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VPKOFF 

V. 

niBUSTRIAI.    BOARD    OF    IIXIHOIB 

ET  AL. 


Illinois  Supreme  Court — December  22,  1916. 


»71  lU,  312:  111  N.  E,  128. 


Stmttttofl  ^  CoMtrvetioB  ^  EfPeetnatlns 
liOelfllatiTe  Intent. 

In  considering  a  statute,  effect  should  be 
given  to  the  intent  of  the  lawmakers. 

IMsresardiaS  laeonalateat  Words. 

In  construing  a  statute,  the  courts  are  not 
confined  to  the  literal  meaning  of  the  words, 
but  may  disregard  words  inconsistent  with 
the  general  intent. 

AToidins  Injustice  or  Absurdity. 

A  construction  of  a  statute  which  will 
result  in  great  inconvenience  or  absurd  con- 
sequences should  be  avoided. 


The  courts  are  bound  to  presume  that  the 
legislature  did  not  intend  absurd  conse- 
quences, leading  to  great  injustice. 

EfPectnatins  All  ProTlsions  of  Statute. 

A  statute  being  passed  as  a  whole,  that 
construction  giving  effect  to  all  sections 
should  be  adopted. 

^Workmen's  Couipensation  Aet  —  Eas- 
ployments  Included  ^>  Farmer  Ereet** 
ins  Bulldlns* 

The  Workmen's  Compensation  Act  (Hurd's 
Rev.  St.  1913,  c.  48,  §§  126-1.52h ;  Laws 
1913,  p.  335),  by  section  1,  provides  that 
any  employer  may  elect  to  provide  and  pay 
compensation  for  accidental  injuries  and 
thereby  relieve  himself  from  all  further  lia- 
bility. Section  3,  par.  "b,"  declares  that  the 
section  shall  apply  only  to  an  employer  en- 
gaged in  the  occupations,  enterprises,  or 
businesses  of  building,  maintaining,  repair- 
ing, or  demolishing  any  structure,  of  con- 
struction, of  excavation  or  electrical  work, 
of  carriage  by  land  or  water  and  loading 
and  unloading  in  connection  therewith,  of 
Ann.  Gas.  1917D — 1. 


warehousing,  of  mining,  of  enterprises  in 
which  explosives  are  manufactured  or 
handled,  of  enterprises  wherein  molten  metal 
or  explosive  or  injurious  gases,  etc.,  are 
manufactured  or  used,  and  of  enterprises  in 
which  statutory  or  municipal  ordinance  reg- 
ulations shall  be  imposed  for  the  guarding 
of  machinery,  each  of  which  occupations, 
enterprises,  or  businesses  is  declared  to 
be  extrahazardous.  Section  5  defines  an 
employee  as  every  person  in  the  service  of 
another  under  any  contract  of  hire,  but  not 
including  any  person  whose  employment  is 
but  casual,  or  is  not  engaged  in  the  usual 
course  of  the  trade,  business,  profession,  or 
occupation  of  his  employer.  A  farmer  en- 
gaged a  carpenter  to  build  a  corncrib,  and 
the  carpenter  was  injured  by  a  metal  splinter 
which  new  off  of  his  hammer.  The  carpenter 
was  engaged  for  no  particular  time,  but  it 
appeared  that  he  was  to  continue  work  until 
the  building  was  fully  completed.  It  is  held 
that  as  the  farmer  was  not  engaged  in  the 
business  or  occupation  of  building,  and  as 
.the  construction  of  the  corncrib  could  not 
be  classed  as  an  enterprise  which  is  an  un- 
dertaking of  hazard,  nor  could  it  be  consid- 
ered as  an  extrahazardous  business,  the  stat- 
ute is  not  applicable;  the  farmer  not  having 
elected  to  come  within  its  provisions,  which 
did  not  include  the  occupation  of  farming. 
[See  note  at  end  of  this  case.] 

ReTlew  of  Industrial  Board  ^>  Conelu* 
slTcness  of  Decision  ^  Want  of  JTuris- 
diction. 

Decision  of  the  Industrial  Board  under 
the  Workmen's  Compensation  Act  is  conclu- 
sive only  when  it  is  within  its  jurisdiction. 

[See  Ann.  Cas.  1916B  476.] 

Error  to  Superior  Court,  Cook  county: 
Bbentano,  Judge. 

Claim  for  compensation  under  Workmen's 
Compensation  Act.  B.  C.  Bruner,  claimant, 
and  Frank  Uphoff,  defendant.  Claim  allowed 
bv  Industrial  Board  of  Illinois.  Decision  af- 
firmed  by  Superior  Court.  Defendant  brings 
error.  The  -facts  are  stated  in  the  opinion. 
Revebsbd. 
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Emery  Andrews,  Raymond  G.  Real  and 
John    H.    Marshall    for    plaintiff    in    error. 

Bryan  H.  Tivnen  for  defendant  in  error 
Bruner. 


[313]  Cajrteb,  J.— In  August,  1913,  the 
plaintiff  in  error,  Frank  Uphoff,  employed 
the  defendant  in  error  B.  C.  Bruner  to  help 
build  a  broom-corn  shed  on  UphofTs  farm 
near  Mattoon,  Illinois.  While  Bruner  was 
working  on  this  structure  a  piece  of  metal 
flew  from  the  hammer  he  was  using  and 
struck  his  eye,  destroying  its  sight.  He  filed 
a  petition  with  the  Industrial  Board  of 
Illinois  asking  that  damages  be  awarded  him 
for  the  loss  of  his  eye  under  the  Workmen's 
Compensation  Law  of  1913.  The  arbitration 
committee  appointed  by  the  Industrial 
Board  under  that  act  awarded  him  $1442  for 
his  injury,  and  this  award  was  affirmed  by 
the  majority  of  the  Industrial  Board.  Uphoff 
thereafter  filed  a  petition  in  the  superior 
court  of  Cook  county  for  a  writ  of  certiorari. 
Under  that  writ  the  proceedings  of  the  In- 
dustrial Board  were  reviewed  and  an  order 
entered  sustaining  said  proceedings.  This 
writ  of  error  was  then  sued  out. 

Counsel  for  plaintiff  in  error  contend  that 
the  Industrial  Board  was  without  juris-' 
diction  as  to  an  injury  of  the  character  of  the 
one  here  in  question.  The  evidence  shows 
that  Uphoff  has  been  engaged  in  farming  for 
the  past  eighteen  years;  that  Bruner  had 
worked  as  a  carpenter  for  about  thirty  years*, 
that  the  building  that  he  was  working  on  was 
[314]  a  broom-corn  shed,  32  by  24  feet  and 
17i  feet  high,  requiring  for  its  construction 
the  services  of  four  men  for  about  ten  days. 
Bruner  had  been  employed  by  Uphoff  for  no 
certain  time  but  apparently  to  continue  the 
work  until  the  building  was  constructed. 
The  accident .  happened  during  the  seventh 
day  of  his  employment.  He  received  thirty 
cents  an  hour  for  ten  hours  a  day  and  was 
expected  only  to  do  carpenter  work.  He  had 
never  worked  for  Uphoff  before. 

Section  1  of  the  workmen's  compensation 
act  provides  that  any  employer  may  elect  to 
provide  and  pay  compensation  for  accidental 
injuries  sustained  by  employees  arising  in 
the  course  of  employment  and  thereby  relieve 
himself  from  all  other  liability.  It  is  con- 
ceded here  that  plaintiff  in  error  had  given 
no  notice  to  the  Industrial  Board  of  his  ac- 
ceptance of  the  provisions  of  said  act.  He 
therefore  can  not  be  held  liable  thereunder 
unless  it  can  be  shown  that  he  is  one  of  the 
class  of  employers  who  are  lield  liable  under 
the  act  even  though  they  have  not  elected 
to  come  imder  it.  While  the  entire  act  must 
be  read  in  order  to  understand  its  intent  and 
meaning,  certain  sections  must  be  particular- 
ly considered  and  construed  in  order  to  reach 
a  proper  conclusion  in  this  case.  Paragraph 
(b)  of  section  3  of  said  act  reads: 


"(b)  The  provisions  of  paragraph  (a)  of 
this  section  shall  only  apply  to  an  employer 
engaged  in  any  of  the  following  occupations,, 
enterprises  or  business,  namely: 

"1.  The  building,  maintaining,  repairing 
or  demolisliing  of  any  structure; 

"2.  Construction,  excavating  or  electrical 
i^ork; 

"3.  Carriage  by  land  or  water  and  loading 
and   unloading  in  connection   therewith; 

"4.  The  operation  of  any  warehouse  or 
general   or  terminal   storehouses; 

"5.     Mining,  surface  mining  or  quarrying; 

[315]  "6.  Any  enterprise  in  which  ex- 
plosive materials  are  manufactured,  handled 
or  used  in  dangerous  quantities; 

"7.  In  any  enterprise  wherein  molten 
metal,  or  explosive  or  injurious  gases  or 
vapors  or  inflammable  vapors  or  fluids,  or 
corrosive  acids  are  manufactured,  used,  gen- 
erated, stored  or  conveyed  in  dangerous  quan- 
tities : 

"8.  In  any  enterprise  in  which  statutory  or 
municipal  ordinance  regulations  are  now  op 
shall  hereafter  be  imposed  for  the  regulating, 
guarding,  use  or  the  placing  of  machinery  or 
appliances,  or  for  the  protection  and  safe- 
guarding of  the  employees  or  the  public 
therein;  each  .of  which  occupations,  enter- 
prises or  businesses  are  hereby  declared  to  be 
extra-hazardous." 

Section  4  defines  what  shall  be  understood 
by  the  term  "employer"  in  said  act.  There 
is  nothing  in  said  section  which  will  throw 
especial  light  on  the  question  herein  in- 
volved. If  that  section  were  construed  alone, 
Uphoff  might  be  considered  an  employer  com- 
ing within  the  provisions  of  said  act.  Section 
6  provides  that  "the  term  'employee'  as 
used  in  the  act  shall  be  construed  to  mean: 
.  .  .  Second — Every  person  in  the  service 
of  another  under  any  contract  of  hire,  ex- 
press or  implied,  oral  or  written,  .  .  • 
but  not  including  any  person  whose  employ- 
ment is  but  casual  or  who  is  not  engaged  in 
the  usual  course  of  the  trade,  business,  pro- 
fession or  occupation  of  his  employer." 

The  intention  of  the  law-makers  is  the  law. 
This  intention  is  to  be  gathered  from  the 
necessity  or  reason  of  the  enactment  and 
the  meaning  of  the  words,  enlarged  or  re- 
stricted according  to  their  real  intent.  In 
construing  a  statute  the  courts  are  not  con- 
fined to  the  literal  meaning  of  the  words. 
A  thing  within  the  intention  is  regarded 
within  the  statute  though  not  within  the 
letter.  A  thing  within  the  letter  is  not 
within  the  statute  if  not  also  within  the  in- 
tention. When  the  intention  can  be  collected 
from  the  statute,  words  may  be  modified  or 
altered  so  as  to  obviate  all  inconsistency 
with  such  intention.  (Hoyne  v.  Danisch, 
264  [316]  111.  467,  106  N.  E.  341.)  When 
great  inconvenience  or.  absurd  consequences 
will  result  from  a  particular  construction 
that  construction  should  be  avoided,  unless 
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the  meaning  of  the  legislature  be  so  plain  and 
manifest  that  avoidance  is  impossible.  (Peo- 
ple V.  Wren,  4  Scam.  111.  269.)  The  courta 
are  bound  to  presume  that  absurd  con- 
sequences leading  to  great  injustice  were  not 
contemplated  by  the  legislature,  and  a  con- 
struction should  be  adopted  that  it  may  be 
reasonable  to  presume  was  contemplated. 
(2  Lewis'  Sutherland  on  Stat.  Const,  sec. 
489;  People  v.  Chicago,  152  111.  646,  38  N. 
E.  744;  People  v.  Chicago  Sanitary  Dist,  184 
111.  597,  56  N.  £.  953.)  A  statute  is  passed  as 
a  whole  and  not  in  parts  or  sections,  hence 
each  part  or  section  should  be  construed  in 
(connection  with  every  other  part  or  section. 
In  order  to  get  the  real  intention  of  the  legis- 
lature, attention  must  not  be  coniined  to  the 
one  section  to  be  construed.  Warner  v.  King, 
267  111.  82,  107  N.  E.  837,  and  cited  cases. 

Numerous  authorities  from  other  juris- 
dictions construing  workmen's  compensation 
acts  have  been  cited  and  frequent  references 
have  been  made  to  acts  in  other  jurisdictions. 
Both  counsel  have  cited  authorities  which,  it 
is  argued,  support  the  conclusion  contended 
for.  The  wording  of  our  statute  is  so  dif- 
ferent on  the  question  here  under  consider- 
ation that  the  other  acts  or  decisions  could 
have  very  little  weight  as  to  the  proper  con- 
struction to  be  here  given  and  further  refer- 
ence to  them  is  unnecessary. 

Manifestly,  from  the  reading  of  the  above 
quoted  sections  of  the  act,  some  employers 
were  not  intended  to  be  included  in  the  act 
unless  they  elected  so  to  be.  Clearly,  under 
the  quoted  sections,  read  in  connection  with 
the  remainder  of  the  act,  farm  laborers  en- 
gaged in  general  farming  would  not  be 
covered  by  the  act  unless  the  farmer  elected 
to  accept  the  act  under  the  provisions  of 
section  1. 

It  is  contended  by  counsel  for  defendants 
in  error  that  plaintiff  in  error  must  be  held 
to  come  under  the  provisions  of  the  act  un- 
der subdivision  1  of  paragraph  (h)  of  sec- 
tion [317]  3,  as  the  broom-corn  shed  would 
be  included  in  the  provisions  of  that  section 
in  the  building  **of  any  structure."  This 
could  only  be  true  if  it  were  held  that  in  so 
building  such  broom-corn  shed  the  farmer 
was  engaged  in  an  occupation,  enterprise  or 
business  and  was  engaged  in  the  usual  course 
of  his  "trade,  business,  profession  or  oc- 
cupation," and  that  the  employment  was  not 
casual.  It  is  also  plain  that  the  legislature 
only  intended  to  include  imder  paragraph 
(6)  any  such  occupations,  enterprises  or 
businesses  of  the  employer  where  they  were 
properly  oonsidercd  to  be  "extra-hazardous.** 
It  is  true  that  the  clause  in  subdivision  8 
of  said  paragraph  (6)  calling  all  of  these 
trades,  businesses,  enterprises  or  occupations 
extra-hazardous  was  inserted  for  the  purpose 
of  making  clear  what  was  considered  extra- 


hazardous, but  it  is  also  clear  that  the  legis- 
lature did  not  intend  to  include  work  that 
everyone  knows  is  not  extra-hazardous  or 
even  hazardous.  i 

It   is  not   seriously  contended  by  counsel 
that  the  mere  building  of  this  crib  could  be 
properly  classed  as  the  business  or  occupation 
of  plaintiff  in  error,  but  it  is  earnestly  urged 
that  it  could  properly  be  considered  under  the 
term  "enterprise."    An  enterprise  is  "an  un- 
dertaking of  hazard;    an  arduous  attempt.'^ 
(15   Cyc.   1053,   and  cited   cases.)      Lexicog- 
raphers define   an   enterprise   as   "an  under- 
taking;  something  projected  and  attempted; 
an  attempt  or  project,  particularly  an  under- 
taking of  some  importance  or  one  requiring 
boldness,  energy  or  perservance;  an  arduous 
or  hazardous   attempt,   as,  a  warlike  enter- 
prise."    The  building  of  this  shed  might  be 
classed  under  the  head  of  something  projected 
or  attempted,  but  hardly  as  an  important  un- 
dertaking requiring  courage  or  energy  or  one 
that  was  arduous  or  hazardous.    To  say  that 
the   word   "enterprise"   covered   the  building 
of  any  structure,  however  small,  would  lead, 
in  some  instances,  to  absurd  consequences.    A 
chicken  coop  or  dog  kennel  ten  feet  square 
and    four    or    five    feet    high    would    be    a 
"structure**  in  a  technical  sense  of  the  term, 
but  [318]  it  would  hardly  be  contended  that 
such  a  structure  was  within  the  meaning  of 
this  act,  according  to  the  intent  of  the  legis- 
lature.     "Carriage    by    land,**    under    subdi- 
vision 3  of  said  paragraph  (&),  in  the  strict, 
literal   meaning  of  the  term  might  require 
that  it  include  the  hauling  of  grain  by  team 
and  wagon   from   the  farm  to  the  elevator. 
Surely  that  was  not  within  the  l^slative  in- 
tention.    The  word  "excavating,**  under  sub- 
division   2    of    said    paragraph    (6),    might 
cover,  technically,  the  digging  of  a  post-hole 
on  a  farm,  but  it  was  certainly  never  so  in- 
tended.   It  is  plain  from  the  use  of  the  word 
"enterprise"    in    other    subdivisions    of    said 
paragraph   (&)  that  it  was  intended  to  mean 
a  work  of  some  importance  that  might  prop- 
erly   be    considered    arduous    or    hazardous. 
The  building  of  this  sort  of  a  structure  was 
hardly  more  hazardous  than  the  building  of 
a  dog  kennel  or  chicken  coop  or  the  building 
of    an    ordinary    board    fence   for   the    farm. 
From  anv  fair  constructiton  of  the  act  the 
legislature  never  intended  to  call  working  on 
every  farm  structure,  no  matter  how  small, 
as  extra-hazardous. 

In  the  oral  argument  of  this  case  it  was 
suggested  that  in  1915  the  legislature 
amended  the  workmen's  compensation  act  so 
as  to  make  it  absolutely  clear  that  none  of 
the  employees  of  farmers  should  be  included 
in  the  act  unless  the  farmer  so  elected.  Each 
counsel  argued  that  the  fact  that  the  legis- 
lature RO  amended  the  original  act  tended  to 
support   the   construction   contended    for   by 
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him  as  to  the  original  act.  We  do  not  think 
any  fair  argument  can  be  drawn  from  this 
amendment  in  support  of  either  construction 
contended  for,  and  nothing  we  have  said  here 
is  intended  to  have  any  bearing  on  the  con- 
struction that  should  be  given  to  the  act  as 
thus   amended. 

Counsel  for  defendant  in  error  Bruner  con- 
tends that  the  decision  of  the  Industrial 
Board  under  this  statute  is  decisive  of  this 
question  and  cannot  be  inquired  into  by  the 
courts.  This  contention  cannot  be  supported. 
The  decision  of  the  Industrial  Board  is  only 
binding  when  it  is  acting  [319]  within  its 
powers.  This  court  said  in  Courter  v. 
Simpson  Constr.  Co.  264  111.  488,  106  N.  E. 
350,  that  "the  Industrial  Board  has  no  juris- 
diction to  apply  the  act  to  persons  or  corpo- 
rations who  are  not  subject  to  its  provisions 
nor  to  an  accident  not  within  the  provisions 
of  the  act,"  and  that  if  it  did  so  the  remedy 
was  in  the  courts.  (See  also  to  the  same 
effect,  Borgnis  v.  Falk  Co.  147  Wis.  327,  133 
N.  W.  209,  37  L.R.A.(N.S.)  489.)  In  view 
of  what  we  have  already  said,  it  is  clear  that 
the  Industrial  Board  was  without  juris- 
diction in  this  matter. 

The  judgment  of  the  superior  court  is  re- 
versed and  the  cause  remanded,  with 
directions  to  set  aside  and  hold  for  naught 
the  finding  of  the  Industrial  Board. 

Reversed  and  remanded,  with  directions. 

Reheaxing  denied  February  2,  1916. 
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6.  Decorating,  16. 

7.  Elevator — Operation  of,  16. 

8.  Engineering,  16. 
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a.  Under  State  Acts,  18. 

b.  Under  Federal  Act,  19. 

c.  Under    English    Act: 

(1)  Generally,  20. 

(2)  Work  in  Warehouse,  20. 

(3)  Work  on  Wharf  or  Ship, 

21. 

d.  Under  Canadian  Act,  23. 

10.  Food — Preparation  of,  23. 

11.  Forestry,  23. 

12.  Horticulture,  23. 

13.  Longshore  Work,  24. 

14.  Machinery — Installation  of,  24. 

15.  Manufacturing,  24. 
18.  Mining,  26. 

17.  Municipal  Employment,  26. 

18.  Xavy  Yard — Employment  in,  26. 

19.  Painting,  26. 

20.  Pile  Driving,  26. 
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Work,  27. 

23.  Storage,  28. 

24.  Structural  Carpentry,  28. 

25.  Transportation,  28. 

26.  Vehicle — Operation  of,  28. 

27.  Vessel — Operation  of,  29. 

28.  Warehouse — Employment  in,  30. 

29.  Well-digging,  30. 
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5.  Canal  (  ommission — Hazardous  Em- 

ployment under,  16. 


J.  Oetieral  Scope  of  Compensation  Acts. 

With  reference  to  the  employments 
covered,  workmen's  compensation  acts  may 
be  divided  into  four  classes: 

First  may  be  mentioned  acts  that  apply 
generally  and  do  not  limit  their  scope  by 
reference  to  particular  employments.  Thus 
the  Federal  Act  of  September  7,  1916  (ch. 
458,  38  Stat.  L.  742;  Fed.  St.  Ann.  Pamph. 
Supp.  No.  8,  p.  141)  applies  to  an  "employee" 
of  the  United  States  without  any  restriction 
as  to  occupation  and  makes  the  term  "em- 
ployee" include  "all  civil  employees  of  the 
United  State-)  and  of  the  Panama  Railroad 
Company." 

Acts  of  the  second  class  apply  generally 
but  specify  certain  exceptions.  Agricultural 
and  domestic  service  are  usually  excepted 
from  the  compulsory  clause  of  the  American 
Statutes.  For  examples,  see  the  statutes  of 
California  (ch.  176,  1913,  as  amended  by 
chs.  541,  607,  &  662,  Laws  1915)  and  Indiana 
(ch.  106,  Laws  1915).  The  English  Act  of 
1906  embraces  all  emploj^ments  except  those 
which  are  in  terms  excluded  from  the  opera- 
tion of  the  act.  See  Laws  of  Eng.  (Hals- 
bury)  vol.  20,  p.  154. 
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The  third  claes  is  composed  of  the  large 
number  of  compensation  acta  that  include 
only  certain  enumerated  employments.  See, 
for  examples,  the  New  York  Act  (ch.  67, 
ConsoL  Laws  as  amended  by  chs.  167,  168, 
615,  and  674,  Laws  1915,  and  by  ch.  622, 
Laws  1916),  the  English  Acts  of  1897  and 
1900  (superseded  by  the  Act  of  1906),  and 
the  Federal  Act  of  1908  (superseded  by  the 
Act  of  1916). 

Occasionally  where  the  act  applies  only  to 
a  limited  number  of  employments,  the  basis 
of  the  scope  is  some  general  term,  such  as 
"extrahazardous,'*  and  although  the  statute 
enumerates  certain  occupations  which  sliall 
be  included,  yet  others  also  are  included  if 
they  are  embraced  by  the  general  classifi- 
cation. For  example,  see  the  Washington 
Act,  which  is  discussed  in  the  succeeding 
paragraph. 

The  Washington  statute  provides  as  fol- 
lows: "If  there  be  or  arise  any  extrahazard- 
ous occupation  or  work  other  than  those 
hereinabove  enumerated,  it  shall  come  under 
this  act,  and  its  rate  of  contribution  to  the 
accident  fund  hereinafter  established  shall 
be,  until  fixed  by  legislation,  determined  by 
the  department  hereinafter  created,  upon  the 
basis  of  the  relation  which  the  risk  involved 
bears  to  the  risks  classified  in  section  4." 
Laws  1911,  p.  346.  That  statute  came  before 
the  court  in  State  v.  Powles  (Wash.)  162 
Pac.  569,  wherein  it  was  claimed  that  the  ef- 
fect of  the  provision  was  to  delegate  to  the 
industrial  insurance  commission  the  power 
to  bring  within  the  purview  of  the  act  em- 
ployments not  named  by  the  legislature  as 
extrahazardous.  But  the  court  said:  "The 
legislature  may  have  the  power  to  delegate 
such  power  to  the  commission  accompanied 
by  some  legislative  prescribed  standard  by 
which  such  determination  shall  be  made; 
but  that  it  could  constitutionally  delegate 
such  power  to  the  commission  without  pre- 
scribing some  such  standard  suggests,  to  say 
the  least,  grave  doubt.  ...  By  the  de- 
termination of  the  commission,  if  it  has  the 
power  here  claimed,  all  right  of  the  employee 
to  seek  redress  in  the  courts  from  his  em- 
ployer by  reason  of  the  latter's  negligence 
is  taken  away,  and  at  the  same  time  the  em- 
ployer is  compelled  to  contribute  to  the  ac- 
cident fund  from  which  employees,  other  than 
his  own,  may  be  compensated  when  injured; 
and  all  this  regardless  of  the  fault  of  any 
one  save  as  to  the  very  few  exceptions  speci- 
fied in  the  act.  More,  for  want  of  a  pre- 
scribed standard,  it  might  well  be  argued  that 
the  commission,  if  its  power  exists  as  here 
claimed,  lias  delegated  to  it  the  power  of 
determination  as  to  what  occupation  or  work 
is  extrahazardous  to  the  same  extent  that 
such  determination  might  be  made  by  the 
legislature  itself.     These  considerations  sug- 


gest grave  caution  on  the  part  of  the  courts 
to  attribute  to  the  legislature  an  intent 
to  delegate  such  far-reaching  power  to  the 
commission  in  the  absence  of  language  in 
the  act  expressly  so  declaring.  ...  If 
there  be  or  arise  any  such  plainly  liazardous 
occupation  as  to  bring  it  mider  the  act,  we 
apprehend  that  it  would  come  under  the  act 
regardless  of  whether  the  commission  so 
detennined  or  not.  In  other  words,  it  would 
be  the  fact  of  the  existence  of  such  extra- 
liazardous  occupation,  and  not  the  deter- 
mination of  such  fact  by  the  commission, 
that  would  bring  it  under  the  act.  In  view 
then  of  the  extraordinary  nature  and  pos- 
sible far-reaching  effect  of  this  assumed 
power  on  the  part  of  the  commission,  the 
failure  of  tl»^  legislature  to  prescribe  a 
standard  by  which  it  may  be  exercised,  and 
the  failure  of  the  legislature  to  confer  the 
power  upon  the  commission  by  plain  and 
unequivocal  language  in  the  act,  we  are  con- 
strained to  hold  that  such  power  is  not  pos- 
sessed by  the  commission,  in  any  event  not 
in  the  sense  that  it  can  be  exercised  and  have 
the  force  of  t^  legislative  determination  upon 
the  question  of  occupations  other  than  those 
specificially    enumerated    being   extrahazard* 
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ous. 

The  acts  are  sometimes  limited  to  work  in 
employments  carried  on  for  pecuniary  gain. 
See  Griswold  v.  Wichita,  reported  in  full, 
post,  this  volume,  at  page  31.  Matter  of  Al- 
len, 173  App.  Div.  455,  160  N,  Y.  S.  86; 
Coleman  v.  Bartholomew,  175  App.  Diy.  122, 
161  N.  Y.  S.  560.  Where  the  word  "business" 
is  used,  it  has  been  said  that  the  word  means 
"an  undertaking  carried  on  for  the  purpose  of 
a  livelihood  or  a  profit."  Trudeau  v.  Montreal 
17  Quebec  Pr.  216,  49  Quebec  Super.  Ct,  62. 

II,  Cottstruction  of  Compensation  Aet8, 

1.  In    General. 

In  cases  passing  on  the  question  whether 
a  certain  employment  is  within  the  purview 
of  a  workmen's  compensation  act,  the  courts 
have  laid  particular  emphasis  on  their  duty 
to  ascertain  the  actual  intention  of  the  legis- 
lature, and  to  regard  the  various  rules  of 
construction  as  only  subsidiary  to  the  ac- 
complishmejit  of  that  purpose.  Thus  in 
Armour  v.  Illinois  Industrial  Board,  275  111. 
328,  114  N.  E.  173,  the  court  said:  "Counsel 
on  the  one  hand  argue  at  some  length  that 
this  statute,  being  in  derogation  of  the  com- 
mon law,  should  be  strictly  construed,  while, 
on  the  other  hand,  it  is  argued  that  the- 
statute,  being  remedial  in  its  character, 
should  be  liberally  construed.  The  rules  as 
to  strict  or  liberal  construction  are  of  value 
only  as  assisting  in  finding  the  real  meaning 
of  the  statute.     They  are  not  considered  as 
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important  in  recent  years  as  formerly,  for  it 
has  become  more  and  more  recognized  that: 
*The  paramount  duty  of  the  judicial  inter- 
preter is  to  put  upon  the  language  of  the 
Wgislature,  honestly  and  faithfully,  its  plain 
and  rational  meaning  and  to  promote  its 
object.*  Endlich  on  Interpretation  of 
Statutes,  sec.  329.  The  intention  of  the  law- 
makers is  the  law,  to  be  gathered  from  the 
reading  of  the  statute,  having  in  mind  all  the 
rules  of  construction  which  may  apply. 
Warner  v.  King,  267  III.  82,  107  N.  E.  837, 
and  authorities  cited."  See  also  the  report- 
ed case;  and  see  Griswold  v.  Wichita,  re- 
ported in  full,  post,  this  volume,  at  page  31. 

It  has  frequently  been  declared  that  a 
workmen's  compensation  act  should  be 
liberally  construed.  McQueeney  v.  Sutphen, 
167  App.  Div.  528,  153  N.  Y.  S.  554;  Wendt 
v.  Industrial  Ins.  Commission,  80  Wash.  Ill, 
141  Pac.  311;  In  re  Kearney,  Op.  Sol.  Dept. 
of  Labor  147.  But  the  act  cannot  be  given 
a  meaning  plainly  repugnant  to  its  terms. 
Lizotte  v.  Nashua  Mfg.  Co.  (N.  H.)  100  Atl. 
757;  In  re  Mackay  Op.  Sol.  Dept.  of  Labor 
136.  In  Law  v.  Graham  (1901)  2  K.  B. 
(Eng.)  327,  the  court  refused  to  give  the 
words  of  the  statutory  definition  "a  very  wide 
interpretation." 

The  New  YorJc  act  provides  for  a  presump- 
tion that  the  claim  is  within  the  statute,  in 
the  absence  of  substantial  evidence  to  the 
contrary.  Larsen  v.  Paine  Drug  Co.  218  N. 
Y.  252,  112  N.  E.  725;  McQueeney  v.  Sut- 
phen, 167  App.  Div.  628,  163  N.  Y.  S.  554. 
However,  it  has  been  said:  "The  presump- 
tion raised  by  section  21  of  the  act  that  the 
case  comes  within  the  act  does  not  permit 
the  words  of  the  statute  to  be  warped  from 
their  usual  and  ordinajry  meaning.  It  re- 
lates more  to  the  fact^;  so  far  as  it  affects 
the  construction  of  the  statute  itself,  it  can 
only  be  material  as  indicating  that  the 
statute  is  a  remedial  one,  and  should  be 
given  a  liberal  construction  in  order  to 
carry  out  the  beneficial  purposes  intended  to 
be  accomplished  by  the  law.  .  .  .  We  can- 
not give  to  the  language  employed  a  strained 
or  unusual  ineaning  for  the  purpose  of 
bringing  within  the  act  an  employment  not 
intended  by  the  legislature  to  be  embraced 
within  it."  Tomassi  v.  Chriatensen,  171  App. 
Div.  284,  156  N.  Y.  S.  905.  To  the  same 
effect  see  Sickles  v.  Ballston  Refrigerating 
Storage  Co.  171  App.  Div.  108,  156  N.  Y.  S. 
864;  Matter  of  Grasell,  175  App.  Div.  874, 
162  N.  Y.  S.  421. 

In  the  case  of  In  re  Jerman,  Op.  Sol.  Dept. 
of  Labor  152,  it  was  said:  "Attention,  is  in- 
vited to  the  fact,  however  unfortunate  it  may 
be,  that  because  the  work  or  duties  performed 
in  an  establishment  not  expressly  included  in 
the  act  are  similar  to  those  performed  in  an 
establishment    which    is    expressly    included 


does  not  of  itself  bring  the  former  place  with- 
in its  provisions." 

To  determine  the  scope  of  the  statutory 
enumeration  the  solicitor  in  the  case  of  In 
re  Kearney,  Op.  Sol.  Dept.  of  Labor  147, 
adverted  to  the  following  consideration: 
"What  reason  could  Congress  have  had  in 
mind  to  include  the  employees  of  one  class  of 
forts  and  to  exclude  those  of  the  other  class? 
Surely  no  reason  can  be  attributed  to  Con- 
gress for  a  discrimination  of  this  character, 
and  while  it  is  not  the  province  of  this  of- 
fice to  read  into  the  act  something  extrane- 
ous, yet  it  is  incumbent  upon  those  constru- 
ing acts  of  Congress  to  give  such  acts  a 
reasonable  instead  of  an  unreasonable  con- 
struction, so  that  the  same  may  be  read  in 
the  manner  which  Congress  intended."  Con- 
versely in  Nash  v.  Hollinshead  (1901)  1  K. 
B.  (Eng.)  700,  70  L.  J.  K.  B.  700,  70  L.  J. 
K.  B.  571,  Collins,  L.  J.,  said:  "I  think  that, 
even  if  the  words  of  s.  93  were  wide  enough  to 
embrace  the  present  case,  the  result  of  hold- 
ing that  it  comes  within  the  act  is  so  incon- 
sistent with  the  general  purview  of  its  provi- 
sions as  inevitably  to  lead  to  the  inference 
that  the  legislature  never  intended  that  the 
act  should  embrace  such  a  case.  It  was  on  a 
ground  similar  to  this  that  the  case  of  Fer- 
rand  v.  Hallas  Land,  etc.,  Co.  [1893]  2  Q.  B. 
(Eng.)  135,  was  decided."  And  see  the  re- 
ported case.  But  on  the  other  hand  it  is  re- 
ported in  Belsey  v.  Sadler,  1  W.  C.  C.  141, 
that  His  Honor,  Judge  Addison,  Q.  C,  N>ing 
of  the  opinion  that  the  English  act  was  a 
"complicated  combination  of  compromises 
made  up  of  "patchwork,  and  most  puzzling, 
said  that  the  act  was  so  finely  drawn 
and  was  so  difficult  and  led  to  so  many 
absurdities  that  one  could  not  argue 
from  reason  or  analogy,  but  must  take  the 
strict  words  of  the  act.  And,  as  pointed  out 
in  Wilson  v.  Dorflinger,  reported  in  full, 
post,  this  volume,  at  page  38,  the  reasoning 
indicated  in  the  case  of  In  re  Kearney, -supra, 
cannot  be  effective  further  than  to  ascertain 
the  true  intent  of  the  lawmakers. 

Words  are  to  be  construed  in  their  ordi- 
nary and  commonly  accepted  sense.  Matter 
of  Pietha,  174  App.  Div.  764,  161  N.  Y. 
S.  661;  In  re  Arnold,  Op.  Sol.  Dept.  of 
Labor,  158.  See  also  Haddock  v.  Humphrey, 
(1900)  1  Q.  B.  (Eng.)  609;  Adams  v.  Great 
Western  R.  Co.  6  W.  C.  C.  87;  Rochester  v. 
Whiting,  6  W.  C.  C.  91;  In  re  Olson  Op.  Sol. 
Dept.  of  Labor  136.  Xevertheless,  where  the 
statute  itself  defines  its  terms,  those  defini- 
tions must  prevail.  Thus  in  Doswell  v. 
Cowell,  95  L.  T.  N.  S.  (Eng.)  38.  wherein  it 
was  held  that  a  place  for  the  preparation  of 
tripe  was  a  "factory,"  the  court  said:  "1  do 
not  suppose  that  any  ordinary  man  in  the 
street  would  ever  have  thought  that  these 
premises  were  a  'factory';  and  one  of  the  dif- 
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ficulties  that  continually  confront  the  court 
in  construing  the  act  ia  this  extension  of 
meanings  productive  of  results  which  were,  of 
•course,  not  contemplated  by  the  framers  of 
the  act.  But  it  is  our  duty  to  construe  the 
act  to  the  best  of  our  ability;  and  when  we 
consider  the  process  whereby  the  tripe  is  pre- 
pared for  market — or  'adapted  for  sale/  to 
quote  the  statutory  expression — we  find  that 
there  is  a  use  of  steam  power." 

In  Fletcher  v.  London  United  Tramways, 
<1902)  2  K.  B.  269,  71  L.  J.  K.  B.  653,  66 
J.  P.  596,  60  W.  R.  697,  the  court,  constru- 
ing certain  words  in  the  English  Act,  said: 
"'There  is  no  vehement  presumption  that  this 
act,  when  it  uses  different  words,  always 
means  the  same  thing.  Indeed,  I  think  the 
framers  of  the  act  may  be  entitled  to  the 
presumption  that  when  it  uses  different 
words  different  things  are  meant.  The  act 
uses  the  word  'railroad,'  and  that  word  is  cer- 
tainly capable  of  expressing  a  tramway.  If 
one  carries  one's  mind  back  to  older  times, 
railroad  was  apparently  the  usual  word  to 
describe  a  road  used  as  a  tramway  where 
horsepower  or  some  power  other  than 
steam  was  used;  and  it  seems  to  me  that 
'railroad'  taken  by  itself  is  a  good  English 
word  descriptive  of  what  is  now  usually  known 
as  a  tramway.  That  being  so,  why  is  it  not, 
when  used  in  this  act,  to  embrace  a  tramway 
upon  which  some  work  of  construction,  alter- 
ation, or  repair  is  being  done?  A  tramway 
can  only  be  excluded  by  assuming  that  the 
legislature  must  be  taken  to  have  meant  by 
the  word  'railroad'  the  same  thing  as  that 
which  they  had  previously  defined  as  *rail- 
way.'  I  can  see  nothing  whatever  to  ground 
that  presumption.  I  can  see  nothing  to  re- 
but the  natural  inference  that  the  word  rail: 
road  was  used  as  a  term  having  a  larger 
meaning  than  railway,  being  in  fact  the 
genus  of  which  railway  is  a  species.  The 
legislature,  to  my  mind,  intended  to  embrace 
something  outside  a  railway  proper,  because 
in  the  first  place,  as  I  have  already  said, 
they  used  the  word  'railroad/  and  in  the 
second  place  bt^cause  they  placed  a  railroad 
in  the  same  category  with  harbour,  dock, 
canal,  and  sewer.  It  seems  to  me  that  the 
presumption  is  that  the  legislature  intended 
to  embrace  a  larger  ambit  than  is  embraced 
by  the  word  railway." 

In  recent  Neio  York  cases,  applying  the 
law  as  it  stood  before  the  amendment  of 
1916,  frequent  reference  has  been  made  to 
the  broadening  effect  of  that  amendment  as 
tending  to  show  that  employitients  apparently 
thereby  included  were  formerly  excluded. 
Matter  of  Pietha,  174  App.  Div.  764,  161 
N.  Y.  661:  Matter  of  Grasell,  175  App.  Div. 
874,  162  N.  Y.  S.  421;  Matter  of  Holtz,  175 
App.  Div.  878,  162  N.  Y.  S.  359;  Pardy  v. 
Boomhower  Grocery  Co.  164  N.  Y.  S.  775. 

English  decisions  are  useful  as  guides  to 


the  meaning  of  American  acts  which  are 
similar  to  the  English  act.  Thus  in  Ar- 
mour V.  Illinois  Industrial  Board,  276  III. 
328,  114  N.  E.  173,  the  court  said:  "The 
Illinois  compensation  laws  were  taken,  with 
certain  modifications,  from  the  workmen's 
compensation  act  theretofore  enacted  in 
Great  Britain.  Lust  on  Workmen's  Compen- 
sation Law  of  Illinois,  2.  The  decisions  of 
the  courts  of  that  country  are  therefore  of 
assistance  on  subjects  in  our  act  that  are 
also  covered  by  the  workmen's  compensation 
act  of  Great  Britain." 

The  probability  of  danger  to  employees  by 
reason  of  the  nature  of  the  work  in  which 
they  are  engaged  is  recognized  as  influencing 
the  classification  of  the  occupations.  Mc- 
Grath  v.  Neill  [1902]  1  K.  B.  (Eng.)  211; 
Tullock  V.  Waygood  [1906]  2  K.  B.  (Eng.) 
261,  8  W.  C.  C.  72;  Armour  v.  Illinois  In- 
dustrial Board,  275  111.  328,  114  N.  E.  173; 
Menke  v.  Hauber,  99  Kan.  171,  160  Pac. 
1017;  Lizotte  v.  Nashua  Mfg.  Co.  (N.  H.) 
100  Atl.  757;  Matter  of  Brown,  173  App. 
Div.  432,  159  N.  Y.  S.  1047;  Matter  of 
Mandel,  173  App.  Div.  515,  160  N.  Y.  S.  2. 
As  was  well  said  in  Benton  v.  Eraser,  219 
N.  Y.  210,  114  N.  E.  43,  concerning  employ- 
ment as  a  salesman  and  inspector  of  machin- 
ery: "The  manufacture  of  machinery  is 
classified  as  a  hazardous  employment  under 
group  21  in  the  Workmen's  Compensation 
Law.  It  may  well  be  that  a  salesman  em- 
ployed by  a  manufacturer  of  machinery  sim- 
ply and  solely  to  sell  his  products,  and  who 
never  had  anything  to  do  with  the  machinery 
in  operation  or  the  process  of  manufacture, 
would  not  be  entitled  to  the  benefits  of  the 
act;  but  when  such  an  employee  performs 
functions  which  bring  him  into  direct  con- 
tact with  the  machinery  itself,  even  when  in 
operation,  he  may  be  as  much  exposed  to 
danger  as  any  workman,  and  I  think  his  case 
falls  within  the  letter  and  spirit  of  the  stat- 
ute." And  in  Smithers  v.  Wallis  [1903]  1 
K.  B.  (Eng.)  200,  72  L.  J.  K.  B.  57,  87 
L.  T.  N.  S.  556,  51  W.  R.  261,  67  J.  P.  381, 
19  Times  L.  Rep.  Ill,  the  following  more 
historic  phraseology  was  used:  "Such  a  case 
as  the  one  before  us  is  within  the  mischief 
intended  to  be  remedied." 


2.  "Ejusdem  Generis." 

The  rule  of  construction,  whereby  the 
meaning  of  a  general  term  following  particu- 
lar terms  is  limited  to  the  same  kind  of 
things  as  those  particularly  designated,  has 
aided  the  courts  in  the  following  cases  to 
determine  the  scope  of  compensation  acts: 
Willmott  V.  Paton  [1902]  1  K.  B.  (Eng.) 
237;  Bennett  v.  Aird,  1  W.  C.  C.  138;  Wil- 
son V.  C.  Dorflinger  &  Sons,  reported  in  full 
post,   this  volume,  at   page   38;    Aylesworth 
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V.  Phoenix  Cheese  Co.  170  App.  Div.  34,  155 
N.  Y.  S.  916;  Matter  of  Holtz,  175  App.  Div. 
878,  162  tJ.  Y.  S,  359  (see  quotation,  infra, 
this  note,  subsection  V.  26)  ;  Maloney  v. 
Levy,  etc.  Co.  176  App.  Div.  470,  163  N.  Y. 
S.  505.  In  Willmott  v.  Paton,  supra,  it  was 
said:  "The  first  contention  on  behalf  of  the 
applicants  was  that  the  premises  were  a  fac- 
tory bv  reason  of  the  definition  which  con- 
:?titutes  premises  a  factory  where  machinery 
driven  by  steam,  water,  or  other  mechanical 
power  is  used.  It  was  said,  and  the  county 
court  judge  so  held,  that  the  machinery  in 
this  case  was  driven  by  mechanical  power, 
although  it  was  in  fact  kept  in  motion  by 
hand- power,  and  that  it  was  not  necessary 
that  the  *other  mechanical  power*  contem- 
plated by  s.  93  of  the  Factory  and  Workshop 
Act,  1878,  should  be  eju8dein  generis  with 
steam-power  or  water-power.  With  that 
part  of  the  judgment  of  the  county  court 
judge  I  cannot  agree." 

Apparently,  the  rule  under  consideration 
was  not  followed  in  McGregor  v.  Wright,  3 
^V.  C.  C.  121,  cited,  in^ra,  this  note,  sub- 
section V.  8. 

The  rule  ejusdem  generis  is  discussed  at 
length  in  relation  to  the  subject  of  this  note 
in  American  Ice  Co.  v.  Fitzhugh,  reported  in 
full,  post,  this  volume,  at  page  33. 

3.  ^'ExFBBSsio  Unius  Est  Exglusio 
Altebius." 

The  express  mention  of  employments  to 
which  the  act  applies  excludes  those  not 
mentioned.  Aylesworth  v.  Phoeni.x  Cheese 
Co.  170  App.  Div.  34,  155  N.  Y.  S.  916; 
Maloney  v.  Levy,  etc.  Co.  176  App.  Div.  470, 
103  N.  Y.  S.  505.  See  also  In  re  Morgan, 
Op.  iSol.  Dept.  of  Labor  177 :  In  re  Lawrence, 
Op.  Sol.  Dept.  of  Labor  178;  In  re  Fowler, 
Op.  Sol.  Dept.  of  Labor  180;  In  re  Gassidy, 
Op.  Sol.  Dept  of  Labor  180;  In  re  Wash- 
ington, Op.  Sol.  Dept  of  Labor  181;  In  re 
Cadwalader,  Op.  Sol.  Dept.  of  Labor  182; 
In  re  Jewell,  Op.  Sol.  Dept.  of  Labor  182; 
In.  re  Eaton,  Op.  Sol.  Dept.  of  Labor  183;  In 
re  Cowan,  Op.  Sol.  Dept.  of  Labor  184;  In  re 
Johnson,  Op.  Sol.  Dept  of  Labor  185;  In  re 
Smith,  Op.  Sol.  Dept.  of  Labor  186;  In  re  Mc- 
Cormick,  Op.  Sol.  Dept.  of  Labor  186;  In 
re  Fernandez,  Op.  Sol.  Dept.  of  Labor  187; 
In  re  Evenson,  Op.  Sol.  Dept.  of  Labor  187. 

Especially  is  this  true  of  an  important 
state  industry.  Pardy  v.  Boomhower  Gro- 
cery Co.  1G4  N.  Y.  S.  775,  wherein  it  was 
said:  "Butter  making  is  one  of  the  great 
industries  of  the  state.  It  would  seem  that 
had  the  legislature  intended  to  include  it  as 
a  hazardous  employment,  it  would  not  have 
left  the  matter  to  conjecture  or  argument. 
In  Wilson  v.  Dorflinger,  218  N.  Y.  84.  112 
N,  E.  567,  it  was  said  by  Chief  Judge  Bart- 


lett:  'The  character  of  the  Workmen's  Com- 
pensation Law  indicates  that  it  was  pre- 
pared with  the  utmost  care,  and  it  is  only 
fair  to  its  authors  to  assume  that  nothing 
was  inadvertently  omitted  therefrom,'" 

HI.  Test  of  Employment, 

"Regardless  of  the  contractual  or  collo- 
quial designation  of  the  duties  or  position 
of  an  injured  employee,  the  question  remains 
in  every  instance  as  to  the  work  which  he 
was  in  fact  doing  and  the  extent  to  which 
his  work  came  within  the  category  of  the 
enumerated.  The  actuality,  rather  than  the 
appellation,  is  the  sound  basis  for  the  com- 
mission's action  in  determining  whether  an 
employee  met  with  mishap  in  the  course  of 
an  enumerated  employment."  Gleisner  v. 
Gross,  170  App.  Div.  37,  155  N.  Y.  S.  946. 

The  occupation  of  a  workman  is  within  the 
act  where  it  is  fairly  incidental  to  an  opera- 
tion undertaken  by  the  employer  which  ia 
specified  by  the  act  as  being  included;  and 
it  is .  not  necessary  that  the  occupation  in 
which  the  workman  is  engaged  should  be 
wholly  embraced  in  the  characteristic  process 
which  has  been  made  the  faasie  of  the  classi- 
fication. Matter  of  Fogarty,  221  N.  Y.  20» 
116  N.  E.  346,  reversing  175  App.  Div.  729, 
161  N.  Y.  S.  937.  See  also  Sorge  v.  Alde- 
baran  Co.  218  N.  Y.  636,  112  N.  E.  1077, 
affirming  171  App.  Div.  969,  165  N.  Y.  S. 
1142  (facts  set  forth  in  Matter  of  Fogarty, 
175  App.  Div.  729,  161  N.  Y.  S.  937).  In 
Matter  of  Fogarty,  221  N.  Y.  20,  116  N.  E. 
346,  the  eourt  said:  ^'The  defendant,  Na- 
tional Biscuit  C/ompany,  is  engaged  in  the 
bakery  business,  designated  as  'hazardous' 
under  Workmen's  Compensation  Law  (Laws 
1914,  c.  41;  Consol.  Laws,  c.  67),  §  2,  group 
34.  William  Fogarty  was  employed  by  the 
biscuit  company  as  a  night  watchman.  As 
such  his  principal  duty  was  to  patrol  the 
buildings  every  hour,  passing  through  every 
department,  and  ring  up  the  clocks,  36  in 
number.  October  2,  1916,  soon  after  mid- 
night, the  body  of  Mr.  Fogarty  was  found 
at  the  bottom  of  the  well  under  the  stairway 
in  one  of  the  buildings  of  the  company.  Ap- 
plication was  thereafter  made  by  his  widow 
to  the  industrial  commission  for  compensa- 
tion under  the  Workmen's  Compensation 
Law,  and  after  a  hearing  had  the  commis- 
sion made  an  award.  Upon  appeal  there- 
from by  the  company  and  insurance  carrier, 
the  appellate  division,  by  a  divided  court, 
held  in  effect,  The  position  of  night  watch- 
man is  not  a  hazardous  employment,  and, 
performing  the  duties  of  that  position,  Fo- 
garty was  not  exposed  to  the  dangers  of  the 
bakery  business,  which  is  a  hazardous  occu- 
pation,' reversed  the  award,  and  dismissed 
the   claim.     This   court   has   given   a  more 
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liberal  construction  to  the  compensation 
Jaw,  and  held  that:  "Where  ...  an 
employee  is  injured  while  performing  an  act 
which  is  fairly  incidental  to  the  prosecution 
of  a  business  and  appropriate  in  carrying  it 
forward  and  providing  for  its  needs,  he  or 
his  dependents  are  not  to  be  barred  from 
recovery  because  such  act  is  not  a  step  wholly 
embraced  in  the  precise  and  characteristic 
process  or  operation  which  has  been  made 
the  basis  of  the  group  in  which  employment 
is  claimed.'  Matter  of  Larsen  v.  Paine  Drug 
€o.  218  N.  Y.  252,  256,  112  N.  E.  725, 
727.  The  deceased  was  therefore  within  the 
•compensation  law.** 

The  character  of  the  work,  rather  than  its 
locality,  is  to  be  considered.  Matter  of 
Oberg,  175  App.  Div.  1,  161  N.  Y.  S.  934. 

The  test  is  not  the  ordinary  business  of 
the  master  but  the  kind  of  work  the  servant 
is  employed  to  do.  Shafer  v.  Parke  (Mich.) 
159  K  W.  304;  Aylesworth  v.  Phoenix  Cheese 
Co.  170  App.  Div.  34,  155  N.  Y.  S.  916.  Thus, 
«i  traveling  salesman  is  not  engaged  in  the 
hazardous  business  of  the  manufacturer  by 
whom  he  is  employed.  Matter  of  Mandel, 
173  App.  Div.  515,  160  N.  Y.  S.  2.  Simi- 
larly, a  claim  adjuster  is  not  subjected  to 
the  hazards  of  the  operation  of  the  railway 
run  by  his  employer.  Matter  of  Brown,  173 
App.  Div.  432,  159  N.  Y.  S.  1047.  Likewise, 
although  the  employer's  ordinary  business  is 
not  within  the  act,  yet  if,  as  an  incident  to 
that  business,  a  workman  is  employed  to 
undertake  a  service  which  is  within  the  act, 
the  act  applies.  Mulford  v.  Pettit,  220  N. 
Y.  540,  116  N.  £.  344.  See  also  Glatzl  v. 
Stumpp,  220  N.  Y.  71,  114  N.  E.  1053.  In 
Mulford  V.  Pettit,  supra,  the  court  said: 
*' Deceased  was  a  salesman  for  A.  S.  Pettit 
&  Sons,  Incorporated,  a  corporation  engaged 
in  the  business  of  dealing  in  lumber,  coal, 
and  feed,  a  nonhazardous  occupation  not  cov- 
ered by  the  Workmen's  Compensation  Law. 
His  employer  furnished  him  with  a  motor- 
cycle on  which  to  ride  about  the  country  for 
the  purpose  of  taking  orders  and  collecting 
accounts.  While  he  was  engaged  in  this  oc- 
cupation he  was  struck  by  a  railroad  train 
and  killed.  An  award  has  been  made  to  his 
widow  and  minor  child  for  compensation. 
•  .  .  In  Matter  of  Glatzl  v.  Stumpp,  220 
N.  Y.  71,  114  N.  E.  1063,  I  stated  in  a 
memorandum  on  page  75  my  views  of  the 
application  of  the  statute  where  an  employ- 
er's business  is  not  classified  as  hazardous, 
although  the  employee's  occupation  is  haz- 
ardous. The  prevailing  opinion  in  that  case 
is  to  the  effect  that  driving  a  delivery  wagon 
for  a  florist  is  a  hazardous  employment,  and 
that,  if  injuries  arise  out  of  and  in  the 
course  of  that  employment,  a  case  is  made 
out,  although  the  business  of  a  florist  is  not 
A  hazardous  employment  under  the  act.     If 


this  rule,  which,  however,  is  dictum  in  the 
Glatzl  case,  is  correct,  this  award  should  be 
upheld.  In  the  Bargey  case  there  is  a  sug- 
gestion (218  N.  Y.  410,  at  page  413,  113 
N.  E.  407)  that  the  test  is  whether  the  em- 
ployer is  carrying  on  a  hazardous  business 
for  profit,  which  may  seem  not  wholly  con- 
sistent with  the  reasoning  in  the  prevailing 
opinion  in  the  Glatzl  case.  Of  course,  the 
employer  in  this  case  was  not  in  the  business 
of  operating  a  motorcycle  for  gain.  Its  busi- 
ness was  not  the  operation  of  motorcycles  in 
any  sense.  I  think,  however,  that  'pecuniary 
gain,'  as  used  in  the  statute,  merely  means 
that  the  employer  mubt  be  carrying  on  a 
trade,  business^  or  occupation  for  gain  in 
order  to  come  within  the  act.  If,  in  that 
connection,  the  purpose  of  using  the  motor- 
cycle is  profit,  that  is  enough.  Herbert  v. 
Shanley  Co.  242  U.  S.  591,  37  S.  Ct.  232. 
The  deceased  in  this  case  operated  the  mo- 
torcycle as  an  incident  to  his  employer's 
business.  In  the  Bargey  case  we  held  that 
deceased,  a  carpenter  making  repairs  on  a 
building  used  in  the  manufacture  of  maca- 
roni, was  not  covered  by  the  act,  because 
the  employer's  occupation  was  the  prepara- 
tion of  macaroni,  and  that  the  employee  was 
not  engaged  therein.  The  question  presented 
in  this  case  was  not  considered  in  the  opin- 
ion, although  it  was  said  that  the  macaroni 
company  was  not  engaged  in  the  repair  of 
buildings  for  pecuniary  gain.  The  order 
should  be  afi&rmed." 

In  Glatzl  V.  Stumpp,  220  N.  Y.  71,  114 
K.  E.  1053,  the  opinion  of  a  majority  of  the 
court,  on  a  point  not  necessary  to  the  dis- 
position of  the  case,  was  as  follows:  ''It 
has  been  said  that  the  employer  of  Franz 
Glatzl  was  engaged  in  carrying  on  the  busi- 
ness of  a  florist,  which  is  not  a  hazardous 
employment,  under  the  act,  and  that  Glatzl, 
his  employee,  was  not,  therefore,  protected  in 
any  degree  by  the  statute.  We  do  not  ac- 
cept that  view.  It  is  true  that  the  business 
of  florist  is  not  mentioned  in  the  act  as  a 
hazardous  employment;  but  in  this  ease,  as 
incident  to  his  business,  the  florist  undertook 
to  deliver  to  his  customers  the  flowers  which 
they  purchased,  and  in  carrying  on  that 
branch  of  the  business  he  operated  a  wagon 
on  the  streets  and  highways  of  the  city. 
That  was  within  the  words  of  the  statute  a 
hazardous  employment,  and  Glatzl  was  liired 
to  drive  the  wagon.  If  the  injury  which  he 
received  had  arisen  out  of  and  in  the  course 
of  that  employment,  it  would  seem  plain 
that  a  case  under  the  statute  was  made  out." 

Under  the  New  York  statute  before  the 
amendment  of  1916,  there  was  authority  for 
the  proposition  that  a  workman  engaged  in 
one  of  the  occupations  to  which  the  act  ap- 
plied could  not  claim  compensation  if  his 
employer  was  not  engaged  in  such  occupation 
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for  pecuniary  gain.  Bargey  v.  Massaro 
Macaroni  Co.  218  N.  Y.  410,  113  N.  E.  407; 
McNally  v.  Diamond  Mills  Paper  Co.  164 
X.  Y.  S.  793.  Comipare  Glatzl  v.  Stumpp, 
220  K  Y,  71,  114  N.  E.  1053.  In  McNally 
V.  Diamond  Mills  Paper  Co.  supra,  it  ap- 
peared that  the  claimant  had  been  injured 
while  employed  by  a  paper  company  to  in- 
stall an  engine.  The  court  said:  "Nor  can 
the  claimant  avail  himself  of  the  provisions 
of  group  42,  which  specifically  includes  the 
installation  of  'engines  or  heavy  machinery.' 
The  case  of  Bargey  v.  Massaro  Macaroni  Co. 
218  N.  Y.  410,  113  N.  E.  407,  is  directly 
opposed  to  this  contention.  In  that  case  it 
was  held  that  the  employee,  who  was  a  car- 
penter by  occupation  and  had  been  repairing 
the  building  wherein  a  hazardous  business 
was  conducted,  was  not  himself  engaged  in 
that  business  or  entitled  to  the  protection 
of  the  law  on  that  account.  It  was  further 
contended  that  he  was  within  group  42.  The 
court  said:  The  appellant  invokes  also  the 
part  of  the  language  creating  group  42  as 
follows:  "Construction,  repair  and  demoli- 
tion of  buildings."  It  is  answered  by  the 
fact  that  the  company  did  not  carry  on  the 
occupation  of  constructing,  repairing  and 
demolishing  buildings  for  pecuniary  gain. 
This  conclusion  is  obvious  beyond  the  need  of 
discussion.'  See  also  Matter  of  Coleman, 
175  App.  Div.  122,  161  N.  Y.  S.  560.  In  the 
present  case  the  paper  company  did  not  carry 
on  the  occupation  of  installing  engines  or 
heavy  machinery  for  pecuniary  gain  (section 
3,  subdivision  5 ) .  The  award  should  be  re- 
versed, and  the  claim  dismissed."  But  under 
the  "Nevo  York  statute  of  1916  there  would 
seem  to  be  no  doubt  that  the  occupation  of 
the  employee  is  sufficient  to  make  the  act 
applicable.  For  in  Glatzl  v.  Stumpp,  220 
N.  Y.  71,  114  N.  E.  1053,  quoted  supra. 
Pound,  J.,  differing  from  the  majority  of  the 
court  as  to  the  state  of  the  law  before  1916, 
said:  '*I  am  decidedly  of  the  opinion  that 
under  the  Workmen *b  Compensation  Law 
(Laws  1914,  c.  41)  as  it  was  at  the  time  of 
the  accident,  unless  the  employer  was  en- 
gaged in  an  enumerated  hazardous  trade, 
business,  or  occupation,  his  employees  did 
not  have  the  benefit  of  the  law.  Compensa- 
tion was  provided  for  injuries  sustained  or 
death  incurred  *by  employees  engaged  in  the 
following  [42  enumerated]  hazardous  em- 
ployments.* Section  2.  But  'employee* 
mciant  *a  person  who  is  engaged  in  a  hazard- 
ous employment  in  the  service  of  an  employer 
carrying  on  or  conducting  the  same.*  Sec- 
tion 3,  subd.  4.  'Employer*  meant  a  person 
employing  workmen  in  hazardous 
employments.*  Section  3,  subd.  3.  'Employ- 
ment' included  'employment  only  in  a  trade, 
business  or  occupation  carried  on  by  the  em- 
ployer for  pecuniary  gain.*     Section  3,  subd. 


5.  If  employment  means  employment  only 
in  a  hazardous  trade,  business,  or  occupation 
carried  on  by  the  employer,  the  test  of  lia- 
bility for  compensation  is  the  trade,  business^ 
or  occupation  of  the  employer.  .  .  .  While 
I  think  that  the  law  originally  did  not  con- 
template the  occupation  of  the  employee  as 
a  test,  it  does  so  now,  for  by  Laws  1910, 
c.  622,  'employee*  is  defined  to  mean  either  a 
person  engaged  in  one  of  the  occupations 
specified  or  who  is  in  the  service  of  an  em- 
ployer whose  principal  business  is  that  of 
carrying  on  a  specified  hazardous  employ- 
ment.** 

Under  the  English  Act  of  1895  the  rule 
was  that  in  order  to  hold  an  employer  liable 
it  must  be  shown  that  he  was  engaged  in  an 
employment  covered  by  the  act  and  that  he 
employed  the  workman  therein,  it  being  im- 
material what  particular  service  the  work- 
man was  called  on  to  do.  Thus  in  Mason  v. 
Dean  [1900]  1  Q.  B.  770,  it  was  said:  "Here 
the  deceased  man  was  employed  in  painting, 
and  it  was  this  fact  which  misled  the  county 
court  judge;  the  particular  work  which  the 
man  is  doing  has  nothing  to  do  with  the 
question  of  his  employment  by  the  under- 
takers within  the  meaning  of  the  act.  He 
must  be  in  the  employment  of  the  under- 
takers on,  in  or  about  a  building  over  thirty 
feet  high  which  is  being  constructed  or  re- 
paired by  means  of  a  scaffolding  or  is  being 
demolished;  if  that  is  the  case,  it  does  not 
matter  in  what  particular  department  of  the 
work  the  man  is  employed,  for  he  is  em- 
ployed by  the  undertakers  who  themselves 
are  within  the  definition  in  the  act.  There- 
fore, in  order  to  found  the  liability  of  the 
resppndents,  it  must  be  shown  that  they  were 
the  persons  undertaking  the  construction,, 
repair  or  demolition  of  the  building."  To 
the  same  effect  see  Hardy  v.  Moss,  6  W.  C. 
C.  68. 

IV.  Significance  of  ^'Hazardous**  or  *'JBx- 

trahazardous. ' ' 

Since  the  purpose  of  a  workmen's  compen- 
sation act  which  does  not  extend  to  all  em- 
ployments is  to  assist  those  workmen  who 
are  principally  exposed  to  danger  inherent 
in  their  occupations,  the  legislators  have  fre- 
quently used  the  word  "liazardous,**  or,  by 
a  refinement  of  terminology,  "extrahazard- 
ous.** Sometimes  the  meaning  of  the  term  is 
supplied  by  a  statutory  enumeration  of  em- 
ployments. Thus  the  New  York  statute  de- 
clares that  "'Hazardous  employment*  means 
a  work  or  occupation  described  in  section 
two  of  this  chapter.**  In  such  case  the  task 
of  the  court  is  to  decide  whether  a  given 
occupation  comes  within  one  of  the  statutory 
provisions.  "It  is  the  duty  of  the  legisla- 
ture, and  not  of  the  commission  or  of  thia 
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court,  to  determine  i^vbat  employments  are 
hazardous.  With  reference  to  the  act  an  em< 
ployment  is  either  hazardous  or  nonhazard- 
OU8,  and  no  employment  can  be  treated  as 
hazardous  unless  the  act,  fairly  construed, 
declares  it  such."  Tomassi  v.  Christensen, 
171  App.  Div.  284,  156  N.  Y.  S.  905.  For 
a  discussion  of  the  danger  in  an  employ- 
ment as  a  consideration  in  the  construction 
of  the  statute,  see  supra,  this  note,  subsec- 
tion II.  1. 

But  under  some  statutes,  the  question  of 
the  applicability  of  the  act  to  a  certain  em< 
ployment  has  depended  on  whether  the  em- 
ployment *is  hazardous,  without  a  particular 
legislative  definition.  And  where  that  ques- 
tion has  arisen  the  courts  have  regarded  the 
term  "hazardous"  or  "extrahazardous''  as  a 
relative  one,  and,  in  view  of  all  occupations 
that  would  have  been  included  but  for  the 
restriction  contained  in  that  term,  they  have 
held  the  act  to  be  applicable  only  to  occupa- 
tions attended  by  a  greater  risk.  See  State 
v.  Powles  (Wash.)  162  Pac.  569;  In  re  Ar- 
nold, Op.  Sol.  Dept.  of  Labor  158;  In  re 
Inniss,  Op.  Sol.  Dept.  of  Labor  160;  In  re 
Price,  Op.  Sol.  Dept.  of  Labor  163. 

The  Federal  Aot  of  1908  applied  to  per- 
sons employed  by  the  United  States,  inter 
alia,  "in  hazardous  employment  on  construc- 
tion work  in  the  reclamation  of  arid  lands 
or  the  management  or  control  of  the  same, 
or  in  hazardous  employment  under  the 
Isthmian  Canal  Commission."  In  the  case 
of  In  re  Arnold,  Op.  Sol.  Dept.  of  Labor  158, 
it  was  said :  "  'Hazardous'  is  defined  by  the 
Standard  Dictionary  as  'exposed  to,  or  ex- 
posing to,  or  involving  dagger,  risk  or  loss, 
or  calamity;  perilous,  risky.'  The  word 
should  probably  be  taken  in  its  ordinary  or 
popular  meaning  of  dangerous.  It  may  be 
contended  that  the  conditions  in  the  Recla- 
mation Service  make  the  work  more  hazard- 
ous than  the  same  class  of  work  elsewhere, 
and  that  all  work  done  should  be  classed  as 
hazardous.  However  this  may  be,  Congress 
has  limited  the  beneficiaries  of  this  act  un- 
der the  Reclamation  Service  to  those  engaged 
in  hazardous  employment,  and  must  have 
had  in  mind  a  distinction  between  ha/.ardou8 
and  nonhazardous  employment  in  that  serv- 
ice. Hazard  or  risk  in  this  case  must  be 
looked  at  relatively.  There  are,  besides,  a 
certain  class  of  employees  who  take  little  or 
no  risk,  are  exposed  to  a  minimum  amount 
of  danger  in  the  pursuit  of  their  daily  work, 
and  a  cleric  in  a  storeroom  seems  to  me  to 
be  pre-eminently  one  of  this  class.  From  a 
consideration  of  the  nature  of  the  work  per- 
formed bv  claimant  I  am  imable  to  ascertain 
wherein  any  part  of  the  same  exposes  him 
to  any  special  danger.  (See  the  cases  of 
Pedro  Traviso  [C  938]  and  Jose  Migeles 
[C  1240].)      I  am  therefore  of  the  opinion, 


as  above  indicated,  that  the  claimant  was 
not  engaged  in  'hazardous  employment.' " 
For  a  complete  list  of  the  opinions  of  the 
solicitor  applying  this  rule  to  particular 
cases,  see  infra,  this  note,  subsections  V.  2, 
and  V.  5. 

The  Washington  statute  reads  as  follows: 
"There  is  a  hazard  in  all  employment,  but 
certain  employments  have  come  to  be  and 
to  be  recognized  as  being  inherently  constant- 
ly dangerous.  This  act  is  intended  to  apply 
to  all  such  inherently  hazardous  works  and 
occupations,  and  it  is  the  purpose  to  embrace 
all  of  them  which  are  within  the  legislative 
jurisdiction  of  the  state,  in  the  following 
enumeration,  and  they  are  intended  to  be 
embraced  within  the  term  'extrahazardous* 
wherever  used  in  this  act,"  etc.  See  State 
V.  Powles  (Wash.)  162  Pac.  569.  W'hether 
the  business  of  a  commission  merchant  comes 
within  the  act,  as  being  extrahazardous  al- 
though not  expressly  named  by  the  legisla- 
ture, was  considered  in  State  v.  Powles 
(Wash.)  162  Pac.  569,  wherein  the  court 
said:  "Appellant  is  engaged  in  the  commis- 
sion business  in  the  city  of  Seattle,  dealing 
in  fruit  and  produce,  selling  the  same  to 
retailers.  Its  goods  are  handled  in  boxes, 
crates,  and  sacks,  none  of  which  weigh  over 
150  pounds.  It  operates  no  warehouse,  un- 
less its  storeroom  where  it  holds  all  its 
goods  for  sale  and  distribution  to  its  cus- 
tomers might  be  considered  as  such.  All  of 
its  goods  are  held  in  its  storeroom  for  im- 
mediate sale  in  such  manner  as  to  all  be 
accessible  to  its  salesmen  with  a  view  of 
readily  exhibiting  them  to  its  customers  as 
occasion  may  require.  Its  goods  are  brought 
to  its  store  and  delivered  therefrom  by  its 
own  teamsters  to  a  considerable  extent  as  is 
more  or  less  commonlv  done  in  mercantile 
business.  A  list  of  its  employees  before  us 
in  this  record  shows  that  it  has  two  receiving 
clerks,  one  order  clerk,  one  teamster,  two 
potato  sorters,  three  shipping  clerks,  and 
three  porters.  If  these  employees  be  engaged 
in  extrahazardous  occupation,  then  the  em- 
ployees of  practically  every  mercantile  busi- 
ness, even  apart  from  any  of  the  occupations 
connected  therewith  which  might  fall  within 
the  specifically  enumerated  classes-,  would  be 
engaged  in  extrahazardous  occupations  with- 
in the  meaning  of  the  act.  We  cannot  be- 
lieve that  it  is  within  the  contemplated  pow- 
er of  the  commission  to  recognize  a  business 
of  this  nature  as  being  one  whose  employees 
are  engaged  in  extrahazardous  occupation  or 
work.  To  do  so  would  be,  it  seems  to  us,  to 
lose  sight  of  the  distinction  which  the  act 
itself  makes  between  occupations  attended 
with  ordinarv  hazards  and  those  attended 
with  extra  hazards.  It  is  only  'extrahazard- 
ous' occupations  which  are  under  the  act. 
It  seems  quite  clear  to  us  that  appellant's 
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employees  are  not  engaged  in  such  an  occu- 
pation." 

In  Remsnider  v.  Union  Sav.  etc.  Co.  re- 
ported in  full,  post,  this  volume,  at  page  40, 
it  was  held  tliat  the  work  of  a  janitor,  in 
cleaning  an  elevator  shaft,  is  not  one  which 
has  "come  to  be,  and  to  be  recognized  as 
being,  inherently  and  constantly  dangerous." 

V,  Particular    Occupations    or    Employ' 

tnenta, 

1.   AORICULTUBE. 

a.  In  United  States, 

Although  agricultural  employment  is  ordi- 
narily excluded  from  the  compulsory  feature 
of  the  American  compensation  acts,  it  is  fre- 
quently provided  that  a  farmer  may  elect  to 
take  insurance  under  the  act.  See  In  re 
Keaney,  217  Mass.  5,  104  N.  E.  438;  Shafer 
v.  Parke  (Mich.)  159  N.  W.  304.  It  hajs 
been  held  that  a  farmer  may  elect  to  provide 
insurance  for  a  limited  number  of  his  em- 
ployees. In  re  Keaney,  217  Mass.  6,  104 
N.  E.  438. 

The  test  of  farm  employment  is  the  work 
of  the  laborer,  not  the  ordinary  business  of 
the  employer  or  the  uses  for  which  the  prod- 
uce of  the  farm  is  designed.  Shafer  v.  Parke 
(Mich.)    159  N.  W.  304. 

Farm  labor  includes  cutting  and  burning 
trees  in  clearing  land  for  farming  purposes, 
Whitney  v.  Peterson,  1  Dec.  Ind.  Ace.  Com. 
(Cal.)  p.  306,  revieiced  in  Maryland  Casu- 
alty Co.  v.  Pillsbury,  172  Cal.  748,  158  Pac. 
1031.  It  included  operating  a  saw,  on  land 
cleared  for  agriculture,  to  cut  the  wood  into 
suitable  lengths  for  sale.  Miller  v.  Algar,  2 
Ind.  Ace.  Dec.  (Cal.)  p.  584,  revieiced  in 
Maryland  Casualty  Co.  v.  Pillsbury,  172  Cal. 
748,  158  Pac.  1031.  And  it  included  the 
repairing  of  a  dairy  barn  by  a  farm  laborer. 
Matter  of  Coleman,  175  App.  Div.  122,  161 
X.  Y.  S.  560.  In  that  case  the  court  said: 
"The  common  hired  man  on  a  farm  is  re- 
quired to  perform  a  great  variety  of  work. 
His  duties  are  not  confined  to  plowing, 
planting,  and  harvesting.  Tilling  the  soil 
and  garnering  the  crops  may  be  the  prin- 
cipal work  of  the  farm  laborer,  but  they  are 
by  no  means  his  exclusive  work.  All  the 
multifarious  work  of  operating  a  farm  must 
b^  done  by  somebody;  and  who  is  to  do  it 
except  the  farm  laborer?  It  is,  of  course, 
necessary  to  keep  the  farm  machinery  .in 
repair — the  reapers,  mowers,  corn  harvest- 
ers, sulky  plows,  wagons,  harnesses,  etc.  It 
is  just  as  necessary  to  keep  the  farm  build- 
ings in  repair,  and  occasionally  to  make 
small  additions  to  them.  This  is  a  part  of 
the  routine  work  of  the  farm  laborer;  just 
as  much  so  as  milking  the  cows,  cleaning  off 
the   horses,   building   fences,   putting   a   new 


point  on  a  plow,  doctoring  a  sick  horse, 
butchering  the  hogs,  greasing  the  wagons,  as- 
sisting the  threshers,  driving  the  team  to 
market,  and  innumerable  other  familiar  du- 
ties. Is  the  hired  man,  who  pounds  his 
finger  while  shingling  the  pigpen,  any  the 
less  a  'farm  laborer'  than  when  he  pounds 
his  finger  while  building  a  fence?  It  is  the 
dutv  of  the  farm  laborer  to  build  a  load  of 
hay;  it  is  likewise  his  duty  to  help  shingle 
the  barn  to  protect  the  hay  from  the  ele- 
ments. Both  processes  are  necessary  in  order 
to  preserve  the  hay.  Both  are  essentially 
within  the  scope  of  the  duties  of  the  farm 
laborer,  and  it  makes  no  difference,  in  prin- 
ciple, whether  he  breaks  his  leg  by  falling 
from  the  roof  of  the  barn  or  the  load  of  hay. 
Many  of  the  employments  on  the  farm  are 
as  hazardous  in  fact  as  shingling  a  roof; 
breaking  a  fractious  colt,  for  instance; 
handling  an  ugly  bull:  ringing  an  adult 
boar;  harnessing  a  yicions  horse.  But  all 
these  are  incidents  which  go  with  the  work 
of  the  farm  laborer,  although  they  are  not, 
strictly  speaking,  the  process  of  tilling  the 
soil."  " 

But  farm  labor  does  not  include  employ- 
ment as  a  carpenter  and  foreman  in  charge 
of  the  construction  of  a  large  cottage  on  a 
ranch.  Miller  v.  Industrial  Aec.  Commission 
(Cal.)  162  Pac.  651.  And  it  has  been  held 
not  to  include  the  business  of  traveling 
through  the  country  with  a  threshing  ma- 
chine and  stopping  from  place  to  place  to 
thresh  out  the  grain  and  beans  of  the  farm- 
ers for  compensation.  White  v.  Loades,  164 
N.  Y.  S.  1028.  Compare  Proctor  v.  Cumisky, 
Sc.  Ct.  Sess.  6  F.  832,  set  forth,  infra,  this 
note,  subsection  V.  1,  c. 

"Farm  or  other  laborer  engaged  in  agri- 
cultural pursuits"  includes  the  operation  of 
a  corn  shredder  by  one  employed  as  engineer 
and  laborer.  Slycord  v.  Horn  (la.)  162  \. 
W.  249,  wherein  the  court  said:  "The  peti- 
tion alleges  that  at  the  time  of  his  injury 
lie  was  engaged  as  an  engineer  and  laborer 
in  defendant's  employ,  operating  a  piece  of 
farm  machinery,  a  corn  shredder.  In  2  Cor- 
pus Juris  982,  and  Century  Dictionary,  we 
find  this  definition  of  agricultural,  *Pertain- 
ing  to,  connected  with,  or  engaged  in  agri- 
culture.' We  also  find  at  page  988,  2  Corpus 
Juris,  that  the  term  'agriculture'  has  Iwen 
defined  to  bo  the  art  or  science  of  cultivating 
the  ground,  especially  in  fields  or  large  quan- 
tities, including  the  preparation  of  the  soil, 
the  planting  of  seeds,  the  raising  and  har- 
vesting of  crops,  and  the  rearing,  feeding, 
and  management  of  live  stock;  tillage,  hus- 
bandry, and  farming.  In  the  last  citation 
the  note  cites  Dillard  v.  Webb,  55  Ala.  468, 
474,  where  it  is  held  as  to  the  comprehen- 
siveness of  the  term  'agriculture':  *The  va- 
riety of  products  of  the  earth,  of  agricultural 
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implements,  and  of  domestic  animals,  invited 
and  put  on  exhibition  at  agricultural  fairs, 
attests  the  comprehensiveness  of  the  term 
"agriculture."  It  refers  to  the  field,  or  farm, 
with  all  its  wants,  appointments,  and  prod- 
ucts, as  horticulture  refers  to  the  garden, 
with  itB  less  important,  though  varied  prod- 
ucts.'    The  note  also  cites  Simons  v.  Levell, 

7  Heisk.  (Tenn.)  510,  516,  as  holding:  'It 
is  equivalent  to  husbandry,  and  husbandry 
Webster  defines  to  be  the  business  of  a  farm- 
er, comprehending  agriculture  or  tillage  of 
the  ground,  the  raising,  managing,  and  fat- 
tening of  cattle  and  other  domestic  animals, 
the  management  of  the  dairy  and  whatever 
the  land  produces/  In  Shafer  v.  Parke 
(Mich.)  159  N.  W.  304,  It  was  held  that  the 
employee  of  a  company  manufacturing  drugs, 
serums,  and  other  pharmaceutical  prepara- 
tions, maintaining  a  farm  and  stock,  in  the 
preparation  of  serums,  but  from  which  it 
sold  surplus  grains,  etc.,  who  was  employed 
on  the  farm  to  perform  ordinary  farm  labor, 
and  was  injured  by  being  kicked  by  a  horse, 
was  a  farm  laborer  within  the  Workmen's 
Compensation  Act.  There  can  be  no  doubt 
but  that  shredding  corn  is  a  part  of  carrying 
on  a  farm." 

b.  In  Canada, 

Special  legislation  has  been  passed  in  Can- 
ada for  the  protection  of  homesteaders  and 
by  the  W^orkmen's  Compensation  Act  (s.  10), 
special  protection  has  been  afforded  to  farm- 
ers and  homesteaders  by  excluding  from  the 
operation  of  the  act  the  employment  of 
agriculture  and  inter  alia  any  work  per- 
formed about  a  farm  or  homestead  for  farm 
purposes  or  for  the  purposes  of  improving 
such  farm  or  homestead.    Smid  v.  Townsend, 

8  West.  W.  Rep.  474.  See  also  Garment  v. 
Charles  Austin  Co.  34  Ont.  L.  Rep.  417,  25 
Dominion  L.  Rep.  833,  9  Ont.  W.  N.  47. 
The  decision  in  Smid  v.  Townsend,  supra, 
was  as  follows:  ''The  applicant,  who  was 
engaged  by  the  respondent  to  paint  his 
house  or  homestead  on  his  farm  at  or  near 
Inver  Lake,  while  so  engaged  on  April  3, 
1914,  slipped  off  the  roof,  fell  to  the  ground, 
and  broke  his  leg.  There  is  no  dispute  about 
the  facts  of  the  case,  but  the  provisions  of 
s.  10  of  the  Workmen's  Compensation  Act, 
as  I  stated  at  the  hearing,  precludes  the 
applicant  from  recovering  under  the  provi- 
sions of  the  act,  inasmuch  as  the  building 
which  the  applicant  was  painting  was  the 
dwdlinsr  house  or  homestead  of  the  respond- 
ent, and  was  used  for  'farm  purposes;'  the 
fact  that  the  building  was  of  rather  a  more 
substantial  character  than  homesteaders  usu- 
ally erect  makes  no  difference  in  this  regard." 

A  company  which  cuts  timber  and  rafts 
it  to  its  saw  mill,  where  it  is  turned  into 


lumber,  is  not  engaged  in  an  agricultural 
industry,  but  is  a  commercial  and  manu- 
facturing undertaking,  and  its  raftsmen  come 
within  the  provisions  of  the  law  respecting 
accidents  to  workmen.  Bale  St.  Paul  Lum- 
ber Co.  V.  Tremblay,  25  Quebec  K.  B.  1, 
affirming  46  Quebec  Super.  Ct.  203. 

c.  In  England, 

The  present  English  act  applies  generally, 
without  an  exception  as  to  agriculture.  In 
1900  the  earlier  act  was  extended  io  include 
agriculture,  section  1,  subsection  3,  providing 
that  "where  any  workman  is  employed  by  the 
same  employer  mainly  in  agricultural  but 
partly  or  occasionally  in  other  work,  this  act 
shall  apply  also  to  the  employment  of  the 
workman  in  such  other  work,'*  and  that  "the 
expression  'agriculture'  includes  horticulture, 
forestry,  And  the  use  of  any  land  for  any 
purpose  of  husbandry,  inclusive  of  the  keep- 
ing or  breeding  of  live  stock,  poultry  or  bees, 
and  the  growth  of  fruit  and  vegetables.' " 
See  Smith  v.  Coles  (1905)  2  K.  B.  827,  93 
L.  T.  N.  S.  754,  76  L.  J.  K.  B.  16,  54  W.  R. 
81,  22  Times  L.  Rep.  5.  The  words  "inclusive 
of,"  appearing  in  the  act,  were  held  to  refer 
to  "use  of  land  for  any  purposes  of  husband- 
ry," so  that  the  mere  keeping  of  horses  and 
cutting  up  hay  by  a  hotel  proprietor  was  not 
within  the  definition.  Bolt  v.  Hey  wood,  5 
W.  C.  C.  151.  The  word  "land"  wasnot  used 
in  its  wide  meaning,  but  in  the  popular 
sense.  With  reference  to  the  keeping  of  live 
stock,  it  meant  the  keeping  of  flocks  on  open 
land;  and  the  act  did  not  include  the  oc- 
cupation of  a  groom  who  looked  after 
horses  kept  in  stables  in  an  enclosed  yard 
except  when  at  exercise.  Grant  v.  Ward,  7 
W.  C.  C.  128. 

In  Smith  v.  Coles  [1905]  2  K.  B:  827,  93 
L.  T.  N.  S.  754,  75  L.  J.  K.  B.  16,  54  W.  R. 
81,  22  Times  L.  Rep.  5,  the  court  said: 
"Tlie  evidence  with  regard  to  the  applicant's 
occupations  was  that  he  was  undoubtedly  a 
skilled  carpenter,  but  he  appears  to  have 
acted  as  a  handy  man  about  the  farm.  He 
certainly  did  a  great  deal  of  work  which 
could  only  be  described  as  agricultural  work. 
His  own  evidence  was  that  he  was  acting  as 
keeper  for  three  months  in  the  year,  but  that 
he  lent  a  hand  at  hay  harvest  and  at  corn 
harvest,  and  made  corn  ricks  and  straw 
ricks,  but  that  he  did  no  ploughing.  Another 
witness  who  worked  on  the  farm  said  that 
the  applicant  had  helped  him  with  the 
threshing,  and  that  he  had  seen  the  applicant 
rick-making,  game-keeping,  harvesting,  and 
mangel-carting,  and  doing  work  like  other 
laborers.  On  this  evidence  the  county  court 
judge  held  that  the  applicant  was  engaged 
in  agricultural  employment  within  the  act. 
There  certainly  was  evidence  that  this  man's 
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work  embraced  purely  agricultural  work 
without  taking  into  consideration  the  nature 
of  the  carpentering  work  that  he  did.  In 
these  circumstances  it  is  not,  in  my  opinion, 
necessary  to  decide  whether  work  which  is 
ancillary  to  the  agricultural  work  of  a  farm 
can  itself  be  treated  as  agricultural  work. 
I  am  far  from  saying  that  employment  in 
work  ancillary  to  agricultural  operations  is 
incapable  of  being  classed  as  agricultural 
employment." 

In  Proctor  v.  Cumisky,  Sc.  Ct.  Sess.  6  Fed. 
832,  it  appeared  that  a  workman  in  the  em- 
ployment of  the  owner  of  a  portable  thresh- 
ing mill,  driven  by  a  traction  engine,  in  the 
capacities  of  assistant  thresher  and  traction- 
engine  driver,  was  injured  while  the  thresh- 
ing mill  was  being  drawn  by  the  traction 
engine  from  a  farm  on  which  threshing  had 
been  finished  to  another  farm  where  his  em- 
ployer had  contracted  to  thresh  on  the  fol- 
lowing day.  It  was  held  that  the  workman 
was  entitled  to  compensation,  inasmuch  as  he 
was  a  person  employed  mainly  in  agri- 
<jultural  work — ^that  is,  threshing — and 
partly  or  occasionally  in  other  work,  within 
the  meaning  of  section  1,  subsection  3  of  the 
act  of  1900.  And  it  was  held  by  Lord 
Trayner  that,  apart  from  subsection  3,  the 
workman  was  entitled  to  compensation,  as  he 
was  injured  in  the  course  of  his  employment 
as  a  thresher,  the  transit  betwt^n  one  farm 
and  another  not  forming  any  break  in  the 
course  of  that  employment. 

Agricultural  employment  need  not  of 
necessity  be  on  the  premises  of  the  master. 
Thus  it  has  been  said:  "Having  regard  to 
the  necessity  of  a  workman  engaged  in  agri- 
cultural employment  performing  part  of  his 
work  elsewhere  than  on  his  employer's  prem- 
ises, as,  for  example,  when  he  drives  cat- 
tle to  market,  it  would  be  an  anomaly  to 
limit  the  act  as  is  suggested.  There  is  no 
justification,  in  my  opinion,  for  saying  that 
the  act  applies  to  a  field  in  which  a  man  is 
working,  but  that  directly  he  leaves  it  a  line 
is  to  be  drawn  excluding  him  from  tho 
operation  of  the  act."  Smithers  v.  Wallis 
[1903]  1  K.  B.  200,  87  L.  T.  N.  S.  556,  72 
L.  J.  K.  B.  57,  51  W.  R.  261,  67  J.  P.  381, 
19  Times  L.  Rep.  111. 


lamation  service.  In  re  Riggs,  Op.  Sol.  Dept. 
of  Labor  155;  the  construction  of  &  reser- 
voir for  irrigation,  In  re  Arnold,  Op.  Sol. 
Dept.  of  Labor  156;  and  work  in  a  quarry  to 
obtain  rock  for  damming  a  river  to  protect  a 
valley  and  supply  water  for  irrigation,  In  re 
Skill,  Op.  Sol.  Dept.  of  Labor  157. 

But  it  did  not  include  employment  at  a 
soda  fountain  in  a  store  under  the  Recla- 
mation Service,  In  re  Arnold,  Op.  Sol.  Dept. 
of  Labor  15S;  nor  did  it  include  employment 
as  a  cook's  helper,  In  re  Jones,  Op.  Sol. 
Dept.  of  Labor  155. 

3.  AbsenaiA-Employment  in. 

The  Federal  Act  of  1908  applied  to  persons 
employed  by  the  United  States  in  any  of  its 
"arsenals."  "The  word  ^arsenal'  has  a  com- 
mon and  well  understood  meaning.  Certain 
establishments  are  regularly  appropriated 
for  and  easily  recognized  under  that  desig- 
nation. It  is  presumed  that  Congress  in  us- 
ing the  word  'arsenals'  in  the  compensation 
act  intended  it  to  cover  only  such  establish- 
ments. A  fort  or  military  post  does  not 
become  an  arsenal  by  reason  of  the  mere 
keeping  of  the  arms  and  ammunition  needed 
for  current  operations.  Therefore  it  cannot 
work  to  sanction  the  designation  of  such  a 
place  as  an  arsenal."  In  re  Olson,  Op.  Sol. 
Dept.  of  Labor  136. 

In  the  case  of  In  re  Mackay,  Op.  Sol. 
Dept.  of  Labor  136,  it  was  held  that  a  car- 
penter employed  in  the  construction  of  an 
arch  bridge  in  connection  with  improvements 
in  the  water  supply  system  at  the  West 
Point  Military  Academy  was  not  within  the 
act.  The  solicitor  said:  "The  Militarv 
Academy  is  in  no  sense  an  'arsenal,'  even 
though  arms  and  ammunition  may  be  kept 
there.  It  is  not  a  place  for  their  storage.  It 
cannot  be  regarded  as  an  arsenal  any  more 
than  any  military  camp  where  arms  and 
ammunition  are  kept  may  be  so  regarded." 

Painting  at  army  barracks  was  held  not 
to  be  employment  in  an  arsenal.  In  re 
Posey,  Op.  Sol.  Dept.  of  Labor  183. 

4.  Building — Construction,  Repaib,  ob 
Demolition  or. 


2.  Akid  Land — Reclamation  or. 

The  Federal  Act  of  1908  applied  to  persons 
employed  by  the  United  States  "in  hazard- 
ous employment  on  construction  work  in  the 
reclamation  of  arid  lands  or  the  management 
and  control  of  the  same."  It  was  held  that 
the  provirtion  included  the  occupation  of  a 
ditch  rider  who  was  required  to  ride  at  night 
and  discover  and  attend  to  breaks  in  a  canal. 
In  re  Kedburn,  Op.  Sol.  Dept.  of  Labor  154; 
tending  a  machine  at  an  ice  plant  in  the  rec- 


a.  In   General, 

Where  an  act  applies  to  the  "construction, 
repair,  and  demolition  of  buildings,"  it  has 
been  held  that  those  terms  do  not  include 
planing  a  door  in  the  course  of  looking  after 
a  building.  Sclimidt  v.  Berger,  221  N.  Y. 
26,  116  N.  E.  382. 

The  "repair  of  buildings"  includes  the  oc- 
cupation of  a  company  which  manages  busi- 
ness properties  and  employs  carpenters, 
painters,  and  electricans  in  the  care  of  the 


buildings.        Stale     ▼. 

Security  Co.  87  Wash.  627,  152  Pac.  334. 

In  Sanders  v.  Frick  Co.  22  British 
Ckjlumbia  472,  34  West.  L.  Rep.  65,  26 
Dominion  L.  Hop.  685,  it  was  held  that  in- 
stalling the  piping  for  a  cold  storage  plant 
In  a  building  in  the  course  of  construction 
"was  a  part  of  the  construction. 

An  electric  company  which  erects  a  build- 
ing as  part  of  its  general  plant  becomes  sub- 
ject to  the  act.  Clayton  v.  Montreal  Light, 
etc.  Co.  13  Qye.  Pr.  100. 

The  English  Act  of   1897   applied  to  em- 
ployment   "on,    in    or    about    any    building 
vrhich  exceeds  thirty  feet  in  height,  and  is 
either  being  constructed  or  repaired  by  means 
of  a  scaffolding/'  or  being  demolished.     See 
Mason  v.  Dean  [1900]  1  Q.  B.  770;  Knight  v. 
Cubitt  [1902]  1  K.  B.  31,  71  L.  J.  K.  B.  65, 
85  I..  T.  K  S.  526,  50  W.  R.  113;  McCabe  v. 
Jopling,  etc.  Travelling  Cradle   [1904]   1  K. 
B.   222;    Hartley   v.   Quick    [1905]    1   K.   B. 
359,  74  L.  J.  K.  B.  257.    The  English  Act  ap- 
plied to  employment  on,  in,  or  about  a  build- 
ing on    which   machinery   driven   by   steam, 
water,  or  other  mechanical  power  was  used 
for   the   construction,   repair,   or   demolition 
thereof,  although  the  building  did  not  exceed 
thirty    feet   in   height.     Mellor  v.   Tompkin- 
son   (1899)   1  Q.  B.  374.    In  determining  the 
height    of    a    building,    the    time    when    the 
workman   was   injured  was   the  time  to   be 
taken    into    account.      Billings   v.    Holloway, 
0899)   1  Q.  B.  70   ("building  which  exceeds 
thirty  feet"  does  not  mean  "or  which  there- 
after may  exceed  thirty  feeV) ;   McGrath  v. 
Xeill  [1902]  1  K.  B.  211  (building  measured 
from  its  lowest  point,  which  was  below  level 
of  ground).    "Construction"  was  held  not  to 
be  limited  to  original  construction;  and  "con- 
fstruction   ajid   repair"  were  held  not  to  be 
limited  to  the  construction  and  repair  of  a 
building  "as  a  whole."    Hoddinott  v.  Newton, 
(1901]    A.   C.   49,   reversing    [1899]    1   Q.   B. 
1018,  and  overruling  Wood  v.  Walsh  [1899] 
1  Q.  B.  1009  (as  explained  in  Dredge  v.  Con- 
way [1901]  2  K.  B.  42).    The  word  "repair" 
was  given  a  wide  meaning;  and  it  was  held 
to    include    stencil    work    in    decorating    a 
duirch.     Hardy  v.  Moss,  6  W.  C.  C.  68.    The 
English    statute    included    the   following   oc- 
cupations:   decorating    a    ceiling,    Wardoper 
▼.   Tawse,   7   W.   C.   C.   67;    whitewashing  a 
ceiling,  Dredge  v.  Conway  [1901]  2  K.  B.  42; 
measuring   up   of   plumbing   work,    Plant   v. 
Wright  [1906]  1  K.  B.  353;  removing  a  scaf- 
folding, Frid  V.  Fenton,  82  L.  T.  N.  S.  193, 
69  L.   J.  Q.   B.  436,   16   Times   L.   Rep.   267. 
A  structure  substantially  built  to  form  the 
platform  for  an  engine  and  crane  was  held  to 
be  a  building,  Within  the  meaning  of  the  act, 
although  it  was  built  of  wood  and   was  in- 
tended  to   be   temporary   only.     Ay  1  ward   ▼. 
Matthews  [1905]  1  K.  B.  343!^    And  a  pit  six 
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chamber  of  a  gasworks,  and  connected  by 
pipes  with  the  boiler  house  having  a  tall 
chimney,  was  held  to  be  part  of  a  building 
over  thirty  feet  high.  McGregor  v.  Wright, 
3  W.  C.  C.  121,  diatinguiehing  Rixsom  v. 
Pritchard  [1900]  1  Q.  B.  800,  82  L.  T.  N. 
S.  186.  "Demolition  of  a  building  exceeding 
thirty  feet  in  height"  did  not  include  the 
demolition  of  a  smaller  building  having  in- 
ternal communication  with  a  larger,  the 
same  business  being  conducted  in  both.  Rix- 
som V.  Pritchard  [1900]  1  Q.  B.  800. 


b.  Meaning  of  "Scaffolding." 

What  is  a  "scaffolding"  is  a  question  of 

fact.      Ferguson    v.    Green    [1901]    1    K.    B. 

(Eng.)   25,  70  L.  J.  K.  B.  21,  83  L.  T.  N. 

S.  461,  49  W.  R.  105,  64  J.  P.  819,  17  Times 

L.  Rep.  41. 

In  Stack  v.  Counsell,  1  W.  C.  C.  133, 
the  court  reasoned  that  every  building  over 
thirty  feet  high  must  be  constructed  by 
some  arrangement  of  trestles  and  boards, 
and  therefore  that  the  legislature  must  have 
intended  the  words  "a  scaffolding"  to  be  re- 
stricted to  mean  a  secure  and  fixed,  though 
temporary,  arrangement  of  posts  and  planks, 
and  not  a  mere  erection  of  two  pairs  of 
trestlefS  with  boards  laid  across,  unfixed  and 
unsecured.  The  court  in  that  case  was  of  the 
opinion  that  the  presence  of  the  article  "a" 
required  a  stricter  interpretation  than  if  the 
statute  had  read  "by  means  of  scaffolding." 
However,  it  seems  that  in  some  of  the  fol- 
lowing cases  the  restricted  meaning  was  not 
observed. 

"Scaffolding"  may  be  external  or  internal; 
and  it  includes  an  internal  staging  arranged 
with  planks  and  trestles  and  without  poles. 
Hoddinott  v.  Newton  [1901]  A.  C.  (Eng.) 
49.  Tlic  scaffolding  need  not  be  thirty  feet 
high ;  and  trestles  and  boards  used  in  plaster- 
ing may  be  scaffolding.  Maude  v.  Brook 
[1900]  \  Q.  B.  (Eng.)  575.  Planks  laid 
across  the  top  of  a  pit  and  used  as  a  gang- 
way may  be  "a  scaffolding."  McGregor  v. 
Wright,  3  W.  C.  C.   (Eng.)   121. 

A  ladder  may  be  a  scaffolding.  Veazy  v. 
Chattle  [1902]  \  K.  B.  (Eng.)  494;  O'Brien 
V.  Dobbie  [1905]  1  K.  B.  (Eng.)  346.  Or  it 
may  not  be  a  scaffolding.  Marshall  v.  Rude- 
forth  [1902]  2  K.  B.  (Eng.)  175;  Campbell 
V.  Sellars,  Sc.  Ct.  Sess.  5  F.  900;  Crowther 
V.  West  Riding  Window  Cleaning  Co.  [1904]' 
1  K.  B.   (Eng.)  232. 

Painter's  steps  may  be  properly  be  found 
to  be  a  scafl'olding.  Elvin  v.  Woodward 
[1903]  1  K.  B.  (Eng.)  838.  Compare  Mc- 
Donald V.  Hobbs,  Sc.  Ct.  Sess.  2  F.  3. 

In  Fletcher  v.  Hawley,  21  Times  L.  Rep. 
(Eng.)  191,  it  appeared  that  certain  work  of 
construction  was  being  done  under  contract 
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to  a  building  exceeding  thirty  feet  in  height 
by  means  of  a  scaffolding  which  the  contrac- 
tor erected.  Another  contractor  was  doing 
certain  woodwork  alterations  in  the  build- 
ing under  an  independent  contract  with  the 
owner  which  did  not  require  the  use  of  a 
scaffolding,  and  none  was  supplied  by  him. 
A  w^orkman  in  the  employment  of  the  wood- 
work contractor  was  injured  by  an  accident 
while  engaged  on  the  woodwork  of  the  build- 
ing. It  further  appeared  that  the  workman 
had  previously  made  some  use  of  the  scaf- 
folding as  a  matter  of  convenience,  but  it  was 
in  no  way  necessary  for  his  work,  and  at  the 
time  of  the  accident  he  was  not  using  it.  It 
was  held  that  it  was  not  necessary  that  the 
sca/Tolding  should  have  been  put  up  by  the 
undertaker  in  whose  eniplojinent  the  work- 
man was ;  that  it  was  sufficient  if  the  building 
was  being  constructed  or  repaired  by  means 
of  a  scaffolding;  and  that  the  workman  was 
entitled   to   compensatiou. 

5.  Canal   Comicission — ^Hazaboous    Em- 
ployment UNDER. 

The  Federal  Act  of  1908  applied  to  per- 
sons employed  by  the  United  States  "in 
any  ha;^rdous  employment  under  the  Isth- 
mian Canal  Commission."  That  provision 
embraced  a  policeman,  In  re  Golden,  Op.  Sol. 
Dept.  of  Labor  159;  a  hospital  orderly  in  at- 
tendance on  persons  violently  insane,  In  re 
Small,  Op.  Sol.  Dept.  of  Labor  164;  an  am- 
bulance teamster.  In  re  Thompson,  Op.  Sol. 
Dept.  of  Labor  165;  a  time  inspector  required 
to  attend  men  occupied  in  actual  construc- 
tion work  on  the  canal,  In  re  Sittert,  Op.  Sol. 
Dept.  of  Labor  169 ;  a  water  boy  serving  men 
employed  in  construction  of  canal,  In  re 
Garsia,  Op.  Sol.  Dept.  of  Labor  166:  a 
plumber  and  tinner  working  on  roofs  and 
stacks.  In  re  Thennard,  Op.  Sol.  Dept.  of 
Labor  167;  a  machine  printer  operating  a 
roller  press,  In  re  Rawlins,  Op.  Sol.  Dept. 
of  Labor  170;  and  a  workman  engaged  in 
clearing  ground,  using  a  machete  in  cutting 
trees,  In  re  Pedez,  Op.  Sol.  Dept.  of  Labor 
17L 

Under  that  statute  it  was  held  that  the  fol- 
lowing were  not  engaged  in  hazardous  em- 
ployments: a  hospital  attendant  performing 
manual  service.  In  re  Renwick,  Op.  Sol.  Dept. 
of  Labor  172;  a  water  boy  serving  a  grass 
cutting  gang,  In  re  Price,  Op.  Sol.  Dept.  of 
Labor  16.3;  a  telephone  operator,  In  re 
Etienne,  Op.  Sol.  Dept.  of  l^bor  163:  a  jani- 
tor, In  re  Jarvis,  Op  Sol.  Dept.  of  Labor  174; 
a  cemetery  laborer,  wheeling  stone  in  a  bar- 
row, In  re  Carney,  Op.  Sol.  Dept.  of  I^bor 
173;  a  laborer  on  a  delivery  wagon.  In  re 
Palaoios,  Op.  Sol.  Dept.  of  Labor  162;  a 
scytheman  in  a  grass  cutting  gang.  In  re 
Migeles,    Op.    Sol.    Dept.    of    Labor    162;    a 


laborer  in  a  mess  hall,  In  re  Traviso,  Op. 
Sol.  Dept.  of  Labor  161;  a  cook.  In  re  Rei- 
singer.  Op.  Sol.  Dept.  of  Labor  161;  a  store- 
room clerk,  In  re  Inniss,  Op.  Sol.  Dept.  of 
Labor  160;  a  workman  engaged  in  collecting 
and  hauling  away  garbage,  In  re  Gill,  Op. 
Sol.  Dept.  of  Labor  170. 

6.  Decorating. 

It  has  been  held  that  '^decorating''  within 
a  workmen's  compensation  act  does  not-  in- 
clude hanging  a  picture  as  incidental  to  the 
sale  thereof.  Matter  of  Grasell,  175  App. 
Div.  874,  162  N.  Y.  S.  421.  wherein  the 
court  said:  "In  a  sense  where  we  beautify 
anything,  we  may  be  said  to  be  'decorating*^ 
it.  But  a  'decorator,'  as  stated  in  the  Stan- 
dard Dictionary,  is  'specifically  one  whose  bus- 
iness is  decoration  of  dwellings  or  public  edi- 
fices,' and  clearly  the  employer  and  employee 
had  nothing  to  do  with  such  work.  A  mer- 
chant sells  a  picture;  an  employee  carries  it 
to  the  house  of  the  purchaser,  and,  while 
standing  on  a  rug,  is  hanging  it,  probably  by 
a  cord  and  hook  attached  to  the  molding  of 
the  room.  It  cannot  be  said  that  he  is  deco- 
rating within  this  group.  The  statutory  Intent 
may  be  gathered  by  considering  the  other 
employments  mentioned  in  the  group,  such 
as  stone  cutting,  marble  works,  manufacture 
of  artificial  stone,  steel  building  and  bridge 
construction  or  repair,  installation  or  repair 
of  elevators,  and  the  like.  And  so  far  as  re- 
lates  to  buildings,  we  have  brick  laying,  tile 
laying,  mason  work,  stone  cutting,  concrete 
work,  plastering,  manufacture  of  concrete 
blocks,  structural  carpentry,  painting,  deco- 
rating, or  renovating,  and  sheet  metal  work. 
The  hanging  of  the  picture  was  a  mere  in- 
cident to  the  sale  and  by  hanging  it  the  retail 
art  dealer,  whose  business  is  not  hazardous, 
did  not  become  a  'decorator,'  whose  business 
is  hazardous." 

7.  Electors — Operation  of. 

Where  the  context  of  an  act  indicates  a 
legislative  intent  to  cover  classes  of  business 
rather  tlian  particular  kinds  of  machinery, 
the  term  "elevators"  will  be  held  not  to  in- 
clude the  operation  of  a  freight  or  passenger 
elevator.  Guerrieri  v.  Industrial  Ins.  Ck^m- 
mission,  84  Wash.   266,   146  Pac.  608. 

For  cases  concerning  the  operation  of  aii 
elevator  as  within  an  act  relating  to  **vehi- 
cles,"  see  infra,  this  note,  subsection  V.  26. 

8.  Engineering. 

An  early  English  act  provided  that  "engi- 
neering work  means  any  work  of  construc- 
tion or  alteration  or  repair  of  a  railroad,  har- 
bor, dock,  canal,  or  sewer,  and  includes  any 
other  work  for  the  construction,  alteration. 
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or  repair  of  which  machinery  driven  by  steam, 
water,  or  other  mechanical  power  is  used." 
See  Fletcher  v.  London  United  Tramways 
[1902]  2  K.  B.  269,  71  L.  J.  K.  B.  653,  66  J. 
P.  596,  50  W.  R.  597,  wherein  it  was  held 
that  the  term  "railroad"  included  a  tramway. 
In  Tullock  V.  Waygood  [1906]  2  K.  B.  261, 
the  court  said:  "Engineering  work  of  itself, 
merely  by  the  definition,  means  any  work  of 
construction,  or  alteration,  or  repair  of  a 
railroad,  harbor,  dock,  canal,  or  sewer.  It 
seems  to  me  that  all  work  done  on  such  sub- 
ject-matter is,  in  the  view  of  the  legislature, 
taken  to  presuppose  some  element  of  danger; 
and  then  they  go  on  to  subject-matters  which 
may  not  in  themselves  prima  facie  presuppose 
an  element  of  danger,  but  which  include 
*anv  other  work  for  the  construction,  alter- 
ation,  or  repair  of  which  machinery  driven 
by  steam,  water,  or  other  mechanical  power 
is  used.'  Therefore  it  would  seem  that  by  in- 
troducing those  elements  you  introduce  the 
very  element  of  danger  by  which  the  work- 
man, if  he  is  subject  to  it,  is  entitled  to  the 
benefit  of  the  act.  The  element  of  danger 
to  him  is  precisely  the  same  whether  he  is 
actually  engaged  in  repairing  the  machine 
which  is  put  in  motion  for  the  purpose  of  the 
repair,  or  whether  he  draws  the  mechanical 
power  from  somewhere  else ;  he  is  thrown  into 
juxtaposition  with  machinery  in  motion." 
In  Middlemiss  v.  Berwickshire,  Sc.  Ct.  Sess.  2 
F.  392  the  use  of  a  steam  roller  for  the  pur- 
pose of  repairing  a  road  was  held  to  be  an 
"engineering  work."  See  also  Lord  v.  Turner, 
5  W,  C.  C.  87.  The  construction  of  a  signal- 
box  on  a  new  line  of  railway  was  held  to  be 
employment  on,  in,  or  about  the  construction 
of  a  railroad.  Fullick  v.  Evans,  84  L.  T.  N. 
S.  (Eng.)  413,  17  Times  L.  Rep.  346.  Work 
done  for  the  purpose  of  obtaining  access  to  a 
sewer  was  included  in  "engineering  work," 
as  well  as  the  actual  alteration  of  the 
acwer.  Coles  v.  Anderson,  21  Times  L.  Rep. 
204,  69  J.  P.  201.  Adding  a  new  story  to  a 
building  where  a  steam  winch  was  used  was 
held  to  be  "engineering  work."  Cosgrove  v. 
Partington,  17  Times  L.  Rep.  39,  64  J.  P.  788. 
In  Adams  v.  Shaddock  [1905]  2  K.  B.  859, 
it  was  held  that  the  employment  of  digging 
a  trench  under  a  tramway  for  the  laying  of 
telephone  wires  was  within  the  statutory 
deilnition.  And  in  McGregor  v.  Wright,  3 
W,  C.  C.  121,  it  was  held  that  "any  other 
work  for  the  construction  of  which  ma- 
chinery driven  by  steam,"  etc.,  included  the 
construction  of  a  condenser  chamber  for  gas 
works.  It  would  seem  that  the  court  in  that 
case  regarded  the  rule  ejuadem  generis  as  in- 
applicable to  "any  other  work  for  the  con- 
struction," etc.  But  in  Bennett  ▼.  Aird,  1 
W.  C.  C.  138,  it  was  said  that  the  rule 
must  be  applied  to  that  clause,  and  it  was 
lield  that  the  laying  of  pipes  for  water  or 
Ann.  Cas.  1917D — 2. 


gas  was  ejusdem  generis  with  the  work  of 
construction,  alteration,  or  repair  of  a  sew- 
er. Further,  in  that  case  it  was  held  that 
the  "other  mechanical  power"  mentioned  in 
the  act  must  be  ejusdem  generis  with  steam 
and  water,  and  that  the  power  of  a  pulley 
worked  by  manual  labor  was  not  included. 
In  Belsey  v.  Sadler,  1  W.  C.  C.  141,  it  was 
held  that  the  construction  of  a  hydraulic 
crane  without  the  use  of  mechanical  power 
was  not  within  the  definition.  In  Watkinson 
V.  Crouch,  1  W.  C.  C.  137,  the  operation 
of  a  steam  chafif -cutting  machine  was  held  not 
to  be  an  "engineering  work."  In  Jefferson  v. 
Jones,  9  W.  C.  C.  65,  it  was  held  that  the 
work  of  setting  back  a  wall  on  private  prop- 
erty for  the  widening  of  a  street  to  allow  a 
tramway  to  be  laid  was  not  included.  In 
Rochester  ▼.  Whiting,  6  W.  C.  C.  91,  it  was 
held  that  an  underground  pipe,  carrying  dirty 
water  from  the  reservoir  of  a  waterworks, 
was  not  a  "sewer."  In  Rimmer  v.  Premier 
Gas  Engine  Co.  97  L.  T.  N.  S.  226,  it  was 
said:  "Although  it  is  more  difficult  to  ap- 
preciate the  idea  of  a  physical  area  in  the 
limits  of  an  engineering  work  than  it  is  as  to 
those  of  a  factory,  'yet  you  must  find  some- 
how or  other  a  physical  area  when  you  are 
considering  what  an  engineering  work  is." 
To  the  same  effect  see  Davis  v.  Aerated 
Bread  Co.  8  W.  C.  C.  56.  In  Rimmer  v. 
Premier  Gas  Engine  Co.  supra,  it  was  held 
that  the  construction  of  a  dock  as  an  "en- 
gineering work"  did  not  extend  to  work  on  a 
gas  engine  used  in  connection  therewith  but 
situated  one  hundred  and  fifty  yards  from  the 
dock.  In  Chambers  v.  Whitehaven  Harbour 
Com'rs  [1899]  2  Q.  B.  132,  work  on  a  mud 
hopper,  a  mile  and  a  half  out  at  sea,  was  held 
not  to  be  work  on,  in,  or  about  an  engineer- 
ing work,  as  the  employment  must  be  within 
the  locality  named  in  the  act.  In  Pattison 
V.  White,  20  Times  L.  Rep.  775,  carting  sand 
from  a  pit  to  an  "engineering  work,"  an 
employment  two  and  a  half  miles  from  the 
"engineering  work,"  was  held  not  to  be  with- 
in the  definition.  In  Back  v.  Dick  [1906]  A. 
C.  325,  94  L.  T.  N.  S.  802,  affirming  [1905] 
2  K.  B.  148,  93  L.  T.  N.  S.  329,  it  was  held 
that  the  work  of  stacking  rails  in  a  railway 
yard,  preparatory  to  the  alteration  of  a 
tramway,  was  not  a  part  of  the  engineering 
work.  See  also  Cornea  v.  National  Paving, 
etc.  Co.  9  Sask  L.  Rep.  40,  33  West  L.  Rep. 
462,  26  Dominion  L.  Rep.  402. 

In  the  repair  of  wires  of  a  tramway,  where 
the  corporation  was  under  obligation  to  keep 
the  whole  system  in  repair,  it  was  held  that 
each  act  of  repairing  was  not  to  be  considered 
as  a  separate  engineering  work,  but  the  area 
of  the  work  was  coextensive  with  the  tram- 
way itself.  Rogers  v.  Cardiff  [1905]  2  K. 
B.  832.  The  construction  of  a  reservoir  and 
supply   pipes  was   held   to   be  one  piece   of 
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work,  so  that  a  workman  engaged  in  laying 
pipes  in  a  trench  at  a  point  five  hundred 
yards  from  the  reservoir  was  employed  in 
engineering  work.  Atkinson  v.  Lumb  [1903] 
1  K.  B.  861. 

The  Washington  act  includes  "engineer- 
ing work"  but  gives  no  such  definition  thereof 
as  was  found  in  the  English  act,  referred  to 
supra.  In  Puget  Sound  Traction,  etc.  Co.  v. 
Schleif,  220  Fed.  48,  135  C.  C.  A.  616,  it 
was  held  that  the  Washington  act  did  not 
apply  to  the  construction  of  a  water  gate  or 
manhole  in  a  citv  street. 

In  British  Columbia  it  has  been  said  that 
the  work  of  clearing  land  from  the  natural 
growth  thereon  is  not  a  work  of  construction, 
alteration,  or  repair,  which  is  meant  by  the 
act  to  be  termed  an  "engineering  work." 
Basanta  v.  Canadian  Pac.  R.  Co.  16  British 
Columbia  304. 


9.  Factoby,   Mill   ob   Wobkshop — Employ- 

'    MENT  IN. 


a.  Under  State  Acta. 

Employment  in  a  workshop,  being  in  a 
room  or  place  wherein  power-driven  ma- 
chinery is  employed,"  includes  employment  in 
a  repair  shop  having  power-driven  ma- 
chinery. Wendt  v.  Industrial  Ins.  Commis- 
sion, 80  Wash.  Ill,  141  Pac.  311.  But 
that  provision  does  not  include  cleaning  an 
elevator  shaft.  Remsnider  v.  Union  Sav.  etc. 
Co.  reported  in  full,  post,  this  volume,  at 
page  40. 

"Employment  in  a  factory"  does  not  in- 
clude employment  in  the  making  and  repair- 
ing of  barrels  without  the  aid  of  mechanical 
power.  Menke  v.  Hauber,  99  Kan.  171,  160 
Pac.  1017,  wherein  the  court  said:  "The 
plaintiff  was  injured  while  in  the  employ  of 
the  defendant,  who  was  engaged  in  business 
as  the  Kansas  Citv  Second  Hand  Barrel 
Company.  At  that  time  the  defendant  had 
in  his  employ  from  ten  to  twenty  men  who 
were  engaged  in  the  work  of  making  and  re- 
pairing barrels.  No  mechanical  power  was 
used  in  the  plant.  Each  workman  used  his 
own  tools,  consisting  of  an  adz  and  driver, 
or  hammer,  and  nails.  Plaintiff's  injury 
was  caused  by  a  barrel  falling  upon  him. 
It  is  quite  obvious  that  at  the 
place  where  the  plaintiff  was  employed  when 
he  received  his  injury  there  was  no  extra- 
hazardous or  dangerous  situation  which  of 
itself  would  call  for  an  application  of  the 
compensation  law.  The  injuries  to  which  he 
was  subject  by  his  employment  were  those 
likely  to  be  encountered  by  a  workman  em- 
ployed in  any  place  where  boxes  are  piled 
one  above  another,  as  in  a  shoe  store,  grocery 
or   dry  goods  store,   storage   house   or   in   a 


transfer  business.  If  there  were  room  for 
doubt  about  the  question,  it  is  settled  by 
section  9  of  the  act,  in  which  the  legislature 
defines  a  factory  in  these  words:  *(b) 
"Factory"  means  any  premises  wherein  pow- 
er is  used  in  manufacturing,  making,  alter- 
ing, adapting,  ornamenting,  finishing,  repair- 
ing or  renovating  any  article  or  articles  for 
the  purpose  of  trade  or  gain  or  of  the  busi- 
ness carried  on  therein,  including  expressly 
any  brick  yard,  meat-packing  house,  foundry, 
smelter,  oil  refinery,  lime  burning  plant, 
steam  heating  plant,  electric  lighting  plant, 
electric  power  plant,  and  water  power  plant, 
powder  plant,  blast  furnace,  paper  mill, 
printing  plant,  flour  mill,  glass  factory, 
cement  plant,  artificial  gas  plant,  machine  or 
repair  shop,  salt  plant,  and  chemical  manu- 
facturing plant.*  We  think  it  is  clear  that 
by  the  w^ord  'power'  the  legislature  did  not 
intend  to  include  hand  power,  but  had  ref- 
erence to  mechanical  power.  .  .  We 
think  it  very  clear  that  the  enterprise  car- 
ried on  by  the  defendant  was  not  a  factory 
within  the  meaning  of  the  compensation 
law." 

"Work  in  any  shop,  mill,  factory  or  other 
place  on,  in  connection  with  or  in  proximity 
to  any  hoisting  apparatus,  or  any  ma- 
chinery," etc.,  includes  cleaning  racks  in  an 
open  flume  outside  of  a  mill.  Boody  v.  K. 
&  C.  Mfg.  Co.  77  N.  H.  208,  Ann.  Cas.  1914D 
1280,  90  Atl.  859,  L.R.A.1916A  10.  But 
that  provision  does  not  include  the  handling 
of  boxes  of  finished  cloth  on  a  hand  truck 
about  a  storehouse  apart  from  machinery, 
Lizotte  V.  Nashua  Mfg.  Co.  (N.  H.)  100  Atl. 
757,  and  it  does  not  include  employment  in 
building  a  pulpwood  carrier  a  mile  from  the 
mill.  King  v.  Berlin  Mills  Co.  (N.  H.)  99 
Atl.  289.  In  Boody  v.  K.  &  C.  Mfg.  Co. 
supra,  the  court  said:  "The  word  *miir  may 
be  used  as  meaning  a  building  in  which 
manufacturing  is  carried  on.  It  is,  however, 
often  used  as  meaning  a  manufacturing  es- 
tablishment, and  when  used  in  this  sense 
it  includes  all  that  is  usually  intended  by  the 
plant  of  a  manufacturing  concern ;  that  is,  it 
includes  not  onlv  the  buildings  in  which  the 
work  is  done,  but  everything  appurtenant  to 
them.  The  description  of  an  accident  that 
will  entitle  an  employee  to  the  benefits  of  the 
act  as  one  caused  by  any  defect  in  the  em- 
ployer's *plant*  (s.  2)  tends  to  the  conclu- 
sion that  that  is  the  sense  in  which  the  word 
'miir  is  used  in  section  1,  and  so  does  the 
context;  for  'employment*  (b)  is  descrihwl 
as  'work  in  any  shop,  mill,  factory,  or  othiT 
place' — not  other  building,  as  it  probably 
would  be  if  the  words  mill,  shop  and  factory 
were  used  in  that  sense.  As  there  is  nothinj; 
to  rebut  this  presumption,  it  must  be  held 
that  'mill,'  as  used  in  section  1,  includes  not 
only  the  building  in  which  the  defendants* 
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business  is  carried  on,  but  their  dam,  flume, 
yard,  and  the  ways  they  provide  for  the  use 
of  their  employees."  And  in  King  v.  Berlin 
Mills  Co.  supra,  it  was  said:  "If  the  plain- 
tiff had  been  engaged  in  working  on  or 
about  a  completed  carrier  propelled  or 
operated  by  mechanical  power  when  the  ac- 
cident occurred,  there  would  be  no  question 
as  to  the  applicability  of  the  statute.  He 
"would  then  have  been  working  in  a  place  on, 
in  connection  with,  or  in  proximity  to  ma- 
chinery propelled  or  operated  by  steam  or 
other  mechanical  power.  But,  as  there  was 
no  apparatus  or  machinery  installed  or  in 
operation  at  the  time  and  place  of  the  ac- 
cident, it  cannot  be  said  that  he  was  so  em- 
ployed. Therefore,  if  the  employment  of 
erecting  the  carrier  falls  within  the  ambit  of 
the  statute,  it  must  be  held  to  be  work  in  a 
shop,  mill,  or  factory;  that  is,  the  operation 
of  the  defendants'  mills  in  which  machinery 
is  propelled  by  mechanical  power  must  com- 
prehend the  work  of  erecting  the  earrier. 
.  .  .  The  place  where  the  pulp  carrier  was 
being  erected  was  in  no  way  appurtenant  to 
the  defendants'  mills,  and  in  no  sense  a  part 
of  their  manufacturing  plant.  To  hold  that 
building  a  pulp  carrier  for  the  defendants 
more  than  a  mile  from  their  mills  is  working 
in  the  mills  within  the  meaning  of  the 
statute  would  lead  to  results  never  contem- 
plated by  the  legislature.  Under  such  an 
interpretation  of  the  statute  those  engaged 
for  the  defendants  in  felling  trees  and  haul- 
ing them  from  the  forest  many  miles  from 
their  mills  could  be  said  to  be  working  in 
their  mills.  Indeed  it  is  difficult  to  imagine 
any  manual  or  mechanical  labor  that  em- 
ployees of  a  manufacturing  concern  could  do 
that  might  not  be  construed  as  work  in  a 
shop,  mill,  or  factory." 

Where  an  act  prohibited  children  under  the 
age  of  fourteen  from  working  "in  any  fac- 
tory, mill,  workshop  or  store,"  it  was  held 
that  the  floating  of  bolts  to  a  mill  was  a 
part  of  the  manufacturing  of  shingles.  Hil- 
lestad  V.  Industrial  Ins.  Commission,  80 
Wash.  426,  Ann.  Cas.  1916B  789,  141  Pac. 
913. 

b.  Under  Federal   Act. 

The  present  Federal  Act  (passed  in  1916) 
is  of  general  application,  and  the  question 
herein  considered  does  not  arise  thereunder. 

The  Act  of  1908  applied  to  persons  em- 
ployed by  the  United  States  "in  any  of  its 
manufacturing  establishments,"  etc.  Em- 
ployments in  the  following  places  were  held 
to  be  within  that  definition:  the  Government 
Printing  Office  where  printing,  binding  and 
bookmaking  were  done.  In  re  Blaine,  Op.  Sol. 
Dept.  of  Labor  117;  the  Bureau  of  Engraving 


and  Printing,  where  ink,  paper,  etc.,  were 
fashioned  into  bank  notes  and  Treasury 
certificates  and  sometimes  bound  in  book 
form,  In  re  Clark,  Op.  Sol.  Dept.  of  Labor 
120;  In  re  Melling,  Op.  Sol.  Dept.  of  Labor 
129 ;  blacksmiths*  shops,  at  which  bolts,  drills 
and  other  articles  used  in  irrigation  work 
were  made  and  repaired.  In  re  Penton,  Op. 
Sol.  Dept.  of  Labor  127;  the  electric  and  ice 
plant  of  an  executive  department,  In  re 
Pyrah,  Op.  Sol.  Dept.  of  Labor  129;  a  light- 
house depot,  at  which  a  material  part  of  the 
work  consisted  in  the  manufacture  and  repair 
of  materials,  appliances  and  vessels.  In  re 
Wygant,  Op.  Sol.  Dept.  of  Labor  118;  In  re 
Bell,  Op.  Sol.  Dept.  of  Labor  120;  carpenter 
and  machine  shops  connected  with  an  Indian 
industrial  school,  at  which  mission  furniture 
was  made.  In  re  Clarke,  Op.  Sol.  Dept.  of 
Labor  133 ;  the  carpenter  shop  at  West  Point 
Military  Academy,  In  re  McCreery,  Op.  Sol. 
Dept.  of  Labor  134;  an  army  Quartermaster's 
Depot,  where  clothing  and  tents  were  made, 
In  re  Nicholas,  Op.  Sol.  Dept.  of  Labor  125; 
In  re  Worthington,  Op.  Sol.  Dept.  of  Labor 
126;  the  mail  bag  repair  shop  of  the  Post 
Office  Department,  at  which  a  variety  of 
mail  equipment  was  made.  In  re  Kennedy, 
Op.  Sol.  Dept.  of  Labor  131;  the  mechanical 
plant  of  the  Smithsonian  Institute,  at  which 
steam  power  and  electric  light  were  generat- 
ed and  cases,  cages  and  museum  furniture 
were  made,  In  re  Strong,  Op.  Sol.  Dept.  of 
Labor  132;  a  sawmill.  In  re  Herron,  Op.  Sol. 
Dept.  of  Labor  124. 

Employments  in  the  following  places  were 
held  not  to  be  in  any  of  the  "manufacturing 
establishments"  of  the  United  States:  a 
local  office  of  the  Weather  Bureau,  though 
a  printing  press  was  there  operated,  In  re 
McAllister,  Op.  Sol.  Dept.  of  Labor  121;  a 
lighthouse  tender,  a  vessel  attached  to  a 
lighthouse  depot  and  used  in  transporting 
workmen  and  supplies,  and  in. placing  aids  to 
navigation,  In  re  Lambert,  Op.  Sol.  Dept.  of 
Labor  122;  In  re  Veseth,  Op.  Sol.  Dept.  of 
Labor  122,  185;  a  naval  observatory.  In  re 
Lamkin,  Op.  Sol.  Dept.  of  Labor  128;  a 
laboratory  used  only  for  making  tests  of 
materials,  In  re  Meissner,  Op.  Sol.  Dept.  of 
Labor  131;  an  aqueduct  and  a  filtration 
plant.  In  re  Schlosser,  Op.  Sol.  Dept.  of  Labor 
133.  Likewise  it  was  held  that  a  storekeeper 
of  the  Internal  Revenue  Service  was  not 
within  the  act^  In  re  Roberts,  Op.  Sol.  Dept. 
of  Labor  127.  Nor  were  the  following  oc- 
cupations included:  driving  piles  by  an  em- 
ployee of  the  Bureau  of  Fisheries  at  work 
about  a  lobster  ground,  In  re  Feltis,  Op.  Sol. 
Dept.  of  Labor  123;  hauling  and  trucking 
oats  from  car  to  dock  by  laborer  in  Army 
QuartermajBter  Department,  In  re  Gray,  Op. 
Sol.  Dept.  of  Labor  118. 
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c.  Under  English  Act, 

(!)   Generally. 

The  following  cases  relate  to  the  English 
Act  of  1897,  which  was  superseded  by  the 
Act  of  1906.  Under  the  present  English  act 
the  question  whether  a  given  employment  is 
in  a  "factory"  does  not  arise,  for  the  act 
covers  all  employments  except  a  few  that  are 
specifically  excluded. 

Employment  "about"  a  factory  was  held 
to  mean  employment  in  physical  proximity 
to  a  factory,  at  the  locality,  not  merely 
work  in  connection  with  a  factory,  at  a  dis- 
tance. Spacey  v.  Dowlais  Gas,  etc.  Co.  [1905] 
2  K.  B.  879;  Fenn  v.  Miller  [1900]  1  Q.  B. 
788;  Powell  V.  Brown  [1899]  1  Q.  B.  167; 
Lowth  V.  Ibbotaon  [1899]  1  Q.  B.  1003; 
Ferguson  y.  Barclay,  6  Sc.  Ct.  Sess.  5  F. 
106;  Spencer  v.  Harrison,  1  B.  W.  C.  C.  76; 
Lowth  V.  Ibbotson,  1  W.  C.   C.  46. 

Employment  on  a  timber  cart  standing  in 
the  road  near  the  entrance  to  a  factory  and 
receiving  timber  from  the  factory  was  held 
to  be  "about"  a  factory.  Powell  v.  Brown, 
1  W.  C.  C.  44. 

"Employment  by  the  undertakers  as  here- 
inafter defined  on  or  in  or  about  a  .  .  . 
factory"  was  held  to  apply  only  to  employ- 
ment on,  in,  or  about  the  undertakers'  own 
factory.  Wrigley  v.  Whittaker  [1902]  A.  C. 
299,  afjirmmg  [1901]  1  K.  B.  780;  Francis 
V.  Turner  [1900]  1  Q,  B.  478;  Belsey  v. 
Sadler,  1  W.  C.  C.  141;  Spencer  v.  Harrison, 
1  B.  W.  C.  C.  76. 

Working  in  a  building  of  the  dimensions 
specified  in  the  Factory  and  Workshop  Act, 
1901,  was  held  to  be  not  necessarily  em- 
ployment in  a  "factory."  Dyer  v.  Swift  Cycle 
Co.  [1904]  2  K,  B.  36. 

Premises  enclosed  by  a  wall  and  having 
sheds  for  the  storage  of  materials  for  repair- 
ing highways  were  held  to  be  a  factory. 
Powell  V.  Aston,  7  W.  C.  C.  77. 

In  Willmott  v.  Paton  [1902]  1  K.  B.  237, 
it  was  held  that  the  definition  constituting 
premises  a  factory,  where  machinery  driven 
by  steam,  water,  or  other  mechanical  power 
was  used,  did  not  include  machinery  kept  in 
motion  by  hand  power;  that  the  "other"  me- 
chanical power  must  be  ejuadem  generis  with 
steam  or  water  power. 

Employment  in  a  shed  to  look  after 
a  steam  engine  connected  with  a  mortar  pan 
for  mixing  mortar  for  use  on  a  nearby 
building  was  held  to  be  employment  in  a 
"factor>\"  McNichols  v.  Dawson  [1899]  1 
Q.  B.  773. 

It  was  held  that  a  farm  did  not  become  a 
"non- textile  factory,"  within  the  act,  where 
a  steam  engine  was  used  thereon  for  the 
purpose  of  grinding  meal  to  feed  the  stock. 
Xash  V.  Hollinshead  [1901]  1  K.  B.  700,  70 


L.  J.  K.  B.  571.  And  the  operation  of  a 
steam  chafi'-cutting  machine  was  held  not  to 
bring  the  premises  within  the  act.  Watkin- 
son  V.  Crouch,  1  W.  C.  C.  137.  A  hotel 
shed  where  chaff  was  cut  was  held  not  to  be 
a  factory,  on  the  grounds  ( 1 )  that  no  manu- 
facture was  carried  on  for  direct  gain,  and 
(2)  that  the  mechanical  contrivance,  worked 
by  horse  power,  was  not  "mechanical  power" 
within  the  statute.  Bolt  v.  Heywood,  5  W. 
C.   C.   151. 

Where  water  and  steam  were  used  in  pre- 
paring tripe  for  sale,  it  was  held  that  the 
premises  were  a  non-textile  factory  within 
the  act.  Doswell  v.  Cowell,  95  L.  T.  N.  S. 
38. 

The  Drury  Lane  Theatre  was  held  not  to  be 
a  '^factory,"  the  court  saying  that  the  hy- 
draulic machinery  for  moving  the  stage  did 
not  bring  it  within  the  section  relating  to 
"premises  on  which  machinery  worked  by 
steam,  w*ater,  or  other  mechanical  pow^er  is 
temporarily  used  for  the  construction  of  a 
building  or  any  structural  work  in  connec- 
tion with  a  building."  Burnett  v.  Drury 
Lane  Theatre,  4  W.  C.  C.  66. 

"Bottlewashing  works"  were  held  to  be  in- 
cluded within  the  definition  of  factory.  But 
a  wine  cellar  used  principally  for  storage 
and  incidentally  for  corking  and  washing 
bottles  was  held  not  to  be  a  bottlewashing 
work.  Kavanaugh  v.  Caledonian  Ry.  5  Sc. 
Ct.  Sess.  6  F.  1128.  The  washing  of  bot- 
tles by  mechanical  means  was  held  not  to 
be  a  process  "in  aid  of"  the  bottling  of  beer. 
Law  V.  Graham    [1901]    2   K.   B.   327. 

The  erection  of  a  machine  was  regarded  as 
constituting  "construction;"  but  where  no 
mechanical  power  was  used  for  that  purpose, 
the  use  of  such  power  in  delivering  the  ma- 
chine to  its  designated  location  was  held  not 
to  bring  the  erection  of  the  machine  within 
the  act.  Murphy  v.  O'Donnell,  54  W.  R. 
149. 

(2)  Work  in  Warehouse. 

The  English  decisions  relating  to  ware- 
housing as  within  the  workmen's  compensa- 
tion act  are  treated  here,  since  by  the  Eng- 
lish statute  "warehouse"  was  included  in  the 
definition  of  "factory."  W^eavings  v.  Kirk 
[1904]  1  K.  B.  213;  Willmott  v.  Paton 
[1902]  1  K.  B.  237.  For  the  American  cases 
concerning  employment  in  a  warehouse,  see 
infra,  this  note,  subsection  V.  28. 

In  Tench  v.  Fish,  3  W.  C.  C.  140,  the  rule 
was  laid  down  that  anything  in  order  to  be 
a  "warehouse"  must  come  within  the  general 
class  denoted  by  "house." 

The  term  "warehouse"  was  held  to  em- 
brace: A  building  used  for  the  business  of 
storing,  charging,  and  repairing  electric 
trucks,   Evans  v.   British   Columbia   Electric 
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R.  Co.  29  West.  L.  Rep.  (British  Columbia) 
435,  7  West.  W.  Rep.  121;  a  railway  yard 
where  goods  were  loaded  and  unloaded  by 
means  of  cranes,  Adams  v.  Great  Western  R, 
Co.  6  W.  C.  C.  87;  and  a  room  under  a  shop 
of  a  builder  and  contractor,  stored  with 
building  materials,  Evans  v.  Wilson,  1  B.  W. 
C.  C.  14S.  And  it  was  held  that  a  store 
H'hich  was  merely  ancillary  to  a  retail  busi- 
ness might  be  a  warehouse.  Moreton  v. 
Reeve  [1907]  2  K.  B.  401,  97  L.  T.  N.  S.  63, 
eirplaining  Green  v.  Britten  [1904]  1  K.  B. 
350. 

But  "warehouse"  was  held  not  to  include 
the  uncovered  storage  yard  of  a  railroad, 
Tench  v.  Fish,  3  W.  C.  C.  140;  a  yard  be- 
longing to  a  local  authority  and  used  by 
them  as  a  dumping  ground,  Buckingham  v. 
FuUam,  21  Times  L.  Rep.  511,  09  J.  P.  297, 
53  W-.  R.  628;  a  large  stable  and  yard,  in- 
cluding a  horseshoe  shop,  Johnson  v.  London 
General  Omnibus  Co.  7  W.  C.  C.  83,  and  an 
open  timber  yard  without  a  shed,  Carter  •▼« 
Shipway,  8  W.  C.  C.  37.  And  in  Burr  v. 
Whiteley,  19  Times  L.  Rep.  117,  it  was  held 
that  rooms  in  the  basement  of  a  large  block 
of  shops  used  for  storing  goods  by  retail  mer- 
chants were  not  a  warehouse. 

In  Smith  v.  Turner,  3  W.  C.  C.  143,  the 
eourt  construed  the  term  as  used  in  the  Eng- 
lish statute  to  mean  only  those  warehouses 
connected  with  a  dock,  wharf,  or  quay.  See 
also  M'Ewan  v.  Perth,  Sc.  Ct.  Sess.  7  F.  714. 
But  in  Willmott  v.  Paton  [1902]  1  K.  B. 
237,  it  was  held  that  there  was  nothing  in 
the  statute  compelling  such  a  restriction. 

(3)   Work  on  Wharf  or  Ship. 

Under  the  English  Act  of  1897,  "factory" 
was  held  to  include  dock,  wharf,  quay,  etc., 
with  respect  to  loading  or  unloading.  See 
W^oodham  v.  Atlantic  Transport  Co.  [1899] 
1  Q.  B.  15;  Kenny  v.  Harrison  [1902]  2  K. 
B.  168;  Merrill  v.  Wilson  [1901]  1  K.  B.  35, 
70  L.  J.  K.  B.  97,  83  L.  T.  N.  S.  490,  49 
\V.  R.  161,  66  J.  P.  53,  17  Times  L.  Rep.  49; 
Hainsborough  v.  Ralli,  18  Times  L.  Rep.  21; 
Carrington  v.  Bannister  [1901]  1  Q.  B.  20, 
70  L.  J.  Q.  B.  31,  83  L.  T.  N.  S.  457.  In 
Hennessey  v.  McCabe  [1900]  1  Q.  B.  491,  it 
was  said:  "The  question  for  our  decision 
is  whether  a  steam- winch  on  board  a  ship  in 
a  dock,  which  is  used  for  taking  in  cargo 
from  a  lighter  lying  along  the  outside  of 
the  ship,  is  a  factory  within  the  meaning  of 
s.  7  of  the  Workmen's  Compensation  Act, 
1897,  for  it  was  upon  the  ship  that  the  in- 
jured was  employed.  .  .  .  What  is  it  that 
is  made  a  factory  for  the  purposes  of  the 
Workmen's  Compensation  Act?  If  we  look 
at  s.  7,  sub-s.  1,  of  that  act  we  find  that 
the  act  is  to  apply  to  employment  by  the 
undertakers  on,  in,  or  about  a  factory;  and 


sub-s.  2  says  that  'factory'  has  th»  same 
meaning  as  in  the  Factory  and  Workshop 
Acts,  1878  to  1891,  and  also  includes  any 
dock,  wharf,  quay,  warehouse,  machinery  or 
plant  to  which  any  provision  of  the  factory 
acts  is  applied  by  the  Factory  and  Workshop 
Act,  1895.  Turning  to  the  last-named  act, 
we  find  in  s.  23  that  certain  specified  pro- 
visions of  the  factory  acts  are  divided  into 
five  classes  and  are  there  dealt  with,  none 
of  which,  upon  examination,  are  applicable 
to  a  ship.  But  by  that  section  something  is 
brought  within  the  purview  of  the  factory 
acts  which  was  not  previously  within  them, 
and  it  is  enacted  that  these  provisions  (of 
course,  in  cases  where  they  apply)  are  to 
*have  effect  as  if  (a)  every  dock,  wharf, 
quay,  and  warehouse,  and,  so  far  as  relates 
to  the  process  of  loading  or  unloading  there- 
from or  thereto,  all  machinery  and  plant 
used  in  that  process;  and  (b)  any  premises 
on  which  machinery  worked  by  steam,  water, 
or  other  mechanical  power,  is  temporarily 
used  for  the  purpose  of  the  construction  of 
a  building  or  any  structural  work  in  connec- 
tion with  a  building  were  included  in  the 
word  "factory." '  The  point  in  the  present 
case  is  whether  the  steam-winch  on  board 
the  ship  is  machinery  worked  by  steam  within 
the  meaning  of  s.  23  of  the  Factory  and 
Workshop  Act,  1895.  What  is  the  steam- 
winch  worked  for?  Kot  for  unloading  to  or 
from  a  dock,  wharf,  quay  or  warehouse,  but 
for  nothing  else  than  loading  cargo  into  a 
ship  from  a  lighter  lying  on  the  outside  of 
the  ship.  It  would  be  straining  the  language 
of  the  statute  beyond  all  bounds  if  we  were 
to  hold  that  loading  from  a  lighter  into  a 
ship  was  loading  from  a  dock,  wharf,  quay 
or  warehouse.  Loading  from  one  ship  to 
another  is  not,  in  my  judgment,  employment 
within  the  Act  of  1897." 

In  Spencer  v.  Livett  [1900]  ;i  Q.  B.  498, 
the  court  said:  "The  decision  of  this  court 
in  the  case  of  Hennessey  v.  McCabe,  ante, 
p.  491,  exactly  covers  this  case  as  regards 
the  first  ground  upon  which  the  county  court 
judge  based  his  decision,  and  .so  far,  there- 
fore, it  is  clear  that  his  award  cannot  be 
supported.  But  then  the  respondent's  coun- 
sel very  ingeniously  endeavored  to  make  out 
that  the  dock  in  question  in  this  case  was  a 
'factory'  within  the  Workmen's  Compensation 
Act,  1897,  8.  7.  by  bringing  in  the  definition 
of  a  'non-textile  factory'  given  by  s.  93  of 
the  Factory  and  Workshop  Act,  1878.  By 
that  section  the  expression  *non-textile  fac- 
tory' means,  among  other  things,  *(2)  also 
any  premises  or  places  named  in  Part  II. 
of  the  said  schedule  (the  4th  schedule  to  the 
act)  wherein,  or  within  the  close  or  curtilage 
or  precincts  of  which,  steam,  water,  or  other 
mechanical  power  is  used  in  aid  of  the  manu- 
facturing process  carried  on  there.'    Pausing 
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there,  I  do  not  see  how  any  manufacturing 
process  can  be  said  to  be  carried  on  in  this 
dock.  Sched.  IV,  Part  II,  of  the  act  in- 
cludes '(24)  "Shipbuilding  yards,"  that  is 
to  say,  any  premises  in  which  any  ships, 
boats,  or  vessels  used  in  navigation  are  made, 
finished,  or  repaired.'  It  is  contended  that 
the  inner  dock  at  Southampton  is  a  'ship- 
building yard*  within  these  words,  and  the 
question  is  whether  that  is  so.  Prima  facie 
a  shipbuilding  yard  is  a  place  where  ships 
are  built:  and,  of  course,  it  may  also  be  a 
place  where  ships  are  repaired;  but  I  cannot 
think  that  this  dock  can  be  said  to  be  'prem- 
ises in  which  ships,  boats,  or  vessels  used  for 
navigation  are  made,  finished,  or  repaired' 
witliin  the  meaning  of  the  schedule.  An  ad- 
mirable illustration  was  suggested  by  my 
brother  Romer  as  a  test  with  regard  kIo  this 
question.  If  the  argument  for  the  respondent 
is  correct,  the  result  would  appear  to  be  that, 
if  one  ship  in  a  dock  which  contains  t\yenty 
or  thirty  other  ships  loading  or  unloading 
has  some  painting  or  trifling  repairs  done  to 
her,  the  dock  becomes  a  shipbuilding  yard, 
and  therefore  a  factory  to  which  the  Work- 
men's Compensation  Act,  1897,  applies  with 
regard  to  all  the  ships  in  the  dock.  I  do  not 
think  that  this  can  be  the  meaning  of  the 
act." 

Land  lying  more  than  150  yards  from  the 
water's  edge  and  cut  off  by  a  fence  and  gates 
was  hold  not  to  be  included  by  the  word 
"wharf,"  and  therefore  the  act  did  not  cover 
the  employment  of  a  workman  moving  logs 
on  such  land.    Haddock  v.  Humphrey  [1900] 

1  Q.  B.  609. 

It  was  held  that  every  wharf  or  dock  was 
a  "factory."     Barrett  v.  Kemp   [1904]   1  K. 

B.  517    (treating  Kaine  v.  Jobson   [1901]  A. 

C.  404,  as  overruling  Hall  v.  Snowden  [1899] 

2  Q.  B.  136)  ;  Hanlon  v.  North  City  Milling 
Co.  [1903]  2  Ir.  Rep.  163.  And  working  on 
a  8hip  in  a  dock  was  held  to  come  within 
the  definition.  Cattermole  v.  Atlantic  Trans- 
port. Co.  [1902]  1  K.  B.  204;  Bartell  v. 
Gray  [1902]  ]  K.  B.  225,  85  L.  T.  N.  S.  658, 
71  L.  J.  K.  B.  115,  50  W.  R.  310,  60  J.  P. 
308,  18  Times  L.  Rep.  70;  Raine  v.  Jobson 
[1901]  A.  C.  404,  70  L.  J.  K.  B.  771,  85 
L.  T.  141,  17  Times  L.  Rep.  627,  49  W.  R. 
705,  disapproving  Flowers  v.  Chambers 
[1899]  2  Q.  B.  142  (but  see  Burdon  v.  Grep- 
son  [1906]  2  K.  B.  283).  A  structure  in  a 
river  at  some  distance  from  the  shore,  and 
used  for  the  purpose  of  discharging  coal  from 
ships  into  barges,  was  held  to  be  a  "wharf" 
and  therefore  a  "factory."  Ellis  v.  Cory 
[1902]   1  K.  B.  .38. 

But  it  was  held  that  the  mere  fact  that 
a  vessel  was  moored  alongside  a  quay  was 
not  of  itself  enough  to  bring  a  person  em- 
ployed in  the  vessel  within  the  terms  of  the 
act.    Handford  v.  Clark  [1907]  2  K.  B.  409; 


Harrison  v.  Oceanic  Steam  Nav.  Co.  [1907] 
2  K.  B.  420,  foUotcing  Thompson  v.  Sinclair 
[1906]  2  K.  B.  278.  See  also  Smith  v. 
Standard  Steam  Fishing  Co.  [1906]  2  K.  B. 
276,  95  L.  T.  N.  S.  42,  75  L.  J.  K.  B.  640, 
54  W.  R.  682,  22  Times  L.  Rep.  578.  See  also 
Owens  V.  Campbell  [1904]  2  K.  B.  60.  And 
work  on  a  vessel  moved  to  position  one  hun- 
dred yards  from  a  quay  was  held  to  be  not 
"about"  a  quay.  Owen  v.  Clark,  3  W.  C.  C. 
170. 

Where  a  yacht  lay  on  a  mud-bank  in  a 
harbor,  in  a  sort  of  a  bed  scooped  out  of  the 
bank,  it  w^as  held  not  to  be  in  a  "dock." 
Streeter  v.  Courtney,  5  W.  C.  C.  123. 

Employment  with  machinery  used  in  the 
process  of  unloading  a  ship  in  a  navigable 
river  was  held  to  come  within  the  definition 
of  employment  in  a  "factory"  in  the  Act  of 
1897,  by  force  of  connected  statutes.  Stevens 
v.  General  Steam  Nav.  Co.  [1903]  1  K.  B. 
890;  Reid  v.  Anchor  Line,  Sc.  Ct.  Sess.  6  F. 
4^5;  Lawpon  v.  Atlantic  Transport  Co.  82 
L.  T.  X.  S.  77;  Woodham  v.  Atlantic  Trans- 
port Co.  [1899]  1  Q.  B.  15,  79  L.  T.  N.  S. 
395,  68  L.  J.  Q.  B.  17.  But  staging  round 
a  ship  used  for  the  workmen  to  stand  on 
when  screwing  up  the  iron  doors  of  the  ship 
after  the  loading  was  completed  was  held  not 
to  be  machinery  or  plant  used  in  the  process 
of  loading.  Durrie  v.  Warren,  15  Times  L. 
Rep.  365.  And  movable  iron  doors  in  the 
side  of  a  ship,  through  which  cargo  was 
loaded  and  discharged,  were  hold  not  to  be 
machinery  or  plant  used  in  loading  or  un- 
loading. Medd  ▼.  Maclver,  15  Times  L. 
Rep.  364. 

A  lighter  and  machinery  thereon,  employed 
in  raising  goods  from  the  hold  to  the  deck 
of  a  vessel,  was  held  not  to  be  a  "factory." 
Laing  v.  Young,  Sc.  Ct.  Sess.  3  F.  31. 

Work  on  a  ship  in  a  harbor,  the  ship  being 
a  mile  and  a  half  from  a  shipbuilding  yard, 
was  held  to  be  "near"  a  shipbuilding  yard. 
Streeter  v.  Courtney,  5  W.  C.  C.  123. 

In  holding  that  a  seaman  was  not  within 
the  act  of  1897,  the  court  in  Houlder  Line 
V.  Griffin  [1905]  A.  C.  220,  said:  "The  case 
before  your  Lordships  really  depends  on  the 
question  whe£her  the  employment  in  which 
the  injured  man  was  engaged  was  an  'em- 
ployment to  which'  the  'act  applies.'  The  act 
applies  'only  to  employment  by  the  under- 
takers as  .  .  .  defined  on,  in,  or  about* 
certain  specified  places,  among  which  is  in- 
cluded 'a  factory.'  'Factory'  includes  'any 
dock  ...  to  which  any  provision  of  the 
factory  acts  is  applied  by  the  Factory  and 
Workshop  Act,  1895.'  As  defined  in  the  act, 
'undertakers  .  .  .  means  ...  in  the 
case  of  a  factory  .  .  .  the  occupier  there- 
of within  the  meaning  of  the  Factory  and 
Workshop  Acts,  1878  to  1895.'  The  Factory 
Act,  1895,  declares  that  'the  person  having 
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the  actual  use  or  occupation  of  a  dock  .  .  . 
or  of  any  premises  within  the  same  or  form- 
ing part  thereof  .  .  .  shall  be  deemed  to 
be  the  occupier  of  a  factory.'  Now  it  seems 
to  me  to  be  pretty  clear,  upon  the  true  con- 
struction of  these  somewhat  singular  provi- 
sions so  curiously  pieced  together,  that  the 
shipowner  in  the  present  case  was  not  the 
occupier  of  the  dock  where  his  ship  was 
lying  afloat,  or  of  any  premises  within  the 
fiame  or  forming  part  thereof.  It  is,  I  think, 
plain  that  by  the  expression  'dock'  in  the 
Factory  Act,  1895,  is  meant  the  solid  struc- 
ture and  body  of  the  dock,  not  the  water 
space  within  its  limits.  A  corresponding 
meaning  must  be  given  to  the  word  'prem- 
ises.' I  do  not  think  that  a  ship  lying  in  a 
dock,  whether  afloat  or  not,  can  be  included 
in  the  description  of  'premises  within  the 
same  or  forming  part  thereof.' " 

d.  Under  dmadian  Act. 

In  Nova  Scotia  it  has  been  held  that  the 
statutory  definition,  by  which  ''factory" 
means  inter  alia  "plant,"  includes  the  teams 
used  for  the  delivery  of  the  output  of  a 
manufactory.  OToole  v.  Brandram-Hender- 
son,  48  Nova  Scotia  293,  21  Dominion  L. 
Rep.  83. 

10.  Food — Pbepabation  of. 

Under  the  New  York  act,  it  has  been  held 
that  "canning  or  preparation  of  fruit,  vege- 
tables, fish  or  foodstuffs"  does  not  include 
the  work  of  a  hotel  butcher  in  preparing 
meat  for  distribution  to  the  cooks.  Matter 
of  De  la  Gardelle,  167  App.  Div.  617,  153 
X.  Y.  S.  162.  Nor  does  it  include  the  bot- 
tling of  peroxide  in  a  wholesale  grocery  busi- 
ness. But  by  the  amendment  of  1916  (chap- 
ter 622 )  "bottling"  is  classified  as  hazardous. 
Matter  of  Beckmann,  174  App.  Div.  353,  160 
N.  Y.  S.  791.  Nor  does  the  provision  quoted 
include  the  making  of  butter.  But  butter  is 
included  by  chapter  622,  Laws  1916,  which 
extends  the  act  to  the  "manufacture  of  dairy 
products."  Pardy  v.  Boomhower  Grocery  Co. 
164  K  Y.  S.  776. 

11.   FORBSTBT. 

The  Federal  Act,  by  an  amendment  in 
1912,  embraced  "hazardous  work  under  the 
Bureau  of  Mines  or  the  forestry  service."  In 
the  case  of  In  re  Ives,  Op.  Sol.  Dept.  of 
Labor  175,  it  was  said:  "All  employees  un- 
der what  is  known  as  the  Forest  Service  of 
the  Department  of  Agriculture  engaged  upon 
hazardous  employment  have  been  held  to  be 
within  the  provisions  of  the  amendment.  It 
will  be  noted  that  the  designation  ^forestry 
service  of  the  United  States'  is  very  broad 
and  general  in  its  meaning,  with   no  quali- 


fication whatsoever.  While  the  Forestry 
Service  of  the  Department  of  Agriculture  ap- 
pears to  be  of  a  more  comprehensive  char- 
acter in  its  area  than  that  of  the  Interior 
Department,  yet  in  a  letter  from  the  Assist- 
ant Commissioner  of  Indian  Affairs  dated 
March  5,  1915,  he  states  that  the  duties  per- 
formed in  the  forestry  branch  of  the  Indian 
Service  are  substantially  the  same  as  those 
of  men  employed  as  forest  guards  and  rang- 
ers in  the  Forest  Service  of  the  Department 
of  Agriculture.  It  appears,  then,  that  the 
act  provides  compensation  for  all  employees 
engaged  upon  hazardous  employment  under 
the  Forestry  Service  of  the  United  States, 
and  that  there  is  no  limitation  whatever  in 
regard  to  which  executive  branch  of  the  gov- 
ernment performs  the  work  of  that  character. 
Since  there  appear  to  be  no  logical  grounds 
upon  which  to  draw  a  distinction  between  a 
branch  of  the  service  designated  in  the  act 
simply  because  it  may  be  smaller  in  size 
than  another,  I  am  of  the  opinion  that  this 
branch  of  the  service  may  properly  be  de- 
clared to  come  within  the  provisions  of  the 
act  as  amended." 

In  England,  "forestry"  being  included  with- 
in agriculture  in  the  Act  of  1900,  it  was 
held  that  the  employment  by  a  saw  miller 
of  a  workman  to  cut  down  growing  trees  and 
cart  them  to  the  saw  mill  was  not  included. 
Meally  v.  M'Gowan,  Sc.  Ct.  Sess.  4  F.  883. 

In  Quebec  it  has  been  held  that  the  cut- 
ting of  wood  in  the  forest  by  lumbermen  does 
not  constitute  an  industrial  operation  within 
the  act.  Michaud  v.  Tremblay,  48  Quebec 
Super.  Ct.  289.  See  also  Provost  v.  St. 
Gabriel  Lumber  Co.  12  Quebec  Pr.  285; 
Novico  V.  E.  B.  Eddy  Co.  12  Quebec  Pr.  319; 
Duquette  v.  La  Compagnie  de  Pulpe,  etc.  12 
Quebec  Pr.  359. 

12.  Horticulture. 

Horticultural  labor  has  been  held  to  in- 
clude pruning  a  fig  tree  by  a  gardener,  where 
the  gardener  also  served  as  janitor,  the  em- 
ployment as  janitor  not  falling  within  the 
terms  of  the  exception.  Kramer  v.  Indus- 
trial Ace.  Commission,  31  Cal.  App.  673,  161 
Pac.  278.  In  that  case  the  court  said: 
"Ohisson  was  thus  employed  for  the  perform- 
ance of  services  in  two  capacities:  One  that 
of  janitor,  falling  within  the  terms  of  the 
act;  the  other  as  a  house  and  garden  laborer; 
employees  engaged  therein  being  excluded 
from  its  operation.  Hence,  if  the  injury  sus- 
tained by  Ohlsson  was  due  to  an  accident 
while  he  was  engaged  in  labor  as  and  under 
his  employment  as  a  gardener,  he  would  not 
be  entitled  to  the  benefits  of  the  act,  unless 
the  service  was  incidental  to  the  work  of 
janitor.  The  pruning  of  this  fig  tree  without 
specific  instructions  so  to  do  might  well  he 
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regarded  as  within  the  scope  of  his  employ- 
ment as  gardener,  since  the  proper  care  there- 
of required  such  work  to  be  done.  It  did 
not,  however,  interfere  with  the  use  of  the 
driveway,  and  the  pruning  thereof  had  no 
connection  with  the  work  of  janitor  which  by 
any  stretch  of  the  imagination  could  render 
it  incidental  thereto." 

"Horticulture"  was  included  in  the  defini- 
tion of  "agriculture,"  to  which  the  English 
Act  of  1900  applied.  See  supra,  this  note, 
subsection  V,  1,  c. 

13.   LONGSUOBB   WOBK. 

The  New  York  statute  applies  to  "long* 
shore  work,  including  the  loading  or  unload- 
ing of  cargoes  or  parts  of  cargoes  of  grain, 
coal,  ore,  freight,  general  merchandise,  lum- 
ber or  other  products  or  materials,  or  mov- 
ing or  handling  the  same  on  any  dock,  plat- 
form or  place,  or  in  any  warehouse  or  other 
place  of  storage."  In  Tomassi  v.  Christensen, 
171  App.  Div.  284,  156  N.  Y.  S.  905,  it  was 
said:  "The  subdivision  of  the  section  quoted 
carries  with  it  the  legislative  understanding 
as  to  what  'longshore  work'  means.  Such 
employment  not  only  refers  to  the  loading 
and  unloading  of  cargoes,  but  to  the  moving 
or  handling  of  any  part  of  a  cargo  upon  any 
dock,  platform,  or  place,  or  in  any  warehouse 
or  other  place  of  storage.  The  word  'cargo* 
ordinarily  means  the  lading  or  freight  of  a 
ship  or  other  vessel;  the  goods,  merchandise, 
or  whatever  is  conveyed  in  a  vessel  or  boat. 
The  claim,  therefore,  is  not  within  this  group 
unless  claimant  was  loading  or  unloading, 
moving  or  handling,  a  part  of  a  cargo.  The 
fact  that  the  city  dump  was  at  the  foot  of 
a  street,  and  that  the  plaintiff  was  working 
upon  it,  does  not  make  his  work  longshore 
work  any  more  than  if  the  dump  had  been 
at  a  distance  from  the  shore." 

The  foregoing  provision  includes  employ- 
ment in  weighing  hides  on  a  pier,  the  hides 
constituting  parts  of  cargoes  of  vessels.  Hiers 
v.  Hull,  164  N.  Y.  S.  767.  But  it  does  not  in- 
clude the  moving  of  stoves  and  ranges  by  an 
employee  of  a  gas  company.  Cutheil  v.  Con- 
solidated Gas  Co.  94  Misc.  690,  168  N.  Y.  S. 
622.  And  it  does  not  include  picking  rags 
on  a  dump  at  the  shore.  Tomassi  v.  Chris- 
tensen, 171  App.  Div.  284,  156  N.  Y.  S.  905. 
Nor  does  it  include  the  watching  of  cargoes 
by  a  night  watchman.  Matter  of  Oberg,  175 
App.  Div.  1,  161  N.  Y.  S.  934,  wherein  the 
court  said:  "A  man  engaged  exclusively  to 
watch  a  ship  cargo,  having  no  occasion  to 
touch  the  cargo  in  any  manner,  merely  to 
see  that  it  is  not  stolen,  cannot  either  tech- 
nically or  in  common  understanding  be  re- 
garded as  a  longshoreman.  His  occupation  is 
that  of  a  watchman,  and  the  mere  fact  that 
it  is  at  a  dock  instead  of  a  railroad  station 


can  have  no  legitimate  bearing  upon  the  ques- 
tion here  presented;  he  does  not  become  a 
longshoreman  because  he  is  stationed  upon  a 
dock  to  perform  his  services  rather  than  upon 
the  shipping  platform  of  a  manufacturing 
plant  or  a  railroad  freight  depot.  It  is  the 
character  of  the  employment,  not  the  par- 
ticular place,  which  determines  the  classifi- 
cation." 

The  New  York  Act  includes  longshore  work 
in  interstate  commerce.  Jensen  v.  Southern 
Pac.  Co.  215  N.  Y.  514,  Ann.  Cas.  1916B  276, 
109  N.  E.  600,  L.R.A.1916A  403,  affirming 
167  App.  Div.  945,  152  N.  Y.  S.  1120. 

14.  Machinery — Installation  op. 

''Installation  of  .  .  .  boilers,  engines 
or  heavy  machinery"  does  not  include  the 
setting  up  of  a  water  tank  on  the  top  of  a 
building.  Maloney  v.  Levy,  etc.  Co.  176  App. 
Div.  470,  163  N.  Y.  S.  606. 

In  Replogle  v.  Seattle  School  Dist.  No.  1, 
84  Wash.  681,  147  Pac.  196,  it  was  conceded 
that  the  installation  of  an  electric  motor 
was  embraced  in  the  statutory  enumeration, 
and  it  was  held  that  such  employment  in- 
cluded the  work  of  a  truck  driver  who  was 
required  to  assist  in  the  installation  of  a 
motor. 

16.  Manufactumng. 

"Manufacturing  drugs  and  chemicals"  in- 
cludes the  occupation  of  a  "porter,  elevator 
and  handy  man"  in  a  wholesale  and  retail 
drug  store.  Larsen  v.  Paine  Drug  Co,  218 
N.  Y.  262,  112  N.  E.  725,  affirming  169  App. 
Div.  838,  155  N.  Y.  S.  769. 

"Manufacture  of  glass,  glass  products, 
glassware,  porcelain  or  pottery"  includes  cut- 
ting and  beveling  glass,  or  making  looking 
glasses.  McQueeney  v.  Sutphen,  167  App. 
Div.  .528,  153  N.  Y.  S.  554. 

"Manufacture  of  machinerv"  covers  em- 
ployment  as  an  inspector-salesman  of  ma- 
chinery. Benton  v.  Fraser,  219  N.  Y.  210, 
114  N.  E.  43.  In  that  case  the  court  said: 
**The  manufacture  of  machinery  is  declared 
to  be  a  hazardous  employment  by  the  express 
language  oi  the  Workmen's  Compensation 
Act  itself;  and  an  employee  of  a  person  en- 
gaged in  such  manufacture  whose  duty  it  ia 
to  inspect  the  machinery  which  he  has  sold 
and  who  customarily  does  so  after  it  is  put 
in  place  at  the  different  plants  whore  it  has 
been  installed  is  engaged  in  the  hazardous 
employment  of  his  master.  That  the  work: 
actually  was  hazardous  in  the  present  in- 
stance would  seem  to  be  sufficiently  indicated 
by  the  occurrence  of  the  accident.  Our  atten- 
tion is  called  to  Wilson  v.  Dorflinger,  218 
N.  Y.  84,  in  which  it  was  held  that  the  busi- 
ness of  selling  glassware,  carried  on  by  the 
firm  against  which  the  claim  was  made,  was 
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not  included  in  group  20  of  the  Workmen's 
Compensation  Law,  which  covers  the  manu- 
facture of  glass,  glass  products,  glassware, 
porcelain  and  pottery.  That  case,  however, 
involved  no  such  question  as  that  presented 
here,  which  is  whether  a  salesman  employed 
by  a  manufacturer  of  machinery  whose  du- 
ties require  him  to  inspect  it  generally  and 
who  does  inspect  it  after  it  is  set  up  and  in 
operation,  may  not  be  regarded  as  employed 
in  tlic  manufacture  of  machinery,  one  of  the 
employments  pronounced  hazardous  by  the 
statute.  In  the  Wilson  case,  the  selling  of 
glassware  was  an  independent  business,  whol- 
ly separated  from  the  manufacture  of  the 
product." 

^Idanufacture  or  preparation  of  meats,  or 
meat  products"  includes  the  making  of  sau- 
sage by  a  retail  meat  dealer.  Kohler  v. 
Frohmann,  167  App.  Div.  533,  153  N.  Y.  S. 
559.  But  that  provision  does  not  include 
the  work  of  a  hotel  butcher  in  preparing 
meat  for  distribution  to  the  cooks.  De  la 
Gardelle  v.  Hampton  Co.  167  App.  Div.  617, 
153  N.  Y.  S.  162.  Nor  does  it  include  the 
grinding  of  a  few  pounds  of  meat  in  connec- 
tion with  its  retail  sale.  Matter  of  Pietha, 
174  App.  Div.  764,  161  N.  Y.  S.  661,  wherein 
the  court  said :  "We  are  'fully  persuaded  that 
the  incidental  grinding  up  of  a  few  pounds 
of  meat,  purchased  by  a  customer  who  is 
present  and  waiting  for  this  service  to  be 
performed,  is  not  'a  business  in  the  prepara- 
tion of  meat,'  any  more  than  the  chipping 
of  dried  beef,  purchased  at  a  grocery  store, 
is  such  a  business,  or  the  grinding  of  a 
pound  of  coftee  while  the  customer  waits  is 
'milling,'  within  the  meaning  of  group  29. 
Group  30  does  not  provide  for  the  prepara- 
tion of  meat.  Its  language  is:  'Packing 
houses,  abattoirs,  manufacture  or  prepara- 
tion of  meats,  or  meat  products  or  glue.'  It 
is  where  the  employer  is  engaged  in  the 
'manufacture  or  preparation  of  meats,  or 
meat  products,'  that  he  comes  within  the 
law;  not  where  he  incidentally  prepares  a 
particular  purchase  of  meat  for  the  con- 
venience or  satisfaction  of  his  customer.  In 
a  sense,  of  course,  one  is  engaged  in  prepar- 
ing meat  when  he  cuts  off  a  steak  or  trims 
away  some  portion  of  the  flesh  or  fatty  mat- 
ter; but  the  statute  is  to  be  intelligently 
construed.  Words  are  to  be  construed  in 
their  ordinary  and  commonly  accepted  sense, 
and  no  one,  in  reading  the  provisions  of 
group  30,  would  think  of  such  an  incidental 
work  as  that  involved  in  the  present  case 
being  a  preparation  of  meats,  unless  he  was 
looking  for  a  pretext  to  pay  for  an  accident 
which  had  happened  in  the  particular  act. 
If  there  is  liability  under  the  statute  here, 
then  there  would  be  liability  if  a  grocer 
chipped  the  dried  or  smoked  beef  which  his 
customer  purchased,  if  an  accident  happened 


in  the  particular  act:  and  there  would  be 
equal  liability  if  a  clerk  cut  his  fingers  in 
carving  a  cheese,  for  this,  under  group  33, 
would  be  a  'canning  or  preparation  of  fruit, 
vegetables,  fish,  or  foodstuffs,'  and,  as  we 
have  already  suggested,  it  would  be  'mill- 
ing,' under  group  29,  to  grind  a  pound  of 
coffee  which  the  customer  had  purchased, 
and  would  be  the  preparation  of  foodstuffs, 
perhaps,  under  group  33.  The  statute  fairly 
construed,  means,  of  course,  the  commercial 
preparation  of  meats  and  meat  products,  the 
curing  of  meats  in  connection  with  the  pack- 
ing houses,  abattoirs,  etc.,  and  has  no  pos- 
sible relation  to  the  mere  cutting  up  of  par- 
ticular pieces  of  meat,  whether  the  cutting 
be  in  large  or  small  particles.  It  might  be, 
of  course,  that  a  man  conducting  a  meat 
market  might  be  engaged  in  the  occupation 
of  a  sausage  maker,  or  in  the  preparation 
of  meats  or  meat  products  for  the  market 
generally,  and  if  this  was  done  he  might 
come  within  the  statute  in  so  far  aa  his 
employees  were  engaged  in  this  manufactur- 
ing branch  of  the  business;  but  here  the 
record  shows  that  the  grinding  was  of  a 
small  quantity  of  meat  purchased  by  a  cus- 
tomer, a  purely  incidental  service  performed 
for  the  particular  customer  in  connection 
with  the  purchase." 

"Manufacturing  paper"  does  not  include 
the  installation  of  an  engine  in  a  paper  mill. 
McNally  v.  Diamond  Mills  Paper  Co.  164 
N.  Y.  S.  793. 

"Manufacture  of  women's  clothing"  does 
not  include  the  occupation  of  exhibiting  and 
selling  feminine  apparel.  Matter  of  Lyon, 
173  App.  Div.  377,  159  N.  Y.  S.  162,  wherein 
it  was  said:  "The  claimant's  contention 
here  is  that  a  'salesman'  becomes  engaged 
in  the  'hazardous  employment'  of  manufac- 
turing dresses  if,  in  the  course  of  his  work 
of  selling  dresses,  he  went  into  the  place 
where  dresses  were  being  manufactured,  even 
though  the  purpose  of  going  there  was  not 
to  participate  in  manufacture,  or  perform 
any  act  incidental  to  any  process  of  manu- 
facture, but  only  to  obtain  a  completed  gar- 
ment for  exhibition  to  a  customer  in  the 
adjoining  showroom.  To  state  the  conten- 
tion is  to  expose  its  unsoundness,  in  law 
and  in  common  sense.  The  ordinary  activi- 
ties of  salesmanship  are  not  embraced  with 
the  'manufacture'  of  the  article  being  sold. 
The  claimant  had  nothing  to  do  with  manu- 
facture, in  the  general  round  of  his  daily 
tasks.  He  was  injured  while  doing  what  he 
ordinarily  and  often  did.  By  no  stretch  of 
fact  or  fancy  can  he  be  said  to  have  been, 
at  the  moment  of  injury  or  at  any  other 
moment,  engaged  in  the  'manufacture'  of  the 
article  he  sought  for  purposes  of  display 
and  sale.  A  salesman  does  not  become  an 
artisan,  or  a  participant  in  any  process  of 


manufacture,  merely  by  crossing  the  thresh- 
old of  a  factory." 

In  Matter  of  Saenger,  220  N.  Y.  556,  116 
N.  E.  367,  it  was  held  that  the  millinery 
business  and  the  making  of  hats  and  feath- 
ers are  within  the  enumeration  of  hazardous 
employments  in  the  New  York  statute. 

A  company  engaged  in  cutting  timber  and 
driving  it  to  sawmills,  where  it  is  manufac- 
tured into  commercial  lumber,  is  performing 
a  commercial  and  manufacturing  operation, 
and  the  "drivers"  of  its  timber  come  within 
the  provisions  of  the  statute  respecting  acci- 
dents to  workmen.  Bale  St.  Paul  Lumber 
Co.  V.  Tremblay,  25  Quebec  K.  B.  1. 

16.   MiNINO. 

Employment  at  the  pit-head  of  a  colliery 
as  a  surface  laborer  is  not  employment  in 
''mining,"  in  the  sense  in  which  that  expres- 
sion is  used  in  relation  to  industrial  diseases 
in  the  English  Act  of  1906.  Scullion  ▼. 
Cadzow  Coal  Co.  7  B.  W.  C.  C.  833. 

The  English  Act  of  1897  applied  to  em- 
ployment on  or  in  or  about  a  mine.  This 
was  held  to  include  blasting  boulders  of 
stone  close  to  the  shaft  for  the  purpose  of 
making  a  road  which  was  a  necessary  part 
of  preparing  and  working  the  mine.  Ellison 
V.  Longden,  18  Times  L.  Rep.  48.  The  opera- 
tion of  a  mine  engine  carrying  sand  to  the 
mine  siding  from  a  sandpit  three  hundred 
yards  away,  was  held  to  be  employment 
"about"  a  mine.  Anderson  v.  Lochgelly 
Iron,  etc.  Co.  Sc.  Ct.  Sess.  7  F.  187.  In 
TurnbuU  v.  Lambton  Collieries  Co.  82  L.  T. 
N.  S.  589,  64  J.  P.  404,  16  Times  L.  Rep. 
369,  the  court  said:  "Sec.  7  (1)  of  the  act 
provides  that  *this  act  shall  apply  only  to 
employment  by  the  undertakers,  as  herein- 
after defined,  on  or  in  or  about  a  railway, 
factory,  mine,  quarry,'  etc.  ...  By 
sec.  7  (2),  'in  this  act  "mine"  means  a  mine 
to  which  the  Coal  Mines  Regulation  Act 
1887,  or  the  Metalliferous  Mines  Regula- 
tion Act  1872,  applies.'  .  .  .  The  Coal 
Mines  Regulation  Act  1887  (60  &  51  Vict, 
c.  58)  provides  in  sec.  75  that:  'In  this 
act,  unless  the  context  otherwise  requires, 
*mine'  includes  every  shaft  in  the  course  of 
being  sunk,  and  every  level  and  inclined 
plane  in  the  course  of  being  driven,  and  all 
the  shafts,  levels,  planes,  works,  tramways, 
and  sidings,  both  below  ground  and  above 
ground,  in  and  adjacent  to  and  belonging  to 
the  mine.  .  .  .  The  words  'and  belonging 
to  the  mine'  mean  belonging  to  and  being 
part  and  parcel  of  the  mine  itself,  and  do 
not  mean  belonging  to  the  owner  of  the 
mine."  Accordingly,  in  that  case  it  was 
held  that  employment  on  a  railroad  owned 
by  a  colliery  company  and  used  to  carry 
their  coal  was  not  included. 
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17.  Municipal  Employment. 

In  Griswold  ▼.  Wichita,  reported  in  full, 
post,  this  volume  at  p.  31,  the  question  of 
the  application  of  a  workmen's  compensation 
act  to  employment  as  a  policeman  was  dis- 
cussed, and  it  was  held  in  that  case  that 
such  employment  was  not  included,  although 
the  act  embraced  "county  and  municipal 
work." 

Under  a  statute  not  specifically  mention- 
ing municipal  work,  it  has  been  held  that 
occupations  carried  on  by  municipal  author- 
ities without  any  view  to  profit  are  not 
within  the  act.  Trudeau  v.  Montreal,  17 
Que.  Pr.  216,  49  Quebec.  Super.  Ct.  62. 

Employment  in  a  municipal  plant  oper- 
ated for  profit  has  been  held  to  be  within 
the  scope  of  the  act.  Bernier  v.  Montreal, 
13  Quebec  Pr.  94.  See  also  Page  v.  Joliette, 
49  Quebec  Super.  Ct.  437,  29  Dominion  L. 
Rep.  240. 

Maintenance  of  water  mains  by  a  munici- 
pality in  connection  with  its  waterworks 
plant  has  been  held  to  be  included  in  an 
act  applying  to  the  "building,  maintaining, 
or  demolishing  of  any  structure."  Brown  v. 
Decatur,  188  111.  App.  147. 

18.  Navy  Yabd — ^Emplotment  in. 

The  Federal  Act  of  1908  applied  to  persons 
employed  by  the  United  States  in  any  of  its 
"navy  yards."  It  was  held  that  the  Naval 
Academy  at  Annapolis  was  a  navy  yard.  In 
re  Brown,  Op.  Sol.  Dept.  of  Labor  137.  And 
that  holding  was  extended  to  Include  the 
Naval  Experiment  Station,  located  near  An- 
napolis. In  re  Bullard,  Op.  Sol.  Dept.  of 
Labor  140.  A  naval  station,  also  designated 
a  coaling  depot,  was  held  to  be  a  navy  yard. 
In  re  Burke,  Op.  Sol.  Dept.  of  Labor  139. 
A  gardener  at  a  naval  training  station  was 
held  to  be  within  the  act.  In  re  Pangburn, 
Op.  Sol.  Dept.  of  Labor  138.  And  a  navy 
yard  employee,  though  injured  while  at  work 
on  a  naval  hospital  outside  the  yard,  was 
held  to  be  within  the  act.  In  re  Blount,  Op. 
Sol.  Dept.  of  Labor  137. 

But  it  was  held  that  a  laundress  at  a 
naval  home,  which  was  an  asylum  for  dis- 
abled seamen,  was  not  employed  in  a  navy 
yard.  In  re  Carey,  Op.  Sol.  Dept.  of  Labor 
139. 

19.  Painting. 

The  New  York  act  specifies  painting  as  a 
hazardous  employment.  And  this  provision 
has  been  considered  as  including  the  paint- 
ing or  repainting  of  an  advertising  sign. 
Rbeinwald  v.  Builders'  Brick,  etc.  Co.  168 
App.  Div.  425,  153  N.  Y.  S.  598. 

20.  Pile  Driving. 

Under  the  New  York  act,  it  has  been  held 
that  "pile  driving"  embraced  the  driving  of 


UPHOFF  Y.  INDUSTRIAL  BOA&0. 
fYl  III.  SXt. 


47 


sheeting.  Mazzarisi  y.  Ward,  170  App.  Div. 
868,  156  N.  Y.  S.  964.  In  that  case  it  was 
said:  "In  work  of  this  character,  sheeting 
is  a  form  of  piling.  Voipe  y.  Cederstrand, 
126  Minn.  355,  148  N.  W.  119.  The  Century 
Dictionary  defines  'sheeting'  as  follows:  'In 
hydraulic  engineering,  a  lining  of  timber  to 
a  caisson  or  cofferdam  formed  of  sheet  piles 
or  piles  with  flanking  between.  Also  any 
form  of  piling  used  to  protect  river  banks.' 
The  *driving*  of  "sheeting*  was,  indubitably, 
under  the  evidence  and  the  authorities,  tlie 
driving  of  'sheet  piling,'  and  brought  Maz- 
zarisi's  employment  within  group  11  of  the 
enumerated  employments,  to  wit,  'pile  driv- 
ing.' The  fact  that  the  deceased  may,  at  the 
moment  he  met  with  injury,  have  been  en- 
gaged in  performing  a  physical  act  more 
approximately  incident  to  the  making  of  this 
sheeting  than  to  the  driving  of  it  down  into 
the  sand  could  not,  had  the  same  been  found 
by  the  commission,  or  were  the  same  re- 
quired  by  the  evidence,  require  reversal  of 
the  award." 

21.  Railboao  Employment. 

For  cases  concerning  railroad  employees  as 
within  the  purview  of  a  workmen's  compen- 
sation act,  see  the  notes  to  Matter  of  Win- 
field,  Ann.  Cas.  1916A  817,  and  Minneapolis, 
etc  R.  Co.  V.  Industrial  Commission,  Ann. 
Cas.  1914D  655. 

In  England  it  has  been  held  that  employ- 
ment on  a  railroad  included  only  employ- 
ment for  purposes  of  public  traffic  and  hence 
did  not  include  work  in  a  railroad  refresh- 
ment room.  Milner  y.  Great  Northern  R. 
Co.  [1900]  1  Q.  B.  795.  It  has  been  held 
that  the  term  did  not  include  repairing  rail- 
road stations,  such  work  being  "merely  an- 
cillary or  incidental  to"  the  business  carried 
on  and  therefore  excluded  by  the  terms  of 
the  act  affecting  the  liability  of  the  under- 
taker to  workmen  e-mployed  for  it  by  a  con- 
tractor.   Pearce  v.  London,  etc.  R.  Co.  [1900] 

2  Q.  B.  100,  69  L.  J.  Q.  B.  683,  82  L.  T. 
N.  8.  487,  48  W.  R.  599,  16  Times  L.  Rep. 
336.  And  it  has  been  held  not  to  include 
the  erection  of  a  stone  wall  in  a  railroad 
cut  for  the  purpose  of  preventing  dirt  from 
obstructing  access  to  a  signal  station.  Dun- 
dee, etc.  Joint  Ry.  y.  Carlin,  Sc.  Ct.   Sess. 

3  P.  843,  not  following  Burits  v.  North 
British  Ry.  Sc.  Ct.  Sess.  2  F.  629  (wherein 
it  was  held  that  fitting  signal  wires  for  a 
new  siding  was  part  of  the  business  of  the 
railroad  company,  and  not  merely  ancillary). 
But  in  Caledonian  Ry.  v.  Breslin,  Sc.  Ct. 
Sess.  2  F.  1158,  it  appeared  that  a  smith  in 
the  employment  of  a  railroad  company  was 
injured  while  shoeing  horses  belonging  to 
the  company.  The  smithy  where  the  acci- 
dent occurred,  and  the  stables  in  which  the 


horses  were  kept,  were  both  situated  in  a 
yard  within  the  area  occupied  by  the  rail- 
road company  as  a  general  station.  The 
yard  was  separated  from  the  station  proper 
by  a  fence  of  sleepers  and  partly  by  the 
stable  wall.  The  horses  were  used  for  col- 
lecting and  delivering  goods  and  for  hauling 
trucks.  It  was  held  that  the  smithy  was 
"used  for  the  purposes  of  public  traffic" 
within  the  definition  of  "railway"  given  in 
section  3  of  the  Regulation  of  Railways  Act, 
1873,  and  adopted  in  the-  Workmen's  Com- 
pensation Act,  1897,  and  that  the  company 
was  liable  to  the  injured  workmen.  . 

Transferring  goods  from  a  wagon  to  a 
train  for  transmission  by  rail  is  part  of  the 
work  of  a  railroad  company.  Greenhill  v. 
Caledonian  Ry.  Sc  Ct.  Sess.  2  F.  736. 

In  Western  Trust  Co.  v.  Reg.  34  West.  L. 
Rep.  (Saskatchewan)  1125,  the  court  was 
evenly  divided  on  the  question  whether  em- 
ployment about  a  railroad  included  employ- 
ment about  a  municipal  street  railway. 

22.   RiVEB  AND   AaBBOR   OR  FORTIFICATION 

Work. 

The  Federal  Act  of  1908  applied  to  persons 
employed  by  the  United  States  "in  the  con- 
struction of  river  and  harbor  or  fortification 
work."  Referring  to  that  provision,  it  has 
been  said:  "It  is  apparent  that  the  purpose 
was  to  make  the  bill  apply  to  those  works 
provided  for  in  the  fortifications  appropria- 
tion acts  as  well  as  those  provided  for  in 
the  river  and  harbor  appropriation  acts. 
The  word  'construction'  is  broad  enough  to 
cover  repairs."  In  re  Buzby,  Op.  Sol.  Dept. 
of  Labor  141. 

Under  that  statute  the  following  employ- 
ments were  included:  Repairing  cables  in 
the  underground  electric  system  of  a  fort, 
In  re  Buzby,  Op.  Sol.  Dept.  of  Labor  141 ; 
working  on  gun  carriages  at  a  sea  coast  for- 
tification, In  re  Moore,  Op.  Sol.  Dept.  of 
Labor  143;  carpentry  in  the  quartermaster 
department  at  a  fort,  In  re  Kearney,  Op. 
Sol.  Dept.  of  Labor  147,  overruling  In  re 
Ryan  Op.  Sol.  Dept.  of  Labor  145 -,  In 
re  Burgess,  Op.  Sol.  Dept.  of  Labor  146; 
In  re  Schenk,  Op.  Sol.  Dept.  of  Labor  147; 
(employment  on  a  dredge  engaged  in  reclama- 
tion work ;  In  re  Bristow,  Op.  Sol.  Dept.  of 
Labor  150;  rock-crushing  for  the  prepara- 
tion of  concrete  required  in  new  construction 
work  at  a  fort.  In  re  Montes,  Op.  Sol.  Dept. 
of  Labor  153. 

The  following  employments  were  not  in- 
cluded under  that  provision:  The  erection 
of  an  ice  house  for  a  fort,  In  re  Olson,  Op. 
Sol.  Dept.  of  Labor  141;  In  re  Cale,  Op. 
Sol.  Dept.  of  Labor  142;  work  on  a  river 
bank  in  improving  a  water  supply  system, 
In  re  Mackay,  Op.  Sol.  Dept.  of  I^abor  136; 
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employment  as  an  engineer  on  a  steamer  at- 
tached to  barracks,  In  re  Jerman,  Op.  Sol. 
Dept.  of  Labor  152;  employment  at  an  aque- 
duct, In  re  Rollins,  Op.  Sol.  Dept.  of  Labor 
153;  the  transport  service,  In  re  Hogan,  Op. 
Sol.  Dppt.  of  Labor  180;  employment  as  a 
pilot  in  the  service  of  the  quartermaster's 
department,  In  re  Pent,  Op.  Sol.  Dept.  of 
Labor  181;  construction  or  repair  of  light- 
house or  beacon  stations  under  the  light- 
house establishment.  In  re  Michel,  Op.  Sol. 
Dept.  of  Labor  178.  For  other  cases  holding 
employment  in  the  lighthouse  service  not  to 
be  included,  see  In  re  Britt,  Op.  Sol.  Dept. 
of  Labor  179,  and  In  re  Hansen,  Op.  Sol. 
Dept.  of  Labor  179. 

23.  Storage. 

The  New  York  statute  specifies  ^'storage" 
as  a  hazardous  employment.  In  Sickles  v. 
Raliston  Refrigerating  Storage  Co.  171  App. 
Div.  108,  156  N.  Y.  S.  864,  it  was  held  that 
the  term  does  not  include  the  duties  of  a 
purchasing  agent,  although  the  articles  pur- 
chased may  6nd  their  way  into  a  storage 
house  of  the  employer. 

24.  Stbuctural  Carpextby. 

**The  words  *structural  carpentry'  must  be 
construed  together  and  cannot  be  separated. 
They  do  not  include  an  isolated  act  in  plan- 
ing wood."  Schmidt  v.  Berger,  221  N.  Y.  26, 
116  N.  E.  382. 

"Structural  carpentry"  does  not  include 
the  employment  of  a  carpenter  by  the  hour 
to  make  improvements  on  the  premises. 
Bargey  v.  Massaro  Macaroni  Co.  170  App. 
Div.  103,  156  N.  Y.  S.  1076,  affirmed  218  N. 
Y.  410;  113  N.  E.  407. 

25.  Transportation. 

The  words  "undertaking  for  transpor- 
tation" mentioned  in  the  Quebec  statute 
respecting  accidents  to  workmen  (R.  S.  Q. 
1909,  art.  7321 )  do  not  include  such  services 
performed  by  a  merchant  for  his  own  pur- 
poses in  carrying  on  his  business.  They  in- 
clude only  the  transportation  of  goods  for 
third  persons.  The  same  is  true  with  respect 
to  the  words  "undertakings  for  loading  and 
unloading."  It  would  be  otherwise  if  the 
employer  was  a  manufacturer  or  other  per- 
son subject  to  the  operation  of  the  statute. 
A  driver  of  a  delivery  wagon,  who  is  em- 
ployed by  an  importer  for  the  delivery  of 
merchandise,  cannot  invoke  the  provisions  of 
that  statute  in  an  action  to  recover  damages 
sustained  from  an  automobile  while  he  is 
engaged  in  unloading  goods  from  his  wagon. 
Rosen  bloom  v.  Lavut,  60  Quebec  Super.  Ct. 
48.  Likewise  in  Labb4  v.  La  Compagnie 
Julien,  48  Quebec  Super.  Ct.  322,  it  was  held 


that  the  operations  of  loading  and  unloading 
fall  within  the  act  only  in  so  far  as  they  are 
performed  as  an  enterprise  by  persons  who 
make  it  their  business.  But  the  loading  by 
a  merchant  of  goods  which  form  the  object 
of  his  business  for  delivery  to  his  customers 
does  not  constitute  an  enterprisi*  of  loading. 
In  Kennedy  v.  Thom,  49  Quebec  Super  Ct. 
211,  it  was  held  that  the  chartering  of  a 
steamship  to  the  government,  by  an  ordinary 
charter-party  to  serve  for  the  transport  of 
troops  and  the  patrol  of  a  port,  does  not 
affect  the  nature  of  the  owner's  enterprise 
who,  engaged  in  the  work  of  transport  by 
water,  remains  subject  to  the  provisions  of 
the  workmen's  compensation  act. 

26.  Vehicles — Operation  op. 

Tlie  "New  York  statute  applies  to  "the 
operation  otherwise  than  on  tracks,  on 
streets,  highways,  or  elsewhere  of  cars, 
trucks,  wagons  or  other  vehicles,  and  rollers 
and  engines,  propelled  by  steam,  gas,  gaso- 
line, electric,  mechanical  or  other  power  or 
drawn  by  horses  or  mules."  Matter  of  Holtz 
175  App.  Div.  878,  162  N.  Y.  S.  359. 

The  Afaryland  act  has  a  similar  provision, 
except  that  the  words  "horses  or  mules"  are 
omitted.  Nevertheless,  the  Maryland  act  has 
been  held  to  include  the  driving  of  horse- 
drawn  vehicles.  American  Ice  Co.  v.  Fitz- 
hugh,  reported  in  full  post,  this  volume,  at 
page  33. 

Such  provision  includes  employment  as 
for  an  express  company,  Costello  v.  Tavlor, 
217  N.  Y.  179,  111  N.  E.  755,  affirming  1^9 
App.  Div.  905,  153  N.  Y.  S.  1111;  caring 
for  the  horse  at  the  close  of  the  day.  Smith 
V.  Price,  168  App.  Div.  421,  153  N.  Y.  S.  221 ; 
the  work  of  a  teamster  in  loading  his  wagon 
at  a  sand  pit.  Dale  v.  Saunders,  218  N.  Y. 
69,  112  N.  E.  571,  affirming  171  App.  Div. 
528,  167  N.  Y.  S.  1062;  the  employment  of  a 
"helper"  on  a  truck,  Hendricks  v.  Seeman,  170 
App.  Div.  133,  155  N.  Y.  S.  638;  employment 
of  a  day  laborer  in  working  and  moving  a 
threshing  machine.  White  v.  Ix)ades,  164  N. 
Y.  S.  1023;  and  the  operation  of  a  motor- 
cycle, Mulford  V.  Pettit,  200  N.  Y.  540,  116 
X.  E.  344. 

In  Costello  v.  Taylor,  217  N.  Y.  179,  111 
N.  E.  755j  the  court  said:  "It  is  the  business 
of  operating  wagons  drawn  by  horses  that 
is  intcmded  to  be  covered  by  the  act  and  not 
the  mere  steering  of  a  wagon  or  handling  the 
reins  while  driving  a  horse  attached  to  a 
wagon.  If  the  appellant's  claim  be  sustained 
in  its  entirety,  its  employees  will  not  be 
entitled  to  rocorer  for  injuries  sustained 
when  a  wagon  is  not  moving,  or  at  any  time 
in  connection  with  the  employment  other 
than  when  an  employee  is  actually  engaged 
in  steering  or  operating  the  wagon  or  per- 
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haps  driving  a  horse  attached  to  a  wagon  or 
vehicle.  Such  a  conBtr action  would  be  nar- 
row and  restricted  and  not  in  accordance 
with  the  spirit  of  the  act.  The  extent  to 
which  a  person  can  be  said  U>  be  employed  in 
the  business  of  operating  an  express  wagon 
within  the  meaning  of  the  act  can  be  better 
^appreciated  by  assuming  that  one  person  is 
employed  to  care  for  a  particular  horse  at 
the  stable  and  in  fastening  him  to  the  wagon, 
driving  him  when  actually  engaged  in  the 
delivery  of  express  packages  and  in  the  return 
of  the  horse  and  wagon  to  the  stable,  placing 
them  therein  and  providing  the  feed  and  care 
for  such  horse  until  he  is  used  again  to  draw 
the  wagon  for  the  delivery  of  express  pack- 
ages. Such  employment  of  a  man  would  in 
all  its  parts  be  fairly  included  in  the  ope- 
ration on  streets,  highways  or  elsewhere  of 
wagons  or  other  vehicles  drawn  by  horses  or 
mules.  It  seems  quite  clear  to  us  that  the 
statute  was  intended  to  cover  an  employee 
so  engaged  and  that  the  operation  of  the 
wagon  includes  such  attendance  upon  and 
care  of  a  horse  as  is  necessary  to  constitute 
«  practical  business.  An  express  wagon 
driver  in  all  of  the  work  of  such  driver,  as 
such  work  is  commonly  understood,  should  be 
deemed  included  in  and  protected  by  the 
terms  of  the  statute.  We  do  not  see  that  a 
distinction  should  be  made  among  the  men 
employed  in  the  .practical  business  of  operat- 
ing express  wagons  even  if  part  of  the  duties 
in  such  operation  is  required  of  one  man  and 
part  of  another.  The  stableman  should  be 
deemed  within  the  act  of  the  driver  of  an 
express  wagon,  acting  as  his  own  stable- 
man, would  in  all  his  work  be  included 
therein." 

So  in  Hendricks  v.  Seeman,  170  App.  Div. 
133,  155  N.  Y.  S.  638,  the  court  said:  "It  is 
conceded  by  the  appellant  that  the  operation 
of  the  vehicle  in  question  comes  within  the 
language  of  group  41,  but  it  is  contended  that 
the  helper  on  such  a  truck  is  not  one  who 
operates  the  truck.  If  the  word  'operation' 
is  to  be  restricted  to  the  actual  process  of 
driving  the  truck — that  is,  steering  it  and 
manipulating  the  brakes  and  levers — ^then,  of 
course,  the  deceased  was  not  engaged  in  the 
operation  of  this  truck.  But  no  such  narrow 
construction  should  be  placed  upon  the  ex- 
pression ^operation  of  trucks.'  In  order  to 
operate  this  truck,  used  in  the  wholesale 
grocery  business,  the  proprietors  of  the  con- 
cern found  it  necessary  to  employ  two  men. 
There  were  other  duties  required  of  these 
men  beyond  the  mere  matter  of  driving  the 
truck.  Presumably  goods  were  to  be  loaded 
and  unloaded  and  delivered;  and  in  driving 
through  the  streets  of  the  city  it  was  thought 
necessary  by  the  employers,  very  likely,  to 
have  one  person  guard  and  look  after  the 
load,  to  prevent  articles  being  lost  or  stolen, 
while  the  other  person  was  driving  the  truck. 


All  these  various  labors  made  up  the  duties 
of  the  men  and  constituted  the  operation  of 
the  truck.  Therefore  it  must  be  held  that 
the  deceased  was  engaged  in  the  operation  of 
the  vehicle." 

But  such  a  provision  does  not  include 
operating  an  elevator.  Wilson  v.  C.  Dor- 
flinger  &  Sons,  reported  in  full,  post,  this 
volume,  at  page  38;  Sheridan  v.  P.  J.  Groll 
Constr.  Co.  218  K  Y.  633,  112  N.  E.  668, 
reversing  171  App.  Div.  958,  155  N.  Y.  S. 
859;  Chappelle  v.  Four  Hundred,  etc.  Broad- 
way Co.  218  X.  Y.  632,  112  N.  E.  569, 
reversing  171  App.  Div.  958,  155  N.  Y.  S. 
858.  And  it  does  not  include  the  operation  of 
a  hand  truck  in  a  department  store.  Matter 
of  Holtz,  175  App.  Div.  878,  162  N.  Y.  S. 
359,  wherein  it  was  said:  "The  association 
of  the  word  'trucks'  with  the  words  'cars' 
and  'wagon'  indicates  that  it  was  intended  to 
cover  vehicles  of  similar  use.  The  sentence 
as  a  whole  indicates  that  the  trucks,  wagons, 
and  other  vehicles  intended  to  be  included 
were  those  only  which  were  power  propelled, 
and  not  operated  on  tracks,  and  also  those 
draw^n  by  horses  or  mules.  In  order  that 
the  truck  in  question  may  be  considered  as 
being  embraced  in  group  41,  it  must  be  held 
that  the  words  'propelled  by  .  .  .  other 
power'  include  a  truck  drawn  by  hand  and 
operated  inside  a  building.  The  application 
of  the  rule  of  ejuadem  generis  to  the  group 
precludes  such  a  construction,  and  requires 
the  holding  that  the  expression  'other  power* 
applies  to  truckR  propelled  by  steam,  gas, 
gasoline,  electric,  mechanical,  or  other 
power  of  like  character.  Under  the  con- 
struction contended  for  by  claimant,  an  ac- 
cidental injury  sustained  in  a  nonhazardous 
employment  while  pushing  a  wheelbarrow 
could  be  held  to  be  included  in  the  group. 
The  addition,  by  amendment  of  1916  (chap- 
ter 622),  to  the  hazardous  employments 
theretofore  specified  in  group  41,  of  'public 
garages,  livery,  boarding  or  sales  stables; 
movers  of  all  kinds,'  tends  to  indicate  that 
the  proper  construction  of  the  language  of 
the  group  is  as  before  stated." 

Employment  as  helper  in  the  operation  of 
a  motor  truck  is  not  classified  in  the  Wash- 
ington Act  as  extrahazardous,  nor  has  it 
been  so  classified  by  the  Industrial  Insurance 
Commission.  Collins  v.  Terminal  Transfer 
Co.  91  Wash.  463,  157  Pac.  1092. 

27.  Vessel — Operation  of. 

Cases  concerning  maritime  employees  as 
witliin  the  purview  of  a  workmen's  compen- 
sation act  are  collated  in  the  note  to  Walker 
V.  Clyde  Steamship  Co.  Ann.  Cas.  1916B  87. 

For  the  English  cases  dealing  with  work 
on  a  ship  as  within  the  statutory  definition 
of  "factory,"  see  supra  this  note,  subsection 
V.  9,  C.   (3). 
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In  New  York  the  statutory  provision  cover- 
ing the  "operation"  of  vessels  has  been  held 
to  include  the  work  of  the  captain  of  a 
lighter  in  helping  to  unload  the  vessel. 
Edwardsen  v.  Jar  vis  Lighterage  Co.  168 
App.  Div.  368,  153  N.  Y.  S.  391. 

28.  Warehouse — Employment  in. 

A  building  used  for  smoking,  storing,  and 
shipping  meat  has  been  held  to  be  a  "ware- 
house." Armour  v.  Illinois  Industrial  Board, 
275  III.  328,  n4  N.  E.  173.  In  that  case 
the  court,  including  a  private  warehouse 
within  the  statute  relating  to  "any  ware- 
house or  general  or  terminal  storehouses," 
said:  "The  work  connected  with  the  storage 
of  provisions  by  plaintiff  in  error  in  this 
building,  awaiting  distribution  in  a  whole- 
sale  trade,  is  no  less  hazardous  in  that  the 
property  stored  is  its  own  than  if  said 
company  were  storing  such  goods  for  third 
persons  for  hire.  The  risk  and  danger  to  the 
employee  would  be  equal  in  both  cases.  It  is 
manifest,  however,  that  the  legislature  did 
not  intend  to  include  within  the  meaning  of 
the  word  ^warehouse'  every  place  where  goods 
are  stored  by  the  owner,  for  that  might 
make  it  apply  to  the  storing  by  any  citizen  of 
a  barrel  of  apples  or  potatoes  in  his  cellar  or 
basement;  but  if  any  person  should  store 
thousands  of  barrels  of  produce  in  a  three- 
story  building  the  work  might  readily  be 
attended  with  considerable  danger.  The 
rule  of  the  English  courts  seems  to  be  that 
a  warehouse  or  storeroom  for  the  storage  of 
goods  in  a  wholesale  business  is  necessarily 
a  warehouse  within  the  meaning  of  the  work- 
men's compensation  act,  and  that  the  cir- 
cumstances may  make  a  storeroom  used  in 
connection  with  a  retail  business  a  ware- 
house, as  that  term  was  used  in  the  act.  In 
Green  v.  Britten,  supra,  the  court  said  (page 
86)  that  the  word  'warehouse'  'involves  the 
idea  of  a  place  normally  of  considerable 
size,  ...  in  which,  consequently,  the 
dangers  incident  to  the  handling  of  goods  in 
bulk  might  .  .  .  naturally  arise.'  Why 
would  the  legislature  use  in  this  act,  in  con- 
nection with  the  word  'warehouse,'  the  words 
'general  or  terminal  storehouse,'  if  it  intend- 
ed to  mean  only  public  warehouses  used  for 
hire?  It  is  well  known  that  many  large  con- 
cerns in  this  country  have  general  or  ter- 
minal storehouses  at  certain  points,  where 
they  hold  their  goods  and  distribute  them 
to  wholesale  customers  or  to  their  retail 
business.  Such  storehouses  are  not  public 
warehouses.  We  think  it  is  clear,  however, 
that  the  legislature  intended  to  include  the 


operation  of  such  general  storehouses  in  said 
clause  4  as  a  hazardous  occupation." 

The  'New  York  statute  was  applied  in 
Mihm  V.  Hussey,  169  App.  Div.  742,  155  N. 
Y.  S.  860,  as  follows:  "The  State  Industrial 
Commission  has  certified  to  this  court  the 
question:  'Was  the  claimant  at  the  time  of 
the  injury  engaged  in  a  hazardous  employ- 
ment, within  the  meaning  of  the  workmen's 
compensation  law,  and  entitled  to  compen- 
sation as  a  result  of  injuries  arising  out  ol 
and  in  the  course  of  such  employment?'  The 
employer  was  engaged  in  the  wholesale  prod- 
uce business,  with  an  office  at  346  Broad- 
way, Albany,  N.  Y.  In  connection  with  said 
business,  and  upon  said  premises,  he  main- 
tained a  warehouse  or  place  of  storage,  in 
which  the  produce  owned  by  him  was  kept 
in  storage  until  sold  at  wholesale.  The 
claimant  was  in  his  employ  as  shipper,  and 
on  the  28th  of  September,  1914,  while  tier- 
ing barrels  of  vinegar,  weighing  about  &00 
pounds  each,  in  the  storehouse,  his  right 
hand  was  pressed  against  a  brick  wall,  in- 
juring the  second  and  third  fingers.  The 
commission  has  found  that  the  injuries  were 
accidental,  arose  in  the  course  of  employ- 
ment, and  were  without  fault  of  the  em- 
ployee. The  alleged  hazardous  employment, 
in  which  claimant  was  engaged,  is  embraced 
in  group  29,  which  is  as  follows:  'Milling; 
manufacture  of  cereals  or  cattle  food;  ware- 
housing; storage;  operation  of  grain  eleva- 
tors.' The  single  question,  therefore,  for 
decision,  is  whether  the  claimant  was  engaged 
in  the  'employment'  of  'warehousing'  at  the 
time  he  sustained  his  injuries.  Warehousing 
is  defined  in  the  Century  Dictionary  as:  '1. 
The  act  of  placing  goods  in  a  warehouse.  2. 
The  business  of  receiving  goods  for  storage.' 
'Employment  includes  employment  only  in  a 
trade,  business  or  occupation  carried  on  by 
the  employer  for  pecuniary  gain.'  Work- 
men's compensation  law,  §  3,  subd.  5. 
Claimant's  employer  was  not  carrying  on  the 
business  of  warehousing  for  pecuniary  gain; 
hence  the  submitted  question  should  be 
answered  in  the  negative."  But  see  the  dis- 
senting opinion  of  Kellogg,  J. 

For  the  English  decisions,  treating  "ware- 
houses" as  within  the  statutory  definition  of 
"factory"  see  supra,  this  note  subsection  V. 
9,   C.    (2). 

29.  Wkll-diooing. 

In  Quehec  it  has  been  held  that  digging  a 
well  comes  within  the  act.  Larouche  v. 
Jobidon,  49  Quebec  Super.  Ct.  10. 
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Kansas  Supreme  Court — January  6,  1917. 
99  Kan.  502;  102  Poo.  276. 


Workmen's  Compensation  Acts  — 
ployments  Included  ^~  Polleeman. 

The  Workmen's  Compensation  Act  (Laws 
1911,  c.  218,  as  amended  by  Laws  1913, 
c.  216)  does  not  apply  to  the  case  of  a  police 
officer  of  a  city  who  is  killed  in  the  dis- 
charge of  his  duties. 

[^e  note  at  end  of  this  case.] 

Polioeman  as  "Workman." 

A  police  officer  of  a  city  of  the  first  class 
is  not  a  'Workman"  as  defined  by  the  com- 
pensation act. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Sedgwick 
county:     Sargent,  Judge. 

Action  by  Kinda  E.  Griswold  et  al.,  plain- 
tiffs, against  City  of  Wichita,  defendant. 
Judgment  for  defendant.  Plaintiffs  appeal. 
The   facts   are   stated   in   the   opinion.     Af- 

FIBMED. 

Earle  Blahe,  W.  A.  Ayres  and  O.  A.  Mc- 
Corkle  for  appellants. 

James  A.  Conly  and  J.  A.  Bruhacher  for 
appellee. 

[502]  PoBTHB,  J. — This  action  was  brought 
under  the  workmen's  compensation  law  to 
recover  for  the  benefit  of  the  family  of  a 
policeman,  who  was  killed  while  in  the  dis- 
charge of  his  duty.  The  court  sustained  a 
demurrer  to  the  petition  and  the  plaintiffs 
appeal. 

Frank  Griswold,  the  deceased,  was  a  cap- 
tain of  the  police  force  of  the  city  of  Wichita; 
he  was  killed  by  a  pistol  shot  fired  by  some 
person  who  had  broken  into  a  store  building 
in  the  nighttime,  and  whom  he  was  attempt- 
ing to  arrest.  The  amount  sued  for  is 
$3600,  the  maximum  amount  of  recovery 
under  the  [503]  workmen's  compensation 
act,  in  view  of  the  salary  or  earnings  of  the 
deceased  during  the  year  preceding  his  death. 

The  sole  question  to  be  determined  is 
whether  this  action  can  be  maintained  under 
the  compensation  act.  The  exact  question 
has  never  been  decided  by  this  court.  In 
Udey  v.  Winfield,  97  Kan.  2t9,  155  Pac.  43, 
the  action  was  by  the  widow  for  the  benefit 
of  herself  and  cliildren  to  recover  damages 
for  the  death  of  her  husband,  who  was  killed 
while  working  in  an  electric  light  and  water 
plant  controlled  and  operated  by  the  city  for 


profit.  The  city  had  not  elected  to  come 
within  the  provisions  of  the  compensation 
act,  but  it  was  contended  that  it  was  within 
the  terms  of  the  act  by  reason  of  having 
fifteen  persons  in  the  employ  of  its  light  and 
waterworks  department.  In  order  to  show 
that  fifteen  persons  were  thus  employed,  it 
was  necessary  to  include  mere  clerical  em- 
ployees in  the  office  of  the  city  clerk.  It  was 
held  that  to  include  such  employees  was  not 
within  the  letter  or  spirit  of  the  statute,  be- 
cause they  were  not  engaged  in  the  hazardous 
enterprise  of  operating  the  light  and  water- 
works system.     In  the  opinion  it  was  said: 

"Assuming,  without  deciding,  that  a  mu- 
nicipal corporation  like  the  defendant,  if  em- 
ploying the  requisite  number  of  persons  in 
such  plant,  should  be  deemed  to  be  an  em- 
ployer within  the  meaning  of  the  act  in  ques- 
tion, it  must  be  held  that  the  testimony  failed 
to  show  that  fifteen  persons  were  thus  em- 
ployed."   (p.  281.) 

The  city  in  that  case  made  no  claim  of 
exemption  on  the  ground  that  in  operating 
its  electric  light  and  water  system  it  was 
exercising  governmental  instead  of  proprie- 
tary functions,  and  so  the  court  found  it  un- 
necessary to  determine  tliat  question. 

The  plaintiffs'  contention  is  that  the  com- 
pensation law,  as  originally  adopted  (Laws 
1911,  ch.  218)  has  been  broadened  in  its  scope 
by  the  amendment  of  1913,  in  which  the  leg- 
islature extended  its  application  to  ^'county 
and  municipal  work."  Section  2  of  chapter 
216  of  the  Laws  of  1913,  so  far  as  it  applies 
to  the  question,  reads: 

"Application  of  the  Act.  This  act  shall 
apply  only  to  employment  in  the  course  of 
the  employer's  trade  or  business  on,  in  or 
about  a  railway,  factory,  mine  or  quarry, 
electric,  building  or  engineering  work,  laun- 
dry, natural  gas  plant,  county  and  municipal 
icork,  and  all  employments  wherein  a  proc- 
ess requiring  the  use  of  any  dangerous  ex- 
plosive [504]  or  inflammable  materials  is 
carried  on,  which  is  conducted  for  the  pur- 
pose of  business,  trade,  or  gain;  each  of 
which  employments  is  hereby  determined  to 
be  especially  dangerous,  in  which  from  the 
nature,  conditions  or  means  of  prosecution 
of  the  work  therein,  extraordinarv  risk  to  the 
life  and  limb  of  the  workman  engaged  therein 
are  inherent,  necessary,  or  substantially  un- 
avoidable, and  as  to  each  of  which  employ- 
ments it  is  deemed  necessary  to  establish  a 
new  system  of  compensation  for  injuries  to 
workmen." 

This  section  amended  section  6  of  the 
the  original  act  by  the  addition  of  the  words 
"county  and  municipal  work."  Counsel  for 
plaintiffs  insist  that  the  decision  in  the  pres- 
ent case  depends  on  whether  the  amendment 
is  to  be  given  a  narrow  or  a  broad  construc- 
tion by  the  courts.    We  have  uniformly  held 


32 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


it  to  be  our  duty  to  give  to  the  compensation 
act  a  broad  and  liberal  interpretation,  for  the 
purpose  of  carrying  out  its  wise  and  benefi- 
cent purposes;  but  the  court  has  also  rec- 
ognized its  limitations  in  this  respect.  In 
Menke  v.  Hauber,  99  Kan.  171,  160  Pac. 
1017,  it  was  said  in  the  opinion: 

"This  court  has  always  recognized  the  ob- 
ligation resting  upon  it  to  give  to  the  com- 
pensation law  a  liberal  construction  in  order 
to  carry  into  effect  the  provisions  of  the  leg- 
islature, but  we  have  no  right  to  extend  its 
construction  to  cover  enterprises  and  indus- 
tries not  within  the  scope  and  intent  of  the 
law."   (p.  175.) 

The  precise  contention  of  plaintiffs  is  that 
the  original  act  was  broad  enough  to  include 
workmen  employed  in  building  and  engineer- 
ing work,  whether  the  employer  was  a  per- 
son, county  or  corporation,  municipal  or 
private;  and  therefore  it  is  argued  that  when 
the  legislature  by  the  amendment  of  1913 
added  the  words  "county  and  municipal 
work"  the  purpose  must  have  been  to  ex- 
tend tlie  application  of  the  law,  and  that  by 
a  liberal  interpretation  we  should  hold  it  was 
the  intention  to  include  all  employees  of  the 
city  whose  work,  for  any  reason,  becomes 
especially  dangerous.  It  may  have  been  the 
intention  of  the  legislature  to  remove  any 
doubt  that  might  exist  as  to  the  application 
of  the  act  to  county  and  municipal  work 
"which  is  conducted  for  the  purpose  of  busi- 
ness, trade  or  gain,"  provided  the  nature  of 
the  work  is  such  as  to  render  it  especially 
dangerous  and  hazardous  to  life  and  limb  of 
the  workmen  engaged  therein.  Whatever  the 
purpose  of  the  legislature  in  including  the 
words  "county  and  municipal  work,"  we 
think  it  is  clear  that  the  construing  sections 
2  and  4  of  the  [505]  act  of  1913  together 
with  the  well  known  purpose  and  objects 
sought  to  be  attained  by  the  enactment  of 
the  compensation  law,  it  was  not  the  inten- 
tion to  extend  the  application  of  the  law  to 
the  case  of  a  policeman  killed  in  the  dis- 
charge of  his  duty.  Section  4  of  the  act  de- 
fines "workman"  as  follows: 

*'  'Workman'  means  any  person  who  has 
entered  into  the  employment  of  or  works  un- 
der contract  of  service  or  apprenticeship  with 
an  employer,  but  does  not  include  a  person 
who  is  employed  otherwise  than  for  the  pur- 
pose of  the  employer's  trade  or  business." 

The  defendant  is  a  city  of  the  first  class, 
governed  by  the  commission  act.  The  statute 
relating  to  appointive  officers  in  cities  of  the 
first  class  under  the  commission  form  of  gov- 
ernment provides  for  the  appointment  of  a 
captain  of  police  and  such  assistants  and 
other  officers  as  the  commissioners  may  deem 
necessary  for  the  best  interest  of  the  city. 
The  same  section  provides  that  "no  such  of- 
ficer shall  be  appointed  until  his  term  and 


salary  shall  have  been  .fixed  by  ordinance" 
(Gen.  Stat.  1909,  §  1304),  and  that  the 
terms  of  all  appointed  officers  shall  expire 
with  the  term  of  office  of  the  board  appoint- 
ing them.  It  has  been  held  that  a  policeman 
in  performing  his  duties  is  exercising  the 
rights  of  sovereignty,  and  represents  the 
state  and  not  the  city,  inasmuch  as  the  state 
requires  the  city  to  appoint  him,  and  because 
'  his  duties  arc  those  of  a  public  nature.  In 
Peters  v.  Lindsborg,  40  Kan.  (554,  20  Pac 
490,  it  was  said: 

"The  police-  officers  of  a  city  not  regard- 
ed as  the  servants  or  agents  of  the  city; 
their  duties  are  of  a  public  nature;  their  ap- 
pointment is  made  by  the  city  as  a  conven- 
ient mode  of  exercising  a  function  of  govern- 
ment; their  duties  are  to  preserve  the  good 
order  and  provided  for  the  safety  of  the  peo- 
ple of  the  city."     (p.  656.) 

In  Ilaney  v.  Cofran,  94  Kan.  332,  Ann.  Cas. 
1917B  660,  146  Pac.  1027,  it  was  said  in  the 
opinion : 

"There  is  no  end  of  authority  that  a  police- 
man is  a  public  officer  ( citing  cases ) . 
.  .  .  In  many  respects  a  policeman  is  a 
municipal  officer,  but  in  other  and  important 
respects  the  legislature  and  the  courts  have 
raised  him  out  of  the  class  of  a  mere  sub- 
ordinate or  employee  like  a  field  man  of  a 
local  department  of  health  (Jagger  v.  Green, 
90  Kan.  153,  133  Pac.  174),  or  a  cell-house 
man  at  the  penitentiary  (Jones  v.  Botkin,  92 
Kan.  242,  139  Pac.  1198)."  (p.  334.) 

The  primary  purpose  in  the  enactment  of 
the  compensation  act  has  been  considered  in 
former  decisions.  In  McRoberts  v.  National 
Zinc  Co.  93  Kan.  364,  144  Pac.  247,  it  was 
said: 

"In  the  enactment  of  the  compensation  law 
the  legislature  recognized  [506]  that  the 
common-law  remedies  for  injuries  sustained 
in  certain  hazardous  industries  were  inade- 
quate, unscientific  and  unjust,  and  therefore 
a  substitute  was  provided  by  which  a  more 
equitable  adjustment  of  such  loss  could 
be  made  under  a  svstem  which  was  intended 
largely  to  eliminate  controversies  and  liti- 
gation and  place  the  burden  of  accidental  in- 
juries incident  to  such  employments  upon  the 
industries  themselves,  or  rather  upon  the 
consumers  of  the  products  of  such  indus- 
tries." (p.  366.  See  also,  Menke  v.  Hauber, 
99  Kan.  171,  160  Pac.  1017.) 

The  theory  is  that  the  employer  who 
obtains  a  profit  from  the  labor  of  workmen 
may  very  easily  add  to  the  cost  of  the  manu- 
factured goods  a  limited  amount  to  cover  the 
cost  of  compensation  to  the  workmen  injured 
in  certain  hazardous  employments,  and  thus, 
without  loss  to  himself,  the  burden  mav  be 
distributed  upon  the  consumers  which  con- 
stitute the  public.  Many  good  reasons 
might  be  suggested  for  including  within  the 
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scope  of  the  act  workmen  employed  in 
haamrdous  enterprises  bj  cities  engaged  in 
conducting  a  business  for  profit,  as  electric* 
licrht  or  waterworks  plants,  because  a  city, 
like  any  private  individual  engaged  in  trade 
or  business,  could  pass  on  to  the  public  at 
large  the  burden  by  adding  to  the  cost  of  the 
service.  But  where  a  city  is  engaged  merely 
in  the  exercise  of  its  governmental  functions 
we  think  it  clear  that  the  workman,  no  mat- 
ter how  hazardous  his  employment,  would 
not  come  within  the  spirit  and  purpose  of  the 
compensation  act  any  more  than  the  clerks 
and  stenographers  in  the  case  of  Udey  v. 
Winfield,  supra.  So  that  even  though  a 
policeman  be  r^arded  as  a  worknuin  in  the 
employ  of  the  city,  and  notwithstanding  the 
performance  of  his  duties  places  him  at 
times  in  a  dangerous  and  hazardous  sit- 
uation, still,  the  employer,  the  city,  is  not 
engaged  in  trade  or  business,  and  therefore  a 
policeman  is  not  within  either  the  spirit  or 
letter  of  section  2  of  the  act,  which  limits 
its  application  to  persons  employed  for 
the  purpose  of  the  employer's  trade  or  busi* 
ness. 

In  operating  electric-light  and  power 
plants  and  waterworks  system,  cities  are 
engaged  in  the  exercise  of  their  proprietary 
fnnctions,  while  in  enforcing  the  laws  of  the 
state  against  crime  they  are  exercising  a 
purely  govermental  function.  This  prop- 
osition is  so  elementary  as  not  to  require 
the  citation  of  authority. 

One  or  two  cases  are  cited  from  other 
courts  construing  compensation  acts  the 
language  of  which  differs  materially  from 
[507]  our  statute.  It  is  not  contended  that 
any  of  the  cases  are  directly  in  point,  and  a 
discussion  of  them  would  be  of  no  benefit. 

There  may  be,  as  suggested  in  the  brief  of 
the  defendant,  good  reasons  why  a  policeman, 
sheriff  or  other  police  officer,  in  the  discharge 
of  his  duties  should  be  protected;  but  this 
presents  a  question  for  tlie  legislature  and 
not  for  the  courts.  The  legislature  might 
see  fit  to  provide  a  pension  for  the  family  of 
a  policeman  killed  in  the  discharge  of  his 
duties.  It  could  not  do  so  under  the  compen- 
sation law,  without  a  very  wide  departure 
from  the  theory  and  purposee  upon  which 
that  law  was  enacted,  as  expressly  declared 
in  the  act  itself. 

The  judgment  sustaining  the  demurrer  to 
the  petition  must  be  affirmed. 


NOTE. 

The  reported  case  deals  with  the  question 
whether  a  policeman  can  claim  the  benefit  of 
a  workmen's  compensation  act.  A  police- 
man's right  to  such  benefit  varies  under  the 
different  acts.  The  English  Act  of  1906, 
Ann.  Cas.  191 71> — 3 


which  is  of  very  broad  application,  expressly 
excludes  policemen  (see  Halsbury,  Laws  of 
Eng.  vol.  20,  p.  156).  Sometimes  the  valid- 
ity of  the  claim  hinges  entirely  on  whether 
a  member  of  the  police  force  is  an  "em- 
ployee,"  or  "workman,"  within  the  meaning 
of  the  statute  (see  State  v.  District  Ct.  134 
Minn.  26,  158  N.  W.  790,  and  Kiel  v.  In- 
dustrial Commission,  163  Wis.  441,  168  N. 
W.  68). 

Apparently  the  reported  case  is  the  only 
one  disposing  of  the  claim  of  a  policeman 
by  a  consideration  of  the  nature  of  the  em- 
ployment. The  court  considers  whether  a 
policeman  is  a  "workman,"  but  independent- 
ly of  that  question,  the  court  denies  the  ap- 
plication of  the  compensation  act  to  an  em- 
ployment supported  by  a  municipality  in  the 
exercise  of  its  governmental  functions. 

For  cases  concerning  employments  embraced 
by  a  workmen's  compensation  act,  see  the 
note  to  Uphoff  V.  Industrial  Board,  report- 
ed ante,  this  volume,  at  page  1,  and  for 
cases  considering  who  is  a  "workman"  within 
the  meaning  of  workmen's  compensation 
acts,  see  the  notes  to  Walker  v.  Crystal 
Palace  Football  Club,  Ann.  Cas.  1913C  25, 
and  Hillestad  v.  Industrial  Ins.  Commission, 
Ann.  Cas.  19166  789;  and  for  a  discussion 
of  the  liability  of  a  state  as  an  employer 
within  a  workmen's  compensation  act,  see  the 
note  to  Miller  v.  Pillsbury,  Ann.  Cas.  1914 B 
886. 
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Workmen**  Compenaatioa  Aets  —  Hear« 
ins  of  Appeal  —  Blskt  to  Open  and 
Close. 

Under  Workmen's  Compensation  Act 
(Acts  1914,  c.  800),  §  65,  giving  any  person 
aggrieved  by  a  ruling  of  the  Industrial  Acci- 
dent Commission  the  right  to  appeal,  such 
appealing  party,  having  the  burden  of  over- 
coming the  decision  which  is  prima  facie 
correct^  has  the  right  to  open  and  close  the 
evidence  and  the  arguments. 
Enkployments  Included  —  Tmek  DriTor. 

Acts  1914,  c.  800,  §  32,  enumerating  the 
extrahazardous  employments,  for  death  or 
injury  in  which  the  act  provides  compensa- 
tion, includes  that  of  driving  a  horse-drawn 
truck,  though  it  does  not  expressly  enumer- 
ate it,  since  subsection  43  makes  the  act 
applicable    to    all    extrahazardous    employ- 


34 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


ments  not  specificaUy  enumerated,  and  the 
words  "or  other  power,"  as  applied  to  pro- 
pulsion of  vehicles  in  subsection  41,  include 
horse  power. 

[See  note  at  end  of  this  case.] 

Statutes  —  Conitrnction  ^~  ** Other." 

The  rule  of  construction  requiring  the 
word  *'other'*  in  a  statute  to  be  construed 
as  "other  such  like,"  with  reference  to  things 
previously  enumerated,  does  not  apply  where 
legislative  intention  is  manifestly  to  the  con* 
trary,  and  the  word  will  then  receive  a  gen- 
eral construction. 

Workmen's  Compensation  Aets  —  Wil- 
ful Miscondnct  —  Intoxication. 

Under  Workmen's  Compensation  Act,  §  14, 
providing  the  circumstances  under  which  if 
injuries  occur  compensation  shall  be  made, 
if  the  deceased  workman  died  in  an  accident 
while  in  the  employ  of  another,  in  the  course 
of  his  employment,  and  death  was  not  due 
to  self-inflicted  injury  or  wilful  misconduct 
or  intoxication,  compensation  must  be  made, 
and  it  is  presumed,  in  the  absence  of  sub- 
stantial evidence  to  the  contrary,  that  death 
did  not  occur  from  wilful  intention  or  sole- 
ly from  intoxication. 

[See  Ann.  Cas.  1915B  997.] 

Same. 

Under  such  statute,  the  right  to  compen- 
sation is  cut  off  by  intoxication  only  if  the 
intoxication  was  the  sole  cause  of  the  injury. 

Basis    of    Liability   —   Negligenoe    and 
Contributory  Negligence. 

Under  Acts  1914,  c.  800,  regulating  work- 
men's compensation,  compensation  for  in- 
juries or  death  is  not  dependent  on  negli- 
gence of  the  employer  nor  denied  by  reason 
of  contributory  negligence. 

Appeal  from  Baltimore  City  Court: 
GOBTER,  Judge. 

Claim  for  Compensation  tinder  workmen's 
compensation  act.  Catherine  Fitzliugh  et 
al.,  claimants,  and  American  Ice  Company, 
defendant.  Claim  allowed  by  State  In- 
dustrial Accident  Commission.  Decision  af- 
firmed by  Baltimore  City  Court.  Defendant 
appeals.    The  facts  are  stated  in  the  opinion. 

HBVEB8Ea>. 

EH  Frank,  C,  John  Beeuwkes  and  H,  E. 
Emory   for   appellant. 

W.  Booth  Settle  for  appellees. 

J.  Walter  Lord  for  State  Industrial  Ac- 
cident Commission. 

[383]  Thoicas,  J. — ^This  appeal  brings  up 
for  review  the  rulings  of  the  Baltimore  City 
Court  on  appeal  from  a  decision  of  the  State 
Industrial  Accident  Commission. 

The  record  contains  eleven  exceptions.  The 
fir«t  two  raise  the  question  of  the  consti- 
tutionality of  the  Act  of  1914,  Ch.  800, 
commonly  known  as  the  "Workman's  Com- 
pensation Law,"   which   is  alleged  to  be  re- 


pugnant to  the  Constitution  of  the  United 
States  and  to  the  Bill  of  Rights  and  Con- 
stitution of  the  State  of  Marvland.  These 
exceptions  were  not  pressed,  however,  in  this 
Court,  and  as  we  understand  [384]  that  a 
case  has  been  instituted  and  is  now  pending 
in  one  of  the  courts  of  Baltimore  City  for 
the  purpose  of  testing  the  Constitutionality 
of  the  Act,  we  will  reserve  our  decision  of  the 
question  until  the  same  is  pressed  and  fully 
argued. 

The  third  and  tenth  exceptions  are  to  the 
refusal  of  the  lower  Court  in  the  trial  of  the 
case  to  allow  the  appellant  to  "open  and  close 
the  evidence  and  arguments."  Section  55  of 
the  Act  provides: 

**Any  employer,  employee,  beneficiary  or 
person  feeling  aggrieved  by  any  decision  of 
the  Commission  affecting  his  interests  under 
this  Act  may  have  the  same  reviewed  by  a 
proceeding  in  the  nature  of  an  appeal  and  in- 
itiated in  the  Circuit  Court  of  the  county  or 
in  the  Common  Law  courts  of  Baltimore  City 
having  jurisdiction  over  the  place  where  the 
accident  occurred  or  over  the  person  appealing 
from  such  decision,  and  the  Court  shall  deter- 
mine whether  the  Commission  has  justly 
considered  all  the  facts  concerning  injury, 
whether  it  has  exceeded  the  powers  granted  it 
by  the  Act,  whether  it  has  misconstrued  the 
law  and  facts  applicable  in  the  case  d«:cided. 
.  .  .  Upon  the  hearing  of  such  an  appeal 
the  Court  shall,  upon  motion  of  either  party 
filed  with  the  Clerk  of  the  Court  according 
to  the  practice  in  civil  cases,  submit  to  a 
jury  any  question  of  fact  involved  in  such 
case.  .  .  .  The  Attorney  General  shall  be 
the  legal  adviser  of  the  Commission  and  shall 
represent  all  of  its  proceedings  whenever  so 
requested  by  any  of  the  Commissioners  in  all 
Court  proceedings  under  or  pursuant  to  this 
Act;  the  decision  of  the  Commission  shall  be 
prima  facie  correct,  and  the  burden  of  proof 
shall  be  upon  the  party  attacking  the  same. 

The  American  Ice  Company,  the  appellant 
in  the  Court  below,  filed  a  motion  for  letfve 
to  produce  evidence  in  addition  to  that 
taken  before  the  Commission,  alleging  that 
the  testimonv  taken  before  the  Commission 
did  not  fully  and  fairly  present  the  appel- 
lant's defense,  and  the  motion  was  [385] 
granted.  By  the  express  terms  of  the  stat- 
ute the  burden  is  placed  upon  the  appellant 
to  show  error  in  the  decision  of  the  Commis- 
sion which  must  be  taken  on  appeal  as 
prima  facie  correct.  In  the  case  of  Frazier 
V.  Leas,  127  Md.  572,  96  Atl.  764,  which 
determined  the  right  of  the  appellant  to  offer 
additional  evidence,  we  said,  through  Judge 
Burke:  "The  Act  provides  that  the  decision 
of  the  Commission  shall  be  treated  on  appeal 
as  prima  fO'cie  correct,  that  the  burden  of 
proof  shall  be  upon  the  party  attacking  it. 
The  Act  secures  to  the  party  appealing  the 
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right  to  a  jury  trial,  and  the  right  to  have 
*any  question  of  fact  involved  in  the  case' 
submitted  to  the  jury.  The  Court  is  em- 
powered to  confirm,  reverse,  or  modify  the 
decision  of  the  Commission,  and  it  is  pro- 
vided that  in  the  proceedings  on  appeal  'full 
opportunity  to  be  heard  shall  be  had  before 
judgment  is  pronounced.' "  We  think  the 
contention  of  the  appellant  here  made  is 
fully  sustained  by  the  case  of  Baltimore  v. 
Hurlock,  113  Md.  674,  78  Atl.  558,  where 
we  held  that  the  right  to  open  and  close 
follows  the  burden  of  proof,  unless  otherwise 
provided.  In  that  case  Judge  Pearce  said: 
''In  16  Cyc.  931,  it  is  said:  'The  rule  regu- 
lating the  burden  of  proof  in  special  judicial 
proceedings  is  the  same  that  governs  where 
an  issue  has  been  formulated  by  the  plead- 
ings. He  who  asks  affirmative  relief,  one 
for  example  who  appeals  from  an  order 
.  .  has  the  burden  of  convincing  the 
Court  that  action  should  be  taken  in  his 
favor.'  The  right  to  open  and  close  accom- 
panies the  burden  of  proof,  unless  otherwise 
clearly  provided  by  law.  Hence  it  follows, 
as  stated  in  15  Enc.  PI.  &  Pr.  183^:  'the 
test  is  that  the  right  belongs  to  the  party 
against  whom  judgment  would  be  rendered 
if  no  evidence  were  introduced  on  either 
side.'  .     We   must   assume   that   the 

ruling  we  are  now  considering  was  based 
upon  the  requirement  to  hear  the  case  de 
novo,  and  in  analogy  to  the  practice  in  ap* 
peals  from  justices  of  the  peace,  which  are 
required  to  be  heard  de  novo,  and  in  which 
the  plaintiff  below  has  the  burden  of  proof, 
and  must  open  the  cause,  whether  he  be 
appellant  or  appellee;  and  the  argument  of 
the  appellee  in  the  case  before  us  [386}  pro- 
ceeds upon  the  theory  that  the  same  rule  and 
reason  necessarily  applies  here.  But  that 
view  ignores  the  proviso  which  requires  the 
affirmance  of  the  assessment  in  the  absence 
of  affirmative  evidence  to  the  contrary,  and 
it  thereby  gives  the  words  de  novo  an  effect 
and  scope  clearly  denied  to  them  by  that 
proviso.  .  .  .  Whatever  conclusion  might 
be  drawn  from  the  words  de  novo,  if  the  bur- 
den of  proof  was  not  fixed  by  the  proviso 
embodied  in  this  section,  effect  must  be  given 
to  that  proviso,  which  thus  becomes  decisive 
of  tlie  questicm."  The  rule  stated  in  Hur- 
lock's  case  was  later  approved  in  Shoop  v. 
Fidelity,  etc  Co.  124  Md.  130,  Ann.  Cas. 
1916D  954,  91  Atl.  753,  and  in  the  case  of 
Yingling  v.  Hesson,  16  Md.  112,  the  Court, 
referring  to  the  claim  of  an  executor,  said: 
"When  contested  he  ought  not  to  be  deprived 
of  the  advantage  of  position  which  the  bur- 
den of  establishing  the  claim  would  give  any 
other  creditor  of  the  estate." 

Tlie  evidence  shows  that  Seymour  Fitzhugh 
was  employed  by  the  appellant,  the  Amer- 
ican Ice  Company,  as  driver  of  a  two-ton  ice 


and  coal  wagon;  that  his  duties  also  required 
him  to  load  and  unload  the  wagon,  and  that 
on  the  12th  of  December,  1914,  while  driving 
the  wagon  of  the  company,  loaded  with 
oysters  shells,  along  North  avenue  in  Balti- 
more City  he  fell  or  was  thrown  from  the 
wagon  and  killed.  The  ice  company  offered 
evidence  tending  to  show  that  he  was  drunk 
at  the  time  of  the  accident,  and  that  the 
accident  was  due  to  his  intoxication.  The 
widow  of  Fitzhugh  presented  her  claim  to 
the  State  Industrial  Accident  Commission, 
and  the  appeal  of  the  ice  company  to  the 
Baltimore  City  Court  was  from  the  order  or 
decision  of  the  Commission  allowing  her  com- 
pensation. 

The  main  contention  of  the  appellant  in 
the  Court  below  and  in  this  Court  is  that 
the  provisions  of  the  Workman's  Compensa- 
tion Law  do  not  include  drivers  of  horse- 
drawn  vehicles.  Section  32  of  the  Act  pro- 
vides: "Compensation  provided  for  in  this 
Act  shall  be  payable  for  injuries  sustained 
or  death  incurred  by  employees  engaged  in 
the  following  extra-hazardous  employments." 
Then  follow  forty-two  [387]  paragraphs  or 
subrsections  specifying  certain  extra-hazard- 
ous employments.  The  forty-first  section  is 
as  follows:  ''The  operation,  otherwise  than 
on  tracks,  on  streets,  highways,  or  elsewhere 
of  cars,  trucks,  wagons  or  other  vehicles, 
and  rollers  and  engines,  propelled  by  steam, 
gas,  gasolene,  electric,  mechanical,  or  other 
power,"  and  sub-section  forty -three  provides: 
"In  addition  to  the  employments  set  out  in 
the  preceding  paragraphs,  this  Act  is  intend- 
ed to  apply  to  all  extra-hazardous  employ- 
ments not  specifically  enumerated  herein." 
The  appellant  insists  that  the  intention  of 
the  Legislature  to  exclude  drivers  of  horse- 
drawn  wagons  or  vehicles  is  evidenced  by 
the  use  of  the  words  "operation,"  "power" 
and  "propelled,"  and  by  the  fact,  disclosed 
by  the  journals  of  the  House  and  Senate, 
that  the  Act  as  originally  introduced  con- 
tained the  words,  "or  drawn  by  horses  or 
mules,"  following  the  words  "mechanical  or 
other  power,"  and  that  the  words  "or  drawn 
by  horses  or  mules"  were  by  amendment 
stricken  out.  Following  the  doctrine  of 
noacitur  a  eociia  and  the  rule  ejusdem  gen- 
eris the  appellant  argues  that  the  words  of 
the  statute  "or  other  power"  in  sub-section 
forty-one  should  be  read  as  "other  such  like," 
and  as  including  other  power  of  the  kind 
and  character  of  the  several  kinds  enumer- 
ated. The  doctrine  relied  upon,  is,  however, 
only  applied  as  an  aid  in  ascertaining  the 
legislative  intent  and  is  not  controlling  where 
it  appears  that  no  such  limitation  was  in- 
tended. It  is  said  in  36  Cyc.  1121-22:  "Nor 
does  the  doctrine  apply  where  the  specific 
words  of  a  statute  signify  subjects  greatly 
different  from   one   another,   nor   where   the 
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bpeciiic  words  embrace  all  objects  of  their 
class,  so  that  the  general  words  must  bear  a 
different  meaning  from  the  specific  words  or 
be  meaningless.''  In  the  case  of  National 
Bank  of  Commerce  v.  Ripley,  161  Mo.  126, 
61  S.  W.  687,  the  Supreme  Court  said:  *'It 
is  a  rule  of  construction  that  a  statute 
should  be  construed  so  as  to  give  effect  to 
all  its  words,  if  it  can  be  done.  Out  of  that 
rule  grew  the  further  rule  on  which  the  re- 
spondent relies,  that  is,  that  when  particular 
words  of  description  are  used,  followed  by 
general  [388]  words,  the  latter  are  to  be 
limited  in  their  meaning  so  as  to  embrace 
only  a  class  of  things  indicated  by  the  par- 
ticular w^ords.  .  .  .  But  this  is  only  a 
rule  of  construction  to  aid  us  in  arriving  at 
the  real  legislative  intent.  It  is  not  a  cast- 
iron  rule,  it  does  not  override  all  other  rules 
of  construction,  and  it  is  never  applied  to 
defeat  the  real  purpose  of  the  statute,  as 
that  purpose  may  be  gathered  from  the  whole 
instrument.  It  is  a  corollary  to  the  first 
proposition  above  stated,  that  the  statute 
must  be  construed  to  g^ve  effect  to  all  its 
Words.  The  rule  itself  must  not  be  so  con- 
strued as  to  defeat  that  purpose.  Whilst  it 
is  aimed  to  preserve  a  meaning  for  the  par- 
ticular words,  it  is  not  intended  to  render 
meaningless  the  general  words.  Therefore, 
where  the  particular  words  exhaust  the  class, 
the  general  words  must  be  construed  as  em- 
bracing something  outside  of  that  class.  If 
the  particular  words  exhaust  the  genus  there 
is  nothing  ejusdem  generis  left,  and  in  such 
case  we  must  give  the  general  words  a  mean- 
ing outside  of  the  class  indicated  by  the 
particular  words  or  we  must  say  that  they 
are  meaningless,  and  thereby  sacrifice  the 
general  to  preserve  the  particular  words.  In 
that  case  the  rule  would  defeat  its  own  pur- 
pose." Applying  the  well  recognised  excep- 
tion to  the  doctrine  relied  on  to  the  provi- 
sions of  the  Act  in  question  the  kinds  of 
power  specifically  mentioned  in  sub-section 
forty-one  of  section  32  of  said  Act  would 
seem  to  embrace  all  kinds  of  power  other 
than  animal  power,  and  if  we  are  to  give  the 
words  "or  other  power"  any  meaning  at  all 
there  is  no  reason  why  they  should  not  in- 
clude horse  power  or  mule  power.  It  is  said 
in  Luce  v.  Ilassam,  76  Vt.  460,  58  Atl.  725: 
"The  word  *wagon'  is  synonymous  with  the 
word  'carriage,*  and  may  be  used  to  desig- 
nate any  wheeled  vehicle  drawn  by  horses," 
and  in  the  case  of  Fifth  Avenue  Coach  Co. 
V.  New  York,  58  Misc.  401,  111  N.  Y.  S.  759, 
the  Supreme  Court  speaks  of  "horse  pro- 
pelled cars"  and  stages  "propelled  by  horse 
power."  In  the  case  of  Frazier  v.  Leas, 
supra.  Judge  Burke  said:  "The  language  of 
the  section  must  be  examined  in  the  light  of 
accepted  rules  of  construction.  First,  the  in- 
tention of  the  [389]  Legislature  as  expressed 


in  the  words  of  the  Act  must  be  ascertained 
and  given  effect;  secondly,  'the  language  of 
a  statute  is  its  most  natural  expositor,  and 
where  the  language  is  susceptible  of  a  sensi- 
ble interpretation,  it  is  not  to  be  controlled 
by  any  extraneous  considerations.' "  In  view 
of  the  authorities  cited,  and  the  clearly  ex- 
pressed intention  of  the  Legislature  to  in- 
clude within  the  provisions  of  the  Act  all 
extra-hazardous  employments  we  would  not 
be  justified  in  giving  sub-section  forty-one 
the  narrow  and  restricted  construction  con- 
tended for  by  the  appellant,  and  must  there- 
fore hold  that  tlie  employment  in  which  Sey- 
mour Fitzhugh  was  engaged  at  the  time  he 
received  the  injury  which  resulted  in  his 
death  is  covered  by  that  section. 

The  evidence  excepted  to  in  the  fourth, 
fifth,  sixth,  seventh,  eighth  and  ninth  excep- 
tions is  the  testimony  of  the  superintendent 
of  the  State  insurance  fund  under  the  Work- 
man's Compensation  Act,  whose  duties  are 
the  same  as  the  superintendent  of  the  insur- 
ance department  of  a  casualty  company 
which  underwrites  various  occupations  which 
was  offered  in  connection  with  a  list  of  em- 
ployments "on  which  a  lower  rate  of  insur- 
ance is  charged  than  is  charged  for  drivers 
of  horse-drawn  vehicles,"  for  the  purpose  of 
showing  that  the  employment  of  a  driver  of 
a  horse-drawn  coal  or  ice  wagon  is  an  extra- 
hazardous employment  within  the  meaning 
of  sub-section  forty -three  of  section  thirty- 
two  of  the  Act.  This  evidence  would  seem 
to  be  admissible  upon  the  principle  applica- 
ble to  mortality  tables  (3  Wigmore  on  Ev. 
sees.  1698-1707;  1  Greenleaf  on  Ev.  (16th 
ed.)  sees.  162i-162m;  Kerrigan  v.  Pennsyl- 
vania R.  Co.  194  Pa.  St.  98,  44  Atl.  1069), 
but  in  view  of  the  construction  we  have 
placed  upon  sub-section  forty-one  of  section 
thirty-two  of  the  Act  it  is  not  necessary  to 
pass  upon  these  exceptions,  and  we  are  not 
to  be  understood  as  ruling  upon  the  admissi- 
bility of  the  evidence  referred  to. 

The  only  remaining  exception  is  to  the 
ruling  of  the  Court  below  on  the  prayers. 
The  appellant  states  in  his  brief  that  his 
A,  B,  C  and  D  prayers  were  offered  on  the 
theory  that  [390]  the  driver  of  a  hors<'- 
drawn  vehicle  is  not  covered  by  the  provi- 
sions of  the  Act,  and  they  are  disposed  of 
by  what  we  have  already  said  upon  that 
subject. 

Section  fourteen  of  the  Act  provides: 
"Every  employer  subject  to  the  provisions  of 
this  Act  shall  pay  or  provide,  as  required 
herein,  compensation  according  to  the  sched- 
ules of  this  Act,  for  the  disability  or  death 
of  his  employee  resulting  from  an  accidental 
personal  injury  sustained  by  the  employee, 
arising  out  of  and  in  the  course  of  his  em- 
ployment, without  regard  to  fault  as  a  causo 
of  such   injury,   except  where  the   injury   is 
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occasioned  by  the  willfal  intention  of  the 
injured  employee  to  bring  about  the  injury 
or  death  of  himself  or  another,  or  where  the 
injury  results  solely  from  the  intoxication 
of  the  injured  employee  while  on  duty. 
Where  the  injury  is  occasioned  by  the  will- 
ful intention  cf  the  injured  employee  to 
bring  about  the  injury  or  death  of  himself 
or  another  or  where  the  injury  results  from 
the  intoxication  of  the  injured  employee 
while  on  duty,  neither  the  injured  employee 
nor  any  dependent  of  such  employee  shall 
receive  compensation  under  this  Act.  Sec- 
tion fortv-five  is  as  follows:  "Notwithstand- 
ing  anything  hereinbefore  or  hereinafter  con- 
tained, no  employee  or  dependent  of  any 
employee,  shall  be  entitled  to  receive  any 
compensation  or  benefits  under  this  Act  on 
account  of  any  injury  to,  or  death  of  an 
employee,  caused  by  self-inflicted  injury,  the 
willful  misconduct,  or  the  intoxication  of 
such  employee,"  and  section  sixty-one  pro- 
vides, *'In  any  proceeding  for  the  enforce- 
ment of  a  claim  for  compensation  under 
this  Act,  it  shall  be  presumed  in  the  absence 
of  substantial  evidence  to  the  contrary, 
.  .  .  (d)  That  the  injury  did  not  result 
solely  from  the  intoxication  of  the  injured 
employee  while  on  duty." 

By  the  eighth  prayer  of  the  appellee  the 
jury  were  instructed  as  follows:  "If  they 
shall  find  from  the  evidence  that  the  de- 
ceased, SejTnour  Fitzhugh,  met  his  death  in 
an  accident  while  in  the  employ  of  the  Amer- 
ican Ice  Company,  and  in  the  course  of  his 
said  employment,  and  that  his  said  death 
was  not  due  to  any  self-inflicted  injury,  or 
willful  [391]  misconduct,  or  intoxication  on 
the  part  of  the  said  Seymour  Fitzhugh,  then 
the  verdict  of  the  jury  must  be  for  the 
claimants.  And  the  jury  are  further  in- 
structed that  it  is  presumed  by  the  law,  in 
the  absence  of  substantial  evidence  to  the 
contrary,  that  the  death  of  said  Seymour 
Fitzhugh  was  not  occasioned  by  his  willful 
intention,  and  that  his  said  death  did  not 
result  solelv  from  intoxication  while  on 
duty."  We  see  no  objection  to  this  prayer. 
It  required  the  jury  to  find  all  the  disputed 
facts  necessary  to  entitle  the  appellee  to 
recover,  and  the  concluding  portion  of  the 
prayer  simply  instructed  the  jurj'  as  to  the 
burden  of  proof,  in  the  language  of  the  Act. 

The  appellant's  first  prayer  asserted  its 
rijrht  to  a  verdict  if  the  jury  found  that 
Seymour  Fitzhugh  was  intoxicated  at  the 
time  of  his  death  and  that  such  intoxication 
contributed  to  his  death.  The  defendant's 
second  prayer  asked  for  the  instruction  that 
if  the  jury  found  that  Seymour  Fitzhugh 
was  intoxicated  while  on  duty  and  that  his 
death  directly  resulted  from  such  intoxica- 
tion then  their  verdict  should  be  for  the  ap- 
pellant.    By  its  third  prayer  the  jury  were 


instructed  that  if  they  found  that  Seymour 
Fitzhugh  was  intoxicated  at  the  time  of  the 
accident  referred  to  and  tliat  his  death  di- 
rectly resulted  from  such  intoxication,  and 
if  the  jury  further  believed  from  the  evidence 
that  the  accident  would  not  have  happened 
if  the  deceased  had  not  been  intoxicated  then 
their  verdict  should  be  for  the  appellant. 
These  prayers  ignore  the  provision  of  the 
Act  which  disentitles  the  employee  to  recover 
only  where  intoxication  is  the  sole  oaiMe  of 
the  injury  which  results  in  death.  The  pray- 
ers properly  present  the  defense  of  contribu- 
tory negligence  applicable  to  ordinary  cases 
of  negligence,  but  the  Act  in  question  was 
designed  to  abolish  the  defense  of  contribu- 
tory negligence  in  cases  falling  within  its 
provisions,  and  it  is  only  where  intoxication 
is  the  sole  cauaCf  and  not  the  contributing 
cause  of  the  injury  that  it  can  be  relied  on 
as  a  defense  to  the  claim  of  the  employee  or 
his  dependents.  In  other  words  under  the 
terms  of  the  Act  the  injury  for  which  [392] 
compensation  is  sought  must  be  due  exclu- 
sively or  entirely  to  the  intoxication  of  the 
employee  in  order  to  constitute  a  defense  to 
the  claim.  Sub-section  7  of  section  61  de- 
clares that  '"death,"  referred  to  as  the  basis 
of  compeni^ation  under  this  Act,  means  "only 
death  resulting  from  such  injury,"  and  where 
the  in  jury  f  which  results  in  the  death  of  the 
employee,  results  solely  from  intoxication 
the  defendants  are  not  entitled  to  compensa- 
tion. 

The  appellant's  fourth  prayer  sought  to 
instruct  tiie  jury  that  if  the  negligence  on 
the  part  of  Seymour  Fitzhugh  directly  con- 
tributed to  the  happening  of  the  accident 
which  caused  his  death  the  verdict  should 
be  for  the  appellant,  and  its  fifth  prayer 
asked  for  the  instruction  that  if  the  jury 
found  that  the  death  of  Seymour  Fitzhugh 
was  not  caused  or  contributed  to  by  any  act, 
neglect  or  default  of  the  ice  company  then 
their  verdict  should  be  for  the  company. 
The  right  of  the  employee  to  compensation 
under  the  provision  of  the  Act  is  not  depend- 
ent upon  negligence  on  the  part  of  the  em- 
ployer, and  is  not  denied  by  reason  of  con- 
tributory negligence  on  his  part,  and  these 
prayers  were  therefore  properly  refused. 

It  follows  from  what  we  have  said  that 
because  of  the  errors  in  the  rulings  referred 
to  in  the  third  and  tenth  exceptions  the 
judgment  must  be  reversed  and  case  remand- 
ed for  a  new  trial. 

Order  reversed,  with  costs  to  the  appellant 
and  new  trial  awarded. 

On  Motion  to  Modify  Opinion. 

Thomas,  J. — The  obvious  purpose  of  the 
Workman's  Compensation  Law  was  to  do 
away  with  the  defense  of  contributory  neg*- 
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ligence  in  all  cases  coming  within  its  provi- 
sions, and  to  require  compensation  without 
regard  to  the  question  of  negligence  on  [393] 
the  part  of  the  employer  or  employee,  "ex- 
cept where  the  injury  is  occasioned  by  the 
wilful  intention  of  the  injured  employee  to 
bring  about  the  injury  or  death  of  himself 
or  of  another,  or  where  the  injury  results 
solely  from  the  intoxication  of  the  injured 
employee  while  on  duty." 

Where,  therefore,  the  intoxication  of  the 
injured  employee  is  relied  on  as  a  defense, 
it  must  be  made  to  appear  that  the  injury, 
that  is  to  say  the  accident  which  resulted  in 
the  injury  for  which  compensation  is  sought, 
was  caused  solely  and  exclusively  by  the  in- 
toxication of  such  employee.  In  other  words, 
the  injury  for  which  compensation  is  re- 
quired is  the  "accidental  personal  injury**  of 
the  employee  resulting  in  his  "disability  or 
death,''  except  where  such  injury,  or  the 
accident  resulting  in  such  injury,  is  attrib- 
utable solely  and  exclusively  to  "the  intoxi- 
cation of  the  injured  employee  while  on 
duty." 

This  construction  of  the  Act  we  have  al- 
ready stated,  we  think,  with  sufficient  clear- 
ness in  discussing  the  appellant's  prayers, 
and  we  will  therefore  overrule  its  motion  for 
a  modification  of  the  opinion. 

Motion  overruled. 


NOTE. 

In  the  reported  case  the  court  discusses 
the  rule  ejusdem  generis  with  reference  to 
the  construction  of  a  workmen's  compensa- 
tion act,  and  holds  that  where  the  particular 
words  exhaust  the  genus,  a  general  word, 
following  the  particular  words,  may  be  given 
a  meaning  outside  of  the  class  indicated  by 
the  particular  words.  Accordingly,  the  court 
holds  that  a  workmen's  compensation  act 
which  covers  operation  of  "vehicles  .  .  . 
propelled  by  steam,  gas,  gasoline,  electric, 
mechanical,  or  other  power,"  includes  the 
employment  of  one  driving  a  horse-drawn 
vehicle. 

The  cases  discussing  what  employments  are 
within  the  purview  of  a  workmen's  compen- 
sation act  are  reviewed  in  the  note  to  Uphoff 
V.  Industrial  Board,  reported  ante,  this  vol- 
ume, at  page  1« 


WII.SON 

V. 

BOBFLINGEB   ET    AXm 

New  York  Court  of  Appeals— April  25,  1916. 
218  N.  r.   84;   112  N,  E.   507. 


Workmen's  Compeiuiatioa  Acts  —  Defl- 
nition  of  Terms  —  Elevator  as  **Ve- 
biole." 

An  elevator  is  not  a  "vehicle"  within  the 
classification  of  group  41  of  Workman's  Com- 
pensation Law  (Consol.  Laws,  c.  67),  which 
embraces  the  operation  "otherwise  than  on 
tracks,  of  cars,  trucks,  wagons,  and  other 
vehicles,"  etc. 

Employments  Inolnded  —  Hasardous 
Employments  —  Elerator  Operator  in 
Store. 

The  business  of  selling  glassware  is  not 
'^hazardous,"  and  an  employee  injured  oper- 
ating an  elevator  in  such  business  cannot 
recover  under  the  Workmen's  Compensation 
Law. 

[See  note  at  end  of  this  case.] 

Wilson  V.  Dorflinger,  170  N.  Y.  App.  Div. 
119,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,    Third    Judicial    Department. 

Claim  for  compensation  under  W^orkmen's 
Compensation  Act.  Leona  Wilson,  claimant, 
and  C.  Dorflinger  et  al.,  defendants.  Claim 
allowed  by  State  Workmen's  Compensation 
Commission.  Decision  affirmed  by  Appellate 
Division  of  Supreme  Court.  Defendants  ap- 
peal. The  facts  are  stated  in  the  opinion. 
Revebsed. 

Arthur  Butler  Graham  and  William  Henri/ 
Woolley  for  appellants. 

Egburt  E.  Woodbury  and  E.  C.  Aiken  for 
respondent. 

[86]  WnxARD  Babtlett,  Ch.  J. — Thi.s 
claim  grows  out  of  the  accidental  death  of 
William  H.  Wilson,  the  husband  of  the  claim- 
ant, who  was  employed  as  a  porter  and  ship- 
ping clerk  by  C.  Dorflinger  k  Sous,  who  were 
engaged  in  the  business  of  selling  glassware 
in  the  city  of  New  York.  One  of  the  inci- 
dental duties  of  Wilson  was  to  operate  an 
elevator  on  the  premises  of  his  employers 
when  he  had  occasion  to  use  the  same.  On 
September  30,  1914,  being  engaged  in  thus 
operating  the  elevator,  he  accidentally  fell 
down  the  elevator  shaft,  and  was  so  severely 
injured  that  he  died  on  the  same  day  as  the 
result  of  the  fall.  The  workmen's  compen- 
sation commission  has  decided  that  his  in- 
juries arose  out  of  and  in  the  course  of  his 
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employment,  and  the  only  question  presented 
by  this  appeal  is  whether  the  case  falls  with- 
in the  purview  of  the  Workmen's  Compen- 
sation Law  (Chap.  816  of  the  Laws  of  1913, 
as  re-enacted  and  amended  by  chap.  41  of  the 
Laws  of  1914). 

The  Workmen's  Compensation  Law  enumer- 
ates forty-two  groups  of  hazardous  employ- 
ments, and  provides  that  compensation  there- 
under shall  be  payable  for  injuries  sustained 
or  death  incurred  by  employees  engaged  in 
any  of  these  employments.  If  the  employ- 
ment in  which  the  claimant's  husband  was 
«ngaged  when  he  was  accidentally  killed  by 
falling  down  the  elevator  shaft  was  one  of 
[86]  those  thus  enumerated  in  the  statute 
there  would  be  no  question  as  to  the  right 
of  his  widow  to  recover  compensation  for  his 
death.  The  finding  of  the  commission,  how- 
ever, is  that  he  was  employed  by  a  firm  "en 
gaged  in  the  business  of  selling  glassware, 
and  this  employment  is  not  mentioned  in  any 
of  the  groups  enumerated  in  the  Workmen's 
Compensation  Law.  The  manufacture  of 
glass,  glass  products,  glassware,  porcelaiik  or 
pottery  is  covered  by  group  20;  but  that 
group  does  not  extend  far  enough  to  include 
the  business  of  selling  glassware.  The  Ap- 
pellate Division  concedes  this  and  holds  that 
the  employee  was  not  engaged  in  a  hazardous 
business  within  the  Workmen's  Compensation 
Law  unless  the  business  falls  within  group 
41  of  the  act,  which  embraces  the  operation 
'"otherwise  than  on  tracks,  on  streets,  high- 
ways, or  elsewhere  of  cars,  trucks,  wagons  or 
other  vehicles,  and  rollers  and  engines,  pro- 
pelled by  steam,  gas,  gasoline,  electric,  me- 
chanical or  other  power  or  drawn  by  horses 
or  mules." 

It  is  only  by  construing  the  word  'Vehicle" 
in  this  group  as  broad  enough  to  include  an 
elevator  that  the  present  ease  may  be  brought 
within  the  scope  and  operation  of  the  Work- 
men's Compensation  Law.  The  Appellate  Di- 
yision  pronounced  the  question  a  serious  one, 
but  reached  the  conclusion  that  an  elevator 
fell  fairly  within  the  definition  of  a  vehicle. 
'There  seems  to  be  no  good  reason,"  says  the 
opinion,  **why  cars,  trucks  and  wagons  pro- 
pelled in  the  manner  mentioned  in  that 
group  should  be  included  and  an  elevator  ex- 
cluded." It  may  be  observed,  however,  that 
the  courts  are  not  concerned  with  the  wisdom 
of  the  legislation  under  consideration  when 
they  are  engaged  in  construing  a  statute. 
Their  only  purpose  is  to  ascertain  the  true 
meaning  and  intent  of  the  law  makers.  If 
the  legislature  has  not  included  the  opera- 
lion  of  elevators  generally  within  the  Work- 
men's Compensation  I^w,  but  has  confined 
■compensation  for  accidental  injuries  in  ele- 
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vators  to  such  accidents  as  [87]  occur  in  cer- 
tain specified  employments,  the  argument 
that  it  would  have  been  wise  to  establish  a 
broader  liability  is  not  available  here. 

The  character  of  the  Workmen's  Compen- 
sation Law  indicates  that  it  was  prepared 
with  the  utmost  care  and  it  is  only  fair  to 
its  authors  to  assume  that  nothing  was  in- 
advertently omitted  therefrom.  The  mention 
of  the  '^operation  of  grain  elevators"  in  group 
29  indicates  that  the  operation  of  elevators 
generally  must  have  been  considered;  yet  we 
find  no  mention  of  elevators  anywhere  else  in 
the  statute  unless,  as  held  by  the  Appellate 
Division,  it  is  included  in  the  term  "vehicles" 
as  used  in  group  41.  We  agree  with  that 
learned  court  that  the  Workmen's  Compensa- 
tion Act  must  be  liberally  construed,  but  we 
think  that  the  rule  of  ejusdem  generis  ap- 
plies to  group  41  and  that  the  vehicles  there- 
in referred  to  are  structures  similar  to  those 
previously  mentioned,  that  is  to  say,  similar 
to  cars,  trucks  or  wagons  operated  on  streets 
and  highways.  An  elevator  which  runs  up 
and  down  bears  no  similarity  either  in  con- 
struction or  method  of  operation  to  such 
vehicles.  We  think  that  a  construction  which 
brings  such  an  elevator  within  the  scope  of 
group  41  is  too  far-fetched  to  be  justified  by 
any  canon  of  statutory  interpretation. 

This  conclusion  does  not  by  any  means  im- 
port that  compensation  for  injuries  due  to 
elevator  accidents  is  not  recoverable  under 
the  Workmen's  Compensation  Law;  all  that 
we  decide  is  that  in  order  to  be  recoverable 
it  must  appear  that  the  elevator  was  used  in 
one  of  the  employments  classified  by  the  act 
as  hazardous.  The  business  of  selling  glass- 
ware is  not  a  hazardous  employment  under 
the  act. 

The  order  of  the  Appellate  Division  should 
be  reversed,  with  costs,  and  the  claim  dis- 
missed. 

Hiscock,  Collin,  Cuddeback,  Hogan,  Sea- 
bury  and  Pound,  JJ.,  concur. 

Order  reversed,  etc. 


NOTE. 

Applying  the  rule  ejusdem  generis  in  the 
construction  of  the  New  York  workmen's 
compensation  act,  the  court  holds  in  the  re- 
ported case  that  operating  an  elevator  is  not 
witliin  the  purview  of  that  act.  Cases  deal- 
ing with  the  question  what  employments  are 
included  within  the  scope  of  a  workmen's 
compensation  act  are  collated  in  the  note  to 
Uphoff  v.  Industrial  Board,  reported  ante,  this 
volume,  at  page  1. 
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T. 

UNION  SAVINGS  AND  TRUST  COM- 


Washington  Supreme  Court — January  5, 

1916. 


S9  Wash.  87;  154:  Bac.   136. 


Workmen's  Compensation  Acts  —  Em- 
ployments Inclnded  —  Janitor  in 
Office  Building. 

A  janitor  in  an  officer  building  was  in- 
jured while  scrubbing  down  the  walls  and 
floors  of  the  elevator  shaft  beneath  the  cage. 
The  elevator  was  operated  by  electricity. 
The  workmen's  compensation  act  (3  Rem. 
&  Bal.  Code,  §  6604 — 1  et  seq.)  provides,  in 
section  2,  that  the  act  shall  apply  to  all 
inherently  hazardous  employments,  including 
factories,  mills,  and  workshops  where  ma- 
chinery is  used.  Section  3  defines  a  work- 
shop as  a  room  or  place  wherein  power- 
driven  machinery  is  employed  and  manual 
labor  is  exercised  by  way  of  trade  for  gain 
or  otherwise.  It  is  held  that  though  the 
elevator  was  operated  by  electricity,  the 
shaft  could  not  be  considered  a  workshop, 
and  the  janitor's  rights  were  not  governed 
by  the  statute. 

[See  note  at  end  of  this  case.] 

Same. 

Where  neither  the  work  of  a  janitor  in. 
an  office  building  nor  employment  about  an 
elevator  shaft  had  been  clansified  as  extra 
hazardous  by  the  Industrial  Insurance  De- 
partment as  authorized  by  workmen's  com- 
pensation act,  §  2,  an  injury  to  a  person 
engaged  in  such  employment  is  not  governed 
by  the  statute. 

[See  note  at  end  of  this  case.] 

Damages  —  EzoessiTeness  —  Internal 
Injnry  and  Loss  of  I«eg. 

In  view  of  the  conflict  in  medical  testi- 
mony as  to  the  permanency  of  the  injuries 
of  a  servant  54  years  of  age,  whose  injuries 
consisted  of  paralysis  of  one  leg  and  internal 
injuries,  it  is  held  that  an  award  of  $5,000 
could  not  be  determined  excessive. 

[See  16  Ann.  Caa.  8,  Ann.  Cas.  1913A 
1.361.] 

Appeal  from  Superior  Court,  King  county: 
Ronald,  Judge. 

Action  by  A.  Remsnider,  plaintiff,  against 
Union  Savings  and  Trust  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  ure  stated  in  the  opinion. 
Affirmed. 

Farrelly  Kane  d  Stratton  for  appellant. 
Clem  J.  Whittemore  and  Peters  d  Poicell 
for  respondent. 


[88]  Ellis,  J.— Action  to  recover  damages 
for  personal  injuries  sustained  by  the  plain- 
tiff while  in  the  employ  of  the  defendant  a^ 
its  janitor.  The  defendant  is  the  owner  of 
an  office  building  known  as  the  Hoge  Build- 
ing, in  the  city  of  Seattle.  In  the  building 
are  maintained  and  operated  three  elevators 
,  or  lifts.  The  plaintiff,  as  janitor,  was  direct- 
ed by  the  superintendent  or  head  janitor  to- 
go  into  the  elevator  shaft  beneath  the  elevator 
cage  and  scrub  down  the  walls  and  doors. 
While  he  was  so  employed,  the  elevator  was- 
run  down  into  the  shaft,  crushing  him  be- 
tween the  board  across  the  shaft  on  which 
he  was  reclining  and  the  bottom  of  the  cage. 

At  the  trial,  defendant's  negligence  was 
conceded.  The  only  contested  issue  of  fact 
was  as  to  the  extent  and  character  of  the 
injuries  sustained  by  the  plaintiff.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff 
for  $5,000.  From  the  judgment  thereon,  the 
defendant  appeals.  The  record  sufficiently 
presents  two  questions,  which  we  shall  con- 
sider in  their  logical  order. 

The  appellant's  first  claim  is  that  the  re- 
spondent, while  engaged  in  cleaning  the  ele- 
vator shaft,  was  a  "workman"  engaged  in 
^'extra  hazardous  work,"  within  the  meaning 
of  the  workmen's  compensation  act,  chapter 
74,  Laws,  of  1911,  p.  345  (3  Rem.  &  Bal.  Code, 
§  6604-1  et  seq.),  and  that  the  court,  there- 
fore, had  no  jurisdiction  of  the  action.  It  is 
argued  that  the  elevator  shaft,  wherein  was 
operated  an  elevator  driven  by  electricity  and 
wherein  the  respondent  was  working  when 
injured,  was  such  a  place  as  to  make  the  re- 
spondent's work  extra  hazardous  within  the 
meaning  of  §§  2  and  3  of  the  act,  in  that  it 
was  a  "room  or  place  wherein  power-driven 
[89]  machinery  is  employed."  The  appellant 
relies  upon  our  decision  in  Wendt  v.  In- 
dustrial Ins.  Commission,  80  Wash.  Ill,  141 
Pac.  311,  as  decisive  of  this  point.  In  that 
case,  the  deceased  was  a  carpenter,  regularly 
employed  as  such  by  a  corporation  operating 
a  large  department  store.  His  duties  com- 
prised making  shelving,  display  standards,  re- 
pairs, additions,  alterations  and  the  like 
about  the  store.  The  company  maintained  a 
repair  shop  primarily  for  the  repairing  of  its 
delivery  wagons  and  automobiles.  In  this 
shop,  l)esides  a  carpenter  bench  and  carpen- 
ter's tools,  there  were  a  power  lathe,  an  emery 
wheel,  a  grindstone,  drills,  etc.,  operated  by 
electricity.  The  deceased  met  his  death 
through  receiving  an  electric  current  while 
turning  on  a  switch  to  put  in  motion  the 
grindstone  for  the  purpose  of  sharpening  a 
chisel.  After  a  careful  analysis  of  the  statute, 
we  held,  in  substance,  that  the  company  con- 
ducted, as  a  department  of  its  business,  this 
shop,  which  w^as  extra  hazardous  within  the 
enumeration  of  §  2  of  the  act,  being  a  "work- 
shop" as  defined  in  §  3,  a    *'.    .    .    .    room  or 
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place  wherein  power-driven  machinery  is  em- 
ployed and  manual  labor  is  exercised  by  way 
of  trade  for  gain  or  otherwise  in  or  incidental 
to  the  process  of  making,  altering,  repairing, 
printing  or  ornamenting,  finishing  or  adapt- 
ing for  sale  or  otherwise  any  article  or  part 
of  article,  machine  or  thing,  over  which 
premises,  room  or  place  the  employer  of  the 
person  working  therein  has  the  right  of  access 
or  control."  Our  decision  was  based  upon  the 
plain  fact  that  the  shop  there  in  question 
met  the  definition  of  a  workshop,  and  that  the 
deceased  met  his  death  in  attempting  to 
operate  the  power-driven  machinery  in  con- 
nection with  his  regular  employment,  that  of 
**earpenter  work,"  which  is  in  §  4  of  the  act 
specifically  classified  as  among  the  extra 
hazardous  works  contemplated  by  the  act. 

The  distinction  between  the  Wendt  case 
and  the  case  before  us  seeikis  clear.  If  an  ele- 
vator shaft  in  an  ofiice  building  is,  as  ap- 
pellant argues,  a  "room  or  place  wherein 
power-driven  machinery  is  employed,"  so  as 
to  fall  within  the  [90]  meaning  of  the  work- 
men's compensation  act,  then  it  is  such  be- 
cause the  elevator  shaft  is  a  workshop,  since 
the  language  quoted  is  employed  in  §  3  of 
the  act  as  defining  the  word  ''workshop"  as 
used  in  the  enumeration  of  extra  hazardous 
works  found  in  §  2.  The  act  does  not  say, 
nor  does  it  imply,  that  every  place  in  which 
power-driven  machinery  is  employed  impresses 
«n  extra  hazardous  character  on  work  per- 
formed in  such  a  place.  It  merely  employs 
the  circumstance  of  the  presence  of  power- 
driven  machinery  in  connection  with  a  num- 
ber of  other  things  in  defining  a  workshop. 
If  the  presence  of  power-driven  machinery  is 
the  sole  determining  factor,  then  every  shaft 
in  which  is  operated  a  power -driven  elevator 
or  lift  is  a  workshop.  Then,  also,  the  operator 
of  the  elevator,  and  every  employee  of  the 
appellant  who  in  the  course  of  his  duties  had 
occasion  to  enter  the  elevator  to  pass  from 
one  floor  to  another,  would  be  employed,  for 
the  time  being,  in  a  room  or  place  wherein 
power-driven  machinery  is  employed — ^hence, 
in  a  workshop,  and  in  an  extra  hazardous 
work. 

Though  the  respondent  was  injured  in  a 
place  where  power-driven  machinery  was  em- 
ployed, it  cannot,  by  the  widest  stretch  of  the 
meaning  of  the  statute,  be  termed  a  work- 
shop. Though  his  regular  employment  was 
at  times  fraught  with  hazard,  as  are  all  em- 
plojrments,  it  was  not  one  which,  to  use  the 
language  of  §  2  of  the  act,  has  "come  to  be, 
and  to  be  recognized  as  being,  inherently  and 
constantly  dangerous."  Neither  was  it  con- 
nected with  any  of  the  occupations  enumer- 
ated as  extra  hazardous  in  §  2,  nor  is  it  men- 
tioned on  any  of  the  schedules  in  §  3,  or  in 
any  of  the  classifications  in  §  4.  Section  2  of 
the  act  closes  with  the  provision  that: 


"If  there  be  or  arise  any  extra  hazardous 
occupation  or  work  other  than  those  herein- 
above enumerated,  it  shall  come  under  this 
act,  and  its  rate  of  contribution  to  the  acci- 
dent fund  hereinafter  established,  shall  be, 
fixed  by  legislation,  determined  by  the  de- 
partment hereinafter  created,  upon  the  basis 
of  the  relation  which  the  risk  involved  bears 
to  the  risks  classified  in  section  4."  3  Rem. 
&  Bal.  Code,  §  6604-2. 

[91]  But  neither  the  work  of  a  janitor  in 
an  office  building  nor  working  in  or  about  an 
elevator  shaft  has  yet  been  classified  by  the 
department  as  extra  hazardous,  nor  has  any 
rate  of  contribution  been  fixed  as  provided 
in  the  clause  quoted. 

In  the  recent  case  of  Guerrieri  v.  Industrial 
Ins.  Commission,  84  Wash.  266,  146  Pac.  608, 
after  another  careful  analysis  of  the  statute, 
we  held  that  one  who  was  employed  in  oper- 
ating a  passenger  or  freight  elevator  or  lift 
in  a  mercantile  establishment  was  not  en- 
gaged in  an  extra  hazardous  employment 
within  the  meaning  of  the  statute.  That  de- 
cision, by  plain  inference,  is  contrary  to  the 
appellant's  contention  here.  Respondent  was 
not  engaged  in  an  extra  hazardous  work  with- 
in the  meaning  of  the  act.  Though  §  2  points 
out  that  "there  is  a  hazard  in  all  employ- 
ments," it  provides  statutory  compensation 
only  for  injuries  received  in  employments 
recognized  as  "inherently  and  constantly 
dangerous,"  and  which  it  enumerates  as  extra 
hazardous.    As  we  said  in  the  Guerrieri  case: 

"The  manifest  intent  of  the  law  is  not  to 
cover  and  compensate  for  accidents  generally, 
but  to  cover  accidents  occurring  in  those  em- 
ployments or  occupations  which  are  specifical- 
ly classed  as,  or  which  may  be  found  by  the 
commission  to  be,  extra  hazardous." 

On  a  careful  reconsideration  of  the  whole 
question,  we  are  satisfied  that  the  Guerrieri 
case  was  correctly  decided  and  is  controlling 
on  the  facts  here. 

The  other  contention  is  that  the  verdict  is 
excessive.  The  injury  was  mainly  to  the 
sciatic  nerve,  resulting  in  a  partial  paralysis 
of  the  right  leg  and  foot.  There  was  also  a 
small  hernia  and  an  injury  to  the  kidneys, 
causing  a  passage  of  blood.  All  of  these  con- 
ditions persisted  at  the  time  of  the  trial,  nine 
months  after  the  injury,  the  last,  however, 
only  to  a  slight  extent.  The  leg  was  still 
swollen  and  of  a  bluish  color.  The  respondent 
was  still  on  crutches.  He  is  nervous  and 
sufl^ers  from  insomnia.  He  is  fifty-four  years 
old,  but  had  always  been  strong  and  well 
prior  to  the  injury.  As  to  [92]  the  man's 
condition  at  the  time  of  the  trial,  the  testi- 
mony presents  a  sharp  confiict.  Of  five  physi- 
cians who  had  examined  him  a  short  time 
prior  to  the  trial,  two  intimated  a  belief  that 
he  was  malingering,  and  were  of  the  opinion 
that  the  injury  to  the  leg  was  not  permanent. 
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Three  were  stroog  in  the  opinion  that  his 
suffering  was  real,  and  two  were  of  tlie  posi- 
tive opinion  that  the  injury  to  the  leg  was 
permanent.  The  third  expressed  doubt  as  to 
whether  the  full  use  of  the  leg  would  ever 
be  restored.  Upon  this  conflict  of  evidence, 
the  question  of  the  permanency  of  the  injury 
was  one  for  the  jury,  as  was  also  the  amount 
of  the  damages.  The  award  is  large,  but  the 
evidence  gives  us  no  warrant  to  interfere  with 
the  verdict.  To  do  so  would  be  a  wanton  in- 
vasion of  the  province  of  the  jury. 

The  judgment  is  affirmed. 

Morris,  C.  J.,  Chadwick,  Mount,  and  Fuller- 
ton,  JJ.,  concur. 


NOTE. 

The  court  in  the  reported  case  discusses  the 
question  what  is  employment  in  a  "work- 
shop" under  the  Washington  workmen's  com- 
pensation act,  and  holds  that  the  work  of  a 
janitor  in  cleaning  an  elevator  shaft  is  not 
an  occupation  to  which  tlie  act  is  applicable. 
The  subject  of  occupations  or  employments 
within  the  purview  of  worknien^s  compensa- 
tion acts  is  treated  at  length  in  the  note  to 
Uphoff  v.  Industrial  Board,  reported  ante, 
this  volume,  at  page  1. 


SIMMONS 

V. 

NATIONAL  LIVE  STOCK  INSURANCE 
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Witnesses   —   Competencj   •—   Transac- 
tions with  Deceased  Agent  of  Party. 

In  an  action  on  a  policy  insuring  a  stal- 
lion, whore  the  brother "  of  the  insurer's 
agent,  who  was  associated  with  him  as  a 
clerk,  had  been  present  while  the  agent  pre- 
pared the  application,  such  agent  having  been 
taken  ill  in  the  course  of  the  transaction, 
leaving  the  office,  and  his  brother  having 
completed  the  filling  out  of  the  application, 
which,  as  to  the  circumstances  of  the  acqui- 
sition of  the  stallion,  was  not  in  accordance 
with  the  facts,  the  agent  having  died,  his 
brother's  testimony  that  the  insured  had 
told  the  truth  as  to  such  circumstances  was 
not  inadmissible  on  the  ground  that  the 
facts  were  equally  within  the  knowledge  of 
the  deceased  agent. 
Evidence  ^  Conclnsion  of  Witness. 

In   an   action   on   a   policy   on    a   stallion, 
where   the   plaintiff   was   allowed  to   testify 


that  the  $2,000  cash  which  he  had  paid  at 
the  time  of  the  purchase  of  the  insured  horse 
and  others  was  paid  for  that  horse,  because- 
the  seller  claimed  that  a  note  was  outstand- 
ing on  such  horse,  and  she  had  to  have  the 
cash  to  pay  it,  such  testimony  is  not  im> 
proper  as  calling  for  the  conclusion  of  the 
witness  as  to  how  the  money  was  applied,, 
since  it  was  a  mere  relation  of  alleged  facts. 

Animal  Insurance  — -  Notice  of  Sickness- 
or  Accident  ^  Timeliness. 

Where  the  insurance  policy  on  a  stallion 
provided  that  the  perils  indemnified  against 
did  not  include  death  from  any  cause,  where- 
the  insured  did  not  render  forthwith  by  tele- 
graph or  telephone  to  the  company  at  its 
home  office  notice  of  any  sickness  or  accident,, 
where  the  stallion  was  taken  ill  at  8:30  p. 
ic.,  November  28th,  plaintiff  and  veterinarie& 
working  over  the  animal  all  night,  plaintiff 
sending  a  telegram  to  the  insurer  at  8:30 
A.  M.  the  next  morning,  notifying  it  of  the 
illness,  wiiich  telegram  was  not  actually  sent 
until  11:30  a.  m.,  and  not  received  at  the 
home  office  of  the  insurer  until  after  1  p.  ic., 
the  sending  was  a  reasonable  compliance 
with  the  policy,  since  the  term  "forthwith*' 
does  not  in  all  cases  mean  instanter,  but 
often  has  a  relative  meaning  of  all  reason- 
able celerity,  or  all  reasonable  dispatch,  or 
with  reasonable  and  proper  diligence,  de- 
pending on  the  circumstance  of  each  case. 

[See  note  at  end  of  this  case.] 

Harmless  Error  —  Admission  of  EtI- 
dence  ^~  Issue  Not  Submitted  to  Jnry* 

In  an  action  on  a  policy  on  a  stallion, 
where  the  plaintiff  was  allowed  to  testify 
that,  in  signing  an  application  which  the 
company's  agent  had  filled  out  falsely,  he 
had  no  intention  of  committing  fraud,  and 
where  the  court,  in  submitting  the  question 
of  fraud,  instructed  that  if  the  insured  truth- 
fully states  the  facts  to  the  agent  who  filla 
out  the  answers  in  the  application,  and  the 
party  securing  the  insurance  does  not  read 
over  the  application,  and  does  not  have  it 
read  over  to  him,  and  has  no  reason  to  sus- 
pect disparity  between  the  application  and 
his  answers,  he  may  recover,  and  is  not 
guilty  of  fraud,  although  the  agent  has 
placed  in  the  application  different  answers 
than  those  given  him  by  insured,  any  error 
in  the  admission  of  the  testimony  is  harm- 
less, since  the  question  of  intent  was  not 
submitted  to  the  jury. 

Insurance  —  Frand  —  Unintentional 
False  Statements  —  Application  Not 
Read  bj  Insured. 

Where  one  applying  for  insurance  truth- 
fully states  all  the  facts  required  by  the 
application  to  the  insurer's  agent,  who  fills 
out  the  application  falsely  and  not  in  ac- 
cordance with  the  applicant's  statements, 
and  the  latter  does  not  read  over  the  appli- 
cation, or  have  it  read  over  to  him,  and  has 
no  reason  to  suspect  disparity,  he  is  not 
guilty  of  fraud,  and  may  recover. 

Trial    —    Striking    Out    Testimony    — 
Testimony  Admitted  without  Objec- 
tion. 

Where  the  court  refuses  to  strike  the 
plaintiff^s     incompetent     testimony,     which 
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came  in  without  objection  or  exception,  the 
action  is  proper. 

Error  to  Circuit  Courts  Gratiot  county: 
Sbable,  Judge. 

Action  by  Or  la  J.  Simmons,  plaintiff, 
against  National  Live  Stock  Insurance  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  brings  error.    AFFiRiyrED. 

[552]  On  January  27,  1913,  the  plaintiff 
was  the  owner  of  three  valuable  stallions. 
Desiring  to  secure  insurance  upon  them,  he 
made  application  to  the  defendant  company. 
A  separate  application  was  made  as  to  each 
horse,  and  the  several  applications  contained 
representations  [553]  as  to  the  purchase 
price  paid  for  each  horse  as  follows: 

"Gascon. 


*u 


'Q.  Was  purchase  price  cash,  trade,  or 
both?  If  part  trade,  state  what  it  consisted 
of.  And.  Purchase  part  trade  and  part  cash, 
$2,250.  Q.  Cash  paid  for  animal?  Ans. 
$750.  Q.  Is  purchase  money  all  paid?  Ans. 
Yes.  Q.  If  not,  for  what  sum,  to  whom, 
and  when  due?     (Not  answered.) 


«i 


'Egypt. 

**Q.  WaB  purchase  price  cash,  trade,  or 
both?  If  part  trade,  state  what  it  consisted 
of.  Ans.  Cash.  Q.  What  amount  did  you 
pay  in  cash  for  the  animal?  Ans.  $2,000. 
Q.  Is  purchase  money  all  paid?  Ans.  Yes. 
Q.  If  not,  for  what  sum,  to  whom,  and  when 
due?     (Not  answered.) 

"Hursus. 

"Q.  Was  purchase  price  cash,  trade,  or 
both?  If  part  trade,  state  what  it  consisted 
of.  Ans.  Cash.  Q.  Cash  paid  for  animal? 
Ans.  $2,000.  Q.  Is  purchase  money  all 
paid?  Ans.  Yes.  Q.  If  not,  for  what  sum, 
to  whom,  and  when  due?     (Not  answered.)" 

The  defendant  company  issued  three  sepa- 
rate policies,  one  upon  each  stallion,  on  the 
29th  day  of  January,  1913,  for  the  premiums 
upon  which  plaintiff  paid  the  sum  of  $290. 

On  November  28,  1913,  at  about  8:30 
o'clock  in  the  evening,  the  plaintiff  noticed 
that  the  horse  Gascon  was  acting  in  a  pe- 
culiar manner.  He  watched  him  for  a  short 
time,  when  the  horse  started  to  eat,  and 
plaintiff  left  him.  Returning  in  about  an 
hour,  the  horse  was  standing  with  his  head 
down,  acting  "kind  of  funny."  Plaintiff  im- 
mediately called  a  reputable  and  experienced 
veterinary  surgeon,  who  gave  the  horse  some 
medicine  and  stayed  with  it  about  an  hour, 
when  it  appeared  to  him  to  be  all  right.  He 
in.structed  the  plaintiff  to  stay  with  the  horse 
and  call  him  if  it  became  [554]  worse.     Its 


condition  at  or  about  midnight  on  the  28th 
caused  the  plaintiff  to  again  call  the  veteri- 
nary, who  responded  at  once,  and  the  horse 
was  removed  to  the  stable  of  the  veterinary 
surgeon,  who  worked  with  it  all  that  night, 
treating  it  for  indigestion  and  impaction. 
About  4  o'clock  in  the  morning  a  second 
veterinary  was  called  by  telephone  from  a 
neighboring  town,  and  both  surgeons  contin- 
ued to  work  over  the  animal.  At  about 
8:30  A.  K.  plaintiff  filed  for  transmission  a 
telegram  to  defendant  company  notifying  it 
of  the  illness  of  the  animal.  The  telegram 
was  not  actually  sent,  however  until  11:52 
A.  M.,  and  was  not  received  at  Indianapolis, 
the  home  city  of  the  defendant  company, 
until  after  1  p.  m.  that  day.  As  soon  as 
defendant  company  received  notice  of  the 
condition  of  the  horse,  it  secured  the  s^vices 
of  a  third  veterinary  surgeon,  who  arrived 
at  about  6  o'clock  in  the  evening  of  the  29th. 
He  remained  with  the  horse  until  it  died  at 
6  o'clock  the  following  morning,  the  30th. 

Shortly  after  the  death  of  the  horse,  plain- 
tiff tiled  proofs  of  loss,  in  which,  under  oath, 
he  stated  that  he  had  paid  $2,000  in  cash 
for  the  horse.  Defendant  at  once  denied  all 
liability  under  its  policy,  whereupon  this 
suit  was  brought.  The  defendant  filed  a  no- 
tice under  the  plea  of  the  general  issue, 
setting  up,  as  matter  of  special  defense,  the 
alleged  fact  that  the  plaintiff  had  falsely  and 
fraudulently  represented  the  cost  of  the  ani- 
mal insured  and  the  manner  of  payment 
therefor.  Said  notice  further  sets  out  that 
the  insurance  contract,  among  other  things, 
provided  that: 

"The  perils  indemnified  against  by  this 
policy  do  not  include  death  from  any  cause, 
where  the  assured  does  not  render  forthwith 
by  telegraph  or  telephone  to  the  company  at 
its  home  office,  504  Central  Union  Telephone 
Building,  Indianapolis,  Indiana,  notice  of 
any  sickness  or  accident  with  which  any  of 
the  animals  hereby  insured  may  become  af- 
flicted." 

[555]  The  claim  is  made  under  said  plea 
and  notice  that  the  telegram  sent  by  plain- 
tiff notifying  defendant  of  the  illness  of  the 
horse  Gascon  was  not  a  compliance  with  this 
provision  of  the  policy.  Upon  the  trial, 
plaintiff  testified,  without  objection  on  the 
part  of  the  defense,  to  the  following  facts: 
"At  the  time  I  made  application  for  insur- 
ance on  Gascon,  I  made  application  for  in- 
surance on  Hursus  and  Egypt,  and  received 
policies  for  all  three  stallions  nt  the  same 
time.  I  paid  $290  to  A.  £.  Barstow,  agent 
of  the  company,  for  it  as  premium  on  said 
policies  before  I  received  the  policies.  Henry 
Barstow  and  A.  E.  Barstow  were  in  the  ofiice 
together  at  the  time.  When  I  paid  for  these 
policies,  I  can't  just  remember  whether  I 
made  the  check  to  A.  E.  Barstow  or  Henry 
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Bars  tow,  but  I  think  A.  E.  Barstow.  Ex- 
hibit 10  is  the  check  by  which  I  paid  A.  E. 
Barstow  $290  premium.  I  delivered  it  to 
him  at  the  time  I  got  the  policies  I  received 
February  13th.  Mr.  A.  E.  Barstow  drew  one 
and  part  of  another  of  the  applications  and 
was  taken  sick  and  Henry  drew  the  rest  of 
them. 

"Q.  Did  you  read  them? 

"A.  I  didn't. 

'Q.  Or  were  they  read  to  you? 
'A.  No,  they  were  not. 
'Q.  You  didn't  read  them  you  say? 

"A.  I  didn't." 

These  facts  were  equally  within  the  knowl- 
edge of  A.  E.  Barstow,  the  agent  of  the  de- 
fendant company,  who  wrote  the  insurance, 
and  who  was  dead  at  the  time  of  the  trial. 
A  motion  having  been  made  to  strike  out 
plaintiff's  testimony  so  far  as  the  facts  re- 
lated were  equally  within  the  knowledge  of 
the  defendant's  agent,  the  court  in  the  first 
instance  granted  the  motion,  but  later  rein- 
stated the  testimony.  Plaintiff  was  permit- 
ted to  testify,  over  objection,  that,  in  signing 
said  application,  he  had  no  intention  of  com- 
mitting a  fraud  upon  the  defendant.  Tlie 
case  was  submitted  to  the  jury  upon  two 
grounds : 

[556]  (1)  As  to  whether  the  plaintiff  was 
guilty  of  fraud  because  of  the  alleged  mis- 
statements contained  in  the  application. 

(2)  Whether  the  telegram  sent  by  plain- 
tiff to  defendant  on  the  morning  of  the  29th 
of  November  was  a  compliance  with  the  pol- 
icy requirement  that  a  notice  be  sent  "forth- 
with." 

Plaintiff  had  verdict  and  judgment. 

McCall  Bros,  and  M.  8.  Meyherg  for  ap- 
pellant. 

O.  O.  Tuttle  and  Edtoin  H.  Lyon  for  ap- 
pellee. 

Brooke,  C.J.  {after  stating  the  facta). — 
There  is  no  doubt  that  the  statement  ap- 
pearing in  the  application  for  insurance  upon 
the  horse  Gascon,  touching  the  question  of 
the  cost  of  said  animal,  is  not  in  accord- 
ance with  the  facts.  It  appears  that  plain- 
tiff bought  three  horses,  a  small  piece  of 
real  estate,  and  some  other  personal  property 
for  $5,000.  At  the  time  he  consummated  the 
deal,  he  paid  $500  down  to  bind  the  bargain. 
One  thousand  five  hundred  dollars  further 
was  paid  at  the  time  the  property  was  de- 
livered to  him,  and  the  balance  of  $3,000  was 
secured  by  two  promissory  notes  of  $1,500 
each,  indorsed  by  his  father,  falling  due 
some  time  later.  It  was,  however,  claimed 
by  the  plaintiff,  and  his  claim  is  borne  out 
by  the  testimony  of  Henry  Barstow,  who  was 
a  brother  of  A.  E.  Barstow,  the  agent  of  the 
defendant  company,  and  who  for  many  years 


had  been  associated  with  his  brother  as  clerk 
in  the  latter's  office,  that  he  truthfully  dis- 
closed the  facts  attending  the  purchase.  This 
witness  testified  explicitly  to  the  fact  that 
the  plaintiff  had  told  his  brother,  the  agent 
of  the  defendant  company,  that  he  paid 
$2,000  for  the  horse  Gascon,  $1,500  for  the 
horse  Egypt,  and  $1,200  for  the  horse 
Hursus;  that  he  had  paid  $2,000  in  cash, 
and  had  given  notes  indorsed  by  his  father 
for  $3,000,  the  balance  of  the  purchase  price. 
An  objection  was  made  to  the  testimony  of 
this  witness  upon  the  ground  that  the  facts 
related  in  his  testimony  were  equally  within 
the  knowledge  of  A.  £.  Barstow,  defendant's 
agent,  and  for  the  reason  that  no  foundation 
was  laid  for  the  testimony,  [557]  and  it  was 
therefore  incompetent.  The  objection  was 
overruled,  the  testimony  taken,  and  error  is 
assigned  thereon.  We  are  of  opinion  that 
the  ruling  was  correct.  Henry  Barstow  was 
a  clerk  in  his  brother's  office.  He  was  pres- 
ent probably  all  of  the  time,  but  certainly 
a  large  part  of  the  time  while  the  appli- 
cations were  being  prepared  by  his  brother. 
His  brother  was  taken  ill  and  left  the  of* 
fice  in  the  course  of  the  transaction,  and 
Henry  Barstow  completed  the  filling  out  of 
the  applications.  It  certainly  cannot  be  said 
that  in  so  doing  he  acted  as  agent  for  the 
plaintiff.  We  are  of  opinion  that  his  re- 
lation to  the  business  in  hand  was  practically 
that  of  his  employer,  who  certainly  would 
have  been  a  competent  witness  to  testify  to 
the  facts  elicited  from  his  clerk. 

Error  is  assigned  upon  the  ruling  of  the 
court  permitting  the  plaintiff  to  disclode  the 
details  of  his  bargain  with  Mrs.  Clark  at 
the  time  he  purchased  the  horses.  It  was  his 
claim  that  the  $2,000  cash  paid  at  the  time  of 
the  purchase  was  paid  for  the  horse  Gascon, 
for  the  reason  that  Mrs.  Clark  claimed  that 
a  note  was  still  outstanding  on  said  liorse, 
and  that  it  was  necessary  for  her  to  have  the 
cash  to  pay  for  that  horse  and  some  other 
obligations.  It  is  urged  on  behalf  of  the  de- 
fendant that  this  testimony  should  have  been 
excluded,  because  it  was  the  conclusion  of  the 
witness  as  to  how  the  money  paid  was  ap- 
plied, and  as  to  the  details  of  the  transaction. 
We  do  not  think  the  testimony  open  to  this 
objection.  It  was  a  narration  of  alleged 
facts  and  not  in  any  sense  an  assertion  of  the 
conclusions  of  the  witness. 

It  is  next  urged  that  the  court  erred  in  sub- 
mitting the  question  of  the  sufficiency  of  the 
notice  to  the  jury.  Many  authorities  are 
cited  upon  this  point  by  defendant's  counsel, 
among  them  the  following:  Illinois  Live 
Stock  Ins.  Co.  V.  Kirkpatrick,  61  III.  App. 
74 ;  Green  v.  Northwestern  Live-stock  Ins.  Co. 
87  la.  358,  54  N.  W.  [558]  349;  Alston  v. 
Northwestern  Live  Stock  Ins.  Co.  7  Kan. 
App.  179,  53  Pac.  784;   Johnston  v.  North- 
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western  Live  Stock  Ins.  Co.  107  Wis.  337  83 
N.  W.  641;  Swain  v.  Security  Live  Stock  Ins. 
Co.  165  Mass.  321,  43  N.  E.  105,  Without 
determining  whether  the  question  should  have 
been  submitted  to  the  jury  (Griffey  v.  New 
York  Cent.  Ins.  Co.  100  N.  Y.  417,  3  N.  E. 
309,  53  Am.  Rep.  202;  Carpenter  v.  German 
American  Ins.  Co.  135  N.  Y.  298,  31  N.  E. 
1015;  McNally  v.  Phoenix  Ins.  Co.  137  N.  Y. 
389,  33  N.  E.  475;  Hernden  v.  Milwaukee 
Mechanics'  Ins.  Co.  164  Mass.  382,  41  N.  E. 
658,  49  Am.  St.  Rep.  467 )  or  passed  upon  by 
the  court,  we  are  of  opinion  that  the  defend- 
ant was  not  injured  by  such  submission.  Un- 
der the  circumstances  surrounding  this  case, 
as  disclosed  by  the  record,  we  think  that 
the  sending  of  the  telegram  at  8:30  in 
the  morning  was  a  reasonable  compliance 
with  the  "forthwith"  requirement  of  the 
policy.  We  had  occasion  to  consider  the  legal 
meaning  of  the  term  "forthwith'*  in  the  case 
of  Walker  v.  Detroit,  138  Mich.  538,  101  N. 
W.  809.    We  there  said: 

"The  term  'forthwith'  does  not  in  all  cases 
mean  *instanter,'  but  may  and  often  does  have 
a  relative  meaning,  and  may  mean  'all  rea- 
sonable celerity'  or  'all  reasonable  dispatch,' 
'with  reasonable  and  proper  diligence.'  13 
Am.  &  Eng.  Enc.  Law  (2d  ed.)  p.  1157  et  aeq. 
And  what  is  a  reasonable  time  depends  on 
the  circumstances  of  each  case.  Anderson  ▼. 
Goff,  72  Cal.  73,  13  Pac.  73,  1  Am.  St.  Rep. 
34." 

The  horse  fell  seriously  ill  about  10:30 
p.  M.  From  that  time  on  during  the  night 
the  plaintiff,  part  of  the  time  with  one  veter- 
inary surgeon  and  part  with  two,  worked 
over  him  in  a  fruitless  endeavor  to  save  his 
life.  He  testified  that  he  filed  his  telegram 
about  8:30  A.M.  It  was  not  actuallv  trans- 
niitted  until  nearly  12  o'clock.  This  delay  in 
transmission  was  apparently  in  no  sense  due 
to  the  negligence  of  the  plaintiff.  It  should 
perhaps  be  noted  that,  while  the  policy  re- 
quires [559]  "forthwith"  notice  by  telephone 
or  telegraph,  the  application  signed  by  the 
plaintiff  contains  the  agreement  of  warranty 
that  he  will  send  such  notice  "forthwith  by 
registered  mail  or  telegraph."  The  policy 
makes  the  application  a  part  of  the  contract, 
and  the  plaintiff  would  clearly  have  acted 
within  his  legal  rights  had  he  sent  the  notice 
by  registered  mail  instead  of  telegram,  in 
which  event  it  would  not  have  reached  the 
plaintiff  until  a  much  later  hour  than  the 
telegram,  in  fact,  did.  We  think  that  the 
court  might,  with  entire  propriety,  have 
withdrawn  the  question  from  the  considera- 
tion of  the  jury  and  himself  determined,  as  a 
matter  of  law,  that  the  notice  as  sent  was  a 
reasonable  compliance  with  the  policy  re- 
quirement. 

Error  is  assigned  upon  the  ruling  of  the 
court  in  permitting  the  plaintiff  to  testify 
that,  in  signing  the  application,  he  had  no  in-^ 
tention   of   oommitting   fraud.     The   assiga- 


ment  is  without  merit,  for  the  reason  that 
the  court,  in  submitting  the  question  of  fraud 
to  the  jury,  instructed  them: 

"But  I  also  charge  you  that  in  that  re- 
spect it  is  the  law  in  this  State  that  if  a 
party  truthfully  states  the  facts  to  the  agent 
who  fills  out  the  answers  to  the  questions 
upon  the  application,  and  the  party  securing 
the  insurance  does  not  read  over  the  appli- 
cation and  does  not  have  it  read  over  to  him, 
so  that  he  has  no  reason  to  believe  or  know 
that  the  application  is  not  exactly  like  the 
answers  that  he  has  made,  then  he  may  re- 
cover and  is  not  guilty  of  fraud,  even  though 
the  agent  places  different  figures  or  different 
statements  or  answers  to  the  questions  than 
the  party  gave." 

It  is  therefore  apparent  that  the  question 
of  intent  was  not  submitted  to  the  jury.  We 
think  this  portion  of  the  charge,  which  is  the 
subject  of  an  exception,  is  warranted  under 
the  following  authorities:  Michigan  State 
Ins.  Co.  v.  Lewis,  30  Mich.  41;  Temmink  y. 
Metropolitan  L.  Ins.  Co.  72  Mich.  388,  40  N. 
W.  469;  Van  Houten  v.  Metropolitan  L.  Ins. 
Co.  110  Mich.  682,  68  N.  W.  982;  [560]  Perry 
V.  John  Hancock  Mut.  L.  Ins.  Co.  147  Mich. 
645,  111  N.  W.  195;  Clark  v.  North 
American  Union,  179  Mich.  131,  146  N.  W. 
336. 

The  refusal  of  the  court  to  strike  out  that 
portion  of  the  testimony  of  the  plaintiff  r^ 
fating  to  facts  equally  within  the  knowledge 
of  defendant's  agent  was  correct.  The  testi- 
mony came  without  objection  or  exception. 
Counsel  cannot  sit  by  and  permit  incompe- 
tent testimony  to  be  introduced  without  ob- 
jection and  afterwards,  when  it  is  found  to  be 
unsatisfactory,  have  it  stricken  from  the 
record,  Berryman  v.  Graham,  21  N.  J.  Eq. 
370;  Quin  v.  Lloyd,  41  N.  Y.  349;  Barbier  v. 
Young,  115  Mich.  100,  72  N.  W.  1096.  Other 
assignments  of  error,  in  our  opinion,  do  not 
require  consideration. 

The  judgment  is  affirmed. 

Kuhn.  Stone,  Ostrander,  Bird..  Moore,  and 
Steere,  J  J.,  concurred. 

The  late  Justice  McAlvay  took  no  part  in 
this  decision. 

Rehearing  denied  December  22,  1915. 
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Introductory, 

The  earlier  cases  on  the  subject  of  animal 
insurance  are  reviewed  in  the  note  to  Kinnev 
V.  Farmer's  Mut.  F.  etc.  Soc.  Ann.  Cas.  1915A 
609.  This  note  collates  the  more  recent  de- 
cisions. 

Formation  or  Renewal  of  Contract, 

In  Live  Stock  Ins.  Assoc,  v.  Stickler  (Ind.) 
115  N.  E.  691,  it  was  held  that  a  mutual 
live  stock  insurance  company  was  not  es* 
topped  by  the  retention  of  the  premium  to 
deny  that  an  application  had  been  accepted. 

In  National  Live  Stock  Ins.  Co.  v.  Cramer 
(Ind.)  114  N.  E.  427,  an  oral  contract  to 
renew  a  policy  of  animal  insurance  was  held 
to  be  valid,  and  a  recovery  was  sustained  in 
the  following  facts  "On  April  16,  1912,  de- 
fendant issued  to  plaintiff  a  policy  of  in- 
surance, by  the  terms  of  which  defendant,  in 
consideration  of  the  sum  of  $50  as  premium, 
agreed  to  insure  plaintiff  against  the  loes  of 
two  horses  by  death  for  a  period  of  one  year 
to  the  amount  of  $100  on  one  horse  and  $400 
on  another,  named  'Turban.'  Before  the  ex- 
piration of  the  policy  defendant  mailed  a  let- 
ter to  plaintiff,  wherein  he  was  informed  of 
the  time  his  policy  would  expire,  and  a  re- 
quest was  made  that  he  renew  his  policy,  and 
he  was  directed  to  reach  the  local  agent  and 
*have  him  take  care  of  his  interests.'  On  the 
same  day  defendant  also  wrote  its  local 
agent  Cummins,  directing  him  to  use  his  best 
endeavors  to  secure  a  renewal  of  the  policy 
if  he  still  considered  the  risk  desirable.  Upon 
receipt  of  his  letter  plaintiff  called  upon  the 
agent  Cummins,  and  informed  him  of  his 
desire  to  again  insure  with  his  company  for 
the  same  amount,  'but  that  he  desired  the 
entire  sum  placed  on  the  one  horse  Turban.' 
The  agent  instructed  plaintiff  to  bring  him 
the  card,  giving  the  description  and  number 
of  the  horse,  and  that  they  would  arrange 
to  reinsure  him.  Afterwards,  and  before  the 
expiration  of  the  old  policy,  plaintiff  pro- 
vided defendant  with  the  requested  infor- 
mation, and  thereafter,  and  in  the  absence  of 
plaintiff,  the  agent  Cummins  prepared  an  ap- 
plication for  him,  which  was  mailed  to  de- 
fendant at  its  office  in  the  city  of  Indian- 
apolis. Plaintiff  then  offered  to  pay  the 
premium  to  the  agent,  but  he  was  told  not 
to  pay  it  until  he  received  the  policy,  and 
that  he  could  consider  himself  insured.  Im- 
mediately after  the  expiration  of  the  policy 
plaintiff  again  called  on  the  local  agent  for 
his  new  policy,  but  was  informed  that  it  had 
not  been  received  from  the  home  office,  but 
agreed  and  promised  that  he  should  consider 
himself  insured  in.  the  sum  named  in  his  ap- 
plication on  the  horse  Turban.  While  all 
these  matters  were  happening  defendant  was 
holding  out  to  the  public  and  to  appellee  that 


Cummins  was  its  agent;  that  plaintiff  had  no 
knowledge  of  any  limitation  on  his  authority. 
Plaintiff  relied  on  the  agreement,  believing 
that  Cummins  was  defendant's  agent,  and 
was  induced  to  rely  on  said  insurance,  and 
not  to  take  insurance  in  any  other  company. 
About  8  o'clock  A.M.  of  May  18,  1913,  the 
horse  Turban  became  sick.  He  was  then  on 
plaintiff's  farm,  about  one  mile  from  Mill- 
ville,  Henry  county,  and  about  seven  miles 
from  Hagerstown.  Plaintiff  immediately  called 
a  veterinary  surgeon  at  Hagerstown  by  tele- 
phone, and  he  came  at  once  to  attend  the  horse. 
Plaintiff  was  required  to  telephone  through 
the  exchange  at  Millville,  and,  the  18th  day  of 
May  being  Sunday,  the  exchange  was  closed 
after  9  o'clock  of  that  day.  The  veterinary  re- 
mained with  the  horse  the  greater  part  of 
that  day  and  until  two  o'clock  of  the  neict 
morning,  when  the  horse  died.  Plaintiff  im- 
mediately notiticd  defendant  of  the  death  of 
the  horse,  and  asked  what  disposition  should 
be  made  of  him,  and  was  told  by  Cummins  to 
bury  him.  He  had  the  horse  moved,  however, 
to  Hagerstown,  where  an  autopsy  disclosed 
that  he  had  died  from  acute  indigestion. 
The  horse  had  never  been  sick  before,  was  a 
pedigreed  stallion,  and  was  worth  $1,000. 
After  the  death  of  the  horse  and  within  a 
reasonable  time,  on  the  22d  day  of  May, 
plaintiff  wrote  a  letter  to  defendant,  in  which 
he  narrated  all  the  bosineas  transactions 
had  with  their  agent;  that  he  relied  upon 
the  statement  made  by  the  agent  that  the 
horse  was  insured;  that  he  had  died  shortly 
after  the  new  insurance  had  been  placed; 
that  he  had  notified  the  agent  of  his  death, 
and  demanded  the  new  policy  and  the 
amount  of  insurance  which  had  been  placed 
on  the  horse.  All  of  which  was  refused  by 
the  defendant  on  the  ground  of  nonliability." 

Ownership  hy  or  Interest  of  Insured. 

A  local  agent  of  a  live  stock  insurance 
company  may  consent  to  an  incumbrance  on 
the  insured  animal.  National  Live  Stock 
Ins.  Co.  V.  Jackson,  160  Ky.  228,  169  S.  W. 
695. 

It  must  appear  affirmatively  that  the  in- 
sured was  the  owner  of  the  animal  at  the 
time  of  the  loss.  Live  Stock  Ins.  Assoc,  v. 
Sticker   (Ind.)    115  N.  E.  691. 

Cause  of  Loss, 

Where  an  insured  animal  is  in  a  dying 
condition  the  fact  that  the  owner  authorizes 
it  to  be  killed  to  end  its  suffering  does  not 
preclude  recovery  on  the  policy.  National 
Live  Stock  Ins,  Co.  v.  Elliott,  60  Ind.  App. 
112,  108  N.  E.  784,  wherein  it  was  said: 
"The  animal  was  in  a  suffering,  dying  con- 
dition, and  there  was  no  possibility  of  re- 
covery.    Under  such  circumstances  every  in- 
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stinct  of  humanity  dictated  that  the  veter- 
inary surgeon  and  the  owner  of  the  animal 
should  do  exactly  what  they  did — end  the 
suffering.  It  is  idle  to  say  under  such  cir* 
cumstances  that  the  death  was  not  caused 
from  foaling  insured  against  in  the  policy. 
Hie  foaling  brought  about  the  dying,  suf- 
fering condition.  The  act  of  the  veterinary 
surgeon  and  owner  was  but  humane,  and  to  be 
<.«mmended  rather  than  condemned,  as  the 
facts  are  here  shown.  This  question  has  re- 
cently been  decided  by  this  court  adversely 
to  appellant's  contention.  Live  Stock  Ins. 
Assoc.  V.  Edgar,  56  Ind.  App.  489,  105  N.  E. 
641.  It  is  further  argued  that  the  animal  was 
killed  by  an  officer  of  the  law,  and  therefore 
there  could  be  no  recovery,  as  the  policy  con- 
tains the  following  language:  This  company 
will  not  be  liable  .  .  .  for  the  death  of 
any  animal  which  is  caused  by  the  authority 
or  direction  of  any  state  or  government  of- 
ficer, or  other  officer  or  of  any  person  claim- 
ing to  act  under  and  by  virtue  of  any  law.' 
Prior  to  the  trial  appellant  propounded  to 
jippellee  various  interrogatories,  among  which 
was  the  following:  *Was  this  party  [veter- 
inary surgeon]  an  officer  of  the  law,  or  any 
person  claiming  to  act  under  the  law? 
Answer:  Yes.*  Upon  the  basis  of  this  clause 
of  the  policy,  and  interrogatory,  appellant 
contends  there  can  be  no  recovery.  There  is 
no  merit  in  this  contention.  It  is  not  dis- 
-closed  what  official  position  the  veterinary 
Aurgeon  held,  and  it  is  clear  that  he  was  not 
acting  in  an  official  capacity  when  he  per- 
formed the  act  complained  of,  but  was  rather 
performing  his  duty  as  a  veterinary  surgeon, 
prompted  by  the  instincts  of  humanity,  in 
order  that  the  pain  and  suffering  might  be 
relieved.*' 

If,  in  an  action  on  a  policy  of  animal  in- 
surance, it  appears  that  the  insured  animal 
was  found  dead  with  no  mark  of  violence  on 
its  body,  it  will  be  presumed  that  it  died  from 
-some  disease  common  to  its  species.  Colley 
V.  National  Live  Stock  Ins.  CJo.  185  Mo.  App. 
«16,  171  8.  W.  663;  Shipman  v.  National 
Live  Stock  Ins.  Co.  187  Mo.  App.  400,  173 
S.  W.  735.  See  to  the  same  effect  National 
Live  Stock  Ins.  Co.  v.  Warren  (Tex.)  181  S. 
W.  790.  In  that  case  there  was  testimony  as 
follows:  "He  (the  horse)  had  not  shown 
•any  signs  of  sickness  before  the  night  of  his 
death.  I  heard  him  making  a  noise  at  the 
ham.  and  went  out  and  opened  the  door.  As 
soon  .as  I  opened  the  door,  he  fell  out  of  the 
barn  and  was  dead  before  I  could  put  a  bridle 
upon  him.  I  did  not  have  time  to  get  a 
veterinary  surgeon  or  any  one  to  treat  him. 
I  do  not  know  what  caused  his  death.  He 
had  never  been  sick  but  once  before,  and  that 
was  for  but  a  few  moments."  The  court  said : 
""If  the  burden  was  on  appellee  to  show  not 
•only  the  death  of  the  horse,  but  also  the 
cause  of  his  death,  we  think  the  trial  court. 


in  the  absence,  as  was  the  case,  of  testimony 
tending  to  show,  or  even  suggesting,  that 
his  death  was  due  to  one  of  the  excepted 
causes,  had  a  right  to  infer  from  the  testi- 
mony of  appellee  set  out  in  the  statement 
above  that  the  horse  died  from  disease  or 
accidental  injuries  provided  against  in  the 
policy,  llie  circumstances  as  to  his  death 
shown  by  that  testimony  to  our  minds 
negatived  an  inference  therefrom  tliat  he 
died  from  any  of  the  excepted  causes,  but  in- 
dicated, instead,  that  his  death  was  due  to 
sudden  illness  or  accidental  injuries  covered 
by  the  policy." 

Place  of  JjOsb. 

As  to  whether  a  policy  of  insurance  on  live 
stock  in  a  designated  place  covers  the  animals 
while  they  are  temporarily  in  another  place, 
see  the  notes  to  Lathers  v.  Mutual  F.  Ins. 
Co.  15  Ann.  Cas.  659,  and  Rosenthal  v.  In- 
surance Co.  of  North  America  Ann.  Cas. 
1916E  395. 

Notice  of  Sickness,  Accident  or  Loss, 

A  slight  scratch  received  by  an  insured 
animal  from  which  no  injury  is  reasonably 
to  be  apprehended  is  not  an  "accident"  of 
which  notice  must  be  given  to  the  insurer. 
Scarlett  v.  National  Live  Stock  Ins.  Co.  193 
111.  App.  488.  So  in  National  Live  Stock  Ins. 
Co.  V.  Bartlow,  60  Ind.  App.  233,  110  N.  E. 
224,  it  was  said:  "The  language  of  the 
policy,  literally  interpreted,  would  require 
notice  in  case  of  sickness,  however  trival, 
and  that  such  notice  be  given  by  instan- 
taneous action.  The  language,  however, 
should  receive  a  reasonable  interpretation. 
It  should  not  be  construed  to  require  such 
notice  in  the  case  of  mere  temporary  indis- 
position, plainly  and  apparently  inconsequen- 
tial in  nature,  and  bearing  no  relation  to 
the  prospective  health  or  continued  existence 
of  the  animal.  Nor  should  it  be  so  inter- 
preted as  to  require  notice  simultaneous  with 
the  manifestation  of  the'  physical  disorder 
and  regardless  of  attending  circumstances." 

In  Robson  v.  Pennsylvania  Mut.  Live  Stock 
Ins.  Co.  57  Pa.  Super.  Ct.  491,  the  court  said: 
"During  the  life  of  tlie  policy  nodules  devel- 
oped on  the  stallion's  legs  which  were  ex- 
amined by  a  veterinarian,  who  reported  that 
the  horse  was  suffering  from  epizootic 
lymphangitis,  a  disease  of  dangerously  in- 
fectious and  virulent  character.  The  policy 
provides,  'This  company  will  not  be  liable 
if  the  insured  in  case  of  sickness  or  accident 
to  the  animal  or  animals  hereby  insured 
shall  fail  to  render  at  once  notice,  to  the 
secretary  of  the  company,  of  such  sickness  or 
accident,  or  fail  to  immediately  employ  a 
duly  registered  and  licensed  veterinary  for 
the  same  and  promptly  furnish  his  name  and 
address  to  the  company.'    Was  the  condition 
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of  the  stallion  such  as  to  require  the  insured 
to  report  the  facts  to  the  company?  The 
testimony  in  the  case  shows  that,  notwith- 
standing these  lumps  upon  the  stallion,  he 
continued  as  active  as  ever  and  was  used  for 
breeding  purposes  up  to  within  three  days 
prior  to  his  death.  Several  witnesses,  one 
a  veterinarian,  testified  that  the  horse  was  in 
good  health.  The  veterinarian,  who  testified 
to  the  sickness  of  the  animal,  admitted  that 
in  the  condition  in  which  he  found  the  horse, 
he  might  render  services  little  less  than 
normal  for  months  and  in  some  cases  for 
years.  The  learned  judge  left  it  to  the  jury 
to  determine  whether  or  not  the  horse  was 
sick.  Was  the  diseased  condition  of  the  legs 
such  as  to  render  the  horse  sick?  Under  con- 
flicting testimony  the  court  could  not  very 
well  do  anything  but  leave  this  question  to 
the  jury,  lliere  is  undoubtedly  a  distinction 
between  a  disease  which  might  affect  some 
portion  of  the  body  and  a  general  condition 
which  causes  sickness.  Sickness  is  usually 
employed  as  a  synonym  to  ill  health.  Many 
of  the  minor  physical  ailments  are  due  to  a 
diseased  condition  of  some  portion  of  the  body 
and  the  general  health  nevertheless  may  re- 
main good.  Illness  is  a  disorder  of  health; 
a  disease  or  ailment  of  such  a  character  as 
to  affect  the  general  soundness  and  health- 
fulness  of  the  system  seriously,  and  not  a 
mere  temporary  indisposition  which  does  not 
tend  to  undermine  or  weaken  the  constitution 
of  a  person:  21  Cyc.  1728.  Sickness  does 
not  include  any  slight  ill  in  no  way  serious- 
ly affecting  the  applicant's  health  or  inter- 
fering with  his  usual  avocations:  36  Cyc. 
436.  A  statement  in  the  revival  application 
that  the  insured  has  not  during  the  period 
covered  thereby  *been  sick  or  afflicted  with 
disease'  was  not  necessarily  to  be  inferred 
to  be  false  from  the  fact  that  the  insured 
had  *a  cold:'  9  Am.  and  Eng.  Ency.  of  Law 
(2d  ed. )  475n,  and  other  cases  there  cited. 
Whether  the  disorder  that  the  horse  had  was 
such  as  came  within  the  terms  of  the  policy 
and  was  in  contemplation  of  the  parties  was 
for  the  jury." 

In  National  Live  Stock  Ins.  Co.  ▼.  Elliott, 
60  Ind.  App.  112,  108  N.  E.  784,  the  court 
doubted  whether  foaling  was  such  a  sickness 
as  to  require  the  giving  of  notice,  but  held 
on  the  evidence  that  notice  was  given  with 
reasonable  promptness. 

In  Colley  v.  National  Live  Stock  Ins.  Co. 
185  Mo.  App.  616,  171  S.  W.  663,  it  was 
said:  "Defendant's  second  and  third  de- 
fenses we  think  are  overcome  by  the  testi- 
mony of  the  plaintiff  with  reference  to  any 
knowledge  of  the  jack  being  sick  prior  to  his 
death.  It  is  admitted  that  plaintiff  did  not 
have  a  veterinary  surgeon,  nor  did  he  wire 
to  the  defendant  advising  it  of  the  sickness 
of  the  animal.     The  evidence  shows  that  a 


veterinary  came  to  plaintiff's  on  January 
21st  to  treat  a  mule,  and  that  as  he  passed 
by  the  barn  door  he  saw  the  jack  Gregory 
and  plaintiff  testified  he  said  soraetliing 
about  Gregory  being  a  big  jack,  to  which  the 
veterinary  replied,  *That  jack  always  did 
look  like  there  was  something  wrong  with 
him,' — 'and  I  said  it  is  not,  this  is  a  good 
jack  and  healthy  too,  and  I  went  up  to  see 
him  and  slapped  him  and  he  galloped  off.' 
The  plaintiff  says  that  he  went  with  the  man 
to  feed  the  jack  and  saw  that  he  was  eating 
heartily.  He  further  testified  that  the  veter- 
inary never  did  say  that  the  jack  was  sick 
or  that  it  ought  to  be  treated.  The  veter- 
inarv  made  tlie  remark  above  referred  to  as 
he  was  going  to  his  buggy.  Plaintiff  also 
testified  that  he  never  knew  the  jack  was 
sick  or  that  anything  was  the  matter  with 
him  until  he  was  found  dead  in  his  stall  on 
January  23d.  If  this  was  true,  and  the  jury 
believed  it,  he  could  not  have  telegraphed 
or  telephoned  the  insurance  company  advis- 
ing them  of  the  jack's  sickness  prior  to  his 
death;  neither  was  there  any  obligation  on 
plaintiff  to  call  a  veterinary  until  there  was 
some  substantial  reason  for  believing  the 
animal  was  sick." 

Where  a  policy  of  animal  insurance  re- 
quires notice  of  sickness  notice  must  be  given 
of  a  sickness  occurring  between  the  date  of 
the  policy  and  the  time  when  it  takes  effect, 
and  failure  to  give  the  notice  invalidates  the 
policy  though  the  animal  does  die  from  an- 
other cause.  Talbot  v.  Atlantic  Horse  Ins. 
Co.  193  111.  App.  587.  In  that  case  it  waa 
also  held  that  acts  of  the  insurer  done  in 
ignorance  of  the  first  sickness  did  not  waive 
the  failure  to  give  notice  thereof. 

In  National  Live  Stock  Ins.  Co.  v.  Sim- 
mons (Ind.)  Ill  N.  E.  18,  a  notice  was  held 
to  have  been  given  with  reasonable  prompt- 
ness, the  court  saying:  "Upon  the  question 
of  notice  the  evidence  is  that  the  mare  be- 
came sick  about  2  o'clock  in  the  afternoon; 
that  appellee  lived  four  miles  from  the  town 
of  Princeton,  and  could  not  send  a  telegram 
on  the  day  the  horse  died;  that  he  tried  to 
telephone  to  Princeton,  but  could  not  get 
through ;  that  he  finally  reached  a  veterinary 
by  telephone,  who  arrived  at  4  o'clock,  and 
he  and  appellee  worked  with  the  mare  until 
she  died  about  midnight,  and  it  was  not  safe 
for  either  to  leave  her  before  that  time.  Ap- 
pellee notified  appelant  the  next  day,  and 
furnished  proofs  of  loss,  and  appellant  dis- 
claimed liability.  .  .  .  The  circumstances 
shown  by  the  evidence  are  such  that  it  was 
practically  impossible  for  appellee  to  have 
given  the  required  notice  before  the  death 
of  the  animal,  and  it  appears  that  his  entire 
time  during  the  brief  sickness  before  itf 
death  was  taken  up  in  giving  it  necessary 
attention.     In  view  of   such  circumstances, 
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we  held  that  the  notice  was  given  within  the 
reasonable  time." 

In  National  Live  Stock  Ins.  Co.  ▼.  Bart- 
low,   60   Ind.   App.   233,   110   N.   £.   224,   a 
delay  in  giving  notice  was  held  to  be  unrea- 
sonable, the  court  saying:     "On  the  evening 
of   September   11,   1912,  appellee   discovered 
that  the  horse  was  again  sick.    This  sickness 
continued,  resulting  in  the  death  of  the  ani- 
mal on  the  forenoon  of  the  13th.     A  veteri- 
nary was  called   the   morning  of  the   12th. 
The  malady  was  kidney  trouble.    One-fourth 
mile   from   appellee's   residence   was   a  tele- 
phone, and  also  a  post  office  box  from  which 
letters  could  be  mailed.    At  Petersburg,  four 
miles  distant,  was  a  telegraph  office.    In  no 
manner  prior  to  the  death  of  the  animal  did 
appellee  notify,  or  attempt  to  notify,  appel- 
lant  or   its   secretary   of  the   sickness.     No 
excuse  is  given  for  such  failure.    Appellant's 
agent  who  solicited  the  insurance,  and  who 
delivered  the  policy  after  appellant  had  is- 
sued it,   lived  and  maintained   an  office  at 
Petersburg.    On  the  evening  of  the  13th,  ap- 
pellee  went  to  Petersburg,  for  the  purpose 
of  informing  appellant's  agent  that  the  horse 
had    died.      The   agent   being   out   of   town, 
appellee  returned  to  his  home  without  seeing 
him.     On  the  15th,  which  was  Sunday,  he 
returned  to  Petersburg,   saw  the   agent,  in- 
formed him  that  one  of  the  insured  animals 
was  dead,  and  requested  him  to  notify  the 
company.    The  agent  informed  appellee  that 
it  was  his  duty  to  give  notice  of  loss,  and 
presented  him  a  sheet  of  paper  and  an  en- 
velope to  be  used  for  that  purpose.    Septem- 
ber 16th,  appellee,  at  Vincennes,  mailed  such 
notice  to  appellant.     On  receipt  of  the  no- 
tice,   appellant   forwarded    to    its    agent   at 
Petersburg  blanks  to  be  used  in  making  proof 
of  loss,  and  under  date  of  October  8th,  proof 
was  made  out,  signed  by  appellee,  and  for- 
warded to  appellant.    The  proof  of  loss  dis- 
closed the  facts   substantially  as  herein  set 
out  respecting  the  sickness  and  death  of  the 
horse,   and   also  that   it  had   some   sickness 
from  kidney  trouble  in  May,  whereupon  by 
letter  appellant  denied  liability.    As  we  have 
indicated,  the  policy  contained  express  pro- 
vision to  the  effect  that  the  company  would 
not  be  liable  for  loss  occurring  by  the  death 
of  an  insured  animal  if  such  animal  became 
sick  and  the  assured  failed  to  render  at  once 
notice  to  the  secretary  of  the  company  of 
such   sickness.     Dismissing   from   considera- 
tion a  case  of  sickness  from  which  there  is 
a  recovery,  as  the  May   sickness  here,  and 
directing  our  attention  to  sickness  terminat- 
ing fatally,  as  the  September  sickness  here, 
the  provisions  of  the  policy  are  plain   and 
unambiguous    that    notice    of    sickness    is   a 
condition  precedent  to  the  attaching  of  lia- 
bility for  a  loss  resulting  from  the  death  of 

the  insured  animal  caused  by  such  sickness. 
Ann.  Cas.  1017D — i. 


It  cannot  be  contended  that  appellant  waived 
the  required  notice,  or  that  it  is  estopped 
from  availing  itself  of  the  w^ant  of  notice, 
for  the  reason  that,  under  the  evidence,  ap- 
pellant, after  receiving  knowledge  of  the  cir- 
cumstances preceding  and  attending  the 
death  of  the  animal,  promptly  denied  liabil- 
ity, and  neither  required  nor  received  any- 
thing further  from  appellee."  See  also  the 
reported  case  as  to  timeliness  of  the  notice. 

Proofs  of  Loss* 

Proofs  of  loss  required  by  a  policy  of  ani- 
mal insurance  are  waived  by  a  disclaimer  of 
liability  and  also  by  a  failure  to  furnish 
blanks,  it  being  stipulated  in  the  policy  that 
the  proofs  shall  be  made  "upon  and  in  com- 
pliance with  forms  issued  by"  the  insurer. 
Atlantic  Horse  Ins.  Co.  v.  Nero,  108  Miss. 
321,  66  So.  780. 

Where  the  insurer  sends  a  veterinary  sur- 
geon to  examine  the  animal  after  its  death 
and  then  delays  for  more  than  sixty  days 
before  disclaiming  liability,  a  failure  to  file 
proofs  of  loss  within  sixty  days  is  waived. 
Mills  V.  Pennsylvania  Mut.  Live  Stock  Ins. 
Co.  67  Pa.  Super.  Ct.  483. 

Conditions,    Warranties   or  Representor 

tions. 

In  National  Live  Stock  Ins.  Co.  v.  Owens 
(Ind.)  113  N.  E.  1024,  statements  in  an 
application  for  animal  insurance  that  the  in- 
sured had  lost  no  animals  within  the  last 
two  years  and  that  the  insured  animal  (a 
stallion)  would  be  handled  by  the  insured, 
were  held  to  be  warranties. 

Where  the  insured  gives  true  answers  to 
all  questions,  and  the  agent  of  the  insurer 
writes  them  down  incorrectly,  the  insurer  is 
estopped  to  assert  a  breach  of  warranty. 
Scarlett  v.  National  Live  Stock  Ins.  Cp.  193 
111.  App.  488.  See  to  the  same  effect  Na- 
tional Live  Stock  Ins.  Co.  v.  Simmons  (Ind.) 
Ill  N.  E.  18;  Robson  v.  Pennsylvania  Mut. 
Live  Stock  Ins.  Co.  57  Pa.  Super.  Ct.  491; 
Bush  V.  Indiana,  etc.  Live  Stock  Ins.  Co.  74 
W.  Va.  244,  81  S.  E.  984. 

In  Kentucky  Live  Stock  Ins.  Co.  v.  Mc- 
Williauis,  173 'Ky.  92,  190  S.  W.  697,  a  state- 
ment as  to  the  price  paid  for  the  animal  was 
held  not  to  be  materially  false,  the  court 
saying:  "The  uncontradicted  proof  here 
shows  that  appellee  did  not  pay  $1,105  in 
cash  for  the  horse  to  those  from  whom  he 
bought  it,  as  stated  in  both  the  application 
and  proof  of  loss,  but  that,  instead,  he  paid 
$580  in  cash,  $40  in  accounts  that  he  held 
against  two  of  the  owners  of  the  horse,  a 
$50  note  he  gave  in  part  satisfaction  of  the 
price  for  which  he  bought  the  interest  of  one 
of  the  joint  owners,  and  19  shares  of  the 
capita]   stock  of  the  Central  Life  Insurance 


so 
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Company,  which  was  accepted  at  $20  per 
share  in  the  trade,  making  the  purchase  price 
$1,050.  Appellee  testified  that  to  this  sum 
he  added  the  $55  that  he  paid  as  a  premium 
on  the  policy,  because  he  regarded  the  pre- 
mium as  a  part  of  what  the  horse  was  cost- 
ing him.  As  it  is  clear  that  the  $55  he  was 
paying  as  a  premium  for  the  insurance  pol- 
icy was  no  part  of  the  purchase  price,  and 
as  the  purchase  price  was  not  all  paid  in 
cash,  but  a  part  of  same  consisted  of  a  note 
for  $50  and  shares  of  stock,  which,  it  is 
claimed,  were  worth  much  less  than  $20  per 
share,  the  price  at  which  it  was  accepted  in 
the  trade,  it  is  claimed  by  appellant  that 
the  statements  made  by  appellee,  in  both  the 
application  and  proof  of  loss,  that  he  paid 
$1,105  for  the  horse,  and  that  he  paid  same 
in  cash,  were  false,  fraudulent,  and  material 
and  that,  upon  this  proof,  it  was  entitled 
to  a  peremptory  instruction.  While  it  is  ap- 
parent that  the  statements  are  inaccurate 
and,  in  a  sense,  false,  we  are  of  the  opinion 
that  they  were  neither  fraudulent  nor  mate- 
rial. Counsel  for  the  appellant  insist  that 
a  different  rule  is  necessary  and  should  apply 
to  representations  of  the  purchase  price  of 
live  stock  in  an  application  for  insurance 
than  with  reference  to  other  kinds  of  prop- 
erty, as  such  companies  must  depend  and  do 
rely  almost  entirely,  in  fixing  the  value  of 
such  property,  upon  the  price  paid  for  it  by 
the  owner,  and  that,  for  that  reason,  mis- 
representations or  false  statements  with  ref- 
erence to  the  purchase  price  are  always  ma- 
terial, but  we  are  unable  to  see  any  reason 
why  the  rule  should  be  different  with  refer- 
ence to  such  property  than  with  reference 
to  any  other  property.  In  Providence  Sav. 
L,  Assur.  Co.  v.  Whayne,  131  Ky.  84,  93  S. 
W.  1049,  29  Ky.  L.  Rep.  160,  this  court  said: 
'Whether  it  was  material  to  the  contract,  as 
we  have  seen,  depends  on  whether  prudent 
men  of  ordinary  judgment  engaged  in  the 
same  business  would,  if  it  had  been  disclosed 
to  them,  have  either  raised  the  price  or  re- 
jected the  risk.'  The  material  question  in 
fixing  the  insurable  value  is,  therefore,  not 
what  the  owner  paid  for  the  property,  but 
what  it  is  worth.  Appellee  stated  in  his 
application  that  the  horse  was  worth  $1,200, 
and  this  value  is  fully  established  and  in  no 
wise  contradicted  by  the  proof,  in  which 
state  of  case  it  is  apparent  that  what  ap- 
pellee actually  paid  for  the  horse  was  not 
material."  See  also  Bush  v.  Indiana,  etc. 
Live  Stock  Ins.  Co.  74  W.  Va.  244,  81  S.  E. 
984,  wherein  it  was  held  to  be  a  question  for 
the  jury  whether  a  statement  of  the  amount 
"paid"  for  the  animal  was  fraudulent,  it 
appearing  that  the  animal  was  obtained  by 
the  insured  in  exchange  for  another. 

The  fact  that  as  the  result  of  a  post-mor- 
tem examination  a  veterinary  surgeon  testi- 


fied that  in  his  opinion  the  animal  had  heart 
trouble  at  the  time  the  policy  was  issued 
does  not  as  a  matter  of  law  show  a  breach 
of  a  warranty  of  soundness.  Shipman  v. 
National  Live  Stock  Ins.  Co.  187  Mo.  App. 
400,  173  S.  W.  735,  wherein  the  court  said: 
"The  onlv  evidence  offered  bv  the  defendant 
as  to  the  cause  of  the  jack's  death  and  that 
the  diseased  condition  existed  when  the  pol- 
icy was  issued  to  the  extent  of  rendering  the 
animal  unsound  was  the  evidence  of  the 
veterinary.  This  was  in  the  nature  of  ex- 
pert evidence  and  the  question  is  whether  it 
is  conclusive  and  precluded  a  contrary  find- 
ing. The  jurymen  were  living  in  a  rural 
community  and  familiar  with  domestic  ani- 
mals, their  habits,  diseases,  etc.  This  ani- 
mal is  conceded  to  have  been  perfectly 
healthy  so  far  as  could  be  seen  or  discovered 
by  one  handling  him.  It  was  a  serious  ques- 
tion whether  his  sudden  death,  without 
known  cause,  was  not  caused  by  lightning, 
but  nothing  to  justify  that  theory  was  dis- 
covered. This  was  the  purpose  of  holding 
the  post-mortem.  What  was  the  cause  of  his 
death,  as  well  as  whether  such  cause  or  any 
diseased  condition  existed  two  weeks  earlier, 
was  a  question  for  the  jury." 

In  Mills  V.  Pennsvlvania  Mut.  Live  Stock 
Ins.  Co.  57  Pa.  Super.  Ct.  483,  the  evidence 
was  held  to  make  a  question  for  the  jury  as 
to  the  soundness  of  the  animal  at  the  time 
the  policy  took  effect. 


CROWELIi 

V. 

MARYLAND     MOTOR     CAR     INSUR- 
ANCE COMPANY. 


North  Carolina  Supreme  Court — April  28, 

1915. 


160  X.   Car.   35;   SS   S,   E,   37. 


Insnrai&oe  •—  Constmction  of  Policy  — 
Rnles  of  Constmction. 

An  insurance  policy  should  be  interpreted 
by  the  rules  which  are  applicable  to  other 
written  contracts  to  ascertain  and  give  effect 
to  the  intention  of  the  parties. 

[See  14  R.  C.  L.  tit.  Insurance,  p.  925 
et  seq.] 

Sanie« 

An  insurance  policy  should  be  so  constnu^d 
as  to  effectuate  the  purpose  of  indemnifica- 
tion against  loss,  rather  than  to  defeat  it. 

Same. 

An  insurance  policy  should  be  fairly  and 
reasonably   construed,   unless   it  is  so   clear 
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^nd  unambiguous  as  not  to  require  a  con- 
struction, when  its  words  are  taken  in  their 
plain  and  ordinary  sense. 

Coiiditioiui  in  Policy  —  Use  of  Insured 
Property. 

An  insurance  company  may  insert  in  its 
policy  reasonable  conditions  as  to  the  use  of 
the  property  insured. 

Anton&obile     Insnranoe     — •     Condition 
against  Carrying  Passengers  for  Hire. 

A  clause  in  a  policy  of  insurance  on  a 
motor  car,  providing  that  the  car  should  not 
be  ^'rented  or  used  for  passenger  service  of 
any  kind  for  hire/'  does  not  authorize  a  for- 
feiture, where  the  car  was  used  by  the 
owner's  chauffeur  without  his  knowledge 
upon  a  single  occasion  to  carry  persons  for 
hire;  the  car  being  destroyed  while  in  the 
exclusive  possession  of  the  owner  and  after 
the  forbidden  use  had  ceased. 

[See  note  at  end  of  this  case.] 


A  clause  in  a  policy  of  insurance  of  a 
motor  car,  providing  that  the  car  should  not 
be  "rented  or  used  for  passenger  service  of 
any  kind  for  hire,"  implies  more  than  a 
single  act  of  renting  or  using,  and  refers  to 
the  business  of  carrying  passengers  for  hire. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Mecklenburg 
eounty:     Shaw,  Judge. 

Action  by  W.  J.  Crowell,  plaintiff,  against 
Maryland  Motor  Car  Insurance  Company,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

[35]  The  defendant  insured  the  plaintiff's 
motor  car  and  accessories  for  $1,000,  under  a 
policy  which,  by  its  eighth  clause,  provided  as 
follows:  "The  motor  car  hereby  insured  will 
not  be  rented  or  used  for  passenger  service 
of  any  kind  for  hire,  except  by  special  con- 
sent of  this  company  [36]  indorsed  hereon  in 
writing."  The  tenth  and  eleventh  clauses  de- 
clare that  the  policy  shall  be  void  if  there  be 
false  representation  or  concealment  in  cer- 
tain particulars  set  forth,  or  any  fraud  or 
false  swearing  about  any  matter  relating  to 
the  insurance,  and  shall  also  be  void  if  the 
interest  of  assured  in  the  car  be  other  than 
the  sole  and  unconditional  ownership,  or  if  it 
be  or  become  encumbered  by  chattel  mort- 
gage, or  if  there  is  any  change  in  the  owner's 
interest  or  title,  other  than  that  caused  by  his 
death,  whether  by  legal  process  or  judgment 
or  by  his  voluntary  act,  or  otheryvise.  The 
nineteenth  clause  provides  that  "No  suit  or 
action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of 
law  or  equity  until  after  full  compliance  by 
the  insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  twelve 
months  next  after  the  loss  or  damage."  In 
November,  1913,  plaintiff  was  the  owner  or 


proprietor  of  a  garage  in  the  city  of  Char- 
lotte, N.  C,  and  sometimes  hired  automobiles, 
and  held  a  license  for  the  purpose.  He  also 
kept  the  car  in  question  in  the  garage  for  his 
own  use,  and  not  for  renting  or  to  be  used 
in  passenger  service  of  any  kind  f  r  hire, 
though  it  had  been  used  just  once,  before  it 
was  burned,  to  take  a  man  to  the  railroad 
station.  The  car  was  taken  from  the  garage 
by  Ben  Stitt,  one  of  plaintiff's  employees,  and 
he  carried  a  party  of  bird  hunters  in  it  to 
Lincoln  County  on  Thanksgiving  day,  1913. 
It  was  punctured  several  times  on  the  re- 
turn, and  finally  left  at  a  place  on  the  Dowd 
road,  6  miles  from  Charlotte,  and  Ben  Stitt 
telephoned  to  another  garage  for  another  car 
to  take  the  party  of  men  to  the  city.  The  car 
came  and  the  men  were  carried  to  the  city, 
and  Stitt  paid  the  money  he  had  received 
from  them  for  this  service. 

The  defendant  offered  in  evidence  the  proof 
of  loss,  signed  by  plaintiff,  in  which  he  stated 
that  the  car  had  been  used  for  his  private 
purposes  "and  some  for  hire." 

The  court  charged  the  jury  that  if  they 
found  that  the  car  was  used  only  twice,  in 
carrying  a  man  to  the  station  at  a  former 
time  and,  on  the  occasion  when  it  was  burned, 
to  carry  the  hunters  to  Lincoln  County,  under 
the  circumstances  as  testified  by  the  plain- 
tiff, and  only  twice  during  a  period  of  a  year 
and  a  half,  it  would  not  be  such  a  renting 
or  using  of  the  car  "for  passenger  service  for 
hire"  as  is  forbidden  by  section  8  of  the 
policy,  and  they  would  answer  the  issue  in 
respect  thereto  "No;"  but  if,  on  the  contrary, 
they  found  it  was  kept  for  hire  and  used  for 
hire,  for  passenger  service,  they  would  answer 
the  issue  "Yes,"  as  that  was  a  violation  of 
section  8  of  the  policy  of  insurance.  The 
jury  returned  a  verdict  for  the  plaintiff, 
and  from  the  judgment  thereon  the  defendant 
appealed. 

Camteron  Morrison  and  J.  H.  McLain  for 
appellant. 

ThcKl,  A.  Adams  and  Cansler  d  Ca/Mier  for 
appellee. 

[37]  Walker,  J.  {after  stating  the  foots) . — 
We  find  no  material  error  in  the  trial  of  this 
case,  and  have  concluded,  after  patient  con- 
sideration of  the  facts,  that  substantial  jus- 
tice has  been  done,  and  in  accordance  with 
well  settled  principles  of  the  law.  A  policy  of 
insurance,  it  may  be  said  generally,  should  be 
interpreted  by  the  rules  which  are  applicable 
to  other  written  contracts  for  the  purpose  of 
ascertaining  and  giving  effect  to  the  real  in- 
tention of  the  parties.  We  have  said  that  it 
should  be  construed  strictly  against  the  insur- 
er and  favorably  to  the  insured,  when  there  ia 
doubt  or  ambiguity  in  its  terms,  as  it  is  sup- 
posed to  be  prepared  by  the  former.     But, 
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however  this  may  be,  the  object  of  the  contract 
being  to  afford  indemnity  against  loss,  it 
should  be  so  considered  as  to  effectuate  this 
purpose,  rather  than  in  a  way  which  will  de- 
feat it.  It  should  have,  from  every  point  of 
view,  a  fair  and  reasonable  construction,  un- 
less it  be  so  clearly  and  unambiguously  ex- 
pressed as  not  to  require  construction,  when 
its  words  will  be  taken  in  the  plain  and  ordi- 
nary sense.  Bray  v.  Virginia  F.  etc.  Ins.  Co. 
J  39  N.  C.  390,  51  S.  E.  922;  East  Carolina  R. 
Co.  V.  Maryland  Casualty  Co.  145  N.  C.  116, 
58  S.  E.  906;  19  Cyc.  655;  Watertown  F.  Ins. 
Co.  V.  Simons,  96  Pa.  St.  620;  Rogers  v.  JStna 
Ins,  Co.  35  C.  C.  A.  396,  96  Fed.  103;  Liver- 
pool, etc.  Ins.  Co.  v.  Kearney,  180  U.  S.  132, 
21  S.  Ct.  326,  45  U.  S.  (L.  ed.)  460;  Forest 
City  Ins.  Co.  v.  Hardesty,  182  111.  39,  65 
N.  E.  139,  74  Am.  St.  Rep.  161;  Springfield 
F.  etc.  Ins.  Co.  v.  Wade,  95  Tex.  598,  68  S. 
W.  977,  93  Am.  St.  Rep.  870,  68  L.R.A.  714; 
Vance  on  Insurance,  p.  429. 

The  clause  in  this  policy,  upon  the  alleged 
violation  of  which  the  defendant  relies  to  de- 
feat a  recovery,  provides  that  the  motor  car 
thereby  insured  "will  not  be  rented  or  used 
for  passenger  service  of  any  kind  for  hire, 
except  by  special  consent  of  the  company  in- 
dorsed on  the  policy."  It  is  apparent,  we 
think,  that  the  parties,  by  this  clause,  con- 
templated, not  a  single  act  of  renting  or  using 
the  car  for  hire,  a  mere  casual  or  isolated 
instance,  and  that,  too,  without  the  knowledge 
or  consent  of  the  owner,  but  something  of  a 
more  permanent  nature.  19  Cyc,  736.  This 
car  was  not  "rented"  in  the  sense  of  that 
word  as  employed  in  the  policy,  but  it  was 
used  by  the  plaintiff's  servant  to  carry  the 
hunters  to  the  country,  but  this  can  hardly 
be  considered  as  being  engaged  in  the  "pas- 
senger service."  In  Mears  v.  Humboldt  Ins. 
Co.  92  Pa.  St.  16,  37  Am.  Rep.  647,  it  was 
held :  "We  are  not  disposed  to  give  the  word 
*use*  in  this  policy  the  narrow  construction 
claimed  for  it.  It  must  have  a  reasonable  in- 
terpretation, such  as  was  probably  contem- 
plated by  the  parties  at  the  time  the  contract 
was  entered  into.  Nearly  every  policy  of  in- 
surance issued  at  the  present  time  contains 
this  condition,  or  a  similar  one.  W^hat  is 
intended  to  be  prohibited  is  the  habitual  use 
of  such  articles,  not  their  exceptional  use 
upon  some  emergency."  The  case  of  Spring- 
field F.  etc.  Ins.  Co.  v.  Wade,  supra,  furnishes 
another  illustration  of  this  rule.  This  ma- 
chine was  not  kept  for  the  purpose  of  being 
rented  or  used  in  the  passenger  service.  It 
was  the  merest  accident  that  it  was  used  on 
this  occasion,  "the  other  car  which  had  been 
used  for  hire  not  [38]  being  in  the  garage 
that  morning."  This  is  what  the  witness  Ben 
Stitt  said  about  it,  and,  besides,  when  the 
car  was  burned  the  journey  had  been  com- 
pleted and  all  the  parties  had  returned  to 


the  city  by  another  car,  the  night  before  the. 
burning,  which  was  one  of  those  unaccount- 
able accidents,  not  attributable  to  any  use 
of  the  car  for  carrying  the  parties  to  their 
hunting  ground,  so  far  as  appears.  The  hire 
had  been  given  up  and  the  owner  had  resumed 
the  possession  of  his  private  car,  and  placed 
it  in  the  care  of  his  servant  to  be  brought 
back  to  the  garage.  We  do  not  see,  from 
the  language  of  the  policy,  how  such  a  case 
could  have  been  intended  by  the  parties  as  a 
ground  of  forfeiture.  There  was  no  increase 
of  the  risk,  which  would  be  incurred  by  its 
ordinary  and  perfectly  legitimate  use  as  a 
private  automobile,  it  being  all  the  time  in 
the  possession  of  the  plaintiff's  chauffeur, 
and,  at  the  time  of  the  fire,  in  his  exclusive 
possession  and  control.  It  seems  to  us  that 
it  would  be  too  narrow  and  rigid  a  construc- 
tion of  the  clause  if  we  should  hold  that  this 
single  act  of  the  chauffeur  falls  within  its 
prohibition,  and  consequently  involves  a  for- 
feiture of  the  insurance.  The  carrying  of  the 
man,  some  time  before,  to  the  station  was,  if 
forbidden,  too  remote  from  the  time  when  the 
car  was  burned,  and  is  covered  by  the  prin- 
ciple announced  in  Cottingham  v.  Maryland 
Motor  Car  Ins.  Co.  168  N.  C.  259,  Ann.  Cas. 
1917B  1237,  84  S.  E.  274,  L.R.A.1915D  344. 
At  the  time  the  car  was  burned  the  alleged 
forbidden  use  of  it  bad  entirely  ceased,  and 
its  owner,  without  whose  knowledge  or  con- 
sent it  was  taken  out  of  the  garage,  had  re- 
sumed possession  and  control  of  it,  the  tire 
had  been  repaired,  and  he  was  then  engaged 
in  returning  it  to  the  garage.  The  increase 
of  risk  by  the  wrongful  use,  if  there  was 
such,  had  entirelv  ceased  and  determined. 
It  would  seem,  therefore,  that  upon  this  un- 
disputed state  of  facts  the  case  is  brought 
fairly  within  the  influence  of  the  principle  of 
Cottingham's  case.  Insurance  companies  have 
the  right  to  insert  in  their  policies  reasonable 
conditions  as  to  the  use  of  the  insured  proper- 
ty, and  the  court  will  not,  by  subtle  and 
ingenious  argument,  construe  away  the  pro- 
visions for  their  security  or  deprive  them 
of  their  full  benefit,  as  safeguards  against 
fraud  or  negligence,  or  other  unlawful  act, 
nor,  on  the  other  hand,  will  they  construe  the 
policy  so  strictly  in  favor  of  the  insurer  as 
to  make  them  more  than  they  were  designed 
to  be — a  protection  against  such  hazards,  and 
consequently  a  precarious  indemnity  to  the 
insured.  Gardner  v.  North  State  Mut.  L. 
Ins.  Co.  163  N.  C.  367,  Ann.  Cas.  1915B 
652,  79  S.  E.  806,  48  L.R.A.(N,S.)  714.  Tliey 
are  entitled,  both  insurer  and  insured,  to  a 
fair,  just,  and  common-sense  interpretation 
of  the  policy,  so  that  the  one  may  be  re- 
strained from  doing  things  calculated  unnec- 
essarily to  increase  the  risk,  and  which  are 
forbidden  by  the  policy,  and  the  other  may  be 
held  to  the  full  obligation  assumed  by  the 
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contract  to  furnish  a  certain  and  reliable  in- 
demnity against  loss,  the  parties  being  re- 
ciprocally lield  to  the  same  measure  of  duty 
and  fidelity  in  respect  to  the  obligations  im- 
posed by  the  insurance  contract. 

[39]  The  eighth  clause  is  somewhat  obscure- 
ly worded,  and  we  must  give  it  that  construc- 
tion which  favors  the  plaintiff,  as  it  involves 
a  question  of  forfeiture.  The  words  "pas- 
senger service,"  when  considered  in  connec- 
tion with  the  preceding  words,  "rented"  or 
**u8ed,"  imply  more  than  a  single  act  of  rent- 
ing or  using,  and  refer  to  the  business  of  car- 
rying passengers  for  hire.  It  is  susceptible 
of  this  meaning,  which,  under  the  familiar 
rule  applicable  to  such  cases  where  the  lan- 
guage is  not  clear  and  definite,  we  are  au- 
thorized to  give  them. 

Being  of  the  opinion  that  the  case  is  not 
covered  by  the  eighth  clause  of  the  policy, 
it  is  not  necessary  to  discuss  the  other  ques- 
tions argued  before  ua. 

No  error. 


KOTE. 


Automobile  Inauranoe* 


Scope  of  Note,  53. 
In  General,  63. 
Fire,  54. 
Theft,  55. 
Casualty,  57. 


Scope  of  Note. 

The  earlier  cases  relating  to  the  subject 
of  automobile  insurance  are  reviewed  in  the 
note  to  Wettengel  v.  U.  S.  Lloyds,  Ann.  Gas. 
1915A  626.  This  note  presents  the  recent 
cases  on  that  subject. 

In  Qeneral* 

A  misstatement  in  an  application  for  au- 
tomobile insurance  as  to  the  year  of  issue  of 
the  insured  car  has  been  held  not  to  be  ma- 
terial, it  appearing  that  no  distinction  was 
made  either  as  to  insurability  or  as  to  the 
rate.  Locke  v.  Roval  Ins.  Co.  220  Mass.  202, 
107  N.  E.  911,  wherein  the  court  said: 
"Without  reciting  this  evidence  in  detail,  the 
testimony  of  the  plaintiff's  witnesses,  and 
the  rate  sheets  issued  bv  the  insurance  com- 
panics,  indicated  that  there  would  have  been 
no  increase  of  premium  if  the  cArs  in  ques- 
tion had  been  made  in  the  earlier  years,  as 
claimed  by  the  defendants.  The  list  price 
of  each  of  the  cars  in  question  was  more  than 
$3,500.  The  premiums  for  insurance  on  the 
higher  priced  cars  seem  to  depend  on  the 
original  list  price,  and  the  amount  of  insur- 
ance; and  the  year  model  would  not  make  any 


difference  so  far  as  the  'Insurance  Rates' 
table  shows.  The  'Instructions  and  Limits' 
restricting  the  amount  of  insurance  to  be 
written  apparently  do  not  limit  the  amoimt 
for  which  such  higher  priced  cars  may  be 
insured,  except  that  the  amount  must  not 
be  more  than  the  actual  value,  and  probably 
not  more  than  the  cost  of  the  automobile  to 
the  assured.  In  other  words  there  was  evi- 
dence for  the  jury  that  no  greater  premium 
would  be  charged  for  a  Fiat  1907  than  for 
a  Fiat  1908  car,  and  that  hence  the  misstate- 
ment, if  made,  did  not  increase  the  risk  of 
loss  and  was  immaterial.  The  Hotchkiss  cars 
were  insured  as  'Dealers'  Automobiles,'  and 
admittedly  the  rate  was  properly  determined 
by  adding  one  per  cent  to  the  basis  rate  for 
new  cars,  and  did  not  depend  upon  their  age. 
Further,  although  the  agents  testified  that 
they  would  not  have  issued  the  policies  at 
all  if  they  thought  that  the  cars  were  1906 
or  1907  model,  the  jury  could  find,  in  view 
of  the  rate  sheets  and  other  testimony,  that 
only  in  the  case  of  the  cheaper  cars  of  model 
before  1909  did  the  company  reserve  the 
right  to  accept  the  risk  'only  after  the  re- 
ceipt of  application  with  full  particulars.' 
They  may  have  been  content  in  the  case  of 
the  higher  priced  cars  with  the  protection 
afforded  by  the  provision  that  the  'amounts  to 
be  insured  must  not  be  more  than  actual 
value.' "  But  a  different  conclusion  was 
reached  in  Smith  v.  American  Automobile 
Ins.  Co.  188  Mo.  App.  297,  176  S.  W.  113, 
it  appearing  that  no  insurance  of  cars  of  the 
age  of  that  of  the  insured  was  permitted  by 
the  rules  of  the  insurer.  So  in  Reed  v.  St. 
Paul  F.  etc.  Ins.  Co.  165  App.  Div.  660,  151 
N.  Y.  S.  274,  it  was  said:  "The  statement 
made  to  the  agents  of  the  defendant,  and 
embodied  in  the  policy,  was  that  the  automo- 
bile was  a  No.  877  Premier,  40  horse  power, 
four-cylinder  touring  car,  built  in  1910.  In 
fact  it  was  a  twenty-four  horse  power  car, 
capable  of  developing  twenty-nine  horse  pow- 
er, and  built  in  1906.  The  misrepresentation 
that  the  car  was  a  1910  model,  while  it  was 
in  fact  a  1906  model,  was  clearly  a  misrepre- 
sentation of  a  material  fact.  It  is  impossi- 
ble for  insurance  agents  to  ascertain  the 
condition  of  the  car  from  its  outside  ap- 
pearance. The  condition  largely  depends  upon 
the  wearing  of  the  gears,  which  are  concealed 
within  metalbound  cases.  It  also  largely  de- 
pends upon  the  year  of  the  manufacture,  as 
it  is  a  matter  of  common  knowledge  that  in 
the  manufacture  of  automobiles  changes  are 
made  from  year  to  year  to  remedy  defects 
that  are  found  to  exist,  and  to  add  to  the 
conveniences  and  safety  in  the  use  of  the  car, 
as  are  shown  to  be  important  through  ex- 
perience. It  is  matter  of  common  knowledge 
that  in  1912  a  1910  Premier  was  of  a  value 
greatly  in  excess  of  that  of  a  1906  Premier 
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of  the  same  model.  So  that  there  was  a  clear 
misrepresentation  of  a  material  fact  which 
as  matter  of  law  vitiates  the  defendant's  con- 
tract." 

In  Farber  v.  American  Automobile  Ins.  Co. 
191  Mo.  App.  307,  177  S.  W.  675,  it  was  held 
to  be  a  question  for  the  jury  whether  the 
cost  of  the  car  was  misrepresented  by  the 
insured. 

A  state  statute  providing  for  cancellation 
on  the  request  of  the  insured  may  be  waived 
by  the  parties  to  a  policy  of  automobile  in- 
surance written  in  that  jurisdiction  but  cov* 
ering  property  located  elsewhere.  Hartford 
Automobile  Ins.  Co.  v.  Guaranty  Securities 
Corp.  240  Fed.  222. 

Though  a  notice  of  cancellation  by  mail  is 
provided  for  by  the  policy,  if  the  envelope  en- 
closing the  notice  bears  an  indorsement  re- 
quiring its  return  to  the  sender  if  not  called 
for  in  five  days  and  it  is  actually  so  returned, 
the  notice  is  nugatory.  American  Automobile 
Ins.  Co.  V.  Watts,  12  Ala.  App.  518,  67  So. 
758.  In  that  case,  after  setting  out  the  postal 
regulations  as  to  the  return  of  unclaimed 
mail,  the  court  said:  ''It  is  plain  that,  un- 
der these  regulations,  the  defendant's  indorse- 
ment on  the  envelope  of  the  request  that  the 
letter  be  returned  if  not  delivered  in  five  days 
had  the  effect  of  depriving  the  plaintiff  of  tlie 
opportunity  of  receiving  it,  or  of  even  as- 
certaining who  was  the  sender  of  it,  if  for 
any  reason  it  should  happen  that  his  mail 
was  not  called  for  within  five  days  after  the 
letter  reached  the  postoflice  at  Selma,  and  had 
the  further  effect  of  depriving  the  postmaster 
of  the  right,  which,  but  for  such  indorsement, 
he  would  have  had,  of  retaining  the  letter 
for  delivery  for  not  longer  than  three  months 
if  he  believed  that  it  could  be  properly  de- 
livered to  the  addressee,  who  lived  in  Selma 
and  had  a  post  office  box  there.  But  for  that 
request  for  a  return  of  the  letter  86  days 
sooner  than  it  could  have  been  returned, 
pursuant  to  a  request,  on  a  failure  to  de- 
liver, the  letter  could  have  been  held  at  Selma 
until  after  the  plaintiff  actually  returned  and 
got  his  mail,  about  six  weeks  before  the  auto- 
mobile was  burned.  The  existence  of  differ- 
ent methods  of  mailing  a  letter,  each  equally 
permissible,  and  of  differences  in  the  oppor- 
tunities afforded  to  the  addressee  of  actually 
receiving  it,  according  as  one  or  another  meth- 
od is  adopted  injects  an  element  of  ambigui- 
ty into  a  stipulation  which  in  general  terms 
calls  for  a  deposit  of  the  letter  in  the  mail, 
postage  prepaid,  to  a  stated  address,  without 
specifying  the  particular  mode  of  mailing  to 
be  adopted.  If  it  is  held  that  such  a  stipu- 
lation is  complied  with  by  adopting  a  method 
of  mailing,  the  result  of  which,  in  the  not 
improbable  event  of  the  addressee's  being  ab- 
sent for  a  few  days  from  the  place  to  which 
the  letter  is  addressed,  will  be  that  he  will 
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not  get  it  at  all,  the  construction  is  one 
under  which  the  sender  may  make  the  ad- 
dressee's opportunity  of  getting  the  letter 
materially  less  than  it  would  be  if  it  was  so 
mailed  as  to  permit  it  to  be  forwarded  to  the 
addressee  or  to  be  held  for  a  considerable 
time  for  delivery  to  him  at  the  place  to  which 
it  was  addressed.  To  hold  that  under  such  a 
stipulation  the  sender  has  the  option  of  se- 
lecting the  method  of  mailing  to  be  adopted 
would  be  construing  it  liberal  1}'  in  his  favor, 
and  not  strictly  in  favor  of  the  other  party 
to  the  contract." 

In  Browne  v.  Commercial  Union  Assur.  Co. 
30  Cal.  App.  547,  158  Pac.  765,  the  insured 
was  held  to  have  acquiesced  in  the  attachment 
to  his  policy  of  a  rider  which  did  not  include 
a  risk  which  he  desired  to  have  covered. 

Wire, 

In  Orient  Ins.  Co.  v.  Van  Zandt-Bruce 
l>rug  Co.  (Okla.)  161  Pac.  323,  a  provision 
that  a  car  insured  against  fire  should  not 
be  used  to  carry  passengers  for  hire  was 
held  to  be  a  promissory  warranty  the  breach 
of  which  invalidated  the  policy  without  re- 
gard to  whether  the  risk  was  thereby  in- 
creased.    Compare  the  reported  case. 

A  stipulation  that  the  car,  when  not  in 
use,  shall  be  kept  in  the  garage  of  the  owner 
is  material.  Lummus  v.  Firemen's  Fund  Ins. 
Co.  167  X.  C.  654,  83  S.  E.  688,  L.R.A.1915D 
239.  In  Commercial  Union  Assur.  Co.  v. 
Hill  (Tex.)  167  S.  W.  1095,  a  similar  clause 
was  held  to  have  been  waived. 

A  clause  invalidating  automobile  fire  in- 
surance in  case  an  incumbrance  is  placed  on 
the  car  is  valid.  Springfield  F.  etc,  !n«.  Co. 
V.  Chandlee,  41  App.  Cas.  (D.C.)  200.  But 
a  satisfaction  of  the  mortgage  revives  the 
policy.  Cottingham  v.  Maryland  Motor  Car 
Ins.  Co.  168  N.  C.  259,  Ann.  Cas.  1917B  1237, 
84  S.  E.  274,  L.R.A.1915D  344. 

Knowledge  of  a  change  in  the  ownership  of 
a  car  by  the  agent  of  a  company  which  has 
insured  it  against  fire  estops  the  company 
to  avoid  liability  on  that  ground.  Commer- 
cial Union  Assur.  Co.  v.  Lyon,  17  Ga.  App. 
441,  87  S.  E.  761;  Hamilton  v.  Fireman's 
Fund  Ins.  Co.  (Tex.)  177  S.  W.  173. 

In  Thornton-Smith  v.  Motor  Union  Ins. 
Co.  30  Times  L.  Rep.  (Eng.)  139,  the  follow- 
ing  facts  appeared:  "The  plaintiff  insured 
a  motor  car  with  an  insurance  company,  but 
the  company  refused  to  renew  the  insurance, 
and  he  mentioned  this  fact  to  an  agent  of 
the  defendants,  another  insurance  company. 
The  defendants'  agents  offered  to  propose 
him  to  the  defendants,  and  the  plaintiff,  on 
receiving  a  proposal  form,  with  the  question 
whether  any  company  had  refused  to  renew 
his  insurance,  spoke  about  it  to  the  defend- 
ants' agent,  who  replied  that  he  would  make 
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it  as  used  property  intended  for  further  use 
by  the  insured." 


it  all  right.  The  plaintiff  did  not  fill  in  any 
answer  to  the  question.  The  company  accept- 
ed the  proposal,  and  afterwards  agreed  that 
it  should  cover  a  new  Vauxhall  car.  Subse- 
quently the  plaintiff  insured  a  Siddeley  car 
with  the  defendants,  and  they  had  notice  that 
the  plaintiff  had  had  a  previous  insurance,  but 
the  spaces  for  answers  to  the  questions  on 
the  proposal  form  were  left  blank.  Accidents 
occurred  to  both  cars,  and  the  defendants  re- 
fused to  pay  on  the  ground  that  the  plain* 
tiff  had  originally  represented  that  no  in- 
surance company  had  refused  to  renew.  The 
plaintiff  brought  an  action  against  the  de- 
fendants for  a  declaration  that  the  policies  on 
the  Vauxhall  and  Siddeley  cars  were  valid. 
There  was  no  evidence  of  any  collusion  be- 
tween the  plaintiff  and  the  defendants' 
agent."  It  was  held  that,  as  the  plaintiff 
had  made  full  disclosure  to  the  defendants' 
agent,  and  as  there  was  no  evidence  of  coUu- 
eion,  the  plaintiff  was  entitled  to  the  dec- 
laration. 

In  Hart  v.  Springfield  F.  etc.  Ins.  Go.  136 
La.  114,  66  So.  558,  an  admission  of  liability 
by  the  insurer  was  held  not  to  waive  a  pro- 
vision for  an  appraisement.  In  Jones  t. 
Orient  Ins.  Co.  184  Mo.  App.  402,  171  S.  W. 
28,  the  evidence  was  held  to  show  such  bad 
faith  on  the  part  of  an  appraiser  as  to  war- 
Tant  the  insured  in  withdrawing  from  the  ap- 
praisement. 

In  Strawbridge  v.  Standard  F.  Ins.  Co.  193 
Mo.  App.  687,  187  8.  W.  79,  the  valuation  of 
an  automobile  for  the  purpose  of  fixing  the 
amount  of  a  fire  loss  was  discussed,  the  court 
saying:  "Of  course,  at  the  time  of  the  fire, 
the  automobile  could  not  have  been  sold  for 
as  much  on  the  market  as  a  new  car  of  the 
same  make  and  model,  for,  compared  with  the 
latter,  the  automobile  in  question  would  then 
be  what  is  commonly  called  a  'second-hand' 
car.  But,  as  between  parties  hereto,  the  value 
of  the  car,  in  respect  of  insurance,  means  its 
actual  value  as  an  instrumentality  for  con- 
tinued use.  If,  through  no  depreciation  in- 
herent in  the  car  itself  by  reason  of  the  lapse 
of  time,  use,  injury  or  damage,  the  car,  as 
an  instrumentality  for  continued  use  by  the 
plaintiff,  is  worth  as  much  or  more  than  the 
amount  claimed,  the  defendant  cannot  com- 
plain. He  cannot  add  to  that  actual  inherent 
depreciation  the  decrease  in  the  price  it  would 
bring  simply  because  it  is  not  a  new,  but  is 
now  a  used  or  second-hand  car.  One  might 
buy  a  set  of  furniture,  and,  after  using  it 
in  the  house  for  one  day  without  a  particle 
of  injury  or  damage  thereto  in  any  way, 
would  be  unable  to  sell  it  for  anything  like  the 
price  it  would  command  if  it  had  never  left 
the  store,  and  yet  the  furniture,  as  subject  to 
insurance  between  the  owner  and  the  in- 
surance company,  would  be  as  valuable  as 
ever.    Because  the  insurance  company  insures 


Theft. 

To  warrant  a  recovery  on  a  policy  insur- 
ing an  automobile  against  theft  there  must 
be  more  than  a  wrongful  taking;  the  taking 
must  be  with  the  intent  to  steal.  Michigan 
Commercial  Ins.  Co.  v.  Wills,  67  Ind.  256, 
106  N.  E.  725;  Valley  Mercantile  Co.  v.  St. 
Paul  F.  etc.  Ins.  Co.  49  Mont.  430,  Ann.  Cas. 
1916A  1126,  143  Pac.  559,  L.R.A.1915B  327. 
In  Stuht  V.  Maryland  Motor  Car  Ins.  Co.  90 
Wash.  576,  156  Pac.  557,  the  act  of  a  person 
authorized  to  take  a  car  to  a  particular  place 
in  going  out  of  his  way  was  held  not  to  be 
a  theft.  So  in  Hush  v.  Boston  Ins.  Co.  8$ 
Misc.  48,  150  N.  Y.  S.  457,  wherein  it  ap- 
peared that  a  person  who  believed  that  he 
had'  a  right  to  use  the  car  obtained  possession 
of  it  by  a  trick,  the  court  said:  "The  plain- 
tiff has  recovered  a  judgment  in  an  action 
brought  upon  a  policy  of  insurance  in  the 
sum  of  $1,000  against  the  loss  of  an  automo- 
bile by  theft,  robbery,  or  pilferage.  The  evi- 
dence suiSiciently  shows  tliat  he  owned  the 
automobile;  that  he  sailed  for  Europe  on 
October  19,  1912 ;  that  at  that  time  the  auto- 
mobile was  in  the  garage  of  his  country  place 
in  Connecticut;  that  on  October  twenty-sev- 
enth one  Pope  went  to  plaintiff's  country 
place  and  told  plaintiff's  caretaker  that  he 
was  a  partner  of  plaintiff  and  was  taking  the 
car  down  to  have  it  painted  and  would  return 
it  in  ten  days.  The  caretaker  thereupon 
turned  the  car  over  to  Pope,  who  gave  a  re- 
ceipt for  it  in  the  name  of  the  Knickerbocker 
Motor  Sales  Company,  per  C.  M.  Pope,  presi- 
dent. Pope  was  at  that  time  president  of  the 
Knickerbocker  Motor  Sales  Company,  and  he 
took  the  car  to  the  oflice  of  the  sales  company 
and  kept  it  there  for  several  weeks.  It  fur- 
ther appears  that  this  car,  with  two  others, 
had  originally  been  bought  and  paid  for  by 
the  plaintiff  and  delivered  by  him  to  the  sales 
company,  who  sold  two  of  the  cars  and  used 
the  third  car,  now  the  subject-matter  of  the 
action,  as  a  demonstrating  car.  This  car 
was,  however,  for  some  months  previous  to 
October,  always  left  in  plaintiff's  garage  and 
used  by  him  as  a  'family'  car  except  upon  the 
occasions  when  it  was  used  by  the  sales  com- 
pany for  demonstrating  purposes.  These  facts 
have  either  been  necessarily  resolved  in  plain- 
tiff's favor  or  are  undisputed.  There  is,  of 
course,  no  question  that  the  plaintiff  muHt, 
in  order  to  recover  on  the  policy,  show  that 
the  car  was  stolen.  The  alleged  theft  took 
place  in  Connecticut,  and  the  elements  of 
what  constitutes  a  larceny  must  be  deter- 
mined by  the  principles  of  the  common  law 
and,  of  course,  include  a  felonious  intent.  The 
plaintiff   has   obviously   no   cause   of   action 
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against  the  insurance  company,  even  though 
he  has  been  wrongfully  deprived  of  his  proper- 
ty, unless  he  has  been  so  deprived  of  his  prop- 
erty feloniously.  The  criminal  intent,  how- 
ever, must  usually  be  gathered  from  the  sur- 
rounding circumstances,  and  proof  of  the 
taking  by  trick  and  device  would,  as  charged 
by  the  trial  judge,  be  sufficient  to  allow  an 
inference  of  felonious  intent.  Nevertheless, 
this  inference  would  be  completely  rebutted 
if  the  defendant  shows  that  Pope  acted  under 
an  honest  belief  that  he  was  entitled  to  the 
possession  of  the  automobile  and  merely  used 
a  trick  to  obtain  what  he  thought  was  his 
property." 

In  Delafield  v.  London,  etc.  F.  Ins.  Go.  164 
N.  Y.  S.  221,  wherein  it  appeared  that  a  per- 
son with  the  intent  to  steal  an  automobile 
obtained  it  from  the  owner  for  the  avowed 
purpose  of  selling  it  on  commission,  it  was 
said:  "This  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It 
alleges  in  effect  that  the  possession  of  plain- 
tiff's automobile  was  obtained  from  him  feloni- 
ously; i.  e.,  in  this  case,  pursuant  to  a 
conspiracy  and  through  the  device  of  a  writ- 
ten agreement  to  sell  it  for  the  plaintiff.  It 
further  alleges  that  the  conspirators,  after 
thus  obtaining  possession  of  the  car,  converted 
it  to  their  own  use.  This  is  an  allegation  of 
common-law  larceny  by  trick  and  device,  in 
which  plaintiff  parted  with  possession  as  a  re- 
sult of  the  deception,  but  not  with  his  title. 
While  this  policy  insures  against  'theft,'  it 
seems  clear  that  it  was  not  the  intention  of 
the  parties  to  the  contract  of  insurance  to 
insure  against  larceny  by  trick  and  device; 
that  is,  theft,  the  commission  of  which  in- 
volves, as  an  essential  element,  the  deception 
of  the  insured,  resulting  in  a  surrender  of  the 
possession  of  his  property.  The  term  'theft,' 
as  used  in  this  policy,  does  not  include  all 
forms  of  larceny  recognized  by  law.  It  does 
not  include  a  larceny  perpetrated,  as  this  was, 
under  the  form  and  guise  of  a  business  trans- 
action conducted  by  the  insured  himself." 

In  Siegel  v.  Union  Assur.  Soc.  90  Misc. 
550,  163  X.  Y.  S.  662,  a  certain  transaction 
was  held  to  be  a  purchase  of  an  automobile 
on  credit  and  not  a  theft  thereof.  It  ap- 
peared that  the  owner  of  the  insured  car 
delivered  it  at  a  garage  for  sale,  under  an 
afjreeraent  whereby  the  garage  proprietor  was 
"to  sell  said  car  and  pay  [the  insured]  $700 
in  full  payment  for  the  same."  It  was  also 
provided  in  the  contract  that  the  insured 
mi<;ht  terminate  the  contract  at  any  time 
before  the  car  was  sold.  The  owner  there- 
after telephoned  instructions  not  to  sell  the 
car  until  further  notice.  Thereafter  the  gar- 
age proprietor  sold  the  car  and  appropriated 
the  proceeds  to  his  own  use. 

In  Federal  Ins.  Co.  v.  Hiter,  164  Ky.  743, 
176  S.  W.  210,  L.R.A.1916E  575,  a  taking  and 
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subsequent  abandonment  of  an  automobile 
were  held  to  be  a  theft,  the  court  saying: 
But  it  is  argued  by  appellant  that  there  was 
no  actual  conversion  by  Yost  of  appellee's 
property  so  that  he  was  deprived  of  the 
ownership  thereof;  that  because  he  did  not 
actually  sell  the  machine  there  was  no  con- 
version. But  manifestly  this  argument  is 
unsound;  the  machine  was  loaned  to  Yost 
for  a  specific  purpose,  and  to  go  to  a  certain 
place;  he  went  not  only  beyond  that  place, 
but  he  never  did  in  fact  return  the  machine, 
but  abandoned  it  in  a  remote  section  of  a 
distant  state  in  a  badly  damaged  condition, 
and  did  not  even  notify  appellee  where  it 
might  be  found,  and  it  was  not  in  fact  re- 
covered for  some  six  or  seven  weeks  after  it 
should  have  been  returned.  This  was  just  as 
effectual  a  conversion  as  if  he  had  actually 
sold  the  machine  and  appropriated  the  pro- 
ceeds." 

In  Chepakoff  v.  National  Ben  Franklin  F. 
Ins.  Co.  97  Misc.  330,  161  N.  Y.  S.  283,  the 
evidence  was  held  to  show  the  theft  of  an  in- 
sured automobile,  the  court  saying:  "Plain- 
tiff proved  that  he,  accompanied  by  two 
friends,  drove  the  automobile  aboard  a  ferry- 
boat crossing  the  Hudson  river  from  Engle- 
wood,  N.  J.,  to  Dyckman  street,  N.  Y.  He 
placed  the  machine  close  up  to  the  front  of  the 
boat,  and  put  on  the  emergency  brake,  and 
stopped  the  engine.  He  and  his  friends  then 
went  into  the  cabin  before  the  boat  started. 
There  was  no  other  vehicle  on  the  boat  on  that 
trip.  Some  minutes  later,  and  when  the  boat 
was  out  on  the  river,  they  all  came  out  and 
found  the  machine  gone,  the  chain  at  the  rear 
of  the  boat  lying  loose  on  the  deck,  and  the 
gate  at  the  rear  halfway  open.  Much  of 
this  testimony  was  disputed  by  the  defendant, 
but  there  is  no  question  here  of  the  weight  of 
the  evidence,  since  a  verdict  was  directed.  It 
seems  to  me  that  the  facts  testified  to  by 
plaintiff  and  his  two  witnesses  were,  under 
all  the  circumstances,  prima  facie  proof  of 
theft."  In  Kansas  City  Regal  Auto  Co.  v. 
Old  Colony  Ins.  Co.  187  Mo.  App.  614,  the  un- 
contradicted evidence  of  the  insured's  agent 
that  he  left  the  car  standing  on  the  street 
for  a  few  minutes  and  found  it  gone  at  the 
end  of  that  time  was  held  not  to  warrant  the 
direction  of  a  verdict  for  the  insured,  it  ap- 
pearing that  the  agent  was  drinking  heavily 
at  the  time. 

In  Callahan  ▼.  London,  etc.  F.  Ins.  Co.  98 
Misc.  589,  163  N.  Y.  8.  322,  it  was  held  that 
the  facts  did  not  bring  the  case  within  an  ex- 
ception relating  to  theft  by  an  employee  of 
the  insured.  The  court  said:  "The  com- 
plaint alleges  and  the  proof  establishes  that 
plaintiff's  auto  was  stored  in  a  garage  belong- 
ing to  the  M.  J.  Callahan  Company,  a  corpo- 
ration of  which  plaintiff  was  president  and 
treasurer;   that  on  the  night  of  October  16, 
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1016,  without  plaintiff's  permission,  authori- 
ty, or  knowledge,  said  auto  was  removed 
from  said  garage;  that  it  was  subsequently 
found  in  a  condition  of  utter  destruction  as 
the  result  of  a  collision  with  a  pillar  of  the 
new  subway  construction,  in  which  collision 
three  persons  were  killed  and  two  were 
injured,  one  of  the  injured  being  an  em- 
ployee of  the  M.  J.  Callahan  Company, 
named  Kinney,  who  resided  in  the  garage 
where  plaintiff's  auto  was  kept,  a  building 
owned  by  the  M.  J.  Callahan  Company,  said 
Kinney  being  caretaker  of  the  building.  .  .  . 
As  to  the  defense  that  Kinney  was  in  the 
service  of  plaintiff,  there  is  no  proof  whatever 
to  sustain  such  an  allegation.  The  building 
in  which  the  auto  was  stored  was  under  the 
control  of  the  M.  J.  Callahan  Company,  and 
plaintiff's  auto  was  in  its  care,  and  not  in 
the  care  of  Kinney." 

The  amount  of  the  recovery  which  may 
be  had  where  a  car  is  damaged  while  in  the 
hands  of  a  thief  was  discussed  in  Callahan 
Y.  London,  etc.  F.  Ins.  Co.  98  Misc.  589,  163 
N.  Y.  S.  322,  the  court  saying:  "It  is  also 
contended,  and  this  is  the  main  issue  present- 
ed on  this  appeal,  that  the  policy  only  insured 
the  plaintiff  against  damages  directly  result- 
ing from  theft,  robbery,  or  pilferage,  and 
that  the  occurrence  of  the  accident  by  col- 
lision was  not  the  direct  result  of  a  theft, 
and  cannot  be  deemed  to  have  been  in  con  tern* 
plation  of  the  parties  entering  into  the  con- 
tract. I  am  of  the  opinion  that  the  proper 
construction  of  the  policy  is  that  it  covers 
all  damage  resulting,  or  which,  in  the  con- 
templation of  the  parties,  might  result,  from 
theft,  which  would  include  damages  caused 
by  reckless  driving  or  handling  of  the  car  and 
storage  of  the  same,  or  any  use  which  de- 
stroyed its  value  in  whole  or  in  part.  If, 
following  the  theft,  the  car  should  be  recov- 
ered intact,  in  the  same  condition  it  was  be- 
fore the  theft,  plaintiff's  only  damage  would 
be  expenses  incurred  in  recovering  the  car, 
and,  perhaps,  in  addition,  the  value  of  its 
use  during  the  period  between  the  theft  and 
the  recovery  of  the  car.  If  the  car  were  dam- 
aged or  destroyed  while  in  the  custody  of  the 
thief,  plaintiff's  damage  would  include  also 
the  diminution  or  loss  of  value  of  the  car 
thus  stolen.  In  the  present  instance  the  car, 
while  in  the  possession  of  the  thief,  whether 
Kinney  or  the  chauffeur,  who  was  engaged 
with  him  in  operating  the  car  at  the  time  of 
the  collision,  was  totally  destroyed.  I  think 
the  trial  judge  properly  held  that  defendant 
was  liable  for  the  value  of  the  car  under  the 
policy." 

So  in  Federal  Ins.  Co.  v.  Hiter,  164  Ky. 
743,  176  S.  W.  210,  L.R.A.1915E  575,  it  was 
said:  "It  is  argued  by  appellant  that  inas- 
much as  under  the  express  language  of  the 
policy,    'this    company   shall    be   liable   only 


lor  the  actual  cost  of  repairing  or,  if  neces- 
sary, replacing  the  parts  damaged  or  de- 
stroyed,' there  was  no  liability  for  the  dim- 
inution in  value  of  the  machine.  But  to 
so  hold  would  give  no  effect,  whatsoever,  to 
the  express  language  insuring  'against  loss  or 
damage  if  amounting  to  $25.00  or  more  on 
any  single  occasion.'  It  is  apparent  that  the 
language  limiting  the  liability  to  the  actual 
cost  of  repairing  or  replacing  the  damaged 
parts,  in  the  light  of  the  other  language 
used,  should  not  be  interpreted  as  claimed 
by  appellant.  The  car  when  it  was  loaned 
to  Yost  was  a  new  car,  and  it  had  never  been 
run  more  than  one  or  two  hundred  miles, 
and  was  of  the  value  of  $1,800;  when  appellee 
recovered  it,  even  after  the  expense  of  re- 
covering it  and  the  expense  of  repairing  it, 
it  was  a  scond-hand  car  and  only  worth  $750. 
The  language  used  in  the  policy  insuring 
against  loss  or  damage,  if  amounting  to  $25.00 
or  more  on  any  single  occasion  by  the  theft, 
robbery,  or  pilferage,  is  very  broad  and  com- 
prehensive and  it  cannot  be  maintained  with 
any  degree  of  reason  that  the  diminution  in 
value  was  not  a  part  of  the  loss  or  damago 
insured  against  under  the  plain  terms  of  the 
policy." 

In  Chisholm  v.  Royal  Ins.  Co.  225  Mass. 
428,  114  N.  E.  715,  a  promise  by  an  adjuster 
to  make  the  car  as  good  as  new  was  held  to 
be  beyond  his  authority. 

Casualty. 

An  exception  in  a  policy  of  automobile  in- 
surance of  loss  caused  by  striking  "any  por- 
tion of  the  road  bed  or  any  impediment  con- 
sequent upon  the  condition  thereof"  e.xcludes 
liability  for  an  injury  to  the  car  caused  by 
striking  a  curb  stone.  Gibson  v.  Georgia  L. 
Ins.  Co.  17  Ga.  App.  43,  86  S.  £.  335. 

In  Stuht  V.  U.  S.  Fidelity,  etc.  Co.  89  Wash. 
93,  154  Pac.  137.  the  injuries  were  held  to 
fall  within  an  exception  of  injuries  caused  by 
an  upset  which  was  not  the  result  of  a  col- 
lision. The  court  said:  "It  seems  too  plain 
for  discussion  that  this  car  was  being  driven 
down  the  hill  at  a  rapid  rate  of  speed,  when 
the  driver  attempted  to  make  the  short  turn 
to  the  right  onto  Fourteenth  street,  and  on 
the  brink  of  the  hill  the  car  upset  and  went 
over  the  hill.  It  was  plainly  a  case  where 
the  car  upset  before  it  struck  anything  out- 
side of  the  road.  If  the  evidence  of  this  wit- 
ness is  not  clear  upon  this  point,  the  evidence 
of  the  defendant's  witnesses  shows  very  clear- 
ly and  beyond  dispute  that  the  sluice  box  in 
question  was  lying  on  the  side  of  the  hill, 
and  not  in  the  roadway.  The  marks  upon  the 
sluice  box  to  which  the  plaintiff's  witness 
referred  were  some  distance  down  the  hill, 
and  showed  where  the  car  first  struck  the 
sluice  box  after  the  upset.  The  plaintiff's 
witness  himself  savs  this  sluice  box  saved  hla 
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life.  We  have  no  doubt,  from  the  plaintiff's 
own  evidence,  that  this  was  a  clear  case  of 
the  car  upsetting  upon  the  brink  of  a  preci- 
pice without  any  other  cause.  It  was  the 
duty  of  the  trial  court,  therefore,  to  have 
directed  a  verdict  upon  the  first  motion  made 
by  the  defendant,  because  the  policy  provides 
that  if  the  damage  is  caused  by  an  upset  of 
the  injured  automobile,  unless  such  upset  is 
the  direct  result  of  a  collision  such  as  is  cov- 
ered thereby,  such  damage  is  not  insured 
against.  There  was  no  collision  with  any 
object  shown.  The  only  claim  of  the  respond- 
ent is  that  there  was  a  sudden  jar.  It  is 
argued  from  this  that  the  jar  was  caused  by 
a  collision.  But  aside  from  the  mere  fact 
of  a  jar,  there  is  nothing  to  show  that  there 
was  anything  in  the  roadway,  either  movable 
or  stationary,  that  the  automobile  could  have 
collided  with.  It  simply  went  over  the  bank. 
The  jar  that  the  witness  spoke  of  was  no 
doubt  caused  by  the  automobile  letting  loose 
from  the  roadway  and  starting  to  turn  over 
as  it  went  down  the  precipice.  It  is  plain, 
we  think,  that  the  court  should  have  directed 
a  verdict  in  favor  of  the  defendant." 

In  Wetherill  v.  Williamsburgh  City  P.  Ina. 
Co.,  60  Pa.  Super.  Ct.  37,  it  appeared  that  the 
policy  contained  the  following  provision :  "In 
consideration  of  $20.00,  Additional  Premium, 
this  policy  is  hereby  extended  to  cover  dam- 
ages to  the  automobile  and  equipment  herein 
insured  caused  by  collision  with  any  other 
vehicle  or  with  any  animal  or  object,  or  any 
obstacle  placed  as  a  barrier ;  or  in  entering  or 
leaving  any  building  adjacent  to  any  road- 
way. But  nothing  in  this  clause  shall  be  held 
as  making  this  company  liable  for  damages 
caused  by  striking  any  portion  of  the  gutter, 
roadbed  or  ditch,  or  by  striking  street  or 
steam  railroad  rails  or  ties,  or  by  upset  un- 
less the  upset  be  caused  by  such  a  collision  as 
is  insured  against  hereunder;  or  for  loss  or 
damage  by  detention  or  loss  of  use."  Holding 
that  the  insurer  was  liable  for  injuries  caused 
by  the  car  being  backed  into  an  open  elevator 
shaft  in  a  garage,  the  court  said:  "The  de< 
fcnse  is  made  that  the  damage  was  not  covered 
by  the  terms  of  the  policy  or  its  reasonable 
intendment,  as  the  accident  was  not  the  re- 
sult of  a  collision,  and  that  it  occurred  inside 
of  a  building.  In  considering  this  rider, 
effect  must  be  given  to  the  words  in  their  ordi- 
nary and  accepted  meaning,  when  used  inde- 
pendently, also  their  intended  meaning  when 
used  in  connection  with  a  writing,  even  if 
such  intended  meaning  may  do  violence  to 
the  literal  definition  of  the  word  as  used  in- 
dependently. In  the  policy  we  have  the  word 
'object,'  which  has  been  defined  as  'anything, 
whether  concrete  or  imaginary,  that  may  be 
perceived  and  apprehended  by  the  mind,  that 
of  which  the  understanding  has  knowledge.' 
Vehicle,  animal,  obstacle,  and  the  earth  are 
physical  objects.     Collision  has  been  defined 


as  a  violent  contact,  a  striking  together.  In 
the  second  paragraph  of  this  rider  it  speaks 
of  the  company  not  being  liable  for  damage 
caused  by  striking  any  portion  of  the  gutter, 
etc.  The  policy  nowhere  refers  to  the  com- 
pany being  liable  for  'striking'  anything,  un- 
less 'collision'  and  'striking*  were  used 
synonymously.  This  is  the  sense  in  which 
they  were  intended  to  be  used.  'Striking'  is 
the  defendant's  own  definition  of  the  word 
'collision.'  There  is  no  ambiguity  in  the 
contract,  nor  is  there  a  'forced,  strained,  un- 
usual or  unnatural'  construction  of  the  word 
'collision,'  as  aided  by  the  policy,  in  holding 
that  it  covered  all  damages  caused  by  strik- 
ing an  object.  It  surely  cannot  be  urged  that 
when  a  body  is  hurled  through  the  air  and  it 
hits  the  earth  that  'striking'  is  not  the  ac- 
cepted word  to' designate  this  contact.  .  .  . 
As  to  the  second  phase  of  this  case,  what 
meaning  can  be  attributed  to  the  phrase  'on 
entering  or  leaving  any  building?'  Is  it  an 
attempt  to  limit  the  general  meaning  as  here 
used  of  the  words  'collision  with  an  object,' 
and  confine  it  to  collision  with  an  object 
upon  entering  or  leaving  a  building?  The 
'rider'  reads:  'Collision  with  any  .  .  . 
object  .  .  .  or  in  entering  or  leaving  any 
building.  .  .  .'  The  first  phrase,  standing 
alone,  would  mean  an  object  anywhere,  un- 
limited as  to  place;  and  this  was  understood 
by  the  insurer  when  it  says:  'nothing  in  this 
clause  shall  be  held  as  making  this  company 
liable  for  damages  caused  by  striking  (col- 
lision with)  any  portion  of  the  gutter,  road- 
bed or  ditch,  etc'  Is  it  not  a  fair  inference, 
based  upon  their  own  interpretation  and 
coming  after  the  words  'entering  or  leaving 
any  building,'  that  it  was  intended  to  include 
all  accidents  the  result  of  collision,  except 
those  especially  excepted;  and  is  it  not  an- 
other fair  inference,  when  gutters,  roadbeds, 
and  ditches  were  excepted,  that  it  contemplat- 
ed a  liability  for  damages  caused  by  striking 
any  other  part  of  the  earth  ?  To  hold  that  the 
phrase  under  discussion  would  mean  collision 
upon  entering  or  leaving  a  building  and  not 
while  inside  a  building,  as  asked  by  the  ap- 
pellant, would  nullify  the  intendment  of  this 
policy.  The  disjunctive  'or'  prohibits  such 
thought.  Under  this  policy  the  insurer  is 
liable  for  striking  an  object  without  regard 
to  the  place  where  it  might  occur  and  it  is 
liable  for  any  damage  to  the  automobile  on 
entering  or  leaving  the  building  from  acci- 
dents not  caused  by  collision.  This,  we  feel, 
is  a  fair  interpretation  of  this  rider  and  the 
policy." 

An  insurance  company  which  has  paid  the 
amount  of  the  damage  inflicted  on  an  auto- 
mobile is  subrogated  to  the  rights  of  the  in- 
sured against  the  person  causing  the  damage. 
Allen,  etc..  Auto  Co.  v.  United  Traction  Co. 
91  Misc.  531,  154  N.  Y.  934. 
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Kentucky  Court  of  Appeals — May  5,  1916. 

170  Ky.  27;  185  S.  W.  112. 


XnsnTaBce  -<-  Acainst  Uabillty  of  Aii« 
tomobile  Owner  — >  Duty  of  Insured  to 
Assert  Defenses. 

That  the  owner  of  an  automobile  allowed 
a  guest  to  give  some  directions  to  the  chauf- 
feur as  to  the  place  they  should  be  carried 
did  not  make  the  chauffeur  the  agent  of  the 
guest  instead  of  the  owner,  and  the  chauf- 
feur's  negligence  was  not  imputable  to  the 
guest,  BO,  in  an  action  by  the  owner  on  an 
accident  policy,  the  guest  having  been  in- 
jured and  recovered  against  her,  it  is  no 
defense  that  the  owner,  though  obliged  to 
defend  action,  refused  the  requests  of  the 
insurer  to  make  the  defense  of  imputed  neg- 
ligence. 

[See  note  at  end  of  this  case.] 

Same. 

Where  an  accident  policy,  conditioned  to 
save  a  motorist  harmless  from  actions  from 
injuries  caused  by  her  car,  required  the 
motorist  to,  in  good  faith,  co-operate  with 
the  insurer  in  defending  actions,  a  finding 
by  the  jury  that  the  motorist  failed  to  com- 
ply with  such  conditions,  by  failing  to  set 
up  contributory  negligence  of  a  guest  of  the 
motorist,  suing  for  injuries  received  in  an 
action  against  the  motorist,  is  held  to  be 
warranted  by  the  evidence. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jefferson  coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Ruth  S.  Collins,  plaintiff,  against 
Standard  Accident  Insurance  Company,  de- 
fendant. Judgment  for  defendant.  Plain- 
tiff's executors  appeal.  The  facts  are  stated 
in  the  opinion.    Apfibmed. 

Bennett  H.  Young  for  appellants. 
O'Neal  d  O'Neal  for  appellee. 

[28]  Settle,  J. — This  is  an  appeal  from  a 
judgment  of  the  Jefferson  circuit  court,  com- 
mon pleas  branch,  first  division,  entered  upon 
a  verdict  returned  for  appellee  in  an  action 
brought  against  it  by  Mrs.  Ruth  S.  Collins 
upon  an  accident  insurance  or  indemnity 
policy  she  obtained  of  the  latter  May  2,  1911, 
whereby,  in  consideration  of  the  required 
premium  she  then  paid,  it  agreed,  subject  to 
certain  conditions  set  forth  in  the  policy,  to 
indemnify  her  against  any  loss,  not  exceeding 
$5,000.00,  that  might  be  imposed  upon  her  by 
law  and  paid  by  her,  by  way  of  damages,  on 


account  of  bodily  injuries  suffered  by  any 
person  by  reason  of  her  use  and  operation  of 
a  certain  automobile  owned  by  her  and  de- 
scribed in  the  policy. 

On  February  12,  1912,  and  during  the  life 
of  the  policy  mentioned,  Mrs.  Collins  whilo 
riding  in  the  automobile  accompanied  by  her 
sister.  Miss  Sallie  Sevier,  for  the  accommo- 
dation of  the  latter  caused  the  chauffeur  oper- 
ating it  to  stop  the  machine  in  front  of  the 
public  library  on  York  street  between  Third 
and  Fourth  streets  in  the  city  of  Louisville. 
After  Miss  Sevier  had  accomplished  the  ob- 
ject for  which  the  automobile  was  stopped,  it 
was  at  her  command  or  that  of  Mrs.  Collins 
again  put  in  motion  by  the  chauffeur.  It 
skidded  or  by  other  accidental  means  so  sud- 
denly changed  its  course  as  to  strike  a  post 
at  the  edge  of  the  pavement.  The  shock  of 
the  collision  caused  Miss  Sevier,  who  was  sit- 
ting on  the  [29]  front  seat  of  the  machine,  ,to 
fall  therefrom  to  the  ground,  thereby  causing 
her  to  receive,  as  claimed,  certain  bodily  in- 
juries, to  recover  for  which  she  thereafter 
sued  Mrs.  Collins  and  obtained  against  her 
a  verdict  and  judgment  for  $730.00  damages, 
with  interest  from  May  26,  1913,  and  cost  si 
of  the  action,  amounting  to  $29.40. 

Claiming  to  have  paid  this  judgment  to 
Sallie  Sevier,  Mrs.  Collins  by  this  action  on 
the  policy  of  indemnity  received  by  her  of 
appellee,  souglit  to  recover  it  of  the  latter,  its 
resistence  of  the  recovery  resulting,  as  already 
stated,  in  the  verdict  and  judgment  in  its 
favor.  After  the  motion  of  Mrs.  Collins  for 
a  new  trial  was  overruled  and  before  the  filing; 
of  the  bill  of  exceptions,  she  died  in  Jefferson 
county,  testate,  and  by  an  agreed  order 
entered  of  record  the  cause  was  revived  in 
the  names  of  the  Fidelity  ft  Columbia  Trus^ 
Company,  executor,  and  Sallie  Sevier,  exec- 
utrix of  her  will,  who,  in  their  fiduciary 
capacity,  are  now  prosecuting  this  appeal. 

Clause  "F"  of  the  policy  provides: 

"The  assured  upon  the  occurrence  of  an 
accident  shall  give  immediate  written  notice 
thereof  with  the  fullest  information  obtain- 
able to  the  company  at  its  home  office,  De- 
troit, Michigan,  or  to  its  duly  authorized 
agent.  He  shall  give  like  notice  with  full 
particulars  of  any  claim  made  on  account  of 
such  accident,  and  if  thereafter  any  suit,  even 
if  groundless,  be  brought  against  the  assured 
to  recover  damages  on  account  of  such  injuries 
as  arc  covered  by  this  policy,  he  shall  im- 
mediately forward  to  the  company  every  sum- 
mons or  other  process  served  on  him,  and 
the  company  will,  at  its  own  expense,  defend 
against  such  suit  in  his  name  and  on  his  be- 
half, or  settle  the  same." 

Clause  **G"  provides: 

"The  assured  shall  not*  voluntarily  assume 
any  liability  nor  settle  any  claim,  except  at 
his  own  cost,  nor  incur    any    expense,    nor 
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interfere  in  any  negotiation  for  settlement  or 
legal  proceeding  without  the  consent  of  the 
company  previously  given  in  writing;  but  he 
may  provide,  at  the  company's  expense,  such 
immediate  surgical  relief  as  is  imperative  at 
the  time  of  the  accident.  The  assured,  when 
requested  by  the  company,  shall  aid  in  effect- 
ing settlements,  securing  evidence,  the  at- 
tendance of  witnesses,  and  in  prosecuting 
appeals/' 

Clause  "J"  provides: 

[30]  ''No  action  shall  lie  against  the  com- 
pany to  recover  for  any  loss  under  this  policy 
unless  it  shall  be  brought  by  the  assured  for 
loss  actually  sustained  and  paid  in  money 
by  him  in  satisfaction  of  a  judgment  after 
trial  of  this  issue;  nor  unless  such  action  is 
brought  within  ninety  days  after  final  judg- 
ment against  him  has  been  satisfied." 

The  legal  effect  to  be  given  the  foregoing 
provisions  of  the  policy  is  fully  set  forth  in 
New  York  Fidelity,  etc.  Co.  v.  Martin,  163 
Ky.  12,  173  S.  W.  307.  Appellee's  answer 
admits  the  issual  of  the  policy  to  Mrs.  Kuth 
$.  Collins,  but  denies  its  liabilitv  thereon 
for  the  judgment  recovered  against  her  by 
Sallic  Sevier,  because  it,  as  alleged,  was  pro- 
cured by  fraud  and  collusion  between  Mrs. 
Collins  and  Miss  Sevier;  that  although  the 
former  notified  appellee  in  writing  of  the 
accident,  as  required  by  a  provision  of  clause 
"F"  of  the  policy,  such  notice  did  not  com- 
ply with  the  further  provision  thereof,  re- 
quiring that  she  furnish  full  particulars  of 
the  accident  to  and  claim  of  Miss  Sevier ;  that 
Mrs.  Collins  also  failed  to  comply  with  the 
provision  of  clause  "G"  of  the  policy,  which 
required  her  when  requested  by  appellee  to 
aid  it  in  securing  evidence  for  use  in  defense 
of  the  action  brought  against  her  by  Miss 
Sevier  to  recover  damages  on  account  of  her 
injuries;  and,  likewise  failed,  as  further  re- 
quired by  the  provision  of  clause  *'G"  in  ques- 
tion, when  requested  by  appellee  to  do  so,  to 
rely  in  her  answer  to  the  petition  in  that 
action  upon  a  plea  alleging  contributory  negli- 
gence upon  the  part  of  Miss  Sevier  in  the 
matter  of  receiving  her  injuries,  or  to  aid 
appellee  in  making  defense  for  her  to  tliat 
action  by  relying  upon  the  contributory  neg- 
ligence of  the  plaintiff  Sevier.  Also  that  she 
refused,  at  appellee's  request,  to  plead  certain 
other  facts  in  her  answer,  as  required  by  the 
same  provision,  which,  in  the  opinion  of  its 
counsel,  if  established  by  the  evidence,  would 
have  constituted  the  chauffeur  in  charge  of 
the  automobile  at  the  time  of  the  accident 
the  agent  of  Miss  Sevier.  The  averments 
of  the  answer  were  controverted  by  reply. 

There  was  no  evidence  tending  to  show  that 
the  chauffeur  in  charge  of  the  macliine  was 
the  agent  of  Miss  Sevier  at  the  time  of  the 
accident.  The  mere  fact  that  he  ran  it  to 
the  public  library  and  there  stopped  it,  at  her 


request,  or  that  he  left  the  library  at  her  Te- 
quest,  did  not  establish  such  agency.  The 
machine  was  owned  [31  ]  by  Mrs.  Collins,  who 
was  in  it  with  Miss  Sevier  daring  the  ride  of 
that  day.  The  chauffeur  was  in  Mrs.  Collins' 
employ  and  subject  to  her  control,  which  con- 
trol was  not  lost  bv  her,  nor  the  relation  that 
the  chauffeur  sustained  as  her  agent  altered^ 
by  the  request  or  direction  of  Miss  Sevier  that 
he  carry  lier  in  the  machine  to  or  from  the 
public  library,  and  the  acquiescence  of  Mrs. 
Collins  therein.  In  view  of  these  facts  there 
is  no  ground  for  appellee's  contention  that 
the  negligence  of  the  chauffeur  alleged  to  have 
resulted  in  the  injuries  of  Miss  Sevier,  if  he 
was  guilty  of  negligence,  should  be  imputed 
to  her.  For  these  reasons  the  refusal  of  Mrs. 
Collins  to  rely  upon  this  ground  of  defense 
in  the  answer  filed  by  appellee's  attorneys  for 
her  to  the  petition  in  the  action  brought  by 
Miss  Sevier  against  her,  did  not  constitute  a 
violation  of  the  provision  of  clause  "G"  of  the 
policy  requiring  her  to  aid  it  in  resisting  the 
recovery  of  damages  sought  against  her  in 
that  action.  Hence,  the  matter  was  properly 
omitted  from  the  instructions  given  by  the 
trial  court  to  the  jury. 

There  was,  however,  some  evidence  tending 
to  show  that  the  refusal  of  Mrs.  Collins  to 
rely  upon  the  plea  of  contributory  negligence 
contained  in  the  answer  originally  prepared 
by  her  by  appellee's  counsel  to  be  filed  in 
the  action  brought  against  her  by  Miss  Sevier 
was  a  violation  of  the  provision  of  clause  "G" 
referred  to,  because  there  was  some  evidence 
of  such  contributory  negligence  on  the  part 
of  Miss  Sevier,  furnished  by  the  testimony 
of  the  chauffeur  in  charge  of  the  machine  and 
the  chauffeur  in  charge  of  the  automobile  of 
J.  B.  Camp,  an  eye-witness  of  the  accident; 
that  of  the  former  being  to  the  effect  that  at 
the  time  of  the  collision  of  the  machine  with 
the  post,  wiiich  he  claimed  was  caused  by  the 
skidding  of  a  wheel  thereof  on  the  ice  of  the 
street,  Miss  Sevier  was  sitting  sidewise  on 
the  edge  of  the  front  seat  with  her  back 
toward  the  door,  talking  to  Mrs.  Collins,  the 
occupant  of  the  back  seat,  from  which  posi- 
tion she  was  liable  to  be  thrown  from  the  seat 
and  out  of  the  machine  by  a  sudden  turn  or 
jar  thereof,  and  that  but  for  the  position  in 
which  she  thus  placed  herself  the  collision  of 
the  machine  with  the  post  would  not  have 
thrown  her  to  tlie  ground.  This  testimony  of 
the  chauffeur  was  in  large  measure  corrobo- 
rated by  that  of  the  chauffeur  of  the  Camp 
automobile.  Though  the  testimony  of  the 
two  chauffeurs  mentioned  was  contradicted 
[32]  by  the  testimony  of  Miss  Sevier  and  in 
some  sort  by  the  deposition  of  ^Irs.  Collins, 
it  furnished  some  support  to  appellee's  con- 
tention that  the  refusal  of  Mrs.  Collins  to 
permit  her  answer  in  the  original  action  to 
contain  a  plea  of  contributory  negligence  de- 
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prived  her  and  appellee  of  a  defense  which 
the  latter  had  a  right  to  make  for  her  in  that 
action. 

There  was  also  some  evidence  conducing  to 
sustain  the  further  and  principal  ground  of 
defense  presented  by  appellee's  answer  in  the 
instant  case,  namely,  that  the  judgment  re- 
covered against  Mrs.  Collins  by  Miss  Sevier 
was  procured  by  and  through  fraud  and  col- 
lusion between  them,  such  evidence  being  in 
part  circumstantial  and  in  part  furnished  by 
the  conduct  of  Mrs.  Collins  and  Miss  Sevier, 
the  testimony  of  the  former  and  other  wit- 
nesses, and  as  a  whole  manifesting,  as  con- 
tended by  appellee,  the  facts:  (1)  That  Mrs. 
Collins,  in  notifying  it,  and,  later,  its  counsel 
of  the  accident,  claim  and  action  of  Miss 
Sevier,  falsely  represented  that  there  were  no 
witnesses  to  the  accident  known  to  her  other 
than  Miss  Sevier  and  herself,  when  she  knew 
that  the  accident  was  witnessed  by  her 
chauffeur  and  the  chauffeur  of  J.  B.  Camp, 
the  latter  having  lifted  Miss  Sevier  from  the 
street  and  placed  her  in  the  automobile  im- 
mediately following  its  collision  with  the 
post;  (2)  that  in  giving  such  notice,  first  to 
appellee  and  then  to  its  counsel,  she  sup- 
pressed information  of  the  fact  that  Miss 
Sevier  was  her  sister  and,  at  the  time  of  the 
accident  and  for  several  years  prior  thereto, 
resided  with  her  as  a  member  of  her  family, 
and  falsely  represented  that  Miss  Sevier's 
residence  was  either  in  St.  Louis,  Missouri,  or 
Memphis,  "nmnessee;  (3)  that  Mrs.  Collins 
never  infarmed  appellee  or  its  counsel  of  the 
relationship  of  Miss  Sevier  to  her  or  that  she 
was  an  inmate  of  her  home  until  her  deposi- 
tion was  given  in  the  action  of  Miss  Sevier 
against  her;  (4)  that  Mrs.  Collins  failed  and 
refused  to  render  appellee  or  its  counsel  any 
assistance  in  finding  or  securing  evidence  for 
use  upon  the  trial  of  the  action  of  Miss  Sevier 
against  her,  and  refused  to  make  such  defense 
in  that  action  as  appellee's  counsel  advised 
her  would  be  authorized  by  the  law  and  facts 
connected  with  and  surrounding  the  accident ; 
(5)  that  Mrs.  Collins  gave  assistance  to 
Miss  Sevier  in  the  action  brought  by  the 
latter  against  her,  by  carrying  her  in  her 
automobile  to  the  office  of  her  attorney 
[33]  during  the  latter's  preparation  of  the 
case  for  trial,  carrying  her  and  some  of  her 
witnesses  to  and  from  the  courthouse  during 
the  trial,  and,  on  one  occasion,  during  the 
trial,  taking  Miss  Sevier  and  her  witnesses  to 
a  restaurant  for  luncheon  and  returning  them 
to  the  courthouse;  (6)  that  although  Mrs. 
Collins,  after  the  institution  of  the  action 
against  her  by  Miss  Sevier,  went  at  the  re- 
quest of  appellee's  counsel  to  their  office  to 
be  advised  with  as  to  the  defense  necessary 
therein,  she  declined  to  make  any  statement 
to  them  or  to  be  governed  by  their  advice  in 
respect  thereto,  and  after  the  interview  went 


from  their  office  in  her  automobile  to  that  of 
Miss  Sevier's  counsel  and  carried  the  latter 
therefrom  to  her  home. 

It  was  not  the  province  of  the  trial  court  to 
determine,  nor  are  we  called  upon  to  say 
whether  the  evidence  tending  to  prove  the 
foregoing  facts  and  circumstances  satis- 
factorily establish  the  fraud  and  collusion 
charged  against  Mrs.  Collins  and  Miss  Sevier. 
It  was  only  the  duty  of  that  court  to  de- 
termine and  of  this  court  to  declare  whether 
the  evidence  authorized  the  submission  of  the 
issue  as  to  the  fraud  and  collusion  to  the 
decision  of  the  jury,  and  as,  in  our  opinion, 
it  was  sufficient  for  that  purpose  and  we  are 
unable  to  say  the  verdict  is  unsupported  by 
evidence  or  is  flagrantly  against  the  evidence, 
we  are  without  authority  to  disturb  it,  in 
the  absence  of  error  appearing  in  some  rul- 
ing of  the  trial  court,  and  no  such  error  is 
disclosed  by  the  record. 

The  two  instructions  given  by  the  trial 
court  with  becoming  brevity  correctly  sub- 
mitted the  issues  of  fact  necessary  to  be  de- 
termined by  the  jury,  and  the  record  as  a 
whole  disclosing  no  ground  for  a  reversal,  the 
judgment  is  affirmed. 


NOTE. 

Insurance  asalnst  IilaMlity  of  Antomo- 

Mle  Owner. 

Insurance  against  the  liability  of  an  auto- 
mobile  owner  is  discussed  in  the  note  to 
Patterson  v.  Standard  Ace.  Ins.  Co.  Ann.  Cas. 
1915A  632.  This  note  collates  the  recent 
cases  on  that  subject. 

Where  a  policy  insuring  an  automobile 
owner  against  liability  for  personal  injuries 
caused  by  the  operation  of  the  car  covers  only 
liabilities  which  have  been  satisfied  by  the 
actual  payment  of  money,  a  person  holding  a 
judgment  against  the  insured  for  injuries 
cannot  recover  from  the  insurer  although  the 
insured  is  insolvent.  Goodman  v.  Georgia 
L.  Ins.  Co.  189  Ala.  130,  66  So.  649,  wherein 
it  was  said:  "Under  the  express  provisions 
of  the  policy  of  insurance,  the  assured,  the 
auto  company,  had  no  right  of  action  against 
the  insurance  company,  except  for  liabilities 
actually  discharged  by  the  payment  of  money. 
Not  having  met  this  essential  condition  of 
the  indemnity  contract,  the  auto  company 
could  not  itself  maintain  any  action  on  the 
policy.  Certainly  a  stranger  to  the  contract 
cannot  do  so  either  directly  or  indirectly. 
Complainant's  theory  is  that  a  court  of  equity 
may  treat  the  contract  as  made  for  the  bene- 
fit of  any  person  injured  by  the  auto  com- 
pany, and  this  without  regard  to  its  terms 
and  limitations.  This  theory  can  find  no  sup- 
port in  any  principle  of  law  or  equity,  and  is 
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too  untenable  for  serious  discussion.  Courts 
cannot  tamper  with  and  change  the  terms  of 
contracts,  nor  can  they  substitute  as  bene- 
ficiaries thereunder  unnamed  and  unintended 
strangers  who  have  nothing  whatever  to  do 
with  either  the  contracts  or  the  contractors. 
To  exercise  such  powers  would  be  to  usurp 
despotic  authority." 

In  Rock  Springs  Distilling  Co.  v.  Employ- 
ers* Indemnity  Co.,  160  Ky.  317,  169  S.  W. 
730,  wherein  it  appeared  that  the  insured 
corporation  paid  a  judgment  recovered  against 
its  manager  for  injuries  caused  by  him  while 
operating  an  automobile,  it  was  held  that 
there  could  be  no  recovery  on  the  policy. 
The  court  said :  "It  will  be  observed  that  by 
the  policy  no  action  lies  against  the  com- 
pany under  it  unless  it  is  brought  by  the  as- 
sured to  reimburse  him  for  a  loss  paid  in 
money  by  him  after  trial  of  the  issue  in 
satisfaction  of  a  final  judgment  against  him. 
It  will  also  be  observed  that  the  Distilling 
Company  was  not  sued  by  Hazel,  and  that  no 
judgment  was  ever  rendered  against  it.  Tlie 
judgment  was  against  Silas  Rosenfeld.  The 
facts  upon  which  that  judgment  was  based 
are  not  before  us,  and  in  the  absence  of  the 
facts  it  must  be  presumed  that  there  was 
negligence  on  the  part  of  Rosenfeld  warrant- 
ing the  judgment.  The  indemnity  Company 
did  not  insure  Rosenfeld  against  any  loss 
that  he  might  sustain  by  reason  of  the  auto- 
mobile injuring  another  person's  property. 
It  is  true  the  Distilling  Company  employed 
counsel  and  defended  the  action,  but  there 
has  in  fact  been  no  judgment  against  it. 
The  rule  announced  in  Schmidt  v.  Louisville, 
etc.  R.  Co.  99  Ky.  143,  that  one  who  conducts 
the  defense  to  an  action  is  concluded  by  the 
judgment,  has  no  application  here.  It  cannot 
be  maintained  that  a  stranger  who  voluntarily 
employs  counsel  and  defends  a  suit  for  a  tort 
committed  bv  the  defendant  is  by  reason  of 
this,  if  unsuccessful,  bound  for  the  payment 
of  the  judgment  against  the  defendant.  When 
the  Indemnity  Company  insured  the  Distilling 
Company  and  not  Rosenfeld,  the  Distilling 
Company  could  not,  by  its  voluntary  act  in 
defending  the  suit  against  Rosenfeld,  add  to 
the  liability  of  the  Indemnity  Company,  and 
thus  make  it  indemnify  Rosenfeld  against 
the  consequences  of  his  negligence.  If  the 
Distilling  Company  had  not  defended  the 
suit  brought  by  Hazel  against  Rosenfeld, 
clearly  there  would  have  been  no  liability  of 
the  Indemnity  Company  for  the  payment  of 
the  judgment  against  Rosenfeld." 

In  Hartigan  v.  Casualty  Co.  of  America, 
07  Misc.  464,  161  N.  Y.  S.  145,  it  was  held 
that  the  insured  could  recover  a  sum  paid  by 
him  by  way  of  compromise. 

In  the  reported  case  the  failure  of  the  in- 
sured to  plead  the  contributory  negligence  of 
the  injured  person  is  held  not  to  preclude  a 
recovery  on  the  policy. 


Policies  of  insurance  against  the  liability 
of  an  automobile  owner  usually  require  "im- 
mediate" notice  to  the  insurer  of  an  accident. 
In  Oakland  Motor  Car  Co.  v.  American  Fi- 
delity Co.  90  Mich.  74,  155  N.  W.  729,  it  was 
held  that  the  term  "immediate"  was  not  to 
be  literally  construed  but  required  notice  to 
be  given  with  reasonable  promptness.  It  was 
further  held  in  that  case  that  the  fact  that 
the  agent  of  the  insured  investigated  and  re- 
ported that  there  had  been  no  accident  did 
not  excuse  a  failure  to  give  notice. 

In  Royal  Indemnity  Co.  v.  Schwartz 
(Tex.)  172  S.  W.  581,  it  was  held  that  the 
fact  that  at  the  time  of  the  accident  the 
car  was  being  driven  by  a  person  under  the 
age  at  which  by  a  local  ordinance  persons 
were  allowed  to  drive  motor  cars  precluded 
a  recovery  on  the  policy. 

In  Hartigan  v.  Casualty  Co.  161  N.  Y.  S. 
145,  a  recovery  was  permitted  under  the  pe- 
culiar facts  of  that  case  for  an  injury  caused 
while  the  car  was  being  driven  by  an  agent 
of  a  firm  to  whom  the  insured  had  loaned 
it.  The  court  said:  "The  plaintiffs  were 
and  still  are  partners  doing  business  in  Troy 
under  the  name  of  Hartigan  &  Dwyer.  Dur- 
ing the  life  of  the  policy,  without  compen- 
sation, the  plaintiffs  loaned  the  insured  Ford 
delivery  car  to  a  firm  doing  business  in 
Albany,  known  as  Hartigan,  Ihi'ver  &  O'Brien, 
in  which  firm  the  plaintiffs  had  a  two-thirds 
interest.  The  partner  O'Brien  managed  the 
Albany  business  under  the  name  of  the 
'Boston  Store.*  The  insured  automobile,  while 
in  use  for  the  delivery  of  goods  from  the 
store  of  Hartigan,  Dwyer  &  O'Brien  in 
Albany,  met  with  an  accident  on  the  streets 
of  Albany,  resulting  eventually  in  the  death 
of  a  boy.  The  car  was  at  the  time  operated 
by  an  employee  of  Hartigan,  Dwyer  &  O'Brien, 
who  was  paid  by  that  firm  and  employed  sole- 
ly as  a  delivery  agent  of  the  Albany  firm. 
The  Albany  firm  of  Hartigan,  Dwyer  & 
O'Brien  was  sued  by  the  legal  representatives 
of  the  boy  who  was  killed.  The  attorney  rep- 
resenting the  defendant  therein.  Casualty 
Company  of  America,  appeared  for  the  de- 
fendants who  were  sued  because  of  the  death 
of  the  boy;  that  is,  he  appeared  for  the  mem- 
bers of  the  firm  of  Hartigan,  Dwyer  & 
O'Brien,  which  appearance  was  under  an  ar- 
rangement evidently  as  covered  by  a  letter 
written  by  Mr.  Guy  to  each  one  of  the  qiem- 
bers  of  the  Albany  firm,  in  which  letter  the 
writer,  referring  to  instructions  which  he  had 
received  from  the  Casualty  Company  of 
America,  said:  'They  have  instructed  me  to 
advise  you  that  the  company  will  assume  the 
defense  of  this  case  under  a  reservation  of 
policy  rights  and  without  assuming  any 
liabilit}^  for  any  judgment  that  may  be  re- 
covered.' ...  In  the  loaning  of  the  car 
it  does  not  appear  that  the  terms  of  the  in- 
surance contract  were  violated.    The  car  was 
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being  operated  by  the  agent  of  the  Albany 
firm,  and  he  was  as  such  also  the  agent  of 
these  plaintiffs  individually  as  members  of 
that  firm.  If  that  firm,  through  the  act  of 
negligence  on  the  part  of  its  agent,  was  liable 
for  a  tort,  so  each  member  of  the  Albany  firm 
was  liable  to  respond  in  damages  for  the 
tort  of  that  same  agent,  and  two  of  the  mem- 
bers of  that  firm  were  the  plaintiffs  who  were 
insured  under  this  policy  as  against  casualty 
loss  resulting  from  the  operation  of  that  car. 
The  legal  representatives  of  the  boy  who  lost 
his  life  were  justified  in  suing  the  members 
of  the  Albany  firm,  and  it  must  be  remem- 
bered that  two  of  those  thus  sued  were  the 
plaintiffs  here,  and  when  the  Casualty  Com- 
pany undertook  the  defense  of  that  action 
it  must  have  been  only  with  a  reservation 
which  meant  that  the  Casualty  Company  did 
not  assume  such  defense  regardless  of  whether 
it  was  liable  under  the  policy  or  not.  It  did 
assume  the  defense;  its  attorney,  who  is  the 
attorney  here  for  the  defendant,  recommended 
and  advised  the  settlement.  It  must  be  as- 
sumed that  the  settlement  was  fair  and  just, 
and  for  the  best  interests  of  the  defendants  in 
the  action  as  well  as  for  the  best  interests  of 
the  Casualty  Company,  whieh  was  to  say  the 
least  somewhat  involved.  When  the  defend- 
ant's attorney  recommended  that  settlement, 
he  recommended  in  effect  that  the  plaintiffs 
here  pay  as  members  of  that  firm  their  pro- 
portionate share  as  copartners  of  the 
amount  upon  which  the  settlement  was  ef- 
fected." 

In  Hopkins  v.  American  Fidelity  Co.  91 
Wash.  680,  158  Pac.  535,  a  condition  that  the 
insured  would  not  interfere  in  negotiations 
for  settlement  was  held  not  to  have  been 
broken,  the  court  saying:  "It  appears  that 
the  day  after  the  accident  Hopkins  telephoned 
the  claimant  expressing  his  sympathy,  stat- 
ing that  his  attorneys  would  endeavor  to  get 
a  settlement  with  the  insurance  company,  and 
that  he  would  call  soon  to  see  the  claimant, 
whom  he  urged  not  to  employ  lawyers.  The 
company's  counsel  protested  against  Hopkins 
having  mentioned  his  being  insured,  and  they 
sought  an  interview  with  the  claimant  them- 
selves as  his  representative.  Hopkins  there- 
upon telephoned  the  latter  that  the  lawyer 
coming,  though  he  might  call  himself  Hop- 
kins', was  not  his  but  the  insurance  com- 
pany's. Of  this  talk  the  company  learned 
nothing  at  that  time,  and  arriving  at  no 
settlement,  they  let  the  matter  drop.  Suit 
being  subsequently  begun  by  the  claimant,  the 
company  took  over  the  defense  and,  after 
filing  pleadings,  agreed  on  a  compromise,  but 
learning  of  Hopkins'  second  talk,  they 
dropped  the  negotiations  and  withdrew  from 
the  case.  Hopkins  then  took  over  the  defense 
himself  under  a  stipulation  making  the  pro- 
posed  settlement  available  to  him   without 


prejudice  to  the  company's  disclaimed  lia- 
bility. What  constitutes  'interference'  it 
would  be  difficult  to  say,  but  we  are  satisfied 
that  here  there  was  none.  It  is  obviously  im- 
possible for  the  assured  to  avoid  conversation 
with  the  injured,  their  families,  or  their  repre- 
sentatives. Indeed,  the  insurer  himself  must 
desire  them  to  say  what  they  can  to  reduce 
irritation.  If  they  are  then  compelled  to  ad- 
mit that  they  are  insured,  the  law  will  not 
forbid  their  admitting  the  truth,  and  as  to 
their  voluntarily  telling  it,  that  is  saying 
little  more  than  claimants  know.  The  vast 
majority  of  those  who  own  automobiles  are 
thus  insured,  and  nearly  every  claimant  knows 
or  believes  that  they  are.  Neither  can  we  as- 
sume that  even  if  claimants  do  not  know 
or  suppose  this,  they  will  be  harder  to  deal 
with  when  they  find  it  out.  That  will  depend 
on  whether  the  owner  appears  of  ample  means 
himself.  About  this  nothing  is  disclosed 
here.  As  for  Hopkins'  in  a  degree  discredit- 
ing the  company's  lawyer  in  the  second  mes- 
sage, language  more  explicit  and  positive 
than  'interfere  in  negotiations  for  compro- 
mise' must  be  used  to  forbid  what  has  oc- 
curred here.  This  is  not  the  insured's  med- 
dling with  settlements  accepted  or  becoming 
a  busybody  about  offers,  of  encouraging 
claimant  to  a  stiff  demand,  or  of  secretly 
furnishing  him  useful  facts." 

In  McAIeenan  v.  Massachusetts  Bonding, 
etc.  Co.  219  N.  Y.  563,  114  N.  E.  114,  it  was 
held  that  an  insurer  who  agreed  to  take  an 
appeal  from  a  judgment  against  the  insured 
and  allowed  the  time  for  appeal  to  expire 
was  liable. 

In  Levin  v.  New  England  Casualty  Co.  97 
Misc.  7,  160  N.  Y.  S.  1041,  it  was  held  that 
an  insured  who  had  contributed  to  the  amount 
paid  by  the  insurer  to  settle  a  claim  could 
not  recover  from  the  insurer  the  amount  con- 
tributed. The  court  said:  **The  complaint, 
however,  sufficiently  alleges  the  execution  and 
delivery,  on  or  about  June  10,  1912,  of  a 
poli<;y  by  defendant  insuring  plaintiff  against 
loss  or  expense  on  account  of  bodily  injuries 
accidentally  suffered  by  reason  of  the  use  of 
his  automobile,  due  performance  of  all  the 
conditions  of  the  policy  on  the  part  of  the 
plaintiff,  injuries  accidentally  sustained  De- 
cember 22, 1912,  by  one  Feuer  through  the  use 
of  the  automobile,  and  the  bringing  of  an 
action  against  the  plaintiff  to  recover  $10,000 
damages  for  such  injuries;  that  in  full  settle- 
ment of  his  claim  Feuer  subsequently  consent- 
ed to  receive  $3,150,  which  sum  was  within 
the  liability  of  $5,000  assumed  by  the  defend- 
ant under  the  policy,  and  represented  a  fair 
and  reasonable  settlement  of  the  claim;  that 
the  defendant,  for  the  purpose  of  relieving 
itself  of  the  pajrment  of  part  of  said  sum  of 
$3,150,  namely,  of  $750,  and  forcing  and  com- 
pelling the  plaintiff  to  contribute  the  said 
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sum  to  the  defendaut  for  the  purpose  of  ef- 
fecting a  compromise  and  settlement  of  the 
action,  unreasonably  and  unjustly  refused  to 
settle  or  compromise  the  claim  unless  the 
plaintiff  would  contribute  $750  to  said  sum 
of  $3,1 50,  and  threatened  that,  unless  plain- 
tiff Avould  contribute  said  amount,  defendant 
would  allow  the  case  to  go  to  trial  and  sub- 
ject the  plaintiff  to  the  hazard  of  having  a 
verdict  recovered  against  him  in  excess  of  the 
$5,000  limit  of  the  policy,  and  forced  and  com- 
pelled plaintiff  to  pay  said  sum  of  $750. 
There  is,  however,  no  allegation  that  by  the 
terms  of  the  policy  defendant  agreed  to  con- 
sent to  a  settlement  of  any  claim  for  less  than 
the  $5,000  limit,  provided  the  sum  the  claim- 
ant was  willing  to  accept  was  reasonable  and 
fair  and  less  than  the  amount  which  would 
probably  be  recovered  in  an  action.  By  para- 
graph XI.  of  the  complaint  this  is  pleaded  as 
a  conclusion  of  law;  but  there  is  no  agree- 
ment pleaded  upon  which  such  a  conclusion  of 
law  could  be  predicated.  The  complaint  fails 
to  make  out  a  cause  of  action." 


CASUALTY     COM- 
PANY 

V. 

FECHHEIMER  ET  AI.. 

United  States  Circuit  Court  of  Appeals, 

Sixth  Circuit— February  2,  1915. 

« 

220  Fed.  401. 


Appeal  and  Error  -—  Ezcepttons  —  8iif- 
flcleney  —  To  Overrullns  of  Objec- 
tions to  Report  of  Referee. 

Where  an  action  at  law  in  a  federal  court 
is  tried  to  the  court  by  stipulation,  pursu- 
ant to  Rev.  St.  §  649  (4  Fed.  St.  Ann.  393 ) , 
and  by  consent  the  cause  is  referred  to  a 
referee  to  take  the  evidence  and  report  his 
findings  of  fact  and  conclusions  of  law,  a 
general  exception  to  the  action  of  the  court 
in  overruling  in  a  mass  the  exceptions  taken 
to  the  report  of  the  referee  is  too  indefinite 
to  present  any  question  for  review  by  the 
appellate  court,  and  also,  if  any  one  of  the 
rulings  of  the  referee  excepted  to  was  cor- 
rect, the  exception  is  not  good. 

Trial  —  Motion  for  Judgment  —  Waiver 
by  Introdnction  of  Evidence. 

An  exception  to  the  overruling  of  a  mo- 
tion for  judgment  at  the  close  of  plaintiffs' 
evidence   on   the   trial   of   an    action   to   the 


court  is  waived  by  the  introduction  of  evi- 
dence in  defense. 

[See  14  Ann.  Cas.  222;  Ann.  Cas.  1914A 
146.] 

Exceptions  —  Necessity  —  Sufficiency  of 
Findings. 

No  exception  is  necessary  in  a  federal 
court  to  raise  the  question  whether,  when  a 
jury  has  been  duly  waived,  the  special  find- 
ings of  fact  by  the  court  are  sufficient  to 
support  the  judgment  rendered  thereon. 

Reference  —  In  Action  at  Law  -—  Er- 
roneous Designation  of  Referee. 

It  is  competent  for  a  federal  court  to 
refer  an  action  at  law  by  consent  of  the 
parties,  and  the  fact  that  the  referee  is 
designated  a  "special  master"  does  not  im- 
pair the  validity  of  the  reference. 

Conflrmation    of    Referee's    Report    — * 
Adoption  of  Findings  by  Court. 

When  special  findings  of  fact  made  by  a 
referee  are  adopted  by  the  court  in  such 
manner  as  to  show  an  intention  to  make 
those  findings  its  own,  that  intention  will  be 
given  effect  by  the  appellate  court,  and  the 
findings  will  be  treated  as  having  been  made 
by  the  trial  court. 

Same. 

By  overruling  all  exceptions  of  both  par- 
ties to  the  report  of  a  referee,  and  rendering 
judgment  for  the  exact  sum  found  by  him 
to  be  due,  the  court  evidences  its  intention 
to  adopt  the  findings  of  the  referee  as  its 
own. 

Verdict  and  Findings  —  Form  of  Find- 
ings. 

»*Spccial  findings  of  fact  by  a  court  or 
referee  should  consist  of  a  concise  and  spe- 
cific statement  of  the  ultimate  facts  found, 
without  recitals  of  the  evidence  or  conclu- 
sions of  law. 
Agreed  Findings  —  Admission  of  Coun- 

seL 

Where  counsel  for  appellant  or  plaintiff 
in  error  in  the  appellate  court  admit  that 
the  findings  of  fact  made  by  the  trial  court 
are  sustained  by  the  evidence,  such  findings 
will  be  treated  as  in  effect  an  agreed  state- 
ment of  facts. 

Appeal  and  Error  — >  Assignment  of  Er- 
ror —  General  Assignment. 

An  assignment  of  error  that  "the  court 
erred  in  entering  judgment  for.  the  plaintiffs, 
to  which  the  defendant  then  and  there  ex- 
cepted," is  insufficient  to  raise  any  question 
for  review  by  the  appellate  court. 

Insurance  —   Credit   Insurance   —  Re- 
neural  Bond  —  IfOsses  Covered. 

A  credit  insurance  policy,  or  "bond,"  in- 
suring against  loss  of  accounts  due  the  in- 
sured from  customers  for  goods  shipped  dur- 
ing the  calendar  year  1903,  contained  a 
clause  providing  that,  "if  this  bond  is  re- 
newed on  or  before  the  date  of  termination 
thereof  bv  the  issuance  of  a  new  bond,  tli*' 
losses  occurring  during  the  term  of  the  re- 
newal on  goods  shipped  during  the  term  of 
this  bond  shall  be  in«'luded  in  the  calculation 
of  losses  under  said  renewal  the  same  as  if 
the  goods  had  been  shipped  during  the  term 
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of  such  renewal  bond/'  December  4,  1903, 
A  second  bond  was  issuedi  differing  in  some 
of  its  provisions,  covering  the  term  from 
October  1,  1903,  to  September  30,  1904.  The 
only  reference  therein  to  the  previous  bond 
was  a  provision  that  losses  occurring  on 
gooda  shipped  on  and  after  October  1,  1903, 
dhould  not  be  included  under  the  first  bond, 
but  under  the  second.  It  is  held  that  the 
second  lx>nd  was  a  renewal  of  the  first, 
within  the  meaning  of  the  quoted  clause  of 
the  first,  and  covered  losses  arising  on  ship- 
ments made  during  the  term  of  the  first 
bond  previous  to  October  1,  1903. 
[See  note  at  end  of  this  case.] 

Same. 

The  losses  to  which  such  clause  relates  are 
to  be  determined  by  the  terms  of  the  first 
bond,  and  not  of  the  renewal,  and  the  in- 
surer is  liable  for  a  loss  which  comes  within 
the  terms  of  the  first,  although  it  is  of  a 
class  not  insured  against  by  the  renewal. 

[See  note  at  end  of  this  case.] 

Same. 

Each  bond  provided  that  on  sales  not  ex- 
ceeding $450,000  during  its  term  losses  to 
the  aggregate  amount  of  $5,000  should  con- 
stitute an  initial  lose  to  be  borne  by  the  in- 
sured, the  insurer  being  liable  only  for  an 
excess  of  loss  above  that  sum,  and  that,  if 
the  sales  exceeded  $450,000,  the  initial  loss 
should  be  proportionately  increased.  It  is 
held  that  the  fact  that  losses  on  sales  made 
during  the  term  of  the  first  bond,  but  occur- 
ring during  the  term  of  the  second,  were 
payable  under  the  latter,  did  not  entitle  the 
insurer  to  carrv  over  the  sales  of  the  first 
term,  and  add  them  to  those  of  the  second, 
for  the  purpose  of  increasing  the  amount  of 
the  initial  loss  thereunder. 

[See  note  at  end  of  this  case.] 

Computation  of  Total  Sales  by  Insured. 

Where  goods  shipped  by  insured  were  re- 
turned, no  sale  was  consummated  which  can 
be  computed  in  making  up  the  total  sales 
under  the  bonds. 

[See  note  at  end  of  this  case.] 


Although  the  renewal  bond  was  not  ex- 
ecuted until  December  4,  1903,  a  clause 
therein  providing  that  'losses  occurring  on 
goods  shipped  on  and  after  October  1,  1903," 
should  be  included  thereunder,  and  not  under 
the  first  bond,  made  the  second  bond  effective 
for  all  purposes  from  that  date. 

[See  note  at  end  of  this  case.] 

Hotiee   of   Iioas  —  Eifeot   of   Misstate- 
ment. 

That  a  preliminary  notice  of  loss  required 
and  given  the  insurer  incorrectly  stated  that 
the  debtor  had  been  adjudged  bankrupt, 
"whereas  in  fact  he  had  been  closed  on  execu- 
tion, is  immaterial,  where  no  objection  was 
made  cm  that  ground,  and  the  insurer  was 
liable  in  either  case. 

Constmction  of  Credit  Insurance  Bond. 

Credit  insurance  bonds,  like  other  insur- 
ance policies,  if  ambiguous  in  their  language, 
are  to  be  construed  strictly  against  the  in- 
surer, by  whom  they  were  framed. 

[See  note  at  end  of  this  case.] 
Add.  CaS.  1917D — 5. 


Appeal  and  Error  —  Gross-Errors. 

A  defendant  in  error,  who  did  not  him- 
self institute  proceedings  in  error,  cannot  in 
the  appellate  court  go  beyond  supporting  the 
judgment  and  opposing  the  assignments  of 
error  by  the  adverse  party. 

Error  to  United  SUtes  District  Court, 
Western  Division  of  Southern  District  of 
Ohio:     HoLLisTEft,  Judge. 

Action  by  Henry  H.  Fechheimer  et  aL, 
plaintiffs,  against  Philadelphia  Casualty  Com- 
pany, defendant.  Judgment  for  plaintiffs. 
Defendant  brings  error.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

J,  L.  Kohl  for  plaintiff  in  error. 
Alfred  Muck  for  defendants  in  error. 

Sitting:  Warrington  and  Denison,  Cir- 
cuit Judges,  and  Tuttlb,  District  Judge. 

[403]  TUTTLE,  J. — This  is  an  action  in  as- 
sumpsit, brought  by  defendants  in  error, 
hereinafter  called  plaintiffs,  against  plaintiff 
in  error,  hereinafter  called  defendant,  to  re- 
cover on  two  so-called  [404]  credit  indem- 
nity bonds,  which  are  in  their  nature  and 
effect  policies  of  insurance  against  loss  on 
commercial  accounts;  said  bonds  having  been 
issued  by  defendant  to  plaintiffs  in  return 
for  premiums  paid.  The  cause  was  one  for 
trial  by  jury,  but  by  stipulation  in  writing, 
duly  signed  by  both  parties  hereto,  in  accord- 
ance with  the  provisions  of  section  649, 
United  States  Revised  Statutes  (4  Fed.  St. 
Ann.  393 ) ,  a  jury  was  waived  and  said  cause 
submitted  for  trial  by  the  District  Judge;  it 
being  provided  in  such  stipulation  that  the 
court  was  "to  make  special  findings  of  fact 
and  conclusions  of  law."  This  stipulation 
also  contained  the  following  clause: 

"By  consent  and  stipulation  of  the  par- 
ties this  cause  is  hereby  referred  to  B.  R. 
Cowen  as  special  master  herein,  said  special 
master  bein^r  appointed  by  the  consent  and 
at  the  request  of  the  parties  and  on  account 
of  his  familiarity  with  accounts;  said  spe- 
cial master  to  take  the  evidence  to  be  sub- 
mitted by  the  parties  hereto  and  report  the 
same,  together  with  his  special  findings  of 
fact  and  conclusions  of  law  upon  the  matters 
in  controversy  herein." 

The  master  named  having  died,  another 
was,  by  order  of  the  court,  appointed  in  his 
place  and  directed  to  take  testimony  and 
report  in  accordance  with  the  directions  re- 
ferred to.  In  pursuance  thereof,  the  so- 
called  special  master,  hereinafter  called  ref- 
eree, took  the  testimony  and  thereafter  filed 
a  lengthy  report,  containing  what  he  termed 
special  findings  of  fact  and  conclusions  of 
law,  in  which  he  found  in  favor  of  the  plain- 
tiffs on  some  items  and  in  favor  of  the  de- 
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fendant  on  others,  and  as  a  resnlt  of  his 
several  findings  found  that  plaintiffs  were 
entitled  to  a  judgment  against  defendant  in 
the  sura  of  $7,048.90,  with  certain  interest. 
The  evidence,  objections,  rulings,  and  ex- 
ceptions before  the  referee,  together  with  his 
findings  of  fact  and  conclusions  of  law,  wero 
transcribed  and  returned  as  a  part  of  his 
report.  The  report  of  the  referee  also  states 
that  the  parties  stipulated  that  the  excep- 
tions taken  to  the  rulings  of  the  referee  on 
the  admission  and  exclusion  of  evidence,  aa 
shown  by  the  report,  "be  deemed  as  and 
stand  as  exceptions  to  said  report,  the  same 
as  if  said  exceptions  were  specifically  filed 
with  the  clerk  of  the  court."  On  the  same 
day  that  the  referee's  report  was  filed  with 
the  clerk  of  the  court,  each  of  the  parties 
filed  exceptions  to  the  report.  We  are  con- 
cerned only  with  the  exceptions  filed  by  the 
defendant,  which  were  19  in  number.  The 
first  of  these  alleged  errors  on  the  part  of 
the  referee  "in  the  admission  of  evidence 
offered  by  the  plaintiffs  to  which  the  de- 
fendant excepted"  before  the  referee.  This 
exception  did  not  point  out  the  particular 
evidence  which  was  objectionable,  or  assign 
any  reason  for  the  objection,  relying  upon 
the  stipulation  reported  by  the  referee  to 
justify  the  failure  to  point  out  the  particular 
rulings  which  it  was  desired  to  call  to  the 
attention  of  the  court,  and  relying  upon  the 
objections  made  before  the  referee  as  a  basis 
for  the  exceptions  to  be  considered  by  the 
court.  The  second  objection  to  the  report 
of  the  referee  alleged  error  on  the  part  of 
the  referee  in  the  same  indefinite  manner 
"in  exclusion  of  evidence  offered  by  defend- 
ant to  which  defendant  excepted*'  before  the 
referee.  The  third  exception  to  the  referee's 
report  was  that  he  denied  the  motion  for 
judgment  in  favor  of  defendant  at  close  of 
plaintiffs'  proofs;  the  fourth,  that  he  over- 
ruled the  [405]  same  motion  at  close  of  all 
the  proofs;  the  fifth,  the  denial  of  a  new 
trial  by  the  referee.  The  other  14  exceptions 
alleged  error  on  the  part  of  the  referee  in 
specific  findings  of  fact  and  conclusions  of 
law. 

Upon  the  hearing  by  the  court  of  the 
exceptions  filed  by  the  respective  parties,  the 
.  exceptions  of  the  defendant,  like  those  of  the 
plaintiffs,  were  overruled  as  a  whole.  To 
this  the  defendant  excepted  generally.  Judg- 
ment was  thereupon  rendered  against  the 
defendant  for  the  amount  found  by  the  ref- 
eree to  be  due  to  the  plaintiffs,  to  which 
the  defendant  excepted,  without  stating  any 
objections,  or  assigning  any  reason  for  the 
exception.  The  bill  of  exceptions,  which  sets 
forth  the  report  of  the  referee  and  the  excep- 
tions filed  thereto,  says  tliat  the  court  did 
"overrule  said  exceptions  and  confirm  said 
report,    •    .    .    and  enter  judgment  in  favor 


of  the  plaintiffs,  to  all  of  which  the  defend- 
ant then  and  there  excepted."  The  order 
entering  judgment  recites  the  hearing  before 
the  court  on  exceptions  to  the  report  of  the 
referee,  and  says  that: 

•*The  court,  being  advised,  does  overrule 
the  exceptions  of  plaintiffs  to  said  report, 
.  .  .  to  which  plaintiffs  except,  and  does 
overrule  the  exceptions  of  defendant  to  said 
report,    ...    to  which  defendant  excepts. "^ 

The  order  then  proceeds  in  the  usual  form 
of  judgment  for  plaintiffs,  and  closes  with 
this  sentence: 

"To  which  finding  and  judgment  the  plain- 
tiffs except,  and  to  which  findings  and  judg- 
ment the  defendant  excepts." 

The  record  shows  no  exceptions  taken  by 
the  defendant  to  any  of  the  rulings  or  pro- 
ceedings of  the  court,  except  this  general 
exception  to  the  court's  order  in  overruling 
the  19  exceptions  as  a  whole,  and  tlie  excep- 
tion "to  entering  judgment."  The  defendant 
sued  out  this  writ  of  error,  and  assigns  20 
errors.  The  first  19  respectively  allege  that 
the  court  erred  in  overruling  the  19  excep- 
tions to  the  referee's  report,  and  the  twen- 
tieth that: 

"The  court  erred  in  entering  judgment  for 
the  plaintiffs,  to  which  the  defendant  theu 
and  there  excepted." 

At  the  threshold  of  our  inquiry  we  are 
confronted  with  the  question  whether  the 
record  presents  any  error  which  we  can  prop- 
erly review.  Section  700  of  the  Revised  Stat- 
utes is  as  follows: 

"When  an  issue  of  fact  in  any  civil  cause 
in  a  Circuit  Court  is  tried  and  determined 
by  the  court  without  the  intervention  of  a 
jury,  according  to  section  649,  the  rulings 
of  the  court  in  the  progress  of  the  trial  of 
the  cause,  if  excepted  to  at  the  time,  and 
duly  presented  by  a  bill  of  exceptions,  may 
be  reviewed  by  the  Supreme  Court  upon  a 
writ  of  error  or  upon  appeal;  and  when  the 
finding  is  special  the  review  may  extend  to 
the  determination  of  the  sufficiency  of  the 
facts  found  to  support  the  judgment."  (4 
Fed.  St.  Ann.  450.) 

This  provision  now  applies  to  District 
Courts.  Eastern  Oil  Co.  v.  Holeomb,  212 
Fed.  126,  128  C.  C.  A.  642;  Nashville  In- 
terurban  Ry.  v.  Barnum,  212  Fed.  634,  129 
0.  C.  A.  170. 

"Under  these  statutes  and  the  established 
construction  given  them  by  the  courts,  the 
power  of  this  court  is  limited  to  the  deter- 
mination of  the  question  whether  errors  were 
committed  by  the  trial  court  in  its  rulings 
during  the  progress  of  the  trial,  and  whether 
the  special  findings  made  by  the  court  [406] 
were  sufficient  to  support  the  judgment." 
Sayward  v.  Dexter,  72  Fed.  758,  769,  44  U. 
S.  App.  376,  19  C.  C.  A.  176,  186;  Churchill 
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V.  Buck.  102  Fed.  38,  42  C.  C.  A.  148;  Mason 
V.  Smith,  191  Fed.  502,  112  C.  C.  A.  146. 

It  is  clear  that  tlie  general  exception  men- 
tioned is  too  indefinite  to  present  any  ques- 
tion for  review  by  an  appellate  court. 
Felton  V.  Newport,  92  Fed.  470,  34  C.  C.  A. 
470. 

This  was  settled  by  the  decision  in  Boogher 
V.  New  York  L.  Ins.  Co.  103  U.  S.  90,  26 
U.  S.  (L.  ed.)  310.  In  that  case,  by  stipula- 
tion following  the  Missouri  state  practice, 
there  was  a  waiver  of  jury  in  the  lower 
court,  reference  to  referee,  testimony  taken 
by  the  referee,  rulings  by  the  referee  on  ad- 
missibility of  evidence,  exceptions  taken  to 
such  rulings,  findings  of  fact  and  law  by  the 
referee,  all  of  which  were  reported  to  the 
court,  and  to  which  the  defendant  filed  22 
separate  exceptions,  including  exceptions  to 
the  rulings  of  the  referee  on  the  admission 
of  testimony  and  to  his  findings  of  fact  and 
conclusions  of  law.  These  22  exceptions 
were  heard  and  overruled  as  a  whole  bv  the 
court,  and  defendant  excepted  generally. 
Judgment  was  entered  in  favor  of  plaintiff 
on  the  report  of  the  referee.  A  bill  of  excep- 
tions was  taken.  The  writ  assigned  separate 
errors,  based  on  the  confirmation  of  the  ref- 
eree's report  by  the  court.  The  proceedings 
and  practice  in  that  case,  so  far  as  affect 
the  point  decided,  are  so  identical  with  those 
here  considered  that  to  recite  them  is  but 
to  repeat  the  situation  here  described.  Mr. 
Chief  Justice  Waite,  speaking  for  the  Su- 
preme Court  in  that  case,  in  a  unanimous 
opinion  affirming  the  court  below,  says  (103 
U.  S.  98,  26  U.  S.   (L.  ed.)   310)  : 

**The  whole  case,  therefore,  turns  on  the 
exception  to  the  overruling  of  the  objections 
to  the  report.  This  exception  is  a  general 
one,  to  the  single  order  overruling  the  22 
specific  objections  as  a  whole.  We  have  uni- 
formly held  that  'if  a  series  of  propositions 
is  embodied  in  instructions  (to  the  jury), 
and  the  instructions  are  excepted  to  in  a 
mass,  if  any  one  of  the  propositions  is  cor- 
rect, the  exception  must  be  overruled.'  John- 
ston V.  Jones,  1  Black  66,  210,  17  U.  S. 
(Lr.  ed.)  117;  Rogers  v.  Tlie  Marshal,  1  Wall. 
644,  17  U.  S.  (L.  ed.)  714;  Harvey  v.  Tyler, 
2  Wall.  328,  17  U.  S.  (L.  ed.)  871;  Lincoln 
V.  Claflin,  7  Wall.  132,  19  U.  S.  (L.  ed.) 
106:  Beaver  v.  Taylor,  93  U.  S.  46,  23  U.  S. 
(I^.  ed.)  797.  The  same  rule  should  be  ap- 
plied to  cases  of  this  kind.  Here  are,  so  to 
.«peak,  a  series  of  propositions  in  respect  to 
the  report  of  the  referee.  They  were  over- 
ruled, and  excepted  to  in  a  mass.  If  one  of 
tlie  propositions  was  correct,  therefore,  the 
exception  will  not  be  good.  The  party 
should,  by  his  exception,  direct  the  attention 
of  the  conrt  to  the  specific  proposition  or 
propositions  on  which  he  relies,  and  separate 
it  or  them  from  the  rest." 


Boogher  v.  New  York  L.  Ins.  Co.  supra, 
has  often  been  cited  with  approval  by  the 
Supreme  Court,  and  the  rule  there  stated 
has  never  been  changed.  It  would  be  diffi- 
cult to  find  a  case  which  would  better  illus- 
trate the  necessity  for  the  rule  than  the  one 
presented  by  this  record.  The  defendant  not 
only  took  19  exceptions  to  the  report  of  the 
referee,  but  the  first  of  these  was  intended 
to  be  so  broad  that  it  should  cover  any  one 
of  42  different  exceptions  taken  by  the  de- 
fendant to  rulings  of  the  referee  in  admit- 
ting testimony  offered  by  the  plaintiffs. 
Twenty-four  of  the  42  were  based  on  objec- 
tions without  any  reason  for  the  objections 
being  stated,  and  most,  if  not  all,  of  the 
other  18  exceptions  were  based  on  objections 
too  general  to  be  considered.  Patrick  v, 
Graham,  132  tj.  S.  627,  10  S.  Ct.  194,  33 
U.  S.  (L.  ed.)  460;  [407]  Boston,  etc.  R. 
Co.  V.  O'Reilly,  158  U.  S.  334,  15  S.  Ct.  830, 
39  IT.  S.  (L.*  ed.)  1006;  Baltimore,  etc.  R. 
Co.  V.  Hellenthal,  88  Fed.  116,  60  U.  S.  App. 
156,  31  C.  C.  A.  414;  Western  Union  Tele- 
graph Co.  V.  Burgess,  108  Fed.  26,  47  C.  C. 
A.  168;  Merchants'  Ins.  Co.  v.  Buckner,  110 
Fed.  345,  49  C.  C.  A.  80;  Erie  R.  Co.  v. 
Schomer,  171  Fed.  798,  96  C.  C.  A.  458. 

The  exception  to  the  overruling  of  the 
motion  for  a  directed  verdict  at  the  close  of 
plaintiffs'  proofs  was  waived  by  introducing 
evidence  in  defense.  Grand  Trunk  R.  Co.  v. 
Cummings,  106  U.  S.  700,  1  S.  Ct.  493,  27 
U.  S.  (L.  ed.)  266;  Accident  Ins.  Co.  of 
North  America  v.  Crandal,  120  U.  S.  527, 
7  S.  Ct.  685,  30  U.  S.  (L.  ed.)  740;  Northern 
Pac.  R.  Co.  V.  Mares,  123  U.  S.  710,  8  S.  Ct. 
321,  31  U.  S.  (L.  ed.)  296;  Union  Ins.  Co. 
V.  Smith,  124  U.  S.  405,  8  S.  Ct.  534,  81 
U.  S.  (L.  ed.)  497;  Robertson  v.  Perkins,^ 
129  U.  S.  233,  9  S.  Ct.  279,  32  U.  S.  (L.  ed.) 
686;  Columbia,  etc.  R.  Co.  v.  Hawthorne,. 
144  U.  S.  202,  12  S.  Ct.  SOT,  36  U.  S.  (L. 
ed.)  405;  Bogk  v.  Gassert,  149  U.  S.  17,  IJ 
S.  Ct.  738,  37  U.  S.  (L.  ed.)  631;  McCabe, 
etc.  Constr.  Co.  v.  Wilson,  209  U.  S.  275, 
28  S.  Ct.  558,  52  U.  S.  (L.  ed.)  788.  This 
is  sufficient  to  show  that  the  ruling  of  the 
court  in  overruling  the  exceptions  filed  by 
the  defendant  to  the  report  of  the  referee 
was  correct  as  to  at  least  '^one  of  the  propo- 
sitions," and  therefore  the  general  exception 
taken  by  defendant  is  not  good.  Hoiloway 
V.  Dunham,  170  U.  S.  615,  18  S.  Ct.  784, 
42  U.  S.   (L.  ed.)    1165. 

It  is,  however,  well  settled  tliat  no  excep- 
tion is  necessary  to  raise  the  question  wheth- 
er, when  a  jury  has  been  duly  waived,  the 
special  findings  of  fact  of  the  court  are  suffi- 
cient to  support  the  judgment  rendered  there- 
on. iEtna  F.  Ins.  Co.  v.  Boon,  95  U.  S.  117, 
24  U.  S.  (L.  ed.)  395;  Seeberger  v.  Schlesin- 
ger,  152  U.  S.  581,  14  S.  Ct.  729,  38  U.  S. 
(L.   ed.)    560;    Webb   v.    National    Bank   of 
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Republic,  146  Fed.  717,  77  C.  C.  A.  143; 
Chicago,  etc.  R.  Co.  v.  Barrett,  190  Fed.  118, 
111  C.  C.  A.  158;  Guaranty  Trust  Co.  v. 
Koehler,  195  Fed.  669,  115  C.  C.  A.  475. 
We  have  had  some  doubt  as  to  whether  the 
trial  court  can  be  said  to  have  made  special 
findings  of  fact  within  the  meaning  of  the 
statute  above  quoted.  The  court  neither  it- 
self framed  special  findings  nor  stated  spe- 
cifically that  it  made  the  findings  of  the 
referee  its  own. 

The  reference  as  made,  to  the  special  mas- 
ter, so  called,  was  proper,  under  the  inher- 
ent power  of  the  court,  at  least  where,  as 
here,  it  was  with  the  consent  of  the  parties. 
Hecker  v.  Fowler,  2  Wall.  123,  17  L.  ed. 
759;  Fenno  v.  Primrose,  119  Fed.  801,  66 
C.  C.  A.  313.  As  was  said  in  Shipman  v. 
Straitsville  Cent.  Min.  Co.  158  U.  S.  356, 
16  S.  Ct.  886,  39  U.  S.   (L.  ed.)    1016: 

*'This  case  was  referred  by  consent  to 
.  .  .  a  so-called  'master  commissioner,'  as 
referee,  with  instructions  to  report  the  tes- 
timony, with  the  findings  of  fact  and  of  law, 
to  the  court.  The  fact  that  no  such  officer 
as  master  commissioner  is  known  to  the  law 
does  not  impair  the  validity  of  the  reference, 
as  it  is  perfectly  competent  for  the  court  to 
refer  a  case  to  a  private  person.  Hecker  v. 
Fowler,  2  Wall.  123,  17  L.  ed.  759." 

"While  the  federal  statute  makes  no  pro- 
vision for  such  reference  in  a  law  action,  it 
is  a  recognized  practice  in  the  federal  juris- 
diction to  make  such  reference  bv  consent  of 
parties;  and,  after  the  coming  in  of  the  ref- 
eree's report,  before  judgment  is  entered  upon 
the  findings,  either  party  may  interpose 
[408]  objections  thereto  in  writing,  and  the 
court  may,  upon  request  of  either  party, 
re-refer  the  matter  for  further  findings,  or 
proceed  to  verdict  and  judgment  on  the  rec- 
ord as  the  evidence  and  the  law  may  direct. 
Hecker  v.  Fowler,  2  Wall.  123-129,  17  U.  S. 
(L.  ed.)  759;  St.  Louis  Electric  Light,  etc. 
Co.  v.  Edison  Gen.  Electric  Co.  64  Fed.  997- 
1004."  Boatmen's  Bank  v.  Trower  Bros.  Co. 
171  Fed.  966;  Fenno  v.  Primrose,  119  Fed. 
801,  66  C.  C.  A.  313. 

And  when  special  findings  of  fact,  made 
by  a  master  or  referee  to  aid  the  court,  are 
adopted  by  the  court  in  such  a  manner  as 
to  show  an  intention  to  make  such  findings 
its  own,  such  intention  will  be  given  efl'ect 
by  the  appellate  court,  which  will  then  con- 
sider the  special  findings,  so  adopted,  as  if 
they  had  been  framed  by  the  trial  court. 
Chicago,  etc.  R.  Co.  v.  Clark,  178  U.  S.  353, 
20  S.  Ct.  924,  44  U.  S.  (L.  ed.)  1099;  Ship- 
man  V.  Straitsville  Cent.  Min.  Co.  158  U.  S. 
:i56,  15  S.  Ct.  880,  39  U.  S.  (L.  ed.)  1015; 
Roberts  v.  Benjamin,  124  U.  S.  04,  8  S.  Ct. 
393,  31  U.  S.  (L.  ed.)  334;  Paine  v.  Central 
Vermont  R.  Co.  118  U.  S.  l.-)2,  6  S.  Ct.  1019, 
30  U.  S.  (L.  ed.)  193;  Shipman  v.  Ohio  Coal 


Exch.  70  Fed.  662,  17  C.  C.  A.  313;  Hamil- 
ton County  V.  Sherwood,  64  Fed.  103,  11 
C.  C.  A.  507.  As  was  said  in  the  recent  case 
of  Tiernan  v.  Chicago  L.  Ins.  Co.  214  Fed. 
238,  241,  131  C.  C.  A.  284. 

'^It  was  at  one  time  questioned  whether 
there  could  be  a  review  in  an  appellate  court 
of  the  United  States  where  the  facts  were 
found  by  a  referee  (Boogher  v.  New  York 
L.  Ins.  Co.  103  U.  S.  90,  95,  26  U.  S.  (L.  ed.) 
310),  but  it  is  now  settled  that  when  a  jury 
has  been  waived  in  writing,  and  the  findings 
of  the  referee  have  been  confirmed  by  the 
trial  court  as  reported,  or  as  modified  by 
it,  the  question  whether  the  judgment  ren- 
dered was  warranted  by  the  facts  found  will 
be  reviewed  by  the  appellate  court  as  though 
the  findings  were  wholly  made  by  the  trial 
court  itself.  Chicago,  etc.  R.  Co.  v.  Clark, 
178  U.  S.  353,  364,  20  S.  Ct.  924,  44  U.  S. 
(L.  ed.)   1099." 

In  the  present  case  we  think  that  by  over- 
ruling all  the  exceptions  of  both  parties  to 
the  referee's  report,  confirming  such  report, 
and  rendering  judgment  for  the  exact  sum 
found  by  such  referee  to  be  due,  the  court 
indicated  an  intention  to  adopt  as  its  own 
the  findings  of  the  referee.  Being  satisfied 
that  such  was  the  intention,  we  have  decided 
to  treat  such  findings  as  those  of  the  District 
Court. 

We  have  also  had  difficulty  in  determining 
whether  these  findings  of  the  referee  were 
general  or  special  within  the  meaning  of  the 
statute.  Tlie  form  in  which  they  were  framed 
by  the  referee  is  not  to  be  commended.  In- 
stead of  having  a  concise  statement  of  the 
ultimate  facts  found,  apart  from  recitals  of 
evidence  and  conclusions  of  law,  we  are  com- 
pelled, in  order  to  discover  such  facts,  to 
search  through  a  voluminous  report  in  and 
throughout  which  are  mixed  and  interspersed 
findings  of  facts,  conclusions  of  law,  reference 
to  evidence,  and  arguments  of  counsel.  The 
following  language  is  applicable  here: 

"It  is  not  very  easy  to  determine  from 
this  record  whether  the  court's  finding  of 
facts  was  intended  to  be  general  or  special. 
We  call  attention  again  to  the  very  unsatis- 
factory practice  that  obtains  in  some  of  the 
Circuit  Courts  in  the  trial  of  cases  before 
the  court  without  a  jury.  The  findings  in 
such  cases  may  be  general,  like  the  general 
verdict  of  a  jury,  or  it  may  be  special,  like 
the  special  verdict  of  a  jury.  When  the  find- 
ing is  special,  the  facts  found  should  be 
stated  as  they  would  be  in  a  special  verdict 
of  a  jury.  In  stating  the  facts  found,  no 
reference  whatever  should  be  made  to  the 
evidence  upon  which  those  facts  are  found. 
Neither  the  evidence  nor  any  discussion  of 
it  [409]  should  be  injected  into  the  ulti- 
mate finding  of  facts,  upon  which  the  court 
rests   its  judgment.     The  special   finding  of 
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facts  should  be  a  clean  cut  Btatement  of  the 
ultimate  facts,  without  importing  into  it  the 
evidence,  or  the  reasoning  by  which  the  court 
arrived  at  its  finding."  Minchen  v.  Hart,  72 
Fed.  294,  295,  18  C.  C.  A.  570,  571. 

'The  special  finding  contemplated  by  the 
statute  is  a  specific  statement  of  those  ulti- 
mate facts  upon  which  the  law  must  deter- 
mine the  rights  of  the  parties.  It  corre- 
sponds to  the  special  verdict  of  a  jury,  is 
equally  specific  and  responsive  to  the  issues, 
and  is  spread  at  large  upon  the  record,  as 
part  thereof,  in  like  manner  as  is  such  a 
\erdict."  U.  S.  v.  Sioux  City  Stock  Yards 
Co.  167  Fed.  126,  127,  92  *C.  0.  A.  678, 
579. 

It  is,  however,  apparent  that  the  present 
record  presents  no  disputed  question  of  fact. 
Defendant,  indeed,  admits  in  its  brief  that 
'^the  facts  are  undisputed  and  necessarily 
sustain  the  finding  of  fact."  We  think, 
therefore,  that  the  facts  stated  in  the  report 
of  the  referee,  called  therein  special  findings, 
and  adopted  by  the  court,  can  and  should 
be  treated  as  at  least  constituting  an  agreed 
statement  of  facts,  and  consequently  equiva- 
lent to  the  special  findings  contemplated  by 
the  statute  referred  to.  Mutual  L.  Ins.  Co. 
V.  Kelly,  114  Fed.  268,  52  C.  C.  A.  154; 
W  S.  V.  Cleage,  161  Fed.  85,  88  C.  C.  A. 
249;  Feilman  v.  Royal  L.  Ins.  Co.  185  Fed. 
689,  107  C.  C.  A.  637;  Treat  v.  Farmers' 
Ix)an,  etc.  Co.  185  Fed.  760,  108  C.  C.  A.  98. 
As  was  said  by  Lurton,  C.  J.,  speaking  for 
this*  court,  in  Kentucky  L.  etc.  Ins.  Co.  v. 
Hamilton,  63  Fed.  93,  11  C.  C.  A.  42: 

'•An  agreed  statement  of  facts,  upon  which 
a  judgment  is  founded,  will  be  taken,  on 
appeal  or  writ  of  error,  as  the  equivalent 
of  a  special  finding  of  facts.  Bond  v.  Dustin, 
112  U.  S.  607,  5  S.  Ct.  296,  28  U.  S.  (L.  ed.) 
8.S5;  Wayne  County  v.  Kennicott,  103  U.  S. 
554,  26  L.  ed.  486;  Lehraen  v.  Dickson,  148 
r.  S.  73  [13  S.  Ct.  481,  37  U.  S.  (L.  ed.) 
373]." 

"There  was  ...  an  agreement  as  to 
certain  facts,  which,  though  not  technically 
such  an  agreed  statement  as  is  the  equiva- 
lent of  a  special  finding  of  facts,  yet  enables 
us  to  approach  the  consideration  of  the  dec- 
laration of  law  with  a  certainty  as  to  the 
facts  upon  which  it  was  based."  St.  Louis 
V.  Western  Union  Tel.  Co.  148  U.  S.  92, 
13  S.  Ct,  485,  37  U.  S.  (L.  ed.)  380. 

"The  findings  are  not  to  be  construed  with 
the  strictness  of  special  pleadings.  It  is 
sufficient  if  from  them  all,  taken  together 
with  the  pleadings,  we  can  see  enough  upon 
a  fair  construction  to  justify  the  judgment 
of  the  court,  notwithstanding  their  want  of 
precision  and  the  occasional  intermixture  of 
matters  of  fact  and  conclusions  of  law." 
O'Reillv  V.  Campbell,  116  U.  S.  418,  6  S.  Ct. 
421,  29  U.  S.  (L.  ed.)  669. 


In  the  words  of  the  Supreme  Court  in 
Ijouisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall. 
44,  19  U.  S.  (L.  ed.)  65,  where  counsel  had 
agreed  in  the  appellate  court  to  certain  por- 
tions of  the  opinion  of  the  trial  court  as  con- 
taining the  material  facts  of  the  case: 

^'Inasmuch  as  they  could  have  made  such 
an  agreement  in  the  court  below,  we  have 
concluded  to  act  upon  it  here  as  if  it  had 
been  so  made." 

The  only  assignment  of  error  specifically 
directed  against  the  correctness  of  the  judg- 
ment is  the  twentieth,  which  is  as  follows: 

"The  court  erred  in  entering  judgment  for 
the  plaintiffs,  to  which  the  defendant  then 
and  there  excepted." 

Such  an  assignment  is  insufficient  to  raise 
any  question  for  review  here.  Deering  Har- 
vester Co.  v.  Kelly,  103  Fed.  261,  43  C.  C.  A. 
225.  [410]  In  the  language  of  the  court  in 
Felker  v.  Cincinnati  First  Nat.  Bank,  196 
Fed.  200,  202,  116  C.  C.  A.  32,  34: 

"The  only  other  assignment  is  in  effect 
that  the  court  erred  in  rendering  a  judgment 
for  the  plaintiff'.  Unless  we  supplement  this 
assignment  by  addiug  ^ou  the  facts  found,^ 
it  presents  nothing  for  review  by  this  court. 
Bell  V.  Union  Pac.  R.  Co.  194  Fed.  366,  114 
C.  C.  A.  326,  just  decided.  Assuming  there- 
fore, that  the  assignment  meant  to  challenge 
the  judgment  on  the  statutory  ground  that 
the  facts  found  were  insufficient  to  support 
it,  it  is  entirely  without  merit,  and  cannot 
be  sustained." 

But  several  of  the  assignments  of  error 
raise  questions  which,  in  effect,  involve  the 
sufficiency  of  the  facts  found  to  support  the 
judgment,  and  we  have  therefore  concluded 
to  consider  such  assignment  as  if  they  had 
specifically  questioned  such  sufficiency,  and 
we  proceed  to  consider  the  questions  thus 
presented. 

1.  Was  bond  1318  renewed  by  bond  2071? 

Tliis  suit  involves  two  credit  insurance 
policies,  called  bonds,  issued  by  defendant  to 
plaintiffs,  the  first  bond,  No.  1318,  by  its 
terms  indemnifying  them  against  loss  of  ac- 
counts due  them  from  customers  for  goods 
shipped  between  January  1,  1903,  and  De- 
cember 31,  1903,  and  the  second  bond.  No. 
2071,  furnishing  such  indemnity  on  ship- 
ments between  October  1,  1903,  and  Septem- 
ber 30,  1904;  both  bonds  being  subject  to 
certain  terms  and  conditions  hereinafter  re- 
ferred to.  Bond  1318  contained  the  follow- 
ing clause: 

"Outstandings  Covered  under  Renewal  Bond. 

"Seventh.  If  this  bond  is  renewed  on  or 
before  the  date  of  termination  thereof  by 
the  issuance  of  a  new  bond,  the  losses  oc- 
curring during  the  term  of  the  renewal  on 
goods  shipped  during  the  term  of  this  bond 
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shall  be  included  in  the  calculation  of  losses 
under  said  renewal,  the  same  as  if  the  goods 
had  been  shipped  during  the  term  of  such 
renewal  bond." 

On  December  4,  1903,  and  therefore  before 
the  date  of  the  termination  of  bond  1318, 
bond  2071  was  issued,  and  by  its  terms,  as 
stated,  covered  losses  on  sliipmcnts  between 
October  1,  1903,  and  September  30,  1904.  It 
also  contained  the  following  clause: 

''In  consideration  of  issuing  the  attached 
bond,  it  is  agreed  and  understood  that  losses 
occurring  on  goods  shipped  on  and  after  Oc- 
tober 1,  1903,  shall  not  be  included  under 
bond  1318,  but  under  the  attached  bond,  sub- 
ject to  the  terms  and  conditions  thereof." 

This  was  its  only  reference  to  the  previous 
bond,  from  which  it  differed  in  several  of  its 
provisions. 

Certain  losses  to  plaintiffs  occurred  during 
the  term  of  the  second  bond  on  shipments 
made  prior  to  the  commencement  of  such 
term  and  during  the  term  of  the  first  bond. 
And  the  question  is  raised  whether  bond 
1318  was  renewed  by  bond  2071,  within  the 
meaning  of  the  clause  quoted,  so  that  losses 
occurring  during  the  term  of  the  latter  bond 
on  shipments  made  during  the  term  of  the 
former  bond  can  be  included  in  the  calcula- 
tion of  losses  under  said  latter  bond.  It  is 
urged  that  because  it  is  not  recited  in  the 
latter  bond  that  it  is  a  renewal  of  the  earlier 
one,  and  because  there  is  no  direct  evidence 
that  the  parties  agreed  that  it  should  be  so 
considered,  therefore  it  is  not  [411]  such  a 
renewal  within  the  meaning  of  the  first  bond, 
and  the  losses  last  mentioned  are  not  pro- 
tected bv  it. 

We  are  unable  to  agree  with  such  conten- 
tion. We  think  that  by  the  clause  quoted 
the  parties  intended  to,  and  did,  agree  that 
if,  on  or  before  the  expiration  of  this  first 
bond^  defendant  should  issue  to  plaintifTs  a 
new  bond,  such  clause  should  become  opera- 
tive. It  is  unnecessary  to  determine  whether 
the  second  bond^  is  itself  technically  a  re- 
newal bond,  because  it  is  clear  that  the  par- 
ties themselves  have  stipulated  that  such  re- 
newal should  be  effected  "by  the  issuance  of 
a  new  bond."  It  is  obvious  that  these  par- 
ties were  not  interested  in,  if  they  under- 
stood, the  technical  meaning  of  the  term 
** renewal."  What  they  were  interested  in, 
and  unquestionably  understood,  was  the  pro- 
tection to  be  extended  to  losses  occurring 
after,  on  shipments  made  before,  the  termi- 
nation of  the  old  bond,  "by  the  issuance  of 
a  new  bond,"  on  or  before  such  termination. 
And  when  such  new  bond  was  so  issued  the 
"outstandings"  referred  to  were  thereby  "cov- 
ered." 

2.  Are  the  losses  occurring  during  the 
term  of  the  renewal  bond,  on  shipments  made 
during  the   term  of  the   original  bond,  the 


losses  contemplated  and  defined  by  the  orig- 
inal bond? 

The  kind  of  losses  on  shipments  made  dur- 
ing the  period  of  the  second  bond  recoverable 
thereunder  differed  materially  from  the  kind 
of  losses  recoverable  under  the  conditions  of 
the  first  bond.  Thus,  the  only  losses  against 
which  plaintiffs  were  indemnified  by  the  sec- 
ond bond  were  those  "sustained  on  claims 
against  debtors  by  or  against  whom,  between 
the  dates  of  the  execution  and  termination 
of  this  bond,  judicial  proceedings  of  any 
kind  have  been  taken,  establishing  such  debt- 
ors* insolvency,"  wJiile  the  first  bond  gave 
indemnity  against  losses  arising  on  claims 
against  the  following  debtors: 

"A  debtor  for  an  amount  not  exceeding 
$250,  where  the  preliminary  notice  of  loss 
has  attached  to  it  a  report  from  the  desig- 
nated mercantile  agency,  or  from  some  col- 
lection agency  or  attorney  practicing  in  the 
place  where  the  debtor  did  business,  that  the 
claim  against  such  debtor  is  uncollectible 
through  legal  proceedings;  ...  a  debtor 
who  has  effected  a  compromise  with  his  cred- 
itors; ...  a  debtor  by  or  against  whom 
a  petition  to  be  declared  a  bankrupt  or  in- 
solvent has  been  filed  under  the  federal  bank- 
ruptcy law  or  under  some  insolvency  or  as- 
signment law  of  any  of  the  United  States 
or  any  territory  thereof;  ...  a  debtor 
against  whom  an  execution  in  favor  of  the 
indemnified  or  some  other  creditor  has  been 
returned  unsatisfied,"  and  losses  arising  un- 
der certain  other  circumstances  mentioned  in 
said  bond. 

It  is  contended  by  defendant  that,  if  the. 
first  bond  be  considered  as  renewed  by  the 
second,  so  that  losses  on  shipments  during 
the  term  of  the  former,  occurring  during  the 
term  of  the  latter  bond,  may  be  included  in 
the  calculation  of  the  losses  under  said  latter 
bond,  only  such  losses  can  be  so  included  as 
are  within  the  class  of  losses  specifically  cov- 
ered by  such  bond  when  occurring  on  ship- 
ments made  during  its  term. 

We  think  that  to  so  hold  would  require  a 
forced  and  unnatural  construction  of  the 
clause  in  question.  It  will  be  observed  that 
by  this  clause  it  was  agreed  that  "the  losses 
occurring"  during  the  term  of  the  renewal, 
on  shipments  made  during  the  term  of  the 
original  policy,  should  be  included  in  the 
calculation  of  losses  under  such  renewal.  In 
[412]  the  absence  of  any  express  definition 
of  the  word,  we  think  it  evident  that  by  *'the 
losses"  was  meant  the  losses  against  which 
plaintiffs  were  then  being  insured.  And  the 
basis  for  calculating  these  losses  was  then 
being  fixed,  in  the  language  of  the  policy  al- 
ready quoted. 

If  the  parties  had  desired  to  make  the 
provability  of  such  losses  subject  to  the  terms 
and  conditions  of  the   renewal   policy,  such 
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an  intention  could  easily  have  been  expressed 
in  appropriate  language,  as  was  done  by  the 
insertion  in  the  second  bond  of  the  following 
provision,  above  referred  to: 

*"In  consideration  of  issuing  the  attached 
bond,  it  is  agreed  and  understood  that  losses 
occurring  on  goods  shipped  on  and  after  Oc- 
tober 1,  1903,  shall  not  be  included  under 
bond  Xo.  1318,  but  under  the  attached  bond, 
«>ubject  to  the  terms  and  conditions  thereof.'' 

£ven  if  the  language  of  clause  7  alone  is 
not  sufficient  to  require  the  payment  under 
the  renewal  policy  of  the  "losses"  a«  defined 
in  1318,  incurred  during  its  terms  upon  goods 
shipped  before  October  1,  1903,  we  think 
also  that  the  language  just  quoted  is  a  clear 
recognition  by  the  parties  that,  except  as 
expressly  provided  thereby,  the  losses  men- 
tioned in  clause  7  are  those  "included  under 
bond  No.  1318,"  and  not  "under  the  attached 
bond,  subject  to  the  terms  and  conditions 
thereof." 

Although  counsel  have  not  cited,  and  we 
have  been  unable  to  find,  a  case  in  which  the 
facts  were  identical  with  those  involved  here, 
the  same  general  situation  was  presented  in 
two  cases  already  decided  by  this  court. 

The  case  of  American  Credit  Indemnity 
Co.  V.  Athens  Woolen  Mills,  92  Fed.  581,  34 
C.  C.  A.  161,  involved  two  credit  insurance 
bonds  quite  similar  to  those  involved  here. 
By  clause  8  of  the  first  bond  it  was  provided 
that : 

"No  loss  can  be  proven  after  the  expira- 
tion, provided,  however,  that  in  case  this 
bond  is  renewed,  and  the  premium  on  such 
renewal  is  paid  at  or  before  the  expiration 
of  this  bond,  loss  resulting  after  such  date 
of  expiration,  on  shipments  made  during  the 
term  of  this  bond,  may  be  proven  during  the 
term  of  the  renewal  bond  next  immediately 
succeeding." 

Before  the  expiration  of  the  bond  com- 
plainant renewed  it,  paying  the  required  pre- 
mium, and  received  bond  No.  2443  in  re- 
newal. In  nearly  all  respects  this  bond  was 
like  the  old.     Its  eighth  condition  was: 

"In  case  this  bond  is  renewed,  and  the 
premium  on  such  renewal  is  paid  at  or  be- 
fore the  expiration  of  this  bond,  loss  result- 
ing after  said  date  of  expiration,  upon  ship- 
ments made  during  the  term  of  the  bond, 
may  be  proven  under  such  renewal  bond,  in 
accordance  with  the  terms  and  conditions  of 
such  renewal.  In  ca^e  this  bond  is  a  re- 
newal, and  the  premium  has  been  paid  at 
or  before  the  expiration  of  the  preceding 
bond,  losses  occurring  during  the  term  of 
this  bond,  on  shipments  made  during  the 
terms  of  said  preceding  bond,  may  be  proven 
hereunder." 

It  was  urged  by  the  insurer  that  only  such 
losses  were  carried  over  from  the  old  to  the 
new  bond  as  were  within  the  terms  and  con- 


ditions of  the  latter  bond.    Tliis  court,  speak- 
ing by  Circuit  Judge  Taft,  said: 

"The  question  before  us  is  one  of  construc- 
tion. Is  the  loss  guaranteed  against  under 
clause  8  of  bond  1540,  in  case  of  a  renewal, 
loss  resulting  from  insolvency,  as  defined  in 
that  bond,  or  as  defined  in  the  renewal  bond, 
2443?  If  the  former,  then  the  judgment  is 
supported  by  the  averments  of  the  bill;  if 
[413]  the  latter,  then,  because  the  affairs  of 
the  debtor  firm  were  in  the  hands  of  a  re- 
ceiver, a  judgment,  execution,  and  nulla  bona 
return  are  not  the  test  of  insolvencv,  and 
the  plaintifif's  case  is  not  made  out.  The 
exception  as  to  the  receivership  was  a  new 
provision  of  bond  No.  2443.  Clause  8  of 
No.  1540  was  of  a  somewhat  illusorv  char- 
acter.  It  did  not  become  operative  and  bind- 
ing until  renewal,  and  it  was  of  course,  pos- 
sible for  the  insurer  to  modify  the  effect  of 
clause  8  by  the  terms  of  the  very  renewal 
upon  which  alone  it  became  his  contractual 
obligation.  These  contracts  of  indemnity  are 
merely  contracts  of  insurance,  carefully 
framed,  to  limit  as  narrowly  as  possible  the 
liability  of  the  insurer,  and  doubtful  expres- 
sions in  them  are  to  be  construed  favorably 
to  the  insured.  Catholic  Knights  of  Amer- 
ica V.  Fidelity,  etc.  Co.  11  C.  C.  A.  96,  63 
Fed.  48;  Guarantee  Co.  of  North  America 
V.  Mechanic's  Sav.  Bank,  etc.  Co.  26  C.  C.  A. 
146,  80  Fed.  766.  Taking  clause  8  of  bond 
No.  1540  alone,  it  cannot  be  doubted  that 
'the  loss  resulting  after  such  date  of  expira- 
tion on  shipments  made  during  the  term  of 
this  bond,'  which  was  to  be  proven  during 
the  term  of  the  renewal  bond,  was  intended 
to  be  the  same  kind  of  loss  as  that  for  which 
the  bond  was  given,  to  wit,  a  loss  resulting 
from  insolvency,  as  in  bond  No.  1540  defined. 
This  conclusion  is  enforced  by  the  language 
of  clause  11  in  bond  No.  1540,  in  w^hich  it  is 
agreed  that  insolvency  shall  be  returned  of 
judgment  executions  unsatisfied  during  the 
term  of  bond  or  the  renewal  thereof  afore- 
said. Does  clause  8  of  bond  No.  2443  indi- 
cate an  intention  to  change  the  character  of 
the  loss  upon  goods  sold  during  the  life  of 
the  previous  bond  for  which  the  insurer 
should  become  liable?  The  material  words 
of  that  clause  are:  'In  case  this  bond  is 
a  renewal,  .  .  .  losses  occurring  during 
the  term  of  this  bond  on  shipments  made 
during  the  term  of  said  preceding  bond  may 
be  proved  hereunder.'  Does  proof,  under  the 
renewal  bond,  require  that  the  insolvency 
shall  be  established  according  to  the  defini- 
tion of  that  bond?  Standing  alone,  it  may 
be  conceded  that  this  would  be  the  natural 
meaning  of  the  words;  but  we  are  to  con- 
strue this  clause  with  clauses  8  and  11  of 
bond  No.  1540.  We  are  to  consider  that  by 
that  clause  it  was  clearly  intended  to  extend 
the  benefit  of  the  old  bond  to  cover  sales  of 
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goods  made  under  that  bond,  though  losses 
thereon  did  not  accrue  during  its  life;  and 
we  ought  not  to  defeat  that  intention  and 
just  expectation  of  the  assured,  unless  the 
words  of  the  renewal  bond  necessarily  re- 
quire it.  Do  they  require  it?  We  think  not. 
In  the  light  of  the  circumstances  and  the 
necessity  for  reconciling  the  clauses  of  the 
two  bonds,  the  words  of  clause  8  of  bond 
Xo.  2443  may  be  reasonably  construed  to 
mean  merely  that  the  formal  proof  of  loss 
is  to  be  made  under  the  renewal  bond  and 
during  its  life,  while  clauses  Nos.  8  and  11 
of  bond  No.  1640  shall  be  given  effect  by 
holding  that  the  fact  of  the  loss  is  to  be 
settled  bv  the  terms  of  the  old  bond." 

In  American  Credit  Indemnity  Co.  v. 
Champion  Coated  Paper  Co.  103  Fed.  609, 
43  C.  C.  A.  340,  the  same  contention  was 
made  in  reference  to  somewhat  different  pro- 
visions contained  in  bonds  similar  to  those 
in  the  instant  case.  Lurton,  C.  J.,  speaking 
for  this  court,  said: 

"The  initial  loss  and  single  debtor  liabil- 
ity of  the  two  bonds  are  irreconcilable,  if  we 
construe  the  conditions  of  the  renewal  bond 
as  applicable  to  losses  resulting  from  sales 
under  the  first  bond.  Thev  are  not  so,  if 
we  limit  the  terms  and  conditions  in  respect 
of  the  initial  loss  and  single  debtor  liability, 
found  in  the  new  bond,  to  sales  occurring 
during  its  period.  This  is  the  most  reason- 
able interpretation,  and  accords  most  nearly 
with  the  justice  of  the  matter.  In  the  case 
of  American  Credit  Indemnity  Co.  v.  Athens 
Woolen  Mills,  a  cause  decided  by  this  court, 
and  reported  in  34  C.  C.  A.  161,  92  Fed. 
581,  we  found  a  diflBculty  of  the  same  general 
character  arising  out  of  a  doubt  as  to  wheth- 
er the  definition  of  insolvency  found  in  a 
renewal  policy  applied  to  a  loss  which  was 
provable  under  the  renewal  bond,  though  it 
arose  from  sales  made  during  the  currency 
of  the  preceding  bond.  .  .  .  In  the  same 
case  we  held  bonds  of  this  character  to  be 
essentiallv  insurance  contracts,  and  that 
doubtful  and  ambiguous  expressions  were  to 
be  construed  most  favorably  to  the  insured. 
Applying  this  rule,  we  have  no  hesitation  in 
holding  that  the  provisions  which  determine 
the  amount  ...  of  the  single  [414] 
debtor  liability  applicable  to  claims  result- 
ing from  sales  during  the  period  of  the  pre- 
ceding bond  are  those  found  in  the  preceding 
bond." 

We  think  that  the  losses  on  goods  shipped 
during  the  period  of  the  first  bond,  and  be- 
fore October  1,  1903,  but  occurring  during 
the  period  of  the  second  bond,  which  may  be 
included  in  the  calculation  of  the  losses  un- 
der the  second  bond,  are  not  limited  to  the 
class  of  losses  covered  by  said  bond,  but  are 
the  losses  coming  within  the  classes  covered 
by  the  first  bond 


3.  Should  the  amount  of  sales  under  the 
first  bond  be  added  to  the  amount  of  sales 
under  the  second  bond,  to  determine  the 
amount  of  initial  loss  to  be  borne  by  the 
insured? 

The  renewal  bond  contained  the  following 
provision : 

"If  between  the  date  of  the  execution  of 
this  bond  and  the  30th  day  of  September^ 
1904,  both  dates  inclusive,  on  goods  usually 
dealt  in  and  at  the  time  of  shipment  solely 
owned  by  the  indemnified,  shipped  since  the 
1st  day  of  October,  1903,  the  indemnified 
shall  sustain  actual  losses  in  excess  of  $5,000 
hereinafter  called  the  'initial  loss,*  on  8ale& 
and  shipments  not  exceeding  $450,000,  or,. 
if  such  sales  and  shipments  as  aforesaid  ex- 
ceed such  sum,  as  proportionally  increased 
initial  loss,  the  company  agrees  to  pay  such 
excess  loss." 

The  first  bond  contained  the  same  clause, 
excepting  as  to  the  dates  mentioned.  The 
contention  is  made  by  defendant  that,  if  the 
losses  on  shipments  during  the  first  bond 
are  carried  over  into  the  renewal  bond,  the 
amount  of  sales  and  shipments  during  the 
same  period  should  also  be  carried  over  and 
added  to  the  amount  of  sales  and  shipments 
made  during  the  term  of  the  latter  bond; 
that,  if  this  was  done,  said  last-mentioned 
amount  would  exceed  the  maximum  fixed, 
$450,000;  and  that  consequently  the  initial 
loss  to  be  borne  by  the  insured  should  be 
proportionately  increased  above  $5,000.  It 
is  a  sufficient  answer  to  this  contention  ta 
point  out  that,  while  the  parties  might  have 
made  an  agreement  to  that  effect,  they  have 
not  done  so,  and  we  cannot  add  to  the  con- 
tract which  they  have  seen  fit  to  make.  By 
that  contract  it  was  specifically  provided 
that : 

**The  losses  occurring  during  the  term  of 
the  renewal  on  goods  shipped  during  the 
term  of  this  bond  shall  be  included  in  the 
calculation  of  losses  under  said  renewal,  the 
same  as  if  the  goods  had  been  shipped  dur- 
ing the  term  of  such  renewal  bond." 

No  provision  having  been  made  for  also- 
carrying  over  the  sales  and  shipments,  we 
do  not  feel  warranted  in  speculating  on  the 
question  whether  such  provision  should  have 
been  made.  It  should  also  be  borne  in  mind 
that  each  bond,  by  its  express  terms,  in- 
sured certain  losses,  in  excess  of  an  initial 
loss,  on  shipments  made  during  a  certain 
period,  which  period  was  different  in  eAch 
bond.  And  the  amount  of  the  initial  loss 
to  be  borne  by  the  insured  under  either  bond, 
on  the  losses  occurring  during  the  period  of 
such  bond,  depended,  by  the  terms  thereof, 
upon  the  amount  of  the  shipments  made  dur- 
ing such  period.  Thus,  the  amount  of  the 
initial  loss  on  the  losses  occurring  during 
the  period  of  the  first  bond,  on  sliipments 
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made  during  such  period,  depended  upon  the 
total  amount  of  such  shipments.  Conse- 
quently, il  those  sikipments,  or  any  part 
thereof,  were  carried  over  and  used  in  com- 
puting the  total  amount  of  shipments  under 
the  second  bond,  the  result  would  be  that, 
[415]  to  that  extent,  the  same  shipments 
would  be  available  twice  as  a  basis  for  de- 
termining one  initial  loss,  and  the  total  loss 
to  be  borne  by  the  insured  would  be  propor- 
tionally increased  beyond  the  sum  agreed 
upon.  We  think  that  the  contention  of  de- 
fendant cannot  be  sustained. 

4.  What  haB  been  said  is  also  applicable 
to  the  contention  that  only  losses,  if  any, 
in  excess  of  $5,000  on  shipments  made  dur- 
ing the  first  bond,  are  covered  by  the  re- 
newal clause.  This  clause,  however,  specific- 
ally refers  to  losses,  and  not  excess  losses^ 
and  as  the  parties  used  plain  language  to 
express  their  agreement,  we  cannot  substi- 
tute therefor  other  language  of  our  own, 
which  would  alter  the  meaning  of  such  agree- 
ment. 

Moreover,  as  already  pointed  out,  to 
adopt  the  contention  of  defendant  in  this 
regard  would  result*  in  increasing  the  initial 
loss  beyond  the  amount  expressly  agreed 
upon.  The  effect,  in  fact,  would  be  that  the 
insured  would  be  obligated  to  bear  one  ini- 
tial loss  on  losses  on  shipments  made  during 
the  period  of  the  first  bond  and  occurring 
during  such  period,  another  similar  initial 
loss  on  losses  on  the  same  shipments  but 
occurring  during  the  period  of  the  second 
bond,  and  a  third  initial  loss  of  the  same 
amount  on  losses  on  shipments  made  during 
the  period  of  the  second  bond  and  occurring 
during  that  period.  That  such  a  result,  so 
inconsistent  with  the  express  provisions  of 
the  bonds  governing  the  initial  loss,  was  in- 
tended to  be  effected  by  the  renewal  clause 
in  question,  is  hardly  conceivable.  Certainly 
no  such  intent  was  expressed  by  the  language 
of  such  clause.  While  the  other  provisions 
refer  to  "losses  in  excess  of"  the  initial  loss, 
and  to  ''excess  loss,"  this  clause  mentions 
merely  "the  losses"  occurring  after,  on  ship- 
ments made  before,  the  term  of  the  first 
bond.  W^e  think  that  by  the  various  provi- 
sions and  clauses  to  which  reference  has  been 
made  the  parties  agreed:  First,  that  defend- 
ants should  indemnify  plaintiffs  against  the 
losses  defined  by  the  first  bond  and  occur- 
ring, in  excess  of  the  initial  loss  therein  pro- 
videdy  on  shipments  made  during  such  term, 
the  total  amount  of  the  shipments  made  dur- 
ing such  term  being  the  basis  for  determin- 
ing the  amount  of  such  initial  loss;  second, 
that  the  losses  defined  by  the  first  bond,  on 
shipments  made  during  the  term  thereof  ( and 
therefore  included  in  the  basis  for  computing 
the  initial  loss  thereunder),  but  occurring 
during  the  term  of  the  second  bond,  should 


be  included  in  the  amount  of  the  losses  de- 
fined by,  and  occurring  during  the  term  of, 
such  second  bond  on  shipments  made  during 
its  term;  and,  third,  that  the  defendant 
should  indemnify  the  plaintiffs  against  the 
losses  defined  by  the  second  bond  and  occur- 
ring, in  excess  of  the  initial  loss  therein 
provided,  during  the  term  thereof  on  ship- 
ments made  during  such  latter  term,  the 
amount  of  such  initial  loss  depending,  and 
depending  only,  upon  the  amount  of  ship- 
ments actually  made  during  such  latter 
term,  but  the  amount  of  the  losses,  that  is, 
the  gross  losses,  including  not  only  the  losses 
occurring  on  such  shipments, .  but  also  tlie 
losses  occurring  during  such  latter  term  on 
the  shipments  made  during  the  term  of  the 
first  bond  (which  shipments  had  been  already 
used,  as  shown,  in  computing  the  amount  of 
the  initial  loss  under  the  first  bond).  This 
contention,  therefore,  must  be  overruled. 

[416]  5.  Should  the  shipments  of  good»« 
which  were  returned  by  customers  to  the 
insured  have  been  deducted  from  the  amoinit 
of  sales  and  shipments,  in  determining 
whether  the  total  amount  of  such  sales  and 
shipments  exceeded  the  maximum  fixed  in 
each  policy? 

We  think  that,  when  goods  shipped  have 
been  returned  and  accepted  by  the  insured, 
no  sale  is  consummated  within  the  meaning 
of  this  policy.  It  does  not  appear,  nor  is  it 
claimed,  that  any  of  the  goods  so  returned 
were  not  accepted  by  the  insured.  It  must 
therefore  be  assumed  that  such  goods  were 
shipped,  but  not  sold,  or  else  that  any  sales 
thereof  were  rescinded.  In  either  event,  no 
risk  thereon  was  assumed  by  the  insurer, 
and  we  think  that  the  court  did  not  err  in 
refusing  to  include  these  shipments  among 
the  total  amount  of  sales  and  shipments,  in 
determining  whether  the  maximum  fixed  had 
been  exceeded. 

6.  Were  plaintiffs  insured  against  losses 
occurring  between  October  1,  1903,  and  De- 
cember 4,  1903,  the  date  of  the  execution  of 
the  renewal  bond? 

This  bond  contained  the  following  clause: 

"If  between  the  date  of  the  execution  of 
this  bond  and  September  30,  1904,  .  .  . 
on  goods  ...  shipped  since  the  1st  day 
of  October,  1903,  the  indemnified  shall  sus- 
tain actual  losses  in  excess  of  $5,000,  .  .  . 
provided:      .  .       (b)    That    such    losses 

shall  have  been  sustained  on  claims  against 
debtors  bv  or  acrainst  whom  between  the 
dates  of  the  execution  and  termination  of 
this  bond,  judicial  proceedings  of  any  kind 
have  been  taken,  establishing  such  debtor's 
insolvency." 

The  losses  on  three  accounts,  known  as  the 
Mandelstamen,  Gammon,  and  Trigg  claims, 
occurred  between  October  1,  1903,  and  such 
date   of   execution,    which   was   December   4, 
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1903,  and  defendant  contends  that  by  reason 
of  the  language  just  quoted  these  losses  were 
not  covered  by  such  bond.  By  reference  to 
the  schedules  attached  to  the  master's  report 
we  find  that  all  the  Gammon  and  Trigg  ship- 
ments, and  most  of  the  Ma ndel stamen  ship- 
ments, on  which  such  losses  occurred,  were 
made  before  October  1,  1903.  These  losses, 
therefore,  were  covered  by  the  renewal  clause 
alreadv  discussed,  and  defendant's  conten- 
tion,  if  tenable,  is  inapplicable  thereto.  This 
leaves  only  a  small  part  of  the  Mandelstamen 
shipments  open  to  the  objection  last  referred 
to.  If  the  provisions  here  invoked  by  de- 
fendant were  the  only  ones  in  the  last  bond 
relating  to  tliis  question,  the  contention  made 
might  not  be  without  some  force.  The  same 
bond,  however,  contains  the  following  lan- 
guage, already  quoted  in  another  connection: 

"In  consideration  of  issuing  the  attached 
bond,  it  is  agreed  and  understood  that  losses 
occurring  on  goods  shipped  on  and  after  Oc- 
tober 1,  1903,  shall  not  be  included  under 
bond  No.  1318,  but  under  the  attached  bond, 
subject  to  the  terms  and  conditions  thereof." 

It  is  evident  that  the  parties  intended  that 
the  renewal  bond  should  cover  losses  on 
goods  shipped  after  October  1,  1903,  and 
that  the  reference  to  the  "date  of  the  execu- 
tion" of  such  l)ond  was  merely  a  printed 
clause  designed  to  apply  if  the  bond  had 
taken  effect  at  the  date  of  its  execution,  in- 
stead of,  as  here,  prior  thereto.  That  the 
court  committed  no  error  in  so  holding  is 
manifest  from  the  rule  of  construction,  ap- 
plicable to  such  a  case,  to  which  reference  Is 
hereinafter  made. 

7.  Among  the  losses  insured  by  the  first 
policy  were  losses — 

''against  a  debtor  for  an  amount  not  ex- 
ceeding $250  where  the  preliminary  notice 
of  loss  has  attached  to  it  a  report  from  the 
designated  mercantile  agency,  or  from  some 
coUection  agency  or  attorney  practicing  in 
the  place  [417]  where  the  debtor  did  busi- 
ness, that  the  claim  against  such  debtor  is 
uncollectible  through  legal  proceedings." 

Defendant  objects  to  the  allowance  of  any 
l)art  of  the  loss  on  the  account  of  Middleton, 
Chandler  k  Co.  under  this  clause,  because 
said  account  exceeded  $250,  contending  that 
said  clause  covers  only  a  loss  on  an  account 
not  exceeding  that  sum,  and  no  portion  of  an 
account  which  is  in  excess  of  the  sum  named. 

It  is  unnecessary  to  construe  this  provi- 
sion, because  a  reference  to  the  findings  and 
to  certain  exhibits  mentioned  therein  dis- 
closes the  fact  that  a  petition  in  bankruptcy 
had  been  filed  against  the  firm  in  question 
and  defendant  had  duly  filed  a  proof  of 
claim  therein.  This  loss  was  therefore  in- 
sured, in  any  event,  under  the  clause  cover- 
ing losses — 

"a^ainnt  a  debtor  by  or  against  whom  a 
petition  to  be  declared  a  bankrupt  or  insol- 


vent has  been  filed  under  the  federal  bank* 
ruptcy  law  or  under  some  insolvency  or  aa- 
signment  law  of  any  of  the  United  States- 
or  any  territory  thertM)f." 

8.  Defendant  assigns  error  on  the  al- 
lowance of  the  losses  on  the  so-called  Strauss 
and  Henderson  claims  under  the  first  bond, 
"for  the  reason  that  the  record  does  not 
show  that  any  event  transpired  during  tlie- 
term  of  either  bond  No.  1318  or  No.  2071 
which  rendered  said  claims  a  provable  claim 
under  either  of  said  bonds." 

With  respect  to  the  Strauss  account,  the 
findings  and  evidence  referred  to  therein 
show  that  plaintiffs  duly  sent  defendant  pre- 
liminary notice  of  loss,  "because  the  debtor 
has  been  adjudged  bankrupt  according  to  the 
advices  received  from  his  brother,"  and  that 
defendant  replied  by  informing  plaintiffs 
that  : 

**We  have  advices  from  our  local  attorney 
to  the  effect  that  this  party  was  closed  out 
under  execution  and  nothing  can  be  made  out 
of  him." 

The  schedule  attached  to,  and  made  a  part 
of,  the  findings,  shows  that  said  debtor  was. 
"closed  out  under  execution."  The  loss  was 
therefore  covered  by  the  policy,  either  as  a 
loss  on  a  debtor  who  had  become  a  bankrupt, 
as  a  loss  on  a  debtor  duly  reported  uncol- 
lectible, or  as  a  loss  on  "a  debtor  whose 
stock  in  trade  has  been  sold  in  judicial  pro- 
ceedings." That  formal  notice  of  sucli  facts 
was  not  specifically  given  in  the  prelim- 
inary proof  of  loss  is  immaterial,  as  defend- 
ant had  prompt  and  siiflScient  knowledge  of 
such  threatened  loss,  and  did  not  dispute 
liability  on  that  ground.  American  Credit 
Indemnity  Co.  v.  Wood,  73  Fed.  81,  19  C.  C. 
A.  264;  American  Credit  Indemnity  Co.  v. 
Carrollton  Furniture  Mfg.  Co.  95  Fed.  111. 
36  C.  C.  A.  671 ;  Solman  v.  Mercantile  Credit 
Guarantee  Co.  112  Mich.  258,  70  N.  W.  886. 

Regarding  the  Henderson  account,  it  ap- 
pears to  be  undisputed  that  a  judgment  was 
obtained  thereon,  that  no  property  w^as  found 
upon  which  execution  could  be  levied,  and 
that  attorneys  for  defendant  returned  said 
claim  to  it  uncollected.  The  loss  was  mani- 
festly covered  by  the  first  bond,  both  as  a 
loss  on  a  debtor  against  whom  an  execution 
had  been  returned  unsatisfied,  and  a  loss  or 
an  account  reported  by  an  attorney  as  uncol- 
lectible. 

It  is,  of  course,  well  settled  that  credit 
insurance  bonds,  or  policies,  as  they  really 
are,  like  other  insurance  policies,  if  am- 
biguous in  their  language,  are  to  be  con- 
strued strictly  against  the  insurer,  by  [418] 
whom  they  have  been  framed.  American 
Credit  Indemnity  Co.  v.  Champion  Coated 
Paper  Co.  supra;  Tebbetts  v.  Mercantile 
Credit  Guarantee  Co.  73  Fed.  95,  38  U.  S. 
App.  431,  19  C.  C.  A.  281;  American  Credit 
Indemnity  Co.  v.  Wood,  73  Fed.  81,  38  U.  S. 
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App.  583,  19  C.  G.  A.  264,  as  was  said  in  the 
case  last  cited: 

"The  bond,  with  its  numerous  conditions, 
being  an  instrument  prepared  by  the  in- 
surer, we  must  apply  to  its  construction  the 
rule  which  was  applied  by  this  court  in 
Guarantee  Co.  v.  Wood,  16  *C.  C.  A.  563,  68 
Fed.  529:  *If  the  particular  clause  requiring 
interpretation  cannot  be  brought  into  har- 
mony with  the  rest  of  the  contract,  and  the 
inrtrument,  considered  as  a  whole,  is  ambigu- 
ous touching  the  precise  loss  which  the  policy 
covers,  that  meaning  is  to  be  given  to  it 
which  is  most  favorable  to  the  insured.' " 

And  the  following  language  of  the  Supreme 
Court  is  applicable  to  our  construction  of 
these  bonds: 

"If  the  latter  construction  of  the  bond  be 
not  clearly  right,  it  cannot  be  said  to  be  in- 
consistent with  its  provisions.  And  it  would 
be  going  very  far  to  say  that  the  construc- 
tion given  to  it  by  the  company  was  so 
clearly  right  that  a  different  construction 
would  be  unreasonable  or  entirely  inadmis- 
sible. We  have,  then,  a  contract  so  drawn  as 
to  leave  room  for  two  constructions  of  its 
provisions,  either  of  which,  it  may  be  con- 
ceded, is  reasonable,  one  favorable  to  the 
company,  and  the  other  favorable  to  the 
bank,  and  most  likely  to  subserve  the  pur- 
poses for  which  the  bond  was  given.  In  such 
a  case  the  terms  used  must  be  interpreted 
most  strongly  against  the  party  who  pre- 
pared the  bond  and  delivered  it  to  the  party 
for  whose  protection  it  was  executed." 
American  Surety  Co.  v.  Pauly,  170  U.  S. 
160,  168,  18  S.  Ct.  568,  566,  42  U.  S.  (L.  ed.) 
987. 

Plaintiffs  complain  of  certain  rulings  of 
the  court;  but,  as  they  did  not  appeal  from 
the  judgment,  they  cannot  in  this  court  go 
beyond  supporting  such  judgment  and  op- 
posing every  assignment  of  error.  Landram 
v.  Jordan,  203  U.  S.  56,  27  S.  Ct.  17,  51  U. 
S.  (L.  ed.)  88;  Southern  Pine  Lumber  Co.  v. 
Ward,  208  U.  S.  126,  28  S.  Ct.  230,  52  U.  S. 
(L.  ed.)  420;  Texas  Co.  v.  Central  Fuel  Oil 
Co,  194  Fed.  1,  114  C.  C.  A.  21;  Swager  v. 
Smith,  194  Fed.  762,  114  C.  C.  A.  482; 
O'Xeil  v.  Wolcott  Min.  Co.  174  Fed.  527,  98 
C.  C.  A.  309,  27  L.R.A.(X.S.)  200. 

We  have  carefully  considered  all  the  assign- 
ments of  error  raising  questions  which  in 
effect  involve  the  sufficiency  of  the  facts 
found  to  support  the  judgment.  No  other 
questions  have  been  properly  presented  for 
review.  Xor  do  w*e  intend  to  hold  that  with- 
out exceptions  properly  taken  and  directed 
to  specific  parts  of  a  controversy  of  this 
complex  character,  or  at  least  assignments 
of  error  specifically  and  clearly  directed  at 
the  sufficiency  of  particular  findings  of  facts 
to  support  the  judgment  rendered,  this 
court  will  consider   the  details  of  the  con- 


troversy, searching  the  record  as  has  been 
done  in  this  case;  but  we  have  thought  that 
course  advisable  here  under  the  unusual  con- 
ditions shown  by  this  record. 

As  we  find  no  error,  the  judgment  is  af- 
firmed. 

Ox  Application'  for  Rehearing. 

(April    16,    1915.) 

Per  Curiam. — We  are  satisfied  that  what- 
ever doubts  exist  as  to  the  true  mutual  con- 
struction of  the  two  contracts,  as  urged 
originally  and  as  again  presented  by  the 
rehearing  application,  are  properly  to  be 
solved  in  favor  of  the  insured  by  virtue  of 
the  rule  pointed  out  in  the  opinion.  The  ap- 
plication for  rehearing  is  denied. 


NOTE. 
Credit  Insurance. 

Introductory,  75. 

Construction  and  Effect  of  Contract,  75. 

Enforcement  of  Claims,  77. 


Introdtwtory. 

The  subject  of  credit  insurance  is  dis- 
cussed in  the  note  to  Paskusz  v.  Philadelphia 
Casualty  Co.  Ann.  Cas.  191dA  652.  This  note 
reviews  the  recent  decisions  on  that  point. 

Constructiim  and  Effect  of  Contract, 

In  Henry  A..Hitner*s  Sons  Co.  v.  American 
Credit  Indemnity  Co.  239  Fed.  689,  a  pro- 
vision as  to  the  renewal  of  a  credit  insur- 
ance bond  was  construed  but  was  herd  to  be 
inapplicable  to  a  bond  issued  in  lieu  of  a 
former  one  before  its  expiration.  Tlie  court 
said:  "We  think  the  object  of  this  clause 
is  reasonably  clear,  and  we  agree  with  the 
credit  company's  discussion  of  the  subject. 
We  cannot  do  better  than  give  the  substance 
of  what  is  said  in  the  brief:  The  term  of 
these  credit  bonds  is  usually  for  one  year. 
The  company  does  not  agree  to  renew  on  the 
same  terms,  but  (as  an  inducement  to  renew 
on  some  terms)  it  agrees  that  the  new  bond 
shall  cover  a  loss  occurring  during  the  new 
term  by  reason  of  shipments  made  during 
the  preceding  term,  and,  moreover,  it  agrees 
that  such  mercantile  rating  of  the  debtor  as 
would  have  justified  a  sale  to  him  under 
the  old  bond  shall  still  apply,  although  other- 
wise the  new  bond  might  require  a  higher 
rating.  But  these  provisions  evidently  con- 
template a  new  bond  issued  when  the  term 
of  an  old  bond  comes  normally  to  an  end. 
The  new  bond  is  a  'subsequent*  bond;  the 
company  speaks  of  the  'twelve  months  next 
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prior*  in  describing  the  losses  to  be  covered, 
and  uses  the  phrase  'expiration  of  this  bond' 
instead  of  'termination';  the  latter  word  be- 
ing elsewhere  used  when  the  contract  is  deal- 
ing with  the  ending  of  the  bond  by  other 
events  that  may  bring  its  life  to  a  close. 
Here  the  facts  are  different;  the  bond 
sued  on  was  not  issued  when  an  old  bond 
expired;  it  merely  took  the  place  of  the  first 
bond.  They  cover,  not  sucessive  terms,  but 
the  same  term,  namely,  from  March  18,  to 
March  17,  and  both  are  carried  back  to  De- 
cember 18.  The  first  bond  was  surrendered  and 
canceled  at  the  wish  of  the  insured,  mainly 
in  order  to  obtain  a  new  bond  that  would 
increase  the  amount  at  risk  to  $20,000. 
Naturally  this  doubled  the  premium,  and 
for  some  reason  that  does  not  appear  a 
change  was  also  made  in  the  rate  of  'initial 
loss,'  and  an  arbitrary  date  was  agreed  upon 
as  the  date  when  the  premium  should  be  re- 
garded as  paid.  In  a  word,  the  bonds  were 
not  'successive;'  one  was  intended  to  be  a 
substitute  for  the  other,  and  therefore  the 
clause  just  quoted  does  not  have  the  ap- 
plication contended  for  by  the  plaintiff  in 
error.  Moreover,  the  conditions  and  limita- 
tions of  the  new  bond  are  controlling,  where 
they  are  inconsistent  with  the  conditions  and 
limitations  of  the  old.*'  See  also  the  report- 
ed case  as  to  renewal  bonds. 

Credit  insurance  contracts  usually  require 
the  insured  to  bear  an  agreed  initial  loss  be- 
fore the  insurer  shall  become  liable.  In 
Blakeslee  v.  Ocean  Ace.  etc.  Corp.  166  App. 
Div.  687,  151  N.  Y.  S.  1038,  such  a  provision 
was  applied.  The  "rider**  under  consideration 
provided  as  follows:  "In  the  event  of  the  in- 
solvency of  any  individual  debtors  coming 
within  the  terms  and  conditions  of  this  con- 
tract, owing  the  guaranteed  at  the  date  of  in- 
solvency in  excess  of  $2,000.00  single  account 
limit  mentioned  in  the  body  of  this  contract, 
such  excess,  not  exceeding  $1,000.00  (thereby 
increasing  the  single  account  limit  to  $3,000.- 
00),  shall  also  be  taken  into  calculation  of 
losses  under  this  contract,  subject  to  the 
stipulated  percentage  of  capital  rating  and 
all  other  terms  and  conditions  of  the  con- 
tract; in  that  event,  however,  the  guaran- 
teed's  initial  or  own  loss  of  ^  of  1  per  cent 
not  being  less  than  $750.00,  as  provided  for  in 
the  body  of  this  contract,  shall  be  increased 
by  such  sum  as  will  equal  one-half  of  the  dif- 
ference between  the  original  single  account 
limit  as  above  specified  and  the  largest 
single  account  reported  in  excess  thereof, 
within  the  limit  above  specified.  All  the 
terms  and  conditions  of  the  contract  to  re- 
main in  force.**  The  court  said:  "In  so  far 
as  liability  of  the  defendant  is  concerned,  it 
seems  equally  clear  that  rider  No.  2  merely 
increased  defendant's  liability  upon  each 
single  account  from  $2,000  to  $3,000  and  in 


that  particular  leaving  the  main  contract 
otherwise  unchanged.  Such  conception  of  the 
structure  of  this  contract  is  borne  out  by  the 
express  provision  above  quoted,  that  from 
the  net  loss  was  to  be  first  deducted  the 
initial  or  own  loss,  borne  by  the  guaranteed, 
and  that  the  remainder,  not  exceeding  the 
limit  prescribed,  was  the  amount  of  the 
liability  of  the  defendant.  It  seems  clear, 
therefore,  that  the  deductions  by  way  of 
initial  or  own  loss,  both  under  the  main 
contract  and  under  rider  No.  2,  are  to  be  de- 
ducted not  from  the  $3,000  limit  of  liability, 
but  from  the  amount  of  loss  sustained  by 
the  assured  on  the  single  account,  and  that 
the  defendant  is  to  be  liable  for  the  difference 
up  to  the  sum  of  $3,000.  The  more  serious 
question  arises  as  to  the  additional  initial 
loss  provided  for  in  rider  No.  2.  It  will  be 
noticed  that  this  additional  initial  loss  is 
therein  prescribed  to  be  one-half  the  dif- 
ference between  the  original  'single  account 
limit  as  above  specified,  and  the  largest  single 
account  reported  in  excess  thereof,  within  the 
limit  above  specified.'  The  construction  of 
this  phraseology  turns  upon  the  meaning  of 
the  two  expressions  'original  single  account 
limit'  and  'largest  single  account  reported  in 
excess  thereof,  within  the  limit  above 
specified.'  The  defendant  contends  that  the 
expression  'original  single  account  limit*  re- 
fers clearly  to  the  $2,000  limit  of  liability 
prescribed  under  the  original  contract  and 
in  that  connection  calls  attention  to  the  fact 
that  rider  No.  2  deals  exclusively  with  single 
account  losses.  It  is  further  pointed  out  that 
in  the  same  rider  reference  is  made  to  the 
'$2,000.00  single  account  limit  mentioned  in 
the  body  of  this  contract.'  It  concludes  that 
necessarily,  therefore,  the  original  single  ac- 
count limit  referred  to  is  the  $2,000  limit 
originally  in  the  contract  and  again  re- 
ferred to  in  this  rider.  Defendant  further 
contends  that  the  reference  to  the  largest 
single  account  reported  within  the  limit 
above  specified  must  necessarily  refer  to  the 
$3,000  increased  limit  and  that  the  largest 
account  that  could  be  reported  within  that 
limit  would  be  $3,000,  and  the  defendant  as- 
sumes that  the  account  in  question  having 
exceeded  that  limit  the  computation  provided 
for  by  this  rider  as  an  additional  initial  loss 
must  necessarily  be  half  of  the  difference  be-, 
tween  $2,000  upon  the  one  hand  and  $3,000 
upon  the  other,  giving  a  result  of  $500  to  be 
added  to  the  first  initial  loss.  Tlie  plaintifi' 
suggests  the  expression  'original  single  ac- 
count limit*  does  not  refer  to  the  $2,000  but 
to  such  an  account  as,  after  deducting  the 
first  initial  loss,  will  leave  the  company  liable 
for  the  full  limit  of  $2,000.  In  other  words, 
that  in  this  instance  the  original  single  ac- 
count limit  would  be  the  sum  of  $2,000  plus 
the  first  initial  loss  of  $1,055.23,  or  $3,055.23. 
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The   plaintiff  upon  the  same  reasoning  con- 
strues the  reference  to  the  'largest  single  ac- 
count reported  in  excess  thereof,  within  the 
limit  above  specified'  to  refer  not  to  the  sum 
of    $3,000,   but   to    the   account   which   will 
leave  the  company  liable  for  just  $3,000,  after 
deducting  the  first  initial  loss  to  be  borne  by 
the  assured.    Upon  plaintiff's  construction  of 
the    latter    provisions    of   rider    No.    2,    the 
additional   initial    loss   to   be  borne   by   as- 
sured amounts  to  $406.93.     Again  referring 
to  rider  No.  2,  the  initial  or  own  loss,  provid- 
ed in  the  original  contract,  was  increased  by 
'one-half  of  the  difference  between  the  orig- 
inal single  account  limit  as  above  specified 
($2p000)   and  the  largest  single  account  re- 
ported  in   excess   thereof,   tmthin    the   limit 
above    specified    ($3,000).'      The    italicizing 
and  figures  in  parentheses  are  mine.    It  seems 
to  me  reasonably  clear  that  the  added  initial 
or  own  loss,  to  be  deducted,  if  we  give  effect 
to  the   italicized  words  above  quoted,  must 
mean  just  what  the  rider  reads,  viz.,  the  dif- 
ference between  the  original   single  account 
limit  in  the   rider   specified,  which   certain- 
ly   was   $2,000,   and   the    largest   single   ac- 
count reported  in  excess  thereof,  withiu  the 
limit  specified  in  the  rider,  which  was  $3,- 
000.    If  I  am  right,  the  initial  or  own  loss  of 
nine- twentieths  per  cent  on  gross  sales  and 
shipments  made  by  plaintiff  during  the  year, 
which    initial   loss    concededly   amounted   to 
$1,055.23,  waa  by  rider  No.  2  increased  by 
$500,  that  being  one-half  the  difference  be- 
tween  $2,000   and   $3,000.     This  view  leads 
to  the  holding  in  this  case  that  the  additional 
initial    loss    provided    for    by    rider    No.    2 
amounts  to  $500.    This  sum  is  to  be  added  to 
the  first  initial  loss  of  $1,055.23,  making  the 
sum    of    $1,555.23,    total    initial    loss    to   be 
borne  by  the  assured.    This  sum  is  to  be  de- 
ducted from  the  amount  of  the  loss  of  $3,- 
869.08,  leaving  the  amount  of  liability  of  the 
defendant  $2,313.85.     This  sum  is  within  the 
liability  limit  of  $3,000,  and,  hence,  plaintiff 
should  have  judgment  for  that  amount,  with 
interest  thereon  from  February  23,  1912,  to- 
gether with  the  costs  of  the  submission." 

In  Knobel  v.  London  Guarantee,  etc.  Co. 
163  N.  Y.  S.  977,  another  rider  dealing  with 
the  same  subject  was  passed  on.  The  policy 
provisions  were  stated  as  follows:  "The 
policy  also  provides  that  the  plaintiffs  them- 
selves shall  bear  what  is  called  an  initial 
lose,  or  their  own  loss  to  the  extent  of  1  per 
cent,  but  not  less  than  a  minimum  of  $1,750 
of  the  plaintiffs'  total  gross  sales  and  de- 
liveries between  the  dates  mentioned.  The 
provisions  above  referred  to  are  contained  in 
the  body  of  the  policy,  and  concerning  them 
there  is  no  dispute  between  the  parties. 
There  is,  however,  attached  to  the  policy  a 
slip  called  a  rider,  which  provides  as  follows: 


It  is  understood  and  agreed  that  losses  of  the 
insured  occurring  during  the  term  of  this 
policy,  but  after  the  payment  of  the  premium 
therefor,  on  goods  sold,  shipped,  and  de- 
livered by  the  insured  between  the  10th  day 
of  September,  1913,  and  the  8th  day  of  Feb- 
ruary, 1914,  both  days  inclusive,  shall,  if 
otherwise  coming  within  the  conditions  of 
this  policy,  be  covered  by  this  policy,  subject 
to  its  limitations  and  terms,  the  same  as  if 
its  terms  had  included  the  period  between 
said  two  dates:  Provided,  that  only  such 
sales,  shipments,  and  deliveries  shall  be  so 
covered  as  were  made  to  debtors  who  y^re 
in  sound  financial  condition  at  the  time  of 
the  payment  of  said  premium,  and  that  this 
policy  shall  not  cover  a  loss  on  any  indebted- 
ness which  is  overdue  or  under  extension  at 
the  time  of  the  payment  of  said  premium,  nor 
a  loss  on  shipments  made  between  said  two 
dates  to  a  debtor  whose  rating  was  detri- 
mentally changed  by  the  governing  mercan- 
tile agency  between  the  date  of  the  first  said 
shipments  and  the  time  of  the  payment  of 
said  premium.  It  is  further  agreed  that  the 
insured  shall  bear  the  same  percentage  of 
initial  loss  on  the  gross  sales,  shipments,  and 
deliveries  made  between  said  two  dates  as  the 
insured  bears  on  shipments  during  the  term 
of  this  policy.' " 

See  also  the  reported  case  as  to  the  scope 
of  a  provision  respecting  initial  loss. 

Mnforoement  of  Claims. 

An  agreement  between  the  insured  and  the 
insurer  after  a  claim  on  a  policy  of  credit 
insurance  had  been  filed  that  the  claim  should 
await  the  termination  of  pending  bankruptcy 
proceedings  against  the  debtor  in  order  that 
the  amount  of  the  loss  might  be  determined 
therein  has  been  held  to  waive  a  provision  in 
the  policy  as  to  the  time  for  bringing  suit, 
and  also  to  prevent  the  running  of  the 
statute  of  limitions.  Philadelphia  Casualty 
Co.  V.  Thacher,  236  Fed.  869,  150  C.  C.  A. 
131. 

It  has  been  held  that  the  fact  that  the 
agent  of  a  credit  insurer  stated  that  the  ap- 
plication was  "a  mere  matter  of  form"  did 
not  preclude  the  insurer  from  defending  on 
the  ground  of  a  misrepresentation  as  to  the 
amount  of  outstanding  debts  which  were  past 
due.  Edward  C.  Moore  Co.  v.  American  Cred- 
it Indemnity  Co.  170  App.  Div.  660,  150  N.  Y. 
6.  737.  In  that  case  the  effect  of  an  exami- 
nation of  the  books  of  the  insured  was  also 
passed  on,  the  court  saying:  '^t  is  further 
contended  now  that  the  defendant  was 
estopped  owing  to  the  fact  that  its  auditor 
examined  the  books  of  the  plaintiff  some 
two  months  after  the  application  was  made, 
and  thereby  was  afforded  an  opportunity  to 
discover  the  manner  in  which  the  plaintiff 
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was  doing  business  and  the  extent  to  which 
its  accounts  and  bills  receivable  were  out- 
standing; but  it  appears  that  that  exami- 
nation was  not  made  with  reference  to  this 
policy,  but  with  respect  to  a  policy  issued  for 
the  preceding  year.  The  auditor  testified  that 
he  did  not  examine  the  condition  of  the  out- 
standing accounts,  and  therefore  it  cannot  be 
said  that  the  defendant,  with  knowledge  of 
the  breaches  of  the  warranties,  ratified  the 
policy." 

In  L.  Black  Co.  v.  London  Guarantee,  etc. 
Co.  216  N.  Y.  560,  111  N.  E.  241,  a  warranty 
that  a  statement  of  ^'losses"  in  the  preceding 
year  was  correct  was  held  to  be  broken  by  a 
failure  to  include  therein  a  debt  due  from 
an  insolvent  from  whom  the  insured  had  re- 
ceived certain  property  which  was  inadequate 
to  meet  the  indebtedness,  and  that  a  mere 
Ttondisclosure  was  sufficient  to  constitute  a 
hreach    of    the   warranty.     The   court   said: 
^'Tlie    respondent    contends    that    the    word 
''losses'  refers  only  to  the  losses  which  at  the 
time  the  application  is  signed  appear  upon 
the  books  of  the  applicant.     Whether  or  not 
-there  was  a  loss  greater  than  that  which  the 
Applicant  stated  is   a  question  of  fact  and 
lloes  not  depend  upon  whether  the  entries  in 
the  applicant's  books  are  in  accord  with  the 
facts.     The  successful   conduct  of  the  busi- 
ness of  credit  insurance  necessarily  depends 
upon  the  insurer  receiving  correct  informa- 
tion   from    the    insured    as    to    his    losses. 
There  are,  we  think,  few  business  men  who 
would    not    regard    an    account    of    an    in- 
solvent debtor  as   representing  to   some  ex- 
tent   a    loss,    even    though    that   debtor   had 
made  an  assignment  of  his  property  for  the 
benefit  of  his   creditors.     The  statement   in 
the  application  as  to  the  'losses*  which  the 
applicant  had  sustained  cannot  be  limited  to 
claims     against     insolvent     debtors     whose 
estates  had  been  finally  settled.    The  assign- 
ment by  Edwards  and  the  agreement  of  his 
creditors    including   the   plaintiflf   to   release 
him  from  liability  and  to  look  to  his  prop- 
erty for  the  pro  rata  payment  of  their  debts 
was  a  'loss'  within  the  ordinary  meaning  of 
that    term   as    used    in    an    application    for 
credit  insurance.     It  is  claimed  on  behalf  of 
the  respondent  that  the  striking  out  of  the 
printed    application    before    signature    of    a 
clause  which  w^as  designed  to  permit  the  ap- 
plicant to  state  anything  that  he  knew  detri- 
mental   to    the    credit    or    standing    of    any 
customer   brings    this    case   within    the   rule 
that  a  breach  of  warranty  cannot  be  pred- 
icated  upon   the   mere   failure   to   answer   a 
question.     The  fallacy  in  this  argument  lies 
in  the  fact  that  no  attempt  is  made  to  base 
the  claim  of  breach   of  warranty  upon  the 
failure  of  the  respondent  to  answer  a  question 
but  rests  entirely  upon  the  fact  that  the  ap- 
plicant's answer  to  the  question  in  relation 


to  its  losses  was  not  true.  While  the  failure 
to  answer  a  question  will  not  of  itself  justify 
a  claim  of  breach  of  warranty  it  does  not 
excuse  the  making  of  a  false  answer.  I  think 
that  it  plainly  appears  from  this  record  that 
at  the  time  the  plaintiff  made  the  statement 
as  to  its  losses,  which  made  no  reference  to 
the  Edwards  accounts,  the  plaintifi'  had  in 
fact  sustained  a  loss  upon  that  account." 
As  to  notice  of  loss,  see  the  reported  case. 


8CHiri.TZ 

v. 

DE8  MOINES  MUTUAI.  HAII.  AND 
CYCLONE  INSURANCE  ASSOCIA- 
TION. 

South  Dakota  Supreme  Court — July  24,  1015. 

d5  S.  Dale,  627;  16S  X.  W,  SS4:. 


Insurance  —  Suspension  for  Nonpay- 
ment of  Preminm  —  Necessity  of  No- 
tice. 

Civ.  Code,  §  677,  provides  that  no  insur- 
ance policy  shall  be  forfeited  or  suspended 
for  nonpayment  of  any  note  or  obligation 
taken  for  the  premium  or  any  part  thereof 
unless  the  insurer  shall  give  the  required 
notice  to  the  insured.  Section  678  provides 
that  the  term  '"premium"  includes  policy  fees 
and  all  oth^r  sums  of  money  paid  or  agreed 
to  be  paid  in  consideration  of  a  policy  of 
insurance.  Section  685  provides  that  the 
foregoing  provisions  shall  apply  to  all  in- 
surance companies  and  associations,  both 
stock  and  mutual,  transacting  the  busin«ki 
of  insuring  property.  It  is  held  that  one 
insured  by  a  mutual  hail  and  cyclone  insur- 
ance association,  who  gave  a  note  for  the 
payment  of  the  assessments  to  be  levird  each 
year,  was  entitled  to  the  statutory  notice 
before  his  policy  could  be  suspended  for  non- 
payment of  any  assessment,  notwithstanding 
a  provision  in  the  by-laws  of  the  company  to 
the  contrary,  since  that  requirement  was  ex- 
pressly made  applicable  to  mutual  insurance 
companies. 

By-laws    of    Insurer  -*  Conflict    irith 
Statute. 

By-laws  of  a  mutual  insurance  association, 
in  conflict  with  express  statutory  provisions, 
cannot  be  sustained. 

Hail  Insurance  —  Time  for  Pasrment  of 
Loss  •—  Waiver  of  ProHsion  in  Policy. 

A  provision,  in  a  hail  insurance  policy 
issucHl  by  a  mutual  company,  that  the  loss 
should  not  be  payable  until  a  fixed  time,  is 
waived  by  a  denial  of  all  liability  by  the 
company. 

[See  note  at  end  of  this  case.] 

Same. 

Officers  of  a  mutual  hail  insurance  com- 
pany have  authority  to  waive  the  provision 
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of    the    by-laws    deferring    the    payment    of 
Josses  by  denying  liability  on  the  policy. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Courts  Marshall  coun- 
ty:    McNuLTY,  Judge. 

Action  by  Thomas  8chu1tz,  plaintiff,  against 
Des  Moines  Mutual  Hall  and  Cyclone  Insur- 
ance Association,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Afpirmrd. 

Ballf  Alexander  d  Purdt/  for  appellant. 
Sherin  d  Sherin  for  respondent. 

[628]  Gates,  J.— In  May,  1911,  plaintifT 
made  written  application  [629]  to  defendant 
for  a  policy  of  hail  insurance,  for  the  term 
of  five  crop  years,  upon  his  crops  on  a  section 
of  land ;  the  amount  of  insurance  aggregating 
$4,000.  The  defendant,  as  its  name  implies, 
18  a  mutual  insurance  association  and  is 
organized  under  the  laws  of  the  state  of  Iowa. 
The  application  contained  the  following  obli- 
gation: 

"For  value  received,  I  promised  to  pay  to 
the  Des  Moines  Mutual  Hail  &  Cyclone  Insur- 
ance Association,  of  Des  Moines,  Iowa,  an  an- 
nual premium  of  6  per  cent  on  the  face  of 

my  policy  as  follows :     $ on  or  before 

October  first,  1011,  and  the  same  amount  on 
or  before  October  first  each  year  thereafter 
during  the  life  of  this  contract.  Or  such 
portion  thereof  as  may  be  annually  assessed 
by  said  association,  with  interest  at  8  per 
cent  per  annum,  from  date  at  the  home  office 
in  Des  Moines,  Iowa.  If  paid  when  due  no 
interest  will  be  charged.  This  note  is  taken 
for  insurance  and  is  not  negotiable.     .     .     ." 

The  policy  was  issued.  On  September  15, 
1911,  a  5  per  cent  assessment  was  made,  and 
plaintiff  was  notified  of  such  assessment.  He 
did  not  pay  the  assessment,  and  never  has 
-done  so.  Section  14  of  the  by-laws  incorpo- 
rated in  the  policy  provided: 

*'\Vhen  an  assessment  is  made  the  secretary 
shall  immediately  notify  by  mail  each  mem- 
l)er  of  his  share  of  assessment,  giving  a  list 
of  losses  and  the  name  of  each  member  sus- 
taining a  loss,  and  the  member  shall  upon 
receipt  of  such  notice  remit  within  fifteen 
days  to  the  secretary  the  amount  of  his  as- 
sessment. As  the  expiration  of  twenty  days  if 
any  member  fail  to  remit  his  share  of  the  as- 
sessment, then  the  secretary  shall  mail  to  the 
said  member  a  second  notice.  Should  any 
member  fail  to  pay  such  assessment  within 
ten  days  after  second  notice,  the  secretary 
shall  then  mail  a  third  notice  to  said  member 
by  registered  mail,  adding  a  penalty  of  ten 
per  cent  of  the  original  assessment.  Should 
any  member  fail  to  pay  his  assessment  with- 
in twenty  days  from  date  of  first  notice,  he 


shall  stand  suspended,  and  this  association 
will  not  be  liable  to  him  for  any  loss  that 
may  occur  before  such  assessment  be  paid  in 
full.     .     .     .*' 

It  appears  that  the  officers  of  the  company 
complied  with  this  section,  with  the  excep 
tion  that  plaintiflT  denied  having  received  a 
list  of  losses  for  1911.  On  July  22,  1912, 
plaintifT  suflfered  a  severe  loss  by  hail  upon 
the  crops  for  that  year.  The  [630]  company 
was  promptly  notified  of  the  loss  by  the  local 
agent.  On  July  23,  1912,  the  president  of  the 
company  replied  thereto  as  follows: 

"Dear  Sir:  We  have  your  letter  of  the  23d 
inst.  reporting  loss  by  hail  under  policy  held 
by  Tliomas  Schultz  and  on  investigation  we 
find  that  Mr.  Schulz  has  not  paid  his  1911 
assessment  and  therefore  the  company  is  not 
liable  for  the  loss  he  claims." 

On  September  17,  1912,  such  president  also 
wrote  plaintiff's  attorneys: 

*'.  .  .  But  the  premiums  on  policies  No. 
29767,    Thomas    Schultz.  .      .   have   not 

been  paid,  neither  have  they  given  us  a  note 
extending  the  time  of  payment  on  said  premi- 
um, therefore,  they  are  not  entitled  to  recover 
as  to  the  damage  they  claim." 

On  September  16,  1912,  plaintiff  was  as- 
sessed 6  per  cent  for  the  year  1912,  and  was 
notified  that  he  was  owing: 

"$233.20—1911  Assmt.  Pe.  &  Int. 
$240.00—1912   Assmt." 

This  action  was  begun  October  7,  1912. 
Paragraph  5  of  defendant's  answer  was  as 
follows: 

"Said  defendant,  further  answering,  alleges 
that  it  is  a  mutual  insurance  corporation 
organized  under  the  laws  of  the  state  of 
Iowa,  and  that  losses  covered  by  policies 
issued  by  defendant  are  payable  only  by  as- 
sessments made  upon  the  members  of  such 
corporation,  and  that  the  by-laws  of  said 
corporation  were  contained  in,  and  formed  a 
part  of,  the  said  policy  of  insurance  issued 
by  the  defendant  to  the  plaintiff,  and  that  sec- 
tion 10  of  said  by-laws  so  contained  in,  and 
forming  a  part  of,  said  policy,  was  in  part  as 
follows:  'All  losses  shall  be  adjusted  and 
paid  on  or  before  the  1st  day  of  December  of 
the  same  year,  or  as  soon  thereafter  as  the 
assessments  can  be  collected.'  Whereby  no 
cause  of  action  for  failure  to  adjust  or  pay 
any  loss  covered  by  the  policy  of  insurance 
mentioned  in  the  complaint  accrued  prior  to 
the  1st  dav  of  December,  1912,  whereby  this 
action  was  prematurely  brought,  all  of  which 
the  said  defendant  hereby  pleads  in  abate- 
ment of  this  action." 

The  testimony  offered  tended  to  show  a 
hail  loss  of  $1,973.  At  the  close  of  plaintiff's 
testimony,  defendant  moved  for  a  directed  ver- 
dict upon  the  ground  specified  in  the  above- 
recited  paragraph  of  the  answer,  wliich 
motion  was  denied.    At  the  close  of  [631]  the 
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testimony,  defendant  moved  for  a  directed 
verdict  upon  the  ground  that,  by  the  failure 
of  plaintiff  to  pay  the  1911  assessment,  the 
policy  was  suspended  and  not  in  force  at  the 
time  of  the  loss,  which  motion  was  denied. 
The  plaintifT  thereupon  moved  for  a  directed 
verdict  for  the  sum  of  $1,973,  with  interest, 
wliich  was  granted,  and  verdict  and  judgment 
were  accordingly  entered.  From  the  judg- 
ment and  order  denying  a  new  trial,  defend- 
ant appeals. 

We  shall  first  consider  the  question  of 
suspension  of  the  policy.  Section  677,  C.  C, 
provides : 

"Xo  policy  of  insurance  shall,  by  virtue  of 
any  condition,  or  provision  thereof,  be  for- 
feited, suspended  or  impaired  for  nonpayment 
of  any  note  or  obligation  taken  for  the 
premium  or  any  part  thereof,  unless  the  in- 
surer shall,  not  less  than  thirty  days  prior  to 
the  maturity  of  such  premium,  note,  or  obli- 
gation, mail,  postage  prepaid  to  the  assured 
at  his  usual  post  office,  a  notice  stating: 

"1.  The  date  when  such  note  or  obligation 
will  become  due. 

"2.  The  amount  of  principal   and   interest 
that  will  then  be  due. 
I         "3.  The  effect  upon  the  policy  of  non-pay- 
ment. 

"4.  Such  notice  shall  further  inform  the 
assured  of  his  right,  at  his  own  election, 
either  to  pay  in  full  and  keep  the  policy  in 
full  force,  or  to  terminate  the  insurance  by 
surrendering  the  policy  and  paying  such  part 
of  the  whole  premium  as  it  shall  )iave  earned, 
and  must  further  state  the  amount  which  as- 
sured is  lawfully  required  to  pay,  or  which, 
on  account  of  previous  payment,  may  be  due 
him,  in  case  of  his  election  to  terminate  the 
insurance  on  the  day  of  the  maturity  of  the 
premium,  note  or  obligation." 

It  appears  that  items  1  and  2  of  said  sec- 
tion were  complied  with  by  appellant  in  Sep- 
tember, 1911,  but  that  items  3  and  4  were 
not  embraced  in  the  notice  or  notices.  It  is 
appellant's  contention  that  this  section  ap- 
plies only  to  stock  company  policies  and  can 
have  no  application  to  the  policies  of  mutual 
companies.  The  Supreme  Court  of  our  sister 
state,  in  Lamb  v.  Merchants  Nat.  Mut.  F.  Ins. 
Co.  18  N.  D.  253,  119  N.  W.  1048,  held  that 
section  5951,  N.  D.  Rev.  Codes  1905,  was  not 
applicable  to  a  mutual  insurance  policy,  say- 
ing that  it — 

[632]  ''only  applies  where  a  note  or  obligation 
is  given  for  the  whole  or  a  part  of  the  premi- 
um, and  has  no  bearing  on  this  case.** 

That  section  is  almost  exactly  the  same  as 
9UT  section  677  C.  C,  but  in  the  case  before 
us,  there  was  an  obligation  given  which  was 
spcH'ifically  denominated  by  the  insurer  and 
insured  as  a  "note."  Again,  section  678,  C. 
C,  provides: 

"The  term  'premium'  within  the  meaning  of 
this  article,  includes  policy  fees,  in  excess  of 


two  dollars,  on  any  one  policy,  and  all  other 
sums  of  money  paid,  or  agreed  to  be  paid,  in 
consideration  of  a  policy  of  insurance." 

There  is  great  force  in  the  reasoning  of 
appellant's  counsel  to  the  effect  that  section 
677,  C.  C,  ought  not  to  be  held  applicable 
to  a  policy  of  insurance  in  a  mutual  company, 
and,  if  we  were  free  to  adopt  such  reasoning, 
we  would  be  inclined  to  do  so,  but  we  are  not 
permitted  so  to  do.  In  tiie  face  of  an  express 
legislative  act  defining  the  scope  of  section 
677,  C.  C,  we  may  not  interpret  it  according 
to  the  "rule  of  reason."  Section  685,  C.  C. 
says : 

"The  foregoing  general  provisions  of  this 
article  shall  apply  to  all  insurance  companies 
and  associations,  both  stock  and  mutual,  in- 
corporated or  organized  under  the  laws  of 
this  or  any  other  state  or  territory  of  the 
United  States,  or  foreign  government,  trans- 
acting the  business  of  fire,  cyclone,  tornado, 
hail,  marine,  live  stock  or  any  other  kind  of 
insurance  upon  property  in  this  state." 

Article  16,  c.  3,  tit.  2,  pt.  3,  of  the  Revised 
Civil  Code  of  1903,  embraces  sections  664-685, 
inclusive,  and  is  headed  "General  Provisions." 
And  it  would  seem  clear,  beyond  doubt,  that 
the  Legislature,  in  adopting  the  Revised  Civil 
Code  of  1903,  intended  to  make  section  677 
applicable  even  to  cases  of  mutual  insurance. 
In  this  connection  we  mav  observe  that  we  are 
unable  to  find  a  provision  in  the  North  Da- 
kota  Code  of  1905  similar  to  our  section  685, 
C.  C.  If  it  was  there,  it  was  not  noted  in  the 
opinion  in  Lamb  v.  Merchants'  Nat.  Mut.  F. 
Ins.  Co.  supra.  That  section  originated  in 
section  27,  c.  69,  Territorial  Laws  1885.  Such 
chapter  did  not  contain  a  section  correspond- 
ing to  the  present  section  677,  C.  C.  That 
section  first  appeared  in  chapter  69,  Terri- 
torial Laws  1887;  but  when  the  Legislature 
of  1903  adopted  the  Revised  Civil  Code,  aa 
recommended  by  the  Code  Commissioners, 
[633]  it  expressly  made  the  provisions  of  sec- 
tion 677  binding  upon  all  mutual  insurance 
companies.  The  wisdom  or  necessity  of  such 
act  may  not  be  made  the  basis  of  a  decision  by 
the  courts.  In  Peever  Mercantile  Co.  v.  State 
Mut.  F.  Ins.  Co.  25  S.  D.  406,  127  N.  W.  559, 
and  23  S.  D.  1,  119  N.  W.  1008,  19  Ann.  Cas, 
1236,  this  court  arrived  at  the  same  con- 
clusion at  which  we  have  arrived  upon  this 
branch  of  the  case,  wherein  it  was  held  that, 
by  reason  of  section  1796,  C.  C,  the  provisions 
of  section  1849,  C.  C,  were  binding  upon  a 
mutual  company. 

We  are  therefore  compelled  to  hold  that,  in- 
asmuch as  respondent  was  not  given  the  notice 
of  assessment  required  by  law,  his  policy  of 
insurance  was  not,  in  point  of  law,  suspend- 
ed by  reason  of  his  nonpayment  of  his  assess- 
ment, notwithstanding  the  provisions  of  the 
by-laws  of  the  company.  By-laws  in  conflict 
with  express  provisions  of  statute  cannot  be 
sustained.    The  law  requires  the  officers  of  the 
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company  to  give  a  certain  kind  of  notice. 
They  did  not  do  so.  If  they  intended  to  sus- 
pend that  policy,  they  should  have  given  the 
notice  pointed  out  in  the  statute.  The  fact 
that  the  policy  was  not  suspended  at  the  time 
of  the  loss,  in  1912,  was  due  to  their  negli- 
gence or  ignorance  of  the  provisions  of  our 
laws. 

Appellant's  claim  that  the  action  was 
prematurely  brought  must  likewise  be  held 
for  naught.  In  the  late  case  of  Wondra  v. 
National  L.  Ins.  Co.  126  Minn.  136,  147  N. 
W.  961,  the  Minnesota  court  said: 

**The  rule  is  well  settled  in  this  state,  as 
elsewhere,  that  a  provision  of  an  insurance 
contract  like  that  in  this  case,  by  which  the 
insurance  company  is  given  a  certain  time 
within  which  to  make  payment  of  the  loss, 
may  be  waived,  and  is  waived,  by  the  denial 
of  liability  by  the  company.  Hand  v.  Nation- 
al Live-Stock  Ins.  Co.  57  Minn.  619,  59  N. 
W.  538;  3  Notes  to  MinnesoU  Cases,  1170." 

This  rule  is  set  forth  in  4  Cooley's  Briefs 
on  Ins.  pages  3959-3962,  where  a  long  list  of 
authorities  is  cited.  To  these  may  be  added 
the  following,  among  many  other  decisions 
rendered  since  the  publication  of  that  work: 
Continental  Casualty  Co.  v.  Mathis,  150  Ky. 
477,  160  S.  W.  607;  Clark  Millinery  Co.  v. 
National  Union  F.  Ins.  Co.  160  N.  C.  130, 
75  S.  E.  944,  Ann.  Cas.  1914C  367 ;  Miles  v. 
Casualty  Co.  of  America,  115  N.  Y.  S.  1, 
affirmed  in  136  App.  Biv.  908,  120  N.  Y.  S. 
1135.  Such  rule  is  practically  [634]  uni- 
versally acknowledged,  except  in  states,  like 
Iowa,  having  statutory  provisions  which 
control. 

Appellant's  claim  that  the  officers  of  a 
mutual  company  are  powerless  to  waive  the 
provisions  of  the  by-laws  set  forth  in  their 
answer,  above  quoted,  is  likewise  without 
merit.  Many  of  the  decisions  cited  in  Cooley's 
Briefs  on  Ins.-  supra,  were  cases  involving 
mutual  companies,  and  this  court  has  decided 
the  principle  involved,  in  the  cases:  Schou- 
wciler  v.  Merchants'  Mut.  Ins.  Assoc.  11  S. 
D.  401,  78  N.  W.  356;  Norris  v.  Equitable  F. 
Assoc.  19  S.  D.  114,  102  N.  W.  306;  Bolte  v. 
Equitable  F.  Assoc.  23  8.  D.  240,  121  N.  W. 
773. 

The  other  assignments  of  error  contained  in 
an  appellant's  brief  are  not  deemed  of  im- 
portance. 

The  judgment  and  order  appealed  from  are 
aflirmed. 
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Introduotarifm 

The  subject  of  hail  insurance  is  considered 
in  the  note  to  Boyer  v.  Farmers'  Mut.  Hail 
Ins.  Co.  Ann.  Cas.  1915A  671.  The  recent 
cases  on  that  subject^  which  it  is  the  pur- 
pose of  this  note  to  present,  involve  in  the 
main  questions  different  from  those  which 
arose  in  the  earlier  decisions,  and  adherence 
to  the  subdivisions  of  the  earlier  note  is  for 
that  reason  impossible. 

Authority  of  Insurer* 

In  most  of  the  recent  cases  involving  a 
policy  of  hail  insurance  it  appears  either  that 
the  insurer  was  organized  for  the  express 
purpose  of  insuring  against  loss  by  hail  or  its 
authority  to  write  insurance  of  that  kind 
was  accepted  without  question.  In  Ring  v. 
Phoenix  Assur.  Co.  (Kan.)  164  Pac.  303,  the 
authority  of  the  insurer  was  discussed  for 
a  collateral  purpose,  the  court  saying:  "It 
is  suggested  by  the  counsel  for  the  plaintiff 
that,  as  the  answer  admits  the  authority  of 
the  company  to  write  hail  insurance  in 
Kansas  (although  no  such  authority  ap- 
pears), and  as  section  2140  of  the  General 
Statutes  of  1915  provides  that  any  corpora- 
tion organized  under  the  laws  of  another 
country  and  authorized  to  do  business  in  this 
state  shall  be  subject  to  the  same  provisions, 
judicial  control,  restrictions,  and  penalties, 
except  as  therein  provided,  as  corporations 
organized  under  the  laws  of  this  state,  and  as 
the  defendant  holds  itself  out  as  authorized, 
it  ought  to  be  treated  like  a  home  company. 
The  plaintiff  alleged,  however,  in  his  petition, 
that  whether  the  defendant  was  authorized  to 
write  hail  insurance  he  was  not  able  to  say, 
and  could  not  ascertain:  definitely.  While, 
therefore,  it  might  be  an  act  of  ultimate  and 
essential  justice  to  penalize  the  defendant  for 
doing  unauthorized  hail  insurance  business  in 
this  state  no  reason  is  apparent  why  a  citizen 
who  patronizes  such  a  company  instead  of 
one  organized  at  home  should  recover  more 
than  the  statute  and  the  settled  law  of  the 
state  permit  him  to  recover." 

Fomvatton  of  Contract, 

In  Van  Arsdale-Osbourne  Brokerage  Co.  v. 
Patterson  (Okla.)  154  Pac.  1131,  it  was  held 
that  where  a  crop  was  wholly  destroyed  by 
hail  after  an  application  for  hail  insurance 
thereon  but  before  the  issuance  of  the  policy 
there  was  no  insurance,  and  the  premium 
note  was  without  consideration.  The  court 
said:  '*The  date  of  the  application  for  this 
policy  was  April  26,  1906.     On  the  night  of 
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April  26,  1906,  a  hailstorm  destroyed  the 
wheat  covered  by  this  application;  and  the 
defendant  immediately  notified  the  plaintiff 
of  this  fact.  But,  regardless  of  this  notice, 
the  policy  was  issued  on  this  application 
May  1,  1906.  The  defendant,  under  a  mis- 
taken idea  that  the  liability  of  the  company 
began  on  the  date  of  the  application,  demand- 
ed that  the  company  settle  for  the  damage. 
The  company  declined  to  do  this,  but  offered 
to  return  defendant's  note  if  he  would  return 
the  policy  at  once.  He  refused  to  return  the 
policy,  and  in  a  lengtliy  correspondence  cov- 
ering several  weeks  insisted  on  the  company 
settling  the  damage,  which,  in  response  to 
each  of  his  demands,  the  company  refused  to 
do.  When  the  note  fell  due  defendant  re- 
fused to  pay  it,  and  this  suit  was  brought  to 
collect  the  amount  due  under  the  terms  of  the 
note.  The  defendant  for  answer  plead  a  fail- 
ure of  consideration.  A  trial  was  had  to  the 
court  and  a  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  defendant,  and  from 
this  judgment,  the  plaintiff  appeals  to  this 
court.  As  we  view  the  case,  it  narrows  itself 
down  to  the  sole  question  as  to  whether  or 
not  there  was  any  consideration  for  the  note. 
At  the  time  the  policy  was  issued  the  plain- 
tiff had  notice  that  there  was  nothing  to  in- 
sure, and  should  not  have  issued  the  policy. 
On  the  other  hand,  the  defendant  should  have 
returned  the  policy  under  the  offer  of  the  com- 
pany that,  if  he  would  do  so,  it  would  return 
his  note.  But  the  real  test  of  the  rights  of 
the  parties  under  these  conditions  is:  Was 
the  company  injured,  or  did  it  incur  any 
liability  by  the  defendant's  refusal  to  return 
the  policy?  We  think  not;  for  under  the 
conditions,  the  defendant  could  not  derive 
any  benefit  from  the  policy.  And  under  the 
conditions  the  company  could  not  incur  any 
liability  by  reason  of  his  failure  to  return 
the  policy,  for  the  reason  that  the  subject- 
matter  of  the  policy  had  been  destroyed 
before  the  policy  was  issued.  And  the  fact 
that  the  defendant  had  a  mistaken  idea  of 
his  rights,  and  thought  he  could  hold  the 
company  liable  for  all  damage  from  the  date 
of  his  application,  and  therefore  held  the 
policy,  and  insisted  on  settlement  on  that 
theory,  would  not  in  reality  change  the  rela- 
tions or  rights  of  the  parties." 

Effect  of  Error  in  Policy. 

An  insurance  agent  in  inserting  in  a  policy 
of  hail  insurance  the  description  of  the  prem- 
ises insured  acts  as  the  agent  of  the  insurer, 
who  cannot  take  advantage  of  his  errors.  Ma- 
honcy  v.  Minne.sota  Farmers'  Mut.  Ins,  Co. 
(Minn.)  161  N.  W.  217;  French  v.  State 
Farmers'  Mut.  Hail  Ins.  Co.  29  N.  D.  426, 
151  N.  W.  7,  L.R.A.1915D  432.  In  the  case 
first  cited  a  suit  for  a  reformation  of  the 
policy  was  sustained,  and  it  was  held  that 


a  condition  in  the  policy  with  respect  to  ar- 
bitration of  differences  had  no  application  to 
a  dispute  as  to  the  existence  of  such  a  mis- 
take.   In  French  v.  State  Farmers'  Mut.  Hail 
Ins.  Co.  supra,  it  was  held  that  reformation 
was  not  necessary  and  that  the  insured  could 
aver  the  facts  as  to  the  mistake  and  recover 
at  law  on  the  policy.     After  reviewing  the 
authorities  the  court  said:      "A  number   of 
the  authorities  cited  above  are  based  upon 
the   theory   that   the   insurance   company    is 
estopped  to  deny  the  error  of  its  agent,  and 
that  for  that  reason  the  plaintiff  may  sue 
upon  the  contract  as  issued,  and,  without  any 
allegations  in  the  complaint  relative  to  the 
mistake,    introduce    testimony    showing    the 
knowledge    of,    and    mistake    made    by,    the 
agent   of   the   insurance   company   in   misde- 
scribing  the  property.     As  we  view  the  mat- 
ter, however,  the  principle  of  estoppel  should 
not  be  applied  in  a  case  where  there  is  a 
misdescription  of  the  property  intended  to  be 
covered  by  the  policy,  but  it  is  rather  a  case 
coming  within  the  rule  that  parol  evidence 
may  be  admitted  for  the  purpose  of  showing 
that,  by  reason  of  a  mistake,  a  written  in- 
strument does  not  truly  express  the  inten- 
tion of  the  parties.     While  there  are  cases 
holding  that  such  evidence  is  only  admissible 
in  a  court  of  equity,  *yet  this  rule  is  by  no 
means  universal,  and,  in  fact,  the  weight  of 
authority  supports  the  doctrine  that  evidence 
of  this  character  is  also  admissible  in  an  ac- 
tion at  law.'    9  Ency.  of  Evidence  344.    Tliis 
rule  is  supported  by  the  weight  of  modern  au- 
thority.   17  Cyc.  702;  Wigmore  on  Evidence, 
§§  2413-2416.     See  also  Putnam  v.  Prouty, 
24  N.  D.  517,  140  X.  W.  93;  Gorder  v.  Hilii- 
boe   [17   N.   D.  281]   supra.     But,   *in  order 
that    parol    evidence   may   be    admissible   to 
show  a  mistake  in  a  written  instrument,  the 
existence   of   such   mistake   must    have   been 
alleged  in  the  pleadings.'    17  Cyc.  703.    It  is 
established  by  the  undisputed  evidence  in  this 
case  that  the  crops  intended  to  be  covered  by 
the  policy  were  destroyed;  that  the  loss  was 
adjusted  by  the  adjuster  of  the  defendant  at 
the  amount  for  which  the  trial  court  rendered 
judgment;  and  it  is  conceded  that  the  plaintiff 
suffered  a  loss  for  at  least  the  amount  of  the 
adjustment.     It  is  inconceivable  how  defend- 
ant was  in  any  manner  injured  by  the  mis- 
take in  the  application  and  policy.    It  is  not 
contended  that  there  was  any  extra  hazard  in 
township  157,  range  51,  which  did  not  exist 
in  township  158,  range  52." 

Withdrawal  from  Mutual  AHSociation. 

In  Mohler  v.  Guarantee  Hail  Assoc.  (la.) 
161  N.  W.  451,  it  was  held  that  a  member  of  a 
mutual  hail  insurance  association  could  with- 
draw from  membership  on  account  of  a  fraud 
committed  by  the  association,  and  that  the 
conditions  of  the  policy  as  to  withdrawal  had 
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no  application.    The  action  being  by  the  mem- 
ber to  cancel  his  membership,  the  contentions 
of   the   association  were   stated   as   follows: 
"First.     That  the  evidence  is  not  sufficient 
to  show  that  the  plaintiff  was  induced  to  be- 
come a  member  of  the  association  through 
fraud.     Second.     That  the  attempt  made  by 
the  plaintiff  to  have  his  policy  canceled  in 
June,  1911,  was  not  sufficient,  for  the  reason 
that  plaintiff  made  no  offer  to  pay  his  pro 
rata  share  of  the  losses  and  expenses  up  to 
the  time,  and  that  it  was  optional  with  the 
defendant  as  to  whether  or  not  it  would  can- 
oel  a  policy  during  the  months  of  June,  July, 
and  August.     Third.     That  the  plaintiff  was 
guilty  of  laches,  and  is  barred  and  estopped 
from  making  the  claim  of  fraud  and  having 
his  policy  canceled  because  of  the  time  inter- 
vening  between   the   receiving  of   the  policy 
and  the  commencing  of  the  suit.     The  suit 
was  commenced  on  the  7th  day  of  May,  1913. 
Fourth.    That  the  claim  that  the  defendant's 
company  has  been  mismanaged  is  not  suffi- 
cient reason  for  canceling  the  policy  without 
requiring  him  to  pay  his  assessments.''    Pass- 
ing on  those  objections  the  court  said :     "Tak- 
ing up  the  first  proposition  relied  upon,  we 
agree  with  counsel  that  the  proof  of  fraud 
alone  is  not  sufficient.    It  must  appear  from 
the  record   that   the   fraudulent   representa- 
tions were  the  inducement  to,  and  did  bring 
about  the  act  complained  of;  that  the  plain- 
tiff would  not  have  entered  into  the  associ- 
ation if  it  bad  not  been  for  the  fraudulent 
representations  made.     We  think  the  record 
not  only  shows  the  fraud  charged,  but  that 
it  induced  the  making  of  the  application.    As 
to  the  second  proposition,  we  have  to  say  that 
the  policy  was  issued  on  the  14th  day  of  April, 
1911.     On   the  11th  day  of  June,   1911,  the 
plaintiff  directed  the  company  to  cancel  the 
policy.     On  June  12th,  the  company  replied, 
acknowledging  the  receipt  of   the  letter  re- 
questing cancellation  and  said:     'We  return 
policy  herewith  and  a  copy  of  the  Iowa  law 
regarding  cancellation.     If  you  will  read  the 
same  carefully,  and  especially  the  last  four 
lines,  you  will  see  that  hail  insurance  policies 
may  be  canceled,  only  at  the  option  of  the 
officers  of  the  association  carrying  the  risk, 
during  the  months  of  June,  July  and  August. 
The  officers  of  the  association  have  decided 
not   to   cancel   any   policies   for   any   reason 
during  these  months.'    This  seems  to  be  all 
the  communication  directly  with  the  company 
until  til  is  suit  was  brought.    It  appears  that 
the  plaintiff  returned  the  policy  to  the  com- 
pany, with   instructions  to  cancel;   that  the 
defendant  refused  to  cancel  it,  and  based  its 
refusal  on  the  ground  that  they  would  not 
cancel  any  policy  during  the  month  of  June; 
that  the  officers  had  so  decided,  basing  their 
right  to  refuse  on  the  statute.     It  does  not 
appear  that  any  losses  had  occurred  in  the 


meantime  for  which  the  plaintiff  could  be 
assessed,  or  that  other  policyholders  would 
be  affected  by  plaintiff's  demands.  We  think 
the  demand  was  timely.  The  third  proposi- 
tion we  answer  in  the  same  way.  As  to  the 
fourth  proposition,  it  is  apparent  that  if  the 
policy  was  voidable  for  fraud  practiced  upon 
the  plaintiff  in  securing  it,  and  the  plaintiff 
had  a  right  to  rescind  at  the  time  he  returned 
the  policy  and  demanded  the  cancellation  of 
his  policy,  the  policy  itself  had  no  binding 
force  upon  the  plaintiff.  He  was  not  bound 
by  any  of  its  provisions  as  to  the  method  of 
cancellation,  or  for  the  payment  of  any  as- 
sessments made.  Fraud  vitiates  all  contracts. 
Xo  rights  can  be  required  under  a  contract 
obtained  in  this  way.  Having  demanded  can- 
cellation of  his  policy,  and  it  being  shown 
that  the  policy  was  obtained  by  fraud,  it 
does  not  lie  In  the  defendant's  mouth  to 
plead  that  he  should  have  brought  an  ac- 
tion earlier  to  force  them  to  do  that  which  it 
was  their  duty  to  do,  under  the  law,  when 
demand  was  made  upon  them  for  cancellation. 
If  he  had  a  right  to  rescind  the  contract  at 
the  time  he  tendered  rescission,  then  the  con- 
tract became  of  no  legal  or  liinding  force  upon 
him,  nor  was  he  bound  by  any  of  its  provi- 
sions. The  contract  being  void  for  fraud 
practiced  upon  the  plaintiff  in  procuring  it, 
the  company  acquired  no  rights  under  the 
contract  which  it  could  enforce  against  the 
assured,  after  he  had  tendered  rescission." 

A89esmnent, 

In  Minnesota  Farmers'  Mut.  Ins.  Co.  t. 
Landkammer,  126  Minn.  245,  148  N.  W.  305, 
it  was  held  that  a  mutual  hail  insurance  com- 
pany could  not  discriminate  between  districts 
with  respect  to  the  amount  of  assessments. 
The  court  said:  "Plaintiff,  a  mutual  hail 
and  cyclone  insurance  company,  issued  a 
policy  insuring  defendant  against  loss  of 
growing  crops  by  hail  for  five  years  from 
April  1,  1909.  The  by-laws  provide  that 
'each  member  shall  be  liable  .  .  .  for  his 
pro  rata  share  of  all  losses  and  expenses.' 
This  provision  is  in  accordance  with  the  stat- 
ute which  provides,  in  section  3414,  G.  S. 
1913,  that  'every  policyholder  shall  be  liable 
to  a  ratable  assessment  for  all  losses  and  ex- 
penses incurred  while  a  member,'  and  in  sec- 
tion 3307,  6.  S.  1913,  that  the  company  shall 
make  an  assessment  for  losses  and  expenses 
'ratably  upon  its  members  liable  thereto.' 
In  the  present  case  assessments  were  made  to 
pay  the  losses  and  expenses  incurred  in  the 
years  1909,  1910,  1911  and  1912.  In  making 
such  assessments  plaintiff  levied  upon  all 
policies  covering  crops  grown  upon  lands  ly- 
ing west  of  range  29  one  per  cent  more  than 
it  levied  upon  policies  covering  crops  grown 
upon  lands  lying  in  range  29  or  east  thereof. 
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Defendant  did  not  pay  the  assessments  upon 
her  policy,  and  plaintiff  brought  this  action 
to  collect  the  same.  Defendant's  land  lies 
west  of  range  29,  and  she  insists  that  the 
assessments  are  invalid,  for  the  reason  that 
they  were  not  levied  pro  rata  upon  all  mem- 
bers as  required  by  the  statute  and  by  the 
by-laws  of  the  company.  In  Swing  v.  H.  C. 
Akelev  Lumber  Co.  62  Minn.  169,  64  N.  W. 
97,  Chief  Justice  Start  stated  that  'the  es- 
sential principle  upon  which  mutual  insur- 
ance  companies  are  based  is  that  each  member 
will  pay  his  proportionate  share  of  the  loss- 
es incurred  during  the  time  of  his  member- 
ship, and  that  he  will  not  be  required  to 
pay  any  greater  amount  thereof  than  hie  pro 
rata  share ;  and  any  assessment  which  violates 
this  principle  cannot  be  enforced  against 
him.'  Plaintiff  does  not  question  this  rule 
nor  contend  that  assessments  can  be  sus- 
tained which  were  not  levied  pro  rata  upon 
all  members  of  the  company;  but  insists  that 
the  hazard  as  to  crops  grown  in  the  western 
part  of  the  state  is  greater  than  the  hazard 
as  to  crops  grown  in  the  eastern  part  thereof, 
and  that  the  company  may  take  that  element 
into  consideration  in  determining  what  con- 
stitutes a  pro  rata  assessment.  It  is  suffi- 
cient to  say  that  neither  the  statute  nor  the 
by-laws  recognize  a  difference  in  the  hazard 
as  a  reason  for  making  a  difference  in  the 
assessment.  Counsel  argue  that  such  differ- 
ence is  a  proper  matter  to  take  into  account 
in  fixing  the  amount  of  insurance  premiums, 
but  that  is  not.  the  question  presented.  The 
question  before  the  court  is  whether  a  con- 
tract of  insurance  which  requires  all  assess- 
ments to  be  levied  pro  rata  upon  all  members 
is  violated  by  assessing  those  members  living 
in  one  locality  a  greater  per  cent  upon  the 
amount  of  their  insurance  than  those  Hving 
in  another  locality.  In  our  opinion  such  an 
assessment  clearlv  violates  both  the  contract 
and  the  statute,  and  cannot  be  sustained.  The 
statute  requires  that  the  rates  shall  be  uni- 
form for  all  members.  Whether  this  is  the 
proper  rule,  or  whether  sufficient  reasons  exist 
for  applying  different  rates  to  different  lo- 
calities, is  a  question  for  the  legislature.** 
In  Dorwin  v.  North  Wisconsin  Farmers* 
Mut.  Cvclone  Ins.  Co.  160  Wis.  663,  152  N. 
W.  454,  the  following  by-law  of  a  mutual  hail 
insurance  company  was  construed:  "Assess- 
ments for  hail  insurance  losses  shall  be  ten 
cents  per  acre  each  year  or  part  of  a  year 
that  such  policy  is  in  force,  and  the  losses 
of  one  year,  if  in  the  aggregate  they  exceed 
the  amount  realized  from  the  assessment  on 
hail  policies  for  such  year  and  amount  of 
hail  insurance  on  hand,  shall  1)e  paid  pro  rata 
from  the  amount  so  realized  and  on  hand, 
which  payment  shall  be  in  full  for  such  loss." 
The  court  said:  "The  question  involved  on 
this  appeal  is  whether  the  defendant  had  the 
right  to  pay  the  expenses  incurred  out  of  the 


assessment  made  in  1912.  The  trial  judge 
held  that  the  policyholders  were  entitled  to 
the  entire  proceeds  of  the  assessment  without 
deduction  for  expenses.  In  the  final  analysis 
the  answer  must  depend  upon  the  construction 
placed  upon  the  by-law  quoted  in  the  state- 
ment of  facts,  and  the  case  was  decided  on 
this  basis.  The  by-law  is  susceptible  of  the 
construction  given  it  by  the  circuit  court, 
but  we  do  not  think  it  is  th«  correct  one.  The 
reasonableness  of  the  expenses  paid  is  not 
called  in  question.  The  defendant  was  obliged 
to  incur  expenses  in  soliciting  insurance  and 
in  adjusting  losses  and  for  other  legitimate 
purposes.  These  expenses  had  to  be  met  in 
some  way,  and  the  only  practical  way  to  meet 
them  was  by  making  an  assessment  to  cover 
them.  Under  the  construction  adopted  by 
the  court  it  might  well  be  that  they  could 
not  be  paid  at  all.  We  are  of  the  opinion 
that  the  application,  the  policy,  and  the  by- 
law all  contemplate  that  indebtednes  should 
not  be  carried  over  from  one  fiscal  year  to 
another  and  that  the  expenses  should  first 
be  paid  out  of  the  assessment  made  and  the 
balance  used  to  pay  losses,  and  that  the 
policyholders  should  be  entitled  only  to  such 
balance." 

As  to  forfeiture  for  failure  to  pay  an  as- 
sessment, see  the  reported  case. 

NotUie  of  Loss. 

In  Union  Mut.  Ins.  Co.  v.  Huntsberry 
(Okla.)  156  Pac.  327,  it  was  held  that  a  fail- 
ure to  give  the  statutory  notice  of  loss  pre- 
cluded a  recovery  on  a  policy  of  hail  insur- 
ance unless  the  failure  was  waived,  and, 
reviewing  the  evidence,  it  was  held  that  there 
was  no  waiver. 
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Conatltvtioiiml   Ijkw  —  Applieation   of 
Fovrteentli     Amendment     -*     Police 


The  Fourteenth  Amendment  to  the  Fed- 
eral Constitution  [9  Fed.  St.  Ann.  384  et 
seq.]  was  not  designed  to  interfere  with  the 
exercise  of  tlie  police  power  of  states. 

Animalfl    —   Diseased   Animml    as    Nni- 
sanoe. 

Cattle  afflicted  with  a  dangerous  or  con- 
tagious disease  are  public  nuisances  at  com- 
mon law,  which  nuisance  cannot  be  legalized. 
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as   it  invades  the  peace  and   safety  of  the 
people. 

Seatraetion  of  Diseased  Animals  •* 
Validity  of  Statute  ProTiding  Corn- 
pensation  to  Owner. 

Laws  1915,  p.  3,  §  2,  declares  that  it  shall 
be  the  duty  of  the  board  of  live  stock  com- 
missioners *  to  investigate  all  cases  of  com- 
municable diseases  amoRg"  domestic  animals, 
and  to  use  all  proper  means  to  pre\'ent  the 
spread  of  such  diseases,  and  provides  for 
the  extirpation  thereof,  authorizing  the  de- 
struction of  the  diseased  animals,  as  well  as 
the  premises  in  which  they  are  housed.  The 
section  also  authorizes  the  board  to  make 
agreements  with  the  owner  as  to  the  value  * 
of  the  animals,  and,  in  case  such  an  agree- 
ment cannot  be  made,  provides  for  the  ap- 
praisement thereof.  Section  8  declares  that 
all  claims  arising  from  the  slaughter  of  ani- 
mals  shall  in  no  event  exceed  $300  for  any 
registered  animal  oi  the  bovine  species,  or 
$150  for  any  unregistered  animal,  and  that 
the  average  shall  not  exceed  $250  per  head 
for  a  herd  of  registered  cattle,  nor  $125  for 
unregistered  cattle.  It  is  held  that  as  dis- 
eased cattle  constitute  a  nuisance,  and  as 
Const.  U.  S.  Amend.  14  is  not  intended  to 
deprive  states  of  their  police  power,  the  stat- 
ute is  valid,  for  in  such  case  the  determina- 
tion of  whether  cattle  are  diseased,  as  well 
as  whether  they  should  be  slaughtered,  is 
properly  left  to  an  administrative  board,  as 
the  board  of  live  stock  commissioners. 

[See  note  at  end  of  this  case.] 

Courts  —  Power  to  Nullify  Statute. 

A  court  of  equity  has  no  jurisdiction  to 
declare  void  a  legislative  act  which  does  not 
oontravene  either  the  state  or  Federal  Con- 
stitution. 

Coastitutioual  Iaw  —  Polioe  Power  — 
Tt^^mkmttw  Dotenuinatioa  of  Neeos- 
■ity. 

In  construing  a  statute  authorizing  the 
destruction  of  diseased  cattle,  it  must  be 
presumed  that  the  legislature  has  carefully 
investigated  and  determined  that  the  inter- 
ests of  the  public  require  such  legislation. 

Animals  <—  Destruction  of  Diseased 
Animals  —  Deleeation  of  Power  to 
Board. 

Laws  1915,  pp.  3,  5,  §§  2,  8,  authorizing 
the  destruction  of  diseased  cattle,  and  pro* 
viding  for  compensation  of  owners,  is  not 
an  abuse  of  legislative  discretion,  though  the 
determination  of  the  question  of  disease  be 
left  to  the  board  of  live  stock  commission- 
ers. 

[See  note  at  end  of  this  case.] 

Reriew  of  Decision  of  Board  —  Remedy 
of  Oipmer. 

As  Laws  1915,  pp.  3,  5,  §§  2,  8,  authorizing 
the.  destruction  of  diseased  cattle  by  the 
board  of  live  f>tock  commissioners,  is  valid, 
the  remedy  of  a  stockman  whose  cattle  have 
been  by  the  board  determined  to  have  a  con- 
tagious disease  and  are  about  to  be  de- 
stroyed is  at  law,  and  not  in  equity,  even 
though  it  is  contended  that  the  cattle  are 
not  afflicted  with  a  contagious  disease,  and 
the  evidence  of  experts  is  conflicting. 
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Injunctions  -*  Motion  to  Dismiss  «•  Ef- 
fect as  Admittina  Alleeations  of  Bill. 

A  motion  to  dissoh'e  a  temporary  injunc- 
tion and  dismiss  a  bill  may  be  treated  as  a 
demurrer,  admitting  all  the  facts  in  the  bill 
well  pleaded. 

Appeal  from  Circuit  Court,  Lake  County: 
Donnelly,  Judge. 

Action  by  Scott  S.  Durand  et  al.,  plaintiffs, 
against  Oliver  £.  Dyson  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Robert  8.  lies  and  Charles  J.  O'Connor  for 
appellants. 

P.  J.  Lucey  and  Lester  H.  Straum  for  appel- 
lees. 

[388]  Duncan,  J. — ^Appellants,  Scott  S. 
Durand  and  Grace  G.  Durand,  filed  in  the 
circuit  court  of  Lake  county  a  bill  for  an 
injunction  to  restrain  Oliver  E.  Dyson,  R.  W. 
Patterson,  B.  J.  Shanley  and  L.  F.  Brown, 
and  their  agents,  employees  and  assistants, 
from  slaughtering  their  herd  of  cattle.  A 
temporary  injunction  having  been  awarded 
by  the  master  in  chancery  without  notice,  ap- 
pellees appeared  in  court  and  by  agreement 
of  the  parties  the  record  showed  a  motion,  in 
substance,  to  dissolve  the  temporary  injunc- 
tion and  to  dismiss  the  bill  for  want  of  equity. 
The  court,  on  consideration  of  the  motion, 
dissolved  the  temporary  injunction  and  dis- 
missed the  suit  for  want  of  equity.  On  mo- 
tion of  appellants,  supported  1^  affidavit,  tlie 
court  further  ordered  that  the  temporary  in- 
junction be  continued  in  full  force  pending 
the  determination  of  the  appeal  to  the  Su- 
preme Court  then  and  there  prayed  by  appel- 
lants. 

The  averments  in  the  bill  are,  substantially, 
that  appellees  R.  W.  Patterson,  B.  J.  Shanley 
and  L.  F.  Brown,  individually  and  collective- 
ly as  members  of  the  Board  of  Live  [384] 
Stock  Commissioners  of  the  State  of  Illinois, 
and  Oliver  £.  Dyson,  individually  and  as 
State  veterinarian  of  Illinois,  and  various 
agents,  employees  and  assistants  of  appellees, 
threaten  and  are  about  to  kill  sixty-one  head 
of  pure-bred  and  registered  Guernsey  cattle 
belonging  to  the  appellants  and  located  on 
their  farm  in  the  township  of  Shields,  in 
said  county,  which  are  of  the  value  of  not 
less  than  $35,000 ;  that  appellees,  their  agents 
and  assistants,  have  no  legal  right  or  interest 
in  said  animals;  that  appellees  represent  the 
State  of  Illinois  under  and  by  virtue  of  an 
act  of  the  legislature  entitled  "An  act  to 
revise  the  law  in  relation  to  the  suppression 
and  prevention  of  the^*  spread  of  contagious 
and  infectious  diseases  among  domestic  ani- 
mals," which  thev  claim  authorizes  them  to 
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kill  animals  afflicted  with  or  exposed  to  a 
dangerously  contagious  or  infectious  malady, 
and  also  insist  that  appellants'  said  cattle 
are  afflicted  with  such  a  malady  (known  as 
the  hoof  and  mouth  disease),  and  that  said 
statute  authorizes  them  to  kill  all  of  said 
herd,  and  requires  appellants  to  consent  there- 
to and  to  accept  therefor  the  sum  of  $13,500, 
the  valuation  at  which  they  have  been  ap- 
praised, and  upon  failure  of  appellants  to  so 
consent,  that  then  appellees  are  authorized  by 
the  statute  to  take  and  kill  said  animals 
without  any  compensation  whatever  to  ap- 
pellants; that  a  large  number  of  appellants* 
animals  are  entirely  well  of  the  disease  of 
which  it  is  claimed  by  appellees  that  they  are 
afflicted  and  that  the  animals  so  recovered 
are  immune;  that  the  remainder  of  them  not 
entirely  cured  are  through  the  crisis  and  con- 
valescing from  the  disease;  that  the  animals 
cured  are  neither  carriers  of  the  disease  nor 
liable  to  a  recurrence  of  an  attack  therefrom; 
that  said  animals  and  the  premises  whereon 
they  are  situated  can  be  fumigated,  disinfect- 
ed and  as  thoroughly  cleansed  as  they  could 
1^  after  the  death  and  burial  of  the  animals, 
and  that  none  of  said  animals  are  now  afflicted 
with  any  malady  that  is  dangerously  conta- 
gious or  infectious;  that  appellees  are  now  dig- 
ging  trenches  on  appellants'  [385]  farm  pre- 
paratory to  burying  said  animals,  and  will  kill 
them  on  finishing  the  same  unless  restrained ; 
that  if  notice  of  the  application  for  the  in- 
junction is  given,  appellees  will  kill  the  ani- 
mals before,  the  court  will  have  an  opportu- 
nity to  pass  upon  the  application;  that  by 
granting  the  injunction  without  notice  and 
without  bond  no  harm  can  come  to  anyone, 
as  all  the  animals  are  kept  in  close  quaran- 
tine. The  bill  further  avers  that  said  law 
is  unconstitutional  as  construed  and  applied 
by  appellees,  in  that  it  is  an  unreasonable 
exercise  of  the  police  power  of  the  State  and 
takes  private  property  without  due  process 
of  law,  contrary  to  the  express  provisions  of 
the  constitution  of  the  United  States  and  of 
the  constitution  of  this  State,  and  because 
it  violates  other  provisions  of  said  constitu- 
tion. 

Motions  were  made  in  this  court  to  set 
aside  the  order  of  the  circuit  court  providing 
that  the  temporary  injunction  be  continued 
pending  this  appeal,  and  that  the  cause  be  de- 
cided on  its  merits  by  this  court  before  the 
adjournment  of  this  term.  Owing  to  the 
great  importance  of  the  case  to  the  parties 
and  to  the  public  generally,  the  motions  were 
taken  and  considered  together  and  the  order 
and  decree  of  this  court  were  entered  in  term 
time,  with  the  announcement  that  the  opinion 
of  the  court  in  the  case  would  be  filed  later. 

The  material  provisions  of  the  statute  re- 
ferred to  in  appellants'  bill,  in  so  far  as 
they   are   pertinent  to  the  questions   raised 


on  this  appeal,  are  foimd  in  the  amendments 
to  sections  2  and  8  thereof,  approved  June 
20,  1915,  in  force  July  1,  1915.  (Laws  of 
1915,  p.  3.)  Section  2  thereof  provides: 
"It  shall  be  the  duty  of  said  Board  of  Live 
Stock  Commissioners  to  cause  to  be  investi- 
gated any  and  all  cases,  or  alleged  cases, 
coming  to  their  knowledge,  of  communicable 
diseases  among  domestic  animals,  within  thi» 
State,  and  to  use  all  proper  means  to  prevent 
the  spread  of  such  diseases,  and  to  provide 
for  the  extirpation  thereof;  and  in  the  event 
of  reasonable  grounds  for  the  belief  that  any 
such  [386]  communicable  disease  exists  in 
this  State,  it  shall  be  the  duty  of  the  person 
owning  or  having  in  charge  any  animal  or 
animals  infected  with  such  disease,  .  .  . 
to  immediately  notify  said  Board  of  Live 
Stock  Commissioners,  or  some  member  there- 
of, ..  .  of  the  existence  of  such  disease, 
and  thereupon  it  shall  be  the  duty  of  said 
board,  or  some  member  thereof,  .     im- 

mediately to  cause  proper  examination  there- 
of to  be  made,  and  if  such  disease  shall  be 
found  to  be  a  dangerously  contagious  or 
dangerously  infectious  malady,  said  board, 
or  any  member  thereof,  or  the  State  veteri- 
narian, or  any  assistant  State  veterinarian, 
shall  order  such  diseased  animals,  and  such 
as  have  been  exposed  to  contagion,  and  the 
premises  in  or  on  which  they  are,  or  which 
may  have  been  recently  occupied  by  them, 
to  be  strictly  quarantined;      .  which 

quarantine,  and  every  quarantine  established 
under  the  provifiions  of  this  act,  shall  remain 
in  force  and  effect  until  removed  by  order 
of  said  board;  and  said  board  shall  prescribe 
such  regulations  as  they  may  deem  necessary 
to  prevent  any  such  disease  from  being  com- 
municated from  any  such  diseased  animal 
or  exposed  animal  or  from  the  infected  prem- 
ises or  through  any  other  means  of  commu- 
nication. In  all  such  cases  the  said  Board 
of  Live  Stock  Commissioners,  or  in  case  the 
number  of  animals  shall  not  exceed  five,  any 
member  thereof,  shall  have  power  to  order 
the  slaughter  of  any  or  all  of  such  diseased 
or  exposed  animals.  The  said  board  shall 
also  have  power  to  cause  to  be  destroyed 
all  barns,  stables,  premises,  fixtures,  furni- 
ture and  personal  property  infected  with  any 
such  communicable  disease  so  far  as  in  their 
judgment  may  be  necessary  to  prevent  the 
spread  of  sucli  disease  and  where  the  same 
cannot  be  properly  disinfected.     .     .     . 

"When  the  said  board  .  .  .  determines 
that  any  animal  is  affected  with,  or  has  been 
exposed  to,  any  dangerously  contagious  or  in- 
fectious disease,  the  board  or  any  member 
thereof,  .  .  .  may  agree  with  the  owner 
upon  [387]  the  value  of  such  animal  or  of 
any  property  that  it  may  be  found  necessary 
to  destroy,  and  in  case  such  an  agreement 
cannot  be  made,  said  animals  or  property  shall 
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be  appraised  by  three  competent  and  disin- 
terested appraisers.    .    .    . 

*'Upon  such  appraisement  being  made,  it 
shall  become  the  duty  of  the  owner  to  imme- 
diately destroy  such  animals  and  to  dispose 
of  the  carcasses  thereof,  and  to  disinfect  the 
premises  occupied  by  such  animals,  in  ac- 
cordance with  the  rules  prescribed  by  said 
board  governing  such  destruction  and  disin- 
fection. ^And  upon  his  failure  so  to  do,  said 
board     .     .  shall  cause  such  animal  or 

animals  or  property  to  be  destroyed  and  dis- 
posed of,  and  thereupon  such  owner  shall  for- 
feit all  right  to  receive  any  compensation  for 
the  destruction  of  such  animal  or  animals  or 
property." 

''Sec.  8.  All  claims  against  the  State  aris- 
ing from  the  slaughter  of  animals  as  herein 
provided  for,  shall  be  made  to  the  Board  of 
Live  Stock  Commissioners,  and  it 

shall  be  the  duty  of  said  board  to  determine 
the  amount  which  shall  be  paid  in  each  case 
on  account  of  the  animals  so  slaughtered  and 
fix  the  fair  cash  value  thereof  in  health  if 
of  the  bovine  species,  for  beef,  dairy  and 
breeding  purposes,  in  no  event  to  exceed  three 
hundred  dollars  ($300)  for  any  registered 
animal  and  not  to  exceed  one  hundred  fifty 
dollars  ($150)  for  any  animal  not  registered; 
nor  to  exceed  an  average  value  of  two  hun- 
dred fifty  dollars  ($250)  per  head  for  all 
registered  animals  in  any  herd  and  not  to 
exceed  an  average  value  of  one  hundred  and 
twenty-five  dollars  ($125)  per  head  for  all 
non -registered  animals  in  any  herd,  .  .  . 
and  said  board  shall  certify  the  same  to  the 
Governor  for  his  approval,  and  if  the  Gov- 
ernor shall  find  that  said  appraisers  have 
proceeded  in  accordance  with  law,  he  shall 
approve  the  same  for  payment,  and  the  Au- 
ditor of  Public  Accounts  shall,  upon  presenta- 
tion of  the  same  to  him,  thereupon  issue  his 
warrant  upon  the  State  Treasurer  for  the 
amount  fixed  by  said  appraisers  in  favor  of 
the  owner  of  the  animals." 

[388]  If  the  decree  of  the  court  in  this  case 
denies  to  appellants  any  rights  and  privileges 
guaranteed  to  them  under  the  constitution  of 
the  United  States  or  under  the  constitution 
of  this  State,  is  must  necessarilv  follow 
that  the  said  statute  is  not  a  legitimate  exer- 
cise of  the  police  power  of  the  State  for  the 
suppression  and  prevention  of  dangerously 
contagious  and  infectious  diseases  among  do- 
mestic animals.  It  is  the  settled  doctrine  of 
the  Supreme  Court  of  the  United  States  that 
the  fourteenth  amendment  of  the  constitution 
(0  Fed.  St.  Ann.  384  et  seq.)  was  not  designed 
to  interfere  with  the  exercise  of  the  police 
power  of  the  State.  (Powell  v.  Pennsylvania, 
127  U.  S.  678,  8  S.  Ct.  992,  1257,  32  U.  S. 
(L.  ed.)  253.)  This  court  has  also  declared 
that  "in  the  exercise  of  the  police  power  the 
command,  *so  use  your  own  property  as  not 


to  injure  others,'  and  the  maxim,  Hhe  safe- 
ty of  the  people  is  the  supreme  law,'  are 
to  be  observed  and  given  effect."  Sings  v. 
Joliet,  237  111.  300,  86  N.  E.  663,  127  Am.  St. 
Rep.  323,  22  L.R.A.(N.S.)  1128. 

In  speaking  of  the  extent  and  limits  of 
what  is  known  as  the  police  power,  the  Su- 
preme Court  of  the  United  States  said  in 
Lawton  v.  Steele,  152  U.  S.  133,  14  S.  Ct.  499, 
38  U.  S.  (L.  ed.)  385:  "It  is  universally 
conceded  to  include  everything  essential  to 
the  public  safety,  health  and  morals,  and 
to  justify  the  destruction  or  abatement,  by 
summary  proceedings,  of  whatever  may  l>e 
regarded  as  a  public  nuisance.  Under  this 
power  it  has  been  held  that  the  State  may 
order  the  destruction  of  a  house  falling  to 
decay  or  otherwise  endangering  the  lives  of 
passers-by;  the  demolition  of  such  as  are  in 
the  path  of  a  conflagration;  the  slaughter  of 
diseased  cattle;  the  destruction  of  decayed 
or  unwholesome  food ;  the  prohibition  of  wood- 
en buildings  in  cities;  .  .  .  the  restric- 
tion of  objectionable  trades  to  certain  locali- 
ties; the  compulsory  vaccination  of  children; 
the  confinement  of  the  insane  or  those  afilicted 
with  contagious  diseases;  .  .  .  the  prohi- 
bition of  gambling  houses  and  places  where 
intoxicating  liquors  are  sold.  Beyond  this, 
however,  the  State  mav  interfere  wherever 
the  public  interests  demand  it,  and  in  this 
particular  a  large  discretion  is  necessarily 
vested  in  the  [389]  legislature  to  determine 
not  only  what  the  interests  of  the  public  re- 
quire but  what  measures  are  necessary  for 
the  protection  of  such  interests."  The  court 
then  lays  down  the  further  rule  that  to  justi- 
fy the  State  in  thus  interposing  its  authority 
it  must  appear,  first,  that  the  public  general- 
ly, as  distinguished  from  those  of  a  particular 
class,  require  such  interference;  and  second, 
that  the  means  are  reasonably  necessary  for 
the  accomplishment  of  the  purpose  and  not 
unduly  oppressive  upon  individuals.  While 
it  is  true  that  such  legislation  is  subject  to 
the  supervision  of  the  courts,  it  is  only  in 
such  cases  where  the  State  arbitrarilv  and 
unnecessarily  interferes  with  private  business 
or  imposes  unusual  and  unnecessary  restric- 
tions upon  lawful  occupations  that  such  legis- 
lation will  be  declared  as  in  contravention  of 
the  fourteenth  amendment. 

Cattle  afilicted  with  a  dangerous  and  con- 
tagious disease  are  public  nuisances  as  de- 
fined by  the  common  law,  and  under  the 
common  law  such  a  nuisance  could  not  be  le- 
galized because  it  invaded  the  peace  and  safe- 
ty of  the  people.  (Ferguson  v.  Selma,  43  Aln. 
399.)  Prevention  of  the  spreading  of  danger- 
ous diseases  among  cattle  is  now  universally 
recognized  in  this  country  as  within  the  do- 
main of  the  police  power,  as  it  is  so  essential 
to  the  public  safety  and  health.  It  is  also 
now  generally  recognized  that  where  the  dis- 
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ease  among  cattle  is  so  very  dangerous  and 
of  so  contagious  or  infectious  as  character  as 
to  be  communicable  to  human  beings  through 
the  consumption  of  the  flesh  or  milk  of  such 
animals  as  have  the  disease,  as  the  foot  and 
mouth  disease  is  generally  considered  to  be, 
legislatures  may,  and  should,  confer  upon 
boards  or  commissions  the  power  to  destroy 
animals  afflicted  with  such  a  disease  when 
thought  to  be  necessary  to  public  safety. 
(New  Orleans  v.  Charouleau,  121  La.  890,  16 
Ann.  Cas.  46,  46  So.  911,  126  Am.  St.  Rep. 
332,  18  L.R.A.(N.S.)  368;  Shipman  v.  State 
Live- Stock  Sanitary  Commission,  115  Mich. 
488,  73  X.  W.  817 ;  Houston  v.  State,  98  Wis. 
481,  74  N.  W.  Ill,  42  L.R.A.  39;  Miller  v. 
Horton,  152  Mass.  540,  26  N.  E.  100,  23  Am. 
St.  Rep.  850,  10  L.R.A.  116,  which  is  a  case 
upholding  [390]  a  statute  authorizing  sum- 
mary proceedings  to  kill  horses  with  the 
glanders.)  There  are  numerous  other  cases 
that  recognize  the  power  of  a  State  to  order 
the  destruction  of  valuable  property  without 
compensation  to  the  owner  when  it  has  be- 
come a  public  nuisance.  Adams  v.  Milwaukee. 
144  Wis.  371,  129  N.  W.  518,  43  L.R.A.(N.S.) 
1066,  228  U.  S.  572,  33  S.  Ct.  570,  57  U.  S. 
(L.  ed.)  971;  Lawton  v.  Steele,  supra;  North 
American  Cold  Storage  Co.  v.  Chicago,  211 
U.  S.  306,  15  Ann.  Cas.  276,  29  S.  Ct. 
101,  53  U.  S.  (L.  ed.)  195;  Sings  v.  Joliet, 
supra. 

Proceedings  for  the  destruction  of  property 
in  many  cases  must  necessarily  be  summary 
and  without  a  previous  trial  or  hearing.  It 
would  certainly  not  be  contended  by  anyone 
that  a  hearing  ought  to  be  had  before  de- 
molishing a  building  in  the  path  of  a  con- 
Migration  that  was  rapidly  destroying  a  city, 
in  case  of  the  isolation  and  confinement  of  a 
person  afflicted  with  small-pox  or  with  the 
bubonic  plague,  or  before  the  destruction  of  a 
dog  suffering  with  rabies.  In  some  cases 
hearings  may  be  reasonably  had  before  the 
destruction  of  property,  but  whe  the  question 
is  one  regarding  the  destruction  of  animals  or 
food  which  is  not  only  unfit  for  human  use 
but  may  be  fatal  to  those  who  use  it,  the 
emergency  is  such  that  the  legislature  should 
have  the  entire  disposition  of  the  matter 
without  being  subject  to  being  reviewed  and 
their  acts  declared  void  by  the  courts. 
(North  American  Cold  Storage  Co.  v.  Chi- 
cago, supra.)  We  are  therefore  of  the  opin- 
ion that  the  act  of  the  legislature  in  question 
is  not  in  contravention  of  any  constitutional 
provision. 

A  court  of  equity  has  no  jurisdiction  to  de- 
clare void  an  act  of  the  legislature  that  does 
not  contravene  either  the  constitution  of  this 
State  or  of  the  United  States,  and  to  restrain 
officers,  by  the  writ  ci  injunction,  from  per- 
forming their  official  duties  under  the  law 
and  to  attach  them  for  contempt  in  case  they 


violate  the  injunction  of  the  court.  Such  a 
decree  or  judgment  would  not  only  be  judicial 
legislation,  but  would  interfere  with  one  of 
the  [391]  highest  prerogatives  of  organized 
government, — the  preservation  of  the  public 
health  and  the  public  safety. 

Appellants  have  alleged,  with  great  particu- 
larity, a  number  of  grounds  upon  which  they 
rely  for  their  claim  that  the  decree  of  the 
court  should  be  reversed.  All  of  these 
grounds  are  based  upon  the  claim  that  the 
statute  in  question  is  an  unreasonable  exer- 
cise of  the  police  power  and  that  it  authorizes 
the  destruction  of  valuable  property  without 
due  process  and  without  full  compensation. 
We  have  considered  all  of  these  grounds  care- 
fully. We  do  not  deem  it  necessary  to  discuss 
them  in  detail.  Our  conclusion  that  the  legis- 
lature had  the  constitutional  right  and  power 
to  enact  all  the  provisions  of  the  statute  nec- 
essarily disposes  of  all  questions  raised  by 
appellants.  It  must  be  presumed  by  this 
court  that  the  legislature  has  carefully  in- 
vestigated and  has  properly  determined  that 
the  interests  of  the  public  require  legisla- 
tion that  will  insure  the  public  safety  and 
the  public  health  against  threatened  danger 
from  diseased  animals.  The  determination 
of  that  fact  is  the  province  of  the  legislature 
and  not  of  the  courts.  It  is  also  the  prov- 
ince  of  the  legislature  and  not  of  the  courts 
to  determine  what  measures  are  necessarv 
for  the  protection  of  such  interests.  This 
court  is  not  able  to  say  that  the  legislature 
in  this  act  has  abused  its  discretion  and  that 
the  measures  it  has  adopted  to  prevent  the 
spread  of  dangerous  diseases  among  cattle 
are  unnecessary  and  unreasonable.  The  in- 
vestigation and  determination  of  the  ques- 
tion whether  or  not  animals  are  afflicted 
with  dangerously  contagious  and  infectious 
diseases  demand  prompt  action  if  the  spread 
of  the  diseases  is  to  be  prevented,  as  well  as 
the  question  whether  or  not  the  slaughter  of 
the  animals  is  necessary.  To  secure  this 
prompt  investigation  and  determination  it 
is  necessary  and  customary  to  lodge  these 
duties  with  a  board  or  commission.  (King 
V.  Davenport,  98  111.  305,  38  Am.  Rep.  89; 
North  American  Cold  Storage  Co.  v.  Chi- 
cago, supra. )  All  the  questions  raised  by  ap- 
pellants by  the  averments  in  their  bill  are 
[392]  therefore  questions  of  fact  to  be  set- 
tled by  the  legislature  and  by  the  Board  of 
Live  Stock  Commissioners  and  not  by  a 
court  of  equity,  when  it  is  determined  by  the 
court  that  the  act  is  not  in  contravention  of 
any  constitutional  provision.  Whatever 
remedy  appellants  may  have,  if  any,  is  at 
law,  as  is  clearly  apparent  upon  the  face  of 
the  bill:  and  in  our  determination  of  this 
case  we  have  treated  the  motions  to  dissolve 
the  injunction  and  to  dismiss  the  bill  as  a 
demurrer,  which  admits  all  facts  in  the  bill 
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well  pleaded.     Smith  t.  Kochersperger,  173 

111.  201,  50  N.  E.  187. 

For  the  same  reasons  we  hold  that  the 
court  did  not  err  in  overruling  appellants' 
motion  to  file  their  amended  and  supplement- 
al bill,  and  in  our  consideration  thereof  have 
treated  the  motion  as  filed  in  apt  time. 
That  bill  merelj  restates,  in  substance,  the 
averments  of  the  original  bill  and  adds  oth- 
ers of  like  character  and  others  still  that  tend 
to  weaken  the  force  of  the  allegations  rather 
than  to  strengthen  them  because  of  their 
inconsistency.  Of  this  latter  character  of 
averments  are  the  following:  *'That  about 
August  16,  1915,  a  valuable  bull  of  com- 
plainants became  afflicted  with  a  sore  mouth ; 
that  a  skilful  veterinarian  examined  it  and 
diagnosed  said  disease  as  not  foot  and  mouth 
disease;  that  afterwards  Dr.  Lavery,  an  in- 
spector for  the  bureau  of  animal  industry 
of  the  United  States,  examined  the  said 
animal  and  said  it  was  not  afflicted  with 
foot  and  mouth  disease;  that  afterwards  cer- 
tain cows  of  complainants  became  affected 
in  a  slight  degree  with  sore  mouths  similar 
to  the  bull;  that  an  agent  of  the  defendants 
came  and  examined  said  animals  and  said 
it  was  foot  and  mouth  disease  and  the  de- 
fendants then  ordered  all  of  complainants' 
cattle  to  be  killed;  .  .  .  that  the  cattle 
of  the  complainants  are  so  far  recovered 
that  no  results  now  remain  except  certain 
extraneous  infection  of  the  feet  of  a  few  of 
said  cattle,  and  that  said  infection  is  not 
of  the  nature  of  foot  and  mouth  disease." 
It  is  also  alleged  in  the  bill  that  said  foot 
and  mouth  disease  is  not  a  dangerously  con- 
tagious [393]  and  infectious  disease  and  is 
not  communicable  to  human  beings  so  as  to 
render  it  dangerous  to  life  and  health.  In 
still  another  part  of  the  bill  it  is  averred 
that  three  of  appellants*  cows  died  of  the 
disease  and  that  two  of  them  so  affected 
were  killed  by  appellants.  Many  other  evi- 
dentiary facts  are  alleged  in  the  amended 
bill  for  the  purpose  of  showing  that  the  foot 
and  mouth  disease  is  not  a  dangerously  con- 
tagious or  infectious  disease  and  that  it 
it  curable  and  that  the  public  can  be  secure- 
ly guarded  against  it  by  quarantine,  and 
that  many  of  appellants'  cattle  are  cured 
and  that  the  remainder  are  being  cured. 
The  amended  bill  discloses  that  experts  are 
not  agreed  upon  many  of  the  questions 
therein  raised,  but  for  reasons  aforesaid  it 
was  not  the  province  of  the  court  to  settle 
and  try  the  questions  raised  by  the  bill 
after  settling"  the  constitutional  question 
against  appellants,  and  the  motion  to  file 
the  amended  bill  was  properly  overruled. 

The  temporary  injunction  was  therefore 
dissolved  and  the  decree  affirmed. 

Decree  affirmed. 

Rehearing  denied  February  3,  1916. 


DYSON. 

sat. 
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NOTE. 


Validity  of  Statute  Provldins:  for  Do- 
atnaotion  of  Diaeaaed  Aniaaala  witk 
Compenaation.  to  Owner. 

The  purpose  of  this  note  is  to  discuss  the 
cases  dealing  with  the  validity  of  a  statute 
providing  for  the  destruction  of  diseased  ani- 
mals with  compensation  to  the  owner.  For 
a  discussion  of  the  validity  of  a  statute 
which  makes  no  provision  for  compensation 
to  the  owner  see  the  note  to  New  Orleans  v. 
Gharouleau  in  15  Ann.  Gas.  46. 

A  statute  providing  for  the  destruction  of 
diseased  animals  with  compensation  to  the 
owner  is  valid  as  an  exercise  of  the  sover- 
eign police  power  to  protect  the  public  from 
the  spread  of  a  disease  among  domestic  ani- 
mals. Chambers  v.  Gilbert,  17  Tex.  Civ. 
App.  106,  42  S.  W.  630;  Maynard  v.  Freeman 
(Tex.)  60  S.  W.  334.  See  also  Livingston  v. 
Ellis  County,  30  Tex.  Civ.  App.  19,  68  S. 
W.  723,  and  see  the  reported  case. 

In  Crary  v.  U.  S.  44  Ct.  CI.  388,  it  ap- 
peared that  a  number  of  sheep  were  de- 
stroyed un4er  an  order  of  the  Secretary  of 
Agriculture  pursuant  to  the  federal  act  (26 
Stat,  at  L.  414,  §  8,  1  Fed.  St.  Annot.  20 
Ed.  374)  providing  for  the  destruction  of 
diseased  animals  or  those  exposed  to  infec- 
tion and  for  compensation  to  the  owner,  for 
those  not  actually  diseased.  The  court  in 
construing  the  statute  said:  "The  liability 
of  the  Government,  however,  does  not  rest 
on  the  unauthorized  act  of  the  customs  offi- 
cer in  permitting  the  sheep  to  be  brought  in- 
to the  United  States  before  inspection  in 
Mexico  (though  that  was  in  a  measure  cured 
by  the  inspection  and  certificate  of  the  Mexi- 
can veterinary  inspector  immediately  after 
the  sheep  were  unloaded  in  the  stock  yards 
at  El  Pkso),  but  on  the  action  of  the  Sec- 
retary of  Agriculture  in  ordering,  as  he  had 
the  right  to  do  under  the  law,  the  slaughter 
of  sheep  so  diseased  and  infected  to  prevent 
further  spread  of  the  disease.  (Act  of  August 
30,  1890,  sec.  8,  26  Stat.  L.  414,  416.)  Un- 
der said  section  of  the  act  the  Secretary 
of  Agriculture  was  not  only  authorized  to 
cause  the  sheep  to  be  slaughtered  as  he  did, 
but  the  act  made  it  his  duty  to  ascertain 
the  value  of  sheep  so  exposed  but  not  in- 
fected, either  by  agreement  between  himself 
and  the  owner,  if  practicable,  or  by  two  per- 
sons familiar  with  the  character  and  value 
of  sheep,  to  be  appointed  by  the  Secretary, 
whose  decision,  if  they  agree,  the  act  provides 
'shall  be  final,  .  .  .  and  the  amount  of 
the  value  thus  ascertained  shall  be  paid  to 
the  owner  thereof  out  of  money  in  the  Treas- 
ury appropriated  for  the  use  of  the  Bureau 
of  Animal  Industry,' "  See  also  22  Op.  Atty.- 
Gen.  390. 
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In  Pearson  v.  Zehr,  138  111.  48,  29  N.  E. 
854,  32  Am.  St.  Rep.  113,  it  was  held  that 
a  statute  permitting  commissioners  to  de- 
termine ex  parte  that  animals  were  diseased, 
without  imposing  on  the  commissioners  the 
burden  of  establishing  affirmatively  the  ac- 
tual existence  of  such  disease,  was  not  a 
valid  exercise  of  the  police  power  of  the 
state,  but  was  a  palpable  violation  of  the 
constitutional  provision  that  no  person  shall 
be  deprived  of  property  without  due  process 
of  law.  Compare  the  reported  case  wherein 
it  is  held  that  the  owner  has  no  constitu- 
tional right  to  a  hearing. 

In  Rousseau  v.  U.  S.  45  Ct.  CI.  1,  which 
was  a  proceeding  to  recover  the  value  of 
horses  killed  under  a  mistaken  belief  that 
they  were  afflicted  with  glanders,  the  court 
said,  obiter:  ''Just  what  authority  the  De- 
partment of  th«  Interior  had  to  order  the 
destruction  of  claimant's  property  without 
notice  or  opportunity  to  defend  has  not  been 
disclosed  to  the  court.  While  we  do  not 
wish  to  be  understood  as  saying  no  such 
authority  existed,  it  has  not  been  shown  to 
the  court  in  this  case.  No  claim  is  made 
that  the  inspection  and  condemnation  was 
made  by  order  of  the  Department  of  Agri- 
culture or  in  virtue  of  the  many  statutes 
governing  this  department's  supervision  and 
control  of  affairs  of  this  character.  The 
jurisdictional  act  under  which  we  are  pro- 
ceeding recognizes  the  existence  of  the  claim, 
and  while  it  does  not  create  a  liability,  its 
language  is  such  as  to  import  a  strong  in- 
tendment that  one  existed.  The  case  is  one 
disclosing  the  importance  of  great  caution 
in  the  execution  of  summary  law,  and  all 
the  facts  and  circumstances  in  the  record 
present  a  transaction  whorein  the  claimant 
was  greatly  wronged  and  injured." 

Where  a  state  live  stock  inspector  in  pur- 
suance of  a  statute  ordered  the  killing  of  a 
diseased  animal,  and  the  compensation  was 
assessed  at  a  certain  amount  as  prescribed 
by  the  act,  it  was  held  that  the  state  officer 
had  the  right  to  destroy  the  animal  under 
the  police  power  and  that  the  valuation  fixed 
by  him  was  final.  Lewis  v.  Shelby  County, 
116  Tenn.  454,  92  S.  W.  1098.  The  same 
principle  w^as  upheld  in  Shipman  v.  Live- 
stock Commission,  -115  Mich.  488,  a 
mandamus  proceeding  to  compel  the  State 
Live  Stock  Sanitary  Commission  to  appraise 
certain  condemned  cattle  at  their  market 
value.  The  court  denied  the  writ  saying: 
"The  language  of  the  statute  is  unmistak- 
able. It  provides  for  the  destruction  of  and 
compensation  for  diseased,  and  not  sound, 
cattle.  The  commission  is  the  sole  tribunal 
to  determine  whether  the  animals  are  dis- 
eased, and  to  ascertain  the  value,  and  is  to 
be  governed  by  the  value  at  the  date  of  ap- 
praisal.     The    only     appellate    jurisdiction 


provided  for  by  the  statute  is  the  governor, 
whose  approval  of  the  action  of  the  commis- 
sion is  necessary.  If  the  governor  should 
refuse  to  approve  the  award  of  the  commis- 
sion, courts  could  not  interfere  to  compel 
him  to  approve  the  finding." 

In  Campbell  v.  Manchester,  67  N.  H.  148, 
36  Atl.  877,  it  was  held  that  the  value  for 
which  compensation  was  to  be  made  was 
that  at  the  time  of  the  appraisal;  not  the 
sound  value  of  the  animal. 

It  seems  that  a  statute  providing  for  the 
destruction  of  animals  disabled  and  unfit 
for  further  use  and  suffering  from  noncon- 
tagious and  noninfectious  diseases  is  un- 
constitutional. See  Waud  v.  Crawford,  160 
la.  432,  141  N.  W.  1041,  wherein  it  appeared 
that  a  police  ofiicer  of  the  Iowa  Humane  So- 
ciety destroyed  the  plaintiff's  horse  and 
pleaded  justification  under  a  statute  author- 
izing the  killing  of  animals  disabled  or  unfit 
for  further  use.  The  court  said:  "While 
the  police  power  is  very  broad,  and  not  capa- 
ble of  exact  definition,  it  is  not  boundless, 
and,  as  a  rule,  is  subject  to  constitutional 
limitations.  Property  may  be  destroyed  un- 
der this  power,  without  notice  or  opportunity 
to  be  heard,  and  without  compensation  to 
the  owner,  to  prevent  the  spread  of  conta- 
gious diseases,  to  stay  the  progress  of  a  dev- 
astating fire,  and  in  other  exigencies,  where 
the  public  needs  protection  or  defense.  Un- 
der this  power,  public  nuisances  may  some- 
times be  abated;  but,  in  all  such  cases,  the 
necessity  for  summary  action  must  exist, 
and  one  who  would  justify  on  the  ground 
of  necessity  must  be  able  to  convince  a  jury 
that  the  occasion  was  present  which  au- 
thorized his  act.  The  section  of  the  Code 
relied  upon  is  very  broad  and  comprehensive 
in  its  terms  and  seems  to  proceed  upon  the 
theory  that  disabled  animals  and  those  unfit 
for  further  use  may  be  summarily  dispatched. 
The  thought  of  the  legislature,  doubtless, 
was  the  prevention  of  cruelty  to  animals 
rather  than  the  safety  or  security  of  the  pub- 
lic health  or  welfare.  If  the  animal  was 
infiicted  with  a  contagious  disease,  which 
was  likely  to  be  communicated  to  man  or 
beast,  doubtless  the  killing  would  be  justi- 
fiable; but  the  defendant  does  not  so  plead 
nor  does  the  record  tend  to  show  any  such 
state  of  facts.  Moreover,  if  the  animal  had 
received  some  injury  which  entirely  disabled 
it,  as  for  example  a  broken  leg,  doubtless  an 
officer  might  kill  it  without  notice  to  the 
owner  or  an  opportunity  to  be  heard.  .  .  . 
We  are  not  as  apprehensive,  as  counsel,  over 
the  results  of  holding  the  act  in  question  un- 
constitutional. If  an  animal  be  disabled 
through  accident  or  misfortune,  and  is  mani- 
festly unfit  for  further  use,  a  police  officer, 
or,  doubtless,  any  citizen,  may  relieve  it 
from  its  misery  without  fear  of  a  successful 
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damage  suit;  but,  if  the  animal  be  simply 
diseased,  it  does  not  comport  with  our  un- 
derstanding of  the  law  to  permit  any  one, 
whether  an  oflTicer  or  not,  without  notice  to 
the  owner  or  an  opportunity  to  be  heard,  to 
be  both  judge  and  executioner.  Even  in  con- 
tagious diseases,  the  owner  is  entitled  to  a 
hearing  and  also  to  compensation  for  his 
damages,  and  no  less  should  be  given  one 
whose  animals  are  disabled  by  disease  in  the 
«vent  they  are  of  any  real  value." 

In  Westchester  Electric  R.  Co.  v.  Angevine, 
52  App.  Div.  23i),  65  N.  Y.  S.  37U,  it  appeared 
that  the  Board  of  Health  instructed  the  So- 
ciety for  the  Prevention  of  Cruelty  to  Ani- 
mals to  inspect  stables  designated  by  the 
Board  of  Health  and  report  all  glandered 
horses.  An  officer  of  the  Society  destroyed 
the  plaintiff's  horses.  In  an  action  to  re- 
cover damages  the  court  held  that  the  Board 
of  Health  had  no  power  to  delegate  the  ex- 
ercise of  its  judgment  to  any  officer  of  the 
Society. 


OADOW  ET  AI.. 


Wisconsin  Supreme  Court — March  23,  1915. 


leo  Wis.  293;  151  N,  IT.  810. 


CoTenantfl  ^  Asaiitflt  IneniiibrAitoefl  — 
Wliat  Conatltiites  Breaoh  —  Ease- 
ment to  Take  lee. 

A  covenant  that  the  grantor  was  well 
seised  of  the  premises  as  of  a  good,  sure, 
perfect,  absolute,  and  indefeasible  estate  of 
inheritance,  and  that  the  same  are  free  from 
all  incumbrances  which  the  grantor  will  for- 
ever warrant  and  defend,  is  breached  by  a 
reservation  of  the  right  to  harvest  ice  formed 
on  a  pond  within  the  land,  which  also  re- 
quired party  in  possession  to  maintain  the 
water  at  a  certain  height;  for  the  title  to 
ice  formed  on  ponds  and  streams  belongs  to 
the  owner  of  the  bed. 
lee  —  Grant  of  Bisht  to  Take  —  If atnre 

of  Bight. 

A  landowner  covenanted  that  the  premises 
were  free  from  incumbrances,  but  nis  title 
was  subject  to  the  right  of  others  to  harvest 
ice  from  a  pond  thereon.  The  owner  of  the 
ice  right  refused  to  dispose  of  it  to  the 
grantee,  but  the  grantee  was  not  called  upon 
to  keep  the  water  up  to  a  certain  level,  as 
the  reservation  required.  It  is  held  that, 
though  the  covenant  was  breached  when  the 
deed  was  made,  the  right  reserved  was  in 
the  nature  of  an  "easement"  or  a  "profit  ^ 
prendre,''  which  is  the  right  to  take  the  soil 


or  a  product  thereof,  and  hence  there  was 
a  constructive  eviction  entitling  the  grantee 
immediately  to  recover  the  amount  of  his 
damages. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Milwaukee 
county:      LuDWio,   Judge. 

Action    by    William     E.    Gadow    et    al., 

plaintiffs,  again.st  John  Hunholz,  defendant. 

Judgment  for  plaintilfs.  Defendant  appeals. 
Affirmed. 

[293]  This  is  an  action  to  recover  damages 
for  breach  of  a  covenant  against  incum- 
brances contained  in  a  deed  from  defendant 
to  plaintiffs. 

On  December  24,  1904,  the  defendant  and 
his  wife  (who  joined  to  release  her  dower) 
conveyed  by  deed  to  the  plaintiffs  certain 
premises  owned  by  them.  The  deed  contains 
the  covenant  ''that  at  the  time  of  the  enseal- 
ing and  delivery  of  these  [294]  presents 
.  .  .  the  same  [premises]  are  free  and 
clear  from  all  incumbrances  whatever."  The 
defendant  had  obtained  these  premises  from 
one  Suckow  and  wife,  who  in  turn  had  ac- 
quired them  from  one  Henry  Meyer,  Jr.  and 
wife.  In  this  deed  from  Henry  Meyer,  Jr.  and 
wife  to  Suckow  and  wife  there  appeared  the 
following  reservation: 

"The  parties  of  the  first  part  reserve  the 
perpetual  and  exclusive  privilege  of  harvest- 
ing, cutting,  and  raising  ice  on  said  premises, 
which  right  they  reserve  to  themselves,  their 
heirs  and  assigns.  In  case  the  dam  of  the 
mill  property  as  described  above  should  wasli 
away  before  ice  cutting  is  commenced,  it  is 
hereby  agreed  that  no  damages  can  be  col- 
lected by  said  first  party  against  the  said 
second  party.  The  party  of  the  second  part 
agrees  futlier  to  maintain  the  water  during 
the  ice-cutting  season  as  high  as  the  fall  of 
the  dam.  This  agreement  binds  the  heirs 
and  assigns  of  the  respective  parties." 

The  deed  containing  the  above  reservation 
was  recorded  in  the  office  of  the  register  of 
deeds  of  Washington  county  June  7,  1894. 
The  rights  and  privileges  so  reserved  by 
Henry  Meyer,  Jr.  and  wife  were  conveyed 
by  deed  to  one  Foster  and  by  his  deed  to 
the  Ozaukee  Ice  Company,  and  ultimately 
by  several  deeds  the  Wisconsin  Lakes  Ice 
&  Cartage  Company  in  December,  1898,  be- 
came and  now  is  the  owner  thereof.  Two 
letters  of  the  Wisconsin  Ice  &  Cartage  Com- 
pany giving  permission  to  others  to  cut  and 
take  the  ice  were  admitted  as  evidence,  al- 
though they  were  written  prior  to  the  time 
the  property  was  deeded  to  the  plaintiffs. 

It  appears  that  some  people  from  that  com- 
munity did  cut  ice  and  haul  ice  away  after 
plaintiffs  took  possession  under  their  deed. 
The  plaintiffs  have  never  been  called  upon  to- 


92 


CITS  THIS  VOL.  ANN.  CAS.  1917D. 


keep  the  water  up  to  a  certain  level  according 
to  the  rights  of  the  reservation.  Plaintiffs 
made  several  attempts  to  buy  this  reser- 
vation from  the  Wisconsin  Lakes  Ice  &.  Cart- 
age Company,  but  the  latter  refused  to  sell. 
The  circuit  court  submitted  two  questions 
to  the  jury  which  [295]  in  substance  were: 
(1)  What  was  the  value  of  the  premises  at 
the  time  plaintiffs  purchased  them  with  the 
incumbrances  thereon  created  by  the  deed  of 
Henry  Meyer  and  wife  to  Suckow?  and  (2) 
What  was  the  value  of  the  premises  at  this 
time  without  the  incumbrances?  The  jury 
found  that  the  premises  were  $1,500  less  in 
value  with  the  incumbrance  than  when  freed 
therefrom  at  the  time  of  sale.  Defendant's 
motion  to  set  aside  the  verdict  and  for  a  new 
trial  was  denied.  The  court  awarded  judg- 
ment for  the  plaintiffs  for  the  difference  in 
the  values,  as  found  by  the  jury,  namely, 
$1,500.  From  such  judgment  this  appeal  is 
taken. 

Samuel  M.   Field  for   appellant. 
Lorenz  d   Lorenz  and  Rowan^  Kalaher  d 
Stoecker  for  respondents. 

Stereckgr,  J. — ^The  trial  court  submitted 
to  tlie  jury  only  the  question  of  damages. 
This  necessarily  implies  that  the  court  held 
that  all  other  questions  presented  on  the 
trial  of  the  case  involved  propositions  of  law 
to  be  determined  by  the  court.  There  is  no 
dispute  as  to  the  reservation  in  the  Meyer 
deed.  The  reservation  is  :  ".  .  .  the 
perpetual  and  exclusive  privilege  of  harvest- 
ing, cutting,  and  raising  ice  on  said  prem- 
ises," and  connected  with  this  is  the  burden 
".  .  .  to  maintain  the  water  during  the 
ice-cutting  season  as  high  as  the  fall. of  the 
dam."  There  is  no  controversy  but  that  this 
reservation  is  in  breach  of  the  covenants  of 
the  deed  by  which  the  defendant  conveyed 
the  premises  to  plaintiffs,  that  "they 
[grantors]  are  well  seised  of  the  premises 
above  described,  as  of  a  good,  sure,  perfect, 
absolute,  and  indefeasible  estate  of  in- 
heritance in  the  law  in  fee  simple  and  that 
the  same  are  free  and  clear  from  all  incum- 
brances whatever,  and  that  the  above  bar- 
gained premises  in  the  quiet  and  peaceable 
possession    of      .  ."    the    plaintiffs,    etc 

**thev  will  forever  warrant  and  defend." 
The  situation  thus  presented  shows  that  the 
[296]  plaintiffs'  title  is  incumbered  and 
burdened  as  shown  by  the  reservation  and 
constitutes  a  breach  of  the  covenant  that  the 
fee  title  is  free  and  clear  from  all  incum- 
brances. This  right  to  harvest  ice  and  the 
burden  of  maintaining  the  water  during  the 
ice-harvest  season  is  a  right  and  an  interest 
in  the  land  in  diminution  of  the  fee  title 
which  passed  by  the  defendant's  deed  to  the 
plaintiffs.    It  is  recognized  that  the  title  to 


ice  formed  on  streams  and  ponds  and  which  is 
subject  to  private  ownership  belongs  to  the 
owner  of  the  bed.  Reysen  v.  Roate,  92  Wis. 
543,  66  N.  W.  599;  Abbott  v.  Cremer,  118 
Wis.  377,  95  N.  W.  387.  The  grant  of  a 
privilege  to  cut  and  harvest  ice  is  therefore 
a  grant  of  an  interest  conveyed  which  con- 
stitutes an  incumbrance,  and  hence  breaches 
the  covenant  in  a  deed  conveying  the  premises 
in  fee  simple  free  and  clear  from  all  in- 
cumbrances. Weiss  V.  Binnian,  178  HI.  241, 
62  N.  E.  969. 

Defendant's  contention  that  the  court  erred 
in  awarding  recovery  of  the  damages  found 
by  the  jury  rests  on  the  proposition  that 
only  nominal  damages  are  recoverable  for 
such  a  breach  of  the  covenant  against  in- 
cumbrances occurring  immediately  upon  de- 
livery of  the  deed,  and  that  substantial  dam- 
ages do  not  accrue  until  the  grantee  has  either 
paid  for  the  removal  or  extinguishment  of  the 
incumbrance  or  has  been  actual Iv  ousted 
from  the  premises  conveyed.  Reliance  for 
this  contention  is  placed,  among  others,  on 
the  eases  of  Mecklem  v.  Blake,  22  Wis.  495, 
99  Am.  Dec.  68 ;  Eaton  v.  Lyman,  30  Wis.  41 ; 
McLennan  v.  Prentice,  85  Wis.  427,  55  X.  W. 
704,  and  In  re  Hanlin,  133  Wis.  140, 
113  X.  W^  411,  126  Am.  St.  Rep.  938,  17 
L.R.A.(N.S.)  1189.  The  basis  for  the  claim 
for  the  recovery  of  nominal  damages  is  as  de- 
clared in  Eaton  v.  Lyman,  supra,  ".  .  . 
that  a  covenant  against  incumbrances  is 
broken  if  the  land  at  the  time  of  the  con- 
veyance is  subject  to  an  incumbrance  not 
excepted  in  the  deed,  and  that  the  covenan- 
tee may  maintain  an  action  for  the  breach, 
but  can  recover  only  nominal  damages,  unless 
it  appears  that  he  has  sustained  an  actual 
injury."  The  inquiry  [297]  is,  What  injury 
have  the  plaintiffs  suffered?  It  is  quite  clear 
that  they  have  suffered  more  than  a  nominal 
breach  of  the  covenant  against  incumbrances. 
The  record  shows  that  the  Wisconsin  Lakes  Ice 
&  Cartage  Company  own  the  interest  reserved 
by  the  deed  of  Henry  Meyer,  Jr.  amounting 
to  a  ^'perpetual  and  exclusive  privilege  of 
harvesting,  cutting,  and  raising  ice  on  thft 
said  premises,"  and  connected  therewith  the 
burden  of  maintaining  the  water  during  the 
ice-harvest  season  at  the  full  height  of  the 
dam.  This  right  so  carved  out  of  the  fee 
title  is  a  valuable  one.  The  present  owners - 
refuse  to  relinquish  it  and  have  asserted  it 
hostilely  to  plaintiffs'  fee  title,  whidi  defend- 
ant by  his  deed  to  the  plaintiffs  convenanted 
to  convey  free  from  incumbrances.  This 
hostile  assertion  of  the  rights  to  the  ice  and 
the  consequent  right  to  enter  on  the  plain- 
tiffs' premises  to  harvest  it  operates  to  de- 
prive the  plaintiffs  of  the  fee  title  free  from 
all  interference  and  amounts  to  an  eviction 
from  enjoying  the  title  and  posaesaion  of  the 
premises   pursuant  to  the  covenants  of  tiie 
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deed,  and  is  an  actual  and  suBtantial  injury 
to  them.  The  right  reserved  is  in  its  nature 
and  kind  a  grant  to  take  something  which 
is  a  part  of  the  soil  or  a  product  thereof  and 
is  denominated  a  right  in  the  nature  of  an 
easement.  Walker  Ice  Co.  v.  American  Steel, 
etc.  Co.  185  Mass.  463,  70  N.  £.  937;  14  Cyc. 
1142;  "Profits  &  Pendre,"  6  Words  k 
Phrases,  5666;  Kennedy  Stave,  etc.  Co.  v. 
Sloss-Sheffield  Steel  Co.  137  Ala.  401,  34  So. 
372;  2  Washb.  Real  Prop.  (6th  ed.)  §  1227. 
The  facts  and  circumstances  show  that  the  fee 
to  the  premises  conveyed  is  subject  to  the 
right  of  cutting  ice,  that  this  right  is  as- 
serted as  a  hostile  one  to  plaintiff's  rights  and 
injuriously  affects  the  title  which  defendant 
covenanted  to  convey,  and  naturally  per- 
manently dimishes  the  value  of  the  estate 
which  defendant  purported  to  convey  to 
plaintiffs.  Under  such  circumstances  the 
covenantee  may  bring  his  action  immediately 
on  breach  of  the  covenant  in  the  deed  and  re- 
cover compensation  for  the  actual  injury 
sustained  by  him.  Smith  [298]  v.  Davis,  44 
Kan.  362,  24  Pac.  428;  Williams  v.  Hewitt, 
57  Wash.  62,  106  Pac.  496,  135  Am.  St.  Rep. 
971 ;  Geiszler  v.  DeGraaf,  166  N.  Y.  339,  59  N. 
E.  993,  82  Am.  St.  Rep.  659.  The  circuit  court 
properly  held  that  the  facts  established  a 
breach  of  the  covenant  against  incumbrances, 
that  the  nature  of  the  incumbrance  showed 
that.it  diminished  the  value  of  the  estate 
which  defendant  purported  to  convey  to 
plaintiffs,  and  that  the  damage  consisted  in 
the  difference,  if  any,  of  the  market  value 
of  the  estate  conveyed  by  the  deed  with  the 
existing  incumbrance  at  the  time  of  convey- 
ance and  the  market  value  thereof  without 
such  incumbrance.  This  question  was  sub- 
mitted to  the  jury,  wlio  found  that  such  dif- 
ference amounted  to  the  sum  of  $1,500. 
They  found  the  market  value  of  the  property 
free  from  the  incumbrance  to  be  $15,000, 
which  was  the  amount  the  plaintiffs  paid 
the  defendant  as  purchase  price.  The  court 
awarded  judgment  for  the  recovery  of  $1,500 
as  damages  for  breach  of  the  covenant  in  the 
defendant's  deed  of  conveyance. 

Bt  the   Court. — The  judgment  appealed 
from  is  affirmed. 


NOTE. 

Nature  and  Effect  of  Grant  of  Rigltt  to 
Take  Ice  from  Another*!  Premiaea. 

It  is  generally  held  that  the  grant  of  a 
right  to  harvest  ice  amounts  to  more  than 
merely  a  revocable  license;  that  it  constitutes 
a  right  in  the  nature  of  an  easement  appur- 
tenant to  the  land,  or  a  profit  a  prendre. 
Weiss  V.  Binnian,  178  111.  241,  52  N.  E.  969; 
Smith  V.  Davis,  44  Kan.  362,  24  Pac.  428; 
Bichards  v.  Gauffret,  145  Mass.  486,  14  N. 


E.  535,  5  N.  Eng.  Rep.  398;  Walker  Joe  Co. 
v.  American  Steel,  etc.  Co.  185  Mass.  463, 
70  N.  E.  937;  Mitchell  v.  D^Olier,  68  N.  J. 
L.  375,  53  Atl.  467,  59  L.R.A.  949;  Hunting- 
ton V.  Asher,  96  N.  Y.  604,  48  Am.  Rep.  652, 
reversing  26  Hun  496.  And  see  the  reported 
case.  See  also  Hinckel  v.  Stevens,  35  App. 
Div.  5,  54  N.  Y.  S.  457,  reversed  on  other 
grounds  in  165  N.  Y.  171,  58  N.  E.  879. 

Thus  it  has  been  held  that  where  one  con- 
veyed part  of  land  adjoining  a  pond,  with 
the  exclusive  right  in  the  grantee  to  carry 
on  the  ice  business,  as  well  as  the  right  and 
privilege  of  access  to  the  pond  adjacent  to 
the  remaining  part  of  the  grantor's  land, 
and  thereafter  the  grantor  conveyed  the  re- 
maining land  to  the  plaintiff,  subject  how- 
ever to  the  right  previously  conveyed,  the 
privilege  to  take  ice  was  not  revoked  by 
the  second  conveyance.  Huntington  v. 
Asher,  96  N.  Y.  604,  48  Am.  Rep.  652.  In 
that  case  in  denying  an  injunction  to  re- 
strain the  defendant  from  entering  the  plain- 
tiff's land  to  repair  a  dam  which  he  used  in 
his  ice  business,  the  court  said:  *^The  an- 
swer made  by  the  respondent  to  this  view  of 
the  case  is  threefold.  Her  counsel  argue 
that  the  right  in  question  was  a  mere  license, 
and  passed  no  estate  in  the  land.  But  a 
license  is  revocable  and  diaappears  upon  a 
conveyance,  binding  in  no  respect  the  new 
grantee,  and  the  vendor  did  not  so  under- 
stand the  right  he  had  given,  for  when  he 
conveyed  he  did  so  'subject  to  the  right  here- 
tofore conveyed  to  J.  Howard  Asher,  of 
taking  ice  from  the  pond,' — a  provision 
meaningless  and  unnecessary  if  referred  to  a 
license  revocable  at  any  moment.  The 
grantee  had  no  such  intent  or  understand- 
ing, for  he  went  on  at  once  to  construct  his 
ice-house,  and  organize  his  business  at  an 
expense  which  must  have  been  serious  and 
considerable,  and  which  he  would  not  have 
done  had  he  known  that  he  held  but  a  mere 
license  which  his  grantor  could  at  will  re- 
voke. .  The  whole  question,  thus, 
turns  upon  the  inquiry  whether  the  privilege 
granted  was  of  such  a  character  as  to  be  in 
the  nature  of  an  easement  and  become,  when 
exercised,  an  appurtenance.  It  does  not  con- 
cern or  inhere  in  the  land  precisely  like  a 
right  of  way  which  is  essential  or  convenient 
irrespective  of  the  use  to  which  the  land  is 
put,  but  does  do  so  relatively  to  that  use,  as 
in  the  case  of  land  used  for  a  mill  or  for 
the  manufacture  of  iron.  In  those  cases,  as 
in  this,  the  use  for  which  the  land  was 
bought,  and  which  characterized  the  contract 
of  purchase,  l>eeame  the  essential  element  by 
which  the  privilege  granted  was  to  be  meas- 
ured and  judged.  The  right  to  take  ice  from 
the  pond  was  the  one  essential  thing  leading; 
to  the  purchase  of  the  half  acre,  justifyin*,' 
the  building  put  upon  it,  and  making  possi- 
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ble  the  performance  of  the  covenants  for  sup- 
ply. We  think  that  right  passed  to  the  pres- 
ent defendant." 

A  grant  of  the  right  to  cut  and  remove  ice 
that  may  be  formed  on  certain  premises, 
and  a  conveyance  thereafter  of  the  said 
premises  to  a  third  party  "free  and  clear  of 
all  incumbrances"  was  held,  in  Smith  v. 
Davis,  44  Kan.  362,  24  Pac.  428,  to  consti- 
tute an  absolute  unqualified  and  uncondi- 
tional incumbrance  on  the  premise  so  con- 
veyed. The  action  being  by  the  vendee  of 
the  premises  to  recover  damages  for  the 
breacli  of  covenant  contained  in  the  deed, 
the  court  in  awarding  the  plaintiff  substan- 
tial damages  said:  "This  case  is  unlike  a 
case  where  the  incumbrance  is  a  money  lien 
of  fixed  amount  upon  the  premises  conveyed. 
In  this  case  the  amount  of  the  damages  re- 
sulting from  the  incumbrance  is  not  ascer- 
tainable by  any  mere  calculation,  as  it  is 
when  the  incumbrance  consists  of  a  mere 
money  lien;  and  neither  can  the  incumbrance 
be  removed  at  the  will  or  pleasure  of  an  in- 
terested party  as  it  can  when  it  consists  of 
a  mere  money  lien.  We  suppose  that  the 
ice  mentioned  in  this  case  has  actual  value, 
and  the  right-of-way  to  procure  such  ice  also 
has  actual  value;  and  the  right  to  the  ice 
and  to  the  right-of-way,  being  in  another 
than  the  owner  of  the  land,  depreciates  the 
market  value  of  the  land  as  to  such  owner, 
and  these  values  and  this  depreciation  may 
be  shown  by  evidence.  We  think  the  plain- 
tiff in  this  case  is  entitled  upon  proper  and 
sufficient  proof  to  recover  substantial  dam- 
ages, and  that  the  court  below  erred  in 
holding  otherwise."  In  the  case  of  Weiss 
V.  Binnian,  178  HI.  241,  52  N.  E.  969,  it  was 
said  that  the  grant  of  a  right  to  cut  and 
harvest  ice  constitutes  an  incumbrance  and 
hence  breaches  a  covenant  convoying  the 
premises  free  and  clear  from  all  incum- 
brances. To  the  same  effect,  see  the  reported 
case. 

The  grantee  of  a  right  to  harvest  ice  may 
bring  an  action  in  tort  against  the  lessor  or 
a  stranger,  if  his  rights  under  his  lease  are 
interfered  with.  Richards  v.  Gauffret,  145 
Mass.  486,  14  N.  E.  535,  5  N.  Eng.  Rep.  398, 
wherein  the  court  said:  "By  the  lease, 
therefore,  the  plaintiff  acquired  a  valuable 
right,  and  it  would  be  a  reproach  to  the  law 
if  it  did  not  furnish  him  a  remedy  for  an 
unlawful  encroachment  upon  this  right  by  a 
stranger.  It  is  not  necessary  to  discuss  the 
somewhat  nice  questions  whether  the  plain- 
tiff had  such  an  interest  in  the  land  that 
he  could  bring  trespass  quare  clauauniy  or 
whether  he  had  such  property  in  the  ice  that 
he  could  maintain  an  action  of  trover  against 
the  defendants.  He  had  an  interest  greater 
than  a  mere  revocable  license,  and  could 
bring  an  action  against  Daggett  if  he  inter- 


fered with  his  rights  under  the  lease;  he  had, 
as  we  have  said,  a  valuable  right,  and,  if  a 
stranger  unlawfully  encroached  upon  this 
right,  we  can  see  no  reason  why  he  might 
not  maintain  a  proper  action  therefor." 

Where,  however,  one  purchases  a  right  to 
cut  and  sell  ice  which  may  be  formed  on  a 
pond,  it  has  been  held  that  the  right  is  a 
mere  license  and  does  not  pass  title  until  it 
is  executed  or  enjoyed,  and  then  only  to  the 
extent  to  which  it  is  executed  or  enjoyed. 
Balcom  v.  McQuesten,  65  N.  H.  81,  17  Atl. 
638.  See  also  Higgins  v.  Kusterer,  41  Mich. 
318,  2  N.  W.  33,  32  Am.  Rep.  160,  wherein 
it  was  held  that  ice  already  formed  on  a 
pond  is  in  the  nature  of  personalty,  and  as 
such,  may  be  conveyed  by  parol. 

In  Carville  v.  Com.  192  Mass.  570,  78  N. 
E.  735,  it  appeared  that  a  right  was  acquired 
orally  to  harvest  ice  from  a  pond,  which 
pond  was  subsequently  condemned  for  public 
use.  It  was  held  that  since  the  petitioner 
had  not  been  in  adverse  possession  for  twenty 
vears  before  the  commonwealth  condemned 
it,  an  action  for  damages  against  the  com- 
monwealth would  not  lie.  The  court  further 
said  that,  assuming  the  petitioner  had  ac- 
quired a  right  by  adverse  possession,  it 
would  be  in  the  nature  of  an  easement  or 
profit  a  prendre,  which  is  an  interest  in 
real  estate,  and  as  such  he  would  have  to 
bring  suit  within  two  years  after  condemna- 
tion under  the  statute  of  Massachusetts, 
which  provision  he  failed  to  comply  with. 
See  also  Hoag  v.  Place,  93  Mich.  450,  53  N. 
W.  617,  18  L.R.A.  39. 
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138   La.   84S;    70   So,    857. 


Ezemptiona  —  What  Conatitiatea  ''Tool 
or  I]iatniiii.e]it^  ^  WagoiL. 

A  wagon  used  by  a  teamster  in  making 
his  living  is  a  "tool  or  instrument,"  exempt 
from  seizure  for  rent,  under  article  2705  of 
the  Civil  Code. 

[See  note  at  end  of  this  case.] 

Costa  — >  Liability  of  Interreiter  ^  Re- 
lief from  Liability. 

A  subtenant  who  intervenes  in  a  suit  be- 
t>%een  landlord  and  tenant  is  liable  for  the 
costs  of  his  intervention,  but  the  supreme 
court    has    jurisdiction    to    relieve    the    sub- 
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tenant  of  costs  of  seizure  where  the  sum  due 
by  the  subtenant  is  too  insignificant  for  con- 
sideration. 

Application  for  writ  of  certiorari  or  writ 
of  review. 

Action  by  Joseph  O.  Schwartz,  receiver  of 
American  Spring  Manufacturing  Company, 
plaintiff,  against  Joseph  Dennis,  defendant. 
Judgment  for  defendant  affirmed  by  Court 
of  Appeal.  A.  F.  Marks,  vice  receiver,  etc., 
applies  for  certiorari  or  writ  of  review.  The 
facts  are  stated  in  the  opinion.     Affirmed. 

Legier  d  Qleason  and  Jo8.  J.  Ritayik  for 
plaintiff. 

A,  Ouilbault  for  intervener  Bost. 

A.  D.  Danziger  and  P.  H.  Stem  for  defend- 
ant. 

[849]  Land,  J. — ^The  questions  of  law  pre- 
sented for  our  consideration  are  stated  in 
the  plaintiff's  application  for  a  writ  of  re- 
view as  follows: 

"First,  whether  or  not  a  wagon  is  sub- 
ject to  a  lessor's  lien  and  privilege  and 
right  of  pledge  under  article  2705,  C.  C, 
where  the  lessee  claims  that  he  makes  his 
livelihood  with  the  wagon. 

"Second,  whether  or  not  a  subtenant's 
property,  when  seized  by  the  lessor  in  satis- 
faction of  the  lessor's  lien  and  privilege  and 
pledge,  is  liable  for  the  payment  of  the  costs 
of  the  provisional  seizure." 

1.  It  is  admitted  that  the  defendant  made 
a  livelihood  by  using  said  wagon  for  the  pur- 
pose of  hauling  sand,  cement,  bricks,  etc., 
for  hire. 

The  judge  of  the  First  city  court  held 
that  the  wagon  was  exempt  from  provisional 
seizure,  and  the  judgment  was  affirmed  by 
the  Court  of  Appeal  for  the  parish  of  Or- 
leans. 

Article  2705  of  the  Civil  Code  provides 
that  the  lessee  shall  be  entitled  to  retain 
out  of  the  property  subjected  by  law  to  the 
lessor's  privilege,  among  other  things: 

"The  tools  and  instruments  necessary  for 
the  exercise  of  the  trade  or  profession  by 
which  he  gains  his  living  and  that  of  his 
family." 

Article  644  of  the  Code  of  Practice  exempts 
from  seizure  under  execution,  among  other 
property  of  the  debtor: 

"The  tools  and  instruments  necessary  for 
the  exercise  of  the  trade  or  profession  by 
which  he  gains  a  living." 

[850]  As  the  said  articles  relate  to  ex- 
emptions from  seizure,  the  same  words  or 
phrases  used  in  both  should  receive  the  same 
construction. 

Article  644  of  the  Code  of  Practice  has 
been  construed  to  exempt  the  law  books  of  an 
attorney   (Lambeth  v.  Milton,  2  Rob.   (La.) 
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81 ) ;  books  used  and  needed  by  a  minister 
of  the  gospel  (State  v.  St.  Paul,  111  La.  71, 
35  So.  389) ;  commercial  books  and  count- 
ing-house furniture  and  iron  safes  of  a  mer- 
chant (Farmers',  etc.  Bank  v.  Franklin,  1 
La.  Ann.  393) ;  printing  press  and  material 
of  a  printer  and  editor  (Prather  v.  Bobo, 
15  La.  Ann.  524).  In  Hanna  v.  Bry,  6  La. 
Ann.  651,  52  Am.  Dec.  606,  it  was  held  that 
a  horse  used  by  a  physician  was  not  exempt 
under  C.  P.  644.  It  appears  from  the  rea- 
soning in  that  case  that  the  court  considered 
the  use  of  the  horse  as  a  mere  convenience. 
In  Prather  v.  Bobo,  15  La.  Ann.  524,  the 
court  said: 

"In  Hanna  v.  Bry,  it  was  held  that  a  doc- 
tor's horse  could  not  be  fairly  comprehended 
under  the  denomination  of  tools  and  in- 
struments necessary  for  the  exercise  of  his 
profession." 

In  Boston  Belting  Co.  v.  Ivens,  28  La.  Ann. 
695,  the  court  held  that  C.  P.  644  did  not 
apply  to  the  multifarious  machinery  and 
implements  constituting  an  extensive  fac- 
tory. 

In  the  course  of  the  opinion,  the  court,  in 
commenting  on  the  cases  cited  supra,  said 
that  the  underlying  principle  or  object  of  C. 
P.  644  is  to  secure  to  the  debtor  the  means 
of  laboring  at  his  trade  and  profession,  the 
tools  and  instruments  required  by  him  in 
his  own  manual  labor.  The  court  cited 
Bouvier's  dictionary,  verbo  tools,  to  wit: 

"Those  implements  which  are  commonly 
used  by  the  hand  of  one  man  in  some  manual 
labor  necessary  for  his  subsistence." 

The  court  endeavored  to  draw  a  distinc- 
tion between  tools  and  implements  used  by 
the  debtor  himself,  and  the  multifarious  ma* 
chinery  of  an  extensive  factory  requiring 
the  labor  of  a  large  number  of  skilled  opera- 
tives. 

[851]  There  is  nothing  in  that  case  which 
militates  against  the  proposition  that  the 
defendant's  wagon  is  exempt  as  "a  tool  and 
instrument"  necessary  for  the  exercise  of 
his  trade  or  calling  as  a  teamster. 

Among  other  things  included  in  the  word 
tools,"  Bouvier  places  "a  gin  and  gristmill," 
a  net  and  boat,"  musical  instruments,  etc.; 
and  states  that,  "as  used  in  exemption  laws, 
it  includes  any  instrument  necessary  for  the 
prosecution  of  trade."  See  Rawle's  Revision 
of  1897,  verbo.  Hence  the  argument  that  the 
word  "tools,"  as  used  in  our  Codes,  should 
be  restricted  to  such  as  are  used  by  me- 
chanics, is  without  merit.  It  is  to  be  notcii 
that  our  Codes  use  the  term  "tools  and  in- 
struments." If  a  wagon  be  either,  it  falls 
within  the  statute. 

In  Rice  v.-  Wadsworth,  59  N.  H.  100,  the 
court  said: 

"In  this  case  the  referee  found,  as  a  matter 
of  fact,  that  the  wagon,  cart,  sled,  and  bar- 
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nesses  were  tools  of  the  plaintiff's  occupa- 
tion. We  do  not  see  why  the  team,  wagon, 
sled,  and  harness  of  a  person  engaged  in  the 
business  of  teaming  are  not  as  much  tools 
of  his  occupation  as  the  plow,  cart  wheels, 
and  chains  of  a  farmer  (Wilkinson  v.  Al- 
ley, 45  X.  H.  551 ) ;  a  fisherman's  net  and 
boat  (Sammis  v.  Smith,  1  Thomp.  &  C.  (N.  Y.) 
444)  ;  .  .  .  a  musician's  cornet  (Baker 
V.  Willis,  123  Mass.  194,  25  Am.  Rep.  61); 
a  printer's  press,  cases,  and  types  (Patten 
V.  Smith,  4  Conn.  450,  10  Am.  Dec.  166)  ;  or 
a  mechanic's  tools  used  by  a  farmer  in  re- 
pairing his  farming  implements." 

We  therefore  are  of  opinion  that  the  rela- 
tor's first  assignment  of  error  is  without 
merit. 

2.  The  horse  and  harness  of  a  subtenant 
was  seized  with  the  property  of  the  lessee 
under  the  writ  of  provisional  seizure,  but 
was  released  on  bond.  The  provisional  seiz- 
ure was  maintained  as  to  the  horse  and  har- 
ness to  the  extent  of  only  77  cents,  with 
interest  and  costs  of  intervention.  The  in- 
significant sum  recovered  by  the  plaintiff 
may  well  justify  the  application  of  the  rule 
de  minimis,  and  this  court  has  jurisdiction 
to  award  costs  as  may  be  deemed  proper  in 
the  administration  of  justice. 

[852]  In  our  opinion,  the  relator's  second 
assignment  of  error  is  without  merit. 

It  is  therefore  ordered  that  the  judgment 
of  the  Court  of  Appeal  herein  be  affirmed, 
and  that  the  plaintiff  pay  costs  in  this  court. 


NOTE. 


Vehiele     mm     •'Tool,*'     ''Implement'*     or 


'1nfltnim.ont" 
Statute. 


^■rithiit        Ezemptlo] 


Kxemptions,  at  least  so  far  as  they  concern 
tools  and  implements  of  trade,  are  wholly  of 
statutory  origin.  See  11  R.  C.  L.  tit.  Exemp- 
tionSf  p.  489.  The  question  whether  such 
an  exemption  includes  a  vehicle,  to  the  dis- 
cussion .of  which  this  note  is  devoted,  is 
therefore  one  of  statutory  construction. 
Some  courts,  giving  the  statutes  a  liberal 
construction,  hold  that  vehicles  used  by  a 
debtor  in  the  course  of  his  trade  or  occupa- 
tion are  exempt  as  tools  or  implements;  oth- 
ers construing  the  statutes  more  strictly  ar- 
rive at  a  contrary  conclusion.  Whether  the 
vehicle  is  a  necessity  or  merely  a  convenience 
in  the  pursuit  of  the  debtor's  occupation 
enters  however  to  some  extent  into  the  so- 
lution of  the  problem. 

Whether  an  automobile  is  within  an  ex- 
emption of  a  "vehicle"  is  dis^^ussed  in  the 
notes  to  Gaasenheimer  v.  District  of  Colum- 
bia, 6  Ann.  Cas.  920;  State  v.  Dunklee, 
Ann.  Cas.  191 3B  754,  and  Lames  v.  Arm- 
strong, Ann.  Cas.  1916B  511. 


In  some  jurisdictions,  vehicles  have  been 
judicially  declared  to  be  "tools  or  imple- 
ments" under  the  respective  statutes  in  force 
therein.  Lavell  v.  Richings  [1906]  1  K.  B. 
(Eng.)  480,  4  British  Rul.  Cas.  475,  75  L. 
J.  K.  B.  287,  54  W.  R.  394,  94  U  T.  N.  S. 
515,  22  Times  L.  Rep.  316  (cabman's  cab); 
Watson  V.  Lederer,  11  Colo.  577,  19  Pac. 
602,  7  Am.  St.  Rep.  263,  1  L.R.A.  854  (min- 
er's wagon);  Wilhite  v.  Williams,  41  Kan. 
288,  21  Pac.  256,  13  Am.  St.  Rep.  281  (in- 
surance agent's  buggy)  ;  White  v.  Gemeny, 
47  Kan.  741,  28  Pac.  1011,  27  Am.  St.  Rep. 
320  (hotel  keeper's  bus)  ;  Jackman  v.  Lani- 
bertson,  71  Kan.  138,  80  Pac.  55  (farmer's 
thrashing  separator  and  traction  engine)  ; 
Reeves  v.  Bascue,  76  Kan.  333,  91  Pac.  77, 
123  Am.  St.  Rep.  137  (traction  engine)  ; 
Parshley  v.  Green,  58  N.  H.  271  (wood  cart- 
er's sled)  ;  Rice  v.  Wadsworth,  59  N.  H.  100 
(teamster's  wagon,  cart  and  sled)  ;  Rich- 
ards v.  Hubbard,  59  N.  H.  158,  47  Am.  Rep. 
188  (physician's  buggy);  Hall  v.  Nelson,  59 
N.  H.  573  (showman's  wagon)  ;  Johnson  v. 
Lang,  71  N.  H.  251,  51  Atl.  908,  93  Am.  St. 
Rep.  509  ( wagon ) .  And  see  tlie  reported 
case.  In  Reeves  v.  Bascue,  76  Kan.  333,  91 
Pac.  77,  123  Am.  St.  Rep.  137,  a  statute 
granting  to  a  resident  of  the  state  who  was 
the  head  of  a  family  an  exemption  of  the 
"necessary  tools  and  implements  of  any  me- 
chanic, miner,  or  other  person,  used  and  kept 
in  stock  for  the  purpose  of  carrying  on  his 
trade  or  business,  etc.,"  was  before  the  court 
for  consideration.  It  was  held  that  a  trac- 
tion engine  was  within  the  meaning  of  the 
statute,  the  court  saying:  "It  will  be  ob- 
served that  the  fact  that  the  tools  and  im- 
plements are  large  and  heavy  does  not  take 
them  out  of  the  operation  of  the  statute. 
Nor  is  there  any  limit  placed  on  the  number, 
character  or  value  of  the  tools  and  imple- 
ments protected  by  the  exemption.  It  is 
enough  that  they  belong  to  the  mechanic, 
miner  or  other  person,  that  they  are  neces- 
sary, and  are  personally  used  for  the  pur- 
pose of  carrying  on  his  trade  or  businesR.  If 
he  uses  the  tools  and  implements  in  person 
and  performs  a  considerable  portion  of  the 
work  himself,  it  would  seem  to  be  imma- 
terial whether  he  is  called  a  manufacturer 
or  a  mechanic."  In  Richards  v.  Hubbard,  59 
N.  II.  158,  47  Am.  Rep.  188,  in  determining 
that  a  buggy  claimed  to  be  exempt  by  a 
physician  was  to  be  considered  as  a  "tool  of 
his  occupation"  within  the  statute,  the  tu\o 
and  the  reason  therefor  were  stated  as  fol- 
lows: "The  court  cannot  say,  as  a  matter 
of  law,  that  a  wagon  or  a  harness  is  a  tool 
of  the  physician's  calling,  and  so  exempt  to 
all  physicians;  nor  can  they  say  that  it  is 
not  such  a  tool.  The  most  that  can  be  said, 
as  a  matter  of  law,  is  that  it  may  be  a  tool 
of  his  profession,  if,  in  the  particular  case, 
it  is  reasonably  necessary  for  him  to  use  it 
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as  a  tool.    If  it  should  appear  that  his  prac- 
tiee  was  confined  to  his  oflSoe,  or  that  he  was 
a  physician  or  surgeon  in  a  hospital,  attend- 
ing to  no  cases  outside  of  the  institution,  or 
that  he  was  a  surgeon  on  ship-board,  or  that 
he  went  on  foot,  or  on  horseback,  or  on  the 
ears,  to  visit  his  patients,  a  wagon  and  har- 
ness would  not  be  exempt  under  our  statute, 
because  they  would  be  of  no  use  to  him  as 
tools  in  his  practice.     They  might  be  of  use 
to   him    in    other   respects,   as    in    going    to 
church,  or  in  carrying  hia  children  to  school, 
or  in  visiting  friends,  or  as  a  means  of  recre- 
ation    and    pleasure;     but    these    uses    are 
manifestly   not   within   the   legitimate   scope 
of  the  technical  duty  of  a  physician.     Not 
coming   within   the    strict    definition    of   the 
term  tools,  and  not  being  reasonably  neces- 
sary as  tools  for  him  in  his  practice  of  his 
profession,   they   would  not   be  tools  within 
the   meaning  of  the   statute,   and   so  would 
not  foe  exempt  as  such.     But  if  it  should  be 
found  that  the  physician  claiming  the  exemp- 
tion could  not  practice  his  profession  with 
reasonable    success    without    a    team    with 
which  to  visit  his  patients;  that  he  was  lo- 
cated in  a  country  town,  for  example,  where 
it  was  necessary  for  him  to  ride  a  large  part 
of  the  time  in  order  to  accomplish  anything 
professionally, — a  wagon  and  harness  might 
properly  be  found  to  be  reasonably  necessary 
for  him  as  tools  of  his  occupation.     But  the 
finding  would  be  one  of  fact,  so  far  as  the 
reasonableness  of  the  use  is  concerned;  and 
it  would  not  be  said  that  these  articles  are 
exempt  to  every  physician,  or  to  physicians 
generally,  but  only  to  the  debtor  in  the  par- 
ticular case.     If  there  is  any  doubt  whether 
an  article  claimed  to  be  exempt  from  attach- 
ment is  a  tool  under  the  statute,  the  ques- 
tion should  be  submitted  to  the  jury  whether 
its  use  as  a  tool  by  the  debtor  in  his  business 
is  reasonably  necessary.     If  it  is,  it  is  ex- 
empt;   otherwise,    it    is  'not    exempt.'*      In 
Parshley  v.  Green,  58  N.  H.  271,  it  was  held 
that  a  sled  used  by  the  debtor  for  the  purpose 
of  drawing  wood  and  timber  to  the  market 
for  sale  was  exempt  as  a  "tool  of  his  occu- 
pation," but  the  court  further  held  that  a 
wagon  belonging  to  the  same  debtor,  which 
was  not  a  necessity  in  his  trade  but  might 
have  been  a  convenience,  was  not  so  exempt. 
In    some  jurisdictions,  vehicles  have  been 
held  not  to  come  within  a  statutory  exemp- 
tion   of   "tools   or    implements/'      Enscoe   y. 
Dunn.  44  Conn.  93,  26  Am.  Rep.  430    (coal 
carter's    wagon)  ;    Meyer    v.    Meyer,    23    la. 
359,   92   Am.   Dec.   432    (farmer's   thrashing 
machine) ;     Dailey    v.    May,    5    Mass.    313 
(farmer's  cart  and  plough)  ;  Gibson  v.  Gibbs, 
9  Gray   (Mass.)   62   (coupling  vendor's  wag- 
on);  Morse  v.  Keyes,  6  How.  Pr.    (N.  Y.) 
Ann.  Cas.  1917I>— 7. 


y.  DENNIS.  97 

.  8^8, 

18  (mason's  lumber  wagon);  Eastern  Mfg. 
Co.  V.  Thomas,  82  S.  C.  509,  64  S.  E.  401 
(automobile) ;  Smith  v.  Horton,  19  Tex. 
Civ.  App.  28,  46  S.  W.  401  (architect's  bi- 
cycle) ;  Gates  v.  McClure.  27  Tex.  Civ.  App. 
459,  66  S.  W.  224  ( insurance  agent's  buggy )  ; 
In  re  Baldwin,  71  Cal.  74,  12  Pac.  44  (farm- 
er's thrashing  rig).  Overruling  a  claim  by 
one  engaged  in  the  business  of  carting  coal 
that  his  horses  and  wagons  were  exempt  under 
the  statute  exempting  "implements  of  a  debt- 
or's trade"  it  was  held  in  Enscoe  v.  Dunn,  44 
Conn.  93,  26  Am.  Rep.  430,  that  the  law 
intended  to  keep  exemptions  within  narrow 
limits  and  that  there  was  no  reason  for  con- 
ceding to  the  transportation  of  merchan- 
dise protection  for  unlimited  investments  in 
horses    and   wagons.     In    Smith   v.    Horton, 

19  Tex.  Civ.  App.  28,  46  S.  W.  401,  the  ap- 
pellant, an  architect,  contended  that  his  bi- 
cycle, being  necessary  to  his  business,  was 
exempt  as  a  tool  or  apparatus,  under  a 
statute  which  exempted  among  other  things 
"all  tools,  apparatus,  etc.,  belonging  to  any 
trade  or  profession."  The  court  in  denying 
that  contention  said:  "Taking  this  as  true, 
does  it  follow  that  a  bicycle  is  a  'tool'  or 
'apparatus,'  that  belongs  to  the  'trade'  or 
'profession'  of  'an  architect  and  building  su- 
perintendent?' It  may  be,  and  doubtless  is, 
quite  a  useful  and  convenient  mode  of  lo- 
comotion, but  being  such  does  not  constitute 
it  as  'tool'  or  'apparatus'  belonging  to  that 
trade  or  profession.  If  it  could  be  so  held, 
then  by  the  force  of  the  same  logic,  a  bicycle 
could  be  held  to  belong  to  every  known  trad<: 
and  profession  where  means  for  locomotion 
is  useful  and  convenient  in  that  trade  or  pro- 
fession. Being  useful  and  convenient  is  not 
the  criterion  by  which  the  exemption  of  prop- 
erty is  determined.  While  the  statutes  do 
not  enumerate  what  belongs  to  any  particu- 
lar trade  or  profession,  but  leave  it  for  ju- 
dicial determination  still  it  is  definite  enough 
to  show  that  it  is  only  such  tools  and  appa- 
ratus as  properly  belong  thereto  and  are  es- 
sential to  the  conducting  of  the  business." 
Compare  Cone  v.  Lewis,  64  Tex.  331,  53  Am. 
Rep.  767  (drayman's  dray).  In  Morse  v. 
Keyes,  supra,  it  was  held  as  a  matter  of  law 
that  a  wagon  was  not  exempt  as  a  "tool  or 
implement"  even  though  it  might  be  neces- 
sary for  the  debtor  to  use  it  in  his  business. 
Compare  Dains  v.  Prosser,  32  Barb.  (N.  Y.) 
290;  Wolf  V.  Farley,  16  N.  Y.  S.  168:  Van 
Buren  v.  Loper,  29  Barb.  (N.  Y.)  388,  389. 
Where  a  debtor  changes  his  occupation  to 
one  where  his  wagon  is  not  ordinarily  used, 
he  cannot  claim  an  exemption  thereof  under 
a  statute  exempting  "tools  and  implements 
ordinarily  used  in  the  debtor's  occupation." 
Wright  V.  Hollingshead,  23  Ont.  App.  1. 
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MOBBQW 


V. 


Iowa  Supreme  Court — April  8,  1915. 


170  Iowa  17;  161  N.  W.  1084. 


Appeal  and  Error  —  Jnrisdictioit  — 
Amount  in  Controversy  ^  Effect  of 
Connterolaim. 

Under  Code,  §  4547,  declaring  that  no  ap- 
peal to  the  district  court  from  the  finAl  judg- 
ment of  a  judtiee  shall  be  allowed  when'  the 
amount  in  controversy  does  not  exceed  $25, 
a  suit  in  which  the  petition  claimed  $20, 
which  was  denied  by  answer  counterclaiming 
for  $6.50,  which  wa^  denied  by  plaintiff, 
docs  not  involve  more  than  $25,  so  that  the 
justice's  judgment  for  $20  against  defendant 
is  not  appealable  to  the  district  court. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Harrison 
county:     Woodruff,  Judge. 

Action  by  Porter  Morrow,  plaintiff,  against 
John  Bell,  defendant.  Judgment  for  plain- 
tiff in  justice  court.  Appeal  by  defendant 
dismissed  by  district  court.  .  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 

Cophran  d  Barrett  for  appellants. 
L.  W.  Fallon  for  appellee. 

[17]  Preston,  J. — The  suit  was  brought 
in  justice  court.  Plaintiff's  petition  claimed 
$20.00,  which  was  denied  by  the  answer,  and 
defendant  claimed  $6.50  on  a  counterclaim, 
which  was  denied  by  plaintiff.  Judgment 
was  rendered  by  the  justice  for  $20.00 
against  defendant,  and  defendant  appealed  to 
the  district  court.  PlaintilT  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the 
amount  in  controversy  was  less  than  $25.00, 
and  the  motion  was  sustained.  Tlie  trial 
court  allowed  a  certificate  of  appeal, to  this 
court. 

The  argument  for  appellant  is  that  Sec. 
4547  of  the  Code  provides,  in  reference 
to  appeal  from  justice  court,  that  no 
such  appeal  shall  be  allowed  when  the 
amount  in  controversy  [18]  does  not  exceed 
$25.00.  And  appellant  says  that  tliis  section 
has  been  construed  by  thfi  Supreme  Court  as 
meaning  the  amount  in  controversy  as 
claimed  by  the  pleadings,  using  the  plural 
and  thereby  referring  to  the  petition  and 
answer.  They  cite:  Nichols  v.  Wood,  66 
la.  225,  23  N.  W.  641;  Lundak  v.  Chicago, 
etc.  R.  Co.  65  la.  473,  21  N.  W.  783;  Perry 
v.  Conger,  65  la.  588,  22  N.  W.  688. 

They  argue  that  the  amount  in  contro- 
versy, therefore,  as  shown  by  these  pleadings. 


would  be  $20.00  plus  $6.50,  or  $26.50,.  and 
that,  upon  this  theory,  the  motion  to  dis- 
miss should  have  been  overruled. 

The  point  decided  in  the  cases  cited  is  that 
the  amount  in  controversy  should  be  de- 
termined from  pleadings  in  the  case,  and 
not  from  the  judgment  rendered  by  the 
justice.  In  the  last  case,  the  plaintiff's 
claim  was  for  $100.00  damages,  but  on  the 
trial,  plaintiff  recovered  judgment  for  five 
cents  damages,  and  the  costs,  which  were 
taxed  at  $27.00.  The  trial  court  dismissed 
the  appeal  on  the  ground  that  the  amount 
in  controversy  was  leas  than  $25.00.  The 
plaintiff  had  claimed  $100.00,  and  on  appeal 
was  entitled  to  retrial  of  the  questions  in- 
volved, and  it  was  held  that,  if  plaintiff 
could  established  the  whole  amount  of  hia 
claim,  he  would  be  entitled  to  judgment  for 
that  amount.  The  amount  in  controversy 
must  be  determined  by  the  pleadings.  Ordi- 
narily this  is  determined  by  the  amount 
claimed  by  plaintiff  in  his  petition. 

It  is  stated  in  Cyc.  that,  broadly  the 
amount  involved  in  pontroversy  is  the  high- 
est sum,  according  to  the  statutory  limi- 
tation, for  which  judgment  can  be  rendered. 
2  Cvc.  655. 

It  is  also  said,  at  page  558,  same  volume 
of  Cyc,  that  it  is  not  always  the  sum  de- 
Tnanded  or  claimed  which  controls,  but  that 
which  is  actually  in  controversy  between 
the  parties  as  the  case  stands  in  the  appel- 
late court,  to  ascertain  which  the  appellate 
court  may  look  into  the  entire  record;  or, 
as  otherwise  stated,  the  amount  is  de- 
termined by  the  case  as  it  stands  in  the  ap- 
pellate court  rather  than  by  the  amount  in 
controversy  in  the  lower  court.  As  bearing 
somewhat  upon  this,  see  also  Pierce  v.  Wade, 
100  U.  S.  444,  26  U.  S.  (L.  ed.)   735. 

[19]  The  fact  that  a  counterclaim  is  filed 
has  a  bearing.  While  it  is  true,  in  a  sense, 
as  claimed  by  appellant,  that  plaintiff  is  de- 
manding $20.00  and  the  defendant  $6.50, 
and  that  this  entire  matter  is  in  contro- 
versy, yet  the  largest  judgment  that  could 
possibly  be  rendered  would  be  $20.00,  and 
that  would  be  in  case  the  plaintiff  succeeded 
and  the  defendant  was  unsuccessful.  If  both 
established  their  claim,  the  amount  would 
be  $13.50,  because  the  recovery  by  defend- 
ant on  his  counterclaim  would  necessarilv 
have  to  be  offset  against  the  plaintiff's  re- 
covery. 

But,  after  all,  we  think  the  question  ia 
ruled  by  our  Iowa  cases.  The  precise  point 
presented  has  not  been  determined.  But 
Sec.  4110  of  the  Code,  in  regard  to  appeals 
to  the  Supreme  Court,  provides  that  no  ap- 
peal shall  be  taken  in  any  case  in  which  the 
amount  in  controversy  between  the  parties, 
as  shown  by  the  pleadings,  does  not  exceed 
$100.00,  etc.  This  statute  uses  the  words 
"as   shown   by    the    pleading8>"    using    the 


plural,  just  as  appellant  contends  in  regard 
to  Sec.  4547  and  the  cases  cited.  Under  the 
Mtion  referred  to,  in  regard  to  appeals  to 
th€  Supreme  Court,  it  has  been  held  that  the 
afflounts  of  the  original  claim  and  counter- 
cUun  cannot  be  added  together  in  determm- 
in«  the  amount  in  controversy.  Madison  v. 
Spltsnogle,  68  la.  369,  12  N.  W.  317;  Fox 
T  Dun«ui.  60  la.  321,  14  N.  W.  358.  See 
also:  Thurston  v.  Lamb,  00  la.  363,  o7  JN. 
W.  875;   Central  City  v.  Treat,  101  la.  109, 

70  X.    W.   110.  . 

The   judgment  of  the   district   court  i 

Affirmed. 
Deemer,  C.  J.,   Evans  and   Salinger, 


MORROW  V.  BELL. 
no  Iowa  n. 
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AmoiiiLt  in  Controversy  fo- 

he  purpose  ^^^  .^  ^^  discuss  the 

recent    decisions   pasr 

e      4.u^       -'ing  on   the  amount   in 
rontroversy  for  the  ^  i      u 

,     J  r     J     i.  U-,        purpose  of  appeal  where 
ihe  defendant  ha'      ^f,  *^  ^      i  •         m. 

,.  A  filed  a  counterclaim.     The 

earner    cases    r  n    a  j    •      xi.  .      j. 

p         -re    collected    in    the    note   to 

^'^^^^'^  *  - '  -  R-   Co.    V.    Shoemake,    Ann. 
(as.  1914A     ^^^Q 

'^^      the    right    of    appeal    depends    by 
^        ,.     on  a  specified  sum  being  "in  contro- 
versy.   .     «j^     dispute,"     or     "in     demand," 
,^  4<h  the   amount  of   the   plaintiff's   claim 
'^     insufficient   to    confer    appellate   jurisdic* 
don,  the  defendant  may  appeal  from  a  judg- 
ment   adverse   to    the    counterclaim     if     the 
amount  of  the  counterclaim  confers  appellate 
jurisdiction.     West    v.    Littleton     (Del.)     98 
All.    564.     In    Mahaney   v.   Lee    (Tex.)    171 
s.  \V-  1003,  the  court  said:     "Appellees  have 
suggested  that  seventy- five  dollars  was  the 
only  amount  in  controversy  and  that  there- 
fore  this   court   is   without    jurisdiction    to 
entertain  this  appeal.    We  are  of  the  opinion 
that    as   against   the  general    demurrer    the 
jet  it  ion  was  sufficient  to  warrant  a  recovery 
of  thr  forty-one  dollars,  which  was  specifical- 
ly alleged  to  be  due  for  ginning  cotton,  as 
»el!  as  for  the  seventy-five  dollars,  the  value 
I    of  the  horse.     Furthermore,  defendant  urged 
a  counterclaim   for   $154,   which   we  do  not 
think   was    abandoned,   as    appellees     insist, 
since  we  find  in  the  record  that  evidence  was 
introduced  to  sustain  it."     In  Ford  v.  John- 
ston   (Tex.)    164   S.   W.   424,   it    was    said: 
"Tlie   statement   of  the   case    made    in    the 
Irief;;   failed  to  mention  that  the  defendant 
(\  E.  Ford  sued  on  a  counterclaim  against 
Ihe    plaintiff    Johnston     for     $113.       As    a 
fonw»quence  we  were  misled  as  to  the  record. 
There   was   error   in   dismissing  this   appeal 
for    want    of    jurisdiction,    and    the    former 


^  a^ide.      The   cliunter- 
U^    have     payment     for  * 
Thompson  v.  M         xim     over    the    case."     In* 
196,  it  was  1         xCaiisland,  137  La.  13,  68  So. 
the  reconv        aeld  that  where  the  amount  of 
of  the  ar         ^tion   is   within-  thei  jurisdiction 
peal    fr        apellate  court,  the  plaintiff  may  ap- 
recon-        .om    the    judgment    rendered*   on    the 
pla*        vemtion    although    the    amount    of    the' 
p'        stiff's  claim  is  insufficient  to  confer  ap- 
ellate juriaiigction.     In  Bertles  v.  Hawkins 
Motor  Car  Oo.    (Wash.)    163  Pac.  3,  it  was 
h^d   that   a  defendant  will   not  be   permit- 
ted   to    amend    its    counterclaim    on    appeal 
aT.,      and  increase  its  amount  so  as  to  confer  juris- 
diction   on    the    appellate    court    where    the" 
amount    in    controversy    is    insufficient    in 
amount  to  permit  an  appeal. 

Though  neither  the  plaintiff's  claim  nor 
the  counterclaim  equals  the  amount  which 
the  statute  requires  to  be  "in  controversy," 
"in  -dispute,"  or  "in  demand,"  in  order  to* 
confer  appellate  jurisdiction,  the  weight  of 
authority  is  that  appellate  jurisdiction  ex-- 
ists  if  the  aggregate  of  the  sum  recovered! 
and  that  for  which  recoverv  is  denied  ex- 
ceeds  such  amount.  Harten  v.  Lirffler,  212 
U.  S.  397,  29  S.  Ct.  351,  53  U.  S.  (L.  ed.) 
568;  Export,  etc.  Lumber  Co.  v.  Port  Banga 
Lumber  Co.  237  U.  S.  388,  35  S.  Ct.  604,  69 
U.  S.  (L.  ed.)  1009;  Morgan  v.  Johnson,  158 
Ky.  417,  165  8.  W.  649;  Ford  Lumber,  etc. 
Co.  V.  Oornett,  171  Ky.  404,  288  S.  W.  460. 
And  see  Wilson  v.  Fisher,  92  Kan.  786,  142 
Pac.  241.  The  right  to  aggi'egate  the  plain- 
tiff's claim  and  the  counterclaim  in  order  to 
determine  the  amount  in  controversy  on 
appeal  was  denied  in  Bertles  v.  Hawkins 
Motor  Car  Co.  (Wash.)  163  Pac.  3.  See  also 
Farnsworth  v.  Crabb  (la.)  159  X.  W.  1042, 
and  the  reported  case. 

It  is  a  g(»ieral  rule  that  where  the  defend- 
ant files  a  fictitious  counterclaim  or  set-off 
which  is  legally  insufficient  on  the  face  there- 
of in  order  to  confer  appellate  jurisdiction 
an  appeal  does  not  lie.  Barton-Parker  Mfg. 
Co.  v.  Wheeler,  164  Ky.  452.  175  S.  W.  980; 
Rose  V.  O'Brien  (W.  Va.)  87  S.  E.  378.  In 
Jaklewicz  v.  Lenhart,  86  Wash.  138,  149 
Pac.  642,  the  court  said:  "It  is  thoroughly 
obvious  that  appellant's  alleged  counterclaim 
stated  no  semblance  of  a  cause  of  action  or 
counterclaim  against  respondent.  ,  ,  . 
We  do  not  feel  inclined  to  establish  a  prece- 
dent whereon  a  practice  may  grow  imposing 
jurisdiction  upon  this  court  in  appeals 
when  none  exists  in  substance  under  the 
law.  On  the  face  of  his  pleading,  appel- 
lant's alleged  counterclaim  was  purely 
fictitious,  so  far  as  any  le^al  liability  of  re- 
spondent was  concerned."  In  Farnsworth 
V.  Crabb  (Ta.)  159  N.  W.  1042,  it  was  held 
that  where  a  defendant  abandons  his 
counterclaim    and    fails    to    introduce    evi- 
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dence  to  support  it,  it  will  not  be  con- 
sidered in  determining  the  amount  in 
controversy  on  appeal. 


NICHOLS 

V. 

HOUGHTON  CIRCUIT  JUDGE. 

Michigan  Supreme  Court — May  10,  1915. 
ISS  Mich,  664,-  152  N.  W,  482. 


New  Trial  —  Time  for  MotioA  »  Effect 
of  Failure  to  File  Ia  Time  —  Power 
of  Court  of  Own  Motion. 

Comp.  Laws,  §  11963,  providing  that  the 
court  in  which  an  indictment  has  been  tried 
may,  "at  the  same  term  or  at  the  next  term 
thereafter,"  on  motion  of  defendant,  grant  a 
new  trial  for  any  cause  for  which  by  law  a 
new  trial  may  be  granted,  or  when  it  shall 
appear  to  the  court  that  justice  has  not  been 
^done,  gives  such  court  no  power  to  grant  a 
new  trial  on  its  motion  at  a  time  later  than 
defendant  has  a  right  to  file  a  motion. 

Amendment  of  Motion. 

An  amendment  of  a  motion  for  new  trial, 
setting  up  a  new  ground,  is  a  motion  for  new 
trial  within  Comp.  Laws,  §  11963,  limiting 
the  time  for  iiling  it. 
I     [See  note  at  end  of  this  case.] 

Waiver  of  Failure  to  File   Motion  in 
j     Time. 

Consent  or  waiver  by  the  people  as  to 
filing  a  motion  for  new  trial  after  the  time 
limited  by  Comp.  Laws,  §  11963,  is  imma- 
terial; such  statute  making  jurisdiction  to 
grant  a  new  trial  dependent  on  seasonable 
filing  of  the  motion. 

Original  application  for  writ  of  man- 
damus. George  E.  Nichols,  relator,  and 
Richard  C.  Flannigan,  Houghton  County 
Circuit  Judge,  respondent.  The  facts  are 
stated  in  the  opinion.     Wbit  obanted. 

Ant?iony  Lucas  for  relator. 
George  E.  Nichols  in  pro,  per. 
O.  J.  Larson  and  Hanchette  d  Lawton  for 
respondent. 

[665]  Per  Curiam. — An  order  having 
been  made  that  the  respondent,  circuit  judge 
presiding  in  the  twelfth  judicial  circuit, 
show  cause  why  a  peremptory  writ  of  man- 
damus should  not  issue  to  compel  him  to 
set  aside  and  vacate  an  order  made  by  him 
in  a  cause  recently  pending  before  him  in 
the  circuit  court  for  the  county  of  Houghton 
entitled  the  "People  of  the  State  of  Michi- 
gan V.  James  Cooper,  Arthur  Davis,  William 
Goff,    and    Edward    Polkinghorne,"    wherein 


said  respondent  by  said  order,  dated  the 
19th  day  of  January,  1916,  directed  that 
the  verdict  and  judgment  finding  the  above- 
named  defendants  guilty  of  the  [656]  crime 
of  manslaughter  be  vacated,  and  that  a  new 
trial  be  granted,  and  the  defendants  re- 
manded to  the  custody  of  the  sheriff  of 
Houghton  county,  and  enter  an  order  grant- 
ing the  motion  of  relator  made  on  the  25th 
day  of  March,  1915,  wherein  the  said  relator 
prayed  the  respondent  to  set  aside  his  said  or- 
der of  the  19th  day  of  January,  1915,  granting 
a  new  trial  in  said  cause,  and,  further,  that 
said  respondent  be  directed  to  remand  the 
above-named  defendants  so  convicted  to  the 
custody  of  the  warden  of  the  State  House  of 
Correction  and  Branch  of  the  State  Prison 
in  the  Upper  Peninsula  at  Marquette,  Mich., 
to  serve  out  the  remainder  of  their  sentence, 
and,  the  said  respondent  having  made  due  re- 
turn to  said  order,  the  following  undisputed 
facts  appear: 

At  the  January,  1914,  term  of  said  circuit 
court  the  said  case  in  which  said  defendants 
were  charged  with  the  murder  of  one  Stephen 
Putrich  was  tried  before  said  respondent, 
and  on  February  15,  1914,  the  said  defend- 
ants were  found  guilty  of  manslaughter  by 
the  jury  therein.  Immediately  following 
the  verdict  and  before  sentence,  a  motion  for 
a  new  trial,  based  upon  a  number  of 
enumerated  grounds,  was  made,  argued,  and 
denied,  and  thereupon,  on  February  16, 
1914,  the  respondent  sentenced  each  of  said 
convicted  defendants  to  imprisonment  in 
the  said  prison  at  Marquette,  and  im- 
mediately thereafter  said  defendants  were 
taken  to  said  prison,  where  they  began  serv- 
ing their  several  terms  of  sentence  so  im- 
posed. The  January  term  of  said  circuit 
court  began  on  January  6,  1914,  and  ended 
on  April  5,  1914,  and  said  cause  was  tried 
and  said  defendants  sentenced  during  said 
term  of  court.  The  April  term  of  said 
court  began  April  6,  1914,  and  ended  on  Sep- 
tember 5,  1914.  The  September  term  began 
September  6,  1914,  and  ended  on  the  1st 
day  of  November,  1914.  On  July  29,  1914, 
counsel  for  said  convicted  defendants  filed 
a  motion  for  [657]  leave  to  move,  and  did 
move  for  a  new  trial  upon  25  specified 
grounds  relating  to  the  charge  and  the 
weight  of  the  evidence,  and  said  motion 
came  on  to  be  heard  before  respondent  Sep- 
tember 4,  1914,  and  he  took  the  same  under 
advisement,  and  said  motion  was  undecided 
and  undetermined  on  September  29,  1914. 
On  the  last-named  day  counsel  for  said  de- 
fendants filed  in  the  office  of  the  clerk  of 
said  court  a  motion  entitled  in  said  cause 
for  permission  to  amend  the  motion  for  a 
new  trial  theretofore  filed,  by  adding  another 
reason  to  said  motion,  to  stand  as  reason 
No.  26,  as  follows: 
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"26.  For  the  reason  that  each  and  all  of 
the  respondents  were  unfairly  prejudiced 
before  the  jury  by  the  prosecution,  at  the 
opening  of  the  rebuttal  by  said  prosecution, 
when  Mr.  Nichols,  the  assistant  prosecuting 
attorney,  made  the  following  remark:  *I 
would  like  to  offer  in  evidence  the  deposi- 
tion of  John  Callaghan,  taken  in  New  York, 
on  the  part  of  the  respondents,  if  they  have 
no  objection.' " 

Thereafter,  and  on  November  4,  1914, 
counsel  upon  both  sides  appeared,  and  the 
matter  was  submitted  to  the  respondent  upon 
the  merits,  as  to  the  alleged  error  committed 
by  the  assistant  prosecuting  attorney  in  offer- 
ing such  deposition  in  evidence  in  the  presence 
of  the  jury,  and  thereupon  respondent  took 
the  matter  under  advisement.  On  December 
30,  1914,  the  respondent  filed  with  the  clerk  of 
said  circuit  court  his  findings  and  opinion  up- 
on said  motion,  and  decided  and  determined 
that  the  motion  so  far  as  originally  filed  upon 
July  29,  1914,  should  be  denied,  and  did 
deny  the  same;  but  in  relation  to  said  matter 
of  offering  said  deposition  in  evidence,  re- 
spondent held  and  determined  that  it  was 
prejudicial  error,  and  upon  that  sole  ground 
granted  a  new  trial.  On  January  19,  1915, 
respondent,  presiding  in  said  court,  caused 
to  be  entered  a  formal  order,  vacating  the 
verdict  and  [658]  judgment,  and  granting  a 
new  trial  In  said  cause  and  directing  the 
warden  of  said  prison  to  deliver  said  con- 
victed defendants  to  the  sheriff  of  Houghton 
county,  to  be  held  until  delivered  by  due 
course  of  law.  Subsequently  the  said  sheriff, 
in  pursuance  of  said  order,  took  said  de- 
fendants into  his  custody,  where  they  now 
are,  unless  they  have  been  admitted  to  bail, 
of  which  last  matter  this  court  is  not  ad- 
vised. On  March  25,  1915,  relator,  believ- 
ing that  the  order  granting  said  new  trial 
was  void  and  without  authority  of  law,  filed 
a  motion  in  said  circuit  court,  praying  the 
court  to  set  aside  said  order  for  the  reason 
that  the  circuit  court  for  the  countv  of 
Uoughton  had  no  power,  authority,  or  juris- 
diction to  grant  said  defendants  a  new  trial 
upon  January  19,  1915,  or  upon  December 
30,  1914,  for  the  reason  that  the  ground  upon 
which  said  order  was  based  was  not  filed  in 
said  cause  until  after  the  expiration  of  the 
term  following  the  conviction  of  said  de- 
fendants, and  because  the  court  had  no  power 
or  authority  to  grant  a  new  trial  except  at 
the  same  term,  or  the  next  term,  after  the 
conviction  of  said  defendants;  and,  the  de- 
fendants having  been  convicted  in  January, 
1914,  term  of  said  court,  the  respondent,  in 
order  to  retain  jurisdiction  so  to  do,  was 
obliged  and  required  to  grant  a  new  trial 
within  that  term,  or  the  April  term  follow- 
ing, and  the  order  granting  the  new  trial 
was  not  made  until  after  the  lapse  of  more 


than  two  terms.  Said  motion  also  stated  as 
a  further  reason  for  vacating  the  order  for 
a  new  trial  that  no  error  was  committed  in 
offering  said  deposition,  and  that  respondent 
in  granting  a  new  trial  did  so  without 
jurisdiction  in  the  premises,  and  that  such 
action  was  an  abuse  of  judicial  discretion. 
Said  motion  was  heard  on  April  2,  1915,  by 
respondent  presiding  in  said  circuit  and  was 
denied.  In  his  opinion  denying  the  motion 
to  set  aside  the  order  granting  a  new  trial 
(and  which  is  [659]  referred  to  in  his  return 
and  made  part  thereof),  after  iref erring  to  the 
argument  of  the  motion  of  July  29th,  re- 
spondent said: 

"On  November  4,  at  Marquette,  the  people 
were  again  represented  by  both  the  prose- 
cuting attorney  and  his  assistant,  and,  upon 
the  motion  for  leave  to  amend  coming  on  to 
be  heard,  the  people, .  in  open  court,  express- 
ly consented  to  the  granting  thereof,  and  the 
same  was  thereupon  granted.  The  original 
motion  was  then,  and  was  thereafter,  treated 
by  the  court  and  counsel  as  amended  accord- 
ingly. The  twenty-sixth  ground  was  then 
argued  upon  its  merits.  At  the  conclusion 
of  such  argument  the  people  asked  for  time 
to  file  a  brief  touching  the  twenty-sixth 
ground,  whereupon  it  was  agreed  between 
counsel,  and  ordered,  that  the  people  should 
have  a  reasonable  time  to  file  and  serve 
their  brief  touching  the  twenty-sixth  ground, 
and  that  the  respondents  should  have  a 
reasonable  time  thereafter,  to  file  and  serve 
their  brief   in   reply. 

"Respecting  the  filing  of  such  briefs,  coun- 
sel for  both  sides  were  reasonably  prompt, 
but  the  trial  of  cases  in  the  twenty-fifth 
circuit  left  no  time  after  the  briefs  were  re- 
ceived for  consideration  of  the  motion  un- 
til the  lull  occasioned  by  the  holiday  season. 
During  the  holiday  recess  the  authorities 
were  examined,  the  matter  was  finally  con- 
sidered, and  the  findings  were  drawn  up, 
and  filed  December  30,  1914.  Then  followed 
necessary  correspondence  with  Mr.  Nichols 
regarding  the  appointments  to  prosecute,  and 
as  soon  thereafter  as  the  business  of  the 
twenty-fifth  circuit  admitted  of  the  absence 
of  the  judge,  which  was  January  19,  1915, 
the  formal  order  for  a  new  trial,  and  for  de- 
livery of  the  respondents  by  the  warden  of 
the  prison  to  the  custody  of  the  sheriff,  was 
entered,  and  on  the  return  of  the  respond- 
ents to  Houghton  and  their  presence  in  court 
the  following  day,  orders  appointing  Mr. 
Nichols  to  prosecute,  and  Mr.  Lucas  to  assist, 
and  letting  the  respondents  to  bail,  were 
entered. 

That  the  motion  of  July  29th  was  not  filed 
in  time,  or  that  the  motion  to  amend  was 
not  filed  in  time,  or  that  the  court  was  with- 
out power  to  grant  a  new  trial  after  the  con- 
clusion   of    the    term    succeeding    the    term 
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[660]  of  conviction,  was  not  raised  or  sug- 
gested, directly  or  indirectly,  by  or  on  behalf 
of  the  people,  at  any  time  until  the  filing  of 
the  pending  motion,  and  not  only  were  thv 
orders  granting  leave  to  move  for  a  new 
trial  and  to  amend  the  motion  by  adding  the 
twenty-sixth  ground  expressly  consented  to 
by  the  people,  but  the  court  was  explicitly 
assured  that  any  objection  which  the  people 
might  interpose  to  the  granting  of  such 
orders  might  be  considered  as  waived,  and 
that  no  objection  was,  or  would  be,  made  to 
the  granting  tliereof.  The  limitation  of  the 
statute  was  not  specifically  mentioned  by 
court  or  counsel,  but  the  court  had  the  right 
to  and  did  suppose  that  counsel  had  it  in 
mind." 

After  referring  to  the  orders  of  April  2, 
19]  5,  one  nunc  pro  tunc  as  of  Setember  4.. 
I9I4,  granting  leave  to  file  motion  for  a 
new  trial;  and  one  nunc  pro  tunc  as  of  No- 
vember 4,  1914,  granting  leave  to  amend  the 
motion,  and  reciting  that  both  orders  were 
made  by  the  express  consent,  in  open  court, 
of  the  people,  they  waiving  any  objection  to 
the  granting  thereof,  the  respondent  in  his 
opinion   further  says: 

'*In  the  brief  filed  on  behalf  of  the  people 
in  support  of  the  pending  motion,  it  is  con- 
ceded the  motion  for  a  new  trial  of  July  29th 
was  filed  in  time,  and  that  if  a  new  trial  had 
been  granted  for  any  reason  therein  set 
forth,  it  would  not  be  subject  to  attack  on 
jurisdictional  grounds.  The  pending  motion, 
as  is  said  in  the  brief  of  the  people,  *is  direct- 
ed simply  to  the  so-called  twenty-sixth 
ground  of  the  motion,  and  the  action  of  the 
court  thereon.' 

*'The  contention  of  the  people  is  that,  the 
twenty-sixth  ground,  on  which  the  motion 
was  granted,  having  been  added  to  the 
motion  under  the  order  of  November  4,  1914, 
after  the  conclusion  of  the  term  following 
the  term  of  conviction,  it  should  not  be  treat- 
ed as  relating  back  to  the  date  of  the  motion 
of  July  29th,  but  as  a  new  and  independent 
motion  which  was  filed  out  of  time.  In  other 
words,  the  claim  is  that  a  motion  for  a  new 
trial  of  a  criminal  case  which  was  filed  in 
time,  cannot  be  amended  by  adding  an  addi- 
tional ground,  after  the  time  specified  in  the 
statute  for  filing  the  motion  has  expired,  with 
or  without  the  consent  [661]  of  the  people. 
That  the  court  may,  in  its  discretion,  allow 
such  amendment  after  the  time  has  passed  is 
sustained  in  Texas  (Tores  v.  State,  74  Tex. 
Crim.  37,  166  S.  W.  623),  and  denied  in  Mis- 
souri (State  V.  Hunt,  141  Mo.  626.  43  S.  W. 
389),  and  that  the  court  has  such  discretion- 
ary right  respecting  the  amendment  of  mo- 
tions for  a  new  trial  in  civil  cases,  is  affirmed 
in  Georgia,  Kentucky,  Minnesota,  Ohio,  South 
Dakota,  Texas,  and  Canada,  aTid  is  denied 
in  Iowa  and  Kansas,  and  also  in  Nebraska 


and  Missouri,  except  as  to  grounds  the 
movant  was  unavoidably  prevented  from  in- 
cluding, at  the  time  of  filing  the  motion. 
See  29  Cyc.  p.  969,  and  notes." 

The  opinion  of  respondent  in  full  is  too 
lengthy  to  warrant  us  in  inserting  it  here, 
but  it  has  been  duly  considered.  It  con- 
cludes as  follows: 

"The  time  limit  of  the  statute  relates  only 
to  motions  for  new  trial  made  by  the  convict- 
ed person.  None  of  the  cases  in  this  State 
involving  the  statute  touch  the  right  of  the 
trial  court  to  grant  a  new  trial  on  its  own 
motion.  As  the  statute  reads,  the  trial  court 
may,  on  its  own  motion,  grant  a  new  trial 
*when*  (whether  before  or  after  the  term 
succeeding  the  term  of  conviction)  *\t  ap- 
pears to  the  court  that  justice  has  not  been 
done.'  If  the  position  of  the  people  on  this 
motion  is  given  full  credit,  it  only  estab- 
lishes that  a  respondent  himself  has  no  right 
to  file  a  motion  out  of  the  statutory  time,  or 
out  of  the  statutory  time  to  amend  a  motion 
filed  in  time,  by  adding  a  new  ground,  but 
it  does  not  follow  that  the  court  on  its  own 
motion  may  not,  at  any  time,  suggest  new- 
ground  and  act  thereon,  which  practically 
was  what  was  done  in  this  case." 

It  is  the  claim  of  counsel  for  the  respondent 
that  the  statute  (section  1193,  3  Comp. 
Laws,  5  How.  Stat.  [2d  ed.]  §  15134),  re- 
lating to  the  granting  of  new  trials  in 
criminal  cases,  is  directory,  and  that  a  strict 
observance  thereof,  so  far  as  time  is  Con- 
cerned, is  not  a  condition  precedent  to  the 
granting  of  a  new  trial.  The  statute  is  as 
follows : 

**The  court  in  which  the  trial  of  any  in- 
dictment [662]  shall  be  had,  may  at  the 
same  term,  or  at  the  next  term  thereafter,  on 
the  motion  in  writing  of  the  defendant,  grant 
a  new  trial,  for  any  cause,  for  which  by  law 
a  new  trial  may  be  granted,  or  when  it  shall 
appear  to  the  court  that  justice  has  not 
been  done,  and  on  such  tertes  or  condition.s 
as  the  court  shall  direct." 

In  People  v.  Marble,  38  Mich.  309,  it  wa? 
said  that,  at  common  law,  a  new  trial  was 
not  granted  in  cases  of  felony,  and  that  the 
provisions  in  this  State  allowing  it  are  pure- 
ly statutory.  In  that  case  the  statutory  time 
for  making  the  motion  had  expired,  and  this 
court  said: 

"In  this  instance  a  new  trial  has  been  re- 
fused by  this  court  on  exceptions,  and  by 
the  circuit  court  on  a  motion  heretofore  made 
in  season.  We  think  the  statute  fixing  the 
time  for  such  a  motion  cannot  be  enlarged 
in  its  operation;  and,  as  there  is  no  such 
remedy  at  the  common  law,  the  party  is  con- 
fined to  the  statutory  remedy,  which  is  now 
barred  by  laytse  of  time." 

See  also  Frazer  v.  Recorder's  Ct.  112 
Mich.  469,  70  N.  W.  1042. 
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In  Hubbard  ▼.  State,  72  Neb.  62,  100  N. 
W.  153,  9  Ann.  Cas.  1034,  it  wslq  held  that 
the  provisions  of  the  statute  limiting  the 
time  within  which  a  motion  for  a  new  trial, 
in  a  criminal  case,  must  be  made,  are  man- 
datory. The  reason  for  the  rule  is  there 
stated  as  follows: 

"We  find  no  authority  for  saying  the  dis- 
trict court  possesses  the  inherent  or  common- 
law  power  to  grant  a  new  trial  in  a  criminal 
case,  outside  of  statutory  authority,  as 
justice  may  demand.  The  authorities  point 
rather  to  the  contrary.  In  Dodge  v.  People, 
4  Neb.  220,  it  is  declared  in  the  headnotes: 

**  *At  common  law  courts  had  no  power  to 
grant  new  trials  in  cases  of  felony,  and  it 
was  held  that  they  had  no  power  to  revise 
or  correct  their  judgment  in  such  cases.' 

In  the  opinion  it  is  said  by  Maxwell,  J.: 

"  *At  common  law  the  finding  of  the  jury 
of  the  guilt  of  [663]  the  accused  was  con- 
clusive of  that  fact,  and  the  court  possessed 
no  power  to  set  the  verdict  aside  and  grant 
a  new  trial  on  the  merits,  on  the  motion  of 
the  accused,  e^en  where  the  verdict  was 
clearly  against  the  weight  of  the  evidence' 
(citing  Hilliard,  New  Trials  [2d  ed.]  114; 
Reg.  V.  Bertrand,  1  I*  R.  P.  C.  (Eng.)  520; 
King  V.  Fowler,  4  B.  &  Aid.  275,  6  E.  C.  L. 
481;   1  Ch,  C.  L.  663). 

"And  continues  the  author: 

**  Therefore  the  utmost  caution  was  re- 
quired in  capital  trials,  in  favor  of  life,  and 
if  an  irregularity  materially  affecting  the 
trial  occurred,  to  the  injury  of  the  accused, 
the  court  usually  represented  such  matter  to 
the  crown,  and  a  pardon  was  granted'  (citing 
Comp.  V.  Green,  17  Mass.  515). 

"The  authority  of  the  district  courts  to 
grant  new  trials  in  criminal  cases,  and 
<»specially  after  the  term  at  which  a  convic- 
tion is  had,  must,  we  think,  if  existent,  be 
found  in  the  statute;  and,  if  not  there,  the 
remedy  is  by  an  appeal  to  the  executive  who 
is  clothed  with  the  pardoning  power.  As 
reason  for  differentiating  regarding  relief 
against  judgments  in  civil  and  in  criminal 
cases,  it  may  be  observed  that  the  judgment 
in  the  civil  case,  when  rendered,  becomes 
fixed  and  a  finality,  except  as  the  courts 
possess  jurisdiction  at  law  or  in  equity  to 
grant  relief  against  it  in  a  proper  case,  while 
the  judgment  in  a  criminal  case,  in  so  far 
as  its  effertiveness  is  concerned,  is  always 
open  to  modification  or  annulment  by  an  ap- 
propriate appeal  to  the  pardoning  power, 
against  the  exercise  of  which  time  does  not 


run. 
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If  the  views  expressed  by  the  learned 
circuit  judge  are  correct,  then  the  circuit 
court  may.  at  any  time  "when  it  shall  appear 
to  the  court  that  justice  has  not  been  done," 
grant  a  new  trial  on  its  own  motion.  We 
<lo  not  so  understand  the  statute.    The  words 


last  above  quoted  are  limited  and  controlled 
by  the  preceding  clause:  "at  the  same  term, 
or  at  the  next  term  thereafter."  Otherwise 
the  circuit  court  would  never  lose  jurisdic- 
tion of  the  case,  and  might  grant  a  new  trial, 
on  its  own  motion,  years  after  the  conviction. 
Such  we  think  was  not  the  intention  of  the 
legislature  in  the  enactment  of  the  statute. 
It  must  be  conceded  [664]  that  the  twenty- 
sixth  ground  of  motion  for  new  trial  was  a 
new  ground  and  in  no  way  germane  to  the 
grounds  set  forth  in  the  original  motion. 
Leave  to  file  it  was  granted  on  November  4, 
1914,  which  was  after  the  close  of  the  third 
term  of  that  vear,  and  the  conviction  was 
had  in  the  first  term. 

In  People  v.  Swartz,  118  Mich.  292,  76  N. 
W.  491,  the  respondent,  having  been  con- 
victed at  the  May  term,  applied  for  a  new 
trial,  which  Tt'as  denied  at  the  October  term. 
In  July  following  he  made  a  motion  to  have 
the  application  for  a  new  trial  reheard,  upon 
the  ground  of  newly  discovered  evidence.  Jt 
was  held  that  this  were  practically  an  appli- 
cation for  a  new  trial,  made  more  than  a 
year  after  the  case  was  tried,  and  came  too 
late  (citing  the  statute  and  the  Marble  and 
Frazer  Cases).  This  statute  was  again  re- 
ferred to  in  Hayes  v.  Ionia  Circuit  Judge, 
125  Mich.  2n,  280,  84  N.  W.  141,  142,  where 
it  was  said: 

"The  statute  authorizing  a  new  trial  in 
criminal  cases  limited  the  time  in  which 
the  application  must  be  made." 

To  the  same  elTect  are  the  following  cases: 
Register  v.  State,  12  Ga.  App.  688,  78  S.  E. 
142;  Kinch  v.  State,  70  Tex.  Crim.  419.  156  S. 
W.  649;  Parker  v.  State,  10  Okla.  Crim.  541, 
139  Pac.  708;  State  v.  Adams,  84  Mo.  310; 
State  V.  Hunt,  141  Mo.  626,  43  S.  W.  389. 

In  the  last-cited  case  the  court  said: 

"If  a  motion  for  a  new  trial  can  be  amend- 
ed, or  a  supplemental  motion  filed  after  tlie 
expiration  of  four  days  after  the  trial  [the 
statutorv  time]  then  for  the  same  reason  it 
can  be  done  any  number  of  days  thereafter, 
which  is  contrary  to  the  plain  letter  of  the 
statute." 

The  same  point  was'  also  ruled  in  Mt. 
Vernon  Bank  v.  Porter,  148  Mo.  176,  49 
S.  W.  982,  and  State  v.  Mason,  18  Mont.  362, 
45  Pac.  557. 

[665]  In  civil  cases  the  same  rule  has 
been  applied  where  there  were  statutory  pro- 
Visions.  See  Mirrielees  v.  Wabash  R.  Co.  103 
Mo.  470,  63  S.  \V.  718:  Gullion  v.  Traver,  04 
Neb.  61,  89  N.  W.  404;  Perry  v.  Eaves,  4 
Kan.  App.  26,  45  Pac.  718:  Gulp  v.  Steere, 
47  Kan.  746,  28  Pac.  987;  Dutton  v.  Scevers. 
89  la.  302,  56  N.  W.  398;  Blue  Creek  Land, 
etc.  Co.  V,  Anderson,  35  Utah  61,  99  Pac. 
444. 

Other  cases  might  be  cited  to  the  same 
effect.     While  there   are  cases    holding    the 
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contrary  view,  we  think  that  the  great 
weight  of  authority  is  to  the  effect  that  an 
amendment  containing  grounds  for  a  new 
trial,  not  germane  to  those  stated  in  the 
original  motion,  cannot  be  introduced  or  per- 
mitted after  the  statutory  period  for  mak- 
ing the  motion  has  expired. 

Was  there  consent  or  waiver  by  the  people? 
Upon  this  point  the  relator  says: 

"It  is  not  a  fact  that  the  people  consented 
to  and  waived  the  question  of  the  statute  of 
limitations,  but  did  consent  to  the  filing  of 
the  so-called  amendment  and  the  presenta- 
tion of  the  question  upon  the  merits.  But, 
assuming  for  the  sake  of  the  argument  that 
a  full,  free,  and  complete  consent  was  regis- 
tered for  the  court  to  hear  this  matter  upon 
the  merits,  and  a  waiver  of  the  question  of 
time  of  presenting  the  motion  was  announced, 
yet  I  contend  that  such  consent  and  waiver 
conferred  no  jurisdiction  upon  the  court  to 
grant  this  motion  for  a  new  trial,  where  it 
had  none  without  the  consent  or  waiver." 

This  court  has  never  held  that  jurisdiction 
of  the  subject-matter  can  be  conferred  by 
consent  or  waiver.  In  the  recent  case  of 
People  V.  Swift,  172  Mich.  473,  138  N.  W. 
662,  the  respondent  was  convicted  in  the 
December,  1910,  term.  The  first  motion  for 
a  new  trial  was  dated  April  26,  1911,  and  the 
second  September  5,  1911.  The  February 
term  intervened  before  the  first  motion  was 
made.  Counsel  for  the  respondent  there 
said: 

[666]  "Unless  the  failure  of  the  prose- 
cuting attorney  to  raise  this  point  in  either 
the  circuit  or  the  Supreme  Court  is  a  waiver 
of  the  right  of  the  people  to  insist  upon  the 
time  limit  for  making  motions  for  a  new 
trial,  the  court  may  feel  that,  under  former 
decisions,  the  motion  was  made  too  late" 
(citing  Frazer  v.  Recorder's  Ct.  112  Mich. 
469,  70  N.  W.  1042). 

Justice  Steebe,  speaking  for  this  court, 
said: 

"In  view  of  the  facts  that  counsel  for  the 
prosecution  have  remained  silent  upon  the 
subject,  while  counsel  for  the  defense  have 
so  frankly  called  attention  to  it,  and  that 
both  sides  have  fully  briefed  the  motion, 
we  have  thought  it  best  to  treat  the  same  as 
though  the  point  was  waived,  although  not 
satisfied  under  the  case  above  cited  that  this 
can  be  done." 

In  Ex  p.  Holmes,  21  Neb.  324,  32  N.  W.  69, 
the  statute  fixed  the  time  within  which  a 
motion  for  a  new  trial  in  a  criminal  case 
might  bo  filed  to  be  during  the  term  at  which 
the  verdict  was  rendered,  and,  except  for 
newly  discovered  evidence,  within  three  days 
after  the  verdict  was  returned,  imless  un< 
avoidably  prevented. 

It  was  held  that  the  filing  of  a  motion  for 
a  new  trial,  by  leave  of  the  court,  and  hff 


the  consent  of  the  district  attorney,  at  & 
term  of  the  court  subsequent  to  the  term  af> 
which  defendant  was  tried  and  convicted^ 
and  six  months  after  he  had  been  imprisoned,, 
conferred  no  authority  upon  such  court  to 
set  aside  the  verdict  and  judgment  and  grant 
a  new  trial;  and  in  such  caae,  where  the 
motion  was  sustained  and  a  new  trial  grant- 
ed, the  order  being  void,  it  was  held  that  the 
warden  of  the  prison  had  no  authority  to 
surrender  the  prisoner  to  the  sheriff,  and  a 
writ  of  habeas  corpus  waa  denied  the  prison- 
er. The  decision  of  the  case  was  placed 
squarely  upon  the  ground  that  the  court  had 
lost  jurisdiction  of  the  case.  The  authority 
is  imiform  that  jurisdiction  of  the  subject- 
matter  cannot  be  conferred  by  consent  of 
the  parties,  [667]  or  by  want  of  objection, 
upon  a  court,  where,  by  statute,  it  has  none. 
1  Bishop's  New  Criminal  Procedure,  123, 
states  the  rule  as  follows: 

"Jurisdiction  comes  solely  from  the  law, 
in  no  degree  from  consent  of  litigants.  So 
that  neither  consent  nor  anything  else  can 
authorize  a  court  to  act  in  a  cause  outside 
the  sphere  which  the  law  has  ordained 
for  it." 

Many  cases  are  cited  by  the  author,  includ- 
ing Com.  v.  Adams,  92  Ky.  134,  17  S.  W. 
276.  See,  also,  12  Cyc.  p.  222,  and  cases 
cited. 

This  question  of  jurisdiction  by  consent  of 
parties  was  discussed  and  decided  in  Perkins 
V.  Perkins,  173  Mich.  690,  140  N.  W.  161, 
and  many  cases  cited. 

We  must  therefore  hold  that  the  consent 
of  the  people  to  the  filing  of  the  amend- 
ment (which  was  in  fact  a  new  motion), 
and  to  the  argument  of  the  motion  upon  the 
merits,  on  November  4,  1914,  did  not  con- 
fer any  jurisdiction  upon  the  court  to  grant 
a  new  trial,  that  the  statute  is  mandatory, 
and  that  the  order  of  the  court  was  beyond 
its  jurisdiction.  It  is  unnecessary  to  dis- 
cuss the  other  question. 

It  follows  that  the  writ  of  mandamus  must 
issue,  vacating  the  order  for  a  new  trial  and 
directing  that  the  prisoners  be  returned  to 
the  Marquette  prison,  and  remanded  to  the 
custodv  of  the  warden  of  that  institution,  to 
be  dealt  with  in  accordance  with  said 
sentence. 
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€t€neraUp, 

Within  the  time  limited  for  the  filing  of  a 
motion  for  a  new  trial,  a  motion  previously 
made  may  ordinarily  be  amended.  Thus  in 
Thompson  v.  Thompson,  109  Mo.  App.  462,  84 
S.  W.  1022,  the  court  said:  **The  essential 
facta  are  that  the  amended  motion  was  filed 
within  the  time  given  by  the  statute,  and 
contained  additional  causes  for  a  new  trial, 
^nd  one  that  was  not  known  to  the  mover 
before.  We  refer  to  the  ground  of  newly  dis- 
covered  evidence.  We  think  it  was  within 
the  competency  of  the  court  to  grant  a  new 
trial  on  the  amended  motion."  See  to  the 
«ame  effect,  Kentucky  Journal  Pub.  Co.  ▼. 
Brock.  140  Ky.  373,  131  S.  W.  1.  See  also 
Lincoln  v.  Beokman,  23  Neb.  C77,  37  N.  W. 
593.  Tn  State  v.  Musick,  101  Mo.  260,  14  S. 
W.  212,  it  vras  said:  "It  is  insisted  that 
error  was  committed  by  the  trial  court  in 
refusing  defendant  permission  to  file  a 
supplemental  motion  for  new  trial,  within 
the  statutory  four  days,  but  if,  as  already 
seen,  no  error  had  been  committed  in  the 
previous  rulings  of  the  court,  it  is  not 
readily  seen  how  any  subsequent  action  of 
the  court  relative  to  such  supplemental 
motion  could  have  prejudiced  the  defend- 
ant." 

In  Girardey  y.  Bessman,  fi2  Ga.  654,  the 
court  said  that  a  motion  for  a  new  trial 
might  be  amended  at  any  time  until  it  had 
been  disposed  of  finally.  See  to  the  same 
»»ffect  Snelling  v.  Darrell,  17  Ga.  141 ;  Tiftoh, 
etc.  R.  Co.  ▼.  Chastain,  122  Ga.  260,  50  S.  E. 
105.  Compare  Biggins  v.  Brown,  12  Ga.  271, 
And  in  Kreielsheimer  ▼.  Nelson,  31  Wash. 
406,  72  Pac.  72,  the  court  said  that  there  was 
no  error  in  allowing  a  motion  for  a  new 
trial  to  be  amended. 

In  Walter  ▼.  Rowland  (Tex.)  189  S.  W. 
^1,  wherein  it  appeared  that  the  appellant 
filed  a  motion  for  a  new  trial  and  afterwards 
filed  an  amended  motion  the  court  said: 
"The  filing  of  the  amended  motion  for  new  tri- 
al as  in  the  case  of  any  other  pleading,  had 
the  effect  of  eliminating  the  original  motion, 
and  nothing  could  be  considered  except  what 
was  pleaded  in  the  amendment."  See  also 
Southern  R.  Co.  v.  Hixon,  135  Ga.  150,  68  S. 
E.  1100.  In  Clark  v.  Rauer,  2  Cal.  App.  269, 
83  Pac.  291,  wherein  the  trial  court  permitted 
the  respondents  to  amend  their  statements 
on  a  motion  for  a  new  trial  by  inserting  cer- 
tain specifications  of  error  and  particulars, 
it  was  held  that  the  court  did  not  abuse  its 


discretion  and  that  it  was  proper  and  right 
for  the  court  to  allow  the  amendment  so  that 
the  motion  might  be  presented  on  its  merits. 

In  McLeod  v.  Morris,  120  Ga.  756,  48  S.  £. 
188,  it  was  held  that  an  amendment  to  a 
motion  for  a  new  trial  assigning  as  error 
that  the  verdict  was  excessive  and  did  not 
cover  the  issuee  or  dispose  of  all  the  prop- 
erty of  a  partoer^p,  should  have  been  al- 
lowed. 

In  Luusford  v.  Sutton,  3  Ga.  App.  94,  59  S. 
E.  334,  it  was  held  that  an  amendment  to  a 
motion  for  a  new  trial  for  the  purpose  of 
adding  the  name  of  the  claimant  which  had 
been  inadvertently  omitted  from  the  face  of 
the  motion  should  have  been  allowed. 

In  Lester  y.  Savannah  Guano  Co.  94  Ga. 
710,  20  S.  E.  1,  it  was  held  that  the  court's 
refusal  to  allow  an  amendment,  on  the  ground 
that  it  was  immaterial,  was  not  error.  See 
also  Andis  y.  Richie,  120  Ind.  138,  21  N.  E. 
1111;  Furlong  v.  Reid,  12  Ont.  Pr.  201.  In 
Shailer,  etc.  Co.  v.  Corcoran,  11  Ohio  Cir. 
J>ec.  599,  21  Ohio  Cir.  Ct.  639,  it  appeared 
that  a  motion  for  a  new  trial  was  made 
and  when  it  was  about  to  be  argued  by  coun- 
sel, the  defendant  company  asked  leave  to 
file  an  amendment  or  supplement  thereto, 
setting  up  certain  alleged  threats  made  by 
the  plaintiff  against  the  defendant  company 
to  the  defendant's  counsel  when  about  to 
argue  the  motion  for  a  new  trial  to  the  effect 
that  "something  would  happen  out  there 
which  would  cost  the  company  more  than 
fiye  times  the  amount  of  the  yerdict  unless 
they  paid  that  up,  etc."  Holding  that  the 
application  was  properly  overruled  the  court 
said:  "The  application  to  amend  was  de- 
nied by  the  court  of  common  pleas  as  relat- 
ing to  matters  occurring  after  the  rendition 
of  the  yerdict  and  which  were  not  claimed 
to  have  influenced  counsel  in  arguing  the 
motion  for  a  new  trial." 

In  Spears  v.  Mt.  Ayr,  66  la.  721,  24  N. 
W.  504,  it  appeared  that  on  the  next  day  aft- 
er a  yerdict  was  returned  the  defendant  filed 
a  motion  for  a  new  trial,  and  alleged  as 
grounds  therefor  that  the  verdict  was  exces- 
sive, and  was  contrary  to  the  instructions 
given  by  the  court  to  the  jury.  On  the  same 
day  the  following  order  was  entered  of  rec- 
ord: "And  now,  on  this  thirteenth  day  of 
April,  1883,  it  is  ordered  by  the  court  that 
defendant  has  twenty  days  from  the  rising 
of  court  to  prepare  and  file  motion  for  a 
new  trial,  and  plaintiff  twenty  days  from 
the  time  of  defendant's  filing  theirs  to  pre- 
pare and  file  a  showing  of  resistance  to  said 
motion,  and  the  same  submitted  in  vacation." 
On  the  second  day  of  May,  1883,  the  defend- 
ant filed  an  amendment  to  its  motion  for 
new  trial  on  several  grounds,  one  of  which 
was  newly-discovered  evidence.  This  last 
ground  of  the  motion  was  supported  by  the 
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affidavits  of  fiye  persons.  On  the  twenty- 
first  day  of  May,  1883,  the  plaintiif  filed  the 
the  affidavits  of  six  persons  in  resistance  of 
that  ground  of  the  motion  founded  on  newly- 
discovered  evidence.  The  defendant  after- 
ward filed  a  counter  affidavit,  and  the  motion 
was  submitted  to  the  court,  and  was  overruled 
at  the  next  term  of  the  court.  The  plain- 
tiff insisted  that  the  amendment  to  the  mo- 
tion for  a  new  trial  could  not  be  considered, 
and  the  ruling  thereon  could  not  be  reviewed, 
because  it  was  not  filed  within  three  days 
after  the  verdict,  as  required  by  the  Code. 
The  court  said:  "If  the  record  .merely  ^i9- 
closed  that  the  amendment  to  the  motion 
was  filed  more  than  three  days  after  verdict, 
and  the  plaintiff  had  not  appeared  thereto 
Avithout  objection  upon  that  ground,  the  point 
made  by  counsel  might  be  well  taken-  But  the 
time  for  filing  the  amendment  to  the  motion 
was  fixed  by  an  order  of  the  court,  in  which, 
the  plaintiff  was  given  time  to  make  resist- 
ance to  the  motion.  To  this  the  plaintiff  not 
only  made  no  objection,  but  accepted  the 
provisions  of  the  order  by  making  the  resist- 
ance above  mentioned,  and  the  record  does 
not  show  that  any  objection  was  made  at 
any  time  to  the  extension  of  time,  for  filing 
the  amendment  to  the  motion.  Under  these 
I'ircumstances  it  should  be  presumed  that 
the  plaintiff  assented  to.  the  order  made  by 
the  court.  Any  other. ruling  would  be  incon- 
sistent with  the  acts  of  the  plaintiff  in  the 
court  below." 

In  Robert  Portner  Brewing  Co.  v.  Cooper, 
116  Ga.  171,  42  S.  E. .  408,  wherein  it  ap- 
peared that  a  motion  for  a  new  trial  and  the 
rule  nisi  thereon  were  served  on  the' respond- 
ent, and  an  amendn^ent  was  subsequently 
filed  and  approved  by  the  judge  who  over- 
ruled the  amended  motion  on  its  merits,  it 
was  held  that  the  court  could  not  refuse  to 
consider  the  amendment  because  of  its  not 
being  served  on  the  respondent. 

In  Mundee  v.  Freeman,  23  Fla.  529,  3  So. 
153,  the  court  said:  "The  application  to 
amend  the  motion  made  after  it  has  been  de- 
cided and  filed,  and  thus  insert  aii  entirely 
new  ground  in  it,  is,  in  effect,  a  second  and 
independent  motion  for  a  new  trial,  and  if 
we  shpuld  allow  it,  we  would,  by  doing  so, 
extend  the  time  allowed  by  the  statute  for 
making  motions  for  new  trials  from  ten  to 
at  least  forty  days.  We  have  no  such  power." 
So  in  Sinsheimer  v.  Edward  Weil  Co.  (Tex.) 
129  S.  W.  187,  in  passing  on  a  supplemental 
motion  made  after  the  original  motion  was 
denied,  the  court  said:  "We  know  of  no 
law  authorizing  or  permitting  tlie  filing  of 
anv  such  motion,  and  it  was  too  late  to  raise 
any  such  question."  In  Palmer  y.  Whipple, 
83*  Conn.  477,  76  Atl.  1002,  it  appeared  that 
the  trial  judge  refused  to  permit  the  peti- 
tioners to  amend  their  petition   for.  a  new 


trial  after  a  demurrer  thereto  had-  been  sus- 
tained, and  it  was  held  that  he  acted  withiu 
the  limits  of  his  discretion. 

In  Jung  v.  Theo.^Hamm  Brewing  Co.  95 
Minn.  367,  104  N.  W.  233,  after  the  motion 
for  a  new  trial  had  been  granted,  an.  applica- 
tion for  rehearing  was  made  to  the  trial 
judge,  and  counsel  for  the  defendant  then 
applied  for  leave  to  amend  the  notice  of  mo- 
tion by  inserting  therein,  as  an  additional 
ground  of  the  motion,  ' 'misconduct  of  the 
prevailing  party."  The  action  of  the  court 
in  permitting  this  amendment  was  assigned 
as  error.  The  appellate  court  said:  "It  is 
clear  that  the  trial  court  had  the  power  and 
authority  to  permit  the  amendment  at  the 
time  it  was  made,  and  defendant  was  in  no 
way  prejudiced  thereby." 

After  Statutory  Tiihe  for  Motion. 

In  Gbnebal. 

In  Fouse  y.  State,  83  Neb.  258,  119  N.  W. 
478,  wherein  the  trial  court  refused  to  per- 
mit the  defendant  to  amend. his  motion  for 
a  new  trial,  it  was  held  that  the  ruling  -was 
right  for  the  reason  that  the  application  to 
amend  was  made  more  than  three  days  after 
the  return  of  the  verdict.  See  also  Lillie  v. 
State,  83  Neb.  268,  119  N.  VV.  476,  So  in 
State  V.  Brooks,  92  Mo.  542,  5  S.  W.  257, 
330,  the  defendant  filed  his  motion  for  a 
new  trial  within  the  time  prescribed  by  law 
and  fourteen  days  after  the  rendition  of  the 
verdict  asked  leave  of  the  court  to  file  what 
was  denominated  a  supplemental  motion  for 
a  new  trial,  which  the  court  refused,  and 
this  was  assigned  for  error.  The  appellate 
court  said  that  a  refusal  to  grant  a  new- 
trial  on  a  motion  made  more  than  four  days 
aftec  the  trial  as  provided  by  statute  was 
not  error.  Compare  Reamer  v.  Morrison  Ex- 
press Co.  93  Mo.  App.  501,  67  S.  W.  718,  as 
to  an  amendjuent  to-  correct  a  formal  de- 
fect. 

In  other  jurisdiction's  it  is  within  the  dis« 
cretion  of  the  trial  court  whether  an  amend- 
ment to  a  motion  for  a  new  trial  shall  b« 
allowed  after  the  statutory  time.  Kirkland 
V.  State,  70  Fla.  584,  70  So.  592;  Hopcraft 
V.  Kittredge,  162  Mass.  1,  37  N.  E.  768; 
Carusales  v.  State,  47  Tex.  Crim.  1,  82  S.  W 
1038:  Kinney  v.  State,  65  Tex.  Crim.  251,  144 
S.  W.  257;  Banks  v.  State  (Tex.)  186  S.  W. 
840;  Gill  v.  Hecht,  13  Utah  5,  43  Pac.  626. 
See  also  Tores  v.  State  (Tex.)  166  S.  W. 
.523.  Thus  in  Banks  v.  State,  supra,  the 
court  said:  "Had  an  original  motion  for 
new  trial  been  filed  within  the  two  days  al- 
lowed by  law,  the  court  could  permit  it  to 
be  amended  at  a  later  day."  In  Kirkland 
V.  State,  70  Fla.  584,  70  So,  592,  wherein  it 
appeared  that  a  section  of  the  Greneral  Stat- 
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vies  provided  that  a  motion  for  a  new  trial 
should  be  made  within  four  days  after  the 
rendering  of  the  verdict,  the  court  said  that 
the  rule  seemed  to  be  very  generally  adopted 
that  in  extraordinary  cases  to  be  judged  of 
by  the  court  in  its  discretion  a  motion  for 
a  new  trial  might  be  amended  after  tlie  ex- 
piration of  the  four  days  after  rendition  of 
the  verdict  and  before  the  hearing  on  the 
original  motion,  to  correct  some  patent  or 
flagrant  error  to  the  end  that  substantial 
justice  might  be  done.  In  Carusalcs  v.  State, 
47  Tex.  Crim.  ],  82  S.  W.  1038,  wherein  the 
trial  judge  struck  out  an  amended  motion, 
it  was  within  the  sound  discretion  of  the 
court  to  permit  an  amended  motion  for  a 
new  trial  to  be  filed  after  the  two  days  al- 
lowed by  law  had  expired.  And  in  Gill  v. 
Hecht,  13  Utah  5,  43  Pac.  626,  the  court 
said:  "We  are  of  the  opinion  that  the 
trial  court,  upon  a  proper  showing,  had  the 
discretionary  power  to  allow  the  amendment 
proposed,  under  section  3256,  Comp.  T^ws 
1888;  but  we  do  not  hold  that  the  failure  of 
the  trial  court  to  exercise  such  discretion 
and  grant  the  motion  to  amend  was  such  a 
gross  abuse  of  discretion  as  to  warrant  the 
interference  of  this  court  in  such  a  case  as 
is  presented  by  the  record." 

It  has  been  said  generally  that  a  motion 
for  a  new  trial  may  be  amended  at  any  time 
before  it  is  passed  on.  Girardey  v.  Bosnman, 
62  Ga.  654.  See  also  Snelling  v.  Darrell,  17 
(ia.  141;  Tifton,  etc.  R.  Co.  v.  Chasiain,  122 
Ga.  250,  50  S.  £.  105.  So  in  Kreiesheimer 
v.  Nelson,  31  Wash.  406,  72  Pac.  72,  the 
court  in  holding  to  be  proper  an  amendment, 
the  time  of  making  which  does  not  appear 
from  the  report,  cited  as  controlling  a  case 
holding  that  the  court  may  extend  the  statu- 
tory time  for  moving  for  a  new  trial. 

In  State  v.  Kimes,  30  Ohio  Cir.  Ct.  Rep. 
403,  it  was  held  that  althougli  the  time  had 
passed  for  the  filing  of  a  proper  motion  for  a 
new  trial,  the  court  had  a  right  to  permit  an 
;;mendment  of  the  motion  by  insertion  of  the 
words,  **and  for  a  new  trial." 

In  Mann  v.  Tallapoosa  St.  R.  Co.  90  Ga. 
117,  24  S.  £.  871,  wherein  it  appeared  that  a 
motion  for  a  new  trial  not  signed  by  the  mov- 
ant or  his  counsel  was  duly  filed,  the  court 
>aid  that  there  was  no  error  in  allowing  the 
counsel  to  amend  the  motion  for  a  new  trial 
by  signing  his  name  to  the  motion  after  the 
time  within  which  it  could  have  been  legally 
filed.  See  to  the  same  effect  Reamer  v.  Mor- 
rison Express  Co.  03  Mo.  App.  501,  67  S.  W. 
718. 

Addition  of  New  Ground. 

View  that  \eiP  Groimd  May  Be  Added, 

In  some  jurisdictions  an  amendment  of  a 
motion    for    a    new    trial    containing    new 


grounds   is   allowed   although   the   statutory 
time    for    filing    an     original    motion     has 
elapsed.     Preble  v.  Bates,  37  Fed.  772;  Val- 
entine  V.    Stewart,    15   Cal.   387;    Loucks   v. 
Edmondson,  18  Cal.  203;  Moore  v.  Ulm,  34 
Ga.   565;    Dennis  v.  State,   103  Ind.   142,  2 
N.   E.   340;    Andis  v.   Richie,    120   Ind.   138, 
21  N.  E.  nil;  Xiswonger  v.  State,  179  Ind. 
653,  102  X.  E.  135,  40  L.R.A.(N.S.)  1;  Hous- 
ton  V.   Kidwell,  83  Ky.   301;    Wooldridge  v. 
White,  10r>  Ky.  247,  48  S.  W.  1081,  20  Ky. 
L.  Rep.  1144;  Million  v.  Million.  104  S.  W. 
768,  31  Ky.  L.  Rep.  1156;   Seagrave  v.  Hall, 
6  Ohio  Cir.  Dec.  497,  10  Ohio  Cir.  Ct.  395; 
Bell  V.   Walnitzch,   30   Tex.    132;    Covingtoa 
V.  State,  51  Tex.  Crim.  48,  100  S.  W.  368; 
Day    V.    Goodman     (Tex.)     17    S.    W.    475; 
Vary  v.  Muirhead,  2  U.  C.  Q.  B.  0.  S.  121. 
See  also  Kentucky  Cent.  R.  Co.  v.  Smith,  93 
Ky.  449,  20  S.  VV.  392,  14  Ky.  L.  Rep.  455, 
18      L.R.A.      63.        Compare     Northcutt     v. 
Buckles,   60  Ind.   577;    Miller   v.   State,    165 
Ind.  566,   76  N.  E.  245;   Reed  v.  Miller.   1 
Bibb.    (Ky.)    142;    Bell   v.    Howard,   4   Litt. 
(Ky. )    117;  Cincinnati,  etc.  R.  Co.  v.  Barr, 
6    Ky.    L.    Rep.     (abstract)     450.      Thus    in 
Loucks  v.  Edmondson,  supra,  the  court  said: 
"The   amendment   to   the  statement,   by   the 
addition  of  the  grounds  upon   which  a  new 
trial  would  be  moved,  was  propt*rly  allowed." 
In  Preble  v.  Bates,  37  Fed.  772,  the  defend- 
ants filed  a  motion   for  a  new  trial  within 
two  days  after  the  verdict  against  them  un- 
der a  rule  of  the  court.   At  a  subsequent  date 
they   filed   another   motion   for  a   new  trial, 
asking  that  the  verdict  sliould  be  set  aside 
on  the  additional  ground  of  newly-discovered 
evidence.      The    plaintiff    moved    to    dismiss 
these  motions,  on  the  ground  that  the  first 
motion  was  waived  by  the  filing  of  the  subse- 
quent motion,  and  that  the  subsequent  mo- 
tion was  irregular,  beciiuse  not  filed  within 
the   time  allowed   under   the  rule.     Holding 
that,  the   defendants   preserved   their    rights 
under  the  rule  by  filing  a  motion  within  the 
two  days  allowed,  and  that  the  second  mo- 
tion, so  called,  should  be  construed  to  be  in 
amendment   of,   or   in  addition   to,  the  first 
motion,   rather   than   a   distinct   motion    for 
a    new    trial,    the    court    said:      "It    would 
be    going    too     far,    perhaps,    to    say   that 
a  party  must  set  out  within  the  limited  time 
specified   by   the  rule   all  the  grounds  upon 
which    he    bases    his   motion.      He   may    not 
with  the  utmost  diligence  be  able  to  discover 
within  two  days  every  ground  he  can  fair- 
ly take.     For  example,  in  this  case,  as  I  un- 
derstand it,  the  alleged  newly -discovered  evi- 
dence   did    not    come    to    the    knowledge    of 
dcfentants'  counsel  until  some  days  after  the 
expiration  of  the  time  allowed  by  the  rule. 
The    rule    should    receive   a   reasonable    con- 
struction; and  provided  a  party  has  filed  his 
motion  for  a  new  trial  within  the  two  days,, 
setting  out  his  reasons  in  the  light  of  the 
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knowledge  he  then  possesses,  he  should  not 
be  deprived  of  the  right  of  bringing  forward 
additional  grounds,  which  he  could  not  have 
known  at  the  time,  because  the  facts  were 
not  within  his  knowledge." 

So  in  Dennis  v.  State,  103  Ind.  142,  2  N.  E. 
349,  it  was  held  that  there  was  no  error  in 
the  action  of  the  court  in  entertaining  a 
supplemental  motion.  The  appellate  court 
said  that  the  question  was  one  which  ad- 
dressed itself  to  the  sound  discretion  of  the 
trial  court,  and  that,  in  any  case  of  felony, 
involving  the  life  or  liberty  of  a  defendant, 
it  would  be  an  absolute  abuse  of  such  dis- 
cretion to  refuse  to  entertain  a  supplemental 
motion  for  a  new  trial,  founded  on  matters 
occurring  after  final  judgment,  bearing 
strongly  on  the  guilt  or  innocence  of  the  de- 
fendant, and  reasonably  supported  by  affida- 
vits filed  therewith.  See  also  Niswonger  v. 
State,  179  Ind.  653,  102  N.  E.  136,  40  L.R.A. 
(N.S.)   1. 

Likewise  in  Andis  ▼.  Richie,  120  Ind.  138, 
21  N.  E.  1111,  it  appeared  that  after  a  mo- 
tion  for   a  new   trial  had  been   made,  and 
after  it  had  been  pending  over  one  term  of 
court,  the  plaintiff  asked  leave  to  amend  the 
application    by    inserting    the    affidavits    of 
other  witnesses,  in  which  were  set  forth  oth- 
er facts  to  which  they  would  testify.    Leave 
to  amend  was  refused.     The  appellate  court 
said:     "We  are  inclined  to  the  opinion,  that 
if  pending  a  motion  for  a  new  trial  it  should 
be  made  to  appear   that  the  moving  party 
had  discovered  other  material  evidence,  not 
embraced  in  his  original  motion,  and  that  he 
had  not  been  lacking  in  diligence,  it  would  be 
an  abuse  of  discretion  to  refuse  permission 
to  amend.     But  the  other  newly  discovered 
evidence   in   the   present  case  was   probably 
deemed   immaterial.     The  court  might   well 
have  so  considered  it.    There  was  no  error." 
In  Moore  v.  Ulm,  34  Oa.  666,  it  was  in- 
sisted that  a  motion  for  a  new  trial  could  not 
be  amended  so  as  to  include  matter  that  had 
arisen  since  the  making  of  the  original  mo- 
tion.   The  court  said  that  as  an  application 
might  be  made  for  a  new  trial  in  extraordi- 
nary cases,  after  the  term  at  which  the  trial 
was    had,    new    grounds    might   be   inserted, 
which  originated  subsequently  to  the  term  at 
which    the   trial   took   place,   and   after   the 
original  application  for  a  new  trial  was  made. 
So  in  Covington  v.  State,  51  Tex.  Crim.  48, 
100  S.  W.  368,  the  court  holding  that  the 
allowance  of  an  amendment  of  a  motion  for 
a  new  trial  was  within  the  sound  discretion 
of  the  court  said:     "If  merit  is  shown  in  the 
amended  motion,  although  new  reasons  should 
be  assigned  therein,  and  reasonable  cause  for 
delay  or  failure  to  file  the  same  sooner  is 
alleged,  it  is  the  duty  of  the  court  to  con- 
sider the  amended  motion."     But  in  North- 
cutt  V.  Buckles,  60  Ind.  577,  the  court  said: 


"Under  section  354  of  the  practice  act,  these 
additional  reasons  for  a  new  trial,  not  hav- 
ing been  filed  at  the  term  at  which  the  finding 
was  made,  could  not  have  been  considered, 
either  by  the  court  below  or  by  this  court, 
if  they  had  been  objected  and  excepted  to  at 
the  time,  by  the  appellees." 

View  thcU  yeic  Ground  May  Not  Be  Added. 

In  other  jurisdictions  an  amendment  of  a 
motion  for  a  new  trial  containing  new 
grounds  is  not  allowed  after  the  statutory 
time  for  filing  an  original  motion  has  elapsed. 
Perry  v.  Eaves,  4  Kan.  App.  26,  45  Pac.  718; 
State  V.  Dusenberry,  112  Mo.  277,  20  S.  W. 
461;  State  v.  Hunt,  141  Mo.  626,  43  S.  W. 
389;  Mt.  Vernon  Bank  v.  Porter,  148  Mo. 
176,  49  S.  W.  982,  reoernng  65  Mo.  App. 
448;  Mirrielees  v.  Wabash  R.  Co.  163  Mo. 
470,  63  S.  W.  718;  State  v.  Simenson,  263 
Mo.  264,  172  S.  W.  601;  Monahan  v.  Finn, 
13  Mo.  App.  585;  Holmes  v.  Strayhorn-Hut- 
ton-Evans  Commission  Co.  81  Mo.  App.  97; 
Hesse  v.  Seyp,  88  Mo.  App.  66;  Brinton  v. 
Thomas,  138  Mo.  App.  64,  119  S.  W.  1016; 
State  V.  Ellison,  256  Mo.  644,  165  S.  W.  369, 
quashing  judgment  in  Iba  v.  Chicago,  etc.  R. 
Co.  172  Mo.  App.  141,  157  S.  W.  675;  Sullivan 
v.  Helena,  10  Mont.  134,  25  Pac.  94;  State 
v.  MoDaniel,  39  Ore.  161,  85  Pac.  520.  See 
also  Power  v.  Lenoir,  22  Mont.  169,  56  Pac. 
106.  Thus  in  State  v.  Hunt,  supra,  the  court 
said:  "If  a  motion  for  a  new  trial  can  be 
amended,  or  a  supplemental  motion  filed  aft- 
er the  expiration  of  four  days  after  trial, 
then  for  the  same  reason  it  can  be  done  anv 
number  of  days  thereafter,  which  is  contrary 
to  the  plain  letter  of  the  statute." 

In  State  v.  Dusenberry,  112  Mo.  277,  20 
S.  W.  461,  it  was  held  that  the  trial  court 
was  correct  in  not  allowing  the  defendant  to 
file,  after  the  expiration  of  the  four  days 
allowed  by  law  for  filing  such  motions,  an 
amended  motion  for  a  new  trial  setting  up 
the  improper  interference  of  one  of  the  state's 
attorneys  in  summoning  talesmen  to  serve  on 
the  jury. 

Likewise  in  Monahan  v.  Finn,  13  Mo.  App. 
585,  it  was  said:  "It  is  not  error  for  a 
trial  court  to  refuse,  four  days  after  the 
trial,  leave  to  amend  a  motion  for  a  new 
trial  so  as  to  allege  a  surprise." 

In  State  v.  McDaniel,  39  Ore.  161,  65  Pac. 
520,  after  briefly  reviewing  the  facts,  the 
court  said:  "After  the  time  in  which  to  file 
a  motion  for  a  new  trial  had  expired,  the  de- 
fendant filed  what  is  called  a  'supplemental 
motion,'  based  on  the  alleged  misconduct  of 
the  jury  and  bailiiff  in  charge  thereof.  But, 
as  the  motion  came  too  late,  it  was,  we  think, 
properly  disregarded  by  the  trial  court." 

In  Rice  v.  Folsom,  32  Okla.  496,  122  Pac. 
236,  the  court  said:     "The  amended  motion 
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burg  (la.)  161  N.  W.  660.  And  see  the  report- 
ed case.  Compare  Trade  Discount  Co.  v.  Mil- 
ler (la.)  136  N.  W.  680. 

Thus  in  Sowden  v.  Craig,  supra,  it  y^as 
held,  under  a  statute,  that  a  motion  for  a 
new  trial  filed  within  three  days  might  be 
amended  afterwards,  provided  the  amend- 
ment was  germane  and  proper  to  the  object 
and  purpose  of  the  original  motion,  and 
could  not  in  any  legitimate  sense  be  regarded 
as  a  new  motion.  And  in  State  v.  Anderson 
(la.)  80  N.  W.  430,  wherein  relator  was 
permitted  to  amend  her  motion  for  a  new 
trial  over  the  defendant's  objections,  the 
court  said  that  as  the  matter  contained  in 
the  amendment  was  germane  to  that  stated 
in  the  original  motion,  there  was  no  error. 


for  new  trial,  filed  twenty  days  later,  does 
attempt  to  set  up  several  alleged  errors; 
but,  in  our  judgment,  while  the  original  mo- 
tion for  new  trial  might  have  been  amended 
by  a  clearer  or  more  appropriate  statement 
of  the  grounds  alleged  in  it,  a  motion  for  a 
new  trial  cannot,  under  the  guise  of  'amend- 
ment,' set  up  new  and  independent  grounds 
therefor,  after  the  statutory  time  allowed  for 
filing  such  motion  has  passed."  See  to  the 
same  effect,  Rogers  v.  Quabner,  41  Okla.  107, 
137  Pac.  361;  Wiggins  v.  Jackson  (Okla.) 
153  Fac.  870;  Potts  v.  Rubesam  (Okla.)  156 
Pac.  356. 

In  Aultman  v.  Leahey,  24  Neb.  286,  38  N. 
W.  740,  the  plaintiff,  jifter  the  expiration  of 
the  three  days  allowed  by  the  statute  for  fil- 
ing a  motion  for  a  new  trial,  applied  to  the 
court,  and  obtained  leave  to  amend  his  mo- 
tion. The  appellate  court  refused  to  consider 
the  matters  set  out  in  the  amendment,  and 
with  respect  to  the  power  of  the  court  in 
such  cases  said:  "Section  316  of  the  Code 
of  Civil  Procedure  provides  that  *the  applica- 
tion for  a  new  trial  must  be  made  at  the 
term  the  verdict  is  rendered,  and,  except  for 
the  cause  of  newly  discovered  evidence,  shall 
be  within  three  days  after  the  verdict  was 
rendered,  unless  unavoidably  prevented.' " 
See  to  the  same  effect  Oullion  v.  Traver,  64 
Xeb.  51,  89  N.  W.  404;  Davis  v.  Taylor,  92 
Xeb.  769,  139  N.  W.  687. 

In  Culp  v.  Steere,  47  Kan.  746,  28  Pac.  ^  Salea  —  Vendor'a  Liem  —  Iiom  —  Trams- 
987,   it   was  claimed   that   the   court  below  a      ff'  of  Wapchomae  Receipt. 
erred  in  refusing  to  permit  the  defendant  be-  -  o^    «  ®^Si  Business  Law    (Consol.   Laws,   c. 
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low,  plaintiff  in  error,  to  amend  his  motion 
for  a  new  trial  by  alleging  ^'errors  of  law 
occurring  at  the  trial,  and  excepted  to  by  the 
defendant."  The  appellate  court,  holding 
that  no  error  was  committed,  said:  "A  mo- 
tion for  a  new  trial,  including  such  a  ground, 
must  be  filed  within  three  days  after  the 
verdict  is  rendered,  unless  the  party  desiring 
to  file  the  same  is  unavoidably  prevented 
from  filing  it  within  that  time." 

View  that  New  Chvund  Musi  Be  Oerma/ne  to 
Original  Motion. 

In  a  few  jurisdictions  it  has  been  held 
that  an  amendment  of  a  motion  for  a  new 
trial  containing  a  new  ground  is  not  permis- 
sible after  the  statutory  time  for  filing  an 
original  motion  has  elapsed,  unless  the  new 
ground  is  germane  to  those  of  the  original 
motion.  Sowden  ▼.  Craig,  20  la.  477;  Har- 
nett V.  Harnett,  69  la.  401,  13  N.  W.  408; 
Dutton  V.  Seevers,  89  la.  302,  66  N.  W.  398; 
Smith  V.  Smith,  160  la.  Ill,  140  N.  W.  659; 
Wiar  V.  Wabash  R.  Co.  162  la.  702,  144  N.  W. 
703 ;  Hall  v.  Feagins,  169  la.  496,  151  N.  W. 
481;  State  v.  Anderson  (la.)  80  N.  W.  430; 
Blue  Creek  Land,  etc.  Co.  v.  Anderson,  35 
UUh  61,  99  Pkc.  444.    See  also  Reed  v.  Wells- 


20,   §   125,  McKinney's   Consol.  Laws,   Book 
19 ) ,  provides  that  a  person  to  whom  a  nego- 
tiable warehouse  receipt  is  duly  negotiated 
thereby    acquires    such   title    as   the   person 
negotiating    the    receipt    or    the    person    to 
whose  order  the  goods  were  to  be  delivered 
by   the   terms   of   the   receipt   had,    or    had 
ability   to   convey   to   a   purchaser    in   good 
faith  for  value,  and  also  the  direct  obligation 
of  the  warehouseman  to  hold  possession  of 
the  goods   for   him   according  to  the  terms 
^   of  the   receipt.     Section   126   provides   that 
^   if  the  receipt  is  nonnegotiable,  the  transferee 
acquires  the  right  to  notify  the  warehouse- 
man of  the  transfer,  and  thereby  acquire  his 
direct  obligation   to  hold   possession   of  the 
goods  for  him  according  to  the  receipt,  but 
that  prior  to  such  notification  his  title  and 
such  right  may  be  defeated  by  the  levy  of 
an  attachment  or  executicm  by  a  creditor  of 
the  transferor,  or  by  notice  to  the  warehouse- 
man of  a  subsequent  sale  by  the  transferor. 
Section  133  provides  that  where  a  negotiable 
receipt  has  been   issued,  no  seller's  lien  or 
right  of  stoppage  in  transitu  shall  defeat  the 
rights  of  any  purchaser  for  value  in  good 
faith   to   whom  the   receipt   has   been   nego- 
tiated.     Personal    Property    Law     (Consol. 
Laws,  c.  41,  McKinney's  Consol.  Laws,  Book 
40),    §    135,   added   by   Laws    1911,   c.    671, 
provides  that  the  unpaid  seller  of  goods  who 
is  in  possession  of  them  is  entitled  to  retain 
possession  until  payment  in  the  cases  therein 
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specified.  It  is  held  that  from  the  moment 
that  a  negotiable  receipt  is  negotiated,  or 
from  the  moment  of  notice  of  the  warehouse- 
man in  the  case  of  the  negotiation  of  a 
nonnegotiable  receipt,  the  warehouseman 
iiolds  possession  for  the  transferee  of  the 
receipt,  and  with  the  transmutation  of  pos- 
session the  vendor's  lien  of  the  transferor 
is  at  an  end. 

[See  note  at  end  of  this  case.] 

Stoppage  in  Transitn  —  Loss  of  Right 
—  Transfer  of  Warehouse  Receipt. 

Under  Personal  Property  Law,  §  139 
(Consol.  Laws,  c.  41,  McKinney's  Consol. 
Laws,  Book  40),  added  by  Laws  1911,  c.  571, 
providing  relative  to  a  seller's  right  of  stop- 
ping goods  in  transitu  that  goods  are  in 
transit  from  the  time  they  are  delivered  to 
a  carrier  or  bailee  for  transmission  to  the 
buyer,  until  the  buyer  takes  delivery  from 
the  carrier  or  bailee,  and  that  goods  are  no 
longer  in  transit  if  the  buyer  obtains  deliv- 
ery before  the  arrival  of  the  goods  at  their 
destination,  or  if,  after  their  arrival,  the 
carrier  or  bailee  acknowledges  to  the  buyer 
that  he  holds  the  goods  on  his  behalf,  a 
seller  of  goods,  transferring  a  negotiable 
wareliouse  receipt  therefor  to  the  buyer,  can- 
not thereafter  regain  possession  by  the  exer- 
<;i6e  of  the  right  of  stoppage  in  transitu,  as 
merchandise  is  not  in  "transit"  unless  de- 
livered to  a  bailee  for  the  purpose  of  trans- 
portation, and  if  the  transformation  of  the 
warehouseman's  possession  from  a  possession 
for  the  seller  to  a  possession  for  the  buyer 
by  the  transfer  of  the  receipt  was  equivalent 
to  a  transit  of  the  merchandise,  the  same 
act  which  marked  the  beginning  of  the  tran- 
sit marked  also  its  end,  and  where  the  proc- 
ess of  transportation  has  been  completed 
and  the  bailee  has  undertaken  to  keep  the 
goods  as  agent  of  the  buyer,  the  right  of 
stoppage  is  extinguished. 

Rummell  v.  Blmchwd,  167  N.  Y.  App.  Div. 

054,  affirmed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  First  Judicial  Department. 

Action  by  Jacob  Rummell  et  al.,  plaintiffs, 
against  Archibald  BlaJichard  et  al.,  defend- 
ants. Judgment  for  defendants  at  Special 
Term  of  Supreme  Court.  Judgment  affirmed 
by  Appellate  Division  of  Supreme  Court. 
Plaintiffs  appeal.  The  facts  are  stated  in 
the  opinion.     AFFiBirBD. 

David  Michehohn  and  Milton  Dammann 
for  appellants. 

Joseph  M,  Hartfield  and  James  J.  Porter 
for  respondents. 

[350]  Cardozo,  J. — ^The  action  is  replevin. 
The  plaintiffs  sold  to  George  A.  Alden  & 
Company  and  the  New  York  [351]  Shellac 
Company  two  hundred  cases  of  shellac.  At 
the  time  of  the  salo  the  shellac  was  stored 
in  a  warehouse,  aiid  the  plaintiffs  held  ware- 


house receipts,  issued  in  their  name,  and 
negotiable  in  form.  These  receipts  the  plain- 
tiffs indorsed  and  transferred  to  the  pur- 
chasers. Tliis  was  done  on  February  13, 
1913.  On  February  14,  1913,  one  of  the  pur- 
chasers, the  New  York  Shellac  Company, 
tendered  the  receipts  to  the  warehouseman 
and  requested  that  new  receipts  be  issued. 
This  was  refused  because  the  charges  of  the 
warehouseman  were  not  paid.  A  few  days 
later  both  purchasers  became  bankrupts. 
The  shellac  has  never  been  paid  for,  and  the 
plaintiffs  on  learning  that  the  buyers  were 
insolvent  paid  the  warehouse  charges  and 
demanded  deliverv.  This  demand  was  re- 
fused;  an  action  of  replevin  against  the 
warehouseman  followed;  and  thereafter  the 
trustees  in  bankruptcy  of  the  buyers  were 
substituted  as  defendants.  They  have  de- 
murred to  the  complaint,  the  demurrer  has 
been  sustained,  and  the  question  whether  a 
cause  of  action  has  been  certified  to  this 
court 

Tlie  plaintiffs  insist  that  the  merchandise 
was  never  brought  into  the  possession  of  the 
purchasers,  and,  hence,  that  they  have  never 
lost  their  lien  as  vendors  for  the  payment 
of  the  price.  The  effect  of  the  indorsement 
of  warehouse  receipts  is  now  prescribed  by 
statute.  Where  the  receipts  are  negotiable 
in  form,  the  holder  to  whom  they  have  been 
negotiated  acquires  thereby  ''(a)  such  title 
to  the  goods  as  the  person  negotiating  the 
receipt  to  him  had  or  had  ability  to  convey 
to  a  purchaser  in  good  faith  for  value,  and 
also  such  title  to  the  goods  as  the  depositor 
or  person  to  whose  order  the  goods  were  to 
be  delivered  by  the  terms  of  the  receipt  had 
or  had  ability  to  convey  to  a  purchaser  in 
good  faith  for  value,  and  (b)  the  direct 
obligation  of  the  warehouseman  to  hold  pos- 
session of  the  goods  for  him  according  to 
the  terms  of  the  receipt  as  fully  as  if  the 
warehouseman  had  contracted  directly  with 
him"  (General  Business  Law  [Cons.  Laws, 
[352]  ch.  201,  §  125;  McKinney's  Consol. 
I^ws,  Book  19).  Where  the  receipts  are  not 
negotiable  the  holder  "acquires  the  right  to 
notifv  the  warehouseman  of  the  transfer  to 
him  of  such  receipt,  and  thereby  to  acquire 
the  direct  obligation  of  the  warehouseman  to 
hold  possession  of  the  goods  for  him  accord- 
ing to  the  ^term.s  of  the  receipt,"  but  "prior 
to  the  notification  of  the  warehouseman  by 
the  transferor  or  transferee  of  a  non-nego- 
tiable receipt,  the  title  of  the  transferee  to 
the  goods  and  the  right  to  acquire  the  obli- 
gation of  the  warehouseman  may  be  defeated 
by  the  levy  of  an  attachment  or  execution 
upon  the  goods  by  a  creditor  of  the  trans- 
feror, or  by  a  notification  to  the  warehouse- 
man by  the  transferor  or  a  subsequent  pur- 
chaser from  the  transferor  of  a  subsequent 
sale,  of  the  goods  by  the  transferor"    (Gen- 
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cral  Business  Law,  §  126).  In  brief,  the 
warehouseman  who  issues  a  negotiable  re- 
ceipt agrees  in  advance  to  hold  the  goods 
for  the  account  of  any  person  to  whom  the 
receipt  is  negotiated,  and  by  the  very  act  of 
negotiation  loses  his  position  as  bailee  for 
the  vendor,  and  is  transformed,  without  fur- 
ther assent,  into  a  bailee  for  the  vendee. 
The  warehouseman  who  issues  a  non-negotia- 
ble receipt  does  not  become  the  bailee  for 
the  transferee  of  the  receipt  until  notice 
of  the  transfer.  From  the  moment  of  the 
negotiation  in  the  case  of  a  negotiable  re- 
(tipt,  and  from  the  moment  of  notice  in  the 
case  of  a  non-negotiable  receipt,  the  holder 
of  the  receipt  is  the  bailor,  and  the  ware- 
houseman's possession  is  for  the  account  of 
the  new  owner. 

The  significance  of  this  statute  will  become 
manifest'  when  we  consider  the  law  as  it 
stood  before  the  statute  was  enacted.  It 
was  long  a  mooted  question  whether  the 
transfer  of  a  warehouse  receipt  divested  a 
vendor's  lien  unless  the  warehouseman  •  had 
consented  to  become  the  bailee  for  the  vendee. 
Some  courts  held  the  view  that  such  a  con- 
.sent  was  necessary.  It  might  be  given  in 
advance,  but  unless  it  was  given  in  some 
form,  either  before  or  after  the  event,  the 
warehouseman,  it  was  [353]  thought,  re- 
mained the  bailee  of  the  vendor,  and  the 
transfer  of  the  receipt,  though  effective  to 
change  the  title,  left  the  possession  undis- 
turbed (Williston  on  Sales,  p.  739;  Benja- 
min on  Sales  [5th  ed.]  pp.  216,  846,  853; 
Farina  v.  Home,  16  M.  &  W.  (Eng.)  119; 
BenUll  V.  Burn,  3  B.  &  C.  424,  10  E.  C.  L. 
139;  Hallgarten  v.  Oldham,  135  Mass.  1,  9, 
10,  11,  46  Am.  Rep.  433;  Selliger  v.  Ken- 
tucky, 213  U.  S.  200,  205,  29  S.  Ct.  449,  53 
V.  S.  (L.  ed.)  761;  Union  Trust  Co.  v. 
Wilson,  198  U.  S.  530,  536,  25  S.  Ct.  766, 
49  U.  S.  (L.  ed.)  1154;  Keeler  v.  Goodwin, 
111  Mass.  490).  Whether  the  transfer  of 
bills  of  lading  had  any  greater  effect  is  a 
question  not  before  us.  It  is  true  that  the  . 
rule  which  we  have  stated  has  been  criti- 
4Mzed  (see,  e.  g.,  Conrad  v.  Fisher,  37  Mo.  . 
App.  352,  367,  8  L.R.A.  147);  indeed,  until 
the  enactment  of  this  statute,  we  may  doubt 
whether  it  had  been  fully  adopted  in  this 
state  (Rochester  Bank  v.  Jones,  4  N.  Y.  497, 
503,  55  Am.  Dec.  290;  Willets  v.  Hatch,  132 
N.  Y.  41,  44,  30  N.  E.  251,  17  L.R.A.  193. 
See  also  Gibson  v.  Stevens,  8  How.  384, 
399,  12  U.  S.  (L.  ed.)  1123);  but  in  many 
jurisdictions  it  was  settled  law.  The  critics 
of  the  rule  maintained  tliat  the  transfer  of 
a  warehouse  receipt  ought  to  be  deemed 
equivalent  to  an  actual  delivery  even  with- 
out the  warehouseman's  assent;  but  never 
was  it  doubted  that  a  change  of  possession 
resulted   where   the   bailee   or  agent   of   the 
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seller  had  given  his  assent,  and  had  thereby 
been  converted  into  a  bailee  or  agent  for 
the  buyer.  Less  may  perhaps  have  been  re- 
quired, but  assuredly  not  more. 

When  the  statute  is  read  in  the  light  of 
these  decisions,  its  meaning  is  not  doubtful. 
It  charges  every  warehouseman  who  issues 
a  negotiable  receipt  with  a  direct  obligation 
to  anv  one  and  everv  one  to  whom  the  re- 
ceipt  has  been  negotiated.  It  charges  every 
warehouseman  who  issues  a  non-negotiable 
receipt  with  a  like  obligation  after  notice  of 
the  transfer.  In  the  one  case,  the  holder 
acquires  **the  direct  obligation  of  the  ware- 
houseman to  hold  possession  of  the  goods  for 
him  according  to  the  terms  of  the  receipt 
as  fully  as  if  the  warehouseman  had  con- 
tracted directly  with  him."  In  the  other 
case,  the  holder  acquires  a  like  right  upon 
giving  notice  of  the  transfer.  [354]  The  as- 
sent of  the  warehouseman  to  act  as  bailee  is 
thus  written  by  the  law  into  the  contract 
embodied  in  the  receipt.  *'By  a  receipt  in 
that  form  the  bailee  assents  in  advance  to 
becoming  bailee  for  any  one  who  is  brought 
within  the  terms  of  the  receipt  by  an  en- 
dorsement of  the  same"  (Union  Trust  Co. 
V.  Wilson,  supra,  p.  539;  Selliger  v.  Ken- 
tucky, supra).  The  moment  that  a  receipt, 
negotiable  in  form,  is  indorsed  and  deliv- 
ered, a  new  relation  of  bailor  and  bailee 
springs  into  being,  and  with  the  birth  of 
that  relation  the  possession,  once  held  by  the 
bailee  for  the  account  of  the  vendor,  is  trans- 
muted into  a  possession  for  the  account  of 
the  vendee.  The  result  "is  a  real  delivery 
to  the  same  extent  as  if  the  goods  had  been 
transported  to  another  warehouse  named  by 
the  pledgee"  (Union  Trust  Co.  v.  Wilson, 
supra.  See  aJso:  Mills  v.  Oharlesworth,  25 
Q.  B.  D.  (Kng.)  421,  425).  With  the  trans- 
mutation of  possession  the  vendor's  lien  is 
at  an  end  (Personal  Property  Law  [Cons. 
LawSj  ch.  41],  §  135,  McKinney's  Consol. 
Laws,  book  40). 

We  think  there  is  nothing  in  section  133 
of  the  General  Business  Law  (L.  1909,  ch. 
25)  at  war  with  this  conclusion.  That  sec- 
tion provides:  "Where  a  negotiable  receipt 
has  iMen  issued  for  goods,  no'  seller's  lien-  or 
right  of  stoppage  in  transitu  shall  'defeat  the 
rights  of  any  purchaser  for  value  in  good 
faith  to  whom  such  receipt  has  been  nego- 
tiated, whether  such  negotiation  be  prior  or 
subsequent  to  the  notification  to  the  ware- 
houseman who  issued  such  receipt  of  the 
seller's  claim  to  a  lien  or  right  of  stoppage 
in  transitu.  Nor  shall  the  warehouseman 
be  obliged  to  deliver  or  be  justified  in  de- 
livering the  goods  to  an  unpaid  seller  unless 
the  receipt  is  first  surrendered  for  cancella- 
tion." The  provision  that  the  lien  shall  not 
be  enforceable  unless  the  receipt  is  surren- 
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dered,  reinforces  our  holding  that  the  lien  is 
at  an  end  when  the  receipt  has  been  nego- 
tiated. 

The  plaintiffs  insist  that  if  they  have  lost 
their  lien,  they  may  none  the  less  regain 
possession  by  the  exercise  of  the  [355]  right 
of  stoppage  in  transitu.  This  claim  need  not 
long  detain  us.  Merchandise  is  not  in  tran- 
sit unless  it  has  been  delivered  to  a  bailee 
for  the  purpose  of  transportation  (Rosen- 
thal V.  Weir,  170  N.  Y.  148,  154,  63  N.  E. 
65,  67  L.R.A.  527;  Harris  v.  Pratt,  17  N.  Y. 
249,  262).  This  merchandise  was  never  de- 
livered to  a  bailee  for  that  purpose  (Willis- 
ton  on  Sales,  §  624;  Personal  Property  Law, 
§  139,  McKinney's  Consol.  Laws,  book  40). 
Since  no  transit  was  ever  begun,  there  was 
none  to  intercept.  It  is  true  that  the  pos- 
session of  the  bailee  was  transformed  from 
a  possession  for  the  account  of  one  bailor 
into  a  possession  for  the  account  of  another. 
If  this  change  of  the  bailee's  relation  could 
be  deemed  equivalent  to  a  transit  of  the 
merchandise,  the  same  act  which  marked 
the  beginning  of  the  transit  marked  also  its 
end.  We  may  concede  that  while  merchan- 
dise is  still  in  course  of  transportation,  the 
right  of  stoppage  may  be  exercised  against 
warehousemen  as  well  as  against  carriers 
(Harris  v.  Pratt,  supra).  The  warehouse- 
man, in  such  circumstances,  is  an  interme- 
diary in  the  process  which  culminates  in  de- 
livery. But  where  that  process  has  been 
completed,  and  the  warehouseman  has  under- 
taken to  keep  the  goods  as  agent  of  the 
vendee,  the  merchandise  is  then  at  rest,  and 
the  right  of  stoppage  is  extinguished  (Wil- 
liston  on  Sales,  supra;  25  Halsbury's  Laws 
of  England,  p.  251). 

The  order  should  be  affirmed  with  costs, 
and  the  question  certified  answered  in  the 
negative. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Seabury  and  Pound,  JJ.,  concur. 

Order  affirmed. 


HOTE. 

Traasfer  of  Warehouse  Receipt  ai  Di« 
TestlAC  Vemdor'a  Iiien. 

This  note  deals  with  the  transfer  of  a 
warehouse  receipt  as  divesting  a  vendor's 
lien.  As  to  the  negotiability  of  warehouse 
receipts  see  the  note  to  National  Union  Bank 
V.  Shearer,  17  Ann.  Cas.  664. 

Where  goods  held  in  a  warehouse  are  sold 
and  the  warehouse  receipt  is  transferred  to 
the  vendee  with  intent  thereby  to  complete 
the  sale,  the  seller  loses  his  vendor's  lien,  a 
transfer  of  a  negotiable  warehouse  receipt 
being  considered  as  a  constructive  delivery 
of  the  goods.     Parker  v.   Byrnes,  1   Lowell 


539,    18   Fed.    Cas.   No.    10,728;    Barrett   v. 
Goddard,  3  Mason  107,  2  Fed.  Cas.  No.  1,046. 
And   see   the   reported   case.     In   Parker   v. 
Byrnes,  supra,  the  court  said:     "But  I  take 
the  modern  doctrine  to  be,  that  if  the  buyer 
stops  payment  before  the  seller  has  actually 
parted  with  possession,  though  after  he  has 
parted  with  the  title,  if  no  rights  of  inno- 
cent third  persons  have  intervened,  his  lien 
revives,   if  he  is  able  to  give  up  the  note 
received  for  the  price,  and  that  an  assignee 
in  bankruptcy  stands  in  this,  as  in  all  other 
cases   not    involving    fraud,   on    the    precise 
footing  of  the  bankrupt  himself.     Arnold  v. 
Delano,  4  Cush.    (Mass.)   33.     So  that  if  it 
were  true,  as  assumed  by  the  defendant  in 
his  letter  of  the  ninth  of  February,  that  the 
possession  was  still  in  him,  he  had  a  lien 
somewhat  analogous  to  the  right  of  stoppage 
in  transitu,  which  he  might  enforce  against 
the  bankrupt,  and  against  the  present  plain- 
tiff.    In   the   case  of  the  two  lots  entered, 
and  warehoused  by  Oakes,  it  is  now  admit- 
ted that  there  was  no  scintilla  of  possession 
left  in  Byrnes.     And  it  seems  to  me  equally 
clear  that  Oakes  was   in   possession   of  the 
Ashton  salt.     The  defendant  had  made  over 
all  the  papers  necessary  for  the  withdrawal 
of  this  salt  from  the  warehouse;   the  ware- 
houseman had  agreed  to  look  to  Oakes  as 
his  principal,  and  the  order  itself  shows  that 
the  salt  was  all  that  remained  of  a  certain 
cargo,  and  so  must  have  been  separate  and 
distinct  from  all  other  goods.    This  was  all 
the  delivery  that  the  nature  of  the  case  re- 
quired, and  Naylor  &,  Company  thereby  be- 
came the  agent  of  Oakes,  and  ceased  to  be 
the  agent  of  Byrnes,  which  is  the  usual  test." 
In  Conrad  v.  Fisher,  37  Mo.  App.  407,  8 
L.R.A.  147,  the  court  in  discussing  the  vari- 
ous ways  in  which  a  vendor's  lien  may  be 
divested,     said:     "Still     another     exception, 
having  its  foundation,  in  this  country,  in  the 
general  usages  of  trade,  of  which  the  courts 
take   judicial   notice    (Gibson   v.    Stevens,   8 
How.  384,  399,  12  U.  S.   (L.  ed.)   1123),  but 
confirmed   in   nearly   all    the   states   of    the 
union    by    statutes,    relates    to    symbolical 
transfers  of  personal  property  in  warehouses, 
by  the  transfer  of  warehouse  receipts.     Fol- 
lowing the  precedent  set  by  the  great  case 
of  Lickbarrow  v.  Mason,  2  T.  R.   (Eng.)   63, 
•1  Smith  Lead.  Cas.  388,  it  is  now  the  recog- 
nized law  of  this  country  that  the  owner  of 
goods,  or  one  having  the  legal  right  to  sell 
or  to  pledge  them,  may  invest  another  with 
the  full  title  and  constructive  possession  of 
them,  by  transferring  to  him  a  bill  of  lading 
or  a  warehouse  receipt  which  has  been  issued 
as  their  symbolical  representative,  either  by 
a  carrier  or  a  warehouseman  in  whose  cus- 
tody they  are,  so  as  to  discharge  the  ven- 
dor's lien  or  his  right  of  stoppage  in  tran- 
situ,  if  tiie  transferee  of  the  bill  of  lading 
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or  warehouse  receipt  reeeWes  it  bona   fide 
and  far  a  valuable  conBideration." 

It  seems  that  where  a  vendor  who  is  him- 
self the  warehouseman  sells  to  a  person  who 
becomes  bankrupt  before  the  goods  are  re- 
moved from  the  warehouse,  the  vendor  is  not 
divested  of  his  vendor's  lien  and  the  assignees 
in  bankruptcy  cannot  recover.  Townley  ▼. 
Crump,  24  Ad.  ft  £1.  58»  31  £.  C.  L.  23; 
Grice  v.  Richardson,  3  App.  Cas.  (£ng.)  319, 
24  Moak  214.  But  see  Barrett  v.  Goddaxd, 
3  Mason  107>  2  Fed.  Cas.  No.  1,040. 


POWELL 

v. 

POWELL. 

Wisconsin  Supreme  Court — April  13,  1916. 
leo  Wis,  S04;  162  N.  W.  168. 


Set-off  —  Coumterolaiai  for  Tort  Im  Ae- 
tioB  for  Tort. 

Under  St.  1913,  §  2666,  authorising  a  coun- 
terclaim arising  out  of  the  transaction  set 
forth  in  the  complaint,  defendant,  in  an  ac- 
tion for  slander,  may  plead  as  a  counterclaim 
a  slander  by  plaintiff  arising  at  the  same 
time  and  place  as  the  slander  alleged  in  the 
complaint,  for  the  word  "transaction"  in- 
cludes the  entire  word  encounter. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Sauk  county: 
O'Nexix,  Judge. 

Action  by  £d  Powell,  plaintiff,  against 
Clarence  Powell,  defendant.  From  judgment 
rendered,  plaintiff  appeals.    Affirmed. 

[504]  This  action  was  brought  to  recover 
damages  for  slander.  The  complaint  sets  up 
three  separate  causes  of  action.  The  defend- 
ant answered,  setting  up  two  counterclaims, 
to  each  of  which  the  plaintiff  demurred. 

The  court  sustained  the  demurrer  as  to  the 
second  counterclaim  and  overruled  it  as  to 
the  first. 

The  plaintiff  assigns  error  in  overruling 
the  demurrer  to  the  first  counterclaim,  which 
is  aa  follows: 

"Further  answering  the  allegations  of  the 
first  cause  of  action  in  gaid  complaint  con- 
tained, and  as  and  for  a  counterclaim  there- 
to, the  defendant  alleges  that  on  the  6th  day 
of  May,  1913,  at  the  time  and  place  and  as 
a  part  of  the  conversation  therein  referred 
to,  the  said  plaintiff  in  the  presence  and 
hearing  of  one  Floyd  Darrow,  Lula  Powell, 
Ann.  Cas.  1917D — 8. 
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Elmina  Powell,  Albert  Wagner,  and  other 
persons,  did  maliciously  speak  and  publish 
to,  of,  and  concerning  this  defendant  the  fol- 
lowing false  and  scandalous  defamatory 
words,  to  wit:  'You  are  a  pup,  the  biggest 
pup  that  ever  lived;'  thereby  charging  and 
intending  to  charge  that  this  defendant  was 
a  person  of  low,  mean,  and  disreputable  char- 
acter and  habits.  That  in  addition  to  said 
false  and  defamatory  words,  and  on  the  same 
date  and  under  the  same  circumstances  and 
in  the  hearing  of  the  same  persons,  the  plain- 
tiff did  maliciously  speak  and  publish  to,  of, 
and  concerning  the  defendant  the  following 
fase,  scandalous,  and  defamatory  words,  to 
wit:  'Where  is  that  watch  you  stole  from 
your  father?'  thereby  charging  and  intending 
[505]  to  charge  that  the  defendant  stole  his 
father's  watch;  and  defendant  further  shows 
aa  a  part  of  his  said  counterclaim  that  by 
reason  of  the  utterance  of  such  false  and 
defamatory  words  the  defendant  has  suffered 
great  damage  to  his  reputation  and  great 
mental  anguish,  all  to  his  damage  in  the 
sum  of  two  thousand  dollars  ($2,000)." 

QrotopKorBi,  Evans  d  Thomau  for  ap- 
lant. 

JcBones  A,  Stone  and  John  A.  Aylward  for 
respondent. 

Kebwin,  J. — The  first  cause  of  action 
charged  that  on  May  6,  1913,  "in  the  town 
of  Kxcelsior,  county  of  Sauk,  state  of  Wis- 
consin, the  defendant,  in  the  presence  and 
hearing  of  Floyd  Darrow,  Lula  Powell,  the 
plaintiff's  wife,  and  others,  maliciously  spoke 
of  and  concerning  the  plaintiff  the  following 
false  and  defamatory  words:  'You  stole 
straw  from  your  mother.     You  are  a  thief.' 

"Further  complaining,  plaintiff  alleges 
that  by  reason  of  the  utterance  of  such  false 
and  slanderous  words  the  plaintiff  has  suf- 
fered a  great  damage  to  his  reputation  and 
has  suffered  a  great  mental  anguish,  and  has 
been  damaged  in  the  sum  of  two  thousand 
dollars   ($2,000)." 

To  this  cause  of  action  the  defendant  set 
up  the  counterclaim  set  forth  in  the  state- 
ment of  facts. 

The  decisions  of  this  court  construing  the 
Code  favor  settling  all  controversies,  so  far 
as  may  be,  in  one  action.  In  an  action  by 
plaintiff  for  assault  and  battery  committed 
by  the  defendant  on  him,  an  assault  by  plain- 
tiff on  defendant  in  the  same  affray  was  held 
pleadable.  Pelton  v.  Powell,  06  Wis.  473,  71 
N.  W.  887;  Gutzman  v.  Clancy,  114  Wis.  589, 
90  N.  W.  1081,  58  L.R.A.  744.  If  in  the 
same  encounter,  in  an  action  by  plaintiff  for 
assault  and  battery,  defendant  may  counter- 
claim for  assault  and  battery  committed  on 
him,  it  seems  clear  that  [506]  in  a  slander 
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action  the  defendant  may  plead  a  slander 
arising  at  the  same  time  and  place  as  the 
slander  set  up  in  the  complaint.  It  has  been 
held  bv  this  court  that  the  word  "transac- 
tion"  in  sec.  2656,  Stats,  as  applied  to  as- 
sault and  battery  cases,  includes  the  entire 
physical  encounter.  Pelton  v.  Powell,  supra; 
Gutzman  v.  Clancy,  supra.  It  seems  plain, 
therefore,  that  in  slander  cases  "transaction" 
must  include  the  entire  word-encounter. 

In  Pelton  v.  Powell,  supra,  it  was  sought 
to  limit  "transaction"  to  contract  relation, 
but  that  contention  was  overruled.  Page 
475.  If  the  counterclaim  grows  out  of  the 
same  transaction  and  also  defeats  or  modi- 
fies the  plaintiff's  claim,  it  may  be  pleaded 
under  Wisconsin  decisions. '  Dietrich  v.  Koch, 
35  Wis.  618;  Weatherby  v.  Meiklejohn,  56 
Wis.  73,  33  N.  W.  697;  Heckman  v.  Swartz, 
55  Wis.  173,  12  N.  W.  439.  As  to  meaning 
of  *' transact  ion"  as  defined  by  this  court,  see 
Emerson  v.  Nash,  124  Wis.  369,  382,  102 
N.  W.  921:  McArthur  v.  Moffet,  143  Wis. 
564,  128  N.  W.  445,  33  L.R.A.(N.S.)  264. 
True,  there  is  some  conflict  of  authority,  as 
pointed  out  in  Gutzman  v.  Clancy,  114  Wis. 
389,  90  N.  W.  1081,  58  L.R.A.  744,  and 
Wrege  v.  Jones,  13  K.  D.  267,  3  Ann.  Cas. 
482,  100  N.  W.  705,  112  Am.  St.  Rep.  679. 
We  think,  however,  that  this  case  is  ruled 
by  former  decisions  of  this  court  heretofore 
cited,  therefore  the  order  of  the  court  below 
is  right  and  must  be  affirmed. 

By  the  Coubt. — The  order  appealed  from 
is  affirmed. 


Coumterelalai 


NOTE. 

for   Tort   in   Aotion   for 
Tort. 


Oeneral  Rule. 

In  accordance  with  the  holding  in  Wrege 
V.  Jones,  13  N.  D.  267,  3  Ann.  Cas.  482,  the 
majority  of  the  recent  cases  hold  that  under 
a  statute  allowing  a  counterclaim  on  a  cause 
of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  or  connected  with  the 
same  subject-matter,  one  tort  cannot  be  set 
off  in  an  action  for  another  tort.  Edge  v. 
Weigel,  97  L.  T.  N.  S.  (Eng.)  447;  Replogle 
V.  Toledo,  etc.  R.  Co.  184  111.  App.  338; 
Adams  v.  Schwartz,  137  App.  Div.  230,  122 
N.  y.  S.  41;  Pettis  v.  Schwartz,  137  App. 
Div.  242,  122  K.  Y.  S.  50;  McCormick  v. 
Schtrenck  (Tex.)  130  S.  W.  720;  Dees  v. 
Thompson  (Tex.)  166  S.  W.  56;  Smith  v. 
Alvord,  31  Utah  346,  88  Pac.  16.  And  see 
Craig  V.  Chicago,  etc.  R.  Co.  97  Neb.  586, 
150  N.  W.  648. 

In  Edge  v.  Weigel,  supra,  the  plaintiff,  a 
dealer  in  automobiles,  brought  an  action  for 


libel  against  the  defendant  for  making  emr- 
tain  statements  in  a  paper  derogatory  to 
him  as  a  manufacturer  of  a  certain  type  of 
car.  Tlie  defendant  while  admitting  the  fact 
that  he  had  written  the  articles  counter- 
claimed  to  the  effect  that  an  agent  of  the 
plaintiff  had  published  a  statement  in  a 
paper  setting  forth  that  he  was  a  man  of 
no  honor  and  therefore  it  was  not  safe  to 
have  dealings  with  him.  The  court  held 
that  the  defendant  was  not  entitled  to  his 
counterclaim,  because  it  did  not  relate  to 
the  same  cause  of  action  within  the  meaning 
of  a  statute  providing  that  such  a  plcadin«; 
must  seek  "relief  relating  to  or  connected 
with  the  original  subject  of  the  cause  or 
matter."  The  court  said;  "It  is  as  plain 
as  can  be  that  it  is  of  the  essence  of  a  counter- 
claim that  there  should  be  certain  rights 
in  the  defendant  against  tlie  plaintiff  to  an 
action.  But  you  can  have  a  counterclaim 
by  the  defendant  to  an  action  against  a 
person  not  already  a  party  to  the  action, 
for  the  subsection  goes  on  to  say  this:  'And 
also  all  such  relief  relating  to  or  connected 
with  the  original  subject  of  the  cause  or 
matter,  and  in  like  manner  claimed  against 
any  other  person,  whether  already  a  party 
to  the  same  cause  or  matter  or  not,  who 
shall  have  been  duly  served  with  notice  in 
writing  of  such  claim  pursuant  to  any  rule 
of  court  or  any  order  of  the  court,  as  might 
properly  have  been  granted  against  such 
person  if  he  had  been  made  a  defendant  to 
a  cause  duly  instituted  by  the  same  defend- 
ant for  the  like  purpose.'  That  is  to  say,  a 
defendant  is  not  entitled  because  he  may 
have  a  cause  of  action  against  the  plaintiff 
to  drag  into  that  litigation  any  third  person 
who  may  be  connected  with  the  plaintiff.  It 
can  only  be  done,  as  it  seems  to  me,  out  of 
manifest  justice  to  the  third  person,  if  the 
,  relief  sought  against  the  third  person  is 
'relief  relating  to  or  connected  with  the  orij?- 
inal  subject  of  the  cause  or  matter.'  Those 
are  not  words  which  are  susceptible  of  very 
precise  legal  definition  or  meaning,  but  they 
are  reasonably  clear,  at  least  as  applied  to 
the  case  now  before  us." 

In  Replogle  v.  Toledo,  etc.  R.  Co.  184  111. 
App.  338,  which  was  an  action  brought 
against  the  defendant  company  for  the  death 
of  a  horse  and  sheep  alleged  to  have  been 
caused  by  the  failure  of  the  defendant  to 
maintain  fences  along  its  tracks  and  cattle 
guards  at  crossings,  the  railroad  company 
counterdaimed  for  injury  to  its  locomotive 
caused  by  the  live  stock  running  against  its 
sides.  The  court  held  that  this  counterclaim 
could  not  be  pleaded  under  the  statute,  as 
the  torts  were  separate  and  distinct  acts. 

In  Craig  v.  Chicago,  etc,  R.  Co.  97  Neb. 
686,  150  N.  W.  648,  an  action  for  the  death 
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of  the  plaintiff's  wife  resulting  from  a  colli- 
sion between  her  carriage  and  a  train  of  the 
defendant  company,  the  latter  counterclaimed 
for  damages  to  its  locomotive  and  cars  from 
the  negligent  driving  of  the  deceased.  While 
the  court  refused  to  allow  the  counterclaim 
for  another  reason  it  was  questioned  whetlier 
a  tort  could  be  set  off  against  another  tort 
«ven  had  the  feature  which  controlled  the 
decision  been  absent. 

In  Adams  v.  Schwartz,  137  App.  Div.  230, 
122  K.  Y.  S.  41,  in  which  the  original  cause 
of  action  was  false  imprisonment  and  mali- 
cious prosecution,  the  defendant  counter- 
claimed  for  the  acts  for  which  the  prosecu- 
tion was  had,  viz.  a  trespass  on  his  property 
and  the  posting  of  an  advertisement  without 
his  permission.  It  was  held  that  the  coun- 
terclaim was  not  a  good  one,  because  the 
torts  were  of  a  different  kind  and  did  not 
arise  from  the  same  transaction  as  required 
by  the  statute  (Code  Civil  Procedure,  §  501) 
which  defines  a  counterclaim  as  "'a  cause  of 
action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff^s  claim  or  connect- 
ed with  the  subject  of  the  action."  The 
court  said:  "It  is  now  well  settled  that  in 
an  action  either  on  contract  or  on  tort  a 
counterclaim  may  be  interposed  based  upon 
eitlier  contract  or  tort,  provided  it  answers 
the  other  requirements  of  sections  501  and 
502  of  the  Code  of  Civil  Procedure,  namely, 
that  it  arises  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  is  con- 
nected with  the  subject  of  the  action,  or,  ii 
the  action  be  on  contract,  is  any  other  cause 
of  action  arising  on  contract  and  existing  at 
the  time  the  action  was  commenced.  (Dea- 
gan  V.  Weeks,  67  App.  Div.  410;  Rothschild 
V.  Whitman  [132  X.  Y.  472],  supra;  Ter 
Kuile  V.  Marsland  [81  Hun  420],  supra,  and 
Thomson  v.  Sanders  [118  N.  Y.  252],  supra.) 
If  the  facts  necessary  to  the  proof  of  either 
cause  of  action  involve  an  inquiry  concern- 
ing the  same  transaction  or  matter,  that  is 
regarded  by  many  of  the  authorities  as  a 
material  consideration,  but  it  is  not  con- 
trolling unless  from  the  nature  of  the  coun- 
terclaim it  may  fairly  be  said  that  it  arises 
out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  is  necessarily  or  directly 
connected  with  the  subject  of  the  action." 
See  also  Pettis  v.  Schwartz,  137  App.  Div. 
242,  122  N.  Y.  S.  50, '  a  case  based  on  the 
same   state   of   facts   and   decided   the   same 

way. 

In  McCormick  v.  Schtrenck  (Tex.)  130  S. 
W.  720,  the  plaintiffs,  who  were  husband  and 
wife,  brought  an  action  against  the  defend- 
ant for  an  assault  and  battery  on  the  wife, 
while  the  defendant  counterclaimed   for  as- 
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sault  made  on  him  by  the.  husband  on  a  sub- 
sequent occasion.  It  was  held  that  these 
assaults  were  two  separate  and  distinct  acts 
between  different  persons  and  occurring  at 
different  times,  and  could  not  be  set  off 
against  each  other.  The  court  said:  "And 
this,  we  think,  would  be  true,  even  if  these 
separate  assaults  were  between  the  same  par- 
ties. The  refusal  to  countenance  such  a  pro- 
cedure on  the  part  of  our  courts  is  based 
upon  the  idea  that  it  would  be  contrary  to 
public  policj'  to  permit  one  who  had  com- 
mitted an  assault  upon  another,  and  against 
whom  a  civil  prosecution  had  been  instituted, 
to  plead  in  offset  to  the  action  that  the 
plaintiff  had  committed  a  similar  assault 
upon  him  on  another  occasion."  In  another 
Texas  case,  Dees  v.  Thompson  (Tex.)  16C> 
S.  W.  56,  an  action  for  damages  for  shooting 
and  killing  the  plaintiff's  horse,  the  defend- 
ant counterclaimed  for  damages  suffered  in 
several  trespasses  by  the  horse  and  expenses 
sustained  in  feeding  the  animal  during  one 
of  those  trespasses.  Tlie  court  held  that  the 
counterclaim  could  not  be  pleaded  since  it 
was  an  independent  cause  of  action,  in  no 
wise  incident  to  or  connected  with  the  plain- 
tiff's cause  of  action.  The  court  said:  "In 
an  action  upon  tort,  tlie  defendant  cannot 
set  off  or  reconvene  for  damages  resulting 
from  a  tort  previously  committed  by  the 
plaintiff.  The  statute  relating  to  this  mat- 
ter does  not  cover  disconnected  claims  for 
damages  arising  in  tort." 

In  the  case  of  Smith  v.  Alvord,  31  Utah 
346,  88  Pac.  16,  the  plaintiff  brought  an 
action  in  equity  to  restrain  the  defendant 
from  digging  a  ditch  close  to  his  property 
thereby  injuring  a  fence  belonging  to  him, 
and  also  killing  his  shade  trees  on  the  bound- 
ary of  his  land  by  exposing  the  roots. 
Among  other  matters  of  defense,  the  defend- 
ant counterclaimed  for  damages  from  the  act 
of  the  plaintiff  in  cutting  down  certain  other 
trees  growing  upon  the  boundaries  after  the 
restraining  order  had  been  issued,  throwing 
their  limbs  on  his  (defendant's)  land  and 
destroying  his  fence.  It  was  held  that  the 
counterclaim  could  not  be  properly  pleaded 
because  both  causes  of  action  were  torts  and 
it  was  an  attempt  to  meet  one  tort  by  an- 
other. The  court  said:  "The  great  weight 
of  authority  on  this  subject,  as  well  as  the 
reason  of  the  thing,  under  statutes  permit- 
ting counterclaims,  is  to  the  effect  that  a 
tort  cannot  be  counterclaimed  against  an- 
other tort." 

Exception  to  Bute, 

On  the  other  hand  it  has  been  held  that 
under  some  circumstances  one  tort  may  he 
set  off  against  another  where  they  are  so 
closelv  connected  as  to  form  one  transaction. 
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Hackney  v.  Fetsch,  123  Minn.  447,  143  N. 
W.  1128.    And  see  the  reported  case. 

In  Hackney  v.  Fetsch,  123  Minn.  447,  143 
N.  W.  1128,  it  appeared  that  the  plaintiff 
had  leased  a  room  in  a  building  owned  by 
him  to  the  defendant  for  the  purpose  of 
keeping  a  cigar  store.  The  defendant  occu- 
pied the  premises  for  a  year,  and  then  on 
the  refusal  of  the  plaintiff  to  rent  it  again 
to  him,  moved  out  before  the  expiration  of 
the  lease.  The  plaintiff  took  possession  and 
had  new  locks  placed  on  the  doors,  where- 
upon the  defendant  and  his  employees  drove 
him  out  forcibly.  The  plaintiff  then  brought 
action  for  $100  damages  and  to  have  the  de- 
fendant restrained  from  interfering  with  his 
possession  of  the  building.  The  defendant 
counterclaimed  that  the  lease  had  not  yet 
expired  and  that  the  plaintiff  had  broken 
into  the  room  and  converted  his  goods  to 
the  value  of  $500.  The  court  held  that  the 
two  acts  arose  at  the  same  time  and  out  of 
the  same  transaction,  and  that  though  the 
actual  conversion  of  the  defendant's  stock 
occurred  after  the  action  commenced,  yet  as 
the  entry  and  wrongful  exclusion  of  the  de- 
fendant had  taken  place  previous  to  that 
time,  the  counterclaim  was  proper. 

In  the  reported  case,  it  is  held  that  in  an 
action  for  slander,  the  defendant  may  coun- 
terclaim for  a  slander  committed  at  the  same 
time  and  place;  the  word  "transaction"  in 
the  Wisconsin  statute  including  the  entire 
encounter  between  the  parties. 


BOGER 

V. 

OEDAR  COVE  LUMBER  COMPANY. 

North  Carolina  Supreme  Court — May  13, 

1914. 

les  N.  Car,  657;  SI  S.  E.  784. 


Attaolimeiit    —    Bond    —    Sis&atnre    in 
Wrons  Place  —  Effect. 

Under  Revisal  1905,  §  763,  directing  the 
officer  issuing  a  warrant  of  attachment  to 
require  a  written  undertaking  on  the  part 
of  plaintiff  with  suflBcient  surety,  it  was 
immaterial  that  the  surety,  by  mistake, 
signed  his  name  to  the  justification  of  the 
undertaking,  instead  of  to  the  undertaking 
itself,  since,  the  statute  prescribing  no  rule 
as  to  the  execution  of  the  undertaking,  a 
signing  and  delivery  is  sufficient,  and,  where 
the  statute  requires  an  instrument  to  be 
signed,  but  does  not  require  it  to  be  sub- 
scribed, it  is  not  necessary  for  the  signature 


to  appear  on  any  particular  part  of  the  in- 
strumeQt,  if  written  with  intent  to  become 
bound. 

Amemdment  of  Bomd. 

If  an  attachment  imdertaking  was  invalid 
where  the  surety  signed  his  name  to  the  jus- 
tification, instead  of  to  the  undertaking,  the 
court  had  power,  on  a  motion  to  vacate,  to 
permit  the  filing  of  a  proper  undertaking. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Burke 
county:     Webb,  Judge. 

Action  by  Derr  Boger,  plaintiff,  against 
Cedar  Cove  Lumber  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affibmes). 

[557]  This  action  was  commenced  on  30 
December,  1911,  returnable  on  30  January, 
3912,  to  recover  the  sum  of  $67,  due  by  ac- 
count, with  interest.  At  the  same  time  a 
warrant  of  attachment  was  issued,  return- 
able on  the  same  day  as  the  summons,  and 
on  the  return  day  judgment  was  rendered  by 
said  justice,  for  the  sum  of  $70.35,  interest 
and  costs. 

On  1  February,  1912,  a  notice  was  issued 
to  the  Drexel  Furniture  Company  to  show 
cause  on  3  February,  1912,  why  the  condi- 
tional judgment  rendered  against  it  should 
not  be  made  absolute,  and  to  answer  on  oath 
what  was  due  from  it  to  the  Cedar  Cove 
Lumber  Company,  the  defendant. 

The  furniture  company  appeared  in  an- 
swer to  the  notice,  and  at  the  same  time  the 
lumber  company  entered  a  special  appear- 
ance, and  moved  the  court  to  set  aside  the 
judgment  rendered  in  the  action  and  to  va- 
cate the  attachment  issued  and  to  dismiss- 
the  action  upon  the  following  grounds: 

[558]  (1)  That  no  proper  undertaking  on 
the  part  of  the  plaintiff,  with  sufficient  sure- 
ty, conditioned  as  provided  by  section  763  of 
the  Revisal  of  1905,  was  required  or  taken 
by  the  justice's  court  before  issuing  the  war- 
rant of  attachment  therein  as  required  by 
said  section. 

(2)  That  there  has  been  no  proper  publi- 
cation of  the  summons  and  warrant  of  at- 
tachment herein,  as  required  by  section  77& 
of  the  said  Revisal. 

The  said  justice  having  found  as  a  fact 
that  by  oversight  and  mistake,  R.  R.  Boger, 
the  surety  on  the  attachment  bond  or  under- 
taking, had  signed  the  verification  of  said 
bond  or  undertaking,  but  had  failed  to  sign 
the  bond  or  undertaking  itself,  made  the  or- 
der denying  the  motion  of  the  Cedar  Cove 
Lumber  Company  to  vacate  the  attachment 
and  dismiss  the  action,  and  allowed  the  said 
R.  R.  Boger  to  sign  as  surety  on  said  bond 
or  undertaking,  on  said  8  February,  1012; 
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and  the  said  Cedar  Cove  Lumber  Company, 
having  excepted,  appealed  to  the  Superior 
Court. 

The  appeal  was  heard  at  the  December 
Term,  1913,  of  the  Superior  Court,  and  the 
Cedar  Cove  Lumber  Company  again  put  in 
a  special  appearance  and  renewed  the  mo- 
tion to  vacate  the  attachment  and  dismiss 
the  action  made  before  the  justice. 

The  court,  upon  appeal,  found  as  a  fact 
that  proper  advertisement  of  the  attachment 
proceedings,  when  issued  before  the  justice 
of  the  peace,  was  made,  and  notice  relative 
to  same  posted  and  given  as  the  law  directs; 
that  the  justice  of  the  peace  had  the  right 
and  power  under  the  statute  to  allow  the 
said  Boger  to  sign  the  bond  at  the  time  he 
did  sign  it,  and  that  it  was  a  mere  inadver- 
tence on  the  part  of  Boger  not  signing  the 
bond  in  the  proper  place  at  the  time  the  at- 
tachment pr(K;eedings  were  issued;  that  at 
the  time  the  said  Boger  verified  the  said 
bond  it  was  his  intention  to  sign  the  bond 
at  the  proper  place,  and  he  really  thought 
he  had  done  so. 

The  motion  of  the  defendant  was  denied, 
and  it  excepted. 

Judgment  was  rendered  in  favor  of  plain- 
tiff, and  the  defendant  appealed* 

Avery  d  Ervin  for  appellant. 
8.  J.  Ervin  for  appellee. 

[559]  Allen,  J. — ^His  Honor  has  found  as 
a  fact  that  the  summons  and  warrant  of 
attachment  have  been  duly  served,  and  there 
is  no  exception  to  the  finding. 

The  only  irr^ularity,  therefore,  in  the 
proceeding  is  that  the  surety  on  the  under- 
taking of  the  plaintiff  signed  his  name  to 
the  justification  of  the  undertaking  instead 
of  to  the  undertaking  itself,  and  as  to  this 
his  Honor  finds  that  it  was  the  result  of  a 
mistake,  and  that  it  was  the  intention  of 
the  surety  to  sign  the  undertaking,  and  he 
thought  he  had  done  so. 

The  statute  (Rev.  sec.  763)  directs  the 
officer  issuing  a  warrant  of  attachment  to 
''require  a  written  undertaking  on  the  part 
of  the  plaintiff,  with  sufiicient  surety,"  but 
it  fails  to  prescribe  any  rule  as  to  its  ex- 
ecution, and  a  signing  and  delivery  would 
be  sufficient. 

The  authorities  make  a  distinction  between 
statutes  requiring  instruments  to  be  signed 
and  those  requiring  them  to  be  subscribed, 
holding  with  practical  unanimity  in  refer- 
ence to  the  first  class  that  it  is  not  neces- 
sary for  the  name  to  appear  on  any  particu- 
lar part  of  the  instrument,  if  written  with 
the  intent  to  become  bound;  and  as  to  the 
second  class,  that  the  name  must  be  at  th« 
end  of  the  instrument. 
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In  Richards  v.  W.  M.  Ritter  Lumber  Co. 
168  N.  C.  56,  Ann.  Cas.  1913D  313,  73  S.  E. 
485,  dealing  with  this  question,  the  Court 
said:  "It  is  well  settled  in  this  State  that 
when  a  si^ature  is  essential  to  the  validity 
of  an  instrument  it  is  not  necessary  that  the 
signature  appear  at  the  end,  unless  the  stat- 
ute uses  the  word  'subscribe.'  Devereux  v. 
McMahon,  108  N.  C.  134,  12  S.  E.  902,  12 
L.R.A.  205.  This  has  always  been  ruled  in 
this  State  in  regard  to  wills,  as  to  which 
the  signature  may  appear  anywhere.  If  this 
is  true  of  a  ^signature,'  it  must  also  be  true 
of  the  word  'countersign.'  It  has  been  often 
held  that  the  place  of  signing  is  a  matter 
of  taste.  Adams  v.  Field,  21  Vt.  264;  30 
Cyc.  441." 

We  are.  therefore  of  opinion  that  the  sure- 
ty signed  the  undertaking  when  it  was  first 
filed,  and  that  it  was  then  valid  and  binding 
on  him. 

[560]  We  are  further  of  opinion  that  if 
invalid,  the  court  had  the  power  to  permit 
it  to  be  filed  afterwards.  Pharr  v.  Cabarrus 
County,  165  N.  C.  523,  81  S.  E.  782. 

Affirmed. 


HOTE. 

RIskt  to  Aaiend  Attaohaiemt  Bond. 

Amendment  Allowed: 

Under    Statute    Expressly    Authorizing 

Amendment,    117 
Under  Statute  Not  Expressly  Authoriz- 
ing Amendment,  118 
Amendment  Not  Allowed,  119 


Amendment  Allowed, 

Under  Statute  Expressly  Authorizino 

Amendment. 

Under  the  authority  of  statutes  which  in 
express  terms  authorize  amendments  to  at- 
tachment bonds,  in  many  jurisdictions  where- 
in the  giving  of  a  prescribed  bond  or  under- 
taking is  a  prerequisite  to  the  issuance  of 
an  attachment  writ,  attachment  bonds  have 
been  held  to  be  amendable  subsequent  to  the 
issuance  of  the  writ  either  by  the  giving  of 
a  new  bond  or  by  a  correction  of  the  old. 

Alabama. — Sims  v.  Jacobson,  51  Ala.  186 
(names  of  individual  members  of  several 
partnerships,  plaintiJBT  and  defendant  omit- 
ted) ;  Ex  p.  Nicrosi,  103  Ala.  104,  15  So.  507 
(failure  properly  to  describe  party,  there 
being  no  mistake  as  to  identity) ;  McKissack 
v.  Witz,  120  Ala.  412,  25  So.  21  (addition 
of  name  of  new  party  defendant  allowed ) . 

California. — ^Bone  v.  Trafton,  31  Cal.  App. 
30,   159   Pac.   819    (word   ''free"  or   "house" 
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omitted  before  the  word  holder  in  affidavit 
of  sureties  attached  to  undertaking).  Com- 
pare Tibbet  v.  Sue,  122  Cal.  206,  64  Pac.  741 

(decided  previous  to  enactment  of  statute). 
Oeorffia.—OliveT    v.    Wilson,    29    Ga.    642 

(bond  not  attested);  Irvin  v.  Howard,  37 
Ga.  18  (amount  of  bond  insufficient) ;  Kent 
V.  Downing,  44  Ga.  116  (error  in  designa- 
tion of  term  of  court  to  which  attachment 
was  returnable)  ;  Long  v.  Hood,  46  Ga.  226 

(plaintifTs  name  signed  by  one  who  failed 
to  designate  that  he  signed  as  attorney)  ; 
Sutherlin  ▼.  Underwriter's  Agency,  53  Ga. 
442  (obligee's  name  omitted) ;  Lockett  v.  De 
Xeufville,  55  Ga.  464  (amount  of  bond  in- 
sufficient). See  also  Smith  v.  Joiner,  27  Ga. 
65:  Blake  v.  Camp,  46  Ga.  298;  Gucken- 
heimer  v.  Day,  74  Ga.  1.  Compare  Copeland 
V.   Monroe,   16  Ga.   App.   586,   85   S.   E.   789 

(paper  purporting  to  be  bond  but  containing 
no  security). 

Illinois, — Lea  v.  Vail,  2  Scam.  473  (bond 
having  no  seal  or  scrawl).  See  also  Hunter 
V.  Ladd,  1  Scam.  551;  Schmitt  v,  Devirie,  63 
111.  App.  289. 

Iowa. — Elliott  v,  Stevens,  10  la.  418  (bond 
insufficient  in  amount)  ;  Holmes  v.  Budd,  11 
la.  186  (mistake  as  to  designation  of  court 
in  which  proceedings  were  being  had) ;  Ham- 
blc  y.  Owen,  20  la.  70  (bond  insufficient  in 
amount)  ;    Gourley   v.   Carmody,   23   la.   212 

(bond  insufficient  in  amount);  Griffith  v.. 
Milwaukee  Harvester  Co.  92  la.  634,  61  N. 
W.  243,  54  Am.  St.  Rep.  573  (bond  insuffi- 
cient in  amount ) .    See  also  Bretney  v.  Jones, 

1  G.  Greene  366;  Churchill  v.  Fuliiam,  8  la. 
45;  Cheever  v.  Lane,  9  la.  193. 

Mississippi. — Greenwood  Grocery  Co.  v. 
Bennett,  101  Miss.  673,  58  So.  482, '598  (fail- 
ure to  describe  corporation  signing  bond  as 
such ) .  Compare  Houston  v.  Belcher,  12 
Sniedes  &  M.  514  (decided  previous  to  enact- 
ment of  statute ) . 

Missouri. — Van  Arsdale  v.  Krum,  9  Mo. 
397  (bond  not  conditioned  for  payment  of 
damages  accruing  by  reason  of  any  ^'process 
or  proceeding  in  the-  suit"  as  required  by 
statute)  ;  Beardslee  v.  Morgan,  29  Mo.  471 
(plaintiff's  name  signed  by  attorney  with- 
out authority)  ;  Henderson  v.  Drace,  30 
Mo.  358  (words  "under  seal"  omitted  from 
l)ody  of  bond ) .  See  also  Wood  v.  Squires, 
28  Mo.  528. 

Tennessee. — Brooks  v.  Hartman,  1  Heisk. 
36  (firm  name  signed,  instead  of  names  of 
firm  members).    See  also  Alexander  v.  Lisby, 

2  Swan  107;  Lillard  v.  Carter,  7  Heisk. 
604 ;  Hart  v.  Dixon,  5  I^a  336. 

Where  amendments  are  expressly  author- 
ized by  statute  some  decisions  not  only  hold 
that  the  plaintiff  may  exercise  that  right 
on  request,  but  go  further  and  make  it  the 
duty  of  the  court  to  give  an  opportunity  for 


amendment  before  quashing  the  attachment 
proceedings.  Lowry  v.  Stowe,  7  Port.  (Ala.) 
483;  Planters',  etc.  Bank  v.  Andrews,  8  Port. 
(Ala.)  404;  Alford  v.  Johnson,  9  Port. 
(Ala.)  320;  Lowe  v.  Derrick,  9  Port.  (Ala.) 
416;  Jackson  v.  Stanley,  2  Ala.  320;  IrA'in 
v.  Howard,  37  Ga.  18;  Tevis  v.  Hughes,  10 
Mo.  380;  Jasper  County  v.  Chenault,  38  Mo. 
357;  McDonald  v.  Fist,  53  Mo.  343.  See 
also  Scott  v.  Macy,  3  Ala.  250;  Conklin  v. 
Harris,  5  Ala.  213;  Hyde  v.  Adams,  80  Ala. 
Ill;  Lillard  v.  Carter,  7  Heisk.  (Tenn.)  604. 
Compare  Alexander  v.  Lisby,  2  Swan. 
(Tenn.)  107. 

Where  an  amendment  is  allowed  either  by 
correcting  the  original  undertaking  or  by 
substituting  a  new  one,  the  effect  is  to  vali- 
date the  proceeding  from  its  inception. 
Bone  v.  Trafton,  31  Cal.  App.  30,  159  Pac. 
819;  State  Branch  Bank  v.  Morris,  13  la. 
136;  Brooks  v.  Hartman,  1  Heisk.  (Tenn.) 
36.  See  also  Greenwood  Grocery  Co.  v.  Ben- 
nett, 101  Miss.  573,  58  So.  482,* 598, 

Under  Statute  Not  Expressly  Authobiz- 
ING  Amendment. 

Defective  attachment  bonds  have  been  held 
to  be  amendable  in  sonie  jurisdictions  subse- 
quent to  the  issuance  of  the  writ  in  respect 
to  matters  not  considered  to  be  of  a  sub- 
stantial character   under  authority  of   stat- 

w 

utes  authorizing  the  allowance  of  amend- 
ments to  bonds  and  undertakings  generally. 
Anonymous,  2  Mich.  N.  P.  118  (lacking  one 
surety);  Kidd  v.  Dougherty,  59  Mich.  240, 
26  N.  W.  510  (lacking  one  surety);  Adams 
v.  Kellogg,  63  Mich.  105,  29  N.  W.  679  (bond 
while  purporting  to  be  made  by  plaintiff  in 
attachment  as  principal  was  not  signed  by 
him,  but  only  by  two  sureties)  ;  Bell  v. 
Moran,  25  App.  Div.  461,  50  N.  Y.  S.  982 
(affidavit  of  justification  on  undertaking  ap- 
peared to  have  been  subscribed  by  surety, 
while  ih  body  it  purported  to  have  been  made 
by  one  of  plaintiffs). 

But  where  the  bond  is  a  nullity,  because 
jurisdictionally  defectiye,  a  cure  cannot  be 
effected  bv  amendment  or  the  filing  of  a  new 
undertaking.  Home  v.  Mitchell,  7  Bush 
(Ky. )  131  (bond  not  executed  in  presence 
of  elerk  as  required  by  statute).  See  also 
Anonymous,  2  Mich.  N.  P.  118;  Adams  v. 
Kellogg,  63  Mich.  105,  29  N.  W.  679.  Com- 
pare Finn  v.  Mehrbach,  30  Civ.  Pro.  242,  6& 
N.  Y.  S.  250. 

In  several  jurisdictions  in  which  there  ift 
no  express  statutory  authority  for  amending 
an  attachment  bond,  it  has  been  held  that 
amendments  of  defective  bonds  subsequent  to 
the  issuance  of  the  writ  are  allowable  under 
statutes  authorizing  generally  in  furtherance 
of  justice   the  amendment  of  any  pleading. 
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procesd,  or  proeeetfing.  Pierse  v.  Miles,  5 
Mont.  549,  6  Pac.  347  (failure  of  plaintiff 
to  sign  bond) ;  Kissam  v.  Marshall,  10  Abb. 
Pr.  (N.  Y.)  424  (iindei*taking  insuificient  in 
amount)  ;  Wells  v.  McCrady,  24  Okla.  295, 
103  Pac.  605  (bond  did  not  provide  indem- 
nity for  payment  of  attorney's  fees  as  stat- 
ute required)  ;  McCord,  etc.  Mercantile  Co. 
T.  Glenn,  6  Utah  139,  ^1  Pac.  500  (failure 
of  principal  to  sign  undertaking).  See  also 
Langstaff  v.  Miles,  5  Mont.  554,  6  Pac.  356, 
and  Singer  Mfg.  Co.  v.  Maflon,  5  Dill.  488, 
22  Fed.  Cas.  No.  12,903,  so  holding  with  re- 
<%pect  to  the  federal  and  Kansas  statute  re- 
lating to  amendments.  In  Pierse  v.  Miles, 
supra,  in  holding  that  a  statute  of  the  char- 
acter referred  to  was  applicable  to  an  at" 
tachment  bond,  the  court  said:  "The  four* 
teenth  section  of  the  code  provides  th^t  the 
court  may,  in  furtherance  of  ju^ice,  and  on 
MUch  terms  as  may  be  proper,  amend  any 
pleading  or  proceeding  by  correcting  a  mis- 
lake  in  any  respect:  Tlie  purpose  of  requir- 
ing an  undertaking  in  attachment  is  secur- 
ity to  the  defendant  whose  property  has  been 
stnzed  by  process  of  law.  And  it  is  not  very 
material  to  the  defendant  when  the  under- 
taking is  filed,  provided  this  purpose  is  ac- 
complished. Before  the  writ  can  issue,  the 
clerk  must  require  a  written  undertaking  on 
the  part  of  the  plaintiff.  But  the  clerk  is 
not  a  judicial  officer,  itnd  suppose  he  accepts 
an  undertaking  that  is  defective  in  form  or 
otherwise  insufficient.  Are  the  rights  of  the 
plaintiff  thereby  concluded?  Does  he  forfeit 
the  fruits  of  his  vigilance  by  reason  of  a 
clerical  or  other  mistake?  We  think  not. 
The  one  hundred  and  fourteenth  section  of 
the  code  is  peculiarly  applicable  to  cases  of 
this  kind.  If  the  affidilvit  in  attachment  is 
found  to  be  defective,  it  may  be  amended 
and  the  rights  of  the  party  saved.  And  for 
a  like  reason,  if  the  undertaking  is  deficient, 
a  new  one  may  be  given.  The  defendant 
ought  not  to  object  to  the  filing  of  a  new 
undertaking  for  his  benefit."  In  that  case 
also  it  seemed  to  be  the  view  of  the  court 
that  under  the  authority  of  the  statute  al- 
lowing amendments  in  proceedings  and  plead- 
ings generally,  void  bonds  as  well  as  defec- 
tive bunds  were  amendable.  The  court  said: 
'•Where  the  right  to  amend  is  given,  it  makes 
no  difference  whether  the  undertaking  be 
void  or  only  defective.  In  either  case,  it  is 
the  duty  of  the  court  to  permit  the  plaintiff 
to  substitute  a  sufficient  undertaking.  .  .  . 
The  law  requires  an  undertaking  or  bond  6n 
appeal,  but  an  appeal  will  not  be  dismissed 
because  of  a  defect  in  or  insufficiency  of  the 
bond  or  undertaking  before  giving  the  appel- 
lant an  opportunity  to  file  a  new  or  suffi- 
cient one.  And  so  we  hold  generally  that  it 
is  within  the  spirit  and  meaning  of  the  code 
to  permit  a  plaintiff  to  give  a  new  under- 


COVE  LUMBER  CO.  119 

Car.   557. 

taking  in  attachment  when  he  finds,  by  a 
decision  of  the  court,  or  otherwise,  that  the 
first  undertaking  is  defective  or  in  anv  man- 
ner  insufficient.*' 

In  Minnesota  an  insufficient  bond  has  been 
held  to  be  amendable  under  authoritv  of 
statute  providing  that  '*whenever  any  pro- 
ceeding taken  by  a  party  fails  to  conform  in 
any  respoct  to  the  provisions  of  the  statute, 
the  court  may  permit  an  amendment  of  such 
proceeding  so  as  to  make  it  conformable 
thereto."  Blake  v.  Sherman,  12  Minn.  420 
(instrutnent  not  in  form  of  bond  required  as 
it  contained  neither  penalty  nor  condition). 

In  Alask^iy  since  the  statute  does  not  *'ex- 
pressly  require  a  sufficient  surety  before  giv- 
ing the  right  to  the  writ"  attachment  bonds 
have  been  held  to  be  amendable  subsequent 
to  the  issuance  of  the  writ  and  it  has  been 
said  that  to  allow  an  amendment  under  such 
circumstances  is  only  the  equivalent  of  the 
right  the  plaintiff  has  to  file  his  original 
bond  at  that  time.  Miller  v.  Alaska-Cana- 
dian Oil,  etc.  Co.  4  Alaska  439  (surety  failed 
to  make  affidavit  to '  1mm  ng  worth  twice 
amount  of  penalty).  See  also  Seattle  First 
Nat.  Bank  V.  Fish,  2  Alaska  344  (failure  of 
plaintiff  to  sign  undertaking). 

Similarly  the  court  in  the  reported  case, 
while  holding  that  the  undertaking  with  re-  , 
spect  to  whidi  the  question  therein  arose 
was  Valid,  says  that  if  such  were  not  the  case 
it  WHS  permissible  for  the  court  to  allow  the 
filing  of  a  new  bond  correcting  the  alleged 
errors,  since  in  that  jurisdiction  the  original 
undertaking  might  bo  permitted  to  be  filed 
after  the  return  of  the  writ. 

Amendment  Not  Allowed. 

In  many  jurisdictions  in  which  the  filing 
of  a  proper  bond  is  made  a  prerequisite  to 
the  issuance  of  the  attachment  writ  the 
courts  have  refused  in  the  absence  of  ex- 
press statutory  authority  to  permit  amend- 
ments to  be  made  to  defective  attachment 
bonds  after  the  issuance  of  the  writ,  the 
view  being  taken,  that  the  requirement  must 
be  strictly  and  rigidly  enforced  since  the 
remedy  of  attachment  is  an  unusual  and 
extraordinary  one.  Roulhac  v.  Kigby,  7  Fla. 
336  (one  security  lacking) ;  Work  v,  Titus, 
12  Fla.  628  (not  appearing  in  bond  that 
plaintiffs,  their  agent  or  attorney,  executed 
same) ;  Graham  v.  Burckhalter,  2  Xa.  Ann. 
415  (insufficient  security);  Elliott  v.  Plu- 
kart,  6  Pa.  Co.  Ct.  151  (bond  not  approved 
by  court  or  by  prothonotary ) ;  Spettigue  v. 
Button,  9  Pa.  Co.  Ct.  156  (bond  had  but  one 
surety)  ;  Wagener  v.  Booker,  31  S.  C.  375, 
9  S.  E.  1055  (failure  of  plaintiff  to  sign 
bond)  ;  Whitley  v.  Jackson,  1  Wliite  &  W. 
Civ.  Cas.  Ct.  App.  §  574  <bond  not  condi- 
tioned  for   payment   of   "costs");    Winn   v. 
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Sloan,  1  White  &  W.  Civ.  Cas.  Ct.  App.  1103 
(bond  not  conditioned  for  payment  of  costs) ; 
East,  etc.  Texas  Lumber  Co.  v.  Warren,  78 
Tex.  318,  14  S.  W.  783  (bond  not  in  double 
sum  sworn  to  be  due)  ;  Caldwell  v.  Lamkin, 
12  Tex.  Civ.  App.  29,  33  S.  W.  316  (sureties 
nonresidents,  instead  of  residents).  See  also 
Tanner,  etc.  Engine  Co.  v.  Hall,  22  Fla.  391; 
Planters'  Bank  v.  Byrne,  3  La.  Ann.  687 
(insufficient  security) ;  Price  v.  Motter,  2 
Pearson  (Pa.)  221;  Booker  v.  Smith,  38  S. 
C.  228,  16  S.  E.  774  (failure  of  plaintiff  to 
sign  bond).  Compare  Addison  .v.  Sujette,  50 
S.  C.  192,  27  S.  E.  631;  Sloo  v.  Powell, 
Dallam  Dig.  (Tex.)  467.  And  compare, 
with:  the  Louisiana  decisions,  the  case  of 
Bumberger  v.  Gerson,  24  Fed.  257,  discussing 
the  rule  in  that  jurisdiction.  See  also  in 
this  connection  the  decisions  of  Tibbet  v. 
Sue,  122  Cal.  206,  54  Pac.  741;  Houston  v. 
Belcher,  12  Smedes  &  M.  (Miss.)  514;  and 
Tevis  V.  Hughes,  10  Mo.  380,  showing  the 
foregoing  view  to  have  been  taken  in  certain 
jurisdictions  previous  to  the  enactment  of 
statutes   expressly  authorizing  amendments. 

In  Spettigue  v.  Hutton,  9  Pa.  Co.  Ct.  156, 
the  court  said:  "The  proceeding  of  the  jus- 
tice in  this  case  is  erroneous  and  must  be 
reversed.  The  justice  has  no  jurisdiction  to 
issue  the  attachment,  as  the  bond  of  the 
plaintiff  was  defective,  having  but  one  sure- 
ty. The  27th  section  expressly  provides  that, 
before  such  attachment  shall  issue,  the  plain- 
tiff, or  some  one  in  his  behalf,  shall  execute 
a  bond,  with  good  and  sufficient  sureties. 
Proceedings  under  the  Act  of  1842  are  in 
derogation  of  the  common  law  and  are  to  be 
strictly  pursued.  .  .  .  Nor  did  the  sub- 
sequent amendment  allowed  by  the  justice, 
by  adding  two  sureties,  cure  the  original  de- 
fect in  issuing  the  attachment.  In  the  case 
of  Price  v.  Motter,  decided  by  Judge  Pear- 
son, in  1875,  2  Pearson  (Pa.)  221,  where  the 
bond  in  a  similar  proceeding  was  defective, 
he  held  that  the  defect  could  not  be  reme- 
died after  the  writ  issued.  'The  bond  should 
have  been  taken  according  to  law,  before  the 
attachment  was  issued;  could  not  be  patched 
up  afterwards.*" 

Regardless  of  what  might  be  permissible 
in  the  lower  court,  it  was  held  in  Durham 
V.  Lisso,  32  La.  Ann.  415,  wherein  a  bond 
being  insufficient  with  respect  to  the  secur- 
ity given  therein  was  sought  to  be  amended, 
that  no  right  of  amendment  existed  on  ap- 
peal. 

In  Bradley  v.  Kroft,  19  Fed.  296,  in  con- 
struing the  Wisconsin  statute  providing  for 
the  issuance  of  a  writ  of  attachment  on  a 
demand  not  yet  due  provided  the  undertak- 
ing is  conditioned  in  throe  times  the  amount 
demanded,  the  court  held  that  an  under- 
taking for  an  amount  less  than  that  specified 
could  not  be  amended  so  as  to  make  it  meet 
the  requirements  of  the  statute. 
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J«dses  '^  Special  Judse  —  Seleetilom  hj 
Agreement.-*  Heeeasaxy  Parties. 

An  agreement  made  pursuant  to  section 
11,  chapter  112,  serial  section  4558,  Code 
1913,  selecting  a  special  judge  to  try  a  cause, 
purporting  to  be  signed  by  counsel  for  all 
the  parties,  is  not  void  because  not  signed 
by  a  guardian  ad  litem  for  infant  defendants. 

Equity  —  Pleading  — >  IHarecardins  Er« 
roneona  ]>eBicmatiam. 

Though  a  bill  be  styled  a  cross-bill,  it  will 
be  treated  for  what  it  really  is,  and  if  it 
contains  proper  matter  calling  for  the  relief 
prayed  for  it  will  be  treated  as  an  original 
biU. 

Mortgases  —  Alisolate  Deed  as  Mort- 


The  general  rule  is  that  though  land  be 
conveyed  by  debtor  to  creditor  hy  deed  abso- 
lute, to  secure  the  repayment  of  a  loan,  but 
with  a  collateral  contract  for  the  repurchase 
and  reconveyance  of  the  property,  the  deed 
and  contract  will  be  treated  as  a  mortgage 
and  not  an  absolute  conveyance.  But  the 
deed  and  contract  involved  in  this  case,  con- 
sidered in  connection  with  the  objects  and 
purposes  of  the  parties,  as  discloseid  by  the 
record,  and  their  subsequent  transactions 
and  dealings  relating  to  the  property,  did 
not  constitute  a  mor^^age. 

Foreoloaare  —  Oromida  for  Injnaetion 
—  Ezisteaoe  of  Confliotias  Claims. 

Where  there  is  no  real  impediment  in  the 
way  of  the  trustee  in  the  execution  of  a  deed 
of  trust,  and  the  amount  of  the  debt  secured 
is  certain,  there  is  no  necessity  for  the  trus- 
tee to  resort  to  a  suit  to  remove  impedi- 
ments, or  to  have  the  debt  adjudicated.  To 
such  cases  the  rules  applicable  to  creditors' 
suits  and  the  like  have  no  application.  Nor 
will  a  sale  by  the  trustee  in  such  case  be 
enjoined  at  the  suit  of  the  debtor  to  await 
the  litigation  of  unrelated  controversies  be- 
tween some  of  the  parties. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Circuit  Court,  Fkyette 
county. 

Action  by  Cal  Mankin  et  al.,  plaintiffs, 
against  R.  H.  Dickinson,  administrator,  et 
al.,  defendants.  Judgment  for  plaintiffs. 
Defendants  Bessie  Woods  et  al.  appeal.  The 
facts  are  stated  in  the  opinion.    Affikmed. 

Miller  d  Bohhiit  and  D.  W.  Taylor  for  ap- 
pellants. 
iC.  T.  Huhhard  for  appellees. 
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[129]  Miller,  J— The  bill,  styled  a  croBs- 
bill,  was  filed  by  Bessie  Woods,  a  defendant 
in  the  original  suit,  after  final  decree  therein 
fulfilling  all  the  purposes  of  the  original  bill, 
but  which  decree  provided  that  nothing 
therein  should  *4n  any  way  prejudice  the  de- 
fendants, Lutie  0.  Woods,  Bessie  Woods  and 
Sam  C.  Woods,  or  either  of  them  as  to  any 
rights  they  or  either  of  them  may  have  to 
recover  against  the  defendant,  Cal.  Mankin, 
with  reference  to  any  controversy  that  may 
exist  between  said  last  mentioned  parties  in 
this  cause." 

The  joint  answer  of  these  and  other  defend* 
ants  to  the  original  bill  alleged  a  series  of 
transactions  between  the  plaintiff  Mankin 
and  themselves  and  others,  out  of  which  it 
was  conceived  certain  rights  and  equities 
between  them  remained  to  be  adjusted,  but 
they  were  not  pertinent  to  the  issues  present- 
ed by  the  original  bill,  as  the  court  evidently 
concluded,  and  there  was  no  prayer  for  relief 
against  Mankin  based  thereon.  Wherefore 
the  saving  in  their  favor  in  said  decree. 

From  the  decree  dismissing  the  so  called 
cross-bill,  and  denying  plaintiff  any  relief 
thereon,  she  has  appealed. 

The  first  point  made  is  that  there  was 
error  in  the  selection  of  a  special  judge  to 
try  the  case.  The  selection  was  by  [130] 
agreement  purporting  to  be  signed  by  counsel 
for  all  the  parties  pursuant  to  section  11, 
chapter  112,  serial  section  4558,  Code  1913. 
Appellant  does  not  claim  that  the  agreement 
was  not  properly  signed  on  her  behalf,  but 
contends  that  it  is  void  because  it  does  not 
appear  to  be  signed  by  the  guardian  ad  litem 
for  some  of  the  infant  defendants,  heirs  of 
J.  D.  Woods,  plaintiff's  father.  While  it  is 
true,  as  held  in  Myers  v.  Myers,  6  W.  Va.  369, 
that  an  infant  defendant  can  only  appear  and 
defend  by  guardian  ad  litem,  we  do  not  think 
that  rule  should  be  carried  to  the  extent  of 
denying  counsel  to  a  guardian  ad  litem.  The 
contract  is  signed  by  counsel,  not  only  for 
the  adult  .heirs  of  J.  D.  Woods,  including 
plaintiff,  but  also  for  all  the  other  heirs  of 
said  Woods.  The  guardian  ad  litem  did  ap^ 
pear  and  defend  by  answer  in  proper  person, 
and  the  requirements  of  the  case  referred  to 
were  thereby  fully  met.  It  is  not  pretended 
that  anv  interests  of  the  infants  were  affected 
by  the  supposed  error,  and  appellant  and  her 
counsel  were  responsible  for  tlie  signing  of 
the  contract  on  behalf  of  the  infants.  We 
do  not  think  this  point  has  any  substantial 
merit,  and  it  must  be  overruled.  That  a 
guardian  ad  litem  may  have  counsel  seems 
well  settled.  22  Cyc.  665;  Owens  v.  Gunther, 
75  Ark.  37,  86  s/w.  851,  6  Ann.  Cas.  130 
and  note. 

In  support  of  the  decree  it  is  interposed  by 
counsel  for  Mankin  that  a  cross-bill  cannot 
be  6 led  after  final  decree  and  the  end  of  the 
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term,  and  considerable  argument  was  sub- 
mitted orally  and  in  the  briefs  of  counsel  on 
this  point.  We  deem  the  point  inconsequen- 
tial. As  many  times  decided,  no  matter  what 
the  pleading  may  call  itself  it  will  be  treated 
in  equity  for  what  it  really  is,  and  if  the 
court  may  rightfully  do  so  it  will  be  treated 
as  an  original  bill.  Martin  v.  Smith,  25  W. 
Va.  579;  Pethtel  v.  McCuUough,  49  W.  Va. 
620,  39  S.  E.  199;  Silman  ▼.  Stump,  47  W. 
Va.  641,  35  S.  E.  833 ;  Jones  v.  Crim,  66  W. 
Va.  301,  303,  66  S.  E.  367;  McLanahan  v. 
Mills,  73  W.  Va.  246,  80  S.  E.  351. 

The  first  ground  alleged  for  relief  against 
Mankin  is,  that  the  deed  made  by  plaintiff 
and  J.  D.  Woods  and  Lutie  0.  Woods,  her 
father  and  mother,  to  Mankin,  March  25, 
1907,  whereby,  in  consideration  of  one  dollar 
cash  in  hand  paid,  the  grantors  conveyed  to 
Mankin  a  certain  house  and  lot  in  the  town 
of  Oak  Hill,  Fayette  County,  and  the  contract 
executed  [131]  between  Mankin  and  wife  and 
Bessie  Woods  contemporaneously  with  the 
making  and  delivery  of  said  deed,  and  where- 
by Mankin  and  wife,  in  consideration  of  one 
dollar  in  hand  paid,  thereby  gave  and  granted 
to  Bessie  Woods  the  exclusive  right  to  repur- 
chase said  property,  in  consideration  of  four- 
teen hundred  dollars,  and  the  actual  <!oet8  of 
any  additional  improvements,  said  amount  to 
be  paid  cash  in  hand,  the  contract  to  be  void 
after  twelve  months  from  date,  and  whereby 
on  so  electing  and  complying  with  the  terms 
of  the  contract,  Mankin  and  wife  covenanted 
and  agreed  to  make  and  deliver  to  her  a 
deed  of  general  warranty  for  said  lot,  consti- 
tuted together  a  mortgage  by  Bessie  Woods 
and  others  to  Mankin,  and  not  an  absolute 
deed  of  conveyance,  for  the  purpose  of  se- 
curing repayment  to  him  of  certain  debts 
and  liens  existing  against  the  property,  esti- 
mated at  nine  hundred  dollars,  and  five  hun- 
dred dollars  represented  by  the  note  of 
Mankin  to  Bessie  Woods  executed  on  the 
same  day. 

The  general  proposition  contended  for  by 
counsel  is  supported  by  the  numerous  deci- 
sions cited,  that  where  land  is  conveyed  by 
debtor  to  creditor,  to  secure  the  repayment 
of  a  loan  of  money,  and  the  borrower  makes 
a  deed  absolute  to  the  lender,  but  with  a 
collateral  contract  or  agreement  for  the  re- 
purchase of  the  property,  the  transaction 
constitutes  a  mortgage,  and  not  an  absolute 
sale.  Davis  v.  Demming,  12  W.  Va.  246; 
Thacker  v.  Morris,  62  W.  Va.  221,  43  S.  E. 
141,  94  Am.  St.  Rep.  928;  Sadler  v.  Taylor, 
49  W.  Va.  104,  38  S.  E.  583;  Lawrence  v. 
Du  Bois,  16  W.  Va.  443;  Hoffman  v.  Ryan, 
21  W.  Va.  416;  Kyger  v.  Depue,  6  W.Va. 
288;  Klinck  v.  Price,  4  W.  Va.  4,  6  Am.  Rep. 
268;  Hursey  v.  Hursey,  66  W.  Va.  148,  49 
S.  E.  367;  Liskey  ▼.  Snyder,  66  W.  Va.  610, 
49  S.  E.  616. 
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But  do  the  pleadings  and  proofs  bring  this 
case  within  the  rule  of  those  decisions?  Ac- 
•cording  to  pleadings  and  proofs,  the  agree- 
ment, not  evidenced  by  any  writing  between 
the  parties,  was  that  Bessie  Woods,  in  whom 
the  legal  title  was  invested,  should  sell  and 
convey  the  property  to  Mankin,  and  assign 
to  him  a  certain  collateral  contract  relating 
to  one  of  the  liens  thereon,  and  that  in  con- 
sideration thereof  Mankin  should  assume  and 
pay  the  debts  and  liens  against  the  property, 
estimated  by  both  parties,  after  examining 
the  records,  to  be  about  nine  hundred  dollars, 
and  in  addition  pay  the  five  hundred  dollars; 
and  should  also  execute  an  option  contract 
[132]  to  reconvey  the  property  to  Bessie 
Woods  within  twelve  months  in  consideration 
of  fourteen  hundred  dollars  to  be  paid  him  in 
cash.  The  contract  so  executed  between  the 
parties  was  not  one  for  a  loan  of  money. 
The  proposition  to  Mankin  was  to  sell  him 
the  property  outright,  not  to  borrow  money. 
Evidently  he  was  attracted  to  the  proposi- 
tion because  of  the  opportunity  presented  to 
make  a  profit.  The  collateral  contract  as- 
signed Mankin  was  one  between  J.  D.  Woods 
and  certain  of  the  other  heirs  of  S.  B.  Woods, 
his  father,  whereby  the  latter  in  considera- 
tion^ of  the  agreement  of  the  former  to  keep 
his  mother,  agreed  to  release  to  him  their 
interest  in  a  deed  of  trust  debt  on  the  prop- 
erty in  favor  of  their  father,  the  late  Samuel 
B.  Woods,  and  to  procure  all  the  other  heirs 
to  also  release  their  interests,  and  thereby 
relieve  the  property  of  that  lien,  which  at 
the  time  Mankin  purchased  it,  still  existed, 
and  was  one  of  the  debts  and  liens  which  with 
the  aid  of  said  collateral  contract  Mankin 
was  to  pay  off  and  release. 

That  these  papers  were  not  intended  by  the 
parties  to  constitute  a  mortgage  is  estab- 
lished beyond  controversy  by  the  subsequent 
transactions  between  them.  It  is  alleged  and 
proven  that  within  four  months  after  the 
date  thereof  Bessie  Woods  elected  to  repur- 
chase the  property,  and  did  so,  and  that  in 
compliance  with  the  terms  of  the  option  con- 
tract, Mankin  and  wile,  as  directed  by  her, 
executed  and  delivered  to  Sam  C.  Woods,  her 
brother,  a  deed  of  general  warranty  for  the 
property,  in  consideration  of  fourteen  hun- 
dred dollars,  cash  in  hand  paid,  by  surrender, 
through  tlie  bank  where  the  deed  was  deposit- 
ed by  Mankin,  of  Mankinds  note  for  five 
hundred  dollars  and  payment  to  him  of  nine 
hundred  dollars  in  money.  Mankinds  deed  ex- 
hibited with  the  bill  bears  date  July  16,  1907. 

Moreover,  it  is  further  shown  that  at  the 
time  of  the  transactions  just  referred  to, 
and  as  a  means  of  raising  the  money  to  pur- 
chase the  property  from  Mankin,  Bessie 
Woods  and  her  brother  and  mother  borrowed 
from  one  Blake  the  nine  hundred  dollars  to 
make  the  cash  payment  to  Mankin,  and  se- 


cured Blake  by  a  deed  of  trust  on  the  same 
property.  With  this  transaction  Mankin  had 
nothing  to  do.  By  the  making  and  delivery 
of  his  deed  to  Sam  C.  Woods,  as  stated, 
and  [133]  accepting  the  cash  payment  and 
surrender  of  his  note,  Mankin  became  wholly 
disconnected  from  the  property,  except  that 
it  appears  he  had  |iot  fully  performed  his 
contract  to  pay  off  and  procure  a  release  of 
the  old  trust  debt  in  favor  of  the  heirs  of 
Samuel  B.  Woods,  and  of  which  we  will  speak 
later. 

But  as  the  bill  alleges  and  the  proof  shows, 
when  the  money  borrowed  from  Blake  fell 
due  and  was  not  paid  and  he  was  about  to 
sell  the  property  under  his  deed  of  trust, 
these  same  people,  the  Woods  heirs,  applied 
to  the  Merchants  &  Miners  Bank,  of  Oak 
Hill,  for  another  loan  of  nine  hundred  dollars, 
which  was  declined,  and  then  it  was  that  they 
procured  Mankin  for  their  accommodation  to 
endorse  a  note  for  that  amount,  and  gave 
a  new  trust  deed  to  secure  him  as  endorser, 
both  note  and  deed  of  trust  then  being  ac- 
cepted by  the  bank  as  security  for  the  new 
loan.  With  the  money  thus  raised  these 
people  paid  off  the  Blake  debt,  and  it  is  al- 
leged and  proven  that  Mankin's  connection 
with  this  transaction  was  that  of  an  accom- 
modation endorser  only.  The  oral  agreement 
at  the  time  of  the  loan  was  that  payments 
were  to  be  made  on  the  note  at  the  rate  of 
twenty-five  dollars  per  month,  or  seventy-five 
dollars  per  quarter,  but  only  the  first  quarter- 
ly payment  was  made,  when  the  note  was 
reduced  and  renewed  at  ninety  days  for  eight 
hundred  and  twenty-five  dollars,  endorsed  by 
Mankin,  and  thereafter  nothing  more  was 
paid  by  the  makers,  and  the  note  was  pro- 
tested. 

Mankin  then  being  called  upon  by  the  bank 
to  take  up  the  note,  in  July,  1909,  together 
with  the  bank  and  Lee,  trustee,  presented 
their  original  bill  to  which  the  present  so 
called  cross-bill  was  filed,  alleging  many  of 
the  facts  above  recited,  the  main  object  of 
which  bill  being  to  enjoin  the  sale  of  the 
property  by  A.  H.  Huddleston,  trustee,  in 
the  deed  of  trust  of  January  22,  1894,  secur- 
ing the  payment  to  the  late  S.  B.  W^oods,  of 
the  sum  of  four  hundred  and  seventy-six  dol- 
lars, and  to  obtain  a  settlement  of  the  bal- 
ance due  thereon,  and  to  enforce  specific 
performance  of  the  collateral  contract,  as- 
signed to  Mankin,  and  with  which  bill 
Mankin  tendered  payment  to  the  amount 
that  might  be  found  due  therein  to  the  S.  B. 
Woods  heirs,  who  had  not  executed  said  con- 
tract, and  to  obtain  a  decree  for  the  same 
amount  against  those  who  had  signed  it. 

[134]  That  bill  was  answered  by  some  of 
the  defendants,  including  Bessie  Woods,  and 
on  final  hearing,  on  pleadings  and  proofs, 
it   was   adjudged   that   the   estate   of  J.   D. 
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Woods,  then  deceased,  was  indebted  to  the 
administrator  of  the  estate  of  Samuel  B. 
Woods,  in  the  sum  of  one  hundred  and  nine- 
ty three  dollars,  which  the  decree  recites  was 
paid  by  Mankin  to  Dickinson,  administrator 
for  Samuel  B.  Woods,  and  Mankin  was  there- 
by given  a  decree  over  against  those  heirs 
who  had  signed  said  contract  for  the  same 
amount,  and  the  preliminary  injunction 
against  Huddleston,  trustee,  was  thereby  per- 
petuated, and  the  administrator  of  the  estate 
of  Samuel  B.  Woods  was  required  to  and  did 
execute  a  release  of  said  deed  of  trust  on  the 
property  covered  thereby. 

So  it  appears  that  it  was  not  until  this 
suit  was  thus  begun  and  concluded  that  Man- 
kin  had  fully  complied  with  his  oral  agree- 
ment with  Bessie  Woods  and  others,  to  pay 
off  and  discharge  the  debts  and  liens  against 
said  property,  although  prior  to  that  time  he 
had  executed  said  option  contract  with  Bessie 
Woods,  by  reconveying  the  property  to  her 
brother,  and  had  accepted  from  her  full  pay- 
ment therefor.  In  his  testimony  he  gives  as 
his  reason  for  not  having  paid  and  settled 
this  lien  sooner  that  he  had  thought  for  a 
while  that  he  could  get  along  without  a  law- 
suit with  the  Samuel  B.  Woods  heirs,  and 
without  litigation  obtain  specific  execution 
of  their  contract  to  release  and  obtain  re- 
lease of  said  deed  of  trust;  and  that  he  had 
allowed  the  matter  to  linger  along  in  that 
way  hoping  to  get  the  matter  settled  without 
•uit. 

As  a  result  of  this  suit  plaintiffs  succeeded 
in  clearing  away  all  prior  liens  on  the  prop- 
erty, leaving  the  deed  of  trust  to  Lee,  trustee, 
in  favor  of  Mankin,  endorser,  as  the  first  and 
only  lien  thereon ;  and  then  it  was  that  on  the 
demand  of  the  creditors,  Mankin  and  the 
bank,  that  Lee,  trustee,  advertised  the  prop- 
erty for  sale  to  satisfy  the  note  endorsed  by 
Mankin,  and  appointed  the  22nd  day  of  July, 
1911,  as  the  day  of  sale. 

On  July  20th,  two  days  before  the  day 
appointed  for  this  sale,  the  appellant,  Bessie 
Woods,  instituted  the  present  suit  upon  her 
so  called  cross-bill,  making  the  process  to 
answer  returnable  on  the  Arst  Monday  in 
August  following,  and  although  this  bill 
was  apparently  sworn  to  on  July  18,  1911, 
[135]  the  record  shows  that  it  was  not  filed 
until  August  rules  following,  and  it  is 
claimed  that  the  defendants  Lee,  trustee,  and 
Mankin,  had  no  notice  of  the  objects  and  pur- 
poses of  said  bill. 

This  so  called  cross-bill  alleges  many  of  the 
facts  and  exhibits  most  of  the  deeds  and  con- 
tracts already  referred  to;  sets  forth  plain- 
tifi^s  theory  of  the  purposes  and  proper  con- 
struction thereof.  She  alleges  among  other 
things  that  the  deed  made  to  her,  and  by  her, 
or  at  her  direction  by  Mankin  and  wife  to  her 
brother   Sam    C.   Woods,   were   without  con- 
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sideratlon  passing  from  either  of  them,  and 
were  held  by  them  respectively  in  trust  for  the 
widow  and  h^irs  of  her  father  J.  D.  W^oods, 
and  the  relief  prayed  for  was  that  the  said 
Sam  C.  Woods  miglit  be  decreed  to  be  hold- 
ing the  title  thereto  in  trust  as  aforesaid, 
that  the  money  received  by  the  said  Mankin 
be  declared  a  trust  fund  in  his  hands  for  the 
same  persons,  and  that  Mankin  and  Lee, 
trustee,  be  enjoined  and  restrained  from  sell- 
ing the  property  under  the  trust  deed  from 
Sam  C.  Woods  to  Lee,  trustee,  that  said  deed 
be  declared  null  and  void,  and  that  Mankin 
be  required  to  account  for  all  moneys  received 
by  him,  and  for  a  reference  of  the  cause  to  a 
commissioner  for  that  purpose,  and  that  any 
balance  that  might  be  found  due  from  Man- 
kin might  be  credited  on  the  note  executed 
by  her  brother  Sam  C.  Woods  to,  Mankin,  and 
endorsed  by  him  for  their  accommodation  to 
the  bank,  and  for  general  relief. 

As  already  ii)ti mated,  we  hold,  as  the  court 
below  held,  that  the  transactions  with  Man- 
kin did  not  constitute  a  mortgage  or  render 
him  trustee  for  widow  and  heirs  of  J.  D. 
Woods,  and  that  appellant  was  not  entitled 
to  the  relief  prayed  for  on  those  theories  of 
her  bill.  Every  fact  in  the  record  evidenced 
by  deed  or  contract  in  writing,  and  the  con- 
duct of  the  parties,  repel  all  these  theories  of 
the  transactions  between  the  parties.  That 
the  original  contract  with  Mankin  may  have 
been  a  good  one  for  him,  and  a  bad  one  for 
the  other  parties  thereto  finds  some  color  in 
the  facts  proven,  but  that  the  contract  was 
as  Mankin  contends  we  can  have  no  doubt 
from  the  record.  It  is  quite  evident  that 
both  parties  to  the  contract  estimated  the 
debts  which  he  would  have  to  pay  at  about 
nine  hundred  dollars,  and  if  he  had  had  to 
pay  the  full  amount  [136]  estimated  the 
transactions  would  have  offered  him  no  profit. 
But  as  he  was  assigned  the  collateral  con- 
tract with  some  of  the  heirs  of  Samuel  B. 
Woods,  and  if  without  too  much  expense  in- 
curred in  enforcing  that  contract  he  should 
succeed  in  doing  so,  a  profit  of  two  or  three 
hundred  dollars  seemed  in  sight  for  him. 
It  is  now  questionable,  however,  whether 
from  all  the  transactions  he  will  not  sus- 
tain an  actual  loss.  But  this  is  neither  here 
nor  there,  except  as  pertaining  to  the  morals 
of  the  transactions,  which  are  not  controlling, 
at  least  in  this  particular  case. 

But  one  other  point  remains  deserving  con- 
sideration, that  is,  that  the  court  erred,  not 
shown  by  the  pleadings,  but  on  the  facts  ap- 
pearing in  the  evidence,  in  not  setting  aside 
the  sale  of  the  property  by  Lee,  trustee,  on 
July  22,  1911,  after  the  institution  of  plain- 
tiff's suit.  As  already  stated,  process  issued 
on  the  bill  July  20,  1911;  the  sale,  as  previ- 
ously advertised,  took  place  on  July  22, 
1911,  but  the  bill  was  not  filed    until    the 


124 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


August  rules,  1911.  And  it  is  claimed  that 
neither  Mankin  nor  the  trustee  knew  of  the 
objects  and  purposes  of  the  bill  until  long 
after  the  day  of  sale.  Mankin  is  shown  by 
the  evidence  to  have  been  the  purchaser  of 
the  property  at  the  price  of  nine  hundred  and 
lifty  dollars;  that  he  took  up  and  paid  off 
the  note,  paid  the  expenses  of  sale,  and  that 
the  total  cost  of  the  property  to  him  was 
about  ten  hundred  and  sixty-seven  dollars. 
Though  as  stated  the  prayer  of  the  bill  was 
for  an  injunction  restraining  the  trustee 
from  selling,  and  though  plaintiff  knew  that 
the  sale  was  to  take  place  on  the  day  named, 
no  injunction  was  ever  applied  for,  and  the 
trustee  proceeded  with  and  completed  the 
sale  and  executed  a  deed  to  Mankin  for  the 
property. 

On  this  showing  appellant  invokes  the  rules 
applicable  to  suits  by  lien  creditors,  and 
when  the  title  to  the  property  is  outstanding 
in  trustees;  and  to  suits  by  trustees  in  deeds 
of  trust  rendered  necessary  by  existing  im- 
pediments in  the  way  of  a  proper  execution 
of  the  trust  by  them,  for  the  purpose  of  re- 
moving such  impediments;  and  to  cases 
w}iere  there  is  uncertainty  in  the  amount  of 
the  debt,  or  there  is  usury  entering  into  the 
debt  secured,  or  clouds  upon  the  title  and 
the  like.  Of  such  are  our  cases  of  Hartman 
V.  Evans,  38  W.  Va.  669,  18  S.  E.  810;  Par- 
sons v.  Snider,  42  W.  Va.  520,  26  S.  E.  285 ; 
Martin  v.  Kester,  [137]  49  W.  Va.  647,  39 
S.  E.  599,  and  Stafford  v.  Jones,  65  W.  Va. 
567,  64  S.  E.  723,  and  other  cases  unnecessary 
to  cite. 

This  suit  by  appellant  is  not  a  creditors' 
suit,  nor  is  it  alleged  that  there  is  any  prior 
lien  or  impediment  in  the  way  of  the  proper 
execution  of  the  trust  by  Lee,  trustee.  The 
only  allegation  in  the  bill  relied  on  in  sup- 
port of  this  contention  is  that  the  money 
originally  received  by  Mankin  was  trust 
money,  and  that  Mankin,  being  endorser  on 
the  note  secured  in  the  deed  of  trust  to  Lee, 
should  be  compelled  to  pay  any  balance  that 
might  be  found  due  from  him  on  the  alleged 
trust  account,  to  the  reduction  of  said  note. 
But  we  have  concluded  there  was  no  founda- 
tion in  fact  for  any  such  relief.  The  bill 
makes  no  offer  to  pay  the  note  due  the  bank 
and  which  constituted  a  lien  upon  the  prop- 
erty. And  the  bank  could  not  be  held  up  by 
the  plaintiff  to  enable  her  to  litigate  her  al- 
leged rights  as  against  Mankin.  And  in  so 
far  as  there  existed  at  any  time  any  im- 
pediment in  the  execution  of  the  deed  of  trust 
to  Lee,  trustee,  that  impediment  had  been 
wholly  removed  by  the  final  decree  pro- 
nounced on  the  original  bill  of  Mankin  and 
Lee,  trustee,  and  the  bank,  and  the  trustee 
had  thereby  discharged  any  duty  devolving 
upon  him,  and  there  is  no  allegation  in  the 
bill  that  there  ever  existed  at  any  time  there- 


after any  lien,  encumbsance  or  cloud  on  the 
property  to  interfere  with  the  proper  exe- 
cution of  the  deed  of  trust  by  Lee,  trustee. 
So  we  think  that  under  our  decisions  there  ia 
no  case  presented  calling  for  the  interposition 
of  a  court  of  equity,  or  justifying  the  court 
in  interfering  with  the  trustee,  and  that  un- 
related matters  may  be  litigated  between  the 
parties  thereto. 

The  case  of  Lallance  v.  Fisher,  29  W.  Va. 
612,  2  S.  E.  775,  in  some  of  its  features,  is 
much  like  the  case  presented  here.  In  that 
case  there  was  a  bill  of  injunction  to  restrain 
a  trustee  from  selling  trust  property,  real 
estate,  which  was  heard,  the  injunction  dis- 
solved and  the  bill  dismissed.  The  property 
was  then  sold  bv  the  trustee  and  a  deed 
made  to  the  purchaser,  after  which  the  de- 
cree dismissing  the  bill  was  set  aside  and 
the  purchaser  at  the  trust  sale  and  others 
were  brought  in  as  defendants.  The  amend- 
ed bill  filed  sought  to  set  aside  the 
sale  made  by  the  trustee  on  the  ground 
that  the  same  was  improperly  made  by 
the  reason  of  the  facts  disclosed  in  the 
bill,  [138]  and  that  the  reversal  of  the  order 
dismissing  the  suit  vacated  the  sale,  and 
upon  other  grounds  pertaining  to  specific 
facts  which  the  plaintiff  failed  to  show.  The 
court  below  dismissed  the  bill,  and  this  court 
on  appeal  decided  that  there  was  no  error. 
In  George  v.  Zinn,  57  W.  Va.  15,  24,  49  S. 
E.  904,  110  Am.  St.  Rep.  721,  opinion  by 
Judge  Poffenbarger,  it  was  held,  declining  to 
carry  the  doctrine  of  Keck  v.  AUender,  37  W. 
Va.  201,  16  S.  E.  520,  and  Hartman  v.  Evans, 
supra,  to  the  extent  of  requiring  a  trustee, 
where  there  is  really  no  impediment  in  the 
way  of  the  proper  execution  of  the  trust,  to 
resort  to  equity  to  remove  supposed  impedi- 
ments, point  2  of  the  syllabus,  that:  "A 
trustee  in  a  deed  of  trust  cannot,  as  a  mat- 
ter of  course,  resort  to  a  court  of  equity  to 
have  sale  made  under  its  decree,  instead  of 
selling  under  the  power  vested  in  him  by  the 
deed  of  trust,  and,  unless  he  shows  such 
impediment  to  the  exercise  of  his  powers  as 
renders  it  inequitable  for  him  to  proceed  with- 
out the  aid  of  the  court,  he  will  not  be  enter- 
tained.'' It  does  not  appear  from  anything 
alleged  or  proven  in  this  case  that  the  sale 
of  the  property  or  the  price  obtained  was  in 
any  way  affected  by  the  suit  of  the  appellant. 
There  is  no  evidence  that  a  greater  price 
could  have  been  obtained  at  a  public  sale  of 
the  property.  As  was  said  in  Lallance  v. 
Fisher,  supra,  point  5  of  the  syllabus: 
"Such  sale  will  not  be  set  aside  for  in- 
adequacy of  price  alone,  unless  the  inadequacy 
is  so  gross  as  to  justify  the  presumption 
of  fraud.  A  sale  for  one  half  the  esti- 
mated value  is  not  such  inadequacy."  We 
are,  therefore,  unable  to  see  error  in  the 
decree  calling  for  reversal. 
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It  ia  greatly  to  be  regretted  if  plaintiff  and 
her  co-heirs  have  lost  their  home.  But  the 
record  discloses  the  fact  that  they  have  made 
little  progress  to  save  it,  during  the  twenty 
years  or  more  covered  by  the  transactions 
referred  to  in  the  record.  Their  efforts  have 
been  mainly  directed  to  putting  off  the  day  of 
payment.  We  would  be  glad  to  see  a  way 
out  for  them,  but  limited  as  we  are  by  legal 
rules  and  principles  governing  us  and  con- 
trolling the  affairs  of  men,  we  do  not  see 
how  we  can  properly  disturb  the  decree. 

We  are,  therefore,  of  opinion  to  affirm  the 
decree  below,  with  costs  to  the  appellees  in- 
curred here  and  in  the  court  below  on  ap- 
pellant's bill. 

Affirmed. 


NOTE. 

Rislit  to  Enjoin  Sole  nnder  Mortsoffo 
or  Trait  Deod  on  Oronnd  of  Conlllot* 
ins  Idens  or  Rights  or  Beonnso  of 
Disputed  Title. 

Introductory,  125 
Conflicting  Liens  or  Rights: 

Crenerally,  125 

At  Instance  of  Junior  Lien  Holder,  128 
Disputed  Title,  128 


Introductorff, 

While  ordinarily,  no  right  exists,  in  the 
absence  of  fraud,  to  restrain  a  foreclosure  and 
sale  under  a  mortgage  or  the  sale  under  a 
power  given  in  a  mortgage  or  deed  of  trust, 
many  exceptions  exist  to  this  general  rule. 
The  right  to  enjoin  a  foreclosure  sale  on  the 
ground  of  alleged  error  in  the  amount  of  the 
mortgage  debt  is  treated  in  the  note  to  £ke< 
berg  V.  Mackay,  Ann.  Cas.  1912C  568;  and 
the  right  to  enjoin  a  sale  under  a  mortgage 
or  trust  deed  on  the  ground  that  the  action 
on  the  debt  secured  is  barred  by  the  statute 
of  limitations  is  considered  in  the  note  to 
House  V.  Carr,  7  Ann.  Cas.  185.  This  note 
deals  with  the  right  to  enjoin  a  foreclosure 
or  sale  under  a  mortgage  or  deed  of  trust 
where  there  are  conflicting  liens  or  rights  or 
where  the  title  to  the  property  is  in  dispute. 

Con/iicting  Liens  or  Bights, 

Generally. 

Where  it  appears  that  the  property  con- 
veyed by  a  mortgage  or  deed  of  trust  is  sub- 
ject to  conflicting  liens  or  rights  the  priority 
or  validity  of  which  is  undetermined,  equity 
has  jurisdiction  to  restrain  a  foreclosure  or 
sale  of  the  property  until  the  character  and 
validitv  of  the  claims  or  incumbrances  can 
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be  ascertained.  Draper  ▼.  Lewis,  104  U.  S. 
347,  26  U.  S.  (L.  ed.)  783;  Milliken  v.  Bar- 
row, 66  Fed.  148;  Struve  ▼.  Childs,  63  Ala. 
473;  Farmers*  Sav.  etc.  Bldg.  Assoc.  ▼. 
Kent,  131  Ala.  246,  30  So.  874,  affirniing  on 
rehearing  117  Ala.  624,  23  So.  757;  Stoeckle 
V.  Rosenheim  (Del.)  87  Atl.  1006;  Mercantile 
Trust  Co.  V.  Hensey,  21  App.  Cas.  (D.  C.)  38  j 
Colesbury  v.  Dart,  59  Ga.  839;  Merchants, 
etc.  Bank  v.  Tillman,  106  Ga.  55,  31  S.  E. 
794;  Gato  v.  Christian,  112  Me.  427,  Ann. 
Cas.  1917A  592,  92  Atl.  489;  Wingert  v. 
Brewer,  116  Md.  518,  82  Atl.  157;  Holden  v. 
Hoyt,  134  Mass.  181;  Ready  v.  Hamm,  46 
Miss.  422;  Ramoneda  ▼.  Loggins  (Miss.)  30 
So.  1007;  Martin  v.  Jones,  72  Mo.  23; 
Wyckoff  V.  Noyes,  36  N.  J.  Eq.  227;  Harri- 
son V.  Bray,  92  N.  C.  488;  Hemmings  v. 
Doss,  125  N.  C.  400,  34  S.  E.  511;  Fisher  v. 
Hartman,  165  Pa.  St.  16,  30  Atl.  513;  Black- 
mar  V.  Sharp  (R.  I.)  47  Atl.  698;  Martin  v. 
Martin,  24  S.  C.  446;  Hart  v.  Larkin,  66 
W.  Va.  227,  66  S.  E.  331,  135  Am.  St.  Rep. 
1029.  And  see  the  reported  case  wherein  it 
is  held  that  conflicting  claims,  to  constitute 
such  an  impediment  to  a  sale  under  a  deed  of 
trust  as  will  justify  an  injunction  restrain- 
ing the  sale,  must  be  more  than  mere  un- 
related controversies  between  the  parties. 

The  court,  in  Draper  v.  Lewis,  104  U.  S. 
347,  26  U.  S.  (L.  ed.)  783,  granting  an  in- 
junction restraining  the  sale  of  property 
under  a  power  given  in  a  trust  deed,  stated 
the  rule  as  follows:  "Although  a  deed  of 
trust  to  secure  a  debt  usually  authorizes  the 
trustee  to  sell  on  default  of  payment,  yet 
where  a  trustee  attempts,  as  Hyde  did  in 
this  case,  to  sell  property  subject  to  conflict- 
ing liens,  some  of  which  it  is  at  least 
questionable  whether  his  deed  covers,  it  is 
the  right  of  the  other  parties  interested  to 
bring  the  matter  before  a  court  of  equity 
for  the  purpose  of  deciding  the  mutual  rights 
of  the  parties,  and  administering  the  fund 
accordingly."  And  in  Hart  v.  Larkin,  66  W. 
Va.  227,  66  S.  E.  331,  135  Am.  St.  Rep.  1029, 
the  court  enjoining  a  sale  under  a  deed  of 
trust  until  prior  liens  were  ascertained, 
said:  ''That  there  were  impediments  in  the 
way  of  a  fair  execution  of  the  trust,  when  tlie 
injunction  was  awarded,  is  clear.  The  at- 
tachment liens  were  plainly  uncertain  as  to 
amount.  They  were  dependent  in  this  par- 
ticular upon  actions  at  law,  for  unliquidated 
damages,  yet  to  be  tried.  No  one  could  bid 
on  the  property  with  a  certainty  as  to  what 
.he  would  have  to  pay  on  account  of  these 
liens.  A  purchase  would  be  subject  to  them. 
An  intending  purchaser  could  not  calculate 
what  he  could  aff'ord  to  pay  for  the  property. 
The  unascertained  amount  of  the  liens  would 
prevent  bidding.  Thus  the  value  of  the  prop- 
erty at  trustee's  sale  would  be  depreciated. 
Under   such  circumstances  equity   lends  aid 
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to  the  trustee,  or  to  the  debtor  if  the  trustee 
fails  to  seek  it." 

So  where  it  appeared  that  mechanics'  liens 
had  been  filed  against  the  property  and 
petitions  presented  for  the  ascertainment  of 
the  liens  with  their  priorities,  it  was  held 
that  a  mortgagee  holding  a  mortgage  prior 
to  the  mechanics'  liens  would  be  restrained 
from  foreclosing  his  mortgage  until  all  lien 
priorities  and  the  rights  of  the  various 
parties  could  be  ascertained.  Blackmar  v. 
Sharp  (R.  I.)  47  Atl.  598.  Similarly,  where 
a  creditor's  suit  was  brought  on  behalf  of 
the  holder  of  a  note  secured  by  deed  of  trust 
and  all  other  lien  creditors  under  the  West 
Virginia  statute  providing  for  such  suits 
(Code  1906,  §  4147)  an  independent  sale  of 
the  property  under  the  deed  of  trust  was  en- 
joined to  await  the  determination  of  the 
liens  and  their  priorities  in  the  pending 
suit.  Stafford  v.  Jones,  65  W.  Va.  567,  64  S. 
E.  723.  In  that  case  it  was  said :  "One  of  the 
chief  purposes  of  such  a  suit  is  to  determine 
priorities  of  liens;  and  any  lienor  has  the 
undoubted  right  to  dispute  the  priority  of 
any  other  creditor's  lien.  Consequently, 
Jones'  admission  of  the  priority  of  Hawley's 
trust  lien  is  not  conclusive  on  the  other 
liencA*s;  and,  until  this  asserted  priority  is 
determined  either  by  their  answer  admitting 
it,  or  by  the  finding  of  a  commissioner,  it 
could  not  be  certainly  said  that  Hawley's 
trust  lien  is  prior  to  the  liens  of  some  other 
creditors.  Tlie  dates  of  some  of  the  judg- 
ments do  not  appear  from  the  pleadings.  It 
might  bring  about  great  confusion,  if  the 
court  should  direct  a  sale  of  the  land  before 
the  priorities  of  the  liens  are  determined  in 
a  manner  binding  on  all  of  the  parties.  The 
creditors  who  might  want  to  bid  for  the  land 
at  a  sale  would  be  uncertain  as  to  their 
rights,  and  would  not  know  how  to  bid  on 
the  property.  Such  a  condition  would  tend 
to  becloud  the  title  and  to  materially  de- 
preciate the  value  of  the  property." 

Where  a  person  advanced  money  to  pay 
off  an  incumbrance  on  property  with  the 
understanding  that  papers  should  be  executed 
giving  him  a  first  lien  on  the  property,  but 
through  error  the  new  security  taken  was  de- 
fective, the  holder  of  a  junior  mortgage,  the 
existence  of  which  was  unknown  to  the  per- 
son advancing  the  money,  was  enjoined  from 
foreclosing  that  mortgage,  until  the  respec- 
tive rights  of  the  parties  could  be  de- 
termined. Merchants',  etc.  Bank  v.  Tillman, 
106  Ga.  55,  31  S.  E.  794,  wherein  it  was 
said:  "It  is  urged  by  the  plaintiff  in  error 
that  this  remedy,  the  writ  of  injunction,  is  a 
harsh  one  and  should  be  granted  only  where 
absolutely  demanded.  But  what  other  re- 
course is  open  to  Tillman?  The  bank  re- 
fuses to  recognize  that  he  is  entitled  to  a 
lien   superior   to   its   mortgage,   which   it   is 


proceeding  to  foreclose.  If  a  sale  of  the 
property  takes  place  thereunder,  he  will  not 
be  in  a  position  to  file  a  claim  in  a  court 
of  law  to  the  proceeds  realized  from  the  sale, 
and  the  bank  will  thus  be  enabled  to  gain 
an  undue  advantage  over  him.  The  reply  is 
made  to  this,  'that  he  does  not  affirmatively 
show  that  he  will  suffer  irreparable  loss,. 
as  he  holds  other  security  for  his  claim  of  a 
character  apparently  as  good  or  better  than 
the  land  itself.  This  argument,  however,, 
fails  to  fully  meet  the  issue.  Tillman  under- 
takes to  show  that,  as  between  himself  and 
the  bank,  he  is  entitled  to  first  be  paid  out 
of  the  land  in  question,  and  if  so,  the  mere 
fact  that  he  holds  other  security  will  not  de- 
feat this  right,  or  furnish  any  excuse  for  the 
bank  to  disregard  the  same.  On  the  con- 
trary, the  bank  may,  and  should,  be  re- 
strained from  seeking  to  gain  an  inequitable 
advantage  over  Tillman  by  an  attempt  to 
enforce  its  lien  as  the  apparently  senior, 
though  in  point  of  fact  the  junior,  en- 
cumbrance upon  the  property."  In  Farm- 
ers' Sav.  Bldg.  etc.  Assoc,  v.  Kent,  131  Ala. 
246,  30  So.  874,  affirming  on  rehearing  117 
Ala.  624,  23  So.  757,  wherein  it  appeared 
that  a  mortgagor,  after  executing  the  mort- 
gage, deeded  the  property  by  general  war- 
ranty deeds  in  separate  parcels  to  different 
people,  it  was  held  that  the  court  would 
interfere  by  injunction  because  of  the  ex- 
cess of  the  value  of  the  property  over  the- 
amount  of  the  mortgage  debt ;  the  great  num- 
ber of  the  several  parcels  and  owners  of  the- 
encumbered  property,  the  ability  and  desire 
of  many  to  purchase  one  of  the  separate 
par<;els,  but  not  all,  and  the  confusion  and 
complications  of  the  rights  of  the  varioua 
parties  inter  se  and  the  obstructions  to  their 
individual  rights  of  redemption,  which  a  sale 
in  the  aggregate,  under  the  power,  would 
entail. 

In  Gato  V,  Christian,  112  Me.  427,  Ann. 
Gas.  1917A  692,  92  Atl.  489,  it  appeared 
that  after  a  divorce  a  mortgage  was  given  by 
the  wife,  in  which  her  husband  did  not  join, 
the  proceeds  of  which  were  used  to  pay  off 
a  prior  mortgage  in  which  the  husband  had 
joined.  Subsequently  the  divorce  decree  was 
set  aside.  The  court  granted  an  injunction 
against  the  foreclosure  of  the  mortgage  un- 
til the  rights  of  the  various  parties  could 
be  determined. 

Where  one  tenant  in  common  purcliased  a 
mortgage  on  the  common  property  and  at- 
tempted to  foreclose  it  he  was  enjoined  until 
the  respective  interests  of  the  parties  could 
be  determined.  Fisher  v.  Hartmen,  165  Pa. 
St.  16,  30  Atl.  513. 

In  Taylor  v.  Norfolk,  etc.  R.  Co.  162  Fed. 
452,  80  C.  C.  A.  338,  it  appeared  that  a  rail- 
road and  right  of  way  were  sold  under  fore- 
closure proceedings  in  the  federal  court,  the- 
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purchaser   acquiring   the  benefit   of   certain 
condemnation    proceedings    which    had    been 
instituted  to  acquire  any  outstanding  inter- 
est in  the  right  of  way,  represented    by    a 
second  mortgage.     Pending  the  conclusion  of 
the  condemnation  proceedings  the  mortgagee 
in     the     second    mortgage    instituted    fore- 
closure proceedings  in. the  state  court.     De-. 
daring  its  right  to  enjoin    such   foreclosure 
proceedings  the  court  said:     "It  would  seem 
that  every  equitable  consideration  supports 
the  right   of  the  court  to  protect   its   pur- 
chaser by  enjoining  the  foreclosure  and  sale 
of  this  right  of  way  and  strip  of  land  until 
the  condemnation  proceedings  are  concluded. 
While     the     property     was    in    the    actual 
custody  of  the  court,  no  foreclosure  by  the 
appellant  could  take  place  without  its  con- 
sent.   The  court  directed  its  receivers  to  clear 
the  title   by   condemnation   proceedings  but 
before  those   proceedings  were  concluded   it 
sold  the  property;  but  by  its  conveyance  it 
reserved  to  the  purchaser  the  benefit  of  the 
condemnation  proceeding,  the  object  of  which 
was  to  condemn  the  very  mortgage  interest 
which  the  appellant  proposes  now  to  enforce. 
It  seems  to  us  clear  that  it  was  within  the 
jurisdiction  of  the  court  below  to  make  its 
decree  effective  by  the  injunction   which   it 
granted,  and  *  that  the  injuntion  was  neces- 
sary in  order  to  protect  the  rights  for  which 
the  purchaser,  under  the  court's  sale,  paid 
his  money." 

VVliere  it  is  claimed  that  an  incumbrance 
has  been  signed  by  a  married  woman  as 
surety  for  her  husband,  it  has  been  held 
that  a  sale  of  the  property  will  be  restrained 
until  her  power  to  execute  the  incumbrance 
and  the  rights  arising  therefrom  can  be  de- 
termined. Sellers  v.  Page,  127  Ga.  633,  56 
S.  E.  1011;  Harrington  v.  Rawls,  131  N.  C. 
•10,  42  S.  £.  461 ;  Strom  v.  American  Freehold 
Land  Mortg.  Co.  42  S.  C.  97,  20  S.  E.  18. 
In  the  case  last  cited,  the  court,  granting 
an  injunction  restraining  the  enforcement 
of  a  power  of  sale  in  a  mortgage  on  the 
ground  that  it  was  claimed  to  have  been 
executed  by  a  married  woman  as  security 
for  her  husband's  debts  and  therefore  to  be 
\oid  under  the  then  existing  law,  said:  ''It 
is  very  obvious  that,  if  the  sale  is  allowed 
to    proceed,  .     the    plaintiff   will   be 

deprived  of  her  legal  right  to  have  the  ques- 
tion of  her  power  to  make  the  mortgage  de- 
termined by  the  proper  tribunal  constituted 
for  that  purpose.  Whether  the  plaintiff  will 
be  able  to  establish  her  claim  of  want  of 
power  to  execute  the  mortgage,  is  a  ques- 
tion entirely  foreign  to  the  present  inquiry; 
and  we  do  not  desire  to  be  re^rded  as'  ex- 
pressing, or  even  intimating,  any  opinion  as 
to  that  question.  The  only  inquiry  here  is 
whether  she  shall  be  denied  the  opportunity 
of  making   that  question,   and  of  having  it 
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determined  by  the  tribunal  constituted  for 
the  trial  of  sucb  a  question."  But  in  Hoss  v. 
McWilliams,  26  La.  Ann.  643,  wherein  it  ap- 
peared that  the  wife  of  the  mortgagor  sought 
to  enjoin  the  foreclosure  of  the  mortgage  on 
the  ground  that  she  had  an  interest  and 
ownership  in  the  lots  ordered  to  be  sold  su^ 
perior  to  the  mortgagee,  and  that  she  had  a 
claim  against  the  succession  of  her  husband 
for  rents  and  revenues  which  were  under  his 
control  and  which. were  received  and  convert- 
ed by  him  to  his  own  use,  the  court  refus- 
ing to  enjoin  the  foreclosure,  said:  "The 
grounds  urged  by  the  plaintiff  in  injunction 
do  not  authorize  the  injunction.  The  dis- 
trict court  had  jurisdiction  to  issue  the 
exeoutoi*y  process,  and  the  rights  asserted  by 
the  wife  are  not  such  as  to  enjoin  the  sale  of 
her  husband's  property  or  property  of  the 
community.  If  she  had  real  rights  upon  such 
property,  they  can  be  enforced  upon  the  pro- 
ceeds. If  her  rights  are  merely  usufructuary, 
they  will  not  be  affected  by  the  sale  enjoined, 
as  it  is  only  the  naked  ownership  of  the 
property  that  is  sought  to  be  sold." 

However,  equity  will  not  restrain  the  fore- 
closure of  a  mortgage  at  the  instance  of  a 
judgment  creditor,  meriely  because  he  alleges 
that  the  sale  will  impair  his  lien  on  personal 
property  situated  on  the  mortgaged  prop- 
erty, and  in  the  absence  of  a  sufficient  show- 
ing to  entitle  him  to  an  accounting.  Clark 
y.  Vilas  Nat.  Bank,  22  App.  Div.  605,  48  N. 
Y.  S.  192.  Likewise,  in  a  case  wherein  it 
was  in  dispute  whether  two  persons  giving 
a  joint  mortgage  executed  it  as  cosureties  or 
principals,  the  court  refused  to  restrain  the 
sale  until  the  relationship  of  the  parties  was 
determined,  saying:  "The  mortgagee  or  the 
assignee  of  the  bond  cannot  be  required  to 
defer  the  collection  of  his'  money  and  the 
enforcement  of  his  security  till  the  debtors 
thus  adjust  their  liabilities  between  them- 
selves." 

And  see  the  reported  case  wherein  it  is  held 
that  a  sale  will  not  be  enjoined  to  await  the 
settlement  of  unrelated  controversies  between 
the  parties. 

It  has  been  held  that  a  purchaser  at  a  ju- 
dicial sale  under  a  mortgage  could  not  re- 
strain the  foreclosure  by  an  assignee  of  a 
purchase  money  mortgage  given  at  the  same 
time  on  the  ground  that  it  was  agreed  orally 
between  the  parties  at  the  time  of  the  exe- 
cution of  the  two  mortgages,  that  the  pur- 
chase money  mortgage  should  be  the  second- 
ary mortgage.  Foxwell  v.  Slaughter,  5  Del. 
Ch.  396.  And  where  a  mortgagor  sought  to 
enjoin  the  foreclosure  of  the  mortgage  on 
the  ground  that  he  held  other  mortgages  on 
the  same  property,  he  was  refused  relief, 
the  court  holding  that  the  mortgage  given 
was  clearly  superior  to  any  other  mortgages, 
which    he    might    hold.     Perdue    v.    United 
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States  Fidelity,  etc.  Co.  39  Okla.  168,  134 
Pac.  438.  In  Robinson  v.  Mays,  76  Va.  708, 
wherein  it  appeared  that  a  deed  of  trust  was 
given  to  secure  various  creditors,  and  pro- 
vided that  it  should  be  a  release  of  all  debts 
of  the  creditors,  it  was  held  that  the  failure 
to  execute  a  formal  release  was  no  ground 
for  enjoining  a  sale  under  the  deed  of  trust, 
as  the  deed  itself  operated  as  a  release  with 
respect  to  those  receiving  the  benefit  thereof. 
In  Tennessee  it  has  been  held  that  equity 
will  not  enjoin  the  enforcement  of  a  lien  by 
a  mortgagee  because  of  the  existence  of 
other  liens  either  prior  or  subsequent.  Hill 
v.  Hillsman,  7  Lea  (Tenn.)  196,  wherein  it 
was  said:  "The  burden  of  the  argument  in 
support  of  the  application  is  that  there  is  a 
claim  in  suit,  which  may  or  may  not  be  a 
prior  claim.  But  the  settled  law  of  this 
state  is  that  a  mortgagee  or  lien  creditor 
may  enforce  his  lien  without  reference  to 
other  liens  either  prior  or  subsequent.  The 
debtor  may  always  prevent  a  sale  by  the 
payment  of  the  lien  debt.  If  he  is  unable  to 
do  so,  that  is  his  misfortime,  for  which  the 
creator  ought  not  to  suffer.'' 

At  Instance  of  Junior  IjIen  Holder. 

It  is  generally  held  that  the  holder  of  a 
subsequent  mortgage  cannot  enjoin  the  sale 
of  the  property  under  a  prior  mortgage  mere- 
ly because  of  the  fact  that  he  holds  a  subse- 
quent mortgage.  Bloom ingdale  v.  Barnard, 
7  Hun  (N.  Y.)  459;  Fulghum  v.  Cotton,  3 
Tenn.  Ch.  296.  The  reason  for  the  rule  was 
stated  in  the  case  last  cited  as  follows:  "A 
second  mortgagee,  or  a  creditor  whose  rights 
are  subordinate  to  those  of  a  prior  mortgagee, 
is  entitled  to  stand  in  the  shoes  of  the  mort- 
gagor, and  nothing  more.  Neither  has  any 
right  either  to  interfere  with  or  hasten  the 
sale  of  the  prior  mortgagee;  nor,  of  course,  to 
bring  him  into  litigation,  unless  it  be  to 
ascertain  his  debt,  after  a  demand  and  re- 
fusal to  disclose  it.  Each  may,  under  the 
circumstances  and  in  a  proper  case,  redeem 
by  paying  the  debt  of  the  prior  mortgagee, 
and  this  right  to  redeem  is  all  either  can 
acquire  by  a  suit  against  such  mortgagee. 
.  .  .  And  each  may  subject  the  mort- 
gagor's  interest  in  the  property  by  sale, 
without  making  the  first  mortgagee  a  party, 
and  may  impound  the  rents  by  the  appoint- 
ment of  a  receiver  until  he  chooses  to  assert 
his  prior  rights,  and  acquire  a  superior  lien 
on  such  rents.  .  .  .  Neither,  I  am  in- 
clined to  think,  has  any  equity  to  interfere 
with  the  first  mortgagee  upon  the  ground 
.  .  .  that  the  property  may  be  sacrificed 
by  reason  of  a  cloud  upon  the  title,  unless  he 
can  go  further,  and  show  that  there  is  a 
fraudulent  combination  between  the  mort- 
gagor and  such  mortgagee  to  give  the  latter 


an  advantage,  by  reason  of  such  cloud,  at  the 
expense  of  other  creditors.  The  reason  is, 
that  the  subsequent  mortgagee  or  creditor 
can  always  prevent  any  sacrifice  by  paying 
the  prior  mortgage,  if  redeemable,  or  selling 
the  equity  of  redemption  of  the  debtor  and 
buying  it  himself." 

In  Davidson  v.  John  .Good  Cordage,  etc. 
Co.  63  App,  Div.  366,  71  N.  Y.  S.  565,  the 
court,  reversing  an  order  granting  an  in- 
junction restraining  the  foreclosure  of  a 
mortgage  issued  at  the  instance  of  a  second 
mortgagee  whose  mortgage  had  been  declared 
to  be  void,  said:  "It  surely  cannot  be  re- 
garded as  just  and  equitable  that  the  holder 
of  a  valid  and  prior  lien  of  doubtful  value 
should  be  deprived,  without  security,  of  tho 
right  to  pursue  lawful  remedies  designed  for 
his  protection,  at  the  instance  of  a  subse- 
quent lienor  whose  claim  has  been  judicially 
determined  to  be  void,  in  the  mere  hope  that 
a  higher  court,  to  which  no  appeal  has  been 
taken,  may  validate  the  subsequent  lien  in  an 
action  with  which  the  party  restrained  has 
no  connection  and  in  which  he  has  no  inter- 
est." But  in  Davis  v.  Briggs,  3  How.  Pr. 
(N.  Y. )  65,  wherein  it  appeared  that  a  prior 
mortgagee  was  made  a  party  to  a  suit  to 
foreclose  a  second  mortgage  it  was  held  that 
an  injunction  would  issue  to  restrain  him 
from  selling  under  hi»  prior  mortgage  until 
the  termination  of  the  suit  by  the  second 
mortgagee. 

Disputed  Title, 

A  vendee  in  possession  of  land,  under  a 
conveyance  with  general  warranty,  may  en- 
join the  sale  under  a  deed  of  trust  given  to 
secure  the  purchase  price,  on  the  ground  of 
defeat  of  title,  if  the  title  is  questioned  by 
a  suit  either  prosecuted,  or  threatened,  or  if 
the  purchaser  can  show  clearly  that  the  title 
is  defective.  State  v.  Judge,  40  La.  Ann. 
206,  3  So.  561 ;  State  v.  Hingle,  104  La.  775, 
29  So.  349;  Gay  v.  Hancock,  1  Rand.  (Va.) 
72;  Lane  v.  Tidball,  Gilmer  (Va.)  130; 
Miller  v.  Argyle,  6  Leigh  (Va.)  460;  Faulk- 
ner V.  Davis,  18  Grat.  (Va.)  651,  98  Am. 
Dec.  698;  Morgan  v.  Glendy,  92  Va.  86.  22 
S.  E.  854.  Sec  also  Thrift  v.Bannon,  111  Md. 
303,  73  Atl.  660;  Thompson  v.  Edwards,  3 
W.  Va.  659. 

But  if  there  is  no  ingredient  of  fraud,  and 
the  purchaser  is  not  evicted  or  subject  to  a 
threatened  eviction,  the  insufiiciency  of  title 
is  no  ground  for  relief  against  a  security 
given  for  the  purchase  money.  Harding  v. 
Commercial  Loan  Co.  84  111.  251;  Abbott  v 
Allen,  2  Johns.  Ch.  (N.  Y.)  619;  Hill  v 
Butler,  6  Ohio  St.  207;  Dealey  v.  Lake  (Tex.> 
131  S.  W.  441.  In  Abbott  v.  Allen,  2  Johns. 
Ch.  (N.  Y.)  519,  it  was  said  of  a  bill  to  en- 
join  the  enforcement  of  a  purchase   money 
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mortgage  on  the  ground  of  defect  of  title: 
''This  caee  comes  within  the  general  doctrine 
.  .  .  that  a  purchaser  of  land  who  is  in 
possession,  cannot  have  relief  here  against 
his  contract  to  pay,  on  the  mere  ground  of  de- 
fect of  title,  without  a  previous  eviction. 
...  If  there  be  no  fraud  in  the  case,  the 
purchaser  must  resort  to  his  covenants,  if  he 
apprehends  a  failure  or  defect  of  title,  and 
wishes  relief  before  eviction.  This  is  not 
the  appropriate  tribunal  for  the  trial  of 
titles  to  land.  It  would  lead  to  the  greatest 
inconvenience,  and  perhaps  abuse,  if  a  pur- 
chaser in  the  actual  enjoyment  of  land,  and 
when  no  third  person  asserts,  or  takes  any 
measures  to  assert,  a  hostile  claim  can  be 
permitted,  on  suggestion  of  a  defect  or  fail- 
ure of  title,  and  on  the  principle  of  quia 
timet,  to  stop  the  payment  of  the  purchase 
money,  and  of  all  proceedings  at  law  to  re- 
cover it.  Can  this  court  proceed  to  try  the 
validity  of  the  outstanding  claim,  in  the 
absence  of  the  party  in  whom  it  is  supposed 
to  reside,  or  must  he  be  brought  into  court 
against  his  will,  to  assert  or  renounce  a 
title  which  he  never  asserted,  and,  perhaps, 
never  thought  of?  I  apprehend  there  is  no 
such  practice  or  doctrine  in  this  court;  and 
that  a  previous  eviction  or  trial  at  law  is,  as 
a  general  rule,  indispensable.  Perhaps  an 
•outstanding  incumbrance,  either  admitted  by 
the  party,  or  shown  by  the  record,  may 
form  an  exception,  in  cases  of  covenant 
against   incumbrances." 

In  Harding  v.  Commercial  Loan  Co.  84  111. 
251,  an  injunction  was  refused  where  it 
appeared  that  the  vendor's  title  was  void- 
able as  to  a  part  of  the  land  conveyed,  hav- 
ing been  purchased  from  a  minor,  the  court 
holding  that  a  person  giving  a  deed  of  trust 
for  the  purchase  price  of  land  could  not  en- 
join its  enforcement  on  the  ground  of  the 
vendor's  voidable  title  where  no  threat  had 
been  made  or  suit  brought  to  avoid  the  title. 

It  has  been  held  that  before  a  mortgagor 
can  have  relief  in  equity  against  the  fore- 
closure of  the  mortgage  on  the  ground  of  a 
defect  in  the  title,  he  must  have  commenced 
suit  to  perfect  the  title.  Marr  v.  Howland, 
20  Wis.  282. 

It  has  been  held  that  the  existence  of  a 
small  paving  tax  was  not  a  cloud  on  the  title 
sufficient  to  warrant  enjoining  the  sale  of 
land  under  a  deed  of  trust.  Patch  v.  Morri- 
sett  (Va.)  22  S.  E.  173,  wherein  it  was 
said:  "We  do  not  think  that  the  paving  tax 
due  to  the  city  of  Manchester  constitutes  any 
cloud  upon  tlie  title.  Tliere  is  no  reason  to 
suppose  that  if  it  was  an  existing  incum- 
brance upon  the  property,  for  which  the  ap- 
pellees were  liable,  the  trustees  would  not 
Ann.  Cas.  1917D — 9. 
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have  made  a  proper  application  of  the 
purchase  money.  They  could,  without  doubt, 
have  been  compelled  to  do  so,  and  it  is  scarce- 
ly possible  that  so  small  a  charge  could 
seriously  have  affected  the  sale  of  the  prop- 
erty." And  in  Sidney  Land,  etc.  Co.  v. 
Milner,  etc.  Lumber  Co.  138  Ala.  185,  35  So. 
48,  wherein  a  bill  was  filed  to  abate  the 
purchase  price  of  a  tract  of  land  con- 
sisting of  twenty  thousand  acres,  and  to 
enjoin  the  foreclosure  of  a  mortgage  given 
to  secure  the  purchase  price,  it  was  held 
that  as  the  title  was  shown  to  be  good  as  to 
the  large  majority  of  the  land,  being  de- 
fective as  to  five  acres  only,  the  foreclosure 
would  not  be  enjoined,  but  the  court  would 
order  the  purchase  price  to  be  abated  as  to 
the  five  acres. 

In  Martin  v.  Kester,  46  W.  Va.  438,  33 
S.  £.  238,  in  answer  to  the  contention  of  the 
grantor  in  a  deed  of  trust  that  he  had  no 
title  when  he  executed  the  deed  and  that 
therefore  a  sale  under  it  should  be  enjoined, 
the  court  said:  "As  to  the  question  of  title, 
plaintiff  is  estopped  by  his  deed.  He  cannot 
disparage  his  own  title  to  prevent  a  sale 
under  such  deed  of  trust,  but  the  same  con- 
veyed all  his  right,  title,  and  interest,  both 
legal  and  equitable,  in  and  to  said  property, 
and  this  the  trust  creditor  would  have  the 
right  to  have  sold." 

In  some  jurisdictions  it  has  been  held  that 
a  foreclosure  or  sale  under  a  mortgage  or 
deed  of  trust  will  not  be  enjoined  on  the 
ground  that  the  mortgagee  or  vendor  was 
without  title  at  the  time  of  the  conveyance. 
Crocker  v.  Robertson,  8  la.  404;  North  Caro- 
lina Gold  Amalgamating  Co.  t.  North  Caro- 
lina Ore  Dressing  Co.  73  N.  C.  468.  In 
Crocker  v.  Robertson,  supra,  it  was  said: 
"There  is  no  such  showing  in  the  bill, 
of  either  fraud  or  mistake,  and  no  such  show- 
ing that  the  plaintiffs  would  sustain  an  ir- 
reparable injury  by  being  turned  over  to  their 
legal  remedy,  upon  the  covenants  claimed  to 
be  broken,  as  to  justify  the  interference  of 
a  court  of  equity  by  injunction.  Second.  It 
is  fully  shown  that  Crocker  was  well  aware 
of  the  actual  condition  of  the  title  of  which 
he  now  complains,  at  the  time  he  took  the 
deed,  and  that  there  has  been  no  change  of 
parties  or  facts  since  that  time.  Third. 
Granting  the  alleged  defects  to  exist,  plain- 
tiffs are  in  no  position  to  complain.  At  most 
defendant  is  only  proceeding,  according  to 
plaintiff's  own  showing,  to  sell  property  to 
which  they  have  no  title.  Under  such 
circumstances,  it  does  not  readily  appear  how 
they  could  be  prejudiced,  and,  least  of  all, 
sustain  such  irreparable  injury  as  would  en- 
title them  to  an  injunction." 
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Oil  and  Gas  —  Nature  of  Leases  —  Ap* 
plicabilitj  of  General  Statutes. 

Gas  and  oil  leases  and  contracts  are  apart 
by  themselves.  They  partake  of  the  nature 
of  both,  "sale"  and  "lease;"  and  they  have 
features  which  may  riot  be  applied  to  either. 
The  law  referring  to  sales  and  leases  found 
in  the  code  cannot  be  unreservedly  applied 
to  them. 

Same. 

But  the  law  in  the  code  will  be  applied  to 
them  by  the  courts  in  cases  where  it  can  be 
applied. 

Partition  — •  Minins  Propertj  —  Power 
to  Partition  in  Kind. 

A  lessee  under  a  mineral  contract  may  not 
contest  the  title  of  his  lessor  as  an  owner  in 
indivision  with  others,  and  compel  him  and 
his  co-owners  to  make  a  judicial  partition  in 
kind  of  the  property  leased. 

[See  note  at  end  of  this  case.] 

Same. 

Known  oil  lands,  like  mines,  cannot  be 
judicially  partitioned  in  kind,  at  the  suit  of 
one  of  the  co-owners;  or  by  a  creditor  of  a 
co-owner. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Eleventh  Judicial  Diatrict 
Court,  Parish  of  Red  River:  Cunningham, 
Judge. 

Action  by  Gulf  Refining  Company  of  Loui- 
siana, plaintiff,  against  W.  P.  Hayne  et  al., 
defendants.  Judgment  for  defendants. 
Plaintiff  appeals.  The  facts  are  stated  in 
the  opinion.     AFFiBifED. 

D.  Edxcurd  Oreer,  Thomas  W.  "Settles , 
Thigpen  d  Herold  and  F.  C.  Proctor  for  ap- 
pellant. 

Alexander  d  Wilkinson  for  appellees. 

[556]  SoMifEBViLLE,  J. — Plaintiff  and  de- 
fendant W.  P.  Hayne  entered  into  a  contract 
of  lease,  or  mineral  contract,  the  terms  of 
which  plaintiff  alleges  were  not  complied 
witli  by  defendant.  That  defendant  repre- 
sented himself  and  his  mother,  Mrs.  Aurora 
Hayne,  to  be  the  owners  of  the  property 
leased,  when,  in  fact  he  was  the  owner  of 
only  one- third  in  indivision  with  other  per- 


sons here  made  codefendants,  and  Mrs. 
Hayne  was  not  the  owner  of  any  portion  of 
tlie  property. 

That  a  partition  in  kind  of  the  property 
is  necessary  and  is  demanded  of  Hayne  and 
his  co-owners,  so  that  the  lease  held  by 
plaintiff  may  bear  upon  the  one-third  of  the 
land  falling  to  the  lot  of  W.  P.  Hayne;  and 
a  money  judgment  is  asked  for  in  the  altern- 
ative against  Hayne. 

\V.  P.  Hayne  and  Mrs.  Aurora  Hayne  ex- 
cepted to  the  jurisdiction  of  the  court,  al- 
leging themselves  to  be  residents  of  Kapidea 
parish,  and  the  e.\ception  was  sustained  in 
80  far  as  the  demand  was  for  damages. 

Certain  co-owners  answered  to  the  merits, 
while  others  filed  an  exception  of  no  cause 
of  action  to  the  petition. 

The  exception  was  sustained,  and  plaintiff 
has  appealed. 

The  only  question  in  the  case  is  whether 
a  tenant  under  an  oil  lease,  or  mineral  con- 
tract, may  sue  his  lessor  and  the  co-owners 
with  the  lessor  for  a  partition  in  kind  of 
the  oil  land  leased,  and  have  the  lease  de- 
clared to  cover  the  lot  or  portion  of  ground 
falling  to  the  lessor. 

Article  1310  of  the  Ciyil  Code  provides 
that  a  tenant  cannot  bring  a  partition  suit. 
It  sajrs: 

[557]  ''But  the  possession,  necessary  to 
support  this  action,  must  be  in  the  names 
of  the  persons  enjoying  it,  and  for  them- 
selves; it  cannot  be  instituted  by  those  who 
possess  in  the  name  of  another,  as  tenants 
and  depositaries.'' 

But  plaintiff  argues  that  it  is  not  the  ten- 
ant referred  to  in  the  article  quoted.  It 
claims  that  an  oil  lease,  or  mineral  contract, 
is  different  from  the  ordinary  lease,  and  that 
the  court  has  so  decided.  It  cites  the  cases 
of  Cooke  V.  Gulf  Refining  Co.  127  La.  592, 
ri3  So.  874;  Rives  v.  Gulf  Refining  Co.  133 
La.  178,  62  So.  623:  Cooke  v.  Gulf  Refining 
Co.  135  La.  609,  65  So.  758;  Natalie  Oil  Co. 
V.  Louisiana  R,  etc.  Co.  137  La.  706,  69  So. 
146;  Rpence  v.  Lucas,  138  La.  763,  70  So. 
796 — in  which  the  court  has  so  held.  It 
also  refers  to  act  232  of  1910,  p.  393,  which 
provides  that  mining  contracts  may  be  mort- 
gaged. 

In  the  Rives  Case,  supra,  it  is  said: 

"In  determining  the  scope  and  legal  effect 
of  an  instrument  giving  rights  and  privi- 
leges to  mine  or  take  minerals,  oil,  or  gas, 
it  is  immaterial  by  what  name  it  is  called, 
whether  a  lease,  license,  sale,  contract,  grant, 
deed  of  conveyance,  a  real  right,  an  incor- 
poreal hereditament,  a  chattel  interest,  a 
chattel  real,  a  right  in  land,  or  other  name; 
the  court  will  look  to  the  language  used  in 
the  instrument,  aside  from  these  terms  bo 
used,  and  determine  its  l^al  effect." 
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In  that  case,  the  lease  was  termed  a  "real 
right,"  a  right  to  part  ownership  in  the  oil 
and  gas  when  it  would  have  been  taken  from 
the  ground,  and  confined  in  pipes  and  reser- 
voirs. 

PlaintifT  is  the  holder  of  the  ordinary  gas 
lease;  and  it  argues  that,  as  the  holder  of  a 
real  right  in  and  upon  the  undivided  one- 
third  interest  of  W.  P.  Hayne  in  the  oil  land 
leased  to  it,  it  is  a  creditor  of  Hayne,  and 
that  it  may  exercise,  in  the  place  of  Hayne, 
its  debtor,  the  real  right  of  partition  against 
Hayne  and  his  co-owners. 

The  right  of  plaintiff  is  clearly  not  that 
of  owner,  and  only  an  owner  can  sue  his 
co-owner  for  a  partition.  Plaintiff  is  the 
owner  of  the  right  to  explore  and  extract  oil 
[558]  from  an  undivided  one-third  interest 
in  the  property,  but  it  is  not  the  owner  of 
any  portion  of  the  landed  estate. 

In  the  decided  cases  just  referred  to  by 
plaintiff,  the  court  also  said  that  it  would 
apply  the  law  on  letting  and  hiring  to  oil 
least's;  as  it  was  set  forth  in  the  Code  and 
statuteB,  where  it  waa  possible  to  apply  it. 
And  article  1310  says  that  partition  suits 
may  not  be  brought  by  tenants  and  deposi- 
taries. 

Plaintiff  is  a  tenant  of  Hayne  under  the 
oil  lease  executed  by  them,  although  by  its 
terms  he  may  have  acquired  greater  rights 
than  an  ordinary  tenant  on  a  predial  estate 
would  have  acquired.  It  has  a  particular 
estate  in  and  to  the  oil  and  gas  when  these 
minerals  will  have  come  into  its  possession. 
It  has  the  right  to  go  upon  the  land  and 
explore  for  oil  and  ga8.  Nevertheless,  the 
contract  is  one  of  lease,  or  letting  or  hiring, 
in  which  Hayne  is  the  lessor  and  plaintiff 
is  the  lessee  or  tenant.  It  is  a  valid,  exist- 
ing contract  between  them,  under  which  both 
have  rights.  Plaintiff  may  have  thought 
that  it  had  leased  the  whole  tract  of  land, 
when  in  truth  the  lease  onl^  extended  to  the 
undivided  one-third  interest  in  the  land 
owned  by  Hayne,  its  lessor.  It  cannot  be 
put  into  possession  as  lessee  or  tenant  of  the 
undivided  one-third  interest  owned  by  Hayne 
(Martel  v.  Jennings-Heywopd  Oil  Syndicate, 
114  La.  903,  38  So.  612) ;  and,  as  tenant  of 
Hayne,  it  cannot  ask  for  a  partition  in  kind 
of  the  property  owned  by  Hayne  and  his 
co-owners  so  that  its  lease  may  cover  the 
land  falling  to  the  lot  of  Hayne. 

The  court  might  recognize  the  rights  of 
plaintiff  under  the  lease,  but  it  cannot  put 
it  in  tlie  actual  corporeal  possession  of  an 
undivided  interest  in  the  land  leased.  Such 
right  is  a  mere  abstract  right;  while,  if 
plaintiff's  lease  bore  upon  specific  property 
it  might  be  put  into  possession  of  it. 

Aga'n,  a  lessee  in  i)083e89ion  cannot  con- 
test [C59]  or  force  a  change  in  the  owner- 
ship of  his  lessor  of  the  thing  leased.    C.  C. 
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art.  3441;  Hanson  v.  Allen,  37  La,  Ann.  732. 
Plaintiff  cannot  contest  in  any  manner  the 
ownership  of  Hayne  to  an  undivided  interest 
in  an  oil  field,  and  compel  him  to  accept 
ownership  of  a  defined  area  thereof  which 
might  not  contain  any  oil  whatever.  Nor 
can  it  or  Mr.  Hayne  compel  the  oo-owners 
of  Hayne  to  accept  such  an  unequal  division. 
Partition  implies  equality;  and,  where  equal- 
ity cannot  be  had  by  a  partition  in  kind,  the 
partition  must  be  by  licitation. 

Many  courts  have  held  that  mines  could 
not  be  partitioned  in  kind. 

Thornton  on  Oil  and  Gas  says,  in  section 
276: 

"In  a  ca^e  of  an  attempted  partition  of  a 
mine,  Justice  Brewer  used  the  following  lan- 
guage: *The  mere  fact  of  joint  ownership 
in  a  mine  does  not  give  an  equitable  right 
to  a,  partition.  Seldom  can  a  division  of  a 
mine  be  made.  Generally  partition  must  re- 
sult in  a  sale.  To  such  property  there  is  an 
unknown  value;  and  a  chancellor  may  well 
require  full  information  as^  to  all  the  rela- 
tions of  the  parties  to  the  property  before 
decreeing  any  partition  which  will  practi- 
cally result  in  dispossessing  one  of  the  par- 
ties entirely.*  And  in  a  dictum  in  an  Illi- 
nois case  it  was  said:  The  mines,  when 
opened,  in  their  nature  were  indivisible. 
Neither  partition  could  be  made  at  law,  nor 
dower  assigned  by  metes  and  bounds.' " 

In  section  277,  after  discussing  the  ques- 
tion of  the  right  to  partition  of  supposable 
oil  or  gas  land,  Mr.  Thornton  further  says: 

''But  after  gas  or  oil  has  been  discovered 
on  the  land,  an  entirely  different  question  is 
presented.  If  the  entire  tract  has  been  de- 
veloped, and  the  wells  are  so  distributed,  and 
their  production  is  well  known  so  that  their 
respective  values  can  be  determined,  then  a 
division  might  possibly  be^  decreed;  but  it 
would  be  almost  impossible  to  find  an  in- 
stance of  this  kind.  And  then,  too,  other 
powerful  wells,  in  spite  of  the  supposition 
that  the  land  had  been  fully  developed,  might 
be  sunk  upon  one  part  of  the  divided  tract 
and  all  attempts  to  find  other  productive 
wells  on  the  other  tract  might  be  failures. 
In  such  an  event  the  partition  proceedings 
would  result  in  an  unequal  division  in  value, 
a  thing  studiously  avoided  in  partition  pro- 
ceedings. .  .  .  Especially  can  there  be  no 
partition  of  the  right  to  take  oil  or  gas  from 
beneath  a  tract  of  land,  the  surface  being 
owned  by  a  third  person;  and  an  attempt  of 
the  court  to  make  partition  of  such  a  right 
is  void." 

[560]  In  line  with  Mr.  Thornton  the  law 
is  thus  stated  in  21  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)   1161: 

"A  partition  of  oil  and  gas  owned  by  co- 
owners  separate  from  the  surface  cannot  be 
decreed  except  by   sale  and  division  of  the 
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proceeds.  A  judicial  partition  thereof  by 
assignment  of  the  oil  and  gas  under  sections 
of  the  surface  is  void." 

In  the  case  of  Hall  v.  Vernon,  47  W.  Va. 
295.  34  S.  E.  764,  81  Am.  St.  Rep.  791,  49 
L.R.A.  464,  the  court  holds: 

"Partition  of  oil  and  gas  owned  by  co- 
owners  separate  from  the  surface  cannot  be 
decreed,  except  by  sale  and  division  of  the 
proceeds.  A  judicial  partition  thereof  by 
assignment  of  the  oil  and  gas  under  sections 
of  the  surface  is  void." 

In  the  case  of  Dangerfield  v.  Caldwell.  I 
Fed.  554,  81  C.  C.  A.  400,  the  Circuit  Court 
of  Appeals  say  in  the  syllabus: 

"A  tract  of  land  known  to  have  oil  or  gas 
or  both  under  its  surface  is  not  properly  sus- 
ceptible of  partition  in  kind." 

There  are  other  decisions  to  the  same  effect. 

And  the  law  set  forth  in  the  Civil  Code  is 
the  same.    Article  1303  is  as  follows: 

"There  can  be  no  partition,  when  the  use 
of  the  thing  held  in  common  is  indispensable 
to  the  coheirs,  to  enable  them  to  enjoy,  or  to 
derive  an  advantage  from  the  portion  of  the 
effects  of  the  succession  falling  to  them,  such 
as  an  entry  which  serves  as  a  passage  to 
several  houses,  or  a  way  common  to  several 
estates,  and  other  things  of  the  same  kind." 

And  articles  1336,  1339,  and  1340,  which 
follow,  forbid  the  partition  in  kind  of  prop- 
erty where  it  cannot  be  conveniently  made. 

"Art.  1336.  The  judge  who  decides  on  a 
suit  for  a  partition  and  on  the  mode  of  ef- 
fecting it,  has  a  right  to  regulate  this  mode 
as  may  appear  to  him  most  convenient  and 
most  advantageous  for  the  general  interest 
of  the  coheirs,  in  conformity,  nevertheless, 
.with  the  following  provisions." 
?  "Art.  1339.  When  the  property  is  indivisi- 
ble by  its  nature,  or  when  it  cannot  be  con- 
veniently divided,  the  judge  shall  order,  at 
the  instance  of  any  one  of  the  heirs,  on  proof 
of  either  of  these  facts,  that  it  be  sold  at 
public  auction,  after  the  time  of  notice  and 
advertisements  prescribed  by  law,  and  in  the 
manner  hereinafter  prescribed." 

[561]  "Art.  1340.  It  is  said  that  a  thing 
cannot  be  conveniently  divided,  when  a  dim- 
inution of  its  value,  or  loss  or  inconvenience 
of  one  of  the  owners,  would  be  the  conse- 
quence of  dividing  it." 

It  might  be  a  most  serious  loss  to  one  or 
more  of  the  co-owners  to  divide  a  piece  of 
oil  land  into  three  parts,  and  award  one  part 
to  each  owner.  A  lot  without  oil  under  the 
surface  falling  to  one  co-owner  would  work 
incalculable  damage  to  him  to  whom  it  was 
awarded,  due  entirely  to  the  consequence  of 
dividing  the  land.  The  courts  cannot  com- 
pel  such  a  division  or  partition. 

In  case  of  known  oil  land  or  a  mine  the 
suit  must  be  for.  a  partition  by  licitation. 


The  law  of  France  is  similar  to  our  law. 
It  says  in  the  Napoleon  Code: 

"Art.  827.  If  the  immovables  cannot  be 
commodiously  divided,  a  sale  by  auction 
must  be  proceeded  in  before  the  court- 
Nevertheless  the  parties,  if  all  of  age,  may 
consent  that  the  auction  should  be  made 
before  a  notary,  on  the  choice  of  whom  they 


can  agree. 
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*Art.  832.  In  the  formation  and  arrange- 
ments of  the  lots,  parties  must  avoid  as 
much  as  possible  disjoining  estates  and  di- 
viding works;  and  it  is  expedient,  if  it  can 
be,  to  dispose  in  each  lot  the  same  quantity 
of  movables  and  immovables,  of  rights  or 
credits  of  the  same  nature  and  value." 

"Art.  •  1686.  If  one  thing  common  to  sev- 
eral persons  cannot  be  commodiously  divided 
and  without  loss;  or  if  in  a  partition  made 
with  mutual  consent  of  common  property, 
there  be  found  some  goods  which  none  of  the 
coparceners  can  or  will  take,  the  sale  thereof 
is  made  by  auction,  and  the  price  thereof  is 
distributed  between  the  joint  proprietors." 

But  plaintiff  does  not  seek  a  partition  by 
licitation.  Under  such  sale  his  lease  would 
not  follow  the  land,  or  the  proceeds  of  the 
sale  thereof.  C.  C.  art.  1338;  Sponce  v. 
Lucas,  138  La.  763,  70  So.  796.  It  asks  for 
a  judicial  partition  in  kind. 

The  petition  does  not  disclose  a  cause  of 
action. 

Judgment  affirmed. 

(70  So.  512.) 

[512]  O'NiELL,  J.  {diasetiHnff)  .—This  is 
not  a  suit  for  a  division  or  partition  of  a 
mine  or  of  an  oil  or  gas  well,  nor  for  a 
division  or  partition  of  the  right  to  take  oil 
or  gas  from  beneath  the  surface  of  the  land. 
It  is  an  ordinary  suit  for  a  partition  or  divi- 
sion of  a  tract  of  land  on  which  no  oil,  gas. 
or  other  mineral  has  ever  been  discovered, 
nor  mining  operations  or  explorations  ever 
made,  as  far  as  the  record  discloses.  There- 
fore the  doctrine  quoted  from  Mr.  Thornton*8 
work  on  Oil  and  Gas,  and  from  other  au- 
thorities, has  no  application  whatever,  viz.. 
that  a  mine  is  not  susceptible  of  division  in 
kind;  that,  after  gas  or  oil  has  been  dis- 
covered on  a  tract  of  land,  it  is  not  probable 
that  the  wells  would  be  so  equally  distrib- 
uted and  their  production  be  so  nearly  equal 
that  a  fair  division  in  kind  might  be  made; 
that  the  right  to  extract  oil  or  gas  from  the 
land  cannot  be  divided  in  kind;  and  that  a 
tract  of  land  known  to  have  oil  or  gas  under 
its  surface  is  not  susceptible  of  partition  in 
kind. 

The  plaintiff  has  alleged  that  the  land  of 
which  he  desires  a  partition  can  be  divided 
in  kind  without  diminution  of  its  value.     If 
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the  land  hi  not  susceptible  of  division  in 
kind,  because  it  is  supposed  to  have  oil  or 
gas  benrath  its  surface  or  for  any  other  rea- 
son, that  is  a  matter  of  defense  on  the  mer- 
itF  of  the  case.  On  this  appeal  from  the 
judgment  dismissing  the  suit  on  an  excep- 
tion of  no  cause  or  right  of  action,  we  must 
assume  that  the  allegations  of  the  petition 
sre  true. 

The  plaintiff's  grantor,  W.  P.  Hayne,  could 
have  maintained  this  action  of  partition  un- 
der the  allegations  of  the  plaintiff's  petition. 
The  right  of  an  owner  of  an  undivided  inter- 
est in  real  estate  to  maintain  an  action  of 
partition  against  the  co-owners  is  absolute. 
R.  C.  C.  1289.  The  other  co-owners  cannot 
be  injured  by,  and  have  not  a  substantial 
interest  in  complaining  of,  the  suit  being 
brought  by  W.  P.  Hayne's  grantee,  instead 
of  by  him;  and  he  did  not  file  an  exception 
of  no  cause  or  right  of  action. 

As  a  general  rule,  a  creditor  or  obligee 
may  maintain  any  action  of  which  his  cred- 
itor  or  obligor  has  a  right,  except  those 
which  are  purely  personal  to  the  creditor  or 
obligor.  See  Spencer  V.  Goodman,  33  La. 
Ann.  906;  Forstall  v.  Planters'  Consol.  Assoc. 
34  La.  Ann.  773;  Jack  v.  Harrison,  34  La. 
Ann.  736;  Klotz  v.  Macready,  44  La.  Ann. 
169,  10  So.  706;  Belcher  v.  Johnson,  114  La. 
e43,  38  So.  481 :  New  Orleans  v.  United  States, 
131  U.  S.  J  91,  9  S.  Ct.  745,  33  U.  S,  (L.  ed.) 
99;  and  New  Orleans  v.  Oaines,  138  U.  S. 
595,  11  S.  Ct.  428,  34  U.  S.  (L.  ed.)  1104. 
The  ri^ht  of  an  owner  of  an  undivided  inter- 
est in  a  tract  of  land  to  sue  the  co-owners 
for  a  partition  is  not  more  personal  to  him 
than  was  any  one  of  the  rights  of  action 
vihich  the  creditors  were  permitted  to  main- 
tain in  the  decisions  cited  above.  In  one  of 
them.  New  Orleans  v.  United  States,  131  U.  S. 
191,  9  S.  Ct.  745,  33  U.  S.  (L.  ed.)  99,  it 
was  said: 

•*The  right  thus  claimed  for  the  creditor 
(the  word  'creditor'  being  used  in  its  large 
sense,  as  in  the  civil  law)  may  very  properly 
be  pursued  in  a  suit  in  equity,  since  it  could 
not  be  pursued  in  an  action  at  law  in  the 
courts  of  the  United  States;  and  all  existing 
rights  in  any  state  of  the  Union  ought  to  be 
suable  in  some  form  in  those  courts.*' 

The  word  "creditor"  was  used  in  its  broad 
sense  of  obligor,  in  the  foregoing  opinion,  as 
defined  in  the  Civil  Code,  article  3556,  para- 
graphs 20  and  21. 

The  obligation  of  W.  P.  Hayne  to  put  his 
grantee,  the  plaintiff,  into  possession  of  what- 
ever share  of  the  property  the  grantor  owned 
is  expressed  in  article  1903  of  the  Civil  Code, 
viz.: 

**The  oblio^ation  of  contracts  extends  not 
only  to  what  is  expressly  stipulated,  but  also 
to  everything  that,  by  law,  equity  or  custom, 
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is  considered  as  incidental  to  the  particular 
contract  or  necessary  to  carry  it  into  effect." 

By  the  express  terms  of  the  grant  to  the 
plaintiff,  he  was  given  the  exclusive  right  to 
drill  into  this  land  for  oil  and  gas  and  all 
other  rights  that  might  be  reasonably  neces- 
sary to  carry  on  the  mining  operations.  Pos- 
session of  the  land,  or  of  the  share  belonging 
to  the  grantor,  was  indeed  necessary  for  the 
grantee  to  drill  for  oil  or  gas  and  to  carry 
out  the  mining  operations.  The  grantor,  W. 
P.  Hayne,  knew,  or  is  presumed  to  have 
known,  that  he  could  not  deliver  possession 
of  his  share  in  the  land  to  his  grantee  if  the 
co-owners  of  the  land  objected,  except  by  a 
partition  of  the  land.  In  the  case  of  Martel 
V.  Jennings-Heywood  Oil  Syndicate,  decided 
more  than  10  years  ago,  reported  in  114  La. 
903,  38  So.  612,  it  was  said  that  a  judgment 
recognizing  a  joint  owner's  undivided  inter- 
est in  a  tract  of  land  could  not  be  enforced 
by  a  writ  of  possession,  and  that  all  the 
court  could  do  was  to  recognize  the  right  of 
the  plaintiff  as  a  coproprietor  and  let  him 
make  it  good  by  the  remedies  which  the  law 
gave  him.  The  remedies  thus  referred  to 
were  to  provoke  a  partition,  and  be  put  into 
possession  of  a  proportionate  share  of  the 
land,  if  it  could  be  divided  in  kind  without 
loss  to  its  owners,  or  [513]  the  proportionate 
share  of  the  proceeds  of  a  partition  sale,  if 
it  could  not  be  divided  in  kind  without  loss 
to  its  owners.  Hence  the  right  to  provoke 
a  partition  of  this  land  was  one  of  the  in- 
cidents of  the  grant  made  by  W.  P.  Hayne 
to  the  plaintiff.  R.  C.  C.  1903.  Even  if  this 
grant  be  regarded  as  an  ordinary  contract 
of  lease,  in  the  precise  language  of  our  Civil 
Code  (article  2692),  "the  lessor  is  bound 
from  the  very  nature  of  the  contract,  and 
without  any  clause  to  that  effect,  to  deliver 
the  thing  leased  to  the  lessee." 

I  concur,  however,  in  the  view  expressed 
in  the  recent  case  of  Rives  v.  Gulf  Refining 
Co.  133  La.  178,  62  So.  623,  that  there  is 
scarcely  any  comparison  between  a  mineral 
lease  and  the  ordinary  lease  of  a  house  or 
farm.  I  also  concur  in  the  opinion  there 
expressed,  that  the  framers  of  our  Civil  Code 
had  no  thought  of  mineral  leases,  granting 
the  right  to  drill  for  and  extract  oil  or  gas 
or  other  minerals  from  the  leased  premises, 
when  these  compilers  of  the  Code  adopted 
the  articles  referring  to  the  ordinary  lease 
of  a  house  or  farm.  The  rule  of  interpreta- 
tion of  an  oil  and  gas  lease  was  expressed, 
at  page  182  of  the  opinion  referred  to,  thus: 

"In  determining  the  scope  and  legal  effect 
of  an  instrument  giving  rights  and  privileges 
to  mine  or  take  minerals,  oil  or  gas,  it  is 
immaterial  by  what  name  it  is  called;  wheth- 
er a  lease,  license,  sale.,  contract,  grant,  deed 
of  conveyance,  a  raal  right,  an  incorporeal 
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hereditament,  a  chattel  interest,  a  chattel 
real,  a  right  in  land,  or  other  name;  the 
court  will  look  to  the  language  used  in  the 
instrument,  aside  from  these  terms  so  used, 
and  determine  its  legal  effect/' 

In  the  decision  last  quoted,  it  was  said, 
quoting  Heller  v.  Dailey,  28  Ind.  App.  555, 
63  N.  E.  490,  that  a  mineral  lease,  like  the 
one  before  us,  is  to  be  regarded  not  as  a 
grant  of  the  land  nor  as  a  lease,  properly  so 
called,  but  as  a  grant  of  a  right  in  the  na- 
ture of  an  incorporeal  hereditament,  and 
that  is  the  common-law  definition  of  what  is 
called  a  real  right  in  our  Civil  Code.  At- 
tention was  called,  in  the  case  last  cited,  to 
the  fact  that  our  Civil  Code  does  not  ex- 
pressly define  nor  refer  to  a  mineral  lease. 
This  was  repeated  in  Cooke  v.  Gulf  Refining 
Co.  135  La.  609,  65  So.  758,  where  it  said 
that  the  Legislature  also  had  been  silent  on 
the  subject  of  mineral  rights  and  contracts. 
And,  in  the  case  of  the  Natalie  Oil  Co.  v. 
Louisiana  R.  etc.  Co.  137  La.  706,  69  So. 
146,  it  was  said  that  our  Code  of  Practice 
was  also  framed  and  adopted  at  a  time  when 
there  was  no  thought  that  oil  existed  under 
our  soil,  and  that  the  laws  were  not  framed 
to  meet  such  conditions.  In  the  session  of 
1910,  however,  the  Legislature  adopted  Act 
No.  232,  authorizing  the  owner  of  an  oil  or 
gas  lease  or  other  mineral  lease  to  mortgage 
such  real  right,  because,  as  said  in  the  pre- 
amble of  the  statute,  such  mineral  leases 
had  become  bo  numerous  in  this  state  that 
the  mining  industry  ought  to  be  encouraged 
and  promoted  by  facilitating  the  securing  of 
the  capital  required. 

The  principles  underlying  the  provisions 
in  our  Civil  Code  on  the  real  right  called 
servitudes  are,  in  my  opinion,  applicable  to 
such  a  mineral  lease  as  we  have  now  to  deal 
with,  which  is  in  the  nature  of  a  servitude. 
It  is  not  a  real  or  predial  servitude,  imposed 
upon  one  estate  for  the  benefit  of  another, 
but  is  like  a  personal  servitude  in  favor  of 
the  grantee  (R.  C.  C.  art.  646),  in  the  nature 
of  a  usufruct,  which  is  defined  as  the  right 
to  enjoy  the  property  of  another  and  draw 
therefrom  the  profit,  utility,  and  advantages 
thereof  (R.  C.  C.  art.  533),  which  right  may 
be  conferred  in  a  divided  or  limited  portion 
(R.  C.  C.  art.  539),  and  may  be  limited  as 
to  the  time  of  its  beginning  and  end  (R.  C. 
C.  art.  608).  It  is,  of  course,  not  a  perfect 
usufruct,  because  it  confers  upon  the  grantee 
''the  right  of  accession,"  which  the  grantor 
had,  to  "construct  below  the  soil  all  man- 
ner of  works,  digging  as  deep  as  he  deems 
convenient,  and  draw  from  them  all  the  ben- 
efits which  may  accrue."  R.  C.  C.  art.  505. 
In  other  words,  the  grant  confers  upon  the 
grantee  the  mineral  rights  which  the  law 
does  not,  itself,  confer  upon  an  ordinary 
usufructuary.     R.  C.  C.  art.  553. 


There  is  no  reason  why  the  principles  of 
the  following  articles  of  the  Civil  Code 
should  not  be  applied  to  the  case  before  us. 


VIZ.: 
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'Article  739.  The  coproprietor  who  has 
consented  to  the  establishment  of  a  servitude 
on  property  held  in  common,  cannot  prevent 
the  exercise  of  the  servitude  by  objecting 
that  the  consent  of  his  coproprietor  has  not 
been  given. 

"If  he  becomes  the  owner  of  the  whole 
estate,  he  is  bound  to  permit  the  exercise  of 
the  servitude  to  which  he  has  before  con- 
sented." 

"Article  740.  If  the  coproprietor  has  estab- 
lished the  servitude  for  his  part  of  the  estate 
only,  the  consent  of  the  other  owners  is  not 
necessary,  but  the  exercise  of  the  servitude 
must  be  suspended,  until  his  part  be  ascer- 
tained by  a  partition.  In  this  case,  he  to 
whom  the  servitude  has  been  granted  may 
compel  the  coproprietor  from  whom  he  re- 
ceived it,  to  sue  for  a  partition,  or  may  sue 
for  it  himself." 

There  was  no  express  provision  in  the 
French  Code,  that  he  to  whom  a  servitude 
was  granted  on  an  undivided  interest  in  a 
tract  of  land  could  sue  for  a  partition  bo 
that  the  servitude  might  be  exercised  on  the 
part  allowed  to  the  grantor,  or  on  the  whole 
property  if  the  grantor  of  the  servitude  ac- 
quired the  whole  estate  at  the  partition  sale, 
as  provided  in  articles  739  and  740  of  our 
Code.  The  jurisprudence  of  France,  how- 
ever, recognizes  tliis  right  of  the  grantee  of 
a  servitude  from  the  owner  of  an  undivided 
interest  in  a  tract  of  land  to  sue  for  a  parti- 
tion of  the  land,  under  the  general  provision 
of  article  1166  of  the  Code  Napoleon,  giving 
a  creditor  or  obligee  all  of  the  rights  of  ac- 
tion possessed  by  his  debtor  or  obligor,  ex- 
cept strictly  personal  rights.  See  Carpentier 
k  Du  Saint,  vol.  34,  vo.  "Servitude,"  No.  766. 

Article  1309  of  our  Civil  Code  expressly 
provides  that  it  is  not  indispensable  to  be 
an  owner  in  common  of  the  land  itself  to  be 
entitled  to  an  action  of  partition;  that  a 
coproprietor  of  a  real  right  and  especially  of 
[514]  a  usufruct  may  maintain  an  action  of 
partition;  and  a  usufruct  is  a  servitude  on 
land  in  favor  of  a  person.    R.  C.  C.  art.  64(1. 

There  are  several  reasons  why  article  1310 
of  the  Civil  Code,  denying  one  who  possensea 
as  a  tenant  the  right  of  action  for  a  parti- 
tion, has  no  application  to  this  case.  In  the 
first  place,  an  ordinary  tenant  or  lessee  in 
possession  has  no  reason  to  institute  an  ac- 
tion of  partition.  In  the  second  place,  it  i^ 
settled  bv  the  decisions  of  this  court,  cited 
above,  that  the  word  "tenant,*'  meaning  an 
ordinary  lessee  of  a  house  or  farm,  as  used 
in  the  Code,  has  no  reference  to  a  grantee 
under  a  so-called  mineral  lease.  In  the 
French  text  of  article  1233  of  the  Civil  Code 
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of  1825,  the  English  text  of  which  is  repro- 
duced verbatim  as  article  1310  in  the  Revi- 
sion of  1S70,  the  French  word  translated  as 
**tenant"  is  "fermier,"  indicating  that  it  re- 
ferred to  a  tenant  under  a  predial  lease  or 
lease  of  a  farm.  And,  for  the  precise  mean- 
ing of  the  words  which  were  translated  from 
the  French  into  our  present  Code,  as  was 
said  in  the  cases  of  Breed  love  v.  Turner,  9 
Mart.  0.  S.  (La.)  353,  and  Lafourche  y. 
Terrebonne,  34  La.  Ann.  1230,  reference 
should  be  had  to  the  French  text.  But  be- 
jond  these  reasons,  if  the  ordinary  tenant 
in  possession  were  not  expressly  denied  the 
right  of  action  for  a  partition,  he  would  have 
no  right  to  institute  it  or  any  other  real 
action.  Code  of  Practice,  arts.  26,  28,  29, 
43,  48.  The  right  of  the  grantee  under  such 
a  mineral  lease  as  we  have  before  us,  on  the 
contrary,  is  a  real  right,  jus  in  re,  as  is 
settled  by  the  decisions  quoted  above.  And 
our  Code  of  Practice,  in  articles  5,  6,  and  7, 
provides  that  a  real  action,  such  as  a  peti- 
tory or  possessory  action,  may  be  maintained 
not  only  by  the  owner  of  an  estate,  but'  by 
any  one  **who  has  a  right  upon  or  growing 
out  of  it."  It  cannot  be  doubted  that  a 
grantee  in  possession  of  a  tract  of  land  imder 
a  mineral  lease  could  maintain  a  possessory 
action,  or  that  such  grantee  out  of  posses- 
sion could  maintain  a  petitory  action. 

Article  1310  of  the  Civil  Code  does  not, 
nor  does  any  other  article,  expressly  deny  a 
lessee  out  of  possession  the  right  of  action 
for  a  petition,  as  the  obligee  or  creditor  of 
the  coproprietor,  if  such  action  be  necessary 
for  the  exercise  of  his  right  of  possession  of 
the  share  in  the  property  belonging  to  his 
landlord.  Article  1310  merely  provides  that 
the  action  of  partition  shall  not  be  brought 
by  a  tenant  in  possession;  and  the  reason  is 
that  such  action  in  his  part  would  be  an 
unntTessarv  interference  with  the  title  of  his 
landlord.  To  apaly  this  article  of  the  Code 
to  a  grantee  of  a  real  right,  out  of  posses- 
sion, compels  not  only  the  overlooking  of 
all  reason  for  the  law,  but  also  the  inversion 
of  its  very  terms. 

It  is  not  and  cannot  be  disputed  that  the 
plaintiff  has  a  real  right  in  this  land. 
Hence  he  must  have  a  remedy,  though  it  be 
not  expressly  provided  in  our  Code  of  Prac- 
tice or  Civil"  Code.  Fortier  v.  Slidell,  7  Pvob. 
(La.)  398;  Morris  v.  Cain,  35  La.  Ann.  759; 
and  Citizens'  Bank  v.  Marr,  111  La.  602,  35 
So.  780.  And,  in  the  absence  of  any  ex- 
press law,  either  granting  or  denying  a  rem- 
edy, where  there  is  a  legal  right,  we  are 
bound  to  proceed  and  decide  according  to 
-equity,  by  applying  natural  law  and  reason. 
R.  C.  C.  art.  21. 

The  plaintiff  does  not  allege  that  he  made 
a  formal   demand   upon  his  grantor   to   Ale 
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the  partition  suit  before  filing  it  himself.    It 
was  not  necessary  to  allege  a  formal  putting 
in  default,  in  view  of  the  allegation  that  the 
grantor  actively  violated  his  obligation  to  de- 
liver possession,  by  repudiating  the  contract 
and   forcibly    preventing    the   plaintiff    from 
taking  possession.     See  New  Orleans,  etc.  R. 
Co.  V.  Ganalh,  18  La.  510;  Hivert  v.  Tjacaze, 
3  Rob.    (La.)    357;   Abels  v.  Glover,  15  La 
Ann.  247;  Beck  v.  Fleitas,  37  La.  Ann.  492 
Dwyer  v.  Tulane  Educational  Fund,  47  La 
Ann.  1232,  17  So.  796;  Southern  Sawmill  Co 
T.  Ducote,  120  La.  1052,  46  So.  20 ;  and  John 
son  V.  Levy,  122  La.  118,  47  So.  422,  16  Ann 
Cas.  978. 

Being  of  the  opinion  that  the  plaintiff  is 
entitled  to  the  remedy  invoked  and  that  his 
petition  discloses  a  cause  of  action,  I  re- 
cTpectfully  dissent  from  the  opinion  and  de- 
cree to  the  contrary  rendered  in  this  case. 

Rehearing  denied  January  10,  1916. 
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Introductory, 

It  is  the  purpose  of  the  present  note  to 
review  the  more  recent  decisions  passing  on 
the  partition  of  mining  interests  or  mining 
rights.  The  earlier  cases  are  discussed  in 
the  notes  to  Robertson  Con  sol.  Land  Co.  v. 
Paull,  15  Ann.  Cas.  778;  and  Cedar  Canyon 
Consol.  Min.  Co.  v.  Yarwood,  91  Am.  St. 
Rep.  841,  884. 

Compulsory  Partition  in  General, 

The  general  rule  is  that  all  mining  prop- 
erty capable  of  being  held  in  cotenancy  is 
subject  to  partition  by  judicial  proceedings. 
Sheffield  Coal,  etc.  Co.  v.  Alabama  Fuel,  etc. 
Co.  185  Ala,  51,  64  So.  67;  Barnes  v.  Brog- 
glio,  17  West.  L.  Rep.  (Yukon  Ter.)  294. 
In  Richardson  v.  Monson,  23  Conn.  94,  the 
court  said  with  respect  to  the  constitution- 
ality of  a  statute  authorizing  a  partition  by 
sale  of  ore  beds  and  a  distribution  of  the 
proceeds  thereof  among  tenants  in  common: 
"The  statute  in  question  does  not  profess  to 
deprive  any  one  of  any  interest  in  his  prop- 
erty, but  only  to  afford  a  reasonable  remedy 
for  its  enjoyment,  by  partition.  The  right 
of  partition  is  incident  to  all  real  estnte 
holden  in  common,  whether  corporeal  or  in- 
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corporeal,  and  especially  whenever  it  cannot 
be  otherwise  enjoyed.  The  right  of  bene- 
ficial enjoyment  of  property  is  as  essential 
as  the  right  of  ownership.  And,  indeed,  by 
the  principles  of  the  common  law,  recognized 
by  Stat.  31  and  32,  Hen.  VIII,  this  right  of 
partition  enters  into  the  very  nature  of  the 
title  of  estates  holden  in  common,  and  is 
inseparable  from  them.  The  only  question 
is,  how  can  it  best  be  made?  The  statute 
giving  the  power  of  sale  introduces,  as  we 
think,  no  new  principle;  it  provides  only  for 
an  emergency,  when  a  division  cannot  be 
well  made,  in  any  other  way." 

Partition  by  Sale. 

If,  as  is  frequently  the  case,  a  physical 
partition  of  mining  property  will  be  preju- 
dicial to  the  owners,  it  will  be  sold  and  the 
proceeds  divided.  Sheffield  Coal,  etc.  Co.  v. 
Alabama  Fuel,  etc.  C'O.  185  Ala.  51,  64  So. 
67;  Richardson  v.  Monson,  23  Conn.  94;  Ball 
v.  Clark,  150  Ky.  383,  150  S.  W.  359;  Scott 
V.  Pond  Creek  Coal  Co.  152  Ky.  67,  153  S. 
W.  23;  Spence  v.  Lucas,  138  La.  763,  70  So. 
796;  Smith  v.  Frenche,  28  N.  J.  Eq.  115; 
Barnes  v.  Brogglio,  17  We8t,.L.  Kep.  (Yukon 
Ter.)  294.  Thus  where  it  appeared  that  the 
value  of  land  for  its  ore  deposits  exceeded 
its  value  for  agricultural  purposes  and  be- 
cause the  mineral  deposits  were  located  un- 
der a  small  part  of  the  land,  a  partition  in 
kind  would  be  inequitable,  the  court  in  sup- 
porting the  chancellor's  conclusion  that  the 
property  should  be  sold  said:  "It  would 
seem  that  the  interest  of  all  joint  owners  of 
such  a  tract  would  more  certainlv  secure  the 
best  value  for  their  unseparated  holdings  by 
a  sale,  whereat  the  optimism  and  expert 
foresight  of  prospective  buyers  might  invite 
an  appreciation  of  the  value  of  that  which 
in  part  is,  the  evidence  shows,  of  uncertain 
value."  Sheffield  Coal,  etc.  Co.  v.  Alabama 
Fuel,  etc.  Co.  185  Ala.  51,  64  So.  67.  And 
in  Smith  v.  Frenche,  28  N.  J.  Eq.  115, 
wherein  it  appeared  that  some  parts  of  a 
large  tract  of  land  sought  to  be  partitioned 
contained  mineral  deposits,  the  report  of  the 
master  that  it  could  not  be  partitioned  in 
kind,  without  prejudice  to  the  interests  of 
the  owners,  was  upheld  and  a  sale  was  or- 
dered. 

In  a  partition  suit  between  parties  who 
were  interested  only  in  the  oils  and  minerals 
on  and  under  the  land,  but  neither  of  whom 
had  any  interest  in  the  surface  or  soil  of  the 
property,  it  was  held  that  the  interests  of 
the  parties  could  be  partitioned  only  by  a 
sale.  Robertson  Consol.  Land  Co.  v.  Paull, 
63  W.  Va.  249,  15  Ann.  Cas.  775,  59  S.  E. 
1085.  Compare  Heaton  v.  D<;arden,  16  Beav. 
(Eng.)   147. 

In  Barnes  v.  Brogglio,  17  West  L.  Rep. 
(Yukon  Ter.)  294,  it  was  held  that  a  tenant 


in  common  had  a  right  to  insist  on  a  par* 
tition  by  sale  notwithstanding  the  opposition 
of  the  other  cotenant  on  the  ground  that  the 
prospective  purchasers  might  be  adversely 
disposed  towards  him,  the  court  saying: 
"We  are  bound,  of  course,  by  the  English 
Partition  Act  of  1863,  and  that  act  has  been 
interpreted  by  the  judgment  in  the  case  of 
Pemberton  v.  Barnes  [L.  R.  13  Eq.  (Eng.) 
349],  40  L.  J.  Ch.  675,  where  the  Lord  Chan- 
cellor lays  down  very  clearly  that  the  owner 
of  any  moiety  in  a  property  may  insist  on 
a  sale,  subject  always  to  certain  provisiona 
in  the  act  to  prevent  a  vindictive  sale. 
There  is  no  evidence  of  anything  of  that  na- 
ture here,  and  the  plaintifTs,  being  the  own- 
ers of  much  the  larger  proportion  of  the- 
property,  would  seem  to  have  a  lietter  right 
than  the  defendant  to  insist  on  their  views 
being  carried  out.  However  that  may  be,  it 
seems  to  me  that  I  have  no  option  in  the 
loatter,  and  must  direct  a  sale.  The  ques- 
tion of  dividing  a  placer  mining  claim  has* 
come  up  in  this  court  before,  and  the  evident 
Impossibility  of  dividing  a  claim  of  this  na- 
ture with  exact  fairness  has'  been  shown. 
No  one  can  tell  what  the  ground  contains 
in  gold  values  below  the  surface,  and  cer- 
tainly the  dividing  of  a  claim  in  the  propor 
tions  held  here  would  not  work  out  equitably 
at  all.  As  I  said  before,  I  am  bound  by  the 
English  act  and  by  the  interpretation  put 
upon  it  by  the  Lord  Chancellor  in  the  case 
cited:  and,  apart  from  that  case,  and  apart 
from  the  Partition  Act  altogether,  I  see  no* 
possibility  of  preserving  the  conveniences- 
which  the  defendant  seeks  to  have  preserved 
for  himself  in  operating  adjoining  properties. 
This  court,  in  this  action,  and  in  the  present 
position  of  the  action,  certainly  could  not. 
enforce  any  such  claims." 

Persons  Entitled  to  Sue. 

An  action  for  the  partition  of  mining  prop- 
erty and  mining  interests  may  be  maintained 
only  by  one  occupying  the  legal  status  of  a 
coparcener,  a  joint  tenant,  or  a  tenant  in 
common.  Richardson  v.  Monson,  23  Conn. 
94;  Zeigler  v.  Brenneman,  237  111.  15,  86 
N.  E.  597:  Ball  v.  Clark,  150  Ky.  383,  150 
S.  W.  359;  Scott  v.  Pond  Creek  Coal  Co. 
152  Ky.  67,  153  S.  W.  23;  Canfield  v.  Ford,. 
28  Barb.  (X.  Y.)  336,  16  How.  Pr.  473: 
Barnes  v.  Brogglio,  17  West  L.  Rep.  (Yukon 
Ter.)  294. 

A  lease  given  for  the  sole  purpose  of  min- 
ing and  operating  for  oil  and  gas  does  not 
convey  an  interest  in  the  land,  but  is  merely 
a  license;  and  a  suit  in  partition  by  the 
lessee  cannot  be  maintained.  Beardsley  v. 
Kansas  Natural  Gas  Co.  78  Kan.  571,  9d 
Pac.  869;  Smith  v.  Cooley,  65  Cal.  46,  2 
Pac.  880.  And  see  the  reported  case.  See 
also  Gillespie  v.  Fulton  Oil,  etc.  Co.  239  111. 
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326,  88  X.  E.  192;  Kansas  Xatural  Gas  Co. 
V.  Xeoaho  County,  75  Kan.  339,  89  Pac.  750; 
Phillips  V.  Springfield  Crude  Oil  Co.  76  Kan. 
783,  92  Pac.  1119. 

Where  a  conveyance  was  made  by  a  co- 
tenant  of  the  minerals  in  a  tract  of  land 
to  a  stranger,  reserving  however  in  the 
grantor  his  interest  in  the  land  itself,  the 
cx>urt  held  that  as  between  grantor  and 
grantee  the  conveyance  was  entirely  valid, 
but  was  ineffective  as  against  the  other  co- 
tenant,  against  whom  the  grantee  could  not 
maintain  an  action  in  partition.  The  reason 
given  for  the  rule  was  that  if  this  were  per- 
mitted, a  joint  tenant  might  convey  ore  de- 
posits to  different  persons  and  thereby  create 
as  many  different  tenancies  in  common  on 
each  of  which  a  sale  might  be  enforced 
against  the  original  cotenant.  Bf^ll  v.  Clark, 
150  Ky.  383,  150  S.  W.  369. 

In  Canfield  v.  Ford,  28  Barb.  (X.  Y.)  336, 
16  How.  Pr.  473,  it  was  held  that  a  grant 
to  a  person,  and  his  heirs  and  assigns  for- 
ever, of  all  the  ores  and  minerals  lying  or 
being  on  certain  lands,  and  all  the  estate, 
right,  title  and  interest,  etc.,  to  the  said 
mines  and  minerals,  was  such  an  interest  in 
the  grantee  that  h«  could  maintain  an  ac- 
tion for  partition  against  his  grantor's  co- 
tenant. 

It  has  been  held  that  a  lease  of  mining 
interests  is  subject  to  the  contingency  of 
being  defeated,  in  the  event  that  the  mining 
land  is  judicially  partitioned  by  sale.  Spenoe 
V.  Lucas,  138  La.  763,  70  So.  796. 

In  Heaton  ▼.  Dearden,  16  Bear*  (Eng.) 
147,  where  one  t«nant  in  common  agreed  to 
lease  his  undivided  interest  in  certain  mines 
and  minerals,  it  was  held  that  such  lessee 
was  entitled  to  specific  performance  and  for 
a  partition  in  kind,  as  to  the  portion  of  the 
property  specified  in  the  demise. 

In  a  suit  for  the  partition  of  mining  prem- 
ises the  complainant  must  show  that  he  is 
the  owner  of  an  undivided  interest  therein, 
as  a  joint  tenant  or  tenant  in  common  ¥rith 
the  parties  against  whom  the  suit  is  brought. 
Smith  y.  Cooley,  65  Cal.  46,  2  Pac.  880; 
Zeigler  t.  Brenneman,  237  111.  15,  86  N.  E. 
597;  Kansas  Natural  Gas  Co.  v.  Neosho 
€ounty,  75  Kan.  339,  89  Pac.  750;  Beardsley 
T.  Kansas  Natural  Gas.  Go.  78  Kan.  571, 
96  Pac.  859;  Ball  v.  Clark,  150  Ky.  383, 
150  S.  W.  369;  Scott  v.  Pond  Creek  Coal  Co. 
152  Ky.  67,  153  S.  W.  23.  And  see  the 
reported  case.  In  a  conveyance  of  an  undi- 
vided interest  in  mining  ground,  containing 
an  express  stipulation  that  it  conveyed  only 
a  mining  right  on  the  premises,  the  court 
held  that  it  did  not  constitute  the  grantee 
a  joint  tenant  or  tenant  in  common  with  the 
grantor,  and  that  therefore  he  could  not 
maintain  a  suit  for  partition.  Smith  v. 
Cooley,   65   Cal.   46,  2   Pac.   880.     Compare 


Canfield  v.  Ford,  28  Barb.    (N.  Y.)    336,  16 
How.  Pr.  473. 

In  Zeigler  v.  Brenneman,  237  111.  15,  86 
N.  E.  597,  it  was  held  that  where  a  tenant 
in  common  executes  a  lease  of  his  mining 
interests  without  the  knowledge  of  his  coten- 
ants,  the  lessee  cannot  seek  partition  against 
the  cotenants,  but  the  lessor  may  do  so  and 
may  give  to  his  lessee  the  sole  right  to  oper- 
ate in  that  part  of  the  land  which  the  court 
may  apportion  to  him.  See  also  Stevenson 
V.  Yoho,  63  W.  Va.  144,  59  S.  E.  964. 
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Statutes  ^  Constmetion  •£  Polies 
Reg^atlons  —  EfTeetnatini:  Purpose 
of  Aet« 

Laws  and  regulations  necessary  for  the 
protection  of  the  health,  morals,  and  safety 
of  society  are  within  the  police  power,  and 
should  be  given  such  a  construction  as  will 
suppress  the  mischief  aimed  at. 

GamlBi:  <—  What  Oonstitiites  Lottery  — 
Sale  with  Possible  Abatement  of 
Ptiee. 

Revisal  1905,  §  3726,  declares  that  any 
person  who  shall  promote  a  lottery,  or  by 
such  means  sell  or  dispose  of  any  property, 
evidences  of  debt,  etc.,  shall  be  guilty  of  an 
offense.  Defendant  took  orders  for  furniture, 
under  contracts  providing  for  weekly  instal- 
ments until  the  entire  purchase  price  should 
be  paid,  but  holding  out  the  prospect  that 
the  purchaser  might  for  advertising  purposes 
be  given  the  article  before  the  payments  had 
been  completed.  The  contracts  further  pro- 
vided that  a  lapse  in  payment  should  work 
forfeiture.  It  is  held  that  as  the  purchasers 
had  no  control  over  the  way  in  which  the 
prizes  ^vere  to  be  distributed,  and  as  the 
prizes  were  ordinarily  given  before  any  ad- 
vertising was  done,  the  transaction  was  a 
"lottery,"  which  term  in  common  parlance 
means  a,  scheme  for  the  distribution  of  prizes, 
by  lot  or  chance,  by  which  one,  on  paying 
money  or  giving  any  other  thing  of  value, 
obtains  a  token,  which  entitles  him  to  receive 
a  larger  or  smaller  value,  as  some  formula 
of  chance  may  determine;  the  fact  that  the 
purchasers  could  at  all  events  keep  up  their 
payments,  and  ultimately  receive  the  furni- 
ture, not  changing  the  nature  of  the  trans- 
action. 

[See  note  at  end  of  this  case.} 
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Appeal  from  Superior  Court,  Edgecombe 
county:     Febgubon,  Judge. 

Criminal  action.  Charles  6.  Lipkin  con- 
victed of  conducting  lottery,  and  appeals. 
Affirmed. 

[266]  The  prisoner  was  indicted  in  the 
court  below  for  conducting  a  lottery  in 
violation  of  Revisal,  sec.  3726,  which  pro- 
vides that  it  shall  be  unlawful  to  open,  set 
up,  promote,  or  carry  on  a  lottery,  publicly 
or  privately,  by  any  name  or  style,  or  by 
such  ways  and  means  expose  to  sale  any  real 
or  personal  property  therein  described,  or 
goods  or  chattels,  or  anything  of  value  what- 
soever, and  imposing  a  fine  or  imprisonment 
as  the  punishment  fo;*  the  offense  as  a  misde- 
meanor. It  also  provides  that  any  person 
who  engages  in  disposing  of  any  species 
of  property  whatsoever,  money  or  evidences 
of  debt,  or  in  any  manner  distributes  gifts 
or  prizes  upon  tickets  or  certificates  sold 
for  that  purpose  shall  be  subject  to  prose- 
cution under  that  section.  The  following 
is  a  copy  of  the  contract  referred  to  in  the 
testimony  of  Mrs.  Emma  Jacobs,  who  first 
got  a  wardrobe  under  a  similar  contract,  and 
afterwards  contracted  for  a  sewing  machine 
by  this   instrument: 

•  * 

Mutual  Supply  Company, 

Incorporated. 

Authorized  GapiUl,  $25,000. 

Furniture,  Rugs,  Jewelry,  Etc. 

Complete    House    Furnishers.     Direct    from 

Factory  to  Home. 

$17.50  Furniture  Society. 

Corner  Ninth  &  Broad  Streets,  Richmond,  Va. 

Entrance  214  N.  Ninth  Street. 
When   Calling  on   Us,   Bring   This   Contract 

with  You. 

Mutual  Supply  Company,  Inc. 

Contract  No.  4473. 

We  hereby  agree  to  sell  to  the  holder  of 
this  contract,  Mrs.  Emma  Jacobs,  and  said 
party  agrees  to  purchase  a  sewing  machine  or 
any  one  of  the  articles  enumerated  on  the 
ne.xt  page  for  the  sum  of  $17.50.  on  the  fol- 
lowing terms  and  conditions:  Each  custom- 
er agrees  to  pay  25  cents  per  week  until  the 
sum  of  $17.50  has  been  paid,  or  until  their 
name  is  selected  by  the  company  as  an  adver- 
tising medium.  In  order  to  advertise  our 
business  on  a  broader  principle,  we  will  dig- 
tribute  among  our  patrons  each  week  several 
pieces  of  furniture.  Patrons  who  are  select- 
ed to  receive  the  furniture  will  not  be  required 
to  make  any  furtiier  payments,  and  will  then 
be  entitled  to  receive  their  furniture  at  once, 
providing  their  payments  have  been  made 
regularly. 

[267]  No  method  of  any  kind  dependent 
upon  or  connected  with  chance  in  any  form 


whatsoever  enters  into  this  contract.  We  do 
not  authorize  agents  to  make  statements  or 
arrangements,  verbal  or  otherwise,  to  add, 
change,  or  erase  the  terms  of  this  contract. 

No  money  can  be  lost  by  lapsing,  as  the 
amount  paid  in  can  be  applied  at  any  time 
to  the  purchase  of  any  $17.50  article.  The 
furniture  which  is  distributed  each  week  is 
given  solely  for  advertising  purposes,  and 
the  Mutual  Supply  Company,  Inc.,  reserves 
the  right  to  make  the  selection  in  such  & 
manner  as  it  considers  best  for  the  bene- 
fit of  the  business.  The  consideration  of  25 
cents  paid  on  receipt  of  this  contract  shall 
constitute  a  full  acceptance  of  the  terms  and 
conditions  mentioned  herein. 

Each  contract  will  entitle  the  holder  to  a 
separate  article  unless  by  special  agreement 
in  office.    No  money  refunded  if  discontinued. 

Partly  filled  contract  bought  or  loaned 
from  others  cannot  be  used  for  redemption  of 
articles  enumerated  herein. 

I  have  read  this  contract  before  signing 
same  and  am  acquainted  with  its  contents, 
and  as  evidence  that  I  understand  and  fully 
agree  to  the  printed  terms  of  this  contract,. 
I  make  my  first  payment. 

(Signature)     Emma  Jacobs. 

Address:   Tarboro,  N.  C. 

Attached  to  the  contract  was  a  card,  so> 
arranged  with  blank  spaces  as  to  enter  there- 
in the  payments  made  in  each  week  to  the 
number  of  seventy,  which  would  be  $17.50  by- 
addition  of  the  weekly  payments.  There  is 
also  shown  on  the  back  of  this  paper  a  list  of 
articles  of  furniture  (value  $17.60  each)  to 
be  selected  from  the  ticket  holders,  and  a  copy 
of  the  contract  or  substantial  portions  there- 
of, for  the  company,  with  a  similar  card  for 
entering  payments  on  the  back.  On  each 
contract  are  these  entries  at  the  bottom: 
**When  calling  on  us,  bring  this  contract  with 
you.  Pay  to  agent  only  first  payment.  Our 
authorized  collector  will  call  weekly,*'  and 
the  title  of  the  concern,  as  follows:  "Mutual 
Supply  Company,  Incorporated.  Authorized 
capital,  $25,000.  Furniture,  Rugs,  Jewelry, 
etc.  Complete  house  furnishers.  Direct 
from  Factory  to  Home.  The  $17.50  Furni- 
ture Societv,  Corner  Ninth  and  Broad 
Streets,  Rielimond,  Va.  Entrance  214  X. 
Ninth  Street.  No  other  but  the  stipulated 
terms  in  this  contract  will  be  recognized." 

Mrs.  Emma  Jacobs,  a  witness  for  the- 
State,  testified:  "I  live  in  Tarboro.  Mr. 
Lipkin,  the  defendant,  came  to  see  me  last 
March.  Said  he  was  from  Richmond.  That 
he  wanted  to  get  up  a  club  r  to  establish  his 
furniture.  I  signed  contract  for  wardrobe. 
(Admitted  to  be  identical  with  4473,  taken 
also  by  this  witness.)  Defendant  collected 
25  cents  each  week,  and  I  was  to  get  ward- 
robe. I  was  going  away,  and  paid  $2.25  in, 
advance,  and  he  said  this  would  be  all  right* 
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Jie.  defendant,  never  said  anything;  just 
"aid  he  didn't  know  when  my  name  would 
be  called  [268]  out.  I  did  not  get  away,  and 
I  received  card  saying  my  wardrobe  was 
here.  I  think  wardrobe  was  worth  $25.  1 
paid  $3.75  in  installments.  I  took  out  other 
contracts  to  get  sewing  machine  and  side- 
board. I  paid  installments  to  Mr.  Lipkin. 
I  can't  say  how  many  came  to  see  my  side- 
board, so  many  did.  I  was  in  my  room.  Mr. 
Lipkin  came  in  and  asked  me  if  I  did  not 
want  to  join  the  club,  and  told  me  how  it 
worked;  that  he  did  not  know  when  mv  name 
would  be  called,  and  I  would  pay  25  cents 
a  week  until  it  was  called,  and  wlien  I 
thought  I  was  going  away  I  paid  in  advance. 
He  said  I  would  have  to  pay  until  my  name 
was  called  out.  It  might  be  a  long  time  or 
a  short  time.  I  expected  to  have  to  fill  my 
card  clean  out,  that  is,  pay  $17.50.  I  re- 
ceived notice  from  Richmond  that  my  name 
had  been  called  out,  and  then  received  ward- 
robe and  paid  in  $3.75.  Mr.  Lipkin  came 
to  my  house  every  Monday  to  collect.  I 
don't  remember  any  conversation  except  he 
would  just  come  and  say  for  me  to  pay.  I 
was  perfectly  satisfied  with  furniture  I  got. 
A  good  many  people  came  there  to  see  my 
furniture.  I  understood  if  I  got  others  to 
join,  I  would  get  piece  of  furniture.  They 
told  me  if  I  got  p^iece,  others  would  join. 
Others  came  and  saw  my  piece  and  said  they 
were  going  to  join.  I  stopped  paying  after 
Mr.  Lipkin  was  indicted,  because  I  thought 
I  was  going  away.  I  was  perfectly  satistied 
and  have  heard  no  one  complain." 

Oscar  Lloyd^  witness  for  the  State,  teflti- 
iied:  "I  am  a  barber,  single  man,  and  live 
in  Tarboro.  I  signed  that  contract  of  Mutual 
Supply  Company,  No.  4492,  for  the  purcliase 
of  a  brass  bed  at  $17.50.  (It  is  admitted 
this  contract  is  identical  with  No.  4473  of 
Kmma  Jacobs.)  Mr.  Lipkin  did  not  get  me 
to  sign,  but  he  came  round  to  collect.  Mr. 
Lipkin,  when  I  asked  him,  said  I  would  have 
to  pay  until  I  got  something.  If  I  got  out, 
I  would  lose  what  I  had  paid  in.  I  paid  in  75 
cents,  three  installments.  I  have  never  got- 
ten anything.  I  stopped  paying  because  I 
tliought  I  was  not  going  to  get  anything.  No 
one  told  me  to  stop.  I  expected  to  get  some- 
thing if  I  stayed  in.  I  stopped  because  I 
^ot  tired  of  paying  in  and  not  getting  any- 
thing." 

R.  B.  Hyatt,  witness  for  the  State,  testi- 
fied: "I  am  sheriff  of  Edgecombe  and  I 
know  the  defendant.  He  told  me  that  he 
was  representing  a  furniture  house  in  Rich- 
mond. I  told  him  a  drawing  like  that  was  a 
violation  of  law.  He  said  he  was  going  to 
try  it,  and  that  it  was  an  advertising  scheme. 
He  went  on  for  some  time  before  I  arrested 
him.  He  said  some  of  the  members  were  to 
be  drawn  out  each  tveok.     He  was  arrested 


11  June.  At  the  trial  before  the  recorder, 
when  he  was  convicted,  it  was  understood 
there  would  be  no  new  contracts,  but  collec- 
tions would  be  made  on  the  contracts  exist- 
ing and  everybody  was  to  act  in  good  faith 
pending  the  appeal  in  this  case.  I  can't  be 
positive  he  said  selection  or  drawing.  Selec- 
tion might  have  been  his  word;  I  don't  re- 
call. [269]  I  know  one  was  to  come  off  every 
week,  but  I  don't  recall  if  it  was  a  drawing 
or  selection." 

The  State  rested  its  case. 

The  defendant  moved  to  dismiss  the  action 
or  for  judgment  of  nonsuit,  under  chapter 
73,  Laws  1013.  Motion  denied.  Defendant 
excepted. 

Mr.  Abranis,  only  witness  of  defendant, 
testified:  "1  live  in  Richmond,  Va.  I  am 
office  manager  of  the  Mutual  Supply  Com- 
pany. 1  have  been  with  them  one  year.  1 
am  familiar  with  their  muaucr  of  doiug  busi- 
ness. Many  thousands  of  dollars  worth  of 
stock  is  kept  on  hand.  When  an  ugent  sells 
a  contract,  it  is  executed  in  duplicate.  One 
copy  is  left  with  purchaser  and  the  origiun! 
is  filed;  I  have  charge  of  them.  In  selections 
of  furniture  to  be  given  members,  there  is 
no  drawing  of  any  kind.  The  selection  is 
made  in  the  following  way:  Many  pieces  of 
furniture  are  given  away.  For  instance,  if 
Mrs.  Jacobs  benefits  the  company,  she  re- 
ceives her  piece  of  furniture.  We  receive 
information  from  our  agents  if  customers  are 
benefiting  business.  The  agent  soliciting  the 
trade  keeps  a  record,  which  is  filed  with  com- 
pany, showing  what  benefit  customer  is  to 
business,  and  when  furniture  is  given  we  ex- 
pect her  to  recommend  her  friends.  Emma 
Jacobs  gave  us  several  names  and  her  friends 
bought  furniture.  That  is  the  advertising 
feature  spoken  of  in  contract,  and  she  was 
selected  for  reason  of  advertisement.  The 
article  furnished  Emma  Jacobs  was  worth 
$17.50.  Mr.  Lipkin,  the  defendant,  is  our 
local  collector.  He  got  those  contracts.  I  did 
not  say  Emma  Jacobs  got  a  $25  wardrobe  for 
$3.75.  I  said  it  was  worth  $17.50;  Mrs. 
Gray  Andrews,  of  this  place,  was  of  great 
benefit  to  company.  I  have  no  stock  in  Mut- 
ual Supply  Company.  The  principal  office  is 
at  214  N.  Ninth  Street  Ri-hmond,  Va.  Our 
chief  warehou/ae  is  at  30  N.  Seventh  Street. 
It  is  .a  three-story  building.  We  have  all 
kinds  of  furniture  direct  from  factory  to 
home.  We  do  not  store  much  furniture.  We 
have  a  great  deal  on  hand.  Mrs.  Andrews 
paid  25  cents.  She  was  of  much  benefit. 
Somebody  got  a  brass  bed.  We  may  give 
away  our  furniture  if  we  wish.  W^e  have 
many  thousands  of  members.  We  have  not 
been  run  out  of  Rocky  Mount,  but  are  doing 
buHiness  there  today.  We  number  the  con- 
tracts hecause  we  have  many  alike,  and  every 
contract  is  numbered  and  filed  according  to 
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number.  The  numbers  have  nothing  to  do 
with  selections.  At  present  we  give  away 
things  to  advertise.  I  do  not  know  of  any 
concern  like  ours  in  Richmond.  The  numbers 
are  put  on  contracts  for  the  purpose  of  book- 
keeping. Our  agent  is  collecting  in  Rocky 
Mount  this  week.  The  only  trouble  we  have 
had  is  in  Wilmington,  and  it  was  agreed  here 
we  were  to  take  no  new  contracts'  pending 
this  appeal.  Complaint  was  made  by  a  dis- 
satisfied customer  in  District  of  Ckilumbiai 
and  the  district  attorney  investigated  and 
refused  to  prosecute." 

[270]  The  State  and  defendant  closed  the 
case.  Defendant  renewed  his  motion  to  non- 
suit or  dismiss  under  chapter  73,  Laws  1913. 
Motion  refused.  Defendant  excepted.  In  apt 
time  the  defendant  requested  the  court  to 
give  the  following  instructions  to  the  jury: 

1.  If  the  jury  find  the  evidence  offered  by 
the  State  to  be  true,  then  they  will  return  a 
verdict  of  "Not  guilty." 

2.  If  the  jury  find  the  undisputed  evidence 
offered  in  this  case  to  be  true,  then  thev  will 
return  a  verdict  of  "Not  guilty." 

3.  The  jury  are  instructed  that  if  they 
find  the  evidence  offered  by  the  State  to  be 
true,  they  will  return  a  verdict  of  "Not  guil- 
ty," for  that  if  section  3726  of  the  Revisal 
of  1905,  under  which  this  prosecution  is  had, 
imdertakes  to  prohibit  the  carrying  on  of 
the  business  of  the  Mutual  Supply  Company, 
Incorporated,  for  which  defendant  is  sales- 
man or  agent,  as  is  shown  here  by  the  evi- 
dence and  contract,  it  would  be  void  as  con- 
travening the  Constitution  of  the  United 
States,  for  the  following  reasons:  (1)  Be- 
cause  said  section  to  that  extent  would  be  in 
violation  of  first  section  of  Article  XIV  of 
the  said  Constitution  of  the  United  States, 
because  it  would  deprive  the  defendant  of  his 
liberty  and  property  without  due  process  of 
law;  and  (2)  because  it  would  deprive  the 
defendant  under  the  first  section.  Article 
XIV  of  the  Constitution  of  the  United  States 
of  the  equal  protection  of  the  laws,  in  this: 
that  the  furniture  allotted  to  certain  cus- 
tomers for  advertising  purposes  under  the 
terms  of  the  contract  oflFered  in  evidence  does 
not  come  within  the  prohibition  of  said  sec- 
tion 3726  of  Revisal  1905. 

Tlie  court  refused  to  give  any  of  these  in- 
structions, and  defendant  excepted.  The 
court  instructed  the  jury,  if  they  believed 
the  evidence,  to  return  a  verdict  of  "Guilty." 
Defendant  excepted.  Verdict  of  guilty  and 
judgment  thereon.    Defendant  appealed. 

MeliHlle  Flegenheimer  and  J.  M.  Norfleet 
for  appellant. 

Attomey-Oeneral  Bickett  and  Assistant  At- 
torney-General Calvert  for  appellee. 

Walksb,  J.  {after  gtating  the  facta). — It 
ie   well   settled   that   laws   and   regulations 


necessary  for  the  protection  of  the  health, 
morals,  and  safety  of  society  are  strictly 
within  the  legitimate  exercise  of  the  police 
power,  and  in  the  interpretation  of  such  reme- 
dial statutes  the  office  of  the  judges,  it  has 
been  said,  is  to  make  such  a  construction  as 
will  suppress  the  mischief  and  advance  the 
remedy,  and  to  defeat  all  evasions  for  the 
continuance  of  the  mischief.  Magdalen  Col- 
lege Case,  11  Coke  (iilng.)  71  b.  The  word 
"lottery"  is  not  a  term  of  the  common  law, 
and  to  dispose  of  real  or  personal  property  by 
lot  is  not  an  offense  which  has  a  recognized 
and  established  legal  definition,  and,  there- 
fore, in  construing  the  statute  we  must  be 
guided  chiefly  by  the  meaning  of  the  term  as 
it  is  ordinarily  [271]  used  in  a  popular  sense, 
and  by  reference  to  the  mischief  intended 
to  be  redressed.  State  v.  Clarke,  33  N.  H. 
329,  66  Am.  Dec.  723.  A  lottery,  for  all 
practical  purposes,  may  be  defined  as  any 
scheme  for  the  distribution  of  prises,  by  lot 
or  chance,  by  which  one,  on  paying  money  or 
giving  any  other  thing  of  value  to  another, 
obtains  a  token  which  entitles  him  to  receive 
a  larger  or  smaller  value,  or  notliing,  as 
some  formula  of  chance  may  determine.  Tliis 
definition  has  generally  been  approved  by 
the  authorities.  State  v.  Perry,  154  N.  C. 
616,  70  S.  £.  387,  and  cases  cited;  Long  v. 
State,  74  Md.  565,  22  Atl.  4,  28  Am.  St.  Rep. 
268,  12  L.R.A.  425.  In  the  case  last  cited,  as 
showing  the  strong  trend  of  judicial  thought 
in  this  country  against  lottery  enterprises, 
the  Court  said  that  it  will  appear,  from  the 
many  cases  decided  upon  the  subject,  to  be 
difficult,  if  not  impossible,  for  the  most  in- 
genious and  subtle  mind  to  devise  any  scheme 
or  plan,  short  of  a  gratuitous  distribution  of 
property,  which  has  not  been  adjudged  as  in 
violation  of  the  lottery  or  gambling  laws  of 
the  various  States,  which  are  mostlv  alike. 
And  we  say  that  no  sooner  is  a  lottery  de- 
fined, and  the  definition  applied  to  a  given 
state  of  facts,  than  ingenuity  is  at  work  to 
evolve  some  scheme  of  evasion  which  is  with- 
in the  mischief,  but  not  quite  within  the  let- 
ter of  the  definition.  But,  in  this  way,  it  is 
not  possible  to  escape  the  law's  condemnation, 
for  it  will  strip  the  transaction  of  all  its 
thin  and  false  apparel  and  consider  it  in  its 
very  nakedness.  It  will  look  to  the  substance 
and  not  to  the  form  of  it,  in  order  to  disclose 
its  real  elements  and  the  pernicious  tenden- 
cies which  the  law  is  seeking  to  prevent. 
The  Court  will  inquire,  not  into  the  name, 
but  into  the  game,  however  skillfully  dis- 
guised, in  order  to  ascertain  if  it  is  prohibit- 
ed, or  if  it  has  the  element  of  chance.  It  is 
the  one  playing  at  the  game  who  is  influenced 
by  the  hope  enticingly  held  out,  which  is 
often  false  or  disappointing,  that  he  will,  per- 
haps and  by  good  luck,  get  something  for 
nothing,  or  a  great  deal  for  a  very  little  out- 
lay.   This  is  the  lure  that  draws  the  credu> 
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lous  and  unsuspecting  into  the  deceptive 
scheme,  and  it  is  what  the  law  denounces  as 
wrong  and  demoralizing. 

In  Thomas  v.  People,  59  111.  160,  it  was 
urged,  in  defense  of  a  similar  scheme,  that 
no  plan  of  distribution  had  been  decided  up- 
on; that  the  purchasers  were  to  receive  cer- 
tain articles  in  a  just  and  legal  manner,  and 
that  a  plan  might  be  devised,  at  the  proper 
time,  which  would  neither  violate  the  law 
nor  be  in  contravention  of  good  morals.  The 
Court  replied  that  if  the  prizes  were  dis- 
tributed "in  a  just  and  legal  manner''  it 
should  be  done  in  an  honest,  upright,  and 
equitable  one,  and  there  should  be  perfect 
fairness  and  equality.  The  plan  would  be 
utterly  violated  if  any  one  of  the  numerous 
purchasers  should  fail  to  receive  a  prize.  The 
distribution  could  not  be  in  a  '^just  and  legal 
manner"  imless  the  number  of  purchasers 
was  the  same  as  the  number  of  prizes,  and 
the  prize  received  proportional,  as  nearly  as 
possible,  to  the  amount  of  [272]  money  paid. 
It  is  barely  possible,  but  most  improbable, 
that  the  purchasers  would  be  the  same  in 
number  as  the  presents.  We  could  not  in- 
dulge in  so  unreasonable  a  presumption,  even 
in  a  criminal  proceeding.  In  ordinary  affairs 
we  must  reason  upon  probabilities,  deduce 
conclusions  from  facts,  and  not  indulge  in 
mere  conjectures.  We  have  no  right  to  har- 
bor wild  imaginings  to  change  a  reasonable 
and  probable  result.  The  Court  then  says: 
**Had  not  this  plan  been  watched  by  the  vigi- 
lance of  the  law,  can  there  be  any  doubt  that 
numerous  persons  would  have  purchased  tick- 
ets, prompted  by  the  hope  of  gain?  Are 
there  not  inseparably  connected  with  it  the 
same  fascination  and  excitement  and  intense 
desire  for  gain  which  gather  around  the 
gaming  table?  Like  any  other  species  of 
gambling,  lotteries  have  a  pernicious  influ- 
ence upon  the  character  of  all  engaged  in 
them.  This  influence  may  be  as  direct  and 
the  immediate  con8e<)uences  as  disastrous  as 
in  some  kinds  of  gambling  which  rouse  the 
violent  passions  and  stake  the  gambler's 
whole  fortune  upon  the  throw  of  a  die. 
The  temptations,  however,  are  thrown  in  the 
way  of  a  larger  number  and  a  better  class. 
The  evil  may  spread  more  widely  and  mfect 
more  deeply.  It  is  said  that  the  plan  was 
undetermined,  and  that  the  wisdom  of  the 
'advisory  committee  would  have  devised  one, 
just  and  equal.'  So  chance  is  always  unde- 
termined. It  neither  forms  nor  designs.  In- 
tention is  never  attributed  to  it;  its  events 
are  uncertain.  The  promise  of  the  handbill, 
that  the  distribution  shall  be  in  a  just  and 
legal  manner,  is  evasive.  We  are  not  bound 
to  determine  the  intention  from  the  language 
alone,  but  from  all  the  facts,  and  the  reason- 
able deductions  from  facts." 

That  case  is  a  fair  comment  and  a  just 
criticism  upon  the  facts  of  this  one,  showing 


the  clear  illegality  of  the  transaction.  It 
is  not  pretended  here  that  the  projector  of 
this  enterprise,  either  in  the  matter  of  voli- 
tion, as  to  the  giving  of  presents,  or  of  ap- 
probation, as  to  the  recipients  of  them, 
founds  its  action  on  any  settled  rule  of  con- 
duct, or  judges  by  any  standard  of  compari- 
son or  selection  which  would  appear  reason- 
able to  itself  or  to  others.  State  v.  Shorts, 
32  N.  J.  L.  398,  90  Am.  Dec.  668;  Com.  v. 
Wright,  137  Mass.  250,  50  Am.  Dec.  306.  So 
far  as  appears,  the  choice  among  those  who 
are  to  receive  its  favors  is  based  upon  nothing 
more  than  its  arbitrary  will,  exercised  for 
its  own  benefit,  in  advancing  its  scheme  by 
advertising,  it  may  be  admitted,  but  this  does 
not  alter  the  case,  as  all  such  concerns  are 
organized  and  set  up  for  just  this  purpose. 
Nor  does  it  matter  that  the  person  who  buys 
a  chance  for  a  trivial  sum,  in  the  expectation 
of  winning  something  of  much  larger  value, 
can  go  on  with  his  contributions,  and,  after 
paying  the  full  amount  of  $17.50,  get  the 
piece  of  furniture  he  may  want.  This  has 
been  held  not  to  divest  it  of  its  gambling 
quality.  State  v.  Perry,  supra;  DeFlorin  v. 
State,  121  Ga.  593,  49  S.  £.  699,  104  Am. 
St.  Rep.  177;  State  v.  Moren,  48  Minn.  555, 
51  N.  W.  618.  In  the  case  last  cited  it  is 
said  thfft  such  a  feature  would  [273]  prob- 
ably operate  as  an  additional  incentive  to 
purchase  a  chance  in  the  lottery  scheme,  and 
does  not  take  it  out  of  the  statute,  as  the 
vicious  element  still  inheres  in  it.  The  sale 
of  the  ticket  gave  the  purchaser  the  chance 
to  obtain  something  more  than  he  paid  for 
it,  and  the  other  fact  became  an  extra  in- 
ducement for  the  purchase,  making  the  gen- 
eral scheme  more  attractive  and  alluring. 
The  difference  between  it  and  a  single  wager 
on  the  cast  of  a  die  is  only  one  of  degree. 
They  are  both  intended  to  attract  the  player 
to  the  game,  and  have  practically  tlte  effect 
of  inducing  others,  by  this  easy  and  cheap 
method  of  acquiring  property  of  value,  to 
speculate  on  chances  in  the  hope  that  their 
winnings  may  far  exceed  their  investment  in 
value.  This  is  what  the  law  aims  to  prevent 
in  the  interest  of  fair  play  and  correct  deal- 
ing, and  in  order  to  protect  the  unwary 
against  the  insidious  wiles  of  the  fakir  or 
the  deceitful  practices  of  the  nimble  trick- 
ster. Call  the  business  what  you  may,  a 
"gift  sale,"  "advertising  scheme,"  or  what 
not,  but  it  is  none  the  less  a  lottery,  and 
we  cannot  permit  the  promoter  to  evade  the 
penalties  of  the  law  by  so  transparent  a  de- 
vice as  a  mere  change  in  style  from  those 
which  have  been  judicially  condemned,  if  the 
gambling  element  is  there,  however  deep  it 
may  be  covered  with  fair  words  or  deceitful 
promises.  If  it  differs  from  ordinary  lotter- 
ies, it  is  chiefly  in  the  fact  that  it  is  more  art- 
fully contrived  to  impose  upon  the  ignorant 
and  credulous,  and  is,  therefore,  more  thor- 
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ouglilj  dishonest  and  injurioua  to  aocjet;. 
t>o  far  as  those  who  manage  achemes  of  this 
character  can  be  auppoaei)  to  give  the  credu- 
loUB  persona  who  deal  with  I  hem  any  chance 
whatever  of  a  return  in  greater  value  for 
their  investment,  the  chance  lies  in  the  pur- 
chase of  the  right  to  participate  in  the  fa- 
vor offered  or  held  out  to  tempt  the  gambling 
inatinct  and  thereby  to  prosper  the  businesB 
of  the  unlawful  concern.  Dunn  v.  People, 
40  III.  4e5.  All  pay  them  money,  at  least  in 
part  for  the  chan/^e  of  winning  a  prixe  of 
greater  or  leas  value  in  proportion  to  w)iat 
they  hazard,  liowever  it  may  be  gioased  with 
some  apparent  aafeguard  against  loaa.  Many 
will  take  the  chance  of  the  play,  not  expecting 
to  continue  the  payments  if  they  should  lose 
at  the  first,  second,  or  third  attempt,  or  at 
some  later  period.  According  t«  every  cor- 
rect idea  of  legal  definition  or  conception, 
this  muat  be  naming  within  the  meaning  of 
the  law.  whether  we  construe  it  in  letter  or 
ill  spirit.  All  nt-w  artifices  designed  to  evade 
and  cheat  the  law,  and  entrap  the  unwary 
or  ignorant,  are  but  aggravations  of  the  of- 
fense, and  the  more  ingenious  and  deep-laid 
they  are.  the  greater  the  wrong.  Bell  t. 
State,  ."S  Snecd   (Tenn.)  507. 

In   the  DeFlorin  case,   supra,   referring  to 
the  contention  of  the  defendant  that  the  pur- 
chaser of  a  ticket  could  continue  to  pay  and 
get   the  goods,   the   Court   said:      "The   fact 
that  a  member  who  was  unlucky  in  the  draw- 
ing of   prizes   might,   by   continuing   to   pay 
a  dollar  a  week  for  thirty   [274]   weeks,  re- 
ceive a  suit  of  clothes,  regardless  of  the  result 
of  the  drawings,   does   not   make  the   trans- 
lictiott  any  the  less  a  lottery;   for  the  lucky 
members    of    the    club    won    prizes    varying 
in  value  from   31   to  $2fl."     And  the  Court 
Grat.   (Va.) 
full  answer 
t  a  bet  does 
essarily   im- 
ire  must  be 
nd  a  chance 
hat  each  of 
>  both  these 
the  etigage- 
,  but  cannot 
cannot  gain, 
by  tbe  one 
t<i  the  hap- 
as  mnch  a 
had   shared 
r  loss."    See. 
^  discussion 
?h  Trtver  v. 
"SI'  'Am.  St. 
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solicited  or  an  appeal  is  made  to  avarice,  for 
it  fortune  be  propitious,  or  chance  should 
favor  him,  either  in  his  selection  as  the 
winner  of  its  favor  or  in  the  mere  turn  of  a 
wheel,  or  the  throw  of  the  dice,  or  the  fall 
of  the  coin,  a  return  of  value  is  expected  for 
the  small  consideration  or  trivial  price  paid 
for  tlie  privilege  of  being  thus  favored.  State 
V.  Shorts,  32  X,  .1.  L.  398.  90  Am.  Dec.  «68. 
The  case  of  State  v.  Clarke,  33  N,  H.  32» 
66  Am.  Dec.  723,  appears  to  be  very  much  in 
point.  The  Court  said  of  a  similar  enter- 
prise: "The  jury  were  well  warranted  in 
finding  that  according  to  some  scheme  upon 
which  the  defendants  profei^sed  to  act  there 
was  a  correspondence  between  the  number 
placed  on  the  books  purchased  and  the  differ- 
ent articles  proposed  as  gifts  or  prizes,  by 
which  when  the  book  was  purchased  the  de- 
fendants ascertained  what  gift  or  prize  the 
purchaser  was  entitled  to  have  according  to 
their  HClienie.  The  defendants,  on  the  evi- 
dence, appear  to  have  held  out  that  notion  to 
the  public,  and  the  jury  were  at  liberty  to  find 
that,  so  far  at  least,  the  business  was  fairly 
conducted.  The  purchaser  did  not  know 
when  he  bought  his  book  and  paid  his  money 
what  prize  or  gift  the  nurabar  on  it  would 
entitle  him  to  receive,  and  it  waa  with  him 
as  much  a  matter  of  lot  and  chance  as  if  he 
had  drawn  the  number  from  a  hat.  He  paid 
more  than  the  book  was  worth,  and  the  ex- 
cess must  be  understood  to  have  been  paid 
for  this  chance.  As  to  the  real  nature  of  the 
contrivance,  it  stands  as  if  the  excess  had 
been  paid  for  tbe  chance  without  any  sale 
of  a  book  to  color  tlie  transaction.'' 

The  same  contention  was  made  there  as  in 
this  case,  that  the  choice  of  persons  to  re- 
ceive the  furniture  was  not  by  lot  or  chance, 
but  b;r  the  [275]  judgment  of  the  company 
which  proposed  to  sell  but  the  Court  rejected 
it,  and  thus  showed  its  fallacy:  "With  the 
purchaser,  what  prize  he  might  obtain  was  a 
mere  matter  of  lot  and  cliance.  The  scheme 
involved  substantially  tbe  same  sort  of  gam- 
bling upon  chances  as  in  any  other  kind  of 
lottery.  It  appealed  to  the  same  disposition 
for  engaging  in  hazards  and  chances  with  the 
hope  that  luck  and  good  fortune  may  give 
a  great  return  for  a  small  outlay,  and,  as  we 
tiiink.  within  the  general  meaning  of  the 
word  'lottery,'  and  clearly  within  the  mischief 
against  which  the  statute  is  aimed."  Raadls 
T.  SUte,  42  Tex.  580. 

Defendant's  counsel,  in  their  able  and 
learned  argument,  have  cited  us  to  People  v. 
Elliott,  74  Mich.  264.  41  N.  W.  916,  !« 
Am.  St.  Bep.  64(1.  3  L.  R.  403;  but  upon  ex- 
amining the  case  we  find  this  stated:  ''It 
is  not  tbe  drawing  of  the  lots,  but  the  dis- 
'posing  and  selling  of  the  chances,  that  brings 
the  cBsi>  within  the  statute.  It  is  prnmolini; 
'tue  lottery  (or  money  by  paying  the  money 
^ftl^'tlte  ehancet  of  reeeiTlng  more.    It  is  of 
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little  consequence  where  the  drawing  takes 
place.  These  views  to  some  extent  will  be 
found  supported  in  the  following  authorities: 
(citing  many  cases).  It  is  thought  by  coun- 
sel for  defendant  that  this  case  is  ruled  by 
People  V.  Reilly,  50  Mich.  384,  15  N.  W.  520, 
45  Am.  Rep.  47.  That  case,  however  is 
different.  There  the  contingency  was  one 
upon  which  the  parties  interested  could  exer- 
cise their  reason  and  judgment  under  an 
agreement  upon  which  the  money  was  paid, 
and  was  in  its  nature  executory.  In  this 
case  the  money  was  paid  when  the  chance  was 
obtained,  and  there  was  no  opportunity  for 
exercising  the  reason  or  judgment  or  any 
other  faculty  of  the  mind;  and  hence  the 
lottery.'' 

We  think  this  substantially  supports  our 
Tiew  of  the  question.  So  far  as  we  can  see 
from  the  evidence,  the  managers  of  the  "Mu- 
tual Supply  Company"  exercised  no  more  than 
an  arbitrary  choice  of  its  customers  as  re- 
cipients of  its  graft;  but  however  that  may 
be  in  fact,  the  vice  of  the  w^hole  scheme  lies 
farther  back  than  that,  and  is  found  in  the 
"'chance  which  the  customer  takes  when  he 
pays  his  money,  under  the  terms  of  the  con- 
tract, and  the  temptation  held  out  to  arouse 
the  gambling  spirit,  which  is  just  as  evil  and 
debasing  a«  if  there  were  any  other  kind  of 
chance  taken;  and,  besides,  if  he  fails  once  or 
twice  or  more  times  to  win  the  prize,  and 
discontinues  paying,  he  loses  all  that  he  has 
paid.  So  that  if  tempted  by  this  cunning 
device,  which  so  insidiously  appeals  to  this 
gambling  instinct,  his  money  is  risked  in  the 
hope  of  drawing  a  piece  of  furniture  of  much 
larger  value,  the  person  so  investing  it  may 
lose  or  win,  and  in  either  event  may  retire, 
forfeiting  what  he  ha4  paid  in  the  one  case, 
«nd  retaining  what  he  has  drawn  in  the  other 
■as  the  profit  of  his  venture. 

The  only  difference  between  this  case  and 
that  of  State  v.  Perry,  154  N.  C.  616.  70  S. 
£.  387,  is  that  there  the  suit  of  clothing  was 
drawn  by  lot:  but  there  [276]  is  the  same 
element  of  chance  here,  even  if  in  a  less  de- 
^ee,  as  there  is  no  rule  or  standard  for  the 
investor  to  determine  what  his  luck  will  be, 
nor  can  the  managers  of  the  scheme  forecast 
at  the  time  of  hazard  what  the  result  will 
he.  Mrs.  Jacobs,  as  the  evidence  shows,  per- 
formed no  services,  if  any  at  all,  until  after 
she  had  received  the  wardrobe,  which  she 
exhibited  and  extolled  to  her  friends,  who 
doubtless  considered  it  a  good  return  for  so 
small  an  outlay  in  money,  and  concluded  to 
take  the  same  risk,  hoping  to  be  favored  with 
the  same  kind  of  good  fortune.  The  tempta- 
tion was  increased  by  holding  out  that  they 
might  not  lose  if  they  continued  in  the  game 
to  the  end.  State  v.  Perry,  supra,  where  wo 
held,  citing  25  Cyc.  163ft:  "Suit  clubs,  the 
members  of  which  pay  weekly  dues  and  have 
weekly  drawings  for  suits,  the  unsuccessful 
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members  being  entitled  to  receive  a  suit  even- 
tually', after  the  payment  of  a  stipulated 
amount,  or  to  withdraw  and  take  out  in 
trade  the  installments  which  they  have  paid, 
are  lottery  schemes."  We  further  said  in 
that  case:  "It  will  be  seen  by  examination 
of  the  authorities  that  chance  is  an  essential 
element  of  a  lottery,  whether  that  chance  be 
as  to  any  return  or  merely  as  to  the  amount 
or  value  of  the  return;  and  as  thus  con- 
sidered, where  there  is  a  hazard  in  which 
sums  are  ventured  upon  the  chance  of  obtain- 
ing a  greater  value,  the  scheme  partakes  of 
the  nature  of  a  lottery — that  is,  something 
gained  or  won  by  I'^t.  6  Words  and  Phrases, 
pp.  4245  and  4246,  where  many  cases  are 
collected.  The  definition  of  the  term  *lotterv' 
given  above  has  been  approved  by  this  Court. 
State  V.  Lumsden,  89  N.  C.  572." 

In  the  view  we  take  of  the  case,  it  come!« 
within  that  principle,  and  the  courts  will  not 
be  deceived  or  misled  by  attractive  names  or 
professions  of  honest  intentions.  As  said  by 
the  Court  in  State  v.  Morris,  77  N.  C.  516, 
referring  to  the  language  of  Justice  Grior  in 
Phalen  v.  Virginia,  8  How.  168,  12  U.  S. 
(L.  ed.)  1030:  "The  ^North  Carolina  Bene- 
ficial Association'  is  an  imposing  title,  but 
the  law  has  pronounced  it  in  its  lottery 
features  to  be  a  cheat  and  a  nuisance  to  be 
suppressed  like  other  public  pestilences.  Of 
all  the  forms  of  gambling,  it  is  the  most  wide- 
spread and  disastrous,  entering  almost  every 
dwelling,  reaching  every  class,  preying  upon 
the  hard  earnings  of  the  poor,  and  plunder- 
ing the  ignorant  and  simple." 

Having  decided  this  question  against  de- 
fendant, it  follows  that,  if  we  are  right,  there 
is  nothing  in  the  case  iavolving  the  viola- 
tion of  defendant's  rights  imder  the  four- 
teenth amendment  to  the  Federal  Constitu- 
tion. The  State  has  the  right  to  enforce  all 
needful  police  laws  and  regulations  for  the 
preservation  of  the  health,  morals,  and  safe- 
ty of  the  people,  and  especially  for  the  sup- 
pression of  lotteries.  Boyd  v.  Alabama,  94  V. 
S  645,  24  U.  S.  (L.  ed.)  302;  Stone  v.  Mis- 
sissippi, 101  U.  S.  814,  25  IT.  S.  (L.  ed.) 
1079;  Douglas  v.  Kentucky,  168  U.  S.  488,  18 
S.  Ct.  199,  42  U.  8.  (L.  ed.)  553.  The  Legis 
lature  may  not,  under  the  guise  of  protecting 
the  public  interests,  arbitrarily  interfere 
with  private  business,  or  impose  [277]  un- 
usual and  unnecessary  restrictions  upon 
lawful  occupations.  In  other  Words,  its  de- 
termination of  its  police  powers  is  not  final 
or  conclusive,  but  is  subject  to  the  super- 
vision of  the  courts.  This  must  needs  be  so, 
and  it  was  so  definitely  held  in  Lawston  v. 
Steele,  152  U.  S.  133,  14  S.  Ct.  499,  38  V.  S. 
(L.  ed.).  385,  but  no  violation  of  private  right 
is  presented  in  this  case. 

We  are  also  inclined  to  thd  opinion  that 
the  Legislature  intended  by  the  last  words  of 
section  3726,  being  the  amendment  made  by 
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Laws  1874-5,  ch.  96,  to  enlarge  the  scope  of 
the  previous  enactment  so  as  to  include  en- 
terprises of  this  kind;  but  it  is  unnecessary 
to  decide  this  question,  as  it  is  suflicient  to 
hold  that  the  scheme  is  a  lottery  within  the 
intent  and  meaning  of  the  statute. 
No  error. 


NOTE. 

The  reported  case  holds  to  be  a  lottery  an 
advertising  device  whereby  furniture  was 
sold  on  small  weekly  payments,  and  from 
time  to  time  one  of  the  purchasers  was  given 
the  article  purchased  and  further  payment  on 
the  contract  was  waived.  It  appeared  that 
the  persons  receiving  the  articles  contracted 
for  at  less  than  the  contract  price  were  se- 
lected not  by  lot  but  arbitrarily  by  the  seller 
at  his  discretion.  The  court  holds  that  the 
element  of  chance  necessary  to  constitute  a 
lottery  need  not  consist  in  a  selection  of  the 
beneficiary  by  lot,  but  that  it  is  sufficient 
if  at  the  time  of  the  purchase  of  the  ticket 
or  contract  there  is  a  chance  that  the  pur- 
chaser will  receive  more  or  less  according  to 
some  event  then  undetermined  and  not  sub- 
ject to  be  foreseen  or  controlled  by  the  pur- 
chaser. The  general  question  what  consti- 
tutes a  lottery  is  discussed  in  the  notes  to 
State  V.  Nebraska  Home  Co.  1  Ann.  Cas. 
88,  and  Yellow-Stone  Kit  v.  State,  16  Am. 
St.  Rep.  38.  Chance  as  an  essential  element 
of  a  lottery  is  considered  in  the  notes  to 
People  V.  L«vin,  1  Ann.  Cas.  165,  and  Russell 
V.  Equitable  Loan,  etc.  Co.  12  Ann.  Cas.  129. 
The  cases  dealing  with  the  so-called  tailor's 
"suit  clubs"  which  are  closely  analogous  to 
the  scheme  considered  in  the  reported  case, 
are  reviewed  in  the  notes  to  People  v.  Mc- 
Phee,  5  Ann.  Cas.  835,  and  Grant  v.  State, 
16  Ann.  Cas.  844. 
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Illinois  Supreme  Court — December  22,  1915. 
271  III.  970;  lit  N,  E.   131. 

Streets  and  HiKliwajrs  —  Establisltment 
hr  User  —  'Width  of  Street  —  Exten- 
sion of  Original  Idnes. 

Where  the  stakes  of  an  original  survey  of 
a  street  line  could  not  be  located,  but'  the 


public  had  used  sidewalks  to  a  line  even 
with  the  front  of  buildings  along  the  street 
for  twenty  years,  past  the  plaintiff's  vacant 
lot,  in  front  of  which  was  a  sidewalk  extend- 
ing to  the  line,  the  plaintiff  is  barred  from 
asserting  ownership  beyond  the  line,  al- 
though the  line,  as  used,  made  the  street 
seventy-two  feet  wide  where  on  the  original 
plat  it  was  only  sixty-six  feet  wide. 
[See  2  Ann.  'Cas.  973.] 

Attorneys  —  Retainini;  Iden  —  On  Ap- 
peal Record. 

Where  tlie  court  reporter  refused  to  sur- 
render the  certificate  of  evidence  in  an  ac- 
tion until  payment  of  his  fees,  but  loaned  it 
to  plaintiff's  attorneys  to  prepare  their  ab- 
stracts and  briefs  for  appeal,  they  are  enti- 
tled to  a  lien  on  the  certificate  for  their 
compensation;  the  character  of  their  posses- 
sion not  being  adverse  to  their  lien. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  <—  Question  RoTiewed 
—  Evidence  Not  in  Record. 

Where  on  appeal  from  a  judgment  sustain- 
ing a  lien  of  attorneys  for  fees  against  pa- 
pers in  their  possession  the  certificate  of 
evidence  as  to  tneir  lien  was  not  in  the  rec- 
ord, the  judgment  cannot  be  reviewed  on  the 
question  of  the  character  of  their  possession 
of  the  papers. 

Jnry    —   Riglit    to    Jnry    Trial    —    At- 
torney's Lien* 

In  an  action  involving  the  right  of  attor- 
neys to  a  lien  a  jury  trial  cannot  be  de- 
manded as  of  right  on  the  issue  of  the  at- 
torneys' fees. 

Error  to  Circuit  Court,  Will  county  r 
HooPE3{  and  Dibell,  Judges. 

Actions  by  William  S.  McCracken,  plain- 
tiff, against  City  of  Joliet  et  al.,  and  Arthur 
B.  Cowing  et  al.,  defendants  respectively. 
Actions  consolidated.  Judgments  for  defend- 
ants. Plaintiff  brings  error.  The  facts  are 
stated  in  the  opinion.     Affirmed. 

J  ones  ^  Addington^  Ames  rf  Seiholdy  Keene 
H.  Addington  and  Walter  Hamilton  for  plain- 
tiff in  error. 

Cowing  d  King  for  defendants  in  error. 

■ 

[270]  Cabteb,  J.— a  bill  was  filed  in  the 
circuit  court  of  Will  county  by  plaintiff  in 
error,  William  S.  McCracken,  against  the 
city  of  Joliet  and  James  R.  Lamb,  an  ad- 
joining property  owner,  to  enjoin  said  city 
and  said  Lamb  from  interfering  with  the 
construction  of  a  brick  building  by  McCrack- 
en on  the  land  which  he  claimed  as  part  of 
his  lot  but  which  the  city  [271]  authorities 
claimed  to  be  an  encroachment  of  about  three 
and  one-half  feet  on  what  always  had  been 
and  should  be  reserved  for  sidewalk  purposes 
as  part  of  the  street.  After  the  pleadings 
were  settled  a  hearing  was  had  before  the 
chancellor,  which  resulted  in  a  decree  being 
entered   June   28,   1912,   dismissing  the   bill 
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for  want  of  equity.  From  that  decree  an 
appeal  was  prayed  to  this  court,  but  as  the 
rertlticate  of  evidence,  though  presented  to 
the  trial  judge  within  the  time  allowed,  could 
not,  for  reasons  hereinafter  stated,  be  signed 
and  filed  in  time,  the  case  was  brought  here 
on  a  short  record.  On  October  1,  1912,  on 
motion  of  the  then  appellant,  the  appeal  was 
diBmissed  in  this  court,  and  the  case  was 
thereafter  redocketed  in  the  circuit  court  of 
Will  county  February  11,  1916.  Plaintiflf  in 
error  on  October  22,  1914,  filed  a  separate 
suit  in  said  circuit  court,  alleging  in  his  pe- 
tition the  refusal  of  his  former  solicitors  in 
the  main  suit  to  deliver  the  original  certifi- 
cate of  evidence  in  that  case  and  praying 
the  court  to  require  them  to  do  so,  in  order 
that  the  suit  might  be  brought  to  this  court 
on  a  writ  of  error.  The  respondents  in  the 
second  suit,  plaintiff  in  error's  former  at- 
torneys, Arthur  B.  Cowing  and  Samuel  W. 
King,  filed  their  joint  answer,  alleging  that 
by  agreement  with  plaintiff  in  error  they 
were  to  take  the  original  case  to  the  Supreme 
Court  and  were  to  be  paid  nothing  if  they  lost 
the  suit  and  $150  if  they  won,  and  further 
alleging  their  wrongful  discharge,  and  that 
they  had  a  statutory  and  common-law  lien 
on  such  certificate  of  evidence  for  their  fees, 
to  be  determined  upon  a  basis  of  quantum 
meruit.  February  11,  1915,  this  second  suit 
was  consolidated  with  the  first,  and  there- 
after the  chancellor  entered  a  decree  or  order 
allowing  respondents  a  lien  on  said  certifi- 
cate of  evidence  and  finding  their  reasonable 
fees  to  be  $100.  Several  months  after  the 
final  order  was  entered  in  this  matter  plain- 
tiff in  error  asked  to  have  the  order  modified 
by  granting  permission  to  present  for  sig- 
nature and  to  file  a  certificate  of  evidence 
as  to  the  testimony  heard  on  the  [272]  ques- 
tion of  attorneys'  fees.  This  last  motion 
was  denied  and  there  is  no  certificate  of  evi- 
dence here  as  to  the  said  testimony.  By 
virtue  of  subsequent  orders  and  the  payment 
of  the  $100  to  the  attorneys  the  certificate 
of  evidence  in  the  original  suit  was  filed  as 
of  September  24,  1912.  This  writ  of  error 
has  been  sued  out  to  review  the  entire  record 
as  to  the  consolidated  cause. 

We  will  first  take  up  and  consider  the  ques- 
tion in  the  main  suit  as  to  the  bill  for  an 
injunction  to  restrain  the  city  and  Lamb 
from  interfering  with  the  construction  of  the 
brick  building  by  plaintiff  in  error.  The  lot 
in  question,  forty-four  feet  wide,  upon  which 
said  building  was  to  be  erected,  ia  situated 
on  the  south  side  of  Cass  street,  in  the  city 
of  Joliet.  Cass  street  runs  east  and  west, 
and  said  lot  is  the  third  one  weflt  of  the  inter- 
section of  Cass  street  and  Eastern  avenue. 
Defendant  in  error  Lamb  owns  a  lot  improved 
with  a  brick  building  immediately  west  of 
said  lot.  Adjoining  plaintiff  in  error's  lot 
Ann.  Cas.  1917D — 10. 
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on  the  east  is  one  owned  by  Augustine,  which 
is  improved  by  a  frame  building.  Next  east 
of  Augustine's  property  is  a  brick  building 
owned  and  occupied  by  plaintiff  in  error. 
Plaintiff  in  error's  lot  in  question  has  been 
vacant  for  many  years.  It  was  owned  by 
Mary  Dames  from  1880  until  purchased  by 
plaintiff  in  error  in  November,  1909.  For 
many  years  a  bill  board  had  stood  across  the 
front  of  this  lot.  In  July,  1910,  plaintiff 
in  error,  with  helpers,  knocked  the  bill 
board  down  and  put  up  a  fence  where  he 
claims  his  north  line  is,  and  started  to 
build  a  brick  wall  which  would  be  several 
feet  north  of  the  front  of  the  buildings  on 
that  street  in  that  locality.  The  city  au- 
thorities, we  understand  from  the  record, 
moved  this  fence  back  and  caused  the  arrest 
of  the  plaintiff  in  error.  He  later  made  an- 
other attempt  to  build  on  what  he  claimed 
to  be  his  line,  which  the  city  prevented.  The 
original  bill  herein  was  thereafter  filed. 

The  principal  question  in  this  case  is  the 
proper  location  of  the  south  line  of  Cass 
street.  Plaintiff  in  error  claims  [273]  that 
this  line  is  about  three  and  one-half  feet 
north  of  the  buildings  on  either  side  of  him. 
Defendants  in  error  contend  that  the  line  of 
the  adjoining  buildings,  marks  the  apprbxi- 
mate  location  of  the  said  street  line.  They 
further  contend  that  even  though  the  north 
line  of  said  buildings  is  not  the  exact  location 
of  said  street  line  as  originally  laid  out,  said 
original  location  cannot  now  be  determined, 
as  the  evidence  shows  the  original  survey 
stakes  cannot  be  found,  and  that  on  this 
record  plaintiff  in  error  is  estopped  by  the 
public  use  of  this  disputed  ground  as  far 
back  as  the  line  connecting  the  front  of  the 
adjoining  buildings,  from  claiming  any  land 
north  of  said  line.  The  trial  court  found 
substantially  as  claimed  by  the  defendants 
in  error,  finding  the  south  line  of  Cass  street 
in  front  of  plaintiff  in  error's  lot  to  conform 
to  the  north  line  of  the  Lamb  building  ex- 
tended east.  This  line  would  intersect  the 
projected  west  line  of  the  Augustine  building 
two  inches  north  of  the  northwestern  corner 
of  said  building. 

During  the  time  that  Mary  Dames  owned 
this  lot  there  was  never  any  contention  with 
reference  to  the  north  line  of  said  lot.  She 
built  a  sidewalk  in  front  of  her  lot  and  re- 
placed it  twice.  Under  this  sidewalk,  for 
its  support,  she  caused  to  be  built  two  walls, 
about  eighteen  inches  thick  and  several  feet 
apart.  These  walls  are  still  under  the  side- 
walk. From  the  evidence  we  should  judge 
they  were  never  intended  to  be  at  either  ex- 
treme edge  of  the  walk.  They  are  about  six 
feet  high,  bringing  the  sidewalk  to  grade,  the 
lot  being  somewhat  low  at  this  point.  The 
bill  board  was  built  on  a  line  running  from 
the  northwest  corner  of  the  Augustine  build- 
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ing  to  about  a  foot  from  the  northeast  cor- 
ner of  the  Lamb  building.  Several  witnesses 
testitied  that  they  crawled  through  between 
the  Lamb  building  and  the  billboard  to  get 
down  onto  this  lot.  Plaintiff  in  error  con- 
tends that  they  were  able  to  do  this  because 
the  west  end  of  the  billboard  was  a  sufficient 
distance  north  of  the  northeast  corner  of  the 
Lamb  building  to  allow  a  person  to  get  [274] 
through,  while  defendants  in  error  claim 
that  the  billboard,  if  extended,  would  have 
touched  the  northeast  corner  of  the  Lamb 
building  but  that  it  did  not  extend  quite  thai 
far.  The  evidence  is  not  entirely  clear  on 
this  point.  Fastened  to  the  supports  of  the 
bill  board  was  a  horizontal  strip  about  even 
with  the  sidewalk.  From  this  ran  several 
two-by-fours  toward  the  street.  On  the  top 
of  these  three  planks  were  placed,  running 
in  the  same  direction  as  the  street  line,  thus 
extending  the  sidewalk  to  the  billboard. 

Plaintiff  in  error  introduced  as  one  of  his 
witnesses  William  H.  Zarley,  county  sur- 
veyor of  Will  county,  who  testified  that  the 
northeast  corner  of  the  lot  at  the  corner  of 
Cass  street  and  Eastern  avenue  was  shown 
by  a  cross  cut  In  the  stone  sidewalk;  that 
this  cross  had  been  placed  there  a  number 
of  years  before  by  another  surveyor.  Corn- 
stock,  now  deceased.  Zarley  testitied  that 
there  was  an  overplus  of  about  three  feet  in 
this  part  of  the  city  in  addition  to  what  was 
shown  on  the  plat;  that  there  used  to  be  two 
crosses  on  that  corner,  about  a  foot  apart. 
Manifestly,  from  this  witness'  testimony  the 
actual  location  of  the  south  side  of  Cass 
atreet  as  indicated  on  the  original  plat  can- 
not be  stated  with  certainty,  as  the  stakes 
of  the  original  survey,  placed  when  it  was 
platted,  cannot  be  found.  No  evidence  was 
offered  why,  when  or  how  Comstock  located 
such  crossmark  or  how  he  had  figured  with 
reference  to  the  overplus.  C.  D.  O'Callahan, 
connected  with  the  engineering  department  of 
the  city  for  about  eighteen  years,  testified  at 
length  with  reference  to  street  lines,  curbs, 
buildings,  sidewalks,  etc.,  in  this  vicinity. 
From  his  testimony,  which  is  not  in  serious 
conflict  with  any  other  ii)  the  record,  it  ap- 
pears that  all  buildings  in  that  vicinity  for  a 
distance  of  two  blocks  west  of  Eastern  avenue 
and  running  some  distance  east  of  this  lot 
were  situated  as  far  or  farther  south  than 
the  north  line  of  the  Lamb  building.  If  these 
buildings  are  on  the  original  street  line  Cass 
street  would  be  about  seventy-two  feet  wide 
at  this  point.  On  the  original  plat  it  was 
sixty-six  [275]  feet.  Defendant  in  error 
Lamb  testified  that  he  had  built  on  his  lot, 
immediately  west  of  the  lot  here  in  question, 
a  three-story  brick  building  in  1891;  that 
before  building  he  requested  city  surveyor 
Comstock  to  locate  the  line  of  the  street  and 
built  on  the  line  thus  located.     This  is  the 


same  surveyor  who  made  the  cross  on  the 
stone  on  the  corner  of  Eastern  avenue. 

From  the  evidence  in  the  record  it  appears 
that  the  billboard  was  built  along  the  front 
part  of  the  property  between  eighteen  and 
twenty  years  before  this  trial,  and  that  dur- 
ing all  that  time  the  planks  were  placed  on 
the  scantlings  next  to  said  billboard,  parallel 
with  the  street,  these  planks  being  used  by 
all  people  who  wished  to  walk  on  them,  as 
part  of  the  sidewalk.  The  testimony  shows 
that  Cass  street  at  this  point  was  formerly 
largely  used  for  residence  purposes  but  that 
recently  it  had  changed  to  a  business  street. 
There  is  considerable  testimony  by  neighl>ors 
as  to  the  location  of  former  sidewalks  and 
the  billboard,  but,  as  usual  in  matters  of  this 
kind,  it  is  not  very  definite  and  somewhat 
conflicting,  as  none  of  them  had  ever 
measured  or  made  a  record  as  to  the  actual 
measurements  or  conditions  of  former  side- 
walks, billboard,  etc.  The  weight  of  the  evi- 
dence, in  our  judgment,  sustains  the  decree 
of  the  trial  court  that  all  the  space  north  of 
the  north  line  of  the  Lamb  building,  extend- 
ed across  this  lot,  had  been  for  twenty  years 
or  more  planked  and  used  for  a  sidewalk; 
that  the  city  had  accepted  such  space  as  part 
of  the  sidewalk  and  kept  it  in  repair,  the 
same  as  it  kept  in  repair  otlier  sidewalks. 

When  none  of  the  stakes  in  an  original  sur- 
vey can  be  located  or  their  precise  location 
ascertained,  the  conduct  of  lot  owners  in 
building  and  maintaining  their  improvements 
within  a  certain  line,  and  that  of  the  city  in 
maintaining  its  sidewalk  for  many  years  with 
reference  to  the  same  line,  must  be  given 
great  weight  in  determining  the  location  of 
the  street  line.  (Mt.  Carmel  v.  McClintock, 
155  111.  608,  40  N.  E.  829 ;  Decatur  v.  Nieder- 
meyer,  168  111.  68,  48  N.  E.  72.)  [276]  None 
of  the  buildings  on  the  south  side  of  Cass 
street,  in  this  vicinity,  extended  further  north 
than  the  Lamb  building,  and  the  sidewalk,  as 
we  understand  from  the  evidence,  extended  as 
far  south  on  the  other  lots  as  the  north  line 
of  the  Lamb  building.  On  this  record  we 
think  the  proof  shows  that  plaintiff  in  error 
is  barred  from  asserting  any  rights  to  said 
disputed  strip  as  against  the  right  of  the 
public  to  use  the  same  for  sidewalk  purposes. 

This  leaves  for  consideration  the  question 
of  the  correctness  of  the  trial  court's  order 
as  to  the  lien  of  attorneys  Cowing  and  Kinj? 
upon  the  certificate  of  evidence.  This  certifi- 
cate of  evidence  had  been  loaned  to  the  at- 
torneys by  the  court  reporter  to  enable  them 
to  present  it  to  the  trial  judge  and  to  pre- 
pare their  abstract  and  briefs,  but  the  re- 
porter refused  to  surrender  the  certificate 
for  filing  until  McCracken  had  paid  him 
for  preparing  the  same  in  accordance  with 
his  agreement.  McCracken  subsequently 
finished  his  payments  to  the  reporter  and  the 
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latter  informed  the  attorneys  that  the  certifi- 
cate of  evidence  was  released  from  his  claim, 
hut  the  attorneys  were  prevented  from  prose- 
cuting a  writ  of  error  because  McCracken 
failed  to  advance  the  fees  necessary  to  obtain 
the  record  from  the  clerk  of  the  court.  Plain- 
tiff in  error  decided  not  to  continue  said  at- 
torneys* services  and  employed  other  at- 
torneys. Cowing  and  King  claimed  they  were 
wrongfully  discharged  and  were  entitled  to 
compensation  on  a  quantum  meruit  basis  and 
to  a  lien  for  snch  fees  on  these  papers  in 
their  hands.  The  trial  court,  as  already 
stated,  ruled  in  their  favor,  and  allowed  them 
as  reasonable  attorney's  fees  $100,  ordering 
that  this  be  paid  before  they  be  required  to 
deliver  over  said  papers.  It  appears  by  a 
plea  of  release  of  errors  filed  by  Cowing  and 
King  in  this  court  that  such  money  was  paid 
and  the  certificate  of  evidence  delivered  as 
required  by  said  order,  and  by  a  nunc  pro 
tunc  order,  as  before  stated,  was  filed  and 
became  for  the  first  time  a  part  of  the  records 
of  the  court.  Tlie  question  of  attorneys'  liens 
was  discussed  [277]  at  length  by  this  court 
in  Sanders  v.  Seelye,  128  111.  631.  It  was 
there  said  that  attorneys'  liens  are  classed 
as  general  or  retaining  liens  and  charging  or 
special  liens;  that  the  first  attach  to  all  the 
papers,  documents,  etc.,  which  the  attorney 
receives  professionally,  and  the  second  only 
upon  those  which  are  recovered  through  his 
professional  services.  Under  the  reasoning 
of  that  case  we  think  these  papers  could 
clearly  be  held  under  a  retaining  lien  and 
that  the  trial  court  ruled  correctly  on  this 
question.  The  weight  of  authority  in  other 
jurisdictions  also  strongly  supports  this  con- 
clusion. Weeks  on  Attorneys  at  Law,  778:  2 
Thornton  on  Attorneys  at  Law,  sees.  673, 
577,  inclusive;  3  Am.  &  Eng.  Enc.  of  Law  (2d 
ed.)  454,  and  cases  cited;  4  Cyc.  1015,  and 
cited  cases. 

Counsel  for  plaintiff  in  error  concede  that 
attorneys  have  a  possessory  lien  on  the  papers 
of  their  clients  ordinarily  placed  in  their 
hands,  but  argue  that  this  certificate  of  evi- 
dence and  copy  were  placed  in  the  hands  of 
respondents  for  the  special  purpose  of  making 
up  the  record  and  perfecting  an  appeal  to 
this  court,  and  that  under  these  circum- 
stances thev  were  not  entitled  to  such  a  lien. 
As  the  certificate  of  evidence  on  the  ques- 
tion of  attorney's  fees  is  not  in  this  record 
we  cannot  say  that  the  plaintiff  in  error's 
claim  as  to  why  or  how  these  papers  were 
placed  in  Cowing  and  King's  hands  is  the 
correct  one.  From  what  does  appear,  and 
from  the  statements  of  counsel,  we  gather 
that  plaintiff  in  error  employed  other  at- 
torneys because  he  thought  Cowing  and 
King  were  not  proceeding  fast  enough  with 
his  case  and  were  giving  him  dilatory  an- 
swers when  he  protested  against  delay.     The 
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attorneys  claim  they  were  not  proceeding  with 
the  case  because  plaintiff  in  error  delayed  in 
advancing  the  necessary  circuit  clerk's  and 
stenographers'  fees  in  order  to  get  the  record 
in  shape.  Even  according  to  plaintiff  in 
error's  own  argument  these  papers  were  in 
counsel's  hands  for  the  purpose  of  perfect injj: 
an  appeal  or  taking  out  a  writ  of  error. 
There  is  nothing  we  can  find  in  this 
[278J  record  that  indicates  that  the  purpose 
for  which  they  had  possession  of  these  paper.s 
was  inconsistent  with  or  adverse  to  their 
right  to  assert  such  a  lien.  (2  Thornton 
on  Attorneyf*  at  Law,  sees.  638,  639,  and 
authorities  cited.)  From  this  record  we  can- 
not say  that  there  is  any  error  with  ref- 
erence to  the  trial  court's  rulings  with  refer- 
ence to  this  matter.  His  former  attorneys 
being  entitled  to  this  lien,  plaintiff  in  error 
was  not  entitled,  under  the  constitution,  to 
a  jury  trial  as  to  these  attorneys'  fees. 
Standidge  v.  Chicago  Rys.  Co.  254  III.  524, 
Ann.  Cas.  I913C  65,  98  N.  E.  963,  40  L.R.A. 
(N.S.)  529. 

In  view  of  the  conclusions  we  have  alreadv 
reached  it  is  unnecessary  for  us  to  consider 
or  decide  the  other  questions  raised  as  to  the 
plea  of  release  of  errors. 

The  decrees  of  the  circuit  court  in  both 
matters,  as  consolidated  here,  will  be  af- 
firmed. 

Decrees  affirmed. 

Rehearing  denied   February  2,   1916. 
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General  Rule, 

The  right  of  an  attorney  to  retain  as  se- 
curity for  the  payment  of  his  fees  the  papers 
and  documents  of  his  client  connected  with 
the  litigation,  generally  known  as  a  retain- 
ing lien,  was  derived  from  the  common  law 
and  has  never  been  seriously  disputed.  The 
lien  extends  to  all  papers,  books,  documents, 
etc.,  in  the  possession  of  the  attorney  in  con- 
nection with  the  litigation  of  his  client. 

England. — Ex  p.  Bush,  7  Viner's  Abr.  74; 
In  re  Faithfull,  L.  R.  6  Eq.  325;  Rolins  v. 
Goldingham,  L.  R.  13  Eq.  440;  In  re  Morris 
[1908]  1  K.  B.  473;  Ex  p.  Yalden,  4  Ch.  D. 
129;  Batten  v.  Wedgwood  Coal,  etc.  Co.  28 
Ch.  D.  317;  Boden  v.  Hensby  [1892]  1  Ch. 
101;  In  re  Jones  [1905]  2  Ch.  219  [t005j 
W.  N.  67;   In  re  Rapid    Road    Transit    Co. 
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[1909]  1  Ch.  96  [1908]  W.  N.  222.  See  also 
Simmonds  v.  Great  Eastern  R.  Co.  3  Ch.  797; 
In  re  Moss,  L.  R.  2  Eq.  345;  In  re  Boughton, 
23  Ch.  D.  169;  In  re  Ward  [1896]  2  Ch.  31; 
In  re  Hawkes  [1898]  2  Ch.  1.  Compare 
Belanev  v.  Ffrench,  L.  R.  8  Ch.  918. 

Canada. — See  Reesor  v.  Ella,  7  Pr.  R.  371; 
Executors,  etc.  Trust  Co.  v.  Seaborn,  9  Sask. 
L.  Rep.  232,  34  West  L.  Rep.  112,  27  Do- 
minion L.  Rep.  427. 

United  States. — Leszynsky  v.  Merritt,  9 
Fed.  688;  In  re  Wilson,  12  Fed.  235,  26  Alb. 
Law  J.  271;  Davis  v.  Davis,  90  Fed.  791; 
Everett  v.  Alpha  Portland  Cement  Co.  225 
Fed.  931,  141  C.  C.  A.  55.  See  also  In  re 
Paschal,  10  Wall.  483,  19  U.  S.  (L.  cd.) 
992;  In  re  Baxter,  154  Fed.  22,  83  C.  C.  A. 
106;  Cain  v.  Hockensmith  Wheel,  etc.  Co.  157 
Fed.  992. 

Alabama. — See  Mosely  v.  Norman,  74  Ala. 
422. 

Arkansas. — See  Compton  v.  State,  38  Ark. 
601. 

Georgia. — See  Merchants*  Nat.  Bank  v. 
Armstrong,  107  Ga.  479,  33  S.  E.  473. 

Idaho. — Curtis  v.  Richards,  4  Idaho  434, 
40  Pac.  57,  95  Am.  St.  Rep.  134. 

Illinois. — Scott  v.  Morris,  131  111.  App. 
605.  See  also  Nichols  v.  Pool,  89  111.  491; 
Dinsmoor  v.  Bressler,  56  111.  App.  207.  And 
see  the  reported  case. 

Michigan. — Robinson  v.  Hawes,  56  Mich. 
135,  22  N.  W.  222. 

Minnesota. — Le  Sueur  First  State  Bank  v. 
Sibley  County  Bank,  96  Minn.  456,  105  N. 
W.  485,  489;  Habegger  v.  Kipp,  96  Minn.  456, 
105  N.  W.  489.  See  also  Weicher  v.  Cargill, 
86  Minn.  271,  90  N.  W.  402. 

Mississippi. — See  Pope  v.  Armstrong,  3 
Smedes  &  M.  214;  Stewart  v.  Flowefs,  44 
Miss.  513,  7  Am.  Rep.  707. 

Montana. — Walsh  v.  Hoskins,  46  Mont. 
356,  128  Pac.  589. 

Nebraska. — See  Cones  v.  Brooks,  60  Neb. 
698,  84  N.  W.  85. 

New  Hampshire. — Dennett  v.  Cutts,  UN. 
H.  163,  Wright  v.  Cobleigh,  21  N.  H.  339. 

New  Mexioo, — See  Pritchard  v.  Fulmer, 
159  Pac.  39. 

New  Jersey. — See  Delaney  v.  Husband,  64 
N.  J.  L.  275,  45  Atl.  265. 

New  York. — St.  John  v.  Diefendorf,  12 
Wend.  261;  Matter  of  Russell,  1  How.  Pr. 
149;  Ulster  County  v.  Brodhead,  44  How.  Pr. 
411;  Hinman  v.  Devlin,  40  App.  Div.  234,  57 
N.  Y.  S.  1037;  Matter  of  McGuire,  106  App. 
Div.  131,  94  N.  Y.  S.  97;  Anglo-Continental 
Chemical  Works  v.  Dillon,  111  App.  Div. 
418,  97  N.  Y.  S.  1081;  Matter  of  Edward 
Ney  Co.  114  App.  Div.  467,  99  N.  Y.  S.  982 ; 
Harding  v.  Conlon,  146  App.  Div.  842,  131 
N.  Y.  S.  903;  In  re  Hollins,  197  N.  Y.  361, 
90  N.  E.  997.  See  also  In  re  Dunn,  205  N. 
Y.  398,  Ann.  Cas.  1913E  636,  98  N.  E.  914; 


DeLamater  v.  McCaskie,  4  Dem.  549; 
Schwartz  v.  Jenney,  21  Hun  33;  In  re 
Rieser,  137  App.  Div.  177,  121  N.  Y.  S.  1070. 

Oregon.^^See  State  v.  Lucas,  24  Ore.  168, 
33  Pac.  538. 

Pennsylvania. — Eddinger  v.  Adams,  4 
Kulp.  (Pa.)  401;  Dubois'  Appeal,  38  Pa. 
St.  231,  80  Am.  Dec.  478;  McKelvy*s  Appeal, 
108  Pa.  St.  615.  See  also  Quakertown,  etc. 
R.  Co.  V.  Guarantors*  Liability  Indemnity 
Co.  206  Pa.  St.  350,  55  Atl.  1033.  Compare 
Walton  V.  Dickerson,  7  Pa.  St.  376. 

Texas. — Thomson  v.  Findlater  Hardware 
Co.  156  S.  W.  301. 

Vermont. — See  Hutchinson  v.  Howard,  16 
Vt.  544;  Hurlbert  v.  Bingham,  56  Vt.  373; 
Weed  Sewing  Mach.  Co.  v.  Bou telle,  56  Vt. 
570,  48  Am.  Rep.  821. 

West  Virginia. — See  Hazeltine  v.  Keenan, 
54  W.  Va.  600,  46  S.  E.  609. 

Thus  in  Ex  p.  Bush,  7  Viner's  Abr.  (Eng.) 
74,  Lord  Chancellor  Talbot  said:  "The  at- 
torney hath  a  lien  upon  the  papers  in  the 
same  manner  against  assignees  as  against  the 
bankrupt,  and  though  it  doth  not  arise  by 
any  express  contract  or  agreement,  yet  it  is 
as  effectual,  being  an  implied  contract  by 
law."  So  in  the  case  of  In  re  Wilson,  12 
Fed.  235,  it  was  held  that  an  attorney's 
lien  was  a  general  one  resting  wholly  on 
possession,  and  was  a  mere  right  to  retain, 
until  his  whole  bill  was  paid,  all  papers, 
deeds,  vouchers,  etc.,  in  liis  possession  on 
which,  or  in  connection  with  which,  he  had 
expended  money  or  given  his  professional 
services.  The  court  said:  "This  'retaining 
lien*  is  a  general  one  for  whatever  may  be 
due  to  him;  and,  though  a  client  may  change 
his  attorney  at  will,  if  the  latter  be  without 
fault  and  willing  to  proceed  in  pending 
causes,  none  of  the  papers  or  vouchers  can 
ordinarily  be  withdrawn  from  him  except 
upon  payment  of  his  entire  bill  for  profes- 
sional services.  .  .  .  This  lien,  like  other 
mere  possessory  liens,  is,  however,  purely 
passive,  being  a  bare  right  to  hold  possession 
till  payment.**  Likewise  in  Scott  v.  Morris^ 
131  111.  App.  605,  it  was  said:  "An  attorney 
has  a  lien  upon  all  papers  of  the  client  in 
his  hands  as  such  for  the  payment  of  his 
lawful  charges,  regardless  of  the  particular 
purpose  for  which  they  were  intrusted  to  the 
attorney *8  keeping.*'  And  in  Stewart  v. 
Flowers,  44  Miss.  513,  7  Am.  Rep.  707,  the 
court  said:  "To  assist  an  attorney  in  re- 
covering his  cost,  he  has  a  lien  for  the 
amount  of  his  bill,  upon  the  deeds,  papers, 
and  writings  of  his  client,  which  come  to  his 
hands  in  the  course  of  his  professional  em- 
ployment.** So  in  the  case  of  In  re  Morris 
[1908]  1  K.  B.  (Eng.)  473,  Lord  Chief 
Justice  Alverstone  said:  "Prima  facie  a 
solicitor  has  a  lien  for  his  charges  upon  the 
papers  of  his  client." 
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Application  of  Rule. 

Account:  The  lien  of  an  attorney  extends 
to  an  account  in  his  possession  in  connection 
with  the  litigation  of  his  client.  Ex  p. 
Yalden,  4  Ch.  D.  (Eng.)  129;  Hargett  v. 
McCadden,  107  Ga.  773,  33  S.  E.  666. 

Bank  or  Check  Book:  The  lien  of  an  at- 
torney extends  to  a  bank  or  check  book  in  his 
possession  in  connection  with  the  litigation 
of  his  client.  Matter  of  Edward  Ney  Co.  114 
App.  Div.  467,  99  N.  Y.  S.  982;  Matter  of 
Stenton,  53  Misc.  515,  105  N.  Y.  S.  295. 

Bond  or  Other  Security:  The  lien  of  an 
attorney  extends  to  a  bond  or  other  security 
connected  with  the  litigation.  In  re  Morris 
[1908]  1  K.  B.  (Eng.)  473;  McPherson  v. 
Cox,  96  U.  S.  404,  24  U.  S.  (L.  ed.)  746; 
Coe  V.  East,  etc.  R.  Co.  65  Fed.  16;  Gist  v. 
Hanly,  33  Ark.  233;  Sanders  v.  Seelye,  128 
ni.  631,  21  N.  £.  601,  atHrming  27  111.  App. 
288;  Hobson  v.  Watson,  34  Me.  20,  56  Am. 
Dec.  632;  Bickford  v.  Ellis,  50  Me.  121; 
Shackleton  v.  Hart,  20  How.  Pr.  ( N.  Y. )  39, 
12  Abb.  Pr.  325,  note;  Fairbanks  v.  Sargent, 
39  Hun  (N.  Y.)  588;  Arkenburgh  y.  Arken- 
burgh,  27  Misc.  760,  59  N.  Y.  S.  612,  affirmed 
49  App.  Div.  636,  64  N.  Y.  8.  742,  176  N.  Y. 
551,  68  N.  E.  1114;  Heyward  v.  Maynard,  119 
App.  Div.  66,  103  X.  Y.  S.  1028.  See  also 
Merchants'  Nat.  Bank  v.  Armstrong,  107  Ga. 
479,  33  S.  E.  473;  Mcintosh  v.  Bach,  110  Ky. 
701,  62  S.  W.  515,  23  Ky.  L.  Rep.  74;  Henry 
▼.  Fowler,  3  Daly  (N.  Y.)  199;  Winans  v. 
Grable,  18  S.  D.  182,  99  N.  W.  1110. 

Book:  In  Friswell  v.  King,  15  Sim. 
(Eng.)  191,  it  was  held  that  a  solicitor's  re- 
taining lien  extended  to  a  valuable  book 
which  was  intrusted  to  him  for  the  purpose 
of  being  exhibited  to  witnesses. 

Contract:  The  lien  of  an  attorney  ex- 
tends to  a  contract  in  his  possession  which  is 
connected  with  the  litigation  in  which  he  is 
employed.  Mathot  v.  Triebel,  98  App.  Div. 
328,  90  N.  Y.  S.  903. 

Deed:  The  lien  of  an  attorney  covers  a 
deed  which  has  come  into  his  possession  in  the 
course  of  the  litigation.  Ex  p.  Yalden,  4  Ch. 
D.  (Eng.)  129;  Ex  p.  Cobeldick,  12  Q.  B.  D. 
(Eng.)  149,  49  L.  T.  N.  S.  741,  32  W.  R.  239; 
Pennsylvania  Finance  Co.  v.  Charleston,  etc. 
R.  Co.  46  Fed.  426;  Matter  of  McGuire,  106 
App.  Div.  131,  94  N.  Y.  S.  97.  See  also  In 
re  Moss,  2  L.  R.  Eq.  (Eng.)  345;  In  re 
Sproule,  1  Ont.  Pr.  396;  In  re  Wilson,  12 
Fed.  235,  26  Alb.  L.  J.  271;  Stewart  v. 
Flowers,  44  Miss.  513,  7  Am.  Rep.  707;  De- 
laney  v.  Husband,  64  N.  J.  L.  275,  45  Atl. 
265.' 

Execution:  The  attorney's  retaining  lien 
"extends  to  the  execution  and  copy  of  the 
judgment  if  they  are  in  the  attorney's 
hands."    Wright  v.  Cobleigh,  21  N.  H.  339^ 

Insurance  Policy:  The  lien  of  an  attorney 
extends  to  an   insurance  policy  in  his  pos- 
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session  in  connection  with  the  litigation  of 
his  client.  Matter  of  Sweeney,  86  App.  Div. 
547,  83  N.  Y.  S.  680.  See  also  Curtis  v. 
Richards,  4  Idaho  434,  40  Pac.  57,  95  Am.  St. 
Rep.  134;  Matter  of  Attorney,  63  How.  Pr. 
152,  87  N.  Y.  521. 

Lease:  An  attorney  has  a  lien  on  a  lease 
in  his  possession  in  connection  with  the  liti- 
gation of  his  client.  Jackson  v.  Erkins,  131 
App.  Div.  80],  116  N.  Y.  S.  385. 

Letter  or  Writing:  The  lien  of  an  at- 
torney extends  to  a  letter  or  writing  of  a 
client  which  is  in  his  possession  in  con- 
nection with  the  litigation  of  his  client.  Ex 
p.  Yalden,  4  Ch.  D.  (Eng.)  129.  See  also 
Stewart  v.  Flowers,  44  Miss.  513,  7  Am. 
Rep.  707. 

Mortgage:  The  lien  of  an  attorney  ex- 
tends to  a  mortgage  or  mortgage  bond  in  his 
possession  in  connection  with  the  litigation. 
Worrall  v.  Johnson,  2  Jac.  &  W.  (Eng.)  214; 
LeSueur  First  State  Bank  v.  Sibley  County 
Bank,  96  Minn.  456,  105  N.  W.  485,  489': 
Habegger  v.  Kipp,  96  Minn.  456,  105  N.  W. 
489;  Bowling  Green  Sav.  Bank  v.  Todd,  52 
N.  Y.  489;  Rubel  v.  Burr,  132  App.  Div.  910, 
117  N.  Y.  S.  63.  Thus  in  the  case  last  cited 
it  was  held  that  an  attorney  had  a  lien  on 
a  bond  and  mortgage,  which  had  been  de- 
livered to  him  by  his  client,  for  services 
rendered,  of  which  he  could  not  be  deprived 
by  a  summary  order.  The  court  said:  "He 
had  commenced  an  action  against  his  client 
to  recover  for  his  servicer,  when  this  appli- 
cation was  made  to  compel  the  surrender. 
He  offered  to  hand  over  all  the  papers  in  his 
possession  upon  the  appointment  of  a  referee 
to  pass  upon  the  value  of  his  services  and 
upon  the  giving  of  security,  which  the  client 
refused.  If  the  client  stood  upon  his  legal 
rights  to  defend  the  action  brought  for 
services  rendered  and  to  demand  a  jury 
trial,  then  the  attorney  was  entitled  to 
stand  upon  his  legal  lien  upon  the  papers." 

Note:  An  attorney  has  a  retaining  lien  on 
a  note  in  his  possession  which  is  connected 
with  the  litigation  of  his  client.  Scott  v. 
Morris,  131  111.  App.  605;  Needham  v.  Voliva, 
191  111.  App.  256;  Foss  v.  Cobler,  105  la.  728. 
75  N.  W.  516;  Dennett  v.  Cutts,  11  N.  H. 
163;  Hazeltine  v.  Keenan.  54  W.  Va.  607,  46 
S.  E.  609,  102  Am.  St.  Rep.  953;  Re  At- 
tornev,  7  Ont.  Pr.  311.  See  also  English  v. 
Clark,  12  C.  P.  (Eng.)  451;  In  re  Paschal, 
10  Wall.  483,  19  U.  S.  (L.  ed.)  992;  Mer- 
chants' Nat.  Bank  v.  Armstrong,  107  Ga.  479, 
33  S.  E.  473;  White  v.  Harlow,  5  Gray 
(Mass.)  463;  Stewart  v.  Flowers,  44  Miss. 
513,  7  Am.  Rep.  707;  Dickinson  v.  Ritchie, 
50  Wis.  365,  7  N.  W.  305. 

Record:  The  lien  of  an  attorney  extends 
to  copies  of  the  printed  record  on  appeal  in 
his  possession  in  connection  with  the  liti- 
gation of  his  client.  In  re  Hollins,  197  N. 
Y.  361,  90  N.  E.  997.     And  see  the  reported 
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case.  Compare  Matter  of  Bergstrom,  131 
App.  Div.  791,  116  N.  Y.  S.  245.  In  the  case 
of  In  re  Hollins,  supra,  it  was  held  that  an 
attorney  had  a  lien  on  the  printed  cases  on 
appeal  to  the  court  of  appeals.  The  court 
said :  '"The  memorandum  filed  by  the  learned 
judge  who  made  the  order  at  special  term 
indicates  that  he  acted  upon  the  assumption 
that  the  cases  on  appeal  were  held  by  the 
attorney  under  a  special  agreement  which 
freed  them  from  the  usual  attorney's  lien. 
His  citation  of  Matter  of  Bergstrom,  131 
App.  Div.  791,  shows  this.  In  that  case  the 
papers  in  controversy  had  been  printed  by 
the  petitioners  and  paid  for  by  them,  and 
had  been  delivered  to  counsel  for  the  express 
purpose  of  filing  the  same  with  the  clerk 
of  the  court  of  appeals.  It  is  well  settled 
tliat  where  an  attorney  receives  property  for 
a  specific  purpose  he  must  carry  out  that 
purpose  irrespective  of  any  lien  which  he 
might  have  otherwise.  (West  v.  Bacon,  164 
X.  Y.  425.)  In  the  Swoboda  suit,  however, 
notliing  had  occurred  between  Mr.  Hickey, 
the  attorney,  and  Mr.  IloUins,  his  client,  to 
difi'erentiate  the  printed  cases  on  appeal  to 
the  court  of  appeals  from  any  other  papers 
in  that  litigation  so  far  as  the  attorney's  lien 
was  concerned.  The  mere  fact  that  Mr.  Hol- 
lins  had  sent  Mr.  Hickey  $50  to  be  applied 
to  the  expense  of  printing  those  cases  did  not 
have  the  effect  of  discharging  tlicm  from 
such  lien.  It  was  simply  a  payment,  on  ac- 
count of  disbursements  in  the  action  and 
the  circumstance  that  Mr.  Hickey  applied 
that  particular  sum  to  the  expense  of  print- 
ing the  cases  did  not  obligate  him  to  turn  the 
papers  over  to  a  new  attorney  unless  his 
claim  for  services  was  paid  or  secured.  He 
retained  a  lien  upon  these  cases  as  well  as 
upon  all  other  papers  in  the  suit  belonging 
to  his  client."  But  in  the  Matter  of  Berg- 
strom, supra,  it  was  held  that  an  attorney 
could  have  no  lien  on  copies  of  the  printed 
records  of  a  case  on  appeal  to  the  court  of 
appeals.  The  court  said:  "Whatever  may 
be  said  as  to  the  right  of  this  attorney  to 
retain  possession  of  papers  left  with  him  by 
his  client  relating  to  the  general  litigation 
and  professional  relations  between  them,  it  is 
quite  clear  that  it  does  not  extend  to  records 
and  papers  which  by  the  rules  of  the  court 
have  to  be  filed  in  court,  and  which  have  been 
delivered  to  the  attorney  and  received  by 
him  for  that  purpose.  This  attorney,  there- 
fore, was  bound  by  his  professional  duty  to 
his  client  to  see  to  it  that  these  records  were 
liled  with  the  clerk  of  the  court  of  appeals 
as  required  by  its  rules,  and  his  refusal  to 
either  file  them  with  the  clerk  or  deliver 
them  to  the  petitioners  to  be  filed  until  his 
fovs  were  paid  was  a  breach  of  his  profession- 
al obligation,  and  it  was  the  duty  of  the  court 
to  enforce  that  obligation  summarily." 


Trust  Deed:  The  lien  of  an  attorney 
covers  a  trust  deed  which  is  in  his  pos- 
session in  connection  with  the  litigation  of 
his  client.  In  re  Dee  Estate  [1911]  2  Ch. 
(Eng.)  85,  [1911]  W.  N.  100;  Xeedham  v. 
Voliva,  191  111.  App.  266. 

Voucher:  The  lien  of  an  attorney  extends 
to  a  voucher  which  has  come  into  his  pos- 
session in  the  course  of  the  litigation.  In  re 
Wilson,  12  Fed.  236,  26  Alb.  L.  J.  271. 

Warrant  or  Totcn  Order:  Tlie  lien  of  an 
attorney  extends  to  a  warrant  or  to^'n  order 
which  is  in  his  possession  and  is  connected 
with  the  litigation  of  his  client.  Gordon 
V.  Hennings,  89  Neb.  252,  131  N.  W.  228 
(municipal  warrant) ;  Howard  v.  Osceola, 
22  Wis.  453    (town  order). 

Qualification  of  Rule. 

The  retaining  lien  of  an  attorney  extends 
only  to  papers  which  have  come  into  his 
hands  in  the  course  of  his  professional  em- 
ployment. Winans  v.  Grable,  18  S.  D.  182,  99 
N.  W.  1110.  Tims  he  has  no  lien  on  papers 
of  his  client  which  were  delivered  to  him  as 
mortgagee.  Pelly  y.  Wathen,  7  Hare  (Eng.) 
351.  But  it  has  been  held  that  he  may  re- 
tain deeds  which  were  intrusted  to  him  for 
the  purpose  of  raising  money  on  them.  Bx 
p.  Pemberton,  18  Ves.  Jr.  (Eng.)  282; 
Ex  p.  Sterling,  16  Ves.  Jr.  268.  An  attorney 
has  no  lien  for  his  individual  fees  on  papers 
which  have  been  delivered  to  the  firm  of 
which  he  is  a  member.  Bowling  Green  Sav. 
Bank  v.  Todd,  52  N.  Y.  489. 

Papers  cannot  be  held  under  an  attorney's 
lien  unless  they  came  rightfully  into  his 
possession.  DeLamater  ▼.  McCaskie,  4  Dem. 
(N.  Y.)  649,  wherein  it  waa  said:  ''If  the 
property  were  wrongfully  obtained,  he  is  not 
entitled  to  the  possession  as  against  the 
executrix,  and  there  can  be  no  lien  based 
upon  a  tortious  possession.  The  property 
he  holds  consists  of  railroad  bonds  and 
stocks,  promissory  notes,  bank  stocks,  cou- 
pons, etc.  It  is  difficult  to  understand  how 
the  possession  of  such  property,  by  an  at- 
torney, should  be  acquired  or  needed  for  the 
simple  purpose  of  obtaining  the  probate  of 
an  uncontested  will,  any  more  than  the  pos- 
session of  gold  and  silver  plate,  bank  bills, 
a  herd  of  cows,  or  a  carriage  and  horses 
could  be  acquired  and  needed  for  such  pui:- 
pope." 

It  has  been  said  that  an  attorney's  retain- 
ing lien  extends  to  papers  of  his  client  re- 
gardless of  the  purpose  for  which  they  were 
delivered  to  him.  Sanders  v.  Seelye,  128 
111.  631,  21  N.  E.  601;  Scott  v.  MorHs,  131 
111.  App.  605.  But  that  statement  is  sub- 
ject to  the  qualification  that  the  purpose 
must  be  con.<%ietent  with  the  retention  of  the 
papers.     Thus  if  papers  are  delivered  to  the 
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attorney  as  a  trustee  or  bailee  for  a  specific 
purpose  he  cannot  divert  them  from  that 
purpose  by  holding  them  under  a  lien.  State 
V.  Lucas,  24  Ore.  168,  33  Pac.  538;  Ander- 
son V.  Bosworth,  15  R.  I.  443,  8  Atl.  339,  2 
Am.  St.  Rep.  90;  Goodrich  v.  Mott,  9  Vt. 
395.  And  see  the  reported  case.  Thus  in 
Henrj'  v.  Fowler,  3  Daly  (N.  Y.)  199,  it  was 
said:  "An  attorney  has  no  lien  except  upon 
such  papers  of  his  client  as  have  come  into 
his  hands  for  the  purpose  of  business,  in  the 
ordinary  course  of  his  professional  employ- 
ment (Stevenson  v.  Blakclock,  1  M.  &  S. 
[Eng.]  535),  which  was  not  the  case  here,  as 
the  bond  came  into  the  defendant's  hands 
upon  his  own  statement  as  a  trustee,  and  he 
could,  consequently,  have  no  Hen  upon  it  in 
his  professional  character  as  an  attorney.** 
So  in  Lindsley  v.  Caldwell,  234  Mo.  498,  137 
S.  W.  983,  37  L.R.A.(N.S.)  161,  the  court 
said:  "But  it  is  unnecessary  to  decide 
whether  defendant  had  a  legal  claim  against 
Stevenson  for  services,  because  even  if  he  had 
such  claim  he  had  no  right  to  hold  this  stock 
for  the  sole  purpose  of  forcing  a  settlement 
with  Stevenson.  It  was  placed  in  his  name 
as  the  confidential  adviser  of  Stevenson, 
under  an  express  agreement  that  he  would 
immediately  indorse  and  deliver  it  to  Steven- 
sou.  Such  action  on  his  part  is  to  be  con- 
<lenined,  if  for  no  other  reason  than  that  it 
is  violative  of  the  confidential  relation  which 
existed  between  him  and  his  client." 

In  Watts  V.  Newberry,  107  Va.  233,  57  S. 
K.  657,  it  was  said:  "In  the  view  we  take 
of  this  assignment  of  error,  it  is  unnecessary 
to  consider  the  question  whether  or  not  the 
drafts  came  into  the  hands  of  the  attorneys 
in  the  course  of  their  professional  employ- 
ment, for,  if  it  were  conceded  that  the  drafts 
were  deposited  with  the  attorneys  in  the 
course  of  professional  employment,  it  is 
clear,  we  think,  that  they  were  placed  in 
their  hands  for  a  special  purpose,  inconsist- 
ent with  the  claim  of  a  lien.  The  object  of 
placing  the  drafts  in  the  hands  of  the  at- 
torneys, as  stated  by  them  in  their  original 
and  amended  answers,  was  to  enable  the 
client  at  any  time  to  realize  the  money  on 
the  drafts  and  apply  it  to  the  payment  of 
such  debts  as  he  thought  best.  The  action 
of  the  client  in  depositing  the  drafts  with 
his  attorneys,  as  they  had  advised,  for  that 
express  purpose,  is  inconsistent  with  the 
claim  of  lien  now  asserted  by  his  attorneys. 
Their  debt  might  not  be,  and  most  probably 
was  not,  one  of  the  debts  which  he  intended 
to  pay  out  of  the  money  deposited  in  bank. 
If  it  had  been  he  would  very  likely  have  given 
his  attorneys  a  check  in  payment  of  their 
debt  and  obtained  drafts  for  tlie  residue  only. 
Tf  their  debt  was  not  one  of  the  debts  which 
he,  in  his  then  financial  condition,  thought 
it  *best'  to  pay  out  of  the  proceeds  of  the 
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drafts,  he  would  be  compelled  to  submit  to 
the  demand  of  his  attorneys  or  have  the 
whole  purpose  for  which  he  deposited  the 
drafts  in  accordance  with  their  advice 
thwarted.** 

In  Sanders  v.  Seelye,  128  111.  631,  21  X.  E. 
601,  the  purpose  for  which  the  papers  were 
delivered  was  held  not  to  be  inconsistent 
with  their  retention  under  a  lien,  the  court 
saying:  "The  authorities  seem  to  be  uniform 
in  holding  that  this  retaining  lien  exists  on 
all  papers  or  documents  of  the  client  placed 
in  the  attorney's  hunds  in  his  professional 
character  or  in  the  course  of  his  profession- 
al emplojrment  (Stokes  on  Liens  of  At- 
torneys, p.  67;  Weeks  on  Attorneys,  sec.  372, 
p,  614;  Wharton  on  Agency,  sec.  625;  Story 
on  Agency,  sec.  383)  ;  and  it  makes  no  difTer- 
ence  what  the  purpose  may  have  been  in 
placing  them  in  the  attorney's  hands.  Weeks 
on  Attorneys,  sec.  372,  supra;  Wharton  on 
Agency,  sec.  625,  note  1.  Did  the  bonds  in 
question  come  into  the  possession  of  appellees 
within  the  meaning  of  these  rules?  It  is 
insisted  that  they  were  left  with  Seelye  mere- 
ly for  safe  keeping,  subject  to  appellant's 
orders,  and  that  their  deposit  with  him  had 
no  connection  with  either  his  or  Quick  & 
Miller's  professional  employment  in  the  Peek 
case.  This  position  is  wholly  inconsistent 
with  the  remedy  appellant  is  now  seeking  to 
enforce.  If  Seelye  was  a  mere  custodian  of 
these  bonds  for  safe  keeping,  and  held  them 
only  subject  to  appellant's  order,  by  what 
authority  can  the  circuit  court  of  Cook  coun- 
ty, in  the  Peck  case,  make  an  order  requir- 
ing respondents  to  show  cause  why  they  do 
not  surrender  them?  We  think,  however, 
that  the  evidence  is  clear,  to  the  eflfect  that 
they  were  placed  in  the  hands  of  Seelye  as  the 
attorney  of  appellant  in  the  Peck  case,  so 
that  they  might  be  used  in  securing  to  the 
client  the  benefits  resulting  to  him  from  the 
successful  litigation  of  that  case  in  the  Su- 
preme Court;  and  whatever  may  have  been 
appellant's  understanding  as  to.  the  amount 
of  fees  to  be  paid,  it  cannot  be  claimed  that 
he  did  not  fully  underRtand  that  Quick  & 
Miller  and  Seelye  were  acting  together  as  his 
attorneys  in  that  case.  Therefore,  whether 
the  bonds  were  delivered  to  Seelye  alone,  or 
to  him  and  Quick  &  Miller  jointly,  the  liep 
would  attach  for  the  benefit  of  all.  It  is 
also  clear,  from  the  evidence,  that  appellant 
knew  that  these  bonds  had  been  deposited 
by  Seelye  in  the  safe  of  Quick  &  Miller,  and 
that  they  claimed  a  lien  upon  them  for  their 
services;  and  with  such  knowledge  he  per- 
mitted them  to  remain  in  their  possession, 
retaining  them  thereafter  in  the  further 
management  of  said  cause.  We  are  of  the 
opinion,  therefore,  that  the  circuit  court  was 
justified  in  holding  that  said  bonds  were  sub- 
ject to  a  lien  in  favor  of  appellees  for  any 
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balance  due  and  unpaid  them  for  their  feeii 
as  the  attorneys  of  appellant/' 

On  the  principle  that  a  retaining  lien  does 
not  extend  to  papers  delivered  to  an  attorney 
for  a  purpose  inconsistent  with  their  reten- 
tion by  him,  a  client's  will  cannot  be  held. 
Georges  v.  Georges,  18  Ves.  Jr.  294,  34 
Kng.  Rep.  (Reprint)  328;  Balch  v.  Symes, 
T.  &  R.  87,  37  Eng.  Rep.  (Reprint)  1028;  Ex 
p.  Law,  2  Ad.  &  El.  45,  29  E.  C.  L.  26,  lU 
Eng.  Rep.  (Reprint)  18;  In  re  Bracher,  60 
N.  J.  Eq.  350,  51  Atl.  63;  Bracher  v.  Olds, 
60  X.  J.  Eq.  449,  46  Atl.  770.  Thus  in 
Georges  v.  Georges,  18  Ves.  Jr.  294,  34  Eng. 
Rep.  (Reprint)  328,  Eldon,  Lord  Chancellor, 
said:  "I  never  heard  of  a  lien  upon  a  will." 
And  in  Bracher  v.  Olds,  60  N.  J.  Eq.  449, 
46  Atl.  770,  it  appeared  that  after  a  will 
had  been  executed  the  testator  delivered  it 
to  Olds,  the  attorney  who  drew  it  up,  with 
express  instructions  to  have  copies  of  it 
made  and  then  to  deposit  it  in  a  safe  of  which 
the  testator  had  the  use.  Holding  that  Olds 
had  no  lien  on  the  will  the  court  said: 
"Upon  delivery  of  the  paper  upon  such  in- 
structions, the  possession  of  Olds  was  not 
that  of  an  attorney  or  confidential  adviser, 
but  only  of  an  agent  or  messenger  with 
prescribed  duties  inconsistent  with  the  pos- 
session under  the  claim  of  lien.  By  such 
possession  Olds  acquired  no  more  right  to 
retain  the  document  and  withhold  it  from 
probate  than  he  would  have  if  he  had  sur- 
reptitiously abstracted  it  from  his  client's 
possession." 

An  attorney's  retaining  lien  does  not  ex- 
tend to  public  records.  Wright  v.  Cobleigh, 
21  X.  H.  339.  Neither  does  it  permit  an  at- 
torney to  withdraw  and  retain  papers  which 
he  has  filed  in  court.  Dodson  y.  Riddle,  1 
Ohio  Dec.  (Reprint)  54,  1  West  L.  J.  393. 

An  attorney  will  not  be  permitted  to  hold 
under  a  retaining  lien  papers  which  are  es- 
sential to  the  preservation  of  the  rights  of 
his  client  in  future  litigation  and  the  at- 
torney will  be  compelled  to  bring  them  into 
court  for  the  benefit  of  his  successor,  the 
eourt  making  such  order  for  the  attorney's 
protection  as  may  be  proper.  Cane  v.  Martin, 
2  Beav.  (Eng.)  584;  Wilson  v.  Emmett,  19 
Beav.  (Eng.)  233;  Colegrave  v.  Manley,  1 
T.  &  R.  (Eng.)  400;  Ross  v.  Laugh  ton,  1 
Ves.  &  B.  (Eng.)  349;  In  re  Galland,  31  Ch. 
D.  (Eng.)  296;  Pennsylvania  Finance  Co.  v. 
Charleston,  etc.  R.  Co.  48  Fed.  45;  Trust  v. 
Repoor,  15  How.  Pr.  (N.  Y.)  570.  Compare 
Redfearn  v.  Sowerby,  1  Swanst.  (Eng.)  84. 
In  Heslop  v.  Metcalfe,  3  Myl.  &  C.  (Eng.) 
183,  it  was  said:  "It  is  admitted  that,  when 
the  solicitor  discharges  himself,  the  client 
and  his  new  solicitor  shall,  at  all  events, 
have  free  access  to  inspect  and  copy  the 
papers  at  the  office  of  the  former  solicitor. 
The  mere  giving  of  access,  however,  is,  nine 


times  out  of  ten,  of  no  practical  value;  for 
if  the  papers  are  to  remain,  notwithstand- 
ing, in  the  custody  of  the  solicitor  who  has 
discharged  himself,  it  is  obvious  that  they 
cannot  be  made  use  of  in  the  further  progress 
of  the  suit.  The  result  would  be  that  the 
client  is  to  be  put  to  the  expense  of  fresh 
copies;  that  fresh  briefs  must  be  prepared 
for  counsel;  in  short,  that  all  the  costs  aris- 
ing from  making  copies  of  the  papers  and 
documents  to  be  used  in  the  cause  must  be 
incurred  over  again,  and  so  the  client  is  to 
be  greatly  damnified.  That  is  entirely  in- 
consistent with  the  dictum  of  Lord  Eldon, 
that  the  suitor  must  have  his  business  con- 
ducted with  as  much  ease  and  celerity,  and 
as  little  expense,  as  if  the  connection  had  not 
been  dissolved.  On  the  other  hand,  if  all  that 
expense  be,  in  fact,  incurred  by  the  client, 
what  is  the  use  of  the  solicitor's  lien? 
There  may,  indeed,  be  original  papers;  but 
supposing  them,  as  here,  to  be  papers  in  the 
cause,  the  effect  of  the  rule  would  only  be 
to  impose  a  very  great  hardship  on  the 
client,  without  any  benefit  to  the  solicitor. 
But  if  the  expense  is  to  operate  so  as  to 
compel  him  rather  to  pay  the  solicitor's  bill 
than  to  go  to  the  expense  of  fresh  copies,  the 
admission  of  access  and  inspection  would  be 
nugatory,  and  of  no  value." 

An  attorney  may  be  compelled  to  produce 
in  evidence  at  the  instance  of  the  party 
adverse  to  his  client  papers  on  which  he 
claims  a  lien.  Brassington  v.  Brassington,  1 
Sim.  &  St.  (Eng.)  455,  wherein  it  was  said: 
"It  would  be  very  extraordinary  if  a  deed 
by  which  property  is  conveyed  were  to  be 
of  no  effect,  because  the  party  who  executed 
the  deed  did  not  choose  to  pay  his  solicitor's 
bill.  It  may  be  reasonable  that  the  husband, 
if  calling  for  the  deed  for  his  own  purposes, 
should  not  have  access  to  it  until  the  solicit- 
or's claim  was  satisfied;  but  to  refuse  to 
produce  it  as  a  witness  for  the  other  party 
cannot  be  justified.  I  shall  order  the  deed 
to  be  produced,  and  the  witness  to  pay  all 
the  costs  occasioned  by  his  refusal."  But 
in  Davis  v.  Davis,  90  Fed.  791,  it  was  held 
that  an  attorney  could  not  be  compelled  to 
produce  such  papers  in  evidence  at  the  in- 
stance of  his  client,  the  c 'irt  saying:  "Tlie 
witness  refused  to  produce  the  i>apers  called 
for,  because  he  claimed  a  lien  upon  them, 
as  having  once  been  counsel  for  the  plain- 
tiff. The  plaintiff,  while  admitting  that  an 
attorney  has  a  lien  for  his  services  upon 
papers  deposited  with  him  by  his  client,  yet 
contends  that  that  lien  will  not  justify  the 
attorney's  refusal  to  produce  those  papers 
if  he  be  summoned  as  a  witness  in  anv  suit. 
I  have  been  referred  to  but  few  cases  bearing 
upon  the  right  of  a  lawyer  claiming  a  lien 
to  refuse  to  produce  papers  for  inspection 
when  he  has  been  summoned  as  a  witness; 
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but  in  Hope  y.  Liddell,  7  De  Gex  M.  &  G.  331» 
the  lords  justices  held  that  a  lawyer  sum- 
moned  by  a  subpoena  duces  tecum  could  not 
refuse  to  produce  in  court  documents  upon 
which  he  claimed  a  lien,  if  the  party  de- 
manding their  production  was  not  the  person 
against  whom  the  lien  was  claimed.  In  his 
opinion  Lord  Justice  Knight  Bruce  carefully 
refused,  however,  to  express  any  opinion 
upon  the  case  in  which  tiie  debtor  was  the 
person  seeking  production,  while  Lord  Justice 
Turner  implied  pretty  strongly  that  in  such 
case  the  right  to  have  the  documents  pro- 
duced did  not  exist.  That  the  debtor  cannot 
require  his  former  counsel  to  produce  papers 
upon  which  the  latter  claims  a  lien  is  also 
implied  or  asserted  in  the  case  of  In  re 
Cameron's  Coalbrook,  etc.  R.  Co.  25  Beav.  ], 
and  in  Brassington  v.  Brassington,  1  Sim. 
&,  St.  455,  and  the  point  was  expressly  ruled 
at  nisi  prius  by  Lord  Chief  Justice  Denman 
in  Kemp  v.  King,  2  M.  &  Rob.  437.  The  ex- 
ception to  the  general  rule  of  production 
seems  to  me  a  reasonable  one.  That  an  at- 
torney's lien  on  his  client's  papers  should 
not  be  permitted  to  embarrass  a  third  person 
in  no  way  liable  for  the  debt  is  reasonable, 
but,  if  an  attorney's  lien  upon  his  client's 
papers  amounts  to  anything,  I  think  he  may 
assert  it  as  against  the  client,  even  when 
summoned  by  him  to  produce  the  papers  by 
a  subpoena  duces  tecum.  The  value  of  the 
lien  often  lies  almost  altogether  in  the  power 
to  withhold  papers  from  use  as  evidence,  and 
that  the  debtor  client  should  be  allowed  by  a 
subpoena  duces  tecum  to  make  practically 
worthless  his  creditor's  lien  seems  to  me  un- 
just." 

An  attorney  is  not  entitled  to  retain  under 
a  lien  papers  to  which  a  third  {Person  has  a 
pre-existing  right.  Walker  v.  Sargeant,  14 
Vt.  247.  So  an  attorney  is  not  entitled  to  re- 
tain papers  belonging  to  a  decedent's  estate 
under  a  lien  for  services  rendered  to  the 
personal  representative.  De  Lamater  v.  Mc- 
Caskie,  4  Dem.  (N.  Y.)  549.  And  see  Newell 
▼.  West,  149  Mass.  520,  21  N.  £.  954. 
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Deeds   —   Coxistraotlon   »   Meaning;    of 
**More  or  lioss/* 

Where  a  farm  is  sold,  described  to  contain 
104   acres  more   or   less,   except   28.50   acres 


more  or  less  sold  to  a  railroad,  a  shortage  of 
about  three  acres  in  the  property  passing  to 
the  purchaser  is  covered  by  the  words  "more 
or  less,"  as  such  words  are  intended  to  cover 
a  reasonable  excess  or  deficit. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Milwaukee 
county:     Williams,  Judge. 

Action  by  Henry  Frey,  plaintiff,  against 
Mary  Etzel  ct  al.,  defendants.  Judgment  for 
plaintiff.    Defendants  appeal.    Reversed. 

[311]  This  is  an  action  to  recover  money 
paid  by  mistake.  It  [312]  was  tried  by  the 
court.  The  facts  were  as  follows:  The  par- 
ties for  many  years  owned  and  lived  upon 
neighboring  farms  in  the  town  of  Granville, 
Milwaukee  county,  the  defendants'  farm  con- 
taining somewhat  more  than  100  acres.  In 
November,  1909,  the  defendants  sold  to  a 
railway  company  a  strip  of  land  through 
their  farm  which  was  surveyed  and  staked 
out  by  the  engineer  of  the  company.  The 
defendants  met  the  representatives  of  the 
railway  company  November  9th  to  close  the 
transaction,  and  the  plaintiff,  who  desired 
to  purehase  the  remainder  of  the  farm,  was 
also  present.  At  that  time  there  was  pro- 
duced a  certifioate  by  the  surveyor  to  the 
effect  that  he  had  surveyed  the  strip  sold  to 
the  railroad  company  and  that  it  contained 
28.80  acres  more  or  leas.  This  latter  parcel 
was  then  conveyed  by  the  defendants  to  the 
railway  company.  After  this  conveyance 
was  made  the  plaintiff  and  defendants  en- 
tered into  a  written  contract  for  the  pur- 
chase by  the  plaintiff  of  the  remainder  of 
the  farm.  In  this  contract  the  plaintiff 
agreed  to  purchase  the  farm  at  $136  per 
acre,  of  which  $50  was  paid  down  and  the 
balance  was  to  be  paid  March  1,  1910.  The 
farm  consisted  of  three  contiguous  parcels 
which  were  described  separately  in  the  con- 
tract. The  first  was  described  by  courses  and 
distances,  followed  by  the  words  ^'contain- 
ing  34.95  acres."  The  second  was  described 
as  ''the  north  25  acres  of  said  quarter-section 
described  as  follows;"  then  followed  a  de- 
scription by  courses  and  distances.  The  third 
was  described  as  "the  north  50  acres  of  the 
east  half  of  said  northwest  quarter,  section 
31,  except  six  acres  heretofore  sold  to  Nich- 
olas MuIIatore;"  then  followed  the  words 
"containing  in  the  whole  104  acres  more  or 
less,  together  with  all  buildings  and  improve- 
ments of  every  kind  thereon,  excepting,  how- 
ever, 28i  acres  more  or  less  this  day  sold  to 
the  Milwaukee,  Sparta,  C.  &.  N.  W.  Railway 
Company." 

On  the  1st  of  March,  1910,  the  parties  met 
again  and  the  plaintiff  paid  the  considera- 
tion (which  was  figured  on  the  basis  of 
75.70  acres  at  $136  per  acre,  amounting  in 
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all  to  [313]  $10,295.20).  A  warranty  deed 
of  the  farm  was  executed  and  delivered  and 
the  plaintiff  thereafter  took  possession  of  the 
farm.  In  the  deed  the  first  parcel  of  land 
was  described  by  metes  and  bounds,  "con- 
taining 34.95  acres  more  or  less."  The  sec- 
ond and  third  parcels  were  described  as  in 
the  contract,  but  the  phrase  "containing  in 
the  whole  104  acres  more  or  less"  at  the 
end  of  the  three  descriptions  was  omitted 
and  the  exception  at  the  end  read  "except 
six  acres  heretofore  sold  to  Nicholas  Mulla- 
tore  and  excepting  28.80  acres  heretofore 
deeded  to  the  M.  S.  and  N.  W.  Ry.  Com- 
pany." 

A  year  after  the  execution  of  the  deed  the 
plaintiff  had  the  farm  accurately  surveyed 
and  it  was  found  that  the  first  parcel  of  land 
described  in  the  contract  as  containing  34.95 
acres  only  contained  33.75  acres,  while  the 
parcel  deeded  to  the  railway  company  con- 
tained 30.18  acres  instead  of  28.50  acres  as 
described  in  the  contract  or  28.80  acres  as 
described  in  the  deed. 

The  court  did  not  iind  that  any  fraud  was 
committed,  but  that  the  parties  mutually 
understood  that  there  were  75.70  acres  in  the 
farm,  whereas  there  were  in  fact  but  72.57 
aeres;  that  the  sale  was  a  sale  by  the  acre 
at  $136  per  acre,  and  that  on  account  of  the 
mistake  the  plaintiff  paid  $425.68  more  than 
he  should  have  paid. 

Judgment  for  this  sum  with  interest  from 
the  date  of  the  commencement  of  the  action 
was  rendered  for  the  plaintiff,  and  the  de- 
fendants appeal. 

Henry  V.  Kane  and  Joseph  P.  Gallon  for 
appellants. 

Clarke  d  Donnelly  for  respondent. 

[314]  WiNSLOW,  C.J.— The  farm  which 
was  sold  was  well  known  to  both  parties. 
They  both  supposed  it  to  contain  something 
more  than  seventy-five  acres  after  the  rail- 
road parcel  was  taken  out.  They  agreed  that 
the  plaintiff  should  purchase  it  and  should 
pay  therefor  at  the  rate  of  $136  an  acre,  and 
their  contract  described  it  in  effect  as  104 
acres  "more  or  less,"  excepting  28.60  acres 
"more  or  less"  that  day  sold  to  the  railroad 
company.  In  fact  the  original  farm  con- 
tained but  102.75  acres  and  the  piece  con- 
veyed for  railroad  purposes  contained  30.18 
acres,  leaving  but  72.57  acres  covered  by  the 
contract,  being  about  three  acres  less  than 
the  amount  named  in  the  contract. 

The  fundamental  question  in  the  case  is 
whether  this  shortage  is  covered  by  the  words 
"more  or  less,"  These  words  must  be  given 
some  meaning;  they  cannot  be  supposed  to 
have  been  inserted  merely  for  their  literary 
effect.  Unquestionably  they  constitute  a 
qualification    of    the   previous    statement    of 


acreage,  and  the  well  established  principle 
is  that  they  import  that  there  may  be  a 
small  deficiency  or  excess  of  acreage,  the 
risk  of  which  both  parties  assume,  but  that 
they  do  not  cover  a  great  difference  or  a 
considerable  variation  either  way,  t.  e.  a  dif- 
ference so  great  as  to  make  it  evident  that 
either  fraud  or  gross  mistake  entered  into 
the  contract. 

As  has  been  said,  ''the  words  'more  or  less' 
are  intended  to  cover  a  reasonable  excess  or 
deficit."  Belknap  v.  Sealey,  14  N.  Y.  143, 
156,  67  Am.  Dec.  120;  Hosleton  v.  Dickinson, 
51  la.  244,  1  N.  W.  550;  Trinkle  v.  Jackson, 
86  Va,  238,  9  S.  E.  986,  4  L.R.A.  525,  see 
note  p.  526;  2  Warvelle,  Vendors,  p.  838. 
[315]  Til  is  is  the  basis  of  decision  in  the 
recent  case  of  Richards  v.  Millard,  146  Wis. 
652,  131  N.  W.  365,  where  the  contract  de- 
scribed the  land  sold  as  about  160  acres  more 
or  less  and  there  was  in  fact  but  152.81 
acres.  In  that  case  also  the  purchase  price 
was  computed  by  the  acreage. 

The  difficulty  doubtless  is  to  determine 
when  an  excess  or  deficit  ceases  to  be  slight 
or  reasonable  and  becomes  great  or  consid- 
erable. In  the  New  York  case  above  cited 
the  difference  between  ei^ht  acres  and  four 
was  held  not  to  be  covered  by  the  words, 
and  in  the  Iowa  case  the  difference  between 
thirty  acres  and  eighteen  acres  was  held  too 
great  to  be  covered.  In  the  Wisconsin  caae 
cited,  however,  the  difference  between  160 
acres  and  152.81  was  deemed  po  be  covered. 
Following  that  case,  it  would  seem  that  the 
deficiency  in  the  present  case,  being  about 
three  acres  out  of  seventy-five,  should  be  held 
to  be  covered.  This  seems  the  more  reason- 
able in  view  of  the  fact  that  the  plaintiff 
here  had  been  well  acquainted  with  the  land 
and  its  boundaries  for  many  years  and  was 
evidently  buying  by  the  tract,  although  the 
price  was  computed  by  the  acreage  named  in 
the  contract. 

Bt  the  Coust. — Judgment  reversed,  and 
action  remanded  with  directions  to  dismiss 
the  complaint. 

SiEBECKEB,  J.  {diasehting) . — The  trial 
court  found  that  the  parties  to  the  contract 
for  the  purchase  and  sale  of  the  tract  of 
land  in  question  understood  that  the  sale  of 
the  land  was  made  bv  the  acre  and  that  it 
was  not  a  sale  of  a  lump  quantity  of  land 
for  a  definite  gross  sum.  It  seems  to  me 
that  this  conclusion  of  the  trial  court  is  cor- 
rect under  the  contract  and  deed  in  the  light 
of  the  facts  and  circumstances  of  the  trans- 
action. I  am  of  the  opinion  that  the  circuit 
court  properly  awarded  recovery  of  the 
$425.68,  the  amount  of  overpayment  on  the 
land  at  the  agreed  price  of  $136  per  acre, 
and  that  the  judgment  of  the  circuit  court 
should  be  affirmed. 


NOTE. 

Gonstniotloii  •£  Term  ''More  •x  Itess** 
Ia  Deed  of  Realty. 

Introductory,  155. 

Sale  in  Gross  or  by  Description,  155. 
Sale  bv  Acre,  155. 

Equitable  Relief  in  Case  of  Mistake,  Misrep- 
resentation or  Fraud,  156. 


introductory. 

It  is  the  purpose  of  the  present  note  to 
discuss  the  recent  cases  passing  on  the  mean- 
ing and  effect  of  the  words  "more  or  less" 
as  used  in  a  deed  of  realty.  The  earlier 
oases  passing  on  this  subject  are  collected 
and  considered  at  length  in  the  taotes  to 
Kitzman  v.  Carl,  12  Ann.  Gas.  296,  and 
Oakee  v.  DeLancey,  28  Am.  St.  Rep.  628. 

Sale  in  Gross  or  hy  Description. 


It  is  generally  held  tluit  where  a  deed  de- 
mrribcfl  the  land  conveyed  by  metes  and 
bounds,  or  as  containing  a  specific  quantity, 
<iualilied  by  the  words  "more  or  less,"  the 
qualifying  words  will  relieve  the  vendor  or 
vendee,  as  the  case  may  be,  from  the  obliga- 
tion to  make  compensation  for  an  excess  or 
deficiency  occasioned  by  no  fraud  or  want 
of  good  faith,  if  there  is  a  reasonable  ap- 
proximation to  the  quantity  specifically  stip- 
ulated in  the  deed.  Joliffe  v.  Baker,  11  Q. 
B.  D.  (Eng.)  255;  Gingras  v.  Gariepy,  50 
Quebec  Super.  Ct.  88;  Hunter  v.  Kerr,  21 
West  L.  Rep.  (British  Columbia)  823;  Cot- 
tingham  v.  Cottingham,  11  Ont.  App.  624; 
Touart  v.  Jett  Bros.  Contracting  Co.  169 
Ala.  638,  53  So.  751;  Walton  v.  Ramsey,  50 
Ga.  618;  Finney  v.  Morris,  116  Ga.  758,  42 
S.  E.  1020;  Goette  v.  Sutton,  128  Ga.  179, 
57  S.  E.  308;  Georgia,  etc.  Development  Co. 
V.  Buck,  134  Ga.  674,  68  S.  E.  514;  Ga.  Civ. 
Code,  §  2642;  Adams  v.  Betz,  167  Ind.  161, 
78  N.  E.  649;  Holden  v.  Crolly,  153  App. 
Div.  254,  138  N.  Y.  S.  23;  Phillips  v.  Crist, 
33  Pa.  Super.  Ct.  445;  Yates  v.  Buttrell 
<Tex.)  132  S.  W.  831;  Richards  v.  Millard, 
146  Wis.  552,  131  N.  W.  365.  And  see  the 
reported  case. 

Thus  in  Finney  v.  Morris,  supra,  wherein 
it  appeared  that  land  was  sold  by  the  tract 
and  described  in  the  deed  as  so  many  acres 
*  more  or  less,"  the  court  in  denying  relief 
to  the  vendee,  with  respect  to  a  deficiency 
of  thirty  acres  in  a  conveyance  of  165  acres, 
said:  **Wc  know  of  no  distinction  between 
actual  and  intentional  fraud.  When  the  de- 
fendant disclaimed  any  purpose  to  charge 
the  plaintiff  with  any  actual  fraud  in  the 
sale  uf  the  land,  he  admitted  himself  out  of 
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no  Wis.  ill. 

court;  for,  as  we  understand  the  decisions 
of  this  court,  it  is  only  in  cases  of  actual 
fraud  that  a  purchaser  of  land,  sold  by  the 
tract  and  described  in  the  deed  as  so  nianv 
acres  'more  or  less,'  can  have  the  price  which 
he  agreed  to  pay  for  the  land  apportioned 
because  of  a  deficiency  in  the  number  of 
acres  actually  conveyed  to  him.  .  .  .  Un-' 
less  the  enumeration  of  the  quantity  of  land 
sold  is  of  the  essence  of  the  contract,  and 
not  matter  of  description  merely,  the  cove- 
nant of  warranty  will  not  be  broken  by  a 
deficiency  in  the  quantity  of  land  conveyed/' 

With  respect  to  a  deficiency  of  156  acres 
in  a  deed  conveying  "1200  acres  more  or 
less"  it  was  said,  in  Walton  v.  Ramsey,  50 
Ga.  618,  that  when  a  tract  of  land  is  sold 
in  a  body  as  containing  so  many  acres  "more 
or  less"  and  both  parties  have  an  equal  op- 
portunity to  judge  for  themselves  and  both 
act  in  good  faith,  a  deficiency  in  the  quan- 
tity sold  cannot  be  apportioned. 

In  Phillips  V.  Crist,  33  Pa.  Super.  Ct.  445, 
an  excess  of  thirty  acres  in  a  conveyance  of 
sixty  acres  "more  or  less"  was  held  to  be  im- 
material, the  court  saying  that  the  descrip- 
tion of  land  by  quantity  does  not  amount  to  a 
covenant  that  the  land  shall  equal  the  quan- 
tity mentioned  in  the  deed. 

Where  it  appeared  that  a  tract  of  land 
sold  was  described  as  containing  "five  acres 
more  or  less"  which  after  survey  by  the 
vendee  disclosed  only  a  little  over  four  acres, 
in  an  action  by  the  vendee  for  damages  tlie 
court  said:  "There  seems  to  be  a  disponi- 
tion  on  the  part  of  some  purchasers  to  hold 
that  the  phrase  'more  or  less'  only  applies 
in  their  case  when  it  is  moref  and  never 
when  it  is  otherwise.  .  .  .  This  one-sided 
interpretation  cannot  stand  the  test  of  judi- 
cial interpretation."  Hunter  v.  Kerr,  21 
West.  L.  Rep.   (British  Columbia)   823. 


Sale  hy  Acre, 

Where  a  sale  is  by  the  acre  and  not  as  a 
specific  tract,  the  words  "more  or  leas"  in 
the  deed  do  not  qualify  and  restrict  in  the 
same  sense  as  in  a  sale  in  gross.  The  dif- 
ferences presumed  to  have  been  contemplated 
by  the  parties  are  only  such  as  are  due  to 
the  errors  incident  to  measurement  by  dif- 
ferent surveyors,  and  in  the  variation  in  the 
instruments  used,  and  the  words  "more  or 
less"  in  the  deed  are  treated  as  words  of 
precaution  merely  and  as  intended  to  cover 
but  slight  and  unimportant  inaccuracies. 
Boggs  v.  Bush,  137  Ky.  95,  122  S.  W.  220; 
Koch  V.  Bird,  174  Mich.  594,  140  X.  W.  919; 
Berry  v.  Fishburne,  104  Va.  459,  51  S.  E. 
827;  Pack  v.  Whitaker,  110  Va.  122,  65  S.  E. 
496.  In  Boggs  v.  Bush,  supra,  the  court 
said:  "The  addition  of  the  qualifying  clause 
'more  or  less'  relieves  only  the  necessity  for 
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exactness.  It  indicates  that  the  parties  con- 
templated making  some  allowance  for  those 
inaccuracies  that  are  usual  in  such  measure- 
ments, and  that  they  each  took  the  chance 
of  the  fact  being,  if  ascertained  with  accu- 
racy, that  the  quantity  was  somewhat  more 
or  somewhat  less  than  was  represented.  The 
difficulty  arises,  in  administering  relief  upon 
complaint,  in  determining  the  limit.  While 
the  courts  have  not  set  a  rule  applicable  to 
all  cases,  in  Kentucky  no  case  to  which  our 
attention  has  been  called  has  granted  the 
relief  where  the  deficit  was  less  than  ten 
per  cent,  and  none  where  it  was  refused 
where  the  deficit  was  as  much  or  more  than 
ten  per  cent.  In  the  early  history  of  the 
state,  when  lands  were  cheap,  and  in  conse- 
quence surveying  was  frequently  attended 
with  inaccuracies  because,  perhaps,  it  did 
not  pay  to  take  the  lime  and  go  to  the  labor 
and  expense  necessary  to  secure  greater  ex- 
actness, more  latitude  for  discrepancy  was 
allowed.  As  values  have  enhanced,  and  sur- 
veying has  been  more  carefully  done,  there 
is  less  reason  for,  and  would  be  more  injus- 
tice in,  applying  the  rule  of  ancient  times." 

On  the  question  whether  a  sale  is  by  the 
acre  or  in  gross,  the  fact  that  both  the  con- 
tract and  the  conveyance  describe  the  land 
as  containing  "50  acres  more  or  less"  indi- 
cates a  sale  by  acre  unless  there  is  other 
language  by  which  it  plainly  appears  that  a 
sale  in  gross  is  intended.  Pack  v.  Whitaker, 
110  Va.  322,  65  S.  E.  496. 

In  Pickens  v.  Pickens,  72  W.  Va.  50,  77 
S.  E.  365,  it  was  held  that  the  use  of  the 
term  "more  or  less"  in  connection  with  other 
facts  showing  an  intent  to  sell  by  the  acre 
creates  an  ambiguity  admitting  parol  evi- 
dence to  show  whether  the  sale  was  in  gross 
or  by  the  acre.  See  also  Scott  v.  Dunkle 
Box,  etc.  Co.  106  Ark.  83,  152  S.  W.  1025; 
Adams  v.  Betz,  167  Ind.  161,  78  N.  E.  649. 

Equitable  Relief  in  Case  of  Mistake,  Mis- 
representation or  Fraud, 

The  use  of  the  words  "more  or  less"  in  a 
deed  does  not  prevent  relief  where  the  dis- 
crepancy between  the  actual  quantity,  and 
the  quantity  stated  is  very  great  or  where 
the  vendor  acts  in  bad  faith.  Seymore  v. 
Rice,  94  Ga.  183,  21  S.  E.  293;  Perkins  Mfg. 
Co.  V.  Williams,  98  Ga.  388,  25  S.  E.  556; 
Collinsville  Granite  Co.  v.  Phillips,  123  Ga. 
842,  51  S.  E.  666;  Boggs  v.  Bush,  137  Ky. 
95,  122  S.  W.  220;  McGhee  v.  Bell,  170  Mo. 
121,  70  S.  W.  493,  59  L.R.A.  761;  Straus  v. 
Norrifi,  78  N.  J.  Eq.  488,  79  Atl.  611. 

In  Boggs  V.  Bush,  supra,  it  appeared  that 
a  tract  described  as  containing  90  acres 
"more  or  less"  actually  consisted  of  78  acres. 
In  a  suit  in  equity  for  relief  against  the 
deficiency  on  the  ground  of  mistake  or  fraud, 


it  was  said  in  granting  the  relief  that  the 
question  whether  the  sale  was  by  the  acre  or 
in  gross  was  immaterial,  since  if  the  sale  wan 
by  the  acre  the  number  of  acres  represented 
must  be  within  the  boundary,  while  if  it  was 
in  gross  and  the  deficiency  was  so  great  a» 
not  to  be  within  the  contemplation  of  the- 
parties,  the  buyer  was  entitled  to  relief  on 
the  same  basis  of  computation  as  if  the  sale 
had  been  by  the  acre. 

In  Straus  v.  Norris,  78  N.  J.  Eq.  488.  79 
Atl.  611,  it  was  said:  "I  take  it  that  while 
some  of  the  judges  have  stated  that  relief 
would  be  granted  in  case  of  mistal^e,  and 
others  have  stated  that  it  would  be  granted 
in  case  of  gross  mistake,  there  is  substan- 
tially no  difference  between  the  two  expres- 
sions. The  mistake  must  be  sufficient  to 
induce  the  court  to  believe  if  the  truth  had 
been  known  at  the  time,  the  parties  would 
not  have  contracted;  in  view  of  this  idea, 
mistake  and  gross  mistake  are  interchange- 
able." 

In  Pickens  v.  Pickens,  72  W.  Va.  50,  77 
S.  E.  365,  wherein  it  appeared  that  the  par- 
ties entered  into  a  preliminary  contract  for 
the  sale-  and  purchase  of  land  by  the  acre, 
the  acreage  to  be  determined  by  a  survey 
to  be  made,  and  the  deed  recited  a  certain 
number  of  acres  "more  or  less,"  the  court 
said:  "The  deed  in  consideration  of  twelve 
hundred  and  forty-five  dollars  paid  and  to 
be  paid,  purported  to  convey  a  tract  by 
metes  and  bounds  as  'containing  83  acres 
more  or  less,*  the  consideration  being  an  ex- 
act multiple  of  the  number  of  acres  at  the 
price  per  acre  agreed  upon.  The  fact  that 
the  deed  employs  the  words  *more  or  less* 
after  stating  the  quantity,  does  not  affect  the 
positive  character  and  representation,  and 
does  not  evince  any  intent  to  change  the 
original  contract  from  a  sale  by  the  acre  to 
one  in  gross  as  contended  by  appellant." 

In  Perkins  Mfg.  Co.  v.  Williams,  98  Ga. 
388,  25  S.  E.  556,  it  appeared  that  a  deed 
purported  to  convey  "672  acres  more  or  less," 
and  the  tract  conveyed  was  subsequently  as- 
certained to  consist  of  only  465  acres.  In 
an  action  for  damages  for  the  deficiency  the 
court  said  that  the  words  "more  or  less" 
would  cover  any  deficiency  not  so  gross  as 
to  justify  the  suspicion  of  wilful  deception 
or  mistake  amounting  to  fraud,  and  that  the 
question  of  fraud  or  what  was  tantamount  to 
fraud  was  generally  a  question  for  the  jury 
except  in  extraordinary  cases  where  there 
could  be  no  difference  of  opinion.  See  also 
Seymore  v.  Kice,  94  Ga.  183,  21  S.  E.  293. 

Where  one  executed  a  deed  for  eighty  acres 
when  in  fact  he  had  only  sixty-one  acres,  it 
was  hold  that  the  vendee  in  a  suit  for  equita- 
ble relief,  there  being  nothing  to  indicate  that 
one  part  of  the  land  was  more  valuable  than 
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another,  was  entitled  to  elect  to  retain  the 
land  that  the  giantor  could  convey  and  to 
demand  an  abatement  of  the  price  for  the 
deficiency  in  proportion  to  the  price  given 
for  the  whole  tract  as  represented.  McGhee 
V.  Bell,  170  Mo.  121,  70  S.  W.  493,  59  L.R.A. 
761. 
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New  York  Court  of  Appeals — January  4, 

1916. 

2ie  N.  T.  4:89;   111  N.  E.   65. 


JndKiiieiitB  ^  Ixi  Wliat  Prooee dixit;* 
Entered   —   Special   Proeeedine* 

A  special  proceeding  terminates  in  an  or- 
der, instead  of  a  judgment. 

Eittiaieait  Domain  *-  Prooeedlnc;*  •—  Ap« 
peal  from  Order  of  Conflraaation  ^ 
Finality  of  Order. 

Where  a  landowner  appealed  from  an  order 
confirming  the  report  of  the  commissioners 
of  estimate  and  appraisal  in  a  condemnation 
suit  and  the  appellate  division  dismissed  the 
appeal,  the  dismissal  virtually  made  the 
order  of  cofftflrmation  absolute,  and  as  the 
proceeding  terminated  in  the  final  order,  an 
appeal  will  He  to  the  court  of  appeals,  as 
an  intermediate  court  cannot  deprive  that 
court  of  jurisdiction  by  dismissing  an  ap- 
peal leaving  a  judgment  or  final  order  in 
full  force. 

Waiver  of  Riglit  to  Appeal  ^  Aooept- 
anee  of  Amonnt  Awarded. 

Where,  in  a  proceeding  to  condemn  land, 
the  landowner  asserts  that  the  award  of  the 
commissioners  of  estimate  and  appraisal  is 
insufficient,  he  does  not,  by  accepting  the 
amount  awarded,  the  report  being  confirmed, 
lose  his  right  to  appeal  on  the  ground  of 
deficiency,  but  such  acceptance  merely  limits 
the  grounds  on  which  reversal  may  be  sought. 

[See  note  at  end  of  this  case.] 

Matter  of  City  of  New  York  (Court  Hottse), 
168  N.  Y.  App.  Div,  58,  reversed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  First  Judicial  Department. 

Application  by  City  of  New  York  to  ac- 
quire land  as  site  for  court  house.  Report  of 
commissioners  of  appraisal  confirmed  by 
Special  Term  of  Supreme  Court.  Appeal 
dismissed  by  Appellate  Division  of  Supreme 
Court.  Samuel  Green  appeals.  The  facts 
are  stated  in  the  opinion.    Hevebsed. 
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Alexander  Rosenthal  and  George  Gordon 
Battle  for  appellant. 

Lamar  Hardy,  Charles  J.  Nehrhas  and 
Terence  Farley  for  respondent. 

[491]  WiLLARD  Babtlett,  Ch.  J. — This  is 
a  condemnation  proceeding  to  acquire  lands 
as  site  for  the  proposed  new  courthouse 
in  New  York  city.  By  an  order  of  the 
Supreme  Court  confirming  the  report  of  the 
commissioners  of  estimate  and  appraisal  the 
sum  of  $135,000  was  awarded  to  the  appel- 
lant. He  accepted  payment  of  the  award 
from  the  city  but  nevertheless  appealed  to 
the  Appellate  Division  from  the  order  of 
confirmation.  That  court  has  dismissed  his 
appeal  and  he  comes  here. 

Tlie  learned  counsel  for  the  respondent 
questions  our  jurisdiction  to  review  the  order 
of  dismissal.  I  think  we  have  jurisdiction. 
By  refusing  to  hear  his  appeal  the  Appellate 
Division  virtually  made  the  order  of  con- 
firmation absolute.  The  effect  upon  the 
rights  of  the  appellant  was  the  same  as  an 
afiirmance  on  the  merits  would  have  been. 
If  this  had  been  an  action  instead  of  a 
special  proceeding  the  proper  practice  would 
have  been  to  enter  a  judgment  of  dismissal 
upon  the  order.  (Stevens  ▼.  Central  Nat. 
Bank,  162  N.  Y.  253,  256,  56  N.  E.  628.) 
[492]  A  special  proceeding,  however,  regu- 
larly terminates  in  a  final  order,  and  this 
order  possesses  all  the  elements  of  finality. 
The  case  cited  is  authority  for  the  proposi- 
tion that  the  courts  below  cannot  deprive 
this  court  of  jurisdiction  by  dismissing  an 
appeal  thus  leaving  a  judgment  or  final  or- 
der in  full  force  against  the  party  claiming 
to  be  aggrieved.  "In  many  cases  that  would 
have  the  same  effect  upon  the  rights  of  the 
parties  as  an  afiirmance." 

I  proceed,  therefore,  to  review  the  order 
of  dismissal.  The  rule  is  well  established 
that  in  ordinary  cases  a  party  who  accepts 
the  benefit  of  a  judgment  thereby  waives  his 
right  to  appeal  therefrom.  (Alexander  v. 
Alexander,  104  N.  Y.  643,  10  N.  E.  37.) 
The  waiver  results  from  the  inconsistent 
attitude  of  a  party  who  at  the  same  time  col- 
lects the  amount  of  a  judgment  in  his  favor 
and  appeals  for  the  purpose  of  reversing 
that  judgment.  But  in  Matter  of  New  York, 
etc.  R.  Co.  98  N.  Y.  12,  18,  Judge  Earl, 
writing  for  the  court,  said  that  this  rule  was 
not  applicable  to  appeals  in  condemnation 
proceedings  where  the  claimant  seeks  to 
question  simply  the  amonnt  of  the  award. 
"That  rule  is  enforced  because  it  would  be 
inequitable  and  unjust  to  permit  a  party  to 
take  and  hold  the  benefit  of  a  decision,  and 
yet  appeal  from  and  seek  to  annul  it,  and 
the  reason  of  the  rule  does  not  apply  to  sue)) 
a  case  as  this.  Here  the  city  did  not  seek 
to   enforce   the   award;    it   took   the   money 
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awarded  for  the  land  of  which  it  was 
deprived.  It  did  not  seek  by  the  appeal 
to  get  the  land  back  again,  or  to  divest  the 
title  of  the  company,  but  sought  only  to 
get  more  adequate  pay  for  the  land."  In 
the  case  cited  the  money,  pursuant  to  the 
provisions  of  the  Railroad  Law,  had  been 
deposited  with  the  cliamberlain  of  the  City 
of  New  York  from  whose  custody  the  city  did 
not  withdraw  it,  so  that  it  was  a  case  of  de- 
posit for  the  benefit  of  the  landowner  instead 
of  actual  payment.  In  discussing  the  ques- 
tion upon  principle,  Judge  Earl  added:  "If 
.  .  .  the  order  shall  be  reversed,  and  a 
new  appraisal  ordered,  the  title  and  pos- 
session shall  [493]  remain  in  the  company 
(the  condemning  party),  and  if,  upon  the 
new  appraisal,  the  award  be  diminished,  the 
landowner  must  refund  the  difference,  and 
if  it  be  increased,  the  company  must  pay 
the  difference.  But  in  any  event,  after  the 
payment  or  deposit  of  the  first  award,  the 
landowner  has,  during  the  corporate  exis- 
tence of  the  company,  lost  all  right,  estate 
and  interest  in  the  land,  as  well  as  the  use 
thereof." 

The  precise  point  presented  by  this  appeal, 
however,  was  necessarily  passed  upon  in  our 
decision  in  Matter  of  White  Plains,  195  N. 
Y.  502,  505,  88  N.  E.  1102.  There  an  award 
had  been  made  to  property  owners,  who  de- 
clined to  take  it  and  appeal.  The  appeal 
resulted  in  a  new  appraisal  and  an  increased 
award.  The  property  owners  claimed  in- 
terest on  the  entire  amount  from  the  time 
of  the  first  award.  It  was  held  that  as  the 
property  owners  were  entitled  to  take  the 
award  and  still  appeal,  they  were  only 
entitled  to  interest  upon  the  excess  of  the 
second  award  over  the  first  from  the  time 
the  condemning  party  entered  into  possession. 
It  was  there  said:  "He  (the  property  owner) 
runs  no  risk  in  accepting  the  award.  It  does 
not  operate  as  a  waiver  of  his  right  to  appeal 
(citing  Matter  of  New  York,  etc.  R.  Co. 
supra ) .  The  case  is  not  analogous  to  a  judg- 
ment which  may  be  reversed  on  appeal.  A 
judgment  reversed  becomes  a  nullity.  But 
though  a  new  appraisal  may  be  ordered  in 
a  condemnation  proceeding,  the  effect  of  the 
confirmation  of  the  original  award  is  not 
destroyed.  As  pointed  out,  it  still  transfers 
title  of  the  land  to  the  condemning  party, 
and  the  property  owner  still  retains  title  to 
the  award  that  has  been  paid  him  subject, 
only  in  case  the  new  award  should  be  less, 
to  a  judgment  against  him  for  the  difference. 
On  this  difference  he  is  not  liable  for  any 
interest." 

The  same  doctrine  has  received  the  approv- 
al of  the  courts  of  last  resort  in  otlier  states. 
In  St.  Louis,  etc.  R.  Co.  v.  Fowler,  113  Mo. 
458,  20  S.  W.  1069,  the  question  was  whether 
the  landowner  was  entitled  to  interest  from 


the  time  of  [494]  the  original  report,  the 
same  as  in  the  White  Plains  Case  ( supra ) . 
If  the  landowner  had  the  right  to  take  the 
amount  of  the  award  pending  subsequent  pro- 
ceedings, he  was  entitled  to  interest.  The 
court  said:  "The  company  has  the  right 
to  use  the  property  by  paying  the  amount 
of  the  first  award;  and  the  question  is,  wheth- 
er the  landowner  has  the  corresponding  right 
to  withdraw  and  use  the  money  pending  fur- 
ther proceedings.  We  are  of  opinion  he  has 
such  right.  .  .  .  He  has  the  right  to 
withdraw  and  use  the  money  the  same  as 
the  company  has  the  right  to  use  the  prop- 
erty, he  being  bound  to  refund  if  the  final 
award  is  less,  and  the  company  being  bound 
to  pay  the  excess  if  the  final  award  is  more 
than  that  first  allowed."  In  Low  v.  Concord 
R.  Co.  63  N.  H.  657,  561,  3  Atl.  739,  it  was 
said:  "The  proprietors  of  a  railroad  cannot 
bar  the  landowner's  right  of  appeal  by  a  pay- 
ment or  tender  of  the  damages  awarded;  nor 
is  an  acceptance  of  the  sum  tendered  a  waiver 
of  an  appeal  previously  taken.  If  accepted, 
the  tender  operates  as  a  payment  pro  tanto, 
and  if  the  amount  tendered  and  accepted 
was  sufficient,  it  bars  any  further  claim  of 
damages,  interest  and  costs  by  the  landowner, 
and  subjects  him  to  a  judgment  for  costs: 
if  insufficient  he  is  entitled  to  judgment  for 
the  additional  damages  and  costs  awarded 
him  upon  appeal.  The  plaintiff  did  not  waive 
the  appeal  by  accepting  the  sum  tendered." 

In  those  jurisdictions  in  which  it  has  been 
held  that  the  acceptance  of  an  award  operates 
as  a  bar  to  the  right  of  appeal,  the  distinction 
in  favor  of  an  appeal  which  seeks  only  to 
review  the  sufficiency  of  the  award  does  not 
appear  to  have  been  considered.  ( See  Missis- 
sippi, etc.  R.  Co.  V.  Byington,  14  la.  572; 
Hartshorn  v.  Potroff,  89  111.  500,  and  Balti- 
more, etc.  R.  Co.  V.  Johnson,  84  Ind.  420.) 

While  the  acceptance  of  the  award  in  con- 
demnation proceedings  does  not  deprive  the 
landowner  of  his  right  to  appeal  it  does 
limit  the  grounds  upon  which  he  can  seek  a 
reversal.  He  may  not  assail  the  order  of 
confirmation  [495]  for  irregularity  or  so 
far  as  it  adjudges  the  right  of  the  condemn- 
ing party  to  acquire  his  land.  He  is  confined 
to  an  attack  upon  the  award  for  insufficiency. 
All  that  he  can  be  heard  to  say  i»  that  ho  has 
not  received  as  much  for  his  property  as  it 
is  worth.  There  is  no  inconsistency  between 
the  acceptance  of  the  award  and  insisting 
that  it  ought  to  be  larger,  provided  it  is  not 
accepted  as  payment  in  full. 

Inasmuch,  therefore,  as  the  appellant  had 
the  right  to  review  the  sufficiency  of  the 
award  by  appeal  to  the  Appellate  Division, 
notwithstanding  his  acceptance  thereof,  it 
was  error  to  dismiss  his  appeal. 

The  order  of  dismissal  should  be  reversed, 
with  costs  to  the  appellant,  and  the  case  re* 
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mittcd  to  the  Appellate  IMvision  to  pass  upon 
the  merits. 

Hiscock,  Chase,  Collin,  Cardozo,  Seabury 
and  Pound,  JJ.,  concur. 

Order  reversed,  etc. 


NTOTE. 

The  reported  case  holds,  apparently  against 
the  weight  of  authority,  that  a  landowner 
does  not  by  accepting  the  amount  awarded  in 
condemnation  proceedings  preclude  himself 
from  appealing  from  the  order  confirming 
the  award.  It  is  held  however  that  by  such 
an  acceptance  the  landowner  is  debarred  from 
attacking  the  award  on  account  of  any  ir- 
regularity, and  can  complain  only  of  the 
sufficiency  of  the  amount  awarded.  The 
earlier  cases  dealing  with  the  estoppel  of  a 
landowner  by  acceptance  of  a  condemnation 
award  are  reviewed  in  the  note  to  Chicago 
Great  Western  R.  Co.  ▼.  Kemper,  Ann.  Cas. 
I915D  815. 


MASON 


V. 


WESTERN  UNION  TELEGRAPH  COM- 
PANY. 


North  Carolina  Supreme  Court — May  25, 

1915. 


169  jr.  Car.  229;  85  8.  E,  384. 


Tele^raplis  and  Teleplt^nes  ^  Claim 
for  Daaiase*  ^  Salt  a«  EqnWalent  of 
Filing. 

The  stipulation  of  a  telegraph  blank  re- 
quiring notice  in  writing  within  sixty  days,  of 
claim  for  damages,  is  satisfied  by  commenc- 
ing an  action,  by  service  of  summons,  within 
sixty  days  after  sending  two  messages,  for 
failure  to  deliver  the  first  and  delay  in 
delivering  the  second,  though  at  the  same 
time  notice  of  claim  on  account  of  the  second 
message  only  was  given,  the  company  not 
having  thereby  been  misled  to  its  damage, 
and  tliough  the  complaint  was  not  filed  till 
after  the  sixty  days. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Cherokee 
county:    Justice,  Judge. 

Action  by  J.  B.  Mason,  plaintiff,  against 
Western  Union  Telegraph  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

[230]  Civil  action  to  recover  damages  for 
negligence  on  part  of  the  defendant  telegraph 
company. 


There  was  evidence  on  part  of  plaintifl' 
tending  to  show  that,  on  io  October,  1910, 
plaintiff,  whose  son  was  very  ill  at  his  home 
in  said  county,  sent  a  telegraphic  message 
from  Nantahala,  N.  C,  to  Dr.  Morrow,  at 
Andrews,  importing  urgency,  and  same  was 
not  delivered,  and  by  reason  of  such  failure 
the  doctor  did  not  attend  in  response  to  said 
message.  Later,  on  4  November,  plaintiff 
sent  another  message  to  the  doctor,  still  more 
urgent,  and  it  was  claimed  there  was  negli- 
gence in  delivering  this  message,  by  reason 
of  which  the  doctor's  arrival  was  delayed 
from  about  8  a.  m.  to  2  p.  m.  of  same  day, 
4  November;  that  this  boy  was  in  a  dying 
condition  when  the  doctor  arrived,  and  died 
the  second  day  after  the  last  message  was 
sent. 

There  was  a  verdict  for  the  plaintiff  as  to 
negligent  failure  to  deliver  the  first  message, 
30  October,  and  for  defendant  as  to  second 
message,  4  November,  and  damages  assessed 
at  $300. 

Plaintiff  introduced  a  written  notice,  of 
date  16  December,  1910,  containing  claim  for 
damages  in  $2,000,  for  negligent  failure  to 
deliver  the  message  of  4  November,  and  fur- 
ther, the  summons  in  the  present  action, 
issued  16  December,  1910,  and  complaint, 
regularly  filed  therein,  at  the  next  term  of 
Superior  Court,  4  April,  1911,  claiming  dam- 
ages for  negligence  in  case  of  both  messages. 

Judgment  on  the  verdict  for  plaintiff,  and 
defendant  excepted  and  appealed. 

Alf.  8.  Bwmard  and  Oeorge  B.  Fearona  for 
appellant. 
Dillard  d  HUl  for  appellee. 

Hoke,  J.  {after  stating  the  facta). — Our 
cases  on  this  subject  are  to  the  effect  that 
the  ordinary  and  usual  stipulation,  requiring 
that  claims  for  damages,  arising  from  the 
company's  negligence  in  the  transmission  or 
delivery  of  a  telegraphic  message,  shall  be 
made  in  writing  and  within  sixty  days  from 
the  sending,  is  a  reasonable  one,  except,  per- 
haps, in  certain  instances,  where  there  is  an 
entire  failure  to  deliver  and  they  also  hold 
that  when  an  action  for  such  negligence  is 
instituted  within  the  sixty  days  the  giving 
of  such  notice  is  dispensed  with,  and  a  fail- 
ure in  this  respect  is  not  then  available  as 
a  defense.  This  was  fully  recognized  in 
Sherrill  v.  Western  Union  Tel.  Co.  109  N.  C. 
527,  14  S.  £.  94,  and  expressly  decided  in 
the  subsequent  case  of  Bryan  v.  Western 
Union  Tel.  Co.  133  N.  C.  604,  46  S.  E.  938. 

In  the  present  instance  the  message  on 
which  recoverv  has  been  had  was  received 
for  transmission  on  30  October,  1910.  The 
action  was  instituted  on  16  December  fol- 
lowing, and  the  case,  therefore,  comes  di- 
rectly within  the  principle  of  the  decisions 
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referred  to,  and  we  see  no  reason  why  the 
judgment  should  not  be  afHrmed. 

[231]  It  is  earnestly  urged  for  defendant 
that  not  only  was  no  written  notice  filed 
within  the  sixty  days,  but  the  claim  that 
was  filed  made  demand  on  an  entirely  difl'er- 
ent  message,  to  wit,  that  of  4  November,  and, 
to  apply  the  principle  of  Bryan's  Case  would 
operate  with  great  harshness  on  the  com- 
pany, as  it  has  been  positively  misled.  But, 
on  the  facts  in  evidence,  we  are  not  im- 
pressed with  this  view.  Even  if  it  was  suffi- 
ciently presented,  the  position  would  not,  in 
our  opinion,  justify  a  departure  from  a  prin- 
ciple established  and  acted  on  as  the  law  of 
the  State  for  the  past  fifteen  years  and  more; 
but,  on  the  record,  we  think  that  no  such 
claim  can  be  sustained.  These  stipulations 
have  been  upheld  because  it  is  deemed  fair 
and  right  that  the  company  shall  be  notified 
before  the  witnesses  may  disappear  and  while 
the  facts  may  be  made  available  by  proper 
inquiry.  We  know  that  Nantahala  and  An- 
drews, villages  on  the  railroad,  have  no  such 
great  amount  of  business  that  the  facts  rele- 
vant to  a  message  of  this  character  are  likely 
to  escape  observation,  and  a  perusal  of  the 
testimony  will  show  that  the  action  was  in- 
stituted six  weeks  after  the  message  was 
sent;  that  a  complaint,  giving  specific  notice 
of  the  demand,  was  regularly  filed  at  the 
first  term  of  the  Superior  Court  thereafter 
and  five  months  from  such  date,  and  not  onlv 
was  the  defendant  not  deprived  of  opportun- 
ity to  inquire,  in  this  instance,  by  lapse  of 
time,  but  there  is  uncontradicted  evidence  of 
the  doctor,  the  addressee  of  the  message,  to 
the  effect  that,  soon  after  the  action  was 
instituted,  the  agent  of  defendant  company 
presented  a  number  of  back  receipts  to  wit- 
ness, claiming  that,  in  the  pressure  of  busi- 
ness, he  had  failed  to  have  them  signed,  and 
induced  the  doctor,  by  inadvertence,  to  sign 
for  the  message  sued  on,  although  the  doctor 
told  the  witness  that  he  would  not  sign  a 
receipt  for  that  date,  as  no  such  message  had 
been  received. 

We  find  no  reason  for  disturbing  the  re- 
sults of  the  trial,  and  the  judgment  in  plain- 
tiff's favor  must  be  affirmed. 

No  error. 

Walker,  J.  {concurring) . — The  defense  set 
up  is  that  *'no  written  claim  for  damages 
was  presented  to  the  company  within  sixty 
days  after  filing  the  message  for  transmis- 
sion, as  required  by  the  contract."  We  have 
held  this  stipulation  to  be  a  reasonable  one: 
but  it  should  be  enforced  reasonably,  and 
not  harshly  to  defeat  a  just  claim.  It  does 
not  apply  if  the  suit  for  damages  is  com- 
menced within  the  sixty  days.  Sherrill  v. 
Western  Union  Tel.  Co.  109  N.  C.  527,  14 
S.  E.  94;   Bryan  v.  Western  Union  Tel.  Co. 


133  N.  C.  604,  45  S.  E.  938.  Whether  those 
cases  were  properly  decided  is  a  question  we 
need  not  discuss,  as  the  condition  now  is 
that  this  case  should  be  exempted  from  the 
operation  of  the  rule  established  by  those 
cases,  by  reason  of  its  special  facts.  The 
object  of  this  provision  in  the  contract  is  to 
inform  the  company  of  its  default,  to  the 
end  that  it  may  make  seasonable  investiga- 
tion of  the  matter  before  the  proof  is  lost 
by  lapse  of  time. 

[232]  The  ground  alleged  for  exempting 
this  case  from  the  operation  of  the  rule,  as 
to  the  suit  being  itself  equivalent  to  pre- 
senting a  claim,  is  that  there  were  two  tele- 
grams, and  there  was  no  written  claim  pre- 
sented for  failure  to  deliver  the  one  filed  with 
the  company  30  October,  1910,  while  there 
was  su?h  a  claim  made  as  to  the  one  filed  4 
November,  1910.  According  to  the  above 
cited  cases,  the  suit  would  be  notice  as  to 
both,  unless,  as  defendant  now  contends,  the 
filing  of  a  claim  as  to  one  should  prevent  it 
from  being  so.  It  is  urged  that  this  should 
be  so,  because  the  conduct  of  plaintiff  was 
apt  to  mislead  the  defendant.  If  the  fact 
that  plaintiff  was  in  fact  misled,  and  not 
merely  apt  to  be  misled,  should  take  the 
cases  out  of  the  rule,  it  was  incumbent  upon 
the  defendant  to  plead  and  prove  the  fact. 
This  must  be  so,  as  if  a  suit  is  a  notice  of 
the  claim,  it  must  continue  to  be  so,  unless 
some  valid  reason  is  shown  in  the  regular 
course  of  procedure  why  it  should  not  be. 
The  burden  was  not  on  the  plaintiff  to  show 
why  that,  which  this  Court  has  said  is  a 
suflicient  compliance  with  this  stipulation,  is 
not  so,  but  this  burden  rested  on  the  de- 
iendant;  and  I  take  it  that  this  burden 
would  not  be  adequately  discharged  by  sim- 
ple proof  that  two  telegrams  were  involved, 
instead  of  one,  unless  it  was  alleged  and 
shown  that  the  defendant  was  actually  misled 
to  its  prejudice,  and  not  merely  that  there 
was  a  chance  of  its  being  misled.  There  was 
no  allegation  in  the  answer  as  to  this  mate- 
rial matter,  which  it  is  contended  avoided 
the  effect  of  the  suit  as  notice,  the  averment 
being  that  no  written  notice  of  claim  was 
given,  as  required  by  the  contract;  nor  was 
there  any  issue  tendered  or  submitted  that 
fairly  embraced  it,  unless  it  was  the  fourth 
issue,  and  there  was  no  request  for  instruc 
tions  as  to  this  issue,  but  only  as  to  the 
issue  concerning  damages,  which  is  the  fifth, 
and  the  question  of  notice  was  not  germane 
to  that  issue.  But  apart  from  all  this,  the 
proof  tends  to  show,  not  that  the  defendant 
was  misled  by. the  claim  as  to  one  of  tho 
messages,  but,  on  the  contrary,  that  it  well 
knew  of  the  default  as  to  the  telegram  of 
30  October,  as  its  agent  at  Andrews  asked 
Dr.  Morrow  to  "sign  for  the  message"  on  the 
delivery    sheets,    "so   that    his    books    would 
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«how  up  and  make  it  all  right  for  him/' 
which  the  doctor  agreed  to  do,  upon  the 
express  promise  of  the  agent  that  his  ac« 
knowledgment  of  its  receipt  should  not  be 
dated  as  of  30  October,  1910,  but  should  bear 
the  true  date,  the  doctor  testifying  that  the 
message  of  30  October  was  not  delivered  until 
some  time  after  that  date.  Besides,  the  de- 
livery sheet  was  still  in  the  compauy^s  pos- 
session after  the  suit  was  brought,  and  itself 
showed  the  default,  until  the  doctor  "signed 
for  the  message."  This  proved  full  knowl- 
edge of  the  facts,  on  the  part  of  the  company, 
through  the  agent  who  handled  the  messages, 
and  the  possession  of  its  own  record  of  the 
facts,  viz.,  the  "delivery  sheet"  on  which  the 
•default  clearly  appeared.  If  the  Sherrill  and 
Bryan  decisions  are  not  to  be  overruled — 
and  I  do  [233]  not  think  it  necessary  that 
they  should  be,  in  order  to  sustain  the  judg- 
ment— there  is  no  reason  for  excepting  this 
case  from  the  operation  of  the  rule  they 
established. 

I  may  add  that  in  Sherrill's  case,  532, 
it  was  held  that  when  the  message  is  not 
delivered,  the  claim  for  damages  may  be 
filed,  or  the  suit  brought,  within  sixty  days 
after  knowledge  of  that  fact,  and  "if  defend- 
ant wishes  to  insist  that  plaintiff  did  not 
^ive  notice  of  his  claim  within  sixty  days 
after  knowledge  of  the  nondelivery,  he  must 
set  this  up  by  answer."  This  is  a  case  of 
nondelivery,  and  it  is  not  alleged  or  found 
as  a  fact  when  plaintiff  had  notice  of  non- 
delivery. 

Bbown,  J.  (diaseniing). — ^The  issues  and 
findings  of  the  jury  are  as  follows: 

1.  Was  the  defendant  Western  Union  Tele- 
graph Company  negligent  in  the  transmis- 
sion and  delivery  of  the  telegram  dated  30 
October,  1910,  as  alleged  in  the  complaint? 
Answer:     "Yes." 

2.  If  so,  was  the  plaintiff  injured  thereby? 
Answer ;     "Yes." 

3.  Was  the  defendant  Western  Union  Tele- 
graph Company  negligent  in  the  transmis- 
sion and  delivery  of  the  telegram  dated  4 
November,  1910,  as  alleged  in  the  complaint? 
Answer:     "No." 

4.  If  so,  was  the  plaintiff  injured  thereby? 
Answer :     "No." 

5.  What  damage,  if  any,  is  the  plaintiff 
entitled  to  recover?    Answer:     *'$300." 

It  is  thus  seen  that  the  jury  passed  on 
two  causes  of  action,  one  based  on  the  fail- 
ure to  deliver  the  telegram  on  4  November, 
1910,  and  the  other  on  the  failure  to  deliver 
the  telegram  of  30  October,  1910.  It  is  ad- 
mitted that  the  plaintiff  filed  with  the  de- 
fendant within  the  sixty  days  a  notice  in 
writing  that  he  claimed  damages  for  failure 
to  deliver  the  telegram  of  4  November.  It  is 
admitted  that  the  plaintiff  did  not  file  any 
Ann.  Cas.  1917D-— 11. 


written  claim  for  damages  based  on  the  tele- 
gram of  30  October,  1910.  I  am  of  opinion 
that  this  omission  is  fatal  to  a  recovery  on 
that  cause  of  action. 

It  is  well  settled  in  this  state  that  the 
stipulation  that  the  company  will  not  be 
liable  unless  the  claim  is  presented  in  writ- 
ing and  within  sixty  days  is  not  a  stipula- 
tion restricting  the  liability  of  the  telegraph 
company  for  negligence,  but  is  a  stipulation 
rather  against  the  neglect  of  tlie  plaintiff  in 
not  making  known  his  cause  of  complaint 
within  a  reasonable  time.  This  is  held  to  be 
a  most  reasonable  requirement,  and,  unless 
it  is  complied  with,  bars  a  recovery.  Sher- 
rill V.  Western  Union  Tel.  Co.  109  N.  C.  527, 
14  S.  E.  94;  Lytle  v.  Western  Union  Tel. 
Co.  165  N.  C.  605,  81  S.  E.  759;  Jones  on 
Telegraph  and  Telephone  Companies,  sec.  393. 
It  is  clear  from  these  authorities  that  this 
court  recognized  the  justness  of  this  stipu- 
lation in  order  that  the  company  may  have 
notice  while  the  transaction  is  fresh  that 
there  has  been  a  default,  and  that  such  [234] 
default  has  resulted  in  damages,  so  that  it 
can  make  an  intelligent  investigation  to  as- 
certain if  the  claim  is  just,  and,  if  not  just, 
prepare  its  defense.  It  is  contended  that  the 
fact  that  this  action  was  commenced  within 
the  sixty  days  is  a  full  compliance  with  the 
stipulation. 

It  is  held  in  Bryan  v.  Western  Union  Tel. 
Co.  133  N.  C.  604,  45  S.  E.  938,  that  a  sum- 
mons served  on  a  telegraph  company  within 
the  time  stipulated  in  the  telegraph  blanks 
for  making  claim  for  damages  is  equivalent 
to  the  presentation  of  the  claim  within  that 
time. 

It  is  not  necessary  that  I  should  contro- 
vert what  is  there  held,  for  in  my  opinion 
there  is  quite  a  distinction  between  that  case 
and  this.  If  the  plaintiff  had  only  one  cause 
of  action,  based  on  a  failure  to  send  one 
telegram,  or  for  negligence  in  delivering  that 
telegram,  the  principle  laid  down  in  Bryan*s 
case  might  apply.  In  this  ease  the  plaintiff 
presented  to  the  defendant  company  a  claim 
for  damages  in  writing,  based  upon  a  failure 
to  transmit  and  deliver  the  telegram  of  4 
November.  That  notice  is  dated  16  Novem- 
ber, 1910,  and  specifically  confines  the  plain- 
tiff's demand  for  damages  to  the  negligent 
failure  to  promptly  deliver  the  telegram 
dated  4  November,  1910.  That  notice  was 
delivered  to  the  defendant's  agent  on  16  De- 
cember, 1910.  .The  summons  in  this  action 
is  dated  16  December,  1910,  and  was  served 
the  same  day.  The  complaint  was  not  filed 
until  4  April,  1911.  Tlie  defendant  had  a 
right  to  suppose  that  the  action  was  brought 
to  recover  damages,  the  claim  for  which, 
based  on  the  telegram  of  4  November,  had 
that  day  been  delivered  to  its  agent.  The 
defendant   had   no   notice   whatever   and    no 
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right  to  suppose  that  the  plaintiff  was  suing 
upon  a  cause  of  action  relating  to  the  tele- 
gram of  30  October.  The  fact  that  the  claim 
in  writing  for  damages  had  been  presented 
to  the  defendant's  agent  on  the  very  day 
that  the  summons  was  issued  and  served  was 
well  calculated  to  mislead  the  defendant's 
agent  and  to  cause  him  to  suppose  that  the 
cause  of  action  sued  upon  was  the  failure  to 
deliver  the  telegram  of  4  November. 

It  is  plain  to  me  that  where  several  mes- 
sages, handled  perhaps  by  different  agents, 
are  involved,  the  company  acquires  no  infor- 
mation from  the  mere  service  of  a  summons 
such  as  is  issued  out  of  our  courts  from 
which  it  can  determine  on  which  message  the 
suit  is  based,  or  make  any  intelligent  inves- 
tigation which  will  enable  it  to  decide  wheth- 
er the  claim  is  just,  or  prepare  a  defense  to 
the  action. 

It  is  admitted  that  where  a  summons  has 
been  issued  and  no  complaint  filed,  it  is  not 
a  lis  pendens,  and  that  evidence  is  incompe- 
tent to  show  what  the  cause  of  action  was. 
This  is  expressly  held  by  Mr.  Justice  Walker 
in  Person  v.  Roberts,  159  N.  C.  168,  74  S.  E. 
322,  in  which  he  cites  many  supporting  au- 
thorities. 

Instead  of  the  summons  being  any  assist- 
ance to  the  defendant,  it  was  positively  mis- 
leading. When  the  plaintiff  presented  his 
elaim  for  damages  [235]  in  writing,  based 
on  the  telegram  of  4  November,  exclusively, 
the  defendant  had  a  right  to  suppose  that 
if  the  plaintiff  had  any  other  cause  of  action 
against  him,  or  any  other  claim  for  damages, 
he  would  have  embraced  that  in  his  written 
demand,  also. 

The  fact  that  he  made  claim  for  only  one 
cause  of  action  would  lead  the  defendant  to 
believe  that  the  plaintiff  had  no  other.  Con- 
sequently, w^hen  the  summons  was  served  on 
the  same  day,  immediately  after  filing  the 
written  claim,  any  reasonable  person  would 
Jiave  supposed  that  the  action  was  brought 
Holely  for  the  purpose  of  enforcing  the  writ- 
ten demand  which  had  been  made  on  the  same 
day. 

KOT£. 

Commexiceinexit  of  Suit  as  Presdfntation 
of  Claim  within  Stipulation  on  Tele- 
Crapli  Blank. 

Introductory, 

In  accord  with  the  holding  in  Smith  v. 
Western  Union  Tel.  Co.  77  S.  C.  378,  12  Ann. 
Cas.  656,  the  few  recent  cases  in  point  sup- 
port the  rule  that  the  commencement  of  a 
suit  against  a  telegraph  company  to  recover 
damages  is  a  sufficient  compliance  w^ith  a 
etipulation  requiring  a  claim  for  damages  to 


be  presented  withiii  a  certain  time  after  the 
filing  of  the  message  for  transmission. 
Petty  T.  Western  Union  Tel.  Go.  138  Ga.  314, 
75  S.  E.  152;  Western  Union  Tel.  Co.  ▼. 
McMillan  (Tex.)  174  S.  W.  918.  And  see 
the  reported  case. 

"It  is  well  settled  that  the  filing  of  a  suit 
is  the  presentation  of  a  claim"  within  the 
meaning  of  a  stipulation  requiring  a  claim 
to  be  "presented  in  writing*'  within  a  limited 
time.  Western  Union  Tel.  Co.  v.  McMillan, 
supra.  So  in  Petty  v.  W^estern  Union  Tel. 
Co.  supra,  it  was  said:  "Even  if  the  condi- 
tion printed  upon  a  telegraphic  blank,  stat- 
ing that  the  company  will  not  be  liable  for 
damages  or  statutory  penalties  in  any  case 
where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  the  message  is  filed 
with  the  company  for  transmission,  be  valid 
and  binding,  we  do  not  think  that  the  failure 
of  the  plaintiff  to  present  a  claim  in  writing 
within  sixty  days  after  the  message  was 
filed  with  the  company's  agent  for  transmis- 
sion will  defeat  the  action  in  this  case.  The 
suit  to  recover  the  penalty  was  brought  and 
served  within  sixty  days,  and  we  think  this 
was  sufficient  demand  upon  the  company  for 
the  payment  of  the  penalty." 

In  Postal  Telegraph-Cable  Co.  y.  Moss,  5 
Ga.  App.  503,  63  S.  £.  590,  it  was  held  that 
the  commencement  of  an  action  will  be 
deemed  to  be  a  compliance  with  the  stipula- 
tion if  the  suit  is  brought  within  the  time 
stipulated,  and  the  allegations  are  sufi^icient- 
ly  specific,  setting  forth  the  nature  of-  the 
claim  and  its  extent. 


I.TONS 

V. 

GRAND  TRUNK  RAILWAY  COM- 
PANT  OF  CANADA. 

Michigan  Supreme  Court — ^April  6,  1915. 

18S  Mich.  417/  152  N.  W.  88. 


Carriers  of  Goods  ^  Delay  in  Transpor- 
tatioa  —  Measure  of  Damasks. 

The  measure  of  damages  for  delay  in  trans- 
porting goods  to  market  is  the  difference  be- 
tween the  market  value  at  the  time  and 
place  at  which  delivery  should  have  been 
made  and  the  same  value  when  delivery  was 
actually  msxle,  whether  the  difference  was 
the  result  of  a  decline  in  the  market  or  of 
an  injury  suffered  by  the  goods  in  conse- 
quence of  the  delayed  delivery. 

[See  note  at  end  of  this  case.] 
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IS 5  Mich 

Same. 

Where  neither  the  shipper  nor  the  carrier 
had  any  reaBon  to  believn  that  the  shipment 
of  beans  would  spoil  after  four  or  five  da3'9 
in  a  closed  car,  and  the  beans  spoiled  in  con- 
gfqueucf;  of  negligent  failure  to  transport 
tliem  within  a  reasonable  time,  the  carrier 
cannot  relieve  itself  from  liability  on  the 
ground  that  it  had  no  notice  that  the  beans 
Were  in  an  abnormal  condition. 

[See  note  at  end  of  this  case.] 

Same. 

Where,  in  an  action  for  damages  to  a  ship- 
ment of  beans,  due  to  negligent  delay  m 
transportation,  it  appears  that  defendant  re- 
tained the  money  for  which  the  beans  were 
sold,  and  the  contract  price  is  the  only  evi- 
dence of  the  market  price  at  the  place  of 
delivery,  it  is  proper  to  instruct  that  plain- 
tiff, if  entitled  to  recover,  should  recover  the 
contract  price  at  the  place  of  delivery  at  the 
time  the  shipment  should  have  been  deliv- 
ered. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  St.  Clair  county: 
Tappan,  Judge. 

Action  by  John  Lyons,  plaintiff,  against 
Grand  Trunk  Railway  Company  of  Canada, 
defendant.  Judgment  lor  plaintiff.  Defend- 
ant brings  error.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

L.  O.  Stanley  and  W.  K.  WilUams  lor  plain- 
tiff in  error. 

Elmer  M.  Btoekwell  and  €.  L.  Benmdi^  far 
defendant  in  error. 

[418]  BnB>,  J. — Plaintiff,  a  farmer  living 
near  Marine  City,  sold  his  crop  of  beans  by 
sample,  in  the  fall  of  1912,  to  the  Michigan 
Farmers'  Elevator  Company  in  Detroit,  on 
the  basis  of  $2  for  71  pounds.  On  Noverab^ 
19,  1912,  he  shipped  them  in  204  bags  to  the 
purchaser  in  Detroit,  via  the  Rapid  Railway 
and  defendant's  line.  The  car  arrived  in  de- 
fendant's yards  in  Detroit  on  November  2l8t, 
and  the  consignee  was  notified  the  same  day. 
The  consignee  paid  the  freight  and  ordered 
the  car  to  be  delivered  to  its  elevator,  which 
waa  situated  on  defendant's  line.  Defendant 
neglected  to  deliver  the  car  until  the  after- 
noon of  November  30th.  Upon  inspection 
the  beans  were  [419]  found  to  be  heated  and 
musty,  and  the  consignee  refused  to  accept 
them.  The  plaintiff  was  notified,  and  he  at 
once  went  to  Detroit  and  conferred  with  de- 
fendant, and  through  some  arrangement 
(which  is  not  disclosed)  the  beans  were  sold 
by  the  defendant  for  $244.80.  After  deducting 
the  freight  charges,  it  left  a  balance  of 
$220.52,  which  it  still  retains.  The  plain- 
tiff's actibn  was  in  tort,  counting  upon  the 
defendant's  failure  to  observe  its  common-law 
duty  to  transport  the  beans  within  a  reason- 
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able  time.  He  was  awarded  a  verdict  of 
$738.14.  The  only  question  made  by  the 
briefs  for  our  consideration  is  whether  the 
trial  court  gave  to  the  jury  a  proper  measure 
of  damages. 

The  trial  court  in  substance  instructed  the 
jury  that,  to  entitle  plaintiff  to  recover,  they 
must  first  find  that  the  delivery  of  the  beans 
to  the  consignee  had  been  unreasonably  de- 
layed by  defendant,  and  that  such  delay  was 
the  proximate  cause  of  the  damage  claimed, 
and  in  elaboration  of  the  latter  instruction 
he  instructed  them  that,  in  order  to  entitle 
plaintiff  to  recover,  they  must  find  that  the 
beans  spoiled  after  a  reasonable  time  had 
elapsed  for  the  transportation  of  them;  and 
that,  if  they  spoiled  during  such  reasonable 
time,  the  plaintiff  was  not  entitled  to  recover. 
They  wer6  further  instructed  that,  if  they 
found  that  plaintiff  was  entitled  to  recover^ 
he  would  be  entitled  to  recover  the  contract 
price  at  Detroit  at  the  time  they  should  have 
been  been  delivered.  *, 

Counsel  are  in  substantial  accord  upon  the 
proposition  that,  whether  the  action  be  tort 
or  contract,  the  measure  of  damages  for  delay 
in  transporting  goods  is  the  different  between 
the  market  value  of  the  property  at  the  time 
and  place  at  which  the  delivery  should  have 
been  made,  and  the  same  value  when  delivery 
was  actually  made,  but  their  disagreement 
arises  out  of  what  elements  enter  into  the 
market  value.  Defendant  insists  that,  in 
arriving  at  market  [420]  value,  the  only 
thing  which  may  be  considered  is  the  differ- 
ence in  price  for  the  same  quality  of  goods, 
whereas  the  plaintiff  contends  that  not  only 
the  difference  in  price  of  the  goods  may  be 
taken  into  consideration,  but  also  any  de- 
terioration in  quality  may  be  considered  in 
arriving  at  the  market  value. 

The  general  rule  has  been  stated  as  follows : 

"Where  there  is  a  delay  for  which  the  car- 
rier is  liable,  the  measure  of  damages  is  the 
difference  between  the  market  value  of  the 
property  at  the  time  and  place  at  which  the 
delivery  should  have  been  made,  and  the  same 
value  when  delivery  was  actually  made, 
whether  the  difference  in  value  was  the  result 
of  a  decline  in  the  market,  or  of  an  injury 
suffered  by  the  goods  in  consequence  of  the 
delayed  delivery."  6  Am.  &,  Eng.  Enc.  of 
Law   (2d  ed.)    384. 

The  case  of  Weston  v.  Grand  Trunk  R.  Co. 
54  Me.  376,  92  Am.  Dec.  552,  quotes  with 
approval  the  following:     . 

**  *Then  comes  the  other  question,  whether 
he  is  entitled  to  recover  the  difference  between 
the  value  of  the  goods  to  him,  if  they  had 
been  delivered  in  proper  time,  and  their  value 
at  the  time  when  they  were  actually  deliv- 
ered. I  am  of  the  opinion  that  the  con- 
signee is  entitled  to  recover  such  difference 
in  value.'     'It  is  admitted/  remarks  Byles^ 
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J.,  in  the  same  case,  'that  deterioration  in 
quality  is  to  be  taken  in  account  in  estimat- 
ing the  damage  the  plaintiff  has  sustained; 
it  is  admitted  also  that  loss  or  diminution 
in  the  quantity  is  to  be  taken  into  account/  ** 

See  also  Nettles  v.  South  Carolina  R.  Co. 
7  Rich.  L.   (S.  C.)   190,  62  Am.  Dec.  409. 

We  think  the  foregoing  is  a  proper  state- 
ment of  the  general  rule,  and  that  the  trial 
court  was  in  no  error  in  including  the  ques- 
tion of  the  deterioration  of  the  property  as 
an  element  of  market  value,  as  the  proofs 
tended  to  show  that  the  deterioration  of  the 
beans  was  caused  after  a  reasonable  time 
had  elapsed  for  their  transportation. 

The  further  contention  is  made  that  the 
beans  were  [421]  in  an  abnormal  condition; 
that  they  contained  23  per  cent  of  moisture, 
whereas  normal  beans  contain  only  17  per 
cent;  that  the  rule  of  liability  would  apply 
only  to  normal  beans;  and  that,  before  it 
could  be  charged  with  loss  or  damage  to  ab- 
normal beans,  it  should  have  notice  of  their 
condition  at  the  time  thev  were  tendered  for 
shipment,  the  same  as  any  other  perishable 
property.  The  proofs  do  not  disclose  that  the 
beans  were  in  any  such  condition  as  would 
justify  a  classification  of  them  with  perish- 
able property.  A  witness  who  appeared  to 
be  qualified  to  speak  of  such  matters  testified 
that  beans  with  23  per  cent  of  moisture 
would  not  take  damage  in  a  closed  car  under 
four  or  five  days,  and  defendant's  own  proofs 
showed  that  the  usual  time  for  transporting 
a  car  from  Marine  City  to  Detroit  was  two 
or  three  days.  Furthermore,  there  is  no 
claim  that  plaintiff  had  any  knowledge  that 
the  beans  would  be  likely  to  spoil  in  a  closed 
car  after  four  or  five  days.  If  neither  had 
any  reason  to  believe  they  would  spoil  after 
four  or  five  days  in  a  closed  ear,  but  in  fact 
they  did  spoil  by  reason  of  the  neglect  of 
defendant,  it  should  bear  the  loss.  Illinois 
Cent.  R.  Co.  v.  McCIellan,  54  111.  58,  5  Am. 
Rep.  83. 

Counsel  relies  upon  an  English  case  to 
enforce  his  argument,  on  the  question  of 
notice.  In  that  case  a  quantity  of  rags  were 
consigned.  The  delivery  was  delayed  two 
weeks  beyond  the  usual  time  for  delivery. 
The  rags  were  damp  when  offered  for  ship- 
ment, and  as  a  result  of  the  delay  they  heated 
and  rotted.  The  court  held  that  no  recovery 
could  be  had  because  the  carrier  had  no 
notice  that  the  rags  were  damp  and  liable 
to  spoil.  Baldwin  v.  London,  etc.  R.  Co.  9 
Q.  B.  D.  582.  The  difference  between  that 
«ase  and  the  one  under  consideration  lies 
in  the  fact  that  proof  was  made  in  this  case 
that  the  injury  to  the  beans  occurred  after 
a  reasonable  time  had  elapsed  for  their  trans- 
portation. If  this  fact  had  not  been  [422] 
made  to  appear,  a  like  result  would  doubtless 
have  been  reached  In  this  case. 


Inasmuch  as  the  defendant  retains  the 
money  for  which  the  beans  were  actually  sold, 
and  for  the  further  reason  that  the  contract 
price  was  the  only  evidence  of  market  price 
at  the  place  of  delivery,  we  think  the  measure 
of  damages  directed  by  the  trial  court  was 
correct. 

The  judgment  will  be  affirmed. 

Brooke,  C.  J.,  and  McAlvay,  Kulm,  Stone, 
Ostrander,  Moore,  and  Steere,  JJ.,  concurred. 


NOTE. 

Measure  of  Damages  for  Carrier's  De- 
lay in  Transporting  Goods  Besnltins 
in  Depreciation  in  Value. 

General  Rule,  164. 
Application  of  Rule,  167. 
Qualification  of  Rule,  170. 
Effect  of  Contractual  or  Statutory  Limitation 
of  LiabiKty,  170. 


General  Rule. 

In  the  absence  of  an  express  contract,  there 
is  an  implied  promise  on  the  part  of  a 
carrier  of  goods  to  transport  freight  within 
a  reasonable  time,  and  if  any  unreasonable 
and  unnecessary  delay  occurs  in  the  transpor- 
tation of  the  goods,  the  carrier  is  liable  for 
the  immediate  and  proximate  damages  re- 
sulting from  his  neglect  of  duty.  4  R.  C.  L. 
tit.  CarrterSf  p.  737.  And  the  loss  of  value 
resulting  from  the  carrier's  delay  in  trans* 
porting  goods  is  such  an  immediate  and  proxi- 
mate effect  of  the  carrier's  neglect  of  duty 
as  to  make  it  liable  therefor  The  measure 
of  damages  recoverable  is  ordinarily  the  dif- 
ference between  the  value  of  the  goods  at  the 
place  of  destination  at  the  time  of  delivery 
and  what  their  value  would  have  been  at 
that  place  at  the  proper  time  for  delivery. 

England. — CoUard  v.  South  Eastern  R.  Co. 
7  H.  &  X.  79,  7  Jur.  N.  S.  950,  30  L.  J. 
Exch.  393,  4  L.  T.  N.  S.  410,  9  W.  R.  697, 
158  Eng.  Rep.  (Reprint)  400;  Dunn  v.  Buck- 
nail  [1902]  K.  B.  614,  distinguishing  The 
Parana,  1  P.  D.  462,  2  P.  D.  118;  Wilson  v. 
Lancashire,  etc.  R.  Co.  9  C.  B.  K.  S.  632,  99 
E.  C.  L.  632,  142  Eng.  Rep.  (Reprint)  248; 
Great  Western  R.  Co.  v.  Redmayne,  L.  R.  1 
C.  P.  329;  Bauld  v.  Smith,  40  Nova  Scotia 
294.  See  also  Woodger  v.  Great  Western  R. 
Co.  L.  R.  2  C.  P.  318, 

United  States. — Bussey  v.  Memphis,  etc.  R. 
Co.  13  Fed.  330,  4  McCrary  405;  Milne  v. 
Douglass,  17  Fed.  482,  4  McCrary  368;  Page 
V.  Munro,  Holmes  232,  18  Fed.  Cas.  No. 
10,665;  In  re  Petersen,  21  Fed.  885.  Compare 
The  Gentlemen,  Die.  Adm.  110,  10  Fed. 
Cas.  No.  5,324,  reversed  on  other  grounds  1 
Blatchf.  196,  10  Fed.  Cas.  No.  5,323. 
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Alabama. — Pilcher  v.  Central  of  Georgia  R. 
Co.  155  Ala.  316,  46  So.  765. 

Arkansas. — Chicago,  etc.  R.  Co.  v.  Cunning- 
ham Commission  Co.  192  S.  W.  211. 

Georgia. — Columbus,  etc.  Ry.  v.  Flournoy, 
75  Ga.  746;  Western,  etc.  R.  Co.  t.  Summer- 
our,  139  Ga.  545,  77  S.  K.  802  (construing 
statute).  See  also  Atlanta,  etc.  R.  Co.  v. 
Texas  Qrate  Co.  81  Ga.  602,  9  S.  E.  600. 

Illinois. — Galena,  etc.  Union  R.  Co.  v.  Rae, 
18  111.  488,  68  Am.  Dec.  574;  Illinois  Cent. 
R.  Co.  V.  McClellan,  64  111.  68,  6  Am.  Rep. 
83;  Illinois  Cent.  R.  Co:  v.  Cobb,  72  111. 
148;  LouisTille,  etc.  R.  Co.  v.  Heilprin,  95 
111.  App.  402;  Euston  v.  Erie  R.  Co.  147 
111.  App.  594;  McCabe  v.  Atchison,  etc.  R. 
Co.  154  111.  App.  380;  Produce  Reporter  Co. 
V.  Adams  Express  Co.  176  III.  App.  74.  See 
also  Illinois  Cent.  R.  Co.  v.  Holden,  64  111. 
147,  note;  Illinois  Cent.  R.  Co.  v.  Cobb,  64 
111.  347,  note;  Jackson  v.  New  York  Cent, 
etc.  River  R.  Co.  167  111.  App.  461 ;  McFadden 
T.  Union  Stock  Yards,  etc.  Co.  185  111.  App. 
94 

Indiana. — Pittsburgh,  etc.  R.  Co.  v.  Knox, 
177  Ind.  344,  98  N.  E.  295. 

lotva, — Clark  v.  American  Express  Co.  130 
la.  254,  106  N.  W.  642. 

Kentucky. — Illinois  Cent.  R.  Co.  v.  Hop- 
kinsville  Canning  Co.  132  Ky.  578,  116  S.  W. 
758;  Illinois  Cent,  R.  Co.  v.  Nelson,  97  S. 
\V.  757,  30  Ky.  L.  Rep.  114.  Sec  also  New- 
port News,  etc.  R.  Co.  v.  Mercer,  96  Ky.  475, 
29  S.  W.  301,  16  Ky.  L.  Rep.  555. 

Louisiana. — ^Lowery  v.  Young,  1  La.  232; 
Rathbone  v.  Neal,  4  La.  Ann.  567,  50  Am. 
Dec.  579.  See  also  Murrell  v.  Dixey,  14  La. 
Ann.   298. 

Maine. — ^Weston  v.  Grand  Trunk  R.  Co. 
54  Me.  376,  92  Am.  Dec.  552;  Dunham  v. 
Boston,  etc.  R.  Co.  70  Me.  164,  35  Am.  Rep. 
314. 

Maryland. — Stevens  v.  Northern  Cent.  R. 
Co.  98  Atl.  551. 

Massachusetts. — Cutting  v.  Grand  Trunk 
R.  Co.  13  Allen  381;  Scott  v.  Boston,  etc. 
Steamship  Co.  106  Mass.  468;  Fox  v.  Boston, 
etc.  R.  Co.  148  Mass.  220,  19  N.  E.  222, 
1  L.R.A.  702.  See  also  Swift  River  Co.  v. 
Fitchburg  R.  Co.  169  Mass.  326,  47  N.  E. 
1015,  61  Am.  St.  Rep.  288. 

Michigan. — ^Houseman  v.  Merchants'  Dis- 
patch Transp.  Co.  104  Mich.  300,  62  N.  W. 
290.    And  see  the  reported  case. 

Mississippi. — New  Orleans,  etc.  R.  Co.  t. 
Tyson,  46  Miss.  729;  Southern  Pac.  R.  Co. 
V.  A.  J.  Lyon  k  Co.  reported  in  full,  post,  this 
volume,  at  page  171.  See  also  Vicksburg,  etc. 
R.  Co.  V.  Ragsdale,  46  Miss.  458. 

Missouri. — Faulkner  v.  South  Pac.  R.  Co. 
51  Mo.  311;  Lesinsky  v.  Great  Western  Dis- 
patch, 13,  Mo.  App.  576;  D.  Klass  Commis- 
sion Co.  V.  Wabash  R.  Co.  80  Mo.  App.  164; 
Hardin  Grain  Co.  ▼.  Missouri  Pac.  R.  Co.  120 


Mo.  App.  203,  96  S.  W.  681 ;  Cowherd  v.  St. 
Louis,  etc.  R.  Co.  151  Mo.  App.  1,  131 
S.  W.  765. 

New  York. — Baumann  v.  New  York,  etc. 
R.  Co.  35  Misc.  223,  71  N.  Y.  S.  832;  G.  S. 
Roth  Clothing  Co.  v.  Maine  Steamship  Co. 
42  Misc.  550,  86  N.  Y.  S.  25;  G.  S.  Roth 
Clothing  Co.  v.  Maine  Steamship  Co.  44  Misc. 
237,  88  N.  Y.  S.  987;  Bracco  v.  Merchants' 
Despatch  Transp.  Co.  61  Misc.  60,  113  N.  Y. 
S.  131;  Ward  v.  New  York  Cent.  R.  Co.  47 
N.  Y.  29,  7  Am.  Rep.  405;  Holden  v.  New 
York  Cent.  R.  Co.  54  N.  Y.  662;  Sherman  v. 
Hudson  River  R.  Co.  64  N.  Y,  254;  Mankoff 
V.  Erie  R.  Co.  97  Misc.  415,  161  N.  Y.  S. 
346;  Isham  v.  Erie  R.  Co.  112  App.  Div. 
612,  98  N.  Y.  S.  609.  See  also  Livingston  v. 
New  York  Cent.  etc.  R.  Co.  6  Hun  562,  af- 
firmed 76  N.  Y.  631 ;  Brown  v.  Weir,  95  App. 
Div.  78,  88  N.  Y.  S.  479;  Kent  v.  Hudson 
River  R.  Co.  22  Barb.  278;  Briggs  v.  New 
York  Cent.  R.  Co.  28  Barb.  515;  Kaiser  v. 
Fuller  Express  Co.  88  Misc.  532,  150  N.  Y. 
S.  974.  Compare  Wibert  v.  New  York,  etc 
R.  Co.  19  Barb.  36,  affirmed  12  N.  Y.  245; 
Jones  V.  New  York,  etc.  R.  Co.  29  Barb. 
633;  Kirkland  v.  Leary,  2  Sweeny  677. 

Ohio. — Baltimore,  etc.  R.  Co.  v.  0*Donnell, 
49  Ohio  St.  489,  32  N.  E.  476,  34  Am.  St. 
Rep.  579,  21  L,R.A.  117.  See  also  Devereux 
V.  Buckley,  34  Ohio  St.  16,  32  Am.  Rep.  342; 
Ackerland  v.  Louisville,  etc.  R.  Co.  83  Ohio 
St.  293,  94  N.  E.  423. 

Oklahoma. — Missouri,  etc.  R.  Co.  v.  Foote, 
reported  in  full,  post,  this  volume,  at  page 
173;  Choctaw,  etc.  R.  Co.  v.  Jacobs,  15 
Okla.  493,  82  Pac.  502;  Chicago,  etc.  R.  Co. 
V.  Broe,  16  Okla.  25,  86  Pac.  441.  See  §  2869, 
Okla.  Rev.  Stat.  1910  Ann. 

Houth  Carolina. — Nettles  v.  South  Caro- 
lina R.  Co.  7  Rich.  L.  190,  62  Am.  Dec.  409; 
McKerall  v.  Atlantic  Coast  Line  R.  Co.  76 
S.  C.  338,  66  S.  E.  965;  Rutland  v.  Southern 
R.  Co.  81  S.  C.  448,  62  S.  E.  865;  Bullock 
V.  Charleston,  etc.  R,  Co.  82  S.  C.  376,  64 
S.  E.  234. 

Tennessee. — Illinois  Cent.  R,  Co.  v.  South- 
ern Seating,  etc.  Co.  104  Tenn.  568,  58  S.  W. 
303,  78  Am.  St.  Rep.  933,  50  L.R.A.  729.  See 
also  Jett  V.  Southern  R.  Co.  130  Tenn.  237, 
241,  169  S.  W.  767. 

^exo*.— Chicago,  etc.  R.  Co.  v.  C.  C.  Mill 
Elevator,  etc.  Co.  87  S.  W.  753;  Galveston, 
etc.  R.  Co.  V.  Douglass,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  67;  Galveston,  etc.  R.  Co. 
V.  Watson,  1  White  &  W.  Civ.  Cas.  Ct.  App. 
814;  Missouri  Pac.  R.  Co.  v.  White,  3 
Willson  Civ.  Cas.  Ct.  App.  §  160;  Gulf,  etc 
R.  Co.  V.  Barber,  60  Tex.  Civ.  App.  234,  127 
S.  W.  258;  Southern  Pac.  Co.  v.  Booth,  39 
S.  W.  585;  Gulf,  etc.  R.  Co.  v.  Pickens,  58 
S.  W.  156;  Foster  v.  International,  etc.  R. 
Co.  175  S.  W.  762.  See  also  Texas,  etc.  R. 
Co.  T.  Nicholson,  61  Tex.  491;  Missouri,  etc. 
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R.  Co.  V.  Webb,  20  Tex.  Civ.  App.  431,  49 
S.   \V.   526. 

Virginia. — See  Norfolk,  etc.  R.  Co.  v.  Pot- 
ter, 110  Va.  427,  66  S.  E.  34. 

Wisconsin. — Peet  v.  Chicago,  etc.  R.  Co.  20 
Wis.  r>94,  91  Am.  Dec.  446. 

In  Ward  v.  New  York  Cent.  R.  Co.  47  N. 
Y.  29,  7  Am.  Rep.  405,  the  court,  stating 
the  rule  and  the  reason  therefor,  said: 
**\Vhere  a  carrier  from  mere  negligence,  from 
plain  violation  of  duty,  omits  to  transport 
merchandise  bevond  a  reasonable  time  and 
its  market  value  falls  in  the  meantime,  the 
true  rule  of  damages  in  my  judgment  both 
upon  principle  and  authority  is  the  differ- 
ence in  its  value  at  the  time  and  place  it 
ought  to  have  been  delivered  and  the  time 
of  its  actual  delivery.  The  rule  is  simple,  and 
though  it  may  sometimes  operate  harshly, 
easily  applied.  Sagacious  business  men  rely 
upon  their  ability  to  judge  of  the  market  in 
undertaking  large  commercial  projects.  Ac- 
cording to  their  views  of  the  market,  they 
send  their  merchandise  by  a  quick  or  by  a 
slow  carrier,  and  make  compensation  ac- 
cordingly. A  contrary  rule  would  deprive 
them  of  all  benefit  of  a  rapid  transit.  It 
would  be  left  to  the  caprice  of  the  carrier 
when  to  transport,  and  the  owner  could  have 
no  relief.  It  would  be  no  answer  to  say  that 
the  owner  might  make  a  special  contract  for 
the  transport  at  a  given  time.  The  contract 
would  have  to  contain  a  special  provision  to 
pay  these  damages  or  the  carrier's  liability 
would  not  be  altered.  If  a  special  contract 
be  needed,  I  think  it  falls  upon  the  defendant 
to  make  it,  or  the  company  will  be  liable 
for  not  delivering  in  a  reasonable  time.  If 
the  carrier  would  be  liable  for  these  damages 
upon  a  special  contract  to  transport  by  a 
given  time,  he  clearly  would  be  for  a  violation 
of  his  duty.  In  the  absence  of  any  special 
agreement,  the  law  implies  that  the  carrier 
agrees  to  transport  in  a  reasonable  time. 
That  is  his  duty.  In  failing  to  do  so,  he 
not  only  violates  his  duty,  but  also  the  con- 
tract upon  whioh  it  is  based.  The  only  legal 
difference  is  that  by  the  special  contract  the 
carrier  agrees  and  is  required  absolutely  to 
transport  by  a  given  time.  In  such  case,  no 
excuses  will  save  him  from  damages  for  a 
breach  such  as  will  entirely  shield  him  in 
the  absence  of  a  special  agreement.  (Red. 
on  Rail.  161-3,  273;  Harmony  v.  Bingham, 
12  N.  Y.  99.)  It  is  well  settled  law  that  a 
carrier,  on  an  entire  failure  to  deliver,  is 
liable  for  the  market  price  of  the  goods  at 
the  time  and  place  for  delivery.  ...  If 
liable  for  the  market  price  at  the  time  and 
place  for  delivery  where  not  delivered  at  all, 
it  would  seem  equally  rational  that  if  by 
reason  of  the  inexcusably  negligent  delay  of 
the  carrier  the  value  of  the  goods  has  de- 
preciated in  market,  he  should  be  liable  to  the 


ownor  to  the  extent  of  tliat  depreciation.  The 
pur]>ose  of  the  law  is  to  make  the  owner 
whole  in  each  ease.  .  .  .  Had  the  goods 
been  injured  by  reason  of  improper  exposure 
by  the  carrier,  and  thus  had  become  depreci- 
ated in  their  market  value,  it  is  clear  that 
the  carrier  would  be  liable  for  the  loss.  It 
was  his  negligence  that  caused  it.  Here  his 
negligent  delay  causini  the  loss.  It  did  not 
cause  the  decline  in  the  general  market,  but 
it  deprived  the  owner  of  his  right  to  the 
higher  market  price.  The  defendant's  negli- 
gent violation  of  its  duty  thus  deprived  the 
plaintiff  of  his  right,  and  placed  this  loss 
upon  him.  In  substance,  this  loss  is  the 
same  to  the  plaintiff  as  if  the  injury  had  been 
done. to  the  property  itself  and  thus  dimin- 
ished its  market  value.  The  injury  also  is 
natural  and- direct.  There  is  no  second  step; 
no  action  of  the  owner  with  a  third  person 
by  contract  or  otherwise.  It  is  true  there  are 
fluctuations  in  the  market.  They  prevail  to 
some  extent  as  to  all  commodities  whicli  are 
the  subject  of  transportation.  That  is  not 
a  sufficient  reason  for  abolishing  their  use  in 
ascertaining  the  rights  and  liabilities  of 
parties.  Confessedly  they  regulate  the  rights 
of  parties  where  there  is  an  entire  failure 
to  deliver  either  by  a  carrier  or  by  a  vendor. 
Legally  they  are  the  true  measure  of  the 
value  of  the  goods.  Arriving  so  late,  later 
by  tlie  carrier's  negligence,  these  goods  were 
not  worth  as  much  as  at  the  time  they  should 
have  arrived;  not  so  much  when  measured 
by  the  rule  that  governs  the  commercial 
community.  Their  actual  value  was  leas 
when  measured  by  the  only  standard  that 
regulates  values.  .  .  .  This  is  the  only 
rule  that  does  justice  between  the  parties." 

In  Wilson  v.  Lancashire,  etc.  R.  Co.  0  C. 
B.  N.  S.  632,  99  E.  C.  L.  632,  142  Eng.  Rep. 
(Reprint)  248,  it  was  said  by  Willes,  J.: 
'*It  appears  to  me  that  the  damage  in  respect 
of  the  goods  being  depreciated  in  value  in 
consequence  of  their  arrival  at  a  time  when 
they  were  less  in  demand  and  less  capable  of 
being  applied  usefully  by  the  plaintiff,  is  the 
ordinary,  natural,  and  immediate  conse- 
quence of  the  delay,  for  which  the  carrier  is 
answerable.  I  think  it  may  be  put  as  matter 
of  ordinary  experience,  that,  amongst  the 
causes  of  the  fluctuations  in  price  to  whioU 
merchajidise  is  subject,  is  the  fact  that  cer- 
tain goods  are  more  in  demand  at  one  tinio 
than  at  another,  in  consequence  of  their  being 
more  capable  of  being  disposed  of  upon  ad- 
vantageous terms.  It  appears  to  me  that  that 
is  matter  of  ordinary  experience  and  knowl- 
edge, and  that  a  loss  thus  arising  may  well 
be  said  to  be  the  direct  and  immediate  eon- 
sequence  of  an  unreasonable  delay  in  the 
carriage  and  delivery  of  goods." 

So  in  St.  Louis,  etc.  R.  Co.  v.  Mudford,  48 
Ark.  502,  3  S.  W.  814,  it  was  said:     "The 


LYONS  V.  GRAND  TRUNK  R.  CO. 

185   Mich.  4i7. 


167 


theory  of  the  rule  is  this:  'Where  there  ia 
a  negligent  delay  in  transportation,  the  thing 
which  the  owner  does  not  receive,  when  he  is 
entitled  to  it,  is  goods  of  their  value  at 
that  time.  The  thing  which  he  afterwards 
receives  is  goods  of  a  value  at  a  different 
time,  which  is  not  necessarily  the  same  value. 
.  .  .  If  the  market  value  of  the  goods  is 
less  when  they  are  actually  delivered  than 
it  was  when  they  ought  to  have  been  deliv- 
•ered,  the  fall  in  the  market  value  is  not  a 
cause,  but  an  incident,  or  consequence,  of  the 
diminution  of  the  intrinsic  or  merchantable 
▼alue  of  the  goods,  and  evidence  of  the  in- 
jury which  the  owner  has  suffered  by  the 
wrongful  act  of  the  carrier;'  and  the  diminu- 
tion in  the  market  value  is  a  real  and  actual 
loss  of  a  portion  of  the  real  and  intrinsic 
value,  as  much  as  a  change  for  the  worse  in 
the  quality  of  the  goods.  When  the  parties 
entered  into  the  contract  of  shipment  it  is 
presumed  that  they  had  in  contemplation  this 
loss,  as  the  probable  result  of  the  breach  of 
it,  and  contracted  with  reference  to  it.  Hence 
the  law  imposes  on  the  carrier  the  duty  to 
pay  it  as  a  compensation  for  the  injury  he 
has  done  by  the  failure  to  perform  his  con- 
tract. 3  Sutherland  on  Damages,  p.  218; 
Hadley  v.  Baxendale,  9  Exch.    (Eng.)    341." 

It  is  immaterial  whether  the  depreciation 
in  value  results  from  a  drop  in  the  market 
price  of  goods  of  the  particular  kind,  or 
from  a  deterioration  in  the  quality  of  the 
goods  themselves,  where  the  deterioration  is 
proximately  caused  by  the  carrier's  negli- 
gence, or  whether  the  depreciation  results 
from  a  combination  of  the  two  causes. 

Alabama. — Southern  R.  Co.  v.  Langley,  184 
Ala.  524,  63  So.  545 ;  Louisville,  etc.  R.  Co.  ▼. 
Cheatwood,  14  Ala.  App.  175,  68  So.  720. 

Arkansas, — St.  Louis,  etc.  R.  Co.  v.  Phelps, 
46  Ark.  4S5;  Prescott,  etc.  R.  Co.  v.  Davis, 
191  S.  W.  210. 

Illinois. — Chicago,  etc.  R.  Co.  v.  Thrapp,  5 
111.  App.  502.  See  also  St.  Louis,  etc.  R. 
Co.  V.  Cumbie,  101  Ark.  172,  141  S.  W.  939. 

Kentucky. — See  Newport  News,  etc.  Valley 
R.  Co.  V.  Mercer,  96  Ky.  475,  29  S.  W.  301, 
16  Ky.  L.  Rep.  555. 

Maryland. — Philadelphia,  etc.  R.  Co.  v.  Dif- 
fendal,  109  Md.  494,  72  Atl.   19.3.  458. 

Massachusetts. — Ingledew  v.  Northern  R. 
Co.  7  Gray  86. 

lftcfci^a».-^Loveland,  etc,  Co.  v.  Waters, 
169  N.  W.  477. 

IfMsoiM^.— Parsons-Applegate  Co.  v.  Louis- 
ville, etc.  R.  Co,  136  Mo.  App.  494,  118  S. 
W.  101. 

.Vew?  yorfc.— Scovill  v.  Griffith,  12  N.  Y. 
509.  See  also  Place  v.  Union  Express  Co. 
2  Hilt.  19. 

North  Carolina. — Van  Lindley  v.  Richmond, 
etc.  R.  Co.  88  N.  C.  547. 

Oklahoma. — Choctaw,  etc.  R.  Co.  v.  Jacobs, 
15  Okla.  493,  82  Pac.  502;   Chicago,  etc.  R. 


Co.  V.  Broe,  16  Okla.  25,  86  Pac.  441;  Mis- 
souri, etc.  R.  Co.  v.  Foote,  reported  in  full, 
post,  at  p.  173.  See  §  2869,  Okla.  Rev.  Stat. 
1910  Aim. 

Pennsylvania. — Ruppel  v.  Alleglieny  Val- 
ley Ry.  167  Pa.  St.  166,  31  Atl.  478,  46 
Am.  St.  Rep.  666. 

Temicssee. — Illinois  Cent.  R.  Co.  v.  South- 
ern Seating,  etc.  Co.  104  Tenn.  568,  58  S.  W. 
303,  78  Am.  St.  Rep.  933,  50  L.R.A.  729. 

Texas. — St.  Louis  Southwestern  R.  Co.  v. 
Cates,  15  Tex.  Civ.  App.  135,  38  S.  W.  648; 
Missouri,  etc.  R.  Co.  v.  Carpenter,  52  Tex. 
Civ.  App.  585,  114  S.  W.  900;  Gulf,  etc.  R. 
Co.  V.  Stewart,  141  S.  W.  1020;  Texas,  etc.  K. 
Co.  V.  Bigham,  67  S.  W.  522;  San  Antonio, 
etc.  R.  Co.  V.  Josey,  71  S.  W.  606.  See  also 
Texas,  etc.  R.  Co.  v.  Nicholson,  61  Tex.  491. 

Virginia, — Baltimore,  etc.  R.  Co.  v.  Hudg- 
ins,  116  Va.  27,  81   S.  E.  48. 

Canada. — McGill  v.  Grand  Trunk  R.  Co. 
19  Ont.  App.  245. 

A  number  of  cases  taking  into  view  ele- 
ments which  were  probably  overlooked  rather 
than  negatived  in  the  statement  of  the  rule 
in  tlie  caseH  heretofore  cited  state  that  the 
measure  of  damages  for  a  carrier's  delay  in 
transporting  goods  is  the  difference  in  market 
value  at  the  place  of  destination  between  the 
time  when  the  goods  ought  to  have  been  de- 
livered and  the  time  they  were  actually  de- 
livered, less  the  transportation  charges,  with 
interest  on  the  balance  from  the  time  the 
goods  ought  to  have  been  delivered.  St. 
Louis,  etc.  R.  Co.  v.  Mudford,  48  Ark.  502, 
3  S.  W.  814;  Crutcher  v.  Choctaw,  etc.  R. 
Co.  74  Ark.  358,  85  S.  W.  770;  Kansas  City 
Southern  R.  Co.  v.  Mabry,  112  Ark,  110,  165 
S.  W.  279;  Southern  Express  Co.  v.  Hanaw, 
134  Ga.  445,  67  S.  E.  944,  137  Am.  St.  Rep. 
227;  Ix)ui8ville,  etc.  R.  Co.  v.  Cheatwood,  14 
Ala.  App.  175,  68  So.  720.  See  also  Missouri, 
etc.  R.  Co.  V.  Truskett,  104  Fed.  728,  44  C. 
C.  A.  179;  Louis  v.  Steamboat  Buckeye,  1 
Handy  (Ohio)  150;  St.  Louis,  etc.  R.  Co 
v.  Coolidge,  73  Ark.  112,  3  Ann.  Cas.  582, 
83  S.  W.  333,  108  Am.  St.  Rep.  21,  67  L.R.A 
555;  Chicago,  etc.  R.  Co.  v.  Newhouse  Mill, 
etc.  Co.  90  Ark.  452,  119  S.  W.  646:  Kansas 
City  Southern  R.  Co.  v.  Mabry,  112  Ark. 
110,  165  S.  W.  279;  East  Tennessee,  etc.  R. 
Co.  V.  Johnson,  85  Ga.  497,  11  S.  E.  809: 
Pittsburgh,  etc.  R.  Co.  v.  Wood,  45  Ind.  App. 
1,  84  N.  E.  1009,  88  N.  E.  709:  Missouri,  etc. 
R.  Co.  V.  Carpenter,  52  Tex.  Civ.  App.  585, 
114  S.  W.  900;  Newell  v.  Smith,  49  Vt.  255. 

Application  of  Rule, 

The  rule  that  the  difference  between  the 
value  of  the  goods  at  the  place  of  destination 
at  the  time  they  ought  to  have  been  delivered 
and  their  value  at  the  time  they  are  delivered 
is  the  measure  of  damages  for  the  carrier's 
delay    applies    where    special    damages    are 
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claimed,  which  cannot  be  recovered  because 
of  the  absence  of  a  notice,  express  or  implied, 
to  the  carrier  at  the  time  of  the  shipment  of 
the  goods,  of  the  circumstances  warranting 
tlie  recovery  of  special  damages.    Great  West- 
ern K.  Co.  V.  Ke<lmayne,  L.  R.  1  C.  P.  <Eng.) 
329;   The  Golden  Rule,   9  Fed.  334;   Central 
Tiust  Co.  V.  Savannah,  etc.  R.  Co.  69  Fed. 
683;   Chicago,  etc.  R.  Co.  v.  Newhouse  Mill, 
etc.  Co.  90  Ark.  452,  119  S.  W.  646;  Illinois 
CVnt.  R.  Co.  V.  Nelson  (Ky.)   97  S.  W.  757; 
Bracco   v.   Merchants'  Despatch   Transp.   Co. 
61   Misc.   60,   113   N.  Y.   S.  131;    Lee  v.  St. 
Louis,  etc.  R.  Co.  136  N.  C.  633,  48  S.  K.  809 ; 
]{ouston,  etc.  Cent.  R.  Co.  v.  Hogg,  2  Posey 
Unrep.  Cas.   (Tex.)   544;  Gulf,  etc.  R.  Co.  v. 
Jeseee,  2   VVillson  Civ.  Cas.  Ct.  App.  §  405; 
(ialvcston,  etc.  R.  Co.  v.  Watson,  1  White  & 
W.  Civ.  Cas.  Ct.  App.  814;  St.  Louis  South- 
western R.  Co.  V.  Oates,  15  Tex.   Civ.  App. 
135,  38  S.  W.  648;  International,  etc.  R.  Co. 
v.  Philips,  63  Tex.  590;  Stevens  v.  St.  Louis 
Southwestern  R.  Co.   (Tex.)    178  S.  W.  810; 
Gulf,  etc.  R.  Co.  V.  Barber,  60  Tex.  Civ.  App. 
234,  127  S.  W.  258;  Dorrance  v.  International 
etc.  R,  Co.  53  Tex.  Civ.  App.  460,  126  S.  W. 
694.     See  also  International,  etc.  R.  Co.  v. 
Hatchell,  22  Tex.  Civ.  App.  498,  55  g.  W.  186. 
Thus  where  the  goods  are  shipped  in  fulfil- 
ment of  a  contract,  and  owing  to  the  negligent 
delay  of  the  carrier  they  are  rejected  by  the 
purchaser,  the  carrier  is  not  liable   for  the 
difference  between  the  contract  price  and  the 
market  value  of  the  goods  at  the  place  of 
destination  at  the  time  of  their  arrival.     St. 
Louis,  etc.  R.  Co.  v.  Mudford,  48  Ark.  502, 
3  B.  W.  814:  Murrell  v.  Pacific  Express  Co. 
54  Ark.  22,  14  S.  W.  1098,  26  Am.  St.  Rep. 
17;   Columbus,  etc.  Ry.  v.  Flournoy,  75  Ga. 
745;  Scott  v.  Boston,  etc.  Steamship  Co.  106 
Mass.  468 ;  Southern  Pac.  R.  Co.  v.  A.  J.  Lyon, 
reported  in  full,  post,  this  volume,  at  page 
171;   Garlington,   Ft.  Worth,  etc.   R.  Co.  34 
Tex.  Civ.  App.  274,  78  S.  W.  ^68 ;   Chicago, 
etc.  R.  Co.  V.  C.  C.  Mill  Elevator,  etc.  Co. 
(Tex.)  87  S.  W.  753.    The  contrary  has,  liow- 
ever,  been  held.   Louisville,  etc.  R.  Co.  v.  Heil- 
prin,   95  111.   App.   402;    Euston   v.   Erie   R. 
Co.  147  111.  App.  594.     And  see  the  reported 
case.     See  also  Illinois  Cent.  R.  Co.  v.  Mc- 
Clellan,  54  111.  58,  5  Am.  Rep.  83;   Illinois 
Cent.   R.  Co.  v.  Cobb,  64  111.  143;   Norfolk, 
etc.  R.  Co.  V.  Wilkinson,  106  Va.  775,  56  S.  E. 
808.    Compare  Chicago,  etc.  R.  Co.  v.  Thrapp, 
6  111.  App.  502. 

It  seems,  however,  that  the  contract  price  is 
admissible  as  bearing  on  the  market  price  of 
the  goods  at  the  time  when  they  ought  to  have 
been  delivered.  Yazoo,  etc.  R.  Co.  v.  Peeples, 
106  Miss,  604,  64  So.  262 ;  Garlington,  etc.  R. 
Co.  34  Tex.  Civ.  App.  274,  78  S.  W.  368. 
And  see  the  reported  case.  Compare  Colum- 
bus, etc.  Ry.  V.  Flournoy,  75  Ga.  745. 

Of  course  where  the  carrier  has  notice  that 
the  goods  are  shipped  in  fulfilment  of  a  con- 


tract, his  liability  for  delay  will  be  measured 
by  the  difference  between  the  contract  price 
and  the  market  value  of  the  goods  at  the 
time  they  are  actually  delivered.  Deming 
V.  Grand  Trunk  R.  Co.  48  N.  H.  455,  2  Am. 
Rep.  267;  Medbury  v.  New  York,  etc.  R» 
Co.  26  Barb.  (N.'y.)  564;  Illinois  Cent. 
R.  Co.  V.  Southern  Seating,  etc.  Co.  104 
Tenn.  568,  58  S.  W.  303,  78  Am.  St.  Rep. 
933,  50  L.R.A.  729;  Houston,  etc.  Cent.  R.  Co. 
V.  Hogg,  2  Posey  Unrep.  Cas.  (Tex.)  544; 
Missouri,  etc.  R.  Co.  v.  Hopkins,  52  Tex.  Civ. 
App.  166,  113  S.  W.  306;  Gulf,  etc.  R.  Co.  v. 
Blalock    (Tex.)    162  S.  W.  1009. 

Where  owing  to  the  delay  of  the  carrier 
the  goods  for  any  cause  become  wholly  value- 
less, the  measure  of  damages  recoverable 
is  what  the  goods  would  have  been  worth 
had  they  been  delivered  at  the  proper  time^ 
Kansas  City  Southern  R.  Co.  v.  Mabry,  112 
Ark.  110,  165  S.  W.  279;  Southern  Express 
Co.  v.  Briggs,  1  Ga.  App.  294,  57  S.  B.  1066 
(construing  statute)  ;  Produce  Reporter  Co. 
V.  Adams  Express  Co.  176  III.  App.  74;  Lam- 
bert-Murry  Co.  v.  Southern  Express  Co.  146 
N.  C.  321,*  59  S.  E.  991 ;  Missouri,  etc.  R.  Co. 
V.  Carpenter,  52  Tex.  Civ.  App.  685,  114  S.  W. 
900;  Baltimore,  etc.  R.  Co.  v.  Hudgins,  115 
Va.  27,  81  S.  £.  48.  See  also  Prescott,  etc. 
R.  Co.  V.  Davis  (Ark.)  191  S.  W  210; 
Southern  Express  Co.  v.  Hanaw,  134  Ga.  445, 
67  S.  E.  944,  137  Am.  St.  Rep.  227;  Missouri 
Pac.  R.  Co.  V.  Peru- Van  Zandt  Implement  Co. 
73  Kan.  295,  9  Ann.  Cas.  790,  85  Pac.  406^ 
87  Pac.  80,  117  Am.  St.  Rep.  468,  6  I..R.A. 
(N.S.)  1058;  Baltimore,  etc.  R.  Co.  v.  Sper- 
ber,  117  Md.  595,  84  Atl.  72 ;  Poore  v.  South- 
ern Express  Co.  101  S.  C.  504,  86  S.  E.  21. 

A  carrier  is  responsible  for  the  damage 
caused  by  its  delay  in  the  transportation  of 
the  goods  in  consequence  of  which  the  goods 
arrive  at  a  time  when  the  market  value  of  the 
goods  is  lessened  by  reason  of  the  close  of  the 
season  for  goods  of  that  particullir  kind. 
Wilson  V.  Lancashire,  etc.  R.  Co.  9  €.  B.  N. 
S.  (Eng.)  632,  99  E.  C.  L.  632,  142  Eng. 
Rep.  ( Reprint )  248 ;  Schulzc  v.  Great  Eastern 
R.  Co.  19  Q.  B.  D.  (Eng.)  30;  Rowe  v.  The 
City  of  Dublin,  1  Ben.  46,  20  Fed.  Cas.  No. 
12,094:  McGill  v.  Grand  Trunk  R.  Co.  19  Ont. 
App.  245.  Compare  Rosenberg  v.  Delaware, 
etc.  R.  Co.  88  Misc.  1,  150  N.  Y.  S.  76. 
Thus  in  discussing  the  measure  of  damages 
recoverable  for  delay  in  the  transportation 
of  samples  whereby  "the  plaintiff  lost  the 
season,"  it  has  been  said :  **The  learned  judge 
who  tried  the  case  had  told  the  jury  that  they 
were  at  liberty  to  take  into  consideration 
the  fact  that  the  plaintiff  had  lost  the  season 
in  consequence  of  the  nonarrival  of  the  cloth 
in  due  time,  and  it  was  laid  down  by  the 
court  of  common  pleas  that  if  the  meaning 
of  loss  of  season  was  that  'the  goods  by  reason 
of  their  not  having  been  delivered  in  due 
time  had  been  lessened  in  value,  that  is,  if 
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in  consequence  of  the  delay  they  had  become 
of  less  value  to  the  plaintiff,  because  the 
articles  to  be  made  up  would  be  less  market- 
able as  the  time  for  finding  customers  for 
them  had  gone  by,  and  so  the  goods  were  left 
in  the  plaintiff's  hands  deteriorated  or  di- 
minished in  value,'  then  there  was  not  any 
mistake  in  point  of  law.  in  the  direction  of 
the  learned  judge.  If  it  is  right  here  to 
say  that  the  railway  company  were  bound  to 
know  that  late  delivery  of  the  samples  might 
have  the  effect  of  their  being  left  on  the 
consignee's  hands  at  a  time  when  their  value 
to  him  would  be  lessened,  then  tliese  remarks 
apply  to  this  case."  Schulze  v.  Great  East- 
ern R.  Co.  19  Q.  B.  D.  (Eng.)  30.  But  a 
temporarily  inflated  price  due  to  the  favor- 
able position  or  exigency  of  a  few  individuals 
is  not  a  market  price  for  the  loss  of  which 
«  carrier  can  be  held  responsible  because  of 
its  delav.  Johnson-Brinkman  Commission 
Co.  V.  Wabash  H.  Co.  64  Mo.  App.  590;  Louis 
T.  Steamboat  Buckage,  1  Handy  (Ohio)   150. 

Where  owing  to  the  negligent  delay  of  the 
carrier  the  goods  shipped  are  no  longer  mar- 
ketable at  the  place  of  destination,  and  they 
are  then  reshipped  to  another  market,  the 
carrier  is  liable  for  the  difference  between 
the  price  received  for  the  goods  at  the 
changed  destination  and  what  they  would 
have  been  worth  at  the  place  of  original 
destination  at  the  time  they  ought  to  have 
been  delivered.  Lamb  v.  Moor,  17  6a.  App. 
^9,  87  S.  £.  837;  Missouri,  etc.  R.  Co.  v. 
Carpenter,  62  Tex.  Civ.  App.  585,  114  S.  W. 
900;  Laurent  ▼.  Vaughn,  30  Vt.  90.  See  also 
Illinois  Cent.  R.  Co.  v.  Cobb,  72  111.  148. 
Compare  Houston,  etc.  R.  Co.  v.  Foster  (Tex.) 
86  S.  W.  44.  However,  it  has  been  held  that 
the  measure  of  damages  recoverable  in  such  a 
case  is  the  market  value  of  the  goods  at  the 
time  they  should  have  arrived  and  their 
value  for  reshipping  at  the  time  they  actu- 
ally arrived.  Ingledew  v.  Northern  R.  Co.  7 
<araj  (Mass.)  86.  In  Kansas  City,  etc.  R. 
Co.  V.  Oakley,  116  Ark.  20,  170  S.  W.  565, 
it  was  held  not  to  be  error  to  admit  evidence 
of  the  market  value  of  the  goods  at  the  place 
to  which  they  were  reshipped,  where  it  ap- 
peared that  there  was  no  market  for  the 
goods  at  the  place  of  destination  at  the 
time  of  their  arrival. 

Where  the  destination  of  the  goods  is 
changed  with  the  consent  of  the  carrier,  it 
«eems  that  the  market  price  at  the  destina- 
tion finally  fixed  determines  the  measure  of 
damages  recoverable  for  the  carrier's  delay. 
San  Antonio,  etc.  R.  Co.  v.  Thompson  (Tex.) 
66  S.  W.  792. 

In  Frey  v.  New  York  Cent.  etc.  R.  C3o.  114 
App.  Div.  747,  100  N.  Y.  S.  225,  it  appeared 
that  goods  were  consigned  to  New  York  ''for 
export  to  Londcm,  Kng.,  per  SS.  St.  Louis 
sailing  13   Deer."     An  action  was  brought 


against  the  carrier  to  recover  damages  for 
the  carrier's  delay  in  failing  to  transport 
the  goods  in  time  to  be  shipped  on  the 
designated  steamship,  and  in  discussing  the 
measure  of  damages  recoverable,  the  court 
said:  '*The  defendant  claimed  that  its  liabil- 
ity was  measured  by  the  difference  between 
the  value  of  the  fruit  in  New  York  city,  if  it 
had  been  received  there  in  time  for  the 
sailing  of  the  steamer,  and  its  value  at  the 
same  place  when  it  was  actually  received 
and  after  the  steamer  had  sailed.  The  plain- 
tiff contends  that  it  is  entitled  to  recover  the 
difference  between  the  value  of  the  fruit 
in  New  York,  if  it  had  been  received  there  in 
time  for  the  sailing  of  the  steamer,  and  the 
amount  actually  received  for  it  in  Liverpool 
less  freight  and  expenses.  The  defendant 
did  not  contract  to  carry  the  fruit  to  Lon- 
don, the  point  of  ultimate  destination,  but 
to  New  York  only.  The  measure  of  damages 
in  this  state  in  such  a  case,  both  on  principle 
and  upon  the  authorities,  is  the  difference 
in  the  value  of  the  goods  at  the  time  and 
place  they  ought  to  have  been  delivered  and 
the  time  of  their  actual  delivery." 

Of  course  there  can  be  no  recovery  beyond 
nominal  damages  where  the  value  of  the  goods 
when  delivered  by  the  carrier  equals  or  ex- 
ceeds their  value  at  the  time  when  but  for 
the  carrier's  delay  they  should  have  been 
delivered.  Page  v.  Munro,  Holmes  232,  18 
Fed.  Cas.  No.  10,665;  Smith  v.  Whitman,  13 
Mo.  352;  Stevens  v.  St.  Louis  Southwestern 
R.  Co.  (Tex.)  178  S.  W.  810;  Monteith  v. 
Merchants'  Despatch,  etc.  Co.  1  Ont.  47, 
affirmed  9  Ont.  App.  282.  However,  it  has 
been  held  that  under  such  circumstances 
interest  is  recoverable^  Smith  v.  Whitman, 
13  Mo.  362;  Davidson  Development  Co.  v. 
Southern  R.  Co.  147  N.  C.  503,  61  S.  E.  381 ; 
Monteith  v.  Merchants'  Despatch,  etc.  Co. 
1  Ont.  47,  affirmed  9  Ont.  App.  282.  And  a 
recovery  of  the  rental  value  of  the  property 
has  been  allowed  on  the  theory  that  there 
was  no  difference  in  the  value  of  the  prop^ 
erty  when  it  should  have  been  and  when  it 
was  delivered  excepting  the  value  of  the  loss 
of  its  use.  Detmer-Wallen  CJo.  v.  Delaware, 
etc.  R.  Co.  89  Misc.  262,  153  N.  Y.  S.  287. 
See  also  Gulf,  etc.  R.  Co.  v.  Jessee,  2  Willson 
Civ.  Cas.  Ct.  App.  §  405. 

The  rule  that  the  measure  of  damages  for 
a  carrier's  delay  in  transporting  goods  is  the 
difference  between  the  value  of  the  goods  at 
the  time  they  should  have  been  delivered  and 
the  time  they  were  actually  delivered,  applies 
to  express  companies.  Murrell  v.  Pacific  Ex- 
press Co.  54  Ark.  22,  14  S.  W.  1098,  2U 
Am.  St.  Rep.  17;  Lambert-Murry  Co.  v. 
Southern  Express  Co.  146  N.  C.  321,  59  S.  E. 
991.  Thus  in  the  case  last  cited  in  discussing 
the  measure  of  damages  recoverable  against 
an   express   company   for  a  delay   in  trans- 
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porting  goods,  the  court  said :  "The  defendant 
did  not  inquire  as  to  the  contents  of  the  box, 
but,  when  it  received  the  box  for  quick  trans- 
portation, what  may  more  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of 
both  parties  than  that,  if,  by  reason  of  the 
negligence  of  the  defendant,  the  package  was 
so  delayed  in  transmission  as  to  become 
wholly  or  partially  worthless,  for  any  rea- 
son, the  carrier  who  for  a  price  had  stipulated 
for  prompt  and  safe  delivery  should  be  liable 
for  any  damage  or  loss  caused  by  such  neg- 
ligence? A  carrier  by  ordinary  freight  train 
is  insurer  of  safe  delivery  within  reasonable 
time.  An  express  company  guarantees  the 
promptest  possible  delivery,  and  is  liable  for 
any  deterioration  in  the  value  of  the  goods 
caused  by  failure  to  fill  that  contract." 

Qualification  of  Rule. 

It  has  been  held  that  the  rule  that  the 
measure  of  damages  for  a  carrier's  delay  in 
transporting  goods  is  the  difference  in  their 
market  value  at  the  place  of  destination  at 
the  time  when  they  ought  to  have  been  de- 
livered and  their  value  when  thev  are  actual- 
ly  delivered  does  not  apply  to  a  shipment  of 
goods,  such  as  machinery,  which  have  no 
market  value  at  the  place  of  destination  and 
which  are  intended  for  the  personal  use  of 
the  owner.  St.  Louis,  etc.  R.  Co.  v.  Farmers 
Union  Gin  Co.  34  Okla.  270,  126  Pac.  894; 
McKerall  v.  Atlantic  Coast  Line  R.  Co.  76 
S.  C.  336,  341,  66  S.  E.  965;  Gulf,  etc.  R.  Co. 
V.  Maetze,  2  Willson  Civ.  Ct.  App.  §  636; 
See  also  Harper  Furniture  Co.  v.  Southern 
Express  Co.  148  N.  C.  87,  62  S.  E.  145,  128 
Am.  St.  Rep.  588,  30  L.R.A.(X.S.)  483; 
Gulf,  etc.  R.  Co.  V.  Jessee,  2  Willson  Civ.  Cas. 
Ct.  App.  §  405  (photographer's  outfit)* 
Compare  Rankin  v.  Pacific  R.  Co.  55  Mo.  167 ; 
Gull,  etc.  R.  Co.  v.  Pettit,  3  Tex.  Civ.  App, 
588,  22  S.  W.  761. 

Effect  of  Contractual  or  Statutory  lAmi" 
tation  of  liiabiUty. 

A  majority  of  cases  supports  the  view  that 
a  clause  in  a  shipping  contract  providing  that 
in  estimating  any  loss  or  damage  to  the 
goods  their  value  at  the  place  and  time  of 
shipment  is  to  be  taken  as  the  basis,  does 
not  apply  in  an  action  for  the  recovery  of 
damages  resulting  from  the  carrier's  delay, 
but  that  the  difference  between  the  market 
value  of  the  goods  at  the  time  they  should 
have  been  delivered  and  the  time  thev  are 
actually  delivered  is  the  proper  measure  of 
damages.  Chicago,  etc.  R.  Co.  v.  Cunningham 
Commission  Co.  (Ark.)  192  S.  W.  211; 
D.  Klass  Commission  Co.  v.  Wabash  R.  Co. 
80  Mo.  App.  164;  Hardin  Grain  Co.  v.  Mis- 
souri Pac.  R.  Co.  120  Mo.  App.  203,  96 
S.  W.  681;   Ruppel  v.  Allegheny  Valley  Ry. 


167  Pa.  St.  166,  31  Atl.  478,  46  Am.  St. 
Rep.  666.  Thus  in  Chicago,  etc.  R.  Co.  v. 
Cunningham  Commission  Co.  supra,  the 
court  said:  "We  do  not  think  the  words- 
'loss  or  damage,'  as  used  in  the  bill  of  lad- 
ing, refer  to  delay  in  transportation  or  de- 
livery  as  contended  for  by  counsel  for  appel- 
lant.  We  think  the  circuit  court  correctly 
held  that  these  words  were  only  applicable  txv 
cases  where  the  goods  were  lost  or  damaged 
while  in  transit,  and  that  thev  did  not  refer 
to  cases  of  negligent  delay  in  transportation 
or  delivery.  It  can  be  readily  seen  how 
they  could  apply  to  cases  where  the  goods 
were  lost  or  injured  in  transit.  If  the 
goods  were  lost,  the  measure  of  damages  to 
the  shipper  would  be  their  invoice  price.  If 
the-  goods  were  injured,  the  measure  of  dam- 
ages would  be  tlie  difference  between  thfr 
market  value  of  the  goods  in  their  damaged 
condition  and  their  invoice  price.  It  is  not 
apparent  to  us  how  this  rule  could  be  applied 
in  the  case  of  negligent  delay  in  transports- 
tion  like  the  present  case.  The  effect  of  ap- 
pellant's contention  would  be  to  deny  the 
shipper  damages  in  cases  like  the  present 
where  the  goods  were  bought  for  resale  and 
the  shipper  was  unable  to  carry  out  his  con- 
tract because  of  the  negligent  delay  in  trans- 
porting and  delivering  the  goods  by  the 
carrier.  We  think  the  evident  meaning  of 
the  words  'loss  or  damage,'  as  above  stated, 
refers  to  cases  where  the  goods  themselves  are 
lost  in  transit  or  are  physically  injured 
while  in  transit."  In  St.  Louis,  etc.  R.  Co.. 
V.  Coolidge,  73  Ark.  112,  3  Ann.  Cas.  682, 
83  S.  W.  333,  108  Am.  St.  Rep.  21,  67  L.R.A. 
555j  which  was  an  action  to  recover  damages 
resulting  from  a  carrier's  delay  in  trans- 
porting goods,  it  w^as  held  that  a  clause  in 
the  bill  of  lading  providing  that  the  liabil- 
ity of  the  carrier  for  loss  or  damage  to  the 
goods  should  be  confined  to  their  value  at  the 
place  and  time  of  shipment,  was  held  to  be 
void  as  not  being  based  on  any  consideration. 
To  the  same  effect  see  Kansas  City,  etc.  R.  Co. 
V.  Oakley,  115  Ark.  20,  170  S.  W.  565,  dis- 
tinguishing Kansas  City  Southern  R.  Co.  r. 
Mabry,  112  Ark.  110,  165  S.  W.  279.  In  The 
Styria,  101  Fed.  728,  41  C.  C.  A.  639  (mo<*i> 
fied  on  other  grounds  186  U.  S.  1),  it  was 
held  that  a  stipulation  in  a  bill  of  lading 
limiting  the  carrier's  liability  to  the  invoice 
value  of  the  goods  did  not  prevent  a  recovery 
of  the  difference  between  their  market  value 
when  they  should  have  arrived  and  that  when 
they  did  arrive. 

But  in  several  jurisdictions  it  has  been 
held  that  the  general  rule  as  to  the  measure 
of  damages  recoverable  for  a  carrier's  delay 
in  transporting  goods  resulting  in  a  depre- 
ciation  in  value  does  not  apply  where  the 
goods  are  shipped  under  a  bill  of  lading 
stipulating  that  the  amount  of  the  loss  or 
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damage  for  which  the  carrier  is  to  become 
liable  shall  be  computed  at  the  value  of  the 
^oods  at  the  place  and  time  of  shipment. 
Southern  R.  Co.  v.  Cofer,  149  Ala.  565,  43  So. 
102 ;  Pittsburgh,  etc.  R.  Go.  v.  Knox,  177  Ind. 
344.  98  N.  E.  295;  New  York,  et<;.  R.  v. 
Produce  Exch.  122  Md.  215,  89  Atl.  433. 
Thus  in  Southern  R.  Co.  v.  Cofer,  supra,  it 
was  said:  "The  bills  of  lading  each  contain 
the  following  stipulation  in  respect  to  the 
rule  for  the  admeasurement  of  damages  in 
case  of  loss :  'The  amc^unt  of  an j  loss  or  dam- 
age for  which  any  carrier  becomes  liable  shall 
be  computed  at  the  value  of  the  cotton  at  the 
place  and  time  of  shipment  under  this  bill 
of  lading,  unless  a  lower  value  has  been 
agreed  on  or  is  determined  by  the  classifica- 
tion  upon  which  the  rate  is  based,  in  either 
of  which  events  such  lower  value  shall  be 
the  maximum  price  to  govern  such  computa- 
tion.' It  will  be  observed  that  no  exemption 
from  liability  on  account  of  negligence  is 
involved  in  this  stipulation,  but  the  sole 
effect  of  it  is  to  fix  the  place  at  which  the 
price  of  the  cotton  shall  be  ascertained  in 
respect  to  the  admeasurement  of  damages. 
It  has  been  held  that  such  stipulations  in 
bills  of  lading  are  reasonable  and  enforceable. 
This  being  true,  the  general  rule  which  fixes 
the  value  of  the  goods  at  the  place  of  delivery 
at  the  time  at  which  they  should  have  been 
delivered  as  the  one  for  the  admeasurement 
of  damages  was  varied  by  the  contract  of  the 
parties:  and  the  court  erred  in  the  oral 
charge  to  the  jury  requiring  the  damages  to 
be  estimated  with  redpect  to  the  price  of 
cotton  at  Selma,  instead  of  Randolph,  and 
in  permitting  evidence  of  the  value  of  cotton 
at  Selma."  And  in  Produce  Reporter  Co.  v. 
Adams  Express  Co.  176  III.  App.  74,  where- 
in it  appeared  that  an  article  was  shipped 
under  a  bill  of  lading  stipulating  that  the 
liability  of  the  carrier  should  be  limited  to 
the  invoice  value  of  the  goods  and  that  the 
article  had  become  entirely  valueless  because 
of  the  carrier's  delay,  it  was  held  that  the 
latter*s  liability  was  confined  to  the  invoice 
value  of  the  article. 

A  depreciation  in  the  value  of  goods  re- 
sulting from  the  carrier's  delay  in  transport- 
ing them  is  a  "loss,  damage,  or  injury"  to 
the  goods  within  the  Carmack  Amendment  to 
the  Hepburn  Act  (Fed.  St.  Ann.  1900  Supp. 
p.  273)  making  the  initial  carrier  liable  for 
the  acts  of  the  connecting  carrier  and  pro- 
viding that  the  initial  carrier  cannot  exempt 
himself  against  liability  for  the  acts  of  the 
connecting  carrier.  Notwithstanding  a  pro- 
vision in  the  bill  of  lading,  the  initial  car- 
rier is  liable  for  the  depreciation  in  the 
value  of  the  goods  at  the  place  of  destination, 
whether  the  loss  in  value  is  caused  by  his 
own  delay,  or  that  of  a  connecting  carrier. 
Southern  Pac.  IV  Co.  v.  A.  J.  Lyon,  reported 


in  full,  immt^iately  hereafter.  Compare  St. 
Ix)ui8,  etc.  R.  Co.  v.  Cohen  (Tex.)  55  S. 
W.  1123  (decided  before  the  enactment  of  the 
Carmack  Amendment).  Generally  as  to  the 
liability  of  the  initial  carrier  under  the  Car- 
mack Amendment,  see  the  note  to  St.  Louis 
Southwestern  R.  Co.  v.  Alexander,  Ann.  Cas. 
1915B  77. 

In  Missouri,  etc.  R.  Co.  v.  Foote,  reported 
in  full,  post,  this  volume,  at  page  173,  it  was 
held  that  a  statute  confining  the  liability  of 
a  carrier  of  an  intrastate  shipment  to  re- 
sponsibility for  acts  committed  on  its  own 
line  applied  to  the  detriment  caused  by  a 
delay  in  the  transportation  of  goods  which 
resulted  in  a  depreciation  of  their  value. 
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Mississippi  Supreme  Court — October  20,  1914. 
107  Mifut.  777;  06  So.  209. 

Carriers   of  Goods  — •  Delay  In   Trans- 
portation —  Measure  of  Damages. 

Where  goods  were  sold  at  a  stipulated 
price  if  they  arrived  on  schedule  time,  but 
the  carrier  was  not  informed  of  that  arrange- 
ment, the  measure  of  damages  is  the  differ- 
ence between  the  market  price  of  the  goods 
at  the  time  when  they  should  liave  arrived 
and  when  they  did. 

[See  note  at  end  of  this  case.] 

Liability  of  Initial  Carrier  —  EfTect  of 
Carmack   Amendment. 

ITie  Carmack  Amendment  to  the  Hepburn 
Act,  approved  June  29,  1906  (34  Stat.  593 
[Fed.  St.  Ann.  1909,  Supp.  p.  273]),  c.  3591, 
^  7,  pars.  11,  12,  declaring  that  every  rail- 
road company  receiving  property  for  trans- 
portation from  one  state  to  another  shall 
issue  a  receipt  thorcfor,  and  shall  be  liable 
for  any  loss  caiised  to  it  by  any  carrier  to 
which  the  property  may  be  delivered  or  over 
whose  lines  it  may  pass,  makes  an  initial 
carrier  liable  for  delay  by  a  connecting  car- 
rier, though  the  bill  of  lading  otherwise  pro- 
vided. 

[See  Ann.  Cas.  1915B  80.] 

Appeal  from  Chancery  Court,  Lauderdale 
county:     Whitman,  Jb.,  Chancellor. 

Action  by  A.  J.  Lyon  and  Company,  plain- 
tiff, against  Southern  Pacific  Railroad  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Keversed. 
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Bourdeoitx  d  Tenable  for  appellant. 
McBeath  d  Miller  for  appellee. 

[782]  Cook,  J. — This  case  has  been  before 
this  court  iipon  an  appeal  from  a  decree 
overruling  appellant's  demurrer  to  the  bill 
of  complaint,  and  the  decisions  of  the  court 
are  reported  in  Southern  Pac.  R.  Co.  v. 
Lyon,  99  Miss.  186,  54  So.  728,  34  L.R.A. 
(N.S.)  234,  Ann.  Cas.  1913D  800,  and  in 
54  So.  784.  This  appeal  is  from  a  decree 
against  appellant  upon  the  merits. 

It  appears  from  the  evidence  that  A.  J. 
Lyon  &  Company  were  wholesale  grocers  and 
candy  manufacturers,  [783]  and  as  such 
bought  a  car  load  of  fruit  in  California  and 
delivered  same  to  the  Southern  Pacific  Rail- 
road Company,  appellant,  to  be  transported 
over  its  and  connecting  lines  to  Meridian, 
Mississippi.  These  goods  were  bought  for 
resale  to  the  customers  of  the  wholesaler  and 
were  goods  for  the  holiday  trade.  The  fruit 
had  been  sold  in  advance  of  shipment. 

The  goods  were  delivered  to  the  carrier  on 
November  2,  1906,  and  should  have  been  de- 
livered at  the  point  of  destination  not  later 
than  November  25th.  They  were  not  deliv- 
ered until  December  11th,  too  late  for  the 
holiday  trade,  and  the  parties  to  whom  they 
were  sold  refused  to  accept  same.  The  owner 
was,  therefore,  forced  to  resell  the  goods  at 
the  best  price  obtainable.  The  suit  was  for 
the  difference  between  the  price  for  which  the 
goods  had  been  sold  before  shipment  and  the 
price  for  which  they  were  actually  sold,  to- 
gether with  the  necessary  expenses  of  resell- 
ing, and  it  was  upon  this  basis  the  decree 
appealed  from  was  rendered  by  the  court. 

It  is  the  contention  of  appellant  that  the 
true  measure  of  damages  was  the  difference 
in  market  value  between  the  time  when  the 
shipment  should  have  arrived  and  the  time 
it  did  actually  arrive  at  Meridian.  There  is 
nothing  in  the  record  to  show  the  market 
value  of  the  goods  at  either  of  these  dates; 
the  shipper  proceeded  entirely  upon  the  the- 
orv  that  he  was  entitled  to  recover  the  dif- 
ference  in  the  price  for  which  he  had  con- 
tracted to  sell  the  goods  and  the  price  for 
which  they  were  actually  sold. 

The  evidence  does  not  show  that  the  car- 
rier was  advised  that  the  goods  had  been 
sold  for  the  holiday  trade  when  it  issued  its  • 
bill  of  lading.  Where  goods  are  sold  to  ar- 
rive within  a  certain  time  at  a  certain  price, 
but  the  carrier  is  not  informed  of  this  fact, 
and  knows  nothing  of  the  importance  to  the 
shipper  of  a  prompt  delivery,  the  carrier  can 
be  held  liable  only  for  the  depreciation  in 
the  market  value  between  the  time  when  they 
should  have  been  and  the  time  when  they 
are  delivered. 

[784]  Special  damages  can  be  recovered 
from  the  carrier  for  delayed  transportation 


only  where  it  is  shown  that  the  shipper  in- 
formed the  carrier,  at  the  time  the  contract 
was  made,  of  the  special  circumstances  re- 
quiring prompt  transportation  and  delivery. 
This  is  the  rule  in  this  state,  and  seems  to 
be  universal.  American  Express  Co.  v.  Jen- 
nings, 86  Miss.  329,  38  So.  374,  109  Am. 
St.  Rep.  708;  Elliott  on  Railroads,  sec.  1730 
et  seq.:  Hutchinson  on  Carriers,  sec.  1367. 

Appellant  also  contends  that  it  is  not  lia- 
ble for  the  n^ligence  of  its  connecting  lines; 
that  it  made  a  special  contract  with  the 
shipper  which  limits  its  liability.  The  bill 
of  lading  contains  this  clause; 

^To  be  carried  upon  the  conditions  ex- 
pressed herein,  to  the  company's  freight  sta- 
tion at  El  Paso,  and  there  delivered  in  like 
good  order  to  the  consignee  or  owner,  or  to 
order  of  said  consignee  or  owner,  or  to  such 
company  or  carrier  (if  the  same  are  to  be 
forwarded  beyond  said  station),  whose  line 
may  be  considered  a  part  of  the  route  to  the 
place  of  destination  of  said  goods  or  packages, 
it  being  distinctly  stipulated  that  responsibil- 
ity of  this  company  shall  cease  at  the  station 
where  delivered  to  such  person  or  carrier." 

It  is  said  that  the  proof  conclusively  shows 
that  the  delay  did  not  occur  on  appellant's 
line,  and  therefore,  under  the  contract,  it  is 
not  liable.  It  is  earnestly  insisted  that  the 
act  of  Congress  commonly  called  the  Car- 
mack  Amendment  to  the  Hepburn  Act,  ap- 
proved June  29,  1906  (Fed.  St.  Ann.  1909 
Supp.  p.  273),  imposes  no  liability  on  the 
initial  carrier  for  a  delay  not  caused  by  it 
but  caused  by  the  connecting  carrier,  in  a 
case  where  the  initial  carrier  and  the  ship- 
per have  entered  into  a  contract  exempting 
the  initial  carrier  from  all  liability  after  it 
has  safely  and  promptly  transported  the 
goods  and  delivered  same  to  the  connecting 
carrier.  We  quote  that  part  of  the  act  of 
Congress  applicable  to  this  case,  as  follows: 

"That  any  common  carrier,  railroad,  or 
transportation  company  receiving  property 
for  transportation  from  a  [785]  point  in  one 
state  to  a  point  in  another  state  shall  issue 
a  receipt  or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to  such  property 
caused  by  it  or  by  any  common  carrier,  rail- 
road, or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose 
line  or  lines  such  property  may  pass,  and  no 
contract,  receipt,  rule,  or  regulation  shall 
exempt  such  common  carrier,  railroad,  or 
transportation  company  from  the  liability 
hereby  imposed." 

Appellant  argues: 

"That  there  is  quite  a  difference  in  im- 
posing liability  on  the  initial  carrier  for 
loss,  damage,  or  injury  to  the  goods  them- 
selves, and  for  consequential  damages  caused 
by  a  delay  In  transportation." 
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We  think  this  view  of  the  act  of  Congress 
is  too  narrow.  In  our  opinion  there  is  a 
damage  or  injury  to  the  goods  themselves 
by  a  delay  in  transportation,  when  it  is 
shown  that  the  delay  in  transportation  has 
caused  the  goods  to  depreciate  in  value  in 
the  market  of  their  destination. 

For  the  failure  to  prove  any  depreciation 
in  the  market  value  of  the  goods,  the  cause 
is  reversed  and  remanded. 

Reversed  and  remanded* 


NOTE. 

In  the  reported  case  it  is  held  that  the 
depreciation  in  the  value  of  goods  in  the 
market  of  their  destination,  resulting  from 
their  delay  in  transportation,  is  a  damage 
or  injury  to  the  goods  themselves  within  the 
meaning  of  the  Carmack  Amendment  to  the 
Hepburn  Act  (Fed.  St.  Ann.  1909  Supp. 
p.  273)  and  consequently  that  a  clause  in  a 
bill  of  lading  which  limits  the  liability  of 
tlie  initial  carrier  to  acts  occurring  .on  its 
own  line  is  inoperative  as  to  damages  caused 
by  a  depreciation  in  the  value  of  an  inter- 
state  shipment  because  of  a  delay  in  trans- 
portation. The  measure  of  damages  for  de- 
lay by  a  carrier  in  transporting  goods  is 
discussed  in  the  note  to  Lyons  v.  Grand  Trunk 
R.  Co.  reported  ante,  this  volume,  at  p.  162. 
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Oklahoma  Supreme  Court — May  25,  1915. 


46  OMa.  S7S,'  149  Tac.  22S. 


Caniers  of  Goods  — >  IiiabiUty  of  IaI- 
tial  Carrier  —  Intrastate  SUpntent. 

If  intrastate  freight,  addressed  to  a  place 
beyond  the  usual  route  of  a  common  carrier 
who  first  received  it,  is  lost  or  injured,  or 
if  the  shipper  is  damaged  by  the  unnecessary 
and  unreasonable  delay  in  said  shipment,  it 
roust,  within  a  reasonable  time  after  demand, 
give  satisfactory  proof  to  the  consignor  that 
tiie  loss,  injury,  or  damage  did  not  occur 
while  it  was  in  its  charge,  or  because  of 
unnecessary  and  unreasonable  delay  caused 
by  it,  or  it  will  be  liable  therefor.  The  de- 
mand for  such  proof  must  be  direct  and 
specific,  and  a  simple  request  or  demand  for 


payment  of  the  loss  or  damage  does  not  bring 
the  shipper  within  the  requirements  of  the 
statute,  which  provides  for  a  demand  for 
proof  that  the  damage  or  injury  was  not 
caused  by  the  initial  carrier. 
[See  101  Am.  St.  Rep.  392.] 


The  only  liability  assumed  by  an  initial 
common  carrier  of  intrastate  commerce  in 
this  state,  unless  it  contracts  for  a  greater 
responsibility,  is  that  it  will  deliver  the  ship- 
ment to  the  end  of  its  route,  in  the  proper 
direction  of  its  destination,  to  some  other 
competent  carrier,  carrying  to  the  place  of 
address,  or  connected  with  those  wno  thus 
carry,  and  when  it  has  done  that  its  respon- 
sibility ceases,  subject,  of  course,  to  a  proper 
response  to  the  demand  of  the  shipper  for 
proofs  that  the  loss,  injury,  or  unnecessary 
delay  did  not  occur  on  its  line. 

Delay  in  Transportation  —  Measure  of 
Bantas^s. 

Under  section  2869,  Rev.  Stat.  1910  Ann. 
the  detriment  caused  by  a  carrier's  delay  in 
the  delivery  of  freight  is  deemed  to  be  the 
depreciation  in  the  intrinsic  value  of  the 
freight  during  the  delay,  and  also  the  depre- 
ciation, if  any,  in  the  market  value  thereof, 
otherwise  than  by  reason  of  a  depreciation 
in  its  intrinsic  value,  at  the  place  where  it 
ought  to  have  been  delivered,  and  between 
the  day  at  which  it  ought  to  have  been  de- 
livered and  the  dav  of  its  actual  delivery. 

[See  note  at  end  of  this  case.] 

Same. 

One  seeking  to  recover  special  damages  for 
breach  of  contract  must  show  that  such  dam- 
ages were  within  the  contemplation  of  both 
parties  to  the  contract;  otherwise,  he  ca^ 
only  recover  such  damages  as  in  the  usual 
course  of  things  flow  from  the  breach. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  damages  occasioned  by- 
unnecessary  and  unreasonable  delay  in  the 
shipment  of  freight,  only  such  damages  may 
be  recovered  as  were  contemplated,  or  might 
reasonably  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties  to  the  con- 
tract of  carriage,  and  if  the  shipper  expects 
to  charge  the  carrier  with  any  special  dam- 
ages, he  must  communicate  to  the  carrier,  at 
or  prior  to  the  time  of  shipment,  all  the 
facts  and  circumstances  of  the  case  which 
do  not  ordinarily  attend  the  carriage  of  such 
freight,  or  the  peculiar  character  and  value 
of  the  property  carried;  otherwise,  such  pe- 
culiar circumstances  cannot  be  contemplated 
by  the  carrier. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Brror  to  County  Ck>urt,  Bryan  county: 
Rapfolee,  Judge. 

Action  by  J.  T.  Foote,  plaintiff,  against 
Missouri,  Kansas,  and  Texas  Railway  Com- 
pany et  al.,  defendants.  Judgment  for  plain- 
tiff. Defendants  bring  error.  The  facts  are 
stated  in  the  opinion.     Rbverso). 
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Clifford  L.  Jackson,  W,  R.  Allen  and  J/. 
D.  Oreen  for  plaintiff  in  error  Railroad 
Company. 

W.  F.  tiemple  for  plaintiiT  in  error  Ramsey. 

Utterback,  Hayes  d  MacDonald  for  defend- 
ant in  error. 

[580]  RoBBBRTS,  C. — This  action  waa  com- 
menced before  a  justice  of  the  peace  in  Bryan 
county,  by  the  Durant  Nursery  Company,  as 
plaintiff,  against  the  Missouri,  Kansas  & 
Texas  Railway  Company,  as  defendant.  The 
plaintiff  therein  sought  to  recover  from  the 
defendant  therein,  one  of  the  present  plain- 
tiffs in  error,  the  sum  of  $175.52  and  inter- 
est. An  amended  bill  of  particulars  were 
^led  after  the  case  was  appealed  to  the  coun- 
ty court,  wherein  the  amount  prayed  for  was 
^177.82.  The  action  was  for  the  alleged  de- 
lay by  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  in  the  transportation  of  two 
■shipments  of  fruit  trees  from  the  Durant 
Nursery  Company  consigned  to  J.  T.  Foote, 
at  Washington,  Okla.,  and  Blanchard,  Okla., 
respectively,  both  of  which  were  delivered  to 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany at  Durant  on  December  3,  1910.  Judg- 
ment was  rendered  in  favor  of  the  Nursery 
Company  by  the  justice  for  $175.52,  and  the 
case  thereupon  was  appealed  by  the  Missouri, 
Kansas  &  Texas  Railroad  Company  to  the 
county  court  of  Bryan  county. 

On  motion  of  the  Missouri,  Kansas  &  Texas 
Railway  Company,  the  Oklahoma  Central 
Railway  Company  was  made  a  party  defend- 
ant in  the  case,  and  later,  on  motion  of  the 
Missouri,  Kansas  &  Texas  Railway  Company, 
Asa  E.  Ramsev,  as  receiver  for  the  Okla- 
homa  Central  Railway  Company,  was  substi- 
tuted as  a  party  defendant  in  lieu  of  the 
Oklahoma  Central  Railway  Company.  Dur- 
ing the  course  of  the  trial  in  the  county 
court,  J.  T.  Foote,  the  defendant  in  error 
herein,  was  substituted  as  plaintiff  instead 
of  the  Durant  Nursery  Company,  and  there- 
upon filed  his  bill  of  particulars,  which  is  as 
follows,  omitting  the  caption  and  signatures: 

"Comes  now  the  plaintiff,  J.  T.  Foote,  of 
Durant,  Bryan  county,  Oklahoma,  by  his  at- 
torneys, Utterback,  Hayes  &  MacDonald 
[581]  and  for  his  cause  of  action  against  the 
defendant,  the  Missouri,  Kansas  &  Texas 
Railway  Company,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws 

of  the  state  of ,  would  respectfully  show 

to  the  court  as  follows,  to  wit: 

"That  heretofore,  to  wit,  on  the  3d  day  of 
December,  1910,  the  said  defendant  company 
was  a  common  carrier  for  hire,  with  a  line 
running  through  Bryan  county,  Oklal^oma. 
That  as  such  common  carrier  for  hire  it  ac- 
cepted freight  to  be  transported  by  it  to  the 
different  places  in  the  country,  and  especially 
in  the  state  of  Oklahoma;  that  on  said  date 


above  alleged,  to  wit,  December  3,  1910,  this 
plaintiff  had  delivered  to  the  said  defendant 
company  two  certain  shipments  of  fruit  trees, 
consigned  to  J.  T.  Foote  at  Washington,  Ok- 
lahoma, and  the  other  to  J.  T.  Foote  at 
Blanchard,  Oklahoma;  the  bills  of  lading  for 
the  said  shipments  being  attached  to  the 
original  bill  of  particulars  as  filed  lierein, 
and  which  are  introduced  as  exhibits  in  this 
cause,  and  which  are  hereby  specially  referred 
to  and  made  a  part  of  this  substituted  and 
amended  bill  of  particulars,  and  which  said 
bills  of  lading  were  signed  by  W.  U.  Reilly, 
the  local  agent  of  .the  said  defendant  com- 
pany. 

"That  under  and  by  virtue  of  said  contract 
of  tranportation  the  said  defendant  company 
agreed  and  became  bound  to  deliver  the  said 
shipments  of  trees  to  the  destinations  therein 
stated  witliin  a  reasonable  time,  for  which 
transportation  the  said  plaintiff  paid  to  tho 
said  defendant,  as  freight  charges,  $2.67  on 
the  Washington  shipment,  and  $3.20  on  the 
Blanchard  shipment.  That  the  said  defend- 
ant company,  in  contravention  of  its  contract, 
negligently,  unlawfully,  and  in  violation  of 
its  agreement,  unreasonably  delayed  the  said 
shipments,  to  the  damage  of  this  plaintiff 
in  the  sum  of  $177.82;  said  damage  being  for 
the  expenses  of  men  in  locating  the  trees  and 
delivering  the  same  after  the  delay  occasioned 
by  the  said  negligence  of  the  said  defendant 
company,  and  which  said  damage  was  directly 
caused  by  the  negligence  and  unlawfulness 
of  the  said  defendant  company,  its  agents, 
and  employees,  in  handling  and  transporting 
the  said  shipments  above  mentioned. 

**Wherefore  plaintiff  prays  that  he  have 
judgment  against  the  said  defendant  corpora- 
tion, the  Missouri,  Kansas  &  Texas  [582] 
Railway  Company,  for  the  said  sum  of 
$177.82,  with  interest  thereon  from  the  24th 
day  of  December,  A.  D.  1910,  until  paid,  at 
the  rate  of  6  per  cent,  per  annum,  and  that 
he  have  his  costs  in  this  action  laid  out  and 
expended.  As  in  duty  bound,  he  will  ever 
pray." 

On  the  nth  day  of  December,  1911,  plain- 
tiff in  error  Missouri,  Kansas  k  Texas  Rail- 
way Company  filed  its  answer,  which  is  as 
follows : 

"Comes  now  the  defendant,  by  leave  of 
court  first  had  and  obtained,  and  for  its  an- 
swer to  plaintiff's  bill  of  particulars  denies 
each  and  every  material  allegation  thereof  not 
hereinafter  specifically  admitted. 

"Further  answering,  defendant  states  that 
on  or  about  December  3,  1910,  it  received 
from  the  Durant  Nursery  Company  at  its 
station  at  Durant,  Oklahoma,  two  shipments, 
one  consigned  to  J.  T.  Foote  at  Washington, 
Oklahoma,  and  the  other  consigned  to  J.  T. 
Foote  at  Blanchard,  Oklahoma,  and  defend- 
ant states  that  said  shipments  were  received 
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and  forwarded  under  and  by  virtue  of  tUe 
terms  of  two  written  contracts  of  shipment, 
copies  of  which  are  hereto  attached,  marked 
Exhibits  A  and  B,  respectively,  and  made  a 
part  of  this  answer. 

"Further  answering,  defendant  states  that 
by  the  terms  of  said  contracts  it  was  pro- 
vided that  in  issuing  said  bills  of  lading  this 
company  agreed  to  transport  said  shipments 
only  over  its  own  line. 

'^Further  answering,  defendant  states  that 
by  the  terms  of  said  contract  it  was  provided 
that  no  carrier  should  be  liable  for  loss,  dam- 
age, or  injury  not  occurring  on  its  own  road, 
or  its  portion  of  the  through  route,  nor  aft- 
er said  property  had  been  delivered  to  the 
next  carrier,  except  as  such  liability  might 
be  Imposed  by  law. 

'^Further  answering,  defendant  states  that 
by  the  terms  of  said  contracts  it  was  pro- 
vided that  the  amount  of  any  loss  or  damage 
for  which  the  carrier  might  be  liable  should 
be  computed  on  the  basis  of  the  value  of  the 
property,  being  the  bona  fide  [583]  invoice 
price,  if  any,  to  the  consignee,  including 
freight  charges,  if  prepaid,  at  the  place  and 
time  of  shipment  under  said  contracts,  un- 
less a  lower  value  had  been  represented  in 
writing  by  the  shipper  or  agreed  upon,  or 
was  determined  by  tariffs  and  classifications. 

"Further  answering,  defendant  states  that 
by  the  terms  of  said  contracts  it  was  provided 
that  in  the  event  of  loss  or  damage  to  said 
shipments  the  value  thereof  should  not  ex- 
ceed five  dollars  per  hundred  pounds,  and  if 
there  is  any  liability  therefore  against  this 
defendant,  which,  however,  is  denied,  same 
should  in  no  event  exceed  five  dollars  per 
hundredweight. 

**Further  answering,  defendant  states  that 
the  shipment  consigned  to  Washington,  Okla- 
homa, weighed  752  pounds,  and  the  shipment 
consigned  to  Blanchard,  Oklahoma,  weighed 
728  pounds. 

^'Further  answering,  defendant  states  that 
it  transported  both  of  said  shipments  in  due 
course  of  its  business  as  a  common  carrier, 
and  delivered  them  at  Lehigh,  Oklahoma,  to 
its  connecting  carrier,  the  Oklahoma  Central 
Railway  Company,  on  December  6,  1010,  and 
defendant  states  that,  if  there  is  any  liability 
therefore  for  any  loss  or  damage  to  said 
shipment,  such  liability  is  against  the  said 
Oklahoma  Central  Railway  Company,  and 
not  against  this  defendant,  and  defendant 
therefore  asks  that  said  Oklahoma  Central 
Railway  Company  be  made  a  party  defend- 
ant herein,  and  be  summoned  to  appear  and 
answer  and  defend  this  suit. 

"Defendant  prays  that  it  be  adjudged  to 
go  hence  without  day,  with  its  costs." 

Attached  to  the  answer  are  copies  of  the 
bills  of  lading  covering  the  shipments  in 
question. 


On  the  19th  day  of  April,  1912,  the  Durant 
Xursery  Company  filed  a  reply  to  the  answer 
of  the  Missouri,  Kansas  &  Texas  Railway. 
Company  which  is  as  follows: 

"Comes  now  the  plaintiff,  the  Durant  Nurs- 
ery Company,  and  for  its  reply  to  the  an- 
swer of  the  defendant  the  Missouri,  Kansas 
[584]  &  Texas  Railway  Company  alleges  and 
would  show  to  the  court  as  follows,  to  wit: 

*'The  plaintiff  denies  each  and  every  ma- 
terial allegation  of  new  matter  in  the  an- 
swer of  the  said  defendant  contained." 

On  the  19th  day  of  April,  1912,  the  re- 
ceiver for  the  Oklahoma  Central  Railway 
Company  filed  its  answer,  which  is  as 
follows : 

"Comes  now  the  defendant  Asa  E.  Ramsev, 
receiver  of  the  Oklahoma  Central  Railway 
Company,  and  for  his  answer  herein  to  plain- 
tiff's bill  of  particulars  denies  each  and  every 
material  allegation  thereof,  except  that 
which  is  hereinafter  admitted. 

"1.  Further  answering,  the  defendant 
states  that  on  or  about  the  6th  day  of  Decem- 
ber, 1910,  it  received  at  Lehigh,  Oklahoma, 
from  the  Missouri,  Kansas  &  Texas  Railway 
Company,  two  shipments  of  fruit  trees,  one 
consigned  to  Blanchard,  Oklahoma,  the  other 
to  Washington,  Oklahoma,  receipts  for  said 
shipments  having  been  heretofore  executed 
by  the  Missouri,  Kansas  &,  Texas  Railway 
Company  to  the  plaintiff  at  Durant,  on  De- 
cember 3,  1910,  copies  of  which  receipts  and 
contract  of  shipment  are  attached  to  the 
answer  of  the  defendant  Missouri,  Kansas  & 
Texas  Railway  Company  herein,  marked  Ex- 
hibits A  and  B,  and  are  made  a  part  of  this 
answer. 

•*II.  This  defendant  further  states  that  bv 
the  terms  of  the  said  contract  of  shipment 
above  referred  to  it  was  provided  that  in 
event  of  loss  or  damage  to  shipment  the  value 
thereof  should  not  exceed  $5.00  per  hundred- 
weight. That  the  weight  of  said  shipments 
is  shown  by  said  receipts  and  contract,  and 
if  this  defendant  is  liable  at  all,  which  is 
denied,  same  should  in  no  case  exceed  $5.00 
per  hundredweight,  calculated  on  the  basis 
of  the  weight  shown  in  said  contract. 

"III.  For  further  answer  this  defendant 
denies  that  the  plaintiff  incurred  the  amount 
of  expense  in  locating  the  trees  and  deliver- 
ing the  same  as  alleged  in  this  bill  of  particu- 
lars, and  states,  if  such  expenses  were 
incurred,  they  were  not  necessary  in  locating 
the  said  shipments  and  delivering  same,  and 
this  defendant  is  not  liable  therefor. 

[585]  "Defendant  prays  that  it  may  go 
hence  without  day  and  have  its  costs." 

On  the  19th  day  of  April,  1912,  the  Du- 
rant Nursery  Company  filed  its  reply  to  the 
answer  of  the  receiver  for  the  Oklahoma 
Central  Railway  Company  as  follows: 
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"Comes  now  the  plaintiff,  the  Durant  Nurs- 
ery Company,  and  for  its  reply  to  the  answer 
of  the  defendant  A.  E.  Ramsey,  receiver  of 
the  Oklahoma  Central  Railway  Company,  al- 
leges and  would  respectfully  show  to  the 
court  as  follows,  to  wit: 

''Plaintiff  denies  each  and  every  material 
allegation  of  new  matter  contained  in  the 
said  answer  of  the  said  defendant  as  set  forth 
in  paragraphs  first,  second,  and  third  of  the 
said  answer." 

The  case  was  tried  to  the  court  and  jury, 
and  verdict  for  plaintiff  as  prayed.  After 
overruling  of  motion  for  new  trial,  judgment 
was  rendered  for  $177.82,  to  draw  8  per 
cent  interest  from  date  thereof.  Defendants 
bring  error. 

For  convenience,  the  plaintiff  below  will 
be  designated  as  plaintiff,  and  the  defend- 
ants below  as  defendants  herein.  The  con- 
ditions under  which  the  JMissouri,  Kansas  & 
Texas  Railway  Company  received  said  articles 
for  transportation  as  expressed  in  the  bill  of 
lading  and  shipping  contract,  so  far  as  they 
relate  to  the  questions  involved  in  this  case, 
are  as  follows: 

(1)  "Received,  subject  to  the  classifica- 
tions  and  tariffs  in  effect  on  the  date  of  issue 
of  the  original  bill  of  lading,  at  Durant, 
Oklahoma,  December  3,  1910,  from  Durant 
Nursery  Company,  one  box  trees,  weight  752 
pounds,  in  apparent  good  order,  which  said 
company  agrees  to  carry  to  its  usual  place 
of  delivery  at  Washington,  Oklahoma,  if  on 
its  road;  otherwise,  to  deliver  to  another  car- 
rier on  the  route  to  said  destination.  It 
is  mutually  agreed,  as  to  each  carrier  of  all 
or  any  of  the  said  property  over  all  or  any 
portion  of  said  route  to  destination^  and  as 
to  each  party  at  any  time  interested  in  all 
or  any  of  said  property,  that  every  service  to 
be  pexformed  hereunder  shall  be  subject  to 
all  [586]  the  conditions,  whether  printed  or 
written,  herein  contained  (including  condi- 
tions on  back  hereof)  and  which  are  agreed 
to  by  the  shipper  and  accepted  for  himself 
and  his  assigns." 

(2)  ''In  issuing  this  bill  of  lading  this  com- 
pany agrees  to  transport  only  over  its  own 
line,  and,  except  as  otherwise  provided  by 
law,  acts  only  as  agent  with  respect  to  the 
portion  of  the  route  beyond  its  own  line.  No 
carrier  shall  be  liable  for  loss,  damage,  or  in- 
jury not  occurring  on  its  own  road  or  its 
portion  of  the  through  route,  nor  after  said 
property  has  been  delivered  to  the  next  car- 
rier, except  as  such  liability  is  or  may  be  im- 
posed by  law;  but  nothing  contained  in  this 
bill  of  lading  shall  be  deemed  to  exempt  the 
initial  carrier  from  any  such  liability  so  im- 
posed.*' 

(3)  "No  carrier  is  bound  to  transport 
said  property  by  any  particular  train,  or  in 
time  for  any  particular  market,  or  otherwise 


than  with  reasonable  dispatch,  unless  by  spe- 
cific agreement  indorsed  hereon.  Every  car- 
rier shall  have  the  right  in  case  of  physical 
necessity  to  forward  said  property  by  any 
railroad  or  rout«  between  the  point  of  ship- 
ment and  the  point  of  destination.  The 
amount  of  any  loss  or  damage  for  which  any 
carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  (being  the 
bona  fide  invoice  price,  if  any,  to  the  con- 
signee, including  the  freight  charges,  if  pre- 
paid) at  the  place  and  time  of  shipment 
under  this  bill  of  lading,  unless  a  lower  value 
has  been  represented  in  writing  by  the  ship- 
per, or  has  been  agreed  upon  or  is  determined 
by  the  classifications  or  tariffs  upon  which 
the  rate  is  based,  in  any  of  which  events 
such  lower  value  shall  be  the  maximum 
amounts  to  govern  such  computation,  wheth- 
er or  not  such  loss  or  damage  occurs  from 
negligence.  Claims  for  loss,  damage,  or  de- 
lay must  be  made  in  writing  to  the  carrier  at 
the  point  of  delivery  or  at  the  point  of 
origin  within  four  months  after  the  delivery 
of  the  property,  or,  in  case  of  failure  to  make 
delivery,  then  within  four  months  after  a 
reasonable  time  for  delivery  has  elapsed. 
Unless  claims  are  so  made,  the  carrier  shall 
not  be  liable." 

On  the  face  of  said  contract  in  typewrit- 
ing is  the  following: 

"Collect.  Released  at  $6.00  per  100  lbs. 
and  valuation  and  freight  charges  guaran- 
teed by  shipper." 

[587]  The  other  contract  is  the  same  as 
this,  except  the  destination  is  Blanchard, 
Okla.,  and  the  weight  728  pounds. 

The  bills  of  lading  are  not  signed  by  the 
shipper,  defendant  in  error;  but  he  bases  his 
cause  of  action  on  them,  and  attached  them 
to  his  bill  of  particulars,  and  made  them  a 
part  thereof,  and  afterwards  introduced  then^ 
in  evidence  to  prove  his  contract  of  ship- 
ment. He  will  therefore  be  bound  by  all  the 
terms  and  conditions  of  said  bills  of  lading, 
as  shipping  contracts,  as  fully  as  if  he  had 
personally  signed  the  same. 

By  the  terms  of  said  contracts,  expressed 
in  perfectly  plain  language,  the  defendant 
Misnouri,  Kansas  &.  Texas  Railway  Company 
as  the  initial  carrier  undertook  and  agreed 
with  plaintiff:  (1)  That  it  would  trans- 
port his  freight  over  its  own  lines  and  no 
further.  (2)  That  it  would  not  be  liable 
for  loss,  damage,  or  injury  which  did  not  oc- 
cur on  its  own  road,  or  its  portion  of  the 
through  route;  nor  after  said  property  had 
been  delivered  to  the  next  carrier,  except 
such  liability  as  might  be  imposed  by  law. 
(3)  That  in  case  of  loss  or  damage  to  said 
shipments  the  value  thereof  should  not  exceed 
•$5  per  100  pounds;  the  shipment  to  Wash- 
ington being  752  pounds,  and  the  shipment 
to    Blan chard    728    pounds.      The    evidence 
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shows,  and  it  is  not  denied  by  plaintiff,  that 
the  defendant  Missouri,  Kansas  &  Texas 
Railway  Company  received  these  shipments 
on  Saturday  evening,  December  3,  1910,  after 
the  last  train  carrying  like  traflSc  had  gone 
out,  and,  as  there  was  no  Sunday  train,  the 
shipments  did  not  leave  Durant  until  Monday 
morning,  December  6th,  and  were  delivered 
to  the  defendant  Oklahoma  Central  Railway 
Company  at  Lehigh,  Okla.,  on  the  next  day. 

It  is  conceded  that  both  destinations, 
Washington  and  Blanchard,  are  not  on  the 
Missouri,  Kansas  &  Texas,  but  are  on  the 
Oklahoma  Central.  The  evidence  is  somewhat 
conflicting  as  to  date  of  receiving  destina- 
tions— plaintiff  claiming  the  24th,  and  [588] 
the  defendants  the  2lBt,  of  December.  In 
either  case  it  would  seem  that  the  delay  was 
unreasonable,  and  the  jury  must  have  so 
found.  There  is  no  claim  for  loss  or  damage 
to  the  trees,  nor  depreciation  in  value — only 
such  damage  as  was  caused  by  reason  of  the 
delay  in  reaching  destinations.  The  evi- 
dence  shows,  and  the  plaintiff  admits,  that 
he  never  made  the  statutory  demand  on  the 
Missouri,  Kansas  &  Texas  Railway  Company 
to  furnish  proofs  and  facts  as  to  which  road 
caused  the  delay,  or  that  the  loss  or  injury 
did  not  occur  while  the  shipment  was  in  the 
possession  or  in  charge  of  its  road,  as  pro- 
vided in  section  846,  Rev.  Stat.  1910  Ann. 
which  is  as  follows: 

**If  freight  addressed  to  a  place  beyond 
the  iisual  route  of  the  common  carrier  who 
first  received  it,  is  lost  or  injured,  he  must, 
within  a  reasonable  time  after  demand,  give 
satisfactory  proof  to  the  consignor  that  the 
loss  or  injury  did  not  occur  while  it  was  in 
his  charge,  or  he  will  be  himself  liable  there- 
for." 

Plaintiff  did  demand  payment  for  the 
damage  caused  by  the  delay,  but  under  the 
ruling:^  of  this  court  that  did  not  satisfy  the 
requirements  of  the  statute.  The  law  appli- 
cable to  the  facts  in  this  case,  fixing  the  duty 
of  the  shipper,  is  laid  down  and  clearly  de- 
li ned  in  the  recent  case  of  Chicago,  etc.  R. 
Ck>.  V.  Diggs,  42  Okla.  188,  140  Pac.  1160,  by 
Judge  Rittenhouse,  speaking  for  tbe  court,  in 
which  he  says: 

**In  the  absence  of  proof  on  the  question 
as  to  whether  the  injury  occurred  while  the 
goods  were  in  possession  of  the  initial  or  the 
connecting  carrier,  it  will  be  assumed  that 
the  goods  were  in  the  same  condition  when 
delivered  to  the  connecting  carrier  that  they 
were  in  when  received  by  the  initial  carrier, 
and,  if  the  shipment  was  damaged  when  it 
reached  its  destination,  there  is  no  presump- 
tion that  the  injury  occurred  while  the  goods 
were  in  the  hands  of  the  initial  carrier." 

In  that  case  the  claimant  made  inquiry  of 
the  Initial  carrier  as  to  the  location  of  the 
goods,  but  made  no  demand  for  the  proofs 
Ann.  Cas.  1917D — 12. 


[589]  provided  for  in  the  statute  (section 
846,  supra),  and  upon  the  sufficiency  of  such 
inquiry  the  court  says: 

"It  is  evident  that  the  plaintiff  did  not 
bring  himself  within  the  provisions  of  that 
section,  *'and  therefore  cannot  claim  the  bene- 
fits derived  therefrom." 

The  liability  of  carriers,  in  this  particular, 
is  clearly  defined  and  well  established  by  the 
laws  of  this  state.  The  only  liability  as- 
sumed by  an  initial  common  carrier  of  intra- 
state commerce  in  this  state,  unless  it  con- 
tracts for  a  greater  responsibility,  is  that 
it  will  deliver  the  shipment  to  the  end  of 
its  route,  in  the  proper  direction  of  its  des- 
tination to  some  other  competent  carrier 
carrying  to  the  place  of  address,  or  connected 
with  those  who  thus  carry.  When  it  has 
done  that,  its  reaponsibility  ceases,  subject, 
of  course,  to  a  proper  response  to  the  demand 
of  the  shipper  for  proofs  that  the  loss  or 
injury  did  not  occur  on  its  line.  As  said  in 
the  Diggs  case,  supra: 

"Under  section  845,  the  initial  carrier,  in 
accepting  an  intrastate  shipment  of  freight 
to  a  point  beyond  its  own  line,  must  deliver 
the  same  to  the  connecting  carrier,  having 
made  such  delivery,  its  liability  ceases." 

We  are  of  the  opinion  that  the  law,  as  to 
the  damage  or  entire  loss  of  the  goods,  would 
apply  to  the  question  of  injury  caused  by 
delav,  so  far  as  it  relates  to  the  manner 
of  fixing  the  liability  of  the  carrier; 
but  it  is  not  necessary  to  seek  to 
apply  that  rule  here,  for  the  plaintiff 
says  he  did  not  demand  of  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  as  initial 
carrier  proofs  and  facts  as  to  which  road  was 
responsible  for  the  delay,  and  as  a  matter 
of  fact  such  a  demand  would  have  been  un- 
necessary in  this  case,  except  for  the  purpose 
of  holding  the  initial  carrier,  for  the  reason 
that  it  was  well  established  by  the  evidence 
that  the  shipments  were  delivered  to  the 
connecting  carrier  within  a  reasonable  time, 
to  wit,  the  6th  day  of  December.  In  the  case 
of  St.  Louis,  etc.  R.  Co.  v.  Close,  42  Okla. 
105,  140  Pac.  1176,  [590]  a  like  question 
arose  in  an  action  for  damages  caused  by  the 
delay  in  shipment  of  a  merry-go-round.  The 
Frisco  was  the  initial  carrier,  and  was  not 
the  cause  of  the  delay.  In  speaking  as  to 
the  liability  of  that  road,  the  court  says: 

"It  is  clear,  from  our  oonstitutional  and 
statutory  provisions,  that  it  is  the  duty  of 
the  connecting  carrier  to  accept  shipments 
of  freight  under  such  circumstances,  unless 
a  valid  reason  for  refusal  exists,  and  that 
the  liability  of  the  initial  carrier  ceases  when 
such  delivery  is  made.  There  is  no  denial 
that  the  Frisco  delivered  the  shipment 
promptly  and  tendered  same  to  the  Midland 
Valley,  and  that  all  the  delay  in  further 
transportation  was  chargeable  to  the  Midland 
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Valley.  ...  It  follows,  therefore,  that 
the  initial  carrier  was  under  no  further  ob- 
ligation than  to  promptly  deliver  the  ship- 
ment to  a  connecting  carrier  and  that  it  is 
the  duty  of  such  connecting  carrier  to  for- 
ward same  without  delay.  It  is  apparent, 
under  tlie  record  and  the  foregoing  provisions 
of  our  Constitution  and  statutes  and  the 
authorities  above,  that,  whatever  damages 
the  plaintiff  may  have  shown  himself  en- 
titled to  recover,  the  Frisco  was  not  liable 
therefor.  It  had  discharged  every  obliga- 
tion which  the  law  imposed  upon  it  under 
the  circumstances." 

The  decision  is  in  strict  accord  with  section 
845,   Rev.   T^ws   1910,  w^hich   is   as   follows: 

"If  a  common  carrier  accepts  freight  for 
a  place  beyond  his  usual  route,  he  must,  un- 
less he  stipulates  otherwise,  deliver  it  at 
the  end  of  his  route  in  that  direction  to  some 
other  competent  carrier,  carrying  to  the  place 
of  address,  or  connected  with  those  who  thus 
carry,  and  his  liability  ceases  upon  making 
such  delivery." 

So  it  must  be  conceded  in  this  case  that, 
whatever  damages  the  plaintiff  may  have 
sustained,  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  is  not  liable;  for  by  the  deliv- 
ery of  these  shipments  to  the  connecting  car- 
rier on  the  6th  day  of  December  it  discharged 
every  obligation  it  had  assumed  under  the 
contracts  [591]  of  shipment  and  which  the 
law  imposed  upon  it.  Under  the  facts,  and 
the  plain  language  of  the  statute,  the  Mis- 
souri, Kansas  &  Texas  was  in  no  sense  blam- 
able  for  the  delay  or  injury,  if  any,  occasioned 
thereby. 

This  brings  us  to  the  question  of  the  lia- 
bility of  the  Oklahoma  Central  Railway  Com- 
pany as  connecting  carrier.  The  evidence 
shows  that  the  delav  occurred  on  that  road, 
and  that  it  was  unnecessary  and  unreason- 
able; but  the  question  of  the  right  of  plain- 
tiff to  recover  damages  for  the  class  and  kind 
of  injury  alleged  is  a  more  difficult  proposi- 
tion. It  will  be  borne  in  mind  that  plaintiff's 
only  cause  of  uction  is  for  the  recover^'  "of 
damage  for  expenses  of  men  in  locating  trees 
and  delivering  the  same  after  the  delay  oc- 
casioned by  the  negligence  of  the  company." 
No  damage  w^as  claimed  for  injury  to  the 
trees,  nothing  for  depreciation  in  intrinsic 
value,  and  nothing  for  depreciation  in  the 
market  value  thereof.  No  special  time  was 
agreed  upon  for  the  delivery  of  the  shipments. 
The  bill  of  particulars  does  not  charge,  and 
bills  of  lading  and  shipping  contract  do  not 
show,  and  there  is  no  evidence  tending  to 
prove,  that  either  of  the  defendants  knew, 
or  had  any  notice  of  the  purpose  for  which 
the  trees  were  being  shipped,  or  that  plain- 
tiff was  expecting  or  intending  to  deliver 
the  trees  to  his  customers  on  the  17th  day 
of  December,  or  at  any  other  time,  or  that 
he  had  employed  anyone  to  be  at  the  places 


of  destination  for  any  purpose.  Nothing  of 
the  kind  was  alleged  or  proved.  Under  such 
circumstances,  would  the  plaintiff  be  entitled 
to  recover,  and,  if  so,  what  would  be  the 
measure  of  damages?  Section  2869,  Rev. 
Laws  1910,  provides: 

**The  detriment  caused  by  a  carrier's  delay 
in  the  delivery  of  freight  is  deemed  to  be 
the  depreciation  in  the  intrinsic  value  of 
the  freight  during  the  delay,  and  also  the  de- 
preciation, if  any,  in  the  market  value  there- 
of, otherwise  than  by  reason  of  a  depreciation 
in  its  intrinsic  value,  at  the  place  where  it 
ought  to  have  been  delivered,  and  between 
the  day  at  which  it  ought  to  have  been  de- 
livered and  the  day  of  its  actual  delivery.*' 

[592]  This  section  came  before  this  court 
for  construction  in  the  case  of  Chicago,  etc. 
R.  Co.  V.  Broe,  16  Okla.  25,  86  Pac.  441. 
That  action  was  to  recover  for  delay  in 
shipment  of  a  car  load  of  nails  and  wire. 
As  a  part  of  the  measure  of  damages  claimed 
by  plaintiff  was  the  loss  of  trade  duriii«;: 
the  delay  of  the  freight,  and  that  question 
was  submitted  to  the  jury  in  the  foUowing^ 
interrogation : 

"Q.  If  you  find  for  the  plaintiff,  state  by 
what  you  measure  the  amount  of  his  damages. 
A.  Depreciation  in  value  of  goods,  and  loss 
in  trade." 

In  reversing  this  case  Justice  Burwell 
savs: 

'The  jury  had  absolutely  no  justification 
for  allowing  the  consignee  anything  for  loss 
of  trade.  There  was  no  evidence  on  which 
to  base  such  a  finding,  and,  even  if  there  had 
been,  it  could  not  be  considered,  as  the  car- 
rier's liability  is  fixed  by  the  statute  above 
quoted  (section  2869),  and  loss  of  trade  is 
not  referred  to  therein.  From  the  record 
we  cannot  determine  the  amount  awarded  for 
loss  of  trade.  It  cannot  be  separated  from  the 
award  for  depreciation  of  the  market  valui 
of  the  property." 

As  stated  before,  in  the  instant  case  nei- 
ther of  the  railroad  companies  had  notice  of 
the  intentions  of  the  plaintiff  to  dispose  of 
the  shipments,  nor  of  the.  fact  that  he  was 
contemplating  expenses  of  any  kind  in  that 
behalf.  Such  expenses  and  subsequent  dam- 
ages were  not  in  contemplation  of  the  com- 
pany or  in  the  mind  of  the  employees  of  the 
defendants  at  the  time  of  the  shipments. 
Speaking  upon  that  subject,  the  Supreme 
Court  of  the  state  of  Florida  in  Williams  v. 
Atlantic  Coast  Line  R.  Co.  56  Fla.  735,  48 
So,  209.  24  L.R.A.(N.S.)  134,  131  Am.  St. 
Rep.  169,  says: 

"Only  such  damages  may  be  recovered  as 
were  contemplated  or  might  reasonably  he 
supposed  to  have  entered  into  the  contem- 
plation of  the  parties  to  the  contract  of  car- 
riage. If  the  owner  of  the  goods  would 
charge  the  carrier  with  any  special  damages, 
he  roust  have  communicated   to  the  carrier 
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all  tlie  facts  and  circumstances  of  the  case 
which  do  not  ordinarily  attend  the  carriage 
or  the  peculiar  character  and  value  of  the 
property  [593]  carried,  for  otherwise  such 
peculiar  circumstances  cannot  be  contem- 
plated by  the  carrier." 

That  was  a  case  in  which  the  shipper  trans- 
ported orange  boxes  to  be  used  in  packing 
a  crop  of  oranges,  and  preparatory  thereto 
he  had  employed  men  for  that  purpose,  who 
were  awaiting  the  arrival  of  the  boxes;  but 
it  appears  that  the  shipper  failed  to  notify 
the  carrier  of  his  intentions  in  regard  to  the 
use  of  boxes.  In  consideration  of  the  case 
the  court  further  says: 

(1)  "In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  the  failure  of 
the  company  to  deliver  within  a  reasonable 
time  orange  boxes  intrusted  to  the  defendant 
to  transport  for  hire,  the  plaintiff  cannot  re- 
cover the  loss  and  damage  in  .the  enforced 
idleness  of  persons  employed  to  pack  and  ship 
his  oranges  on  his  orange  groves,  where  the 
defendant  was  not  informed  that  men  had 
been  employed  to  pick  the  oranges,  or  the 
time  within  which  the  oranges  were  to  be 
picked,  and  the  contract  of  carriage  did  not 
fix  any  specific  time  for  the  transportation 
and  delivery  of  the  boxes. 

(2)  *'In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  its  failure  to 
transport  and  deliver  orange  boxes,  within 
a  reasonable  time,  the  allegations  of  the  dec- 
laration, 'that  by  reason  of  the  premises  th<; 
plaintiff  incurred  loss  and  damage  in  being 
unable  to  pack  and  ship  part  of  his  oranges 
for  the  Christmas  market,*  are  not  stated 
with  such  certainty  as  to  show  the  liability 
of  the  defendant  therefor. 

(3)  '*The  freezing  of  plaintiff's  oranges  on 
the  trees  is  not  so  direct,  natural,  and  proxi- 
mate a  result  of  the  failure  of  a  railroad  com- 
pany to  deliver  to  the  plaintiff,  within  a 
reasonable  time,  orange  boxes  intrusted  to  the 
defendant  company  to  transport  for  hire,  as 
to  make  such  company  liable  therefor  by  rea- 
son of  such  delay,  where  the  contract  of  car- 
riage did  not  fix  any  specific  time  for  the 
transportation  and  delivery  of  the  boxes,  and 
the  defendant  company  was  not  informed 
that  the  plaintiff  would  leave  the  oranges  on 
the  trees,  exposed  to  the  dangers  of  the  cold, 
until  the  boxes  were  delivered." 

[594]  The  items  of  damage  claimed  by 
plaintiff  are  railroad  fare  of  men  sent  to 
the  different  destinations  to  distribute  the 
trees  to  customers,  hotel  expenses,  telephone 
calls  while  there,  their  railroad  fare  back  to 
their  respective  residences,  and  other  such 
like  expenses.  These  items  certainly  could 
not  have  been  in  contemplation  of  the  parties 
at  the  time  the  shipping  contract  was  en- 
tered into.  There  is  nothing  in  the  pleadings 
or  the  evidence  that  even  tends  to  establish 
such  a  condition.    The  rule  laid  down  in  Ilad- 


ley  v.  Baxendale,  9  Exch.  (Eng.)  341,  Sedg- 
wick's Leading  Cases  on  Measure  of  Dam- 
ages, 126,  which  has  been  followed  by  the 
Supreme  Court  of  the  United  States  and  most 
of  the  states  of  the  Union,  establishes  this 
doctrine: 

''Where  two  parties  have  made  a  contract, 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in 
respect  to  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  according  to 
the  actual  course  of  things,  from  such  breach 
of  contract  itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  the  contempla- 
tion of  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  it." 

In  the  case  of  Illinois  Cent.  R.  Co.  v.  John- 
son,  116  Tenn.  624,  94  S.  W.  600,  parties  had 
tlie  contract  for  boring  a  deep  well  in  the 
state  of  Arkansas,  and  in  contemplation  of 
such  work  they  delivered  to  the  railroad  com- 
pany machinery  for  the  purpose  of  doing 
the  work.  Tlie  party  who  made  the  shipment 
stated  to  the  agent  of  the  company  that  the 
machinery  was  needed  right  away,  and  that 
the  shipment  was  for  immediate  delivery — 
that  the  shipper  was  at  heaVy  expense  in 
keeping  a  crew  awaiting  the  arrival  of  the 
shipment  for  the  purpose  of  carrying  out 
the  contract.  The  shipment  was  delayed,  and 
the  parties  brought  suit.  Under  that  state 
of  facts,  recovery  was  denied,  and  in  so  doing 
the  court  said: 

(1)  "One  seeking  to  recover  special  dam- 
ages for  breach  of  a  contract  must  show 
that  such  damages  were  within  the  contem- 
plation [595]  of  both  parties  to  the  contract; 
otherwise,  he  can  only  recover  such  damages 
as  in  the  usual  course  of  things  flow  from 
a  breach. 

(2)  "Plaintiffs,  having  a  .  .  .  contract 
in  Arkansas  for  the  boring  of  a  deep  well, 
shipped  certain  pipe  therefor  over  defendant's 
railroad,  and  at  the  time  notified  defendant's 
agent  that  the  pipe  was  needed  very  badly, 
and  that  they  were  putting  in  another  well 
at  some  place  in  Arkansas.  Held,  that  such 
information  did  not  give  the  carrier  notice 
that  plaintiffs  had  a  contract  which  would  be 
forfeited  in  the  event  of  a  failure  to  deliver 
the  pipe  promptly,  or  that  plaintiffs  were 
boring  the  well  for  others  than  themselves, 
and  was  insufficient  to  charge  the  carrier 
with  loss  of  profits  occasioned  by  a  cancella- 
tion of  the  contract  for  delay  and  loss  sus- 
tained in  the  purchase  of  other  appliances 
for  the  work." 

The  Supreme  Court  of  Kansas,  having  a 
like  question  under  consideration  in  Sauter 
V.  Atchison,  etc.  R.  Co.  78  Kan.  331,  97 
Pac.  434,  held: 

"A  mere  statement  of  the  station  agent 
of  a  railroad  company,  to  one  about  to  deliver 
goods  to  the  company  for  shipment  over  its 
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railroad^  that  the  goods  should  arrive  at  the 
proposed  destination  at  a  certain  time,  does 
not  constitute  a  contract  to  carry  them  with- 
in such  time/' 

It  seems  entirely  unnecessary  to  cite  fur- 
ther authorities  along  this  line.  The  defend- 
ant in  error  neglected  to  file  briefs,  but,  not- 
withstanding that  fact,  we  considered  the 
case  of  such  importance  that  we  felt  it  was 
our  duty  to  consider  it  to  some  extent.  This 
we  have  done  without  the  aid  of  counsel  for 
defendant,  but,  being  clearly  of  the  opinion 
that  the  doctrines  herein  laid  down  are  sup- 
ported by  practically  an  undivided  line  of 
authorities,  we  are  forced  to  the  conclusion 
that  this  case  should  be  reversed  and  remand- 
ed, with  instructions  to  the  trial  court  to 
render  judgment  in  favor  of  the  defendants. 

By  the  Court. — It  is  so  ordered. 


NOTE. 

A  statute  confining  the  liability  of  an  ini- 
tial carrier  on  an  intrastate  shipment  to 
responsibility  for  acts  committed  on  its  own 
line  is  held  in  the  reported  case  to  apply  to 
the  detriment  caused  by  a  delay  in  the  trans- 
portation of  goods  which  results  in  a  depre- 
ciation of  their  value.  It  also  holds  that 
special  damages  caused  by  a  delay  in  the 
transportation  of  goods  are  not  recoverable 
in  the  absence  of  notice  to  the  carrier  at 
the  time  of  shipment  of  circumstances  war- 
ranting their  recovery.  These  questions  are 
treated  in  the  course  of  a  general  discussion 
of  the  measure  of  damages  for  delay  in  trans- 
porting goods  in  the  note  to  Lyons  v.  Grand 
Trunk  R.  Co.  reported  ante,  this  volume,  at 
p.  162. 
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New  York  Court  of  Appeals — January  4, 

1916. 

216  N.  T.  430;  111  IT.  E.  70. 


Judgments   —   Lien    ^    After-acquired 
Property. 

Judgments  became  liens  on  the  after-ac- 
quired realty  of  the  judgment  debtor  re- 
ceived by  inheritance  from  his  father  at  the 
time  of  its  acquisition  by  the  debtor. 

Neoesflity  of  Issuins  Execution  to  Cre- 
ate Lien. 

Under  Code  Civ.  Proc.  §  1250,  providing 
that  a  judgment  required  to  be  docketed  nei- 


ther affects  real  property  nor  is  entitled  to 
a  preference  until  the  judgment  roll  is  tiled 
and  the  judgment  docketed,  and  section  1251, 
providing  that  a  judgment  docketed  in  a 
county  clerk's  office  is  a  charge  upon  the 
debtor's  real  property  in  the  county  for  ten 
years  after  filing  the  judgment  roll,  a  judg- 
ment, upon  being  flled  and  docketed,  becomes 
a  lien  upon  the  real  estate  of  the  debtor, 
and  it  is  no  longer  necessary  that  an  execu- 
tion should  be  issued  upon  the -judgment  to 
cause  it  to  become  a  lien  upon  realty. 

Priority    betxreen    Judssient    Lieae  ^ 
Effect  of  Issuing;  Execution. 

Under  Code  Civ.  Proc.  §  1250,  providing 
that  a  judgment  required  to  be  docketed 
neither  affects  real  property  nor  is  entitled 
to  a  preference  until  the  judgment  roll  is 
filed  and  the  judgment  docketed,  and  section 
1251,  providing  that  a  judgment  docketed  in 
a  county  clerk's  office  is  a  charge  upon  the 
debtor's  real  property  in  the  county  for  ten 
years  after  filing  the  judgment  roll,  where 
a  judgment  debtor  inherited  realty  from  his 
father,  so  that  the  liens  of  the  judgment 
creditors,  whose  judgments  had  been  dock- 
eted, attached  thereto  simultaneously  on  the 
death  of  the  father,  one  creditor  cannot  ob- 
tain a  preference  over  the  others  through 
the  issuance  of  execution  and  the  advertising 
of  the  property  for  sale  by  the  sheriff. 

[See  note  at  end  of  this  case.] 

Hulbert  v.  HtUhert,  1«6  N.  Y.  App.  Div. 
858,  modified. 

Appeal  from  Appellate  Division  of  Su- 
preme  Court,    Fourth   Judicial    Department. 

Action  by  Talman  F.  Hulbert,  plaintiff^ 
against  Fred  Hulbert  et  al.,  defendants. 
Order  of  Special  Term  of  Supreme  Court  af- 
firmed by  Appellate  Division  of  Supreme 
Court.  Helen  Story  et  al.,  as  executors  of 
Leonard  Story,  deceased,  appeal.  The  facts 
are  stated  in  the  opinion.     Modified. 

George  B.  Zartman  for  appellants. 
William  F.  Bacon  respondent,  in  person. 

[432]  Seabubt,  J. — This  a  proceeding  in 
an  action  of  partition  for  the  distribution 
of  the  proceeds  of  a  sale  of  real  property. 
On  March  7th,  1904,  St.  Paurs  Church  of 
the  village  of  Waterloo,  N.  Y.,  docketed  a 
judgment  for  $906.84  against  Fred  Hulbert. 
On  April  21st,  1904,  judgments  for  $2,830.57 
and  $2,351.71  respectively  were  docketed 
against  said  Hulbert  by  the  defendant  Story 
now  deceased.  All  of  these  judgments  were 
filed  and  docketed  in  the  office  of  the  clerk 
of  Seneca  county.  At  the  time  these  judg- 
ments were  docketed  Hulbert  was  without 
property.  In  1910,  on  the  death  of  his  fa- 
ther, Hulbert  inherited  an  undivided  one- 
third  interest  in  the  real  estate  which  it  was 
sought  to  partition  in  this  action.  On  No- 
vember 24th,  1913,  pursuant  to  leave  granted 
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by  the  court,  the  St.  Paul's  Church  issued  an 
execution  on  its  judgment  against  the  prop- 
erty of  said  Hulbert.  On  February  6th, 
1914,  the  sheriff  of  Seneca  county  sold  Hul- 
bert's  undivided  interest  in  said  real  estate 
to  one  Bacon  who  is  a  defendant  herein,  for 
the  sum  of  $1,437.10  and  issued  to  him  a 
sheriff's  certificate  of  sale  which  he  now  holds. 
The  present  action  for  partition  or  sale  was 
not  commenced  until  after  the  execution  of 
the  St.  Paul's  Church  had  been  placed  in 
the  hands  of  the  sheriff.  The  interest  of  the 
defendant  .Hulbert  in  said  premises  was  sold 
in  the  partition  action  March  28th,  1914, 
for  $1,753.36,  which  sum  has  been  paid  into 
the  court  subject  to  its  further  order.  The 
proceeds  of  this  sale  are  insufficient  [433]  to 
pay  all  of  the  judgment  liens  in  full.  Tlie 
appellants,  who  arc  executors  of  the  estate 
of  Story,  claim  that  these  proceeds  should 
be  applied  pro  rata  on  all  of  the  liens.  The 
respondent  Bacon  claims,  and  he  has  been 
accorded  by  the  court  below,  a  preference  for 
his  lien  and  the  payment  thereof  has  been  or- 
dered to  be  made  in  full.  It  is  clear  that 
Bacon  acquired  no  rights  as  against  the  own- 
er of  the  Story  judgments,  by  virtue  of  the 
sale  of  the  property  to  him  and  the  delivery 
by  the  sheriff  of  a  sheriff's  certificate  of  sale, 
unless  the  fact  that  the  execution  issued  by 
the  St.  Paul's  Church  and  the  act  of  the 
sheriff  in  advertising  the  property  for  sale 
served  to  give  to  the  lien  of  the  St.  Paul's 
Church  a  preference  over  the  liens  of  the 
Story  judgments.  It  is  necessary,  therefore, 
to  inquire  what  the  status  of  the  judgment 
liens  was  and  whether  the  act  of  the  St. 
Paul's  Church  in  issuing  an  execution  upon 
its  lien  and  the  act  of  the  sheriff  in  adver- 
tising the  property  for  sale  gave  to  that  lien 
a  preference  over  the  others.  Pursuant  to 
the  settled  rule,  which  is  not  questioned  by 
either  party  upon  this  appeal,  the  three 
judgments  referred  to  became  liens  on  the 
after-acquired  property  of  the  judgment  debt- 
or at  the  time  of  its  acquisition  by  the  debtor. 
(Matter  of  Hazard,  73  Hun  22,  25  N.  Y.  S. 
928;  affd.  on  opinion  below,  141  N.  Y.  686, 
36  N.  E.  739.)  The  liens  of  these  three  judg- 
ments, therefore,  attached  simultaneously  to 
the  interest  of  Hulbert  upon  his  acquiring 
title  to  that  interest  on  the  death  of  his  fa- 
ther. It  was  held  below  that  the  judgment 
of  the  St.  Paul's  Church  acquired  priority 
by  reason  of  the  execution  issued  thereon 
and  the  act  of  the  sheriff  in  advertising  the 
property  for  sale.  The  theory  upon  which 
the  ruling  was  made  was  that  the  act  of 
the  St.  Paul's  Church  in  issuing  the  execu- 
tion was  such  an  exhibition  of  diligence  as 
to  entitle  that  judgment  creditor  to  a  prefer- 
ence over  the  liens  owned  by  the  other  judg- 
ment creditors.     The  only  authorities  relied 
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upon  by  the  learned  Appellate  Division  to 
sustain  [434]  this  view  were  the  cases  of 
Adams  v.  Dyer,  8  Johns.  (N.  Y.)  347,  350, 
5  Am.  Dec.  344,  and  Waterman  v.  Haskin, 
11  Johns.  (N.  Y.)  228.  In  Adams  v.  Dyer 
(supra)  there  is  a  short  per  curiam  opinion 
which  says:  "Perhaps,  the  mere  act  of  de- 
livery of  the  execution  to  the  sheriff,  did 
not  gain  a  preference  as  to  the  lands,  but 
by  the  act  of  the  sheriffs  in  making  advertise- 
ment of  the  lands  for  sale,  the  first  execu- 
tion was  begun  to  be  executed.  Here  was 
an  act  by  which  priority,  in  some  respects, 
was  gained.  Tliere  was  priority  as  to  the 
time  of  sale,  and  that  priority  could  not  be 
defeated  by  the  second  execution."  The  case 
of  Waterman  v.  Haskin  (supra)  announces 
the  same  conclusion  relying  solely  upon  the 
authority  of  Adams  v.  Dyer  (supra). 
Although  our  attention  has  not  been  called 
to  any  subsequent  case  in  this  jurisdiction 
which  has  followed  the  decision  announced 
in  these  two  cases,  it  must  be  conceded  that 
the  rule  announced  by  them  has  been  fol- 
lowed in  other  jurisdictions.  (Elston  v. 
Castor,  101  Ind.  426,  51  Am.  Rep.  754; 
Lowry  v.  Reed,  89  Ind.  442;  Smith  v.  Lind, 
29  III.  24;  Lippejicott  v.  Wilson,  40  la.  425; 
Burney  v.  Boyett,  1  How.  (Miss.)  39.)  Not- 
withstanding that  the  decision  in  Adams  v. 
Dyer  (supra)  and  Waterman  v.  Haskin 
(supra)  has  been  followed  in  other  jurisdic- 
tions, the  rule  announced  by  these  decisions 
was  earlv  questioned  in  this  state.  In  Wood 
V.  Colvin,  6  Hill  (N.  Y.)  228,  230  [1843], 
Bronson,  J.,  speaking  for  the  court,  said: 
"It  has  on  several  occasions  been  taken  for 
granted  that  there  must  be  a  levy  on  real 
estate;  but  the  point  has  never  been  so  ad- 
judged. The  cases  are  collected  in  Green 
V.  Burke,  23  Wend.  498.  When  the  judg- 
ment is  a  lien  upon  the  land,  it  is  not  neces- 
sary that  the  sheriff  should  make  any  formal 
levy  or  seizure  before  proceeding  to  advertise 
and  sell.  It  would  be  an  idle  ceremony  for 
him  to  go  to  the  land,  or  make  an  inventory 
of  it,  or  do  any  other  act  of  the  like  nature. 
The  judgment  binds  the  land,  which  is  already 
in  the  custodv  of  the  law  before  the  execu- 
tion  issues.  The  execution  comes  as  a 
power  to  [435]  enable  the  creditor  to  reap 
the  fruits  of  the  seizure  already  made. 

"After  lands  were  subjected  to  sale  on  exe- 
cution, and  before  the  judgment  was  made 
a  lien,    (see  per  Chancellor  Lansing  in  Cat- 
lin   V.   Jackson,  8  Johns.  546),  the   sale  of 
lands  and  of  goods  on  execution  stood  sub- 
.  stantially  upon  the  same  footing,  and  a  levy 
C  or  seizure  was  necessary  in  the  one  case  as 
i  well  as  in  the  other.     But  when  the  judg- 
.1  ment   was   afterwards   made   a   lien    on   the 
,|  land,   there   was   no   longer   any   reason   for 
^  requiring  a  levy  before  the  sheriff  proceeded 
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to  advertise  and  sell.  The  seizure  was 
already  made  when  the  execution  came  to  his 
hands.  Lawyers  and  judges  have  still  con- 
tinued to  speak  of  the  supposed  necessity 
of  a  levy  upon  land,  without  adverting  to 
the  fact  that  the  reason  for  the  rule  had 
entirely  ceased.  But  as  there  is  nothing  but 
dicta  upon  the  point,  we  feel  ourselves  at 
liberty  to  say,  that  since  the  judgment  has 
been  made  a  lien  upon  the  land,  no  formal 
levy  or  seizure  by  virtue  of  the  execution 
is  necessary." 

A  good  deal  of  confusion  has  arisen  and 
the  decisions  seem  not  to  be  in  harmony  as 
to  the  status  of    the    judgment    lien.     This 
condition   seems   to   have   arisen   because    of 
the  statutory  changes  that  have  been  made. 
A    review    of    the    changes    which    the    law 
upon  this  subject  has  undergone  will  tend  to 
a  better  understanding  of  the  existing  rule 
which   we  are  called  upon  to  apply  to  this 
case.    At  common  law  when  a  judgment  has 
been  rendered  for  a  debt  the  sheriff  was  di- 
rected to  cause  the  sum  needed  to  be  made 
(fieri  facias)    out  of  the  goods  and  chattels 
of  the  defendant  or  levied  (Krari  facias)  out 
of  his  p:ood8  and  the  fruits  of  his  land,  but 
the  land  itself  was  not  subject  to  be  taken 
in   satisfaction  of  the  debt.     ''Our   common 
law,"  say  Pollock  &  Maitland  in  their  His- 
tory of  English  Law,  'Vill  not  seize  his  land 
and  sell   it  or  deliver^  it    to    the    creditor; 
seignorial  claims  and  family  claims  have  pre- 
vented men  from  treating  land  as  an  avail- 
able asset  for  the  payment  of  debts."     (Vol. 
2  [2d  ed.],  p.  596.)     In  1285,  [436]  by  virtue 
of  the  statute  of  Westminster  2    (13  Edw. 
I ) ,  c.   18,  the  election  was  given  to  a  cred- 
itor who  sued  for  such  debt  or  damages  to 
have  a  writ  to  the  sheriff  "for  levying  the 
debt  of  the  lands  and  chattels,  or  that  the 
slieriff  deliver  to  him    all    the    chattels    of 
the  debtor  (except  his  oxen  and  beasts  of  the 
plough)    and    a    moiety    of    his    land    until 
the  debt  be  levied."    The  writ  of  elegit  was 
founded  upon   this  statute.     It  was  subject 
to  certain   restrictions   and   operated   differ- 
ently even  as  to  chattels  from  a  fieri  facias. 
(2   Tidd's    Prac.    939.)       These   restrictions 
need  not  now  be  commented  upon,  as  our  pur- 
pose will  be  served  by  tracing  the  procedure 
that  was  pursued   under  it   in  reference  to 
the  lands  of  the  debtor.     If  the  debtor  had 
no  land  the  sheriff  need  not  take  or  return 
an  inquisition.     If  there  were  lands  it  was 
necessary     that    the     inquisition    should   be 
taken  and  returned,  describing  the  land  with 
convenient   certainty,  and  after   it  is  taken 
tlie   sheriff  delivers   a  moiety   to  the   plain- 
tiff by  metes  and  bounds.      (2  Tidd's  Prac. 
!)40.)     It  was  formerly  usual  for  the  sheriff 
to  deliver  actiial  possession  of  a  moiety  of 
the  lands,  but  at  the  time  Mr.  Tidd  wrote 
his  practice  of  the  King's  Bench   (1807)  the 


sheriff  was  only  required  to  deliver  legal 
possession,  and  in  order  to  obtain  actual  pos- 
session the  plaintiff  must  proceed  by  eject- 
ment. The  writ  of  elegit^  however,  has  bcH»n 
said  to  be  "almost  unknown  in  the  United 
States."  (Freeman  on  Executions,  §  370.) 
Tliere  are,  however,  instances  of  its  use  in 
Virginia,  Alabama,  North  Carolina  and 
Delaware.  (Freeman  on  Executions,  §  370.) 
Although  authorized  in  New  York,  in  prac- 
tice it  is  doubtful  if  it  was  ever  adopted. 
In  commenting  upon  it  Chancellor  Lansing 
said:  "Whether  the  elegit  was  ever  intro- 
duced in  practice,  is  doubtful,  as  the  small 
value  of  the  income  of  real  estates,  afforded 
little  inducement  to  resort  to  it,  as  a  means 
of  satisfying  a  debt  due  upon  a  judgment." 
(Catlin  V.  Jackson,  supra,  at  p.  547.) 

Prior  to  1732  no  judicial  sale  of  land 
could  l)e  made  [437]  in  New  York  under 
any  common-law  process.  Such  a  sale  was 
expressly  prohibited  by  the  so-called  "Char- 
ter of  Libertyes  &  Priviledges"  which  was 
enacted  by  the  colonial  legislature  October 
30th,  1683.  (Laws  of  the  Colony  of  New 
York,  1664-1719,  vol.  1,  p.  111.)  By  a  subse- 
quent statute  passed  soon  afterwards  by  the 
same  legislature  a  levy  "by  extent  on  the  de- 
fendant's lands  or  against  the  defts  goods  and 
chattels  &  for  want  thereof  his  person"  was 
authorized.  (Nov.  2nd,  1683,  chap.  12,  Laws 
of  the  Colony  of  New  York,  1664-1719,  vol. 

I,  p.  134.)  While  these  colonial  statutes 
seem  to  have  sanctioned  the  elegit,  it  is  prob- 
able, as,  already  remarked,  that  in  practice 
that  writ  was  not  used.     The  act  of  5  Geo. 

II,  c.  7,  which  was  applicable  to  the  "Planta- 
tions and  Colonies  in  America,"  provided 
that  after  September  29th,  1732,  the  lands 
of  the  debtor  "shall  be  liable  to  and  charge- 
able with  all  just  debts,  etc."  This  statute 
was  intended  to  enable  British  subjects  in 
England  to  sell  real  estates  on  execution  in 
the  colonies  in  order  to  satisfy  the  debts 
due  to  them.  It  received  a  liberal  construc- 
tion which  extended  it  to  all  judgments. 
(Catlin  V.  Jackson,. 8  John.  [N.  Y.]  520,  at 
p.  547.)  Under  this  statute  the  fieri  facias 
was  the  appropriate  writ  under  which  the 
lands  could  be  sold,  but  in  several  essentials 
the  effect  of  the  execution  was  necessarily 
different  from  a  fieri  facias  levied  upon  per- 
sonal property  only.  (Catlin  v.  Jackson, 
supra,  at  p.  547;  Hanson  v.  Barnes,  3  Gill 
&  J.    [Md.]   359,  307.) 

By  the  act  of  1774  (Laws  of  the  Colony 
of  New  York,  17G0-1775,  vol.  5.  p.  637)  pro- 
vision was  made  for  docketing  judgment  in 
the  name  of  the  person  against  whom  the 
judgment  was  entered,  and  it  was  declared 
that  a  judgment  "not  Docketed  and  entered 
in  the  Books"  should  not  affert  lands  as  to 
purchasers  or  mortgagees,  or  liave  any  prefer- 
ence   against    heirs,    executors    or    adminis- 
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trators.  In  1787  (Laws  of  New  York,  1785- 
1788,  vol.  2,  ch.  56,  p.  467)  and  in  1801 
(I-aw8  of  [438]  1801,  ch.  105)  these  provi- 
sions were  Bubstantially  re-enacted.  These 
statutes  provided  that  the  land  of  the  debtor 
i>houId  be  subject  to  sale  in  the  same  manner 
as  bis  personal  property,  and  made  provi- 
sion for  the  docketing  of  the  judgment,  and 
provided  that  a  judgment  not  docketed 
should  not  affect  lands  as  to  purchasers  or 
mortgagees.  Whether  the  legal  effect  of  these 
statutes  was  to  make  the  judgment  itself  a 
lien  upon  the  real  estate  of  the  debtor  it  is 
not  necessary  to  determine.  In  Koning  v. 
Bayard,  2  Paine  251,  2  U.  S.  Law  Int.  34,  14 
Fed.  Cas.  No.  7,924,  decided  in  1829,  it  was 
held  that  such  was  their  legal  effect.  The 
first  statute*  to  specifically  declare  that  "the 
said  judgment  shall  be  a  li**n  on  such  lands, 
etc.,"  was  the  Revised  Laws  of  1813  (Vol. 
1,  ch.  60,  p.  501).  By  that  statute  it  was 
enacted  ''That  all  and  singular  the  lands, 
tenements,  and  real  estates,  of  any  person 
against  whom  any  judgment  shall  have  been 
obtained  in  any  court  of  record,  for  any 
debt,  damages,  costs  or  other  sum  of  money, 
shall  be  subject  to  be  sold  upon  execution 
to  be  issued  upon  such  judgment,  and  the 
said  judgment  shall  he  a  lien  (m  such  lands, 
tenements,  and  real  estates:  Provided,  etc." 
This  statute  also  provided  that  a  judgment 
not  docketed  should  not  affect  any  lands  and 
tenements  as  to  purchasers  arid  mortgagees. 
Tills  statute  has  been  several  times  re-enact- 
ed, amended  and  amplified  (2  R.  S.  part  3, 
ch.  VI,  title  4,  art.  2,  sections  11  and  12, 
and  Laws  of  1840,  ch.  386),  and  the  sub- 
stance of  it  is  expressed  in  the  present  pro- 
visions of  the  Code  of  Civil  Procedure  relat- 
ing to  this  subject.  (See  sections  1250  and 
1251  of  the  Code  of  Civil  Procedure.) 

By  virtue  of  the  statutory  changes  which 
have  been  made  in  relation  to  this  subject  a 
judgment  upon  being  filed  and  docketed  be- 
comes a  lien  upon  the  real  estate  of  the 
debtor.  It  is  no  longer  necessary  that  an 
execution  should  be  issued  upon  the  judg- 
ment in  order  to  cause  the  judgment 
to  become  a  lien  upon  real  estate.  Adams  v. 
LH'er  (supra),  decided  in  1811,  and  Water- 
man V.  Haskin,  decided  in  1814,  had  under 
consideration  judgments  [439]  that  were 
docketed  prior  to  the  enactment  of  chapter 
50  of  the  Revised  Laws  of  1813.  At  the  time 
these  two  cases  were  decided  the  legal  effect 
of  the  statutory  change  that  had  taken  place 
had  not  been  determined.  Waterman  v.  Has- 
kin (supra)  was  decided  solely  upon  the  sup- 
posed authority  of  Adams  v.  Dyer  (supra), 
and  the  short  opinion  that  was  rendered  in 
Adams  v.  Dyer  ignored  the  question  whether 
any  statutory  change  had  been  made.  Wheth- 
er this  was  because  the  judgment  itself  was 
not  deemed  a   lien  prior  to  the  statute  of 


1813,  and  the  judgments  under  consideration 
in  these  cases  were  entered  prior  to  the  pas- 
sage of  that  act,  it  is  needless  to  speculate. 

Of  course  it  is  true  that  if  the  judgment 
actually  became  a  lien  upon  the  land  it  can 
make  no  difference  whether  it  is  a  lien  by 
virtue  of  express  statutory  enactment  or  by 
necessary  implication  from  other  language 
used  in  the  statute.  It  is,  however,  a  sig- 
nificant fact  that  at  the  time  Adams  v.  Dyer 
(supra)  and  Waterman  v.  Haskin  (supra) 
were  decided  it  was  an  open  and  undecided 
question  in  this  state  whether  the  lien  at- 
tached upon  the  filing  of  the  judgment  or 
whether  subsequent  action  by  way  of  execu- 
tion must  be  taken  in  order  to  cause  the  lien 
to  attach.  It  was  not  until  more  than  fifteen 
years  after  these  cases  were  decided  that  it 
was  first  held  in  Koning  v.  Bayard  (supra) 
that  under  earlier  statutes  by  implication  the 
judgment  became  a  lien  from  the  date  of 
filing.  Even  after  this  decision,  as  Judge 
Bronson  pointed  out  in  Wood  v.  Colvin 
(supra)  the  efteet  of  the  statutory  provision 
was  not  fully  appreciated  by  judges  and  law- 
yers. The  fact  that  this  question  was  unde- 
termined when  Adams  v.  Dyer  (supra)  and 
Waterman  v.  Haskin  (supra)  were  decided, 
and  that  it  was  not  determined  until  subse- 
quent statutory  enactments  had  made  the 
original  legislative  purpose  clear,  explains 
why  the  court  in  these  cases  assumed  that 
the  rule  prevailing  as  to  the  acquisition  of 
a  lien  upon  personal  property  also  prevailed 
as  to  real  property  and  accorded  a  [440] 
preference  to  the  judgment  creditor,  first  tak- 
ing proceedings  by  way  of  execution.  The 
statute  has  now  removed  any  doubt  that  may 
have  exists  on  the  subject  and  declared  that 
the  lien  attaches  as  to  land  from  the  filing 
of  the  judgment.  Under  these  circumstances 
the  ruling  in  Adams  v.  Dyer  (supra)  and 
Waterman  v.  Haskin  (supra)  should  not  be 
so  applied  as  to '  make  the  unnecessary  act 
*of  issuing  an  execution  the  ground  for  ac- 
cording, as  between  creditors  of  equal  rank, 
to  one  creditor  a  priority  over  another.  To 
so  apply  these  decisions  is  to  fail  to  give 
effect  to  the  existing  statutory  provisions  on 
this  subject. 

Whatever  the  legal  effect  of  the  early  stat- 
utes may  have  been  it  is  perfectly  clear  that 
since  1813  the  judgment  itself  is  a  lien  upon 
the  real  property  of  the  debtor.  The  legal 
effect  of  this  statutorv  rule  is  that  from  the- 
moment  a  judgment  is  duly  filed  and  dock- 
eted legal  rights  in  the  real  estate  of  the 
debtor  attach.  In  the  case  now  under  con- 
sideration the  liens  of  the  three  judgments 
attached  simultaneously  to  the  property  of 
Hulbert  upon  his  acquisition  of  the  interest 
derived  from  his  father.  Bv  virtue  of  the 
statute  they  were  at  that  time  equal  liens 
entitled  to  share  pro  rata  in  the  proceeds  of 


184 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


the  debtor's  property.  Such  being  the  case, 
how  can  it  be  held  that  the  issuing  of  the 
execution  and  the  advertising  by  the  sheriff 
— acts  which  would  be  an  idle  ceremony — 
should  give  a  preference  to  the  creditor? 
Once  a  lien  is  acquired  it  is  a  right  which 
cannot  be  lost  by  the  performance  of  an 
unnecessary  act  by  another  creditor.  With 
as  much  reason  could  it  be  held  that  as  be- 
tween two  mortgagees  holding  mortgages  of 
equal  rank,  the  one  who  showed  the  greatest 
diligence  in  commencing  an  action  of  fore- 
closure should  acquire  a  preference  over  the 
other.  Under  the  terms  of  the  statute  the 
judgments  of  the  appellants  became  liens  on 
the  real  property  of  Hulbert  of  equal  rank 
with  the  lien  of  the  judgment  of  the  St. 
Paul's  Church.  The  lien  of  these  judgments 
of  the  appellants,  having  attached,  did  [441] 
not  forfeit  their  position  of  equality  and  be- 
come subordinate  to  a  lien  of  equal  rank, 
merely  because  its  owner  did  not  do  a  useless 
thing.  In  Rankin  v.  Scott,  12  Wheat.  177, 
179,  6  U.  S.  (L.  ed.)  592,  693,  Chief  Justice 
Marshall  said:  ''The  principle  is  believed  to 
be  universal,  that  a  prior  lien  gives  a  prior 
claim,  which  is  entitled  to  prior  satisfaction, 
out  of  the  subject  it  binds,  unless  the  lien  be 
intrinsically  defective,  or  be  displaced  by 
some  act  of  the  party  holding  it,  which  shall 
postpone  him  in  a  court  of  law  or  eqfUity  to 
a  subsequent  claimant.  The  single  circum- 
stance of  not  proceeding  on  it  until  a  subse- 
quent lien  has  been  obtained  and  carried  into 
execution,  has  never  been  considered  as  such 
an  act."  The  diligence  of  a  junior  judgment 
creditor  could  not  affect  the  lien  of  a  senior 
judgment  creditor,  and  if  it  could  not  affect 
the  lien  of  a  senior  judgment  creditor,  it  can* 
not  affect  the  lien  of  equal  rank.  The  prin- 
ciple that  equity  favors  the  diligent  has  no 
application  where  one  creditor  displays  his 
diligence  in  the  doing  of  useless  and  unneces- 
sary things.  The  liens  of  the  three  judgments 
attached  when  Hulbert  acquired  the  property. 
The  issuing  of  an  execution  upon  one  of  the 
judgments  could  not  affect  the  relative  rank 
of  the  liens  as  between  themselves.  It  is  urged 
that,  although  this  reasoning  was  adopted  in 
Rockhill  V.  Hanna,  4  McLean  554, 20  Fed.  Cas. 
No.  11,980,  where  the  court  refused  to  follow 
Adams  v.  Dyer  (supra)  and  Waterman  v. 
Haskins  (supra),  that  case  was  not  followed 
in  the  United  States  Supreme  Court.  In 
Rockhill  V.  Hanna,  15  How.  189,  196,  14  U. 
S.  (L.  ed.)  656,  659,  the  United  States  Su- 
preme Court  considered  the  question  pre- 
sented in  Rockhill  v.  Hanna,  4  McLean  554, 
20  Fed.  Cas.  No.  11,980,  and  intimated  an 
opinion  in  accord  with  the  rule  declared  in 
Adams  v.  Dyer  (supra)  and  Waterman  v. 
Haskins  (supra) ,  but  the  decision  of  the  court 
was  not  placed  on  that  ground,  the  court 
saying:     "But  we  do  not  think  it  necessary 


to  rest  the  decision  of  this  case,  merely  on 
the  question  of  diligence,  or  to  decide  wheth- 
er this  doctrine  has  been  final Iv  established 
as  the  law  of  Indiana.  The  [442]  plaintiff's 
lien  does  not,  by  the  statement  of  this  case, 
stand  on  an  equality  as  to  date  with  that 
of  the  other  judgments.  By  electing  to  take 
the  body  of  his  debtor  in  execution  he  has 
postponed  his  lien,  because  the  arrest  oper- 
ated in  law  as  an  extinguishment  of  his  judg- 
ment." 

Under  the  circumstances  disclosed,  and  in 
view  of  the  fact  that  Adams  v.  Dyer  (supra) 
and  Waterman  v.  Haskin  (supra)  declare  a 
rule  contrary  to  our  existing  statute  we  feel 
compelled  to  hold  that  these  decisions  are  no 
longer  controlling  upon  us  and  that  we  should 
give  effect  to  the  rule  declared  in.  the  statute. 

The  order  appealed  from  should  be  modi- 
fied by  directing  that  the  fund  now  deposited 
in  court  should  be  distributed  pro  rata  be- 
tween the  three  judgments,  and  as  so  modified 
the  order  should  be  afiSrmed,  without  costs 
to  either  party. 

WiLLABD  Babtlett,  Ch.  J.  {dtuentin^) , — ^I 
dissent  from  the  judgment  about  to  be  ren- 
dered in  this  case.  I  think  it  is  in  conflict 
with  the  established  law  of  this  state  as  it 
has  existed  for  more  than  a  century.  It 
squarely  overrules  two  decisions  of  our  old 
Supreme  Court,  the  doctrine  of  which  has 
been  adopted  in  other  states  and  approved  by 
the  Supreme  Court  of  the  United  States,  and 
this  without  any  change  in  conditions  which 
in  my  opinion  suffices  to  justify  such  action. 

In  the  present  case,  three  judgments  stood 
duly  docketed  in  Seneca  county  against  the 
defendant  Hulbert,  when,  in  1910,  upon  the 
death  of  his  father  he  inherited  a  one-third 
interest  in  the  real  estate  sought  to  be  par- 
titioned in  this  action.  The  three  judgments 
thus  simultaneously  became  liens  upon  the 
property  so  acquired  by  the  judgment  debtor. 
(Matter  of  Hazard,  73  Hun  22,  25  N.  Y.  S. 
928;  affd.  on  opinion  below,  141  N.  Y.  586, 
36  N.  E. -739.)  Prior  to  the  commencement 
of  the  partition  suit,  and  pursuant  to  leave 
of  court,  duly  granted,  an  execution  against 
the  property  of  the  defendant  Hulbert  had 
been  issued  to  the  [443]  sheriff  of  Seneca 
county,  on  one  of  the  three  judgments  which 
was  in  favor  of  St.  Paul's  Church  of  Water- 
loo, N.  Y.;  and  the  sheriff  subsequently  sold 
the  judgment  debtor's  interest  in  the  real 
estate  inherited  from  bis  father  to  the  re- 
spondent William  F.  Bacon.  The  question 
presented  by  this  appeal  is  whether  St.  Paul's 
Church  acquired  a  preference  for  its  lien  over 
the  liens  of  the  other  two  judgments  by  the 
steps  which  it  had  taken  to  enforce  its  judg- 
ment— to  wit,  the  issue  of  an  execution  and 
causing  the  property  to  be  advertised  for  sale 
thereunder. 
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The  courts  below  have  held,  without  die* 
sent,  that  the  judgment  in  favor  of  St.  Paul's 
Church  had  thus  become  entitled  to  priority. 
The  leading  cases  relied  upon  as  authority 
for  this  decision — ^which  it  is  now  proposed 
to  reverse — are  Adams  v.  Dyer,  8  Johns.  (N. 
Y. )  347,  5  Am.  Dec.  344,  and  Waterman  v. 
Haskin,  11  Johns.  (N.  Y.)  228,  both  decided 
by  the  old  Supreme  Court,  the  former  in 
1811,  when  Kent  was  chief  justice  and  the 
latter  in  1814  when  Kent  had  become  chan- 
cellor and  had  been  succeeded  as  chief  justice 
by  Smith  Thompson,  who  subsequently  be- 
came an  associate  justice  of  the  Supreme 
Court  of  the  United  States.  With  them  on 
the  bench  were  such  men  as  Ambrose  Spencer, 
William  W.  Van  Ness  and  Joseph  C.  Yates; 
so  that  the  judicial  ability  of  the  court  can 
hardly  be  questioned  by  New  York  lawyers. 
They  decided  that  where  judgments  were 
equal  as  to  the  date  of  the  lien,  the  issue  of 
execution  upon  one  of  the  judgments,  the 
advertisement  of  the  lands  for  sale  there- 
under and  the  sale  thereof  by  the  sheriff  en- 
titled the  plaintiff  in  that  judgment  to  have 
his  claim  first  satisfied  out  of  the  property. 
In  the  second  case  it  was  held  to  be  enough 
to  establish  the  priority  of  such  a  judgment 
that  the  sheriff  who  received  the  execution 
thereon  had  begun  to  execute  the  process 
first;  he  ''thereby  turned  the  scale  of  equal 
right  and  gained  a  priority  by  his  vigilance." 
(Waterman  v.  Haskin,  supra.) 

[444]  That  the  doctrine  of  these  cases  and 
ea^s  to  the  same  effect  in  other  states  has 
Uren  r^arded  as  establishing  the  law  gener- 
ally in  accordance  with  the  rule  therein  laid 
down  appears  from  the  statements  by  the 
leading  text  writers  and  in  the  American  and 
Knglish  Encyclopaedia  of  Law. 

"If  two  or  more  judgments,  on  account  of 
their  contemporaneous  rendition  or  docket- 
ing, or  from  any  other  cause,  are  equally  en- 
titled to  precedence  as  liens  on  the  real  estate 
of  the  judgment  debtor,  this  equality  may  be 
destroyed,  in  order  to  give  precedence  to  the 
lien  holder  who  first  attempts  to  subject  any 
specific  real  estate  to  the  payment  of  his 
lien."  (2  Freeman  on  Judgments  [4th  ed.] 
section  374.) 

In  Rorer  on  Judicial  Sales,  section  703, 
the  author  states  the  rule  thus:  "If  several 
judgment  creditors  have  judgments  of  equal 
date,  and  their  judgments  are  in  law  all  liens 
on  the  real  estate  of  the  same  defendant,  the 
one  that  levies  thereon  first  obtains  priority." 
In  the  American  and  English  Encyclopaedia 
of  Law  (2d  ed.  vol.  17,  p.  796)  we  find:  "It 
may  be  laid  down  as  a  general  rule  that 
where  liens  of  judgment  are  equal,  one  judg- 
ment creditor  may  acquire  a  priority  over 
another  by  superior  vigilance  in  executing 
his  judgment.  Thus  in  some  cases  it  has 
been  held  that  when  judgments  in  favor  of 
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different  persons  and  against  the  same  4^~ 
fendant  are  rendered  or  recorded  on  the  same 
day,  the  judgment  creditor  first  issuing  ex- 
ecution and  levying  upon  the  debtor's  prop- 
erty acquires  a  prior  right  to  satisfaction. 
And  the  same  rule  has  been  applied  to  judg- 
ments rendered  at  the  same  term  where  by 
statute  such  judgments  are  made  equal  liens 
on  the  defendant's  real  estate." 

I  make  these  quotations  simply  to  show 
that  the  doctrine  of  priority  by  execution 
where  the  judgment  liens  are  equal  is  not  a 
peculiarity  of  New  York  jurifc^prudeuce.  I 
will  cite  a  few  cases  from  other  jurisdictions 
in  which  it  has  been  adopted  and  applied. 

[445]   The  case  of   Elston  v.   Castor,   101 
Ind.    426,   51   Am.    Rep.    754,   resembles    the 
present  case  in  the  fact  that  the  judgment 
debtor  became  the  owner  of  the  lands  in  con- 
troversy  after  the  rendition   of   the  several 
judgments  against  him.    These  previously  ex- 
isting   judgments,    therefore,    became    equal 
liens  on  the  land;   Ijut  it  was  held  that  the 
one  of  the  holders  of  such  liens  who   first 
caused  execution  to  be  issued  and  levied  on 
such  laud  obtained  a  lien  which  was  superior 
to   that   of   the   other   judgments.     The   ra- 
tionale of  the  doctrine  is  thus  explained  in 
the  opinion:     "Judgments  are  liens  upon  the 
real  estate  of  the  judgment  debtor  because 
the  statute  makes  them  such.     This  lien  is 
given    for    the    purpose    of    collection.      Mr. 
Freeman  says:     ^A  judgment  is  not  a  specific 
lien  on  any  particular  real  estate  of  the  judg- 
ment debtor^  but  a  general  lien  upon  all  his 
real  estate,  subject  to  all  prior  liens,  either 
legal  or  equitable,  irrespective  of  any  knowl- 
edge of  the  judgment  creditor  as  to  the  ex- 
istence of  sucli  liens.'    ^In  short  a  judgment 
creditor  has  no  jus  in  re,  but  a  mere  power 
to  make  his  general  lien  effectual  by  follow- 
ing up   the  steps  of  the   law   and   consum- 
mating his   judgment  by  an   execution   and 
levy  on  the  land.'    §  338.    And  so  it  was  said 
in  the  case  of  Gimbel  v.  Stolte,  59  Ind.  446,. 
451,  distinguishing  a  mortgage  and  judgment 
lien.     There   can   be  no  doubt  that  a   law 
which  gives  a  judgment  creditor  a  lien   on 
the  real  estate  of  the  debtor,  relates  solely 
to   the   remedy.*     When   the   liens   are   thus 
equal,  and  one  of  the  judgment  creditors  first 
pursues  the  remedy  and  exercises  the  power 
of  making  his  lien  effectual  by  following  up 
the  steps  of  the  law  by  an  execution  and  levy, 
he  thereby  makes  his  consummated  lien  supe- 
rior, which  until  then  was  but  equal." 

To  the  same  effect  is  Smith  v.  Lind,  29  111. 
24,  where  the  court  said:  "While  the  lien 
was  made  equal,  diligence  was  left  to  its 
reward.  Under  the  general  law  the  lien  of 
judgments  is  equal,  but  the  vigilant  creditor 
can  acquire  a  preference  in  the  payment  of 
his  judgment  by  [446]  first  issuing  his  execu- 
tion.    If  one  creditor  who  is  precisely  equal 
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to  another  in  point  of  lien  shall  get  an  ad- 
vantage by  the  use  of  superior  diligence  in 
discovering  property,  making  a  levy  and  sale 
of  it,  where  is  the  hardship  or  injustice?" 

In   Bruce  v.  Vogel,  38   Mo.   300,   106,   the 
Supreme  Court  of  Missouri  followed  the  rule 
in  Adams  v.  Dyer  (supra),  saying:     **While 
the   statute   makes   the   liens   equal,   it   does 
not  deprive  a  party  of  any  advantage  he  may 
gain   by   the   exercise   of   superior   diligence. 
If  one  creditor  who  is  exactly  equal  to  an- 
other as  regards  liens,  by  energy,  persever- 
ance and  diligence,  discovers  property  where- 
on   to    levy    and    make    his    money,    justice 
demands  that  he  shall  reap  the  fruits  of  his 
industry.     He  may  have  gone  to  great  labor 
and  expense  in  investigating  records  'and  fer- 
reting out  and  bringing  to  light  property  out 
of   which   to   satisfy   his   execution;    and   to 
allow  another  person  who  had  slept  on  his 
rights,  and  neither  encountered  labor  or  fur- 
nished money,  to  stand  on  an  equality  with 
him,  would  be  inequitable.    'VigilantihuSf  tiott 
dormientibusj  jura  Bubveniunt,*    The  laws  as- 
sist those  who  are  vigilant,  not  those  who 
sleep  over  their  rights.    We  are  well  satisfied, 
on  principle,  that  where  judgment  liens  are 
equal,  one  judgment  creditor  can  get  priority 
over  another  by  his  superior  vigilance  and 
watchfulness.     The  execution   issued  on  the 
judgment  rendered   in   favor  of   Brown   was 
fairly   entitled  to   priority,   as   it  was   first 
placed  in  the  hands  of  the  officer,  and  the 
levy  and  sale  were  made  under  it;  and  the 
money  could  not  be  diverted  from  it  and  ap- 
plied to  others  subsequently  issued,  and  un- 
der which  there  was  neither  levy  nor  sale." 

In  Bliss  V.  Watkins,  16  Ala.  229,  decided 
in  1849,  the  Supreme  Court  of  Alabama  said : 
"It  seems  to  be  well  settled  in  New  York, 
where  judgments  constitute  a  lien  upon  land, 
that  where  two  judgments  are  rendered  on 
the  same  day,  although  neither  judgment 
creditor  has  the  preference  as  a  lien,  yet  if 
one  of  the  creditors  first  take  [447]  out  ex- 
ecution, and  proceed  to  levy  and  sell,  his 
execution  must  be  first  satisfied,  by  reason  of 
his  superior  diligence  although  the  other  cred- 
itor put  his  execution  in  the  hands  of  the 
sheriff  before  the  sale.  (Citing  Waterman  v. 
Haskin,  supra,  and  Adams  v.  Dyer,  supra.) 
.  .  .  Where  the  liens  created  by  the  judg- 
ments are  equal,  the  money  should  be  award- 
ed to  the  creditor  who  first  begins  execution 
of  his  judgment.  There  is  nothing  unreason- 
able in  this,  and  it  is  but  carrying  out  the 
spirit  of  our  statute  in  respect  to'  the  sub- 
ject of  lien.  It  is  giving  the  priority  to 
the  most  vigilant,  as  is  done  by  the  statute 
in  respect  to  personal  property,  which  gives 
the  preference  to  the  party  who  first  places 
his  fi.  fa.  in  the  sheriff's  hands,  although  it 
may  have  issued  upo  na  junior  judgment.'* 

In  Iowa  it  is  held  that  where  judgments 
are  entered  on  the  same  day,  and  become  liens 


against  the  real  estate  of  the  judgment  debt- 
or, the  judgment  debtor  who  first  issues  ex- 
ecution and  sells,  obtains  a  preference  (Lip- 
pencott  V.  Wilson,  40  la.  425 ) ,  but  the  courts 
of  that  state  make  a  distinction  as  to  after- 
acquired  property.  It  is.  held  that  under 
BUch  circumstances  a  different  rule  prevails 
and  that  the  issuance  of  execution  and  the 
sale  do  not  give  a  preference.  No  reason  for 
the  distinction  is  stated  except  that  the  two 
cases   do   not   come    within   the    same   rule. 

(Kisterson  v.  Tate,  94  la.  665,  63  N.  W.  350, 
58  Am.  St.  Rep.  419.)  I  am  unable  to  per- 
ceive any  difference  in  principle. 

This  review  of  the  development  of  the  rule 
asserted  in  the  cases  of  Adams  v.  Dyer  (su- 
pra) and  Waterman  v.  Haskin  (supra)   indi- 
cates that  it   is   rather   firmly   imbedded  in 
our  general  jurisprudence.     On  what  ground 
is  it  proposed  to  overrule  these  time-honored 
authorities,   the   doctrine   of   which    appears 
now  for   the  first  time  to  be  questioned   in 
this  state?     As  I  understand  the  prevailing 
opinion  it  is  simply  because  the  judgment:^ 
under  consideration  in  the  Adams  and  Water- 
man cases  were  docketed  prior  to  the  enact- 
ment of  chapter  50  of  the  Revised  Laws  of 
1813  which  contained  the  first  express  decla- 
ration  [443]    that  a  judgment  should  be   a 
lien  on  land.     It  is  perfectly  clear,  however, 
that  the  judgments  considered  in  these  two 
cases  tcere  liens  upon  the  lands  of  the  judg- 
ment debtor.    In  the  first  place  in  each  case 
the  court  said  so.    I  quote:     "W^e  must  then 
consider  the  judgments  equal  as  to  the  date 
of  the  lien"  etc.,  etc.     (Adams  v.  Dyer,  su- 
pra.)    '*By  the  second  section  of  the  act  con- 
cerning judgments  and  executions  passed  the 
dlst  of   March,    1801,   a  judgment    lien   at- 
taches upon  the  time  of  filing  the  record  of 
judgment."      (Waterman  v.  Haskin,  supra.) 
While  it  is  quite  true  that  under  the  statutes 
then  in  force  judgments  were  not  expressly 
declared  to  be  liens  upon  real  estate,  .those 
statutes   necessarily   implied   that   such   was 
the  law.    The  phraseology  of  the  act  of  1801 
referred  to  in  the  W^aterman  case  was  sub- 
stantially  the  same  as  that  of   the   act   of 
1787  considered  by  the  Circuit  Court  of  the 
United  States  in  Koning  v.  Bayard,  2  Paine 
251,  2  U.  S.  Law  Int.  34,  14  Fed.  Cas.  No. 
7,924,  decided  by  Mr.  Justice  Smith  Thomp- 
son, sitting  as  circuit  justice  in  1829;   and 
he  held  that  the  declaration   in  the  act   of 
1787  that  no  judgment  should  affect  land  but 
from  the  time  of  the  filing  of  the  roll  and 
the  docketing  of  the  judgment  necessarily  im- 
plied that  upon  that  being  done  the  judg- 
ment should  affect  the  land  and  was  equiva- 
lent to  saying  that  it  should  then  become  a 
lien. 

If  a  judgment  actually  is  a  lien  upon  land 
I  cannot  see  what  difference  it  can  possibly' 
make  whether  it  has  become  a  lien  by  reason 
of  an  express  statutory  declaration  to  that 
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effect  or  by  reason  of  necessary  implication 
from  other  language  used  in  the  statute.  If, 
as  was  virtuallv  held  in  the  case  last  cited, 
the  declaration  in  the  Kevised  Laws  of  1813 
merely  expressed  what  had  been  necessarily 
implied  before,  I  cannot  compreliend  how  the 
enactment,  of  the  later  statute  can  be  re- 
garded as  furnishing  any  basis  for  the  dis- 
tinction made  in  the  prevailing  opinion. 

One  of  the  main  purposes  for  which  this 
court  exists  is  [449]  to  preserve  the  harmony 
and  consistency  of  judicial  decisions,  finally 
determining  the  rights  of  litigants;  and  this 
can  only  be  done  by  maintaining  a  due  re- 
gard for  precedents.  If  we  overrule  these 
two  precedents,  it  seems  to  me  tliat  we  warn 
counsel  and  the  lower  courts  that  they  can 
no  longer  rely  on  authority  to  guide  the 
former  in  giving  advice  or  the  latter  in  ren- 
dering decisions.  If  the  lapse  of  time  or 
later  statutory  enactments  had  brought  about 
changed  conditions  which  required  us  to  take 
a  different  view  from  that  taken  by  the  old 
Supreme  Court,  1  might  agree  with  my 
brethren;  but  I  can  discover  no  change  which 
affects  the  principle  on  which  those  cases  were 
decided. 

For  these  reasons  I  dissent  and  vote  for 
the  affirmance  of  the  final  order  appealed 
from  without  modification. 

Chase,  Collin  and  Hogan,  J  J.,  concur  with 
Seabury,  J.;  Cuddeback  and  Pound,  J  J.,  con- 
cur with  Willard  Bartlett,  Ch.  J. 

Order  modified,  etc. 


HOTE. 

Iflsvanee  of  Ezeovtioii  as  GiTing;  Prior- 
ity to  One  of  Sereral  Equal  Judg- 
ments. 

The  reported  case  holds  that  as  between 
several  judgments,  no  one  of  which  has  pri- 
ority over  the  others,  no  priority  is  gained 
by  the  issuance  or  levy  of  an  execution.  In 
so  holding  the  decision  not  only  runs  counter 
to  the  great  weight  of  authority  but  over- 
rules two  early  decisions  in  the  same  juris- 
diction (Adams  v.  Dyer,  8  Johns.  347,  5  Am. 
Dec.  344,  and  Waterman  v.  Haskin,  11  Johns. 
228)  on  the  authority  of  which  many  of  the 
decisions  in  other  jurisdictions  were  rendered. 
The  court  argues  that  at  the  time  of  the 
decisions  referred  to  it  was  not  established 
that  a  judgment  was  a  lien  on  land,  and  that 
the  existence  of  a  judgment  lien  being  now 
establisiied  by  statute  the  relative  positions 
of  the  liens  cannot  be  altered  by  acts  such 
as  the  levy  of  execution  which  add  nothing 
to  the  lien  as  it  existed  from  the  rendition 
of  the  judgment. 

While  one  early  decision  seems  to  be  in 
accord  with  the  reported  case    (see  Metzler 
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V.  Kilgore,  3  Pen,  &  W.  (Pa.)  249,  23  Am. 
Dec.  70)  it  has  been  held  by  an  otherwise 
unbroken  line  of  authority  that  as  between 
several  equal  judgments  the  creditor  who 
first  is«tues  execution  gains  a  priority  with 
respect  to  the  property  levied  on  thereunder. 

United  states. — Rockhill  v.  Hanna,  I't 
How.  189,  14  U.  S.  (L.  ed.)  .656,  4  McLean 
554,  20  Fed.  Cas.  No.  11,980.  See  also  Mc- 
Lean V.  Rockey,  3  McLean  235,  1  West.  L.  J. 
300,  16  Fed.  Cas.  No.  8,891. 

Alabama.— Bliaa  v.  Watkins,  16  Ala.  229. 

/Hmoi«.— Smith  v.  Lind,  29  111.  24;  Gay  v. 
Rainey,  89  111.  221. 

Indiana, — Michaels  v.  Boyd,  1  Ind.  259; 
Lowry  v.  Reed,  89  Ind.  442;  Elston  v.  Castor, 
101  Ind.  426,  51  Am.  Rep.  754;  Hollcraft  v. 
Douglass,  116  Ind.  139,  17  N.  E.  275. 

Iowa.— Cook  V.  Dillon,  9  la.  407,  74  Am. 
Dec.  354;  Lippencott  v.  Wilson,  40  la.  425; 
Wilson  V.  Baker,  52  la.  423,  3  X.  W.  481. 
See  also  Kisterson  v.  Tate,  94  la.  665,  63  N. 
W.  350,  58  Am.  St.  Rep.  419. 

Kentucky. — See  Million  v.  Com.  1  B.  Mon. 
310,  36  Am.  Dec.  580. 

Mississippi — Burney  v.  Boyett,  1  How.  39. 

Missouri, — Bruce  v.  Vogel,  38  Mo.  lOU: 
Shirley  v.  Brown,  80  Mo.  244.  See  also  Bra<i- 
ley  v.  Heffernan,  156  Mo.  663,  57  S.  W.  763. 

New  Jersey. — See  Rammel  v.  Watson,  31 
N.  J.  L.  281;  Bogert  v.  Lydecker,  45  N.  J.  L. 
317;  Clement  v.  Kaighn,  15  N.  J.  Eq.  47; 
Close  V.  Close,  28  N.  J.  Eq.  472;  Larison  v. 
Dilts,  32  Atl.  1059. 

Ohio. — See  Waymire  v.  Staley,  3  Ohio 
366;  Sellers  v.  Cor  win,  5  Ohio  398. 

Wisconsin. — See  Knox  v.  Webster,  18  Wis. 
406,  86  Am.  Dec.  779. 

Thus  in  Cook  v.  Dillon,  9  la.  407,  74  Am. 
Dec.  354,  the  court  said:  "As  between  judg- 
ment creditors  whoso  Hens  are  of  the  same 
date,  he  who  first  takes  the  property  in  ex- 
ecution has  the  preference  to  be  first  paid 
out  of  its  proceeds.  And  this  is  the  rule, 
whether  the  property  be  real  or  personal  es- 
tate, or  chf«es  in  action  not  subject  to  actual 
or  manual  seizure,  and  which  bv  our  statute 
are  taken  and  seized  only  by  garnishment." 
So  in  Hollcraft  v.  Douglass,  115  Ind.  139,  17 
N.  E.  275,  wherein  it  appeared  that  the  judg- 
ments were  rendered  by  the  same  court  on 
the  same  day,  the  court  said:  "Neither, 
therefore,  had  priority  as  a  lien  upon  the 
real  estate  of  the  judgment  defendants.  So 
far  as  shown,  no  execution  has  been  issued 
upon  Douglass'  judgments  and  levied  upon 
the  lots  in  question.  The  execution  on  the 
bank  judgment,  having  been  first  issued  and 
levied  upon  the  lots,  gave  to  the  bank  a  lien 
superior  to  that  in  favor  of  the  owner  of 
the  other  judgments."  Likewise  in  Lowry  v. 
Reed,  89  Ind.  442,  wherein  it  appeared  that 
judgments    against   a   replevin    bail    became 
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liens  on  his  property  on  the  same  day  the 
court  said  that  the  appellee  hy  his  superior 
diligence  in  issuing  and  levying  his  execution, 
secured  the  preference.  In  Smith  v.  Lind,  29 
111.  24,  the  court  said:  "The  plaintiff's  ex- 
ecution had  gained  a  priority  if  his  judgment 
had  none,  as  he  had  placed  it  first  in  the 
hands  of  the  officer,  and  had  a  levy  and  sale 
made,  and  this  could  not  be  defeated,  or  im- 
paired, by  another  execution."  So  in  Michaels 
V.  Boyd,  1  Ind.  269,  wherein  it  appeared  that 
neither  of  the  judgments  was  a  lien  on  the 
land  at  the  time  of  its  rendition  but  that 
tliey  became  liens  afterwards  at  the  same 
time  when  the  judgment  debtor  acquired  the 
land,  the  court  said  that  the  creditor  whose 
execution  was  first  issued  and  levied  had  the 
j)reference.  Compare  as  to  after-acquired 
property  Kisterson  v.  Tate,  94  la.  665,  63 
N.  W.  350,  58  Am.  St.  Rep.  419. 

In  Elston  v.  Castor,  101  Ind.  426,  51  Am. 
Rep.  754,  the  court  said  that  where  there  are 
diff^^rent  judgments,  which  are  equally  liens 
on  the  lands  of  the  judgment  debtor,  the 
judgment  creditor  who  first  issues  and  levies 
an  execution  thereby  obtains  a  lien  which  is 
superior  to  that  of  the  other  judgments  on 
which  executions  are  subsequently  issued,  or 
on  which  no  executions  are  issued.  The  re- 
sult of  this  is  that  the  first  execution  so  far 
Nubordinates  the  lien  of  the  other  judgments, 
that  the  owners  of  them  may  redeem  from 
the  sale  on  the  6rst  execution,  under  a  stat- 
ute providing  that  junior  judgment  creditors 
may  redeem. 

In  Gay  v.  Rainey,  89  111.  221,  31  Am.  Rep. 
76,  it  appeared  that  after  the  first  execution 
had  been  returned  "no  property  found"  a 
creditor  was  diligent  in  ordering  an  alias 
ti.  fa.  to  issue  and  the  other  judgment  hold- 
ers delayed  to  do  so  until  later.  The  court 
said:  "These  judgments  .  .  .  were  ren- 
dered at  the  same  term  of  court  at  which 
appellee  obtained  his  judgment,  and  were 
therefore  liens  on  this  same  real  estate,  and 
the  holders  of  them  were  entitled,  under  the 
i«tatute,  to  share  pro  rata  in  the  proceeds 
arising  from  a  sale  by  the  sheriff,  no  matter 
on  which  judgment  and .  execution  the  sale 
was  actually  made,  all  the  executions  being 
at  the  time  in  the  sheriff's  hands." 

In  Townsend  v.  Henry,  26  Miss.  203,  it 
appeared  that  two  persons  had  each  a  judg- 
ment of  the  same  date  against  another.  Ex- 
ecutions were  levied  at  the  same  time  but 
the  sheriff  refused  to  sell  without  first  being 
indemnified.  One  judgment  creditor  refused 
to  give  indemnity  but  on  demand  it  was  given 
by  the  other.  Holding  that  the  latter  creditor 
was  entitled  to  a  prior  satisfaction  of  his 
judgment  the  court  said:  'Trom  the  whole 
record,  it  is  manifest  that  the  sale  of  the  prop- 
erty was  but  the  result  of  the  superior  dili- 


gence, risk,  and  responsibility  of  Townsend 
and  Millikin.  By  their  bond,  the  liability  of 
the  sheriff  is  shifted  to  them;  and  they  are 
liable,  not  only  for  the  amount  of  the  judg- 
ment, but  for  the  actual  value  of  the  prop- 
erty sold  under  their  execution.  It  would,, 
under  these  circumstances,  be  palpably  unjust 
to  permit  the  parties  to  share  equally  the 
money,  when  they  had  refused  to  divide  that 
responsibility  necessary  to  be  assumed  to  in- 
duce efficient  action  on  the  part  of  the  officer. 
Without  the  indemnity,  there  would  have 
been  no  sale;  and  the  defendants  in  error 
are  only  left  by  this  decision  in  the  situation 
they  elected  to  place  themselves." 

In  Clafiin  v.  Doggett,  3  Colo.  413,  it  was 
held  that  where  two  attaching  creditors,  re- 
covering their  judgments  at  the  same  term» 
are  under  the  statute  entitled  to  share  pra 
rata,  the  fact  that  the  property  attached  is 
sold  under  execution  issued  in  one  case  onlv 
does  not  affect  the  right  of  the  creditor  not 
ordering  the  execution.  Tlie  effect  of  the  sale 
is  merely  to  transfer  the  attachment  lien  front 
the  property  to  the  fund.  See  also  Rawlea 
v.  People,  2  Colo.  App.  501,  31  Pac.  941. 
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England— House  of  Lords— March  8,  1917. 
119171  A.  C.  127. 


Workmen*!  Compensation  Aots  ^  Aeei- 
dent  Arising  Ont  of  Employment  ^ 
Fall  of  Wall  on  Adjaeont  Premises. 

Where  a  person  working  in  a  shed  is  in- 
jured by  the  fall  thereon  of  a  wall  on  ad- 
jacent premises  not  belonging  to  the  em- 
ployer, the  accident  is  one  arising  out  of 
and  in  the  course  of  the  employment  within 
the  workmen's  compensation  act. 

[See  note  at  end  of  this  case.] 

[127]  Appeal  from  an  interlocutor  of  the 
second  division  of  the  court  of  session  in 
Scotland  [1916]  Sc.  Ct.  Sess.  85  (the  Lord 
Justice  Clerk,  Lord  Dnndas,  [128]  Lord 
Salvesen,  and  Lord  Guthrie)  recalling  a 
determination  of  the  sheriff-substitute  of 
Aberdeen  under  the  Workmen's  Compensa- 
tion Act.  1906. 

The  following  statement  of  facts  is  taken 
from  the  judgment  of  Lord  Parmoor: — 

"The  appellant,  who  was  a  fish-worker  in 
the  employment  of  the  respondent,  was  en- 
gaged in  packing  kippered  herrings  into  boxes 
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in  a  shed  belonging  to  the  respondent  which 
had  brick  walls  7  feet  high,  a  roof  of  corru- 
gated iron,  and  was  lit  by  obscured  windows 
in  the  roof. 

^'Between  10  afid  11  on  the  morning  of 
January  26,  1915,  when  the  appellant  was 
so  engaged,  a  brick  wall  about  20  feet  high, 
and  in  the  course  of  erection  close  to  the 
respondent's  property,  fell  by  roason  of  its 
own  instability  on  the  shed,  bringing  down 
the  roof  and  part  of  the  wall,  and  burying 
the  appellant  under  the  wreckage.  The  ap- 
pellant received  injuries  so  serious  that  she 
was  rendered  totally  incapable  for  work. 

'*The  sheriflT-substitute  found  'that  the  con- 
ditions of  the  appellant's  employment  ob- 
liged her  to  work  where  she  was,  and  ex- 
posed her  to  the  risk  of  the  said  accident,' 
and  held  that  the  accident  to  the  appellant 
arose  out  of  and  in  the  course  of  her  em- 
ployment. The  question  of  law  to  be  deter- 
mined is  whether  upon  the  facts  it  was  com- 
petent for  the  sheriff-substitute  to  find  that 
the  injuries  sustained  by  the  appellant  were 
caused  by  accident  arising  out  of  her  employ- 
ment within  the  meaning  of  the  Workmen^ 
Compensation  Act,  1906.  The  second  division 
of  the  court  of  session  have  answered 
this  question  in  the  negative,  and  it  is 
against  this  decision  that  the  appeal  is 
brought  bt?fore  your  Lordships." 

Knocker  and  Arthur  P.  Duffes  for  appel- 
lant. 

Alex.  Moncrieff,  K.  C,  and  T.  M.  Cooper  for 
respondent. 

John  Cuthbert,  for  T.  M.  Pole,  solicitor, 
Leith,  Edinburgh,  agent  for  appellant. 

R,  8.  Taylor,  Son  d  Hu-mhert,  for  Ma4i- 
pherson  d  Mackay,  J3,  8.  &.,  Edinburgh, 
agents  for  respondent. 

[132]  Viscount  Haidaioc. — My  Lords, 
Lord  Kinnear  requests  me  to  say  that  he 
concurs  in  the  judgment  which  I  am  about 
to  read. 

My  Lords,  in  this  case  the  question  is 
whether  the  appellant,  who  was  employed 
fn  packing  herrings  by  the  respondent,  a 
fish-curer  in  Aberdeen,  is  entitled  to  recover 
compensation  from  him  under  the  workmen's 
compensation  act,  1906,  for  injury  caused 
by  accident.  What  happened  was  that  a 
brick  wall,  about  20  feet  high,  in  course  of 
erection  on  ground  belonging  to  some  one 
else  but  contiguous  to  the  curing-shed  of  the 
respondent  in  which  the  appellant  was  em- 
ployed, fell  by  reason  of  its  instability  on  the 
shed.  The  consequence  was  that  the  roof 
of  the  shed  and  part  of  its  wall  tumbled  in, 
and  the  appellant  and  other  workers  were 
buried  under  fallen  material  composed  mainly 
of  corrugated  iron  and  rafters  which  belonged 
to  the  roof  of  the  shed,  and  of  bricks  from  the 
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wall  on  the  adjoining  property.  The  sheriff- 
substitute  of  Aberdeen  decided  that  the  acci- 
dent to  the  appellant  arose  "out  [133]  of 
and  in  the  course  of  the  employment"  within 
the  meaning  of  the  statute,  and  awarded 
compensation  for  her  injuries.  But  he  stated 
a  case  so  as  to  raise  a  question  of  law  for 
the  opinion  of  the  court.  The  second  divi- 
sion, differing  from  his  view  of  the  law, 
reversed  his  decision,  and  hence  this  appeal. 

It  will,  I  think,  be  convenient  in  consider- 
ing the  question  of  law  raised,  which  is  one 
of  construction  of  the  words  of  the  act, 
to  examine  it  in  the  first  instance  apart  from 
authority,  and  then  to  see  whether  the  de- 
cided cases,  looked  at  in  the  light  so  obtained, 
admit  of  freedom  in  interpretation.  This  is 
the  more  expedient  because  the  decided  cases, 
as  was  established  in  the  course  of  the  able 
and  elaborate  arguments  which  were  ad- 
dressed to  your  Lordships  from  both  sides 
of  the  bar,  are  not  altogether  in  harmony. 
Under  these  circumstances  I  turn  to  the 
words  in  the  statute  on  which  the  question 
depends.  It  will  be  observed  that  the  legis- 
lature has  imposed  a  double  condition  for  the 
liability  of  the  employer  for  injury  from 
accident,  a  condition  that  the  injury  must 
arise  not  only  in  ttie  course  of  the  employ- 
ment but  out  of  it.  It  is  easy  in  a  case  like 
the  present  to  determine  the  satisfaction  of 
one  of  these  conditions.  The  appellant  was 
actually  employed  when  the  accident  occurred, 
and  she  was  obviously  injured  by  an  accident 
in  the  course  of  the  employment.  But  did 
the  accident  arise  out  of  the  employment? 
As  to  the  meaning  of  these  words  two  con- 
tentions have  been  put  forward. 

According  to  one  of  them  the  language  used 
is  satisfied  if  injury  has  been  inflicted  on  the 
workinan  by  any  accident,  such  as  something 
falling  on  him,  which  would  not  have  hap- 
pened to  him  if  his  emplo3anent  had  not 
caused  h^Bi  to  be  in  the  place  at  which 
the  accident  occurred  at  the  time  of  its  oc- 
currence, the  place  and  time  having  thus 
been  conditions  of  the  result  brought  into 
existence  by  the  employment.  Once  establish 
this  and  it  is  said  that  no  further  causal 
connection  need  be  sought. 

I  think  that  this  interpretation  is  too 
vague.  It  would  cover  the  case  of  a  farm 
labourer  struck  by  lightning  while  walking 
across  a  field  in  the  farm  on  which  he  was 
employed.  Yet  he  might  just  as  readily 
have  been  struck  while  walking  elsewhere  off 
the  farm.  A  further  condition  seems  to  b« 
required,  the  condition  that  the  injury  should 
have  arisen,  not  merely  by  reason  of  presence 
in  a  [134]  particular  spot  at  a  particular 
time,  but  because  of  some  special  circum- 
stance attending  the  employment  of  the 
workman  there.  His  duty  may  have  occa- 
sioned his  being  near  a  tree  which  attracted 
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the  lightning,  or  being  under  a  roof  which 
for  some  reason  fell  in. 

According  to  the  other  contention  a  still 
fuller  and  more  definite  causal  relation  than 
this  is  essential.  Unless,  it  is  argued,  the 
accident  was  due  to  something  the  man  was 
doing  in  the  course  of  his  employment  or  was 
exposed  to  as  a  peculiar  danger  by  the  nature 
of  his  employment,  the  conditions  required 
by  the  statute  are  not  fulfilled.  This  view 
of  its  requirements  was  adopted  in  the  judg- 
ments of  the  second  division  in  the  present 
oase,  who  thought  that  it  derived  countenance 
from  expressions  used  by  the  master  of  the 
rolls  in  Craske  v.  Wigan  [1900]  2  K.  B.  635, 
to  which  I  will  refer  later.  The  foundation 
of  the  argument  is  that  the  mere  fact  of  a 
man  being,  by  reason  of  the  locality  of  his 
employment,  in  the  place  where  an  accident 
happens  to  him  does  not  distinguish  his  case 
from  that  of  mankind  generally  if  the  acci- 
dent is  one,  such  as  a  stroke  by  lightning, 
which  might  have  happened  to  him  as  readily 
in  some  other  spot  as  in  the  one  where  he  was 
employed.  In  order  that  the  accident  may 
be  truly  said  to  have  arisen  out  of  the  em- 
ployment it  is  argpied  that  the  character  of 
the  employment  must  be  shown  to  have  ac- 
tively contributed  to  its  occurrence. 

My  Lords,  there  are  no  doubt  many  kinds 
of  accident  which  do  not  in  any  sense  arise 
out  of  the  employment.  Tliere  may  be  no 
reason  why  such  accidents  should  happen 
to  a  man  in  one  situation  rather  than  to  a 
man  in  another,  and  it  may  therefore  be  im- 
possible to  pronounce  truly  that  they  are 
so  connected  with  the  employment  as  to  have 
arisen  out  of  it.  But  where  a  man  is  ordered 
to  work  under  a  particular  roof  and  that 
roof  falls  in  on  him,  it  is  not  clear  that  the 
accident  belongs  to  that  category.  If  the 
particular  accident  would  not  have  happened 
to  him  had  he  not  been  employed  to  work 
under  the  particular  roof,  there  seems  to  be 
nothing  in  the  language  of  the  act  which 
precludes  an  occurrence  from  being  held  with- 
in it  which  satisfies  the  test  proposed  by  the 
first  of  the  alternative  constructions  modi- 
fied to  the  extent  I  have  suggested.  The 
falling  of  the  particular  roof  could  only 
happen  in  one  place,  and  the  presence  there 
of  th^  person  injured  was  due  to  the  employ- 
ment. [135]  The  question  really  turns  on  the 
character  of  the  causation  through  the  em- 
ployment which  is  required  by  the  words 
•'arising  out  of."  Now  it  is  to  be  observed 
that  it  is  the  employment  which  is  pointed 
to  as  to  be  the  distinctive  cause,  and  not  any 
particular  kind  of  physical  occurrence.  The 
condition  is  that  the  employment  is  to  give 
rise  to  the  circumstance  of  injury  by  accident. 
If,  therefore,  the  statute  when  read  as  a 
whole  excludes  the  necessity  of  looking  for 
remoter  causes,  such  as  some  failure  in  duty 


on  the  part  of  the  employer  as  a  condition  of 
his  liability,  and  treats  him  rather  as  in  a 
position  analogous  to  that  of  a  mere  insiurer, 
the  question  becomes  a  simple  one.  Has  the 
accident  arisen  because  the  claimant  was 
employed  in  the  particular  spot  on  which 
the  roof  fell?  If  so,  the  accident  has  arisen 
out  of  the  employment,  and  there  is  no  neces- 
sity to  go  back  in  the  search  for  causes  to 
anything  more  remote  than  the  immediate 
event,  the  mere  fall  of  the  roof,  and  there 
need  be  no  other  connection  between  what 
happened  and  the  nature  of  the  work  in  which 
the  injured  person  was  engaged. 

My  Lords,  the  expression  "cause"  is  almost 
invariably  used  in  a  way  which  lacks  pre- 
cision. In  strict  logic  the  cause  cannot  be 
pronounced  to  be  less  than  the  sum  of  the 
entire  conditions.  But  in  ordinarj'  speech 
and  practice  we  select  some  one  or  more  out 
of  what  is  an  infinite  number  of  conditions 
to  be  treated  as  the  cause.  From  the  prac- 
tical standpoint  of  the  man  in  the  street  the 
cause  of  the  setting  the  house  on  fire  was  the 
striking  of  a  match,  while  from  that  of  the 
man  of  science  it  was  the  presence  of  all 
the  conditions  which  enabled  potential  to  be 
converted  into  kinetic  energy.  On  the  other 
hand,  for  the  court  which  tries  a  question 
of  arson  the  cause  is  the  intention  of  the  ac- 
cused and  any  deed  done  which  has  accom- 
plished this  intention.  What,  then,  is  the 
special  point  of  view  which  the  Workmen's 
Compensation  Act  of  1906  directs  us  to  take 
in  tlie  practical  selection  of  the  circumstances 
which  are  to  determine  whether  an  event 
has  arisen  out  of  the  employment  which  has 
amounted  to  injury  by  accident  within  the 
meaning  of  the  act?  I  think  that  the  court 
is  directed  to  look  at  what  has  happened 
proximately,  and  not  to  search  for  causes  or 
conditions  lying  behind,  as  would  be  the  case 
if  negligence  on  the  part  of  the  employer  had 
to  be  established.  For  the  reasons  which  I 
assigned  in  this  House  in  Trim  Joint  Dist. 
School  Board  of  [136]  Management  v.  Kelly 
[1914]  A.  C.  667,  Ann.  Cas.  1915A  104,  rea- 
sons which  I  abstain  from  repeating,  I  am  of 
opinion  that  the  governing  purpose  of  the 
statute  makes  it  as  irrelevant  to  look  beyond 
the  immediate  cause  of  the  accident  for  ex- 
planations or  for  remoter  causes  as  it  would 
be  in  a  case  arising  on  a  policy  of  marine 
insurance,  provided  that  the  circumstances 
bring  the  immediate  cause  within  the  defini- 
tion. Where  the  question  is  one  of  the 
construction  of  an  obligation  to  insure 
against  accident  the  law  looks  to  the  pvoxima 
causa  of  the  accident  as  decisive  and  does  not 
look  behind  it.  If,  therefore,  the  language 
in  question  were  to  be  construed  upon  prin- 
ciple and  apart  from  authorities  I  should 
be  prepared  to  hold  that  it  was  satisfied 
where,  as  here,  it  has  been  established  as  a 
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fact  that  it  was  as  arising  out  of  her  employ- 
ment that  the  appellant  was  under  the  roof 
by  the  falling  in  of  which  she  was  injured. 
Behind  the  fact  that  the  roof  fell  we  cannot 
go.  The  limiting  words  in  the  act  do  not 
refer  to  any  act  of  negligence  on  the  part  of 
the  employer  as  to  be  loc4ced  for,  but  simply 
to  a  restriction  of  the  class  of  accident 
against  which  he  is  to  provide  insurance. 
The  appellant  was  injured  because  she  hap- 
pened at  the  moment  of  the  accident  to  be 
working  in  the  shed  where  she  was  employed 
to  work,  and  I  think  that,  unless  authority 
constrains  us  to  hold  the  contrary,  tlie  act 
ought  to  be  construed  as  signifying  that  an 
accident  such  as  this  comes  within  the  class 
against  which  she  is  insured.  Whether  the 
remoter  cause  of  the  roof  falling  was  the 
collapse  of  a  neighbouring  wall,  or  the  fall- 
ing down  of  some  high  adjacent  building,  or  a 
stroke  of  lightning,  seems  to  me  immaterial 
in  the  light  of  this  construction.  It  is  enough 
that  by  the  terms  of  her  employment  the 
appellant  had  to  work  in  this  particular  shed 
and  was  in  consequence  injured  by  an  acci- 
dent which  happened  to  the  roof  of  the  shed. 
The  accident  is  one  arising  out  of  the  em- 
ployment not  the  less  if  ultimately  caused 
by  the  fall  of  some  one  else's  wall  than  if  it 
had  been  caused  by  inherent  weakness  of  the 
employer's  roof. 

I  turn  now  to  the  authorities  to  see  what 
bearing  they  have  on  the  construction  of  the 
statute.  The  first  observation  I  must  make 
is  that  decided  cases  afford  less  guidance  than 
usual  on  such  a  question.  The  reason  is  that 
the  appellate  tribunals  have  consistently 
shown  a  proper  reluctance  to  look  beyond 
findings  of  [137]  fact  by  the  arbitrator. 
This  has  been  particularly  so  in  the  course 
of  the  decisions  on  the  act  in  your  Lordships* 
House.  Warner  v.  Couch  man  [1912]  A.  C.  35, 
the  frost-bite  case,  is  an  excellent  illustra- 
tion of  this,  and  in  consequence  nothing  that 
was  said  there  is  authority  on  which  the 
appellant  here  can  rely.  After  examining 
what  has  been  decided  in  this  House  I  have 
come  to  the  conclusion  that  we  are  free  on 
the  present  occasion,  so  far  as  decisions  in 
this  House  are  concerned,  to  construe  the 
statute  in  the  sense  I  have  indicated.  I 
wish  particularly  to  say  that  in  my  view 
there  is  nothing  in  Plumb  v.  Cobden  Flour 
Mills  Co.  [1914]  A.  C.  62,  Ann.  Cas.  1914B 
495,  which  really  touclies  the  point  here. 

But  in  the  court  of  session  and  in  the 
court  of  appeal  in  England  opinions  have 
occasionally  been  indicated  which  apparently 
militate  against  this  construction,  and  if 
there  had  been  anything  like  a  uniform  course 
of  decisions  to  that  effect  I  shall  naturally' 
have  hesitated  before  disturbing  them.  How- 
ever, on  examining  the  authorities  I  find  that 
they  are  far  from  harmonious.  I  deal  with 
some  of  the  more  important. 


Guthrie  v.  Kinghorn  [1913]  Sc.  Ct.  Sess. 
1155,  was  a  case  in  which  a  carter  in  charge 
of  a  horse  and  lorry  within  his  employer's 
yard  was  struck  by  a  sheet  of  corrugated  iron 
blown  from  the  roof  of  an  adjoining  building. 
The  second  division  of  the  court  of  session 
held  that  the  case  was  not  within  the  act 
because  what  had  happened  was  not  an  ordi- 
nary risk  of  the  employment.  I  doubt  wheth- 
er this  was  right.  But  the  decision,  which 
proceeded  on  the  narrower  interpretation  of 
the  statute,  was  followed  by  the  second  divi- 
sion in  the  present  case.  It  was  thought  to 
have  proceeded  on  a  principle  believed  to  have 
been  laid  down  in  Craske  v.  Wigan  [1909] 
2  K.  B.  635,  638,  where  the  accident  was 
caused  by  a  cockchafer  which  flew  in  at  an 
open  window,  and  so  frightened  a  lady's  maid, 
who  was  doing  needlework  for  herself,  that 
she  threw  back  her  hand  and  injured  her  eye. 
It  was  held  that  the  mere  fact  that  she 
was  in  her  employer's  house  was  not  enough, 
for  it  did  not  really  contribute  to  a  risk 
which  was  common  to  humanity.  That  may 
well  have  been  the  correct  interpretation  of 
the  facts.  What  the  master  of  the  rolls 
said  as  to  its  being  necessary  to  say  more 
than  that  ''the  accident  would  not  have  hap- 
pened [138]  if  I  had  not  been  engaged  in  that 
employment-  or  if  I  had  not  been  in  that 
particular  place,"  is  quite  true  when  referred 
to  the  facts  with  which  he  was  dealing. 
When  he  adds  that  the  claimant  must  say 
that  "the  accident  arose  because  of  something 
I  was  doing  in  the  course  of  my  employment, 
or  because  I  was  exposed  by  the  nature  of  my 
employment  to  some  particular  danger,"  that 
is  also  quite  true  as  a  criticism  of  the  kind 
of  claim  that  was  before  him.  But  I  am  not 
sure  that  the 'exposition  of  the  act  by  Buck- 
ley L.J:  is  not  unduly  abstract,  and  in  con- 
sequence apt  to  mislead  in  some  of  its  lan- 
guage. He  said  that  the  words  ''out  of"  point 
to  the  origin  and  cause  of  the  accident,  and 
the  words  *'in  the  course  of"  to  the  time, 
place,  and  circumstances  under  which  the 
accident  takes  place.  In  saying  this  he 
adopted  what  he  had  previously  said  to  the 
same  effect  in  Fitzgerald  v.  Clarke  [1908]  2 
K.  B.  796,  I  doubt  whether  the  time,  place, 
and  circumstances  can  properly  be  so  sharply 
distinguished  from  other  conditions  which  are 
described  as  belonging  to  the  origin  and  cause 
as  these  words  suggest.  Mitchinson  v.  Day 
[1913]  1  K.  B.  603,  is,  I  think,  a  more  doubtr 
ful  case.  There  a  carter  in  charge  of  a  horse 
and  van  was  murderously  assaulted,  and  it 
was  held  that  the  risk  of  being  attacked  by  a 
man  who  was  drunk  did  not  arise  reasonably 
out  of  the  employment.  In  any  view  the 
facts  differ  from  those  in  the  present  case,  but 
I  am  not  sure  that  the  interpretation  of  the 
act  was  not  too  narrow.  In  Martin  v.  Lovi- 
bond  [1914]  2  K.  B.  227,  a  brewer's  drayman 
who  was  driving  the  dray  in  the  course  of 
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his  employment  left  his  dray  to  get  a  glass 
of  beer,  and  in  returning  was  knocked  down 
by  a  motor  ear.  His  dependants  were  held 
entitled  to  claim.  The  court  of  appeal  held 
that  what  had  happened  arose  out  of  and  in 
the  course  of  his  employment.  The  case 
shows  how  far  the  courts  have  sometimes 
gone  in  the  direction  of  the  wider  interpre- 
tation of  which  I  have  spoken.  Wicks  v. 
Dowell  [1905]  2  K.  B.  225,  2  Ann.  Cas.  732, 
was  the  case  of  a  workman  employed  in  un- 
loading coal  from  a  ship  who  had  to  stand 
by  the  open  hatchway  through  which  the  coal 
was  being  brought  up  from  the  hold.  He  was 
seized  with  an  epileptic  fit  while  so  engaged, 
and  fell  into  the  hold  and  was  injured.  Col- 
lins, M.  R.  and  the  court  of  appeal  held  that 
the  causa  proxima  of  the  accident  was  his 
necessary  nearness  to  the  [139]  open  hatch- 
way, and,  following  the  principle  of  the 
marine  insurance  cases  to  which  I  have  al- 
ready referred,  held  that,  in  interpreting 
the  act,  this,  the  causa  proxima,  and  not 
the  idiopathic  condition  of  the  person  injured, 
was  to  be  looked  to. 

My  Lords,  I  think  that  the  main  current  of 
authority  in  the  court  of  appeal  in  this 
country  does  not  militate  against  the  view 
taken  by  Collins,  M.R.,  and  in  the  court  of 
aession  it  seems  to  me  that  the  weight  of  au- 
thority is  in  its  favour  and  against  what  has 
been  argued  for  by  the  respondent  here.  In 
Millar  v.  Refuge  Assur.  Co.  [1912]  Sc.  Ct. 
Sess.  37,  a  collector  for  the  company  had 
fallen  down  a  stair  which  he  had  to  use  while 
seeking  to  collect  a  premium.  Lord  President 
Dunedin  and  Lord  Kinn<«r  agreed  in  holding 
the  company  liable.  The  latter  said  that  a 
risk  was  specially  connected  with  a  man's 
employment  if  it  was  due  to  the  particular 
place  where  his  employment  required  him  to 
be  at  the  time.  Adamson  v.  Anderson  [1913] 
Sc.  Ct.  Sess.  1038,  is  a  decision  of  the  first 
division  recognizing  this  construction,  and 
8o,  I  think,  are  the  decisions  in  Hughes  v. 
Bett  [1915]  Sc.  Ct.  Sess.  150,  and  Nicol  v. 
Young's  Paraffin  Light,  etc.  Oil  Co.  [1915] 
Sc.  Ct.  Sess.  439,  Avery  v.  White  [1916]  Sc 
Ct.  Sess.  209,  proceeds  on  the  same  principle, 
and  so,  as  it  appears  to  me,  does  the  earlier 
case  of  M'Neice  v.  Singer  Sewing  Mach.  Co. 
[1911]   Sc.  Ct.  Sess.  12. 

My  Lords,  it  is  not  necessary  to  proceed 
further  in  the  examination  of  the  authorities. 
For  those  to  which  I  have  referred  show  that 
there  is  no  such  uniform  exposition  of  this 
very  recent  statute  as  precludes  this  House 
from  feeling  itself  free,  if  it  should  be  so 
disposed,  to  give  effect  to  the  construction 
which  I  am  suggesting.  For  this  construc- 
tion decided  cases  disclose  indeed  a  great  deal 
of  support. 

In  the  result  I  move  your  Lordships  that 
the  judgment  appealed  from  be  reversed  and 


that  of  the  sheriff-substitute  restored,  and 
that  the  appellant  should  have  such  costs 
in  this  House  and  in  the  courts  below  as  are 
consistent  with  her  appearance  here  in  forma 
pauperis. 

Lord  Shaw  of  Dunfermline. — ^My  Lords, 
the  question  which  arises  in  this  case  is 
somewhat  narrow,  but  I  have  had  little  [140] 
hesitation  in  agreeing  with  your  Lordships 
upon  it.  There  have  been  many  cases  dealing 
with  the  consideration  of  those  words  in  the 
workmen's  compensation  act,  namely,  "aris- 
ing out  of  the  employment.''  The  criticism  is. 
of  course,  correct  that  those  words  must  be 
taken  to  signify  something  more  in  the  sense 
of  limitation  than  "in  the  course  of"  tlu* 
employment,  and  that  both  of  those  expres- 
sions of  condition  qiust  be  satisfied  before  the 
act  can  apply.  The  decided  cases  are  numer- 
ous, and  the  dicta  therein  cannot  always  be 
reconciled ;  but  a  further  consideration  of  the 
language  of  the  statute  itself — ^to  which  lan- 
guage one  must  go  as  the  absolute  test  of 
liability — ^has  confirmed  my  view  that  the 
decision  pronounced  by  the  learned  sheriff - 
substitute  was  correct. 

On  January  26,  1915,  the  appellant,  who 
was  then  a  fish-worker  in  the  employment 
of  the  respondent,  a  fish-curer,  was  engaged 
in  packing  herrings  into  boxes.  The  work 
had  to  be  performed  in  a  brick  shed  7  feet 
high,  roofed  with  corrugated  iron  and  lit 
by  obscure  windows  in  the  roof.  The  appel- 
lant was  accordingly  obliged,  as  part  of  the 
conditions  of  her  service,  to  be  within  the  shed 
when  engaged  in  her  work  and  to  be  there  at 
the  time  when  the  accident  occurred.  The  ac- 
cident itself  was  caused  by  reason  o  ft  he  col- 
lapse of  a  brick  wall  20  feet  high.  This  was 
being  erected  on  an  adjacent  building,  and 
it  fell  upon  the  roof  of  the  shed  where  the 
appellant  was  working,  bringiqg  down  the 
roof  and  part  of  the  working  shed,  so  that 
the  appellant  and  other  workers  were  buried 
under  the  wreckage;  three  of  them  were 
killed  and  six  others,  of  whom  tlie  appellant 
was  one,  were  injured. 

The  learned  sheriff -substitute  found  that 
the  conditions  of  the  appellant's  employment 
''obliged  her  to  work  where  she  was  and  ex- 
posed her  to  the  risk  of  said  accident.''  As  a 
statement  of  fact,  this  of  course  cannot  be 
denied;  but  the  respondent's  argument  be- 
fore this  House  is  that  no  liability  is  imposed 
under  the  statute,  because  such  a  situation 
is  not  covered  by  the  words  "arising  out  of 
the  employment"  'when  these  words  are  prop- 
erly construed.  The  main  ai:gumeut  relietl 
upon — ^the  argument  being  successful  in  the 
second  division  of  the  court  of  session — was 
that  the  words  of  the  act  "arising  out  of  the 
employment"  should  be  construed  to  mean 
"arising  out   of   the  nature  of   the  employ- 
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mcnt."  And  a  further  construction  is  main- 
tained to  be  correct,  namely,  [141]  that  the 
words  not  only  mean  "the  nature  of  the  em- 
ployment" in  general,  but  the  nature  of  the 
injured  servant's  employment.  For  myself 
I  cannot  so  narrow  the  statutory  words, 
either  in  the  general  or  in  the  particular 
sense. 

The  test  applied  by  the  learned  master  of 
the  rolls,  Lord  Cozens-Hardy,  in  the  case  of 
Craske  [1909]  2  K.  B.  635,  638,  and  referred 
to  by  the  learned  judges  as  an  inviolable 
rule  is  that  "it  is  not  enough  for  the  appli- 
•cant  to  say  *The  accident  would  not  have 
happened  if  I  had  not  been  engaged  in  that 
employment  or  if  I  had  not  been  in  that 
particular  place.'  He  must  go  further  and 
must  say  'The  accident  arose  because  of 
something  I  was  doing  in  the  course  of  my 
employment  or  because  I  was  exposed  by  the 
nature  of  my  employment  to  some  peculiar 
danger.' "  Tliis  dictum  has  been  given  effect 
to  in  its  full  extent  by  the  learned  judges  in 
the  court  below.  The  Ix)rd  Justice-Clerk  ob- 
serves "it  seems  to  me  that  the  accident  must 
have  arisen  because  of  the  nature  of  the 
employment  in  which  the  injured  person  was 
engaged  at  the  time."  Lord  Dundas  puts  the 
point  with  much  clearness  in  application  to 
the  present  case  when  he  says  "it  seems  to  me 
impossible  to  say  that  it  was  because  the 
poor  woman  was  a  fish-curer  that  the  acci- 
dent befell  her."  And  the  other  learned  Lords 
•decide  upon  the  same  ground. 

My  Lords,  with  much  respect  to  the  learned 
judges,  I  am  unable  to  agree  in  such  a  limita- 
tion upon  the  words  of  the  Act  of  Parlia- 
ment. When  a  miner  is  engaged  to  hew  coal, 
and  in  the  course  of  his  work  brings  down 
upon  himself  a  mass  of  superincumbent  mate- 
rial, it  is  plain  that  such  a  case  would  fall 
within  the  limited  construction  just  cited. 
But  such  a  case  is  comparatively  rare.  I  ask 
myself  what  would  result  under  the  statute 
in  those  infinitely  more  numerous  cases  of 
accident  to  underground  workers,  the  specific 
nature  of  whose  employment  was,  for  in- 
stance, not  in  actual  excavation,  but  merely 
in  the  haulage  of  the  coal  or  the  lighting  or 
watching  of  the  pit?  Accidents  arise,  not 
from  anything  in  the  nature  of  the  particu- 
lar miner's  work,  but  possibly  from  causes, 
say,  subsidence,  fires,  or  escapes  of  gas,  taking 
their  origin  it  may  be  miles  away,  communi- 
cating along  the  strata  of  the  earth  and  in 
no  way  causally  connected  with  the  particu- 
lar workman's  job.  I  think,  accordingly,  that 
the  statute  is  not  satisfied  by  asking  the 
question  as  to  whether  [142]  the  nature  of 
the  employment  of  the  injured  person  had 
anv  causal  relation  to  the  accident,  because 
it  is  clear  that  in  very  many  instances  the 
accident  arose  out  of  the  employment  as  such, 
apart  from  the  particular  nature  of  the  serv- 
Ann.  Cas.  1917D— 13. 
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ice  which  the  injured  workman  had  to  render. 
When,  in  fact,  the  statute  uses  the  words 
"arising  out  of  the  employment"  it  refers, 
in  the  first  place  at  least,  not  alone  to  the 
individual's   particular   service. 

There  may  be  causes  of  danger  arising  to 
all  employees,  which  causes  are  not  confined 
to  the  individual  situation,  but  are  general 
and  applicable  to  the  employment  as  a  whole. 
It  may  be  that  that  employment  is  imder- 
ground,  with  all  the  risks  attached  to  under- 
ground work.  It  may  be  in  the  air  or  on  the 
sea,  with  a  special  exposure  to  the  dangers 
relative  to  such  elements;  or  it  mav  be  on 
the  surface  of  the  earth,  in  surroundings 
which  are  those  of  peril.  In  all  such  cases 
it  is  quite  possible  to  figure  injuries  by  acci- 
dent in  the  course  of  and  arising  out  of  the 
employment,  which  are  totally  disconnected 
with  the  nature  of  the  employment  upon 
which  the  workman  was  generally  or  for  the 
moment  engaged,  but  which,  without  any 
doubt,  sprang  from  the  employment  in  the 
sense  that  it  was  on  account  of  the  obliga- 
tions or  conditions  thereof,  and  on  that  ac- 
count alone,  that  he  incurred  the  danger. 
In  short,  my  view  of  the  statute  is  that  the 
expresion  "arising  out  of  the  employment" 
is  not  confined  to  the  mere  "  nature  of  the 
employment."  The  expression,  in  my  opin- 
ion, applies  to  the  employment  as  such — to 
its  nature,  its  conditions,  its  obligations,  and 
its  incidents.  If  by  reason  of  any  of  these 
the  workman  is  brought  within  the  zone  of 
special  danger  and  so  injured  or  killed,  it 
appears  to  me  that  the  broad  words  of  the 
statute  "arising  out  of  the  employment" 
apply.  If  the  peril  which  he  encountered 
was  not  an  added  peril  produced  by  the 
workman  himself,  as  in  the  cases  of  Plumb 
[I9I4]  A.  C.  62,  Ann.  Cas.  19146  495,  and 
Barnes  [1912]  A.  C.  44,  in  this  House,  then 
a  case  for  compensation  under  the  statute 
appears  to  arise. 

It  is  said  in  the  present  case  that  the  in- 
jury by  accident  arose  not  because  of  the 
nature  of  the  employment,  which  was  pack- 
ing herrings;  and  if  decisions  and  dicta,  such 
as  those  above  cited,  to  the  effect  that  the 
statutory  words  "the  employment"  can  only 
[143]  be  satisfied  by  "the  nature  of  the  em- 
ployment," this  is  conclusive.  But  upon  the 
other  hand  it  is  quite  plain  that  it  was  part 
of  the  conditions  of  the  appellant's  labour  and 
part  of  the  obligations  which  she  undertook 
as  a  servant  of  the  respondent  that  she  should 
at  the  time  of  the  accident  occupy  this  par- 
ticular place  of  work  which  turned  out  to  l>e 
a  place  of  special  danger.  Her  service  then* 
and  not  anywhere  else  brought  her  into  tlic 
position  of  being  subjected  to  this  peril.  It 
was  not  a  peril  which  might  fall  upon  the 
public  at  large,  such  as  the  severity  of  the 
weather,  as  in  Warner  v.  Couchman  [1912] 
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A.  C.  35,  and  Karemaker  v.  Steamship  Corsi- 
can,  4  B.  W.  C.  C.  295,  but  it  was  a  peril 
attached  to  the  particular  location  in  which 
by  the  obligation  of  service  the  appellant  was 
placed.  In  my  humble  opinion  this  latter 
case  falls  within  the  act,  upon  a  sound  con- 
struction of  its  terms. 

I  am  glad  to  be  fortified  in  this  view  by  a 
large  body  of  decided  cases.     In  Morgan  v. 
Steamship  Zenaida,  2  B.  W.  C.  C.  19,  where 
a  seaman   painting  the  outside  of  his   ship 
in   Mexican  waters,  and   receiving  from   his 
position  at  work  both  the  force  of  the  direct 
and  the  reflected  rays  of  the  sun,  underwent 
sunstroke,   he   was   held   entitled   to    recover 
under  the  act.     In    Davies    v.    Gillespie,  105 
J..  T.   X.  S.  494,  5  B.  W.  C.  C.   64--alBo   a 
ease  of  sunstroke — liability  attached  because 
tlie  workman  was  placed  by  the  conditions  of 
his   work   within   a  zone   of   special   danger, 
namely,  for  some  hours  on  a  blackened  steel 
deck   under   the   blazing  sun   of   Hayti.     In 
Millar  v.   Refuge  Assur.  Co.    [1912]    Sc.  Ct. 
8esB.   37,   an  assurance   company's  collector, 
engaged  in  collecting  premiums,  was  injured 
in  a  stair  to  which  he  had  bv  the  obli<Tations 
of  his   service  to  go;    in  M'Neice  v.  Singer 
Sewing  Mach.  Co.    [1911]    Sc.   Ct.   Sess.   12, 
an   accident   overtook   a   salesman   who   was 
cycling  in  the  course  of  his  duty  in  a  public 
street.     In  both  of  these  cases  liability  was 
held  to  attach  to  the  employer,  and  for  the 
same  reason,  namely,  that  it  was  part  of  the 
obligations  of  the  service  that  the  workman 
was  placed  within  the  zone  of  special  danger. 
I  venture  to  give  my  particular  adhesion  to 
the  opinion  delivered  by  my  noble  and  learned 
friend  Lord  Kinnear  in  the  former  of  these 
cases.     In  Andrew  v.  Failsworth  Industrial 
[144]   Soc.    [1904]   2  K.  B.  32    (a  lightning 
case)  the  position  in  which  the  man  was  do- 
ing the  work  and  the  place  he  had  necessarily 
to   occupy  were  a  position   and  a   place   of 
special  danger,  and  so  the  act  was  held  to 
apply.     In  Pierce  v.  Provident  Clothing,  etc. 
Co.  [1911]  1  K.  B.  997— a  street  accident  to 
a  collector  on  a  bicycle — the  Scotch  case  of 
M'Ncicc  [1911]  Sc.  Ct.  Sess.  12,  just  referred 
to,  was  followed.    In  Coyle  v.  Watson  [1915] 
A.  C.  1,  this  House,    reversing    the    second 
division  of  the  court  of  session,  held  that,  a 
workman   having  been   by  the  conditions  of 
his  service  placed  in  a  position  of  danger  from 
extreme  chill,  causing  pneumonia  and  death, 
there  was  liability  under  the  act.    In  Martin 
V.  Lovibond   [1914]   2  K.   B.  227,  the  same 
decision  was  given  as  in  the  analogous  street 
cases  of  M'Neice  and  Pierce. 

My  I^rds,  the  cases  above  cited,  nine  in 
number,  are  in  truth  all  what  might  be 
termed  "location"  cases,  and,  although  there 
is  much  variety  of  expression  by  the  learned 
judges,  I  think  that  they  form  a  body  of 
authority  in  support  of  the  construction  of 


the  statute  which  your  Lordships  are  now 
sanctioning.  In  each  and  all  it  was  because 
of  the  nature,  conditions,  obligations,  or  in- 
cidents of  the  employment  by  which  the 
w^orkman  was  brought  within  the  zone  of 
special  danger  that  injury  by  accident  was 
pronounced  to  have  arisen  out  of  the  em- 
ployment. 

In  conclusion,  my  Lords,  I  desire  to  say 
that  the  case  of  Guthrie  [1913]  Sc.  Ct.  Sess. 
1155,  is  inconsistent  with  these  decisions  and 
with  the  present  judgment  and  cannot  be 
supported. 

Lord  Parmoor  {after  stating  the  facts). — 
My  Lords,  apart  from  authority  it  appears 
to  me  to  be  reasonably  clear,  and  in  accord- 
ance with   the  ordinary  natural  meaning  of 
the  language  of  the  statute  to  hold,  that  if 
the   conditions   of   his   employment   oblige   a 
workman  to  work  in  a  particular  building  or 
position  which  exposes  him  at  the  time  and 
on  the  occasion  of  the  accident  to  the  injury 
for  which  compensation  is  claimed,  then,  al- 
though the  accident  is  not  consequent  on  and 
has  no  causal  relation  to  the  work  on  which 
the    workman    is    employed,    such    accident 
arises  out  of  his  employment,   [145]    as  in- 
cident,   not   to    the    character    of   the   work, 
but  to  the  dangers  and  risks  of  the  particular 
building  or  position  in  which  by  the  condi- 
tions of  his  employment  he  is  obliged  to  work. 
The    workmen's    compensation    act    cannotes 
no  distinction  between  such  dangers  and  risks 
and  dangers  and  risks  incident  to  the  plant 
required  in  the  employment,  or  to  the  par- 
ticular machine  at  which  the  workman  may 
be  engaged  at  the  time  of  the  accident.     In 
either  case  the  workman  is  subjected  to  an 
accident  which  arises  out  of  his  employment. 
Mr.  MoncriefT,  in  his  able  argument,  suggest- 
ed a  distinction  betw*een  inherent  defects  in  a 
building  and  wreckage  caused  by  the  outside 
carelessness  of  some  third  party.     This  con- 
sideration appears  to  me  to  have  no  weight 
under  the  insurance  principle  of  the  work- 
men's compensation  act,  in  which  compensa- 
tion is  not  dependent  in  any  way  on  the  con- 
duct or  negligence  of  the  employer.     It  was 
further  argued  that  all  mankind  were  subject 
to  the  risk  of  a  falling  wall  in  the  proximity 
of  new  buildings,  and  that  this  consideration 
negatived   the   suggestion   that  the   accident 
arose  out  of  the  employment,   although  the 
sheriff-substitute  had  found  that  the  appel- 
lant was  obliged,  under  the  conditions  of  her 
(-mploymcnt,  to  work  in  this  particular  shed, 
which  was  wrecked  by  the  fall  of  an  adjoin- 
ing wall. 

I  am  unable  to  assent  to  this  argument. 
The  fact  that  the  risk  may  be  common  to  all 
mankind  does  not  disentitle  a  workman  to 
compensation  if  in  the  particular  case  it 
arises  out  of  the  employment.    Any  stranger 
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walking  along  a  road  in  a  mine  may  be  ex- 
posed to  the  risk  of  an  accidental  fall  of 
ooal,  but  this  doea  not  affect  the  claim  of 
a  miner  who  in  the  course  of  his  duty,  or 
to  obtain  access  to  his  work,  is  unfortunately 
injured  by  such  fall.  It  is,  no  doubt,  not 
siihicient  merely  to  allege  that  the  accident 
could  not  have  happened  if  the  appellant  had 
not  been  in  the  particular  shed,  but  this 
is  not  the  case  made  on  behalf  of  the  respond- 
ent, and  would  be  inconsistent  with  the  find- 
ings of  fact  by  the  sheriff-substitute. 

A  large  number  of  cases  were  cited  to  their 
T^^rdships  during  the  argument,  but  it  is 
not  necessary  to  refer  to  them  further  after 
the  exhaustive  review  in  the  opinion  of  the 
noble  lord  Viscount  Haldane,  and  I  propose 
only  to  refer  to  the  cases  on  which  the  Lord 
Justice-Clerk  relies  in  support  of  his  opinion. 

[146]  In  Craske  v.  Wigan  [1909]  2  K.  B. 
C3.),  638,  it  was  held  that  it  was  not  enough 
for  the  applicant  to  say  "The  accident  would 
not  have  happened  if  I  had  not  been  engaged 
in  that  employment  or  if  I  had  not  been 
in  that  particular  place.'*  I  do  not  think 
that  the  present  appeal  necessitates  any  de- 
parture from  this  principle.  The  master  of 
the  rolls  then  adds  the  applicant  must  go 
further  and  say  'The  accident  arose  because 
of  something  I  was  doing  in  the  course  of 
my  employment,  or  because  I  was  exposed  by 
the  nature  of  my  employment  to  some  pecu- 
liar danger."  The  words  "nature  of  the  em- 
ployment" do  not  occur  in  this  part  of  the 
statute,  but  it  is  unnecessary  to  raise  any 
matter  of  mere  verbal  criticism.  In  my  opin- 
ion, if  the  conditions  of  the  workman's  em- 
ployment oblige  him  to  work  in  a  particular 
building  and  thereby  expose  him  to  the  risk 
of  the  accident  which  has  happened,  this  may 
be  described  as  a  peculiar  danger  to  which 
from  the  nature  of  the  employment  the  work- 
man is  exposed.  I  think,  however,  that  it  is 
preferable  to  adopt  the  actual  words  of  the 
statute  in  testing  their  applicability  to  the 
facts  of  a  particular  case. 

In  the  case  of  Plumb  v.  Cobden  Flour  Mills 
Co.  [1914]  A.  C.  62,  68,  Ann.  Cas.  1914B  496, 
decided  in  this  House,  Lord  Dunedin  says,  "A 
risk  is  not  incidental  to  the  employment  when 
either  it  is  not  due  to  the  nature  of  the 
employment  or  when  it  is  an  added  peril 
due  to  the  conduct  of  the  servant  himself,'*  and 
adds,  "Illustrations  of  the  first  proposition 
will  be  found  in  all  the  cases  where  the  risk 
has  been  found  to  be  a  risk  common  to  all 
mankind,  and  not  accentuated  by  the  inci- 
dents of  "the  employment."  A  risk  may  be 
accentuated  by  the  incidents  of  the  employ- 
ment when  the  conditions  of  the  employment 
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oblige  the  work  to  be  carried  on  in  a  par- 
ticular building  which  exposes  the  workman 
to  the  risk  of  the  accident  which  in  fact  has 
occurred.  An  example  of  the  application  of 
this  principle  is  foimd  in  the  case  of  Andrew 
V.  Failsworth  Industrial  Soc.  [1904]  2  K. 
B.  32,  34,  which  is  approved  in  the  opinion 
of  Lord  Dunedin. 

Collins  M.R.  says:  "Though  it"  (the  ac- 
cident) "may  not  be  connected  with,  or  have 
any  relation  to,  the  work  the  man  was  doing, 
yet,  if  in  point  of  fact  the  position  in  which 
the  man  was  doing  the  work,  and  the  place 
he  must  necessarily  occupy  while  doing  the 
[147]  work  are  a  position  and  a  place  of 
danger  which  caused  the  accident,  it  may 
fairly  be  said  that  it  arose  out  of  the  em- 
ployment, not  because  of  the  work,  but  be- 
cause of  the  position."  Cf.  Martin  v.  Lovi^ 
bond  [1914]  2  K.  B.  227.  The  only  other 
case  decided  in  this  House  to  which  the  Lord 
Justice-Clerk  refers  is  Trim  Joint  Dist.  School 
Board  of  Management  v.  Kelly  [1914]  A.  C. 
667,  Ann.  Cas.  1915A  104,  but  this  is  not 
a  case  which  can  be  quoted  to  support  the 
contention  of  the  respondent. 

My  Lords,  in  my  opinion,  the  appeal  should 
be  allowed  with  costs. 

Interlocutor  of  the  second  division  of  the 
court  of  session  in  Scotland  reversed  and  in- 
terlocutor of  the  sheriff-substitute  restored. 
The  respondent  to  pay  the  costs  of  the  action 
in  the  Court  of  Session  and  also  the  costs 
of  the  appeal  to  this  House,  such  last- 
mentioned  costs  to  be  taxed  in  the  manner 
usual  when  the  appellant  sues  in  forma  pau- 
peris. 


NOTE. 

The  reported  case  is  one  of  a  number  where- 
in the  British  court  of  last  resort  has  to  some 
extent  clarified  the  meaning  of  the  phrase 
"arising  out  of  and  in  the  course  of  the  em- 
ployment," as  used  to  limit  the  accidents 
falling  within  the  scope  of  a  workmen's  com- 
pensation act.  That  phrase,  originating  in 
the  English  act,  has  been  adopted  quite  gen- 
erally in  the  various  American  acts.  In  the 
reported  case  it  is  held  that  an  injury  to  a 
person  working  in  a  shed  caused  by  the 
crushing  in  of  the  roof  by  the  fall  of  a  wall 
on  adjacent  premises  arises  out  of  and  in 
the  course  of  the  employment.  The  earlier 
cases  interpreting  the  phrase  under  consider- 
ation are  collated  in  the  notes  to  Parker  v. 
Hambrook,  Ann.  Cas.  1913C  1;  Plumb  v. 
Cobden  Flour  Mills  Co.  Ann.  Cas.  1914B  495, 
and  Parker  v.  Ship  Black  Hock,  Ann.  Cas. 
1916B  1290. 
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Workmen's  Compenflatlon  Acts  —  Aod- 
dent  Arising  Out  of  Employment  — 
Retnmlns  from  W^ork. 

Where  a  workman  on  a  vessel  leaving  at 
the  end  of  a  day's  work  crosses  a  private 
dock  which  lie  is  permitted  to  use  for  tliat 
purpose  and  in  so  doing  falls  off  the  dock 
and  is  drowned,  the  accident  is  one  arising 
out  of  and  in  the  course  of  the  employment 
within  the  meaning  of  a  workmen's  compen- 
sation act. 

[See  note  at  end  of  this  case.] 

[249]  Appeal  from  an  order  of  the  Court 
of  Appeal  (Lord  Cozens-Hardy  M.  R.,  Pick- 
ford  L.  J.,  and  Warrington  L.  J.)  reversing 
an  award  of  the  county  court  judge  of  Mid- 
dlesex under  the  Workmen's  Compensation 
Act,  1906  [1916]  2  K.  B.  803. 

The  facts  sufficiently  appear  from  the  judg- 
ment of  the  I^rd  Chancellor. 

Hollis  Walker,  K.  C,  and  W.  H.  Duckirorth 
for  appellants. 

Shakespeare  for  respondent. 

Carpenters,  solicitors  for  appellants. 

Pattinson  d  Bretcer,  solicitors  for  respond- 
ent. 

[251]  Lord  Finlay,  L.  C. — ^My  Lords,  this 
is  an  appeal  against  the  decision  of  the  Court 
of  Appeal  allowing  the  claim  for  compensa- 
tion under  the  Workmen's  Compensation  Act, 
1906,  in  respect  of  the  death  of  the  respond- 
ent's husband,  Herbert  Longhurst. 

The  appellants  are  engineers  and  ship  re- 
pairers, and  were  engaged  in  effecting  re- 
pairs  to  the  barge  Forward^  which  was  lying 
in  the  South-West  India  Docks,  and  the  de- 
ceased, who  was  a  carpenter,  was  in  their 
employment  on  this  work.  The  docks  are 
under  the  control  of  the  Port  of  London 
Authority:  they  are  not  open  to  the  public 
for  traffic,  but  the  appellants  and  their  work- 
men had  the  permission  of  the  Authority  to 
pass  through  the  docks  on  their  way  to  and 
from  the  barge  on  which  they  were  at  work. 
The  deceased  left  the  barge  on  November  9, 
1915,  a  few  minutes  before  8  p.  m.  In  the 
darkness  he  missed  his  way  while  passing 
along  the  quay,  fell  into  the  lock  and  was 
drowned.  The  county  court  judge  disallowed 
the  claim  holding  that  when  the  deceased 
got  off  the  barge  on  to  the  quay  the  relation- 


ship of  master  and  servant  ceased  as  com- 
pletely as  if  he  had  got  off  the  barge  on  to 
the  high  road.  On  appeal  by  the  respondent 
to  the  Court  of  Appeal  the  judgment  of  the 
county  court  judge  was  reversed,  and  it  was 
directed  that  there  should  be  an  award  of 
300^  to  be  apportioned  among  the  dependants 
of  the  deceased.  [The  amount  of  compensa- 
tion was  agreed  by  the  parties.] 

The  employers  appealed  to  this  House  and 
ask  that  the  decision  of  the  county  court 
judge  in  their  favour  should  be  restored. 

[252]  It  was  contended  in  support  of  the 
appeal  that  the  finding  of  the  county  court 
judge  in  a  case  of  this  nature  should  not  be 
interfered  with.  It  is,  however,  quite  plain 
that  the  finding  of  the  county  court  judge 
was  not  on  fact  but  on  law.  He  considered 
that,  as  a  matter  of  law,  the  accident  did 
not  occur  in  the  course  of  the  employment, 
on  the  ground  that,  in  his  view,  the  employ- 
ment ceased  when  the  deceased  reached  the 
quay.  In  my  opinion  this  view  is  erroneous. 
It  has  been  established  by  a  series  of  de- 
cisions that  employment  for  the  purposes  of 
the  Workmen's  Compensation  Act  may  in 
many  cases  be  regarded  as  existing  before 
the  actual  operations  of  the  workman  have 
begun,  and  that  it  may  continue  to  exist  aft- 
er the  actual  work  has  ceased;  for  instance, 
if  a  workman  is  employed  in  a  factory  the 
employment  normally  would  begin  as  soon 
as  the  workman  has  entered  the  premises  for 
the  purpose  of  his  work  and  continue  until 
he  leaves  them  after  the  actual  work  is 
done. 

There  was  a  decision  in  your  Lordships' 
House  on  March  16,  1905,  in  the  case  of 
Cross  v.  Catterall  [Unreported]  which  has 
been  repeatedly  cited,  but  has  not  yet  been 
reported.  The  case  and  appendix  and  the 
transcript  of  the  judgments  are  in  the  li- 
brary of  your  Lordships'  House.  In  that 
case  the  colliery  in  which  the  man  was  en- 
gaged was  approached  by  a  bridge  built  by 
the  employers  over  a  canal  for  the  con- 
venience of  their  workmen,  and  the  workman 
fell  into  the  canal  from  the  bridge  while 
going  to  his  work.  Lord  Halsbury  said  in 
giving  his  opinion:  "I  do  not  agree  that  his 
employment  only  begins  at  the  moment  he 
strikes  the  coal  with  his  pick.  I  think  the 
man  was  really  in  the  employment  the 
moment  he  reached  the  bridge.  He  was  doing 
something  on  his  master's  behalf;  that  is  to 
say,  he  was  on  his  way  to  the  colliery  for  the 
purpose  of  working." 

The  decision  in  that  case  established  that 
the  employment  may  begin  as  soon  as  the 
workman  has  reached  his  employer's  premi- 
ses or  the  means  of  access  thereto.  And  in 
the  same  way  the  employment  may  be  con- 
sidered as  continuing  until  the  workman  has 
left  his   employer's   premises. 
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The  case  would  be  different  if  the  work- 
man was  at  the  time  of  the  accident  on  the 
public  highway  on  his  way  to  or  from  his 
work.  His  employment  cannot  be  considered 
MS  having  begun  if  he  is  [253]  merely  in 
transit  in  the  public  street  or  road  to  or 
from  his  employer's  premises.  Of  course,  if 
his  employment  were  of  a  kind  which  is  pur^ 
sued  on  the  highway  he  might  be  in  the  course 
of  his  employment  while  there,  but  I  am 
speaking  of  cases  in  which  he  is  in  the  pub- 
lic way  merely  in  exercise  of  the  public  right 
of  passage  there  on  his  way  to  or  from  hie 
employer's. 

The  present  case  belongs  to  a  class  of  cases 
where  the  thing  on  which  the  workman  is 
employed  is  lying  in  a  dock  or  other  open 
space  to  which  he  obtains  access  only  for  the 
purposes  of  his  work.  Actual  ownership  or 
control  by  the  employer  of  the  spot  where 
the  accident  occurred  is  not  essential.  The 
workman  comes  there  on  his  way  to  and  from 
his  work,  and  he  may  be  regarded  as  in  the 
course  of  his  employment  while  passing 
through  the  dock  or  other  open  space  to  and 
from  the  spot  where  his  work  actually  lies. 
Such  passage  is  within  the  contemplation  of 
both  parties  to  the  contract  as  necessarily 
incidental  to  it. 

Tlie  case  of  Cook  v.  Ship  "Montreal"  6 
B.  W.  C.  C.  220,  was  much  relied  on  by  the 
appellants,  but  seems  to  me  to  have  no  ap- 
plication. That  was  the  case  of  a  sailor  who 
had  been  paid  off  on  board  his  ship  at  the 
end  of  the  voyage,  and  from  the  ship  got 
on  to  a  "dolphin,"  or  floating  stage,  con- 
nected with  the  quay  by  fixed  steps  and  fell 
into  the  water  between  the  "dolphin"  and 
the  quay.  According  to  the  view  taken  of 
the  facts  in  that  case,  he  had  reached  the 
jihore  before  the  accident  took  place,  and  on 
that  view  of  the  facts  it  was  held  that  his 
employment  had  terminated.  It  may  be  that 
a  different  view  might  have  been  taken  of 
the  facts  as  regards  the  termination  of  the 
workman's  transit  from  the  ship  to  the  shore, 
but  that  is  immaterial.  On  the  view  taken 
of  the  facts  the  case  has  no  bearing  on  the 
present  one.  In  the  subsequent  case  of  Web- 
ber v.  VVansborough  Paper  Co.  [1913]  6  B. 
W.  C.  C.  583;  on  appeal  [1915]  A.  C.  61,  the 
Court  of  Appeal,  apparently  in  deference  to 
Cook  V.  Ship  "Montreal,"  decided  against 
the  claim,  but  their  decision  was  reversed  in 
the  House  of  Lords  on  the  ground  that  the 
lad(l<*r  from  which  the  accident  took  place 
formed  the  ordinarv  means  of  access  to  the 
»hip,  so  that  the  accident  was  held  to  take 
placo  in  the  course  of  the  employment. 

Tliere  is,  however,  a  decision  in  the  Court 
of  Appeal  in  Holncss  v.  [254]  Makay 
[1809]  2  Q.  B.  319,  which  appears  to  me  to 
be  in  conflict  with  the  view  which  I  have 
above    indicated.     In   that   case   contractors 


were  ballasting  a  siding  which  could  be 
reached  only  by  going  for  some  distance 
through  the  premises  of  the  railway  company. 
On  a  foggy  morning  a  workman,  while  pro- 
ceeding to  his  work,  got  on  to  the  main 
line  and  was  run  over  and  killed.  A.  L. 
Smith,  L.  J.  and  Vaughan  Williams,  L.  J. 
held  that  the  accident  did  not  arise  in  the 
course  of  the  employment,  the  former  point- 
ing out  that  there  was  an  entire  absence 
of  control  by  the  employer  over  the  premises 
where  the  accident  occurred.  Romer,  L.  J. 
differed  from  his  colleagues,  and  in  the  course 
of  his  judgment  made  tlie  following  observa- 
tions [1899]  2  Q.  B.  328. 

''The  deceased  man  was  in  the  employment 
of  the  appellants,  who  had  contracted  with 
the  railway  company  to  do  certain  work  at 
a  spot  substantially  surrounded  by  lines  of 
railway,  and  the  access  to  which  was  not 
unattended  with  danger.  By  their  conthict 
with  the  railway  company  the  appellants  had 
to  provide  access  for  their  workmen  at  their 
own  cost,  and  accordingly  they  directed  the 
men  that  they  must  cross  the  line  to  get  to 
their  work.  The  men  were  bound  by  the 
necessities  of  their  employment  and  as  part 
of  its  duties  and  dangers  to  cross  the  linet$ 
and  to  have,  through  the  appellants,  a  special 
right  or  licence  from  the  railway  company 
to  cross  them;  that  special  right  or  licence 
being  given  by  implication.  W'hen  the  work- 
men began  to  cross  the  lines,  they  were  act- 
ing under  this  right  or  licence  obtained  for 
them  by  the  appellants;  they  were  doing 
something  which  tliey  were  specially  bound  to 
do  under  their  contract  of  employment,  and 
which  they  could  not  lawfully  do  but  for 
that  contract.  Under  these  circumstances 
I  think  that  the  employment  in  this  case 
substantially  began  when  the  deceased  began 
to  act  upon  the  implied  right  or  licence  to 
crosn  the  lines.  I  am  of  opinion,  therefore, 
that  the  county  court  judge  was  justified  in 
holding  that  the  accident'  occurred  in  the 
course  of  the  deceased's  employment.  I 
think  also  that  his  finding  was  correct  as  to 
the  circumstances  under  which  the  accident 
occurred.  The  deceased  had  been  told  to  go 
to  the  Waterloo  gate;  it  was  his  nearer  and 
more  convenient  way  to  get  to  his  work,  and 
it  was  in  evidence  that  he  was  never  known 
to  use  the  other  gate.  On  the  facts,  I  should 
come  to  the  conclusion  that  he  did  go  by  the 
Waterloo  gate,  [255]  and  that  he  lost  his 
way  owing  to  the  fog,  and  that  the  accident 
arose  directly  by  reason  of  his  being  obliged 
to  cross  the  dangerous  zone  of  lines  in  order 
to  get  to  his  work.  I  think,  there- 
fore, that  the  deceased  man  at  the  time 
of  the  accident  acting  in  the  course  of 
his  employment,  and  that  the  accident  arose 
out  of  his  employment.  The  cases  show 
that    the    Court    is   not    bound    by    a    hard 
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and  fast  line  to  consider  that  a  workman 
is  not  acting  in  the  course  of  his  employ- 
ment until  he  actually  begins  the  work 
which  he  has  to  do.  To  my  mind  the  present 
case  is  like  that  of  a  workman  whose  work 
lies  in  a  particular  part  of  a  large  factory, 
and  who  in  order  to  get  to  it  has  to  go 
through  the  rest  of  the  factory  and  meets 
with  an  accident  w^hile  so  going.  It  is  said 
that  there  is  a  distinction  because  all  the 
parts  of  the  factory  are  under  the  control 
of  the  same  employer;  but  I  consider  that 
case  analogous  to  the  present;  for  the  rail- 
way company  had  given  the  contractor  the 
right  to  bring  his  men  to  their  work  across 
the  lines,  and  the  contractor  had  in  a  sense 
a  right  of  control  over  the  lines  by  virtue 
of  which  alone  the  men  used  the  lines.  In 
principle,  therefore,  I  think  that  this  case 
cannot  be  distinguished  from  that  of  the 
factory.  This  case  is  not  like  that  of  an 
injury  received  on  the  public  highway  by  a 
man  while  going  to  work,  when  of  course  the 
employer,  having  nothing  directly  to  do 
with  the  highway  or  its  user  by  the  men, 
would  not  be  liable.  Looking  at  the  facts, 
I  think  that  the  very  able  judgment  of  the 
county  court  judge  was  correct,  and  that 
this  appeal  ought  to  be  dismissed." 

If  the  judgment  of  the  majority  of  the 
Court  of  Appeal  in  that  case  were  right,  it 
would  seem  to  me  to  follow  that  the  appeal 
in  the  present  case  should  succeed.  In  my 
opinion,  however,  the  judgment  of  the  ma- 
jority was  erroneous,  and  Romer,  L.  J.,  in  the 
passage  which  I  have  quoted  correctly  states 
the  principles  of  law  upon  the  subject.  The 
principles,  as  stated  by  him,  are,  in  my  judg- 
ment, as  applicable  to  the  present  case  as 
they  were  to  that  with  which  he  was  deal- 
ing, and  in  my  opinion  this  appeal  should 
be  dismissed  with  costs. 

LoBD  LOBEBUBN. — ^My  Lords,  I  agree,  and 
will  only  add  that  in  every  case  the  question 
for  the  arbitrator  is  whether  the  facts  come 
within  the  words  of  the  Act  and  that  most 
of  the  decisions  [256]  are  instances  of  the 
application  of  those  words.  They  do  not  qual- 
ify the  Act  itself,  and  there  is  always  a  danger 
of  arguing  from  analogy  from  the  facts  of 
one  case  to  the  facts  of  another,  or  of  treat- 
ing the  opinions  of  judges  which  are  true 
in  regard  to  the  case  before  them  as  though 
they  were  placing  a  gloss  on  the  statute. 
Judicial  opinions  on  such  a  matter  illuminate 
the  statute  but  do  not  displace  it. 

Lord  Dunedin. — My  Ix>rds,  I  think  the 
judgment  of  the  Court  of  Appeal  was  right 

The  question  is,  Did  the  accident  occur  to 
the  deceased  man  in  the  course  of  his  employ- 
ment? It  is  obvious  that  the  word  "em« 
ployment"  does  not  postulate  that  the  work- 


man must  be  actually  working.  No  general 
rule  can  be  laid  down  as  to  when  employment 
begins  and  ceases,  for  the  simple  reason  that 
each  case  arises  in  accordance  with  its  own 
circumstances.  Sometimes  it  will  be  easy  to 
decide  either  for  or  against  the  workman.  No 
one,  for  instance,  would  doubt  if  a  collier 
was  injured  in  the  cage  on  his  way  to  the 
face  at  which  lie  was  to  work  that  the  in- 
jury arose  in  the  course  of  his  employment, 
though  the  face  might  be  a  mile  away  from 
the  pit  bottom;  nor  would  any  one  doubt  that 
if  the  same  man  were  starting  from  his 
house  in  the  village  and  was  injured  while 
in  the  street  before  he  approached  the  pre- 
cincts of  the  colliery  the  opposite  result 
would  be  arrived  at.  There  are,  however, 
many  cases  which  are,  so  to  speak,  near  the 
line,  and  the  decisions  in  such  cases  can  only 
be  sued  as  more  or  less  illuminating  examples 
of  the  application  of  the  phrase  "course  of 
the  employment"  to  divers  circumstances — 
they  can  never  be  held  as  laying  down  abso- 
lute rules.  I  have  thought  it  necessary  to 
say  this  because  of  the  stress  that  was  laid  in 
the  argument  upon  the  question  of  "control" 
of  the  premises  where  the  accident  occurred. 
"Control"  was  souglit  to  he  raised  to  the 
position  of  affording  an  absolute  test  whether 
employment  had  begun  or  ceased.  I  venture 
to  go  so  far  as  to  say  that  control  of  the 
place  where  an  accident  happens,  so  far  from 
being  conclusive,  is  neither  here  nor  there 
except  in  so  far  as  it  may  represent  a  fact 
tending  to  show  that  the  accident  arose  in 
the  course  of  the  employment.  The  cases  of 
Gilmour  v.  Dorman  [1911]  4  B.  W.  C.  C. 
279,  in  England  and  Hendry  v.  United  Col- 
lieries [1910]  Sc,  Ct.  Sess,  709,  3  B.  W.  C. 
C.  567,  in  Scotland  are  [257]  both  illustra- 
tions of  positions  where  there  was  control  on 
the  part  of  the  employer  of  the  locus  of  the 
accident  and  yet  no  liability.  These  cases 
were,  in  my  opinion,  rightly  decided.  I  am 
therefore  bound  to  say  as  I  do,  with  great 
deference  to  a  most  learned  judge  who  lias 
specially  illumined  this  branch  of  the  law, 
that  I  think  that  proposition  {h)  in  the 
judgment  of  the  Master  of  the  Rolls  is  too 
absolutely  put.  It  is  not  a  universal  rule, 
though  the  authorities  he  refers  to  are  cases 
where  the  control  of  the  premises  afforded, 
with  the  other  circumstances  of  the  case,  the 
necessary  evidence. 

As  regards  the  facts  of  this  case,  I  cannot 
do  better  than  borrow  the  words  of  Pickford, 
L,  J.:  "The  workman  in  this  case  in  order 
to  get  to  the  actual  place  of  work  had  to 
enter  and  leave  premises  on  which  he  had 
no  right  to  be  and  no  reason  for  being,  except 
by  the  conditions  of  his  employment,  and 
in  crossing  them  to  encounter  dangers  which 
he  would  not  have  encountered  but  for  that 
employment." 
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I  ought  perhaps  to  mention  the  case  of 
Cook  [1913]  W.  C.  k  Ins.  Rep.  206,  6  B.  W. 
O.  C.  220,  as  great  reliance  was  placed  on  it 
by  the  appellants.  To  my  mind  it  presents 
no  difficulty.  It  was  explained  by  Lord  Hal- 
dane  in  Webber  [1915]  A.  C.  51.  In  a  word, 
the  seaman  had  been  paid  and  his  service  was 
entirely  finished  when  he  got  away  from  the 
ship  and  got  to  land;  and  the  ''dolphin"  was 
held  equivalent  to  land. 

My  only  difficulty  in  the  case  has  arisen 
from  the  fact  that  we  are  arriving  at  a 
different  result  from  that  arrived  at  by  the 
learned  arbitrator,  and  had  he  arrived  at  it 
by  determining  a  pure  question  of  fact  I 
do  not  think  his  judgment  could  have  been 
disturbed.  But  on  reading  his  judgment  I 
feel  that  he  misdirected  himself  in  law,  for 
I  read  his  judgment  as  turning  on  the  point 
that  employment  must  cease  when  actual 
work  has  ceased  and  the  workman  has  passed 
on  the  premises  which  do  not  belong  to  his 
employer. 

Lord  Atkinson. — My  Lords,  I  concur.  I 
think  this  is  a  perfectly  plain  and  simple 
ease.  The  only  question  for  discussion  is 
whether  the  workman  was  in  the  course  of  his 
employment  when  he  fell  into  the  dock.  To 
answer  that  question  one  must  find  out 
from  his  contract  of  employment  what  he 
was  employed  to  do:  what  rights  [268] 
this  contract  conferred  upon  him,  what  ob- 
ligations it  imposed.  It  unquestionably  con- 
ferred upon  him  the  right,  if  permitted 
by  the  dock  company,  to  traverse  the  prem- 
ises of  that  company  from  the  dock  gate 
to  the  place  where  the  barge  he  was 
working  on  lay.  It  imposed  upon  him  an 
obligation  to  do  so.  He  had  no  right  or  ob- 
ligation to  do  this  save  under  and  by  virtue 
of  his  contract  of  employment.  In  my  view 
he  was  as  much  employed  by  his  employer  to 
get  to  the  barge  as  he  was  to  work  upon  it. 
Each  of  these  remarks  applies  equally  to  the 
return  journey  from  the  barge  to  the  dock 
gates  when  he  knocked  off  work  upon  the 
barge.  In  argument  some  distinction  was 
attempted  to  be  drawn  between  the  case 
wliere  the  workman  has  to  traverse  the  pri- 
vate property  of  his  employer  to  get  to  his 
work,  and  that  where  to  do  so  he  has  to 
traverse  the  private  property  of  another  with 
the  consent  of  that  other.  I  do  not  think 
that  is  a  sound  distinction.  When  a  man 
walks  along  the  public  streets  to  get  to  his 
work  he  is  doing  something  which  he  has  a 
perfect  right  to  do  irrespective  altogether  of 
his  employment.  The  right  does  not  spring 
from  his  employment  at  all.  It  belongs  to 
him  as  a  member  of  the  public.  I  am  clearly 
of  opinion  that  this  unfortunate  accident 
happened  to  the  workman  in  the  course  of 
his  employ,  and  I  do  not  think  any  of  the  au- 


thorities cited  is  inconsistent  with  this  con- 
clusion. I  am  therefore  of  opinion  that  the 
decision  appealed  from  was  right  and  should 
be  affirmed,  and  this  appeal  be  dismissed  with 
costs. 

Lord  Buckm aster. — My  Lords,  in  this 
case  there  is  no  dispute  as  to  the  facts;  in- 
deed, there  was  no  conflict  of  testimony  be- 
fore the  county  court  judge  calling  for 
decision.  Had  it  been  otherwise,  his  determi- 
nation of  the  result  of  rival  evidence  would, 
in  the  absence  of  extreme  and  unusual 
circumstances,  be  accepted  as  final.  In  my 
opinion,  however,  the  learned  county  court 
judge  has  fallen  into  error  in  his  endeavor  to 
obtain  from  decided  cases  a  fixed  standard  of 
measurement  by  which  to  test  the  meaning  of 
the  words  in  the  statute  "in  the  course  of" 
and  "arising  out  of"  employment.  Some  of 
the  reported  cases,  which  have  been  fully  re- 
ferred to  by  the  Lord  Chancellor,  appear  to 
me  to  have  made  the  same  mistake  and  to 
have  [259]  attempted  to  define  a  fixed  bound- 
ary dividing  the  cases  that  are  within  the 
statute  from  those  that  are  without.  This  it 
is  almost  impossible  to  achieve.  No  au- 
thority can  With  certainty  do  more  than  de- 
cide whether  a  particular  case  upon  par- 
ticular facts  is  or  is  not  within  the  meaning 
of  the  phrase. 

In  the  present  instance  the  respondent 
was  employed  by  the  appellants  to  do  work 
upon  a  barge  which  they  had  contracted  to 
repair.  The  barge  was  situated  on  certain 
premises,  namely,  the  South-West  India  Dock, 
under  the  exclusive  control  of  the  Port  of 
London  Authority.  Access  to  and  egresH 
from  these  premises  could  only  be  obtained  by 
the  dock  gate.  In  the  circumstances  of  this 
case  it  was  only  as  a  workman  employed  to 
work  upon  the  barge  that  the  deceased  wan 
entitled  to  enter  or  remain  upon  the  premises. 

The  accident  that  cost  him  his  life  occurred 
on  his  leaving  the  barge  and  while  he  was 
lawfully  on  the  dock  premises  on  his  way 
out. 

These  circumstances  are,  in  my  opinion, 
sufficient  to  show  that  it  was  in  the  course 
of  his  employment  that  he  met  with  his  death. 
That  the  accident  arose  out  of  the  employ- 
ment has  not  been  disputed. 

I  think,  therefore,  that  the  Court  of  Ap- 
peal was  right  and  that  this  appeal  should 
be  dismissed. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 


NOTE. 

The  reported  case  illustrates  aptly  the 
doctrine  that  the  words  "course  of  the  em- 
ployment" as  used  in  a  workmen's  compen- 
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sation  act  do  not  limit  the  scope  of  the  act 
to  accidents  occurring  while  the  workman  is 
actually  engaged  in  his  employment.  It  is 
held  that  a  workman  who  after  finishing  his 
day's  work  on  a  barge  started  to  go  home 
in  the  usual  way  over  a  private  dock  which 
he  and  his  fellow  workmen  were  permitted  to 
use  for  that  purpose,  and  in  so  doing  fell 
from  the  dock  and  was  drowned,  was  killed 
by  an  accident  arising  out  of  and  in  the 
course  of  his  employment,  and  his  widow  was 
permitted  to  recover  compensation  from  the 
employer.  WTiether  an  accident  occurring 
while  going  to  or  returning  from  work  or 
during  a  temporary  interruption  of  employ- 
ment arises  out  of  and  in  the  course  of  the 
employment  is  discussed  in  the  notes  to 
Parker  v.  Hambrook,  Ann.  Cas.  1913C  1; 
Plumb  V.  Cobden  Flour  Mills  Co.  Ann.  Cas. 
191 4B  495,  and  Parker  v.  Ship  Black  Rock, 
Ann.   Cas.   1916B   1290. 
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Workmen's  Compenjiatioii  Acts  —  Acci- 
dent Arising  Out  of  Employment  — 
Temporary  Interruption  of  Employ- 
ment. 

An  accident  to  a  railroad  employee  does 
not  arise  out  of  and  in  the  course  of  his 
employment  within  the  meaning  of  a  work- 
men's compensation  act  where,  while  wait- 
ing at  a  station  for  a  train  to  take  him  to 
his  place  of  work,  he  goes  out  to  get  water 
for  a  meal,  and,  being  free  to  choose  his 
route,  attempts  to  pass  under  the  trucks  of 
a  standing  train,  by  a  movement  of  which 
he  is  killed. 

[See  note  at  end  of  this  case.] 

[353]  Appeal  from  a  decision  of  the  Court 
of  Appeal  (Lord  Cozens-Hardy,  M.R.,  Pick- 
ford,  Tj.J.,  and  Warrington,  L.J.)  reversing 
an  award  made  under  the  Workmen's  Com- 
pensation Act,  1906,  by  the  county  court 
judge  of  Yorkshire  in  favour  of  the  employ- 
ers (the  appellants). 

The  facts  and  the  material  parts  of  the 
judgment  of  the  county  court  judge  are  set 
out  in  the  judgment  of  the  Lord  Chancellor, 
and  the  facts  are  sufficiently  summarized  for 
the  purposes  of  the  argument  in  the  head- 
note. 


Holman  Gregory y  K.  C,  and  /.  P.  Perk^ 
for  appellants. 

W.  Shakespeare^  Edgar  Dale  and  Edgar 
Lawn  for  respondent. 

Woodcock,  Ryland  d  Parker,  for  A.  deC. 
Parmiter,  Manchester,  solicitors  for  appel- 
lants. 

Burton,  Yeates  d  Hart,  for  Hart,  Jackson 
d  Sons,  Barrow- in-Bumess,  solicitors  for 
respondent. 

[355]  LoBD  FiNLAY,  L.C. — My  Lords,  this 
case  arises  upon  a  claim  for  compensation 
under  the  Workmen's  Compensation  Act 
made  by  the  respondent  in  respect  of  the 
death  of  her  husband. 

The  claim  was  disallowed  by  the  county 
court  judge,  but  he  added  that  if  he  had 
been  able  to  make  an  award  he  would  have 
given  176/.,  and  on  appeal  the  Court  of  Ap- 
peal allowed  the  claim,  directing  an  award 
for  that  amount. 

From  this  decision  the  railway  company 
now  appeal  to  your  Lordships'  House,  asking 
that  the  decision  of  the  county  court  judge 
in  their  favour  should  be  restored. 

The  case  turns  upon  the  question  whether 
the  accident  arose  out  of  and  in  the  course 
of  the  employment  of  the  deceased. 

The  deceased,  George  Thomas  Highley, 
was  employed  by  the  appellants  as  a  labourer 
on  their  railway.  Early  on  the  morning  of 
[356]  August  12,  1915,  he  "checked  on"  at 
Sowerby  Bridge,  near  Halifax,  and  was  told 
by  his  foreman  that  he  was  to  go  to  Goole 
to  work  there.  He  went  with  his  foreman 
and  other  workmen  by  passenger  train  as  far 
as  Wakefield,  where  they  were  to  change 
trains  for  Goole,  and  had  to  wait  there  for 
an  hour  and  a  half.  The  men  had  food  with 
them,  but  in  order  to  get  hot  water  to  pre- 
pare their  breakfast  they  crossed  from  the 
platform  on  the  north  side  of  the  Wakefield 
Station  over  the  lines  of  railway  between 
them  and  a  mess-room  on  the  south  side,  as 
shown  in  the  plan.  At  the  mess-room  the 
man  in  charge  was  in  the  habit  of  supplying* 
hot  water  to  any  servant  of  the  company  who 
applied  for  it.  On  arriving  at  the  branch. 
Goole  line  (coloured  pink  on  the  plan),  to 
the  south  of  the  main  line,  the  men  found  a 
train  there  which  they  supposed  to  he  "dead," 
as,  owing  to  the  convexity  of  the  line,  the 
engine  was  not  visible  to  them.  They  pro- 
ceeded to  pass  under  the  couplings  of  the 
carriages,  and  the  deceased  was  in  the  act 
of  doing  so  when  the  train  moved  on  and 
he  was  killed  on  the  spot.  The  men  could 
have  got  round  to  the  mess-room  from  the 
down  platform  on  which  they  were,  without 
crossing  any  line  of  railway,  if  they  had 
gone  by  a  bridge  over  the  line  some  little 
distance  to  the  weiit,  which  would  have  taken 
them  to  the  Calder  Vale  Road,  but  this  would 
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have  taken  some  five  or  six  minutes.  Thej 
could  also  have  avoided  crossing  the  main 
line  by  making  use  of  the  subway  shown  in 
the  plan,  but  this  also  would  have  been 
longer  than  the  route  which  they  took. 

The  foreman.  Baker,  stated  in  his  evidence 
as  follows,  according  to  the  judge's  notes: 
"8 — 8:30,  usual  breakfast  time.  Usually  we 
took  our  breakfast  so  as  to  go  by  7:25  to 
Goole.  Customary  for  us  to  go  to  this 
mess-room.  We  crossed  metals — force  of 
habit.  Never  warned  not  to  take  it.  Have 
taken  it  since.  Standing  goods  train  there 
often,  and  we  often  pass  through.  No  prohi- 
bition and  no  warning." 

Cross-examined:  "Could  have  got  there 
without  crossing  metals  at  all;  five  or  six 
minutes  by  the  safe  route.  We  had  one  and 
a  half  hours  at  Wakefield  this  morning.  We 
went  to  east  end  of  down  platform  and  then 
crossed  nine  lines  and  turned  to  right  to 
mess.  There  is  a  subway,  and  if  we  used 
that  we  would  have  only  two  lines  to  cross 
and  the  goods  train  would  not  have  been  in 
our  way.  We  could  have  rounded  the  train, 
the  end  being  only  five  or  six  trucks  [357]  off, 
but  we  went  under.  We  chose  the  way  we 
did  for  our  own  convenience.  We  knew  we 
could  go  what  way  we  thought  fit." 

Under  these  circumstances  the  county 
court  judge  held  that  the  accident  did  not 
arise  out  of  the  employment.  The  most  ma- 
terial part  of  his  judgment  is  as  follows: 
**Mr.  Lawn,  for  the  applicant,  argued  that 
the  taking  of  his  meals  in  the  course  of  his 
working  hours  was  part  of  the  duty  he  owed 
to  his  employers.  I  thought  this  argument 
quite  untenable,  having  regard  to  Parker  ▼. 
Ship  Black  Rock  [1915]  A.  C.  725,  Ann.  Gas. 
191 6B  1290,  and  several  other  cases.  There 
was  no  'contractual  obligation  here'  (to  use 
JjoTd  Sumner's  words),  *no  duty  owed  to  the 
employer'  (Lord  Parker),  that  the  deceased 
should  be  where  he  was  in  order  to  get  food 
or  for  any  other  purpose.  He  chose  to  go 
that  way  for  purposes  of  his  own,  and  in 
doing  so  to  run  an  additional  and  quite  un- 
necessary risk  in  going  between  the  waggons. 
Hence  I  found  the  accident  did  not  arise  out 
of  his  employment.  Mr.  Perks,  for  the  re- 
spondents, put  in  certain  rales  of  the  com- 
pany prohibiting  what  the  deceased  did  here. 
But  in  view  of  Baker's  evidence  that  they 
had  always  crossed  this  way  without  warn- 
ing or  prohibition  *by  force  of  habit,'  I  could 
not  hold  the  prohibition  in  the  rules  to  be  a 
'genuine  prohibition'  as  these  words  are  em- 
ployed bv  Lord  Loreburn  in  Barnes  v. 
Nunnery  Colliery  Co."  [1912]  A.  C.  44. 

There  is  a  certain  amount  of  obscurity 
about  this  passage,  but  I  think  upon  the 
whole  that  the  learned  county  court  judge 
must  be  taken  as  basing  his  judgment  on  two 
separate  grounds:     First,  that  the  deceased, 


R.  CO.  V.  HIGHLEY.  201 

.  C.  558. 

while  going  to  make  preparations  for  his 
breakfast,  was  engaged  on  his  own  business 
and  not  his  master's,  and  second,  that  by 
going  between  the  waggons  as  he  did  he  ran 
an  additional  and  quite  unnecessary  risk, 
and  that  for  this  reason  the  accident  did  not 
arise  out  of  his  employment.  I  regard  the 
later  .passage  with  regard  to  the  company's 
rules  as  relating  merely  to  the  fact  that  the 
deceased  had  w^alked  upon  the  rails  in  in- 
fraction of  rule  26  of  the  rules  and  regu- 
lations of  the  railway  company,  and  as  hav- 
ing no  relation  to  his  conduct  in  passing 
under  the  waggons. 

The  Court  of  Appeal  reversed  this  decision. 
They  held  that  getting  their  breakfast  was 
covered  by  the  men's  employment,  and  on 
this  they  were,  I  think,  right.  They  further 
held  that  crossing  [358]  the  line  under  the 
trucks  did  not  prevent  the  accident  so  oc- 
casioned from  arising  out  of  the  employment, 
and  in  doing  so  appear  to  have  been  chiefly 
influenced  by  the  decision  of  the  Court  of 
Appeal  in  Gane  v.  Norton  Hill  Colliery  Co 
[1909]  2  K.  B.  539,  546,  546,  .547.  Iji  that 
case  the  workman  was  injured  while  crossing 
a  line  of  railway  which  was  covered  with 
trucks,  the  train  having  been  set  in  motion 
while  the  plaintiff  was  crossing  by  getting 
under  the  buffers  of  the  trucks.  The  county 
court  judge  had  found  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  the  em- 
ployment, but  his  decision  was  reversed  by 
the  Court  of  Appeal.  The  ground  of  their 
decision  was  most  clearly  stated  by  Far- 
well,  L.J.  and  by  Kennedy,  L.J.  The  former 
said  speaking  of  the  judgment  of  the  county 
court  judge:  ''He  also  found  that  the  way 
the  man  went  on  the  dav  of  the  accident  was 
the  usual  one  for  him  to  go,  and  the  usual 
one  for  other  men  to  go.  I  understand  that 
to  mean  that,  notwithstanding  the  fact  that 
the  line  was  covered  by  trucks,  as  it  was 
habitually,  the  men  always  used  that  route." 
And  the  latter  (Kennedy,  L.J.)  says:  "No 
doubt  one  does  look,  as  Farwell,  L.J.  has 
said,  with  some  closeness  to  the  question 
when  you  have,  as  you  have  here,  a  way 
which  at  the  time  had  trucks  across  it:  but 
I  read  the  finding  of  the  learned  judge  clear- 
ly to  mean  that  the  applicant  in  going  by 
this  way,  with  or  without  trucks  on  the 
route,  was  .taking  a  course  which  the  em- 
ployers knew  that  their  men  would  take,  and 
which  he  himself  by  experience  had  found 
himself  authorized  by  them  to  take,  during 
the  eighteen  months  he  had  been  there." 

The  decision  in  Gane's  Case  [1909]  2  K. 
B.  539,  54.5.  546,  547,  proceeded,  therefore,  en- 
tirely upon  the  finding  that  passage  across 
a  line  of  railway  by  going  under  the  trucks 
which  were  upon  it  was  recognized  and 
authorized  by  the  railway  company.  In  the 
present  case  the  Master  of  the  Rolls,  after  re- 


202 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


ferriog  to  Gane's  Case  [1909]  2  E.  B.  539, 
545,  546,  547,  said:  ''It  seems  to  me  that 
tlie  principle  in  that  case  really  covers  this, 
and  its  facts  are  almost  identical  with  it." 
Pickford,  L.J.,  says:  "I  agree  that  the  ap- 
peal should  be  allowed  on  the  authority  of 
Gane  v.  Norton  Hill  Colliery  Co."  [1909]  2  K. 
B.  539,  545,  546,  547.  Warrington,  L.J., 
says:  "So  also  with  regard  to  the  standing 
trucks  upon  the  line.  It  seems  to  me  that 
we  cannot  consistently  with  the  case  of  Gane 
V.  Norton  Hill  Colliery  Co.  [1909]  2  K.  B. 
539,  545,  546,  547.  hold  that  that  fact  would 
make  the  crossing  of  that  place  outside  the 
sphere  of  the  man's  employment."  [359]  And 
again:  "If  I  am  right  in  the  way  in  which 
I  have  worked  out  the  position,  that  the  man 
was  within  the  sphere  of  his  employment  in 
going  to  the  mess-room,  and  in  going  to  the 
mess-room  across  some  lines  of  railway,  and 
even  between  some  standing  trucks,  then, 
even  if  in  doing  so  he  incurred  an  unneces- 
sary risk  (that  is  to  say,  if  he  might  have 
gone  some  other  way  which  would  have  been 
safer),  tliat  might  be  an  improper  way  of 
doing  that  which  was  in  the  sphere  of  his 
employment,  but  it  does  not  take  it  outside 
that  sphere." 

My  Lords,  a  finding  of  fact  in  one  case 
cannot  be  a  safe  guide  as  to  a  finding  of  fact 
in  another  case.  Gane's  Case  [1909]  2  K.  B. 
539,  proceeded  solely  upon  the  ground  that 
what  the  man  did  was  authorised  by  the 
company.  Whether  that  finding  was  right 
or  wrong  is  for  the  present  purpose  im- 
material. I  feel  myself  imable  to  draw  any 
such  inference  from  the  facts  in  the  present 
case,  and  I  read  the  judgment  of  the  county 
court  judge  as  containing  a  finding  that  tlie 
deceased  was  not  acting  in  the  co\irse  of  his 
employment  in  crossing  under  the  trucks, 
and,  therefore,  that  the  accident  did  not  arise 
out  of  it.  It  is  on  that  ground  I  think  hie 
judgment  right. 

Xo  doubt  the  distinction  between  acts  done 
in  the  course  of  the  employment  but  in  an 
improper  way  and  acts  done  outside  the 
course  of  the  employment  altogetlier  may  be 
a  fine  one.  This  is  illustrated  by  the  diff'er- 
ence  of  opinion  in  this  House  in  the  case  of 
Herbert  v.  Fox  [1916-]  1  A.  C.  405,  Ann.  CaS. 
1916D  578.  In  the  present  case  the  facts 
seem  to  me  to  put  it  under  the  second  of  these 
two  categories,  and  I  am  certainly  not  pre- 
pared to  reverse  the  finding  of  the  county 
court  judge,  which  is,  as  I  read  it,  to  the 
effort  that  it  was  outside  tlie  course  of  em- 
ployment. 

It  has  been  often  pointed  out  that  it  is 
highly  undesirable  that  findings  of  fact  by 
the  county  court  judge  in  workmen's  com- 
pensation cases  should  be  overruled  in  Courts 
of  appeal.  I  would  refer  especially  to  what 
was  said  on  this  subject  in  the  case  of  Baker 


v.  Bradford,  9  B.  W.  C.  C.  436,  in  your  Lord- 
ships' House. 

For  these  reasons,  in  my  opinion,  the  de- 
cision in  the  Court  of  Appeal  should  be  re- 
versed and  the  decision  of  the  county  court 
judge  restored. 

[360]  Viscount  Hau>ane. — ^My  Lords,  I 
think  that  in  order  to  satisfy  the  words 
"Injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment"  the  workman,  or 
those  claiming  on  his  account,  must  show 
that  two  conditions  have  been  satisfied.  The 
injury  by  accident  must  have  occurred  as 
something  whieli  would  not  have  occurred  but 
for  the  circumstance  of  the  employment  and 
as  having  been  something  due  to  it,  the  em- 
ployment, and  it  must  further  have  occurred 
during  its  currency.  As  to  the  second  of 
these  conditions,  there  appears  to  me  to  be  n& 
room  for  doubt  that  it  was  fulfilled  in  the 
Case  before  us.  The  real  question  which 
arises  relates  to  the  first  condition. 

As  to  this  it  must  be  borne  in  mind  that 
the  county  court  judge  has  expressly  found 
that  it  was  not  fulfilled,  and  that  a  Court  of 
appeal  ought  not  to  review  his  finding  un- 
less it  is  clear  either  that  there  was  no  evi- 
dence to  support  it,  or  that  the  finding  waa 
on  the  face  of  it  erroneous  in  law. 

My  Lords,  I  think  that  there  were  facts 
proved  on  which  the  county  court  judge 
could  find  that  to  pass  between  the  trucks  of 
the  goods  train  was  not  an  act  which  the 
directions  given  to  the  men  employed  re- 
quired them  to  do,  and  the  only  question 
open  is  whether  it  was  an  act  which  they 
were  entitled  in  law  to  treat  as  one  within 
their  discretion  in  the  execution  of  their  duty. 
It  was  not  found  that  the  servants  of  the 
company  had  any  general  authority  to  wal]^ 
over  the  line.  There  was  indeed  a  rule,  rule 
26,  which  appears  to  have  forbidden  it  ex- 
cepting where  some  duty  actually  required  it 
to  be  done.  But  it  was  also  found  that  the 
company's  servants  had  been  in  the  habit  of 
disregarding  this  rule,  and  that  it  was  not 
enforced.  Although,  therefore,  it  might  have 
been  negligent  to  act  as  the  workman  did  in 
the  case  before  us,  that  would  not  in  itself 
prevent  the  respondent  from  recovering. 
But  none  the  less  I  think  the  existence  of  the 
rule  was  relevant  evidence  on  the  question 
whether  what  happened  was  due  to  the 
circumstances  of  the  employmeitt,  and  could 
be  taken  into  account  bv  an  arbitrator  in 
deciding  whether  the  injury  by  accident  was 
due  to  a  risk  assumed  independently  of  the 
employment  and  outside  it,  as  distinguished' 
from  being  an  injury  which  was  the  result 
of  a  mere  act  of  negligence  in  executing  the 
employment.  In  doing  what  he  did  in  cross- 
ing the  line  by  going  under  the  trucks  with- 
out ascertaining   [361]    whether    the    train 
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might  not  begin  to  move,  was  the  workman 
arrogating  to  himself  a  title  to  do  something 
which  he  was  neither  engaged  nor  entitled 
to  perform?  This  is  one  of  the  tests  pre- 
scribed in  the  judgment  of  Lord  Dunedin  in 
Plumb  V.  Cobden  Flour  Mills  Co.  [1914]  A.  C. 
62,  Ann.  Cas.  1»14B  495,  and  I  think  it  is 
the  test  which  should  be  applied  in  the  pres- 
ent case.  It  explains  the  meaning  of  the 
phrase  which  is  often  used,  "added  peril,"  as 
meaning  a  peril  voluntarily  superinduced  on 
what  arose  out  of  the  employment,  to  which 
the  workman  was  neither  required  nor  had 
authority  to  expose  himself. 

There  are  grounds  for  criticism  of  the 
language  in  which  the  county  court  judge 
applied  the  law  as  thus  laid  down.  He 
«eems  to  have  thought  that  the  taking  of  his 
meals  was  not  within  the  scope  of  the  em- 
"ployment  of  the  workman.  But  when  he 
goes  on  to  say  that  there  was  no  duty  on 
him  **to  be  where  he  was  in  order  to  get  food 
or  for  any  other  purpose"  he  does  seem  to 
find  that  th^  nature  of  the  employment  was 
not  the  cause  of  his  going  between  the  trucks. 
And  I  do  not  think  that  there  was  anv 
cvidcHi^  on  which  he  could  have  found  other- 
wise •  The  workman  could  easily  have  got 
the  hot  water  he  wanted  without  taking  the 
^xltogether  unnecessary  peril  of  passing  be- 
tween the  trucks,  and  1  can  discern  no  evi- 
dence which  would  justify  a  finding  that 
this  peri]  was  other  than  an  independent  one 
which  he  added  quite  superfluously  and  en- 
tirely of  his  own  initiative.  It  was  accord- 
ingly not  a  case  in  which,  as  the  Court  of 
Appeal  seems  to  have  thought,  he  was  doing 
what  was  within  the  sphere  of  his  employ- 
ment merely  in  a  wrong  way.  In  Gane  v, 
Norton  Hill  Colliery  Co.  [1900]  2  K.  B.  539, 
an  authority  on  which  the  Court  of  Appeal 
relied,  the  workman  was  indeed  injured  when 
trying  to  pass  under  a  train  of  trucks.  But 
there  the  way  was  taken  was  the  usual  and 
most  convenient  one,  and  it  was  habitually 
taken  by  the  workmen  generally  with  the 
knowledge  and  consent  of  their  employers. 
Here  there  is  no  evidence  which  establishes 
a  real  analogy  to  that  case.  Although  I  think 
that  the  county  court  judge  might  have  given 
more  precise  reasons  for  his  finding,  I  am 
of  opinion  that  there  was  evidence  to  war- 
rant it,  and  that  it  discloses  on  its  face  no 
error  in  law.  The  Court  of  Appeal  ought 
therefore  to  have  accepted  it. 

[362]  LOBD  DUNKDIN.  —  My  Lords,  the 
learned  county  court  judge,  as  arbitrator, 
found  that  the  accident  did  not  arise  out  of 
the  employment.  It  is  said  that  this  find- 
ing is  in  the  circumstances  not  a  finding  of 
fact,  but  a  conclusion  reached  upon  a  wrong 
view  of  the  law.  Much  of  the  argument  was 
accordingly  directed  to  the  determination  of 
the   precise   import  of  two  sentences  of  his 
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judgment.  After  citing  Parker  v.  Ship 
Black  Rock  [1915]  A.  C,  725,  Ann.  Cas. 
191 6B  1290,  as  negativing  the  proposition 
that  a  workman  when  he  goes  for  material 
for  his  dinner  is  fulfilling  a  duty  to  his  em- 
ployers (it  is  unnecessary  here  to  examine 
what  that  case  actually  did  determine),  he 
goes  on  to  say:  'There  was  no  contractual 
obligation  here,  no  duty  owed  to  the  employ- 
er that  he  should  be  where  he  was  in  order 
to  get  food,  or  for  any  other  purpose.  He 
chose  to  go  that  way  for  purposes  of  his  own, 
and  in  doing  so  to  run  an  additional  and 
unnecessary  risk  in  going  between  the 
^&gg<>ns.  Hence  I  find  that  the  accident  did 
not  arise  out  of  the  employment." 

Now  the  first  remark  that  must  be  made 
on  this  is  that  if  ''purposes  of  his  own"  meant 
purposes  which  under  the  conditions  of  his 
employment  he  was  neither  compelled  to  do 
nor  was  contemplated  as  doing,  then  there 
was  no  actual  need  to  say  more.  I  can  best 
make  my  meaning  clear  by  citing  the  case  of 
Reed  v.  Great  Western  R.  Co.  [1909]  A.  C. 
31,  33,  where  Lord  Macnaghten  expressed 
himself  as  follows:  '*Here  the  evidence 
shows"  (the  engine-driver  had  left  his  en- 
gine and  gone  across  the  lines  to  get  a  book 
from  another  engine-driver)  "that  it  was  for 
a  purpose  of  his  own,  and  not  in  the  execution 
of  his  duty  or  in  the  interest  of  his  employ- 
ers, that  the  injured  man  exposed  himself  to 
the  risk  which  caused  his  death.  .  .  . 
At  the  time  when  the  accident  happened  tho 
man  was  about  his  own  business,  not  about 
the  business  of  his  employers.  For  the 
moment  he  had  put  himself  outside  the  area 
of  protection  which  the  Legislature  has  care- 
fully marked  out."  Nevertheless,  the  learned 
judge,  in  saying  more,  may  quite  justifiably 
have  given  an  additional  reason  for  his  judg- 
ment. If  so,  the  second  part  of  the  sentence 
may  legitimately  mean  that  the  man  by  his 
own  unnecessary  action  incurred  an  added 
peril  foreign  to  the  ordinary  perils  of  his 
employment,  and  that  the  accident  accord- 
ingly did  not  arise  out  of  the  employment. 
In  other  words,  suppose  the  judgment  had 
run  thus:  The  case  fails  [363]  in  two  par- 
ticulars, either  of  which  failures  is  fatal.  I 
find  as  a  fact  that  the  man  was  engaged  at 
the  time  on  purpose  of  his  own  unconnected 
with  his  employment.  I  also  find  that  the 
peril  he  encountered  was  not  a  peril  which 
can  be  regarded  as  a  possible  incident  of  hit> 
employment,  but  was  one  of  his  own  cre- 
ation by  his  own  ultroneous  action.  Such  a 
judgment  might  have  been  attacked  on  the 
ground  that  there  was  no  evidence  which 
could  reasonably  support  the  findings,  but  it 
would,  I  apprehend,  have  been  quite  unim- 
peachable in   point  of  law. 

The  respondent's  counsel,  however,  argues, 
and  I  think  in  this  he  has  to  a  great  extent 
the  support  of  the  learned  judges  of  the  ap- 
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peal  Court,  that  the  real  meaning  of  the 
second  sentence  is  that  in  going  the  way  he 
did  the  workman  did  not  go  out  of  the  sphere 
of  his  employment,  but  only  made  his  em- 
ployment more  dangerous  by  his  own  care- 
lessness. 

My  Lords,  if  I  had  to  decide,  I  should 
prefer  the  former  construction,  but  in  the 
view  I  take  it  is  not  necessary  to  determine 
which  of  these  views  is  correct  in  order  to 
decide  this  case.  For  the  most  that  can  be 
made  of  the  second  sentence  for  the  respond- 
ent is  that  it  does  not  actually  find  that  the 
workman  had,  by  adding  a  peril  to  his  em- 
ployment, so  gone  beyond  his  employment 
that  the  accident  did  not  arise  out  of  his  em- 
ployment. It  is  true  that  counsel  argued 
that  the  reading  of  the  sentence  as  he  read 
it  amounted  to  a  finding,  or  rather  amoimted 
to  an  inferred  finding,  that  the  workman 
was  in  the  course  of  his  employment,  and  that 
the  accident  arose  out  of  it.  That  appears  to 
me  to  be  a  hopeless  contention,  and  if  up- 
held, would,  I  think,  astonish  no  one  so  much 
as  the  learned  county  court  judge.  Leaving, 
therefore,  as  undetermined  the  true  meaning 
of  the  second  sentence,  the  case  stands  upon 
its  own  facts  as  proved  and  the  inferences 
to  be  drawn  therefrom.  That,  indeed,  is  the 
way  that  the  Court  of  Appeal  took  it,  and 
they  then  decided  it  upon  the  view  that  it 
was  ruled  by  Gane's  Case  [1909]  2  K.  B.  539, 
which  boimd  them.  Gane's  Case  [1909]  2 
K.  B.  639,  is  not  binding  upon  your  Lord- 
ships, though  it  has  been  cited  with  seeming 
approval  in  at  least  one  case  in  this  House. 
Gane's  Case  [1909]  2  K.  B.  539,  however, 
when  properly  understood,  was,  in  my  view, 
rightly  decided;  but,  with  deference  to  the 
learned  judges  of  the  Court  of  Appeal,  I  do 
not  think  they  have  fully  appreciated  the 
[364]  state  of  facts  on  which  the  soundness  of 
the  decision  in  Gane's  Case  [1909]  2  K.  B. 
539,  646,  547,  entirely  depends.  They  have 
treated  it  as  if  it  settled  that  where  a  man 
left  work  by  going  over  a  siding  and  crawl- 
ing under  a  waggon,  and  it  was  shown  that 
many  men  had  done  so  before,  the  risk  en- 
tailed  by  crawling  under  the  waggon  was  a 
risk  of  the  employment.  Gane's  Case  [1909] 
2  K.  B.  539,  546,  547,  did  not  decide  that. 
It  depended  entirely  on  the  view  as  to  the 
facts  that  the  method  of  leaving  the  works 
by  a  particular  route  which  entailed  cross- 
ing the  siding  and  crawling  under  trucks,  if 
any  were  standing  there,  was  not  only  the 
usual  method  but  was  recognized  as  such  by 
the  employers.  Farwell,  L.  J.,  says:  "Not- 
withstanding the  fact  that  the  line  was 
covered  by  trucks,  as  it  was  habitually,  the 
men  always  used  that  route:"  and  Kennedy. 
L.  J.  says :  "I  read  the  finding  of  the  learned 
judge  clearly  to  mean  that  the  applicant  in 
going  by   this  way,  with  or  without  trucks 


on  the  route,  was  taking  a  course  which  the 
employers  knew  that  their  men  would  take, 
and  which  he  himself  by  experience  had  found 
himself  authorized  by  them  to  take,  during 
the  eighteen  months  he  had  been  there.*' 
This  is  right,  for  if  an  employer,  well  know- 
ing the  facts,  acquiesces  in  the  employment 
being  conducted  in  a  certain  way,  even 
though  that  way  involves  what  may  be  called 
an  added  peril,  then  really  he  is  content  that 
that  peril  should  be  held  as  an  ordinary  peril 
of  the  employment.  But  if  it  was  not  for 
that  finding  the  judgment  in  the  case  of 
Gane  [1909]  2  K.  B,  639,  546.  547,  could  not. 
in  my  opinion,  be  supported.  Whether  the 
finding  was  justified  on  the  evidence  is  a  mat- 
ter with  which  we  have  nothing  to  do,  but 
it  is  on  that  finding  and  that  finding  alone, 
that  the  law  of  the  case  depends.  I  should 
like  to  add  that,  though  a  decision  of  a  Court 
of  higher  or  equal  authority  binds  another 
Court  as  to  propositions  of  law,  it  cannot 
bind  them  as  to  the  findings  in  fact.  No 
doubt  if  the  facts  of  two  cases  are  so  similar 
as  to  be  practically  identical  the  second 
Court  will  hesitate  long'  before  it  comes  to  a 
different  conclusion.  Nevertheless,  the  factfl 
of  two  different  eases  cannot,  ex  ratura  rei, 
be  actually  identical,  and  it  is  never  incum- 
bent on  a  Court  to  import  the  finding  of  fa(*t 
in  one  case  into  another. 

As  to  the  law  on  the  subject  of  added 
perilS)  I  cannot  add  to  what  was  said  in  the 
case  of  Plumb  [1914]  A.  C.  62,  Ann.  Cas. 
1914B  495,  as  to  which  I  would  like  to  point 
out  that,  although  it  is  contained  in  a  judg- 
ment which  bears  my  name,  [365]  that  was 
really  the  considered  judgment  of  the  House, 
and  does  not  therefore  at  all  rest  on  my  indi-. 
vidual  authority.  It  is  with  insistence  laid 
down  in  that  judgment  that  the  question  is 
always  whether  the  case  falls  within  the 
words  of  the  Act,  and  that  "added  peril"  is 
a  test  only,  though  a  very  convenient  test  in 
certain  circumstances.  I  refer  particularly 
to  the  closing  words  of  the  judgment. 

Now  here  there  is  not  a  shred  of  evidence 
bringing  home  to  the  appellants  an  acquies- 
cence in  the  man  choosing  as  a  regular 
practice  to  crawl  under  trucks  instead  of 
going  round  them.  That  there  was  acqui- 
escence in  the  practice  of  going  to  the  mess- 
house,  and  of  doing  so  by  crossing  the  lines. 
I  do  not  doubt.  Neither  do  I  doubt  that  the 
getting  of  hot  water  to  prepare  his  breakfast 
was  a  legitimate  incident  of  the  man's  em- 
ployment, so  that  the  facts  here  would  not 
warrant  a  finding  of  the  same  sort  which 
formed  the  basis  of  judgment  in  Reed's  Case 
[1909]  A.  C.  31.  I  hold  that  the  man  was 
entitled  to  go  to  the  mess-house  and  entitle<l 
to  cross  lines  to  get  there.  But  then  it  must 
be  remembered  that  this  is  not  the  case  of  a 
defined  road  or  track.     The  lines  might  be 
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crossed  at  any  point.  They  were  free  to  be 
crossed  on  this  occasion  if  the  man  had 
deviated  five  truck  lengths  to  the  right.  In- 
stead of  that  he  ducked  under  the  couplings 
of  a  set  of  trucks,  not  in  a  proper  siding  or 
lye,  but  on  the  regular  goods  running  line, 
^without  taking  the  trouble  to  see  if  there 
was  an  engine  attached.  In  doing  so,  in  my 
judgment,  he  clearly  added  a  peril  to  his  em- 
ployment to  which  the  employer  had  given  no 
sanction,  with  the  result  that  the  ensuing 
accident  was  not  an  accident  arising  out  of 
his  employment.  I  think  the  appeal  should 
be  allowed  and  the  judgment  of  the  county 
court  judge  restored. 

LoBD  Atkinson. — My  Lords,  I  concur.  The 
learned  Lords  Justices  appear  to  me  to  have 
based  their  judgments  in  this  case  on  the 
f^uppoeed  authority  of  the  case  of  Gane  v. 
Xorton  Hill  Colliery  Co.  [1900]  2  K.  B.  539. 
I  arrive  at  that  conclusion  from  reading  the 
following  passages  from  their  judgments. 
The  Master  of  the  Rolls,  in  commenting  on 
the  latter  case,  said:  *'It  seems  to  me  that 
the  principle  in  that  case  really  covers  this, 
and  its  facts  are  almost  identical  with  it." 
Pickford,  L.J.,  said:  "Now,  all  I  can  say  is, 
that  it  seems  to  me  that  that  state  of  things 
is  governed  by  the  case  of  Gane  v.  [366]  Nor- 
ton Hill  Colliery  Co.  [1909]  2  K.  B.  539; 
and  on  that  authority,  assuming  the  going  to 
the  mess-room  at  all  to  be  within  the  man's 
employment,  I  think  the  learned  county  court 
judge  was  wrong.  I  agree  that  the  appeal 
should  be  allowed  on  the  authoritv  of  Gane  v. 
Xorton  Hill  Colliery  Co."  [1909]  2  K.  B,  639. 
Warrington,  L.J.,  expressed  himself  to  a  like 
effect.  With  all  respect  to  the  learned  Lords 
Justices,  I  am  quite  unable  to  accept  their 
view  on  this  point.  I  think  the  facts  of  Gane 
v.  Norton  Hill  Colliery  Co.  [1909]  2  K.  B.  639, 
are  quite  different  from  those  of  the  present 
case,  as  T  shall  presently  endeavour  to  show, 
and  that  the  cases  are  therefore  distinguish- 
able. If  they  are  not  distinguishable,  then, 
speaking  for  myself,  I  have  no  hesitation  in 
saying  that  I  think  the  case  of  Gane  ▼.  Nor- 
ton Hill  Colliery  Co.  [1909]  2  K.  B.  539,  was 
not  rightly  decided.  I  cannot  accept  the 
principle  that,  if  an  employer  should  give 
his  workman,  employed  by  the  day,  permis- 
sion merely  to  leave  his  place  of  work  and 
traverse  his  employer's  close  to  get  to  a 
place  fit  for  him  to  eat  his  dinner  or  take  his 
breakfast,  the  workman  would  be  doing  some- 
thing within  the  sphere  of  his  employment 
in  .scrambling  over  or  crawling  under  a  ma- 
chine of  the  employer's  which  he  might  find 
in  the  close,  especially  when  he  was  not  con- 
fined to  the  use  of  any  particular  path  in 
the  close  and  could  with  ease  quickly  walk 
round  the  machine.  If  permission  was  given 
to  the  deceased  and  his  fellows  to  cross  the 
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line  at  all  from  the  down  platform  to  the 
mess-house,  no  precise  line  of  route  was  in 
any  way  defined  or  indicated  either  by  the 
points  of  departure  and  arrival  or   in  any 
other  way.    The  evidence  shows  that  the  men 
were   free   to   choose   their    own    particular 
route,  to  deviate,  for  instance,  from  the  line 
they  actually  took  at  the  start,  so  as  to  go 
round  the  tail  of  the  train  only  five  waggons 
away  from  the  site  of  the  accident.     They 
must  have  seen   this    train,    and    with    the 
opportunity  of  walking  round  it  easily  avail- 
able they  deliberately,  and  for  all  purposes 
unnecessarily,    chose    to   advance    upon     the 
train  of  trucks  itself  and  pass  under  it.     In 
my  view  the  mere  permission  to  traverse  a 
close  not  on   any   marked   path   or   by  any 
prescribed  route  does  not  imply  a  permission 
to  climb  over  or  scramble  under  a  machine 
whieh  may  happen  to  lie  across    the    route 
chosen  arbitrarily  by    the    person    receiving 
the  permission.     Such  an  act  if    done    by   a 
workman  would  not,  I  think,  amount  to  the 
negligent  doing  of  an  act  within  the  scope  of 
his  employment  according  to  the  [367]  princi- 
ple of  the  case  of  Blair  v.  Chilton  [1915]  8 
B.  W.  C.  C.  324,  but  would  be  an  act  done  al- 
together outside  the  sphere  of  that  employ- 
ment, according  to  the  principle  laid  down 
with  such  clearness  by  Farwell,  L.J.,  in  this 
very  case   of  Gane  v.   Norton   Hill   Colliery 
Co.  [1909]  2  K.  B.  539,  545.     He  there  said: 
*'A11  those  things  he   (i.e.,  the  workman)   is 
entitled  to  do  by  virtue  of  his  contract  he  is 
for  the  purposes  of  the  Act  employed  to  do, 
and  they  are  therefore  within   his  contract 
of  employment.    I  would  qualify  this  by  say- 
ing that  he  must  make  a  reasonable  user  of 
the  facilities  and  rights  which  are  given  to 
him   in  this  way.     I  am   led  to  make  that 
observation   by  Mr.   Simon's  argument  with 
regard  to  the  swing  bridge.     It  is  obvious  to 
my  mind  that  it  cannot  be  said  that  because 
by  the  terms  of  a  man's  employment  he  was 
entitled  to  use  a  way  out  of  the  works  over  a 
swing  bridge,  he  is  entitled  to  jump  across 
when  the  swing  bridge  is  open  for  the  pur- 
pose of  some  boat  or  barge  passing  through. 
It  would  not  be  a  question  of  negligence  or 
misconduct,  or  anything  of  the  sort,  but  it 
would  not  be  within  the  terms  of  his  employ- 
ment that  he  should  use  the    swing    bridge 
when  open  at  all.    It  may  well  be  within  the 
terms   of  the  employment  to    use    a    track 
when  it  is  properly  and  fairly  open,  but  not 
to  use  it  when  it  is  not."    He  then  proceeds 
to  deal  with  the  finding  of  the  county  court 
judge,  and  said:     "He  does  not  rely    on    the 
fact  that  the  trucks  were  there  as  shewing 
that  the  path  was  not  open  to  the  man  to  use 
if  he  thought  fit,  but  he  has  found  that  the 
trucks  and  engines  were  put  upon  the  line, 
and  that  the  trucks  would  reach  up  to  the 
screen  where  the  coal  was  put  on.     He  also 
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found  that  the  way  the  man  went  on  the  day 
of  the  accident  was  the  usual  one  for  him  to 
go  and  the  usual  one  for  other  men  to  go.  I 
understand  that  to  mean  that,  notwithstand- 
ing the  fact  that  the  line  was  covered  by 
trucks,  as  it  was  habitually,  the  men  always 
used  that  route."  Kennedy,  L.J.,  says  [1900] 
2  K.  B.  547:  "No  doubt  one  does  look,  as 
Farwell,  L.  J.,  has  said,  with  some  closeness 
to  the  question  when  you  have,  as  you  have 
here,  a  way  which  at  the  time  had  trucks 
across  it;  but  I  read  the  finding  of  the 
learned  judge  clearly  to  mean  that  the  appli- 
cant in  going  by  this  way,  with  or  without 
trucks  on  the  route,  was  taking  a  course 
which  the  employers  knew  that  their  men 
would  take,  and  which  he  himself  by  ex- 
perience had  found  himself  [368]  authorized 
by  them  to  take,  during  the  eighteen  months 
he  had  been  there.  On  this  particular  oc- 
casion, it  appears  that  two  men  Immediately 
in  front  of  him  had  passed  over  in  safety, 
^oing  the  same  thing  he  did;  therefore,  if 
there  was  any  inference  to  be  drawn,  it  would 
be  this — that  somebody  carelessly,  although 
he  ought  to  have  known  that  the  employers 
recognized  this  as  the  daily  method  of  going 
from  the  works  used  by  a  large  number  of 
men,  chose  to  set  the  trucks  in  motion  when 
this  unfortunate  man  was  in  a  position  to 
cross,  and  when  he  had  a  right  to  say  'This 
is  the  way  which  my  employers  recognize, 
and  their  servants  ought  to  know  that  it  is 
being  used  by  us.*  But,  be  that  as  it  may, 
I  am  quite  sure,  if  there  had  been  anything 
which  you  might  call  a  deviation  from  the 
natural  course  of  the  servant's  employment 
in  going  as  he  did,  the  learned  judge  would 
have  found  it;  and,  what  is  more,  I  have  no 
doubt  evidence  would  have  been  adduced  by 
the  other  side  to  shew  that  it  was  so."  The 
facts  of  the  case  are  not  very  fully  stated. 
It  is  found  that  the  trucks  on  this  occasion 
went  up  to  the  screens  where  the  coal  was  put 
on.  How  far  thev  extended  down  the  line, 
or  whether  they  could  have  been  readily  out- 
flanked or  gone  round,  as  it  were,  does  not 
appear,  or  whether  or  not  the  route  the  men 
were  authorized  to  take  was  direct  from  the 
foot  of  the  stairs  to  the  other  side  of  the  line. 
All  the  county  court  judge  found  upon  this 
point  was  that  route  No.  (3)  "was  down 
some  steps  to  the  rails  crossed  by  the  bridge 
and  across  the  rails  on  the  level."  From 
these  remarks  of  the  learned  Lords  Justices, 
Farwell  and  Kennedy,  I  think  it  is  clear  that 
they  thought  the  respondents'  workmen,  in- 
cluding the  applicant,  were  authorized  by 
their  employers  not  only  to  cross  the  rails 
at  the  particular  point,  but  that  when  they 
sliould  find  their  progress  obstructed  by 
trucks  standing  upon  the  rails  they  were  also 
authorized  to  get  through  the  line  of  trucks 
by  passing  under  the  buffers  as  the  applicant 


had  attempted  to  do.  If  that  was  the  con- 
clusion to  which  the  Court  of  Appeal  came 
as  to  the  method  of  crossing  expressly  or 
impliedly  authorized  by  the  applicant's  em- 
ployers, then  it  appears  to  me  that  there  is 
not  anything  to  quarrel  with  in  their  de- 
cision: but  if  they  meant  to  decide  that, 
wherever  permission  or  authority  is  given* 
by  an  employer  to  liis  workmen  merely  to 
cross  a  line  of  railway,  that  necessarily  im- 
pliedly authorizes  them  to  pass  under  or 
over  any  trucks  they  may,  when  [369]  cross- 
ing, find  in  front  of  them,  even  when  they 
can  readilv  deviate  and  walk  round  those 
trucks,  then  in  my  view  the  decision  was  er- 
roneous, and  I  refuse  to  follow  it. 

Now  if  one  contrasts  the  findings  of  the 
county  court  judge  in  this  last  case  with  the 
findings  in  the  present  case  one  will  be  struck 
at  once  with  their  dissimilarity.  In  tho 
former  the  leai^ed  county  court  judge  found 
that  the  way  the  applicant  went  on  the  day 
of  the  accident  was  the  usual  one  for  him 
to  go,  the  usual  way  for  the  men  who  livod 
in  the  other  direction  to  go,  and  the  only 
way  which  he  and  they  went  except  on  Satur- 
days. He  then  adds:  ."I  am  driven  to  the 
conclusion,  that  being  so,  that  it  was  with 
the  knowledge  of  the  respondents  that  the 
men  went  that  way,  and  that  the  respondents 
never  suggested  to  the  men  that  they  should 
not  go  that  way."  In  the  latter  the  only 
findings  at  which  the  learned  judge  arrived 
are:  (1.)  That  the  prohibition  in  the  rules 
was  not  a  genuine  prohibition  within  the 
meaning  of  Lord  Loreburn's  judgment  in 
Barnes  v.  Nunnery  Colliery  Co.  [1932]  A.  C. 
44;  (2.)  that  the  accident  did  not  arise  out 
of  the  workman's  employment.  There  is  no 
finding  by  liim,  such  as  there  was  by  the 
county  court  judge  in  the  former  case,  to  the 
effect  that  it  was  the  usual  practice  for  men 
in  the  position  of  the  deceased  and  the  other 
employees  of  the  respondents  who  desire  to 
reach  the  mess-house  to  cross  these  raih 
where  the  deceased  attempted  to  cross  the>)i: 
no  finding  to  the  effect  that  it  was  the  '^i^uaT 
practice  of  such  persons,  when  in  the  act  oT 
crossing  they  happened  to  find  before  Them  a 
train  of  trucks  they  could  re^.<ltty  have 
walked  round,  to  pass  under  t^e  train  in- 
stead of  going  round  it;  nor  yet  a  finding  to 
the  effect  that  these  practictp,  if  they  existed, 
were  ever  known  to  or  consented  to  by  the 
respondents  or  their  agents.  No  doubt  it  is 
well  established,  where  the  relevant  and  ma- 
terial facts  in  such  a  case  as  this  are  either 
found  or  not  disputed,  that  the  question  of 
whether  the  accident  arose  out  of  the  work- 
man's employment  is  a  question  of  law,  not 
of  fact:  Herbert  v.  Fox  [1916]  1  A.  C.  405. 
Ann.  Cas.  1916D  578;  Oane  v.  Norton  HiU 
Colliery  Co.  [1909]  2  K.  B.  i339,  544.  In  th« 
absence  of  all   findings  such  as  above  men- 
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tioned  it  is  necessary  to  examine  the  evidence 
somewhat  in  detail  to  discover  what  ma- 
terial or  relevant  facts  were  taken  as  undis- 
puted. I  do  not  know  [370]  whether  I  am 
correct  in  thinking  that  in  the  Court  of  Ap- 
peal it  was  rather  assumed  that  if  once  it 
was  shown  that  the  deceased  had  the  right  to 
rroBs  to  the  mess-house  there  was  an  end  of 
the  case,  and  that  in  doing  what  he  did  he 
was  acting  within  the  sphere  of  his  employ- 
ment— ^negligently,  no  doubt,  but  still  within 
(he  sphere  of  his  employment.  If  it  was  so 
assumed,  then,  with  all  respect,  I  think  the 
assumption  was  erroneous.  It  might  well  be 
that  the  deceased  had  permission  to  go  across 
the  line  to  the  mess-house,  and  yet,  on  the 
sound  principle  laid  down  by  Farwell,  L.J.,  in 
Gane  v.  Norton  Hill  Colliery  Co.  [1909]  2  K. 
B.  539,  544,  that  the  act  done  by  him  amount- 
ed to  an  unreasonable  use  of  the  facilities 
and  rights  given  to  him,  and  was  therefore 
an  act  outside  the  sphere  of  his  employment 
and  not  merely  an  act  within  that'  sphere 
done  negligently.  Of  course,  if  the  deceased 
was  entitled  in  crossing  the  line  to  choose  a 
route  which  brought  him  up  against  a  train 
of  trucks  which  he  could  readily  have  avoid- 
ed, and  then  to  pass  under  them,  as  he  at- 
tempted to  do,  his  omission  to  ascertain 
whether  the  train  was  a  live  or  dead  train 
before  he  attempted  to  pass  would  amount  to 
nq^Iigence. 

The  notes  of  the  learned  judge  on  the  user 
of  this  privilege  are  rather  condensed.  Baker, 
who,  like  the  deceased,  was  not  a  member  of 
the  Wakefield  staff,  was  the  chief  witness  for 
the  applicant.  Both  of  these  men  were  rather 
in  the  position  of  travellers  who  had  missed 
their  train  and  had  one  and  a  half  hours  to 
wait  for  the  succeeding  train  to  their  desti- 
nation. In  his  examination-in-chief  Baker 
said:  ''It  was  customary  for  us  to  go  to 
this  mess-house.  We  crossed  metals — force 
of  habit:  Never  warned  not  to  take  it  (i.e. 
the  route)  across.  There  were  goods  trains 
there  often,  and  we  passed  through — no  pro- 
hibition and  no  warning."  Hirst,  a  goods 
train  guard,  says  trains  often  stand  on  the 
granary  siding  and  men  pass  through  often. 
He  does  not  say  whether  these  men  were 
members  of  the  Wakefield  staff  or  not.  It  is 
clear  from  this  evidence,  and  was  not  dis- 
puted, that,  as  I  have  already  pointed  out, 
there  was  no  marked  or  defined  route  across 
the  line  which  men  took  on  their  way  to  the 
mess-house — no  particular  point  from  which 
they  should  start  or  at  which  they  should 
arrive.  They  might,  consistently  with  this 
evidence,  have  crossed  the  line  where  they 
chose,  no  limits  being  [371]  indicated. 
This,  therefore,  is  the  kind  of  thing  which 
must  be  held  to  have  been  expressly  or  im- 
pliedly authorized  by  the  respondents  in 
order  to  sustain  the  applicant's  case.     It  is 
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a  thing  wholly  different  in  kind  from  passing 
over  an  obstacle  which  so  blocks  the  way  and 
arrests  the  privileged  wayfarer's  progress 
that  he  must  either  stand  still  and  give  up 
the  attempt  to  pass  or  surmount  the  obstacle; 
so  that  even  if  it  be  assumed  that  the  de- 
ceased had  the  right  to  go  to  the  mess-house, 
which  has  not  been  found,  his  act  in  attempt- 
ing to  pass  as  he  did  was,  I  think,  outside  his 
sphere  of  employment,  and  accordingly  tlu» 
accident  by  which  he  lost  his  life  did  not 
arise  out  of  his  employment.  I  do  not  think 
that  the  case  of  Brice  v.  Lloyd  [1909]  2  K. 
B.  804,  800,  referred  to  by  the  Master  of  the 
Rolls,  is  in  conflict  with  this  conclusion. 
The  decision  in  that  case  did  not  mean  that 
a  workman  is  at  liberty  to  tak«  his  meals 
on  any  part  of  the  employer's  premises,  how- 
ever dangerous  or  unsafe  the  place  may  be. 
And  Farwell,  L.J.,  repeated  what  he  had 
said  in  Gane  v.  Norton  Hill  Colliery  Co. 
[1909]  2  K.  B.  539,  in  reference  to  the  swing 
bridge  and  proceeded  to  say:  "It  is  now 
well  settled  that  the  word  'employment'  in 
the  Act  is  not  to  be  confined  to  actual  work. 
In  my  opinion  it  extends  to  all  things  which 
the  workman  is  entitled  by  the  contract  of 
employment  expressly  or  impliedly  to  do. 
Thus  hfi  is  entitled  to  pass  to  and  from  the 
premises  and  to  take  his  meals  on  the  prem- 
ises. But  he  is  not  entitled,  and  therefore 
he  is  not  employed,  to  do  things  which  are 
unreasonable  or  things  which  are  expressly 
forbidden.  ...  In  the  present  case, 
this  place  being  a  dangerous  place  was 
obviously  forbidden  to  the  men,  not  in  the 
sense  of  express  prohibition,  but  in  the  sense 
that  it  would  not  occur  to  any  one  that  it 
would  be  allowed."  It  was  accordingly  held 
that  the  act  which  brought  about  the  acci- 
dent was  outside  the  scope  of  the  deceased's 
employment,  and  that  the  accident  therefore 
did  not  arise  out  of  that  employment.  It 
will  be  observed  that  the  learned  Lord  Justice 
put  unreasonable  acts  and  forbidden  acts  on 
the  same  level,  each  lying  outside  the  sphere 
of  the  workman's  employment.  Well,  if  all 
the  privilege  given  to  the  workman  in  the 
present  case  was  merely  to  cross  the  rails 
to  the  mess-house,  nothing  could  well  be 
more  unreasonable  than  the  mode  in  which 
he  attempted  to  exercise  it.  [372]  It  is 
exactly  on  a  par  with  jumping  over  the  gap 
made  by  the  opening  of  the  swing  gate. 

The  appeal  should,  I  think,  be  allowed,  with 
costs  here  and  below. 

Lord  Sumneb. — My  Lords,  whether  in  any 
given  case  an  accident  arises  on  the  one  hand 
out  of  the  injured  person's  employment,  al- 
though he  has  conducted  himself  in  it  care- 
lessly or  improperly,  or,  on  the  other  hand, 
arises  not  out  of  his  employment  but  out 
of   the   fact  that   he   has   gone   outside   the 
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scope  of  it,  or  has  added  to  it  some  extra> 
neous  peril  of  his  own  making,  or  has  tem- 
porarily suspended  it  while  he  pursues  some 
excursus  of  his  own,  or  has  quitted  it  alto- 
gether, are  all  questions  wliieh,  often  as  they 
arise,  are  susceptible  of  different  answers 
by  different  mindp,  and  are  always  questions 
of  some  nicety.  So  it  is  here.  I  doubt  if 
any  universal  test  can  be  found.  Analogies, 
not  always  so  close  as  they  seem  to  be  at 
tirst  sight,  are  often  resorted  to,  but  in  the 
last  analysis  each  case  is  decided  on  its  own 
facts.  There  is,  however,  in  my  opinion,  one 
test  which  is  always  at  any  rate  applicable, 
because  it  arises  upon  the  very  words  of  the 
statute,  and  it  is  generally  of  some  real  as- 
Histance.  It.  is  this:  Was  it  part  of  the  in- 
jured person's  employment  to  hazard,  to  suffer, 
or  to  do  that  which  caused  his  injury?  If 
yea,  the  accident  arose  out  his  employment. 
If  nay,  it  did  not,  because  what  it  was  not 
part  of  the  employment  to  hazard,  to  suffer, 
or  to  do  cannot  well  be  the  cause  of  an  ac- 
cident arising  out  of  the  employment.  To 
ask  if  the  cause  of  the  accident  was  within 
the  sphere  of  the  employment,  or  was  one  of 
the  ordinary  risks  of  the  employment,  or 
reasonably  incidental  to  the  employment,  or, 
conversely,  was  an  added  peril  and  outside 
the  sphere  of  the  employment,  are  all  different 
ways  of  asking  whether  it  was  a  part  of  his 
employment  that  the  workman  should  have 
acted  as  he  was  acting,  or  should  have  been 
in  the  position  in  which  he  was,  whereby  in 
the  course  of  that  employment  he  sustained 
injury. 

My  Lords,  on  the  facts  of  this  case,  un- 
contradicted, accepted  on  all  hands  and  found 
by  the  learned  county  court  judge,  the  de- 
ceased waa  killed  because  he  was  passing 
between  two  of  the  trucks  of  a  train  at  the 
moment  when  the  engine  shunted  it.  I  ac- 
cept that  it  was  in  the  course  of  his  employ- 
ment that  he  should  have  been  preparing  to 
get  his  breakfast  at  the  time  in  question, 
that  he  should  [373]  have  been  going  to  the 
mess-room  for  hot  water  for  that  purpose, 
and  that,  in  order  to  get  the  hot  water,  he 
should  have  been  traversing  a  number  of 
pairs  of  rails,  one  of  which  was  and  others 
of  which  might  have  been  in  use  by  moving 
or  movable  trains.  All  the  same,  the  question 
is  how  came  he  between  the  trucks  when  the 
train  was  put  in  motion,  not  how  came  he 
upon  the  part  of  the  station  yard  occupied 
by  rails. 

The  plan  which  was  put  in  evidence  before 
the  county  court  judge  shows  that  there  was 
no  fixed  track  across  the  railway  lines  lead- 
ing from  the  platform  at  which  the  deceased 
alighted  to  the  mess-room,  nor  was  there  any 
evidence  that  the  workmen  were  left  free 
to  shape  their  own  course  across  the  rails. 
There  was  no  evidence  of  any  practice  known 
to  the  employers  for  workmen   to  pass   be- 


tween the  trucks  of  a  train,  whenever  and 
wherever  they  encountered  them,  in  order 
to  save  the  trouble  of  going  round  the  end 
of  it.  I  think  that  the  present  case  is  within 
the  principles  applied  in  the  cases  of  Hendry 
[1910]  Sc.  Ct.  Sess.  709,  and  of  M'Laren, 
[1911]  Sc.  Ct.  Sess.  1075,  and  is  distinguish- 
able from  that  of  Gane  v.  Norton  Hill  Col- 
liery Co.  [1909]  2  K.  B.  539,  the  basis  of 
which  I  take  to  be  that  in  that  case  there 
was  found  to  have  been  a  track  or  route  be- 
tween given  points  by  which  the  workmen, 
to  the  knowledge  of  their  employers,  were 
accustomed  to  leave  work  when  so  minded, 
although  it  was  occasionally  obstructed  by  a 
line  of  waggons  drawn  across  it. 

My  Lords,  the  reasons  which  the  learned 
county  court  judge  gives  for  his  award  in 
the  present  case  show  sufficiently  that  he 
found  the  deceased  and  his  companions  to 
have  been  making  a  route  for  themselves 
in  circumstances  not  only  of  additional  but 
of  obvious  and  unnecessary  peril  rather  than 
following  a  recognized  route,  which,  by  beini^ 
tolerated  in  spite  of  the  printed  regulations, 
had  come  within  the  ambit  of  the  employ- 
ment. I  do  not,  therefore,  think  it  necessary 
to  consider  whether  his  reasoning  was  in 
all  respects  right,  though,  as  it  seems  to  me» 
he  pressed  the  observations  quoted  from  the 
case  of  the  steamship  Black  Rock  [1915]  A. 
C.'725,  Ann.  Cas.  1916B  1290,  to  purposes 
for  which  they  were  not  intended. 

With  great  respect  to  the  judgments  of  the 
Court  of  Appeal  in  a  matter  where  opposite 
opinions  may  well  be  entertained,  I  think 
[374]  that  on  the  uncontradicted  evidence, 
accepted,  as  I  take  it  to  have  been,  by  the 
judge  of  fact,  the  present  is  a  case  of  an 
accident  arising  not  out  of  but  outside  of 
the  employment,  since  at  the  time  of  hit» 
death  the  workman  was  in  no  sense  doing  that 
which  was  part  of  or  fell  within  his  employ- 
ment (whether  he  was  or  was  not  acting* 
with  care  therein),  but  was  for  his  own  pur- 
pose, namely,  the  convenience  of  the  moment, 
thoughtlessly  pursuing  a  course  which  fell 
outside  of  his  employment.  In  that  act  un- 
happily he  met  his  death.  The  proposition 
before  the  Court  of  Appeal  was  that  the 
learned  county  court  judge  had  arrived  at 
his  award  on  the  facts  either  in  a  manner 
which  showed  that  his  conclusion  had  been 
controlled  by  some  error  of  law,  or  on  a 
supposition  of  the  existence  of  evidence,  of 
which  in  fact  there  was  none  that  a  judicial 
tribunal  could  reasonably  give  effect  to.  I 
do  not  think  this  proposition  was  made  out, 
and  therefore  the  appeal  should  succeed. 

Order  of  the  Court  of  Appeal  reversed  and 
award  of  the  county  court  judg^  restored. 
The  respondent  to  pay  the  costs  in  the  Courts 
below  and  also  the  costs  of  the  appeal  to 
this  House. 
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NOTE. 

While,  as  appears  from  the  preceding  case 
(John  Stewart  &,  Son  v.  Longhurst,  reported 
ante,  at  page  196)  and  the  notes  hereinafter 
reforred  to,  an  accident  to  a  workman  may 
arise  out  of  and  in  the  course  of  his  employ- 
ment though  he  is  at  the  time  not  actually 
working  thereat,  that  doctrine  is  necessarily 
confined  within  narrow  limits.  In  the  report- 
ed case  the  accident  for  which  compensation 
was  sought  is  held  not  to  have  arisen  in  the 
course  of  the  employment,  it  appearing  that 
railroad  laborers  being  transported  to  work 
were  waiting  at  a  station  where  they  changed 
cars,  and  that  one  of  them,  on  his  way  to  get 
hot  water  for  their  breakfast,  unnecessarily 
attempted  to  pass  under  a  waiting  train  and 
was  killed.  The  earlier  cases  discussing  what 
is  an  accident  arising  out  of  or  in  the  course 
of  employment  are  collected  in  the  notes  to 
Parker  v.  Hambrook,  Ann.  Cas.  1913C  1; 
Plumb  V.  Cobden  Flour  Mills  Co.  Ann.  Cas. 
1914B  495,  and  Parker  v.  Ship  Black  Rock, 
Ann.  Cas.  1916B  1290. 
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Illinois  Supreme  Court — ^December  22,  1915. 
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Negligenee  —  liability  of  Maaiifae« 
turer  —  Mannfaotiirer  Installinc 
Plant. 

Evidence  in  an  action  for  death  from  ex- 
plosion of  gas  from  a  gasolene  lighting  sys- 
tem in  deceased's  house  held  to  warrant  a 
finding  that,  as  between  deceased  and  de- 
fendant, the  manufacturer,  defendant,  and 
not  a  local  agency,  sold  and  undertook  to  in- 
stall the  system,  and  so  could  be  held  liable 
in  that  capacity,  and  not  merely  as  manu- 
facturer. 

[See  Ann.  Cas.  1914A  877;  111  Am.  St. 
Rep.  701.] 

Witmesaea  —  Credibility  —  Intereat  im 
ETent. 

The  testimony  of  a  witness  for  plaintiff 
cannot  be  disregarded  because  another  ac- 
tion for  the  same  injury  is  pending  against 
him,  and  he  is  interested  in  having  the  re- 
sponsibility placed  on  defendant;  but  the 
weight  of  his  testimony  is  for  the  jury. 

Oas  —  Injury  front  Ezploaion  -»  Con- 
tribntory  Nesliso^^oe. 

Whether   deceased,   killed  by  explosion  of 

gts  from  a  gasolene  lighting  system  sold  to 

bim  and  installed  in  his  house  by  defendant, 

was  guilty  of  contributory  negligence  in  not 

Ann.  Cas.  1917I>— 14. 


covering  the  carburetor,  and  in  lighting  a 
match  in  the  cellar,  is  held  to  be,  under  the 
evidence,  a  question  for  the  jury. 

Nesligenoe  —  Contributory  Negligence 
^  As  Question  of  Law  or  Fact. 

The  question  of  contributory  negligence  be- 
comes one  of  law  for  the  reviewing  court 
only  when  the  undisputed  evidence  is  so  con- 
clusive that  it  is  clearly  seen  that  the  acci- 
dent resulted  from  the  negligence  of  the  in- 
jured person,  and  could  have  been  avoided 
by  the  use  of  reasonable  precautions. 

Same. 

Where  reasonable  men,  acting  within  the 
limits  prescribed  by  law%  could  reach  dif- 
ferent conclusions  from  the  admitted  or  es- 
tablished facts,  questions  of  contributory  neg- 
ligence are  for  the  jury. 

Appeal  and  Error  —  Scope  of  RoTienr  — 
IVeisht  of  Testiniony. 

The  supreme  court,  in  passing  on  a  mo- 
tion to  take  a  case  from  the  jury,  either  at 
the  close  of  plaintiff's  evidence  or  of  all  the 
evidence,  can  only  consider  whether  there  is 
any  evidence  in  the  record  fairly  tending  to 
support  plaintiff's  cause  of  action,  and  it  is 
never  a  question  of  the  weight  of  the  testi- 
mony; all  controverted  questions  of  fact 
being  settled  by  the  verdict  and  the  judg- 
ment of  the  appellate  court. 

Death  by  Wrongful  Act  —  Eridenee  -» 
Property  Left  by  Deceased. 

While,  in  an  action  for  the  death  of  one  who 
left  a  widow,  but  no  children,  it  would  be 
improper  to  show  what  property  she  received 
from  him,  admission  of  eviaence  of  the 
amount  of  property  he  left,  it  not  appearing 
what  disposition  of  it  he  made  by  his  will, 
or  what  debts  he  left,  cannot  be  said  to  have 
been  prejudicial  to  defendant. 

Witnesses  —  Competency  —  Hnsband 
and  Wife  »  Effect  of  Deatb  of  One 
Sponse. 

Under  the  proviso  to  Evidence  Act  (Hurd's 
Rev.  St.  1913,  c.  51),  §  5,  that  nothing  in  the 
section  shall  permit  husband  or  wife  to  tes- 
tify to  any  admissions  or  conversations  of 
the  other,  whether  made  bv  one  to  the  other 
or  to  a  third  person,  except  in  causes  be- 
tween the  husband  and  wife,  which  is  but  a 
recognition  and  re-enactment  of  the  common 
law,  the  wife  cannot,  even  after  death  of  her 
husband,  and  in  an  action  between  others  in 
which  she  has  no  interest,  testify  to  a  con- 
versation between  her  husband  and  others. 

[See  note  at  end  of  this  case.] 

Sanie. 

The  common-law  rule  that  a  wife  is  not 
competent  to  testify  to  any  fact  or  transac- 
tion, knowledge  of  which  was  obtauiod  by 
means  of  the  marriage  relation,  does  not  pre- 
vent her  after  his  death  testifying  in  behalf 
of  his  estate  to  facts  relating  to  him  coming 
to  her  knowledge  independently  of  him,  and 
not  because  of  any  confidential  relation  be- 
tween them. 

[See  note  at  end  of  this  case.] 

Expert  Witneaaea  -»  Qnallfloation  — 
Discretion  of  Trial  Court. 

The  question  of  the  qualification  of  an  ex- 
pert rests  largely   in   the   discretion  of  the 
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trial  court,  depending  somewhat  on  the  sub- 
ject and  the  particular  witness. 
[See  Ann.  Cas.  1912D  817.] 

Subjects  of  Expert  Testimony  »  Gaso- 
len^e  Explosion. 

It  requiring  peculiar  skill  and  judgment 
by  those  who  had  experience  in  such  matters 
to  state  how  the  gasolene,  by  the  explosion 
of  which  plaintiff's  testate  was  killed,  might 
have  got  into  his  cellar,  it  was  proper  to 
allow  experts  to  give  their  judgment  thereon. 

Evidence  —  In  Action  for  Explosion  — 
Booklet  Issued  by  Manufacturer  of 
Gas  Machine. 

A  booklet  issued  by  defendant  relative  to 
its  gasolene  lighting  systems,  one  of  which 
it  sold  to  deceased  and  installed  in  his  house, 
is.  in  an  action  for  his  death  by  explosion  of 
gasolene  therefrom,  properly  admitted  in  evi- 
dence, he  having  been  seen  reading  it,  and 
its  statements  being  such  as  to  tend  to  lead 
him  to  think  that  precautionary  measures 
were  unnecessary  in  the  operation  of  the 
system. 

Error  to  Appellate  Court,  Second  District. 

Action  by  Jennie  Mahlstedt,  executrix, 
plaintiff,  against  Ideal  Lighting  Company, 
defendant.  Judgment  for  plaintiff  in  Circuit 
Court,  Rock  Island  county :  Olmsted,  Judge. 
Judgment  affirmed  by  Appellate  Court.  De- 
fendant brings  error.  The  facts  are  stated 
in  the  opinion.    AFFiR.\fin). 

Bearle  d  Marshall  for   plaintiff  in  error. 
George  W.  Wood  for  defendant  in  error. 

[156]  Carter,  J. — This  action  was  brought 
by  defendant  in  error  in  the  circuit  court  of 
Rock  Island  county  to  recover  from  plaintiff 
in  error  damages  for  the  death  of  her  hus- 
band, which,  it  was  alleged,  was  caused  by 
the  negligence  of  plaintiff  in  error.  On  a 
trial  before  a  jury  a  verdict  was  returned 
in  favor  of  defendant  in  error  and  judgment 
entered  thereon.  On  appeal  to  the  Appellate 
Court  that  judgment  was  affirmed.  Tlie  cause 
has  been  brought  here  on  petition  for  cer- 
tiorari. 

Daniel  Mahlstedt,  at  the  time  of  his  death 
and  for  several  years  previous,  resided  with 
his  wife  on  his  farm  about  fifteen  miles  east 
of  the  city  of  Rock  Island.  He  was  injured 
on  May  21,  1911,  by  an  explosion  of  gas  or 
vapor  in  his  farmhouse,  and  afterwards  died 
of  blood  poisoning  caused  by  those  injuries. 
Plaintiff  in  error  is  a  corporation  located 
in  Davenport,  Iowa,  engaged  in  the  manu- 
facture and  sale,  among  other  thingrg,  of 
gasoline  lighting  and  heating  systems.  White- 
side Bros.,  located  in  Joslin,  Rock  Island 
[157]  county,  Illinois,  a  few  miles  from  the 
Mahlstedt  farm,  were  engaged  in  the  general 
implement  business,  and  while  conducting 
that  business  had  handled  and  installed  a 


number  of  the  plaintiff  in  error's  lighting  sys- 
tems or  machines.  Tliese  systems  appear  to 
have  been  sold  to  a  large  extent  in  the  country 
districts,  being  installed  in  homes  where 
illuminating  gas  or  electricity  was  not  avail- 
able. H.  S.  Busier  was  a  traveling  salesman 
for  plaintiff  in  error.  A  short  time  before 
the  accident  to  Mahlstedt,  Busier  called  at 
the  store  of  Whiteside  Bros,  and  suggested 
that  one  of  them  go  out  with  him  to  see  if 
they  could  not  work  up  some  business,  and 
George  Whiteside  accordingly  drove  around 
the  adjoining  country  in  his  automobile  with 
Busier,  calling  on  Mahlstedt  among  others. 
The  evidence  is  not  very  complete  as  to  what 
took  place  during  this  visit,  as  Mahlstedt  and 
Busier  are  both  dead.  As  a  result,  however, 
of  this  trip  Malilstedt  agreed  to  purchase  one 
of  the  lighting  systems,  and  drove  from  his 
farm  to  plaintiff  in  error's  factory  at  Daven- 
port, Iowa,  May  18,  1911,  and  took  the  ma- 
chine home  with  him  in  his  wagon,  and  also 
took  with  him  some  gasoline  from  the  Stand- 
ard Oil  Company.  Tliere  is  a  controversy  as 
to  whether  Whiteside  Bros,  or  plaintiff  in 
error  was  to  install  the  machine.  We  think 
it  is  clear,  however,  that  Whiteside  Bros, 
were  to  furnish  the  necessary  materials  and 
do  the  work  for  the  installation  of  the  system 
and  that  plaintiff  in  error  was  to  send  an 
expert  to  look  over  the  work  and  start  the 
plant.  The  work  was  commenced  by  George 
Whiteside  and  a  helper  on  Friday,  May  19, 
and  continued  on  Saturday.  Busier  came 
out  Saturday  morning  from  Davenport  and 
remained  all  day  on  the  farm,  taking  part 
in  the  installation  of  the  system.  The  plant 
consisted  of  a  carburetor,  a  blower,  the  ap- 
paratus that  ran  the  blower,  and  various  con- 
necting pipes.  The  carburetor  was  placed  in 
a  hole  dug  in  the  ground  outside  of  the  build- 
ing and  was  intended  to  be  covered  with 
earth.  It  contained  two  compartments,  in 
one  of  which  gasoline  was  placed.  By  means 
[158]  of  a  heavy  weight  and  fan  the  blower 
forced  air  through  the  gasoline  in  said  car- 
buretor, forming  a  gasoline  vapor,  which  was 
then  led  to  the  house  through  a  pipe  and 
distributed  through  various  pipes  to  the 
stove  and  gas-burners.  By  Saturday  evening. 
May  20,  the  lighting  system  was  sufficiently 
installed  so  that  it  could  be  started  and  us^ed 
for  house  purposes,  but  the  carburetor,  placed 
in  a  hole  in  the  yard,  twenty  or  thirty  feet 
from  the  house,  had  not  yet  been  covered  by 
dirt.  The  lighting  system  was  operated  that 
evening  at  Busier's  suggestion,  he  himself 
starting  it,  and  Mrs.  Mahlstedt  used  it  for 
getting  supper  for  all  the  people  there.  There 
was  something  more  to  be  done  to  finish  the 
installation,  including  the  covering  of  the 
carburetor  with  earth,  and  Busier  and  White- 
side left  with  the  understanding  that  White- 
side should  return  Monday  and  complete  the 
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work.  The  next  day,  Sunday,  May  21,  was 
bright  and  hot.  The  Mahlstedts  used  the 
plant  for  lighting  and  cooking  purposes  dur- 
ing the  day,  but  towards  night  Mrs.  Mahlstedt 
was  unable  to  light  a  burner.  She  so  in- 
formed her  husband,  and  he  went  into  the 
basement  to  investigate,  and,  lighting  a  match 
to  see  what  was  the  matter,  was  fatally  in- 
jured  by  an  explosion  of  gas,  as  was  also 
a  young  girl  who  assisted  Mrs.  Mahlstedt 
with  her  work. 

Counsel  for  plaintilT  in  error  insist  that  the 
machine  was  sold  to  Mahlstedt  by  Whiteside 
Bros.,  who  were  to  instal  it,  and  therefore 
plaintiff  in  error  cannot  be  held  liable  for 
any  defect  in  installation;  that  the  evidence 
shows  no  defect  in  the  machine  that  would 
make  said  company  liable,  in  selling  goods  to 
a  retailer,  for  an  injury  to  one  purchasiiig 
from  said  retailer.  On  May  38,  when  Mahl- 
stedt obtained  this  lighting  system  from 
plaintiff  in  error  at  its  factory,  in  accordance 
with  an  arrangement  made  the  day  Busier 
and  George  Whiteside  called  at  Mahlstedt's 
farm,  plaintiff  in  error  sent  Whiteside  Bros, 
an  invoice  of  the  items  they  had  delivered  to 
Mahlstedt,  stating,  among  other  things,  "Sold 
to  Daniel  Mahlstedt  and  charged  to  White- 
side [159]  Bros.,"  and  a  letter  accompanying 
said  invoice,  saying,  "We  trust  you  will  lose 
no  time  in  installing  the  outfit  for  our  cus- 
tomer." There  is  some  controversy  as  to  what 
conversation  took  place  at  the  factory  at  the 
time  this  lighting  outfit  was  delivered  to 
Mahlstedt,  one  of  the  company's  employees 
stating  that  Mahlstedt  said  that  Whiteside 
Bros,  were  to  install  it,  while  other  witnesses 
testified  that  no  such  statement  was  made  by 
Mahlstedt.  Mahlstedt  at  that  time  mav  not 
have  known  with  certainty  whether  he  was 
buying  from  plaintiff  in  error  or  Whiteside 
Bros.,  because  he  asked  whom  he  should  pay, 
and  was  told  by  one  of  the  company's  officers 
that  it  made  no  difference, — that  he  could  pay 
either,  as  he  desired.  The  invoice  sent  to 
Whiteside  Bros,  was  subject  to  a  commission 
and  discount.  As  between  plaintiff  in  error 
and  Whiteside  Bros,  it  was  treated  as  a 
Hale  by  the  latter,  and  the  purpose  of  plain- 
tiff in  error  in  furnishing  its  agent,  Busier, 
to  solicit  trade  was  doubtless  to  create  a 
demand  for  its  goods,  which  were  to  be 
handled  in  that  locality  by  Whiteside  Bros, 
in  their  business  as  retail  merchants.  Beyond 
question,  however,  the  weight  of  the  evi- 
dence shows  that  Busier  sold  the  lighting 
svstem   and  tends   to   show   that  he  was  in 

• 

charge  when  it  was  installed.  We  shall 
have  occasion  to  refer  to  this  later,  however, 
in  discussing  the  questions  involved  herein. 
Manifestly,  on  this  record  the  jury  were  war- 
ranted in  finding  that  as  between  Mahlstedt 
and  plaintiff  in  error  it  was  plaintiff  in  error, 
and  not  Whiteside  Bros.,  that  sold  and  under- 


took to  install  the  system,  and  therefore  that 
plaintiff  in  error  could  be  held  liable  in  that 
capacity  and  not  merely  as  manufacturer. 
Instructions  were  given  for  plaintiff  in  error 
which  correctly  stated  the  law  as  to  the  right 
to  recover  from  plaintiff  in  error  if  the 
jury  believed  that  the  sale  was  made  by 
Whiteside  Bros,  and  not  by  plaintiff  in  error. 
This  being  so,  it  is  unnecessary  to  consider  or 
discuss  the  numerous  authorities  cited  bv 
plaintiff  in  error  that  there  can  be  no  recov- 
ery against  it  as  manufacturer  of  this  light- 
ing system. 

[160]  Defendant  in  error  insists  that  the 
air-pipe  between  the  carburetor  and  the  blow- 
er was  not  properly  installed;  that  it  was 
not  erected  of  sufldcient  height  so  that  the 
weight  of  the  column  of  gasoline  standing 
in  it  would  overcome  the  vapor  pressure  be- 
fore the  column  of  gasoline  would  reach  the 
top  of  the  pipe,  and  that  on  this  account  the 
gasoline  was  forced  through  the  pipe  and 
blower  into  the  cellar  and  thus  made  possible 
the  explosion;  that  the  carburetor  was  im- 
properly placed  and  improperly  left  uncov- 
ered. ^Vhatever  may  be  the  fact  as  to  the 
placing  of  the  pipes  properly  or  improperly, 
without  doubt  the  cause  of  the  accident  was 
the  effect  of  the  sun's  heat  on  the  gasoline 
in  the  carburetor  on  Sunday,  May  21,  and 
had  the  carburetor  been  covered  before  it  was 
used  the  accident  would  not  have  happened. 
George  Whiteside  testified  that  when  he  left 
Saturday  night  he  told  Mahlstedt  that  the 
carburetor  must  be  covered  before  using  it, 
to  prevent  the  heating  of  the  gasoline,  but 
that  Busier,  who  was  taking  part  in  the  con- 
versation, said  it  didn't  make  much  differ- 
ence. Whiteside  further  stated  that  he  could 
not  sav  that  he  told  Mahlstedt  that  there 
would  be  any  danger  in  using  the  plant  if 
the  carburetor  was  not  covered. 

Counsel  for  plaintiff  in  error  earnestly  con- 
tend that  Busier  was  not  in  charge  of  the  in- 
stallation of  the  plant.  Whiteside  testified 
that  Busier  took  entire  charge,  and  at  least 
one  other  witness  and  employee  of  Mahlstedt 
testified  to  the  same  effect,  and  most  of  the 
evidence  admitted  by  the  court  tends  strongly 
to  support  the  same  conclusion.  It  is  true 
that  Whiteside  testified  that  Busier  said  to 
him  that  he  had  never  helped  install  a  ma- 
chine before  and  that  Whiteside  admitted 
that  he  had  assisted  in  installing  two  or  three, 
but  it  is  also  true  that  Busier  had  been  the 
active  agent  in  selling  this  machine,  and  the 
evidence,  as  we  have  stated,  tends  strongly 
to  support  the  conclusion  that  he  was  in 
charge  of  installing  it.  After  the  accident 
Mahlstedt  asked  a  neighbor  to  telephone 
Busier  to  come  and  see  about  the  [161]  ex- 
plosion. It  is  not  shown  in  the  record  that 
Mahlstedt  knew  that  Busier  was  not  an 
expert  in  installing  machines  or  that  he  heard 
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Busier  state  that  he  had  never  seen  a  ma- 
chine installed  before.  There  can  be  no 
question  from  the  evidence  that  Busier  him- 
self started  the  plant  Saturday  night  before 
he  left  and  told  Mrs.  Mahlstedt  that  she 
could  use  it  for  cooking  her  supper. 

Counsel  for  plaintiff  in  error  argued  in  this 
connection  that  the  testimony  of  George 
VN'hiteside  should  not  be  relied  on  as  to 
whether  plaintid  in  error  or  Whiteside  Bros, 
sold  the  lighting  system  to  Mahlstedt.  It 
appears  from  the  record  that  there  is  a  suit 
pending  against  Whiteside  Bros,  for  the  same 
injury,  and  it  is  contended  that  their  interest 
in  the  event  of  this  suit  is  such  that  they 
would  want  the  liability  to  rest  on  plaintiff 
in  error  rather  than  upon  themselves,  and 
that  that  is  a  strong  reason  for  disregarding 
his  testimony;  that  Busier  died  before  the 
trial,  and  that  the  agent  who  delivered  the 
machine  was  disqualified  because  of  his  in- 
terests, and  that  all  of  this  put  plaintiff  in 
error  in  a  difficult  position  to  prove  facts. 
Tlie  jury  seem  to  have  been  fully  instructed 
by  the  court  as  to  the  weight  to  be  given  to 
interested  witnesses.  Whiteside  was  compe- 
tent to  testify,  and  his  evidence  cannot  be 
disregarded  merely  because  he  might  be  in- 
terested or  prejudiced.  The  weight  of  his 
testimony  was  for  the  jury,  and  we  see  no 
error  as  to  any  instructions  on  this  point. 

Counsel  for  plaintiff  in  error  urgently  in- 
sist that  Mahlstedt,  in  not  covering  the  car- 
buretor, was  guilty  of  such  contributory  neg- 
ligence as  to  defeat  recovery.  It  may  be 
that  the  action  of  heat  on  gasoline  is  a  matter 
of  common  knowledge,  but  the  fact  that  the 
result  of  heating  this  gasoline  in  the  car- 
buretor located  in  the  yard  would  be  to  force 
gasoline  through  the  air-pipe  into  the  cellar, 
or  to  cause  gas  to  escape  in  the  cellar,  would 
not  be  known  to  a  man  not  familiar  with 
this  lighting  system.  While  the  evidence  in 
the  record  is  not  in  entire  harmony  on  thlfl 
question,  there  [162]  is  no  contradiction  of 
Whiteside's  statement  that  Busier  said,  in 
Mahlstedt's  presence,  that  it  would  not  make 
much  difference  whether  the  carburetor  was 
covered  before  it  was  used  on  Sunday. 

In  this  connection  counsel  for  plaintiff  in 
error  also  contend  that  Mahlstedt  was  guilty 
of  contributory  negligence  in  lighting  a  match 
in  the  cellar.  The  evidence  of  one  of  the 
neighbors  is  to  the  effect  that  after  the  ac- 
cident Mahlstedt  told  him  that  he  smelled 
gasoline  before  he  went  into  the  cellar.  Coun- 
sel for  defendant  in  error  attempted  to 
impeach  this  witness  by  producing  other  wit- 
nesses who  testified  to  facts  that  tended  strong- 
ly to  show  that  the  witness  could  not  have 
talked  to  Mahlstedt  at  the  time  and  on  the 
occasion  specified.  There  is  evidence  in  the 
record,  also,  that  tends  to  show  that  Mahl- 
stedt did  not  know  that  there  was  any  gaa 


in  the  cellar  before  he  lit  the  match.  It  ap- 
pears from  the  evidence  that  when  Busier 
came,  between  ten  and  eleven  o'clock  the  night 
of  the  accident,  having  been  telephoned  at 
Mahlstedt's  request,  he  started  to  go  into  the 
cellar  to  look  over  things  and  apparently 
prepared  to  strike  a  match,  but  was  told  by 
one  of  the  neighbors  not  to  do  that,  as 
Mahlstedt  had  said  no  one  must  light  a  match 
in  the  cellar.  Busier  then  procured  a  lantern 
and  held  it  outside  a  cellar  window  and 
looked  through  to  see  if  the  jet  was  closed. 
While  Mahlstedt  had  a  relative  who  had  a 
plant  of  this  kind  installed  on  his  place  and 
Mahlstedt  had  seen  that  plant  working,  there 
is  nothing  tending  to  show  that  Mahlstedt 
knew  anything  about  the  principles  upon 
which  the  lighting  system  worked  or  that  he 
had  any  reason  to  suppose  that  gas  or  gaso- 
line would  escape  through  the  pipes  into  the 
cellar.  On  the  contrary,  we  think  he  was 
led  to  believe  that  the  lighting  system  worked 
so  safely  and  easily  that  it  could  be  used  by 
anyone  without  danger.  The  question  of  con- 
tributory negligence  is  usually  one  of  fact 
for  the  jury.  It  only  becomes  one  of  law  for 
this  court  when  the  undisputed  evidence  is 
so  conclusive  that  it  is  [163]  clearly  seen  that 
the  accident  resulted  from  the  negligence 
of  the  party  injured  and  could  have  been 
avoided  by  the  use  of  reasonable  precautions. 
(Beidler  v.  Branshaw,  200  111.  425,  66  N.  E. 
1086;  Mueller  v.  Phelps,  252  111.  630,  97  N. 
E.  228. )  Where  reasonable  men,  acting  with- 
in the  limits  prescribed  by  law,  could  reach 
different  conclusions  from  the  admitted  or 
established  facts,  questions  of  contributory 
negligence  are  for  the  jury.  (Illinois  Cent. 
R.  Co.  V.  Anderson,  184  111.  294,  56  N.  E. 
331;  Chicago  City  R.  Co.  v.  Nelson,  215  lU- 
436,  74  N.  E.  458;  Chicago,  etc.  Electric  R. 
Co.  V.  Wanie,  230  111.  530,  82  N.  E.  821,  15 
L.R.A.  (N.S.)  1167;  Heidenreich  v.  Bremner, 
260  III.  439,  103  N.  E.  275.)  On  this  record 
we  do  not  think  it  can  be  held,  as  a  matter 
of  law,  that  Mahlstedt  was  guilty  of  con- 
tributory negligence  in  not  covering  the  car- 
buretor or  in  lighting  a  match  in  the  cellar. 
Counsel  for  the  plaintiff  in  error  insist 
that  upon  the  question  of  its  liability  the 
court  should  have  granted  the  motion  direct- 
ing a  verdict  in  its  favor  on  the  ground 
that  it  was  not  liable  either  as  a  raauufac- 
turner  or  a  retailer.  With  this  contention 
we  do  not  agree.  In  passing  upon  such  a 
motion  for  a  directed  verdict  this  court  only 
looks  to  the  evidence  supporting  the  claim 
of  the  party  against  whom  the  motion  is  di- 
rected, and  that  in  the  light  most  favorable 
to  him.  Contradictory  evidence,  however 
strong,  cannot  be  considered.  (Balsewicz  v. 
Chicago,  etc.  R.  Co.  240  111.  238,  88  N.  E. 
734.)  All  controverted  questions  of  fact  are 
settled  by  the  verdict  of  the  jury  and  the^ 
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judgment  of  the  Appellate  Court.  We  have 
repeatedly  decided  that  on  a  motion  to  take 
a  case  from  the  jury,  either  at  the  close  of 
plaintifTs  evidence  or  at  the  close  of  all  the 
evidence,  the  naked  question  is  thereby  raised 
in  this  court  whether  or  not  there  is  any 
evidence  in  the  record  fairly  tending  to  sup- 
port the  plaintiff's  cause  of  action.  It  is 
never  a  question  of  the  weight  of  the  testi- 
mony. Chicago  City  R.  Co.  v.  Mart'ensen, 
198  ill.  611,  64  N.  E.  1017;  Illinois  Steel  Co. 
V.  Saylor,  226  111.  283,  80  N.  E.  783 ;  Sturges, 
etc.  Mfg.  Co.  V.  Great  Western  Smelting,  etc. 
Co.  248  111.  285,  93  N.  E.  740. 

[164]  Counsel  for  plaintiff  in  error  further 
insist  that  the  court  erred  in  allowing  Mrs. 
Mahlstedt  to  testify  as  to  the  amount  of  her 
husband's  property,  contending  that  in  suits 
of  this  kind  evidence  as  to  the  domestic  re- 
lations or  financial  standing  or  circumstances 
of  the  parties  is  improper,  citing  1  Elliot 
on  Evidence,  sec.  178,  Jones,  etc.  Co.  v.  George, 
227  111.  64,  10  Ann.  Cas.  285,  81  N.  E.  4, 
and  other  authorities,  in  support  of  this  con- 
tention. Mrs.  Mahlstedt'  was  asked  by  coun- 
sel for  defendant  in  error,  over  objection  and 
exception,  what  property  her  husband  had 
at  the  time  of  his  death.  She  was  permitted 
to  answer  that  he  had  certain  live  stock  and 
forty  acres  of  land  worth  $150  an  acre.  She 
was  also  permitted  to  answer  that  he  pro- 
vided for  her  in  good  shape  and  purchased 
her  clothing  and  supplies.  It  is  not  com- 
petent to  show  what  the  pecuniary  circum- 
stances of  the  widow,  family  or  next  of  kin 
are  or  have  been  since  the  death  of  the  de- 
cedent, but  it  is  competent  to  show  that  the 
wife,  children  or  next  of  kin  were  dependent 
upon  him  for  support  before  and  at  the  time 
of  his  death.  (Pennsylvania  Co.  v.  Keane, 
143  111.  172,  32  N.  E.  260;  Pittsburg,  etc. 
K.  Co.  V.  Kinnare,  203  111.  388,  67  N.  E.  826. ) 
The  property,  wealth,  helplessness  or  depen- 
dence of  the  relatives  of  the  deceased  is  im- 
material on  the  question  of  the  recovery  of 
damages.  That  feature  is  not  to  be  consid- 
ered in  measuring  or  estimating  the  loss  sus- 
tained or  in  determining  the  liability  where 
the  death  is  caused  by  the  wrongful  act  of 
the  defendant  (Chicago,  etc.  R.  Co.  v.  Wool- 
ridge,  174  111.  330,  51  N.  E.  701),  but  it  is 
not  error  to  allow  questions  concerning  the 
earnings  of  the  deceased  and  that  they  were 
used  in  support  of  his  wife  or  children. 
(Brennen  v.  Chicago,  etc.  Coal  Co.  241  111. 
610,  89  N.  E.  756.)  Under  these  authorities 
there  was  no  error  in  allowing  the  widow  to 
testify  that  her  husband  supported  her  and 
in  what  manner.  We  do  not  see  the  purpose 
of  allowing  her  to  testify  as  to  the  amount 
of  property  he  left.  The  record  shows  that 
he  left  a  will  but  does  not  show  its  provisions 
or  [165]  what  his  indebtedness  was,  if  any. 
The  record  shows  that  the  deceased  left  no 


children.  It  would  be  improper  to  show 
what  property  the  wife  received  from  the 
husband.  There  is  nothing  in  this  record, 
however,  from  which  we  can  infer  what  prop- 
erty the  wife  was  to  receive.  We  cannot  say, 
imder  the  authorities  heretofore  cited,  that 
the  admission  of  this  evidence  as  to  the 
amount  of  property  Mahlstedt  left  was  preju- 
dicial, on  this  record,  to  plaintiff  in  error. 

On  the  trial  of  the  case  counsel  for  plain- 
tiff in  error  called  Mrs.  Busier  to  the  stand 
and  showed  by  her  that  she  accompanied  her 
husband  to  the  Mahlstedt  farm  on  May  20, 
1911,  and  remained  with  him  there  until 
after  supper,  in  the  evening.  They  offered 
to  prove  by  her  that  Busier  during  that  visit 
informed  both  Whiteside  and  Mahlstedt  that 
he  had  come  there  out  of  curiosity,  to  see 
the  installation  of  the  machine  and  plant; 
that  he  had  never  yet  seen  one  installed 
though  he  had  sold  a  great  number  of  them: 
that  before  leaving  he  told  Mahlstedt  not 
to  use  the  plant  until  the  carburetor,  tank 
and  pipes  had  been  covered  with  earth.  The 
trial  court  held  this  testimony  incompetent 
under  the  proviso  of  section  5  of  the  statute 
on  evidence,  which  reads:  **Providedf  that 
nothing  in  this  section  contained  shall  be  con- 
strued to  authorize  or  permit  any  such  hus- 
band or  wife  to  testify  to  any  admissions  or 
conversations  of  the  other,  whether  made  by 
him  to  her  or  by  her  to  him,  or  by  either 
to  third  persons,  except  in  suits  or  causes 
between  such  husband  and  wife."  (Hurd's 
Stat.  1913,  p.  1235.)  In  Goelz  v.  Goelz,  157 
111.  33,  41  N.  E.  756,  this  court  had  occasion 
to  review  the  history  of  this  statute  and  its 
amendments,  and  held  (p.  41 )  :  "On  grounds 
of  public  policy,  and  wholly  independent  of 
any  question  of  interest  or  identity,  neither 
husband  nor  wife  could  at  common  law  testify 
to  communications  or  conversations  occurring 
between  them  during  coverture;  and  this  in- 
ability to  testify  continued,  as  to  such  com- 
munications and  conversations,  even  after  the 
marital  relation  was  severed  either  by  di- 
vorce [166]  or  by  death. — 1  Greenleaf  on 
Evidence,  sees.  264,  334,  and  following  sec- 
tions." The  court  then  referred  to  the  pro- 
visions of  said  section  5,  and  said  that  it 
was  a  recognition  and  re-enactment  of  the 
common  law  on  the  question  just  quoted,  con- 
fining its  operation,  however,  to  suits  or 
causes  other  than  those  between  husband  and 
wife.  This  ^me  rule  has  been  followed  and 
approved  by  this  court  since  that  time. 
(Joiner  v.  Duncan,  174  111.  262,  51  N.  E.  323; 
Wickes  V.  Walden,  228  111.  56,  81  N.  E.  798; 
Donnan  v.  Donnan,  236  111.  341,  86  N.  E. 
279:  Abrahams  v.  Woolley,  243  111.  365,  90 
N.  E.  667;  Schrefller  v.  Chase,  245  111.  395, 
92  N.  E.  272,  137  Am.  St.  Rep.  330.)  Under 
these  authorities,  irrespective  of  the  question 
of  interest,  the  rule  is  that  the  wife  is  incora- 
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petent,  under  tlie  common  law  as  well  as 
this  statute,  to  testify  to  communications  or 
conversations  with  her  husband  or  between 
him  and  third  persons,  whether  the  evidence 
is  offered  during  or  after  coverture.  Neces- 
sarily, under  this  rule,  Mrs.  Busier  was  in- 
competent to  testify  as  to  any  conversations 
her  husband  had  in  her  presence  with  White- 
side or  Mahlstedt  or  as  to  any  statement 
that  he  made  to  them. 

Counsel  for  plaintifT  in  error  insist  that 
the  trial  court  erred,  under  the  provisions  of 
said  section  5,  in  permitting  Mrs.  Mahlstedt 
to  testify  that  no  gasoline  had  been  in  the 
cellar  of  the  farm  house  prior  to  the  accident, 
nor  any  gasoline  on  the  premises  for  a  period 
of  two  years  before  this  lot  was  brought 
there  by  her  husband  at  the  time  he  was 
installing  the  plant;  that  the  court  also  erred 
in  permitting  her  to  identify  the  printed  cata- 
logue of  plaintiff  in  error  and  to  testify  that 
it  was  left  with  Mahlstedt  at  the  time  White- 
side was  there  to  see  him,  and  also  in  ad- 
mitting her  testimony  that  she  tried  to  light 
the  burner  on  Sunday  evening,  just  prior  to 
the  accident;  that  it  made  a  blue  flame  and 
then  went  out  but  did  not  light;  that  she 
was  the  only  one  who  had  been  in  the  cellar 
of  the  house  that  day  before  the  accident  to 
Mahlstedt.  It  will  be  seen  that  the  testi- 
mony of  Mrs.  Mahlstedt  that  is  objected  to 
by  plaintiff  in  error  had  no  reference  to  any 
(tonversation  of  her  husband  [167]  that  she 
had  overheard,  but  it  is  insisted  that  the 
knowledge  of  the  facts  about  which  she  testi- 
fied in  the  objected  testimony  came  to  her 
by  virtue  of  the  marital  relation  and  there- 
fore was  incompetent.  There  is  nothing  in 
Kaid  section  5  that  bears  on  this  question. 
This  court  has  more  than  once  stated  that 
at  common  law  a  husband  or  wife  could  not 
bo  a  witness  to  testify  to  any  fact  or  trans- 
action, knowledge  of  which  was  obtained  by 
means  of  the  marriage  relation.  (Sehreffler 
v.  Chase,  supra,  and  cases  cited.)  More 
than  one  of  the  Illinois  decisions,  in  laying 
down  this  rule,  have  correctly  cited  section 
337  of  Greenleaf  on  Evidence  in  its  support; 
but  that  author  also  in  section  338  states 
that  the  wife  may  testify,  after  the  death  of 
the  husband^  to  facts  "coming  to  her  knowl- 
edge from  other  sources  and  not  by  means 
of  her  situation  as  a  wife,  notwithstanding 
they  related  to  the  transactions  of  her  hus- 
band." (1  Greenleaf  on  Evidence, — Lewis* 
ed. — sec.  338.)  We  shall  refer  to  some  of 
the  authorities  cited  by  this  author  in  sup- 
port of  this  rule. 

In  Williams  v.  Baldwin,  7  Vt.  503,  the 
widow  was  held  competent  to  prove  the  con- 
tents of  a  letter  addressed  to  her  husband 
and  which  she  had  seen.  In  Wells  v.  Tucker, 
3  Binn.  (Pa.)  366,  the  widow  was  permitted 
to  testify  as  to  the  delivery  to  her  of  a  bond 


by  her  husband  for  the  use  of  a  third  person* 
In  Ryan  v.  Follansbee,  47  N.  H.  100,  the 
surviving  wife  was  permitted  to  testify  to 
matters  in  which  her  deceased  husband  was 
interested  and  in  Which  she  herself  was  an. 
agent,  on  the  ground  that  the  knowledge  of 
these  facts  came  to  her  from  sources  other 
than  her  husband.  In  Moore  v.  Wingate,  53 
Mo.  398,  the  widow  was  not  permitted  to 
testify  as  to  facts  which  she  could  only  have 
learned  from  her  husband,  the  court  holding 
that  this  sort  of  evidence  was  excluded  on  the 
ground  of  public  policy  and  *'to  preserve  the 
harmony  of  the  marriage  relation." 

There  are  other  authorities  not  cited  by 
Greenleaf  which  bear  on  this  question,  to  a 
few  of  which  we  will  refer.  In  [168]  Dexter 
V.  Booth,  2  Allen  (Mass.)  559,  it  was  lield 
in  an  action  against  an  executor  to  recover 
the  price  of  goods  sold  and  delivered  to  the 
wife  during  her  husband's  lifetime,  that  she 
could  not  testify,  after  his  death,  to  a  private 
conversation  with  him,  but  as  to  other  facts 
from  other  sources  she  was  a  competent  wit- 
ness. In  Mercer  v.  State,  40  Fla.  216,  24  So. 
154,  74  Am.  St.  Rep.  135,  it  was  held  that 
letters  from  husband  to  wife,  or  from  her  to 
him,  were  not  admissible,  and  the  court  stated 
that  the  conunon-law  rule  as  to  competency 
of  witnesses,  forbidding  either  husband  or 
wife  to  testify  in  any  case  where  either 
was  interested,  was  grounded  upon  the  prin- 
ciple that  they  should  not  be  permitted  to 
testify  to  those  transactions  or  communica- 
tions passing  between  them  in  the  sacred  con- 
fidence and  trust  that  should  exist  between 
husband  and  wife.  In  Saunders  v.  Hendrix, 
5  Ala.  224,  a  widow  of  the  comaker  of  a 
promissory  note  was  held  to  be  a  competent 
witness  in  a  suit  by  a  payee  against  the  other 
joint  maker  to  prove  that  a  credit  indorsed 
on  the  note  was  $100  and  not  $1000.  In 
McGuire  v.  Maloney,  1  B.  Mon.  (Ky.)  224, 
the  court  held  that  a  widow,  in  a  suit  brought 
by  her  son  against  her  husband's  adminis- 
trator, was  competent  to  testify  as  to  the 
execution  of  an  agreement  by  her  husband, 
and  also  as  to  his  signing  the  name  of  the 
son  and  that  of  the  subscribing  witnesses, 
who  were  dead,  and  who  signed  by  mark. 
In  White  v.  Perry,  14  W.  Va.  66,  it  was  held 
that  while  the  wife  could  not  testify  as  to 
conversations  of  her  husband,  she  was  compe- 
tent, after  his  death,  to  testify  as  to  any 
facts  coming  to  her  knowledge  from  other 
sources  than  her  husband,  notwithstanding 
they  related  to  his  transactions.  Hale  v. 
Kearly,  8  Baxt.  (Tenn.)  49,  was  an  action 
brought  by  an  administrator  for  damages 
against  the  defendant  for  causing  the  death 
of  the  intestate.  The  widow  was  held  compe- 
tent to  testify  as  to  what  she  saw  occurring 
between  her  husband  and  the  defendant  at 
the  time  the  latter  inflicted  the  fatal  injiiriee 


MAHLSTEDT  v.  IDEAL  LIGHTING  CO. 

271  III.  15k. 


215 


upon  her  husband.  The  court  said  in  dis- 
cussing this  question  (p.  52)  :  "It  is  readily 
I'onceded  [160]  that  on  the  grounds  of  public 
policy  neither  husband  nor  wife  should  be 
allowed  to  testify  as  to  the  conduct  or  con- 
versation of  either,  made  known  in  the  frank- 
ness and  freedom  of  a  confidential  .intercourse, 
but  -can  the  rule  apply,  as  in  the  present  case, 
where  the  wife  happens  to  witness  a  rencount- 
er between  her  husband  and  a  third  party 
which  results  in  the  death  of  her  husband? 
What  reason  of  public  policy  forbids  the  wife 
to  detail  what  she  saw,  in  a  suit  for  damages 
for  the  killing?"  In  the  American  and  Eng- 
lish Encyclopedia  of  Law  (vol.  30,  2d  ed.  p. 
050,)  it  is  stated  that  the  great  weight  of 
authority  is  to  the  effect  that  after  the  death 
of  one  of  the  parties  to  the  marriage  the 
other  may  testify  in  favor  of  the  estate  as  to 
all  facts  not  learned  through  the  confidence 
of  the  marital  relation,  citing  many  authori- 
ties in  support  of  this  statement,  including 
some  of  those  to  which  we  have  referred. 

Counsel  for  plaintiff  in  error  rely  especial- 
ly in  support  of  their  contention  upon  the 
reasoning  of  this  court  in  Schreffler  v.  Chase, 
supra,  and  cases  cited  in  that  decision.  In 
that  case  we  quoted  with  approval  from  Grif- 
feth  v.  Griffeth,  162  111.  368,  44  N.  E.  820, 
where  the  court  said,  among  other  things  (p. 
373 ) :  "Whether  the  divorced  wife's  knowl- 
edge of  her  husband's  conduct  in  the  respect 
here  referred  to  came  to  licr  as  the  result  of 
his  admissions  to  her  or  of  her  conversations 
with  him,  or  as  the  result  merely  of  her  own 
observation,  it  was  acquired  in  the  confidence 
of  the  marriage  relation,  and  therefore  her 
evidence  in  regard  to  it  should  have  been 
excluded  upon  principles  of  public  policy. 
Tlic  protecting  seal  of  the  law  ia  placed  upon 
all  confidential  communications  between  the 
husband  and  the  wife,  except  so  far  as  our 
statute  has  changed  the  rule.  It  makes  no 
difference  that  the  marriage  relation  no  lon- 
ger exists  between  them.  'Whatever  has  come 
to  the  knowledge  of  either  by  means  of  the 
hallowed  confidence  which  that  relation  in- 
spires cannot  be  afterwards  divulged  in  test- 
imony, [170]  even  though  the  other  party 
be  no  longer  living.' — 1  Greenleaf  on  Evidence, 
see.  337." 

It  seems  clear  from  this  quotation  and  from 
the  evidence  objected  to  in  that  case,  that 
the  main  point  of  that  decision,  as  of  other 
decisions  in  this  State,  was  based  on  the  rule 
laid  down  by  Greenleaf,  just  quoted,  that  the 
facts  or  conversation  came  to  the  knowledge 
of  the  witness  because  of  the  confidential  re- 
lation of  hu8bs.nd  and  wife.  Examination 
of  the  authorities  cited  in  that  case,  we  think, 
will  disclose  that  the  knowledge  as  to  the 
facts  in  each  of  the  cases  came  to  the  witness 
from  the  husband  or  from  his  actions  because 
of  the  confidence  of  the  marital  relations.    In 


commenting  on  the  Schreffler  case  in  137  Am. 
St.  Rep.  330,  where  that  case  is  given  in 
full,  the  author  states  in  the  foot-note  that 
the  matter  concerning  which  the  law  pro- 
hibits either  the  husband  or  the  wife  from 
testifying  includes  any  information  obtained 
during  the  marriage  or  by  reason  of  its  ex- 
istence; that  this  rule  "should  not  be  con- 
fined to  mere  statements  by  one  to  the  other, 
but  embraces  all  knowledge  upon  the  part 
of  either,  obtained  by  reason  of  the  marriage 
relation,  which  but  for  the  confidence  growing 
out  of  it  would  not  have  been  known."  Mani- 
festly, by  the  common -law  rule,  as  shown  by 
the  authorities  from  other  jurisdictions  as 
well  as  in  this  State,  Mrs.  Mahlstedt  was  com* 
petcnt  to  testify  as  to  any  facts  the  knowledge 
of  which  she  had  obtained  from  sources  other 
than  her  husband.  She  certainly  obtained 
her  knowledge  as  to  there  being  no  gasoline 
in  the  cellar  of  the  farmhouse  and  as  to  the 
catalogue,  and  other  objected  testimony,  from 
sources  independent  of  her  husband  and  not 
because  of  any  confidential  relation  between 
them.  The  court  did  not  err  in  its  rulings  as 
to  her  testimony  on  this  question. 

Counsel  for  plaintiff  in  error  argue  that 
the  trial  court  committed  error  in  permitting 
certain  persons  to  testify  as  experts  who  were 
not  qualified.  Tlie  question  of  the  qualifica- 
tion of  an  expert  rests  largely  in  the  discre- 
tion of  the  [171]  trial  court.  There  can  be 
no  arbitrary  or  fixed  test  but  necessarily  only 
a  relative  one,  depending  somewhat  on  the 
subject  and  the  particular  witness.  (Bonato 
v.  Peabody  Coal  Co.  248  111.  422,  94  N.  E. 
69.)  From  the  evidence  in  the  record  we 
think  the  expert  witnesses  were  qualified 
to  testify  as  to  the  subjects  about  which  they 
were  interrogated. 

It  rs  also  urged  that  the  court  erred  in  per- 
mitting experts  to  testify  how  the  gasoline 
which  caused  the  explosion  might  have  gotten 
into  the  cellar,  as  it  was  cpntended  that  was 
the  ultimate .  question  the  jury  were  called 
upon  to  decide.  With  this  we  do  not  agree. 
It  is  an  elementary  rule  that  where  the  court 
or  jury  can  make  their  own  deductions  they 
nhall  not  be  made  bv  those  who  testifv. 
(Evans  v.  People,  12  Mich.  27.)  Expert  evi- 
dence is  admissible  when  the  witnesses  offered 
as  experts  have  peculiar  knowledge  or  ex- 
perience not  common  to  the  world,  which 
renders  their  o^iinions  founded  on  such  knowl- 
edge or  experience  an  aid  to  the  court  or 
jury  in  determining  the  question  at  issue. 
Expert  testimony  is  proper  when  the  subject 
matter  of  the  inquiry  is  of  such'  a  character 
that  only  persons  of  skill  or  experience  in  it 
are  capable  of  forming  a  correct  judgment  as 
to  any  fact  connected  therewith.  (Yarber  v. 
Chicago,  etc.  R.  Co.  235  111.  589,  85  N.  E. 
.928;  Taylor  v.  Monroe,  43  Conn.  36;  1  Green- 
leaf on  Evidence, — Lewis'  ed. — sec.  280;  Peo- 


216 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


pie  V.  Jennings,  supra.)  Manifestly,  it  re- 
<iuired  peculiar  skill  and  judgment  by  those 
who  had  experience  in  such  matters  to  state 
how  the  gasoline  might  get  into  the  cellar. 
We  think  the  witnesses  on  this  question  were 
properly  allowed  to  give  their  judgment  as  to 
how  the  gasoline  got  there. 

Counsel  for  plaintiff  in  error  further  con- 
tend that  the  court  erred  in  admitting  in  evi- 
dence a  booklet  or  circular  issued  by  plaintiff 
in  error  with  reference  to  heating  and  light- 
ing plants  or  systems  similar  to  the  one  at- 
tempted to  be  installed  in  the  Mahlst«dt 
house.  It  is  not  denied  that  said  company 
printed  and  issued  such  circular  or  booklet. 
[172]  If,  as  we  have  held,  the  jury  were  justi- 
fied in  finding  that  plaintiff  in  error  sold 
the  lighting  system  to  Mahlstedt,  then  we 
cannot  see  why  this  booklet  was  not  prop- 
erly admitted.  Tlie  testimony  shows  that 
Mahlstedt  was  seen  reading  it;  that  it  con- 
tained representations  as  to  the  machine's 
safety  that  may  have  misled  him  as  to  the 
safety  or  danger  of  the  system,  and  especially 
as  to  the  necessity  of  covering  the  carburetor 
before  the  machine  was  used.  The  declaration 
alleged  that  plaintiff  in  error  represented 
that  the  system  had  been  constructed  and 
would  be  installed  under  the  supervision  of 
an  expert  and  would  be  safe  enough  for  a 
child  to  operate,  but  thkt,  in  fact,  the  system 
was  dangerous,  and  that  by  reason  of  the 
fact  the  machine  was  not  safely  equipped  the 
accident  occurred.  The  statement  in  this 
booklet  would  tend  to  lead  Mahlstedt  to  think 
that  precautionary  measures  were  unneces- 
sary in  the  operation  of  the  system.  (1 
Thompson  on  Negligence,  sees.  827,  828;  29 
Cyc.  479.) 

Plaintiff  in  error  further  insists  that  the 
court  erred  in  refusing  one  of  its  instructions, 
and,  as  we  understand  the  argument,  in 
modifying  certain  other  instructions.  If  we 
are  right  in  the  conclusions  already  stated  in 
this  opinion  it  is  clear  that  the  court  did 
not  err  in  its  rulings  as  to  these  instructions. 

There  are  certain  other  questions  raised 
in  the  briefs  of  counsel  for  plaintiff  in  error, 
but  we  do  not  think  the  trial  court  committed 
any  error  on  those  questions  or  that  they  are 
of  sufficient  importance  to  further  extend  this 
opinion. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 

Cooke,  J.  dissenting. 


NOTE. 

Effect  of  DeatH  of  One  Spouse  om  Coaa- 
potency  of  Other  as  IVitmess. 

Generally,  216. 

As  to  Transaction  with  or  Communication  by 
Spouse : 

In  General,  218. 

Confidential  Communication,  220. 


Generally, 

The  rules  of  general  application  relating 
to  the  competency  of  witnesses,  such  as  that 
excluding  the  testimony  of  interested  parties 
or  that  forbidding  testimony  as  to  transac- 
tions with  a  decedent,  apply  of  course  to  the 
testimony  of  a  surviving  spouse,  but  these 
are  excluded  from  the  present  discussion. 
The  rules  peculiarly  applicable  to  the  com- 
petency of  a  husband  or  wife  as  such  had 
their  origin  in  a  policy  based  on  the  intimacy 
of  the  marital  relation,  and  on  the  dissolu- 
tion of  the  relation  by  the  death  of  one  ol' 
the  spouses  there  naturally  arises  the  ques- 
tion to  which  this  note  is  devoted,  viz.: 
whether  the  incompetency  of  the  other  spouse 
is  thereby  terminated. 

In  a  few  cases  it  has  been  held  that  the 
rule  forbidding  one  spouse  to  testify  for  or 
against  the  other  is  equally  applicable  to 
prevent  testimony  for  or  against  the  estate 
of  a  deceased  spouse.  Aveson  v.  Kinnaird, 
6  East  ( Eng. )  188 ;  O'Connor  v.  Majoribanka, 
4  M.  &  G.  436,  43  S.  C.  L.  228;  Emmons  v. 
Barton,  109  Cal.  662,  42  Pac.  303;  William, 
etc.  College  v.  Powell,  12  Grat.  (Va.)  372; 
Marks  v.  Spencer,  81  Va.  751;  Swann  v. 
Housman,  90  Va.  816,  20  S.  E.  830.  Compare 
Beveridge  v.  Minter,  1  C.  A  P.  364,  11  E.  C. 
L.  421.  In  O'Connor  v.  Majoribanks,  supra, 
it  was  said:  "The  text  books  generally  give, 
as  the  reason  for  the  rule  as  to  excluding  the 
testimony  of  husband  or  wife,  the  necessity 
of  preserving  the  confidence  of  the  conjugal 
relation;  and  that  may  be  so.  But  it  by 
no  means  follows  that  the  rule  is  coextensive 
with  the  reason  given  in  support  of  it;  and 
indeed  it  would  be  very  inconvenient  if  it 
were  so;  as  the  question  would  frequently 
be  raised  as  to  whether  or  not  some  par- 
ticular communication  or  fact  occurring  be- 
tween husband  and  wife  was  of  a  confidential 
character;  which  would  give  rise  to  endless 
embarrassment  and  distrust.  A  rule  may  be 
a  very  good  rule,  though  the  reason  on  which 
it  is  founded  may  not  be  applicable  to  every 
case  which  is  governed  by  the  rule.  For  in- 
stance, the  statute  of  frauds  (29  Car.  2,  c.  3) 
was  passed  to  prevent,  amongst  other  things, 
the  setting  up  of  fraudulent  agreements:  but 
if  it  had  laid  down  the  rule  that  no  in- 
strument obtained  by  fraud  should  be  valid. 
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it  would  have  left  the  question  in  every  case 
open  to  great  difficulty  as  to  whether  there 
had  been  fraud  or  not.  Instead  of  that,  a 
L'lear  and  simple  rule  is  established — that 
the  agreement  must  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith.  And 
so  the  policy  of  the  law  (in  order  to  ensure 
conjugal  confidence)  has  laid  down  a  definite 
rule,  that,  in  no  case,  shall  husband  and 
wife  be  allowed  to  give  evidence  for  or 
against  each  other.  That  rule  extends  to  this 
ease;  for,  though  the  husband  is  dead,  the 
reason  for  the  rule  applies  as  strongly  as  if 
he  were  alive.  It  would  just  as  much  em- 
barrass married  persons  if  they  knew  their 
communications  might  be  divulged  after  the 
death  of  either  party."  So  in  William,  etc. 
College  V.  Powell,  12  Grat.  (Va.)  372,  the 
court  said:  "Now  it  is  a  pervading  principle 
of  the  law  of  evidence,  that  a  husband  or  wife 
cannot  be  a  witness  in  a  cause,  civil  or  crimi- 
nal, in  which  the  other  is  a  party ;  not  for  that 
other,  because  the  law  considers  them  as  one 
person,  and  their  interests  as  identical;  nor 
against  that  other,  on  grounds  of  public  poli- 
cy, because  of  the  mutual  confidence  sub- 
sisting between  them,  and  for  fear  of  sowing 
distrust  and  dissensions  and  oi  giving  oc- 
casion to  perjury.  .  .  .  Nor  is  it  material 
that  the  relation  of  husband  and  wife  no 
longer  exists  when  the  party  is  offered  as  a 
witness,  for  the  incompetency  still  remains 
though  the  marriage  have  been  dissolved  by 
death  or  a  divorce  a  vinculo  matrimonii.''  And 
Hee  Noble  v.  Withers,  36  Ind  193  (by  atat- 
ute). 

In  Illinois  under  early  statutes  a  surviving 
spouse  was  apparently  incompetent  to  testify 
for  or  against  the  interest  of  the  estate  of 
the  deceased.  Reeves  v.  Herr,  69  111.  81; 
Powell  V.  Powell,  114  111.  329,  2  N.  E.  162. 
Hut  subsequent  statutes  have  abrogated  the 
disability.  Lingreen  v.  Illinois  Cent.  R.  Co. 
61  111.  App.  174;  Gregory  v.  Gregory,  129  111. 
App.  96;  Best  v.  Jenks,  123  III.  447,  16  N. 
£.  173.    And  see  the  reported  case. 

The  great  weight  of  authority  is  now  to 
the  effect  that  the  rule  excluding  the  testi- 
mony of  husband  or  wife  for  or  against  each 
uther  rests  on  the  fiction  of  their  legal  unity 
and  on  the  desire  to  avoid  domestic  discord 
and  that  the  rule  is  accordingly  inapplicable 
after  the  death  of  a  spouse. 

Arkansas. — Graves  v.  Graves,  70  Ark.  641, 
69  S.  W.  644. 

District  of  Columbia. — Shea  v.  McMahon, 
16  App.  Gas.  66. 

Georgia. — Jackson  v.  Jackson,  40  Ga.  160; 
Mclntyre  v.  Meldrim,  40  Ga.  490. 

Iowa. — ^Romans  v.  Hay,  12  la.  270;  Pratt 
V.  Delavan,  17  la.  307 ;  Parcell  v.  McReynolds, 
71  la.  623,  33  N.  W.  139. 

Kentucky. — Short  v.  Tinsley,  1  Mete.  397, 
71  Am.  Dec.  482;  English  y.  Cropper,  8  Bush 
292. 


Louisia/na. — Reilly  v.  Reilly,  28  La.  Ann. 
669;  Lehman  v.  Levy,  30  La.  Ann.  745; 
Ames'  Succession,  33  La.  Ann.  1317. 

Maine. — Walker  v.  Sanborn,  46  Me.  470, 

Massachusetts. — Coffin  v.  Jones,  13  Pick. 
441. 

Mississippi. — Stuhlmuller  v.  Ewing,  39 
Miss.  447. 

Missouri. — Scroggin  v.  Holland,  16  Mo. 
419 ;  Stein  v.  Weidman,  20  Mo.  17 ;  Sherwood 
V.  Hill,  25  Mo.  391. 

yew  Hampshire. — Jackson  v.  Barron,  37 
N.  H.  494. 

Sew  yorfc.— Babcock  v.  Booth,  2  Hill  181, 
38  Am.  Dec.  578. 

North  Carolina. — Hester  v.  Hester,  16  N. 
C.  228;   Gaskill  v.  King,  34  N.  C.  211. 

Pennsylvania. — Chambers  v.  Spencer,  6 
Watts  404;  Robb's  Appeal,  98  Pa.  St.  601; 
Tucker's  Estate,  9  Pa.  Co.  Ct.  346. 

South  Carolina. — Caldwell  v.  Stuart,  2 
Bailey  L.  674;  Hay  v.  Hay,  3  Rich.  Eq.  384. 

Tennessee. — Patton  v.  Wilson,  2  Lea  101. 

y^rmont.— Edgell  v.  Bennett,  7  Vt.  534; 
Perry  v.  Whitney,  30  Vt.  390;  Stowe  v. 
Bishop,  68  Vt.  498,  3  Atl.  494,  56  Am.  Rep. 
569;  In  re  Buckman,  64  Vt.  313,  24  Atl.  252, 
33  Am.  St.  Rep.  930;  Haskell  v.  Holt,  76  Vt. 
413,  66  Atl.  99.  And  see  the  cases  cited 
throughout  this  note. 

In  Reilly  v.  Reilly,  28  La.  Ann.  669,  the 
court  said:  ''A  bill  of  exceptions  was  taken 
to  the  admission  of  Mrs.  Widow  Christopher 
Reilly,  the  testatrix,  as  a  witness,  on  the 
ground  that  by  law  the  husband  and  wife 
cannot  testify  for  or  against  each  other,  this 
being  a  suit  against  the  succession  of  her 
husband.  This  objection  was  properly  over- 
ruled. At  the  decease  of  the  husband,  those 
feelings  and  influences  supposed  to  exist  dur- 
ing  the  conjugal  state,  tending  in  their  char- 
acter to  render  evidence  given  by  one  of  the 
spouses  to  affect  the  other  partial  and  un- 
reliable, ceased.  The  policy  of  the  law  which 
forbids,  during  marriage,  the  husband  or  wife 
to  testify  for  or  against  each  other  .also 
ceased.     Cesscmte  ratione  cessat  et  ipsa  le^.-* 

So  it  was  said  in  Hester  v.  Hester,  15  N. 
C.  228:  "It  is  a  rule,  that  the  husband  and 
wife  cannot  be  witness  for  each  other,  for 
their  interest  is  identical;  nor  against  each 
other,  on  grounds  of  public  policy,  for  fear 
of  creating  distrust  and  sowing  dissensions 
between  them,  and  occasioning  perjury;  but 
the  rule  should  not  be  extended  to  the  ex- 
clusion of  truth,  beyond  the  limits  within 
which  the  reason  of  the  law  calls  for  it.  Now 
the  identity  of  interest  is  destroyed,  by  the 
death  of  either  the  husband  or  wife:  there  is 
no  longer  any  inducement  to  commit  per- 
jury; as  for  sowing  discord,  that  cannot  take 
place  with  one  that  is  dead;  and  distriiRt 
will  not  be  created  by  apprehension,  of  that 
being  made  known,  which  there  was  no  wish 
to  keep  secret." 
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In  Chambers  v,  Spencer,  5  Watts  ( Pa. )  404, 
the  court  said:  **Without  entering  into  all 
the  cases  and  the  distinctions  as  to  when  a 
wife  may  be  admitted  or  when  she  is  to  be 
rejected  during  the  life  of  the  husband,  we 
are  of  opinion,  that  after  the  death  of  the 
husband,  and  when  he  is  not  and  cannot  be 
answerable,  civilly  nor  criminally,  the  wife 
may  be  admitted  to  prove  facts  or  contracts 
or  transactions  in  which  her  husband  was 
a  party,  where  such  proof  is  essential  to  the 
justice  of  the  decisions  of  cases  between  other 
parties." 

In  Caldwell  v.  Stuart,  2  Bailey  L.  (S.  C.) 
574,  it  was  said:  "The  rule,  which  excludes 
the  wife  from  giving  evidence  for  or  against 
the  husband,  is  founded,  in  some  degree,  upon 
the  legal  identity  of  the  husband  and  wife. 
On  the  one  hand,  they  will  not  be  permitted 
to  manufacture  evidence  for  themselves;  and 
on  the  other,  the  common  law  will  not  per- 
mit that  they  shall  be  compelled  to  give  evi- 
dence against  themselves.  Domestic  quiet 
and  the  harmony  of  families  have  suggested 
the  propriety  of  excluding  it  where  it  would 
be  volunteered;  and  in  the  case  of  Monroe 
V.  Twisleton  (reported  in  App.  to  Peake's  Ev. 
p.  29),  the  rule  is,  I  think  with  great  pro- 
priety, extended  to  a  wife  who  has  been  di- 
vorced, a  vinculo  matrimonii.  The  sacredness 
of  the  confidence  existing  in  the  relation  of 
husband  and  wife  ought  never  to  be  violated, 
unless  for  the  most  imperious  necessity.  But 
neither  the  rule,  nor  any  of  the  reasons  upon 
which  it  proceeds,  have  an}',  the  most  remote, 
application  here.  The  husband  is  no  party; 
he  has  ceased  to  have  any  interest  in  tem- 
poral concerns.  The  defendant,  the  executor, 
represents  the  interests  of  the  creditors,  lega- 
tees, or  distributees,  as  the  case  may  be;  and 
not  the  husband's.  There  is  no  danger  of 
matrimonial  discord,  nor  is  there  any  viola- 
tion of  confidence.  She  has  only  disclosed 
what  the  husband  intended  should  be  known." 

Of  course  if  the  matter  to  which  the  sur- 
viving spouse  testifies  does  not  partake  of 
the  nature  of  a  confidential  communication, 
(see  infra  the  subdivision  Confidential  Com- 
mundcation)  and  the  estate  of  the  deceased 
spouse  is  in  no  manner  interested  in  the 
matter  at  issue,  the  circumstance  that  the 
facts  to  which  the  survivor  testifies  were 
learned  during  the  existence  of  the  marital 
relation  does  not  render  the  witness  incompe- 
tent. Johnson  v.  State,  169  Ala.  10,  63  So. 
769;  Qoelz  v.  Goelz,  157  111.  33,  41  N.  E. 
756;  Grindle  v.  Grindle,  240  111.  143,  88  N. 
E,  473;  Jack  v.  Russcy,  8  Ind.  180;  Carpen- 
ter V.  Dame,  10  Ind.  125;  Haugh  v.  Blythe, 
20  Ind.  24;  Adams  v.  Adams,  23  Ind.  50; 
Shaffer  v.  Richardson,  27  Ind.  122;  Dugger 
V.  Dugger,  84  Va.  130,  4  S.  E.  171. 

It  has  been  held  that  a  surviving  spouse 
is  not  competent  to  testify  to  facts  learned 


during  the  existence  of  the  marital  relation 
which  would  tend  to  disgrace  the  deceased  or 
bring  his  or  her  memory  into  disrepute.  Stein 
V.  Bowman,  13  Pet.  209,  10  U.  S.  (L.  ed.) 
129;  Keaton  v.  McGwier,  24  Ga.  217;  White 
V.  Perry,  14  W.  Va.  66;  Lafferty  v.  Lafferty, 
42  W.  Va.  783,  26  S.  E.  262.  And  see  Smith 
V.  Potter,  27  Vt.  304,  65  Am.  Dec.  198.  Com- 
pare Short  V.  Tinsley,  1  Mete.  (Ky.)  397, 
71  Am.  Dec.  482.  In  White  v.  Perry,  supra, 
it  was  said:  "The  wife  even  after  his  death 
could  not  testify  that  her  husband  told  her 
that  this  allegation  in  the  deed,  that  the 
consideration  was  paid,  was  either  true  or 
false;  for  such  testimony  reflects  directly 
on  his  character  as  an  honest  man." 

As  to  Transaction  tvtth  or  Coinniunico- 
tion  hy  Spouse, 

In  General. 

In  an  early  case  it  was  said  that  on  ac- 
count of  the  difficulty  in  determining  what 
conversations  or  communications  between  hus- 
band and  wife  were  designed  to  be  conHden- 
tial,  the  survivor  of  them  would  not  be  per- 
mitted to  testify  to  any  transaction  of  or 
with  the  deceased.  O'Connor  v.  Majoribanks, 
4  M.  &  G.  435,  43  E.  C.  L.  228.  In  Scroggin 
V.  Holland,  16  Mo.  419,  after  referring  to  that 
decision,  the  court  said:  "We  concur  in  the 
views  above  expressed,  and  see  the  difficulty  of 
distinguishing  between  communications  which 
are  confidential  and  those  which  are  not  so. 
It  is  obvious,  too,  that  if  husband  and  wife 
were  conscious  that  information  derived  from 
other  sources  than  those  of  trust  and  con- 
fidence could  be  evidence  against  each  other, 
means  would  be  resorted  to  with  a  view  to 
prevent,  in  many  instances,  information  from 
being  so  acquired,  which  would  be  a  source 
of  endless  broils  and  difficulties.  The  hus- 
band would  not  be  willing  that  the  wife 
should  be  in  a  situation  to  acquire  this  in- 
formation. He  might  use  means  to  prevent 
her  obtaining  it,  and  thus  impose  restraints 
which  would  fill  her  with  mistrust  and 
anxiety.*'  See  also  State  v.  McAuley,  4  Ileisk. 
(Tenn!)  424. 

But  except  in  the  foregoing  isolated  in- 
stances the  courts  while  protecting  confiden- 
tial communications  between  husband  and 
wife  (see  the  following  subdivi!i«ion )  hold  that 
the  survivor  is  competent  to  testify  to  acta 
and  declarations  of  the  deceased  except  in 
so  far  as  the  giving  of  such  testimony  in- 
volves the  disclosure  of  communications  di- 
rectly between  the  spouses.  Johnson  v.  State, 
169  Ala.  10,  53  So.  769  (circumstances  un- 
der which  husband  was  killed) ;  Spivey  v. 
Platon,  29  Ark.  603  (business  transactions 
between  husband  and  third  persons) ;  Griffin 
V.  Smith,  45  Ind.  366  (transaction  with  third 
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person)  ;  Denbo  v.  Wright,  53  Ind.  226  ( trans- 
action with  third  person) ;   Floyd  v.  Miller, 
€1  Ind.  224  (transaction  with  third  person)  ; 
Pratt  V.  Delaware,   17  la.   307    (transaction 
with  third  person)  ;  McGuire  v.  Maloiiey,  1 
B.   Mon.    (Ky.)    224    (public  acts);   Short  v. 
Tinsley,  1  liletc.   (Ky.)   397,  71  Am.  Dec.  482 
(that  conveyance  was  fraudulent)  ;  New  York 
Fidelity,    etc.    Co.    v.    Cooper,    137    Ky.    544, 
126  S.  W.  Ill   (suffering  and  physical  condi- 
tion )  ;  Bankers*  Fraternal  Union  v.  Donahue 
(Ky.)    109  S.  W.  878    (physical  condition); 
Reilly  v.  Keilly,   28  La.  Ann.  669    (employ- 
ment of  third  person  by  deceased)  ;   Walker 
V.  Sanborn,  46  Me.  470   (contract  with  third 
person)  ;  Robinson  v.  Talmadge,  97  Mass.  171 
(habit  of  carrying  papers  in  pocket)  ;  Stuhl- 
muller  v.  Ewing,  30  Miss.  447    (transaction 
with  third  person ) ;  Stillwell  v.  Patton,  108 
Mo.  352,  18  S.  W.  1075  (signature)  ;  Lynn  v. 
Hockaday,  162  Mo.  Ill,  61  S.  W.  885,  85  Am. 
St.  Rep.  480   (adoption  of  child)  ;  Cannon  v, 
Moore,  17  Mo.  App.  92  (making  of  contract) ; 
Short  V.  Thomas,  178  Mo.  App.  400,  163  S. 
\V.    252     (transaction    with    third    person)  ; 
Ryan  v.  Follensbee,  47  N.  H.  100    (transac- 
tion wuth  third  person ) ;   Babcock  v.  Booth, 
2    Hill    181,    38    Am.    Dec.    578;    Hester    v. 
Hester,    15    N.    C.    228    (declarations    as   to 
factum  of  will)  ;   Gaskill  v.  King,  34  N.  C. 
211   (execution  of  deed) ;  Tucker's  Estate,  9 
Pa.    Co.    Ct.    345     (ownership    of    household 
furniture) ;    Strause   v.    Braunreuter,    4    Pa. 
Super.  Ct.  263    (circumstances  of  signing  of 
note) ;  Hood  v.  Prudential  Ins.  Co.  of  Ameri- 
ca, 22   Pa.   Super.   Ct.   244    (suffering  from 
disease);  Wells  v.  Tucker,  3  Bin.   (Pa.)   366 
(making  of  gift  causa  mortis) ;  Caldwell  v. 
Stuart,  2  Bailey  L.   (S.  C.)   574   (making  of 
gift);  Hay  v.  Hay,  3  Rich.  Eq.   (S.  C.)   384 
(that  ostensible  gift   was  loan) ;   Patton  v. 
Wilson,  2  Lea  (Tenn.)   101;  Hale  v.  Kearly, 
8  Baxt.  (Tenn.)  49  (circumstances  of  death)  : 
Williams  v.  Baldwin,  7  Vt.  503    (making  of 
payment).     And  see  the  reported  case. 

in  Robb's  Appeal,  98  Pa.  St.  501,  the 
court  said:  "It  is  contended  that,  on  grounds 
of  public  policy,  the  widow  of  the  decedent 
was  incompetent  to  testify  to  the  contract 
on  which  appellee's  claim  for  wages  is  based; 
that  the  disqualification  incident  to  coverture 
continued  after  the  death  of  her  husband,  and 
is  not  limited  to  what  occurred  in  their  con- 
fidential intercourse,  but  extends  to  all  facts 
and  transactions  which  came  to  her  knowl- 
edge during  their  marital  relations.  While 
the  principle,  thus  broadly  stated,  has  some- 
times been  recognized,  the  better  and  more 
generally  received  opinion  is  that  the  dis- 
qualification is  restricted  to  communications 
of  a  confidential  nature,  and  does  not  em- 
brace ordinary  business  transactions  and  con- 
versations in  which  others  have  participated. 
This  appears  to  be  the  principle  recognized 


in  our  own  cases:  Cornell  v.  Vanartsdalen, 
4  Pa.  St.  364;  PeiflFer  v.  Lytle,  58  Pa.  St. 
386.  The  Orphans'  Court,  adhering  to  tliis 
view  of  the  law,  permitted  the  widow  to 
testify  to  conversations  between  her  husband, 
herself  and  the  appellee,  which  resulted  in 
a  contract  of  hiring,  in  pursuance  of  which 
the  latter  entered  the  service  of  Mr.  Robb 
in  October,  1669,  and  continued  therein  imtil 
his  death  on  September  10th,  1877.  These 
conversations,  as  shown  by  the  testimony,  are 
not,  in  any  proper  sense  of  the  terms,  con- 
fidential communications,  and  there  was  there- 
fore no  error  in  permitting  the  witness  to 
testify." 

In  Walker  v.  Sanborn,  46  Me.  470,  it  was 
said:     '*There  seems  to  be  a  distinction  be- 
tween the  testimony  of  a  wife  and  a  widow, 
based  on  the  different  relations  that  exist. 
The  fundamental  reason  for  the  rejection  of 
the  wife's  testimony  is  the  promotion  of  do- 
mestic harmony  and  the  danger  that  it  may 
be  disturbed   between   husband  and  wife,   if 
they    are   allowed   to    testify.     This    reason 
ceases  on  the  death  of  one  of  the  parties.    But 
there  is  another  reason,  which  the  law  recog- 
nizes,  and  it  arises  from  the  intimate  and 
confidential  relations  subsisting  between  the 
parties.     It  treats  all  confidential  communi- 
cations, and  whatever  has  come  to  the  knowl- 
edge  of  either   by  means  of   the  confidence 
which  the  relation  inspires,   as   sacred,  and 
not  to  be  divulged  in  testimony  even  after 
death.    It  regards  such  disclosures  and  such 
facts    as    sacred,    and    like    communications 
from  client  to  counsel,  which  cannot  be  di- 
vulged but  by  express  consent  of  the  other 
party.    The  exclusion,  on  this  latter  ground, 
rests  not  upon  the  nature  of  the  evidence,, 
but  upon  the  source  or  mode  in  which  the 
knowledge  is  obtained  by  the  husband  or  wife. 
If  obtained  from  any  other  sources,  and  not 
by  reason  of  the  existing  relation,  or  from 
confidential  communications,  then  this  reason 
also    ceases:    and,    after    the    death    of    the 
husband,  the  wife  may  testify  as  to  the  knowl- 
edge of  facts  thus  acquired.     The  test  is  to 
be  applied  to   the  manner  of  acquiring  in^ 
formation,  rather  than  to  the  nature  of  the 
facts    disclosed    by    the    witness.      Coffin    v. 
Jones,    13   Pick.    (Mass.)    445;    Williams  v. 
Baldwin,   7   Vt.   506.     The  fact  testified  to 
bv  the  witness  in  this  case  is,  that  the  de- 
fendant  and  her   husband  were  together   in 
her  presence,  and  made  an  arrangement,  or 
agreement,  as  to  the  disposition  of  certain 
checks;   which  agreement  she  stated  in   her 
testimony.     This  fact  did  not  come  to  her 
knowledge    through    any    communication    by 
her  husband  to  her,  confidential  or  otherwise. 
It  did  not  come  to  her  knowledge  by  reason 
of  her  relation  as  a  wife.     She  happened  to 
be  present,  as  any  other  person  might  have 
been,   but   the  fact   testified  to  w^as  equally. 
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in  the  knowledge  of  the  other  party,  who 
could  contradict  it  if  it  was  not  true.  We 
think  it  was  rightly  admitted  on  this  ground." 

In  Stober  v.  McCarter,  4  Ohio  St.  513,  it 
was  said:  "Whatever  may  be  the  true  doc- 
trine in  re8pec£  to  divorced  witnesses,  there 
would  seem  to  be  no  reasonable  doubt,  at 
this  day,  that  a  widow,  if  not  a  competent 
witness  to  prove  conversations  with  her  hus- 
band, is  competent  to  prove  other  independent 
facts  that  occurred  during  that  coverture,  the 
statement  of  which  by  her  violates  no  con- 
fidence, nor  is  in  anywise  prejudicial  to  his 
reputation.  Whether  her  competency,  by 
the  common  law,  goes  beyond  this  and  ex- 
tends to  conversations  not  confidential,  it  is 
unnecessary  for  us  to  say,  for  that  question 
is  not  before  us.  Catharine  Stober  testified 
to  no  conversations  at  all,  nor  to  anything 
the  knowledge  of  which  was  derived  through 
conjugal  confidence,  nor  to  anything  preju- 
dicial to  the  reputation  of  her  deceased  hus- 
band. The  acts  proved  by  her  were  not  the 
acts  of  her  husband,  but  of  the  plaintiff, 
McCarter;  they  were  not  private  or  confi- 
dential doings,  but  were  open  and  public; 
not  things  of  which  she  alone  could  have 
a  knowledge,  but  facts  open  to  the  observa- 
tion of  every  one.  We  think  that  she  was  a 
competent  witness  to  prove  them,  and  that 
her  testimony  was  properly  admitted:  and 
in  thus  holding  we  do  not  mean  to  question, 
much  less  to  overturn,  the  authority  of  Cook 
v.  Grange." 

In  White  v.  Perry,  14  W.  Va.  66,  the  court 
said:  "The  law  will  not  permit,  even  after 
the  death  of  the  husband,  any  disclosure  by 
the  wife,  which  seems  to  violate  the  confi- 
.dence  reposed  in  her  as  a  wife,  lest  such  per- 
mission might  tend  to  impair  the  harmony 
of  the  marriage  state,  and  affect  injuriously 
the  interests  of  society  dependent  on  it.  But 
where  there  is  not  even  a  seeming  confidence, 
when  the  act  done  or  declaration  made  by  the 
husband,  so  far  from  being  private  or  con- 
fidential, is  designedly  public  at  the  time, 
and  from  its  nature  must  have  been  intended 
to  be  afterwards  public,  there  is  no  interest 
of  the  marriage  relation,  or  of  society,  which 
in  the  absence  of  all  interest  of  the  husband 
or  wife  requires  the  latter  to  be  precluded 
from  testifying  between  other  parties,  such 
act  or  declaration  not  affecting  the  character 
or  person  of  her  husband." 

In  Metropolitan  L.  Ins.  Co.  v.  Thomas 
(Ky.)  106  S.  W.  1175,  holding  that  the  widow 
of  an  insured  could  testify  to  his  mental 
condition  shortly  before  his  death,  which  was 
alleged  to  have  been  caused  by  suicide,  the 
court  said:  "The  wife  was  a  competent  wit- 
ness to  testify  to  the  circumstances  surround- 
ing her  husband  at  his  death.  Facts  of  this 
sort,  which  did  not  come  to  her  from  the 
marital  relation,  she  could  testify  to  as  any 
other  witness." 


In  Louisville,  etc.  R.  Co.  v.  Thompson,  107 
Ind.  442,  8  X.  E.  18,  9  N.  E.  357,  57  Am. 
Rep.  120,  an  action  for  death  by  wrongful 
act,  it  was  said :  "The  widow  of  the  intestate 
was  permittied  to  testify,  but,  as  all  that  is 
material  in  her  testimony  relates  to  matters 
subsequent  to  her  husband's  death,  or  else 
to  matters  which  were  open  to  the  knowledge 
of  all  persons  who  knew  the  parties,  no  error 
was  committed  even  if  it  were  conceded  that 
she  was  not  competent  to  testify  generally  as 
to  matters  that  occurred  prior  to  his  death. 
Lamb  v.  Lamb,  105  Ind.  456;  Floyd  v.  Miller, 
61  Ind.  224,  235." 

In  St.  Louis,  etc.  R.  Co.  v.  Goode,  42  Okla. 
784,  142  Pac.  1185,  L.R.A.  1915E  1141,  the 
court  said:  "The  next  point  urged  in  the 
brief  is  that  the  court  erred  in  admitting 
the  testimony  of  the  widow  of  deceased.  This 
point  is  without  merit.  The  testimony  of  the 
witness,  after  the  termination  of  the  marital 
relation,  was  as  to  facts  within  her  knowl- 
edge, not  to  confidential  communications  from 
her  husband.  She  testified  as  to  his  actual 
condition  after  his  injury;  as  to  the  neces- 
sity for  attention  and  nursing;  that  she  took 
him  to  Illinois,  where  he  died;  how  long  he 
lingered  there;  and  that  he  was  able  to  walk 
on  crutches,  etc.  This  evidence  was  compe- 
tent. Adkins  v.  Wright,  37  Okla.  771,  131 
Pac.   686." 

In  a  prosecution  for  homicide  a  dying  dec- 
laration may  be  proved  by  the  widow  of  the 
deceased.  Hilbert  v.  Com.  (Ky.)  51  S.  W. 
817;  Arnett  v.  Com.  114  Ky.  593,  71  S.  \V. 
635;  Bright  v.  Com.  120  Ky.  298,  86  S.  W. 
527,  117  Am.  St.  Rep.  590.  *In  the  case  first 
cited  it  was  said:  "On  grounds  of  public 
policy,  the  wife  cannot  testify  against  the 
husband  as  to  what  came  to  her  from  him 
confidentially  or  by  reason  of  the  marriage 
relation,  but  this  rule  does  not  apply  to  a 
dying  communication  made  by  the  husband  to 
the  wife  on  a  trial  of  the  one  who  killed  him. 
The  declaration  of  deceased  made  in  extremis 
in  such  cases  is  the  thing  to  be  proved,  and 
this  proof  may  be  made  by  any  competent 
witness  who  heard  the  statement.  The  wife 
may  testify  for  the  state,  in  cases  of  this 
character,  as  to  any  other  fact  known  to 
her." 

With  respect  to  the  competency  of  one 
spouse  to  testify  as  to  the  testamentary  ca- 
pacity of  the  other,  see  the  note  to  Whitehead 
V.  Kirk,  Ann.  Cas.  1916A  1051. 


Confidential  Communicatiox. 

There  is  some  conflict  of  authority  as  to 
what  communications  between  husband  and 
wife  are  confidential.  That  question  is  not 
discussed  in  this  note  since  it  is  in  no  man- 
ner affected  by  the  death  of  one  of  the 
spouses.     But  if  a  communication   is  confi- 
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dential  so  that  one  spouse  is  incompetent  to 
testify  thereto  in  the  lifetime  of  the  other, 
the  death  of  the  spouse  makings  the  communi- 
cation does  not  destroy  its  inviolability  and 
the  survivor  is  not  competent  to  testify  tliere- 
to. 

England. — Doker  ▼.  Hasler,  R.  &  M.  198, 
21  E.  C.  L.  416. 

United  States. — ^Hopkins  v.  Grimshaw,  165 
U.  S.  342,  17  S.  Ct.  401,  41  U.  S.  (L.  ed.) 
739. 

Delaware. — Gray  v.  Cole,  5  Har.  418. 

LHstriot  of  Columbia. — Brooks  ▼.  Francis, 
3  MacArthur  100. 

Ftorida.—Mercer  v.  State,  40  Fla.  216,  24 
So.  154,  74  Am.  St.  Rep.  135. 

Georgia. — Lingo  v.  State,  29  Ga.  470 ;  Jack- 
son V.  Jackson,  40  Ga.  150;  Mclntyre  ▼. 
Meldrim,  40  Ga.  490. 

/Uinoi«.— Goelz  v.  Goelz,  157  111.  33,  41 
N.  E.  756;  Joiner  v.  Duncan,  174  111.  262, 
51  N.  E.  323;  Abrahams  v.  Woolley,  243  111. 
365,  90  N.  E.  667:  Schreffier  v.  Chase,  245 
111.  395,  02  N.  E.  272,  137  Am.  St.  Rep.  330; 
Monaghan  v.  Green,  265  111.  233,  106  N.  E. 
792;  Gedney  v.  Gedney,  61  111.  App.  511; 
Yokem  v.  Hicks,  93  111.  App.  667;  State 
Bank  v.  Reardon,  130  111.  App.  383;  Clark  y. 
O'Gara  Coal  Co.  140  III.  App.  207 ;  Clover  v. 
Modern  Woodmen  of  America,  142  111.  App. 
276.     And  see  the  reported  case. 

Indiana.— Hwagh  v.  Blythe,  20  Ind.  24; 
Turner  v.  Cook,  36  Ind.  129;  Noble  v.  With- 
ers, 36  Ind.  193:  Stanley  v.  Montgomery,  102 
Ind.  102,  26  N.  E.  213. 

lotoa. — Shuraan  v.  Supreme  T^dge,  etc.  110 
la.  480,  81  N.  W.  717;  Hertrich  v.  Hertrich, 
114  la.  643,  87  N.  W.  689,  89  Am.  St.  Rep. 
389:  Sutcliffe  v.  Iowa  State  Traveling  Men's 
Assoc.  119  la.  220,  93  N.  W.  90,  97  Am. 
St.  Rep.  298. 

Kansas. — Compare  Schaffner  ▼.  Schaffner, 
92  Kan.  570,  141  Pac.  251  (under  statute 
making  spouses  incompetent  as  to  confidential 
communication  only  "for  or  against  each 
other"). 

Kcntucky.Short  v.  Tinsley,  1  Mete.  397, 
71  Am.  Dec.  482;  McGuire  v.  Maloney,  1  B. 
Mon.  224;  Manhattan  L.  Ins.  Co.  v.  Beard, 
112  Ky.  456,  66  S.  W.  36;  New  York  L.  Ins, 
Co.  V.  Johnson,  72  S.  W.  762;  Buckel  v. 
Smith,  82  8.  W.  235. 

Maine. — Walker  v.  Sanborn,  46  Me.  470. 

Massachusetts. — ^Dexter  v.  Booth,  2  Allen 
559;  Hyde  v.  Gannett,  175  Mass.  177,  55  N. 
E.  991. 

Michigan. — People  ▼.  Bowen,  165  Mich.  231, 
130  N.  W.  706. 

Minnesota. — Beckett  v.  Northwestern  Ma- 
sonic Aid  Assoc.  67  .Minn.  298,  69  N.  W.  023. 

Missouri. — Spradling  v.  Conway.  51  Mo.  51; 
Moore  v.  Wingate,  53  Mo.  398:  Willis  v.  Gum- 
mill,  67  Mo.  730 ;  Hoy t  v.  Davis,  30  Mo.  App. 
309 ;  Herndon  v.  Triple  Alliance,  45  Mo.  App. 


426;   Lyons  v.  Lyons,  101  Mo.  App.  494,  74 
S.  W.  467. 

Nebraska. — Metzger  v.  Royal  Neighbors  of 
America,  86  Neb.  61,  124  N.'w.  913. 

Keto  yor/:.— Babcock  v.  Booth,  2  Hill  181, 
38  Am.  Dec.  578;  Osterhout  v.  Shoemaker,  3 
Hill  513;  Keator  v.  Dimmick,  46  Barb.  158. 

Tennessee. — Pillow  v.  Thomas,  1  Baxt.  120; 
German  v.  German,  7  Cold.  180;  Patton  v. 
Wilson,  2  Lea  101. 

Texas. — Gant  v.  State,  55  Tex.  Crim.  284, 
116  S.  W.  801 ;  Pace  v.  State,  61  Tex.  Crim. 
436,  135  S.  W.  379. 

Vermont.— EdgeW  v.  Bennett,  7  Vt.  534. 

Virginia.— huTtj  v.  Lurty,  107  Va.  466,  59 
S.  E.  405. 

In  Lingo  v.  State,  29  Ga.  470,  wherein 
the  testimony  of  the  wife  of  the  deceased 
was  offered  as  to  the  making  of  threats 
against  the  defendant,  the  court  said:  ^This 
evidence  was  to  be  drawn  from  an  illegal 
source,  the  wife,  who  was  such  when  the 
declarations  were  made  to  her.  The  husband 
was  dead,  and  so  it  is  true  that  the  relation 
had  ceased  when  the  testimony  was  offered: 
but  communications  between  husband  and 
wife  are  protected  forever.  This  is  necessary 
to  the  preservation  of  that  perfect  confidence 
and  trust  which  should  characterize  and  bless 
the  relation  of  man  and  wife.  Each  must  feel 
that  the  other  is  a  safe  and  sacred  depository 
of  all  secrets.  And  the  protection  which  the 
law  holds  over  the  dead,  is  the  very  source 
of  greatest  security  to  all  the  living." 

In  Donnan  v.  Donnan,  236  III.  341,  86  N. 
E.  279,  the  court  said:  "Irrespective  of  the 
question  of  interest,  however,  the  incompeten- 
cv  of  the  wife,  under  the  common  law,  to 
testify  to  communications  and  conversations 
with  her  husband  or  between  him  and  third 
persons,  whether  the  evidence  was  offered 
either  during  or  after  the  coverture,  was 
based  on  grounds  of  public  policy.  This  was 
recognized  by  section  5  of  the  act  on  evidence 
and  depositions,  which  provided  that  no  hus- 
band or  wife  should,  by  virtue  of  section  1 
of  the  act,  be  rendered  competent  to  testify 
for  or  against  the  other  as  to  any  conversa- 
tion of  the  other  occurring  during  the  mar- 
riage, whether  called  as  a  witness  during 
the  existence  of  the  marriage  or  after  its 
dissolution  except  in  certain  cases.  The  por- 
tion of  section  5  which  precedes  the  proviso, 
as  it  now  appears,  was  originally  enacted  in 
1867  and  re-enacted  in  1872.  In  1874  the 
proviso  was  added,  and  that  proviso  reads  as 
follows:  'Provided,  that  nothing  in  this  sec- 
tion contained  shall  be  construed  to  author- 
ize or  permit  any  such  husband  or  wife  to 
testify  to  any  admissions  or  conversations 
of  the  other,  whether  made  by  him  to  hei 
or  by  her  to  him,  or  by  either  to  third  per 
sons,  except  in  suits  or  causes  between  sucK 
husband  and  wife.*  In  Goelz  v.  Goelz,  157 
III.  33,  it  was  said  of  the  proviso  that  it  was 
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a  recognition  and  a  re-enactment  of  the  rule 
of  the  common  law  based  on  public  policy  but 
confining  its  operations  to  cases  other  than 
suits  between  husband  and  wife.  If  this 
proviso  be  a  recognition  of  the  common  law 
and  a  re-enactment  thereof,  it  is  apparent 
from  the  entire  section  that  the  wife  is  not 
competent,  either  during  or  after  coverture, 
to  testify  to  any  conversation  between  herself 
and  her  husband  or  to  any  admission  made 
by  him  to  her  or  to  any  conversation  between 
him  and  a  third  person,  or  to  any  admission 
made  by  him  to  a  third  person,  except  in 
suits  or  causes  between  the  husband  and  wife. 
Tlie  only  cases  in  this  state  to  which  our 
attention  has  been  called  that  seem  inconsist- 
ent with  this  conclusion  are  Deniston  v.  Hoag- 
land,  67  111.  265,  and  Galbraith  v.  McLain, 
84  III.  379,  and  they  lack  controlling  force 
for  the  reasons  stated  in  the  Goelz  case.  This 
witness'  statement  that  in  her  judgment  the 
testator  was  not  capable  of  transacting  ordi- 
nary business  was  based  largely  on  conversa- 
tions between  herself  and  the  testator  or 
between  the  testator  and  others,  and  was 
incompetent." 

In  Maynard  v.  Vinton,  59  Mich.  139,  26 
N.  W.  401,  60  Am.  Rep.  276,  it  was  said: 
''The  testimony  was  plainly  incompetent,  and 
tlie  court  should  not  have  permitted  it  to 
be  given.  The  statute  is  explicit,  that  neither 
the  husband  or  wife  shall,  during  the  mar- 
riage or  afterwards,  without  the  consent  of 
both,  be  examined  as  to  any  communication 
made  by  the  one  to  the  other,  during  the 
marriage.  How,  Stat.  sec.  7546.  This,  ac- 
cording to  the  statement  of  the  witness,  was 
a  communication  of  the  most  confidential 
nature  made  by  his  wife  to  him  during  the 
marriage,  and  under  circumstances  which 
brought  it  within  the  prohibition  of  the  stat- 
ute. It  was  one  which,  after  her  death,  he 
could  never  be  permitted  to  testify  to,  because 
it  could  not  then  be  done  with  the  consent  of 
both.  In  tliis  respect  it  stands  on  the  same 
plane  as  those  communications  which  are 
made  to  a  person's  confidential  adviser — ^an 
attorney,  priest,  or  physician — who,  after  the 
death  of  the  party,  is  not  permitted  to  dis- 
close such  communications.  The  privilege 
is  the  privilege  of  the  person  making  the  com- 
munication, and  can  only  be  waived  by  him 
personally;  and  the  personal  representative 
has  no  right  to  waive  it,  even  in  the  interest 
of  the  estate.  Westover  v.  ^tna  L.  Ins. 
Co.  99  N.  Y.  56.  This  statute  rests  upon 
public  policy,  and  the  seal  which  the  law 
has  fixed  upon  communications  between  hus- 
band and  wife  during  marriage  remains  for- 
ever, unless  removed  by  the  consent  of  both. 
The  death  of  one  cannot  remove  the  seal 
of  secrecy.  If  it  could,  the  policy  of  the  law 
would  be  defeated.  After  the  husband  or 
wife  has  gone  to  the  grave  the  survivor  can- 


not be  permitted  to  blacken  the  good  name 
and  bring  disgrace  upon  the  memory  of  the 
departed  by  dragging  to  light  communications 
made  in  confidence  of  the  marital  relation, 
and  to  protect  which  the  statute  was  enacted." 
In  Murphy  v.  Murphy  (Ky.)  63  S.  W. 
165,  it  was  held  that  the  statute  relating 
to  confidential  communications  had  no  ap- 
plication to  a  will  contest.  But  in  Floore  v. 
Green  (Ky.)  83  S.  W.  133,  the  contrary  was 
apparently  held  without  reference  to  the 
earlier  decision. 
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Bastardy  —  Liability  of  Father  for 
Support. 

The  common  law  did  not  make  the  father 
of  a  bastard  liable  for  the  support  of  the 
child  or  its  mother,  and  the  father's  liability 
exists  solely  by  virtue  of  the  statutes. 

[See  3  R.  C.  L.  tit.  Bastards,  p.  750.] 

Prooedure  to  Fix  Liability  —  Neoessity 
of  Complianoe  -with  Statute. 

The  proceedings  by  which  the  liability  of 
the  father  of  a  bastard  is  determined  and 
fixed  are  defined  and  controlled  exclusively 
by  statute,  which  must  be  in  their  substance 
strictly  and  fully  complied  with. 

Criminal  Law  —  Jurisdiction  —  Person 
Illegally  Bronght  within  Jurisdic- 
tion. 

Code  Cr.  Proc.  §  843,  provides,  relative  to 
bastardy  proceedings,  that,  if  the  defendant 
reside  in  a  count v  other  than  that  in  which 
the  warrant  is  issued,  the  magistrate  issuing 
it  must  direct  the  sum  in  which  defendant 
shall  give  security,  and  the  officer  must  pre- 
sent it  to  a  magistrate  in  the  city  or  town 
in  which  defendant-  resides,  who  must  in- 
dorse a  direction  thereon  that  it  be  served 
in  that  county.  Section  844  provides  that, 
when  the  defendant  is  arrested  in  another 
county,  he  must  be  taken  before  the  magis- 
trate indorsing  the  warrant,  or  another  mag- 
istrate of  the  same  city  or  county,  who  may 
take  from  him  an  undertaking  that  he  will 
ind€»mnify  the  county  and  the  town  or  city, 
and  every  other  county,  town,  or  city  against 
any  expenwe,  and  pay  the  costs,  or  that  the 
sureties  will  pay  the  sum  indorsed  on  the 
warrant,  or  that  he  will  appear  and  answer 
the  charge  at  the  next  county  court  of  the 
county  where  the  warrant  was  issued.  Sec- 
tion 845  provides  that,  when  either  of  such 
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undertakinge  is  given,  defendant  must  be  dis- 
t'harged,  and  the  warrant  with  the  under- 
tnkiii«^  must  be  returned  to  the  magistrate 
;:ranting  the  warrant.  Section  846  provides 
thnt  if  defendant  does  not  give  security  he 
must  be  taken  before  the  magistrate  issuing 
the  warrant.  Section  848  provides  for  a 
hearing  by  such  magistrate,  and  section  850 
for  an  order  of  filiation,  and  section  851  pro- 
vides that  defendant  must  pay  the  costs  and 
enter  into  an  undertaking  for  the  child's  sup- 
port, and  to  indemnify  the  county  and  the 
town  or  city,  etc.,  or  that  he  will  appear  at 
the  next  term  of  the  county  court  to  answer 
the  charge,  or  that  the  sureties  will  pay  full 
indemnity.  Section  852  provides  for  the 
commitment  of  the  defendant  to  jail  if  sec- 
tion 851  is  not  complied  with.  Sections  854 
and  855  provide  for  a  hearing  and  an  order 
of  filiation  when  security  is  taken  out  of  the 
county.  It  is  held  that,  where  defendant 
was  arrested  in  another  county  and  taken 
before  the  magistrate  issuing  the  warrant 
without  being  taken  before  the  magistrate 
indorsing  it,  the  magistrate  had  no  power  to 
commit  defendant  to  jail  for  noncompliance 
with  section  851,  as  the  statute  is  impera- 
tive and  mandatory,  and  it  is  only  when 
defendant  has  been  taken  before  the  magis- 
trate indorsing  the  warrant,  and  fails  to 
l^ive  the  required  undertaking,  that  the  mag- 
istrate issuing  the  warrant  has  jurisdiction 
to  commit. 

[See  note  at  end  of  this  case.] 

Bastardy  —  Jnrlsdiotion  of  Proceedinga 
—  Coniditiona  Preoedent. 

An  order  of  filiation  in  a  bastardy  pro- 
ceeding is  void  unless  all  the  material  re- 
quirements of  the  statute  are  substantially 
complied  with,  since  the  power  of  a  judicial 
tribunal  to  try  or  inquire  and  adjudge  in  a 
proceeding  purely  statutory  is  limited  and 
confined  by  the  statute,  and  the  invalidity 
of  the  determination  or  adjudication  will  re- 
sult from  action  in  disobedience  to,  or  con- 
travention of,  the  statutory  requirements,  as 
well  as  from  a  lack  of  jurisdiction  of  the 
subject-matter,  or  of  the  person. 

Same. 

Compliance  with  the  commands  of  a  man- 
datory statute  is  a  condition  precedent  to 
the  validity  of  an  act  or  determination  un- 
der it,  and  the  prescribed  mode  of  doing  the 
act  or  reaching  the  determination  must  be 
strictly  pursued. 


Code  Or.  Proc.  §  684,  provides  that  neither 
a  departure  from  the  form  or  mode  pre- 
scribed by  the  Code  in  respect  to  any  plead- 
ings or  proceedings,  nor  any  error  or  mis- 
take therein,  renders  it  invalid  unless  it 
actually  prejudices  defendant  or  tends  to  his 
prejudice  in  respect  to  a  substantial  right. 
Section  861  provides,  relative  to  bastardy 
proceedings,  that  a  person  deeming  himself 
aggrieved  may  appeal  to  the  county  court, 
except  that  a  person  executing  an  under- 
taking to  obey  an  order  of  filiation  and  in- 
demnify the  public  as  provided  in  section 
851  cannot  appeal  from  any  other  part  of 
the  order  than  that  which  fixes  the  weekly 
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or  other  allowance  to  be  paid.  It  is  held 
that  the  defendant  in  such  a  proceeding  ar- 
rested in  a  county  other  than  that  in  which 
the  warrant  was  issued  was  prejudiacd  in  a 
substantial  right,  where  he  was  taken  be- 
fore the  magistrate  issuing  the  warrant 
without  being  first  taken  before  the  magis- 
trate of  the  countv  in  which  he  was  arrested, 
who  indorsed  the  warrant,  as  he  was  thereby 
deprived  of  the  right  to  give  an  undertaking 
in  the  county  "of  his  residence  and  secure  his 
discharge,  and  was  subjected  to  the  provi- 
sions of  sections  851  and  852,  which  would 
not  have  been  applicable  if  he  had  given  an 
undertaking,  and  was  denied  the  right  to  a 
full  rehearing  on  an  appeal  to  the  county 
court. 

Habeas  Corpus  —  Groands  for  Relief  — 
Invalidity  of  Order  in  Bastardy  Pro- 
ceeding. 

As  an  order  of  the  magistrate  issuing  a 
warrant  in  a  bastardy  proceeding,  commit- 
ting to  jail  a  defendant  arrested  in  another 
county,  and  not  taken  before  the  magistrate 
of  that  county  indorsing  the  warrant,  be- 
cause of  his  failure  to  give  an  undertaking, 
was  void,  the  invalidity  of  the  order  could 
be  asserted  by  a  writ  of  habeas  corpus. 

[See  87  Am.  St.  Rep.  179.] 

People  ex  rel,  Lawton  v.  Snell,  168  N.  Y. 
App.  Div.  410,  reversed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  Third  Judicial  Department. 

Habeas  corpus  proceeding.  Leon  Lawton, 
relator,  and  Henry  W.  Snell,  defendant. 
Writ  dismissed  by  County  Court,  Rensselaer 
County.  Judgment  affirmed  by  Appellate  Di- 
vision of  Supreme  Court.  Relator  appeals. 
The  facts  are  stated  in  the  opinion.  Re- 
versed. 

Wallace  H.  Sidney  for  appellant. 
John  P.  Taylor  and  Charles  I.  Webster  for 
respondent. 

[529]  Collin,  J. — ^The  relator  is  in  the  cus- 
tody of  and  detained  by  the  defendant  by 
virtue  of  a  commitment  issued  under  section 
862  of  the  Code  of  Criminal  Procedure.  Upon 
the  return  of  the  writ  of  habeas  corpus  issued 
[530]  by  the  county  judge  ,of  Rensselaer 
county  it  was  dismissed  and  the  relator  re- 
manded to  custody  by  an  order  which  the 
appellate  division  affirmed. 

The  proceeding  was  instituted  in  the  court 
of  the  police  justice  of  the  city  of  Troy  in 
Rensselaer  county,  a  city  of  the  second  class. 
It  was  governed  by  the  provisions  of  title  V, 
chapter  1  of  the  Code  of  Criminal  Procedure, 
except  the  police  justice,  instead  of  two  mag- 
istrates (Code  of  Crim.  Pro.  §  848),  con- 
ducted it.  (Second  Class  Cities  Law  [Cons.  . 
Laws,  ch.  53]  §  185.)  The  relator,  whose 
arrest  as  the  father  of  the  bastard  the  war- 
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rant  issued  by  the  police  justice  directed 
(Code  of  Grim.  Pro.  §  841),  resided  and  un- 
der the  warrant  and  the  indorsements  of  it 
duly  made  (§  843)  was  arrested  in  Schoharie 
county.     Section  844  provided: 

''When  the  defendant  is  arrested  in  an- 
other county,  he  must  be  taken  before  the 
magistrate  who  indorsed  the  warrant,  or  be- 
fore another  magistrate  of  the  same  city  or 
county,  who  may  take  from  the  defendant  an 
undertaking,  with  sufficient  sureties,  to  the 
effect : 

"1.  That  he  will  indemnify  the  county,  and 
town  or  citv,  where  the  bastard  was  or  is 
likely  to  be  born,  and  every  other  county, 
town  or  city,  against  any  expense  for  the 
support  of  the  bastard,  or  of  its  mother  dur- 
ing her  confinement  and  recovery,  and  to  pay 
the  costs  of  arresting  the  defendant,  and  of 
any  order  of  filiation  that  may  be  made,  or 
that  the  sureties  will  pay  the  sum  indorsed 
on  the  warrant;  or, 

"2.  That  the  defendant  will  appear  and  an- 
swer the  charge  at  the  next  county  court  of 
the  county  where  the  warrant  was  issued, 
and  obey  its  order  thereon," 

The  relator  was  not  taken  before  the  mag- 
istrate of  Schoharie  county  who  indorsed  the 
warrant,  or  any  other  magistrate  of  that 
county,  but  was  taken  before  the  police  jus- 
tice of  Troy,  who  entered  upon  the  inquiry 
in  respect  to  the  charge  against  the  relator 
as  provided  in  [531]  section  848.  The  rela- 
tor by  his  counsel  objected  to  the  jurisdic- 
tion of  the  police  justice  to  so  proceed,  upon 
the  ground,  among  others,  that  section  844 
had  not  been  complied  with.  The  objection 
was  overruled,  the  inquiry  conducted  and  the 
order  of  filiation,  certifying  the  reasonable 
costs  of  arresting  the  relator  and  the  sums 
to  be  paid  by  him  for  the  support  of  the 
child  and  mother,  made.     (§  850.) 

Section  861  provides: 

"If  the  defendant  be  adjudged  to  be  the 
father,  he  must  immediately  pay  the  amount 
certified  for  the  costs  of  the  arrest  and  of  the 
order  of  filiation,  and  enter  into  an  under • 
taking,  with  sufficient  sureties  approved  by 
the  magistrates,  to  the  effect, 

"1.  That  he  will  pay  weekly  or  otherwise, 
as  may  have  been  ordered,  the  sum  directed 
for  the  support  of  the  child,  and  of  the 
mother  during  her  confinement  and  recovery, 
or  which  may  be  ordered  by  the  county  court 
of  the  county;  and  that  he  will  indemnify 
the  county,  and  town  or  city  where  the  bas- 
tard was  or  may  be  born  (as  the  case  may 
be),  and  every  other  county,  town  or  city, 
which  may  have  been  or  may  be  put  to  ex- 
pense for  the  support  of  the  bastard,  or  of 
its  mother  during  her  confinement  and  re- 
covery, against  those  expenses,  or  that  the 
sureties  will  do  so,  not  exceeding  the   sum 


mentioned  in  the  undertaking,  and  which 
must  be  fixed  by  the  magistrate;  or, 

"2.  That  he  will  appear  at  the  next  terra 
of  the  county  court  of  the  county,  to  answer 
the  charge  and  obey  its  order  thereon,  or 
that  the  sureties  will  pay  a  sum  equal  to  a 
full  indemnity  for  supporting  the  bastard  and 
its  mother,  as  provided  in  the  first  subdivi- 
sion of  section  844." 

Because  the  relator  did  not  comply  with 
the  provisions  of  this  section,  he  was  com- 
mitted to  the  county  jail.     (§  852.) 

[532]  The  police  justice  did  not  have  the 
power,  under  the  facts  presented,  to  subject 
the  relator  to  the  provisions  of  section  851. 
The  common  law  did  not  make  the  father  of 
a  bastard  liable  for  the  support  of  either  the 
mother  or  the  child,  and  the  liabilitv  of  the 
relator  exists  solely  by  virtue  of  the  statutes. 
(Todd  V.  Weber,  95  N.  Y.  181,  47  Am.  Rep, 
20,  2  Kent's  Com.  [13th  ed.]  p.  215.)  The 
proceedings  by  which  the  liability  shall  be 
determined  and  fixed  are  defined  and  con- 
trolled exclusively  by  the  statutes  which 
must  be  in  their  substance  strictly  and  fully 
complied  with.  (Hutton  v.  Bretsch,  216  X. 
Y.  23,  109  N.  E.  868.) 

In  the  present  case  the  power  of  the  police 
justice  to  proceed  beyond  the  issuance  and 
indorsement  of  the  warrant  (§§  842,  843) 
depended  upon  either  of  the  two  sets  of  facts 
or  conditions,  that  (a)  the  officer  arresting 
the  relator  in  Schoharie  county  had  taken 
him  before  the  magistrate  of  that  county, 
who  indorsed  the  warrant  (§§  843,  844),  and 
the  relator  did  not  give  an  undertaking  as 
provided  in  section  844  and  had  been  taken 
before  the  police  justice  (§§  846,  848),  or 
(b)  the  officer  had  taken  him  before  the 
Schoharie  county  magistrate  and  the  relator 
gave  an  undertaking  as  provided  in  section 

844,  had  been  discharged  from  arrest  (§  845) 
and  the  warrant,  indorsed  with  the  certifi- 
cate of  the  Schoharie  county  magistrate  of 
the  discharge  of  the  relator,  and  the  under- 
taking delivered  to  the  police  justice.      (i5?5 

845,  854.)  The  police  justice  had  not  the 
power  to  commit  the  relator  to  the  county 
jail  unless  the  first  of  such  sets  of  facts  or 
conditions  existed.  (§  852.)  Unless  such 
facts  or  condition  existed,  an  order  of  filia- 
tion did  not  subject  the  relator  to  the  pro- 
visions of  section  851.  Tliose  conclusions  arr 
produced  and  compelled  by  the  mandatory 
and  imperative  commands  of  the  statute. 
The  oflicer  "must"  take  the  defendant  before 
the  magistrate  of  the  county  of  defendant's 
residence  in  order  that  he  mav  take  the  nn- 
dertaking  (§  844)  and,  the  undertaking 
being  [533]  given,  he  "must"  discharge  tho 
defendant  (§  845),  and  thereupon  the  oflicer 
"must"  deliver  the  warrant  indorsed  with  a 
certificate  of  the  discharge,  and  the  under- 
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taking  to  the  magistrate  issuing  the  war- 
rant. If  the  defendant  do  not  give  the 
undertaking  the  officer  "must"  take  him  be- 
fore the  last-named  magistrate,  who  then  and 
in  that  event  "must"  proceed  as  provided  in 
sections  848-860.  When  the  defendant  gives 
the  undertaking,  and  when  it  and  the  war- 
rant indorsed  with  the  certificate  of  defend- 
ant's discharge  are  delivered  to  the  magis- 
trate who  issued  the  warrant,  then  and  in 
that  event  the  magistrate  "must"  proceed  as 
prescribed  in  section  854,  but  an  order  of 
filiation  made  while  so  proceeding  does  not 
subject  the  defendant  to  the  provisions  of 
section  851,  and,  therefore,  does  not  subject 
him  to  any  commitment.  While  the  word 
"must,"  when  used  in  statutes,  is  not  uni- 
Tersally  and  necessarily  mandatory  (Jenkins 
V.  Putnam,  106  N.  Y.  272,  12  N.  E.  613; 
In  re  Thurber,  162  N.  Y.  244,  252,  56  N.  E. 
t>31),  here,  indubitably,  the  directions  of  the 
sections  are  mandatory  and  imperative.  The 
validity  of  the  order  of  filiation  and  the  com- 
mitment  depended  upon  a  strict  compliance 
with  the  substance  of  them.  Such  conclusion 
rests  upon  either  of  two  rules  which,  while 
akin,  are  not  identical.  The  one,  the  juris- 
diction or,  in  other  words,  the  power  of  a 
judicial  tribunal  to  try  or  inquire  and  ad- 
judji^e  in  a  proceeding  purely  statutory,  in 
which  the  subject-matter  and  the  remedy  are 
purely  the  creatures  of  the  statutes,  is  de- 
limited and  confined  by  the  provisions  of 
those  statutes.  An  invalidity  of  its  determi- 
nation or  adjudication  in  the  proceeding  will 
result  from  its  action  in  disobedience  to  or 
contravention  of  the  statutory  requirements, 
as  well  as  from  its  lack  of  power  to  take 
cognizance  of  the  claim  or  accusation — want 
of  jurisdiction  of  the  subject-matter — or  to 
secure  the  constructive  or  actual  appearance 
of  the  defendant  or  accused — >want  of  juris- 
diction of  the  person.  The  order  of  filiation 
was  void  unless  all  the  material  requirements 
[534]  of  the  statute  were  substantially  com- 
plied with.  (People  v.  Higgins,  151  N.  Y. 
570,  45  N.  E.  1033;  Hutton  v.  Bretsch,  216 
N.  Y.  23, 109  N.  E.  858;  Sprague  v.  Eccleston, 
1  Lans.  (N.  Y.)  74;  People  v.  Crispi,  106 
App.  Div.  176,  94  N.  Y.  S.  372;  Brahmstead 
v.  Ward,  44  Wis.  591;  State  v.  Wakefield, 
60  Vt.  618,  16  Atl.  181.)  The  other,  com- 
pliance with  the  commands  of  a  mandatory 
statute,  is  a  condition  precedent  to  the  valid- 
ity of  an  act  or  determination  under  it.  The 
mode  or  way  in  which  the  act  shall  be  done 
or  the  determination  reached  prescribed  by  it 
must  be  strictly  pursued,  otherwise  the  act 
or  the  determination  will  be  void.  (2  Liewis* 
Sutherland  Statutory  Const.  [2d  ed.]  §  627; 
State  y.  Perkins,  58  Vt.  722,  5  Atl.  894; 
In  re  Norwegian  St.  81  Pa.  St.  349.) 

From  the  facts  and  the  references  to  the 
Code  sections  already  stated  it  is  clear  and 
Ann.  Cas.  1917D — 15. 
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certain  that  the  police  justice  did  not  obey- 
in  matters  of  substance,  or  proceed  in  con- 
formity with  the  statutory  requirements. 
His  power,  from  the  commencement  of  the 
proceeding  to  its  termination  came  to  him 
through  and  as  given  in  those  mandatory  and 
imperative  provisions  and  a  step  or  act  in 
the  proceeding  in  disobedience  of  or  in  con- 
flict with  tliem  was  coram  non  judice.  For 
the  reasons  stated  the  order  of  filiation  was 
void  and  the  relator  did  not  become  subject 
to  the  provisions  of  section  852. 

This  conclusion  does  not  conflict  with  the 
directions  of  section  684  of  the  Code  of  Crim- 
inal Procedure  to  the  effect  that  a  departure 
from  the  prescribed  form  or  mode  of  plead- 
ings or  proceedings  not  prejudicing  a  sub- 
stantial right  of  the  defendant  does  not  ren- 
der a  judgment  or  proceeding  invalid.  The 
procedure  of  the  officer  and  the  police  justice 
was  prejudicial  to  the  relator  in  three  re- 
spects: (1)  It  deprived  him  of  the  right  to 
give  an  undertaking  under  section  844  in  the 
county  of  his  residence  and  tliereby  secure  his 
discharge  from  arrest.  (2)  It  subjected  him 
to  the  provisions  of  sections  851,  852,  where- 
as if  he  had  given  an  undertaking  under  sec- 
tion [535]  844  those  sections  would  have  been 
inapplicable.  (3)  He  could  give  an  under- 
taking under  either  subdivision  of  section  844 
and  have,  upon  an  appeal  to  the  county 
court  from  an  order  of  filiation,  a  full  re- 
hearing, that  is,  he  could  appeal  from  the 
entire  order.  He  could  not  give  an  under- 
taking under  subdivision  1  of  section  851  and 
appeal  from  the  entire  order;  his  appeal  in 
that  case  would  be  limited  to  the  part  of  the 
order  fixing  the  weekly  or  other  allowances 
to  be  paid.     (§§  861,  862,  864,  865,  867.) 

The  reasons  for  reversal  are  not  opposed, 
at  any  point,  to  those  for  the  decision  in 
People  v.  Eberspacher,  79  Hun  410,  29  N.  Y. 
S.  796.  The  mere  illegality  of  the  act  of  the 
officer  in  refusing  to  take  the  relator  before 
the  magistrate  of  Schoharie  county,  or  in 
taking  him  directly  before  the  police  justice 
is  not  the  basis  for  our  conclusion.  The 
basis  for  it  is  that  the  taking  of  the  relator 
before  the  Schoharie  county  magistrate  was 
a  condition  precedent,  by  virtue  of  the  statu- 
tory requirements,  to  the  making  of  the  in- 
quiry and  the  order  of  filiation,  and  was  not 
fulfilled.  This  feature  was  lacking  in  the 
Eberspacher  case.  The  relator  did  not  waive 
the  nonfulfillment  (Jones  v.  Jones,  108  N. 
Y.  415,  425,  15  N.  E.  707,  2  Am.  St.  Rep. 
447;  Baird  v.  Heifer,  12  App.  Div.  23,  42 
N.  Y.  S.  484)  and  was  not  bound  to  appeal 
from  the  order  of  filiation  in  order  that  he 
might  escape  its  effect.  Inasmuch  as  it  was 
void,  because  the  police  justice  transgressed 
his  power,  the  relator  might  assert  its  inva- 
lidity through  the  writ  of  habeas  corpus.     I 
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concur  in  the  opinion  of  my  brother  Chief 
Judge  Bartlett. 

The   order   of   the   appellate   division    and 
county  court  sliould  be  rcvcrsod  and  the  re- 


lator discharged. 


WiLLARD  Bartlhtt,  Ch.  J. — I  concur  in  the 
opinion  of  our  brother  Collin  for  reversal 
and  the  discharge  of  the  relator.  I  would 
add  a  few  words  as  to  the  proposition  that 
the  police  justice  in  Troy  had  jurisdiction 
irrespective  of  the  unlawful  methods  by  which 
the  relator  [536]  was  brought  before  him. 
Under  the  statute,  if  the  relator  had  been 
arrested  in  the  county  where  the  warrant 
was  issued,  the  police  justice  would  undoubt- 
edly have  had  jurisdiction  of  the  offense;  but 
when  the  defendant  is  arrested  in  another 
county,  as  was  the  case  here,  he  must  be 
afforded  an  opp9rtunity  before  a  magistrate 
of  that  county  to  give  the  undertaking  pre- 
scribed-in  section  844  of  the  Code  of  Crimi- 
nal Procedure.  If  he  gives  it  he  can  be  tried 
only  in  the  county  court  of  the  county  in 
which  the  warrant  was  issued, — not  by  tlie 
magistrate  who  issued  the  warrant.  It  is 
only  in  default  of  his  giving  the  requisite 
undertaking  that  the  magistrate  issuing  the 
warrant  has  power  to  try  the  case.  (Code 
Crim.  Proc.  §§  846,  848.)  As  the  relator  was 
deprived  of  the  opportunity  of  giving  such 
undertaking  he  was  not  chargeable  with  any 
default  in  that  respect. 

The  argument  of  the  respondent  necessa- 
rily rests  upon  the  proposition  that  the  Troy 
police  justice  had  jurisdiction  to  try  bastardy 
proceedings  generally,  irrespective  of  the  cir- 
cumstances attendant  upon  the  arrest  of  the 
defendant.  This  proposition  is  erroneous. 
Under  the  Code  of  Criminal  Procedure  as  ap- 
plicable to  second  class  cities  {Second  Class 
Cities  Law  [Cons.  Laws,  ch.  63]  §  186)  the 
police  justice  had  jurisdiction  to  try  bastardy 
proceedings  only  where  the  defendant  was 
arrested  in  the  county  of  the  police  justice, 
or  where,  having  been  arrested  in  another 
county  and  having  been  afforded  an  oppor- 
tunity to  give  the  security  prescribed  by  law, 
he  has  failed  to  give  it.  Neither  of  these 
conditions  existed  in  the  present  case. 

Seabuby,  J.  (dissenting) . — I  am  unable  to 
agree  with  the  judgment  about  to  be  rendered 
in  this  case  and  desire  to  state  the  reasons 
for  my  dissent. 

On  July  28th,  1914,  the  overseer  of  the 
poor  of  the  city  of  Troy  made  application  to 
the  police  justice  of  that  city  pursuant  to 
section  840  of  the  Code  of  Criminal  Proce- 
dure, [537]  to  inquire  into  the  charge  that 
one  Agnes  Muckle,  a  resident  of  said  city, 
was  pregnant  of  a  bastard  child  likely  to  be 
born  and  to  become  chargeable  to  the  city  of 
Troy.      The    police   justice   examined   Agnes 


Muckle  under  oath  and  ascertained  from  sucb 
examination  that  she  charged  that  the  rela- 
tor was  the  father  of  the  child  of  which  she 
was  pregnant.  The  police  justice  thereupon 
issued  a  warrant  for  the  arrest  of  the  relator 
and  caused  the  same  to  be  delivered  to  a 
police  officer  of  the  city  of  Troy.  An  indorse- 
ment made  upon  the  warrant  by  the  police 
justice  of  the  city  of  Troy  directed  that  tuiy 
bond  that  might  be  taken  of  the  relator 
should  be  in  the  sum  of  $500.  By  an  indorse- 
ment made  on  said  warrant  by  one  Wells,  a 
justice  of  the  peace  of  the  county  of  Scho< 
harie,  the  arrest  of  the  relator  was  author- 
ized  to  be  made  under  said  warrant  in  the 
count}^  of  Schoharie.  On  August  8th,  1914, 
at  Howe's  Cave,  in  the  county  of  Schoharie, 
the  relator  was  arrested.  Up  to  this  point 
it  is  not  claimed  that  any  irregularity  in 
procedure  occurred.  The  course  which  should 
then  have  been  followed  is  defined  in  section 
844  of  the  Code  of  Criminal  Procedure.  That 
section  provides  as  follows:  "When  the  de- 
fendant is  arrested  in  another  county,  he 
must  be  taken  before  the  magistrate  who  in- 
dorsed the  warrant,  or  before  another  magis- 
trate of  the  same  city  or  county,  who  may 
take  from  the  defendant  an  undertaking,  with 
sufficient  sureties,  to  the  effect:  1.  That  he 
will  indemnify  the  county,  and  town  or  city, 
where  the  bastard  was  or  is  likely  to  be  born^ 
and  every  other  county,  town  or  city,  against 
any  expense  for  the  support  of  the  bastard, 
or  of  its  mother  during  her  confinement  and 
recovery,  and  to  pay  the  costs  of  arresting 
the  defendant,  and  of  any  order  of  filiation 
that  may  be  made,  or  that  the  sureties  will 
pay  the  sum  indorsed  on  the  warrant;  or,  2. 
That  the  defendant  will  appear  and  answer 
the  charge  at  the  next  county  court  of  the 
county  where  the  warrant  was  issued,  and 
obey  its  order  thereon."  Instead  of  taking 
the  [538]  relator  before  a  magistrate  of 
Schoharie  county  in  the  manner  provided  in 
section  844  of  the  Code  of  Criminal  Proce- 
dure, the  officer  making  the  arrest  took  the 
relator  directly  before  the  police  justice  of 
the  city  of  Troy  who  issued  the  original  war- 
rant. The  relator  objected  to  the  jurisdiction 
of  the  police  justice  to  proceed  with  the  in- 
quiry then  pending  before  him  on  the  ground 
that  section  844  of  the  Code  of  Criminal 
Procedure  had  not  been  complied  with.  The 
police  justice  overruled  the  objection,  and 
proceeded  with  the  inquiry  in  the  regular 
way  and  entered  an  order  of  filiation  certi- 
fying the  sum  to  be  paid  by  the  relator  for 
the  support  of  the  child  and  mother  and  rea- 
sonable costs  incident  to  arresting  the  rela- 
tor. Upon  the  failure  or  refusal  of  the  re- 
lator to  comply  with  the  provision  of  this 
order  he  was  committed  to  the  county  jail. 
The  relator  then  sued  out  a  writ  of  habeas 
corpus.     Whether  in  such  a  case  the  writ 
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should  be  flustained  »  the  question  to  b« 
determined  upon  this  appeal.  Proceedings  un- 
der the  statute  in  a  bastardy  case  while  par- 
taking of  the  nature  of  both  a  criminal  pros- 
ecution and  a  civil  suit  are  quasi-criminal. 
The  proceedings  taken  under  the  statute 
must  be  in  conformity  to  its  proyisions. 
(Hutton  V.  Bretsch,  216  N.  Y.  23,  109  N.  E. 
858.)  The  police  justice  of  the  city  of  Troy 
had  jurisdiction  to  hear  and  determine  bas- 
tardy proceedings.  The  proceeding  against 
the  relator  was  such  a  proceeding.  The  po- 
lice justice  of  the  city  of  Troy,  therefore, 
had  jurisdiction  of  the  subject-matter.  The 
defendant  was  actually  arraigned  before  the 
police  justice  of  the  city  of  Troy,  and  was 
present  during  the  whole  proceeding.  The 
police  justice  had  jurisdiction  of  the  person 
of  the  relator,  unless  the  irregularity  exist- 
ing in  the  method  by  which  the  relator  was 
brought  from  Schoharie  county  to  Rensselaer 
county  served  to  deprive  him  of  that  juris- 
diction. It  is  now  settled  that  where  one  is 
held  by  a  final  judgment  or  decree  of  a  court 
which  had  jurisdiction  of  the  subject-matter 
and  person,  habeas  corpus  will  not  lie,  and 
the  writ  cannot  be  made  to  perform  [539] 
the  functions  of  a  writ  of  error.  (People 
V.  Kaiser,  206  N.  Y.  46,  52,  99  N.  E,  197; 
People  V.  Frost,  198  N.  Y.  110,  91  N.  E. 
376,  139  Am.  St.  Rep.  801;  McNamara  v. 
Henkel,  226  U.  S.  520,  33  S.  Ct.  146,  67  U. 
S.  (L.  ed.)  330;  In  re  Gregory,  219  U.  S. 
210,  31  S.  Ct.  143,  55  U.  S.  (L.  ed.)  184.) 

In  section  2016  of  the  Code  of  Civil  Proce- 
dure it  is  provided  that  a  writ  of  habeas 
corpus  cannot  issue  when  the  relator  is  held 
"by  virtu*  of  the  final  judgment  or  decree, 
of  a  competent  tribunal  of  civil  or  criminal 
jurisdiction.**  The  order  of  filiation  finally 
determining  the  bastardy  proceeding  was  a 
"final  judgment  or  decree"  within  the  mean- 
ing of  section  2016  of  the  Code  of  Civil 
Procedure.  In  People  v.  Kaiser  (supra) 
Judge  Gray  said:  ''The  summary  remedy  of 
a  writ  of  habeas  corpus,  which  is  open  to 
every  person  detained  in  custody,  that  the 
legality  of  his  detention  may  be  inquired  into, 
cannot  perform  the  functions  of  an  appeal 
from  the  judgment  of  conviction.  The  court, 
before  which  a  prisoner  is  brought  under  the 
writ,  will  inquire  into  the  question  of  juris- 
diction and  if  it  appears  that  the  power 
existed  to  pronounce  the  judgment,  the  writ 
inu.st  be  dismissed.*'  In  the  case  under  re- 
view the  police  justice  of  the  city  of  Troy 
dearly  had  jurisdiction  of  the  subject-matter, 
and.  as  already  pointed  out,  he  had  juris- 
diction of  the  person  of  the  relator,  unless 
the  irregularity  existing  in  the  method  by 
which  the  relator  was  brought  from  Scho- 
harie county  to  Rensselaer  county  deprived 
him  of  that  jurisdiction.  Wlietlier  that  ir- 
regularity served  to  deprive  the  police  jus- 
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tice  of  jurisdiction  of  the  person  of  the  re- 
lator is,  as  I  view  this  case,  the  only  question 
which  is  presented  for  determination.  It  is 
a  settled  principle  of  law  that  the  jurisdic- 
tion of  a  court  in  which  one  is  charged  with 
an  offense  is  not  impaired  by  the  manner  in 
which  the  person  charged  is  brought  before 
it.  (Mahon  v.  Justice,  127  U.  S.  700,  712,  8 
S.  Ct.  1204,  32  U.  S.  (L.  ed.)  283;  Kerr  v. 
Illinois,  119  U.  S.  436,  437,  7  S.  Ct.  225, 
30  U.  S.  (L.  ed.)  421;  State  v.  Smith,  1 
Bailey  L.  (S.  C.)  283,  19  Am.  Dec.  679;  State 
V.  Brewster,  7  Vt.  118;  State  v.  Ross,  21  la, 
467;  U.  S.  v.  Lawrence,  13  Blatchf.  [540] 
295,  26  Fed,  Cas.  No.  15,573;  U.  S.  v.  Cald- 
well, 8  Blatchf.  131,  25  Fed.  Cas.  No.  14,707 ; 
People  V.  Rowe,  4  Park.  Crim.  (N.  Y.)  253.) 
It  is  said  that  this  principle,  now  firmly 
fixed  in  our  jurisprudence,  was -first  clearly 
enunciated  by  Lord  Tenterden  in  Ex  p.  Scott, 
9  B.  &  C.  446,  17  K  C.  L.  416.  In  that  case 
a  rule  nisi  had  been  obtained  for  a  habeas 
corpus.  It  appeared  that  an  indictment  for 
perjury  had  been  foutid  against  the  relator 
and  a  warrant  for  her  arrest  had  been  issued. 
The  police  officer  to  whom  the  warrant  was 
directed  apprehended  the  relator  at  Brussels 
and  brought  her  to  England.  In  determining 
the  question  raised  by  the  objection  of  the 
relator  Lord  Tenterden,  Ch.  J.,  said:  "The 
question,  therefore,  is  this,  whether  if  a  per- 
son charged  with  a  crime  is  found  in  this 
country,  it  is  the  duty  of  the  court  to  take 
care  that  such  a  party  shall  be  amenable  to 
justice,  or  whether  we  are  to  consider  the 
circumstances  under  which  she  was  brought 
here.  I  thought,  and  still  continue  to  think, 
that  we  cannot  inquire  into  them.  If  the  act 
complained  of  were  done  against  the  law  of 
a  foreign  country  that  country  might  have 
vindicat(?d  its  own  law.  If  it  gave  her  a 
right  of  action,  she  may  sue  upon  it.'*  The 
doctrine  thus  declared  by  Lord  Tenterden 
seems  never  to  have  been  departed  from.  In 
Mahon  v.  Justice  (supra)  Mr.  Justice  Field 
after  reviewing  the  authorities  said:  "There 
is  indeed  an  entire  concurrence  of  opinion  as 
to  the  ground  upon  which  a  release  of  the 
appellant  in  the  present  case  is  asked,  name- 
ly, that  his  forcible  abduction  from  another 
state,  and  conveyance  within  the  jurisdiction 
of  the  court  holding  him,  is  no  objection  to 
his  detention  and  trial  for  the  offense  charged. 
They  all  proceed  upon  the  obvious  ground 
that  the  offender  against  the  law  of  the  state 
is  not  relieved  from  liability  because  of  per- 
sonal injuries  received  from  private  j^arties, 
or  because  of  indignities  committed  against 
another  state.  It  would  indeed  he  a  strange 
conclusion,  if  a  party  charged  icith  a  crimi- 
nal offense  could  ho  excused  from  answering 
to  the  government  [541]  tohose  Iwios  he  had 
violated  hecause  other  parties  had  done  vio- 
lence to  him,  and  also  committed  an  offense 
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against  the  laws  of  another  state."  In  Peo- 
ple V.  Eberspacher,  79  Hun  410,  411,  29  N. 
Y.  S.  796,  a  complaint  was  made  out  and  a 
warrant  issued  by  a  court  having  jurisdic- 
tion of  the  offense  charged.  The  defendant 
was  arrested  in  another  county,  the  warrant 
not  being  properly  indorsed,  and  was  denied 
his  request  to  be  Ciaken  before  a  magistrate 
of  that  county  to  enable  him  to  give  bail. 
On  being  arraigned  the  defendant  asked  his 
discharge  on  the  ground  of  the  illegality  of 
his  arrest  and  the  denial  of  his  privilege  to 
give  bail  before  a  magistrate  in  the  county 
of  his  arrest.  Mr.  Justice  CuUen  in  that 
case  said:  "We  think  that  the  point  as  to 
the  defendant's  arrest  does  not  affect  the 
validity  of  his  trial  and  conviction.  The 
complaint  was  made  and  a  warrant  properly 
issued,  and  the  court  had  jurisdiction  of  the 
offense  charged.  It  was,  therefore,  author- 
ized to  try  and  determine  the  complaint 
against  the  defendant  whenever  he  might  be 
brought  before  the  court.  The  general  rule 
is  that  it  is  no  defense  to  a  criminal  prose- 
<Hition  that  the  defendant  was  illegally  or 
forcibly  brought  within  the  jurisdiction  of 
the  court."  Such  is,  I  believe,  the  general 
rule  applicable  to  a  case  where  one  is  ac> 
cused  of  crime  and  is  brought  improperly  or 
by  some  unlawful  method  within  the  juris- 
diction of  the  court  in  which  the  charge  is 
pending  against  him.  I  can  see  no  valid  dis- 
tinction, either  in  principle  or  based  on  the 
'statutes  applicable  to  this  particular  pro- 
ceeding, which  calls  for  the  application  of  a 
different  rule  to  this  case.  If  the  relator 
was  unlawfully  brought  from  Schoharie  coun- 
ty to  Rensselaer  county  those  who  committed 
the  wrong  may  be  held  responsible,  but  that 
fact  is  not  a  reason  why  the  tribunal  in 
which  the  charge  is  pending  should  refuse  to 
try  the  accused  or  for  discharging  him  from 
custody.  The  wrongful  method  by  which  the 
relator  was  brought  to  Rensselaer  county  is 
not  condoned.  It  is  ignored.  In  such  cases 
the  law  applies  the  [542]  same  principle  that 
it  does  in  the  reception  upon  a  trial  of  com- 
petent evidence  which  was  obtained  by  decep- 
tion or  unlawful  means.  In  such  cases  the 
court  does  not  sanction  the  deception  prac- 
ticed or  the  unlawful  means  employed,  but 
it  does  not  on  that  account  exclude  the  evi- 
dence. As  remarked  by  Chief  Judge  Bartlett, 
in  a  recent  case:  "This  is  very  far  from  ap- 
proval." (People  V.  Buffom,  214  N.  Y.  63, 
56,  Ann.  Cas.  1916D  962,  108  N.  E.  184.) 
The  application  of  a  different  rule  would 
seriously  embarrass  the  proper  administra- 
tion of  justice.     (U.  S.  V.  Lawrence,  supra, 
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It  is  suggested  that  the  illegal  act  of  the 
police  officer  in  taking  the  relator  to  Rensse- 
laer county  and  refusing  to  take  him  before 
a  magistrate  of  Schoharie  is  not  the  reason 


for  the  conclusion  that  the  police  justice  of 
the  city  of  Troy  was  without  jurisdiction  and 
it  is  urged  that  the  police  justice  was  without 
jurisdiction  because  the  taking  of  the  relator 
before  a  magistrate  of  Schoharie  county  was 
a  condition  precedent  by  virtue  of  statutory 
requirements,  to  conducting  the  proceedings 
and  making  the  order  of  filiation.  The  fact 
that  the  method  by  which  one  charged  in  a 
bastardy  proceeding  is  to  be  brought  to  the 
county  where  the  charge  is  pending  is  pre- 
scribed by  statute  does  not  seem  to  me  to 
distinguish  this  case  from  any  other  where 
the  accused  is  brought  in  an  illegal  manner 
before  the  court  where  the  accusation  against 
him  is  pending.  In  that  case,  as  in  others, 
the  law  prescribes  a  lawful  manner  by  which 
one  who  is  charged  with  an  offense  may  be 
brought  within  the  jurisdiction  where  the 
charge  is  pending.  But  if  the  person  accused 
is  brought  before  the  tribunal  in  which  the 
charge  is  pending  in  an  unlawful  manner, 
the  jurisdiction  of  the  court  is  not  thereby 
impaired  and  that  jurisdiction  cannot  be  de- 
feated by  the  plea  that  compliance  with  the 
lawful  method  of  bringing  the  accused  within 
the  jurisdiction  is  a  condition  precedent  to 
the  exercise  by  the  court  of  its  jurisdiction 
over  him.  The  jurisdiction  of  the  police 
justice  of  the  city  of  Troy  over  the  person 
[543]  of  the  relator  was  not  impaired  by  the 
manner  in  which  the  relator  was  brought 
before  him,  and  as  that  magistrate  had  juris- 
diction of  the  subject-matter  of  the  proceed- 
ing, the  commitment  issued  pursuant  to  the 
order  of  filiation  cannot  properly  be  reviewed 
under  a  writ  of  habeas  corpus. 

It  follows  that  the  order  appealed  from 
dismissing  the  writ  should  be  affirmed,  with 
costs. 

PouNi),  J. — I  think  that  the  officer  exceed- 
ed his  powers  when  he  brought  relator  before 
the  police  justice  of  the  city  of  Troy,  but  I 
am  unable  to  reach  the  conclusion  that  the 
Troy  magistrate  thereby  lost  jurisdiction. 

It  has  often  been  held  that  it  is  no  defense 
to  a  criminal  prosecution  that  the  defendant 
was  illegally  brought  within  the  jurisdiction. 
(People  V.  Eberspacher,  79  Hun  410,  29  N. 
Y.  S.  796;  People  v.  Iverson,  46  App.  Div. 
301,  61  N.  Y.  S.  220;  Kerr  v.  Illinois,  119 
U.  S.  436,  7  S.  Ct.  226,  30  U.  S.  (L.  ed.) 
421.) 

The  Code  of  Criminal  Procedure  (§  165) 
ireads  as  follows:  "The  defendant  mu9t  in 
all  cases  be  taken  before  the  magistrate  with- 
out unnecessary  delay,  and  he  may  give  bail 
at  any  hour  of  the  day  or  night.** 

Tlie  magistrate  does  not  lose  jurisdiction 
by  reason  of  unnecessary  delay  on  the  part 
of  the  officer.  Habeas  corpus  may  grant  re- 
lief during  the  period  of  unlawful  detention. 
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but  not  for  that  reason  after  the  prisoner  is 
brought  before  the  magistrate. 

The  Code  of  Criminal  Procedure  (§  173) 
provideB:  ^The  defendant  mitst  he  informed 
by  the  officer  that  he  acts  under  the  authority 
of  the  warrant)  and  he  must  also  show  the 
warrant,  if  required/' 

The  magistrate  should  not  discharge  de- 
fendant because  the  officer  had  not  stated  his 
authority  and  shown  his  warrant. 

The  Code  of  Criminal  Procedure  (§  180) 
provides:  "When  arresting  a  person  without 
a  warrant  the  officer  must  inform  him  of  the 
authority  of  the  officer  and  the  [544]  cause 
of  the  arrest,  except  when  the  person  arrested 
is  in  the  actual  commission  of  a  crime,  or  is 
pursued  immediately  after  an  escape." 

The  magistrate  would  have  jurisdiction,  al- 
though the  arrest  was  illegally  made. 

These  provisions  and  others  of  like  nature 
are  directions  to  the  officer  or  person  making 
an  arrest,  which  he  disregards  at  his  peril, 
but  they  have  no  bearing  on  the  question  of 
jurisdiction. 

The  Code  of  Criminal  Procedure  (§  844) 
has  to  do  with  the  duty  of  the  officer  to  per- 
mit defendant  to  give  an  undertaking  with- 
out being  brought  before  the  magistrate  who 
issued  the  warrant.  The  magistrate  may,  if 
such  an  undertaking  is  given,  then  proceed 
in  the  absence  of  the  defendant  (Code  Crim. 
Pro.  §  855)  in  the  same  manner  as  if  the 
arrest  had  been  made  in  his  county  (Code 
Crim.  Pro.  §  854). 

It  was  the  duty  of  the  magistrate,  if  de- 
fendunt  tens  brought  before  him,  to  inquire 
into  the  charge,  and  not  into  the  question 
of  how  defendant  was  brought  there.  (Code 
Crim.  Pro.  §  848.) 

The  orders  should  be  affirmed. 

Chase  and  Hogan,  JJ.,  concufr  with  Collin, 
J.,  and  Willard  Bartlett,  Ch.  J.;  Seabury,  J., 
reads  dissenting  opinion,  and  Cuddeback  and 
Pound,  JJ.,  in  memorandum,  concur. 

Orders  reversed,  etc. 


NOTE. 

Jiuisdiotlon  to  Try  Prisoner  Forcibly 
or  Unlawfully  Bronsht  within  Jnris- 
diction. 

A  substantially  unbroken  line  of  earlier 
decisions  supports  the  holding  in  Ex  p.  Davis, 
51  Tex.  Crim.  608,  14  Ann.  Cas.  522,  that 
the  jurisdiction  of  a  criminal  court  is  not 
affected  by  the  fact  that  the  accused  is 
brought  from  a  foreign  jurisdiction  by  forci- 
ble or  unlawful  means.  To  the  same  effect 
are  several  more  recent  decisions:  People  v. 
Eberspacher,  79  Hun  410,  29  N.  Y.  S.  796; 
People  v.  Jeratino,  62  Misc.  587,  116  N.  Y.  S. 
1121;  People  v.  Cuatt,  70  Misc.  453,  126  N. 
Y.  S.  1114;  People  v.  Harmer,  75  Misc.  399, 


V.  SHELL.  229 

135  N.  Y.  S.  529;  Matter  of  Dows,  1  Phila. 

(Pa.)  234,  8  Leg.  Int.  138.  Thus  in  People 
V.  Eberspacher,  supra,  which  was  followed  in 
the  other  New  York  cases  cited,  the  court 
said:  "The  general  rule  is  that  it  is  no  de- 
fense to  a  criminal  prosecution  that  the  de- 
fendant was  illegally  or  forcibly  brought 
within  the  jurisdiction  of  the  court."  In 
Matter  of  Dows,  supra,  the  contention  that 
the  rights  of  the  jurisdiction  whence  the  de- 
fendant was  wrongfully  brought  should  be 
protected  was  discussed  as  follows:  ''It  may 
be  that,  in  the  proceeding,  the  territory  of 
Michigan  has  been  unlawfully  invaded;  but 
the  prisoner,  even  though  he  be  a  citizen  of 
Michigan,  cannot  raise  the  question,  because 
his  rights  are  not  involved  in  it.  His  viola- 
tion of  our  law  made  it  his  duty  for  him  to 
be  here  and  stand  his  trial.  His  rights  are 
not  invaded  by  the  enforcement  of  duty.  The 
modes  of  enforcing  it — the  forms  of  arrest — 
are  not  for  his  sake,  but  for  the  order  of 
society,  and  he  acquires  no  right  of  com- 
plaint when  they  are  not  adhered  to.  If  the 
order  of  the  state  of  Michigan  has  been  of- 
fended, the  state  will  know  how  to  redress 
the  wrong.  It  will  be  little  better  than  judi- 
cial quixotism,  if  I  should  undertake  to  de- 
fend the  dignity  of  Michigan,  when  she  has 
not  discovered  that  it  is  injured.  I  have  no 
right  to  do  so  at  the  instance  of  the  pris- 
oner." 

In  Kansas  it  seems  that  a  distinction  is 
drawn  between  a  case  where  the  accused  is 
taken  wrongfully  from  another  state  and  one 
where  he  is  illegally  arrested  in  another 
county  of  the  same  state.  In  State  v.  Sim- 
mons, 39  Kan.  262,  18  Pac.  177,  wherein  it 
appeared  that  a  Kansas  sheriff  arrested  the 
accused  in  Nebraska  and  brought  him  by 
force  into  the  jurisdiction,  the  court,  in  dis- 
charging the  accused  from  custody,  said:  "It 
would  not  be  proper  for  the  courts  of  this 
state  to  favor,  or  even  to  tolerate,  breaches 
of  the  peace  committed  by  their  own  officers 
in  a  sister  state,  by  sustaining  a  service  of 
judicial  process  procured  only  by  such  a 
breach  of  the  peace."  But  in  State  v.  May, 
57  Kan.  428,  46  Pac.  709,  it  was  held  to  be 
no  objection  to  the  jurisdiction  that  the  ac- 
cused was  illegally  brought  from  another 
county.  State  v.  Simmons,  supra,  not  being 
referred  to  in  the  decision.  The  court  said: 
"The  district  court  of  Harvey  county  had 
jurisdiction  to  try  the  defendant  notwith- 
standing the  irregularity  or  the  illegality  of 
his  original  arrest  in  Sumner  county.  No 
other  sovereignty  was  invaded.  A  warrant 
might  have  been  properly  served  upon  the 
defendant  in  any  county  of  the  state,  whose 
sovereignty  is  coextensive  with  its  external 
boundaries,  and  the  jurisdiction  of  whose 
courts  for  the  apprehension  of  alleged  offend- 
ers upon  proper  process  is  not  affected  by 
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county  lines.  His  original  arrest  was  irregu- 
lar, but  this  does  not  affect  the  jurisdiction 
of  the  court  into  which  he  was  afterward 
brought  by  regular  process  of  law." 

In  the  reported  case  the  court  holds  that  a 
failure  to  comply  with  a  statute  providing 
that  a  person  arrested  in  one  county  in  filia- 
tion proceedings  brought  in  another  shall  be 
taken  before  a  magistrate  in  the  county 
where  he  is  arrested  and  afforded  an  oppor- 
tunity to  give  security,  deprives  the  court 
where  the  proceedings  are  pending  of  juris- 
diction to  try  the  accused.  The  decision  is 
rested  wholly  on  the  ground  that  the  statute 
by  mandatory  language  makes  the  prescribed 
procedure  a  condition  precedent  to  the  trial, 
and  the  court  expressly  states  that  its  hold- 
ing does  not  overturn  the  rule  laid  down  in 
People  V.  Eberspacher,  supra. 

The  decision  in  the  recent  case  of  People 
V.  Turney,  273  111.  646,  113  N.  E.  106,  is 
also  apparently  consistent  with  the  earlier 
decisions  in  that  jurisdiction  that  the  man- 
ner in  which  the  accused  is  brought  within 
the  jurisdiction  will  not  be  considered.  In 
that  case  it  was  held  that  a  convict  brought 
into  court  on  a  writ  of  habeas  corpus  ad 
testificandum  could  not  be  tried  on  a  crimi- 
nal charge.  The  court  said:  "It  was  the 
duty  of  the  superintendent  [of  the  reforma- 
tory] to  produce  Letukas  in  response  to  the 
writ  of  habeas  corpus  ad  testificandum  but 
it  was  also  his  duty  to  retain  custody  of 
him,  and  the  court  had  no  power  to  take 
him  out  of  the  custody  of  that  officer." 


SOHMITT 

V. 
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Oontraots  —  Validity  —  Agreement  to 
Prevent  Bidding  at  Judicial  Sale. 

Plaintiff  and  three  others  were  joint  own- 
ers of  certain  corporate  stock  subject  to  a 
mortgage  for  the  purchase  price  thereof.  On 
foreclosure  of  the  mortgage,  plaintiff  was 
preparing  to  bid  on  the  stock,  when  he  was 
told  by  two  of  the  other  owners  that  the 
mortgagee  had  agreed  to  bid  in  the  stock  for 
the  amount  of  the  debt  and  transfer  it  to 
the  three  owners  on  payment  of  the  purchase 
price,  thereby  eliminating  the  interest  of  the 
fourth  owner.  Plaintiff  thereupon  ceased  his 
efforts  to  raise  the  money  with  which  to 
compete  in  the  bidding,  and.  after  the  sale, 
discovered  that  the  real  agreement  between 


the  purchaser  and  the  other  two  owners  was, 
that  the  stock  should  be  transferred  to  them, 
so  that  plaintiff  was  also  eliminated  as  an 
owner.  It  is  held  that  the  agreement  be- 
tween the  purchaser,  plaintiff,  and  the  two 
owners  to  prevent  competition  in  the  bidding 
was  a  fraud  upon  the  fourth  owner,  and 
therefore  could  not  be  specifically  enforced 
in  equity. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Milwaukee 
county:     LuDWic,  Judge. 

Action  by  Conrad  Schmitt,  plaintiflT, 
against  E.  C.  Franke  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

[347]  This  is  an  action  in  equity  to  en- 
force specific  performance  of  an  alleged  oral 
agreement  to  transfer  to  plaintiff  an  undi- 
vided one-third  interest  in  701  shares  of  cor- 
porate stock  of  the  Schmitt  Brothers  Tobacco 
Works  and  to  impress  a  trust  in  the  plain- 
tiff's favor  upon  501  shares  thereof  now  in 
the  hands  of  the  defendants.  Tlie  relief  was 
denied  on  the  ground  that  a  part  of  the  oral 
contract  for  the  transfer  of  the  stock  was 
[348]  an  arrangement  to  restrict  public  bid- 
ding at  a  judicial  sale  of  said  stock,  and  that 
the  plaintiff  was  barred  of  relief  in  equity 
by  having  become  a  party  to  said  last  named 
arrangement. 

The  facts  found  by  the  court  were  in  sub- 
stance as  follows:  Prior  to  June,  1907,  the 
plaintiff  and  his  brothers,  C.  M.  Schmitt  (one 
of  the  respondents  here)  and  Mathias  F. 
Schmitt,  were  minority  stockholders  in  the 
Hansen-Schroitt  Company,  a  tobacco  manu- 
facturing corporation  at  Milwaukee,  the  said 
C  M.  and  Mathias  being  actively  engaged  in 
the  business.  On  account  of  business  differ- 
ences C.  M.  and  Mathias  were  forced  out  of 
active  participation  in  the  business  and  they, 
with  the  defendant  C.  W.  Walter,  organized 
a  new  corporation  for  the  manufacture  of 
tobacco,  called  the  Schmitt  Brothers  Tobacco 
Works,  which  became  a  competitor  of  the 
Hansen-Schmitt  Company.  Both  companies 
were  financially  embarrassed  in  June,  11)07, 
and  the  defendants  C.  M.  Schmitt  and  Wal- 
ter and  said  Mathias  Schmitt,  desiring  to 
make  some  arrangement  which  would  end  the 
ruinous  competition,  either  by  disposing  of 
the  Schmitt  Brothers'  business  or  acquiring 
control  of  the  Hansen-Schmitt  businesR,  con- 
sulted the  plaintiff,  as  a  result  of  which  con- 
sultation plaintiff  went  to  New  York  to  effect 
a  sale  of  the  Schmitt  Brothers'  business  to 
the  American  Tobacco  Company,  if  possible. 
He  did  not  succeed,  but  subsequently,  pur- 
suant to  his  advice,  an  option  on  701  shares 
of  the  Hansen-Schmitt  stock  (being  a  con- 
trolling  interest)    was   obtained   running    to 
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plaintiff  and  Mathias,  which  they  transferred 
to  the  defendant  Franke,  and  at  the  same 
time  arrangements  were  made  for  the  pur- 
chaae  of  the  business  and  ajssets  of  the  Han- 
sen-Scfamitt  Company  by  the  Schmitt  Broth- 
era  Company  which  were  afterwards  carried 
ont.  About  June  25,  1907,  Franke  made  a 
written  agreement  with  plaintiflt  and  Mathias 
(which  was  known  and  consented  to  by  C.  M. 
Schmitt  and  Walter)  by  which  he  agreed  to 
sell  and  convey  to  them  said  701  shares  of 
stock  (which  had  then  become  stock  of  the 
Schmitt  Brothers  Company)  for  [349]  $30,- 
300,  payable  in  certain  instalments,  for  which 
the  plaintiff,  Mathias  Schmitt,  C.  M.  Schmitt, 
and  Walter  gave  their  notes,  it  being  further 
agreed  that  all  dividends  declared  on  the 
stock  should  be  immediately  applied  on  the 
purchase  price  of  the  stock  and  that  Franke 
should  be  employed  to  purchase  tobacco  for 
the  company  in  any  market  in  which  he  might 
have  a  representative.  The  first  note  becom- 
ing due  and  not  being  paid,  Franke,  by  virtue 
of  a  provision  in  the  contract,  declared  the 
whole  sum  due  and  brought  action  to  fore- 
close and  bar  Conrad,  Mathias,  and  C.  M. 
Schmitt,  and  Walter  from  all  rights  in  the 
stock,  which  action  went  to  judgment,  under 
which  the  stock  was  sold  and  bid  in  by 
Franke  himself,  February  10,  1910^  for  $31,- 
552.05,  which  was  the  exact  amount  of  the 
debt.  After  the  commencement  of  the  fore- 
closure action  but  before  the  sale  C.  M. 
Schmitt  and  Walter  represented  to  the  plain- 
tiff that  if  he  would  permit  Franke  to  bid 
in  the  stock  on  the  sale  without  opposition 
bidding  he  (Franke)  would  purchase  the 
same  for  the  benefit  of  the  plaintiff,  C.  M. 
Schmitt,  and  Walter  (less  a  certain  number 
of  shares  to  be  retained  by  Franke)  imder 
an  agreement  that  the  shares  should  be  paid 
for  out  of  'dividends  on  the  stock  similar  to 
the  former  agreement.  They  further  repre- 
sented to  the  plaintiff  that  one  of  the  real 
objects  of  the  foreclosure  action  was  to  cut 
off  Mathias  Schmitt's  interest  in  the  stock 
en  account  of  differences  which  had  arisen 
between  him  and  them.  At  and  before  this 
time  plaintiff  had  been  negotiating  to  raise 
money  to  buy  the  stock  at  the  sale  with 
prospects  of  success,  but  on  being  informed 
-of  the  arrangement  last  aforesaid  and  relying 
thereon  he  ceased  to  make  any  further  efforts, 
allowed  the  defendant  Franke  to  bid  in  the 
stock,  and  ratified  by  his  conduct  and  his 
silence  the  scheme  to  cut  off  by  the  sale  the 
interest  of  Mathias.  Franke  knew  of  the  un- 
derstanding between  plaintiff,  C.  M,  Schmitt, 
and  Walter  and  the  reason  why  the  plaintiff 
allowed  him  to  bid  in  the  stock  without 
opposition.  Before  the  sale  of  stock  took 
place,  however,  Franke,  [350]  C.  M.  Schmitt, 
and  Walter  had  secretly  agreed  that  Franke 
should   convey   501    shares   of   the   stock   to 


C.  M.  Schmitt  and  Walter,  the  same  to  be 
paid  for  out  of  the  dividends  of  the  business, 
which  agreement  was  reduced  to  writing  in 
October,  1910,  after  a  part  of  the  purcliase 
price  had  been  paid,  and  the  plaintiff  first 
learned  thereof  in  March,  1911,  when  he  de- 
manded an  interest  in  the  same  but  was 
denied  aniy  interest  by  C.  M.  Schmitt  and 
Walter.  From  the  beginning  of  the  plain- 
tiff's active  connection  with  the  affairs  of 
Schmitt  Brothers  it  was  understood  by  the 
plaintiff,  C.  M.  Schmitt  and  Mathias  Schmitt, 
and  by  Walter  that  the  plaintiff  was  to  re- 
ceive some  interest  in  the  701  shares  of 
stock,  but  the  amount  was  not  fixed  until 
the  agreement  of  June  25,  1907,  which  was 
understood  by  all  to  assure  to  the  plaintiff 
a  one-quarter  interest  therein.  Franke  knew 
that  plaintiff  had  some  financial  interest  in 
the  stock  and  that  plaintiff  did  not  aign  the 
notes  of  June  25,  1907,  simply  because  he 
had  a  brotherly  feeling  for  Mathias  and  C.  M. 
Schmitt.  The  plaintiff  performed  most  valu- 
able services  for  the  Schmitt  Brothers  Com- 
pany when  it  was  on  the  verge  of  bankruptcy 
and  materially  aided  in  bringing  about  the 
results  obtained,  he  and  Franke  being  the 
only  parties  having  a  financial  standing,  and 
his  services  were  worth  $1,000.  Upon  these 
facts  the  court  concluded  that  the  plaintiff 
was  barred  by  his  conduct  from  claiming 
any  share  in  the  stock,  but  that  the  ends  of 
justice  required  that  he  should  recover  from 
C.  M.  Schmitt  and  Carl  Walter  $1,000  for  his 
services,  and  the  complaint  was  ordered 
amended  accordingly,  and  judgment  rendered 
for  that  sum  with  interest,  but  without  costs. 
It  was  further  adjudged  that  as  to  Franke 
the  complaint  be  dismissed  without  costs. 
Plaintiff  appeals  from  those  parts  of  the 
judgment  denying  relief  in  equity  against 
C.  M.  Schmitt  and  Walter  and  dismissing  the 
complaint  as  to  Franke. 

McCabe  d  DaMman  for  appellant. 
Lawrence  A,  Oltoell  and  Thomas  A,  Barker 
for  respondents. 

[351  ]  WiNSLOW,  C.  J. — There  was  suflScient 
evidence  to  sustain  the  findings  of  fact  made 
by  the  trial  court,  and  the  only  question 
which  we  find  it  necessary  to  consider  is  the 
question  whether  the  proper  legal  conclusion 
was  drawn  therefrom. 

The  essential  facts  are  these:  Franke 
agreed  to  sell  the  701  shares  of  stock  to  plain- 
tiff and  Mathias,  joint  notes  being  given 
therefor  by  plaintiff,  Mathias  and  C.  M. 
Schmitt,  and  Walter.  The  notes  not  being 
paid  Franke  foreclosed  the  agreement.  Be- 
fore the  foreclosure  action  was  begun  C.  M. 
Schmitt,  Walter,  and  Franke  agreed  between 
themselves  that  Franke  should  bid  in  the 
stock  without  opposition  and  thereafter  give 
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a  new  contract  to  the  other  two  men,  thus 
barring  out  both  the  plaintiff  and  Mathias 
Sclimitt.  Before  the  foreclosure  sale  C.  M. 
Schmitt  and  Walter  told  plaintiff  that  the 
arrangement  was  that  Franke  should  bid  in 
th(»  stock  for  the  benefit  of  themselves  and 
the  plaintiff  jointly,  thus  depriving  Mathias 
(who  was  not  financially  able  to  bid)  of  his 
interest,  and  plaintiff  tacitly  consented  to 
the  plan  and  on  the  faith  thereof  ceased  to 
prosecute  the  efforts  he  had  begun  to  get 
funds  with  which  to  bid.  The  sale  took 
place;  the  scheme  was  carried  out,  Franke 
obtained  the  stock  on  his  own  bid  without 
competition,  Mathias  was  barred  out,  and 
then  plaintiff  discovered  that  by  secret  agree- 
ment between  Franke,  C.  M.  Schmitt,  and 
Walter  he  too  was  barred  of  the  interest 
which  he  had  been  assured  would  be  pre- 
served to  him  notwithstanding  the  foreclosure 
sale. 

On  these  facts  it  must  be  held  that  the 
judgment  was  correct.  Contracts  to  prevent 
competitive  bidding  at  judicial  sales  whereby 
a  fraud  on  any  third  person  is  worked  are 
invalid  because  against  public  policy.  The 
plaintiff  here  must  base  his  right  upon  an 
arrangement  to  which  he  consented  [352] 
which  involved  as  an  essential  part  his  re- 
fraining from  bidding  at  the  sale  in  order 
to  force  Mathias  Schmitt  out  of  the  business. 
While  there  are  doubtless  cases  where  agree- 
ments between  bidders  are  valid  because  no 
third  person  is  injured  thereby,  this  is  not 
one  of  them.  Mathias  was  entitled  to  a  fair 
sale  of  the  stock,  and  as  he  was  not  finan- 
cially able  to  make  a  bid  himself  it  is  very 
apparent  that  the  stifling  of  competition  was 
a  fraud  upon  him.  1  Page,  Contracts,  §  405; 
Herndon  v.  Gibson,  38  S.  C.  357,  17  S.  E. 
145,  37  Am.  St.  Rep.  766,  20  L.R.A.  545  and 
cases  cited  in  note. 

A  cause  of  action  does  not  arise  out  of  a 
contract  which  violates  public  morals  or  pub- 
lic policy.  Milwaukee  Masons',  etc.  Assoc,  v. 
Niezerowski,  95  Wis.  129,  70  N.  W.  166,  60 
Am.  St.  Rep.  97,  37  L.R.A.  127.  This  prin- 
ciple is  well  established  and  demonstrates  the 
correctness  of  the  judgment. 

By  the  Coubt. — Judgment  affirmed. 


NOTE* 

Validity   of  Contract  to  Prevent  Bid- 
ding at  Judicial  Sale. 

General  Rule,  232. 
Qualification  of  Rule,  233. 


Oeneral  Rule, 

It   is   the   policy   of    the    law   to   protect 
judicial    sales    from    all    influences   whereby 


full  and  free  competition  is  prevented,  it 
being  the  purpose  of  the  sale  to  secure  the 
best  price  tliat  can  fairly  be  had  for  the 
property  sold.  See  16  R.  C.  L.  tit.  Judicial 
8ale8y  page  68.  Consequently  a  sheriff's  sale 
will  be  set  aside  if  it  appears  that  by  any 
contract  or  combination  competition  among* 
the  possible  bidders  was  prevented.  See  the 
note  to  Brady  v.  Carteret  Realty  Co.  3  Ann. 
Cas.  421.  So  in  a  number  of  cases  Involving 
the  validity  of  a  judicial  sale  as  afltected  by 
such  a  contract  it  has  been  said  that  the 
contract  was  fraudulent  and  void.  Gar- 
rett V.  Moss,  20  111.  649;  Barnes  v.  Mays, 
88  Ga.  696;  Lloyd  v.  Malone,  23  III.  41,  74 
Am.  Dec.  179;  Devine  v.  Harkness,  117  111. 
145,  7  N.  E.  52;  Ingalls  v.  Howell,  149  111. 
163,  36  N.  E.  1016;  Haggerty  v.  Haggerty, 
268  111.  295,  109  N.  E.  34;  Fleming  v. 
Hutchinson,  36  la.  519;  Grant  v.  Lloyd,  12 
Smedes  &  M.  (Miss.)  191;  Swofl'ord  v.  Gar- 
mon,  51  Miss.  348;  Hawley  v.  Cramer,  4 
Cow.  N.  Y.  717;  Phelps  v.  Benson,  161  Pa. 
St.  418,  29  Atl.  86;  Rodgera  v.  Rodgers,  IS 
Grant  Ch.  U.  C.  143. 

Thus  in  Garrett  v.  Moss,  supra,  the  court 
said:  "It  is  a  well-established  doctrine,  that 
any  corrupt  agreement  among  bidders,  which 
prevents  competition  at  a  public  sale,  is  a 
fraud  upon  the  owner,  for  which  a  sale 
should  be  set  aside."  In  Ingalls  v.  Rowell, 
10  111.  163,  36  K  E.  1016,  it  appeared  that 
one  Stevens  was  present  at  the  sale  and  a 
bidder  for  the  farm;  that  while  the  sale 
was  in  progress  Ingalls  entered  into  an 
agreement  with  Stevens  to  the  effect  that 
whichever  of  the  two  had  the  farm  struck  off 
to  him,  the  other  should  have  the  option 
to  take  it  off  his  hands,  by  paying  him  a 
bonus  of  $200;  that  the  land  was  finally 
struck  off  to  Stevens,  and  that,  in  pursu- 
ance of  the  agreement,  Ingalls  paid  Stevens 
$200,  and  by  direction  of  Stevens,  the  con- 
veyance was  made  by  the  administrator  to 
Ingalls.  That  such  an  agreement  was  entered 
into  during  the  sale  and  afterwards  carried 
out  was  not  denied.  The  court  said:  "It 
is  a  well-recognized  rule  that,  where  a  per- 
son, desirous  of  purchasing  property  at 
auction,  prevents  others,  by  his  improper 
conduct,  from  bidding  against  him,  and  thus 
succeeds  in  purchasing  the  property  at  leas 
than  its  fair  market  value,  the  sale  will 
be  set  aside.  So,  agreements  not  to  bid  at 
a  public  auction  are  in  general  void  as 
against  public  policy,  and  tending  to  fraud, 
and  such  agreements,  at  least  when  brought 
about  or  participated  in  by  the  purchaser, 
will  vitiate  the  sale." 

In  a  number  of  cases  wherein  a  party 
to  an  agreement  designed  to  prevent  or  limit 
tlie  bidding  at  a  judicial  sale  has  attempted 
to  assert  a  right  based  on  that  agreement 
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it  has  been  held  that  such  a  contract  is  void 
as  against  public  policy. 

CaK/ofwa.— Packard  v.  Bird,  40  Cal.  378, 

Oeorgia. — Graham    v.   Theis,    47    Ga.   479, 

Indiana. — Goldman  v.  Oppenlieim,  118 
Ind.  95,  20  N.  £.  635;  Shaw  v.  Elijah,  54 
Ind.  App.  234,  102  N.  £.  885. 

Maine. — Gardiner  v.  Morse,  25  Me.  140. 

Massachusetts. — Phippen  y,  Stickney,  3 
Mete.  384. 

Michigan. — ^Fisher  y.  Hampton  Transp.  Co. 
136  Mich.  218,  98  N.  W.  1012,  112  Am.  St. 
Rep.  358,  10  Detroit  Leg.  K.  1028.  See  also 
Spitzley  v.  Rivard,  152  Mich.  670,  116  N.  W. 
547,  16  Detroit  Leg.  N.  391. 

Missouri. — Hook   y.   Turner,   22   Mo.   333. 

yehraska. — ^McClelland  y.  Citizens'  Bank, 
60  Neb.  90,  82  N.  W.  319. 

New  York. — Wheeler  y.  Wheeler,  5  Lans. 
355;  Hcrrick  y.  Grow,  5  Wend.  579;  Brackett 
y.  Wyman,  48  N.  Y.  667;  Meech  v.  Bennett, 
Lalor's  Supp.  191 ;  Munson  v.  Magee,  22  App. 
Div.  333,  47  N.  Y.  S.  942,  affirmed  161  N.  Y. 
182,  55  N.  £.  916. 

North  Caro?ifi^— Ingram  y.  Ingram,  49  N. 
0.  188;  Whitaker  y.  Bond,  63  N.  C.  290; 
Owens  V.  Wright,  161  N.  C.  127,  Ann.  Cas. 
1914D  1021,  76  S.  £,  735. 

Penfisylvania. — Barton  y.  Benson,  126  Pa, 
St.  431,  17  Atl.  642,  12  Am.  St.  Rep.  883. 

South  Carolina.— Dudley  y.  Odom,  5  S.  C. 
131,  22  Am.  Rep.  6. 

Tennessee. — See  McMinn  T.  Phippa,  3 
Sneed  196. 

Virginia. — ^London  Nitro-Phosphate  Syndi- 
cate y.  Johnson,  100  Va.  774,  42  S.  £.  995; 
Boiling  y.  Mullins,  111  Va.  250,  68  S.  £. 
«82. 

West  Virginia. — ^Ralphsnyder  y.  Shaw,  46 
W.  Va.  680,  31  S.  E.  953. 

Wisconsin. — See  the  reported  case. 

See  also  the  note  to  Coal,  etc.  R.  Co.  y. 
Marple,  Ann.  Cas.  1913D  959,  wherein  the 
yalidity  of  a  combination  among  the  bidders 
at  a  tax  sale  is  discussed. 

Thus  in  Gardiner  v.  Morse,  25  Me.  140,  it 
appeared  that  one  Perry  held  a  note  against 
the  plaintiff  for  a  much  larger  amount  than 
the  demand  sued  for.  Perry  became  bank- 
rupt, and  his  effects  were  about  to  be  sold 
at  auction  for  the  benefit  of  his  creditors. 
Among  those  effects  was  the  note  against  the 
plaintiff.  The  plaintiff,  wishing  to  purchase 
his  note  at  as  low  a  rate  as  possible,  agreed 
with  the  defendant  that  if  the  latter  would 
not  buy  it,  or  bid  for  it  at  the  auction,  the 
plaintiff  would  "giye  up  and  discharge  in 
full"  the  demand  sued  for.  The  plaintiff 
contended  that  his  promise  so  made  was 
nugatory;  that  it  was  an  agreement  to  do 
that  which  tended  to  the  injury  of  the 
creditors  of  Perry,  by  lessening  the  competi- 
tion among  the  bidders  at  the  auction,  andi 
thereby   preyenting  the  note  from  bringing; 


as  much  as  it  might  otherwise  have  sold 
for.  It  was  held  that  the  agreement  was 
yoid.  The  court  said:  "To  allow  bidders  to 
buy  off  each  other,  which  is  but  a  species 
of  bribery,  and  so  to  combine  to  prevent 
a  fair  competition  as  that  a  sale  may  be 
rendered  iniquitously  fruitless,  cannot  be 
admissible."  Likewise  in  Goldman  y.  Op- 
penheim,  118  Ind.  95,  20  N.  £.  635,  it  ap- 
peared that  just  before  an  administrator's 
sale  the  appellee  and  one  Thurmauer  entered 
into  an  agreement  by  which  tlie  appellee 
gave  him  his  check  for  $300  in  conHidera- 
tion  for  which  Thurmauer  agreed  to  and 
did  withdraw  a  bid  which  he  had  made.  It 
was  held  that  this  agreement  was  made  for 
no  other  purpose,  and  could  have  no  other 
effect,  than  to  prevent  competition  in  bidding 
on  the  property  offered  for  sale  and  was  un- 
lawful and  that  the  check  could  not  be  col- 
lected. 

Qiualificalian  of  Rule, 

An  agreement  entered  into  by  two  or  more 
persons  to  buy  property  at  a  judicial  sale 
jointly  for  the  reason  that  they  are  unable 
to  buy  it  separately,  or  for  the  purpose  of 
protecting  the  rights  of  all,  or  for  some 
other  honest  purpose,  is  not  invalid  as  a 
contract  preventing  bidding.  Kearney  v. 
Taylor,  15  How.  520,  14  U.  S.  (L.  ed.)  797; 
Starkweather  v.  Jenner,  216  U.  S.  524,  17 
Ann.  Cas.  1167,  30  S.  Ct.  382,  54  U.  S. 
(L.  ed.)  602;  Fidelity  Ins.  etc.  Co.  v.  Roa- 
noke St.  R.  Co.  98  Fed.  475;  Venner  v. 
Denver  Union  Water  Co.  40  Colo.  212,  90 
Pac.  623,  122  Am.  St.  Rep.  1036;  Jolly  v. 
Mutual  L.  Ins.  Co.  65  S.  W.  440,  23  Ky. 
li.  Rep.  1508;  Phippen  y.  Stickney,  3  Mete. 
(Mass.)  384;  Olson  v.  Lamb,  56  Neb.  104, 
76  N.  W.  433,  71  Am.  St.  Rep.  670;  Na- 
tional Bank  v.  Sprague,  20  N.  J.  Eq.  159; 
Hopkins  v.  Ensign,  122  N.  Y.  144,  25  N.  E. 
306,  9  L.R.A.  731;  Colton  y.  Kennedy,  74 
Misc.  217,  131  N.  Y.  S.  483;  Delisi  v.  Ficar- 
rotta,  76  Misc.  488,  135  N.  Y.  S.  653: 
Holmes  v.  Holmes,  3  Rich.  Eq.  (S.  C.)  61; 
McMinn  y.  Phipps,  3  Sneed  (Tenn.)  196; 
Henderson  v.  Henrie,  61  W.  Va.  183,  11  Ann. 
Cas.  741,  56  S.  E.  369.  See  also  Shaw  y. 
Elijah,  54  Ind.  App.  234,  102  N.  E.  885: 
Neely  y.  McClure  (Pa.)  1  Atl.  719.  Thus 
in  Delisi  v.  Ficarrotta,  supra,  the  court  said: 
**The  early  rule  of  law  condemned  without 
discrimination  all  agreements  between  per- 
sons not  to  bid  at  judicial  or  public  sales. 
This  rule  has,  however,  been  modified,  and 
it  is  now  well  settled  in  this  state  that, 
where  such  agreements  are  made  for  an 
honest  purpose,  and  designed  to  protect 
existing  interests,  they  are  valid." 

In  Venner  v.  Denver  Water  Co.  40  Colo. 
212,   90   Pac.   623.    122   Am.    St.    Rep.    1036, 
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it  appeared  that  certain  bondholders  were 
interested  in  the  property  in  question  by 
virtue  of  the  indebtedness  held  by  them  and 
secured  thereon.  The  most  feasible  plan  for 
the  bondholders  to  protect  themselves  was 
to  enter  into  an  arrangement  whereby  the 
property  might  be  purchased  at  the  sale  for 
their  benefit,  if  that  became  necessary. 
Such  an  arrangement  operated  as  an  in- 
ducement to,  and  enabled  the  persons  enter- 
ing into  it  to  participate  in,  the  bidding, 
and,  to  raise  the  bids  against  all  compet- 
itors up  to  the  amount  of  that  indebted- 
ness, if  the  value  of  the  property  justified 
it.  By  the  agreement  the  bondholders  did 
not  agree  not  to  bid  against  each  other,  but 
agreed  to  make  a  purchase  for  their  common 
benefit.  The  arrangement  did  not  prevent 
any  other  person  or  corporation  from  be- 
<^oming  a  purchaser  or  bidder  at  the  sale. 
The  court  said:  "The  test  to  apply  in  de- 
termining the  validity  of  a  combination  of 
the  kind  under  consideration  is  the  end  in- 
tended to  be  thereby  accomplished.  If  it  is 
to  depress  the  price  of  the  property  to  be 
sold,  and  prevent  competitive  bidding  at 
the  sale,  it  is  illegal;  but  if  its  purpose  is 
to  raise  the  means  of  payment  by  contribu- 
tion, or  to  divide  the  property  for  the  accom- 
modation of  the  purchasers,  it  is  valid.  The 
fact  that  an  agreement  to  make  a  joint 
purchase  may  indirectly  operate  to  prevent 
the  parties  thereto  from  bidding  is  not 
enough  to  render  the  transaction  unlawful. 
To  have  that  efifect  it  must  appear  that  the 
object  of  the  agreement  was  to  avoid  competi- 
tion." 

So  in  Phippen  v.  Stickney,  3  Mete.  (Mass.) 
384,  the  court  said  that  where  an  arrange- 
ment is  entered  into  for  no  fraudulent  pur- 
pose, but  for  the  mutual  convenience  of  the 
parties,  as  with  the  view  of  enabling  them 
to  become  purchasers,  each  being  desirous  of 
purchasing  a  part  of  the  property  offered 
for  sale,  and  not  an  entire  lot,  or  induced 
by  any  other  reasonable  and  honest  purpose, 
such  an  agreement  is  valid  and  binding. 
Likewise  in  National  Bank  v.  Sprague,  20 
N.  J.  Eq.  159,  it  appeared  that  objection 
was  made  to  the  effect  that  the  creditors  who 
purchased  at  an  auction  sale,  by  combining 
to  bid  together  and  to  purchase  for  their 
joint  account,  contravened  thereby  the  policy 
of  the  law,  which  holds  any  contract  to  pre- 
vent competition  at  auction  sales  to  be 
illegal,  and  as  such  to  avoid  all  purchases 
made  under  it.  The  court  saying  that  it 
did  not  appear  that  any  one  of  the  creditors 
who  agreed  to  purchase  for  their  common 
benefit  would  have  been  willing  or  was  able 
to  purchase  on  his  own  account  and  the 
transaction  was  therefore  not  unlawful,  stat- 
ed the  rule  as  follows:  "There  is  no  doubt 
that  it  is  illegal  for  two  purchasers,  or  in- 


tended purchasers  at  an  auction  sale,  to  com* 
bine  not  to  bid  against  each  other,  and  to 
divide  in  any  way  the  profits  of  purchases 
made  under  such  an  agreement.    But  all  the 
authorities    and   decisions     in    this    matter 
which  have  been  brought  to  my  notice  are 
confined  to  cases  in  which  there  is  an  agree- 
ment between  the  parties  not  to  bid  or  enter 
into  competition  to  bid  against  each  other, 
and  where  this  agreement  is  the  foundation 
of    the    combination    to    purchase    for    their 
common    benefit.      And    the    principle    upon 
which  the  rule  is  based  would  apply  only  to 
such  cases,   and  not  to  cases  where  parties 
joined  to  make  a  purchase  for  their  commoa 
benefit  without   an   agreement   not   to   com- 
pete, although  the  effect  of  such  joint  pur- 
chase might  be  to  prevent  competition.     The 
members    of    a    firm    may    unquestionably 
agree,  that  in  a  purchase  to  be  made  at  auc- 
tion  for  the  firm,   only  one  shall  bid,   and 
the  others  shall  abstain,  though  present  at 
the  sale.     So  if  two  country  merchants,  in 
the    same    village,    should    agree    that    one 
should  attend  the  auction  sale  of  flour  in  a 
distant  city,  and  should  purchase  two  hun- 
dred barrels  to  be  divided  between  them,  it 
would  not  be  illegal,  though  the  effect  might 
be  that  instead  of  each  bidding  in  competi- 
tion  with   the   other   for   one   hundred   bar- 
rels, the  purchase  would  be  made  with  less 
competition  and  at  a  lower  price.     Or  if  at 
an  auction  sale  of  sugars  by  the  hogshead, 
two  persons,  neither  of  whom  wanted  to  pur- 
chase or  would  purchase  a  whole  cask,  were 
to  agree  that  one  should  purchase  for  the 
conmion    benefit,    such    arrangement    is    not 
against   public    policy,    for,    instead   of   pre- 
venting  competition,   it  brings   in   a  bidder 
who  would  not  otherwise  be  one.     To  make 
such  agreement  illegal,  it  is  necessary  that 
there   should   be  an   agreement  not  to  com- 
pete,   and    that    the   object    of    making   the 
agreement  should  be  to  avoid   competition; 
it   is   not   sufficient  that   such   is  the   effect 
of  the  agreement." 

In  Hopkins  v.  Ensign,  122  N.  Y.  144,  25 
N.  E.  306,  9  L.R.A.  731,  the  court  said:  "It 
is  now  settled  that  agreements  between  two 
or  more  persons  that  ail  but  one  shall  re- 
frain from  bidding,  and  permitting  that  one 
to  become  the  purchaser,  are  not  necessar- 
ily and  under  all  circumstances  void.  They 
may  be  entered  into  for  a  lawful  purpose  and 
from  honest  motives,  and  in  such  cases  will 
be  upheld,  and  they  will  not  vitiate  the  pur- 
chase or  necessarily  destroy  the  completed 
contracts  to  which  they  refer  and  in  respect 
to  which  they  are  made." 

So  in  Starkweather  v.  Jenner,  216  U.  S. 
524,  17  Ann.  Cas.  1167,  30  S.  Gt.  382,  64 
U.  S.  (L.  ed.)  602,  the  court  said  that  two 
or  more  persons  had  a  right  to  unite  their 
fortunes  in  order  to  buy  at  the  best  price 
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obtainable  at  a  judicial  sale,  if  they  could 
buy    at   all,    provided   they    resorted   to   no 
artifice  to  deter  others  from  bidding. 

Likewise  in  Colton  v.  Kennedy,  74  Misc. 
217,  131  N.  Y.  S.  483,  the  court  said:  "The 
a<rreeniont  of  the  plaintifT  that  he  would 
abstain  from  bidding  at  the  foreclosure  sale 
wa»  not  void  as  against  public  policy.  It 
was  not  an  agreement  to  suppress  competi- 
tion. Its  primary  purpose  was  not  to  enable 
the  defendant  to  secure  the  property  at  less 
than  its  fair  value,  but  rather  for  the  pur- 
pose of  enabling  defendant  to  pay  plaintifTs 
claim  out  of  the  property.  The  agreement 
to  abstain  from  bidding  was  a  sufficient  con- 
sideration to  uphold  defendant's  agreement." 

In  Fairy  v.  Kennedy,  68  S.  C.  250,  47  S. 
F.  138,  it  appeared  that  a  demurrer  was 
based  on  the  proposition  that  an  agr^^emtnt 
intended  to  chill  bidding  at  a  judicial  sale 
was  under  all  the  circumstances  regarded  as 
such  a  legal  wrong  that  no  rights  could  be 
claimed  nnder  it.  The  court  holding  that 
the  agreement  did  not  vitiate  the  sale  said: 
"Where  all  parties  interested  unite  in  the 
contract  or  subsequently  sanction  it  in  the 
promotion  of  their  interests,  the  rule  has 
no  application,  for  the  obvious  reason  that 
there  is  nobody  left  to  be  defrauded." 

In  Mallon  v.  Buster,  121  Ky.  379,  89  S. 
W.  257,  28  Ky.  L.  Rep.  318,  it  appeared  that 
at  a  judicial  sale  two  lots  were  offered 
separately,  and  then  as  a  whole,  the  under- 
standing being  that  the  bid  producing  the 
most  money  was  to  be  accepted.  One  of 
these  lots  adjoined  the  property  of  the  de- 
fendant Mallon,  the  other  that  of  the  plain- 
tiffs Buster  and  Allin.  When  offered  sepa- 
rately, each  of  the  parties  purchased  the  lot 
adjoining  his  or  tieir  own  property;  one 
lot  bringing  $200,  and  the  other  $240.  When 
the  property  was  offered  as  a  .whole,  the 
parties  litigant  became  bidders,  and  between 
them  raised  the  price  to  $516.  Some  little 
time  before  this  bid  was  reached  the  oppos- 
ing bids  had  been  going  up  about  a  dollar 
at  a  time.  At  this  period  in  the  sale  Mr. 
Allin,  who  had  been  doing  the  bidding  for 
Buster  and  Allin,  said  to  Mallon,  substantial- 
ly: "You  want  only  one  of  these  lots,  and 
we  want  one.  Why  not  quit  bidding  against 
each  other  and  buy  them  together,  paying 
for  them  equally  and  sharing  them  equally? 
You  take  the  one  next  to  you,  and  we  the  one 
next  our  mill  property.*^  To  which  Mallon 
responded:  "All  right;  why  did  you  not  say 
so  sooner?"  The  lot  was  knocked  down  to 
Mallon,  who  afterwards  procured  the  sale 
to  him  to  be  confirmed  bv  the  court  and 
executed  a  bond  for  the  purchase  money,  but 
refused  to  divide  with  the  plaintiffs,  except 
at  a  price  in  excess  of  that  which  he  had 
paid  at  the  judicial  sale.  Whereupon  Buster 
and  Allin  instituted  an  action  for  the  specific 
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performance  of  the  contract.  On  final  hear- 
ing the  court  adjudged  that  the  verbal  con- 
tract with  reference  to  the  lot  was  made 
substantially  as  alleged  by  Buster  and  Allin, 
and  that  they  were  entitled  to  the  half 
lying  next  to  their  property.  Affirming  the 
judgment  the  appellate  court  said:  "There 
is  no  principle  of  law  that  requires  parties 
so  situated  to  unnecessarily  injure  them- 
selves in  order  to  promote  the  interest  of  the 
beneficiaries  of  a  judicial  sale;  and  a  con- 
tract between  bidders,  made  for  the  purpose 
of  protecting  themselves  against  what  might 
be  called  opportunism  growing  out  of  the 
facts  existing  at  the  time  of  the  sale,  is 
not  opposed  to  public  policy.  All  that  the 
beneficiaries  of  a  public  sale  can  require  is 
that  their  right  shall  not  be  trespassed  upon 
by  an  unlawful  conspiracy  which  has  the 
effect,  or  tends  to  have  the  effect,  of  acquir* 
ing  the  property  below  its  market  value. 
In  the  case  at  bar,  demonstrably  the  con- 
tract in  question  was  only  made  after  this 
point  was  reached,  and  when  it  was  impossi- 
ble that  its  effect  should  have  been  to  acquire 
the  property  below  its  real  worth.  This 
being  true,  the  contention  of  appellant  that 
the  contract  was  void  as  opposed  to  public 
policy  is  untenable." 

In  Lay  v.  Brown,  106  Ark.  1,  151  S.  W. 
1001,  it  appea^red  that  the  appellant  agreed 
to  refrain  from  any  further  proceeding 
against  an  estate  so  far  as  the  land  in  ques- 
tion was  concerned,  if  the  appellee  would 
refrain  from  bidding  at  the  sale  of  the  in- 
terest in  the  lands  ordered  sold  for  the  satis- 
faction of  the  appellant's  judgment  against 
the  estate.  At  the  sale  the  appellee  did  not 
bid,  and  the  half  interest  was  purchased  by 
the  appellant.  The  court  said:  "The  pri- 
mary purpose  of  this  agreement  was  not  to 
prevent  competition  at  the  sale  nor  to  stifle 
the  bidding,  but  to  protect  the  rights  of  the 
parties,  so  far  ba  the  evidence  shows,  and  it 
was  not  an  agreement  against  public  policy 
and  void  on  that  account." 

In  Satterfield  v.  Kindley,  144  N.  C.  455, 
12  Ann.  Cas.  1098,  67  S.  E.  145,  15  L.R.A. 
(N.S.)  399,  it  was  held  that  a  certa^i  con- 
tract was  not  void  as  an  agreement  to  sup- 
press bidding.  The  court  said:  "There  is 
no  evidence  here  that  the  purpose  of  the  par- 
ties was  to  'chill  the  sale'  and  to  purchase 
the  property  at  less  than  its  market  value. 
On  the  contrary,  the  agreement  was  evidently 
made  without  design  to  commit  a  fraud  but 
to  make  the  property  bring  its  full  value 
and  to  enable  the  defendants  to  more  con- 
veniently acquire  the  title.  An  agreement 
with  such  purpose  in  view  is  valid." 

In  Citizens'  Bank  v.  Ober,  1  Woods  80,  13 
Nat.  Bankr.  Reg.  328,  5  Fed.  Cas.  No.  2,781, 
it  was  held  that  a  person  intending  to  bid 
at  a  bankrupt's  sale  might  agree  to  sell  the 
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property  to  another  who  had  no  intention 
of  bidding  at  a  price  determined  on  and  that 
the  agreement  would  not  render  the  sale 
fraudiiU'iit  or  against  public  policy  as  sup- 
pressing bidding. 

In  Evans  v.  Carter  (Tex.)  176  S.  W.  749, 
it  appeared  that  at  the  time  of  or  prior 
to  a  judicial  sale  the  defendant  Carter  and 
one  Boulware  had  an  understanding  or 
agreement  to  the  effect  that  Carter  should 
purchase  the  property  and  then  resell  to 
Boulware  at  an  agreed  price  in  excess  of  the 
amount.  The  court  said  that  such  an  agree- 
ment would  not  necessarily  render  the  sale 
illegal  unless  it  was  entered  into  for  the 
purpose  of  stifling  bids  or  for  a  fraudulent 
reason.  See  to  the  same  effect  EUerd  v. 
Ellison  (Tex.)  165  S.  W.  876.  Compare 
Ralphsnyder  v.  Shaw,  45  VV.  Va.  680,  31  S. 
£.  953. 
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Criminal  Iaw  —  Evidenoe  —  Compari- 
son of  Footprints  —  Shoe  Fnmisl&ed 
by  Aconsed. 

Where  one  under  arrest  hands  his  shoe  to 
the  officer  in  charge,  who  places  the  shoe  in 
a  track  near  the  scene  of  the  homicide,  the 
latter  may  testify  that  the  shoe  fitted  the 
track  exactly,  even  though  he  did  not  warn 
the  former  against  incriminating  evidence. 

[See  note  at  end  of  this  case.] 

Instructions  —  Exception  to  Refusal  ^ 
SuAoienoy  of  Single  Exception. 

A  single  exception  to  three  refused  instruc- 
tions will  not  avail,  where  one  of  the  instruc- 
tions is  argumentative  and  the  others  covered 
by  the  general  charge. 

Homicide  —  Eridence  —  SnAciency. 

In  a  prosecution  for  homicide  the  evidence 
is  held  to  sustain  the  verdict. 

Error  to  Circuit  Court,  Nassau  county: 
GiBRS,  Judge. 

Criminal  action.  James  Lee,  Sr.,  convict- 
ed of  murder  in  first  degree  and  brings  error. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Marion  d  Waybrigkt  for  plaintiff  in  error. 
T.  F.  West  and  C  0.  Andrews  for  defend- 
ant in  error. 

[256]  CocKBJCLL,  J. — ^The  plaintiff  in  error 
was  convicted  of  murder  in  the  first  degree^ 


and  there  being  a  recommendation  to  mercyt 
he  was  sentenced  to  life  imprisonment. 

We  might  refuse  to  entertain  any  of  the 
assignments  of  error,  by  reason  of  the  very 
great  irregularity  in  the  settlement  of  the 
bill  of  exceptions  upon  which  all  the  assign- 
ments of  error  are  based,  but  the  State  haa 
declined  to  take  advantage  of  the  irregular- 
ity, and  the  bill  was  actually  signed  by  the 
Circuit  Judge  who  tried  the  case. 

A  few  hours  after  the  homicide,  this  ac- 
cused was  taken  to  the  scene.  The  officer  in 
charge  testified  to  the  similarity  of  the 
tracks  made  by  Lee,  with  those  plainly 
marked  in  soft  sand  going  from  the  scene. 
The  accused  at  the  officer's  suggestion  took 
off  a  shoe,  and  the  officer  [257]  testified  that 
it  fitted  the  track  exactly.  This  testimony 
was  objected  to  upon  the  sole  ground  that 
he  could  not  testify  as  to  how  that  track  i.s 
compared  with  Jim  Lee's,  which  was  merely 
repeating  that  he  objected.  No  objection  was 
then  urged  as  to  the  officer  not  warning  the 
defendant  as  to  his  right  to  decline  incrim- 
inating evidence,  and  it  would  appear  to  have 
been  entirely  voluntary.  After  the  whole 
matter  had  been*  thoroughly  thrashed  out 
there  was  a  motion  interposed  to  strike  all 
the  evidence  in  regard  to  placing  the  shoes 
in  the  tracks  on  the  ground  of  compulsion. 
We  think  the  motion  was  properly  refused 
as  being  not  timely  made,  and  further  that 
even  though  the  act  of  handing  over  the  shoe 
be  considered  as  constructively  compulsion, 
yet  the  evidence  was  competent.  See  Di(4cen8 
y.  State,  50  Fla.  17,  38  So.  909;  Moss  v.  State, 
146  Ala.  686  mem.  40  So.  340;  State  v.  Fuller, 
34  Mont.  12,  9  Ann.  Cas.  648,  85  Pac.  369, 
8  L.R.A.(N.S.)  762;  Myers  v.  State,  97  Ga. 
76,  25  S.  E.  252;  State  v.  Arthur,  129  la.  23'), 

105  N.  W.  422;  Krens  v.  State,  75  Xeb.  294, 

106  N.  W.  27;  People  v.  Van  Wormer,  175 
N.  Y.  188,  67  N.  E.  299;  State  v.  Graham, 
74  N.  C.  646,  21  Am,  Rep.  493;  State  v.  San- 
ders, 75  S.  C.  409,  56  S.  E.  35;  Walker  v. 
State,  7  Tex.  App.  245,  32  Am.  Rep.  595; 
Thornton  v.  State,  117  Wis.  338,  93  N.  W. 
1107,  98  Am.  St.  Rep.  924;  4  Wigmore  on 
Ev.  Section  2265;  2  W'harton's  Crim.  Ev 
Section  965.  This  is  not  a  case  wliere  an 
inference  is  sought  to  be  drawn  from  a 
refusal  to  permit  the  use  of  a  shoe,  or  to 
make    a    track. 

There  was  a  single  exception  to  the  re- 
fusal to  give  three  instructions  requested  by 
the  accused.  Error  is  assigned  as  to  two  of 
them  only,  a  tacit  admission  that  one  was 
properly  refused.  One  of  them  is  clearly  ar- 
gumentative, [258]  and  the  others  sufficiently 
covered  by  the  court's  general  charge. 

Great  stress  is  laid  upon  the  alleged  insuffi- 
ciency of  the  evidence  to  identify  the  accused 
with  the  commission  of  the  homicide.  We 
think,  however,  that  the  State  made  out 
a  plain  case,  while  the  jury  was  amply  justi- 


Hed  in  declining  to  accept  the  defense  of  an 
alibi. 

Judgment  affirmed. 

Taylor,  C.J.,  and  Shackleford,  Whitfield 
and  £1118,  J  J.,  concur. 


NOTE. 

Admisaibility  in  Criminal  Case  of  Evi- 
dence Obtained  by  Requiring  De- 
fendant to  Furnish  Shoe  to  Compare 
urith  Footprint. 

Introductory.  237. 

Act  of  Defendant  Voluntary,  237. 

Act  of  Defendant  Involuntary,  238. 


Introductory, 

The  purpose  of  this  note  is  to  discuss  the 
recent  cases  dealing  with  the  subject  of  the 
admissibility  in  a  criminal  case  of  evidence 
obtained  by  requiring  the  defendant  to  fur- 
nish his  shoe  to  compare  with  a  footprint. 
Tlie  earlier  cases  are  collated  in  the  notes  to 
iState  v.  Fuller,  9  Ann.  Cas.  648,  and  State 
V.  Height,  94  Am.  St.  Rep.  323. 

Act  of  Defendant  Voluntary, 

The  general  rule  seems  to  be  that  where 
a  person  accused  of  a  crime  submits  volun- 
tarily to  having  his  shoe  placed  in  a  foot- 
print while  on  his  foot  or  voluntarily  re- 
moves it  for  the  purpose  of  comparison,  tes- 
timony may  be  given  as  to  the  result  of  the 
comparison  without  violating  the  provision 
found  in  the  federal  and  nearly  all  of  the 
state  constitutions,  that  "no  person  shall  be 
compelled  to  testify  against  himself  in  a 
criminal  proceeding.*'  Webb  v.  State,  11 
Ala.  App.  123,  66  So.  845;  State  v.  Arthur, 
129  la.  235,  105  N.  W.  422 ;  State  v.  Graham, 
116  La.  779,  41  So.  90;  Underwood  v.  State, 
108  Miss.  34,  66  So.  286;  State  v.  Thompson, 
161  N.  C.  238,  76  S.  E.  249;  State  v.  Sirmay, 
40  Utah  525,  122  Pac.  748.  See  also  Elder 
v.  State,  143  Ga.  363,  85  S.  E.  97;  State  v. 
Williams,  120  La.  175,  45  So.  94.  And  see 
the   reported    case. 

In  State  v.  Sirmay,  supra,  it  was  held  to 
bp  admissible  to  introduce  testimony  to  the 
effect  that  the  defendant  had  placed  his  foot 
in  tracks  for  comparison  with  footprints 
found  on  the  scene  of  a  murder  if  it  was 
done  of  his  own  free  will  and  without  solici- 
tation of  the  sheriff.  The  court  said:  ''It 
is  generally  held,  and  as  stated  in  12  Cyc. 
402,  that  although  evidence,  including  docu- 
ments and  other  articles,  may  have  been  ob- 
tained in  a  criminal  case  by  unfair  or  illegal 
methods,  it  is  nevertheless,  as  a  general  rule, 
admissible  if  relevant,  provided  the  accused 
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is  not  thereby  compelled  to  do  any  act  which 
incriminates  him,  and  the  confession  or  in- 
criminating admission  is  not  extorted  from 
him;  and  by  the  weight  of  authority  it  is- 
held  to  be  error  to  compel  the  accused  to  sub- 
mit to  a  comparison  of  footprints  and  ta 
permit  a  witness  who  was  present  when  the 
accused  was  forcibly  compelled  to  place  his 
foot  in  footprints  or  to  surrender  his  shoes 
for  the  purpose  of  making  a  comparison,  to 
testify  as  to  the  result;  but  where  the  ac- 
cused voluntarily  places  his  foot  in  the  tracks, 
or  surrenders  his  shoes  to  the  sheriff,  he  can- 
not object  to  evidence  that  they  seemed  to 
fit." 

In  State  ▼.  Arthur,  129  la.  235,  105  N.  W. 
422,  it  was  held  to  be  admissible  for  a  wit- 
ness to  testify  that  the  accused  after  being 
placed  in  prison  voluntarily  gave  up  to  the 
officers  his  shoes  on  being  supplied  with  an- 
other pair,  and  that  the  shoes,  having  been 
fitted  into  certain  tracks  close  to  the  scene 
of  crime,  had  corresponded  to  them.  The 
court  said:  ''It  does  not  appear  that  defend- 
ant made  any  objection  to  surrendering  his 
shoes,  but,  on  the  contrary,  it  seems  that  he 
surrendered  them  voluntarily  and  without 
compulsion.  It  is  not  enough  to  say  that 
defendant  had  reason  to  believe  that  his 
shoes  would  be  taken  from  him  by  force  if 
he  did  not  voluntarily  surrender  them.  His 
right  not  to  furnish  evidence  against  himself 
was  one  which  could  be  waived,  and  must 
be  deemed  to  have  been  waived  if  not  insisted 
upon.  It  is  too  well  settled  to  require  the 
citation  of  authorities  that  comparisons  of 
this  character  may  be  testified  to  as  against 
defendant,  where  the  means  of  making  such 
comparisons  have  been  procured  without  vio- 
lation of  any  right  or  privilege  of  the  de- 
fendant insisted  on  by  him." 

In  Stete  V.  Graham,  116  La.  779,  41  So.  90, 
the  sheriff  testified  that  he  took  the  accused 
under  the  window  through  which  the  shot 
causing  the  death  of  the  deceased  was  fired, 
and  placed  the  defendant's  foot  in  a  foot- 
print found  there  without  using  force  and  the 
prisoner  not  objecting.  This  was  held  to  be 
admissible.  The  court  said:  "The  tendency 
of  the  modern  case  is  to  restrict  the  consti- 
tutional privilege  against  compulsory  self- 
crimination  to  confessions,  and  admissions 
proceeding  from  the  accused,  and  to  open  the 
door  to  the  reception  of  all  kinds  of  'real 
evidence,'  or  proof  of  physical  facts,  which 
speak  for  themselves."  See  also  State  v.  Wil- 
liams, 120  La.  176,  45  So.  94,  wherein  the 
court  permitted  a  witness  to  testify  that 
he  had  compared  certain  tracks  by  having 
the  accused  place  his  shoe  in  a  footprint. 

In  Underwood  v.  State,  108  Miss.  34,  66 
So.  285,  the  court  allowed  a  witness  to  testify 
that  he  had  measured  the  shoes  of  the  de- 
fendant while  he  was  under  arrest,  it  appear- 


238 


CITE  THIS  VOL.  AHV.  CAS.  1917D. 


ing  that  the  defendant  submitted  voluntarily 
to  the  experiment. 

In  State  v.  Thompson,  161  N.  C.  238,  76 
S.  E.  249,  it  was  held  to  be  admissible  for 
a  constable  to  testify  that  he  took  the  defend- 
ant under  a  window  where  the  fatal  shot 
was  fired  and  ordered  him  to  stand  with 
his  shoes  in  tracks  found  there,  the  defend- 
ant doing  so  unwillingly  but  no  actual  force 
being  used.  The  court  said:  "It  has  been 
frequently  held  proper,  and  has  become  a 
common  practice,  to  compare  tracks  found  at 
a  place  where  a  crime  has  been  committed 
with  the  shoes  worn  by  a  suspected  person 
or  one  under  arrest.  That  was  done  in  this 
case,  and  evidence  was  admitted  of  the  con- 
clusions of  the  witnesses.  Such  evidence  is 
not  considered  as  making  a  person  furnish 
•evidence  against  himself.  Ti  is  dependent 
upon  physical  facts  and  conditions,  and  does 
not  depend  upon  confessions,  admissions,  or 
^statements  of  the  prisoner." 

Act  of  Vefendant  Involuntary. 

Tt  has  been  held  in  several  recent  cases  that 
testimony  as  to  the  result  of  a  comparison  of 
the  shoes  of  the  defendant  with  footprints 
found  at  or  near  the  scene  of  the  crime  is  ad- 
missible though  the  shoes  were  taken  from  the 
accused  against  his  will  for  the  purpose  of 
making  the  comparison.  State  v.  Jeffries, 
210  Mo.  302,  14  Ann.  Cas.  624,  109  S.  W.  614; 
Younger  v.  State,  80  Neb.  201,  114  N.  W. 
170,  State  v.  Mcintosh,  94  S.  C.  439,  78 
S.  E.  327.  Compare  State  v.  Arthur,  129  la. 
235,  105  N.  W.  422.  In  State  v.  Jeflfries,  210 
Mo.  302,  14  Ann.  Cas.  524,  109  S.  W.  614, 
the  court  held  it  to  be  admissible  for  a  wit- 
ness to  testify  that  tracks  were  found  in  the 
mud  leading  to  the  alleged  scene  of  crime, 
and  that  these  tracks  corresponded  to  the 
defendant's  shoes,  where  it  was  shown  that 
one  of  them  had  several  peculiar  nails  on  the 
heel  and  the  other  a  homemade  patch.  The 
shoes  themselves  were  permitted  to  be  in- 
troduced in  court  without  explaining  how 
they  were  procured.  The  court  said:  "More- 
over, in  this  case,  we  have  been  unable  to  find 
any  evidence  that  these  shoes  were  taken 
from  the  defendant,  but,  in  our  opinion,  it  is 
immaterial  how  they  were  obtained,  because 
the  authorities  all  hold  that  it  was  compe- 
tent to  introduce  them."  In  Younger  v. 
State,  80  Neb.  201,  114  N.  W.  170,  it  was 
held  to  be  admissible  to  produce  the  defend- 
ant's shoes  in  court,  and  to  testify  that  they 
had  fitted  prints  found  in  the  snow.  The 
court  said:  "Objection  is  made  to  the  intro- 


duction of  the  defendant's  shoes  in  evidence, 
upon  the  ground  that  they  were  taken  from 
him  by  force,  and  that  it  is  compelling  him  to 
furnish  testimony  against  himself.  A  like 
question  has  been  before  this  court  a  number 
of  times,  and  it  has  been  held  that,  where 
matters  are  ofTered  in  evidence  on  the  trial  of 
the  cause  which  are  pertinent  to  the  issue, 
they  should  be  admitted,  and  the  court  will 
not  take  notice  how  they  were  obtained.'*  In 
People  V.  Breen  (Mich.)  158  N.  W.  142,  it 
was  held  to  be  admissible  in  a  prosecution  for 
larceny  for  an  officer  to  testify  that  he  took 
the  defendant's  shoes  for  the  purpose  of 
comparison  with  certain  tracks  and  that 
they  fitted  exactly.  The  court  permitted 
this  evidence  even  though  there  was  no  one 
present   to   represent   the   accused. 

It  has  been  held  recently  that  the  constitu- 
tional rights  of  an  accused  person  are  not 
violated  by  compelling  him  to  make  foot- 
prints for  comparison  with  those  found  at  the 
scene  of  the  crime  or  to  put  his  foot  into 
those  prints  so  that  the  result  of  the  com- 
parison may  be  shown  at  the  trial.  Pitts 
v.  State,  60  Tex.  Crim.  527,  132  S.  W.  801 ; 
Hahn  v.  State,  73  Tex.  Crim.  409,  165  S.  W. 
218.  See  also  State  v.  Thompson,  161  N.  C. 
238,  76  S.  E.  249.  And  see  the  reported  case. 
Other  recent  cases  hold  to  the  contrary.  El- 
der V.  State,  143  Oa.  363,  85  S.  E.  97;  Bridges 
V.  State,  86  Miss.  377,  38  So.  679.  See  also 
State  V.  Sirmay,  40  Utah  525,  122  Pac.  748. 
In  Elder  v.  State,  supra,  it  was  held  that 
where  a  prisoner,  handcuffed,  surrounded  by 
the  sheriff  and  other  persons,  and  badly 
friglitened,  was  ordered  to  put  his  shoe 
into  a  footprint,  this  amounted  to  coer- 
cion, even  though  the  accused  seemed  to 
act  willingly  and  was  not  forced  to  do 
so  or  even  persuaded;  and  that  this  tes- 
timony should  be  excluded  on  the  tlieory 
that  "no  person  shall  be  compelled  to  testify 
against  himself."  The  court  said:  ^*If  the 
accused  in  this  case  had  been  assured  by  the 
officer  having  him  in  charge  or  by  some  mem- 
ber of  the  posse  that  he  was  in  no  danger,  and 
had  been  asked  if  he  was  willing  to  put  his 
foot  in  the  track,  and  then,  under  this  assur- 
ance that  no  harm  was  threatening  him,  he 
had  consented  and  voluntarily  placed  his  foot 
in  the  tracks,  the  conformability  of  the  foot 
to  the  tracks  might  have  been  testified  to 
on  the  trial;  but  in  the  interest  of  justice, 
we  think  that  the  evidence  gotten  by  the 
means  and  under  the  circumstances  shown 
to  exist  at  the  time  should  have  been 
excluded." 
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Prostttntlon  *  Deflnition  —  Aa  laolnd- 
iag  Act  of  Man. 

Though  ''prostitution/'  in  its  broadest 
«enae,  means  the  setting  one's  self  to  sale, 
or  devoting  to  infamous  purposes  what  is  in 
one's  power,  in  its  restricted  sense,  as  used 
in  Code,  §  4943,  making  it  a  crime  to  resort 
to  a  house  of  ill  fame  for  the  purpose  of 
prostitution,  it  means  the  practice  of  a  fe* 
male  offering  herself  in  indiscriminate  inter- 
course with  men,  and  is  not  applicable  to 
the  conduct  of  men. 

[See  note  at  end  of  this  case.] 
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Prostitution  —  Freqnentins  Honse  of 
ni  Fame  —  Purpose  —  Error  Held 
Prejudicial. 

In  a  prosecution  for  resorting  to  a  house 
of  ill  fame  for  the  purpose  of  prostitution  or 
lewdness,  forbidden  by  Code,  §  4943,  the  error 
in  holding  that  the  statute  punishes  men  for 
resorting  to  a  house  of  ill  fame  for  the  pur- 
pose of  prostitution  necessitates  a  reversal. 

Witnesses  —  Cross-examination  —  As 
to  Changes  in  Testimony. 

A  witness  who  testifies  that  she  stated  at 
a  former  trial  that  she  had  had  improper 
relations  with  one  man  only,  and  repeats 
tlie  statement  at  the  instant  trial,  but  says 
that  at  another  trial  she  testified  that  she 
bad  such  relations  with  forty  different  men 
at  a  certain  house,  may  properly  be  cross- 
examined  as  to  why  she  changed  her  testi- 
mony, and  whether  some  one  had  told  her  to 
change  it. 

Appeal  and  Error  —  Questions  Re- 
vieived  —  Sufficiency  of  Indictment  — 
Necessity  of  Demurrer  on  Motion. 

Under  Code,  §  5328,  authorizing  demurrer 
to  the  indictment  for  insufQciency  to  state 
facts  constituting  an  offense,  authorizing  mo- 
tion in  arrest  of  judgment  on  the  same 
ground,  the  supreme  court  will  not  review 
the  sufficiency  of  tlie  indictment  in  the  ab- 
sence of  either  of  these  proceedings,  in  pass- 
ing on  a  requested  instruction  that  it  states 
no  offense. 


Code,  §  4943,  making  it  a  crime  to  resort 
to  a  house  of  ill  fame  for  the  purpose  of 
prostitution  or  lewdness,  does  not,  by  asso- 
ciating the  two  purposes,  extend  the  appli- 
cation of  the  section  as  to  the  former  to 
men. 
.   [See  note  at  end  of  this  case.] 


That  Code,  §  4943,  makes  it  a  crime  for 
**any  person"  to  resort  to  a  house  of  ill  fame 
for  the  purpose  of  prostitution,  does  not  ex- 
tend the  application  of  the  section  as  to 
prostitution  to  men. 

[See  note  at  end  of  this  case.] 

Same. 

It  being  settled  at  the  time  of  adoption 
of  Code,  §  4943,  making  it  a  crime  to  resort 
to  a  house  of  ill  fame  for  the  purpose  of 
prostitution,  that  men  could  not  be  guilty 
of  prostitution,  that  section  must  be  strictly 
construed. 

[See  note  at  end  of  this  case.] 

Statutes    *    Construction    —    Ejusdem 
Generis. 

Under  the  rule  ejusdem  generis,  where  gen- 
-eral  words  follow  the  enumeration  of  par- 
ticular classes  of  persons  or  things,  the  gen- 
eral words  will  be  construed  as  applicable 
only  to  the  persons  or  things  of  the  same 
general  nature  or  class  as  those  enumerated. 

Masculine  Words  as  Extending  to  Fe- 
nuUes  —  Rule  Inapplicable. 

Code,  §  48,  par.  3,  providing  that  words 
importing  masculine  gender  only  may  be  ex- 
tended to  females,  does  not  operate  where  its 
application  violates  reason  and  nullifies  the 
intent  of  the  legislature. 


Requesting  Instruction  aa  to  Indict- 
ment  —  Effect  of  Raising  Question 
for  Revieiv. 

A  motion  in  arrest  of  judgment  and  for 
new  trial  on  the  ground  of  error  in  the  re- 
fusal of  instructions  does  not  present  the 
question  of  the  sufficiency  of  the  indictment, 
though  one  of  the  requested  instructions  was 
that  the  indictment  did  not  state  an  offense, 
since  such  instruction  was  properly  refused 
in  anv  event. 

• 

Prostitution  —  Visiting  House  of  111 
Fame  —  Purpose. 

While  on  a  charge  of  lewd  and  lascivious 
"conduct,"  that  is,  customary  behavior,  or 
of  leading  a  life  of  lewdness,  there  may  not 
be  a  conviction  merely  because  there  was  an 
unlawful  indulgence  of  the  animal  desires, 
where  tlie  charge  is  resorting  for  the  purpose 
of  lewdness,  it  is  sufficient  that  the  place 
was  visited  for  the  purpose  of  committing 
an  act  of  lewdness,  as  the  term  is  understood 
in  the  accepted  usage  of  the  language,  that 
is,  a  lustful  or  lascivious  act. 

Same. 

The  refusal  of  an  instruction  in  a  prose- 
cution for  resorting  to  a  house  of  ill  fame 
for  the  purpose  of  prostitution  or  lewdness 
that  defendant  might  go  to  a  house  of  ill 
fame  if  his  purpose  was  that  of  friendly 
visiting  was  not  error,  where  the  court 
charged  that  defendant  could  not  be  con- 
victed unless  lie  resorted  to  the  house  for 
the  purpose  of  prostitution  or  lewdness. 
Instructions  —  Refusal   of  Request  — 

Inapplicability  to  Erldence. 

Where  the  evidence  showed  that,  if  de- 
fendant resorted  to  a  house  of  ill  fame  for 
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the  purpose  of  lewdness  at  all,  he  did  so 
many  times,  it  was  proper  to  refuse  an  in- 
struction that  an  occasional  visit  for  such 
purpose  will  not  support  a  conviction. 

[See  14  R.  C.  L.  tit.  Instructions,  p.  786.] 

Same. 

In  a  prosecution  for  resorting  to  a  house 
of  ill  fame  for  the  purpose  of  lewdness,  it 
was  not  error  to  refuse  an  instruction  that 
it  would  not  constitute  the  house  one  of  ill 
fame  if  one  woman  alone  therein  had  sexual 
intercourse  with  various  men,  where  there 
was  no  evidence  that  no  other  woman  prac- 
ticed such  illicit  commerce  in  the  house. 

Prostitntion  —  Instrnotions  —  Dellni- 
lion  of  House  of  III  Fame. 

The  refusal  of  an  instruction  defining  a 
house  of  ill  fame  as  a  place  inhabited  by 
more  than  one  woman  actually  engaged  in 
prostitution,  and  the  giving  of  an  instruc- 
tion dofining  it  as  a  house  visited  by  persons 
of  botli  sexes  for  the  purpose  of  having  un- 
lawful, indiscriminate  sexual  intercourse,  is 
not  error. 

Proof  of  Character  of  Honse  —  General 
Repute. 

While  evidence  of  general  reputation  oi  a 
house  as  one  of  ill  fame  is  admissible,  there 
can  be  no  conviction  of  resorting  to  such  a 
house  without  other  evidence  that  the  house 
was  kept  and  used  as  a  house  of  ill  fame. 

[See  12  Ann.  Cas.  273.] 

Instructions  —  Refusal  of  Request  •* 
Matters  Covered  by  General  Charge. 

The  refusal  of  an  instruction  that,  while 
evidence  of  general  reputation  of  a  house  of 
ill  fame  is  admissible,  there  can  be  no  con- 
viction unless  there  is  other  evidence  that 
the  house  was  used  for  that  purpose,  is  not 
error,  where  the  court  gave  equivalent  in- 
structions. 

[See  14  R.  C.  L.  tit.  Instructions,  p.  750.] 

Appeal  from  District  Court,  Plymouth 
county:     Boies,  Judge. 

Criminal  action.  James  Gardner  convicted 
of  resorting  to  house  of  ill  fame  for  purpose 
of  prostitution  and  lewdness,  and  appeals. 
The   facts   are   stated    in   the  opinion.     Re- 

VEBSED. 

T.  M,  Zink  for  appellant. 

George  Cosson  and  Wil-ey  8.  Rankin  for 
appellee. 

K.  E.  Sallntan  and  Miles  d  Steele,  amici 
curiae. 

[751]  Salinger,  J.  — ^I.  The  statute,  Code 
Sec.  4943,  makes  it  a  crime  to  resort  to  a 
house  of  ill  fame  "for  the  purpose  of  prosti- 
tution." We  have  to  determine  whether  the 
trial  court  erred  in  holding  that  both  men 
and  women  are  within  this  statute. 

While  in  a  broad  sense,  "prostitution" 
means  "the  setting  one's  self  to  sale  or  of 
devoting  to  infamous  purposes  what  is  in 
one's  power,"  it  will  not  be  questioned  that 


the  word  is  in  this  statute  used  in  a  narrower 
sense,  and  is  the  equivalent  of  sexual  prosti- 
tution. Such  prostitution  is  the  conduct  of 
a  prostitute  as  such. 

"An  allegation  in  an  indictment  that  a 
female  was  enticed  away  with  the  intent  of 
rendering  her  a  prostitute  is  equivalent  to 
an  allegation  that  it  was  done  for  the  purpose 
of  prostitution."  Nichols  v.  State,  127  Ind. 
406,  26  N.  E.  839. 

A  prostitute  is  "a  w^oman  who  practices  il- 
licit  intercourse  with   men  for  hire"    (Wor- 
cester's Dictionary;  Zimmerman  v.  McMakin^ 
22  S.  C.  372,  53* Am.  Rep.  at  722;   Sheehey 
V.  Cokley,  43  la.  185,  22  Am.  Rep.  236) ;  one 
"who  prostitutes  her  body  for  hire"    (Peter- 
son V.  Murray,  13  Ind.  App.  420,  41  N.   E. 
837)  ;    a    "female"    given    to    indiscriminate 
lewdness  or   promiscuous  sexual   intercourse 
for  gain    (Carpenter  v.  People,  8  Marb.   [N. 
Y.]  603,  611;  State  v.  Stoyell,  54  Me.  24,  89 
Am.    Dec.    716;    Davis   v.    Sladden,    17    Ore. 
259,  21  Pac.  140,  142).     Prostitution,  in  its 
more  restricted   sense,   is  the  practice  of    a 
female   offering  her   body  to   an   indiscrimi- 
nate intercourse  with  men.     State  v.  Stoyell, 
64   Me.   24,   89  Am.   Dec.    716;    Haygood    v. 
State,  98  Ala.  61,  13  So.  325;  State  v.  Good- 
win, 33  Kan.  538,  6  Pac.  899,  901;   Fahne- 
stock  V.   State,  102  Ind.  156,  1  N.  E.  372; 
Osborn  v.  State,  52  Ind.  526,  528;  Miller  v. 
State,  121  Ind.  294,  23  N.  E.  94,  95;  State  v. 
Brow,  64  N.  H.  577,  15  Atl.  216,  217;  Car- 
penter v.  People,  8  Barb.   (N.  Y.)    603,  610; 
State  V.  Toombs,  79  la.  741,  45  N.  W.  300; 
State  V.  Ruhl,  8  la.  447,  453;  Com.  v.  Cook, 
12  Mete.   (Mass.)   93,  97;  People  v.  Demoua- 
set,   71   Cal.   611,   12   Pac.   788,   789.     It    i» 
the  act  or  practice  of  prostituting  or  offering 
the  body  to  an  indiscriminate  intercourse  with 
men ;  common  [752]  lewdness  of  a  woman  for 
gain;   the  act  of  permitting  a  common  and 
indiscriminate  sexual   intercourse  for  hire — 
and   it   is   said   that   same   is   considered    a 
heinous  offense,  "for  which  the  woman  may 
be      punished."       2      Bouvier's      Dictionary 
(Rawle)    p.  785.     And  see  State  v.  Gibson, 
1]1  Mo.  92,  19  S.  W.  at  981;  Bunfill  v.  People, 
154  111.  640,  39  N.  E.  566;  and  Century  Dic- 
tionary.    While  cases  hold  that  there  may 
be  prostitution  though  there  be  no  desire  for 
<rain     (State    v.    Clark,    78    la.    492,    43    N. 
W.  273;  State  v.  Rice,  56  la.  431,  9  N.  W. 
343;  State  v.  Thuna,  59  Wash.  689,  109  Pac. 
331,  111  Pac.  768,  140  Am.  St.  Rep.  902).  all 
that  speak   on   the   point   agree   that   it    is 
the  practice  of  a  woman  only. 

It  follows  that  both  "prostitute"  and  "pros- 
titution" have  such  a  fixed  meaning  in  the 
approved  usage  of  the  language  and  such 
peculiar  and  appropriate  meaning  in  law  as 
that,  if  we  give  effect  to  such  meaning,  the 
statute  in  question  does  not  contemplate 
that  a  man  can  be  a  prostitute  or  can  prac- 
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tiee  prostitution,  and  does  not  intend  to 
punish  him  for  what  he  cannot  do.  For  one 
cannot  purpose  to  do  what  he  knows  is  im- 
possible. If  a  man  cannot  commit  prostitu- 
tion, he  cannot  go  to  a  place  for  the  purpose 
of  prostitution.  The  words  having  acquired 
such  meaning,  and  we  having  ascertained 
"what  is  the  appropriate  and  well  authorized 
meaning  of  the  term,"  we  should  hold  that 
"in  this  sense  the  legislature  is  supposed  to 
have  used  it."  State  v.  Ruhl,  8  la.  at  453. 
The  terms  "prostitution"  and  "lewdness,"  as 
used  in  the  statutes,  are,  by  a  general  rule  of 
construction,  to  be  construed  according  to 
their  most  usual  and  best  understood  signi- 
fication. Bunfill  V.  People,  154  111.  640,  39 
N.  E.  at  566;  Fahnestock  v.  State,  102  Ind. 
156,  1  N.  £.  at  376.  And  see  also  Com.  v. 
Cook,  12  Mete.  (Mass.)  at  97. 

2. 

Since  the  statute  does  not,  in  terms,  in- 
clude men,  we  need  not  and  do  not  pass  upon 
whetlier  the  legislature  could  effectively  [753] 
declare  that  men  can  be  guilty  of  "prostitu- 
tion." We  may,  for  the  purposes  of  the 
argument,  assume  that  such  power  exists. 
Thus  we  reach  the  question  whether,  though 
it  was  well  understood  that  prostitution  was 
the  act  of  a  woman,  the  legislature  intended 
Section  4943  to  include  men.  The  trial  court 
charged  that  such  was  the  intention.  It  said 
that  though,  "when  we  use  the  word  'pros- 
titute,' we  mean  a  woman,  and  (though) 
prostitution  is  legally  defined  as  the  act  or 
practice  of  offering  the  body  to  indiscrimi- 
nate intercourse  with  men,"  yet  this  section 
of  the  Code  does  "include  men  as  well  as 
women,"  because  it  uses  the  words  "prosti- 
tution or  lewdness."  The  position  of  appel- 
lee is  that  the  statute  includes  men  because 
it  makes  it  a  crime  "for  any  person"  to  resort 
to  a  house  of  ill  fame  for  the  purpose  of  pros- 
titution. The  view  expressed  by  the  trial 
judge  simply  begs  the  question.  It  is  a 
declaration  that,  though  the  legislature, 
which  imposes  a  punishment  for  resorting 
for  the  purpose  of  prostitution,  knew  that 
prostitution  is  the  conduct  of  none  but 
women,  and  though  the  punishment  provided 
can  have  effect  as  to  women,  the  very  use  of 
the  word  "prostitution"  proves  that  the  pun- 
ishment was  intended  to  apply  to  men. 

As  to  the  position  of  appellee,  while  it  is 
true  that  ordinarily  the  words  "any  person" 
include  both  men  and  women,  this  is  not  al- 
ways so.  As  in  all  other  cases,  the  rule  of 
reason  controls  as  to  the  interpretation  of 
these  words. 

Section  4756,  Code  1897,  punishes  rape  up- 
on a  female  committed  by  "any  person." 
Literally  construed,  these  words  would  au- 
thorize a  woman,  or  the  husband  of  a  woman 
Ann.  Cas.  1917I>— 16. 


assaulted,  to  be  punished  for  rape,  as  prin- 
cipals. And  so  of  Code  Section  4758,  which 
prohibits  "any  person"  to  have  carnal 
knowledge  of  "any  female"  imbecile  or  ren- 
dered insensible;  and  since  a  four-year-old 
child  is  a  "person," — Sutton  v.  State,  122 
Ga.  168,  50  S.  E.  at  61,— such  child  could, 
on  the  [754]  theory  of  appellee,  be  guilty 
of  rape,  or  of  carnal  knowledge  of  an  imbe- 
cile, or  of  a  woman  by  it  rendered  insensible. 
No  court  would  so  interpret  "any  person."  If 
it  were  claimed  that  a  statute  like  Code 
Section  4762,  which  makes  it  a  crime  for 
"any  person"  to  seduce  and  debauch  a  fe- 
male, contemplated  a  seduction  and  debauch - 
ment  by  a  female,  it  would  be  held  that 
"any  person"  should  not  be  so  construed,  be- 
cause it  must  be  assumed  that  the  legislature 
believed  a  woman  could  not  commit  the  of- 
fense. If  the  claim  were  that  the  words 
included  all  who  entered  a  dwelling  in  the 
nighttime  by  means  of  any  breaking,  it  would 
be  held  that  they  did  not  include  the  owner  of 
such  dwelling,  not  because  the  owner  could 
not  thus  enter,  but  because  the  legislature 
could  not  in  reason  have  intended  to  include 
him.  But  whether  the  words  are  held  not  to 
include  some  person  because  the  legislature 
knew  he  could  not  commit  what  is  forbidden, 
or  because  it  is  clear  for  some  other  reason 
that  it  could  not  have  been  intended  to  in- 
clude him  in  the  general  words,  the  rule  of 
construction  to  be  deduced  from  either  or 
both  cases  Is  to  exclude  him,  if  it  be  clear  for 
any  reason  that  it  was  not  intended  to  in- 
clude him.  We  think  the  point  within  this 
rule.  The  legislature  knew  that  "prostitu- 
tion" was  generally  understood  to  be  some- 
thing that  men  could  not  and  women  could 
be  guilty  of ;  and  that  this  interpretation  was 
settled  in  law.  It  used  the  word  in  the  settled 
sense,  and  "any  person,"  to  avoid  repetition. 
The  statute  forbids:  (1)  Resort  to  a  house 
of  ill  fame  for  the  purpose  of  prostitution; 
(2)  resort  thereto  for  the  purpose  of  lewd- 
ness;   (3)   using  such  house  for  prostitution; 

(4)  occupying  such  house  with  such  purpose; 

(5)  inhabiting  such  house  for  such  purpose; 

(6)  using  such  house  for  the  purpose  of 
lewdness;  (7)  occupying  same  for  such  pur- 
pose; (8)  inhabiting  same  for  such  purpose. 
The  legislature  knew  that  it  was  a  matter  of 
common  knowledge  that  some  of  these  can 
be  committed  by  both  men  and  women,  and 
some  by  women  only.  It  therefore  refrained 
from  labeling  four  of  these  as  applying  to 
women  only.  In  the  light  of  this,  it  is  plain 
that  [755]  "any  person"  was  intended  to 
mean  "any  person  who  can  be  guilty  of  any 
of  these;"  that  the  purpose  was  to  save 
words  regarded  as  needless,  rather  than  to 
enlarge  a  class  of  offenders.  In  effect,  the 
statute  is  within  the  reasoning  of  cases  like 
State  V.   Cooster,   10   la.  453,  and   State  v. 
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Brandt,  41  la.  503.  It  is  its  purpose  to  en- 
able the  state  to  indict  in  the  alternative— 
to  charge  an  offense  that  can  be  committed  by 
men  and  women  or  by  men  or  women  or  bv 
women  alone — not  to  permit  men  to  be  pun- 
ished for  what  all  understood  they  could 
not  do.  It  is  against  reason,  so  long  as 
any  other  explanation  can  be  found,  to  sup- 
pose that  a  legislature  which  knew  that  all 
persons  believed  prostitution  could  not  be 
practiced  by  a  man,  intended  to  declare  that 
it  could,  and  omitted  to  put  so  radical  an 
innovation  into  unmistakable  language.  No 
statute  that  imposes  a  live-year  imprison- 
ment in  the  penitentiary  should  be  construed 
to  work  such  a  change  unless  its  words  com- 
pel such  interpretation.  When  Section  4943 
was  enacted,  it  was  settled  that  men  could 
not  be  guilty  of  prostitution.  Hence,  they 
did  not  become  punishable  for  prostitution 
unless  this  was  effected  by  enacting  that  stat- 
ute. We  said  in  Caster  v.  McClellan,  132  la. 
at  505,  109  N.  W.  1020: 

"The  general  rule  is,  however,  that  words 
must  be  construed  according  to  their  natural 
meaning;  and  in  the  case  of  a  statute  which 
imposes  a  liability  which,  but  therefor,  would 
have  no  existence,  a  strict  construction  must 
be  given,  not  only  to  the  particular  words  em- 
ployed, but  to  the  act  generally." 

Where  a  statute  provided  that  all  persons 
should  be  denied  the  right  to  form  or  be  in 
anv  manner  interested,  either  directlv  or  in- 
directly,  in  any  trust  as  defined  by  the  act, 
it  was  held,  against  the  argument  that  tho 
law  was  unconstitutional  because  it  prohibit- 
ed two  or  more  farmers  from  agreeing  not 
to  sell  their  wheat  to  a  neighboring  mill  for 
less  than  so  much  a  bushel,  that  the  general 
language  of  statutes  will  be  limited  to  such 
persons  and  subjects  as  it  is  reasonable  to 
presume  the  legislature  intended  it  should 
apply  to.  State  [756]  v.  Smiley,  65  Kan. 
240,  69  Pac.  199,  67  UR.A.  903.  In  Rohlf  v. 
Kasemeier,  140  la.  182,  17  Ann.  Cas.  750.  118 
N.  W.  276,  132  Am.  St.  Rep.  261,  23  L.R.A. 
(>J.S.)  1284,  a  case  cited  by  the  appellee, 
there  was  under  consideration  the  construc- 
tion of  a  statute  making  it  unlawful  for  any 
persons  to  combine  to  fix  the  price  of  any 
article  of  merchandise  or  commodity.  We 
held  that  the  practice  of  medicine  and  sur- 
gery was  labor,  and  did  not  come  within  the 
purview  of  the  act,  and  we  said: 

"Moreover,  it  is  well  settled  that  in  con- 
struing any  statute  all  the  language  shall 
be  considered,  and  such  interpretation  placed 
upon  any  word  appearing  therein  as  was 
within  the  manifest  intent  of  the  body  which 
enacted  the  law.  Much,  of  necessity,  depends 
upon  the  context  and  upon  the  usual  and 
ordinary  consequence  of  the  language  used." 

We  believe  both  reason  and  authority  justi- 
fy us  in  refusing  to  give  said  general  words 
the  effect  the  State  claims  for  them. 


The  rule  epiadem  generis  is  an  avoidance 
of  giving  to  general  words  a  strict  construc- 
tion inconsistent  with  the  general  scope  of 
what  they  are  found  in.  It  is  that,  where 
general  words  follow  the  enumeration  of 
particular  classes  of  persons  or  things,  the 
general  words  will  be  construed  as  applicable 
only  to  persons  or  things  of  the  same  general 
nature  or  class  as  those  enumerated.  36  Cyc. 
1119;  State  v.  Campbell,  76  la.  122,  40  'x. 
W.  100;  State  v.  Eno,  131  la.  619,  9  Ann. 
Cas.  856,  109  N.  W.  119 ;  Brown  v.  J.  H.  Bell 
Co.  148  la.  89,  Ann.  Cas.  1912B  8.52,  123  N. 
W.  231.  124  N.  W.  901,  27  L.R.A.(N.S.) 
407;  State  v.  Wignall,  150  la.  650,  128 
N.  W.  035,  34  L.R.A.(N.S.)  507:  Denn 
v.  Goldtrap,  1  N.  J.  L.  272,  274,  275;  State 
V.  Fry,  186  Mo.  198,  85  S.  W.  328. 

In  Dowell  v.  Vicksburg,  etc.  R.  Co.  61 
Miss.  529,  is  held  that  the  words  "any  per- 
son," in  a  statute  declaring  that  a  railroad 
shall  be  liable  for  any  damages  or  injury 
which  may  be  sustained  by  any  person  from  a 
locomotive  or  cars,  do  not  embrace  employees 
of  the' road.  In  Carle  v.  Bangor,  etc.  Canal, 
etc.  Co.  43  Me.  271,  a  statute  making  a  rail- 
road corporation  liable  for  damages  sustained 
by  "any  person"  by  the  neglect  of  its  servants 
is  held  to  be  limited  to  such  persons  as  were 
not  the  sen'ants  of  the  corporation,  and  who 
sustained  [757]  damages  without  any  contrib- 
utory fault.  See  Sala  v.  Chicago,  etc.  R.  Co.  85 
la.  at  683,  .52  N.  W.  664.  In  Miller  v.  Coffin,. 
19  R.  T.  164.  36  Atl.  at  8;  Sullivan  v.  Mis- 
souri Pac.  R.  Co.  97  Mo.  113,  10  S.  W.  at 
854:  Atchison,  etc.  R.  Co.  v.  Farrow,  6  Colo, 
at  505;  Lutz  v.  Atlantic,  etc.  R.  Co.  6  N.  M 
496,  16  L.R.A.  819,  30  Pac.  at  913;  Proctor 
v.  Hannibal,  etc.  R.  Co.  64  Mo.  122,  and 
Connor  v.  Chicago,  etc.  R.  Co.  69  Mo.  at  292, 
in  a  statute  permitting  the  representatives  of 
"any  person"  who  shall  die  from  any  injury 
resulting  from  or  occasioned  by  the  negligence 
of  any  person  or  employee  while  running 
a  train  of  cars,  the  words  "any  persons"  are 
held  not  to  include  a  servant  whose  death 
was  occasioned  by  the  negligence  of  a  fel- 
low servant. 

In  Dixon  v.  Western  Union  Tel.  Co.  68 
Fed.  631,  it  is  held  that  a  statute  providing 
that  every  corporation  shall  be  liable  in  dam- 
ages for  personal  injuries  suffered  **by  any 
employee  while  in  its  service,  where  such 
injury  resulted  from  the  act  or  omission  of 
any  person,"  etc.,  does  not  impose  liability 
upon  the  employer  for  injuries  resulting  from 
the  act  or  omission  of  the  person  injured.  It 
is  said  that,  while  the  language  employed  is 
capable  of  a  construction  as  broad  as  is  con- 
tended for,  it  will  not  be  given  such  construc- 
tion if  to  do  so  would  lead  to  absurd  or  unjust 
consequences,  and  that  the  natural  im- 
port of  the  words  of  a  statute,  according  t<v 
the  common  use  of  them,  when  applied,  to  the 
subject-matter,  is  to  be  regarded  as  expressing 
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the  intention  of  the  legislature,  unless  it  is 
repugnant  to  the  acknowledged  principles 
of  justice  and  sound  public  policy,  in  which 
east^  the  words  ought  to  be  enlarged  or 
restrained  so  as  to  .comport  with  those 
principles,  unless  the  intention  of  the  legis- 
lature is  clearly  and  manifestly  repugnant 
to  them,  and  that,  therefore,  it  is  required 
that  the  words  "any  person"  be  limited  so 
as  not  to  include  the  person  injured.  And  see 
Jewell  V.  Summer  Tp.  113  la.  49,  84  N.W.  973. 

The  words  "any  person*'  in  a  statute  pro- 
viding for  the  taking  of  affidavits  of  any  per- 
son for  the  purposes  of  a  motion  [758]  when 
required  by  his  adversary,  are  applicable  only 
to  those  persons  who  may  by  existing  laws 
be  subjectod  to  this  species  of  examination; 
wherefore,  it  is  held  that  a  party  to  an  action 
cannot  be  compelled  by  the  adverse  party  to 
make  the  affidavit  for  the  purposes  of  a  mo- 
tion. Uodgkin  v.  Atlantic,  etc.  R.  Co.  5  Abb. 
Prac.  N.  S.'  ( N.  Y. )  at  74. 

A  statute  requiring  county  officers  to  per- 
mit e.\amination  of  documents  by  any  person 
is  to  be  limited  to  persons  who  have  an  in- 
terest of  some  sort,  great  or  small,  to  be 
subserved  by  such  examination.  Boylan  v. 
Warren,  30  Kan.  301,  18  Pac.  at  176,  7  Am. 
St.  Rep.  551.  The  right  of  any  person  to  con- 
test the  validity  of  a  will  is  to  be  limited  to 
any  person  having  an  interest  in  the  subject- 
matter  of  the  contest.  Campbell  v.  Fichter, 
168  Ind.  645,  11  Ann.  Cas.  1089,  81  N.  E. 
at  662;  Crawfordsville  v.  Ramsey,  178  Ind. 
258,  98  N.  E.  at  180. 

A  statute  giving  a  lien  to  every  laborer  or 
miner  who  shall  perform  labor  in  opening, 
developing  or  operating  any  coal  mine  upon 
all  the  property  of  the  person,  firm  or  corpora- 
tion owning  or  operating  such  mine,  and  used 
in  the  construction  or  operation  thereof,  does 
not  give  such  lien  upon  the  property  of  the 
owner  to  miners  employed  by  an  operating  les- 
see of  the  mine.  Caster  v.  McClellan,  132  la. 
502, 109  N.  W.  1020.  In  Powers  v.  Hocking  Val. 
etc.  Ry.  31  Ohio  Cir.  Ct.  Rep.  488,  a  statute 
relating  to  the  lease  of  railroads,  and  making 
the  lessor  and  lessee  jointly  liable  upon  all 
rights  of  action  accruing  to  any  person  for 
any  negligence  or  default  growing  out  of  the 
operation  and  maintenance  of  such  railroad, 
is  held  to  cover  obligations  of  the  lessor  and 
lessee  to  the  public,  and  hence  not  to  apply 
to  an  action  for  negligence  by  an  employee  of 
the  lessee  against  the  lessor  and  lessee. 

A  corporate  charter,  providing  that  of  "any 
person"  chosen  to  be  warden  shall  refuse  to 
accept  the  office,  he  shall  suffer  a  forfeiture, 
means,  considering  the  direct  provision  of 
the  same  charter,  only  such  persons  as  are 
by  the  terms  of  the  charter  eligible  to  such 
office.  Tobacco  Pipe  Makers  Co.  v.  Woodroffe, 
7  B.  &  C.  838,  14  E.  C.  L.  139.  And  in  U.  S.  v. 
Palmer,  8  Wheat,  at  631,  4  U.  8.  (L.  ed.)  477, 


it  is  said  that  the  words  ''any  person  or  per- 
sons," [759]  as  used  in  the  Constitution,  re- 
lating to  those  who  commit  misprision  of 
treason  or  felony,  are  necessarily  confined  to 
any  person  or  persons  owing  allegiance  to 
the  United  States,  though  the  words  in  them- 
selves are  broad  enough  to  comprehend  every 
human  being. 

In  State  v.  Brown,  38  Kan.  390,  16  Pac. 
at  260,  there  was  construed  a  statute  punish- 
ing any  person  who  was  drunk  in  any  high- 
way, public  place,  or  in  his  own  house,  etc., 
and  it  was  held  that  "any  person"  should  be 
construed  to  mean  only  such  persons  as  act 
voluntarily  in  the  performance  of  the  inter- 
dicted act  that  hence  it  does  not  include  idiots, 
insane  persons  and  children  under  seven  years 
of  age,  babes,  and  persons  who  have  been  made 
drunk  by  force  or  fraud  and  carried  into  a 
public  place,  and  that,  therefore,  one  who 
innocently  drinks  of  liquor  which  intoxicates 
him,  without  an  idea  that  it  would  make  him 
drunk,  is  to  be  held  not  guilty  of  the  offense 
prescribed  by  the  statute,  though  it  in  terms 
is  made  applicable  to  any  person. 

In  State  v.  Olson,  108  la.  a  case  cited  by 
appellee,  we  said,  on  page  668,  77  N.  W.  332 : 

"The  words  'unmarried  person'  in  the  in- 
dictment, taken  alone,  do  not  show  whether 
that  unmarried  person  was  man  or  woman; 
but  it  is  not  in  this  narrow  sense  that  we  arc 
to  construe  this  indictment.  The  law  has 
never  recognized  that  the  crime  of  seduction 
can  be  committed  by  any  other  than  male 
persons,  nor  upon  any  other  than  female 
persons." 

And  see  Davis  v.  State,  96  Ark.  555,  129 
S.  W.  530. 

Though  the  briefs  have  not  called  it  to 
our  attention,  we  do  not  overlook  our  statute 
rule  that  "words  importing  the  masculine 
gender  only  may  be  extended  to  females." 
Code  Sec.  48  Par.  3.  It  does  not  operate 
where  its  application  violates  reason  and 
nullifies  the  intent  of  the  legislature. 

On  the  meaning  to  be  given  the  words 
"any  person,''  the  citations  for  the  State, 
[760]  Crane  v.  People,  168  III.  395,  48  N.  E. 
54,  and  Hill  v.  State,  137  Ala.  66,  34  So. 
406,  are  irrelevant.  So  is  Williams  v.  Poor, 
65  Ta.  at  413,  21  N.  W.  753,  cited  by  appel- 
lant. We  are  unable  to  see  how  Com.  v. 
Lavonsair,  132  Mass.  1,  and  State  v.  Phil- 
lips, 26  N.  D.  206,  Ann.  Cas.  1916A  320.  144 
N.  W.  94,  49  L.R.A.(N.S.)  470,  cited  by  ap^ 
pellant,  or  U.  S.  v.  Cannon,  4  Utah  122,  7 
Pac.  369,  and  Purdy  v.  People,  4  Hill  (N.  Y.) 
384,  cited  by  appellant,  bear  upon  anything 
in  this  appeal;  and  State  v.  Myers,  10  la. 
448.  State  v.  Smith,  46  la.  670,  and  State 
V.  Shaw,  125  la.  422,  423,  101  N.  W.  109, 
presented  by  appellant,  and  Com.  v.  Groodall. 
165  Mass.  588,  43  N.  E.  520,  and  State  v. 
Burns,  145  la.  588,  124  N.  W.  600,  cited  by 
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appellee,  have  very  remote,  if  any,  bearing; 
and  whatever  is  said  in  the  last  as  to  re- 
sorting is  said  as  to  a  woman  defendant.  The 
substance  of  the  decision  is  as  to  the  admis- 
sibility of  evidence  on  reputation.  State  v. 
Toombs,  79  Ta.  741,  45  N.  W.  300,  upon  which 
the  state  puts  some  reliance,  was  the  case 
of  a  woman  charged  with  keeping  a  house  of 
ill  fame,  and  does  not  touch  the  point  now 
in  consideration.  The  following  citations  on 
part  of  appellant  are  relevant  to  nothing  in- 
volved in  this  appeal:  State  v.  Moore,  78 
la.  494,  43  N.  W.  273;  State  v.  Hasty,  121 
la.  507,  96  N.  W.  1115;  Wright  v.  Paige,  36 
Barb.  (N.  Y.)  438;  Cannon  v.  U.  S.  116  U. 
S.  65,  6  S.  Ct.  278,  29  U.  S.  (L.  ed.)  561; 
Com.  V.  Sliney,  126  Mass.  49,  and  Sweenie  v. 
State,  69  Neb.  269,  80  N.  W.  815. 

The  indictment  charges  that  defendant 
feloniouslv  resorted  to  a  house  of  ill  fame 
'*for  the  purpose  of  prostitution  and  lewd- 
ness." The  jury  was  directed  to  give  time 
and  energy  which  should  have  been  expended 
on  the  consideration  of  a  real  case  to  con- 
sidering whether  defendant  was  guilty  of 
something  not  prohibited  by  the  statute  under 
wliich  he  was  indicted.  At  the  least,  it  was 
made  possible  for  the  jury  to  find  that  defend- 
ant resorted  for  the  purpose  of  lewdness 
because  the  jury  thought  he  went  to  the  house 
for  the  purpose  of  prostitution.  To  create 
such  a  situation  is  error.  O'Brien  v.  People, 
28  Mich,  at  214.  This  might  not  [761  ]  have 
been  error,  had  the  jury  disregarded  prosti- 
tution by  its  verdict.  But  it  appears  by  the 
verdict  that  it  was  or  may  have  been  a  basis 
for  the  verdict.  And  the  court,  by  instruc- 
tions overruling  a  motion  in  arrest  of  judg- 
ment,  and  entering  sentence  equally  upon 
either  finding,  affirmatively  put  the  element 
of  prostitution  into  the  case  as  a  co-ordinate 
factor. 

In  all  the  steps  which  work  a  holding  that 
Section  4043  punishes  men  for  resorting  to 
a  house  of  ill  fame  for  the  purpose  of  pros- 
titution, the  trial  court  was  in  error.  For 
this,  we  are  constrained  to  order  a  reversal, 
notwithstanding  the  argument  of  the  repre- 
sentatives of  the  State  that  ''this  is  a  crime 
which  affects  the  very  foundation  of  society;'* 
that  no  sense  of  justice  and  no  theory  of 
fairness  permits  the  holding  a  man  to  be  in- 
nocent and  a  woman  guilty;  and  that  ''this 
defendant  is  so  plainly  guilty  that  he  should 
not  have  complained  of  any  kind  of  treat- 
ment in  the  lower  court,  and  is  so  flagrantly 
guilty  that  the  finding  of  the  lower  court 
should  be  sustained."  This  court  does  not 
pass  upon  the  guilt  or  innocence  of  this  de- 
fendant, de  novo.  Both  as  to  those  who  mav 
be  guilty  and  those  who  may  be  innocent, 
it  is  our  duty  to  give  to  statutes  which  im- 
pose degrading  imprisonment  a  construction 
which  avoids  the  punishing  accused  where  the 


statute  proceeded  under  imposes  no  punish- 
ment. Fahnestock  v.  State,  102  Ind.  156, 
1  N.  E.  at  377;  Bunfill  v.  People,  154  111. 
640,  39  N.  E.  at  567.  In  the  last  named  case, 
it  is  said  that  prosecutions  for  even  such 
offenses  as  this  "can  only  be  conducted  under 
and  in  accordance  with  the  statutes,"  and 
that  errors  entitle  the  defendant  to  a  new- 
trial  because  "the  law  warrants  it  and  the 
court  doth  give  it."  We  do  not  administer 
lynch  law,  which  at  times  executes  men  be- 
cause it  is  believed  they  are  guilty  of  some- 
thing and  felt  that  they  should  be  hung,  on 
general   principles. 

II.  The  witness  Laura  Heigner  testified 
that  she  had  been  a  witness  in  State  v.  De- 
vinney;  that  on  that  trial,  she  [762]  tes- 
tified that  she  had  had  improper  relations 
with  Devinney  and  him  only;  and  she  re- 
peated the  statement  on  the  instant  trial. 
She  testified  also  that  she  had  been  a  witness 
in  the  case  of  State  v.  Lawrence,  and  as 
such  witness  had  said  that  she  had  such, 
relations  with  40  different  men  in  Mrs.  Law- 
rence's house,  and  that  the  Brose  girl  was 
present.  She  testified  that  both  statements 
are  true,  in  her  opinion.  Thereupon,  she 
was  asked  to  say  why  she  testified  thus  dif- 
ferently as  to  this  matter  on  different  trials; 
to  say  why  she  had  changed  her  testimony 
since  a  witness  in  State  v.  Devinney;  to  say 
when  she  first  made  up  her  mind  to  testify 
differently  in  the  instant  case;  to  say  why 
she  changed  her  testinony  upon  tlie  trial  of 
these  various  cases;  and  to  say  whether  any- 
one told  her  to  dMWge  lier  testimony  for  the 
instant  case.  To  this,  objections  were  sus- 
tained, that  it  is  immaterial,  irrelevant,  un- 
fair because  there  is  no  evidence  that  some 
of  the  alleged  contradictory  statements  were 
made,  and  that  it  is  improper  cross-examina- 
tion. 

We  think  the  examination  was  neither  ir- 
relevant nor  immaterial;  and  that,  for  the 
purpose  of  cross-examination  at  least,  it  ap- 
peared sufficiently  that  the  witness  had 
changed  her  testimony  substantially  as  the 
questions  indicate;  and  that,  therefore,  the 
examination  was  not  unfair.  (See  Ab.  91 
to  99.)  See  State  v.  Cater,  100  la.  at  505, 
69  N.  W.  880. 

Was  it  improper  cross-examination  ?  State 
▼.  Caron,  118  La.  349,  42  So.  960,  963,  ap- 
proves the  text  in  Roscoe  that  cross-exami- 
nation may  go  to  any  subject,  however  re- 
mote if  it  bear  upon  testing  the  character 
or  credibility  of  the  witness.  Inquiries  into 
the  feelings  or  disposition  of  the  witness 
to  conceal  or  pervert  tlie  truth  are  not  to  be 
excluded  as  being  collateral.  Alward  v. 
Oakes,  63  Alinn.  190,  65  N.  W.  270.  To  say 
the  least,  it  is  proper,  where  a  witness  ad- 
mits the  existence  of  a  variance  between  his 
testimony  and  his  statements  on  other  occa- 
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aions,  to  examine  him  as  to  the  motives  in- 
ducing the  variance.  7  Encyc.  £v.  60.  In 
State  V.  Pulley,  63  N.  0.  [763]  8,  a  witness 
admitted  that  he  had,  on  a  former  occasion, 
denied  the  truth  of  a  statement  he  was  then 
making,  and  it  is  held  to  be  admissible  there- 
upon to  ask  him  why  he  had  thus  formerly 
made  denial.  The  accused  in  a  criminal 
case  should  be  given  very  large  liberty  in 
proving  the  motives  which  induced  a  change 
in  the  testimony  of  a  witness  from  favorable 
to  accused  to  favorable  to  the  State.  People 
V.  Dillwood  (Cal.)  39  Pac.  438;  Galveston, 
etc.  R.  Co.  V.  Porfert,  1  Tex.  Civ.  App.  716, 
20  S.  W.  870. 

Where  a  party  changes  his  testimony  after 
a  reversal  by  the  Supreme  Court  and  admits 
having  read  the  opinion,  he  may  be  asked  on 
cross-examination  if  he  did  not  change  his 
statement  because  he  had  seen  the  ground  on 
which  the  case  was  reversed.  Galveston,  etc. 
R.  Co.  V.  Porfert,  1  Tex.  Civ.  App.  716,  20 
8.  W.  870.  Where  prosecutrix  changes  her 
testimony  as  to  the  time  when  intercourse 
occurred,  and  admits  her  former  testimony 
to  have  been  false,  it  is  error  to  sustain  an 
objection  to  the  question  why  she  had  given 
such  former  false  testimony.  People  ▼. 
Payne,  131  Mich.  474,  91  N.  W.  739. 

It  is  our  opinion  that  the  objections  should 
have  been  overruled. 

III.  Defendant  asked  the  court  to  direct 
the  jury  to  acquit  on  the  grround  that  the 
indictment  fails  to  charge  the  crime  of  lewd- 
ness. The  offer  asserts,  vtiter  alia,  that  the 
indictment  fails  to  state  any  facts;  that  it 
sets  oat  no  acts  constituting  lewdness,  nor 
states  with  whom  committed.  In  effect,  the 
offered  instruction  attempts  to  operate  as  a 
demurrer  to  the  indictment.  It  is  not  re- 
quired that  we  pass  upon  whether  the  indict- 
ment is  well  criticised.  The  statute  permits 
the  points  raised  by  the  offer  to  be  raised 
by  demurrer  (Code  Sec.  6328)  or  by  motion 
in  arrest  of  judgment  (Code  Sec.  5426). 
£ither  method  of  attack  being  sustained,  it 
is  often  possible  to  cure  the  defect  by  a  new 
accusation.  We  think  it  fairly  appears  to 
be  the  legislative  intent  that  such  an  attack 
upon  the  indictment  [764]  shall  not  be  made 
at  a  time  when  to  sustain  it  must  result  in 
a  final  acquittal;  that  the  defendant  may 
not  decline  to  use  his  right  to  demur  nor 
anticipate  his  right  to  proceed  by  motion  in 
arrest,  and  substitute  for  both  an  offered  in- 
struction which,  if  given,  works  an  acquittal, 
thus  obtaining  a  result  which  the  employment 
of  neither  of  the  other  methods  would  yield. 
Why  provide  for  a  demurrer,  with  power  of 
resubmission,  if  same  be  sustained?  Why 
provide  for  a  second  opportunity  to  demur 
by  means  of  a  motion  in  arrest  if,  at  the 
pleasure  of  the  defendant,  neither  may  be 
used,  and  an  acquittal  be  obtainable  by  at- 


tacking the  indictment  by  means  of  an  of- 
fered instruction?  Who  would  ever  use  de- 
murrer or  motion  in  arrest  if  this  be 
permissible?  We  can  see  no  justification  for 
the  defendant's  waiting  until  all  the  evidence 
has  been  taken  on  both  sides  to  so  present 
a  demurrer  to  the  indictment;  no  reason  whv 
he  should  not  present  it  before  the  trial  is 
actually  begun;  why,  having  passed  this 
point,  he  should  be  allowed  to  anticipate 
the  time,  if  ever  it  shall  come,  when  he  need 
present  a  motion  in  arrest  of  judgment.  To 
make  him  proceed  either  at  the  one  time  or 
the  other,  rather  than  between  the  two,  is  not 
only  orderly  procedure,  but  absolutely  fair 
to  both  the  State  and  the  defendant.  It  take^ 
nothing  justly  due  from  defendant,  and,  as 
said,  avoids  the  making  said  two  statutes 
idle. 

The  nearest  that  the  motion  in  arrest  of 
judgment  and  for  new  trial  comes  to  attack- 
ing the  indictment  is  a  statement  that 
the  court  erred  in  not  giving  each  and 
every  paragraph  of  the  instructions  asked 
by  the  defendant.  Waiving  the  question  of 
definiteness  in  assignment,  it  remains  the  fact 
that  this  is  merely  a  repetition  of  the  ex- 
ception taken  to  the  refusal  to  give  said 
offered  instruction.  As  we  hold  that  it  was 
right  to  refuse  the  instruction,  it  was  also 
right  to  overrule  that  part  of  the  motion  in 
arrest  of  judgment  which  complains  of  the 
refusal  to  give  such  instruction. 

We  must  decline  to  review  the  sufficiency 
of  the  indictment  with  reference  to  charging 
facts,  because  no  attack  [765]  recognized  by 
law  was  below  made  upon  the  indictment. 
This  disposition  of  the  attack  upon  the  in- 
dictment, and  also  that  almost  all  of  them  are 
irrelevant  on  such  attack,  make  the  following 
citations  of  appellant  ineffective:  State  v. 
Wasson,  126  la.  320,  101  N.  W.  1126;  State 
V.  Chicago,  etc.  R.  Co.  63  la.  608,  19  N.  W. 
299;  State  v.  Potter,  28  la.  664;  State  v. 
McKinney,  130  la.  370,  106  N.  W.  931;  State 
v.  Brandt.  41  la.  at  607,  608 ;  State  v.  Martin, 
126  la.  715,  101  N.  W.  637;  State  v.  Brown. 
47  Ohio  St.  102,  23  N.  E.  747,  21  Am.  St.  Rep. 
790;  State  v.  Baugiiess,  106  la.  107,  76  N. 
W.  508;  State  v.  Ashpole,  127  la.  680,  104 
N.  W.  281 ;  Cosgrove  v.  SUte,  37  Tex.  Crim. 
249,  39  S.  W.  367,  66  Am.  St.  Rep.  802;  and 
so  are  Webb  v.  State,  106  Ala.  52,  18  So. 
491;  Com.  v.  Wardell,  128  Mass.  62,  35  Am. 
Rep.  357,  cited  by  the  State. 

IV.  The  court  charged  that  lewdness  is 
the  unlawful  indulgence  of  the  animal  de- 
sires, and  is  also  legally  defined  to  be  lustful 
and  licentious  behaving,  such  as  unchastity, 
sensuality  and  debauchery.  It  is  urged  that 
this  does  not  define  lewdness  clearly,  nor  with 
sufficient  fullness.  The  definitions  presented 
by  the  defendant  through  offered  instructions 
were:      (1)   That  lewdness,  within  the  mean- 
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ing  of  tlie  statute,  is  the  living  or  dwelling 
together  of  a  man  and  woman  who  are  not 
married  to  *each  other,  as  if  they  were;  (2) 
living  with  and  having  illicit  sexual  inter- 
course with  but  one  woman  to  whom  defend- 
ant is  not  married,  and  with  whom  he  dwells 
as  if  he  were  married  to  her;  (3)  habitually 
living  or  dwelling  with  some  woman  as  his 
wife  and  habitually  having  illicit  sexual  in- 
tercourse with  her  without  being  married  to 
her. 

The  authorities  cited  to  sustain  the  claim 
that  it  was  error  to  reject  these,  indicate  that 
appellant  labors  under  the  misconception  that 
he  is  charged  with  a  course  of  incontinent 
living,  or  with  habitual  illicit  relationships, 
or  with  offending  by  creating  public  scandal. 
He  is  accused  of  none  of  these.  He  is  not 
charged  with  open  adultery  or  leading  a  life 
of  lewdness,  but  of  resorting  to  a  house  of  ill 
fame  to  commit  lewdness,  i.  e.,  to  do  lewd 
acts.  That  is  one  reason  why  the  citations 
are  irrelevant.  It  is  not  relevant  that  resort 
on  a  single  [766]  occasion  for  a  lewd  purpose 
fails  to  prove  leading  a  life  of  lewdness.  State 
V.  McDavitt,  140  la.  342,  118  N.  W.  370, 
132  Am.  St.  Rep.  275.  That  merely  decides 
that  "one  swallow  does  not  make  a  summer." 
And  so  of  the  fact  that  a  single  act  of  lewd- 
ness is  not  the  "lewd  and  lascivious  conduct" 
punished  as  such  by  statute.  State  v.  Mar- 
vin, 12  la.  499.  Such  statutes  use  "conduct" 
in  the  sense  of  customarv  behavior.  It  is 
self-evident,  but  not  material,  that  a  single 
act  of  illicit  intercourse  will  not  sustain  a 
conviction  for  living  in  open  adultery.  Bird 
v.  State,  27  Tex.  App.  636,  11  S.  W.  641,  11 
Am.  St.  Rep.  214;  Bodiford  v.  State,  86  Ala. 
67,  5  So.  559.  11  Am.  St.  Rep.  20;  People  v. 
Salmon,  148  Cal.  303,  83  Pac.  42,  113  Am. 
St.  Rep.  268,  2  L.R.A.(N.S.)  1186.  And  see 
too  Wright  V.  State,  42  Miss.  334,  97  Am. 
941;  Carotti  v.  State,  42  Miss.  334,  97  Am. 
Dec.  465;  Richey  v.  State,  172  Ind.  134,  19 
Ann.  Cas.  654,  87  N.  E.  1032,  139  Am.  St. 
Rep.  362.  Equally  manifest,  that  such  an  act 
does  not  justify  conviction  for  open  and 
notorious  cohabitation  and  adultery.  People 
V.  Salmon,  148  Cal.  303,  83  Pac.  42,  113  Am. 
St.  Rep.  268,  2  L.R.A.(N.S.)  1186.  It  is,  of 
course,  true,  and,  equally  of  course,  irrele- 
vant, that  resorting  for  an  isolated  act  of 
intercourse  does  not  warrant  conviction  for 
lewd  and  vicious  association  and  cohabi- 
tation, or  for  open  and  gross  lewdness,  and 
that  clandestine  intercourse  does  not  violate 
a  statute  forbidding  lewdly  and  lasciviously 
abiding  and  cohabiting.  State  v.  Chandler, 
132  Mo.  165,  33  S.  W.  797,  63  Am.  St.  Rep. 
483.  Such  statutes  inhibit  the  unlawful 
living  together  as  only  man  and  wife  may 
lawfully  live.  Of  course,  no  isolated  act  of 
illicit  intercourse  is  that.  See  State  v.  Poy- 
ner,  57  Wash.  489,  107  Pac.  181.     Nor  are 


holdings  material  that  some  acts  of  lewdness 
do  not  constitute  the  one  who  practices  them 
a  prostitute,  nor  her  conduct  prostitution. 
Bunfill  V.  People,  154  III.  640,  39  N.  E.  665; 
State  V.  Brow,  64  N.  H.  677,  15  Atl.  216. 

In  State  v.  Mitchell,  149  la.  362,  128  X. 
W.  378,  Mr.  Justice  Ladd  makes  this  dis- 
tinction clear.  The  case  involves  the  cbargi^ 
of  conspiracy  to  induce  two  females  to  com- 
mit the  crimes  of  adultery  and  lewdness,  and 
to  become  prostitutes.  An  instruction  which 
defines  lewdness  to  be  "the  unlawful  indul- 
gence of  the  animal  desires"  is  held  to  be 
inadequate  and  misleading,  because  the 
essence  of  the  indictment  is  an  attempt 
[767]  to  induce  the  women  to  lead  an  in- 
continent life,  and  the  instruction  compels 
conviction  if  the  conspiracy  was  no  more  than 
to  procure  their  willing  presence  for  the 
purpose  of  committing  a  single  act  of  in- 
continence— an  act  which  would  constitute 
neither  lewdness  nor  prostitution.  It  is  said 
that  the  case  differs  from  keeping  a  house  of 
ill  fame,  resorted  to  for  the  purpose  of  prosti- 
tution and  lewdness,  in  that  on  indictment 
for  the  last,  the  term  lewdness  is  employed  in 
the  ordinary  sense  as  meaning  a  lustful, 
lecherous,  lascivious  or  libidinous  act.  In 
other  words,  while,  on  the  charge  of  leading 
a  life  of  lewdness,  or  inducing  others  to  lead 
such  or  to  become  prostitutes,  there  may  not 
be  a  conviction  merely  because  there  was  an 
unlawful  indulgence  of  the  animal  desires, 
or  lustful  and  licentious  behaving,  such  as 
unchastity,  sensuality  and  debauchery,  where 
the  charge  is  resorting  for  the  purpose  of 
lewdness,  it  is  sufficient  that>  the  place  was 
visited  for  the  purpose  of  committing  an  act 
of  lewdness,  as  the  term  is  understood  in  the 
accepted  usage  of  the  language. 

V.  There  is  evidence  from  which  the  jury 
might  have  believed  that  some  of  the  visits 
of  the  defendant  to  the  house  occupied  by 
Richard  and  Lillie  Lawrence  were  visits  of 
friendship.  Defendant  complains  of  the  re- 
fusal of  instructions  that  he  might  lawfully 
go  to  a  house  of  ill  fame  if  his  purpose  was 
that  of  friendly  visiting,  and  the  failure  to 
give  an  equivalent  direction.  We  think  there 
was  not  such  failure.  The  court  once,  if  not 
oftener,  instructed  that  the  jury  could  not 
find  defendant  guilty  unless  convinced  be- 
yond reasonable  doubt  that  he  resorted  to 
or  used  the  said  house  ''for  the  purpose  of 
prostitution  or  lewdness."  This  is,  of  neces- 
sity, a  charge  that  defendant  could  not  be 
convicted  for  visiting  said  house  for  the  pur- 
pose of  friendly  visiting.  One  who  goes  to 
the  dwelling  of  his  friend  for  the  purpose  of 
visiting  as  a  friend  does  not  resort  to  it  for 
the  purpose  of  prostitution.  A  direction, 
then,  that  it  is  only  a  visit  [768]  with  the 
last  named  purpose  that  can  convict  is  fairly 
equivalent  to  an  instruction  that  visits  for 
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any  other  purpose  are  not  covered  by  the  in- 
dictment. 

2. 

There  is  a  line  of  cases  which  hold,  in  ef- 
fect, that  private  incontinence  and  resort  to 
a  place  for  a  single  night  for  the  purpose  of 
lewdness  do  not  come  within  the  statute  pro- 
vision against  leading  a  life  of  lewdness; 
and  that  incontinence  by  a  householder  with 
a  servant  in  his  household  is  not  within  the 
statute.  See  State  v.  McDavitt,  140  la.  at 
344,  118  N.  W.  370,  132  Am.  St.  Rep.  275; 
State  v.  Irvin,  117  la.  439,  91  N.  W.  760,  and 
People  V.  Pinkerton,  79  Mich.  110,  44  N.  W. 
180.  Complaint  is  made  of  refusal  of  an  in- 
struction in  effect  that  there  could  be  no  con- 
viction unless  it  was  found  that  defendant 
frequently  resorted  to  the  house  of  the  Law- 
rences for  the  purpose  charged  in  the  indict- 
ment, and  that  one  or  an  occasional  visit  to 
an  alleged  house  of  ill  fame  for  such  purpose 
will  hot  warrant  a  conviction.  We  have  to 
say  that,  if  the  jury  was  warranted  to  find 
that  the  defendant  resorted  to  said  house  for 
said  purpose  at  all,  it  was  also  warranted  in 
finding  that  he  so  resorted  many  times.  If, 
then,  we  were  to  concede  the  rule  invoked  by 
defendant,  it  would  still  be  proper  to  refuse 
said  instruction;  because,  while  the  jury 
might  find  that  there  was  no  resorting  for 
the  purpose  charged  in  the  indictment,  there 
is  no  theory  of  the  evidence  upon  which  it 
could  find  that  the  resorting  done,  if  any, 
was  occasional  merely,  or  that  defendant  re- 
sorted there  but  once.  We  are,  however,  dis- 
inclined to  affirm  such  a  rul«.  O'Brien  t. 
People,  28  Mich.  213,  214,  does  not  hold  that 
the  offense  of  resorting  is  not  made  out  un- 
less the  visits  are  frequent.  The  exact  de- 
cision is  that  "to  hold  that,  when  such  per- 
sons resort  to  such  places,  no  criminal  pur- 
poses can  be  inferred  would  be  absurd.'' 
[769]  W^ile,  as  said,  it  does  not  sustain  the 
contention  of  the  defendant,  it  does  meet  his 
claim,  also  made,  that  the  court  should  have 
charged  that  defendant's  visits  to  this  house 
should  be  presumed  to  be  for  an  innocent 
purpose.  In  State  v.  Ah  Sam,  15  Nev.  27, 
37  Am.  Bep.  454,  this  very  question  was  de- 
termined. It  was  there  argued  that  to  resort 
to  such  places  is  not  to  go  merely  once,  but 
to  go  and  go  again — to  make  a  practice  of 
poing.  The  court  said  that,  while  the  ety- 
mology of  the  word  lends  some  support  to  this 
argument,  yet  "the  definitions  given  in  the 
lexicons  show  that,  whatever  mav  have  been 
its  original  meaning,  it  no  longer  means 
anything  more  in  the  connection  in  which  it 
is  employed  in  the  statute  than  to  go  once." 

VI.  There  is  no  merit  in  the  contention 
that  it  was  error  to  refuse  a  charge,  in  ef- 
fect, that  it  would  not  constitute  the  house 
one  of  ill  fame  because  Lillie  Lawrence  alone 


therein  had  sexual  intercourse  with  various 
men  named  in  the  indictment,  and  that,  to 
constitute  it  such  house,  it  must  further  be 
found  that  other  women  were  kept  or  made 
their  habitation  there  for  the  purpose  of  in- 
discriminate intercourse.  While  it  is  true 
that  such  acts  of  illicit  commerce  by  the  pro- 
prietor are  not  ordinarily  sufficient  to  give 
the  house  this  character  (9  Am.  &  £ng.  Enc. 
of  Law  (2d  ed.)  520;  State  v.  Lee,  80  la. 
75,  45  N.  W.  545,  20  Am.  St.  Rep.  401 ) ,  even 
this  is  not  always  so.  State  v.  Young,  96  la. 
262,  65  >r.  W.  160,  59  Am.  St.  Rep.  371 ;  State 
V.  Gill,  140  la.  210,  129  N.  W.  821.  Be  that 
as  it  may,  no  theory  of  the  evidence  made 
the  instructions  asked  relevant.  We  may  as- 
sume, for  the  sake  of  argument,  that  the  jury 
might  have  found  that  no  woman  resorted  to 
the  Lawrence  house  for  illicit  sexual  com- 
merce; but  there  was  no  evidence  whereupon 
it  might  find  that  no  one  but  Lillie  Lawrence 
practiced  such  commerce  in  that  house.  More- 
over, the  court  deflned  a  house  of  ill  fame  to 
be  one  ''visited  by  persons  of  both  sexes  for 
the  purpose  of  having  unlawful,  indiscrimi- 
nate sexual  intercourse,"  and  thus  clearlv 
negatived  the  thought  that  the  acts  of  Lillie 
Lawrence  alone  could  give  the  house  that 
character. 

2. 

[770]  Defendant  asked  instructions  defin- 
ing a  house  of  ill  fame,  the  essence  of  which 
is  that  it  is  a  place  of  resort  inhabited  by 
more  than  one  woman  actually  engaged  in 
prostitution.  The  court  charged,  instead, 
that  it  is  a  house  visited  by  persons  of  both 
sexes  for  the  purpose  of  having  unlawful,  in- 
discriminate sexual  intercourse;  and  defend- 
ant complains  of  both  acts.  We  are  of  opin- 
ion that  State  v.  Wilson,  124  la.  264,  99  N. 
W.  1060,  and  People  v.  Hampton,  4  Utah  258, 
9.  Pac.  508,  sustain  the  action  of  the  trial 
court,  and  that  State  v.  Clark,  78  la.  at  493, 

43  N.  W.  273,  does  so  in  effect.  While  King 
V.  People,  83  N.  Y.  587,  and  Beard  v.  State, 
71  Md.  276,  17  Atl.  1044,  17  Am.  St.  Rep. 
536,  4  L.R.A.  675,  are  rightly  decided,  they 
do  not  hold  that  the  definition  given  by  the 
trial  court  is  incorrect.  State  v.  Mullen,  35 
la.  199,  207;  State  v.  Toombs,  79  la.  741,  45 
N.  W.  300;  State  v.  Galley,  104  N.  C.  858,  10 
S.  E.  455,  17  Am.  St.  Rep.  704;  State  v.  Chau- 
vet.  111  la.  687,  689,  83  N.  W.  737,  82  Am.  St. 
Rep.  539,  51  L.R.A.  630;  Boswell  v.  State,  48 
Tex.  Grim.  47,  85  S.  W.  1076, 122  Am.  St.  Rep. 
731 ;  State  v.  Irvin,  117  la.  469,  91  N.  W.  760, 
and  State  v.  Lee,  80  la.  75,  45.  X.  W.  545,  20 
Am.  St.  Rep.  401,  cited  by  appellant,  are  not 
relevant  to  the  point  now  in  consideration. 
Neither  are  State  v^  Beebe,  115  la.  128,  88 
N.  W.  358 ;  People  v.  Mallette,  79  Mich.  600, 

44  N.  W.  at  963;  Johnson  v.  State,  32  Tex. 
Grim.  604,  24  S.  W.  411;   Graeter  v.  State, 
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105  Ind.  271,  4  N.  E.  461;  State  v.  Schaffer, 
74  la.  704,  39  N.  W.  89;  State  v.  Steen,  126 
la.  307,  101  N.  W.  96,  and  State  v.  Wella,  46 
la.  662,  cited  by  appellee.  All  but  one  of 
these  last  deal  with  what  evidence  will  make 
it  a  jury  question  whether  the  proprietor  of 
a  house  of  ill  fame  knew  the  house  was  of 
that  character  and  consented  to  what  was 
being  done  therein. 

3. 

The  defendant  asked  the  court  to  charge 
that,  while  evidence  of  the  general  reputation 
of  the  Lawrence  house  is  admissible,  there 
may  be  no  conviction  on  that  alone,  and 
there  must  be  some  other  evidence  showing 
that  such  house  was  actually  kept  and  used 
as  a  house  of  ill  fame.  No  doubt  this  is  the 
law.  State  [771]  v.  Hendricks,  16  Mont.  194, 
39  Pac.  93,  48  Am.  St.  Rep.  666;  State  v. 
Steen,  125  la.  307,  101  N.  W.  96;  Botts  v. 
U.  S.  155  Fed.  50,  12  Ann.  Cas.  271,  272,  83 
C.  C.  A.  646.  And  see  State  v.  Porter,  130 
la.  690,  107  N.  W.  923.  But  the  refusal  of 
the  request  to  charge  is  not  error,  because 
the  court  seems  to  have  fully  adopted  this 
theory  in  its  own  instructions.  In  Para- 
graph 5,  the  jury  is  told  that  they  should 
carefully  consider  testimony  received  regard- 
ing the  general  reputation  of  the  house  and 
the  like;  also  to  consider  the  things  that  were 
said  and  done  in  and  about  the  same,  the 
coming  and  going  of  people  to  and  from  it, 
and  all  the  facts  and  circumstances  shown  in 
evidence,  and  from  these  to  determine  the 
real  character  of  the  house,  which  seems  to 
be  an  instruction  that  the  reputation  is  to 
be  dealt  with  as  merely  one  item  in  the  proof. 
In  Instruction  10,  the  jury  was  further 
charged  that,  while  evidence  of  general 
reputation  of  the  house  is  admissible,  the  de- 
fendant cannot  be  convicted  on  that  alone, 
and  that  there  must  be  some  other  evidence 
tending  to  show  that  the  house  was  of  the 
character  charged;  and  that,  in  considering 
this  question,  the  jury  should  consider  all 
the  facts  and  circumstances  shown  upon  the 
trial,  including  the  testimony  with  regard 
to  the  general  reputation  of  the  house. 

VII.  Instructions  offered,  and  one  ground 
of  the  motion  in  arrest  of  judgment,  assert 
that  there  was  no  evidence  to  sustain  the 
verdict.  We  are  of  opinion  that  these  in- 
structions were  rightly  refused,  and  this 
ground  of  the  motion  in  arrest  rightly  over- 
ruled. See  State  v.  Gill,  160  la.  210,  129  N. 
W.  821 ;  State  v.  Rayburn,  170  la.  614,  153 
N.  W.  69,  L.R.A.  1915F  640,  fully  supports 


several  holdings  herein  announced,  and  is  in 
no  respect  in  conflict  with  this  opinion. 

For  what  is  pointed  out  in  the  first  and 
second  divisions  of  this  opinion,  the  cauae 
must  be  remanded  for  a  new  trial. 

Reversed  and  remanded. 

By  stipulation,  this  is  the  order  in  State 
V.  James  Devinney,  Appellant. 

Evans,  C.  J.,  Ladd  and  Gaynor,  JJ.,  con- 
cur. 


NOTE. 

"Wliether  Man  Can  Be  *'Pro«titnte,^  or 
Chiilty  of  Resorting  to  Honae  of  lU 
Fame  for  Purpose  of  Prostitntion. 

In  the  reported  case  the  court  says  that 
while  in  a  broad  sense  ''prostitution"  means 
the  ''setting  one's  self  to  sale  or  of  devotini^ 
to  infamous  purpoees  what  is  in  one's 
power,"  the  word  is  used  in  a  narrower  sense 
in  the  statute  which  makes  it  a  crime  to  re- 
sort to  a  house  of  ill  fame  "for  the  purpose 
of  prostitution,"  and  that  a  man  cannot 
commit  the  offense  of  resorting  to  such  a 
house  for  that  purpose.  In  a  case  decided  in 
the  same  jurisdiction  but  a  short  time  previ- 
ous to  the  reported  case,  State  v.  Rayburn, 
170  la.  614,  163  N.  W.  69,  L.RJiL.1915F  640. 
the  court,  discussing  whether  "prostitution" 
and  "lewdness"  as  used  in  a  statute  were 
synonymous,  said:  "If  'prostitution'  and 
'lewdness'  are  synonymous,  it  would  have 
been  unnecessary  to  have  used  but  one  of  the 
words.  There  was  presumably  some  reason 
for  using  both.  The  statute  reads  that,  if 
'any  person,'  for  the  purpose  of  prostitution 
or  lewdness,  resorts,  etc.  If  a  man  and  wom- 
an go  together  to  or  resort  to  a  house  of  ill 
fame  for  the  purpose  of  having  sexual  inter- 
course, her  purpose  would  be  for  prostitution, 
his  for  lewdness." 

In  Rex  V.  Knowles,  6  Alberta  L.  Rep.  219, 
26  West.  L.  Rep.  294,  21  Can.  Grim.  Cas.  321, 
12  Dominion  L.  Rep.  639,  the  defendant,  a 
man,  was  convicted  of  being  an  inmate  of  a 
bawdy  house.  The  question  was  raised  on  a 
writ  of  habeas  corpus  whether  a  man  could  be 
so  convicted.  Beck,  J.,  remarking  that  he  had 
been  referred  to  no  decisions  in  point  in 
Canada  or  elsewhere,  held  that  the  meaning 
to  be  attached  to  the  word  inmate,  looking 
at  all  the  associated  provisions  of  the  code, 
was  an  inmate  for  the  purposes  of  prostitu- 
tion and  therefore  the  term  applied  only  to 
a  female,  cases  of  unnatural  offenses  being 
dealt  with  elsewhere  in  the  code. 
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England— *Hou8e  of  Lords — ^March  22,  1917. 
11917}  A,  C.  309. 

libel  anA  Slander  —  PrlTilece  —  Mat* 
ter  of  Pvblio  Interest. 

A  report  of  the  Army  Council  yindicating 
an  ariuy  officer  from  charges  made  publicly 
against  him  is  of  such  public  interest  that 
a  privilege  attaches  to  its  general  publica- 
tion by  the  council. 

[See  note  at  end  of  this  case.] 

[310]  Appeal  from  an  order  of  the  Court 
of  Appeal  ( Buckley,  L.  J.,  Pickf ord,  L.  J.,  and 
Bankes,  L.  J. )  reversing  a  judgment  of  Dar- 
ling, J.  in  an  action  for  libel  brought  by  the 
appellant  against  the  respondent,  in  respect 
of  a  letter,  dated  August  5,  1910,  written 
by  the  respondent,  as  secretary  to  the  Army 
Council  and  bv  their  direction,  and  issued 
bv  him  to  the  Press  bv  order  of  the  Council. 
The  sole  defence  relied  on  by  the  respondent 
was  that  the  letter  was  published  on  a 
privileged  occasion. 

The  following  statement  is  taken  from  the 
judgment  of  the  Lord  Chancellor: — 

*^The  facts,  so  far  as  they  are  material,  lie 
in  very  short  compass. 

''Major  Adam,  the  plaintiff  and  appellant, 
was  an  officer  in  the  5th  Lancers,  in  1906, 
stationed  at  Alderhsot.  The  commanding  offi- 
cer of  his  regiment  was  Colonel  Graham, 
who  in  the  autumn  of  1906  made  a  confiden- 
tial report  with  regard  to  Major  Adam.  This 
report  was  submitted  to  Major-General  Sco- 
bell,  and  was  by  him  transmitted,  together 
with  notes  of  his  own  upon  it,  to  General  Sir 
John  French,  who  was  General  Officer  Com- 
manding-in-Chief  at  Aldershot.  This  report, 
with  the  notes  upon  it,  is  in  the  evidence 
called  the  'combined  report.'  It  was  not 
shown  to  Major  Adam  before  being  sent  in, 
as  it  ought  to  have  been  by  the  King's  Regu- 
lations, but  it  was  shown  to  him  some  weeks 
later — about  December  6,  1906.  On  Novem- 
ber 3,  1906,  Sir  John  French  sent  in  a  confi- 
dential report  of  his  own  with  regard  to 
Major  Adam.  Neither  of  these  reports  was 
produced  at  the  trial,  as  the  Secretary  of 
State  stated  that  it  was  contrary  to  the  pub- 
lic interest  that  they  should  be  put  in  evi- 
dence. 

"A  letter  dated  December  1,  1906,  was  sent 
from  the  Army  Council  to  Sir  John  French, 
stating,  with  reference  to  a  letter  of  his  of 
November  3,  reporting  the  unsuitability  of 
Major  Adam  as  a  cavalry  leader  in  the  field, 
that  after  full  consideration  of  the  circum- 
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stances  of  the  case  it  had  been  decided  that 
he  should  be  called  upon  to  forward  an  appli- 
cation to  retire  from  the  Service,  failing 
which  it  [311]  would  be  necessary  to  submit 
for  His  Majesty's  approval  his  removal  from 
the  Army,  and  that  Sir  John  French  was 
requested  to  communicate  this  decision  to 
Major  Adam.  Major  Adam  wrote  begging 
for  a  reconsideration  of  this  decision,  or  fail- 
ing that,  for  the  longest  possible  grace  before 
sending  in  his  papers,  in  order  that  he  might 
get  something  to  do,  and  in  the  result,  owing 
to  the  good  offices  of  Major-General  Scobell, 
Major  Adam  was  given  a  post  in  the  office 
of  the  Chief  of  the  General  Staff.  He  re- 
mained at  this  post  until  January,  1910.  On 
October  18,  1907,  it  was  announced  tliat  he 
and  four  other  officers  were  to  be  placed  on 
half-pay  and  on  November  30  of  the  same 
year  a  communique  appeared  stating  that 
this  action  was  not  due  to  any  cause  detri- 
mental to  the  character  of  these  officers,  and 
that,  though  they  were  not  considered  suit- 
able to  retain  their  positions  as  officers  in  the 
5th  Lancers,  their  services  could  be,  and  in 
three  cases  were  being,  utilized  in  other 
appointments,  and  that  the  regiment  was  not 
inefficient  to  take  the  field. 

"In  October,  1909,  Major  Adam  asked  that 
the  circumstances  under  which  he  was  placed 
on  half-pay  should  be  reconsidered  with  a 
view  to  his  reinstatement  on  full  pay,  but 
he  was  informed  by  a  letter  of  November  3 
that  his  case  had  been  carefully  considered 
and  that  the  Army  Council  saw  no  reason  to 
reopen  the  question. 

"In  January,  1910,  Major  Adam  was  re- 
turned as  member  of  the  House  of  Commons 
for  Woolwich,  and  vacated  his  staff  appoint- 
ment. 

"On  June  27,  1910,  he  made  a  speech  in 
the  House  of  Commons  in  which  he  referred 
to  the  case  of  Captain  Bryce-Wilson,  one 
of  the' five  officers  who  had  been  placed  on 
half-pay,  and  read  out  in  the  House  the  fol- 
lowing statement:  *That  Major  General  H.  J. 
Scobell,  Royal  Irish  Lancers,  did  render  to 
superior  authority  a  confidential  report  or 
confidential  reports  on  an  officer  or  officers 
under  his  command,  which  report  or  reports 
contained  wilful  and  deliberate  misstatements 
of  fact,  thereby  deceiving  those  in  authority 
to  whom  the  report  or  reports  were  rendered, 
and  causing  injustice  to  be  done  to  one  of  the 
regiments  under  his  command.' 

"Major  Adam  then  went  on  to  say,  accord- 
ing to  the  report  in  'Hansard,'  which  was  in 
evidence:  'Major-General  Scobell  is  on  his 
way  home  at  the  present  time  from  South 
Africa.  He  arrives  in  England  at  the  end 
of  this  week,  and  I  hope  when  he  sees  the 
report  [312]  of  this  in  the  paper  as  I  intend 
he  shall  do,  he  will  appreciate  the  meaning 
of  the  words,  "wilful  and  deliberate  misstate- 
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ment  of  facts."  I  have  tried  to  make  it  clear, 
and  I  hope  he  will  turn  up  that  paragraph  in 
the  King's  Regulations  which  compels  an 
officer  in  a  case  like  this  to  refer  the  matter 
to  his  superior  authority,  the  superior  author- 
ity in  this  case  being  the  Army  Council.  I 
liope  sincerely  that  the  Army  Council  will 
see  that  justice  is  done  to  Captain  Wilson 
and  that  penalties  are  meted  out  to  those 
officers  who  deserve  it.* " 

In  reference  to  this  speech  the  Lord  Chan- 
cellor said :  "This  speech  must  have  conveyed 
to  every  one  who  heard  it  or  read  the  report 
the  impression  that  Major-General  Scobell 
was  charged  with  conduct  unworthy  of  an 
officer  and  a  gentleman  within  the  meaning  of 
the  King's  Regulations.  It  is  impossible  to 
suppose  that  Major  Adam  did  not  intend  to 
convey  this  impression.  At  the  trial,  how- 
ever, he  stated  that  he  did  not  impute  such 
unworthy  conduct  to  Major-General  Scobell, 
and  that  he  said  what  he  did  merely  in  order 
that  Major-General  Scobell  might  demand  an 
inquiry  to  clear  himself,  in  the  course  of 
which  Major  Adam  believed  information 
might  be  obtained  with  regard  to  the  attack 
upon  him  which  he  believed  to  be  contained 
in  the  combined  report. 

"I  abstain  from  comment  upon  Major 
Adam's  conduct  in  making,  for  such  an  indi- 
rect purpose,  an  unfounded  attack  upon  Gen- 
eral Scobell,  who  had  rendered  Major  Adam 
great  service  at  the  time  of  his  removal." 

His  Lordship  then  continued:  "Major-Gen- 
eral Scobell  brought  the  matter  before  the 
Army  Council,  who,  after  investigating  it» 
issued  through  the  Press  the  letter  which  is 
complained  of  as  a  libel  upon  Major  Adam, 
and  which  forms  the  subject  of  this  action. 
It  was  addressed  to  Major-General  Scobell* 
and  is  as  follows: — 

"  'In  reply  to  your  letter  of  July  8th,  1910, 
asking  that  an  enquiry  should  be  instituted 
in  regard  to  a  statement  made  by  Major  W. 
A.  Adam,  M.P.,  in  the  House  of  Commons  on 
June  27th  to  the  effect  that  while  in  command 
of  the  1st  Cavalry  Brigade  you  rendered  oon- 
fldential  reports  on  certain  officers  which  re- 
ports contained  wilful  and  deliberate  mis- 
statements of  facts,  I  am  commanded  by  the 
Army  Council  to  inform  you  that  a  thorough 
investigation  has  been  made  of  the  reports 
made  by  you  at  that  time  on  certain  officers 
of  the  5th  Lancers,  who  were  afterwards  re- 
moved from  the  regiment  [313]  and  to  whom 
it  is  believed  that  Major  Adam's  statement 
bore  reference.  Major  Adam  is  himself  one 
of  these  officers.  The  Council  also  thought  it 
proper  to  address  a  letter  to  Major  Adam  on 
the  2drd  ultimo,  inquiring  whether  he  desired 
to  forward  for  their  consideration  any  state- 
ment in  amplification  of  substantiation  of  his 
charge  against  you.  On  the  29th  idem  a 
reply  was  received  from  Major  Adam  to  the 
effect  that  he  had  written  to  the  Secretary  of 


State  for  War  on  the  subject^  but  his  letter 
of  the  same  date  to  the  Secretary  of  State 
is  found  to  contain  nothing  pertinent  to  the 
present  investigation.  The  Council  are  satis- 
fied that  not  only  did  your  reports  contain 
the  unbiassed  and  conscientious  opinion  you 
had  formed  on  the  officers  in  question,  but 
that  the  conclusions  at  which  you  arrived 
were  correct,  as  they  were  afterwards  borne 
out  not  only  by  the  opinion  of  your  successor 
in  command  of  the  Ist  Cavalry  Brigade,  but 
also  by  a  special  report  on  the  5th  Lancers 
made  by  H.R.H.  the  then  Inspector-General 
of  the  Forces,  and  confirmed  by  the  General 
Officer  then  Commanding-in-Chief  the  Alder- 
shot  Command.  Further,  as  showing  the 
absence  of  hostile  bias,  the  Army  Council  note 
that  in  the  case  of  Major  Adam,  who  in  1906 
was  called  upon  to  retire  from  the  service 
in  consequence  of  adverse  reports,  which  were 
duly  communicated  to  him,  you  intervened 
on  his  behalf  and  urged  the  Council  to  give 
him  another  chance  in  an  extra  regimental 
appointment.  In  the  result  it  was  decided 
to  give  Major  Adam  this  chance.  I  am  to 
add  that  the  Council  are  of  opinion  that  the 
charge  brought  against  you  by  Major  Adam 
is  without  foundation.' 

"The  action  was  brought  on  November  14, 
1912,  against  Sir  £.  Ward,  by  whom,  as 
secretary  to  the  Army  Council,  the  letter 
complained  of  had  been  signed  and  issued  to 
the  Press  in  obedience  to  the  order  of  the 
Army  Council.  The  defendant  did  not  dis- 
pute that  the  letter  was  defamatory  of  the 
plaintiff  but  pleaded  privilege. 

"The  case  was  tried  before  Darling,  J.,  and 
a  special  jury.  Four  questions  were  left  by 
the  learned  judge  to  the  jury.  These  ques- 
tions, with  the  answers  of  the  jury,  are  as 
follows: — 

"1.  Was  the  publication  a  matter  of  a  pub- 
lic nature? — ^A.:  No. 

"2.  Was  the  publication  made  by  the  de- 
fendant in  discharge  of  his  duty  as  secretary 
to  the  Army  Council  and  for  the  purpose  of 
affording  information  to  the  public? — Answer 
to  both  branches  [314]  of  this  question: 
Yes.  3.  Was  the  subject-matter  of  such  pub- 
lication by  the  defendant  matter  about  which 
it  was  proper  for  the  public  to  know? — A.: 
No.  4.  Was  the  matter  contained  in  the  let- 
ter  appropriate  for  the  public  to  know? — ^A.: 
No.     And  the  jury  assessed  the  damages  at 

20002. 

» 

"Application  being  made  for  judgment,  the 
learned  judge  said:  'On  these  findings  I  hold 
that  the  publication  was  not  a  privileged 
publication,  nor  a  publication  on  a  privileged 
occasion,  and  therefore  I  shall  enter  judgment 
for  the  plaintiff.' 

"The  defendant  appealed  to  the  court  of 
appeal,  which  held  that  the  occasion  wan 
privileged,  and  that  there  was  no  evidence  of 
malice,  and  directed  judgment  to  be  entered 
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in  defeBdAni.  The  plaintiff^  Major  Adam, 
appealed  from  this  judgment  to  your  Lord- 
ships' House  and  actked  that  judgment  should 
be  entered  for  him,  or,  alternatively,  that  the 
ease  should  be  sent  down  for  a  new  trial." 

Sir  Hugh  Fraser  for  appellant. 

Sir  John  Sinum^  K.C,  Sir  Frederick  Smith, 
A.'Q.,  and  G.  A.  B.  Branson  for  respondent. 

i/.  D.  Langton  ^  Passmore,  solicitors  for 
appellant. 

The  Treagury  Solicitor,  solicitor  for  re- 
spondent. 

[318]  LoBi)  FiNLAT,  L.C — ^My  Lords,  this 
is  an  action  for  libel,  and  the  questions  that 
arise  in  this  appeal  are  whether  the  occasion 
was  privileged,  and,  if  so,  whether  there  was 
evidence  of  express  malice.  [His  Lordship 
stated  the  facts  and  continued:]  The  law 
of  privil^e  is  well  settled. 

Malice  is  a  necessary  element  in  an  action 
for  libel,  but  from  the  mere  publication  of 
defamatory  matter  malice  is  implied,  unless 
the  publication  was  on  what  is  called  a  privi- 
leged occasion.  If  the  communication  was 
made  in  pursuance  of  a  duty  or  on  a  matter 
in  which  there  was  a  common  interest  on  the 
party  making  and  the  party  receiving  it,  the 
occasion  is  said  to  be  privileged.  This  privi- 
lege is  only  qualified  and  may  be  rebutted 
by  proof  of  express  malice.  It  is  for  the 
judge,  and  the  judge  alone,  to  determine  as 
a  matter  of  law  whether  the  occasion  is  priv- 
ileged, unless  the  circumstances  attending  it 
are  in  dispute,  in  which  case  the  facts  neces- 
sary to  raise  the  question  of  law  should  be 
found  by  the  jury.  It  is  further  for  the 
judge  to  decide  whether  there  is  any  evidence 
of  express  malice  fit  to  be  left  to  the  jury — 
that  is,  whether  there  is  any  evidence  on 
which  a  reasonable  man  could  find  malice. 
Buch  malice  may  be  inferred  either  from  the 
terms  of  the  communication  itself,  as  if  the 
language  be  unnecessarily  strong,  or  from 
any  facts  which  show  that  the  defendant  in 
publishing  the  libel  was  actuated  by  spite  or 
some  indirect  motive.  The  privilege  extends 
only  to  a  communication  upon  the  subject 
with  respect  to  which  privilege  exists,  and  it 
does  not  extend  to  a  communication  upon  any 
other  extraneous  matter  which  the  defendant 
may  have  made  at  the  same  time.  The  in- 
troduction of  such  extraneous  matter  may 
afford  evidence  of  malice  which  will  take 
away  protection  on  the  subject  to  which 
privilege  attaches,  and  the  communication 
on  the  extraneous  matter  is  not  made  upon 
a  privileged  occasion  at  all,  inasmuch  as  the 
existence  of  privilege  on  one  matter  gives  no 
protection  to  irrelevant  libels  introduced  into 
the    same    communication. 

[319]  That  the  occasion  of  this  letter  was 
privileged  seems  to  me  to  be  clear  beyond 
all  controversy.     Major  Adam  had  made  a 
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violent  attack  upon  the  character  of  Major- 
Oeneral  Scobell,  who  appealed  to  the  Army 
Council  for  inquiry.  It  was  the  duty  of  the 
Army  Council  to  inquire  into  the  truth  of 
this  charge  and  to  make  the  result  of  that 
inquiry  known  as  widely  as  possible.  It  is 
said  that  there  was  unnecessary  publicity 
given  to  their  findings,  but  it  must  be  remem- 
bered that  Major  Adam's  speech  in  the  House 
of  Commons  had  been  extensively  reported, 
as  he  obviously  intended  it  should  be  when 
he  made  his  attack  upon  Major-General  Sco- 
bell, and  the  Army  Council  did  no  more  than 
their  duty  in  giving  a  wide  publicity  to  their 
finding  that  the  charge  was  unfounded. 

It  has  been  said  that  their  observations  as 
to  the  plaintiff,  Major  Adam,  were  not  rele- 
vant to  their  vindication  of  Major-General 
Scobell,  and  that  privilege  does  not  extend 
to  this  portion  of  the  letter.  These  observa- 
tions appear  to  me  to  be  directly  relevant. 
The  plaintiff  did  not  mention  in  his  speech 
in  the  House  of  Commons  that  he  was  him- 
self interested  in  the  matter,  and  anyone  who 
heard  or  read  his  speech  would  have  been 
left  under  the  impression  that  he  was  a 
perfectly  disinterested  person  who  had  taken 
up  the  case  of  a  brother  officer.  The  vindi- 
cation by  the  Army  Council  of  Major-General 
Scobell  would  have  been  incomplete  if  the 
true  relation  of  Major  Adam  to  these  pro- 
ceedings had  been  left  out.  The  two  passages 
especially  impugned  were,  firsts  the  statement 
that  the  plaintiff  was  one  of  the  officers  who 
had  been  removed  from  the  regiment,  and,  sec- 
ond, the  following  sentences:  "Further,  as 
showing  the  absence  of  hostile  bias,  the  Army 
Council  note  that  in  the  case  of  Major  Adam, 
who  in  1906  was  called  upon  to  retire  from 
the  Service  in  consequence  of  adverse  reports 
which  were  duly  communicated  to  him,  you 
intervened  on  his  behalf  and  urged  the  Coun- 
cil to  give  him  another  chance  in  an  extra 
regimental  appointment.  In  the  result  it  was 
decided  to  give  Major  Adam  another  chance." 

So  far  from  being  alien  to  the  investigation 
of  the  charge  made  by  the  plaintiff  against 
Major-General  Scobell  both  these  passages 
appear  to  me  to  be  directly  relevant  to  it. 
It  was  essential  to  show  that  Major-General 
Scobell  had  been  actuated  by  a  friendly  feel- 
ing towards  the  plaintiff,  and  it  was  as 
incidental  to  this  that  the  [320]  fact  that 
the  plaintiff  had  been  called  on  to  retire 
should  be  introduced. 

The  privilege  extended  to  the  whole  letter, 
and  there  is  nothing  either  in  the  letter  itself 
or  in  the  surrounding  circumstancies  to  sup- 
ply any  evidence  of  express  malice. 

I  agree  witli  the  Court  of  Appeal  in  think- 
ing that  the  judge  ought  to  have  ruled  that 
the  occasion  was  privileged. 

The  learned  judge  ruled  that  there  was 
no  evidence  of  malice  against  the  defendant 
personally,   as  he  had   acted  for   the   Army 
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Council  and  under  their  orders.  The  question 
was  really  not  one  of  personal  malice  on  the 
part  of  t)ie  defendant.  He  was  the  agent  and 
servant  of  the  Army  Council,  and  must  stand 
or  fall  with  them.  If  the  letter  was  published 
on  a  privileged  occasion  as  regards  the  Army 
Council  and  without  malice  on  their  part, 
their  secretary,  through  whom  the  communi- 
cation was  made  by  them,  has  the  benefit  of 
the  privilege  which  attached  to  the  Council 
itself.  If,  on  the  other  hand,  the  occasion 
had  not  been  privileged,  or  there  was  express 
malice,  their  secretary  would  be  liable,  al- 
though he  personally  had  no  ill-will  towards 
the  plaintiff. 

In  my  opinion  this  appeal  should  be  dis- 
missed with  costs. 

Earl  Lorrburx. — My  Lords,  Sir  Hugh 
Fraser  has  put  all  that  could  possibly  be 
urged  on  behalf  of  the  appellant  with  a  fair- 
ness which  added  to  the  weight  of  his  argu- 
ment. But  he  has  failed  to  show  that  there 
is  any  evidence  of  malice  either  in  the  de- 
fendant or  in  the  Army  Council.  The  docu- 
ment charged  as  a  libel  admittedly  contains 
matter  which  admits  of  a  defamatory  sense, 
and  the  defendant's  counsel  did  not  dispute 
that  it  in  fact  had  a  defamatory  meaning. 
Accordingly  that  issue  was  not  left  to  the 
jury.  There  is  no  plea  of  justification,  and 
therefore  the  one  remaining  question  is  that 
raised  by  the  plea  of  privilege. 

I  understand  the  law  to  be  as  follows:  It 
is  for  the  judge  alone  to  rule  whether  or  not 
there  is  an  occasion  of  privilege,  and  the 
rule  on  that  subject  was  laid  down  many 
years  ago  in  the  c:ise  of  Toogood  v.  Sp3rring, 
1  C.  M.  ft.  R.  181.  Subsequent  decisions  have 
illustrated  that  rule.  But  the  fact  that  an 
occasion  is  privileged  does  not  necessarily 
protect  all  that  is  said  or  written  on  that 
occasion.  Anything  that  [321]  is  not  rele- 
vant and  pertinent  to  the  discharge  of  the 
duty  or  the  exercise  of  the  right  or  the  safe- 
guarding of  the  interest  which  creates  the 
privilege  will  not  be  protected.  To  say  that 
foreign  matter  will  not  be  protected  is  an- 
other way  of  saying  the  same  thing.  The 
facts  of  different  cases  vary  infinitely,  and  I 
do  not  think  the  principle  can  be  put  more 
definitely  than  by  saying  that  the  judge  has 
to  consider  the  nature  of  the  duty  or  right 
or  interest  and  to  rule  whether  or  not  the 
defendant  has  published  something  beyond 
what  was  germane  and  reasonably  appropri- 
ate to  the  occasion,  or  has  given  to  it  a 
publicity  incommensurate  to  the  occasion. 
For  a  man  ought  not  to  be  protected  if  he 
publishes  what  is  in  fact  untrue  of  some  one 
else  when  there  is  no  occasion  for  his  doing 
so,  or  when  there  is  no  occasion  for  his  pub- 
lishing it  to  the  persons  to  whom  he  in  fact 
publishes  it.    All  this  is  for  the  judge  alone, 


and  the  question  of  malice,  which  is  for  tlie 
jury,  cannot  arise  till  the  judge  has  ruled  on 
the  whole  question  of  privilege. 

Language  has  been  used  in  some  caaes 
which  seems  somewhat  to  confuse  the  two  sep- 
arate points,  namely,  whether  the  defendant 
has  gone  beyond  the  privilege  which  the  occa- 
sion creates,  and  whether  the  defendant  has 
forfeited  the  privilege  by  malice.  Excess  of 
privilege  in  part  of  a  defamatory  publication 
may  of  course  be  evidence  of  malice  as  to  the 
whole  of  it,  but  the  two  things  are  different. 
The  one  is  a  matter  for  the  judge,  the  other 
is  matter  for  the  jury.  And  observations 
made  by  judges  in  directing  juries  as  to  what 
is  evidence  of  malice  are  not  necessarily  ap- 
plicable when  they  have  to  rule  as  to  excess 
of  privilege.  But  I  agree  that  in  ruling  upon 
that  subject  a  judge  may  well  think  that  a 
man  is  justified  in  inculpating  his  accuser 
in  order  more  effectively  to  exculpate  him- 
self, and  also  may  well  think  that  the  defend- 
ant has  not  exceeded  the  privilege  when  he 
has  expressed  himself  with  some  warmth  un- 
der real  provocation,  though  no  one  can 
be  justified  in  using  such  an  occasion  beyond 
the    reasonable   limits   of    self-defence. 

I  will  only  add  that  when  one  part  of  a 
libel  is  held  to  be  protected  by  privilege  and 
the  other  part  not  protected  the  jury  ought 
to  be  told  that  they  cannot  give  damages  in 
respect  of  the  first  part  at  all,  unless  they 
are  satisfied  that  it  was  malicious,  which  may 
be  proved  by  the  character  of  the  unprotected 
part  or  by  other  evidence. 

Applying  this  view  of  the  law  to  the  pres- 
ent case,  I  am  quite  [322]  sure  that  the  at- 
tack made  on  General  Scobell  by  the  appellant 
in  the  House  of  Commons  not  only  permitted 
but  required  the  Army  Council  to  vindicate 
the  conduct  of  that  officer,  and  that  both 
that  Council  and  the  defendant,  who  acted 
by  their  direction,  were  in  the  fullest  sense 
within  the  privilege  recognised  by  the  law 
when  they  published  to  the  country  at  large 
a  defence  of  General  Scobell.  I  have  had 
more  doubt  upon  the  question  whether  or  not 
all  that  is  contained  in  the  letter  which 
forms  the  subject  of  this  action  was  covered 
by  the  privilege,  and  am  disposed  to  take  on 
that  point  the  same  view  of  the  facts  that 
appears  from  his  summing-up  to  have  been 
taken  by  Darling,  J. 

But  in  view  of  the  speech  of  the  appellant 
made  in  the  House  of  Commons,  where  he 
used  an  absolute  privilege  to  attack  another 
officer  who  had  done  him  no  wrong,  but  on 
the  contrary  had  befriended  him,  I  could  not 
possibly  approve  of  the  heavy  damages  award- 
ed by  the  jury.  I  shall  not  dissent  from 
the  view  of  your  Lordships. 

LoBD  DuNEDiN. — My  Lords,  the  pleadings 
and  evidence  in  this  case  are  voluminous  and 
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the  issue  of  importance  to  those  concerned. 
Yet,  notwithstanding  the  elaborate  and  pains- 
taking address  of  the  counsel  for  the  appel- 
lant, which  absolved  your  Lordships  from 
sharing  the  regret  he  expressed  at  the  absence 
of  his  leader,  I  cannot  say  that  I  have  any 
doubt  or  hesitation  in  thinking  that  the  judg- 
ment of  the  Court  of  Appeal  was  right.  The 
reasons  given  for  that  judgment  by  Lord 
Wrenbury,  then  Buckley,  L.J.,  are  entirely 
satisfactory  to  my  mind.  I  only  venture  to 
add  some  remarks  of  my  own,  because  some  of 
the  leading  principles  of  the  law  of  libel  and 
privilege  have  been  freely  discussed,  and  this 
case  will  take  rank  in  the  future  as  an 
authoritative  pronouncement  on  these  mat- 
ters. I  do  not  propose  to  enter  in  detail  into 
the  facts  of  the  case,  as  that  has  already  been 
done  by  the  Lord  Chancellor,  and  I  shall  only 
mention  those  which  are  necessary  to  make 
intelligible  the  conclusions  at  which  I  have 
arrived. 

The  primary  fact  in  the  case  is  the  speech 
made  by  the  plaintiff  in  the  House  of  Com- 
mons on  June  27,  1010,  and  in  particular  the 
paragraph  he  read  from  a  typewritten  sheet 
in  order,  as  he  said,  "that  there  may  be  no 
mistake  and  that  I  may  not  be  led  away  by 
rhetorical  [328]  exaggeration."  I  need  not 
quote  it,  as  that  has  already  been  done.  To 
my  mind  thcss  words  could,  to  the  audience 
which  heard  tkem  or  to  the  ordinary  man  who 
read  them  i»  '^Hansard"  or  in  a  newspaper 
report,  only  emvey  one  meaning,  namely,  that 
General  ScoMl  had  inserted,  with  deliberate 
purpose,  fate  statements  of  fact  in  a  report 
or  reports  as  to  officers  under  his  command 
and  had  thereby  deceived  those  in  authority, 
with  the  consequence  that  a  certain  regiment 
had  been  unjustly  treated.  It  is  true  that 
on  a  critical  analysis  of  the  words  "ren- 
dered" and  "containing*'  it  is  possible  to  make 
the  sentence  fit  with  the  idea  that  the  false 
statements  in  the  report  were  not  of  General 
Seobeirs  own  fabrication,  but  were  merely 
forwarded  by  him.  But  neither  is  that  the 
natural  meaning  of  the  words  nor  is  it  what 
the  plaintiff  intended  should  be  understood 
by  them,  for  he  admits  in  cross-examination 
that  he  phrased  the  passage  as  he  did  in  order 
to  compel  General  Scobell  to  take  up  the 
matter  under  the  King's  Regulations;  and 
the  only  part  of  the  King's  Regulations  which 
imposes  such  a  duty  is  the  paragraph  which 
compels  an  officer  whose  "character  or  con- 
duct as  an  officer  or  a  gentleman  has  been 
impugned''  to  ask  for  an  inquiry.  He  seeks 
to  excuse  himself  by  saying  that  the  inquiry, 
if  held,  would  have  shown  that  the  real  cul- 
prit as  to  the  false  Rtatement  was  Colonel 
Graham  and  not  General  Scobell. 

That  the  words  used  contained  an  imputa- 
tion on  General  Scobell's  honour  no  one 
can   doubt.     Under  the  King's  Regulations, 
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already  referred  to,  the  General  could  not 
deal  with  the  matter  himself^  but  was  bound 
to  do  what  he  did — bring  the  matter  before 
the  Army  Council  and  ask  them  to  inquire 
as  to  the  truth  of  the  accusation  made  against 
him. 

On  this  it  appears  to  me  clear  that  there 
arose  on  the  part  of  the  Army  Council  a  duty, 
not  only  moral,  but  actually  legal  under  mili- 
tary law,  to  make  the  inquiry  demanded.  In 
what  particular  way  or  form  the  inquiry 
should  be  held  was,  I  think,  a  matter  for 
them  and  for  no  one  else  to  determine.  The 
Army  Council  proceeded  to  institute  an  in- 
quiry, but  before  doing  so  they  called  on  the 
plaintiff  to  furnish  them  with  any  statement 
he  might  wish  to  make  "in  amplification  or 
substantiation"  of  the  charge  that  he  had 
made.  To  this  the  plaintiff  replied  that  as 
the  inquiry  was  to  be  conducted  by  them- 
selves, and  as  the  Army  Council  "had  for- 
feited the  [324]  confidence  of  the  Army  and 
the  public,"  he  did  not  propose  to  do  anything 
more. 

The  Army  Council  accordingly  held  the  in- 
quiry within,  so  to  speak,  their  own  walls. 
They  came  to  the  conclusion  that  the  charge 
made  was  unfounded.  They  wrote  a  letter  to 
General  Scobell  telling  him  so,  and  they  pub- 
lished that  letter. 

Now,  if  the  matter  is  thus  baldly  stated, 
can  it  for  a  moment  be  supposed  that  this 
publication  is  not  a  performance  of  a  moral 
if  not  even  of  a  legal  duty  and  as  such 
privileged?  Let  us  look  at  the  situation. 
General  Scobell  is  grossly  attacked  in  a 
speech  in  the  House  of  Commons — a  speech 
which  in  that  place,  from  motives  of  high 
public  policy,  is  protected  by  absolute  privi- 
lege. Under  the  King's  Regulations  he  may 
not  take  up  the  nuitter  himself  and  defend 
himself  in  the  public  Press.  He  is  bound  to 
refer  the  matter  to  the  Army  Council  and 
await  their  verdict.  The  verdict  is  in  his 
favour.  What  would  that  avail  him  unless 
there  was  a  right  in  the  Army  Council  to 
publish  the  result  at  which  they  had  arrived? 
If  it  were  not  so,  then  the  absolute  privilege 
of  the  House  of  Commons,  intended  to  safe- 
guard the  liberty  of  discussion,  would  be 
reallv  turned  into  an  abominable  instrument 
of   oppression. 

Two  replies  are,  however,  made  to  this, 
which  I  shall  take  in  their  order.  It  is  said, 
first,  that  the  publication  here  was  to  an 
unduly  wide  public,  that  there  was  no  duty 
to  publish  to  every  one,  but  only  to  those 
who  were  likely  to  have  become  aware  of  the 
accusation,  and  that  to  make  such  a  wide 
publication  as  was  here  made  was  in  accord- 
ance with  no  duty  or  right.  My  Lords,  I 
think  that  a  man  who  makes  a  statement  on 
the  floor  of  the  House  of  Commons  makes  it 
to  the  world.     True  it  never  reaches  every 
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person  in  the  world.  In  some  cases,  if  the 
orator  is  unknown  to  fame  and  the  statement 
intrinsically  unexciting,  it  may  not  reach 
very  many.  But  no  one  knows  whom  it  may 
reach,  and  it  was  only,  I  think,  plain  justice 
to  General  Scobell  that  the  ambit  of  the 
contradiction  should  be  spread  so  wide  as  if 
possible  to  meet  the  false  accusation  where- 
ever  it  went.  Do  what  you  will,  the  stern 
chase  after  a  lie  that  has  got  the  start  is  apt 
to  be  a  long  one.  As  .a  matter  of  fact  the 
Army  Council  instructed  their  secretary,  the 
defendant,  to  send  the  communications  to  the 
cliannels  to  which  they  ordinarily  send  all 
official  communications.  The  list  is  a  long 
one  and  the  ambit  of  [325]  influence  is  wide; 
but  in  my  judgment  the  list  was  not  longer 
or  the  ambit  wider  than  was  demanded  by 
justice  to  General  Scobell. 

The  second  reply  raises  what  is,  I  think, 
the  real  and  only  point  in  the  case.  I  have 
hitherto  dealt  with  the  communication  as  if 
it  was  a  bald  statement  of  the  unfoundedness 
of  the  charge  against  General  Scobell.  But 
the  letter  was  a  long  one,  and  it  is  urged  that, 
in  so  far  as  it  went  beyond  the  bare  state- 
ment of  General  Scobell's  innocence  and  pro- 
ceeds to  say  things  defamatory  of  the  plain- 
tiff, it  was  not  in  the  exercise  of  any  duty  or 
right,  and  that  for  these  statements  there  is 
no  privilege. 

My  Lords,  in  discussing  this  question  a 
controversy  was  raised  at  the  Bar  as  to  what 
is  the  accurate  way  of  expressing  the  legal 
doctrine.  It  has  to  be  kept  in  view  that  the 
learned  counsel  for  the  defendant  did  not  put 
forward  the  contention  that  the  language 
used  was  not  defamatory  of  the  plaintiff.  At 
first  sight  this  is  rather  startling  in  view  of 
the  expressions  used  and  in  the  light  of  the 
facts  of  the  case.  I  should  have  thought  that 
what  may  be  called  the  moral  effect  of  this 
attitude  on  the  jury  would  be  rather  disas- 
trous. I  do  not  doubt  that  the  words  used — 
upon  which  I  shall  comment  shortly— were 
such  that  the  judge  could  not,  if  asked,  have 
removed  them  entirely  from  the  cognizance 
of  the  jury  by  ruling  that  they  were  incapable 
of  a  defamatory  interpretation.  But  they 
were  equally  capable  of  an  innocent  interpre- 
tation and  an  interpretation  which  squared 
with  the  underlying  facts  of  the  case.  Now  it 
is  one  thing,  so  far  as  moral  effect  is  concerned, 
to  say  "I  meant  what  I  wrote  innocently,  and 
I  contend  that  is  the  true  meaning  of  the 
words  used*' — even  although  it  may  eventu- 
ally be  decided  against  you  that  the  true 
interpretation  is  otherwise,  and  it  is  another 
thing  to  say  from  the  first  "I  cannot  deny 
that  the  words  I  used  were  defamatory." 
That  words  intended  innocently  may  yet  be 
held  to  be  defamatory  is  quite  certain.  No 
better  illustration  can  be  given  than  the  case 
of  Hulton  v.  Jones  [1910]  A.  C.  20,  16  Ann. 


Cas.  166.  In  that  case,  in  which  there  was 
difference  of  opinion  between  the  learned 
judges,  and  where  certainly  the  high- water 
mark  of  the  doctrine  was  reached,  but  which, 
as  a  decision  of  your  Lordships'  House,  ia 
certainly  the  law,  no  one  for  a  moment  sup- 
posed that  the  writer  of  the  article  was  using 
words  which  he  thou^t  were  defamatory  of 
the  plaintiff,  Artemus  Jones.  [326]  He  did 
not  even  know  of  his  existence.  Yet  none  the 
less  the  words  were  held  to  be  defamatory 
because  they  could  be  read  by  the  ordinary 
reader  as  so  applying.  Notwithstanding, 
however,  that  the  admission  thus  made  ia 
startling,  I  have  come  to  the  conclusion  that 
it  makes  no  difference  to  the  matter  in  hand. 
In  other  words,  the  admission  of  the  defend- 
ant through  his  counsel  that  the  words  used 
were  in  themselves  defamatory  puts  the  case 
in  precisely  the  same  position  as  if  the  judge 
had  left  the  true  meaning  of  the  words  to  the 
jury — as  I  think  he  would,  if  there  had  been 
no  admission,  have  been  bound  to  do — and  the 
jury  had  found  that  they  were  defamatory. 

What  now  is  the  situation?  You  have 
a  communication  issued  on  a  privileged  occa- 
sion; and  m  gremio  of  that  communication 
are  used  words  which  are  in  themselves  de- 
famatory. What  test  is  to  be  applied?  On 
the  one  hand,  it  is  said  that,  the  occasion  be- 
ing privileged,  the  whole  document  is  privi- 
leged, but  that  if  in  the  document  you  find 
parts  which  are  not  really  necessary  to  the 
fulfilment  of  the  particular  duty  or  right 
which  is  the  foundation  of  the  privilege  on 
the  occasion,  then  these  parts  may  be  used 
as  evidence  of  express  malice.  In  other  words 
it  stand  thus:  Malice,  which  is  of  the  essence 
of  libel,  is  presumed  from  defamatory  words. 
Privilege  destroys  that  presumption.  But  the 
place  of  the  implied  malice  which  is  gone  may 
be  taken  by  express  malice  which  may  be 
proved.  It  may  be  proved  either  extrinsically 
or  intrinsically  of  the  document,  and  such 
words  in  the  document  are  apt  as  evidence. 
Thus  Buckley,  lU.,  states  as  to  the  whole 
matter:  "There  are  two  questions.  The  first 
whether  the  occasion  was  a  privileged  occa- 
sion, and  if  it  was,  then,  secondly,  whether 
there  was  any  evidence  of  malice." 

On  the  other  hand,  it  is  said  that  it  is  not 
necessarily  a  question  of  malice  at  all;  that 
privilege  applies  to  what  is  written  and  pub- 
lished in  response  to  a  duty  or  right;  and 
that  if  anything  is  found  in  the  thing  pub- 
lished which  is  not  reasonably  appropriate 
to  that  duty  or  right,  then  privilege  cannot 
extend  to  that.  My  Lords,  I  think  it  will  be 
found  that  in  most  cases  these  are  merely  two 
ways  of  expressing  the  same  point.  But 
there  is  tliis  to  be  said  in  favour  of  the  former 
method,  that  it  is  a  formula  which  as  a  test 
will  fit  most  if  not  all  cases,  whereas  the 
second  would  necessarily  break   [327]  down 
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In  &  good  many.  For  it  oould  always  be  said 
with  apparent  force  that  it  never  can  be 
necessary  to  incorporate  in  a  statement  made 
in  response  to  a  duty  or  right  any  defamatory 
statement  which  is  not  logically  necessary  to 
fulfil  that  duty  or  right.  Thus  cases  like 
Spill  y.  Maule,  L.  K  4  Exch.  232  ("most 
disgraceful  and  dishonest'')  and  Laugh  ton  v. 
Sodor,  etc.  L.  R.  4  P.  C.  495  ("bring  false  wit- 
ness against  a  neighbour")  would,  if  tried 
by  this  latter  test  alone,  be  held  to  be 
wrongly  decided,  though  as  a  matter  of  fact 
I  do  not  think  it  is  suggested  that  they  were 
anything  but  right,  and  in  my  opinion  they 
were  right,  as,  indeed,  becomes  evident  if  they 
are  tried  by  the  first  test. 

My  Lords,  I  have  not  said  that  the  first 
test  is  universally  applicable  and  for  this 
reason:  If  the  defamatory  statement  is  quite 
unconnected  with  and  irrelevant  to  the  main 
statement  which  is  ex  hypothesi  privileged, 
then  I  think  it  is  more  accurate  to  say  that 
the  privilege  does  not  extend  thereto  than 
to  say,  though  the  result  may  be  the  same, 
that  the  defamatory  statement  is  evidence  of 
malice.  But  when  the  defamatory  statement 
is,  so  to  speak,  part  and  parcel  of  the  privi- 
l^ed  statement  and  relevant  to  the  discus- 
sion, then  I  think  the  first  wav  is  the  true 
way  to  put  it,  and  under  it  will  also  range 
all  the  cases  where  the  express  malice  is 
arguable  from  the  too  g^eat  severity  or  re- 
dundancy of  the  expressions  used  in  the  privi- 
leged document  itself.  In  short,  I  adopt  the 
law  as  laid  down  by  Lord  Esher,  M.R.,  in 
the  case  of  Nevill  v.  Fine  Arts,  etc.  Ins.  Co. 
[1895]  2  Q.  B.  156,  170.  The  learned  judge 
there  says:  ''.  .  .  in  this  case  there  was  no 
evidence  of  such  malice.  That  being  so,  the 
defendants  have  proved  that  the  occasion  was 
privileged,  and  there  was  no  evidence  of  mal- 
ice in  the  mind  of  anybody  to  rebut  that 
privilege,  and  the  defence  stands  good.  But 
then  the  jury  were  asked  to  find,  and  have 
found,  that  the  privilege  was  exceeded. 
There  may  be  an  excess  of  the  privilege  in  the 
sense  that  something  has  been  published 
which  is  not  within  the  privileged  occasion  at 
all,  because  it  can  have  no  reference  to  it. 
Instances  have  been  put  during  the  argument 
of  cases  where  a  defendant  on  an  occasion 
which  is  privileged  as  between  himself  and 
some  other  person  makes  some  defamatory 
statement  affecting  a  third  person  which  has 
nothing  to  do  with  the  [328]  privileged  occa- 
sion, in  which  case,  of  course,  that  third  per- 
son would  hate  a  right  of  action  against*  the 
defendant,  and,  as  between  him  and  the  de- 
fendant, there  would  be  no  privileged  occa- 
sion." (A  good  illustration  of  this  will  be 
found  in  the  case  of  Warren  v.  Warren,  1  C. 
M.  &  R.  250.)  "But  when  there  is  only  an 
excessive  statement  having  reference  to  the 
privileged    occasion,    and    which,    therefore, 
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comes  within  it,  then  the  only  way  in  which 
the  excess  is  material  is  as  being  evidence  of 
malice." 

.  This  question  is  of  necessity  closely  con- 
nected with  the  question  of  the  respective 
functions  of  the  judge  and  of  the  jury.  I  do 
not  think  it  necessary  to  analyse  the  very 
numerous  decided  cases  which  were  cited  to 
us  in  the  course  of  the  argument.  1  have 
studied  them  all,  and  what  I  am  about  to  say 
is,  I  believe,  the  true  doctrine  to  be  drawn 
from  them.  But  it  may  be  as  well  to  make 
this  remark,  that  certainly  some  confusion 
has  resulted  from  the  use  of  the  convenient 
phrases  "privileged  statement"  and  "exten- 
sion of  the  privilege."  Strictly  speaking,  it 
is  the  occasion  on  which  a  statement  is  made 
that  is  privileged,  and  the  phrase  that  such 
and  such  a  statement  is  privileged  would  be 
more  accurately,  though  perhaps,  more  clum- 
sily, expressed  by  saying  that,  the  statement 
having  been  made  on  a  privileged  occasion, 
malice  cannot  be  implied  from  defamatory 
expressions  therein,  but  must  be  proved  as  a 
real  fact.  The  malice  to  be  proved  must  be 
real  malice,  and  is  generally  called  "express 
malice"  to  distinguish  it  from  the  malice 
which  is  implied  from  the  defamatory  words 
themselves.  The  duty  of  deciding  whether  the 
occasion  is  privileged  is  cast  upon  the  judge 
alone,  and  the  jury  has  no  hand  in  it.  The 
criterion  as  to  whether  the  occasion  is  privi- 
leged or  not  is  most  tersely  stated  in  the 
well-known  passages  of  Parke,  B.'s  judgment 
in  Toogood  v.  Spyring,  1  C.  M.  &  R.  181,  193, 
".  .  .  fairly  made  by  a  person  in  the  dis- 
charge of  some  public  or  private  duty,  wheth- 
er legal  or  moral,  or  in  the  conduct  of  his 
own  affairs,  in  matters  where  his  interest  is 
concerned"  and  again:  "If  fairly  warranted 
by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  communications  are  pro- 
tected for  the  common  convenience  and  wel- 
fare of  society ;  and  the  law  has  not  restricted 
the  right  to  make  them  within  any  narrow 
limits.''  And  the  judge  must  put  the  question 
suggested  by  that  definition  to  himself. 
[329]  If  the  statement  is,  so  to  speak,  divisi- 
ble into  parts  it  may  be  that  the  judge  may 
come  to  the  conclusion  that  certain  parts  are 
not  truly  referable  to  the  particular  right  or 
duty  which  in  the  case  in  hand  is  the  founda- 
tion of  the  privilege.  If  so,  he  will  so  find — 
that  is  to  say,  he  will  find  that  paragraph  1 
is  referable  and  appropriate  to  a  privileged 
occasion,  paragraph  2  is  not  so.  Then  if 
paragraph  2  contains  defamatory  words, 
malice  will  be  implied  as  to  them.  If,  how- 
ever, he  finds  that  both  paragraphs  are  ref- 
erable and  appropriate  to  the  privileged 
occasion,  then,  as  it  is  more  commonly  but 
less  accurately  expressed,  he  finds  that  the 
privilege  extends  to  the  whole  statement.  In 
that  case  the  next  question  he  has  to  put  to 
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himself  is  >vhether  the  defamatory  words 
complained  of  are  capable  of  affording,  from 
their  own  nature  alone,  evidence  of  express 
malice.  If  he  holds  them  incapable,  and  there 
is  no  other  evidence  extrinsic  of  the  docu- 
ment, then  the  plaintiff's  case  is  gone  and  the 
jury  has  not  to  be  called  upon  at  all.  But  if 
the  judge  thinks  that  the  words  are  so  capa- 
ble, then  he  must  leave  it  to  the  jury  to  say 
whether  from  the  words  alone,  or  in  con- 
junction with  extrinsic  evidence,  if  there  be 
any  such,  express  malice  has  been  proved. 
It  might  thus  occur,  though  the  case  will 
probably  be  rare,  that,  as  above  imagined, 
defamatory  words  in  the  non  privileged  para- 
graph 2  could  afford  evidence  of  express 
malice  in  connection  with  the  expressions 
used  in  the  privileged  paragraph   1. 

I  need  scarcely  add,  but  it  makes  tlie  state- 
ment complete  to  do  so,  that,  if  there  is  con- 
troversy as  to  whether  the  words  used  are 
defamatory  or  not,  it  is  for  the  judge  to  de- 
termine whether  they  are  capable  of  a  de- 
famatory meaning,  and,  that  being  resolved 
in  the  affirmative,  it  is  for  the  jury  to  find 
whether  they  are  actually  defamatory  or  not. 

My  Lords,  I  now  return  to  the  facts  of  this 
case,  and  here  I  am  of  opinion,  concurring 
with  the  Lord  Chancellor,  that  the  present 
case  is  a  case  where  the  defamatory  statement 
was  part  and  parcel  of  the  privileged  state- 
ment and  relevant  to  it.  A  grave  charge  had 
1>een  made  against  General  Scobell,  but  it 
had  been  made  in  the  guise  of  calling  atten- 
tion to  the  grievance  of  brother  officers — 
particularly  one  officer — of  the  plaintiff.  It 
was  relevant  to  show  that  in  so  doing  the 
plaintiff  was  really  airing  his  own  grievance, 
"Mutato  nomine  de  te  Fabula  narratur,"  and 
I  think  that  the  Army  Council  [330]  were 
entitled  to  say  so.  In  doing  so,  they  used 
the  expression  relative  to  the  plaintiff  of  "re- 
moved from  the  regiment,"  an  expression 
which  in  the  innocent  sense  was  true  and 
not  defamatory,  for  the  plaintiff  had  been 
temoved  from  his  regiment  by  being  sent  to 
Headquarters  and  subsequently  put  on  half- 
pay.  It  is  true  that  it  must  be  taken  as 
settled  that  the  expression  must  be  regarded 
in  a  defamatory  sense.  But,  though  that 
is  so,  it  is  well  settled  that  express  malice 
cannot  be  held  as  proved  from  the  mere  fact 
of  the  expression  being  defamatory:  Spill  ▼. 
Maule,  L.  K.  4  Exch.  232,  and  Laughton  y. 
Sodor,  etc.  L.  R.  4  P.  C.  495.  And,  further, 
when  considering,  whether  the  actual  expres- 
sion used  can  be  held  as  evidence  of  express 
malice  no  nice  scales  should  be  used.  I  would 
particularly  cite  the  words  of  the  judgment 
of  the  Privy  Council  of  the  latter  case  L.  R.  4 
P.  C.  508:  "Some  expressions  here  used  un- 
doubtedly go  beyond  what  was  necessary  for 
self-defence,  but  it  does  not,  therefore,  follow 
that  they  afford  evidence  of  malice  for  a  jury. 


To  submit  the  language  of  privileged  eommu- 
nicationa  to  a  strict  scrutiny,  and  to  hold 
all  excess  beyond  the  absolute  exigency  of 
the  occasion  to  be  evidence  of  malice  would 
in  effect  greatly  limit,  if  not  altogether  de* 
feat,  that  protection  which  the  law  throws 
over  privileged  communications."  This  dis- 
poses of  the  first  passage  pointed  out  as 
defamatory. 

Then  comes  the  only  other  passage  relied 
on  where  the  letter  says  that  the  plaintiff  had 
been  called  upon  to  retire  "in  consequence  of 
adverse  reports  which  were  duly  communi- 
cated to  him."  But  this  is  only  said  as  a 
preface  to  pointing  out  that  G^ieral  Scobell, 
whom  he  had  accused  of  deliberately  making 
false  statements,  in  virtue  of  which  injustice 
had  been  done  to  regimentfil  officers  of  whom 
he  was  one,  had,  so  far  from  being  actuated 
by  hostile  bias  against  him,  been  the  very 
man  to  intercede  at  Headquarters  for  the 
plaintiff,  with  the  result  of  persuading  the 
authorities  to  give  him  another  appointment. 
Indeed,  when  we  come  to  the  language,  it  is, 
in  my  opinion,  strictly  accurate,  and  the 
admission  as  to  defamatory  language  in  gen- 
eral terms  cannot  be  held  to  apply  to  it. 
For  he  was  called  on  to  retire,  as  witness  the 
War  Office  letter  of  December  1,  1906.  The 
reason  given  for  the  request  was  a  report 
by  General  [331]  French.  And  that  that 
report  was  communicated  to  the  plaintiff, 
notwithstanding  the  plaintiff's  denial  in  the 
box,  is,  I  think,  proved  (a)  by  the  evidence 
of  General  French;  {b)  by  the  expression 
used  in  the  plaintiff's  letter  of  March  25, 
1911,  in  which  he  speaks  of  "the  communica- 
tion of  the  General  Officer  Commanding-in- 
Chief  at  Aldershot  which  I  held  in  my  hand, 
and  requested  him  to  apply  for  the  (Colonel 
Graham's)  report  to  be  sent  to  me  to  read:" 
and  (c)  by  the  fact  that  in  his  letter  of  De- 
cember 9,  1906,  referring  to  the  War  Office 
letter  of  December  1,  he  begs  for  reconsidera- 
tion of  the  decision  announced  in  that  letter 
and  makes  no  complaint  of  the  non-communi- 
cation of  the  report  therein  mentioned.  But 
even  if  this  were  not  so  the  same  argument 
would  prevail,  as  I  have  already  stated  in 
regard  to  the  expression  "removed  from  the 
regiment." 

I  am  accordingly  of  opinion  that  privilege 
attaches  to  the  statement  here  complained 
of;  that  no  malice  can  be  implied:  and  that 
to  succeed  the  plaintiff  must  prove  exprestii 
malice.  As  to  express  malice,  all  the  learned 
judges,  including  the  trial  judge,  are  agreed 
that  there  is  absolutely  no  evidence,  either 
extrinsic  or  intrinsic,  of  malice  on  the  part 
of  the  defendant,  Sir  Edward  Ward.  For  my 
own  part  I  fail  to  see  how,  if  it  was  once 
shown  that  Sir  Edward  Ward  was  merely 
obeying  orders  when  he  signed  the  statement 
drawn  up  by  the  Army  Council  and  sent  it 
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for  publication,  and  was  relying,  as  he  was 
entitled  to  do,  on  the  privilege  which  attached 
to  the  action  of  his  superior  and  principal, 
the  Army  Council,  any  evidence  as  to  malice 
on  his  part  could  be  relevant.  It  is  not 
necessary,  however,  to  decide  that  question. 
It  is  only  necessary  to  add  that  there  is  not 
a  shred  of  evidence  of  malice  on  the  part  of 
the  Army  Council.  Their  malice,  in  my  view, 
would  be  relevant.  But  as  it  does  not  exist 
it  is  unnecessary  to  consider  that  question 
cither. 

My  Lords,  there  are  two  other  matters 
which,  although  not  affecting  the  judgment 
to  be  pronounced,  ought,  in  my  opinion,  to 
be  mentioned.  The  learned  judge  who  tried 
the  cause  took  what  I  believe  is  a  very  un- 
usual course  in  two  particulars.  He  disposed 
of  the  question  of  malice  while  tHe  question 
of  privilege  was  still  unsettled.  I  do  not 
know  if  this  can  be  said  to  be  wrong,  but  at 
least  it  is  highly  inconvenient.  The  second 
matter  is  more  serious.  In  order  to  dispose 
of  the  question  of  privilege  he  put  to  the 
jury  [332]  certain  questions,  of  which  three 
were  as  follows:  Was  the  publication — that 
is,  the  document  published — of  a  public  na- 
ture? Was  the  subject-matter  of  that  pub- 
lication by  defendant  matter  about  which  it 
was  proper  for  the  public  to  know?  Was 
tlie  matter  contained  in  the  letter  proper  for 
the  public  to  know?  To  all  of  which  the 
jury  returned  a  negative  answer,  and  upon 
that  the  learned  judge  said:  *'Upon  these 
findings  I  hold  that  the  publication  was  not 
a  privileged  publication  nor  a  publication  on 
a  privileged  occasion.''  It  is  clear  that  so 
far  as  the  questions  go  they  assume  that  the 
foundation  of  the  duty  or  right  which  was 
invoked  to  support  the  privilege  was  that  the 
matter  discussed  was  one  of  public  import- 
ance: whereas  the  true  foundation  in  this 
case  was  the  duty  of  the  Army  Council  to 
make  publicly  known  their  vindication  of 
General  Scobell's  honour.  But  apart  from 
that,  and  in  view  of  what  I  have  already 
stated  as  to  the  provinces  of  judge  and  jury, 
I  entirely  agree  with  the  learned  judges  of 
the  Court  of  Appeal,  who  held  that  these 
questions  were  for  the  judge  and  not  for  the 
jury.  If  there  is  some  fact  left  in  contro- 
versy which  must  necessarily  be  determined 
one  way  or  the  other,  to  allow  the  judge  to 
view  the  complete  situation  and  thus  enable 
him  to  decide  whether  the  occasion  was  privi- 
leged or  not,  it  would  be  right  for  the  judge 
to  ask  the  jury  to  determine  that  fact.  But 
to  put  to  them  questions  such  as  these  and 
then  on  the  findings  to  find  privilege  or  the 
reverse  is  simply  to  ask  the  jury  to  decide 
for  him  the  question  which  it  is  his  duty, 
and  not  theirs,  to  determine. 

Lord    Atkinson.  —  Mv    Lords,    I    concur. 
The  facts  have  been  fully  stated  already,  and 
Ann.  Cas.  1917I> — 17. 
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1  desire  to  refer  to  them  only  so  far  as  is 
necessary  to  make  what  I  am  about  to  say 
intelligible.  During  the  progress  of  Sir  Hugh 
Fraser's  able  and  candid  argument  I  pressed 
him  several  times  to  indicate  what  were  the 
precise  words  in  the  alleged  libel  which  were 
reasonably  susceptible  of  a  defamatory  mean- 
ing. In  the  result  his  replies  amounted  ah 
I  understood,  to  this:  that  the  word  '^re- 
moved" and  the  words  'Svhich  were  duly  com- 
municated to  him,"  ot!curring  after  the  word 
''reports"  contained  the  sting  of  the  libel. 
He  admitted  that  if  after  the  word  "removed" 
the  words  *^by  being  put  on  half-pay"  had 
been  inserted  and  the  words  "which  were 
duly  communicated  to  him"  had  been  deleted 
there  [333]  would  not  have  been  anything 
defamatory  of  the  plaintiff  in  it.  Owing  to 
the  course  taken  at  the  trial,  the  question 
of  whether  the  alleged  libel  as  it  stands  is 
reasonably  capable  of  a  defamatory  meaning 
is  not  open  for  the  consideration  of  this 
House.  Neither  is  it  open  to  it  to  set  aside 
the  verdict  on  the  ground  that  the  damages 
are  excessive.  But  when  it  is  admitted  by 
the  appellant's  counsel  that  the  trifling  al* 
terations  in  the  alleged  libel  which  I  have 
indicated  would  have  made  it  innocuous,  I 
think  there  would  be  great  difficulty  in  hold- 
ing that,  having  regard  to  all  the  facts  of  the 
case,  there  is  any  reasonable  proportion  be- 
tween the  wrong  alleged  to  have  been  done, 
and  the  damages  awarded  in  respect  of  it. 
The  truth  is,  I  think,  that  at  the  trial  the 
investigation  was  allowed  to  wander  off  into 
all  sorts  of  irrelevant  matters.  The  case 
proceeded,  and  the  damages  were  awarded, 
as  if  the  cause  of  action  was  not  the  alleged 
libel,  but  the  unjust  treatment  the  plaintiff 
was  alleged  to  have  received  at  the  hands 
of  the  military  authorities  years  before  the 
libel  was  published.  The  learned  judge  who 
tried  the  case  might  possibly  have  ruled,  on 
the  question  of  law,  whether  or  not  the 
occasion  on  which  the  alleged  libel  was  pub- 
lished was  a  privileged  occasion  but  for  the 
answers  he  had  received  from  the  jury  in 
reply  to  questions  as  to  certain  things  the 
existence  of  which  w^ent  to  make  the  occasion 
of  the  publication  privileged.  He  did  not 
leave  the  question  of  privilege  or  no  privilege 
to  the  jury,  but  he  did  leave  to  the  jury  the 
question  as  to  the  presence  or  absence  of 
the  elements  which  go  to  create  privilege. 
For  instance,  the  question  "Was  the  subject* 
matter  of  the  publication  by  the  defendant 
matter  about  which  it  was  proper  for  the 
public  to  know?"  And  the  question  "Was  the 
matter  contained  in  the  letter  proper  for  the 
public  to  know?"  It  is  to  be  regretted  that 
the  remarks  of  Willes,  J.  in  Henwood  v.  Har- 
rison, L.  R.  7  C.  P.  606,  628,  were  not  brought 
to  Darling.  .T.'s  notice.  Willes,  J.,  a  moRt 
learned,  laborious,  and  accurate  judge,  after 
stating    that    since    the    declaratory    Act    of 
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1792  (32  Geo.  3,  c.  60)  the  jury  are  the  proper 
tribunal    in    civil   as    in    criminal    cases    to 
decide  the  question  of  libel  or  no  libel,  said: 
*'But   it   is  not  competent   for   the   jury   to 
find  that,  upon  a  privileged  occasion,  relevant 
remarks  made  bona  fide  without  malice  are 
libellous.''    He  then  proceeds:     ''It  would  be 
abolishing  the  law   of  privileged  discussion, 
and  deserting  the  duty   [334]   of  the  Court 
to  decide  upon  this  as  upon  any  other  ques- 
tion of  law, 'if  we  were  to  hand  over  the  de- 
cision  of   privilege   or   no   privilege   to    the 
jury.     A  jury,  according  to  their  individual 
views  of  religion  or  policy,  might  hold  the 
Church,    the    Army,    the    Navy,    Parliament 
itself,  to  be  of  no  national  or  general  im- 
portance, or  the  liberty  of  the  Press  to  be 
of   less   consequence  than   the   feelings   of  a 
thin-skinned  disputant."    It  was  not  disputed, 
in  this  case  on  either  side,  that  a  privileged 
occasion  is,  in  reference  to  qualified  privilege, 
an  occasion  where  the  person  who  makes  a 
communication  has  an   interest   or   a  duty, 
legal,   social,   or   moral,   to   make   it   to   the 
person  to  whom  it  is  made,  and  the  person 
to  whom  it  is  so  made  has  a  corresponding 
interest  or  duty  to  receive  it.    This  reciproc- 
ity is  essential.     Nor    is    it    disputed    that 
a  privileged  communication — ^a  phrase  often 
used  loosely  to  describe  a  privileged  occasion, 
and   vice   versa — is   a   communication   made 
upon   an   occasion   which   rebuts   the   prima 
facie  presumption  of  malice  arising  from  a 
false  and  defamatory   statement   prejudicial 
to  the  character  of  the  plaintiff,  and  puts 
the   latter  on   proof  that  there  was  malice 
in  fact:  per  Parke,  B.,  Wright  v.  Woodgate, 
2  C.  M.  &  R.  673,  577.    Nor  that  the  question 
of  whether  the  occasion  is  a  privileged  oc- 
casion or  not  is,  if  the  facts  be  not  in  dispute, 
or   if    in    dispute   have   been    found   by   the 
jury,  a  question  of  law  to  be  decided  by  the 
judge  at  the  trial.     Nor  yet  that  a  person 
making  a  communication  on  a  privileged  oc- 
casion has  not,  in  the  first  instance  and  as 
a  condition  of  immunity,  to  prove  affirma- 
tively that  he  honestly  believed  the  statement 
made  to  be  true,  his  bona  fides  being  in  such 
a  case  always  presumed :    Jenoure  v.  Delmege 
[1891]    A.    C.    73,    79;    Clark    v.    Molyneux 
[1877]  3  Q.  B.  D.  237,  249.    All  these  matters 
were    not    questioned.      They    could    not    be 
questioned  successfully.    Nor  was  it  suggested 
that,  while  on  the  question  of  malice  the  bona 
fide  belief  of  the  defendant  that  he  was  under 
a  moral  or  social  duty  to  make  the  communi- 
cation is  relevant  and  important,  the  exis- 
tence, in  fact,  of  this  duty  or  interest,  not 
merely  the  defendant's  belief  in  its  existence, 
is  the  thing  which  is  relevant  to  the  question 
whether  the  occasion  was  or  was  not  privi- 
leged: per  Lindley,  L.J.,  Stuart  v.  Bell  [1891] 
2  Q.  B.  341,  349.    It  was,  however,  strenuously 
contended  on  the  part  of  the  appellant,  as  I 


understood,  that  the  language  used  in  a  com- 
munication  made   on    a   privileged   occasion 
must,  if  it  is  to  be  protected,  [335]  merely 
be  such  as  is  reasonably  necessary  to  enable 
the  party  making  it  to  protect  the  interest 
or  discharge  the  duty  upon  which  the  quail- 
fied  privilege  is  founded.     It  has  long  been 
established  by  unquestioned  and  unquestion- 
able authority,  I  think,  that  this  is  not  the 
law.     This  point  is  of  such  importance  that 
one  may  be  excused  for  referring  at  length 
to  three  authorities  to  show  what  the  law 
on  the  subject  really  is,  and  in  what  light 
the  language  used  in  privileged  communica- 
tions is  in  a  Court  of  law  to  be  regarded. 
In   Spill  V.  Maule,  L.  R.   4   Exch.   232   the 
libel   sued   upon   was   contained   in   a   letter 
w^ritten   by   the   defendant,   a   creditor   of    a 
firm,  who  had  been  engaged  by  the  firm  to 
wind  up  its   affairs,  to  another   creditor  of 
the  same  firm.    The  plaintiff  had  had  disputes 
with  his  partner  before  and  during  the  wind- 
ing up,  and  he,  suspecting  that  his  partner 
was  drawing  out  the  money  of  the  firm  on 
his  own  account,  took  from  the  cash-box  of 
the  firm  a  parcel  of  bills,  directing  the  clerk 
to  take  an  account  of  them  and  to  tell  his 
partner  to  debit  his,  the  plaintiff's,  account 
with  them.     The  defendant  dealt  with  this 
transaction    in    the    above-mentioned    letter, 
and  stated  that  the  plaintiff's  conduct  in  ref- 
erence to  it  'Tias  been  most  disgraceful  and 
dishonestf  and  the  result  has  been  to  diminish 
materially  the  available  assets  of  the  estate." 
The  plaintiff  at  the  trial  proved  these  facts. 
They  constituted  his  case.    Thereupon  the  pre- 
siding judge,  Martin,  B.,  directed  a  verdict 
for  the  defendant.    A  bill  of  exceptions  was 
tendered  to  this  ruling,  on  the  ground  that 
though    the    communication    was   privileged^ 
yet  the  violent  and   abusive  terms   used   in 
the    letter   were    evidence   of    actual    malice. 
The  judgment  of  the  Exchequer  Chamber  was 
delivered  by  Cockburn,  C.J.,  Keating,  Lush, 
Hannen,  Hayes,  and  Brett,  JJ.,   concurring. 
The  case  is  therefore  one  of  high  authority. 
After  stating  the  facts  the  Chief  Justice  said, 
L.  R.  4Exch.  236:    "The  question  then  arises, 
whether  the  language  is  too  strong  for  the  . 
occasion;  the  terms  applied  to  the  plaintiff's 
conduct  being  'most  disgraceful  and  dishon- 
est.'    Now,   the  communication   being  privi- 
leged, the  presumption   is  in  favour   of  the 
absence  of  malice  in  the  defendant,  and  in 
order  to  rebut  this  presumption,  the  plaintiff 
must  show   actual   malice,   and  he   may   no 
doubt  show  this  by  reference  to  the  terms 
of  the  libel  as  being  utterly  beyond  and  dis- 
proportionate to  the  facts."    He  then  proceeds 
[336]  to  refer  to  the  plaintiff's  act  in  taking 
away   the  bills,   and    says:      "This   act   was 
capable  of  a  twofold  construction;  it  might 
have  taken  place  under   such  circumstances 
that  the  plaintiff  could  not  properly  be  ex- 
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poeed  to  any  moral  censure,  as,  for  instance, 
if  he  only  intended  to  keep  the  assets  in 
security  for  the  benefit  of  creditors:  or  the 
circumstances  might  have  been  such  that  in 
taking  the  bills  he  acted  dishonestly  and  dis- 
gracefully. Now,  the  presumption  of  the  law 
being  in  favour  of  the  absence  of  malice  in 
the  defendant,  and  the  only  evidence  of  mal- 
ice being  his  description  of  acts  done  by  the 
plaintiff,  which  were  capable  of  a  twofold 
construction,  that  presumption  of  innocence 
which  attaches  to  the  writer  must  also,  while 
his  act  is  capable  of  a  double  aspect,  still 
attend  him.  .  .  .  We  have  not  to  deal 
with  the  question  whether  the  plaintiff  did 
or  did  not  act  dishonestly  and  disgracefully; 
all  we  have  to  examine  is  whether  the  defend- 
ant stated  no  more  than  what  he  believed,  and 
what  he  might  reasonably  believe;  if  he  stat- 
ed no  more  than  this,  he  is  not  liable,  and, 
unless  proof  to  the  contrary  is  produced, 
we  must  take  it  that  he  did  state  no  more." 
The  direction  of  Martin  B.  was  accordingly 
upheld.  I  cannot  find  that  the  authority  of 
this  case  has  ever  been  questioned.  It  was 
cited  with  approval  in  the  case  of  Laughton 
V.  Sodor,  etc.  L.  R.  4  P.  C.  495,  to  which  I 
am  about  to  refer.  It  will  be  observed  that 
the  Chief  Justice  says  that  the  terms  of  the 
libel  which  are  evidence  of  malice  are  not 
merely  such  as  are  beyond  the  necessitiea  of 
the  occasion,  but  such  as  are  utterly  beyond 
and  disproportionate  to  the  facts. 

The  case  of  Laughton  v.  Sodor,  etc.  L*.  R. 
4  P.  C.  495  has,  I  think,  ia  direct  bearing  upon 
the  present  case.  The  appellant,  Laughtim, 
a  barrister,  having  ^een  retained  to  oppose 
at  the  bar  of  the  House  of  Keys  a  bill  in 
which  the  respondent  was  interested,  in  the 
course  of  his  remarks  very  severely  criticized 
the  respondent  and  his  mode  of  discharging 
his  duties.  The  Bishop,  in  an  address  which 
he  read  to  his  clergy  assembled  in  convoca- 
tion, and  subsequently  had  printed  and  pub- 
lished in  a  local  newspaper,  the  Manx  8un, 
did  not  confine  his  observations  merely  to  a 
defence  of  himself  against  the  charges  made 
against  him.  He,  in  addition,  violently  as- 
wiled  and  denounced  his  critic,  Laughton. 
He  accused  him  [337]  (p.  498)  of  making 
slanderous  statements  and  uncharitable  im- 
putations under  the  apparent  sanction  of  well- 
informed  persons;  of  making  statements  with 
an  entire  disregard  of  truth ;  of  being  a  wick- 
ed man;  of  making  calumnious  assertions; 
and  of  being  guilty  of  the  sin  of  bearing 
false  witness  against  his  neighbor.  The 
Deemster  before  whom  the  case  was  tried 
ruled  that  the  occasion  on  which  the  libel 
was  published  was  a  privileged  occasion,  but 
left  to  the  jury  the  question  of  actual  malice, 
of  which  the  excessive  nature  of  the  Bishop's 
language  he  apparently  regarded  as  evidence. 
The  jury  found  a  verdict  for  the  plaintiff  for 


WARD.  259 

C.  $09, 

4002.  The  Appeal  Court  of  the  Isle  of  Man 
set  aside  this  verdict,  on  the  ground  that 
there  was  in  the  case  no  such  evidence  of 
express  malice  as  justified  the  Deemster  in 
leaving  the  question  of  malice  to  the  jury. 
This  decision  was  upheld  by  the  Privy  Coun- 
cil, on  the  ground  that,  having  regard  to  the 
circumstances  and  the  nature  of  the  attack 
upon  him,  the  Bishop  might  have  honestly 
believed  that  everything  he  said  was  true  and 
proper  for  his  own  vindication,  although  in 
fact  some  of  his  expressions  exceeded  what 
was  necessary  for  it,  and  that  the  language 
of  his  charge  was  more  consistent  with  such 
an  honest  belief,  and  with  the  purpose  of 
self- vindication,  than  of  injuring  the  plain  tiff ,^ 
but  that,  had  the  Bishop  referred  to  the  eon- 
duct  of  the  plaintiff  on  any  other  occasion 
than  that  of  his  addressing  the  House  of 
Keys,  or  made  any  general  attack  upon  his 
private  or  professional  character,  the  case 
would  have  been  different.  In  delivering  the 
judgment  of  the  Board  Sir  Robert  Collier 
said,  L.  R.  4  P.  C.  508:  "Some  expressions 
here  used"  (i.e.,  used  by  the  defendant  in  his 
defence)  ^'undoubtedly  go  beyond  what  was 
necessary  for  self-defence,  but  it  does  not, 
therefore,  follow  that  they  afford  evidence  of 
malice  for  a  jury.  To  submit  the  language 
of  privileged  communications  to  a  strict  scru- 
tiny, and  to  hold  all  excess  beyond  the  abso- 
lute exigency  of  the  occasion  to  be  evidence 
of  malice  would  in  effect  greatly  limit,  if 
not  altogether  defeat,  the  protection  which 
the  law  throws  over  privileged  communica- 
tions." 

That  decision  has  been  approved  of  many 
times.  It  was  relied  upon  by  Lord  Macnagh- 
ten  when  delivering  judgment  in  the  case  of 
Jenoure  v.  Delmege  [1891]  A.  C.  73,  76. 
Its  soundness  has  not,  I  think,  ever  been 
questioned. 

[338]  In  Nevill  v.  Fine  Arts,  etc.  Ins.  Co. 
[1896]  2  Q.  B.  166,  159,  160.  171;  [1897]  A. 
C  68,  75,  the  appellant  Lord  William  Nevill, 
in  the  year  1892  became  agent  to  the  respond- 
ents, and  conducted  the  agency  at  his  own 
office,  27,  Charles  Street,  St.  James's.  The 
appellant,  after  some  months  had  passed, 
desired  better  terms,  and  a  correspondence 
passed  on  this  subject.  In  December,  1893, 
the  secretary  of  the  respondents  wrote  to  the 
appellant  informing  him  that  the  board  of 
directors  of  the  respondent  company  had  de- 
cided to  terminate  the  agi'eement  with  him. 
An  alteration  of  terms  was  made,  and  the 
appellant  continued  to  act  as  agent  for  the 
respondents.  In  answer  to  a  question  as  to 
the  appellant's  intentions  his  solicitor  wrote 
on  March  13,  1894,  that  his  client  wished  to 
sever  all  connection  with  the  company,  owing 
to  the  insufficiency  of  his  terms.  On  March 
15,  1894,  the  secretary  of  the  respondents 
sent  to  certain  persons  who  had  transacted 
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biisiueas  with  them  through  the  appellant's 
office  a  circular  stating  that  the  agency  of 
I^rd  William  Xevill  at  27,  Charles  Street 
had  been  closed  by  the  directors,  and  request- 
ing them  to  direct  all  communications  to 
the  West  End  secretary  at  19,  St.  James* 
Street.  The  innuendo  put  upon  these  words 
was  that  they  meant  that  the  plaintiflf  had 
been  dismissed  by  the  defendants  from  his 
employment  as  tlieir  agent  for  some  reason 
discreditable  to  him.  Pollock,  B.,  tried  the 
case.  He  stated  that  he  ruled  that  the  oc- 
casion which  required  the  writing  of  some 
such  letter  was  privileged,  that  it  was  con- 
tended for  the  plaintiff  that,  although  the 
occasion  was  privileged,  that  part  of  the 
letter  which  stated  falsely  that  the  agency 
had  been  closed  by  the  directors  was  not  called 
for  by  the  requWementa  of  the  occasion,  and 
was  therefore  in  excess  of  the  privilege.  He 
accordingly  left  to  the  jury  the  question 
whether  the  defendants,  in  making  the  state- 
ments that  the  plaintiff's  agency  tcos  closed 
by  the  directors,  had  exceeded  the  privileged 
occasion.  The  jury,  having  first  found  that 
it  was  untrue  that  the  directors  had  closed 
the  agency,  answered  this  question  in  the 
affirmative,  and  found  a  verdict  in  favour  of 
the  plaintiff  for  4001.  damages,  for  which, 
after  consideration,  Pollock,  B.,  entered  judg- 
Ynent.  There  was  no  finding  of  actual  malice. 
On  appeal  to  the  Court  of  Appeal  it  was  de- 
cided, the  occasion  being  privileged,  that  in 
the  absence  of  a  finding  of  actual  malice  the 
defence  of  privilege  was  not  rebutted,  [339] 
and  that,  it  appearing  on  the  facts  of  the 
case  that  there  was  no  evidence  of  actual 
malice  in  the  publication  of  the  statement 
complained  of,  the  action  was  not  maintain- 
able. Lord  Esher  in  his  judgment  deals  with 
the  question  of  this  excess  of  privilege  in  the 
words  which  have  been  already  quoted  by 
my  noble  friend  who  has  preceded  me.  Lopes, 
L.  J.,  concurred,  and  in  his  judgment  relied 
upon  the  passage  I  have  already  quoted  from 
the  judgment  in  I^ughton  v.  Sodor,  etc.,  L.  R. 
4  P.  C.  495,  508.  On  appeal  to  the  House 
of  T-K)rds  all  the  noble  Lords  who  took  part 
in  the  decision  w^ere  of  opinion  that  the 
statement  that  the  agency  had  been  closed 
was  true  in  fact  in  the  only  sense  relevant 
to  the  context  in  which  it  was  found,  and 
that  there  was  no  evidence  of  malice.  They 
upheld  the  judgment  of  the  Court  of  Appeal. 
And  Lord  Halsbury,  referring  to  this  state- 
ment, says:  "But  suppose  it  was  not  true, 
Kuppose  it  was  not  accurate  in  the  sense  in 
which  people  would  have  understood  it, 
.  .  .  suppose  the  persons  who  wrote  that 
document  intended  to  tell  the  truth  and  be- 
lieved in  the  truth  of  what  they  were  writing, 
<'ven  though  in  the  mind  of  some  other  per- 
son it  should  be  inaccurate  in  form,  it  seems 
to  me  that  it  would  be  impossible  to  contend 
that  that  would  be  evidence  of  malice." 


These  authorities,  in  my  view,  clearly  estab- 
lish that  a  person  making  a  communication 
on  a  privileged  occasion  is  not  restricted  to 
the  use  of  such  language  merely  as  is  reason- 
ably necessary  to  protect  the  interest  or 
discharge  the  duty  which  is  the  foundation 
of  his  privilege;  but  that,  on  the  contrary, 
he  will  be  protected,  even  though  his  language 
should  be  violent  or  excessively  strong,  if, 
having  regard  to  all  the  circumstances  of  the 
case,  he  might  have  honestly  and  on  reason- 
able grounds  believed  that  what  he  wrote  or 
said  was  true  and  necessary  for  the  purpose 
of  his  vindication,  though  in  fact  it  was  not 
so.  It  was  next  urged  on  behalf  of  the 
appellant  that  the  Army  Council  should  have 
confined  themselves  to  stating  that  the 
charges  made  against  Major-General  iScobell 
were  on  investigation  found  to  be  unfounded, 
and  that  he  had  been  fully  exonerated,  and, 
therefore,  that  all  the  references  contained 
in  the  libel  to  the  appellant  himaelf,  his  con- 
duct, career,  or  the  treatment  he  received, 
were  foreign  and  irrelevant  subjects,  not  per- 
tinent to  the  discharge  of  the  duty,  or  to 
the  protection  of  the  interest  which  [340] 
form  the  basis  of  the  privilege  claimed;  but 
were  separable  from  the  relevant  |iart8  of 
the  libel,  and,  to  use  the  words  of  Lord  Esher, 
were  outside  the  privileged  occasion  and  had 
nothing  to  do  with  it;  and  that  since,  to 
afford  a  defence,  the  whole  communication 
should  be  within  the  protection  of  the  privi- 
leged occasion,  if  part  only  were  so,  the  entire 
communication  ceaaed  to  be  a  privileged  com- 
munication or  to  be  protected.  Some  question 
was  raised  as  to  whethef  the  presiding  judge 
was  the  person  to  decide  whether  any  foreign 
and  irrelevant  matter  had  been  introduced 
into  the  libel,  and  whether  it  was  separable. 
I  think  it  must  be  the  judge  who  is  to  do 
so.  He  it  is  who  must  decide  whether  the 
occasion  is  privileged  or  not,  and  if  that  be 
so,  he  must  necessarily  decide  in  respect  of 
what  portion  of  the  libel  the  occaaion  would 
be  privileged  if  it  stood  by  itself.  A  more 
difficult  question,  however,  remains  upon 
which  the  authorities  cited  give  little,  if  any, 
assistance.  It  is  this:  What  would  be  the 
effect  of  embodying  separable  foreign  and 
irrelevant  defamatory  matter  in  a  libel? 
Would  it  make  tlie  occasion  of  the  publica- 
tion of  the  libel  no  longer  privileged  to  any 
extent,  or  would  those  portions  of  the  libel 
which  would  have  been  within  the  protection 
of  the  privileged  occasion,  if  they  had  stood 
alone  and  constituted  the  entire  libel,  still 
continue  to  be  protected,  the  irrelvant  matter 
not  being  privileged  at  all  and  furnishing 
possible  evidence  that  the  relevant  portion 
was  published  with  actual  maiice.  In  the  ab- 
.sence  of  all  guiding  authority  the  latter 
would,  in  my  opinion,  be  more  consistent  with 
justice  and  legal  principle,  and  I  think  it  ii<, 
in  law,  the  true  result.  Owing,  however,  to 
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the  view  I  take  of  the  contents  of  the  libel, 
this  question  is,  to  my  mind,  a  purely  aca- 
demic one.  For  reasons  I  shall  presently  ad- 
duce I  do  not  think  any  fbreign  or  irrelevant 
matter  has  been  introduced   into  the  libel; 
but   as  the  point  has  been  raised  and  fully 
argued,  and  is  itself  of  importance,  it  is,  I 
think,  desirable  to  decide  it.  I  have  accord- 
ingly  expressed   my   opinion   upon    it.  Some 
argument  was  directed  to  the  defendant's  pre- 
cise   position    in   relation  to   this   libel,   his 
rights,    duties,    and    privileges,    his    feelings 
towards  the  appellant,  and  his  express  or  im- 
plied malice.     I  think  his  position  is  plain. 
He  was  the  mere  agent  of  the  Army  Council, 
bound  to  obey  their  orders  or  resign  his  post 
— the  mere  instrument  through  whose  hands 
the  libel  passed  for  publication.  His  own  per- 
sonal feelings  or  privileges  [341  ]  are,  I  think, 
not  involved  in  the  case  at  all.  He  had  noth- 
ing whatever  to  do  with  the  composition  of 
the  libel,  or  the  approval  of  its  contents.  In 
the  mere  routine  of  the  work  of  the  office  he 
signed  his  name  to  it  and  passed  it  on  for 
publication   in   the   way  and  over  the  area 
usual  in  such  cases.    To  suppose  that  it  was 
his  duty  to  attempt  to  dissuade  his  principals 
from  publishing  the  libel,  to  criticize  their 
language,  or,  save  at  their  request,  to  alter 
it   is,  m   my  view,  quite  absurd.     It   is  no 
doubt  true  that  one  cannot  defend  himself 
for  publishing  a  libel  simply  by  saying  that 
another  person  whom  he  was  bound  to  obey 
ordered  him  to  publish  it;  but  it  is  equally 
true   that   when  an   agent,   in   obedience   to 
the  command  of  his  principal,  merely  does 
the   mechanical   act  of  publishing  the   libel 
handed  to  him  complete  the  privilege  of  the 
principal  becomes,  as  it  were,  his  privilege, 
and  if  the  principal  has  caused  the  communi- 
cation to  be  made  to  protect  the  interest  or 
discharge  the  duty  which  would  have  made 
the  occasion  privileged  if  he  had  published 
the  libel  with  his  own  hand,  the  agent  can 
equally  rely  on  the  publication  having  been 
made  on  a  privileged  occasion.    For  this  pur- 
pose he  stands,  in  my  view,  in  the  shoes  of 
his  principal,  has  the  same  rights  and  the 
same  liabilities.     I  think  this  follows  from 
the  reasoning  of  the  judgments  in  London 
Assoc,  v.  Greenlands  [1916]  2  A.  C.  16.    The 
appellant   was  not   ashamed   to   admit   that 
he  published  this  vile  slander  of  his  friend 
and  benefactor,  General  Scobell,  believing  that 
the  charges  it  contained  were  untrue.     He 
seeks  to  justify  that  most  discreditable  act 
by  saying   that  he  did  it  to  force  General 
S<'obell  to  demand  an  inquiry,  in  which  he 
(Scobell)   would  be  exculpated  and  the  real 
culprit  be  discovered.    But  the  Army  Council 
were  not  told  of  this  unworthy   stratagem. 
They,  in  their  ignorance,  could  hardly  have 
supposed    that    the    appellant    would    have 
stooped  to  it,  and  have  charged  Major-General 
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Scobell  with  the  shameful  act  he  did  charge 
him  with  unless  he  believed  that  the  General 
was   really   guilty.     It   was   therefore   quite 
natural  that,  in  order  to  disabuse  the  appel- 
lant's mind  of  the  notion  that  either  Scobell 
or  the  Army  Council  had  any  ill-will  towards 
him  or  any  motive  for  doing  him  a  wrong, 
they  should  recall  the  acts  of  kindness  done 
to  him  by  both.    The  appellant,  in  the  House 
of  Commons,  posed,  no  doubt,  as  a  member 
who  was  bringing  forward  the   [342]   griev- 
ances of  Captain  Wilson,  not  of  himself.    That 
was,    however,    a   mere   pretence.      The   War 
Office  knew  it  was  a  pretence.     It  was  too 
trauh|>arent   to   deceive   any   one   who   knew 
the  factK.     But  the  public  did  not  know  the 
facts.     It  was  clearly,  therefore,  justifiable, 
if   not  desirable,   that  the  public  should   be 
informed  of  them,  and  shown  that  the  appel- 
lant in  traducing  his  own  superior  officer  was 
not  the  disinterested  defender  of  Captain  Wil- 
son, but  was  grinding  his  own  axe  and,  under 
an  alias,  as  it  were,  airing  his  own  grievances, 
making  his  own  complaint.    It  was  evidently 
for  the  purpose  of  informing  the  public  on 
this  point  that  the  statement  was  introduced 
into  the  alleged  libel  to  the  effect  that  the 
appellant  himself  was  one  of  the  officers  re- 
moved from  the  5th  Lancers  in  consequence 
of  the  alleged  false  reports.     Tliat  was  ob- 
viously pertinent.    So  was  the  statement  that 
the  appellant  had  been  called  upon  to  sub- 
stantiate his  charges  and  had  failed  to  do 
-so.     Nothing  could   tend   more  to  sliow   the 
public  that  the  charges  were  untrue  and  that 
the  exculpation  of  General  Scobell  was  right. 
Everything  in  the  libel  was,  I  think,  pertin- 
ent and  relevant  to  the  central  facts  that  the 
appellant   had    made   these   charges   against 
General  Scobell,  had   failed   to  substantiate 
them,  and  that  they  had  been  investigated  by 
the  Army  Council  and  found  to  be  untrue. 
The  appellant  was  naturally  dissatisfied  with 
the  mode  of  investigation  adopted.    It  mani- 
festly did  not  suit  his  book.     It  frustrated 
his  plan.     It  afforded  him  no  opportunity, 
by  cross-examination  of  the  man  he  had  made 
a  cockshy  of  for  his  calumnies,  of  discover- 
ing the  supposed  wrongdoer.    He  would  have 
preferred  apparently  a  Court  of  inquiry.    A 
Court  of  inquiry  is  a  Court  to  collect  evidence, 
not  like  a  court-martial,  to  pass  judgment. 
The  accused  apparently   did  not  ask   for   a 
Court  of  inquiry.     The  Army  Council  may 
have  considered  they  had  sufficient  evidence 
before  them  to  enable  them  to  decide,  and 
did  not  need  a  Court  of  inquiry  to  collect 
further  evidence.    It  can  hardly  be  contended 
that  the  traducer  has  the  right  to  select  the 
tribunal  before  which  the  traduced  is  to  de- 
fend himself,  and  that  the  traducer  is  ag- 
grieved if  that  right  is  denied  to  him.     His 
complaint  on  that  head  may  be  disregarded. 
The  next  point  urged  on  behalf  of  the  appel- 
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lant  was   that  the  publication   of  the  libel 
was    unnecessarily    wide;    that    it    extended 
over  too  vast  an  area;  that  neither  the  Army 
Council  nor  the  defendant  liad  any  interest 
or   duty   to    [343]    publish    it  to   people   in- 
habiting  the    remote    parts   of    the    Empire 
which  the  libel  might  reach ;  that  these  latter 
had  no  corresponding  interest  or  duty  in  re- 
ceiving the  communication;   and  that  either 
the  occasion  of  the  publication  was  therefore 
not  a  privileged  occasion,  or  that  this  wide 
publication   was   evidence   of   actual   malice. 
I  cannot  agree.    The  area  was  the  usual  area 
over   which   such   matters   are   published  by 
the  Army  Council.     It  must  be  remembered 
that  every  subject  of  the   Crown,  whatever 
portion  of  our  farflung  Empire  he  may  in- 
habit,  has,   and   must   have,   an   interest  in 
the  British  Army,  its  courage,  the  confidence 
of  its  men  in  their  officers,  its  discipline  and 
efficiency,  for  this  amongst  other  reasons,  that 
he  never  can  be  sure  whether  the  day  may 
not  come  when  the  lives  of  himself  and  his 
family,   the    safety   of   his   property   or   his 
liberty  may  not  depend  on  its  success  in  the 
field    against   the   Empire's  enemies,   or  the 
efficiency  of  its  aid  of  the  civil  power  in  sup- 
pressing tumult  and   crime   in   the   locality 
where  he  lives.     The  efficiency  and  discipline 
of  troops  must  depend  on  the  character,  train- 
ing, and  acquirements  of  the  officers  who  lead 
them.    It  would  be  a  disgrace  and  injury  to 
the   Service   if   a   man,    publicly   accused   of 
the  shameful  breach  of  duty  of  which  General 
Scobell  was  accused,  was  allowed  to  continue 
in  command  of  a  brigade  in  the  Army  unless 
and  until  he  had  been  cleared  of  the  accusa- 
tion made  against  him.    Every  subject,  there- 
fore, who  had  an  interest  in  the  Army  had 
an  interest  in  being  by  a  public  communica- 
tion informed  of  General  ScobelPs  acquittal. 
But  I  go  further.     I  think  it  may  be  laid 
down  as  a  general  proposition  that  where  a 
man,  through  the  medium  of  Hansard's  re- 
ports of  the  proceedings  in  Parliament,  pub- 
lishes to  the  world  vile  slanders  of  a  civil, 
naval,  or  military  servant  of  the  Crown  in 
relation  to  the  discharge  by  that  servant  of 
the  duties  of  his  office  he  selects  the  world  as 
his  audience,  and  that  it  is  the  duty  of  the 
heads  of  the  service  to  which  the  servant  be- 
longs,  if  on  investigation  they  find  the  im- 
putation against  him  groundless,  to  publish 
his  vindication  to  the  same  audience  to  which 
his  traducer  has  addressed  himself.     In  my 
view  the  Army  Council  would  have  failed  in 
their  duty  to  General  Scobell  personally,  and 
to  the  great  Service  which  they  in  a  certain 
sense  govern   and  control,   if  they  had  not 
given  the  widest  circulation  to  the  announce- 
ment of  the  General's  vindication.     I  think, 
therefore,  the  appellant's  contention  on  this 
point   [344]  cannot  be  sustained.     I  am  for 
these  reasons  clearly  of  opinion  that  the  oc- 
casion on  which  this  alleged  libel  was  pub- 


Ikhed  was  a  priTil^aed  aeoaftion,  anii  that 
there  was  no  evidence  of  express  malice  either 
against  the  defendant  or  against  the  Army 
Council.     I  think  the  appeal  fails  on  every 
point,  that  the  decision  of  the  Court  of  Ap* 
peal  was  right  and  should  be  upheld,  and  the 
appeal  be  dismissed  with  costs  here  and  below. 
I  wish  to  point  out  that  though  the  combined 
confidential  report  was  not,  according  to  the 
appellant,  shown  to  him  before  it  was  sent 
in,  as  it  should  have  been,  and  he  was  thua 
deprived  of  an  opportunity  of  defending  him- 
self, still,  if  it  did  not  charge  him  with  any 
specific  act  or  default  which  he  could  have 
disproved,  but,  as  far  as  we  know,  like  Lord 
French's  report,  only  expressed  the  opinion 
of  his  superiors  as  to  his  inefficiency  as  a 
leader    of   cavalry    in   the    field,    there    was 
really     nothing     he    could     defend    himself 
against.     That  the  report  was  of  this  char- 
acter is  strongly  suggested  by  the  fact  that, 
though  he  did  see  it  on  December  6,  1906,  no 
protest  whatever  against  it  is  made  by  him 
in  his  letter  of  December  9,    written    three 
days  afterwards.     That  is  what  one  would 
have  expected  if  the  report  merely  expressed 
the  opinion  of  his  superiors  on  his  inefficien- 
cy.    It  would  have  been  useless  to  protest 
against   their    judgment   of   his   skill   as   a 
leader  of  cavalry;  but  it  is  certainly  not  what 
one   would  have  expected   if  the  report   ac- 
cused him  of  any  act  or  omission  which  he 
could  explain  or  disprove.     During  the  suc- 
ceeding four  years  he  in  his  letters  requests 
that  the  Army  Council  should  reconsider  their 
decision  as  to  his  retirement,  and  as  to  his 
being  placed  on  half-pay,  but  he  never  said 
all  this  time  that  the  reports  against  him 
accused  him  of  any  such  act  or  omission  as 
he  could  disprove  or  explain.     I  share  the 
regret  of   my  colleagues  that  we   have  not 
had  these  reports  before  us,  but  I  can  well 
understand    that   the   War    Office    were    un- 
willing to  make  a  precedent  by  their  produc- 
tion. 

LoBD  Shaw  of  Dunfebjclinb. — ^My  Lords, 
I  concur. 

I  should  have  been  well  content  to  adopt, 
as  I  respectfully  do,  the  judgment  of  I»rd 
Wrenbury  in  the  Court  of  Appeal.  But  the 
arguments  submitted  at  the  Bar  by  the 
learned  counsel  for  the  appellant  with  such 
care  and  fulness  have  convinced  me  that  the 
course  of  the  procedure  in  this  case  was  such 
as  to  cause  both  [345]  embarrassment  and 
mischance;  and  I  am  glad,  accordingly,  that 
your  Lordships  have  thought  that  the  oc- 
casion demanded  some  fresh  enunciation  of 
the  principles  of  the  law  of  libel,  which  prin- 
ciples do  not  appear  to  have  been  followed 
in  the  trial  of  the  action. 

In  view  of  the  judgments  which  have  pre- 
ceded my  own,  I  do  not  require  to  allude  in 
great  detail  to  the  facte. 


ADAM 
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In  the  House  of  Commons  on  June  27,  1910, 
the  appellant  made  the  following  statement: 
^*That  Major-General  H.  J.  Scobell,  6th 
Royal  Irish  Lancers,  did  render  to  superior 
authority  a  confidential  report  or  confidential 
reports  on  an  ofiBcer  or  officers  under  his  com- 
mand, which  report  or  reports  contained  wil- 
ful and  deliberate  misstatements  of  fact, 
thereby  deceiving  those  in  authority  to  whom 
the  report  or  reports  were  rendered,  and 
causing  injustice  to  be  done  to  one  of  the 
regiments  under  his  command." 

He  explained  that  he  was  making  this 
charge  deliberately,  and  read  it  from  type.  He 
added :  "Major-General  Scobell  is  on  his  way 
home  at  the  present  moment  from  South 
Africa;  he  arrives  in  England  at  the  end  of 
this  week,  and  I  hope,  when  he  sees  the 
report  of  this  in  the  paper,  as  I  intend  he 
ahall  do,  he  will  appreciate  the  meaning  of 
the  words,  ^wilful  and  deliberate  misstate- 
ments of  facts.'  I  have  tried  to  make  it 
clear,  and  I  hope  he  will  turn  up  that  para- 
graph in  the  King's  Regulations  which  com- 
pels an  officer  in  a  case  like  this  to  refer 
the  matter  to  his  superior  authority,  the 
superior  authority  in  this  case  being  the 
Army  Council.  I  hope  sincerely  that  the 
Army  Council  will  see  that  justice  is  done 
to  Captain  Wilson,  and  that  penalties  are 
meted  out  to  those  officers  who  deserve  it." 

The  meaning  of  this  was  only  too  plain. 
It  was  a  charge  made  against  Major-General 
Scobell  of  a  gravely  injurious  and,  unless 
true,  of  a  deeply  calumnious  character.  Hie 
charge  was  not  made  against  him  recklessly, 
but  deliberately;  and  it  was  made  under 
circumstances  than  which  none  can  be  more 
public  or  command  wider  attention  through- 
out the  Empire,  namely,  in  the  House  of 
Commons.  It  was  made  under  the  shelter 
of  the  absolute  privilege  which  covers  pro- 
ceedings in  Parliament,  and  it  was  directed 
against  a  man  whose  mouth  was  closed  by  the 
King's  Regulations  applicable  to  the  Army. 
It  was  acutely  pointed  at  his  honour  by  the 
reference  to  that  regulation  which  compels  an 
officer  to  refer  the  matter  to  the  [346]  Army 
Council.  So  serious  was  the  charge  against 
Major-General  Scobell's  character  and  con- 
duct as  an  officer  and  a  gentleman  that  he 
became  obliged  to  submit  the  case  under  para- 
graph 446,  a  paragraph  which  prescribes  that 
pending  the  investigation  an  officer  in  such 
a  case  may  be  suspended  from  duty,  "in 
which  case  he  will  be  placed  under  the  same 
restrictions  as  an  officer  under  open  arrest." 

Major-General  Scobell  acted.  On  his  return 
to  this  country  he  requested  "that  the  Army 
Council  may  cause  inquiry  to  be  made  re- 
garding the  charge  brought  against  me  by 
Major  Adam  of  having  made  a  'deliberate  mis- 
statement' as  I  consider  that  my  honour 
is  impugned  by  such  a  statement."    The  ap- 
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pellant  was  asked  by  the  Army  Council  wheth- 
er he  wished  to  forward  any  statement  in 
amplification  or  substantiation  of  his  charge. 
He  then  indicated  that  it  was  something 
else  he  was  after,  namely,  investigiition  into 
the  administration  of  the  War  Office  as  well 
as  into  Major-General  Scobell's  conduct;  and 
he  did  not  comply  with  a  most  fair  and  rea- 
sonable request. 

On  investigation  the  charge  was  found  to 
be  baseless.  The  result  was  a  complete  acquit- 
tal of  Major-General  Scobell.  In  February, 
1912,  that  gallant  officer  died.  After  his 
death,  namely,  in  November,  1912,  this  action 
was  brought. 

Before  adverting  to  the  terms  of  the  al- 
leged libel  I  desire  to  refer  to  the  situation 
of  the  War  Office  created  by  the  demand  for 
and  the  result  of  their  investigation.  It 
humbly  appears  to  me  that  the  right  of  the 
War  Office  in  such  a  case  is,  first,  to  investi- 
gate and  to  condemn  or  acquit;  and,  secondly, 
in  the  case  of  an  acquittal  to  publish  that 
fact;  while  thirdly,  on  the  head  of  publica- 
tion, it  has  the  right,  and  may  properly  con- 
sider it  its  duty,  in  justice  to  an  officer  who 
has  been  publicly  wronged,  to  use  its  utmost 
endeavour  to  undo  the  wrong  whithersoever 
that  wrong  may  have  penetrated. 

With  regard  to  the  acquittal  no  complaint 
is  now  made.  It  is  not  maintained  by  the 
appellant  that  the  charge  was  true;  but  he 
regrettably  ofi'ers  no  apolgy  for  it,  but  a 
reason.  That  reason  is  of  a  sinister  character 
— the  charge  was  made  against  the  honour 
of  one  officer  as  a  means  of  forcing  a  public 
inquiry  in  the  course  of  which  blame  might 
have  been  brought  home  to  another. 

But  with  regard  to  the  second  and  third 
of  these  things,  namely,  the  publication  of 
the  acquittal  and  its  publication  most  wide- 
ly* [347]  the  appellant  challenges  these  trans- 
actions. I  do  not  think  that  this  challenge 
is  well  founded.  In  my  view  these  things  fall 
not  only  within  the  right,  but,  as  I  say, 
within  the  duty  of  the  War  Office.  It  may 
be  said  in  general  terms  that  whenever  the 
character  of  one  person  is  made  the  subject 
of  a  false  eharge  communicated  to  another 
in  a  public  manner,  that  other  has  the  right 
to  overtake  the  charge  wherever  it  may  have 
reached,  and  if  possible  to  eradicate  the  false- 
hood by  the  refutation.  In  the  case  of  an 
employer  generously  anxious  to  undo  a  wrong 
to  a  falsely  accused  servant  the  exercise  of 
this  right  appeals  to  the  former  as  a  duty; 
and  in  the  case  of  a  public  department  deal- 
ing with  the  character  and  conduct  of  serv- 
ants of  the  King  the  right  is  no  less  a  duty 
to  the  aggrieved  officers  than  also  to  the 
public  at  large.  I  desire  in  the  next  place 
on  this  head  of  the  case  to  express  my  opin- 
ion that  it  will  be  only  in  the  most  excep- 
tional   cases    that   it-  will    be   considered    a 
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breach  or  oxcess  of  duty  (at  present  I  do  not 
figure  for  myself  any  possible  case)  for  the 
public  department  or  other  recipient  of  the 
public  slander  to  have  published  too  widely 
its  refutation. 

Much  time  and  expense  were  needlessly 
caused,  in  my  opinion,  in  this  case  on  this 
latter  head.  What  the  War  Office  did  was  to 
send  the  notice  of  the  acquittal  to,  inter  alia, 
Heuter's  and  to  the  Press  Association,  and 
so  to  every  newspaper  of  importance  which 
would  care  to  publish  it.  In  my  opinion,  in 
doing  so  it  was  within  its  rights.  To  recog- 
nize that  it  erred  in  this  particular  would 
be  to  sanction  calculations  as  to.  how  far 
the  fact  of  an  acquittal  of  an  officer  of  a 
charge  against  his  honour  should  be  made 
public — which  calculations  upon  the  part  of 
the  War  Office  would  have  been  shabbily 
scrupulous.  Furthermore,  it  has  to  be  borne 
in  mind,  with  regard  to  the  whole  question 
of  the  repudiation  of  a  false  charge,  that  it 
has  not  to  be  weighed  in  nice  scales.  This 
is  so  in  regard  to  the  language  employed,  a 
subject  to  which  I  shall  presently  advert. 
But  it  is  particularly  so  with  regard  to  the 
width  of  the  area  selected  for  the  refutation 
of  a  wrong  which  has  been  done. 

It  is  now  necessary  to  point  attention  to 
the  subject-matter  of  both  charge  and  refuta- 
tion. In  his  letter  of  November  12,  1912,  the 
appellant  treated  the  matter  as  ''of  the 
most  vital  public  interest  as  affecting  the 
pure  administration  of  our  Army."  I  am  of 
opinion  tliat  this  view  is  right.  The  subject- 
matter  was  an  attack  upon  the  [348]  honour 
of  a  soldier  of  the  Crown.  In  my  view  this 
gives  just  occasion  for  investigation,  and  the 
War  Office  would  be  acting  with  scant  justice 
if,  having  acquitted  the  officer,  it  kept  the 
cleansing  of  his  honour  a  secret  and  left  the 
refutation  without  the  widest  and  most  ef- 
fective publication.  I  am  accordingly  humbly 
of  opinion  that  the  occasion  of  publishing 
the  deliverance  of  the  War  Office  alleged  to 
be  libellous  in  this  case  was  a  privileged 
occasion,  and  that  the  scale  and  range  of  the 
publication  of  that  deliverance  were  not  only 
within  the  privilege,  but  were  in  themselves 
proper. 

The  terms  of  the  published  communication 
by  the  War  Office  which  is  alleged  to  be 
libellous  have  been  cited  by  your  Lordships. 
It  took  the  form  of  a  letter  to  Major-General 
Scobell  announcing  the  result  of  the  investi- 
gation made. 

Privileged,  however,  as  the  occasion  might 
be,  it  was  contended  that  the  communication 
went  beyond  the  oecasion  and  so  was  not  pro- 
tected by  the  privilege.  I  humbly  think  that 
this  is  a  more  correct  way  of  stating  the 
proposition  than  that  usually  adopted.  Priv- 
ilege is  a  term  which  is  applied  in  two  senses. 
There  is  a  privileged  occasion,  and  there  is 


also  said  to  be  a  privileged  communication. 
The  former  expression  is  correct;  the  latter^ 
strictly  viewed,  tends  to  error.  What  ia 
meant  with  regard  to  a  privileged  communi- 
cation is  that  it  was  protected  as  being  with- 
in the  scope  of  the  privilege  attaching  to  tlie 
occasion.  The  occasion  is  privileged,  the 
communication  is  protected. 

If,  accordingly,  and  in  so  far  as  the  com- 
munication deals  with  matter  not  in  any 
reasonable  sense  germane  to  the  subject-mat- 
ter of  the  occasion,  the  protection  is  gone: 
the  occasion  with  its  privilege  does  not  reach 
a  communication  upon  this  foreign  and  total- 
ly unconnected  matter.  Further,  the  intro- 
duction of  such  matter  into  a  communication 
otherwise  protected  by  the  occasion  may  some- 
times (this  is  conceivable)  have  a  bearing  up- 
on the  issue  of  whether  the  other  and  pro- 
tected matter  was  published  with  express 
malice. 

To  apply  these  observations  to  the  present 
case :  It  is  admitted  that  the  main  and  mani- 
fest object  of  the  letter  is  to  deal  with  the 
charge  made  against  Major-General  Scobell. 
But  it  is  said  that  in  acquitting  the  accused 
the  department  should  not  have  dealt  with 
the  accuser.  Upon  the  facts  it  is  conceded 
that  the  truth  was  that  Major-General  Sco- 
bell had  befriended  Major  Adam  at  a  critical 
[349]  period  in  the  latter's  career  (when  he 
had  been  called  upon  to  retire  from  the  Serv- 
ice), had  interceded  for  him,  and  had  pre- 
vailed upon  the  authorities  to  give  him  a 
chance  in  an  extra-regimental  appointment. 
The  communique  stated  this  "as  showing  the 
absence  of  hostile  bias."  I  think  it  proved 
that :  and  in  my  humble  opinion  the  conununi- 
cation  in  doing  this  did  not  enter  upon  any 
foreign  field.  What  it  stated  was  germane: 
indeed  I  go  so  far  as  to  say  that  I  think 
it  would  have  been  scant  justice  merely  to 
say  that  the  accuser's  charge  was  disproved 
and  to  withhold  what  they  knew,  namely, 
that  instead  of  the  accused  having  ill-treated 
the  accuser  he  had  been  emphatically  hia 
friend. 

Having  reached  this  stage,  the  case,  I  humb- 
ly think,  becomes,  or  should  have  become,  a 
very  ordinary  one  both  in  principle  and  in 
procedure.  The  occasion  was  clearly  privi- 
leged— the  communication  dealt  with  matter 
germane  to  the  occasion  and  was  protected. 
Everything  else  was  familiar  ground,  namely, 
that  in  such  circumstances  the  inference 
that  might  otherwise  have  arisen  from 
a  statement  prejudicial  to  the  plaintiff  is 
rebutted,  and  it  is  put  upon  him  (the  plain- 
tiff) to  establish  affirmatively — in  the  words 
of  Parke  B. — ^that  there  was  "malice  in  fact 
— that  the  defendant  was  actuated  by  mo- 
tives of  personal  spite  or  ill-will,  independent 
of  the  occasion  on  which  the  communication 
was  made:"     Wright  v.  Woodgate,  2  C.  M. 
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A  R.  573,  577.  The  leading  place  in  authority 
is  still  held  by  Toogood  v.  Spyring,  1  C.  M. 
&  K.  181.  The  most  valuable  judgment  of 
Willes,  J.,  in  Kenwood  v.  Plarrison,  L.  R.  7 
€.  P.  606,  622,  gathers  the  decisions  together, 
including,  especially,  Toogood,  and  Harrison 
V.  Bush  (1855)  5  El.  &  Bl.  344,  85  E.  C.  L. 
544,  and  Whiteley  v.  Adams  (1863)  15  C. 
B.  N.  S.  392,  109  E.  C.  L.  392,  and  sums 
them  up  in  these  terms:  '^The  principle  upon 
which  these  cases  are  founded  is  a  universal 
one,  that  the  public  convenience  is  to  be  pre- 
ferred to  private  interests,  and  that  com- 
munications which  the  interests  of  society 
require  to  be  unfettered  may  freely  be  made 
by  persons  acting  honestly  without  actual 
malice,  notwithstanding  that  they  involve 
relevant  comments  condemnatory  of  individ- 
uals." 

In  actions  for  defamation  it  is  the  province 
and  duty  of  the  judge  to  settle  the  question 
of  privilege,  and  that  without  reference  of 
it,  or  of  what  goes  to  establish  it,  to  the 
Jury.  The  entire  mass  of  [350]  authority 
is,  in  my  opinion,  in  support  of  this  view; 
and  it  is  the  view  adopted  in  every-day  prac- 
tice. It  is  not  the  province  or  duty  of  the 
jury  to  adjudicate  upon  or  to  settle  the  ques- 
tion of  privilege.  To  use  the  language  of 
Willes,  J.  (Henwood  ▼.  Harrison,  L.  R.  7  C. 
P.  606,  628),  "It  would  be  abolishing  the  law 
of  privileged  discussion,  and  deserting  the 
duty  of  the  Court  to  decide  upon  this  as  upon 
any  other  question  of  law,  If  we  were  to  hand 
over  the  decision  of  privilege  or  no  privilege 
to  the  jury."  How  far  this  rule  was  departed 
from  in  this  case  will  be  presently  seen. 

As  has  been  indicated,  I  am  of  opinion  that 
this  case  is  one  in  which  privilege  should  have 
been  affirmed  by  the  judge  and  the  jury  di- 
rected accordingly  to  proceed  to  what  was  the 
one  and  only  remaining  question — ^a  question 
of  fact  within  their  province,  namely,  whether 
express  malice  on  the  part  of  the  defendant 
had  been  affirmatively  established  by  the 
plaintiff. 

It  might  have  well  been  considered  that 
there  was  nothing  in  the  communique  to  which 
a  libellous  meaning  could  by  any  reasonable 
person  be  attached.  This  was  not  the  course 
adopted  by  the  learned  counsel  for  the  re- 
spondent: they  not  only  admitted  that  there 
was  matter  which  was  open  to  a  libellous 
construction,  but  they,  as  I  read  the  proceed- 
ings, also  admitted  that  the  matter  was  in 
fact  libellous.  I  fear  that  this  caused  much 
confusion:  if  it  referred  to  the  expressions 
*' removed  from  the  regiment"  when  the  plain- 
tiff was  put  upon  half-pay,  it  put  briefly  what 
the  plaintiff  himself  spoke  to  when,  being 
asked  the  effect  of  putting  an  officer  on  half- 
pay,  he  said,  ^'It  takes  him  off  the  regimental 
list,"  and  what  the  defendant  said,  in  answer 
to  the  Court,  namely,  an  officer  *'put  on  half- 
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pay  is  no  longer  an  officer  in  the  regiment." 
The  admission  made  appears  accordingly  to 
run  counter  to  the  facts;  and  confusion  might 
have  ensued  from  a  verdict  of  malice  in  such 
circumstances. 

Fortunately  this  situation  was  saved  by  the 
learned  judge,  who  closed  the  whole  matter 
by  ruling  *'that  there  is  no  evidence  of  malice 
— not  only  no  evidence  of  malice  in  the  publi- 
cation, but  no  evidence  of  malice  on  the 
part  of  the  defendant  in  the  publication  of 
this  document  which  would  make  it  necessary 
for  me  to  leave  the  case  to  the  jury,  if  the 
occasion  of  its  publication  were  a  privileged 
occasion." 

[351]. With  this  ruling  it  was  not  open 
to  the  jury  to  find  malice  as  a  fact,  and, 
again  quite  properly,  there  is  no  such  finding. 
The  case,  however,  went  on  for  days  after 
this  intimation ;  the  inquiry  ranged  very  wide, 
so  wide  that  I  feel  convinced  that  the  jury 
nuiy  very  well  have  come  to  the  conclusion 
that  the  case  tliey  were  trying  was  a  case 
not  of  libel  but  truly  of  wrongful  dismissal; 
and  I  do  not  for  myself  see  how  the  verdict 
obtained  in  such  circumstances  could  have 
stood.  It  is  certainly  unusual  to  find  a 
verdict  of  a  jury  taken  not  upon  the  fact 
"was  there  malice,"  not  even  upon  elements 
which  lead  up  to  that  as  a  fact,  but  upon  the 
question  of  privilege  and  the  elements  which 
might  be  supposed  to  bear  upon  that  ques- 
tion of  law.  I  am  humbly  of  opinion  that 
the  whole  of  that  procedure  was  contrary  to 
law. 

What  happened  was  that  the  learned  judge 
asked  from  the  jury  answers  to  certain  ques- 
tions, and  the  jury  found  ( 1. )  that  the  docu- 
ment was  not  of  a  public  nature,  (2.)  that 
the  defendant  made  the  publication  in  the  dis- 
charge of  his  duty  as  secretary  to  the  Army 
Council,  ( 3. )  and  for  the  purpose  of  affording 
information  to  the  public,  but  that  (4.)  it 
was  not  proper  for  the  public  to  know  the 
subject-matter  of  the  publication.  They  gave 
a  verdict  for  20001.  damages. 

It  is  not  necessary  to  consider  whether  these 
findings  are  supported  by  evidence.  For  it 
is  clear  beyond  all  question  that  the  whole 
of  them  are  in  the  region  of  the  case  relating 
to  the  purely  and  exclusively  legal  question 
of  privilege.  I  respectfully  agree  with  the 
submission  made  at  the  trial  by  the  learned 
counsel  for  the  respondent  that  "there  is  no 
issue  of  fact  proper  to  be  submitted  to  a 
jury  in  order  to  determine  the  privileged  oc- 
casion." 

The  learned  judge  did  not  accede.  On  the 
contrary,  he  relied  in  determining  the  ques- 
tion of  privilege  on  the  jury's  findings,  his 
language  being:  "On  these  findings  I  hold 
that  the  publication  was  not  a  privileged  pub- 
lication  nor   a  publication   on   a  privileged 
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For  the  reasons  already  given  I  am  of 
opinion  that  this  procedure  was  erroneous. 
The  respective  provinces  of  judge  and  jury 
were  confounded.  I  think  the  verdict  so  ob- 
tained cannot  stand,  and  this  quite  apart 
from  the  large  admission  of  irrelevant  and 
misleading  matter  to  which  I  have  adverted. 

[352]  But,  further — being  of  opinion  that 
the  occasion  was  privileged,  that  the  com- 
munication did  not  go  beyond  it,  and  that 
no  maHce  was  proved  in  making  it — it  humbly 
appears  to  me  that  judgment  should  be  en- 
tered for  the  defendant,  and  that  the  course 
taken  by  the  Court  of  Appeal  was  correct. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 

NOTE. 

The  reported  case  passes  on  a  somewhat 
unique  application  of  the  doctrine  of  privi- 
lege attaching  to  defamatory  words  published 
with  respect  to  a  matter  of  public  interest. 
It  appears  that  a  member  of  Parliament, 
formerly  an  army  officer,  made  on  the  Hoor 
of  Parliament  a  charge  of  misconduct  against 
an  army  officer  with  respect  to  proceedings 
which  had  led  to  the  removal  of  the  speaker 
and  other  officers  from  the  service.  The  offi- 
cer in  question  appealed  to  the  Army  Council 
for  an  inquiry  into  the  charges  against  him. 
The  Army  Council  investigated,  made  a  re- 
port vindicating  the  accused  officer  and  re- 
flecting on  the  maker  of  the  charge,  and  pub- 
lished the  report  generally  in  the  press.  In 
an  action  against  the  Secretary  of  the  Army 
Council  it  is  held  that  the  words  were  privi- 
leged and  that  the  public  importance  of  the 
subject  warranted  the  general  publication 
of  the  report.  Whether  publications  relating 
to  matters  of  public  interest  are  privileged 
within  the  law  of  libel  or  slander  is  discussed 
in  the  note  to  Flanagan  v.  Nicholson  Pub. 
Co.  Ann.  Cas.  1917B  402. 


RICHARDS 

V. 

DISTRICT  SCHOOL  BOARD  ET  AI.. 

Oregon  Supreme  Court — ^December  21,  1915. 
78  Oregon  621;  163  Pao,  4S2. 


Schools  —  RomoTal  of  Teaoher  —  Mar- 
riase  as  GroitAd  for  RemoTal. 

Laws  1913,  p.  69,  by  section  1  gives  the 
board  of  directors  of  every  school  district  the 
power  to  remove  and  discharge  all  teachers 


as  it  may  deem  necessary;  by  section  4  pro- 
vides that  teachers  employed  in  a  district 
as  regularly  appointed  teachers  for  not  less 
than  two  successive  years  shall  be  placed 
upon  the  list  of  permanently  employed  teach- 
ers; by  section  5  that  such  teachers  shall 
serve  until  dismissed,  subject  to  the  board's 
rules  which  shall  be  reasonable;  by  section  6 
that  before  dismissal,  anv  teacher  on  the 
permanent  list  shall  receive  written  notice 
stating  the  cause,  a  copy  of  any  charges^ 
filed,  and,  on  request,  shall  be  entitled  to  a 
hearing  before  the  board;  and  by  section  11 
repealed  all  acts  in  conflict  therewith.  Laws 
1913,  c.  172,  a  general  law,  detailing  the 
powers  of  district  school  boards,  effective  the 
same  day,  provides  by  section  1,  subd.  22, 
that  the  board  shall  dismiss  teachers  only 
for  good  cause  shown.  Relator,  a  teacher  on 
the  permanent  list,  on  her  engagement  on 
May  19,  1913,  for  the  ensuing  school  year 
commencing  September  15,  1913,  signed  an 
acceptance  form,  containing  a  resolution  of 
the  board  that  marriage  of  women  teachers 
should  terminate  their  service,  and,  upon  her 
marriage  on  January  4,  1915,  was  removed 
under  the  resolution  without  charges,  notice, 
or  hearing.  It  is  held  that  the  board  had 
no  power  to  dismiss  a  teacher  for  a  cause 
which  was  not  reasonable;  that  if  her  mar- 
riage was  a  reasonable  cause  for  dismissal, 
the  attempted  dismissal  was  ineffective  for 
want  of  complaint,  notice,  and  hearing;  that 
the  acceptance  agreement  had  expir^;  but 
that  her  marriage  was  not  a  reasonable  cause 
for  dismissal. 

[See  note  at  end  of  this  case.] 

Mandamus  ^  Snbjeots  of  Relief  —  Re- 
instatenient  of  Teaoher. 

In  such  case,  mandamus  is  available  as  a 
remedy,  for  roinstatement. 
[See  98  Am.  St.  Rep.  878.] 

Appeal  from  Circuit  Court,  Multnomah 
county:  MoBBOW,  Judge. 

Action  by  Maud  L.  Richards,  plaintiff^ 
against  District  School  Board  for  School  Dis- 
trict No.  1,  in  Multnomah  County,  Oregon, 
et  al.,  defendants.  Judgment  for  plaintiff. 
Defendants  appeal.   Aitibmed. 

[622]  School  District  No.  1,  in  Multnomah 
County,  has  a  population  of  20,000  or  more 
person.<i.  Maud  L.  Richards  is  the  holder 
of  a  life  diploma,  entitling  her  to  teach  in 
any  high  department  of  the  public  schools 
of  the  district.  On  September  22,  1911,  the 
board  of  directors  of  the  school  district 
elected  the  plaintiff,  whose  name  was  then 
Maud  L.  Marsh,  a  teacher  in  the  Trades 
School  for  the  ensuing  year;  on  May  23,  1912, 
she  was  re-elected  for  the  school  year  be- 
ginning September  16,  1912;  on  May  19, 
1913,  she  was  again  [623]  elected  for  the 
ensuing  school  year,  which  commenced  Sep- 
tember 15,  1913,  and,  having  been  employed 
for  two  successive  annual  terms,  her  name 
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wa«  placed  upon  the  list  of  permanently  em- 
ployed teachers,  as  directed  by  Chapter  37 
of  the  Laws  of  1913,  which  became  effective 
on  June  3d  of  that  year.  The  plaintiff  per- 
formed the  duties  of  teacher  from  Septem- 
ber 22,  1911,  when  first  elected,  until  Janu- 
ary 5,  1915,  when  she  received  oral  notice 
that  she  was  dismissed  because  she  had 
married  on  the  preceding  day.  The  school 
beard  had  adopted  a  rule  that: 

'Carried  women  shall  not  be  eligible  to 
positions  as  teachers  in  the  district  except 
by  special  resolution  of  the  board.  All 
women  teachers  who  marry  during  their  time 
of  service,  thereby  terminate  their  contracts 
with  the  district." 

On  or  about  May  19,  1913,  the  plaintiff 
received  from  a  board  a  notice  which,  so  far 
as  material  here  reads  thus: 

"At  a  meeting  of  the  board  of  directors 
held  on  the  above  date,  you  were  elected  a 
teacher  in  the  schools  of  this  district  for  the 
ensuing  school  year,  day  sessions.  Your 
term  of  service  will  begin  on  Monday,  Sep- 
tember 15,  1913,  ...  By  special  resolu- 
tion of  the  board,  all  women  teachers  who 
marry  while  in  the  service  of  the  district, 
thereby  terminate  their  service  with  the  dis- 
trict; but  such  marriage  shall  not  operate 
to  bar  them  from  reappointment,  should  it  be 
deemed  by  the  board  to  be  to  the  best  in* 
terests  of  the  school  to  retain  their  sery- 
ices.  This  agreement  is  subject  to  the  rules 
and  regulations  of  the  board,  which  are  at 
present  in  force,  or  which  may  hereafter  be 
made  while  you  are  in  the  service  of  the  dis- 
trict. ...  By  another  resolution  of  the 
board,  it  was  also  ordered  and  provided, 
that  in  case  of  a  repeal  of  the  law  making 
the  tenure  of  the  position  of  teachers  perma- 
nent, no  action  of  the  board  would  extend 
the  [624]  teacher's  service  beyond  the  end 
of  the  school  year,  during  which  such  law 
should  be  repealed.  If  you  accept  the  posi- 
tion to  which  you  have  been  elected,  as  here- 
in noted,  please  fill  in  the  blanks  en,  and 
sign  the  inclosed  acceptance  form,  and  file  in 
my  office,  on  or  before  July  10,  1913;  other- 
wise the  board  will  consider  the  position 
vacant,  and  will  proceed  to  fill  same. 

"Yours  very  truly, 
"R.  H.  Thomas, 
"Clerk. 

*T.  accept  the  position  above  named  and 
defined,  on  the  conditions  specified." 

The  plaintiff  signed  the  acceptance  form 
and  returned  the  paper  to  the  board. 

At  some  time  in  the  forenoon  of  January 
4th,  the  plaintiff  informed  the  principal  of 
the  school  that  she  "expected  to  be  married 
that  evening,  and  expected  to  continue  teach- 
ing," whereupon  the  principal  called  her  at- 
tention to  the  rule  that  marriage  terminated 
the  employment  of  a  teacher.     The  plaintiff 


also    interviewed    the    city    school     superin- 
tendent in  the  afternoon  of  January  4th,  and 
told  him,  "I  expect  to  be  married  and  expect 
to  go  on  teaching,"  and  he  then  "called  at- 
tention to  the  by-law  of  the  board."    During 
the  evening  of  January  4th,  the  plaintiff  was 
married    to   0.   R.    Richards,   and   the   next 
morning  she  presented  herself  at  the  school 
building  at  the  usual  hour,  with  the  avowed 
purpose  of  continuing  her  service  as  teacher. 
The  principal  of  the  school  appeared  with  a 
substitute  and  informed  plaintiff  that  "they 
had  received  word  from  Mr.  Alderman   [the 
city    school    superintendent]    that    I    leave," 
and  thereupon  Maud  L.  Richards   left.     On 
January  6th  the  plaintiff  filed  with  the  clerk 
of   the  board  a  petition  which   recites  that 
she  had  been  summarily  dismissed,  and  asks 
that   "she   may   be   reinstated    [625]    to   her 
former    position."      No    charges    were    made 
against  Maud   L.   Richards;    no   notice   was 
given  except  as  already  detailed;  no  hearing 
was  held;   and  no  action   was  taken  by  the 
board,   except  as   shown   by   the   minutes  of 
the  meeting  of  January  21,  1915,  where   it 
is  recorded  that:    "Mr.  Alderman  submitted 
the  following:     .     .     .     That    the    following 
vacancies  have  occurred  in  the  various  schools 
which    should   be    filled,   and    reported   that 
four  teachers  had  been  appointed  subject  to 
the  approval  of  the  board     .     .     .     School 
of  Trades  for  Girls,  Maud  L.  Marsh,  married 
1—4 — 15.     ...     It  was  moved  by  Director 
Beach,   and   seconded   by  Director   Plummer 
that  the  place  of  Maud  L.  Marsh,  reported 
by  Superintendent  L.  R.  Alderman  married 
January  4th,  1915,  be  declared  vacant,  and 
that  the  appointment  of  the  following  teach- 
ers be  ratified,"  and  the  board  ratified  the 
appointment  of  a  successor  to  plaintiff.     A 
trial   in   the   Circuit  Court  resulted  in   the 
allowance     of     a       peremptory     mandamus 
against  the  school  board,  commanding  that 
the  plaintiff  be  reinstated  as  a  teacher  and 
that  her  salary  be  paid  "from  the  date  when 
it  should  have  been  paid  until  such  time  as 
the  said  Maud  L.  Richards  be  reinstated  to 
her  former  position." 
The  defendants  appealed. 

Charles  William  Fulton  and  Fulton  & 
Bowerman  for  appellant. 

Richards  d  Richards  and  Coy  Burnett  for 
respondent. 

[632]  Harris,  J.  {after  stating  the  facta). 
— In  the  final  analysis  the  decision  of  this 
controversy  depends  upon  whether  the  school 
board  possesses  the  right  to  enforce  a  rule 
which  provides  that  the  marriage  of  a 
woman  teacher  automatically  terminates  her 
"service  with  the  district."  The  question  pre- 
sented for  determination  necessarily  involves 
a  consideration  for  certain  statutes,  and  for 
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that  reason  it  is  proper  first  to  direct  atten- 
tion to  such  legislative  acts  as  may  be  appli- 
cable. In  191,3  the  legislature  passed  two 
measures,  which  became  effective  simultane- 
ously on  June  3,  1913.  One  act  is  known 
as  Chapter  37  of  the  Laws  of  1913,  and  the 
other  is  referred  to  as  Chapter  172  of  the 
Laws  of  1913.  The  provisions  of  Chapter  37, 
so  far  as  they  may  be  of  interest  here,  read 
thus: 

^'Section  1.  The  board  of  directors  of 
every  school  district  in  this  state  now  having 
or  which  at  any  time  hereafter  shall  have 
a  population  of  20,000  or  more  persons  shall 
have  the  power  and  authority  to  appoint  and 
remove,  hire  and  discharge  all  teachers, 
officers,  agents  and  employees  as  it  may  deem 
necessary,    and    to    fix    their    compensation. 

•         •         • 

"Sec.  3.  The  teachers  employed  in  any  such 
district  or  districts,  during  their  first  two 
years  of  service  shall  be  classed  as  proba- 
tionary teachers.     .     .     . 

**Sec.  4.  Teachers  who  have  been  employed 
in  the  schools  in  any  such  district  or  dis- 
tricts as  regularly  appointed  teachers  for  not 
less  than  two  successive  [633]  annual  terms 
shall  by  the  board  of  directors  be  placed 
upon  the  list  of  permanently  employed 
teachers. 

*'Sec.  5.  Teachers  so  placed  upon  such  list 
shall  not  be  subject  to  annual  appointment, 
but  shall  continue  to  serve  until  dismissed 
or  discontinued  in  the  service  by  the  board 
in  the  manner  herein  provided,  subject  to 
the  rules  of  the  board  oonceming  suspen- 
sions, but  such  rules  shall  be  reasonable  and 
for  the  good  of  such  schools.     .     .     . 

"Sec.  6.  Before  being  dismissed  any  teacher 
on  the  permanent  list  shall  receive  written 
notice,  stating  the  reason  for  the  proposed 
dismissal,  together  with  a  copy  of  any 
charges  or  complaints  which  may  be  filed 
against  him  or  her,  and  upon  written  request 
filed  with  the  clerk  the  teacher  shall  be 
entitled  to  and  given  a  hearing  before  the 
board  within  ten  days  after  said  notice,  with 
full  benefit  of  witnesses  and  subpoenas  issued 
in  blank  by  and  over  the  hand  of  the  clerk 
therefor  and  the  right  to  be  represented  by 
counsel.  Of  any  such  hearing  such  teacher 
and  each  member  of  the  board  shall  have 
due  notice  not  less  than  three  days  before  the 
date  set  for  the  hearing,  and  such  hearing 
may  be  continued  from  time  to  time  on 
account  of  sickness  or  absence  of  material 
witnesses.     .     .     . 

'*Sec.  8.  All  complaints  and  criticisms 
made  against  any  teacher  on  such  list  shall 
be  in  writing  and  signed  by  the  person  pre- 
ferring the  same  and  filed  with  the  clerk 
of  such  board,  and  the  same  may  be  inspected 
at  any  time  during  office  hours  by  such 
teacher  or  any  other   person.     ... 


«( 


'Sec.  10.  All  teachers  who  shall  have  been 
employed  in  such  district  or  districts  two 
or  more  years  prior  to  the  first  day  of  July, 
1013,  shall  be  eligible  to  re-election  as  perma- 
nent teachers,  and  all  such  teachers  who 
shall  be  re-elected  for  employment  by  the 
board  for  the  school  year  beginning  in  Sep- 
tember, 1913,  shall  be  permanent  teachers 
under  the  provisions  of  this  act. 

''Sec.  11.  All  acts  and  parts  of  acts  in 
conflict  herewith  are  hereby  repealed.  Pro- 
vided, however,  that  [634]  all  general  laws 
of  this  state  relating  to  public  schools  shall 
be  applicable  to  districts  under  this  act  ex- 
cept in  so  far  as  the  same  may  be  in  con- 
flict with  the  provisions  hereof." 

Chapter  172  in  detail  enumerates  the  du- 
ties and  powers  of  district  school  boards, 
and  among  'the  general  duties  of  the  dis- 
trict school  boards  of  the  state  of  Oregon" 
it  is  prescribed  by  Section  1,  subdivision 
22,  that: 

''The  board  shall  dismiss  teachers  only  for 
good  cause  shown,  and  in  case  the  board 
shall  pass  an  order  to  dismiss,  the  material 
reason  therefor  .shall  be  spread  upon  the 
record   by   the  district  olerk." 

The  contention  of  the  defendants  proceeds 
upon  the  theory  that  Section  1  of  Chapter 
37  confers  upon  the  board  the  unrestricted 
power  to  discharge  teachers  '*as  it  may  deem 
necessary,"  while  the  argument  of  plaintiff 
is  founded  upon  the  claim  that  Section  1 
must  be  read  in  connection  with  all  the  pro- 
visions of  that  diapter,  as  well  as  ''all  gen- 
eral laws  of  this  state  relating  to  public 
schools,"  and  that,  when  thus  read,  it  will 
be  ascertained  that  the  power  of  the  board 
to  dismiss  is  limited  to  such  causes  as  may 
be  goqd  or  reasonable. 

1.  No  attempt  is  made  to  decide  whether 
tiie  board  is  empowered  to  discontinue  a 
position,  and  on  that  account  terminate  the 
service  of  a  teacher;  but,  the  discussion  will 
be  confined  to  a  consideration  of  the  single 
question  presented  by  the  facts,  because  here 
the  plaintiff  was  dismissed  by  a  rule  which 
was  designed  to  operate  automatically  the 
moment  the  plaintiff  married.  No  formal 
charge  was  filed;  no  written  notice  w^as 
given;  no  copy  of  a  complaint  was  received 
by  plaintiff;  and  the  position  was  fillc<l  by 
the  appointment  of  another  teacher.  If  Sec- 
tion 1  of  [635]  Chapter  37  stood  alone,  there 
would  be  ample  reason  to  support  the  con- 
tention that  the  power  to  dismiss  is  unre- 
stricted; but  it  does  not  stand  by  itself. 
The  chapter  provides  for  permanent  tenures 
for  teachers,  clothes  the  board  with  power 
to  dismiss  teachers,  and  prescribes  a  pro- 
cedure which  must  be  followed  when  the 
board  attempts  to  exercise  its  power  of  dis- 
missal. When  a  teacher  is  ''placed  upon 
the  list  of  permanently  ^nployed  teachers," 
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that  teacher  l^  force  of  the  law  shall  con- 
tinue to  serve  until  dismissed  in  the  manner 
provided  for  by  Chapter  37  and  "the  manner 
herein  provided"  contemplates  that  there 
shall  be  a  complaint,  which  must  be  in 
writing  and  filed  with  the  clerk  of  the  board, 
the  teacher  shall  be  given  a  written  notice, 
stating  the  reason  for  the  proposed  dismissal, 
together  with  a  copy  of  the  complaint  which 
has  been  filed,  and  if-  the  teacher  files  a 
written  request  with  the  clerk,  then  the 
board  must  give  the  teacher  a  hearing  within 
10  days.  It  is  true  that  the  power  to  dis- 
miss exists,  but  the  power  cannot  be  exer- 
cised unless  the  board  observes  the  procedure 
pointed  out  by  the  very  statute  which  con- 
fers the  right  to  dismiss. 

It  is  plain  that  the  statute  contemplates 
that  the  complaint  or  criticism  or  charge 
shall  present  some  good  cause  or  some  reason- 
able cause  for  dismissal.  If  the  board  can 
disaiiss  for  any  cause,  whether  it  be  rea- 
sonable, capricious  or  whimsical,  then  a  hear- 
ing would  be  an  idle  ceremony.  Requiring 
a  written  complaint,  making  notice  of  the 
charge  necessary,  and  providing  for  a  hear- 
ing, all  imply  at  least  that  the  charge  made 
and  to  be  heard  shall  afford  a  reasonable 
cause  for  dismissal  before  the  board  can  dis- 
charge a  teacher,  and  the  implication  is  em- 
phasized when  it  is  remembered  that  the 
main  purpose  of  Chapter  [636]  37  is  to  pro- 
vide permanent  tenures  for  teachers:  Mat- 
ter of  Guden,  71  App.  Div.  422,  76  N.  Y.  S. 
794. 

The  conclusion  that  the  dismissal  must  be 
for  some  reasonable  cause  is  still  further 
fttrengthened  by  the  terms  of  Section  5,  which 
declares  that  teachers  upon  the  permanent 
list  shall  continue  to  serve  ''until  dismissed 
or  discontinued  in  the  service  by  the  board 
in  the  manner  herein  provided,  subject  to 
the  rules  of  the  board  concerning  suspen- 
sions, but  such  rules  shall  be  reasonable  and 
for  the  good  of  such  schools." 

The  meaning  of  the  term  ''suspensions'* 
may  be  doubtful.  It  may  apply  only  to  cases 
of  temporary  forced  withdrawals,  as  where  a 
teacher  is  temporarily  relieved  from  service, 
or  it  may  have  a  more  comprehensive  mean- 
ing and  include,  not  only  temporary  releases, 
but  also  permanent  dismissals.  Whether  the 
term  be  accorded  the  larger  or  the  narrower 
meaning,  the  rules  concerning  such  "sus- 
pensions" must  be  reasonable  and  for  the 
good  of  the  schools.  If  the  rules  mentioned 
in  Section  '  5  include  rules  concerning  dis- 
missals, then  we  have  the  positive  mandate 
of  the  law  that  such  rules  shall  be  reason- 
able; and,  if  the  language  of  Section  5  is 
referable  only  to  a  temporary  discontinu- 
ance of  service,  then  the  implication  that 
the  graver  and  more  important  act  of  dis- 
missal must  be  founded  upon  some  reasonable 
cause  is  made  more  manifest. 


2.  Tliere  is  yet  another  statute  which 
accentuates  the  conclusion  that  a  teacher  on 
the  permanent  list  can  only  be  discharged 
for  some  good  or  reasonable  cause.  Section 
11  of  Chapter  37  recites  that: 

"All  general  laws  of  this  state  relating  to 
public  schools  shall  be  applicable  to  districts 
under  this  act  except  in  so  far  as  the 
same  may  be  in  conflict  with  the  provisions 
hereof." 

[637]  Subdivision  22  of  Section  1,  Chap- 
ter 172,  Laws  of  1913,  is  a  general  law  relat- 
ing to  public  schools,  and  by  the  terms  of 
that  law  "the  board  shall  dismiss  teachers 
only  for  good  cause  shown."  Assuming  that 
subdivision  22  of  Section  1  does  not  apply  to 
the  instant  case,  yet  the  general  law  affords 
protection,  against  unreasonable  charges,  ta 
teachers  who  are  not  within  the  classes  in- 
tended to  be  favored  by  Chapter  37,  and  the 
fact  that  both  Chapters  37  and  172  were 
enacted  by  the  same  lawmakers  only  forti' 
fles  the  view  that  Chapter  37  limits  the  right 
of  the  board  to  dismiss  to  the  cases  where 
reasonable  cause  is  shown,  and  that  the  limi- 
tation attaclies  to  the  power  to  dismiss, 
either  because  of  the  express  language  found 
in  Section  5,  or  if  that  section  be  given 
the  narrower  meaning,  then  the  language  of 
the  act,  when  considered  as  a  whole,  give^ 
expression  to  the  limitation  by  necessary  im- 
plication. If  the  right  to  dismiss  cannot  be 
exercised  unless  a  good  or  reasonable  cause 
is  shown, .  it  necessarily  follows  that  the 
board  is  powerless  to  discharge  for  a  cause 
which  is  not  reasonable.  Marriage  either 
does  or  does  not  furnish  a  reasonable  cause. 
If  it  is  not  a  reasonable  cause,  then  the  board 
was  utterly  powerless  to  dismiss,  because 
their  authority  is  limited  to  the  cases  within 
the  purview  of  the  statute,  and  the  law  con- 
templates dismissal  for  reasonable  cause 
only:  People  v.  Maxwell,  177  N.  Y.  494,  69  N. 
£.  1092;  People  v.  Board  of  Education,  82 
Misc.  684,  144  N.  Y.  S.  87;  Jameson  v.  Board 
of  Education,  74  W.  Va.  389,  81  S.  E.  1126; 
Barthel  v.  Board  of  Education,  153  Cal.  376, 
95  Pac.  892;  Fairchild  v.  Board  of  Educa- 
tion, 107  Cal.  92,  40  Pac.  26;  Kennedy  v. 
Board  of  Education,  82  Cal.  483,  22  Pac. 
1042;  Thompson  v.  Gibbs,  97  Tenn.  489,  37 
S.  W.  277,  34  L.R.A.  648.  If  the  act  of 
marriage  is  alone  a  reasonable  cause,  then 
the  [638]  attempted  dismissal  was  ineffective 
because  no  written  complaint  was  filed  and 
the  plaintiff  was  not  furnished  with  a  writ- 
ten notice,  stating  the  reason  for  the  pro- 
posed dismissal,  and  she  did  not  receive  a 
copy  of  any  charge.  The  attempted  dis- 
missal was  void  in  any  event.  If  marriage 
is  not  a  reasonable  cause,  the  dismissal  was 
ineffective,  because  the  board  was  without 
any  power  to  discharge  for  an  unreasonable 
cause;  if  marriage  is  a  good  cause,  the 
summary  act  of  the  board  was  of  no  effect 
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because  the  power  to  dismiss  was  not  exer- 
cised in  the  manner  provided  by  law. 

3.  It  is  argued,  however,  that  the  notice 
received  by  plaintiff  and  signed  by  her  on 
or  about  May  19,  1913,  constituted  a  con- 
tract which  bound  the  teacher  to  abide  by 
the  rule  concerning  marriage.  Tlie  writing 
purports  to  cover  the  "ensuing  school  year," 
which  commenced  on  September  15,  1913. 
No  contract  was  signed  upon  the  expiration 
of  the  "ensuing  school  year,"  and,  in  the 
absence  of  Chapter  37,  a  continuance  of 
service  might  be  presumed  to  be  governed 
by  the  terms  of  the  contract  made  in  1913. 
The  writing,  however,  purports  to  cover  the 
"ensuing  school  year,"  which  commenced  on 
September  15,  1913,  and  even  though  it  be 
assumed  that  her  service  during  "the  ensuing 
school  year"  was  governed  exclusively  by 
the  terms  of  the  contract  made  in  1913,  un- 
modified by  the  provisions  of  Chapter  37, 
which  became  a  governing  law  on  June  3, 
1913,  that  assumption  cannot  be  continued 
and  made  applicable  to  her  service  on  Janu- 
ary 4,  1915,  because  at  that  time  the  "en- 
suing school  year"  had  expired  and  the  plain- 
tiflT  occupied  the  position  of  teacher  by  virtue 
of  the  express  terms  of  a  statute.  The  rela- 
tion had  ben  created  by  and  existed  because 
of  a  law  which  had  been  enacted  for  that 
purpose. 

[639]  Conceding  that  the  contract  signed 
in  May,  1913,  was  valid  when  signed,  still 
a  stipulation  making  marriage  a  cause  for 
peremptory  dismissal  would  not  be  binding 
'Where  the  contract  was  made  after  June  3, 
1913,  when  Chapter  37  became  a  law.  The 
board  cannot  dismiss  at  all  for  an  unrea- 
sonable cause,  and  can  dismiss  for  a  rea- 
sonable cause  only  in  the  manner  provided 
by  Chapter  37.  Keeping  in  mind  the  pur- 
pose for  which  the  statute  was  enacted,  the 
board  cannot,  by  contract,  enlarge  a  power 
which  is  limited  and  restricted  by  the  very 
law  that  creates  the  power.  The  board  can- 
not do  indirectly  that  which  it  is  prohibited 
from  doing  directly.  An  apt  illustration  of 
this  rule  appears  in  Thompson  v.  Gibbs,  97 
Tenn.  489,  37  S.  W.  277,  34  Ir.R.A.  548. 
The  school  authorities  cannot  "accomplish 
by  indirection  that  upon  which  the  statute 
had  placed  its  ban:"  Fairchild  v.  Board  of 
Education,  107  Cal.  92,  40  Pac.  26.  See 
also  People  v.  Board  of  Education,  82  Misc. 
684,  144  N.  Y.  8.  87,  94. 

The  views  herein  expressed  might  be  Suffi- 
cient to  dispose  of  the  instant  case,  but  we 
prefer  to  proceed  with  the  inquiry  and  de- 
termine whether  the  single  fact  of  marriage 
can,  in  advance  and  alone,  be  said  to  be  a 
reasonable  cause  for  dismissal,  keeping  in 
mind  all  the  while  that  the  purpose  of  Chap- 
ter 37  is  to  provide  permanent  tenures  for 
teachers.      Efficiency     and     competency     of 


teachers  and  the  welfare  of  the  schools  are 
of  course  consunutoations  "devoutly  to  be 
wished."  If  a  teacher  becomes  inefficient 
or  fails  to  perform  a  duty,  or  does  some  act 
which  of  itself  impairs  usefulness,  then  a 
good  or  reasonable  cause  for  dismissal  would 
exist.  The  act  of  marriage,  however,  does 
not,  of  itself,  furnish  a  reasonable  cause. 
That  the  marriage  status  does  not  necessar- 
ily impair  the  competency  of  all  [640]  wom- 
en teachers  is  conceded  bv  the  school  authori- 
ties  when  they  employ  married  women,  as 
they  are  even  now  doing,  to  teach  in  the 
schools  of  this  district.  The  clerk  of  the 
board  admitted  that  in  some  instances  a 
woman  becomes  a  better  teacher  after  mar- 
riage than  she  was  before.  The  reason  ad- 
vanced for  the  rule  adopted  by  the  board  is 
that  after  marriage  a  woman  may  devote 
her  time  and  attention  to  her  home  rather 
than  to  her  school  work.  It  would  be  just 
as  reasonable  to  adopt  a  rule  that  af  a 
woman  teacher  joined  a  church  it  would 
work  an  automatic  dismissal  from  the  schools 
on  an  imagined  assumption  that  the  church 
might  engross  her  time,  thought,  and  atten- 
tion to  the  detriment  of  the  schools;  but 
such  a  regulation  as  the  one  supposed  would 
not  even  have  the  semblance  of  reason.  It 
must  be  conceded  that  quite  a  different  case 
is  presented  where  the  act  ruled  against  is 
inherently  wrong.  The  act  to  which  the  in- 
stant rule  relates  does  not  involve  a  single 
element  of  wrong,  but,  on  the  contrary,  mar- 
riage is  not  only  protected  by  both  the  writ- 
ten and  unwritten  law,  but  it  is  also  fostered 
by  a  sound  public  policy.  It  is  impossible 
to  know  in  advance  whether  the  efficiency  of 
any  person  will  become  impaired  because  of 
marriage,  and  a  rule  which  assumes  that  all 
persons  do  become  less  competent  because  of 
marriage  is  unreasonable  because  such  a  reg- 
ulation is  purely  arbitrary.  If  a  teaclier  is 
just  as  competent  and  efficient  after  mar- 
riage, a  dismissal  because  of  marriage  would 
be  capricious.  If  a  teacher  is  neglectful, 
incompetent  and  inefficient,  she  ought  to  be 
discharged  whether  she  is  married  or  wheth- 
er she  is  single.  Instructive  discussions  of 
the  principles  involved  herein  may  be  found 
in  State  v.  Duluth,  53  Minn.  238,  55  N.  W. 
118,  39  Am.  St.  Rep.  595;  McCully  v.  State, 
102  Tenn.  509,  53  S.  W.  134,  [641  ]  46  L-R-A. 
567;  People  v.  New  York,  19  Hun  (N.  Y.) 
443;  People  v.  Thompson,  94  N.  Y.  451; 
Matter  of  Guden,  71  App.  Div.  422,  75  X. 
Y.  S.  794;  Street  Comrs.  v.  Williams,  96 
Md.  232,  53  Atl.  923.  See  also  Biggs  v. 
McBride,  17  Ore.  640,  21  Pac.  878,  5  L.R.A. 
115. 

5.  Since  the  mere  fact  of  marriage  is  not 
alone  sufficient  to  warrant  the  discharge  of 
a  teacher,  mandamus  is  available  as  a  rem- 
edy :     People  v.  Board  of  Education,  82  Misc. 
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684,  144  N.  Y.  S.  87,  160  App.  Div.  557, 
145  X.  Y.  S.  853;  Kennedy  v.  Board  of  Ed- 
ucation, 82  Cal.  483,  22  Pac.  1042;  State  v. 
Board  of  Education,  18  N.  M.  183,  135  Pac. 
96,  49  L.R.A.(N.S.)  62. 

Some  complaint  is  made,  of  the  form  of 
denial  appearing  in  the  reply.  While  the 
form  is  not  ideal,  yet  the  denial  in  the  in- 
stant case  is  not  like  the  pleading  in  Kabat 
V.  Moore,  48  Ore.  195,  85  Pac.  506,  but 
bears  more  of  a  resemblance  to  the  pleading 
which  was  approved  in  Harrison  v.  Birrell, 
58  Ore.  410,  135  Pac.  141. 

The  judgment  of  the  circuit  court  was 
correct,  and  it  is  affirmed. 

Affirmed. 

Rehearing  denied  January  18,  1910. 


NOTE. 

ICarriase   aa   Ground   for   RemoTal   of 
Woman  Sohool  Teael&er. 

In  the  reported  case  it  appears  that  & 
fichool  board  attempted  to  enforce  a  rule 
providing  that  the  marriage  of  a  woman 
teacher  automatically  terminated  her  serv- 
ice. The  reason  advanced  for  the  rule  adopt- 
ed by  the  board  was  that  after  marriage  a 
woman  may  devote  her  time  and  attention 
to  her  home  to  the  neglect  of  her  school  work, 
and  in  discussing  the  reasonableness  of  the 
rule  the  court  says:  "It  would  be  just  as 
reasonable  to  adopt  a  rule  that  if  a  woman 
teacher  joined  a  church  it  would  work  an 
automatic  dismissal  from  the  schools  on  an 
imagined  assumption  that  the  church  might 
engross  her  time,  thought,  and  attention  to 
the  detriment  of  the  schools;  but  such  a 
regulation  as  the  one  supposed  would  not 
even  have  the  semblance  of  reason.  It  must 
be  conceded  that  quite  a  different  case  is 
presented  where  the  act  ruled  against  is 
inherently  wrong.  The  act  to  which  the  in- 
stant rule  relates  does  not  involve  a  single 
element  of  wrong,  but,  on  the  contrary,  mar- 
riage is  not  only  protected  by  both  the  writ- 
ten and  unwritten  law,  but  it  is  also  fostered 
by  a  sound  public  policy."  Accordingly  it 
is  held  tiiat  the  rule  is  unreasonable  and 
that  the  marriage  of  a  woman  teacher  is  not 
a  ground  for  dismissal  under  a  statute  pro- 
viding that  teachers  may  be  dismissed  only 
for  good  cause  shown.  The  reported  case  is 
supported  by  the  following  decisions:  Peo- 
ple v.  Maxwell,  177  N.  Y.  494,  69  N.  E. 
1092,  reversing  87  App.  Div.  131,  83  N.  Y.  S. 
3098,  and  affirming  39  Misc.  166,  79  N.  Y.  S. 
174;  Jameson  v.  Board  of  Education,  74  W, 
Va.  389,  81  S.  E.  1126.  See  also  People  v. 
Board  of  Education,  82  Misc.  684,  144  N.  Y. 
S.  87,  reversed  on  other  grounds  ICO  App. 
Div.   5.57,   145  K.   Y.   S.  853,  which   was  af- 


firmed  212  N.  Y.  463.  Thus  in  Jameson  v. 
Board  of  Education,  supra,  the  court,  in  dis- 
cussing the  question  whether  tiie  marriage  of 
a  female  teacher  was  a  good  ground  for  the 
revocation  of  her  appointment  under  the  stat- 
ute quoted  by  the  court,  said:  "Was  plain- 
tiff's marriage  after  her  appointment  good 
ground  for  revocation?  While  the  fact  of 
marriage  was  evidently  the  one,  and  the  only 
one,  on  which  defendant  founded  its  action, 
it  is  apparently  not  relied  upon,  for  it  was 
not  covered  by  briefs  or  oral  arguments.  The 
only  grounds  of  removal  prescribed  by  sec- 
tion 58,  chapter  45,  serial  section  2099,  Code 
1913,  are  'incompetency,  neglect  of  duty,  in- 
temperance, profanity,  cruelty  or  immorality.' 
Marriage  is  not  covered  by  any  of  these,  and 
therefore  does  not  constitute  in  and  of  itself 
ground  of  removal.  .  .  .  We  have  no  ques- 
tion of  absence  or  neglect  of  duty,  or  other 
ground  of  removal  present  in  this  case.  As 
marriage  is  not  a  ground  of  removal  under 
the  statute  of  this  state,  the  action  of  the 
board  in  removing  plaintiff,  or  in  revoking  or 
attempting  to  revoke  its  action,  is  unfounded." 
In  People  v.  Maxwell,  177  N.  Y.  494,  69  N. 
E.  1092,  reversing  83  N.  Y.  S.  1098,  and  af- 
firming 39  Misc.  166,  79  N.  Y.  S.  174,  it 
appeared  that  a  by-law  of  the  Brooklyn 
Borough  school  law  provided  that  if  a  female 
teacher  should  marry  her  place  should  be- 
come vacant.  The  charter  of  Greater  New 
York  in  one  section  provided  that  members 
of  the  educational  staff  of  the  city  should 
continue  to  hold  their  positions  subject  to 
removal  for  cause,  and  in  another  section  pro- 
vided that  a  borough  president  or  an  asso- 
ciate superintendent  was  authorized  to  prefer 
charges  against  teachers  "for  gross  miscon- 
duct, insubordination,  neglect  of  duty  or  gen- 
eral inefficiency,"  and  that  the  school  board 
should  then  determine  the  case  and  fix  the 
fine,  penalty  or  punishment.  It  was  held  that 
the  by-law  was  in  conflict  with  the  charter 
and  did  not  operate  to  vacate  the  position  of 
a  woman  teacher  on  her  marriage  without 
the  affirmative  action  of  the  school  board  as 
prescribed  by  the  charter.  In  the  interme- 
diate appellate  court  it  was  held  that  the 
by-law  was  a  reasonable  one  but  on  appeal 
that  question  was  expressly  left  undecided. 

In  People  v.  Board  of  Education,  82  Misc. 
684,  144  N.  Y.  S.  87,  it  was  held  that  a 
teacher  in  the  city  of  New  York  could  not 
be  disniiased  bv  the  school  board  for  "neglect 
of  dutv"  on  account  of  her  absence  for  the 
purpose  of  bearing  a  child,  the  court  basing 
its  decision  on  the  ground  that  if  the  board 
of  education  was  without  authority  to  re- 
move a  female  teacher  because  of  her  mar- 
riage, it  could  not  dismiss  her  because  of  an 
act  which  was  a  natural  incident  of  her  mar- 
riage. But  in  People  v.  Board  of  Education, 
212  N.  Y.  463,  affirming  145  N.  Y.  S.  883, 
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that  decision  was  reversed  and  it  was  held 
that  the  action  of  the  school  board  could  not 
bo  reviewed  bv  mandamus. 

In  Matter  of  Grendon,  114  App.  Div.  759, 
100  N.  Y.  S.  253,  it  appeared  that  a  t/cacher 
in  the  Thorough  of  Brookl3'n  on  her  marriage 
resigned  her  position  after  being  assured  by 
her  superior  that  it  would  be  necessary  for 
her  to  do  so  because  of  the  by-law  herein- 
before set  out  and  declared  to  be  void  in 
People  v.  Maxwell,  177  X.  Y.  494,  69  X.  E. 
1092.  After  the  decision  in  that  case,  the 
teacher  applied  for  a  writ  of  mandamus  re- 
quiring the  board  of  education  to  determine 
whether  her  resignation  was  her  free  act  or 
was  obtained  by  fraud  and  duress.  In  affirm- 
ing an  order  denying  the  writ  the  appellate 
court  said:  "It  is  well  known  that  it  was  a 
common  custom  of  married  teachers  to  resign 
upon  their  marriage,  in  obedience  to  the  by- 
laws, and  voluntary  obedience  to  the  rules 
and  regulations,  whether  lawful  or  otherwise, 
cannot  be  regarded  as  duress  in  a  legal  sense. 
In  February,  1904,  the  court  of  appeals,  in 
People  v.  Maxwell,  177  N.  Y.  494,  held  that 
the  regulation  in  question  was  illegal  and 
void,  and  on  the  28th  of  December,  1905,  the 
petitioner  applied  to  the  board  of  education 
to  revoke  its  acceptance  of  her  resignation 
and  to  reinstate  her  as  a  teacher.  This  not 
having  been  done,  she  made  the  petition  for 
a  mandamus,  the  order  denying  which  is  now 
under  review,  such  petition  being  verified 
January  29,  1906.  No  sufficient  excuse  ap- 
pears in  the  record  for  the  long  delay  in  the 
institution  of  this  proceeding  after  the  deci- 
sion of  the  court  of  appeals,  and  were  there 
no  other  ground  for  denying  the  petitioner's 
application,  the  denial  would  be  justified  by 
her  laches.  In  view  of  the  many  cases  of 
resignations  and  the  time  which  has  elapsed, 
it  would  greatly  embarrass  the  authorities  of 
the  city  who  have  charge  of  public  education, 
if  all  who  have  resigned  could  be  reinstated 
upon  the  mere  suggestion  that  in  resigning 
as  teachers  they  did  so  upon  the  assurance 
of  their  superiors  that  they  could  be  forced 
out  of  their  places  by  virtue  of  the  by-laws, 
and  that  such  assurance  constituted  legal 
duress." 

In  Guilford  School  Tp.  v.  Roberts,  28  Ind. 
App.  3.15,  62  N.  £.  711,  it  appeared  that  in 
an  interview  between  a  school  trustee  and  the 
plaintiff  in  reference  to  her  employment  as  a 
teacher  she  stated  that  she  was  not  married, 
and  did  not  intend  to  be  married  during  the 
school  year.  The  trustee  gave  her  to  under- 
stand that  he  would  not  employ  a  married 
woman  as  a  teacher.  Subsequently  and  after 
the  plaintiff  had  been  married  for  several 
days  a  contract  employing  her  as  a  teacher 
was  entered  into  and  was  signed  by  her  in 
her  maiden  name.  The  trustee  had  no  knowl- 
edge of  her  marriage  and  she  did  not  disclose 


that  fact  to  him  at  the  time  of  the  signing  of 
the  contract.  After  the  plaintiff  had  taught 
school  for  several  intrnths  the  trustee  learned 
of  her  marriage  and  promptly  rescinded  the 
contract.  The  plaintiff  brought  an  action  on 
the  contract  against  the  school  board  to  re- 
cover the  amount  due  her  from  the  time  of 
her  discharge  until  the  close  of  the  school 
term  and  recovc»red  a  judgment  which  on  ap- 
peal was  reversed,  the  court  saying:  "Coun- 
sel for  appellee  assert  that  'fraud  cannot  be 
predicated  upon  acts  which  the  party  charged 
has  a  right  by  law  to  do,  nor  upon  the  non- 
performance of  acts  which  by  law  he  is  not 
bound  to  do,  whatever  may  be  his  motive,  de- 
sign, or  purpose  either  in  doing  or  not  doing- 
the  acts  complained  of,'  citing  Franklin  Ins. 
Co.  V.  Humphrey,  66  Ind.  549,  32  Am.  Rep. 
78.  The  principle  does  not  apply  where  one, 
for  a  consideration,  agrees  not  to  do  what 
under  the  law,  but  for  the  agreement,  he 
would  have  the  right  to  do.  The  condition  of 
the  employment  in  the  case  before  us  wa& 
that  the  appellee  was  unmarried,  and  would 
remain  so  for  a  limited  time.  It  is  further 
insisted  that  a  promise  to  do  an  act  in  the 
future  is  not  fraud,  although  there  may  be 
no  intention  of  fulfilling  the  promise;  for 
fraud  consists  in  the  misrepresentation  of 
an  existing  fact.  But  appellee  agreed,  and  in 
effect  made  her  employment  conditional  upon 
a  promise,  not  to  marry.  .  .  .  The  verdict 
is  without  evidence  fairly  tending  to  support 
it,  and  it  is  the  duty  of  this  court  to  set  it 
aside." 


V. 


WATSON. 
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ArsnmeBt  of  Coiinsel  ^  Reference  to 
Failure  of  Aecnsed  to  Testify. 

Under  Code  Cr.  Proc.  §  393,  declaring  that 
the  neglect  or  refusal  of  a  defendant  to  tes- 
tify does  not  create  any  presumption  against 
him,  statements  by  the  prosecutor  in  argu- 
ment, reflecting  on  defendant's  failure  to 
take  the  stand,  by  pointing  out  that  the  tea- 
timony  of  the  only  eyewitoess  was  absolute- 
ly uncontradicted,'  and  that  it  would  have 
been  contradicted,  if  possible,  are  improper. 

[See  note  at  end  of  this  case.] 

Plea  for  Death  Penalty  —  Reference  to 
Expense  of  Imprisonment. 

Argument  by  the  prosecutor,  urging  the 
jury  not  to  burden  the  state  with  the  ex- 
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pense  of  maintaining  accused,  if  he  is 
guilty  of  murder  in  the  first  degree,  is  im- 
proper. 

Appeal  and  Error  —  Scope  of  ReTiew  -* 
Neeeuitj'  of  Exception  ~  Oapital 
CaM. 

In  a  capital  case,  where  justice  requires 
it,  the  court  of  appeals  may  review  errors, 
tliough  no  exception  was  taken. 

Arsument  of  Counsel  —  Reference  to 
Failnre  of  Aeenaed  to  Testify  r-  Prej- 
udice. 

Under  Code  Cr.  Proc.  §  624,  declaring  that 
the  court  must  give  judgment  without  re- 
gard to  technical  errors,  improper  comment 
by  the  prosecutor  on  accused's  failure  to  take 
the  stand,  which  the  jury  was  by  the  trial 
(^urt  directed  to  disregard,  is  no  ground  for 
reversal;  accused's  guilt  being  abundantly 
shown. 

[See  note  at  end  of  this  case.] 

Appeal  from  ELings  County  Court,  Kings 
County. 

Criminal  action.  Walter  Watson  convicted 
of  murder  in  first  dc^ee,  and  appeals.  The 
facts  are  stated  In  the  opinion.    Affibmed. 

Patrick  E.  Callahan  for  appellant. 
James  C  Cropaey  and  Harry  0.  Anderson 
for  respondent. 

[567]  Chask,  J. — ^The  defendant  has  been 
convicted  of  murder  in  the  first  degree.  The 
indictment  was  drawn  without  the  care  and 
consideration  in  its  statements  that  a  matter 
of  such  importance  should  receive.  However, 
the  motion  to  dismiss  the  indictment  on  the 
^ound  that  it  does  not  state  facts  sufllcient 
to  constitute  the  crime  of  murder  in  the  first 
dojrree  was  properly  denied.  It  in  substance 
charj^es  that  the  defendant  willfully,  felo- 
niously and  of  malice  aforethought  struck 
Elizabeth  Watson  with  a  knife  on  March  23, 
1915,  from  the  effects  of  which  she  died  on 
March  2C,  1915. 

Elizabeth  Watson  was  the  wife  of  the  de- 
fendant. The  evidence  taken  on  the  trial  was 
sufficient  to  sustain  the  verdict  of  the  jury 
and  it  is  unnecessary  here  to  repeat  the 
grewsome  and  unpleasant  detail  of  facts  con- 
stituting the  testimony  as  it  appears  in  the 
record.  There  would  be  no  reason  for  writ- 
ing this  opinion  and  one  would  not  be  written 
except  to  avoid  an  apparent  approval  of  im- 
proper statements  made  by  the  assistant  dis- 
trict attorney  (not  the  one  appearing  in  this 
court)  who  tried  the  case. 

[568]  The  statute  provides  that  "The  de- 
fendant in  all  cases  may  testify  as  a  witness 
in  his  own  behalf,  but  his  neglect  or  refusal 
to  testify  does  not  create  apy  presumption 
against    him."      (Code   Criminal    Procedure, 

S393.) 
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The  only  person  who  saw  the  blows  struck 
with  the  knife  that  resulted  in  the  death  of 
Mrs.  Watson,  or  heard  what  was  said,  and 
saw  what  was  done  by  the  defendant  and 
his  victim  immediately  before  and  after  the 
assault,  was  their  son  and  oldest  child, 
Thomas  Watson.  He  was  necessarily  the 
most  important  witness  at  the  trial.  The 
defendant  was  not  sworn  as  a  witness.  Not- 
withstanding the  statute  which  expressly 
states  that  the  defendant's  neglect  to  testify 
does  not  create  any  presumption  against  him, 
the  assistant  district  attorney  in  addressing 
the  jurymen  called  their  attention  many 
times  to  the  fact  that  the  testimony  of  Thom- 
as was  uncontradicted.  This  was  not  done 
as  a  mere  assertion  of  a  fact,  but  in  a  way 
to  suggest  that  contrary  to  the  statute  a  pre- 
sumption be  indulged  in  against  the  defend- 
ant because  he  did  not  testify  in  contradic- 
tion of  the  testimony  of  his  son.  We  quote 
two  statements  from  the  address  as  follows: 

"I  call  your  attention  to  the  fact  that 
Thomas  Watson's  testimony  has  been  abso- 
lutely uncontradicted.  Now  you  know  that. 
You  saw  that,  and  you  must  be  aware  of 
the  fact  that  if  there  was  anything  about 
what  Thomas  Watson  stated  that .  was  not 
true  there  was  a  way  to  contradict  his  tes- 
timony. Now  how  can  you,  therefore,  con- 
scientiously perform  your  duties  as  jurymen 
right  here,  and  when  you  go  into  the  jury 
room  and  say  to  yourselves:  'We  don't  be- 
lieve this  or  that  of  Thomas  Watson's  tes- 
timonv.* " 

"Every  single  part  of  the  testimony  in  this 
case  falling  from  the  lips  of  the  son  prove 
that  (premeditation)  unquestionably,  and  if 
it  were  not  true,  and  you  gentlemen  of  the 
jury  cannot  sit  there  and  tell  me  it  would 
not  have  been  contradicted." 

So  far  as  it  was  possible  to  explain  or  con- 
tradict evidence  [569]  other  than  by  the  de- 
fendant's taking  the  stand  the  argument  was 
proper  (People  v.  Leonardo,  199  N.  Y.  432, 
446,  92  N.  £.  1060),  but,  so  far  as  it  neces- 
sarily called  upon  the  jurymen  to  disregard 
and  disobey  the  statute,  it  was  improper. 
(Code  of  Criminal  Procedure,  §  393;  Ruloff 
v.  People,  45  N.  Y.  213;  People  v.  Rose,  52 
Hun  33,  4  N.  Y.  S.  787;  People  v.  Ryan, 
120  App.  Div.  276,  105  N.  Y.  S.  160;  People 
V.  Friedman,  149  App.  Div.  873,  878,  134 
N.  Y.  S.  153.)  We  are  compelled  to  assume 
that  the  statements  made  to  the  jurymen  in 
this  case  were  intended  to  be  in  disregard 
and  defiance  of  the  spirit  and  letter  of  the 
statute. 

In  such  address  he  also  said:  "Now  there 
is  no  sense  in  burdening  the  state  with  this 
man  if  he  is  guilty  of  murder  in  the  first 
degree.  If  you  are  satisfied  that  he  is  guilty 
of  murder  in  the  first  degree  there  is  no 
sense  in  doing  that.' 
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We  cannot  understand  how  a  prosecuting 
officer,  with  any  true  conception  of  the  high 
duties  of  his  office,  could  thus  appeal  to  the 
jurymen  to  take  into  account  the  expense  of 
maintaining  a  person  in  a  penal  institution 
as  a  consideration  which  should  weigh  with 
them  in  determining  w^hether  their  verdict 
should  be  murder  in  the  first  degree,  which 
would  result  in  the  defendant's  death,  or  of 
some  lesser  degree  of  crime  which  would  re- 
sult in  penal  servitude. 

The  trial  judge  left  the  case  to  the  jury 
and  in  doing  so  stated  the  law  applicable 
thereto  fairly  and  clearly,  and  among  other 
things  he  said:  "The  defendant  has  not 
taken  the  stand  here  and  under  our  law  you 
are  not  to  indulge  in  any  inference  unfavor- 
able to  him  from  that  circumstance."  No 
exception  was  taken  to  the  remarks  of  the 
prosecuting  officer  quoted,  but  this  court  has 
the  pow^er  to  order  a  new  trial  in  a  capital 
case  when  justice  requires  it,  even  when  no 
exception  has  been  taken.  (People  v.  Scher- 
merhorn,  203  N.  Y.  57,  72,  96  N.  E.  376; 
People  v.  Pindar,  210  N.  Y.  191,  197,  104 
N,  E.  133.) 

Statements  such  as  those  quoted  although 
impropei*  [570]  can  be  disregarded  by  this 
court  when  the  guilt  of  the  defendant  is 
reasonably  certain.  The  possibility  of  the 
defendant's  substantial  rights  having  been 
affected  is  materially  lessened  when  the  trial 
court  expressly  direct*  the  jury  to  disregard 
such  statements.  (People  v.  Priori,  164  N. 
Y.  459,  68  N.  E.  668.) 

Counsel  for  the  People  in  the  trial  of  crim- 
inal cases  should  avoid  allowing  their  zeal  to 
overcome  their  better  judgment  and  their 
sense  of  duty  and  right.  In  a  ease  where 
the  guilt  of  the  defendant  is  doubtful,  im- 
proper and  unjustifiable  suggestions  tending 
to  a  violation  of  statutory  or  other  rights 
of  the  defendant  would  require  this  court  to 
order  a  new  trial.  Other  alleged  errors  have 
been  called  to  our  attention  by  the  defend- 
ant's counsel,  but  after  a  careful  study  of 
the  record  we  do  not  think  the  defendant's 
substantial  rights  have  been  affected.  (Code 
of  Criminal  Procedure,  §  542.) 

The  judgment  of  conviction  should  be  af- 
firmed. 

HoG.\N,  J.  {dissenting). — ^Defendant,  upon 
appeal,  alleges  that  he  was  not  convicted  un- 
der the  rules  of  law  after  a  fair  trial.  I 
shall  refer  to  the  facts  only  so  far  as  neces- 
sary to  present  my  reasons  for  the  views  I 
entertain. 

The  defendant  was  charged  with  murder  in 
the  first  degree;  the  victim  was  his  wife. 
The  crime  was  committed  in  the  living  rooms 
occupied  by  the  deceased.  The  only  person 
present  when  the  crime  was  committed,  other 
than  the  deceased  and  defendant  was  the  son 


of  the  defendant.  As  a  witness  for  the  People 
he  detailed  the  facts  tending  to  prove  the 
guilt  of  defendant.  The  defendant  was  not 
called  as  a  witness  in  his  own  behalf,  and 
the  effort  of  his  counsel,  other  than  seeking 
to  weaken  the  evidence  presented  by  the  Peo- 
ple was  directed  to  an  attempt  to  disclose  a 
lack  of  responsibility  of  defendant  for  the 
crime  of  murder  in  the  first  degree. 

Under  the  humane  provisions  of  our  Con- 
stitution  no  person  shall  be  compelled  to  be 
a  witness  against  himself.  By  [571  ]  the  pro- 
visions of  the  Code  of  Criminal  Procedure 
the  neglect  or  refusal  of  a  defendant  to  tes- 
tify as  a  witness  in  his  own  behalf  shall  not 
create  any  presumption  against  him.  In  my 
judgment  the  rights  thus  guaranteed  to  de- 
fendant were  denied  to  him.  Keeping  in 
mind  that  the  son  of  the  defendant  and  de- 
fendant are  the  only  living  witnesses  to  tho 
crime,  attention  is  invited  to  the  following 
quotations  from  the  closing  argument  to  the 
jury  of  counsel  representing  the  People.  In 
asking  the  jurors  to  give  credence  to  the  tes- 
timony of  the  son,  against  whom  the  counsel 
for  the  defendant  had  cast  aspersions,  the 
prosecuting  attorney  said: 

"I  call  your  attention  to  the  fact  that 
Thomas  Watson's  testimony  has  been  abso- 
lutely uncontradicted.  Now,  you  know  that. 
You  saw  that  and  you  must  be  aware  of  the 
fact  that  if  there  was  anything  about  what 
Thomas  Watson  stated  that  was  not  true 
there  icas  a  %cay  to  contradict  his  testimony. 
Now,  how  can  you,  therefore,  conscientiously 
perform  your  duties  as  jurymen  right  here 
and  when  you  go  into  the  jury  room,  and 
say  to  yourselves,  'We  don't  believe  this  or 
that,  of  Thomas  Watson's  testimony  ?' " 

Referring  to  the  defendant  and  his  condi- 
tion on  the  day  the  crime  was  committed,  the 
following  argument  was  made:  "When  he 
(the  defendant)  came  there  on  the  twenty- 
second  (March)  he  had  come  there  with  the 
determination  and  the  purpose  with  a  pre- 
conceived notion,  with  a  premeditation  and 
deliberation  to  kill  his  wife.  Every  single 
part  of  the  testimony  in  this  case  fnllinfj 
from  the  lips  of  the  son  proves  that  unques- 
tionably, and  if  it  were  not  true,  and  you 
gentlemen  of  the  jury,  you  cannot  sit  there 
and  tell  me  it  would  not  have  been  contra- 
dicted.*' 

One  Mary  Dunleavey  was  called  as  a  wit- 
ness by  defendant  and  was  asked  to  state 
what  was  said  to  her  bv  the  defendant  on 
the  16th  day  of  March,  some  six  days  before 
the  crime  was  committed.  Objection  to  the 
evidence  [572]  made  by  the  prosecution  was 
sustained,  and  to  the  criticism  made  by  coun- 
sel for  the  defendant  relative  to  the  same 
the  prosecuting  officer  said:  "Mr.  Callahan 
objected  and  said  that  I  was  unfair  on  my 
part  to  have  objected  to  having  Mrs.   Dun- 
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learey  stat€  what  Mr.  Watson  said  to  her. 
Why,  gentlemen  of  the  jury,  was  that  unfair 
on  my  part?  Why  should  I  be  interested  in 
what  Mrs.  Dunleavey  heard  from  the  lips  of 
someone  else?  Why  should  I  take  the  con- 
Tersatiuns  second  hand?  Why  from  Mrs. 
Dunleavey?  You  know  just  as  well  as  I  do 
that  if  there  was  any  conversation  between 
Mrs.  Dunleavey  and  Mr.  Watson  there  toaa  a 
method  of  proving  what  their  coiwersation 
was.    That  was  the  reason  I  objected." 

Replying  to  a  suggestion  made  by  counsel 
for  defendant  to  the  jury  that  the  evidence 
of  defendant's  son  need  not  be  taken  wholly 
and  solely  by  the  jury,  and  that  the  jury 
had  a  right  to  disregard  it,  the  prosecuting 
attorney  said :  "We  have  got  testimony,  gen- 
tlemen of  the  jury,  which  fell  from  the  lips 
of  a  bright  young  man,  which  on  the  record 
remains  uncontradicted." 

Again,  "I  said  before,  and  I  say  it  now 
finally:  that  there  could  be  no  case  presented 
to  a  jury  of  twelve  men  with  testimony  so 
convincing,  so  absolute  of  the  guilt  of  a  de- 
fendant of  murder  in  the  first  degree  as  is 
the  testimony  in  this  case;  because  all  you 
have  is  the  testimony  of  the  boy  and  the 
testimony  of  other  witnesses^  and  the  testi- 
mony which  is  material  in  this  case,  which 
goes  to  the  crux  of  the  case,  stands  absolutely 
uncontradicted.  And  that  you  have  a  duty 
to  perform  you  know.  You  cannot  perform 
it  conscientiously  if  you  are  going  to  brush 
aside  testimony  which  is  absolutely  uncontra- 
dicted:' 

In  view  of  the  fact  that  the  son  and  de- 
fendant are  the  only  living  witnesses  to  the 
crime  and  as  to  what  transpired  at  the  time 
of  and  immediately  previous  to  and  subse- 
quent to  the  commission  of  the  crime,  I  am 
at  a  loss  to  understand  what  more  forceful 
language  could  have  been  employed  b^'  the 
trial  assistant  district  attorney  [573]  to  em- 
phasize the  failure  of  the  defendant  to  take 
the  witness  stand  in  his  own  behalf.  By 
whom  was  it  possible  to  contradict  the  tes- 
timony of  the  son  save  by  the  defendant? 
The  jurors  to  whom  the  remarks  were  ad- 
dressed understood  the  effect  of  the  language 
so  frequently  employed.  It  was  less  difficult 
to  comprehend  than  was  the  distinction  in 
the  degrees  of  murder.  True,  counsel  for  de- 
fendant did  not  interrupt  or  make  objection 
to  the  statements  quoted.  This  being  a  capi- 
tal case  it  is  the  duty  of  this  court  to  con- 
sider the  error  irrespective  of  objection  or 
intc^rruption. 

The  trial  justice  did  not  interfere  with  the 
conduct  of  the  prosecuting  attorney  or  re- 
buke him  for  his  continued  reference  to  the 
failure  of  the  defendant  to  take  the  witness 
stand.  In  the  main  charge  to  the  jury  the 
trial  justice  did  not  even  refer  to  the  rule 
of  law  that  no  unfavorable  inferences  were 
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to  be  indulged  in  by  the  jury  against  the 
defendant  by  reason  of  his  failure  to  take 
the  witness  stand,  and  not  until  the  trial 
justice  was  asked  by  counsel  for  defendant 
to  charge  the  jury  that  it  was  for  that  body 
to  pass  upon  the  credibility  of  the  testimony 
of  the  son  Thomas  did  the  justice  charge  the 
above  rule.  The  prejudicial  remarks  of  the 
trial  assistant  were  fresh  in  the  minds  of  the 
jurors  unrebukcd  by  the  trial  justice,  and 
as  stated  in  the  prevailing  opinion  "were  in- 
tended to  be  in  disregard  and  defiance  of  the 
spirit  and  letter  of  the  statute."  This  appeal 
presents  a  case  where  the  trial  assistant  dis- 
trict attorney  has,  as  stated,  intentionally 
made  statements  to  the  jury  which  were  in- 
tended to  be  in  disregard  and  defiance  of  the 
spirit  and  letter  of  the  statute.  Such  state- 
ments were  also  made  in  defiance  of  the  ad- 
monitions of  this  court  in  several  criminal 
eases  where  reversals  of  convictions  were  had 
by  reason  of  less  glaring  violations  by  prose- 
cuting attorneys,  which  decisions  we  muKt 
assume  were  known  to  the  trial  attorney  in 
this  case.  Was  this  court  in  error  when  it 
reversed  the  judgments  to  which  I  shall  call 
attention?  If  so,  [674]  why  not  expressly 
overrule  such  decisions,  to  the  end  that  the 
bench  and  bar  may  definitely  understand  the 
limitations,  if  any,  which  are  to  prevail  on 
the  trial  of  future  cases?  If  this  court  in- 
tended by  its  former  decisions  to  lay  down 
a  rule  of  law  for  the  protection  of  the  liberty 
of  the  individual  and  the  guidance  of  the 
courts  as  well  as  prosecuting  attorneys,  why 
pot  enforce  it  in  all  cases?  Condemnation 
of  the  methods  adopted  in  this  case  does  not 
explain  why  this  court  reversed  judgments  in 
former  cases  for  like  conduct  on  the  part  of 
trial  attorneys.  In  view  of  what  has  been 
written  by  this  court,  that  however  strong 
the  evidence  against  a  defendant  may  be,  if 
he  did  not  have  a  fair  trial  the  judgment  of 
conviction  should  be  reversed  and  a  new  trial 
had  according  to  law,  I  am  unable  to  agree 
that  in  the  case  at  bar  "when  the  guilt  of 
the  defendant  is  reasonably  certain"  the 
error  may  be  disregarded.  I  believe  that  the 
repeated  decisions  of  this  court  should  be 
followed  and  respected,  for  only  by  adherence 
to  the  same  can  the  liberty  and  property 
rights  of  the  individual  be  secured.  A  de- 
fendant charged  with  crime  is  entitled  to  u 
trial  according  to  the  law  as  defined  by  the 
legislature  and  the  courts.  The  appellant 
was  not  awarded  a  fair  trial  and  should  not 
be  condemned  until  such  time  as  he  has  been 
convicted  in  accordance  with  the  rules  of  law. 
In  People  v.  Wolf,  183  N.  Y.  464,  472,  7rt 
N.  E.  502,  the  defendant  was  convicted  of 
the  crime  of  abduction.  Remarks  made  by 
the  assistant  district  attorney  during  thfi 
opening  of  the  case  were  objected  to  from 
time  to  time,  and  are  set  out  at  length  in 
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the  case  as  reported.  The  trial  justice,  in 
his  charge,  directed  the  jury  to  disregard  any 
statements  of  the  district  attorney  or  coun- 
sel for  the  defense  that  were  not  borne  out 
bv  the  evidence  in  the  case  and  to  determine 
the  case  upon  the  evidence  submitted  by  the 
court  and  upon  such  evidence  alone.  The 
court,  through  Judge  Vann,  said: 

"An  unfair  trial,  especially  in  a  criminal 
case,  is  a  [575]  reproach  to  the  administra- 
tion of  justice  and  casts  grave  responsibility 
not  only  upon  the  prosecuting  officer  but  also 
upon  the  trial  judge.  However  strong  the 
evidence  against  the  defendant  may  be,  if 
she  did  not  have  a  fair  trial,  as  shown  by  the 
rulings  of  the  court  subject  to  proper  objec- 
tions and  exceptions,  the  judgment  of  con- 
viction should  be  reversed  and  a  new  trial 
ordered  so  that  she  may  be  tried  according 
to  law.  We  have  repeatedly  laid  down  the 
rule  governing  prosecuting  officers  in  address- 
ing the  jury  and  to  govern  trial  judges  also 
in  their  duty  relating  to  the  subject.  We 
have  repeatedly  admonished  both,  the  former 
at  times  with  severity,  and  the  latter  more 
mildly,  not  to  depart  from  that  rule,  but 
our  admonitions  have  not  always  been  re- 
garded, although  they  were  followed  by  a 
reversal  of  the  judgment  involved,  founded 
solely  on  the  improper  remarks  of  the  pros- 
ecuting officer  and  the  failure  of  the  trial 
judge  t<o  do  his  duty  in  reference  thereto. 
( People  V.  Mull,  167  N.  Y.  247,  60  N.  E.  629 ; 
People  V.  Fielding,  158  N.  Y.  542,  63  N.  E. 
497,  70  Am.  St.  Rep.  495,  46  L.R.A.  641.) 

"A  fjur  trial  is  a  legal  trial,  or  one  con- 
ducted in  all  material  things  in  substantial 
conformity  to  law.  The  defendant  did  not 
have  a  fair  trial,  for  the  trial  assistant,  who 
did  not  argue  t^e  appeal  before  us,  in  his 
opening  address  to  the  jury  stated  ominous 
and  startling  facts  which  he  should  have 
known  he  could  not  prove.  The  trial  judge 
allowed  and  sanctioned  continuous  departures 
from  the  law  by  the  assistant  district  attor- 
ney, although  he  should  have  known  that  it 
was  his  duty  to  prevent  them,  even  of  his 
own  motion  without  suggestion  from  the  de- 
fendant's counsel.  It  was  his  duty  not  only 
to  warn  the  district  attorney  to  desist,  but 
also,  if  he  continued,  to  rebuke  him  and  pun- 
ish him  for  contempt  if  necessary  to  prevent 
further  infraction  of  the  law." 

In  People  v.  Fielding,  158  N.  Y.  642,  546, 
550,  63  N.  E.  497,  70  Am.  St.  Rep.  495,  46 
L.R.A.  641,  the  defendant  was  indicted  for 
the  crime  of  consenting  to  and  conniving  at 
the  auditing  or  allowance  of  a  false  or  fraud- 
ulent bill  or  claim  against  the  city  of  Brook- 
lyn. The  single  [676]  question  presented  to 
this  court  was  raised  by  the  extract  in  the 
appeal  book  of  the  summing  up  of  the  district 
attorney,  the  principal  features  of  which  are 
set  forth  in  the  case  as  reported.    In  charging 


the  jury,  in  that  case,  the  court  said  that  the 
remarks  about  popular  clamor  and  the  bur- 
den of  taxpayers  and  other  matters  discussed 
by  the  district  attorney  were  to  be  disre- 
garded by  the  jury.  This  court,  again  writ- 
ing by  Judge  Vann,  said : 

"We  do  not  wish  to  express  any  views 
which  would  restrict  counsel  in  fair  argu- 
ment, comment  or  appeal.  We  object,  how- 
ever, to  the  assertion  by  the  learned  district 
attorney  of  facts  not  proved,  to  his  inflam- 
matory appeals  to  passion  and  prejudice,  and 
to  his  threat  to  the  jury  of  popular  denuncia- 
tion, all  under  the  sanction  of  the  trial  court. 
If  the  record  in  this  case  is  sustained  by  the 
deliberate  judgment  of  the  court  of  last  re- 
sort, it  is  difficult  to  see  the  limit  to  intem- 
perate language,  unproved  assertion  or  per- 
nicious appeals  on  the  part  of  counsel  for 
the  prosecution,  except  their  own  sense  of 
propriety.  The  law,  in  our  judgment,  does 
not  thus  leave  an  accused  person,  presumed 
to  be  innocent  until  proved  to  be  guilty, 
bound  and  helpless  in  the  hands  of  his  ac- 
cuser." 

Judge  Vann  referred  to  numerous  cases  in 
various  jurisdictions  bearing  directly  upon 
the  subject  imder  consideration,  and  then 
said: 

"In  a  case  that  is  free  from  doubt  upon 
the  merits,  the  appellate  courts  disregard  er- 
rors of  the  trial  court,  even  in  a  criminal 
case,  when  it  is  reasonably  certain  tliat  they 
could  not  have  affected  the  result,  A  propo- 
sition is  reasonably  certain  when  it  is  sup- 
ported by  the  strong  probabilities,  but  here 
the  strong  probabilities  are  that  the  errora 
did  affect  the  result.  The  average  man  can- 
not read  the  eloquent  but  inflammatory  lan- 
guage of  the  district  attorney  without  bein^ 
impressed  by  it,  and  it  is  safe  to  presume 
that  the  effect  would  be  heightened  by  hear- 
ing those  words  spoken  with  animation  and 
enthusiasm  under  the  exciting  circumstances- 
surrounding  an  important  [577]  criminal 
trial.  The  jury  might  be  told  by  the  court 
to  forget  them,  but  could  they  forget  them? 
They  might  be  told  to  disregard  them,  but 
how  can  we  be  certain  that  they  did  disre- 
gard them?  Moreover,  some  of  the  most  ob- 
jectionable language  was  not  alluded  to  by 
the  court  in  its  charge,  and  instructions  to 
the  jury  do  not  always  neutralize,  either  as 
a  matter  of  law  or  fact,  the  effect  of  improper 
remarks  in  their  presence.  (People  v.  Corey, 
157  N.  Y.  332,  346,  61  N.  E.  1024;  Brooks 
V.  Rochester  R.  Co.  156  N.  Y.  244.  252,  50 
N.  E.  945;  People  v.  Hill,  37  App.  Div.  327. 
66  N.  Y.  S.  282;  Swan  v.  Keough,  35  App. 
.   Div.  80,  54  N.  Y.  S.  474.)" 

In  People  v.  Mull,  167  N.  Y.  247,  60  X.  E. 
629,  the  defendant  was  convicted  of  murder 
in  the  first  degree.  This  court  held,  Judge 
Landon  writing,  that  the  evidence  was  ample 
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to  Biistain  the  verdict,  and  the  exceptions 
other  than  those  taken  to  portions  of  the 
closing  address  to  the  jury  made  by  the  dis- 
trict attorney  did  not  require  reversal.  The 
character  of  the  address  of  the  district  at- 
torney is  referred  to  in  the  reported  case, 
and  this  court  reversed  the  judgment  of  con- 
viction for  such  error,  approving  the  rule 
laid  down  in  People  v.  Fielding,  158  N.  Y. 
542,  53  N.  E.  497,  70  Am.  St.  Rep.  495,  46 
L.R.A.  641,  and  re-affirmed  the  doctrine  there 
stated. 

In  People  v.  Conrow,  200  N.  Y.  356,  369, 
93  N.  E.  943,  the  defendant  was  convicted  of 
murder  in  the  first  degree.  Upon  the  trial, 
the  district  attorney  upon  cross-examination 
of  defendant,  quoted  in  detail  incriminating 
statements  and  assertions  made  in  the  pres- 
ence of  defendant  by  an  accomplice,  which 
were  subsequently  stricken  from  the  record 
by  the  court  and  the  jury  instructed  not  to 
consider  the  same.  This  court  held  that  in 
a  capital  case  the  evidence  thus  erroneously 
received  was  calculated  to  affect  the  jury  in 
determining  the  guilt  or  innocence  of  the  de- 
fendant, notwithstanding  the  fact  that  it  was 
at  least  in  form  removed  from  its  considera- 
tion, and  under  such  circumstances  it  was  the 
duty  of  this  court  to  give  the  defendant  a  new 
trial.  In  that  case,  Judge  Chase,  writing,  said : 

"The  statements  and  charges  of  Monat 
must  have  been  [57%]  repeated  to  the  jury 
for  the  express  purpose  of  influencing  it  in 
its  deliberations  upon  the  question  of  the 
defendant's  guilt. 

"It  is  not  always  an  easy  thing  for  a  jury- 
man to  eliminate  from  his  memory  the  effect 
of  damaging  statements  made  in  his  presence. 
(Brooks  V.  Rochester  R.  Co.  156  N.  Y.  244, 
50  N.  E.  945;  People  v.  Corey,  157  N.  Y. 
332,  51  N.  E.  1024;  People  v.  Fielding,  158 
N.  Y.  542,  53  N.  E.  497,  70  Am.  St.  Rep. 
495,  46  L.R.A.  641.)  In  this  case  where  the 
defendant's  life  is  involved,  we  are  unwilling 
to  take  the  responsibility  of  saying  that  the 
statements  and  charges  of  Monat  erroneously 
received,  although  stricken  out,  did  not  af- 
fect the  result. 

**It  is  unfortunate  that  incompetent  testi- 
mony, even  when  peculiarly  calculated  to 
materially  influence  a  jury,  is  so  frequently 
urged  upon  its  attention  in  criminal  cases 
when  slight  care  given  to  its  consideration 
would  not  only  reveal  its  incompetency  but 
the  danger  and  wrong  in  persisting  in  its 
consideration." 

In  People  v.  Becker,  210  N.  Y.  274,  104 
N.  E.  396,  the  error  complained  of  by  the 
appellant  upon  the  subject  of  a  fair  trial 
had  reference  to  the  conduct  of  the  court 
towards  counsel  and  the  conduct  of  the  prose- 
cuting officer  in  charge  in  his  opening  address 
to  the  jury.  When  the  Becker  case  was  be- 
fore the  court  upon  the  second  appeal    (215 
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N.  Y.  126,  133,  Ann.  Cas.  1917A  600,  109  N. 
E'.  127)  Chief  Judge  Bartlett  wrote:  "The 
first  judgment  of  death  against  the  def^/id- 
ant  was  reversed  because  he  did  not  have  a 
fair  trial."  Upon  the  first  appeal  (210  N. 
Y.  274,  311,  104  N.  E.  396)  Judge  Hiscock 
wrote:  "The  fundamental  demand  of  our 
law  is  that  the  accused  shall  have  a  fair 
trial,  and  that  if  that  right  has  been  in- 
fringed, not  in  respect  to  mere  technicalities 
but  in  substantial  matters,  and  however  un- 
designedly, he  shall  have  another  opportunity 
to  meet  his  accuser  and  establish  his  inno- 
cence. ...  He  (the  defendant)  never  had 
a  fair  chance  to  defend  his  life  and  it  would 
be  a  lasting  reproach  to  the  state  if  under 
those  circumstances  it  should  e.xact  its  for- 
feiture. (People  V.  Wood,  126  N.  Y.  249, 
269,  27  N.  E.  362;  People  v.  Barberi,  [579] 
149  N.  Y.  256,  43  N.  E.  635,  52  Am.  St.  Rep. 
717;  People  v.  Davey,  179  N.  Y.  345,  347, 
72  N.  E.  244;  People  v.  Wolf,  183  N.  Y,  464, 
76  N.  E.  592;  People  v.  f'reeman,  203  N.  Y. 
267,  271;  People  v.  Kinney,  202  N.  Y.  389, 
397,  95  N.  E.  756.)" 

Even  in  civil  actions,  statements  made  by 
counsel  which  tend  to  arouse  sympathy  or  to 
create  prejudice  in  the  minds  of  jurors  con- 
fititute  error  requiring  a  new  trial,  even  in 
cases  where  the  court  instructs  the  jury  to 
disregard  such  statement.  (Halpern  v.  Nan- 
sau  Electric  R.  R.  Co.  16  App.  Div.  90,  45 
N.  Y.  S.  134;  Bagully  v.  Morning  Journal 
Assoc.  38  App.  Div.  522,  56  N.  Y.  S.  605. ) 

An  examination  of  the  record  discloses  in 
connection  with  the  long  line  of  decisions  of 
this  court  from  the  early  days  to  and  includ- 
ing the  Becker  case,  that  this  defendant  has 
not  had  a  fair  trial.  If  he  has  not  been 
legally  tried  and  convicted  it  is  the  duty  of 
the  court  as  I  construe  the  decisions  to  grant 
a  new  trial  to  the  end  that  proof  may  be 
presented  in  the  regular  way  and  the  guilt 
or  innocence  of  the  defendant  be  determined 
according  to  the  rules  of  law. 

I  vote  for  a  reversal  of  the  judgment  of 
conviction  and  for  a  new  trial. 

Willard  Bartlett,  Ch.  J.,  Collin,  Seabury 
and  Pound,  J  J.,  concur  with  Chase,  J.; 
Hogan,  J.,  reads  dissenting  opinion;  Hiscock, 
J.,  absent. 

Judgment  of  conviction  affirmed. 
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Introdtustory, 

Discussions  of  the  earlier  cases  dealing  with 
the  right  of  a  prosecuting  attorney  to  com- 
ment on  the  failure  of  an  accused  to  testify 
will  be  found  in  the  notes  to  Jackson  v. 
State,  3  Ann.  Caa.  164:  Com.  v.  Richmond, 
20  Ann.  Cas.  1273,  and  Powers  v.  State,  121 
Am.  St.  Rep.  801.  Since  those  notes  were 
written  a  number  of  cases  relating  to  the 
subjects  have  been  decided,  which  the  present 
note  is  designed  to  review. 

Oeneral  Rule. 

Where  a  statute  expressly  prohibits  any 
comment  on  the  failure  of  an  accused  to  tes- 
tify, or  provides  that  his  failure  to  become  a 
witnesrf  in  his  own  behalf  shall  create  no 
presumption  against  him,  it  is  well  estab- 
lished that  it  is  improper  for  the  prosecuting 
attorney  to  refer,  in  the  presence  of  the  jury, 
to  the  failure  of  the  defendant  to  testify. 

Arkansas. — Tinec  v.  State,  110  Ark.  251, 
161  S.  W.  195;  Starnes  v.  State,  194  S.  W. 
506. 

California, — People  v.  Keko,  27  Cal.  App. 
351,  149  Pac.  1003;  People  v.  McLeod,  30 
Cal.  App.  435,  158  Pac.  506.  See  also  Peo- 
ple v.  Kromphold,  172  Cal.  512,  157  Pac. 
699;  People  v.  Waugh,  30  Cal.  App.  402,  158 
Pac.  336. 

/ntnot«.— People  v.  Annis,  261  111.  167,  103 
N.  E.  568. 

/o«xi.— State  v.  Hector,  158  la.  664,  138 
N.  W.  930;  State  v.  Nicola,  169  la.  171,  151 
N.  W.  70. 

Kansas. — Compare  State  v.  Holman,  90 
Kan.  105,  132  Pac.  1175. 

Louisiana. — State  ▼.  Sinigal,  138  La.  469, 
70  So.  478. 

AfwTOttri.— State  v.   Ferrell,  233  Mo.  452, 

1 36  S.  W.  709 ;  SUte  v.  Miller,  234  Mo.  588, 

137  S.  W.  887 ;  State  ▼.  Nardini,  186  S.  W. 
557.  Compare  State  v.  Donaldson,  243  Mo. 
460,  148  8.  W.  79. 

Vew  yorfc.— People  v.  Minkowitz,  220  N. 
Y.  399,  116  N.  E.  987.  And  see  the  reported 
case. 

Ofcio.— Morrow  v.  State,  34  Ohio  Cir.  Ct. 

Rep.  140. 

Oklahoma.— IS^fiWy  v.  State,  6  Okla.  Grim. 
176,  117  Pac.  887;  Nowlin  v.  State,  7  Okla. 
Crim.  27,  116  Pac.  626,  121  Pac.  791;  Wein- 
berger V.  State,  8  Okla.  Crim.  441,  128  Pac. 
1 60 ;  Hayes  v.  State,  10  Okla.  Crim.  647,  142 
Pac.  1108;  Hopkins  v.  State,  11  Okla.  Crim. 
386,  146  Pac.  917. 

Pennsylvania. — Com.  v.  Green,  233  Pa.  St. 
291,  82  Atl.  250. 

South  Dakota. — See  State  y.  Sonnenschein, 
159  N.  W.  101. 

Texas. — ^Morgan  v.  State,  62  Tex.  Crim. 
120.  136  S.  W.  1065;  Deary  v.  SUte,  62  Tex. 
Crim.  362,  137  S.  W.  699 ;  Williams  v.  State, 


66  Tex.  Crim.  254,  146  S.  W.  168;  Eads  v. 
State,  66  Te.v.  Crim.  548,  147  S.  W.  592; 
Minter  v.  State,  68  Tex.  Crim.  47,  150  S.  W. 
783;  Jones  v.  State,  70  Tex.  Crim.  343,  166 
S.  W.  1191;  Cober  v.  State,  72  Tex.  Crim.  374, 
162  S.  W.  869;  Jemison  v.  State,  184  S.  W. 
807.  See  also  Skidmore  v.  State,  57  Tex. 
Crim.  497,  123  S.  W.  1129,  26  L.R.A.(N.S.) 
466. 

Canada. — Rex  v.  Beaulieu,  24  Can.  Crim 
Cas.  65;  Rex  v.  Lindsay,  26  Can.  Crim.  Cas. 
163,  36  Ont.  L.  Rep.  171,  10  Ont.  W.  N.  1, 
30  Dominion  L.  Rep.  417. 

In  Ohio  by  a  constitutional  amendment 
which  became  effective  January  1,  1913,  the 
failure  of  an  accused  to  testify  may  be  con- 
sidered by  the  court  and  jury  and  may  be 
made  the  subject  of  comment  by  counsel. 
Morrow  v.  State,  34  Ohio  Cir.  Ct.  Rep.  140. 

It  has  been  held  that  although  the  state's 
counsel  may  refer  to  the  fact  that  he  cannot 
attack  the  defendant's  reputation  unless  the 
defendant  sees  fit  to  make  that  an  issue,  he 
is  not  authorized  to  refer  in  that  connection 
to  the  fact  that  the  defendant  did  not  testify. 
Manley  v.  State,  69  Tex.  Crim.  169,  153  S. 
W.  1138. 

It  has  been  held  that  when  the  defendant 
takes  the  stand  to  testify  as  a  witness  in  his 
own  behalf,  he  thereby  waives  the  statutory 
protection,  so  that  the  district  attorney  may 
refer  to  his  failure  to  deny  his  guilt  on  the 
witness  stand,  or  to  explain  certain  incrimi-  . 
nating  circumstances.  Diggs  v.  U.  S.  220 
Fed.  545,  136  C.  C.  A.  147 ;  Coleman  v.  State, 
15  Ga.  App.  338,  83  S.  E.  154;  State  v. 
Larkin,  260  Mo.  218,  157  S.  W.  600,  46 
L.R.A.(N.S.)  13;  State  v.  Raftery,  252  Mo. 
72,  158  S.  W.  585;  State  v.  Lewis,  264  Mo. 
420,  176  S.  W.  60;  State  v.  Murray  (Mo.) 
193  S.  W.  830;  People  v.  Trybus,  219  N.  Y. 
18,  113  N.  E.  538;  State  v.  Sonnenschein 
(S.  D.)  159  K  W.  101.  And  it  has  been 
held  that  while  it  is  not  permitted  to  refer 
to  the  fact  that  the  defendant  has  not  made 
a  statement,  the  state's  counsel  may  prop- 
erly  comment  on  the  fact  that  the  accused 
has  failed  to  adduce  testimony  in  rebuttal  of 
evidence  introduced  by  the  state  to  show  his 
guilt.  Saffold  V.  State,  11  Ga.  App.  329,  75 
S.  E.  338.  But  where  one  is  on  trial  on  two 
indictments  charging  different  offenses,  he 
does  not,  by  taking  the  stand  and  limiting 
his  testimony  to  a  particular  charge  in  one 
of  the  indictraent-8,  waive  his  constitutional 
privilege  not  to  testify  with  reference  to  a 
charge  contained  in  the  other  indictment,  so 
that  inferences  may  be  drawn  against  him 
on  his  failure  to  testify.  Myrick  v.  U.  S. 
219  Fed.  1,  134  C.  C.  A.  619. 

Where  it  is  clear  from  the  evidence  that  a 
conviction,  would  have  been  reached  in  any 
event,  a  reference  to  the  failure  of  the  ac- 
cused  to   testify    has   been   held   not   to   be 
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ground  for  rereraal,  especially  where  the  lan- 
guage was  withdrawn  by  the  prosecutor,  and 
the  court  directed  the  jury  to  disregard  the 
language.  State  v.  Baker,  246  Mo.  357,  152 
S.  W.  46.    And  see  the  reported  case. 

What  CanatUuies  Beferenoe  to  Failure  to 

Testify, 

The  general  rule  has  been  held  to  include 
allusionfl  to  a  defendant's  failure  to  testify, 
where  by  inference  the  prosecutor  in  his  com- 
ment could  refer  only  to  the  defendant.  Thus 
it  has  been  held  to  be  an  improper  allusion 
to  the  failure  of  the  defendant  to  testify 
where  the  district  attorney,  in  a  prosecution 
for  the  unlawful  possession  of  intoxicating 
liquors  with  intent  to  sell  the  same,  in  his 
argument  to  the  jury  said:  "And  no  one 
has  taken  the  stand  and  said  that  he  did  not 
intend  to  sell  it."  Bradley  v.  State,  11  Okla. 
Crim.  693,  146  Pac.  1195. 

It  has  been  held  to  be  error,  as  commenting 
on  the  failure  of  the  accused  to  testify,  for 
the  state's  attorney  in  argument  to  the  jury 
to  say:  "They  tell  you  the  prosecuting  wit- 
ness has  not  been  corroborated;  .  .  .  but 
.  .  .  they  have  not  dared  to  put  a  witness 
on  the  stand  to  contradict  her  testimony  in 
any  particular."  Vickers  v.  State,  69  Tex. 
Crim.  628,  164  S.  W.  578. 

So  a  statement  by  the  prosecuting  attorney 
**I  do  not  mean  to  refer  to  his  [meaning  de- 
fendant] failure  to  testify,"  has  been  held  to 
refer  clearly  and  unequivocally  to  the  fact 
that  the  tlefendant  did  not  testify.  Wilcock 
V.  State,  64  Tex.  Crim.  1,  141  S.  W.  88. 

WHiere  it  appeared  that  the  accused  was 
shot  by  the  decedent  and  the  evidence  of  the 
eyewitnesses  was  conflicting,  a  remark  by 
the  prosecutor  to  the  effect  that  if  the  dece- 
dent had  recovered  and  the  accused  had  died, 
the  decedent  would  have  been  tried,  and  in 
that  event  he  would  have  testified  as  to  how 
the  killing  occurred,  was  held  to  be  objec- 
tionable. Gurley  y.  State,  101  Miss.  190,  57 
So.  565. 

It  has  been  held  to  be  erroneous  for  the 
prosecutor  to  refer  to  the  defendant's  objec- 
tion to  a  question  put  to  him  by  the  state's 
attorney.  State  v.  Potts,  239  Mo.  403,  144 
S.  W.  495. 

A  remark  that  the  "defendant  has  a  right 
to  prove  his  innocence  if  he  wants  to"  has 
been  held  to  be  prejudicial  as  being  an  in- 
direct reference  to  the  fact  that  the  defend- 
ant had  a  right  to  testify  in  his  own  defense. 
People  v.  Carter,  188  111.  App.  22. 

An  assertion  by  the  counsel  for  the  state 
that  ''the  witness  was  not  produced,  because 
the  defendant  was  guilty,  and  conscious  that 
he  was  guilty,"  has  been  held  to  be  preju- 
dicial. Moore  y.  State,  10  Ga.  App.  805,  74 
S.  £.  315. 
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r.  ses. 

To  constitute  ground  for  reversal,  a  ref- 
erence to  the  failure  of  the  accused  to  testify 
must  tend  to  bring  directly  to  the  attention 
of  the  jury  the  fact  that  the  accused  did  not 
become  a  witness  on  his  own  behalf.  A  re- 
mote or  indirect  reference  is  not  sufficient  to 
reverse.  Vickers  v.  State  (Tex.)  169  S.  W. 
669.  See  also  Com.  v.  Fox,  46  Pa.  Super. 
Ct.  171  (question  to  defendant's  attorney 
whether  he  was  not  going  to  offer  defense)  ; 
Mitchell  V.  State,  65  Tex.  Crim.  545,  144  S. 
W.  1006  (statement  that  certain  witness 
knew  better  than  anyone  except  accused  that 
he  was  guilty) ;  Link  v.  State,  73  Tex.  Crim. 
82,  164  S.  W.  987  (question  in  argument 
whether  anyone  except  enumerated  witnesses 
testified  for  accused).  In  Com.  v.  Moyer,  52 
Pa.  Super.  Ct.  548,  it  was  said  that  a  remark 
by  the  district  attorney  that  "all  of  the  de- 
fendants except  one  who  did  not  go  on  the 
stand  here  admitted  that  the  association  was 
then  in  good  condition,"  was  merely  an  ob- 
scure remark,  not  intended  as  a  reference  to 
the  defendant's  failure  to  testify.  In  Guer- 
rero V.  State,  75  Tex.  Crim.  658,  171  S.  W. 
731,  a  reference  to  the  failure  of  the  defend- 
ant to  deny  his  guilt  in  a  private  conversa- 
tion was  held  not  to  be  improper.  See  also 
State  V.  Knapp,  33  S.  D.  177,  144  N.  W.  921. 

A  general  statement  that  the  evidence  ad- 
duced by  the  prosecution  has  not  been  contra- 
dicted is  not  a  reference  to  the  failure  of  the 
accused  to  testify.  Carlisle  y.  U.  S.  194  Fed. 
827,  114  C.  C.  A.  531;  State  y.  Perry,  165 
la.  215,  145  N.  W.  56;  Farley  y.  Com.  165 
Ky'.  600,  177  S.  W.  431 ;  Knight  v.  State,  64 
Tex.  Crim.  541,  144  S.  W.  967;  Wilson  v. 
State,  76  Tex.  Crim.  413,  175  S.  W.  1067. 
And  see  State  v.  Robertson,  133  La.  806,  63 
So.  363  ("No  answer  have  you  heard  gentle- 
men from  a  single  witness  sworn  in  this 
case").  Compore  Bradley  y.  State,  11  Okla. 
Crim.  693,  146  Pac.  1195;  Vickers  v.  State, 
69  Tex.  Crim.  628,  154  S.  W.  578. 

So  the  prosecuting  attorney  may  call  the 
attention  of  the  jury  to  the  fact  that  certain 
testimony  is  uncontradicted.  Cashin  v. 
State,  18  Ga.  App.  87,  88  S.  E.  996;  People 
y.  Donaldson,  255  111.  19,  Ann.  Cas.  1913D 
90,  99  N.  E.  62;  State  y.  Krampe,  161  la. 
48,  140  N.  W.  898;  State  v.  Riley  (la.)  158 
N.  W.  570;  Topeka  v.  Briggs,  90  Kan.  843, 
135  Pac.  1184;  People  v.  Boyd,  174  l^ch. 
321,  140  N.  W.  476;  Johnson  v.  State,  109 
Miss.  622,  68  So.  917;  State  y.  Fields,  234 
Mo.  616,  138  S.  W.  518;  People  y.  Schermer- 
hom,  203  N.  Y.  57,  96  N.  E.  376;  State  v. 
Winner,  153  N.  C.  602,  69  S.  E.  9;  Walker 
v.  State,  65  Tex.  Crim.  615,  145  S.  W.  904; 
Harris  v.  State,  74  Tex.  Crim.  52,  167  S.  W. 
43.  Thus  comment  on  the  defendant's  failure 
to  introduce  evidence  to  contradict  the  state's 
witness  or  to  call  on  the  defendant's  counsel 
to  explain  certain  facts  has  been  held  not 


280 


CITE  THIS  VOL.  AWN.  CAS.  1917D. 


to  be  improper.  Merrill  v.  State,  11  Ala. 
App.  224,  65  So.  709.  So  it  has  been  held 
that  there  was  no  error  in  the  following  re- 
mark: "You  have  a  right  to  consider  this 
conversation  with  Miss  Barham  in  presence 
of  her  sister,  gentlemen  of  the  jury,  so  unex- 
plained by  any  one,  and  unexplained  and 
undented  by  any  one,  and  I  call  on  them  now 
to  explain  this  conversation,  if  untrue."  Da- 
vidson V.  State,  108  Ark.  191,  Ann.  Cas. 
1915B  436,  158  S.  W.  1103.  A  comment  that 
"nobodv  denied"  a  certain  fact  has  been  held 
not  to  be  a  reference  to  the  defendant's  fail- 
ure to  testify.  People  v.  Spira,  264  111.  243, 
106  N.  E.  241.  A  statement  by  the  state's 
attorney  that  "there  has  been  no  evidence 
offered  by  the  defendant" — at  which  point  he 
was  interrupted,  and  withdrew  the  remark, 
has  been  held  not  to  be  a  violation  of  the 
statute  as  commenting  on  the  defendant's 
failure  to  testify,  where  the  defendant  had 
offered  evidence  which  might  legitimately  be 
discussed.  People  v.  Osborne,  278  III.  104, 
115  N.  E.  890. 

It  has  been  held  that  reference  may  be 
made  to  the  failure  of  the  accused  to  explain 
a  specific  incriminating  circumstance.  Peo- 
ple V.  Waugh,  30  Cal.  App.  402,  158  Pac. 
336;  Pullen  v.  State,  70  Tex.  Crim.  156,  166 
S.  W.  935;  Howard  v.  State  (Tex.)  184  S. 
W.  505.  Compare  People  v.  Keko,  27  Cal. 
App.  351,  149  Pac.  1003;  Bennett  v.  State 
(Tex.)   181  S.  W.  197. 

So  commenting  to  the  jury  on  the  failure 
of  the  accused  to  account  for  his  whereabouts 
at  the  time  the  crime  was  committed  has 
been  held  not  to  refer  to  the  failure  of  the 
defendant  to  take  the  stand  as  a  witness. 
Price  V.  U.  S.  14  App.  Cas.  (D.  C.)  391; 
State  V.  Jack.  13fl  La.  885,  72  So.  429;  State 
V.  Rosenberg,  88  Vt.  223,  92  Ail.  145. 

A  question  by  the  prosecutor  in  his  argu- 
ment as  to  why  the  defendant  does  not  pro- 
duce witnesses  to  prove  a  certain  fact  is  held 
not  to  be  a  reference  to  his  failure  to  tes- 
tify. People  V.  Lay  (Mich.)  159  N.  W.  299; 
State  V.  Gordon,  253  Mo.  510,  161  S.  W.  721 ; 
State  V.  Hughes,  258  Mo.  264,  167  S.  W. 
529:  State  v.  Williams,  35  Nev.  276,  129 
Pac!  317;  State  v.  Dodson,  23  N.  D.  305, 
136  N.  W.  789,  791;  Com.  v.  Single,  62  Pa. 
Super.  Ct.  105;  Mason  v.  State,  74  Tex. 
Crim.  256,  168  S.  W.  115;  Ethridge  v.  State, 
74  Tex.  Crim.  635,  169  S.  W.  1152;  Sloan 
V.  State,  75  Tex.  Crim.  33,  170  S.  W.  156; 
State  V.  Gunnoe,  74  W.  Va.  741,  83  S.  E.  64. 
So  where  a  county  attorney  remarked  "if  it 
was  not  so  do  you  think  he  would  not  bring 
some  witnesses  to  swear  to  it?"  the  lan- 
guage was  held  not  to  be  a  comment  on  th« 
defendant's  failure  to  testify.  Cutler  v. 
State,  15  Ariz.  343,  138  Pac.  1048.  Neither 
is  it  improper  for  the  prosecuting  attorney 
to  refer  in  his  argument  to  the  fact  that 


the  codefendants  of  the  accused,  who  were 
not  then  on  trial,  did  not  take  the  stand. 
State  V.  Madden,  170  la.  230,  148  N.  W. 
995;  McElwain  v.  Com.  146  Ky.  104,  142 
S.  W.  234.  But  see  Hopkins  v.  State,  11 
Okla.  Crim.  385,  146  Pac.  917.  A  question  of 
the  prosecutor  in  his  argument  "why  didn't 
they  put  some  one  on  the  stand  who  could 
testify  that  the  gun  that  killed  poor  old  man 
Prichard  was  accidentally  discharged,  and 
that  Norman  Henson  did  not  intend  to  kill 
him"  has  been  held  not  to  be  erroneous  as  a 
reference  to  the  defendant's  failure  to  testify. 
Henson  v.  State,  74  Tex.  Crim.  277,  168  S. 
W.  89. 

In  some  jurisdictions  a  reference  by  the 
prosecuting  attorney  to  the  defendant's  tes- 
timony on  a  former  trial  has  been  held  not 
to  be  a  comment  on  his  failure  to  testify. 
State  V.  Kimes,  152  la.  240,  132  N.  W.  180; 
State  V.  Wheeler,  96  Kan.  679,  149  Pac.  701 ; 
VJckers  v.  State  (Tex.)  169  S,  W.  669.  But 
see  Smithson  v.  State,  127  Tenn.  357,  155  S. 
W.  133,  wherein  comment  by  the  state's  at- 
torney on  the  accused's  failure  to  testify  on 
a  former  trial  was  held  to  be  objectionable 
and  ground  for  reversal.  And  in  Swilley  v. 
SUte,  73  Tex.  Crim.  619,  166  S.  W.  733,  it 
was  held  to  be  improper  for  the  district  at- 
torney to  ask  the  witness  whether  he  testified 
in  a  habeas  corpus  proceeding. 

Effect  of  Action  l»y  Court, 

Improper  comment  on  the  failure  of  the 
accused  to  testify  may  be  cured  oy  an  in- 
struction to  the  attorney  not  to  further  in- 
dulge in  such  statements;  or  by  an  instruc- 
tion to  the  jury  to  disregard  the  statements 
in  arriving  at  the  verdict.  Starnes  v.  State 
(Ark.)  194  S.  W.  506;  People  v.  Kelly,  28 
Cal.  46,  161  Pac.  295;  People  v.  Kromphold, 
172  Cal.  512,  157  Pac.  599;  Price  v.  U.  S.  14 
App.  Cas.  (D.  C.)  391;  State  v.  Sinigal,  138 
La.  469,  70  So.  478;  Com.  v.  Richmond, 
207  Mass.  240,  20  Ann.  Cas.  1269,  93  N.  E. 
816;  People  v.  Valentine,  147  App.  Div.  31, 
131  N.  Y.  S.  733;  Diegel  t.  State,  33  Ohio 
Cir.  Ct.  82,  affirmed  86  Ohio  St.  310,  99  X. 
E.  1126;  State  v.  Pendarvis,  88  S.  C.  548. 
71  S.  E.  45;  State  v.  Glover,  91  S.  C.  5t52, 
75  S.  E.  218;  Gatlin  v.  State,  72  Tex,  Crim. 
616,  163  S.  W.  428;  Millner  v.  State,  75  Tex. 
Crim.  22,  169  S.  W.  899;  Rogers  v.  State 
(Tex.)  180  S.  W.  674.  Compare  Gurley  v. 
State,  101  Miss.  190,  57  So.  565.  And'  at-e 
the  reported  case.  A  remark  by  the  prose- 
cutor that  the  defendant  had  an  opportunity 
to  go  on  the  witness  stand  himself,  has  been 
held  not  to  warrant  a  reversal  where  the 
court  disapproved  of  the  misconduct  of  the 
county  attorney  by  sustaining  an  objection 
to  the  statement,  and  the  eoun<7  attorney 
thereupon  stated  he  should  not  have  made  it;* 
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169  N. 
Hardesty  y.  State,  95  Neb.  839,  146  N.  W. 
1007. 

A  direct  reference  to  the  failure  of  the  de- 
fendant to  testify  will  not  be  cured  where 
the  court  merely  sustains  an  objection  to  the 
remark.  The  court  must  rebuke  the  prose- 
cuting attorney  and  compel  him  to  refrain 
from  commenting  on  the  defendant's  silence. 
People  V.  Annis,  261  111.  157,  103  K  E.  568; 
SUte  V.  Ferrell,  233  Mo.  452,  136  S.  W.  709 ; 
People  V.  Smith,  84  Misc.  348,  147  N.  Y.  S. 
.')41.  And  so  where  a  direct  reference  is  made 
in  violation  of  the  statute  the  misconduct  is 
not  cured  if  the  court  merely  directs  that  an 
exception  shall  be  noted.  State  v.  Volz  (Mo.) 
190  S.  W.  307;  People  v.  Myer,  164  App. 
Div.  296,  150  N.  Y.  S.  317. 


OAHB  ET  AL. 

V. 

MASON  ET  AI.. 

North  Carolina   Supreme   Court — September 

22,  1915. 

169  N.  Car.  507;  8e  S.  E.  302. 


Kanrlaso  —  Reatraini  of  Marrims«  *- 
Validity  of  Condition  in  Deed. 

A  condition  subsequent  in  general  restraint 
of  marriage,  contained  in  a  deed  to  land, 
will  be  disregarded  as  invalid,  and  marriage 
will  work  no  forfeiture. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Pasquotank 
coun^:     Justice,  Judge. 

Action  by  A.  W.  Gard  et  al.,  plaintiffs, 
against  Cora  L.  Mason  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The    facts    are    stated  in  the  opinion.    Ar- 

FIRMED. 

Aydlett  d  Simpson  and  J.  B.  Leigh  for  ap- 
pellants. 
Ward  d  Thompson  for  appellees. 

[507]  Hoke,  J. — On  the  hearing  it  was 
made  to  appear  that  on  the  first  day  of 
August,  1911,  T.  M.  Gard  and  his  wife,  Co- 
linda,  executed  to  their  daughter,  Cora  L. 
Oard,  a  deed  in  fee  simple  for  the  house  and 
lot  in  controversy,  with  full  covenants,  and 
that,  just  after  the  description  of  the  prop- 
erty, the  said  deed  contained  the  following 
provision:  "It  is  understood  and  agreed  be- 
tween all  the  parties  herein  that  if  the  said 
Cora  L.  Gard  marries,  this  property  reverts 
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back  to  the  said  grantors,  their  heirs  and 
assigns;"  that,  at  the  time  of  the  execution 
of  the  said  deed,  the  grantors  had  three 
children,  plaintiffs,  A.  W.  Gard  and  his  sister, 
Vertie  Burton,  and  Cora  Gard,  grantee  in  the 
deed,  who  was  [508]  then  single,  living  on 
the  property  with  the  father  and  motlicr; 
that  the  mother  died  in  1911,  the  father  in 
April,  1913;  that  Cora  L.  Gard,  grantee  in 
the  deed,  intermarried  with  her  codefendant, 
Z.  L.  Mason,  in  February,  1913,  and,  after  the 
death  of  the  father,  the  other  two  children, 
A.  W.  Gard  and  his  sister,  Vertie  Burton, 
instituted  this  proceeding  against  Cora  and 
her  husband,  claiming  that,  under  and  by 
virtue  of  the  stipulation  in  the  deed,  the  title 
had  reverted  to  all  the  children  and  heirs 
at  law.  Defendants  contended  that  the  stipu- 
lation was  void  as  being  in  restraint  of  mar- 
riage, and  his  Honor  being  of  that  opinion, 
judgment  of  nonsuit  was  entered,  as  hereto- 
fore state. 

It  is  the  principle  very  generally  recog- 
nized here  and  elsewhere  that,  when  an 
estate  has  been  definitely  conveyed  to  an- 
other, a  condition  subsequent,  in  general  re- 
straint of  marriage,  will,  as  a  rule,  be  dis- 
regarded. In  re  Miller,  169  N.  C.  123,  74  S. 
E.  888;  Watts  v.  Griffin,  137  N.  C.  672,  50 
S.  E.  218;  Otis  v.  Prince,  10  Gray  (Mass.) 
581 ;  Phillips  v.  Ferguson,  85  Va.  509,  8  S.  E. 
241,  17  Am.  St.  Rep.  78,  1  L.R.A.  837;  Lowe 
V.  Doremus,  84  N.  J.  L.  658,  87  Atl.  459,  49 
L.R.A.(N.S.)  632;  Sullivan  v.  Garesche,  229 
Mo.  496,  129  S.  W.  949.  49  L.R.A.(N.S.)  605; 
In  re  Alexander,  149  Cal.  151,  9  Ann.  Cas. 
1141,  85  Pac.  308;  2  Devlin  on  Deeds,  3d  ed. 
p.  1792. 

The  instrument  being  free  from  ambiguity, 
the  language  expressing  plainly  and  dis- 
tinctly the  meaning  of  the  parties,  there  is 
no  place  for  extraneous  evidence  in  aid  of 
its  interpretation;  Gilbert  v.  Waccamau 
Shingle  Co.  167  N.  C.  286,  83  S.  E.  337,  and 
the  case  presented  is  that  of  a  deed  with  full 
covenants,  conveying  the  property  to  feme 
defendant  and  containing  a  stipulation  in 
the  nature  of  a  condition  subsequent  in  gen- 
eral restraint  of  marriage  and  we  concur  in 
the  ruling  of  his  Honor  that  the  stipulation 
is  void. 

We  are  reminded  that  in  Miller's  case,  159 
N.  C.  123,  74  S.  E.  888,  the  provision  in  ap- 
parent restraint  of  marriage  was  upheld,  and 
it  is  insisted  that  the  decision  is  direct  au- 
thority in  support  of  plaintiff's  position,  but, 
in  Miller's  case,  it  will  be  noted  that  there 
was  language  on  the  face  of  the  will  which 
tended  to  show  that  a  conditional  limitation 
was  intended,  and  much  stress  was  given, 
also,  to  the  fact  that  there  was  a  limitation 
over,  a  circumstance  that  is  usually  mado 
determinative  in  personal  property  and  is  al- 
ways allowed  much  weight  in  cases  of  real 
estate. 
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Speaking  to  this  question,  in  Miller's  case, 
the  Court  said:  *'Even  though  the  words 
used  may,  in  strictness,  be  those  of  condition 
subsequent,  if  there  be  a  limitation  over  to 
a  third  person,  the  courts  are  inclined  to  con- 
sider it  as  an  estate  upon  limitation  rather 
than  one  upon  condition. 

It  seems  that  this  fact  of  a  limitation  over 
is  only  allowed  as  controlling  in  cases  of  be- 
quests of  personalty.  See  notes  to  case  of 
Coppage  Y.  Alexander,  reported  in  38  Am. 
Dec.  159;  but  both  Blackstone  and  Kent 
speak  of  it  as  prevailing  in  devises  of  realty 
also.  4  Kent,  p.  126;  2  Blackstone,  p.  155. 
But  whether  made  determinative  in  cases 
of  real  property  or  otherwise,  and  whether 
the  facts  bring  the  [509]  present  case  within 
the  principle  or  not — and  we  are  inclined  to 
think  they  do  (see  Stillwell  v.  Knapper,  69 
Ind.  558,  35  Am.  Rep.  240) — the  fact  that 
there  is  such  a  limitation  over  should  always 
be  given  full  and  proper  weight  in  arriving 
at  the  mind  and  will  of  the  testator  and  de- 
termining whether  the  disposition  made  of 
the  property  shall  be  considered  an  estate 
upon  limitation  or  a  condition  in  terrorem, 
void  as  being  in  general  restraint  of  mar- 
riage." 

In  our  case,  there  is  no  perplexity  by  rea- 
son of  the  language  used,  nor  is  there  any 
limitation  over,  but,  as  stated,  an  ordinary 
deed  with  full  covenants,  containing  a  stipu- 
lation in  general  restraint  of  marriage. 

We  find  no  error  in  the  trial,  and  plain- 
tiff's judgment  of  nonsuit  must  be  affirmed. 

No  error. 


NOTE. 

Validity  of  Condition,  in  Deed  in  Re- 
straint of  Marriaso. 

In  accordance  with  the  policy  which  In- 
validates contracts  (see  the  notes  to  Crowder- 
Jones  V.  Sullivan,  4  Ann.  Cas.  729,  and 
Appleby  v.  Appleby,  10  Ann.  Cas.  563)  and 
testamentary  gifts  (see  the  notes  to  Hol- 
brookes Estate,  5  Ann.  Cas.  137,  and  flatter 
of  Alexander,  9  Ann.  Cas.  1141)  in  un- 
reasonable restraint  of  marriage,  the  rule 
seems  to  be  that  an  absolute  provision  in  a 
deed  operating  in  restraint  of  marriage  is 
void  if  the  condition  imposed  is  the  result 
of  a  mere  whim  on  the  part  of  the  grantor 
or  of  a  desire  imreasonably  to  prevent  the 
marriage  of  a  person.  But  where  the  pro-  , 
vision  serves  a  legitimate  purpose  such  as  to 
provide  for  a  woman  until  she  marries  or  to 
restrain  one  from  marrying  rashly,  or  con- 
trary to  the  grantor's  wishes,  the  condition 
will  be  upheld.  In  re  Whiting  [1905]  1  Ch. 
(Eng.)  96,  91  L.  T.  K.  S.  821,  21  Times  L. 
Rep.  83;  Randall  v.  Marble,  69  Me.  310,  31 
Am.   Rep.  281;    Waters  v.  Tazewell,   9  Md. 


291 ;  Arthur  v.  Cole,  56  Md.  100,  40  Am.  Rep. 
409;  Munroe  v.  Hall,  97  N.  C.  206,  1  S.  E. 
651;  Cloud  v.  Calhoun,  10  Rich.  Eq.  (S.  C.) 
358.  See  also  Knost  v.  Knost,  229  Mo.  170, 
129  S.  W.  665,  49  L.R.A.(N.S.)  627.  The 
doctrine  that  a  provision  in  a  deed  in  general 
restraint  of  marriage  is  void,  was  laid  down 
as  early  as  1856  in  the  case  of  Waters  v. 
Tazewell,  supra.  The  court  in  commenting 
on  the  rule  said:  'Unqualified  restrictions 
on  marriage  are  discouraged  on  grounds  of 
public  policy,  and  instead  of  aiding  them  by 
applying  liberal  rules  of  construction,  the 
courts  have  been  disposed  to  construe  them 
strictly,  in  such  manner  as  will  favor  the 
persons  on  whom  the  restraints  are  laid." 

In  Randall  v.  Marble,  69  Me.  310,  31  Am. 
Rep.  281,  it  appeared  that  a  father  conveyed 
to  his  daughter  land  by  a  deed  of  warranty 
on  condition  that  she  should  remain  single, 
otherwise  to  be  divided  among  his  three  chil- 
dren. The  daughter  later  married,  and  in 
an  action  by  another  child  of  the  grantor 
for  one-third  part  of  the  land,  the  court  held 
that  the  condition  was  void.  The  court  said : 
"If  a  condition  in  restraint  of  marriage  ia 
annexed  to  a  devise  or  conveyance  of  real 
estate,  and  the  condition  is  subsequent  and 
of  a  general  character,  it  is  held  by  the  law 
to  be  void.  (Whether  this  doctrine  applies 
to  the  widow  of  a  testator  or  not  ia  held 
differently  by  different  courts.)  If  the  con- 
dition be  partial,  and  not  general,  as  where 
it  relates  to  the  time  when  or  the  place  where 
or  the  person  with  whom  a  marriage  may 
take  place,  then  it  may  or  may  not  be  void 
according  as  the  condition  imposed  may  be 
consiiiered  reasonable  or  otherwise." 

In  Munroe  v.  Hall,  97  N.  C.  206.  1  S.  E. 
651,  it  appeared  that  an  estate  was  conveyed 
by  a  father  to  his  two  daughters  as  long  as 
either  of  them  was  single,  but  on  the  mar- 
riage of  either  it  was  to  go  to  a  son.  The 
daughters  sold  the  land  and  afterwards  died 
unmarried.  In  an  action  by  the  heir  of  the 
son  against  the  heir  of  the  grantees  of  the 
daughter  it  was  held  that  the  provision  in  the 
conveyance  ''as  long  as  either  of  them  is 
single"  was  an  absolute  restraint  of  all 
alienation,  and  therefore  void,  and  that  the 
deed  conveyed  the  fee  simple  in  the  land. 

But  in  Arthur  v.  Cole,  56  Md.  100,  40  Am. 
Rep.  409,  it  appeared  that  a  brother  con- 
veyed by  deed  to  his  two  sisters  a  leasehold 
"to  have  and  to  hold  the  same  unto  the  said 
Martha  and  Elizabeth,  as  tenants  in  common, 
so  long  as  they  both  shall  live,  and  from  and 
after  the  death  of  either  of  them,  then  unto 
the  survivor  so  long  as  she  shall  live,  and  no 
longer,  or  so  long  as  they  both  Hhall  remain 
unmarried,  and  from  and  after  the  marriage 
of  either  of  them,  then  unto  the  one  remain- 
ing unmarried  so  long  as  she  shall  live  and 
remain    unmarried,    and    no    longer."      The 


purpose  of  the  brother  apparently  being  not 
to  restrain  the  marriage  or  promote  the 
celibacy  of  his  sisters,  but  rather  to  provide 
them  with  a  small  property  as  a  home  or  sup- 
port until  they  should  marry  and  have  hus- 
bands to  maintain  them.  It  was  held  that 
the  provision  was  not  a  condition  in  re- 
straint of  marriage. 

In  Haupt  V.  Wolverton,  2  Lane.  L.  Rev. 
(Pa.)  194,  it  appeared  that  a  husband  gave 
his  wife  by  deed  some  property  to  hold  so 
long  as  she  bore  his  name.  It  was  held  that 
this  conveyed  an  estate  to  his  wife  on  con- 
dition, which  was  forfeited  to  the  grantor  or 
his  heirs  upon  her  remarriage. 

In  the  case  of  In  re  Whiting  [1906]  1  Ch. 
(£ng.)  96,  it  appeared  that  a  father  by  a 
deed  of  settlement  gave  funds  in  trust  for 
his  daughter  on  condition  that  she  should 
marry  only  with  the  consent  of  persons 
named  in  the  deed.  This  condition  was  ac- 
companied by  a  gift  over  of  the  funds  on  her 
marriage  without  the  required  consent.  The 
condition  was  held  to  be  valid  and  enforce- 
able since  there  was  a  gift  over. 

In  Cloud  V.  Calhoun,  10  Rich.  Eq.  (S.  C.) 
358,  it  appeared  that  a  father  conveyed  slaves 
to  a  trustee  for  the  use  of  his  daughter  dur- 
ing her  lifetime,  and  after  her  death  without 
children,  then  for  the  use  of  her  husband  so 
long  as  he  should  remain  single,  but  if  he 
should  marry  the  slaves  were  to  be  returned 
and  to  be  divided  among  the  remainder  of 
the  heirs.  It  was  held  that  the  limitation 
was  not  void  as  in  restraint  of  the  marriage 
of  the  son-in-law.  In  commenting  on  the 
validity  of  conditions  in  restraint  of  marriage 
the  court  said:  "Without  entering  into 
doubtful  disputations,  it  may  be  conceded 
that  where  a  life  estate,  or  greater  interest, 
is  granted  to  one,  to  be  defeated  on  a  con- 
dition subsequent  if  he  marry,  that  the  con- 
dition is  void  and  the  estate  unaffected  by 
the  condition.  But  here  no  estate  whatever 
is  conferred  on  Mr.  Calhoun.  An  option  or 
privilege  of  retaining  the  custody  and  enjoy- 
ment of  the  slaves  while  he  remained  widower 
of  his  wife,  Margaret,  is  bestowed  on  him, 
but  no  defeasible  estate  for  life,  or  other- 
wise, is  bestowed.  But  if  such  estate  be  con- 
ceded to  be  given  to  him,  it  is  by  express 
limitation  to  him  while  he  remains  single, 
and  not  a  condition  to  be  void  if  he  marry 
again.  His  second  marriage  is  mentioned 
only  to  describe  the  time  and  event  on  which 
the  property  was  to  go  over,  and  not  to  pre- 
scribe a  condition  defeating  a  larger  estate 
previously  given  to  him." 
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Insuranoe  »  "Wlieii  Polley  Beeomes  Ef- 
fective »  Delivery  to  Aeent. 

An  insurance  policy  providing  that  it  shall 
not  become  effective  until  delivery,  and  which 
is  sent  to  a  local  agent  with  instructions  not 
to  deliver  it  until  a  certain  matter  is  ad- 
justed, does  not  become  effective  on  his  ad- 
justing the  matter  in  question,  neither  that 
policy  or  the  new  one  sent,  in  view  of  the 
adjustment  having  been  delivered. 

[See  note  at  end  of  this  case.] 

Appeal  from  Supreme  Court  of  New  Bruns- 
wick, Appeal  Division. 

Action  by  Katherine  Donovan,  plaintiff, 
against  Excelsior  Life  Insurance  Company, 
defendant.  Judgment  for  defendant  in  trial 
court.  Judgment  affirmed  by  Appeal  Di* 
vision  of  Supreme  Court  of  New  Brunswick. 
Plaintiff  appeals.  The  material  facts  are 
stated  in  the  opinions.     Afpibmed. 

V     Daniel  Mullin,  K.  0.  for  appellant. 
J,     Fred  R.  Taylor,  K.  C.  for  respondent. 

[540]  The  Chief  Justice. — This  appeal 
should  be  dismissed  with  costs. 

Davibb,  J.  (dtaffen^in^).— The  defence  set 
up  by  the  insurance  company  in  this  action 
is,  in  my  judgment,  an  unrighteous  one.  I 
am  glad  to  be  able  to  find  that,  so  far  as  I 
am  concerned,  it  cannot  prevail. 

The  real  questions,  and  indeed  the  only  ma- 
terial ones,  in  my  judgment,  are  whether  the 
policy  of  insurance  was  legally  delivered 
before  there  was  a  change  in  the  nature  of 
the  risk,  and  if  so,  whether  condition  1  of 
the  policy  prevented  it  attaching. 

[541]  The  application  for  insurance  of 
Mrs.  Donovan  was  taken  by  the  provincial 
manager  and  forwarded  by  him  to  the  com- 
pany. On  the  18th  March,  1912,  they  had  re- 
ceived the  application,  and  wrote  to  their 
manager  as  follows: — 

Toronto,  March  18th,  1912. 
F.  S.  Ferris,  Esq.. 

Provincial  Manager, 
St.  John,  N.  B. 
(Dear  Sir, 

Re  Application  of  Mrs.  Julia  Donovan. 
We  have  accepted  this  application,  and  are 
issuing    policy,    but,    before    delivering    the 
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same,  you  will  please  ascertain  from  Dr. 
Pratt  that  he  has  sent  in  his  confidential  re- 
port, and  that  it  is  satisfactory.  It  is  not 
yet  to  hand. 

You  will  also  reconcile  Dr.  Pratt's  state- 
ment that  the  applicant  is  sixty-five,  where- 
as the  applicant  herself  gives  her  age  as 
sixty-four.  In  a  case  of  this  kind,  in  future, 
in  view  of  the  age,  it  is  best  that  proof  of 
age  be  submitted,  with  a  view  of  the  same 
being  admitted  on  the  policy. 

Yours  truly, 

E.  Marshall, 

General  Manager. 

Xow,  I  take  it  as  clearly  decided  by  this 
court,  in  the  case  of  North  American  L. 
Assur.  Co.  V.  Elson,  33  Can.  Sup.  Ct,  383, 
that  if  the  letter  contained  nothing  more 
than  the  first  two  statements,  '*we  have  ac- 
cepted this  application  and  are  issuing  policy,'' 
just  as  soon  as  the  policy  was  executed  and 
posted  to  the  general  agent,  the  contract  of 
assurance  would  have  been  complete.  If  it 
was  destroyed  in  the  mail  or  otherwise  lost, 
that  would  not  have  affected  its  validity  nor 
could  any  action  of  the  local  agent  do  so. 
There  would  then  have  been  a  completed 
contract  of  assurance,  the  premium  having 
been  paid  and  accepted. 

The  question,  however,  in  this  case  is 
whether  the  letter  did  not  shew  a  qualified 
or  conditional  delivery,  [542]  and,  if  so, 
whether  the  conditions  were  complied  with. 
I  think  it  did,  because  the  general  agent  was 
informed  he  was  not  to  deliver  the  policy 
until  he  had  ascertained,  first,  that  Dr.  Pratt 
had  forwarded  his  confidential  report  and 
that  it  was  satisfactory,  and  had  "reconciled 
Dr.  Pratt's  statement  that  the  applicant  was 
65,  whereas  the  applicant  herself  gave  her 
age  as  64." 

The  policy  itself,  a  20*year  endowment 
policy  for  $1,000  on  the  life  of  Julia  Dono- 
van, was  issued  by  the  defendant  under  its 
seal  from  the  head  office  in  Toronto,  payable, 
in  the  event  of  tlie  death  of  the  insured,  to 
her  daughter,  the  plaintiff.  The  manager  in 
St.  John  received  it  in  due  course  of  mail, 
and,  in  his  evidence,  says  "he  presumed  he 
called  upon  Dr.  Pratt,"  but  could  not  re- 
member whether  he  saw  him,  but  he  would 
not  undertake  to  say  that  he  did  not  see  him. 

Jle,  then,  to  carry  out  his  instructions,  on 
March  26,  called  on  the  insured  to  reconcile 
Dr.  Pratt's  statement  that  the  applicant's 
age  was  66  years  with  the  applicant's  state- 
ment that  it  was  64. 

The  learned  trial  judge  found  as  a  fact 
that  there  had  not  been  any  wilful  mis- 
representation as  to  age,  and  that  at  this 
time,  March  26,  when  FerrU  called,  the 
applicant  woe  in  good  health.  The  learned 
judge  says:— 


''I  accept  her  statement  that  when  Mr. 
Ferris  called — that  is  to  say,  on  the  26th 
March — her  mother  was  in  good  health." 

Mr.  Ferris  admitted  that,  in  calling  the 
plaintiff's  attention  to  the  alleged  discrep- 
ancy between  the  age  mentioned  in  the  appli- 
cation and  that  reported  by  Dr.  Pratt,  she 
at  once  stated  that  her  mother  would  be  65 
on  her  next  birthday.  The  agent  and  inspec- 
tor of  the  company,  Dr.  King,  who  filled  in 
the  application,  stated  in  his  evidence  that 
Mrs.  Donovan  had  told  him  her  age  was  64 
at  that  time,  consequently  she  would  be  65 
[543]  on  her  next  birthday,  and  the  doctor 
had  put  her  age  for  insurance  purposes  at 
65,  her  next  birtliday. 

These  facts  reconciled  the  apparent  dis- 
crepancy, and  Mr.  Ferris,  the  provincial 
manager,  then  accepted  from  the  plaintiflfthe 
$4.15  of  additional  premiuu),  calculated  on 
the  age  of  65,  told  her,  after  receiving  it,  that 
he  would  send  back  the  policy  to  have  the 
age  and  the  premium  corrected,  and  that, 
while  it  would  be  some  days  before  he  would 
receive  it  back,  "in  the  meantime  everythinff 
was  all  right."  In  this  both  the  plaintiff 
and  Mr.  Ferris,  the  manager,  agree. 

He  did  mail  it  back  to  the  head  office  the 
same  day,  26th  March,  and  on  April  4  he  re- 
ceived a  corrected  policy  in  accordance  with 
the  age  discrepancy  he  had  "reconciled." 

At  that  time,  Mr.  Ferris  says  that,  be- 
cause he  had  learned  of  the  then  illness  of 
the  assured,  he  did  not  hand  over  the  policy 
to  her.  He  said  he  knew  that  the  premium 
had  been  paid  and  that  the  company  had 
been   informed   of   the   payment. 

Now,  with  respect  to  the .  crucial  point  of 
the  delivery  of  the  policy,  what  is  the  proper 
inference  to  be  drawn  from  the  evidence  as 
to  whether  the  companys'  provincial  agent 
had  ascertained  "that  Dr.  Pratt's  confidential 
report  had  been  sent  in  and  that  it  was  satis- 
factory," and  that  he,  the  agent,  had  recon- 
ciled the  age  discrepancy?  Surely,  only  one 
inference  can  be  drawn.  He  "presumed,  he 
says,  that  he  went  to  see  Dr.  Pratt"  before 
going  to  see  the  insured.  He  cannot  remem- 
ber whether  he  saw  him  or  not.  It  was  his 
duty  to  see  him,  and  the  fact  that  after  "he 
presumed  he  called  upon  Dr.  Pratt"  he  went 
to  the  insured,  reconciled  the  age  discrep- 
ancy question,  recovered  the  excess  premium 
of  $4.15  from  her  required  because  the  as- 
sured's  [544]  next  birthday  would  be  65,  and, 
on  being  asked  whether  everything  was  all 
right  now,  replied  that  it  was — completes  the 
necessary  facts  to  enable  a  proper  inference 
to  be  drawn  from  them. 

The  inference  then  and  the  only  inference 
which  can  be  drawn  from  these  proved  facts 
is  that  he  had  fully  complied  with  his  in- 
structions as  to  Dr.  Pratt's  confidential  re- 
port,   and    had    subsequently    satisfactorily 
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"reconciled"  the  age  discrepancy  and  then 
received  the  excess  premium,  and  assured  the 
plaintiff  that  everything  was  all  right. 

It  seems  to  me  from  that  moment  the  con- 
tract of  assurance  was  complete,  and  that  the 
company  could  have  been  compelled  to  issue 
a  policy  in  accordance  with  it,  and  that,  if 
the  assured  died  in  the  meantime,  there  was 
a  contract  which  the  plaintiff,  as  beneficiary, 
could  have  enforced.  The  subsequent  illness 
of  the  assured  at  the  time  when  the  rectified 
policy  came  back  to  the  provincial  agent, 
namely,  the  4th  April,  could  not  operate  to 
annul  a  completed  contract.  Manual  delivery 
of  the  second  or  rectified  policy  was  not  es- 
sential to  complete  the  contract.  That  was 
complete  when  the  conditions  contained  in 
the  letter  from  the  general  manager  of  March 
18th  had  been  complied  with  or  at  any  rate 
when  the  new  policy  was  executed  and  for- 
warded unconditionallv  from  Toronto.  The 
policy  was  merely  the  evidence  of  the  con- 
tract. 

It  does  not  seem  to  me  that  the  withhold- 
ing of  the  manual  delivery  of  the  rectified 
policy  from  the  assured  by  the  provincial 
agent  on  April  4th,  after  he  had  uncondi- 
tionally received  it,  because  he  heard  the  as- 
sured was  then  ill.  could  in  any  way  operate 
to  destroy  or  impair  that  completed  contract. 

The  learned  judges  in  the  court  of  appeal 
for  New  Brunswick  [545]  "inclined  to  the 
view  that  the  first  policy  did  not  represent  a 
concluded  and  completed  contract  expressive 
of  their  true  intentions  between  the  parties.'' 

But,  apart  from  that  they  held  and,  as  I 
understand  their  reasons,  they  based  their 
judgment  upon  the  fact  that  the  condition 
(1)  of  the  policy  had  not  been  complied 
with  alike  as  to  its  delivery  and  the  sur- 
render of  the  official  receipt.  That  condition 
reads: — 

"'This  policy  shall  not  take  effect  until  the 
same  has  been  delivered,  the  first  premium 
paid  thereon  and  the  official  receipt  sur- 
rendered to  the  company  during  the  lifetime 
and  continued  good  health  of  the  assured." 

I  have  already  given  my  reasons  for  hold- 
ing that  there  was  a  legal  delivery  of  the 
policy,  if  not  when  the  first  policy  was  for- 
warded to  the  provincial  agent  and  the  in- 
structions enclosing  it  complied  with,  at  any 
rate  when  the  rectified  and  fully  executed 
policy  was  posted  from  Toronto  on  the  1st 
or  2nd  of  April,  directed  to  the  provincial 
agent  iHthout  any  conditiofia  as  to  its  de- 
li very.  That  unconditional  forwarding  of 
the  policy  to  the  provincial  agent  operated  in 
law  as  a  legal  delivery  from  its  posting. 
The  agont  says  distinctly  that  lie  did  not  get 
any  letter  of  instructions  from  the  company 
with  that  policy  They  simply  enclosed  the 
policy  and  the  official  receipt  to  him,  and,  as 
he  heard   the  assured  was   ill,  he   returned 


both  to  the  company,  and  did  not  hand  them 
over  to  the  assured.  As  to  the  full  premium, 
that  he  had  been  admittedly  paid  and  re- 
ceived, and  as  to  the  "surrender  of  the  official 
receipt,"  there  is  not  a  particle  of  evidence* 
that  I  can  find  shewing  that  any  such  official 
receipt  ever  was  given  to  the  assured  which 
could  be  surrendered.  On  the  contrary,  there 
was  merely  a  receipt  for  the  monies  paid 
given  by  the  provincial  agent,  and  it  could 
not  be  contended  and  was  not  contended 
that  such  a  receipt  was  in  any  sense  an 
official  [546]  receipt  such  as  that  referred  to 
in  condition  (1),  the  official  receipt  there 
mentioned  being,  as  I  understand  it,  sub- 
stantiallv  an  interim  insurance  issued  bv 
the  head  office  and  held  bv  the  assured  until 
he  receives  his  formal  policy,  and,  when  the 
latter  is  given  him,  the  receipt  is  to  be  sur- 
rendered. 

If  no  official  receipt  was  given  to  the  as- 
ured,  and  no  one  says  it  was,  and  there  is  no 
evidence  from  which  it  can  be  inferred  it  was, 
then  it  is  plain  that  its  "surrender"  could 
not  be  required  by  the  company  before  the 
policy  attaehed  and  that  part  of  condition 
(1)  would  not  be  applicable  at  all.  It  is 
surely  plain  and  clear  that  the  surrender  up 
of  the  "official  receipt"  is  only  necessary  in 
cases  where  such  a  receipt  has  been  delivered. 
In  this  case  there  is  no  pretence  that  it  was 
delivered. 

As  authority  for  this  position  taken  by 
me,  that  there  was  a  complete  delivery  of 
the  corrected  policy  when,  with  full  knowl- 
edge of  the  facts,  it  was  executed  by  the  of- 
ficials of  the  head  office  in  Toronto  and  mailed 
without  conditions  to  their  provincial  agent 
in  St.  John,  and,  secondly,  that,  when  re- 
ceived by  that  official,  he  had  no  power  to 
cancel  it,  and  that  physical  possession  of  the 
policy  by  the  assured  was  not  necessary  to 
complete  the  contract,  I. rely  not  only  upon 
the  case  already  cited  from  this  court,  but 
also  upon  the  well-known  case  decided  by 
the  Ilouse  of  Lords,  after  having  the  opinions 
of  the  judges  summoned  before  them,  of 
Xenos  V.  Wickham,  L.  R.  2  H.  L.  296. 

The  facts  of  that  case,  of  course,  are  differ- 
ent from  this,  but  the  principles  there  laid 
down,  it  seems  to  me,  govern  this  case.  It 
was  there  held  that 

"A  policy  of  insurance  purported  to  bo 
'signed,  sealed  and  delivered*  by  two  of  the 
directors  of  an  insurance  company  in  the 
presence  of  [547]  their  secretary,  and  accord- 
ing to  the  powers  vested  in  the  directors  by 
the  deed  of  settlement  of  the  company.  Thin 
statement  was  taken,  as  against  the  company, 
to  be  conclusive  that  it  was  not  only  duly 
signed  and  sealed,  but  also  duly  delivered. 

"A  pojicy  'signed,  sealed  and  deliviered* 
is  complete  and  binding  as  against  the  party 
executing  it,  though,  in  fact,  it  remains  in  his 
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possession,  unlesa  there  is  some  particular 
act  required  to  be  done  by  the  other  party  to 
declare  his  adoption  of  it." 

That  case  was  decided  in  1867.  Then, 
again,  in  1896,  the  case  of  Roberts  v.  Se- 
curity Co.  [1897]  1  Q.  B.  Ill,  was  decided  by 
the  court  of  appeal,  affirming  the  decision 
of  the  divisional  court. 

It  determined  two  points:  First,  that 
when  there  was  no  evidence  of  a  conditional 
delivery  and  when  the  policy  was  executed 
by  the  directors  of  the  company,  the  insur- 
ance became  effective  and  constituted  a  com* 
pleted  contract  of  insurance;  and,  secondly, 
that  by  the  recital  therein  the  defendants  had 
waived  the  condition  for  prepayment  of  the 
premium,  and,  therefore,  the  policy  had  at- 
tached. On  the  first  point,  the  language  of 
Lord  Esher  is  in  full  accord  with  the  decision 
of  the  House  of  Lords  in  Xenos  v.  Wickham, 
L.  R.  2  H.  L.  296,  and  admits  of  no  doubt  as 
to  the  law. 

The  learned  trial  judge  suggests  that  this 
decision  of  Roberts  v.  Security  Co.  [1897]  1 
Q.  B.  Ill,  had  been  questioned  by  the  Privy 
Council  in  the  appeal  of  Equitable  F.  etc. 
Office  V.  Ching  Wo  Hong  [1907]  A.  C.  96,  but 
a  reference  to  the  latter  case  shews  clearly 
that  the  observation  of  Lord  Davey,  in  de- 
livering the  opinion  of  the  Judicial  Com- 
mittee, was  confined  solely  to  the  second 
point  decided  in  Roberts  v.  Security  Co. 
[1897]  1  Q.  B.  Ill,  as  to  the  recital  in  the 
policy  operating  as  a  waiver,  and  had  noth- 
ing to  do  with  the  first  point  decided  that 
the  execution  of  the  policy  by  the  directors 
constituted  a  complete  [548]  contract,  al- 
though the  assured  had  not  received  physical 
delivery  of  thjc  policy. 

Then  there  was  the  case  of  Canning  v. 
Farquhar,  16  Q.  B.  D.  727,  where  the  court 
of  appeal  decided  that,  the  nature  of  the 
risk  having  been  altered  at  the  time  of  the 
tender  of  the  premium,  there  was  no  contract 
1)inding  the  company  to  issue  a  policy. 

But  in  the  case  before  us  there  is  no  pre- 
tence for  saying  that,  when  the  premium  was 
paid  in  full  and  accepted  by  the  provincial 
agent,  who  then  wrote  to  the  company,  and 
when  the  company,  acting  upon  their  agent's 
letter,  executed  the  new  or  later  policy,  the 
nature  of  the  risk  had  been  altered.  The 
learned  trial  judge,  on  this  crucial  point,  as 
I  have  already  pointed  out,  found  the  fact  in 
plaintiff's  favour. 

Lord  Esher,  in  that  case  of  Canning  v. 
Farquhar,  16  Q.  B.  D.  727,  says,  at  p.  731  :— 

"When  does  the  contract  of  insurance  com- 
mence? It  commences  at  the  time  when  the 
premium  is  offered." 

If  at  that  time  the  offer  of  the  premium  is 
accepted  and  there  has  been  no  change  in 
the  nature  of  the  risk,  the  negotiations  for  a 
contract  have  matured  and  the  contract  is 
complete. 


That  I  take  to  be  the  substance  of  the  deci- 
sion in  Canning  v.  Farquhar,  16  Q.  B.  D.  727. 

The  text  writers  on  the  subject  of  insur- 
ance are,  I  think,  quite  in  accord  with  what 
I  have  written  as  to  the  above  several  de- 
cisions which  are  binding  upon  us. 

The  grounds  of  my  judgment  for  allowing 
this  appeal  are  that  there  was  no  wilful  mia- 
statement  of  fact  in  the  application  for  in- 
surance by  the  deceased;  that  the  first  policy 
sent  to  the  assured  by  the  company  [549]  had 
been  sent  for  delivery  conditionally;  that 
the  two  conditions,  the  seeing  to  the  confi- 
dential report  of  Dr.  Pratt  and  the  "recon- 
cilement" of  the  discrepancy  between  the  ages 
of  the  assured  as  stated  by  her  and  that 
stated  by  Dr.  Pratt,  had  been  effected;  that 
at  the  time  the  assured  "was  in  good  health," 
and  the  trial  judge  so  found  the  facts;  that 
the  company  had  been  informed  by  its  agent 
of  the  true  facts  and  of  the  payment  to  its 
agent  of  the  full  premium  based  upon  the 
age  of  65,  and  had  then  (2nd  April,  1912), 
with  full  knowledge  of  all  material  facts, 
executed  the  second  or  corrected  policy  and 
mailed  it  to  the  agent  without  any  conditions 
attached;  that  the  contract  of  insurance  was, 
if  not  before,  then  at  least  fully  completed, 
and  that  there  was  no  power  on  the  part  of 
the  agent,  on  his  receipt  of  the  policy  with- 
out conditions  and  simply  on  his  then  hear- 
ing of  a  change  in  the  health  of  the  assured, 
to  withhold  the  policy  or  to  attempt  to  cancel 
a  completed  contract. 

I  am,  therefore,  of  opinion  that  the  appeal 
should  be  allowed  and  judgment  entered  for 
the  plaintiff  for  the  amount  of  the  policy 
executed  by  the  company  and  mailed  from 
Toronto  to  its  provincial  agent  in  St.  John 
on  the  2d  day  of  April,  1912,  $1,000,  with 
interest  from  the  due  date  of  that  policy, 
and  costs  in  all  the  courts. 

Idington,  J. — ^The  findings  of  fact  by  the 
learned  trial  judge  and  maintained  by  the 
court  of  appeal  have  reduced  anything  in- 
volved in  this  appeal  to  the  bare  question 
of  law  relative  to  the  delivery  of  the  policy 
in  question.  The  delivery  of  the  first  policy 
can  certainly  not  be  maintained  as  complete 
in  face  of  the  terms  of  the  letter  of  March 
18th,  1912,  by  the  general  manager  to  the 
provincial  manager.  If  the  [550]  conditions 
set  forth  in  that  communication  had  been 
complied  with,  then  it  would  be  fairly  argu- 
able that  the  company  had  intended  to  de- 
liver the  policy.  If,  for  example,  the  pro- 
vincial manager  had  been  able  to  reconcile 
Dr.  Pratt's  statement  that  the  applicant  was 
65  with  the  fact  that  the  applicant  had  given 
her  age  as  64,  there  would  have  been  much 
in  favour  of  the  appellant's  contention.  In- 
asmuch as  it  was  impossible  to  reconcile 
these  statements,  it  would  seem  to  have  been 
his  obvious  duty  to  return  the  policy  as  he 
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did.  There  10,  howerer,  a  statement  in  the 
application  which  must  be  taken  to  the  basis 
of  the  concensus  of  mind  between  the  parties 
and  to  govern  the  question  involved  herein 
relative  to  the  delivery.  The  application 
reads  thus: — 

'^That  any  policy  which  may  be  issued  un- 
der the  application  shall  not  be  in  force  until 
the  same  be  delivered  and  until  the  actual 
payment  to  and  acceptance  of  the  premium 
by  said  company,  or  its  authorized  agent,  in 
accordance  with  the  company's  rules,  during 
my  lifetime  and  continued  good  health,  and 
ssid  premium  shall  then  be  considered  to 
have  been  paid  and  the  insurance  to  have 
been  begun  at  the  due  date  named  in  the 
policy" 

In  pursuance  thereof  it  is  competent  for 
the  company  to  define  the  mode  of  delivery 
by  which  it  is  to  be  bound. 

The  first  condition  of  the  policy  pro- 
vides:— 

**1.  When  Policy  in  Force. — ^This  policy 
shall  not  take  effect  until  the  same  has  been 
delivered,  the  first  premium  thereon  paid  and 
the  official  receipt  surrendered  to  the  com- 
pany during  the  lifetime  and  continued  good 
health  of  the  assured.^' 

It  seems  to  me  impossible  within  the  lan- 
guage of  that  condition  to  hold  that  it  had 
been  the  intention  of  the  company  to  de- 
liver, or  be  held  as  having  delivered,  any 
policy  unless  and  until  the  condition  had 
been  complied  with. 

As  the  policy  and  official  receipt  for  the 
premium  [551]  were  not  dealt  with  within 
the  terms  of  the  said  condition,  the  com- 
pany cannot,  I  think,  be  held  bound. 

To  hold  otherwise  would  seem  to  conflict 
with  the  supreme  rule,  relative  to  the  com- 
mon purpose  or  intention  of  the  parties 
thereto,  which  must  govern  this  and  every 
other  contract. 

The  courts  in  both  the  cases  of  Roberts  ▼. 
Security  Co.  [1897]  1  Q.  B.  Ill,  and  the 
Xorth  American  L.  Ins.  Co.  v.  Elson,  33  Can. 
Sup.  Ct.  383,  so  much  relied  upon  by  appel- 
lant, observed,  or  intended  to  observe,  that 
rule,  and  only  decided  that,  after  fully  as- 
senting to  an  insurance  contract,  the  insurer 
could  not  recede. 

This  company,  now  respondent  herein, 
would  seem  to  have  taken  special  pains  to 
avoid  any  misunderstanding  by  courts  of  its 
intention,  though  it  may  thereby  have  mis- 
led others. 

I  think  the  appeal  must  be  dismissed  with 
costs. 

ANOLiir,  J. — ^There  was  no  delivery  of  the 
first  policy  of  insurance — ^that  sued  upon. 
By  a  condition  of  the  application,  delivery  of 
the  policy  was  made  a  prerequisite  of  the 
creation  of  contractual  liability.    The  present 


case  is  in  several  particulars  distinguishable 
from  North  American  L.  Ins.  Co.  v.  Elson,  33 
Can.  Sup.  Ct.  383,  relied  on  by  the  appellant, 
notably  in  that  in  the  case  now  at  bar  the 
policy  was  sent  to  the  company's  agent  not 
for  unconditional  delivery,  as  in  the  Elson 
Case,  33  Can.  Sup.  Ct.  383,  but  to  be  de- 
livered only  upon  conditions  stated  in  the 
letter  from  the  company  to  their  agent  refer- 
ring to  it.  Instead  of  delivery  being  made 
when  the  agent  called  at  the  applicant's 
residence  on  the  26th  of  March,  he  became 
satisfied  that  there  had  been  a  misstatement 
of  the  age  of  the  applicant — one  of  the  mat- 
ters subject  [552]  to  which  the  policy  had 
been  forwarded  mentioned  in  the  company's 
letter.  He  appears  to  have  explained  to  the 
applicant's  daughter  (the  plaintiff  in  this 
action),  with  whom  he  dealt  on  her  mother's 
behalf,  the  effect  which  the  difference  between 
the  age  stated  in  the  policy  and  the  actual 
age  of  the  applicant  would  have  upon  the 
amount  that  would  be  payable  under  the  poli- 
cy, and  also  to  have  informed  her  that  for 
a  slight  additional  premium  a  policy  could 
be  obtained  which  would  entitle  the  bene- 
ficiary to  the  full  amount  of  the  insur- 
ance. Thereupon  it  was  determined  that 
such  a  policy  should  be  taken  rather  than 
the  policy  which  the  company  had  sent  to 
the  agent,  and  the  policy  so  sent  was  accord- 
ingly returned  by  the  agent  to  the  company 
at  Toronto  with  the  additional  amount  of 
premium  which  he  had  obtained  from  the  ap- 
plicant's daughter.  A  second  policy  of  in- 
surance was  thereupon  prepared  and  forward- 
ed to  the  agent,  but  it  was  not  delivered 
by  him  because  he  learned  that  the  insured 
was  ill.  The  evidence  clearly  establishes 
that  when  the  agent  visited  the  house  of  the 
insured  on  the  26th  of  March  for  the  purpose 
of  discussing  the  difficulty  arising  out  of  the 
misstatement  of  age  in  the  application  for 
the  first  policy,  the  applicant  had  already 
become  ill.  She  never  recovered  and  died 
on  the  7th  of  April.  Her  daughter  deposes 
that  she  had  been  continuously  ill  for  about 
three  or  four  weeks  before  her  death,  and 
there  is  no  contradiction  of  this  evidence. 
In  face  of  it,  the  finding  of  the  learned  trial 
judge  that  the  plaintiff^s  mother  was  in 
good  health  on  the  26th  of  March  is  some- 
what difficult  to  understand.  The  applica- 
tion made  continued  good  health  of  the  in- 
sured at  the  time  of  payment  and  acceptance 
of  the  premium  a  condition  of  the  policy 
coming  into  force.  The  conclusion,  therefore, 
seems  [553]  inevitable  that  the  risk  never 
attached,  and  that  the  judgment  dismissing 
the  plaintiff's  action  is  correct  and  must  be 
affirmed. 

Bbodeub,  J. — ^This  is  an  action  concerning 
a  contract  of  insurance  instituted  in  the  fol- 
lowing circumstances: — 
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In  the  month  of  March,  1912,  the  plaintifTe 
mother,  Mrs.  Donovan,  expressed  her  wish 
to  the  agent  of  the  respondent  company  to 
take  a  life  insurance  policy  for  $1,000.  As 
she  was  then  64  years  of  age,  the  agent,  how- 
ever, would  not  receive  the  application  before 
conferring  with  the  company.  He  came  back 
to  Mrs.  Donovan's  residence  a  few  days  after, 
and  an  application  was  made  for  a  policy. 

She  did  not  know  how  to  read  and  write 
at  all;  the  necessary  answers  were  written 
by  the  agent.  She  declared  that  she  was  64 
years  of  age,  and  the  agent,  instead  of  en- 
tering 65  as  being  her  next  birthday,  as  re- 
quired by  the  printed  form,  inserted  by  mis- 
take 64,  and  received  the  payment  as  based 
upon  the  age  of  64. 

When  she  was  examined  by  the  doctor  she 
must  have  made  the  same  declaration  about 
her  age,  but  the  doctor  properly  entered 
65  as  being  her  next  birthday. 

The  policy  was  issued  by  the  company  and 
sent  to  the  provincial  manager  in  St.  John, 
N.  B.  He  was  advised,  however,  that  before 
delivering  the  policy  he  should  "also  recon- 
cile Dr.  Pratt's  statement  that  the  applicant 
is  sixty-five,  whereas  the  applicant  herself 
gives  her  age  as  sixty-four.  In  a  case  of  this 
kind,  in  future,  in  view  of  the  age,  it  is  best 
that  proof  of  age  be  submitted  with  a  view 
of  the  same  being  admitted  on  the  policy." 

On  the  26th  of  March  the  provincial  man- 
ager called  at  the  home  of  the  assured  with 
the  policy,  and  the  following  occurred,  as 
told  by  the  plaintiff: — 

[554]  Q.  Mr.  Ferris  came  to  the  shop,  did 
he? 

A.  Yes. 

Q.  You  saw  him  personally? 

A.  Yes. 

Q.  Just  tell  us  what  took  place,  what  he 
said  to  you? 

A.  He  said  he  brought  the  policy  and  he 
opened  it  and  he  told  me  it  was  for  $800; 
there  was  a  mistake  of  one  year  in  the  age. 

Q.  Did  he  say  this? 

A.  Yes,  he  said  that.  So  he  said  to  secure 
the  other  $200»  to  pay  a  few  more  dollars, 
and  that  would  make  the  thousand;  so  he 
took  away  the  policy  and  said  it  would  be 
nine  or  ten  days  before  the  other  would  come 
l)ack,  but  in  the  meantime  that  it  was  all 
right. 

Q.  What  did  you  do  when  he  said  that? 

A.  I  gave  him  the  balance. 

Q.  How  much? 

A.  I  gave  him  a  five-dollar  bill  and  he 
gave  me  some  change  back. 

Q.  You  gave  him  what  he  asked? 

A.  Yes,  I  gave  him  what  he  asked. 

Q.  What  did  he  say  then  ? 

A.  He  said  it  might  be  nine  or  ten  days 
before  the  policy  would  come  back,  but  in 
the  meantime  everything  was  all  right;  that 
was  all  the  conversation. 


At  that  time  the  insured  was  in  good 
health.  Unfortunately,  she  took  sick  a  few 
days  after,  and  she  died  on  the  7th  of  April. 

In  the  meantime  the  policy  was  sent  back 
to*  Toronto  to  be  modified  or  to  have  a  new 
one  issued  and  a  new  one  was  issued  on  the 
Ist  of  April.  When  the  agent  received  il, 
he  did  not  make  the  delivery  immediately, 
because  he  heard  that  the  insured  was  sick, 
and  after  her  death  he  went  and  offered  to 
return  the  money. 

The  question  is  whether  the  plaintiff,  in 
those  circumstances,  as  a  beneficiary  under 
the  policy  of  insurance,  would  be  entitled  to 
recover. 

In  the  policy  it  was  provided  that,  in  order 
that  a  policy  should  be  binding,  it  should  be 
delivered.  It  is  contended  by  the  respondent 
that  there  was  no  delivery  in  the  present  case, 
and  that,  consequently,  the  contract  was  not 
binding. 

[555]  It  was  decided  in  the  case  of  North 
American  L.  Assur.  Go.  v.  Elson,  33  Can.  Sup. 
Ct.  383,  that  an  insurance  policy  having  been 
sent  from  Toronto  on  the  27th  September  to 
the  company's  agent  at  Winnipeg  and  for- 
warded by  him  on  October  1st  to  the  insured, 
that  the  contract  of  insurance  was  complete; 
that  the  policy  and  receipt  were  delivered 
when  the  papers  were  mailed  at  Toronto  on 
the  27th  September. 

It  was  contended  in  this  case  that  the  poli- 
cy was  binding,  and,  relying  on  that  judgment 
in  the  case  of  Elson  (1),  that  the  policy 
was  duly  delivered  when  it  was  mailed  from 
Toronto.  But  the  instructions  given  by  the 
company  to  their  provincial  manager  in  New 
Brunswick  not  to  deliver  the  policy  until 
he  would  have  reconciled  the  different  ages 
given  by  the  agent  and  by  the  doctor  may  and 
must  affect  the  case  and  lead  me  to  distin- 
guish this  case  from  the  Elson  Case  ( 1 ) . 

But  when  the  facts  had  been  ascertained 
by  the  provincial  manager  of  the  respondent 
and  when  he  goes  to  the  insured  with  the 
policy  and  when  the  facts  and  circumstanceA 
reported  above  have  taken  place,  can  it  be 
said  that  there  was  actual  delivery? 

I  am  inclined  to  answer  that  question  in 
the  aflirmative. 

Constructive  delivery  has  taken  place.  It 
is  true  that  the  policy  had  been  given  back 
to  the  manager  to  have  another  one  issued 
for  a  larger  amount,  but  there  was,  according 
to  my  opinion,  a  binding  contract,  which 
bound  the  respondent  company  for  at  h^ast 
$800.  The  representations  with  regard  to 
the  age  of  the  insured  are  not  suflicient  to 
invalidate  the  contract,  because  it  was  for- 
mally stated  that  if  some  [566]  errors  happ<>n 
with  regard  to  the  age,  the  amount  of  the 
policy  or  the  premiums  varied. 

I  have  come  to  the  conclusion  that  there 
was  a  binding  contract  for  $800,  and  that 
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the  judgment  of  the  courts  below  dismissing 
appellant's  action  should  be  reversed 

The  appeal  should  be  allowed,  with  costs 
of  this  court  and  of  the  courts  below. 

Appeal  dismissed  with  costs. 

NOTE. 

The  reported  case,  giving  a  rigid  construe* 
lion  to  a  provision  of  an  insurance  policy 
that  it  shall  not  take  effect  until  delivery, 
holds  that  the  policy  in  suit  did  not  become 
effective.  It  appears  that  the  insurer  ac- 
cepted the  application  and  sent  the  policy 
to  its  local  agent  with  instructions  not  to 
4leliver  it  until  a  certain  discrepancy  had 
been  reconciled.  The  agent  reconciled  the 
discrepancy  in  question,  collected  an  addi- 
tional premium  made  necessary  by  the 
change,  and  on  his  report  a  new  policy  was 
sent  to  him  for  delivery,  but  did  not  reach 
him  until  the  insured  had  become  ill.  The 
earlier  cases  discussing  the  question  when 
a  contract  of  insurance  is  consummated  are 
reviewed  in  the  notes  to  the  following  cases: 
Hartford  F.  Ins.  Co.  v.  Whitman,  9  Ann. 
Cas.  218;  Bell  v.  Hudson  Bay  Ins.  Co.  21 
Ann.  Cas.  788;  Mutual  L.  Ins.  Co.  v.  Jordan, 
Ann.  Cas.  1916B  674;  New  York  L.  Ins.  Co. 
V.  Babcock,  69  Am.  St.  Rep.  134,  and  Steph- 
enson V.  Allison,  138  Am.  St.  Rep.  26. 
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ConTietion  of  Inelvded  Offense. 

Accused,  convicted  of  assault  with  intent 
to  do  great  bodily  harm,  cannot  complain 
that  the  evidence  showed  that  he  should  have 
been  convicted  of  assault  with  intent  to  kill. 

Asaavlt  —  Defenses  ^  Defense  of  Habi- 
tation. 

One  assaulted  in  his  habitation  need  not 
retreat,  but  may  repel  force  with  force. 
[See  note  at  end  of  this  case.] 

Same. 

One  unlawfully  in  a  dwelling  must  be 
warned  to  leave  before  the  occupant  may  use 
force  to  eject  him,  but  a  person  or  persons 
entering  such  dwelling  without  right,  as  with 
violence,  may  be  repelled  or  ejected  with  all 
nt'cessary  force,  and  without  warning. 

[St-e  note  at  end  of  this  case.] 
Ann.  Cas.  191TD — 19. 


Instmetions  —  Keeessity  of  Request  -» 
Effect  of  Erroneons  Reqnest. 

In  a  prosecution  for  assault  with  intent  to 
murder,  where  an  erroneous  requested  in- 
struction on  the  issue,  raised  by  the  proof 
of  defense  of  habitation,  served  to  call  the 
attention  of  the  court  thereto,  the  failure  of 
tlie  court  tu  submit  such  issue  to  the  jury 
under  a  proper  instruction  is  error. 

Assanlt   —   Defenses   — -   Supposed     In- 
truder. 

One  unaware  that  persons  entering  his 
dwelling  are  officers,  supposing  them  mere 
intruders,  may  r(?sort  to  such  force  to  eject 
them  as  a  reasonably  cautious  and  prudent 
man  would  use  under  like  circumstances, 
without  incurring  criminal  responsibilitv. 

[8ee  Ann.  Cas.  1914B  641.] 

Instmetions  —  Abstract  Instmetions. 

Instmetions  should  be  concrete  as  to  each 
issuable  fact,  and  not  abstract. 

Appeal  from  District  Court,  Hamilton 
county:     Wbiqiit,  Judge. 

Criminal  action.  Charles  Cessna  convicted 
of  assault  with  intent  to  do  great  bodily 
injury  and  appeals.  The  facts  are  stated  in 
the  opinion.    Revicbsed. 

D.  C.  Cha4te  and  R.  O.  Remley  for  appel- 
lant. 

George  Coaaon,  W.  8.  Rankin  and  0.  J, 
Henderson  for  appellee. 

[727]  Ladd,  J.— The  defendant,  with  his 
family,  resided  in  the  second  story  of  a  flat, 
and  at  about  9  o'clock  in  the  evening  of 
October  29,  1913,  Rufus  E.  Nelson,  sheriff  of 
Hamilton  county,  with  his  deputy,  C.  D. 
Carl,  night  policeman,  Bert  Williams,  and 
Herman  Hutledge,  entered  from  the  hallway 
a  room  about  18  feet  long  and  12  feet  wide. 
Immediately  thereafter,  defendant  came  in 
through  a  door  at  the  opposite  corner  and, 
according  to  the  testimony  of  Nelson,  said, 
"It's  me  you  are  looking  for,  is  it?"  and 
pointed  an  army  gun  at  Carl,  who  cried, 
"Cessna,  don't  shoot."  Nelson  moved  a  little 
toward  him,  when  he  turned  the  gun  on  Nel- 
son, and,  as  some  of  the  witnesses  say,  the 
hammer  clicked  as  though  he  had  pulled  the 
trigger.  He  was  then  overpowered;  but,  as 
is  said  by  witnesses  for  the  state,  told  his 
son  to  get  the  gun  and  "shoot  these  fellows," 
and  also  asked  for  a  knife,  declaring,  "I  will 
cut  the  guts  out  of  the  g —  d —  s —  of  a  b — 
of  a  Norwegian."  No  information  had  been 
filed  against  the  defendant,  and  he  was  not 
informed  by  the  sheriff  or  any  other  of  those, 
present  that  they  were  officers.  Tlie  evidence 
on  behalf  of  the  state  tended  to  show  that 
the  defendant  was  not  intoxicated,  and  Rob- 
ertson, who  was  visiting  at  the  place  with 
defendant's  father-in-law,  testified  that  before 
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the  officers  came,  defendant  had  said  that  "if 
that  marshal  comes  up  here  to-night  I  am 
going  to  kill  him.  I  am  going  to  spill  his 
blood  on  this  floor." 

It  seems  that  Mrs.  Cessna  had  become 
frightened  because  of  defendant's  having  been 
drinking  during  the  day,  and  had  called  the 
night  policeman.  On  the  other  hand,  de> 
fendant  testified  that  on  the  way  home  from 
doing  carpenter  work  the  day  previous,  he 
had  noticed  some  geese  flying  and  concluded 
to  take  his  rifle  with  him  to  sec  if  he  could 
get  some  of  them;  that  he  cleaned  up  the 
gun,  loaded  it  with  five  shells,  put  two  quarts 
of  whisky  in  his  suitcase  with  some  tools; 
but,  as  "it  was  kind  of  stormy,"  concluded 
not  to  go  out,  and,  as  he  testified,  "about  10 
o'clock  that  morning  when  I  found  that  I 
wasn't  going  back  to  work,  I  opened  one  of 
the  quart  bottles  from  my  suitcase  and  began 
drinking.  About  2  o'clock,  I  [728]  lost  that 
one,  misplaced  it,  and  so  I  opened  the  other 
one."  He  testified  farther  that  he  did  not 
know  how  long  he  continued  drinking,  wheth- 
er he  ate  dinner  or  supper  or  not,  and  that 
he  had  no  recollection  whatever  of  the  sheriff 
and  those  with  him  having  come  to  his  house 
or  entered  the  room  or  of  anything  whatever 
that  occurred  there,  and  he  denied  having 
made  the  threat  testified  to  by  Robinson. 

I.  Several  questions  are  raised  in  the  rec- 
ord, and  the  first  of  these  is  that  the  evidence 
did  not  justify  ct  conviction  of  the  particular 
offense  of  assault  with  intent  to  inflict  great 
bodily  injury,  it  being  contended  that,  as  the 
gun  was  pointed  at  the  head  of  the  defendant, 
he  must  have  intended  to  kill,  if  he  enter- 
tained any  intent,  and  therefore  could  not 
have  been  guilty  as  found  in  the  verdict.  But 
the  sheriff  testified  that  "he  pulled  the  gun 
on  to  Carl  and  on  to  me,  and  in  the  same 
position  he  had  it  on  Carl,"  and  that  "he 
pulled  the  gun  on  to  Carl."  Carl  testified 
that  the  gun  was  pointed  at  Nelson's  head 
or  upper  part  of  his  body  when  he  snapped 
the  trigger,  so  that  the  jury  was  not  required 
to  find  that  it  was  aimed  at  the  sheriff's 
head,  as  assumed  by  appellant.  There  was 
room,  then,  to  find  his  purpose  as  the  jury 
found,  and  the  defendant  cannot  complain  if 
the  jury  was  lenient  in  convicting  him  of  a 
lower  offense  than  it  might  under  the  evi- 
dence, 

II.  Appellant  complains  of  the  refusal  to 
give  the  following  instruction: 

"You  are  further  instructed  that  if  you 
find  that  the  sheriff  and  officers  summoned 
a  posse  of  citizens,  and  with  them,  they  went 
to  the  home  of  defendant,  and  while  there, 
without  any  warrant  for  his  arrest,  and  while 
defendant  was  in  no  manner  violating  the 
law,  and  if,  without  first  making  themselves 
known  to  defendant  and  informing  him  the 
object  of  their  visit,  they  endeavored  to  over- 


power and  take  him,  then  the  resistance  of 
the  defendant  was  not  unlawful,  [729]  and 
if,  in  making  such  defence,  defendant  pointed 
a  gun  at  the  ofldcers,  he  is  not  guilty  of  as- 
sault with  intent  to  murder,  or  assault  with 
intent  to  commit  manslaughter,  or  assault 
with  intent  to  do  great  bodily  injury,  or  of 
simple  assault,  and  must  therefore  be  acquit- 
ted by  you." 

Though  this  does  not  correctly  state  the 
law,  it  did  direct  the  attention  of  the  court 
to  a  very  important  issue,  which  was  not 
alluded  to  in  the  instructions.  The  defend- 
ant was  in  his  own  dwelling  and  not  engaged 
in  the  commission  of  any  offense.  The  sher- 
iff with  his  posse  entered  in  the  night-time 
without  any  intimation  as  to  their  purpose, 
and,  as  might  have  been  found,  unknown  by 
defendant  to  liave  been  officers  of  the  law. 
Had  the  sheriff  intended  to  arrest  him,  he 
should,  if  afforded  an  opportunity  so  to  do, 
have  so  informed  him,  and  also  of  the  cause 
of  the  arrest,  of  his  authority  to  do  so,  that 
he  was  a  peace  officer  and  that  defendant 
must  submit.  Sec.  5199,  Code.  Being  un- 
aware that  he  was  about  to  be  arrested,  the 
defendant  might  have  assumed  that  the  sher- 
iff and  his  po^e  were  intruders  and  have 
taken  such  reasonable  precautions  to  protect 
his  home  as  an  ordinarily  cautious  man 
would  under  like  circumstances.  The  doc- 
trine that  every  man's  house,  however  hum- 
ble, is  his  castle  and  he  may  protect  it 
against  invasions  had  its  origin  when  the 
peace  of  the  body  politic  as  well  as  of  indi- 
viduals depended  on  the  maintenance  of  the 
inviolability  of  houses  as  castles,  and  it  still 
exists  with  equal  reason  for  the  maintenance 
of  the  inviolability  of  houses  as  homes.  1 
Wharton's  Crim.  Law,  Sec.  634.  A  person 
when  assaulted  in  his  habitation  is  not  re- 
quired to  retreat,  but  may  meet  force  with 
force.  State  v.  Middleham,  62  la.  150,  17 
N.  W.  446;  State  v.  Bennett,  128  la.  713, 
5  Ann.  Cas.  997,  105  N.  W.  324.  And  he 
may  defend  his  habitation,  not  as  property, 
but  because  this  may  be  necessary  to  the  pro- 
tection of  himself  and  family.  The  principle 
is  well  expressed  in  State  v.  Patterson,  45 
Vt.  308,  12  Am.  Rep.  200: 

[730]  "The  idea  that  is  embodied  in  the 
expression  that  a  man's  house  is  his  castle 
is  not  that  it  is  his  property,  and,  as  such, 
he  has  the  right  to  defend  and  protect  it  by 
other  and  more  extreme  means  than  he  might 
lawfully  use  to  defend  and  protect  his  shop, 
his  office,  or  his  barn.  The  sense  in  which 
the  house  has  a  peculiar  immunity  is  that  it 
is  sacred  for  the  protection  of  his  person  and 
of  his  family.  An  assault  on  the  house  can 
be  regarded  as  an  assault  on  the  person,  onl^^ 
In  case  the  purpose  of  such  an  assault  be 
injury  to  the  person  of  the  occupant  or  mem- 
bers of  his  family,  and,  in  order  to  accom- 
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plish  this,  the  assailant  attacks  the  castle  in 
order  to  reach  the  inmates.  In  this  view,  it 
is  said  and  settled  that,  in  such  case,  the 
inmate  need  not  flee  from  his  house  in  order 
to  escape  from  being  injured  by  the  assail- 
ant, but  he  may  meet  him  at  the  threshold, 
and  prevent  him  from  breaking  in  by  any 
means  rendered  necessary  by  the  exigency; 
and  upon  the  same  ground  and  reason  as  one 
may  defend  himself  from  peril  of  life  or  great 
bodily  harm,  by  means  fatal  to  the  assailant, 
if  rendered  necessary  by  the  exigency  of  the 
assault." 

Of  course,  one  who  is  lawfully  in  a  habita- 
tion must  have  warning  to  leave  before  force 
may  lawfully  be  applied,  but  this  having  been 
done,  force  reasonably  and  apparently  neces* 
sary  to  expel  may  be  resorted  to.  But  if  the 
person  or  persons  entering  or  who  have  en- 
tered are  intruders  and  violent,  and  there 
without  right,  then  such  warning  is  not  es- 
tsential,  and  the  same  rule  with  respect  to 
the  application  of  force  is  applicable.  The 
rules  are  accurately  stated  in  1  Bishop's  New 
Crim.  It.  Sec.  859: 

'*If  a  man  enters  another's  dwelling  house 
peaceably,  on  an  implied  license,  he  cannot 
be  ejected  except  on  request  to  leave,  fol- 
lowed by  no  more  than  the  necessary  and 
proper  force,  even  though  misbehaving  him- 
self therein.  Yet  if  the  entry  itself  is  with 
violence,  or  is  opposed,  no  request  to  depart 
need  precede  the  act  of  turning  out;  since 
the  [731]  trespasser  knows,  as  well  without 
express  words  as  with,  that  his  absence  is 
desired." 

The  jury  might  have  concluded  that  de* 
fendant  was  unaware  that  the  persons  enter- 
ing were  officers  and  supposed  them  mere 
intruders;  and  if  so,  should  have  been  in- 
structed that  if  they  so  found,  defendant 
might,  in  repelling  them  from  his  dwelling, 
resort  to  such  force  as  a  reasonably  cautious 
and  prudent  man  would  have  done  under  like 
circumstances,  and  that  if  defendant  so  did, 
and  did  what  such  a  man  would  have  done, 
he  should  be  acquitted;  and  on  the  other 
hand,  if  excessive  force  was  used,  or  if  such 
cautious  and  prudent  person  would  not  make 
uBe  of  the  gun  as  defendant  did,  the  defend- 
ant should  have  been  convicted. 

The  record,  in  view  of  the  request,  was  such 
as  to  exact  the  submission  of  this  issue  to 
the  jury,  and  the  omission  so  to  do  was  error. 
In  view  of  another  trial,  it  is  suggested  that 
the  jury  be  instructed  concretely  instead  of 
abstractly  as  to  the  intent  with  which  de- 
fendant may  have  acted. 

Reversed. 

Deemer,  C.  J.,  Gaynor  and  Salinger,  JJ., 
concur. 
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NOTE. 


Defense  of  Property  as  JnstiflcatioBL 
for  Assault. 

Introductory,  291. 
General  Rule,  291. 
Assault  on  Officer,  293. 
Degree  of  Force: 

Generally,  296. 

Use  of  Deadly  Weapon,  296. 

Defense  of  Habitation,  298. 

Question  for  Jury,  299. 
Reality  of  Threatened  Danger,  300. 
Notice  to  Desist,  301. 
Persons  Entitled  to  Defend  Property,  302, 


Introductory, 

While  an  attack  or  aggression  against  the 
property  of  another  necessarily  includes  the 
offense  of  trespass,  this  note  is  intended  to< 
include  only  those  cases  in  which  the  defense 
relied  on  to  justify  an  assault  embodies  pri^ 
marily  the  protection  of  property.  The 
right  to  justify  an  assault  on  the  ground  of 
trespass  generally  is  treated  in  the  notes  to 
Slingerland  v.  Gillespie,  1  Ann.  Gas.  886,  and 
State  V.  Flanagan,  reported  post,  this  volume, 
at  page  305.  Further,  this  note  is  not  in- 
tended to  include  cases  dealing  with  the  rights 
and  liabilities  arising  from  an  assault  com- 
mitted in  an  attempt  to  recapture  property 
either  real  or  personal.  For  cases  dealing 
with  the  recaption  of  personal  property  see 
the  note  to  Stanley  v.  Payne,  6  Ann.  Gas. 
501.  As  to  the  liability  of  the  owner  or 
occupant  of  premises  for  an  assault  commit- 
ted in  removing  a  disorderly  person  there- 
from, see  the  notes  to  Holden  v.  Carraher,  11 
Ann.  Gas.  724,  and  Noonan  v.  Luther,  Ann- 
Gas.  1914A  1038.  The  liability  of  a  person 
calling  a  dog  to  his  assistance  in  ejecting  a 
trespasser  is  treated  in  the  note  to  Ryan  v. 
Marren,  Ann.  Gas.  191 5B  760;  and  the  lia- 
bility for  homicide  committed  in  defense  of 
the  habitation  is  discussed  in  the  note  t<v 
Newman  v.  State,  21  Ann.  Gas.  718.  Since 
the  rules  of  law  governing  the  liability  of 
the  owner  of  property  for  an  assault  in  de- 
fending it  against  aggression  are  applicable 
alike  to  a  civil  action  for  damages  and  a 
criminal  prosecution,  no  attempt  has  been 
made  to  separate  the  civil  and  criminal  eases. 
They  may,  however,  be  readily  distinguished, 
when  so  desired,  by  the  style  of  the  case. 

Oeneral  Rule, 


As  an  incident  to  the  right  to  acquire  and 
own  property  recognized  by  the  laws  of  all 
civilized  communities,  the  owner  has  the 
right  to  defend  and  protect  it  against  aggres- 
sion,  and   if  he  commits   an   assault  in   so> 
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doing  the  law  will  justify  him.  Blackstone 
says :  *'In  defense  of  my  goods  or  possession, 
if  a  man  endeavors  to  deprive  me  of  them, 
I  may  justify  laying  hands  upon  him  to  pre- 
vent him;  and  in  case  he  persists  with  vio- 
lence, T  may  proceed  to  beat  him  away.  .  .  . 
And,  if  sued  for  this  or  the  like  battery,  he 
may  set  forth  the  whole  case,  and  plead  that 
he  laid  hands  upon  him  gently,  molliter 
manus  imposuit,  for  this  purpose."  3  Bl. 
Com.  120.  This  doctrine  finds  universal  sup- 
port in  the  adjudicated  cases,  from  which 
may  be  deduced  the  general  rule  that  a  per- 
son in  possession  of  property,  either  as  owner 
or  as  the  agent  or  servant  of  the  owner,  may 
justify  a  charge  of  assault  and  battery  by  al- 
leging and  proving  that  in  defense  of  the 
property,  and  to  protect  it  from  threatened 
and  impending  injury  or  destruction  at  the 
hands  of  the  person  assaulted,  he  used  such 
force  and  no  more  than  was  necessary  to 
prevent  the  injury  or  loss. 

England, — Jones  v.  Tresilian,  1  Mod.  36, 
86  Eng.  Rep.  (Reprint)  713;  Weaver  v.  Bush, 
8  T.  R.  78,  101  Eng.  Rep.  (Reprint)  1276; 
Polkinhorn  v.  Wright,  8  Q.  B.  197,  55  E.  C. 
L.  197,  115  Eng.  Rep.  (Reprint)  849;  Alder- 
son  V.  Waistell,  1  C.  &  K.  358,  47  E.  C.  L. 
368;  Reg.  v.  SuUivan,  C.  &  M.  209,  41  E.  C. 
L.  118. 

Canada, — McQuarrie  v.  Duggan,  44  Nova 
Scotia  185,  8  East.  L.  Rep.  5. 

VrUted  Btatea.—VJfTight  v.  Southern  Exp. 
Co.  80  Fed.  85.  See  also  Denver,  etc.  R.  Co. 
V.  Harris,  122  U.  S.  597,  7  S.  Ct.  1286,  30 
U.  S.  (L.  ed.)   1146. 

Alabama.— Riddle  v.  Brown,  20  Ala.  412, 
56  Am.  Dec.  202. 

California. — Townsend  v.  Briggs,  99  Cal. 
481,  34  Pac.  116. 

CoZorocto.—C  oshen  v.  People,  22  Colo.  270, 
44  Pac.  603. 

Connecticut. — ^Baldwin  v.  Hayden,  6  Conn. 
453;  Heminway  v.  Heminway,  58  Conn.  443, 
19  Atl.  766;  Mathews  v.  Livingston,  86  Conn. 
263,  Ann.  Cas.  1914A  195,  85  Atl.  529. 

Delaware, — State  v.  Brittingham,  2  Boyce 
330,  80  Atl.  242. 

Hawaii. — Territory  v.  Savidge,  14  Hawaii 

286. 

/«*noM.— Allen  v.  People,  82  111.  610; 
Wharton  v.  People,  8  111.  App.  232;  Devor 
V.  Knauer,  84  111.  App.  184;  Winter  v.  At- 
kinson, 92  111.  App.  102. 

/wdtafifl.— Rauck  v.  State,  110  Ind.  384,  11 

N.  E.  450. 

It>wa. — BiggB  V.  Seufferlein,  164  la.  241, 
145  N.  W.  507,  L.R.A.1915F  073. 

Kentucky, — ^Tribble  v.  Frame,  7  J.  J. 
Marsh.  599-616,  23  Am.  Dec,  439;  McClelland 
V.  Kay,  14  B.  Mon.  103;  Howell  v.  Hopkins, 
;8  Ky.  L.  Rep.  627. 


Massachusetts. — Com.  v.  Donahue,  148 
Mass.  529,  20  N.  E.  171,  12  Am.  St.  Rep. 
591,  2  L.R.A.  623. 

Michigan. — ^Ayres  v.  Birtch,  35  Mich.  501 ; 
Phillips  V.  Jamieson,  51  Mich.  153,  16  X.  W. 
318;  Carter  v.  Sutherland,  52  Mich.  597,  18 
N.  W.  375;  People  v.  Foss,  80  Mich.  559,  45 
N.  W.  480,  20  Am.  St.  Rep.  532,  8  L.R.A. 
472. 

Missouri. — State  v.  Dooley,  121  Mo.  591, 
26  S.  W.  558. 

Montana, — State  v.  Howell,  21  Mont.  165, 
53  Pac.  314. 

'Nebraska. — Fossbinder  v.  Svitak,  16  Neb. 
499,  20  N.  W.  866. 

Sew  Jersey. — ^Moore  v.  Cambden,  etc.  R. 
Co.  74  N.  J.  L.  498,  65  Atl.  1021,  122  Am. 
St.  Rep.  399. 

yew  York, — Scribner  v.  Beach,  4  Denio 
448,  47  Am.  Dec.  265;  Harrington  v.  People, 
6  Barb.  607;  Kerrains  v.  People,  60  N.  Y. 
221,  19  Am.  Rep.  158;  Bliss  v.  Johnson,  73 
N.  Y.  529. 

North  Carolina, — State  v.  Morgan,  26  N.  C. 
186,  38  Am.  Dec.  714. 

Pennsylvania. — Overdeer  v.  Lewis,  1  Watts 
&  S.  90,  37  Am.  Dec.  440;  Com.  v.  Gillam, 
8  Serg.  &  R.  50;  Com.  v.  Mitchel,  2  Pars. 
Eq.  Cas.  431. 

South  Carolina. — Davis  v.  Whitridge,  2 
Strob.  L.  232. 

Texas, — Coleman  v.  State,  45  Tex.  Crim. 
120,  74  S.  W.  24;  Taylor  v.  State,  47  Tex. 
Crim.  122,  80  S.  W.  378,  122  Am.  St.  Rep. 
676. 

Wisconsin, — Raefeldt  v.  Koenig,  152  Wis. 
459,  140  N.  W.  66. 

The  rule  was  stated  in  Biggs  v.  SeulTerlein, 
164  la.  241,  146  N.  W.  607,  L.R.A.1916F  673, 
as  follows :  "If  one  attempts  to  take  or  takes 
another's  property  from  his  possession,  with- 
out right  and  against  his  will,  the  owner  or 
person  in  charge  may  protect  his  possession, 
or  retake  the  property,  by  the  use  of  neces- 
sary force.  He  is  not  bound  to  stand  by  and 
submit  to  wrongful  dispossession  when  he 
can  stop  it,  and  he  is  not  guilty  of  assault, 
in  thus  defending  his  right,  by  using  force 
sufficient  to  prevent  the  property  from  beinj; 
carried  away." 

It  has  been  held  that  the  well-established 
rule  of  defense  of  property  is  not  changed 
or  superseded  by  the  enactment  of  a  statute 
making  it  a  misdemeanor  for  a  person  to  f^o 
on  the  cultivated  or  enclosed  lands  of  an- 
other and  refuse  to  depart  on  being  request- 
ed to  do  so  by  the  owner.  Fossbinder  v. 
Svitak,  36  Neb.' 499,  20  N.  W.  866. 

Nor  does  the  fact  that  a  person  is  not  at 
the  moment  of  the  assault  interfering  with 
the  property  of  the  owner  alter  the  rule. 
Townsend  v.  Briggs,  99  Cal.  481,  34  Pac.  116. 
wherein   the  court,  holding  to   be  erroneous 
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an  instruction  to  the  effect  that  if  the  plain- 
tiff at  the  time  of  the  injury  complained  of 
was  not  trying  to  injure  the  defendant  or  his 
property,  then  any  force  used  against  the 
plaintiff  was  wrongful,  said:  '*From  this  in- 
struction the  jury  might  well  get  the  im- 
pression  that  if  when  the  force  was  used  the 
respondent  was  not,  at  that  very  moment, 
engaged  in  the  act  of  injuring  appellant's 
property,  then  appellant  had  no  right  to  use 
force,  and  such  impression  would  have  been 
a  wrong  one.  When  respondent  went  into 
the  room  and  commenced  endangering  appel- 
lant's property,  as  above  stated,  he  became 
a  trespasser,  and  appellant  had  a  right  to 
put  him  out,  and  to  use  sufficient  force  to 
do  so;  and  the  fact  that  at  the  moment  when 
the  force  was  used  respondent  was  not  then 
handling  the  machines  was  of  no  conse- 
quence." 

But  where  the  owner  of  property  is  actu- 
ated by  purposes  other  than  the  defense  of 
his  property  he  cannot  justify  an  assault  on 
that  ground.  Thus  where  an  abutting  owner, 
with  whom  the  assaulting  owner  was  on  bad 
terms,  was  engaged  as  a  laborer  in  assisting 
a  road  commissioner  in  removing  a  drain 
laid  by  the  owner,  it  was  held  that  an  as- 
sault on  the  abutting  owner  could  not  be 
justified  on  the  ground  of  defense  of  prop- 
t^rty,  the  commissioner  being  present  and 
acknowledging  responsibility  for  the  work. 
People  V.  Sayers,  106  Mich.  708,  63  N.  W. 
1002. 

In  Love  v.  State,  14  Ga.  App.  49,  80  S.  E. 
209,  the  court  stated  the  rule  as  follows: 
'*One  on  trial  for  the  offense  of  assault  with 
intent  to  murder  cannot  rely  upon  the  theory 
of  defense  set  forth  in  section  72  of  the  Penal 
Code,  to  wit,  forcible  attack  on  or  invasion 
of  the  property  or  habitation  of  the  accused, 
unless  it  appears  that  the  attempt  to  kill 
was  necessary  to  prevent  such  forcible  inva- 
sion or  attack.  If  the  difficulty  was  caused 
by  a  matter  wholly  independent  of  and  dis- 
connected from  the  invasion,  the  mere  fact 
that  the  person  assaulted  entered  the  habita- 
tion of  the  assailant  would  be  no  defense." 

Assault  on  Ofjlcer, 

The  courts  are  not  in  accord  as  to  the 
extent  to  which  the  owner  may  go  in  resist- 
ing an  officer  who  attempts  to  take  the  goods 
of  the  assaulting  person  under  a  writ  against 
a  third  person.  In  some  jurisdictions  the 
rule  is  stated  to  be  that  as  the  owner  of 
property  seized  under  a  warrant  against  a 
stranger  has  his  redress  in  the  courts  he  can- 
not justify  an  assault  on  the  officer  attempt- 
ing to  take  the  property  on  the  ground  of 
defense  of  property.  State  v.  Cokeley,  4  la. 
477;  State  v.  P'ifield,  18  N.  11.  34;  SUte  v. 
Richardson,  38  N.  H.  208,  75  Am.  Dec.  173; 


People  V.  Hall,  31  Hun  (N.  Y.)  404;  Fans 
V.  State,  3  Ohio  St.  159;  State  v.  Downer,  8 
Vt.  424,  30  Am.  Dec.  482;  State  v.  Miller, 
12  Vt.  437;  Merritt  v.  Miller,  13  Vt.  416; 
State  V.  Buchanan,  17  Vt.  573.  And  i^ee  State 
V.  Selengut,  reported  in  full,  post,  this  vol- 
ume, at  page  303. 

The  doctrine  was  stated  in  State  v.  Fi field, 
38  N.  H.  34,  as  follows:  '* 'If  the  owner  of 
property  may  resist  an  officer  in  its  defense, 
so  may  one  who  believes  himself  to  be  the 
owner;'  and  thus  the  property,  rescued  by 
violence  from  legal  process,  may  be  lost 
to  the  creditor,  and  the  authors  of  the  vio- 
lence be  protected.  .  .  .  The  obvious  ten- 
dencv  of  the  doctrine  for  which  the  defend- 
ant  contends,  to  promote  disturbances  of 
the  peace  by  emboldening  parties,  otherwise 
sufficiently  disposed  to  be  strenuous  in  cases 
of  doubt,  and  to  appreciate,  in  such  cases, 
the  benefits  of  actual  possession  and  present 
use  of  the  disputed  goods,  suffices,  of  itself, 
to  awaken  the  gravest  doubt  of  its  sound- 
ness. It  is  true  that  the  owner  of  goods  in 
possession  of  them,  may,  in  general,  resist  a 
trespass  designed  to  take  them  from  his  pos- 
session. It  is  also  true,  that  the  seieure  of 
the  goods  of  one  person  upon  the  process 
against  another  is  technically  a  trespass, 
fur  which  the  law  has  provided  the  same 
remedy  as  for  wanton  aggression  of  a  stran- 
ger without  color  or  excuse.  But  it  does  not 
necessarily  follow  that  the  two  acts  may  not 
be  distinguished  in  the  particular  under  con- 
sideration. For  one,  preventive  force  is  the 
only  protection;  for  the  other,  the  law  has 
provided  remedies  so  perfect  as  to  take 
away  all  excuse  and  all  strong  necessity  or 
temptation  for  the  exertion  of  such  force.'* 

So  it  has  been  held  that  one  obstructing 
the  delivery  of  property,  which  had  been  sold 
by  a  constable,  on  the  claim  that  it  did  not 
belong  to  the  judgment  debtor,  could  not  de- 
fend a  prosecution  for  assault  on  the  ground 
of  defense  of  property  as  the  law  provided 
a  means  for  his  protection  by  appeal  to  the 
courts.  Mitchell  v.  State,  101  Ga.  578,  28 
S.  E.  916. 

But  where  a  special  officer  attempts  to 
attach  the  property  of  one  person  under 
a  writ  against  another,  and  he  fails  to 
make  known  his  official  position,  the  owner 
can  justify  the  reasonable  use  of  force  to 
protect  his  property.  Leach  v.  Francis,  41 
Vt.  670,  wherein  it  was  said:  "Wood  being 
the  owner  of  the  mare  had  the  legal  right 
to  protect  his  property  against  any  person 
that  had  no  legal  authority  to  take  her 
from  him.  Leach,  the  plaintiff,  had  an  ex- 
ecution against  Francis,  on  which  he  was 
seeking  to  attach  the  mare;  he  was  not  a 
public  officer,  but  was  specially  authorized 
to  serve  said  execution;  he  had  no  authority 
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except   that   conferred   by    Buch   deputation; 
he  was  entitled  to  no  respect,  consideration 
or  obedience  by  reason  of  his  being  in  any 
public   position;    he  could  claim  nothing  in 
this    respect    until    he    made    his    authority 
known,  or  until  it  was  known  to  those  with 
whom  he  was  dealing.    In  attempting  to  take 
possession  of  the  mare,  when  Wood  informed 
him    that   the   beast  was  his   property   and 
manifested    a    disposition    to    defend    it,    if 
he   would   avail   himself   of   the    immunities 
that  attach  to  public  oilicers  in  the  execution 
of    process,    he    should    at    once   have    made 
known  his  authority,  and  that  he  was  act- 
ing under  it;   until  he  did  this.  Wood  had 
the  right  to  treat  him  as  a  mere  trespasser, 
and   to   protect  his  property   against  him." 
In  other  jurisdictions  the  rule  is  laid  down 
that  an  officer  attempting  to  seize  property 
of  one  person  under  a  writ  against  another, 
stands  in  no  better  position  than  a  stranger, 
and  the  owner  may  resist  the  levy  by  neces- 
sary force  and  defend  a  charge  of  assault  on 
the  ground  of  defense  of  property.     Smith 
V.   State,   105  Ala.   136,   17   So.   107;    Went- 
worth  v.  People,  4  Scam.   (111.)  550;  Com.  v. 
Kennard,    8    Pick.    (Mass.)    133.      See    also 
Com.  V.  Middeby,   187  Mass.  342,  73  N.  E. 
208.     In  Com.  v.  Kennard,  supra,  the  rule 
w^as  stated  as  follows:     "Certainly  the  offi- 
cer in  such  case  would  be  a  trespasser,  for 
he  does  not  act  under  any  precept  against 
such  owners,  nor  is  he  commanded  to  take 
their   goods.      Actions    of    trespass    against 
officers    thus    transgressing   are    among   the 
most  common  actions  in  our  courts,  and  they 
depend  upon  the   same  principle  as  actions 
of  assault  and  battery,  or  false  imprisonment, 
by  one  who  is  arrested  on  a  writ  or  warrant 
against  another  person.     In  such  case  there 
is  no  authority  for  the  arrest,  and  the  per- 
son making  it,  whether   by  mistake  or  de- 
sign,  is  a  mere  trespasser.     And  the  same 
facts  which  would  sustain  an  action  of  tres- 
pass by  the  person  arrested,  will  justify  any 
resistance   which    may    be   necessary   to   de- 
fend his  personal  liberty,  short  of  injurious 
violence   to  the   officer.     We   cannot   distin- 
guish between  an  officer  who  assumes  to  act 
under  a  void   precept,   and  a  stranger  who 
should   do  the    same   act  without   any   pre- 
cept;   for  a  command  to  arrest  the  person 
or   seize   the   goods   of    B,    is   no   authority 
against  the  person  or  goods  of  A.     And  an 
officer    without    a    precept    is    no    officer    in 
the   particular   case  in   which   he   so  under- 
takes to  act.     The  officer  must  judge  at  his 
peril  in  regard  to  the  person  against  whom 
he  is  commanded  to  act.     This  is  said  to  be 
hard,   but  it   is   a  hardship   resulting  from 
the    voluntary    assumption    of    a    hazardous 
office,  and  considering  that  in   all   cases  of 
doubt  the  officer  may  require  indemnity  be- 
fore he  executes  his  precept,  the  hardship  is 
imaginary." 


In    Wentworth   v.    People,   4   Scam.    (111.) 
550,  the  court  stated  the  rule  and  the  rea- 
son therefor  as  follows:     "If  the  act  of  the 
constable  was  in   violation  of  law,  was  not 
the    defendant    justified    in    resisting    him? 
Although  the  policy  of  the  law  affords  am- 
ple protection  to  its  officers  while  in  the  dis- 
charge  of   their   official  duties,   yet   it   does 
not  clothe  them  with  a  mantle  of  immunity 
against  a  violation   of   its   precepts  or   the 
rights  of  the  citizen,  nor  does  it  give  to  his 
acts  such  a  sanction  as  to  require  the  citi- 
zen to  submit  to  an  invasion  of  the  latter's 
rights   without   resistance.     It   seems   to   be 
conceded   that  if  an   officer,  by  virtue  of   a 
process  against  one  person,  offers  to  take  into 
custody   another,    he   may    be   resisted,   and 
that  the  officer  alone  will  be  responsible  for 
the  consequences.    Upon  this  principle,  then, 
the   resistance   of   the  defendant   was  justi- 
fiable,  for  the  law  equally  allows  the  pro- 
tection  of   one's   property   and   person   from 
illegal  aggression.    From  the  principles  thus 
stated,   it  results   that,  in   a   case   like   the 
present,  each   party   acts  at  his   peril,  ajid 
he  only  is  amenable  to  the  law  who  it  can 
be  shown  has  violated  it.     If  the  officer  acts 
in  violation  of  the  command  of  his  writ,  by 
attempting  to  seize  the  person  or  property 
of  one  not  liable  to  be  taken  by  it,  he  be- 
comes the  wrongdoer,  and  may  be  resisted; 
but  if  it  turns  out  that  the  person  or  prop- 
erty was  subject  to  its  operation,  then  those 
who   resist   its   execution   are  guilty   of    an 
infraction  of  the  law  and  subject  to  its  pun- 
ishment.    This  reciprocal  obligation  to  look 
to,  and  abide  by  the  consequences  of  their 
conduct,    is   just   and   equal,    and   whatever 
hardship  or  inconvenience  this  may  impose 
upon  the  officer  is  a  consequence  incident  to 
the  nature  of  his  office;   but  there  is  little 
necessity  for  him  either  to  incur  responsibil- 
ity, or  to  allow  the  mandates  of  the  law  to 
be  put  at  defiance,  for  he  is  not  required  to 
levy  a  writ  against  the  property  of  one  man, 
upon  tliat  of  another;  and  when  his  opinion 
as  to  the  ownership  of  property  in  posses- 
sion   of,    or    claimed    by    another,    is    well 
grounded,  he  may  call  to  his  aid  the  power 
of  the  county  in  executing  his  process;  and 
after  levy,  he  can  have  a  controverted  title 
tried   by    a   jury,    whose   verdict    will    be    a 
guide   and   warrant   for   his   future   action: 
while   on    the   other   hand,   to   deny   to   t\n\ 
citizen  the  authority  to  assert  his  undoubt- 
ed rights,  but  require  him  quietly  to  submit 
to    their    invasion,    under    color    of    process, 
at   the   mere   caprice   of   every  lOne   clothed 
with   a   little   brief   authority,   would   be    to 
convert  the  law,  which  he  should  be  able  to 
look  to  for   protection   against   wrong,   into 
a  scourge  and  an  instrument  of  oppression. 
It  will   not   do   to   say  that  the   individual 
should  appeal  to  the  law  in  every  case,  and 
submit  to  a  trial  of  the  right  of  property. 
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This  would  unquestionably  be  prudent  in 
doubtful  cases,  but  in  many  it  would  be  a 
very  inadequate  remedy,  and  in  some  a  mere 
mockery  of  justice.  Suppose  an  officer 
should,  out  of  pure  wantonness,  seize  the 
horse  of  a  traveler  upon  the  highway,  under 
the  authority  of  a  writ  against  the  property 
of  another,  or  even  without  any  writ,  for 
his  authority  for  the  aet  would  be  the  same 
in  either  case.  Can  it  be  contended  that  the 
owner  of  the  horse  would  have  no  right  to 
repel  this  aggression  on  his  property?  Sure- 
ly  not." 

The  doctrine  that  an  illegal  levy  may  be 
resisted  by  force  has  been  limited  by  the 
Alabama  court  to  ca^es  in  which  the  di- 
rection to  levy  is  general,  the  court  holding 
that  where  the  mandate  specifies  the  prop- 
erty to  be  seized  no  one  can  be  justified  in 
obstructing  or  interfering  with  its  execu- 
tion. Smith  V.  State,  105  Ala.  136,  17  So. 
107.  So  it  has  been  held  that  the  owner  of 
property  exempt  by  law  from  levy  may  use 
all  necessary  force  in  defending  it  against 
seizure  under  process.  State  v.  Johnson,  12 
Ala.  840,  46  Am.  Dec.  283. 

While  the  owner  of  property  may  resist 
by  force  the  execution  of  a  void  writ,  Lassi- 
ter  V.  SUte,  73  Tex.  Crim.  36,  162  S.  W. 
710,  it  has  been  held  that  he  cannot  do  so 
where  the  writ  ia  merely  informal  or  void- 
able. Witherspoon  v.  State,  42  Tex.  Crim. 
532,  61  S.  W.  396,  96  Am.  St.  H«P-  ^12.  In 
People  V.  Minea,  164  111.  App.  658,  wherein 
the  defense  to  a  prosecution  for  assault 
and  battery  on  an  officer  attempting  to  serve 
A  writ  of  dispossession  was  that  the  judg- 
ment on  which  the  writ  was  issued  was  de- 
fective, the  court  stated  the  rule  as  follows: 
**It  would  be  an  intolerable  doctrine  to  hold 
that  an  officer  receiving  a  perfect  process 
issued  by  a  court  which  had  jurisdiction  of 
the  subject-matter  and  of  the  parties,  may 
be  shot  with  impunity  by  the  defendant  in 
the  writ  while  the  officer  is  executing  it,  if 
it  shall  turn  out  that  there  is  some  defect 
in  the  judgment  upon  which  the  writ  was 
issued.  If  that  were  the  law,  then  every 
sheriff  and  constable  must  consult  a  lawyer 
before  executing  a  writ  and  have  ther  judg- 
ment examined  and  an  opinion  thereon,  and 
even  then  would  be  liable  to  be  shot  if  his 
lawyer  made  a  mistake  in  his  advice.  But 
again,  even  if  the  judgment  was  defective 
and  that  defect  would  give  the  defendant  in 
the  writ  a  right  to  resist,  it  would  give  him 
no  right  to  kill  the  officer,  where  there  has 
been  no  violence  used  against  his  person." 

It  has  been  held  that  a  constable  who  was 
unlawfully  appointed  might  be  resisted  in 
the  execution  of  a  levy  on  the  ground  of 
defense  of  property.  State  v.  Briggs,  25  N. 
C.  357.  And  in  People  v.  Ross,  19  Cal.  App. 
469,  126  Pac  376,  it  was  held  that  a  city 


recorder,  who  without  a  proper  search  war- 
rant entered  the  dwelling  of  a  citizen  to 
search  for  liquor,  was  a  trespasser  and  might 
be  ejected  by  the  owner  with  such  force  as 
might  be  necessary,  though  not  to  the  ex- 
tent of  committing  homicide. 

Though  armed  with  a  valid  writ  and  in 
the  lawful  exercise  of  his  duties  it  is  gen- 
erally held  that  an  officer  may  not  break  and 
enter  the  home  of  the  debtor  in  order  to 
levy  the  writ  on  his  property  contained  in 
the  house.  And  if  he  attempts  to  do  so  he 
may  be  resisted  by  force.  People  v.  Hub- 
bard, 24  Wend.  (N.  Y.)  369,  35  Am.  Dec. 
628 ;  Curtis  v.  Hubbard,  1  Hill  ( N.  Y. )  336 ; 
Com.  V.  Morcland,  9  W.  N.  C.  (Pa.)  272. 
But  where  an  officer  enters  peacefully  and 
in  the  lawful  discharge  of  his  duty,  neither 
he  nor  the  execution  creditor  whom  he  takes 
with  him  for  assistance  are  trespassers,  and 
the  owner  is  not  justified  in  using  any  force 
to  remove  them.  People  v.  Sylva,  143  Cal. 
62,  76  Pac.  814. 

It  has  been  held  that  a  charge  of  assault 
and  battery  cannot  be  defended  on  the 
ground  of  the  defense  of  habitation,  where 
the  officer  assaulted  states  that  he  had  a 
warrant  for  the  arrest  of  a  person  in  the 
house  and  demanded  admittance  and  on  re- 
fusal broke  the  door,  as  in  such  a  case  the 
officer  could  not  be  treated  as  a  trespasser. 
Com.  v.  Irwin,  1  Allen  (Mass.)  687;  Com. 
y.  Reynolds,  120  Mass.  190,  21  Am.  Rep. 
510.  In  the  case  last  cited  it  was  said: 
"An  officer,  who  is  provided  with  a  warrant 
to  arrest  one  charged  with  a  misdemeanor, 
and  who  has  information  which  leads  him 
reasonably  to  believe  that  the  person  sought 
is  within  the  dwelling  house  of  a  third  per- 
son, upon  notice  to  such  third  person  that 
he  has  a  warrant  against  one  who  is  in  the 
house,  and,  upon  demanding  admission,  such 
admission  being  refused,  is  entitled^  for  the 
purpose  of  serving  his  warrant,  to  make 
forcible  entrance  through  the  outer  door  of 
the  house;  and  .  .  .  the  officer  cannot 
be  treated,  when  he  has  thus  entered,  by  the 
owner  of  the  house,  as  a  trespasser  therein, 
even  if  he  has  failed  to  notify  the  owner  who 
the  person  sought  to  be  arrested  is  (no  in- 
quiry having  been  made  in  relation  thereto), 
and  even  if  such  person  is  not  actually  with- 
in the  house.  The  doctrine  that  a  man's 
house  is  his  castle,  which  cannot  be  invaded 
in  the  service  of  process  was  always  sub- 
ject to  the  exception  that  the  liberty  or 
privilege  of  the  house  did  not  exist  against 
the  king.  It  had  no  application,  therefore, 
to  the  criminal  process.  Even  in  case  of  a 
misdemeanor,  while  it  has  been  held  in  some 
cases  that,  before  breaking  open  the  outer 
door,  the  officer  should  demand  admission, 
it  is  fully  recognized  in  all  the  cases,  that, 
after  such  demand   and   its  refusal,  the  of- 
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ficer  may  lawfully  enter  by  force  and  serve 
his  process,  even  if  it  be  against  the  occu- 
pant of  the  house." 

JDegree  of  Force. 

Generally. 

While  a  man  may  use  as  much  force  as  is 
necessary  in  the  defense  of  liis  property  it 
is  generally  held  that  in  the  absence  of  the 
use  of  force  on  the  part  of  the  trespasser,  he 
is  not  justified  in  the  use  of  such  force  as 
to  inflict  great  bodily  harm  or  to  endanger 
human  life.  Collins  v.  Renison,  Say.  138,  96 
Kng.  Rep.  (Reprint)  830;  People  v.  Teixeira, 
123  Cal.  297,  55  Pac.  988;  Golibart  v.  Sulli- 
van, 30  Ind.  App.  428,  66  N.  E.  188;  Little- 
Held  v.  Littlefield,  114  Me.  494,  96  Atl.  789; 
Gates  v.  Lounsbury,  20  Johns.  (N.  Y.)  427; 
Scribner  v.  Beach.  4  Denio  (N.  Y.)  448,  47 
Am.  Dec.  265.  In  Golibart  v.  Sullivan,  su- 
pra, it  was  held  that  to  seize,  bind  and  im- 
prison a  boy  caught  stealing  cherries  was 
the  use  of  excessive  force  in  the  protection 
of  property.  And  in  Gates  v.  Lounsbury, 
supra,  it  was  held  that  to  beat  and  knock 
down  a  trespasser  could  not  be  justified  on 
the  ground  of  defense  of  property.  In  Scrib- 
ner V.  Beach,  supra,  wherein  it  appeared  that 
the  owner  of  property  knocked  down  a  tres- 
passer with  his  fist  and  struck  him  with  a 
rake  handle  hard  enough  to  break  his  arm 
it  was  held  that  the  force  used  was  unneces- 
sarily violent.  In  Collins  v.  Eennison,  su- 
pra, it  was  held  that  to  throw  down  a  lad- 
der on  which  a  trespasser  was  standing 
whereby  he  was  severely  injured  could  not 
be  justified  on  the  ground  of  defense  of  prop- 
erty. 

But  it  has  been  held  that  where  the  legal 
justification  of  defense  of  property  existed 
for  the  use  of  reasonable  force,  that  fact 
would  operate  to  reduce  the  offense  of  using 
more  violence  than  was  necessary  from  an 
aggravated  assault  to  a  simple  assault.  Fil- 
kins  V.  People,  69  N.  Y.  101,  25  Am.  Rep. 
143. 

Use  of  Deadly  Weapon. 

rhe  use  of  a  deadly  weapon  in  the  pro- 
tection of  property  is  generally  held,  except 
in  extreme  cases,  to  be  the  us6  of  more  than 
justifiable  force  and  to  render  the  owner  of 
the  property  liable  both  civilly  and  criminal- 
ly for  the  assault.  Rauck  v.  State,  110  Ind. 
384,  11  N.  E.  450;  State  v.  Gilman,  69  Me. 
163,  31  Am.  Rep.  257;  Shriver  v.  Bean,  112 
Mich.  508,  71  N.  W.  145;  Robinson  v.  Stim- 
er,  154  Mich.  244,  117  N.  W.  634;  State  v. 
Smith,  12  Mont.  378,  30  Pac.  679;  Braddy  v. 
Hodges,  99  N.  C.  319,  5  S.  E.  17;  State  v. 
Scott,  142  N.  C.  582,  66  S.  E.  69,  9  L.R.A. 
(N.S.)   1148.     In  State  v.  Morgan,  25  >\  C. 


186,  38  Am.  Dec.  714,  the  court  stated  the 
rule  as  follows:  '^When  it  is  said  that  a 
man  may  rightfully  use  as  much  force,  as  is 
necessary  for  the  protection  of  his  person  or 
property,  it  should  be  recollected  that  this 
rule  is  subject  to  this  most  important  modi- 
fication, that  he  shall  not,  except  in  extreme 
cases,  endanger  human  life  or  [do]  great  bodi- 
ly harm.  It  is  not  every  right  of  person,  and 
still  less  of  property,  that  can  lawfully  be 
asserted,  or  every  wrong,  that  may  right- 
fully be  redressed  by  extreme  remedies. 
There  is  a  recklessness — a  wanton  disregard 
of  humanity  and  social  duty — ^in  taking  or 
endeavoring  to  take  the  life  of  a  fellow  be- 
ing, in  order  to  save  one's  self  from  a  com- 
paratively slight  wrong — ^which  is  essential- 
ly wicked,  and  which  the  law  abhors.  You 
,may  not  kill,  because  you  cannot  otherwise 
eflfect  your  object,  although  the  object  sought 
to  be  effected  is  right.  You  can  only  kill 
to  save  life  or  limb,  or  prevent  a  great 
crime,  or  to  accomplish  a  necessary  public 
duty.  Thus  an  officer,  acting  under  a  legal 
process,  has  a  right  to  arrest  the  person 
against  whom  it  is  directed,  and  to  retake 
him,  if  he  break  custody;  and  for  such  pur- 
pose he  may  and  ought  to  use  necessary 
force — yet,  if  the  process  be  in  a  civil  case, 
or  a  misdemeanor  only,  and  the  officer,  al- 
though he  cannot  atherwise  arrest  or  retake 
his  prisoner,  intentionally  kills  him,  it  is 
murder.  .  .  .  The  purpose  is  indeed 
rightful,  but  it  is  not  one  of  such  paramount  ' 
necessity  as  to  justify  a  resort  to  such  des- 
perate means.  So  it  is  clear,  that  if  one 
man  deliberately  kills  another  to  prevent  a 
mere  trespass  on  his  property — ^whetlier  that 
trespass  could  or  could  not  be  otherwise 
prevented — ^he  is  guilty  of  murder.  If  in- 
deed he  had  at  first  used  moderate  force,  and 
this  had  been  returned  with  such  violence 
that  his  own  life  was  endangered,  and  then 
he  killed  from  necessity,  it  would  have  been 
excusable  homicide.  Not  because  he  could 
take  life  to  save  his  property,  but  he  might 
take  the   life   of  the   assailant  to  save   his 
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own. 

In  State  v.  Martin,  52  Mo.  App.  609, 
wherein  it  appeared  that  a  constable's  bailee 
in  protecting  a  lot  of  corn  intrusted  to  his 
protection  threatened  those  attempting  to 
take  it  with  a  shotgun,  the  court  stated  the 
rule  as  follows:  "While  perhaps  it  was  the 
duty  of  the  defendants  to  protect  their  bail- 
ment, they  were  not  authorized  by  any  law 
with  which  we  are  acquainted  to  use  the 
'shot  gun  argument'  in  its  defense.  The  de- 
fendant Martin  had  only  been  requested  to 
notify  the  constable  in  case  of  the  inter- 
ference with  the  corn.  The  conduct  of  the 
defendants  can  find  no  justification  in  the 
law.  The  rule  of  law  is  everywhere  recog- 
nized to  be  that  one,  in  the  defense  of  his 
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]>erson,  relatives  or  property,  must  not  em- 
ploy more  force  than  is  necessary  for  that 
purpose.  So  in  resisting  aggression  on  his 
property  the  law  justifies  no  greater  force 
than  is  necessary  in  the  exercise  of  a  reason- 
able and  proper  judgment  to  prevent  the 
consummation  of  the  injury.  .  .  .If  de- 
fendants had  shot  and  killed  Frazier  the 
homicide  thus  committed  would  have  been 
neither  justifiable  nor  excusable  under  our 
statute.  According  to  the  evidt^nce  there 
iieems  to  have  been  neither  occabiou  nor  ex- 
cuse for  the  rude,  angry  and  threutcning 
manner  in  which  the  defendants  exhibited 
their  guns  to  Frazier  and  the  other  persons 
who  were  with  him.  Such  unprovoked  con- 
duct wafl  calculated  to  provoke  riot  and 
bloodshed." 

But  in  State  v.  Yancey,  74  N.  C.  244,  it 
was  held  that  a  threat  to  use  a  deadly  weap- 
on may  be  justifiable  in  the  defense  of  prop- 
erty, although  a  battery  with  the  same  may 
not  be.  The  court  applying  the  doctrine 
said:  "The  prosecutor  at  that  time  was 
committing  a  trespass  upon  the  property 
of  the  defendant  in  his  presence,  by  holding 
on  to  the  defendant's  saddle  and  claiming 
it  as  his  own,  and  calling  to  another  for  help 
with  the  purpose  of  taking  it  by  force,  as 
the  defendant  had  reasonable  ground  to  be- 
lieve. This  conduct  of  the  prosecutor  was 
not  such  as  to  justify  an  actual  battery  with 
the  knife  in  the  first  instance;  but  the  de- 
fendant bad  the  right  to  do  what  waa  nec- 
essary to  make  the  prosecutor  let  go  his 
saddle,  beginning  with  moderate  force,  and 
increasing  in  the  ratio  of  the  resistance, 
without  measuring  it  in  golden  scales.  We 
are  not  left  to  any  speculation  as  to  whether 
he  used  too  much  or  too  little  force;  lor 
the  result  shows  that  he  used  just  enough 
to  accomplish  his  purpose.  If  he  had  used 
more  he  would  have  injured  the  prosecutor. 
If  he  had  used  less,  and  allowed  the  prose- 
cutor's help  to  come  up  he  would  have  lost 
his  property,  or  engaged  in  an  unequal  con- 
test, with  probably  serious  consequences." 

However,  the  use  of  a  deadly  weapon  to 
repel  a  trespasser  about  to  injure  property 
is  not  necessarily  the  use  of  unreasonable 
force,  the  true  rule  being  that  each  case  is 
governed  by  the  necessity  as  presented  there- 
in. Dinan  v.  Gibbon,  63  Cal.  3S7,  wherein 
it  was  said:  '^If  the  defendant  used  the 
weapon  Ho  resist  the  encroachment  of  the 
plaintiff*  as  a  trespasser  on  his  premises, 
such  UFe  would  not  be  unlawful,  unless  it 
was  unnecessary.  For  there  is  no  doubt  that 
a  person  in  the  lawful  possesHion  of  premis- 
es has  a  right  to  protect  them  or  to  eject 
an  intruder  upon  them;  and  in  the  exercise 
of  his  right,  for  that  purpose,  he  may  use 
such  force  as  may  be  reasonably  necessary. 
Acting  within  the  limits  of  a  reasonable  use 


of  force  to  protect  himself  or  his  property 
he  is  justifiable  in  law;  but  if  he  exceeds  the 
force  necessary  he  becomes  a  trespasser  ab 
initio,*' 

Where  a  trespasser  goes  on  property  with 
tlie  intent  and  with  the  means  to  commit 
an  assault  or  a  felony,  if  necessary  to  ac- 
complish the  end  intended,  the  owner  of  the 
property  may  repel  force  by  force.  State 
v.  Brittingham,  2  Boyce  (Del.)  330,  80  Atl. 
242;  Shain  V;  Markham,  4  J.  J.  Marsh. 
(Ky.)  578,  20  Am.  Dec.  232;  Fossbinder  v. 
Svitak,  16  Neb.  499,  20  N.  W.  866;  Layman 
V.  State  (Okla.)  156  Pac.  907.  Thus  where 
a  trespasser  armed  with  a  pistol  invades  the 
premises  of  another  with  the  declared  in- 
tention of  taking  and  carrying  away  certain 
property,  the  owner  is  justified  in  defend- 
ing his  possession  with  a  pistol.  People  v. 
Dann,  53  Mich.  490,  19  N.  W.  159,  51  Am. 
Rep.  151.  Similarly,  where  a  mob  under 
threats  of  personal  injury  invades  the  prem- 
ises of  another  and  attempts  to  remove  hib 
personal  property  with  the  avowed  inten- 
tion of  destroying  it,  it  has  been  held  that 
it  cannot  be  said  as  a  matter  of  law  that 
the  use  of  a  shotgun  is  the  use  of  moru 
force  than  is  necessary  for  the  defense  of 
property,  but  the  question  should  be  left  to 
the  jury.  Atkinson  v.  State,  58  Neb.  356, 
78  N.  W.  621,  wherein  it  was  said:  "We 
do  not  decide  whether  the  prisoner  was,  un- 
der the  circumstances  detailed  in  the  evi- 
dence, justified  in  shooting  King.  Whether 
he  was  or  not  was  a  question  of  fact  for  tlie 
jury,  and  this  defense  the  prisoner  was  en- 
titled to  have  the  jury  pass  upon;  and  by 
the  instruction  under  consideration  the  court 
took  that  theory  entirely  from  the  jury  and 
in  effect  instructed  them  to  find  him  guilty. 
We  are  not  justifying  the  possessor  of  prop- 
erty for  shooting  one  who  is  committing  a 
trespass  thereon.  But  here  was  a  man  in 
his  own  home,  in  the  peaceable  and  quiet 
possession  of  his  property.  A  howling  mob 
of  brawlers,  masquerading  under  the  name 
of  'Hallowe'eners,'  is  parading  the  streets  of 
his  town  injuring  and  destroying  property, 
threatening  to  take  the  property  of  this 
prisoner  and  destroy  it,  threatening  him 
with  bodily  injury  if  he  interferes,  and  this 
mob  takes  possession  of  his  property  and  at- 
tempts to  take  it  away.  It  was  for  the  jury 
to  say  whether  the  prisoner,  as  a  reasonable 
human  being,  was  justified  under  the  cir- 
cumstances in  making  the  assault  he  did  for 
the  purpose  of  protecting  his  property,  for 
he  certainly  had  the  right  to  protect  his 
own." 

Under  the  Texas  statute  (Penal  Code,  art. 
593),  which  provides  that  violence  used  to 
the  person  does  not  amount  to  an  assault 
and  battery  when  committed  in  the  defense 
of  the  lawful  possession  of  property,  it  has 
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been  held  that  the  owner  of  property  may 
arm  himself  with  a  deadly  weapon  and  if 
all  other  means  fail  may  use  it  in  the  pro- 
tection of  his  property.  George  v.  State,  47 
Tex.  Crim.  545,  84  S.  W.  1057;  Wenzel  v. 
State,  48  Tex.  Crim.  625,  90  S.  W.  28;  Roch 
V.  State,  52  Tex.  Crim.  48,  105  S.  W.  202. 
See  also  Johnston  v.  State,  19  Tex.  App. 
545.  In  Lassiter  v.  State,  73  Tex.  Crim. 
35,  163  S.  W.  710,  wherein  it  appeared  that 
a  constable  was  attempting  to  take  a  mule 
under  a  void  writ,  the  court  stated  the 
Texas  rule  as  follows:  ''We  are  of  opinion 
that  the  following  requested  instruction 
should  have  been  given :  *When  W.  A.  Siming- 
ton  attempted  to  seize  and  levy  upon  defend- 
ant's mule,  the  defendant  had  the  right  to 
arm  himself  with  a  shotgun  and  go  to 
where  Simington  was  and  to  forbid  the  said 
Simington  taking  said  mule,  and  the  fact 
that  defendant  so  armed  himself  with  said 
shotgun  should  not  be  taken  as  a  circum- 
stance against  him  in  this  case.'  The  law 
seemg  to  be  well  settled  that  appellant  would 
have  the  right  under  the  circumstances  of 
this  case  to  arm  himself  and  forbid  Siming- 
ton from  interfering  with  his  home  and  his 
property.  .  .  .  Appellant  had  the  right 
to  defend  his  home  and  he  had  the  right  to 
arm  himself  and  go  where  Simington  was 
and  forbid  his  entry  upon  his  premises  or 
to  seize  his  property,  and  if  he  could  not 
get  rid  of  him  otherwise  and  it  became  nec- 
essary to  do  so,  he  had  the  right  to  shoot, 
even  the  right  to  kill.  This  was  a  case  of 
apparent  danger.  It  was  also  a  case  of  the 
defense  of  a  man's  home  and  his  property 
and  the  rights  involved  against  a  trespasser 
who  had  come  and  threatened  to  take  the 
property  of  appellant  without  any  process 
of  law  for  that  purpose  and  with  the  further 
express  purpose  that  if  he  interfered  with 
him  he  would  hurt  or  kill  him."  And  in 
Vann  v.  SUte,  43  Tex.  Crim.  244,  64  8. 
W.  243,  wherein  it  appeared  that  the  owner 
of  land  by  the  use  of  a  gun  drove  away  a 
trespasser  who  was  cutting  timber  on  the 
land,  the  court  said:  "We  would  not  be 
understood  as  holding  that  one  in  the  first 
instance  would  have  the  right  to  assault  a 
person  in  order  to  prevent  an  intrusion  upon 
his  possession  of  property,  or  to  cause  one 
to  leave  premises  he  was  trespassing  upon. 
But  we  hold  that  one  who  is  in  the  lawful 
possession  of  property  haa  the  right,  as 
against  a  trespasser,  to  arm  himself  for  his 
protection,  and  go  to  where  the  trespass  is 
being  committed,  and  request  such  person  to 
leave;  and,  if  the  trespasser  refuses  to  go, 
lie  can  insist  upon  his  going,  and  use  all 
reasonable  means  to  compel  him  to  leave, 
lining  no  more  force  than  is  reasonably  nee* 
ossary.  And  if,  under  such  circumstances, 
he  is  himself  attacked,  he  can  oppose  force 
with  force." 


Defense  of  Habitation. 

Where  the  property  attacked  is  the  home 
or  habitation  the  rule  limiting  the  ^  use  of 
force  in  its  defense  to  such  as  will  not  en- 
danger life  or  do  great  bodily  harm  does 
not  apply,  and  it  is  generally  held,  on  the 
theory  that  a  man's  house  is  his  castle,  that 
after  a  warning  to  desist  he  may  use  any 
and  all  such  force  as  may  be  necessary  to 
repel  the  intruders.  Townsend  v.  Briggs,  99 
Cal.  481,  34  Pac.  116;  State  v.  Mills,  6  Penn. 
(Del.)  497,  69  Atl.  841;  Morgan  v.  Durfee, 
69  Mo.  469,  33  Am.  Rep.  508;  State  v.  Raper, 
141  Mo.  327,  42  S.  W.  935;  Sage  v.  Harpend- 
ing,  49  Barb.  (N.  Y.)  166;  Com.  v.  Eyre,  1 
Serg.  &  R.  (Pa.)  347;  State  v.  Lightsey,  43 
S.  C.  114,  116,  20  S.  £.  975.  And  see  the 
reported  case.  See  also  Hickey  v.  U.  S.  16S 
Fed.  536,  93  C.  C.  A.  616,  22  L.R.A.(N.S.) 
728.  The  rule  was  stated  in  Foye  v.  Sewell^ 
21  Abb.  N.  Gas.  (N.  Y.)  16,  as  follower 
''Every  man  is  entitled  to  the  quiet  and 
peaceable  possession  of  his  own  house;  ao 
zealously  does  the  law  protect  one  in  the 
occupation  of  his  home,  that  even  an  officer 
of  the  law  in  the  execution  of  civil  process 
is  not  permitted  to  force  himself  into  a  man's 
house,  except  in  certain  cases,  which  it  » 
not  now  necessary  to  specify.  It  has  often 
been  called  his  castle,  and  this  he  has  a 
right  to  defend  with  all  necessary  force 
against  intruders  who  enter  or  attempt  to 
enter  against  his  will."  And  in  Newcome 
v.  Russell,  133  Ky.  29,  117  8.  W.  305,  22 
liJEUi.  ( N.S. )  724,  the  court  after  stating  the 
rule  applicable  to  the  expulsion  of  a  mere 
trespasser  said  •  further :  "It  should  be  ob- 
served that  the  principle  we  have  announced 
does  not  apply  to  a  trespass  committed  un- 
der circumstances  of  aggravation  upon  the 
home  of  a  person.  When  a  man's  home  is 
,  invaded,  after  a  request  -to  desist,  the  owner 
may  resort  to  such  means  as  are  necessary 
in  the  exercise  of  a  reasonable  judgment  to 
expel   the   intruder." 

So  where  an  attack  was  made  by  a  riot- 
ing mob,  it  was  held  that  the  use  of  firearma 
was  justified.  Higgins  v.  Minaghan,  78  Wis. 
602,  47  N.  W.  941,  23  Am.  St.  Rep.  428.  11 
L.R.A.  138,  wherein  the  court  said:  •*VW 
think  the  charge  is  faulty  because  it  did 
not  point  out  to  the  jury  the  essential  dif- 
ference between  an  assault  by  one  persoik 
and  by  a  body  of  rioters.  An  assault  in  thc- 
latter  case  always  inspires  more  terror  and 
is  attended  with  greater  danger  than  in  the 
former:  for,  as  defendant's  counsel  says, 
when  a  number  of  men  combine  to  do  an 
unlawful  act  a  kind  of  emulation  is  excited 
which  leads  one  after  another  to  go  to  great- 
er and  greater  excesses  and  to  resort  to 
more  flagrant  acts,  so  that  a  person  assault- 
ed by  a  mob  in  that  way  is  necessarily,  from 
the  nature  of   the  case,   subject  to  greater 
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terror  and  apprehension  than  when  the  as- 
sault is  made  by  an  individual,  and  the  as- 
saulted party  may  act  with  more  promptness 
and  resort  to  more  forcible  means  to  protect 
himself  and  suppress  the  riot  than  in  the 
latter  case.  Here  the  rioters  were  firing 
guns,  blowing  horns,  drumming  on  pans,  and 
making  all  kinds  of  hideous  noises  (76  Wis. 
^'01),  and  kept  up  this  tumultuous  uproar 
for  hours,  until  his  wife  and  youngest 
daughter  were  nearly  frightened  to  death. 
The  defi^ndant  could  not  tell  when  tiiey  would 
attack  his  dwelling  house,  or  shoot  him,  or 
personally  assault  him;  and  in  the  excite- 
ment and  confusion  the  law  would  justify 
or  excuse  him  in  the  use  of  fire-arms  for 
the  safety  of  himself  and  family,  when  such 
means  might  not  be  resorted  to  in  the  case 
of  an  assault  by  an  individujal.  This  idea, 
or  difference  between  an  assault  by  one  and 
b\-  a  larger  number,  is  embraced  in  the 
eleventh  and  twelfth  and  some  of  the  other 
instructions  asked  by  the  defendant,  and 
the  point  should  have  been  clearly  and  em- 
phatically impressed  upon  the  minds  of  the 
jury,  for  the  difference  is  great,  and  com- 
mon experience  teaches  that  the  danger  to 
life  and  property  is  immeasurably  greater 
in  one  case  than  in  the  other.  The  trial 
court  should  have  charged  in  the  language 
of  the  eleventh  request,  or  in  some  equiva- 
lent language,  that  ^a  riot  is  regarded  in 
law,  always,  as  a  dangerous  occurrence  be- 
cause when  rioters  have  convened  in  a  tumul- 
tuous and  disorderly  manner,  and  have  ac- 
tually begun  to  accomplish  an  unlawful  act, 
to  the  terror  or  disturbance  of  others,  the 
prompting  of  one  rioter  is  contagion  to  an- 
other, and  it  is  impossible  to  conjecture  or 
ascertain  beforehand  to  what  extremities  of 
lawlessness  or  crime  the  excitement  and  con- 
fusion may  lead.  ...  A  private  person, 
who  cannot  otherwise  suppress  them  or  de- 
fend himself  from  them,  may  justify  or  ex- 
cuse the  use  of  fire-arms  or  other  deadly 
weapons,  because  it  is  both  a  right  and  a 
duty  to  protect  one's  self  and  family,  and 
to  aid  in  preserving  the  peace.**' 

Under  the  Georgia  statute  (Penal  Code 
1910,  §  72)  which  provides  that  it  shall  be 
justifiable  to  shoot,  and  even  kill,  to  prevent 
a  forcible  attack  or  invasion  on  the  property 
or  habitation,  it  has  been  held  that  where  one 
whose  premises  were  invaded  by  a  riotous 
mob,  who  laid  siege  to  his  habitation  and 
continued  their  rioting,  shot  into  the  mob 
and  wounded  one  of  its  members,  he  did  not 
commit  the  offense  of  assault  with  intent  to 
kill.  Rhodes  v.  State,  10  Ga.  App.  68,  72 
S.  E.  518. 

But  a  person  who  pursues  another  who  has 
been  trespassing  against  his  house,  and  in- 
flicts serious  bodily  injury  on  him  cannot 
claim   that  the  assault  is  committed   in  de- 


fense of  habitation.  Wolf  v.  Crook,  163  111. 
App.  611,  614,  wherein  it  was  said:  "While 
the  law  recognizes  a  man's  home  as  his  castle 
and  permits  him  to  defend  it  against  assault 
or  against  assault  against  any  member  of 
his  family  while  therein,  the  evidence  does 
not  disclose  that  any  such  assault  was  made. 
At  the  time  of  the  injury,  plaintiff  was  not 
upon  the  premises  of  the  defendant;  the  de- 
fendant had  followed  the  plaintiff  and  his 
companions  for  a  considerable  distance  after 
discovering  them  and  began  the  attack  with- 
out any  provocation  at  that  time  from  the 
plaintiff.  The  law  does  not  permit  a  person 
to  avenge  himself  of  his  grievances  in  this 
manner.  There  was  nO  assault  being  made 
upon  either  defendant  or  his  habitation  at 
the  time  he  committed  the  acts  complained 
of;  he  had  had  time  then  to  consider  what 
had  been  done  and  realize  and  know  that  at 
the  time  he  committed  the  assault  upon  the 
plaintiff  he  was  in  no  danger  personally  of 
receiving  any  harm  and  his  habitation  or 
anyone  therein  was  in  no  danger  of  being 
injured;  his  action  in  this  regard  was  neither 
in  defense  of  his  habitation  nor  of  himself 
and  was  wholly  unju.stifiable."  So  in  Had- 
ley  v.  State,  58  Ga.  309,  it  was  said:  "Shoot- 
ing at  a  person  after  he  has  fought  you  in 
your  shop,  sixty  yards  from  your  dwelling, 
and  when  he  has  left  the  shop  and  is  trying 
to  avoid  you  by  running  toward  his  own 
home,  is  not  shooting  in  defense  of  habita- 
tion." 

A  boat  used  for  carrying  passengers  is  not 
a  dwelling  within  the  rule  that  the  owner 
may  protect  it  by  force  from  unlawful  tres- 
pass. People  V.  Bernard,  325  Mich.  550,  84 
N.  W.  1092,  66  L.R.A.  559,  wherein  it  ap- 
peared that  the  owner  of  a  small  boat  used 
for  hire  shot  and  wounded  an  officer  attempt- 
ing to  make  a  levy  on  the  boat.  The  court 
said:  "The  claim  made  by  counsel  for  re- 
spondent that  this  boat  was  a  dwelling  house, 
and  that  respondent  was  justified  in  resist- 
ing an  attempt  to  enter  it  or  seize  it,  finds 
no  warrant  in  this  record.  The  boat  was  a 
common  carrier  of  passengers  for  hire.  The 
fact  that  respondent  slept  at  night  on  a  seat 
in  the  boat  could  in  no  manner  change  the 
character  of  the  boat  and  transform  it  into 
a  dwelling  house." 

Question  fob  Jury. 

Whether  the  force  used  by  an  owner  of 
property  in  its  protection  against  aggres- 
sion was  more  than  the  attack  thereon  war- 
ranted is  a  question  of  fact  for  the  jury 
to  determine  under  proper  instructions  from 
the  court.  Riddle  v.  Brown,  20  Ala.  412,  66 
Am.  Dec.  202 ;  Wharton  v.  People,  8  111.  App. 
232:  Carter  v.  Sutherland,  52  Mich.  597,  18 
N.  W.  375;  State  v.  Goode,  130  N.  C.  651, 
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41  S.  E.  3.  In  Souther  v.  State,  18  Tex.  App. 
352,  the  court  stated  the  rule  as  follows: 
''Violence  does  not  amount  to  an  assault 
when  committed  in  defense  of  one's  property 
against  the  unlawful  violence  of  another  of- 
fered towards  said  property  .  .  .  ;  and 
Avhere  force  is  used  to  prevent  such  violence 
it  is  for  the  jury  to  say  whether  it  was 
necessary  to  effect  the  purpose  ...  or 
whether  it  was  in  excess  of  or  dispropor- 
tioned  to  the  aggravation  and  impending 
danger  to  the  property.  If  the  intention  of 
the  defendant  was  only  to  protect  and  defend 
his  property  against  threatened  and  impend- 
ing violence,  then,  although  unjustifiahle 
means  might  have  been  resorted  to,  it  was 
still  a  question  for  the  jury  to  decide  as  to 
whether  under  all  the  circumstances  the 
violence  used  was  with  intent  to  injure  the 
party  or  for  the  purpose  of  protecting  his 
property." 

In  Dinan  v.  Gibbon,  63  Cal.  387,  wherein 
it  appeared  that  the  owner  used  a  gun  in  a 
threatening  manner  in  order  to  prevent  the 
destruction  of  a  shed  on  his  premises,  the 
court  declaring  to  be  erroneous  an  instruc- 
tion telling  the  jury  that  "the  very  fact  that 
the  defendant  used  this  unlawful  weapon 
gives  the  plaintiff  the  right  to  recover,"  said : 
**The  necessity  of  the  force  which  was  re- 
sorted to,  to  repel  the  'encroachment'  of  the 
plaintiff  upon  the  defendants'  premises,  and 
the  question  whether  the  defendants  used 
more  force  and  violence  upon  the  person  of 
the  plaintiff  tlian  was  necessary  for  the  pro- 
tection of  their  property  should  have  been 
left  to  the  jury.  It  was  interfering  with 
their  constitutional  right  to  determine  all 
matters  of  fact,  for  the  court  to  instruct 
tliem  that  the  mere  use  of  the  weapon  to 
resist  the  encroachment  of  the  plaintiff  gave 
him  the  right  to  recover." 

It  is  proper  that  the  jury  in  determining 
whether  the  amount  of  force  used  in  the  de- 
fense of  property  was  justifiable,  should  con- 
sider all  the  surrounding  circumstances,  such 
as  the  relative  size  and  age  of  the  parties, 
etc.  Thomason  v.  Gray,  82  Ala.  291,  3  So. 
38,  wherein  it  was  said:  "It  was  competent 
for  the  jury  to  look  at  the  age  and  relative 
size  of  the  parties,  if  satisfactorily  proven,  in 
determining  the  amount  of  force  which  was 
necessary  to  be  used  by  the  defendant  in  put- 
ting the  plaintiff  off  of  his  premises.  The 
jury  might  more  readily  conclude  that  a  man 
of  proportionally  large  size  would  be  more 
culpable  in  resorting  to  the  use  of  a  knife 
for  such  a  purpose,  than  a  relatively  small 
man  might  be  under  like  circumstances." 
So  in  Townsend  v.  Brigga,  99  Cal.  481,  34 
Pac.  116,  wherein  it  appeared  that  the  owner 
was  an  old  man  weighing  only  one  hundred 
and  twenty-eight  pounds  and  was  in  bad 
health  while  the  trespasser  was  a  man  forty- 


five  years  of  age,  weighing  one  hundred  and 
seventy  pounds,  and  in  good  health,  the  court 
said:  "In  determining  such  a  question,  due 
allowance  should  always  be  made  for  the  dif- 
ficulty which  a  reasonable  man  would  have 
in  measuring,  under  exciting  circumstances, 
the  exact  amount  of  force  necessary." 

It  has  been  held  that  where  the  evidence 
is  clear  and  unmistakable,  the  court  is  war- 
ranted in  holding  as  a  matter  of  law  that 
the  force  used  in  defending  property  was  not 
unnecessary  or  excessive.  'Dius  where  it  ap- 
peared that  a  burglar  was  caught  in  the  act 
of  reaching  through  a  window,  which  he  had 
previously  broken,  to  remove  articles  there- 
from, it  was  held  that  the  court  was  justified 
in  declaring  that  stabbing  the  arm  and  wrist 
of  the  burglar  was  not  the  use  of  excessive 
force.     Devor  v.  Knauer,  84  111.  App.  184. 

Reality  of  Threatened  Danger. 

In  order  tQ  justify  an  assault  on  the 
ground  of  defense  of  property  it  is  not  nec- 
essary that  the  aggression  should  be  actual- 
ly commenced,  if  from  all  the  circumstances 
there  is  reasonable  ground  to  believe  that 
the  attack  is  imminent  and  that  the  use  of 
force  is  necessary  to  stop  it.  People  v. 
Flanagan,  60  Cal.  2,  44  Am.  Rep.  52.  In 
Higgins  V.  Minaghan,  78  Wis.  602,  47  N.  W. 
941,  23  Am.  St.  Rep.  428,  11  L.R.A.  138, 
wherein  it  appeared  that  an  attack  was  made 
by  a  riotous  mob  threatening  to  do  the  own- 
er and  his  family  and  property  serious  harm, 
the  court  stated  the  rule  as  follows:  "If  a 
person  is  assaulted  In  such  a  way  as  to  in- 
duce in  him  a  reasonable  belief  of  danger  of 
losing  his  life  or  of  suffering  great  bodily 
harm,  he  will  be  justified  in  defending  him- 
self, although  the  danger  be  not  real,  only 
apparent.  Such  a  person  will  not  he  held 
responsible  civilly  or  criminally  if  he  acts 
in  self-defense,  from  real  and  honest  convic- 
tions induced  by  reasonable  evidence,  al- 
though he  may  be  mistaken  as  to  the  ex- 
tent of  the  actual  danger.  A  person  ne<Hl 
not  be  in  actual  imminent  peril  of  his  lifo 
or  of  great  bodily  harm  before  he  may  shoot 
his  assailant;  it  is  sufficient  if  in  good  faith 
he  has  reasonable  ground  from  the  facts,  as 
they  appear  to  him  at  the  time,  to  appre- 
hend a  design  to  commit  a  felony,  or  to  do 
some  great  personal  injury,  and  reasonable 
cause  for  believing  that  there  is  imminent 
danger  of  such  design  being  accomplished.'* 
But  in  Palmer  v.  Smith,  147  Wis.  70,  1:^2 
N.  W'.  614,  which  was  a  similar  action 
though  it  did  not  appear  that  the  crowd  was 
actuated  by  evil  intentions  or  threatened 
any  injury  to  the  person  or  property  of  the 
owner,  the  court  limited  in  a  mea.«*ure  the 
rule  as  stated  in  Higgins  v.  Minaghan,  su- 
pra,  as   follows:     "True,    there    is   language 
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used  in  Higgins  v.  Minaghan,  76  Wis.  298, 
45  N.  W.  127,  to  the  effect  that  the  defend- 
ant is  justified  in  acting  for  his  defense  ac- 
cording to  the  circumstances  'as  they  appear 
to  him.'  But  we  do  not  understand  that  it 
was  the  intenti<Mi  of  the  court  in  that  case  to 
lay  down  any  such  general  rule,  nor  do  we 
understand  it  to  be  the  law  that  the  defend- 
ant would  be  justified  in  shooting  on  the 
arbitrary  ground  alone  that  it  appeared  to 
him  necessary,  if  upon  the  facts  and  cir- 
i'umstances  of  the  case,  as  they  appeared  at 
the  time,  there  was  no  reasonable  ground  for 
such  apprehension."  In  this  connection  the 
court  held  the  following  instruction  to  be  a 
correct  exposition  of  the  law:  "Vou  should 
bear  these  instructions  in  mind  and  con- 
sider them  in  connection  with  the  evidence 
as  to  the  acts  and  intentions  of  the  plaintiff 
and  his  companions,  so  far  as  they  were 
known  to  the  defendant,  as  well  as  the  char- 
acter of  the  individual  members  comprising 
the  group,  and  their  disposition  toward  him, 
whether  friendly  or  otherwise,  so  far  as 
known  to  him,  in  determining  whether  or 
not,  at  the  time  of  the  shooting  of  the  plain- 
tiff, the  defendant  had  reasonable  ground  to 
apprehend  a  design  to  do  him  or  his  wife 
great  personal  injury,  or  to  commit  a  felony 
against  his  property,  and  whether  he  had 
reasonable  cause  for  believing  that  there  was 
imminent  danger  of  such  design  being  ac- 
complished." 

Fear  or  mere  suspicion  that  an  intruder 
may  encroach  on  his  possession  will  not 
justify  an  assault  as  the  owner  cannot  use 
force  unless  it  is  really  necessary  to  prevent 
an  injury  to  his  property.  McAuley  v. 
State,  3  Greene  (la.)  435. 

An  assault  cannot  be  justified  on  the 
ground  of  the  defense  of  property  where  the 
injury  to  the  property  has  previously  taken 
place  and  cannot  be  prevented.  Territory  v. 
Drennan,  1  Mont.  41,  wherein  it  appeared 
that  the  user  of  water  shot  and  wounded  one 
who  had  cut  off  his  supply.  The  court  said: 
**It  is  true  that  when  a  party  is  in  the  act 
of  committing  a  forcible  trespass  upon  the 
person  of  another,  or  property  of  which  he 
is  in  possession,  force  may  be  used  by  the 
assailed  sufiiicient  to  repel  the  trespass.  But 
it  does  not  appear,  from  the  testimony  of- 
fered, that  Patrick  Balton  was  in  the  act  of 
committing  a  trespass  upon  the  property  of 
the  defendant,  of  which  at  the  time  he  was 
in  possession,  and  that,  to  repel  this  tres- 
pass, he  was  compelled  to  use  the  force  he 
did.  The  evidence  goes  to  show  that  Dalton 
had  already  shut  off  the  water  from  the  de- 
fendant's claim,  and  deprived  him  of  the  use 
of  it,  when  he  sought  to  redress  his  griev- 
ance by  shooting  Dalton.  It  certainly  does 
not  appear  that  the  defendant  did  this  shoot- 
ing in  repelling  a  forcible  trespass  upon  his 


property,  of  which  he  was  in  the  actual  pos- 
session, which  Dalton  was  at  the  time  in 
the  act  of  committing.  If  the  defendant  had 
offered  to  prove  such  facts,  they  would  cer- 
tainly have  been  admissible.  The  fact  that 
the  defendant,  while  he  was  in  possession  of, 
and  working  his  mining  claim,  shot  Dalton 
because  he  had  shut  off  the  supply  of  water 
in  the  gulch,  which  the  defendant  may  have 
been  entitled  to,  is  surely  no  justification  of 
the  offense  charged  in  the  indictment." 

Notice  to  DeBi8t,  .  ^ 

Unlike  a  mere  trespasser,  one  who  engaged 
in  a  forcible  attempt  to  injure,  destroy  or 
carry  away  the  goods  or  property  of  another 
may  be  expelled  by  force  without  notice  or 
warning  to  desist.  Polkinhorn  v.  Wright,  & 
Q.  B.  197,  115  Eng.  Rep.  (Reprint)  849; 
Weaver  t.  Bush,  8  T.  R.  78,  101  Eng.  Rep. 
(Reprint)  1276;  Tullay  v.  Reed,  1  C.  &  P.  6,. 
11  E.  C.  L.  297 ;  Simpson  v.  Morris,  4  Taunt. 
821,  128  Eng.  Rep.  (Reprint)  555;  Green 
v.  Goddard,  2  Salk.  641,  91  Eng.  Rep.  (Re- 
print) 540;  Scribner  v.  Beach,  4  Denio  (N. 
Y. )  448,  47  Am.  Dec.  265 ;  Filkins  v.  People, 
69  N.  Y.  101,  25  Am.  Rep.  143;  Higgins  v. 
Minaghan,  78  Wis.  602,  47  N.  W.  941,  23 
Am.  St.  Rep.  428,  11  KR.A.  138,  In  Scrib- 
ner V.  Beach,  supra,  the  rule  was  stated  as 
follows:  "Unless  the  trespass  is  accompan- 
ied with  violence,  the  owner  of  the  land  or 
goods  will  not  be  justified  in  assaulting  the 
trespasser  in  the  first  instance,  but  must 
request  him  to  depart  or  desist,  and  if  he 
refuses,  he  should  gently  lay  his  hands  on 
him  for  the  purpose  of  removing  him,  and 
if  he  resist  with  force,  then  force  sufficient 
to  expel  him  may  be  used  in  return  by  the 
owner.  .  .  .  It  is  otherwise,  if  the  tres- 
passer enter  the  close  with  force;  in  that  case 
the  owner  may,  without  previous  request  to 
depart  or  desist,  use  violence  in  return,  in 
the  first  instance,  proportioned  to  the  force 
of  the  trespasser,  for  the  purpose,  only,  of 
subduing  his  violence." 

Holding  that  the  owner  of  premises  need 
not  order  a  threatening  mob  about  to  at- 
tack his  house  to  disperse  before  firing  at 
them,  the  court  in  Higgins  v.  Minaghan,  78 
Wis.  602,  47  N.  W.  941,  23  Am.  St.  Rep.  428, 
11  L.R.A.  138,  stated  the  rule  as  follows: 
"We  do  not  think  the  defendant  was  bound 
to  notify  the  charivari  party  that  their 
shooting,  noise,  and  tumult  were  causing 
terror  and  fright  to  his  wife  and  children, 
and  were  seriously  injuring  them  in  mind, 
body,  and  health.  This  was  the  third  night 
these  perscms  had  been  engaged  in  these 
unlawful  and  criminal  proceedings.  On  the 
fiist  night  they  came  the  defendant  had 
warned  them  away,  and  directed  them  to 
desist.     The     rioters     themselves    knew,    or 
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should  have  known,  that  their  acts  and  con- 
duct about  the  house,  in  the  night,  were 
well  calculated  to  produce  terror  and  fright, 
and  injuriously  affect  the  defendant's  family. 
This  was  the  direct,  necessary,  and  almost 
inevitable  consequence  of  their  acts.  If  the 
defendant  had  again  requested  them  to  de- 
sist and  go  away,  had  told  them  they  were 
causing  serious  bodily  harm  to  his  wife  and 
children,  his  notice  and  warning  would  prob- 
ably have  been  received  with  derision,  in- 
sulting remarks,  and  vile  abuse,  as  they  had 
been  on  previous  occasioiis.  So  we  think  it 
^vas  error  to  charge  that  the  defendant  was 
bound  to  inform  the  charivari  party  of  the 
fact  that  their  riotous  conduct  was  endanger- 
ing the  life  of  his  wife  and  children,  before 
taking  effectual  means,  by  shooting  or  other- 
wise, to  drive  them  away.  The  circuit  judge 
•evidently  held  that  the  defendant  had  no 
xight  to  fire  into  the  body  of  rioters  witiiout 
notice  and  without  having  commanded  them 
to  disperse;  but  upon  the  undisputed  facts 
of  the  case  the  law  imposed  upon  him  no  such 
4iuty.'' 

But  it  has  been  held  that  where  the  danger 
is  only  apparent,  the  owner  must  warn  the 
offender  to  desist  before  he  can  justify  an 
assault  on  the  ground  of  the  defense  of  his 
home.     Spires  v.  Barrick,  14  U.  C.  Q.  B.  420, 
wherein  it  was  said:    "The  defendant  states 
the  threats  used,   and  that  he  believed  and 
had  reason  to  believe  that  the  plaintiff  and 
the   others   were   about   to   tar   and    feather 
him,  and  that  being  armed  and  riotously  as- 
sembled they  were  apparently  breaking  into 
his  house;  and  he  relies  on  this  aa  sufficient 
justification    for    his    doing    all    that    he    is 
charged   with   doing;    but   we   think   it   was 
necessary    for    him,    according    to    adjudged 
cases,  before  he  fired  upon  the  plaintiff,  to 
have  warned  the  party  to  desist  and  to  de- 
part,  or  that  he   would   fire.     Such   request 
to    depart   would    not   have  been   necessary, 
perhaps,  if  the  defendant  had  been  actually 
advancing  upon  the  plaintiff  in  the  attitude 
of  assaulting  him,  and   still   less  if  any  of 
them  had  actually  struck  him;  but  firing  at 
another  cannot  be  justified  upon  the  ground 
of   threats   of   personal   violence   merely,    or 
by  the  fact  of  the  defendant  believing  and 
having    reason    to    believe    that   they    would 
execute    their    threats,    or    by    the    plaintiff 
being  apparently  in  the  act  of  breaking  into 
the   house.     If   a  man   sees   another,   as   he 
supposes,  breaking  into  his  house,  and  with- 
out notice  fires  at  him  and  wounds  him,  it 
will  not  be  a  legal  justification  for  him  to 
allege  that  the  man  was  apparently  breaking 
into  his  house.     Here  there  were  threats  ac- 
companying the  appearance;  but  still  we  con- 
sider   that    without    something    more    that 
would   not  justify,   without   warning   or   re- 
questing the  party  to  desist." 


So  in  Howell  v.  Hopkins,  8  Ky.  L.  Rep. 
527,  it  was  said:  "And  he  should  further 
show  that  he  used  all  reasonable  means  to 
induce  the  plaintiff  to  leave  his  premises  and 
refrain  from  committing  the  contemplated 
trespass  before  he  resorted  to  force.  Nor 
does  the  fact  that  the  defendant  had  notified 
the  plaiutifi'  before  the  time  of  the  assault 
not  to  commit  the  trespass  dispense  with  the 
necessity  of  then  and  there  endeavoring  by 
peaceable  meami  to  prevent  him  from  doing 
the  act  before  resorting  to  force.*' 

Where  excessive  force  was  used  in  the  de- 
fense of  property  the  question  whether  a 
warning  to  desist  was  given  was  held  to  be 
immaterial  in  Rex  v.  Kinman,  16  British 
Columbia  148,  18  Can.  Crim.  Cas.  139,  17 
West.  L.  Rep.  439,  wherein  it  was  held  that 
the  law  as  stated  in  the  following  submission 
by  the  lower  court  was  correct:  '*!  made  no 
finding  upon  the  question  as  to  whether  or 
not  warning  had  been  given  by  the  accused 
to  Kumer  before  striking  him  with  the  club 
used  on  the  occasion  referred  to  in  the  evi- 
dence, considering  it  unnecessary,  because  I 
found  that  the  assault  was  savage,  hot- 
tempered  and  unnecessary,  and  therefore 
eould  not  be  justified  by  any  warning  even 
if  such  had  been  proven.' 
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Peraana  Entitled  to  J>efend  Property, 

As  a  general  rule  the  owner  or  an  occu- 
pant in  lawful  possession  of  property  may 
defend  it  Against  aggression  by  the  use  of 
such  force  as  may  be  reasonably  necessary. 
Thus  a  mortgagee  in  possession  of  goods  and 
chattels  has  a  property  in  the  same  which  lie 
may  defend  in  the  same  manner  that  he  may 
that  of  which  he  is  the  absolute  owner. 
Wentworth  v.  People,  4  Scam.  (III.)  550. 
But  where  possession  is  retained  by  a  mort- 
gagor, the  mortgagee  temporarily  taking  pos- 
session in  the  absence  of  the  mortgagor  can- 
not defend  a  charge  of  assault  on  the  mort- 
gagor on  the  ground  of  defense  of  property 
as  his  possession  is  inferior  to  that  of  the 
mortgagor.     Perkins    v.    West,    65    Vt.    265. 

In  the  absence  of  a  special  agreement  to  the 
contrary  a  landlord  retains  such  possession 
as  will  justify  him  in  repelling  by  force 
any  effort  made  to  remove  property  by  a 
cropper.  State  v.  Austin,  123  N.  C.  749,  31 
S.  E.  731.  And  a  tenant  has  the  same  right 
as  his  landlord  to  defend  the  property  in 
his  possession.  Corey  v.  People,  45  Barb. 
(X.   Y.)    262. 

It  has  been  held  that  a  guest  in  a  house 
may  be  justified  in  the  use  of  force  in  re- 
sisting the  efi'orts  of  a  sheriff  to  break  into 
a  house  to  levy  process.  Curtis  v.  Hubbard, 
1  Hill  (N.  Y. )  336,  wherein  it  was  said: 
"The  outer  door  being  shut,  is  equally  a 
protection,   whether   the   owner   or   possessor 
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be  within  at  the  time  or  not.  It  is  a  gen- 
eral and  unqualified  protection  against  an 
officer  having  civil  process,  for  the  man,  his 
family  and  goods.  .  .  .  And  this  includes 
<?very  guest  who  is  at  the  house,  and  also  his 
good.H,  unless  he  has  flown  to  the  house,  or 
carried  his  goods  there,  in  order  to  avoid 
the  process." 

The  finder  of  property  may  defend  his  pos- 
session by  force  against  all  but  the  true 
owner.  Hoagland  v.  Forest  Park  Highlands 
Amusement  Co.  170  Mo.  335,  70  S.  W.  878, 
94  Am.  St.  Rep.  740. 

In  State  v.  Cleaveland,  82  Vt.  158,  72  Atl. 
321,  it  was  held  that  one  owning  land  ad- 
jacent to  a  highway  did  not  lose  possession 
because  of  the  temporary  removal  of  a  fence 
to  allow  for  excavation  when  he  continually 
asserted  his  right  to  the  strip  of  land  in- 
volved, and  so  might  justify  an  assault  on 
a  road  commissioner  on  the  ground  of  de- 
fense of  property. 
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Aasanlt  —  DefeAses  —  Defense  of  Prop- 
erty —  Resistins  Ofioer. 

The  owner  of  property  may  not  maintain 
his  possession  thereof  by  force  against  an 
officer  attaching  it  as  the  property  of  an- 
other. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  counties :    Sweeney,  Judge. 

Criminal  action.  Benjamin  Selengut  con- 
victed of  assault  on  officer  and  alleges  ex- 
ceptions. The  facts  are  stated  in  the  opinion. 
Affirmed. 

Antonio  A.  Capotoato  for  state. 
Frank  H.  Wildea  for  defendant. 

[302]  Vincent,  J. — The  defendant  was 
found  guilty  in  the  Superior  Court,  of  an 
assault  upon  an  officer  and  the  case  is  now 
before  us  upon  the  defendant's  exceptions. 

On  August  2,  1911,  one  Samuel  Brown,  a 
police  constable,  having  power  to  serve  civil 
process,  was  charged  with  the  service  of  a 
writ  of  attachment  issued  against  one  Harry 
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Rubin  at  the  suit  of  Benjamin  Newman. 
Brown,  in  his  capacity  as  a  constable,  pro- 
ceeded to  attach  certain  personal  property 
which  was  pointed  out  to  him  by  Newman  as 
the  property  of  Rubin,  said  property  being 
at  the  time  upon  an  express  wagon  standing 
in  the  public  street. 

[303]  Upon  learning  that  the  property  had 
been  thus  attached,  the  defendant,  Selengut, 
asserted  his  title  thereto  and  upon  the  re- 
fusal of  the  officer  to  release  it  from  the  at- 
tachment and  permit  him  to  take  possession 
of  it  he  endeavored  to  obtain  possession  there- 
of by  force  and  in  so  doing  committed  an 
assault  upon  the  officer. 

The  defendant,  upon  complaint  duly  made, 
was  found  guilty  of  assault  and  battery  in 
the  district  court  and  taking  an  appeal  was 
tried  in  the  Superior  Court,  where  a  verdict 
of  guilty  was  rendered  by  a  jury.  The  de- 
fendant took  several  exceptions  in  the  course 
of  the  trial  in  the  lower  court.  The  exception 
upon  which  the  defendant  now  relies  is  to 
tliat  portion  of  the  charge  to  the  jury  in 
which  the  trial  judge  said  that  "a  person 
claiming  to  be  the  owner  of  personal  property 
and  in  the  possession  of  the  same  is  not  justi- 
fied in  assaulting  a  known  officer  who  at- 
tempts in  good  faith  to  attach  the  same  upon 
lawful  process  running  against  a  third  person 
as  the  goods  and  chattels  of  said  third  person 
while  the  same  are  being  transported  on  a 
public  highway,  although  such  assault  is 
necessary  to  prevent  the  property  from  being 
taken  by  such  officer." 

This  exception  raises  a  question  of  law 
which  does  not  appear  to  have  been  deter- 
mined in  this  state  and  one  upon  which  there 
is  some  conflict  of  authority.  The  state  con- 
tends that  in  the  interest  of  public  peace  and 
order  the  charge  of  the  trial  judge  should 
be  sustained  and  the  defendant's  exceptions 
overruled.  Ou  the  other  hand  the  defendant 
claims  that  this  court  should  follow  the  doc- 
trine laid  down  by  the  Massachusetts  Court 
in  the  case  of  Com.  v.  Kennard,  8  Pick.  133. 
which  holds  that  where  an  officer  attempts 
to  take  goods  belonging  to  A.  and  in  A.'s  pos- 
session upon  a  writ  against  B.,  A.  may  main- 
tain his  possession  by  force  in  the  same  man- 
ner as  he  might  against  any  trespasser  who 
is  not  an  officer.  In  several  of  the  states 
where  this  question  has  arisen,  the  decision 
of  the  Massachusetts  Court  has  not  been  fol- 
lowed and  in  some  it  has  been  severely 
criticised  as  an  unsafe,  impracticable,  and 
[304]  unsound  rule,  having  a  tendency  to 
promote  disturbances  of  the  peace. 

In  State  v.  Downer,  8  Vt.  424,  30  Am.  Dec. 
482,  which  seems  to  be  the  leading  case  in 
support  of  the  contention  of  the  state  the 
court  said:  "It  is  well  settled  that  one  may 
defend  the  possession  of  his  property  against 
a  stranger  with  such  force  as  may  be  neces- 
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sary.  But  this  right  cannot  be  extended  to 
the  case  of  an  officer  whose  duty  it  is  to  at- 
tach  property  whenever  he  is  requested  so 
to  do.  He  may  or  may  not  require  indemnity 
for  the  act.  But  it  would  be  too  much  to 
say  that  he  must  decide  all  cases  of  doubtful 
property  at  his  own  hazard,  or  that  if  he 
attempted  to  make  an  attachment  when  the 
property  was  not  in  fact  in  the  debtor,  he 
mij»ht  by  the  owner  of  the  property  be  re- 
sisted to  any  extremity.  .  .  .  And  if  the 
owner  of  property  may  resist  an  officer  in 
its  defence,  so  may  one  who  believes  himself 
the  owner;  for  it  would  not  do  to  predicate 
crime  upon  so  subtle  a  distinction  as  an 
abstract  right  of  property.  It  must  be  some- 
thing more  tangible. 

•*We  believe  the  better  and  safer  and  only 
practicable  rule  to  be,  that  whenever  the 
question  of  property  is  so  far  doubtful  that 
the  creditor  and  officer  may  be  supposed  to 
act  in  good  faith  in  making  the  attachment, 
the  owner  of  the  property  even  cannot  justify 
resistance,  but  must  yield  the  possession  and 
resort  to  his  remedy  by  action.  This  is  the 
only  mode  in  which  the  question  could  be 
tried.  And  unless  such  a  rute  be  adopted,  no 
human  sagacity  is  adequate  to  the  decision 
of  those  nice  questions  which  the  duty  of 
sheriffs  and  their  officers  involve." 

In  State  v.  Fifield,  18  N.  H.  34,  the  court 
criticises  the  Massachusetts  case  as  unsound 
and  accepts  the  rule  laid  down  in  the  case 
of  State  v.  Downer,  supra,  and  says:  "The 
obvious  tendency  of  the  doctrine  for  which 
the  defendant  contends,  to  promote  disturb- 
ances of  the  peace  by  emboldening  parties, 
otherwise  sufficiently  disposed  to  be  strenuous 
in  cases  of  doubt,  and  to  appreciate,  in  such 
cases,  the  benefits  of  actual  possession  and 
present  use  of  the  disputed  [305]  goods, 
suffices,  of  itself,  to  awaken  the  gravest  doubt 
of  its  soundness." 

In  the  case  of  State  v.  Richardson,  38  N.  H. 
208,  75  Am.  Dec.  173,  the  doctrine  laid  down 
in  State  v.  Fifield  is  affirmed  and  the  reasons 
why  the  case  of  Com.  v.  Kennard,  should  not 
be  followed  are  distinctly  set  forth.  The 
court  said:  "To  hold  that  an  officer,  dulv 
qualified,  and  known  to  be  so,  may  be  re- 
sisted with  impunity,  while  proceeding  in 
good  faith  to  attach  property  which  he  is 
directed  to  attach  and  indemnified  for  at- 
taching as  the  property  of  the  defendant  in 
the  process  he  is  executing,  by  any  person 
<'Iaiming  to  own  that  property,  would  im- 
pose upon  every  officer  the  necessity  of  in- 
vestigating and  deciding  correctly  at  his  peril 
every  controversy  in  relation  to  the  owner- 
ship of  property  shown  to  him  as  belonging 
to  the  debtor,  before  he  could  safely  act.  It 
is  unnecessary  to  say  how  utterly  impractica- 
ble and  impossible  this  would  be.  No  man 
who  regarded  his  personal  safety  or  pecuniary 


interests  would  venture  to  attach  personal 
property  the  title  of  which  was  in  controversjv 
if  such  a  rule  were  established  and  generally 
understood  and  practiced  upon  by  the  com- 
munity. Besides,  there  is  no  occasion  for 
such  a  rule.  If  the  property  of  one  person 
is  taken  upon  a  writ  or  execution  against  an- 
other, the  law  affords  ample  means  of  redress^ 
by  a  writ  of  replevin,  an  injunction,  or  other 
proceedings,  without  the  owner's  taking  the 
law  into  his  own  hands.  There  is  no  such 
sacredness  attached  to  personal  property  as 
can  justify,  in  its  defence,  resistance  to  an 
authorised  officer  of  the  law,  acting  in  good 
faith,  under  lawful  process." 

In  the  states  of  New  York  and  Ohio  the 
courts  have  followed  the  case  of  State  v. 
Downer  and  expressly  repudiated  Com.  v. 
Kennard.  People  v.  Hall,  31  Hun  (N.  Y.> 
404,  Faris  v.  State,  3  Ohio  St.  150.  See 
also  Witherspoon  v.  State,  42  T^x.  Crina. 
532,  61  S.  W.  396,  96  Am.  St.  Rep.  812; 
Mitchell  V.  State,  101  Ga.  578,  28  S.  E.  916. 

In  State  v.  Cokely,  4  la.  477,  a  case  where 
the  defendant  assaulted  a  constable's  assist- 
ant when  he  [306]  attempted  to  levy  an 
execution  on  property  which  the  defendant 
claimed  was  exempt  from  seizure,  the  court 
said:  "If  the  property  was  exempt  as 
claimed,  that  fact  furnished  no  justification 
to  defendant  for  his  assault  on  How,  the 
constable's  assistant.  The  legality  of  the 
levy  was  subject  to  be  ascertained  and  de« 
termined  by  an  appeal  to  the  courts.  The  de- 
fendant had  no  right  to  take  the  law  into  his 
own  hands,  or  to  redress  his  own  grievances 
by  a  resort  to  violence.  The  right  to  use 
force  in  defence  of  one's  person  and  property 
does  not  authorize  a  defendant  in  execution  to 
resist  foroibly  the  officer  in  the  discharge  of 
his  duty." 

The  defendant  claims,  in  substance,  that  the 
title  to  the  goods  in  question  being  in  him- 
self the  officer  was  simply  a  trespasser  whoso 
aggressions  he  was  justified  in  forcibly  re- 
sisting to  the  same  extent  as  he  would  have 
been  justified  in  resisting  those  of  any  un- 
official person.  A  sufficient  answer  to  this 
contention  is  to  be  found  in  the  case  of 
State  V.  Fifield,  supra,  in  which  the  court 
said:  "It  is  true  that  the  owner  of  goods 
in  po5:8esRion  of  them  may,  in  general,  resist 
a  trespass  designed  to  take  them  from  his 
possession.  It  is  also  true,  that  the  seizure 
of  the  goods  of  one  person  upon  the  process 
against  another,  is  technically  a  trespass, 
for  which  the  law  has  provided  the  same 
remedy  as  for  wanton  aggression  of  a  stranger 
without  color  or  excuse.  But  it  does  not 
necessarily  follow  that  the  two  acts  may 
not  be  distinguished  in  the  particular  under 
consideration.  For  one,  preventive  force  is 
the  only  protection;  for  the  other,  the  law 
has  provided  remedies  so  perfect  as  to  take 
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away  all  excuse  and  all  strong  necessity  or 
temptation  for  the  exertion  of  such  force." 

We  think  that  the  rule  established  in  the 
ease  of  State  t.  Downer,  supra,  and  recog- 
nized in  and  confirmed  by  the  other  cases  cit- 
ed should  be  followed  by  this  court  in  the 
present  proceeding.  The  officer  charged  with 
the  service  of  a  writ  calling  for  the  attach- 
ment of  personal  property,  who  attempts  to 
discharge  his  duty  in  good  faith,  cannot  rea- 
sonably be  expected  to  assume  the  functions 
of  a  court  of  law  and  to  [307]  examine  and 
determine  the  claims  of  others  who  assert 
title  thereto.  If  their  rights  are  invaded 
there  are  well  known  proceedings  to  which 
they  may  resort  and  through  which  they  may 
obtain  redress. 

To  say  that  anyone  deeming  himself  to  be 
the  rightful  owner  of  property  may  maintain 
his  possession  thereof,  by  force,  as  against 
an  officer  charged  with  the  service  of  a  writ 
of  attachment,  would  be  to  promote  breaches 
of  the  peace  and  would  be  against  public 
policy. 

The  defendant's  exceptions  are  all  overruled 
and  the  case  is  remitted  to  the  Superior  Court 
for  sentence. 


NOTE. 

The  holding  of  the  reported  case  to  the 
effect  that  an  owner  of  property  cannot  justi- 
fy an  assault  on  an  officer  attempting  to 
seize  it  under  a  writ  against  a  third  person, 
is  in  accord  with  the  rule  in  a  majority  of 
the  jurisdictions  in  which  this  question  has 
been  determined.  The  cases  discussing  the 
defense  of  property  as  justification  for  an 
assault  are  reviewed  in  the  note  to  State  v. 
Cessna,  reported  ante,  this  volume,  at  page 
289. 
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October  19,  1915. 
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Assault  —  Defenses  -^  EJeotlon.  of  Tres- 
passer. 

A  proprietor  may  order  a  trespasser  off 
his  premises  and,  if  he  refuses  to  go,  he  may 
use  such  reasonable  force  as  may  be  neces- 
sary to  expel  him.  But  if  he  exceeds  the 
bounds  of  reasonable  force  he  is  guilty  of 
an  assault. 

[See  note  at  end  of  this  case.] 
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The  right  to  eject  an  intruder  is  not  lim- 
ited to  one's  dwelling  house,  but  applies  to 
any  property  of  which  he  has  lawful  pos- 
session. 

[See  note  at  end  of  this  case.} 

Error  to  Circuit  Oourt,  Doddridge  county. 

Criminal  action.  Walter  N.  Flanagan  con- 
victed of  assault  and  battery  and  brings  error. 
The  facts  are  stated   in  the   opinion.     Bk- 

VKBSED. 

M.  K.  Duty  and  R,  8.  Blair  for  plaintiff  in 
error. 

A,  A.  Lilly,  John  B.  Morrison  and  J.  B. 
Brown  for  defendant  in  error. 

[783]  Williams,  J. — Defendant  was  indict- 
ed for  a  felonious  assault  upon  Sylvester  B. 
Waldo  and  was  found  guilty  of  simple  as- 
sault and  battery,  fined  $100  and  sentenced 
to  thirty  days  in  jail;  and  he  brings  error. 

Hearing  some  shots  fired  in  his  woodland 
and  suspecting  that  someone  was  hunting  on 
his  land,  defendant  called  his  nephew,  Frank 
Flanagan,  a  boy  fourteen  years  of  age,  and 
they  went  into  the  woods  in  search  of  the 
trespasser.  Defendant  went  by  one  route 
and  sent  the  boy  by  another.  Presently  de- 
fendant came  in  sight  of  the  prosecuting  wit- 
ness, Waldo,  who  was  carrying  a  gun.  When 
he  came  within  about  twenty  yards  of  Waldo, 
according  to  his  own  testimony,,  he  called  to 
him  and  asked  him  who  had  given  him  per- 
mission to  hunt  there,  and  Waldo  replied, 
"I  didn't  know  you  didn't  want  me  to  hunt  in 
here.''  A  quarrel  ensued,  and  defendant  says 
Waldo  cursed  him,  called  him  a  liar,  and 
grabbed  his  gun  by  [784]  the  muzzle  and 
walked  up  to  him;  that  he  then  called  to  his 
nephew  to  come  there,  and  when  the  boy 
came,  he  said  to  Waldo,  ''Now,  you  get  out 
of  here,"  and  that  Waldo  "swore  he  would 
not  get  out  until  he  got  damned  good  ready ; " 
that  he  then  put  his  hand  against  Waldo  who 
grabbed  the  gun  with  both  hands  and  shoved 
it  up  in  his  face;  that  he  likewise  took  hold 
of  the  gun  with  both  hands  and  a  tussle  en- 
sued between  them,  he  trying  to  wrest  the 
gun  from  Waldo,  and  Waldo  using  all  his 
force  to  retain  possession  of  it;  that  in  the 
scuffle  over  the  gun  Waldo  cocked  it  and 
was  trving  to  point  it  toward  his  stomach  and 
he  called  the  boy  to  get  a  club  and  hit  him 
over  the  head,  and  that  Waldo  told  the  boy 
not  to  do  that.  Continuing,  defendant  says: 
"Somehow  I  throwed  tlic  gun  up  and  I 
struck  him  by  the  side  of  the  head  with  my 
fist  and  knocked  him  back  probably  ten  feet 
and  he  fell  down  and  he  was  kind  of  kicking 
as  I  rushed  up  to  him  and  he  throwed  the 
gun  right  over  towards  me  and  I  told  the 
boy  to  hit  him,  and  the  boy  hit  him  across 
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the  forehead  and  kind  of  knocked  him  back, 
and  be  was  raising  with  the  gun  ag&in  and 
I  got  the  club  and  hit  him  over  the  arms 
or  over  the  head,  I  don't  know  which,  and  in 
the  tussle  I  got  hold  of  the  gun,  dropped  mj 
club  and  got  him  down  and  I  pulled  the  gun 
off,  and  he  said,  'My  God,  boys,  don't  kill  me, 
I  will  get  out,'  and  I  jerked  the  gun  from  him 
and  he  got  up  and  said,  'Which  way  do  you 
want  me  to  go,'  and  I  told  him  'The  quickest 
way  you  can  get  out  of  here.*  He  said,  'Give 
me  the  gun  and  I  will  go,'  and  I  said  'No, 
I  will  take  care  of  the  gun,'  and  he  started 
off,  and  I  grabbed  up  the  club  in  my  left 
hand  and  had  the  gun  in  my  right  hand,  and 
I  told  him  to  go,  and  he  went  out  the  way  he 
said  he  came  in." 

The  boy,  Frank  Flanagan,  corroborates  his 
uncle's  statements.  He  says  defendant  put 
his  hand  on  Waldo's  shoulders  and  told  him 
to  go  out;  that  Waldo  said  he  was  not  going 
until  he  got  ready,  and  turned  around  as  if 
to  hit  his  uncle  with  the  gun,  and  his  uncle 
grabbed  it;  that  each  was  trying  to  get  it 
out  of  the  other's  hands,  and  in  the  scuffle  his 
uncle  struck  Waldo  on  the  head  and  knocked 
him  down;  that  when  he  started  to  get  up 
he  (witness)  hit  him  across  the  forehead 
with  a  stick;  that  he  tried  to  get  up  again 
and  his  uncle  grabbed  the  stick  out  of  his 
hand  and  hit  him  again. 

[785]  Defendant's  evidence,  on  the  material 
points,  conflicts  with  that  of  the  prosecuting 
witness,  who  says  he  was  not  hunting  on  de- 
fendant's land  but  was  passing  through  on  a 
near  way  home,  and  was  approached  by  de- 
fendant and  his  nephew,  one  on  each  side  of 
him;  that  he  told  defendant  he  would  get 
off  his  land  that  he  did  not  know  he  objected 
to  his  passing  over  it,  but  that  defendant 
would  not  permit  him  to  go;  that  he  sprang 
at  him  and  grabbed  his  gun,  and  he  then 
took  hold  of  it  with  both  hands  and  tried 
to  keep  him  from  taking  it  away  from  him; 
that  in  the  scuffle  over  the  gun  defendant 
fired  the  load  out  of  it,  and  then  called  the 
boy  to  hit  him;  that  he  was  struck  and 
knocked  down;  that  he  had  made  no  attempt 
or  threat  to  use  his  gun  on  defendant;  that 
when  he  was  struck  he  was  knocked  down 
and  became  unconscious :  that  when  he  re- 
gained consciousness  defendant  was  standing 
over  him  with  a  club,  and  he  heard  the  boy 
say,  "For  God  sake  don't  kill  him,"  and  that 
he  was  struck  several  times  with  the  club 
while  he  was  down.  That  he  was  badly  cut 
about  the  head  and  arms,  is  proven  by  the 
testimony  of  both  himself  and  the  doctor 
who  dressed  his  wounds,  and  is  not  denied. 

Defendant's  counsel  do  not  contend  that 
the  verdict  is  not  supported  by  the  evidence, 
but  they  complain  of  the  action  of  the  court 
in  giving  certain  instructions  on  behalf  of 
the  state  and  refusing  to  give  certain  others 


asked  for  by  defendant.  The  giving  of  the 
state's  No.  1  is  assigned  as  error.  It  reads 
as  follows: 

"There  is  no  law  to  justify  the  proposition 
that  a  man  may  be  the  assailant,  the  aggres- 
sor, and  bring  on  a  fight,  and  then  claim  ex- 
emption from  the  consequences  thereof,  on 
the  ground  of  self-defense;  he  cannot  so  act 
and  then  shield  himself  on  the  assumption 
that  he  was  defending  himself.  And  you  are 
instructed  that  if  you  believe  from  all  of  the 
evidence  beyond  a  reasonable  doubt  the  de- 
fendant herein  was  the  aggressor,  that  he 
provoked  the  difficulty,  and  made  the  assault 
testified  to  in  this  case,  that  before  he  can 
avail  himself  of  self  defense  it  must  appear 
that  he  withdrew  from  the  assault  in  good 
faith  and  clearly  announced  a  desire  for  peace. 
And  you  are  instructed  that  the  burden  of 
showing  that  he  did  retreat  and  announce 
a  desire  for  peace  after  the  trouble  began, 
he  must  prove  such  defense  by  a  preponder- 
ance of  the  [786]  evidence.  And  that  the 
jury  should  consider  all  of  the  evidence  in- 
troduced by  the  state  and  the  defendant  in 
ascertaining  whether  there  is  such  prepon- 
derance." 

It  is  admitted  that  this  instruction  correct- 
ly states  the  law,  but  counsel  insist  that  it 
IS  not  applicable  to  the  facts,  and  is  confusing 
and  misleading.  If  the  testimony  of  the 
prosecuting  witness  is  true,  it  proves  that  he 
did  not  refuse  to  go  off  defendant's  land  but 
that  he  was  willing  to  go,  and  was  prevented 
by  defendant,  who  assaulted  him  and  wounded 
him  without  cause.  A  trespasser,  who  is 
willing  to  depart  peaceably,  is  not  denied  the 
right  of  self-defense  when  unlawfully  assault- 
ed by  the  proprietor  of  the  premises.  If  the 
prosecuting  witness'  testimony  is  true,  de- 
fendant's assault  upon  him  was  unlawful. 
The  instruction  is  framed  on  his  theory  of 
the  case  and  properly  states  the  law. 

The  state's  No.  3,  complained  of.  is  as 
follows : 

"A  land  owner  may  order  a  mere  trespasser 
walking  across  his  land  off,  and,  if  he  refuse 
to  go,  he  must  resort  to  his  legal  remedy  to 
expel  him,  and  he  had  no  right  to  commit 
a  breach  of  the  peace  in  trying  to  expel  him. 
And  if  he  assault  the  trespasser  the  latter 
may  defend  himself  so  far  as  is  necessary*  to 
prevent  bodily  harm.  And  you  are  instructed 
that  trespass  against  property  ef  another, 
not  his  dwelling  house,  is  not  sufficient  provo- 
cation to  warrant  the  owner  in  using  a  deadly 
weapon  in  its  defense." 

The  first  part  of  this  instruction  misstates 
the  law.  A  proprietor  may  order  a  tres- 
passer off  his  land,  and  if  he  refuses  to  go  he 
may  use  such  force,  and  only  such  force,  as 
is  reasonably  necessary  to  expel  him.  If  he 
exceeds  this  he  becomes  a  wrongdoer  himself. 
The  law  gives  him  no  right  to  punish  the  tres- 
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passer,  and  if  he  strike  and  wound  him  when 
it  is  not  necessary  to  do  so  in  order  to  expel 
him  from  the  premises,  or  to  protect  himself 
against  bodily  harm  from  the  trespasser,  he 
does  an  unlawful  act. 

''If  one  intrudes  himself  upon  premises 
where  he  has  no  right  to  be,  then  the  owner 
may  order  him  away ;  and,  if  he  refuses  to  go, 
then  he  may  use  such  force  as  may  be  rea- 
sonably necessary  to  expel  the  intruder." 
Canfield  v.  Chicago,  etc.  R.  Go.  59  Mo.  App. 
354.  To  tlie  same  effect  are  the  following 
decisions:  State  v.  Martin,  52  Mo.  App.  609; 
[787]  Illinois  Steel  Co.  v.  Novak,  84  111.  App. 
641;  Brebach  v.  Johnson,  62  111.  App.  131; 
Townsend  v.  Briggs,  99  Cal.  481;  Sliugeriand 
V.  Gillespie,  70  N.  J.  L.  720,  1  Ann.  Cas,  886, 
59  Atl.  162;  Carter  v.  Sutherland,  52  Mich. 
597,  18  N.  W.  375;  Breitenbach  v.  Trow- 
bridge, 64  Mich.  393,  31  X.  W.  402,  8  Am.  St. 
Rep.  829;  Drew  v.  Comstock,  57  Mich.  176, 
23  N.  W.  721;  Harrison  v.  Harrison,  43  Vt. 
417;  1  Cooley  on  Torts  (3d  ed.)  291;  and 
1  Kinkead  on  Torts,  Sec.  210. 

"One  who  has  commanded  an  intruder  to 
leave  his  premises  is  authorized  to  use  such 
means  as  may-  be  reasonably  necessary  to 
enforce  his  command.  But  if  in  so  doing  he 
exceed  the  bounds  of  reasonable  force  he  will 
be  guilty  of  an  assault."  Harshman  y.  Rose, 
50  Neb.  113,  69  N.  W.  755. 

Defendant  admits  he  put  his  hand  on  Wal- 
do's shoulder  with  a  view  to  pushing  him  off 
or  leading  him  off  his  land.  This  he  had  a 
right  to  do,  if  he  refused  to  go  when  bidden; 
and,  if  Waldo  offered  resistance,  defendant 
had  a  right  to  use  enough  force  to  over  come 
that  resistance,  but  no  more.  The  right  to 
expel  a  trespasser,  using  no  more  force  than 
is  reasonably  necessary  therefor,  is  not  limited 
to  one's  dwelling  house,  but  applies  to  any 
property  of  which  he  has  lawful  possession. 
Hence,  the  giving  of  the  state's  instruction 
No.  8  was  erroneous. 

Defendant's  No.  6  was  properly  refused, 
because  it  is  misleading  in  that  it  fails  to 
qualify  defendant's  right  to  eject  Waldo,  by 
stating  that  he  should  use  only  such  force  as 
is  necessary  for  that  purpose.  If  Waldo  was 
willing  to  go  he  had  no  right  to  assault  him. 
It  is  also  objectionable  because  it  does  not 
state  the  cause  for  defendant's  believing  that 
he  was  in  danger  of  losing  his  life  or  of 
suffering  great  bodily  harm  at  the  hands  of 
the  prosecuting  witness  was  a  reasonable 
cause.  It  must  be  such  as  will  satisfy  the 
mind  of  a  reasonable  man  that  he  is  in  dan- 
ger of  death  or  bodily  harm,  in  order  to  jus- 
tify the  use  of  a  deadly  weapon  in  self-de- 
fense. 

Defendant's  No.  7  is  erroneous,  in  that  it 
assumes  that  defendant  employed  the  weapon 
with  which  the  injury  to  the  prosecuting 
witness  was  inflicted,  only  in  defending  him- 
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self,  whereas  there  is  evidence  tending  to 
show  that  he  continued  to  strike  him  with 
the  stick  after  he  had  been  knocked  down 
and  was  not  in  condition  to  injure  him.  If 
he  did  so  punish  him  unnecessarily,  he  be- 
came a  wrongdoer  and  is  guilty  of  [788]  as- 
sault and  battery.  The  instruction,  because 
of  not  submitting  to  the  consideration  of  the 
jury  this  element  of  the  case,  and  being  in 
form  binding,  was  properly  rejected. 

Defendant's  No.  9  was  properly  refused  be- 
cause, being  a  binding  instruction,  it  does  not 
submit  to  the  jury  all  the  material  facts. 
Moreover,  it  assumes  that  defendant  was  en- 
deavoring to  prevent  a  trespass  upon  his  land, 
whereas  the  trespass  had  already  been  com- 
mitted when  the  prosecuting  witness  was 
discovered  on  defendant's  land.  Even  though 
Waldo  was  a  trespasser,  defendant  would 
have  no  right  to  assault  him,  simply  to  pre- 
vent further  trespass,  and  thereby  cause 
prosecuting  witness  to  offer  resistance  in  self- 
defense,  and  then  claim  the  right  to  use 
a  deadly  weapon  in  his  own  defense.  If 
Waldo  was  willing  to  go  off  the  land,  defend- 
ant would  have  no  right  to  punish  him  be- 
cause he  found  him  on  it,  and  if  he  attempted 
to  do  so  Waldo  had  a  right  to  defend  himself 
against  bodily  harm.  But,  if  he  was  ordered 
off  and  refused  to  go,  and  defendant  then 
undertook  to  put  him  off,  using  no  more 
force  than  was  reasonably  necessary  for  that 
purpose,  Waldo  would  have  no  right  to  resist. 
The  right  to  eject  a  trespasser  gives  the  pro- 
prietor no  right  to  inflict  unnecessary  pun- 
ishment. 

The  judgment  will  be  reversed,  the  verdict 
set  aside  and  the  case  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


NOTE. 

Trespass  as  JnstifioatloA  of  Assault 
and  Battery. 

Introductory,  307. 
General   Rule,   308. 
Degree  of  Force: 

Generally,   311. 

Use  of  Deadly  Weapon,  312. 

Question  of  Fact,  313. 
Notice  to  Depart,  313. 
Persons  Entitled  to  Repel  Trespass,  313. 


Introdtictory. 

This  note  is  intended  to  include  only  the 
recent  cases  dealing  with  the  right  of  an 
owner  or  occupant  of  land  to  justify  an 
assault  on  the  ground  of  his  right  to  repel 
trespassers  generally.  The  earlier  cases  un 
this   subject   are   collected   in   the   notes   to 


308 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


Slingerland  v.  Gillespie,  1  Ann.  Cas.  886,  and 
Hannabalson  v.  Sessions,  93  Am.  St.  Rep. 
250. 

For  a  discussion  of  the  defense  of  property 
as  a  justification  for  an  assault,  see  the  note 
to  State  V.  Cessna,  reported  ante,  this  volume, 
at  page  289. 

Cfeneral  Rule. 

As  an  incident  to  the  ownership  of  prop- 
erty, a  person  may,  after  notice  to  a  tres- 
passer to  depart  and  his  failure  to  do  so 
within  a  reasonable  time,  eject  him  by  force, 
and  this  right  reasonably  exercised  may  be 
pleaded  in  defense  of  a  charge  of  assault  and 
battery. 

England. — ^Lewis  v.  Arnold,  4  C.  &  P.  354, 
19  E.  C.  L.  417. 

Canada. — Pay  son  v.  Hubert,  34  Can.  Sup. 
Ct.  400;  Madden  v.  Farley,  6  U.  C.  Q.  B.  210; 
McKittrick  v.  Sangster,  3  Quebec  Pr.  449; 
Mitchell  V.  Warren  [1864-1874]  Newfound- 
land L.  Rep.  275;  Ex  p.  Estabrooks,  19  N. 
Bruns.  283. 

United  States. — ^U.  S.  v.  Bartle,  1  Cranch 
C.  C.  236,  24  Fed.  Cas.  No.  14,531.  See  also 
Johnston  v.  U.  S.  154  Fed.  445,  83  C.  C.  A. 
299. 

Aluhama. — Hyde  v.  Cain,  159  Ala.  364,  47 
So.  1014;  Jones  v.  Bynum,  189  Ala.  077,  66 
So.  639;  Hart  v.  Jones,  14  Ala.  App.  327,  70 
So.  206,  certiorari  denied.  Ex  p.  Bellevue 
Highlands  Land  Co.  195  Ala.  695,  70  So.  1012. 

Arieona. — Ryan  v.  Territory,  12  Ariz.  208, 
100  Pac.  770. 

Delaicare. — McDermott  v.  Kennedy,  1  Har. 
143;  Thjomas  v.  Black,  8  Houst.  507,  18  Atl. 
771;  State  v.  Lockwood,  1  Penn.  76,  39  Atl. 
589. 

District  of  Columbia^ — Slater  v.  Taylor,  31 
App.   Cas.  100,  18  L.R.A.(N.S.)    77. 

Oeorgia. — Pierce  v.  Hicks,  34  Ga.  259. 

Idaho. — State  v.  Dixon,  7  Idaho  518,  63 
Pac.  801. 

Illinoia. — Chicago,  etc.  R.  Co.  v.  Doherty, 
53  111.  App.  282;  Green  v.  Buckingham,  122 
111.  App.  631;  Hayes  y.  People,  146  111.  App. 
596;  People  y.  Hart,  156  111.  App.  523. 

Louisiana. — Stachlin  y.  Destrehan,  2  La. 
Ann.  1019. 

Massachusetts. — Com  v.  Clark,  2  Mete.  23; 
Com.  V.  Goodwin,  3  Cush.  154. 

Michigan. — People  v  Adams,  52  Mich.  106, 
17  N.  W.  715;  Drew  y.  Comstock,  57  Mich. 
176,  23  N.  W.  721;  Taylor  v.  Adams,  58 
Mich.  187,  24  N.  W.  864;  Cole  v.  Rowen,  88 
Mich.  219,  50  N.  W.  138,  13  L.R.A.  848; 
People  y.  Sutherland,  104  Mich.  468,  62  N. 
W.  566.  See  also  People  v.  Upton,  169  Mich. 
31,  135  N,  W.  108. 

Minnesota. — Souther  y.  Northwestern  Tele- 
phone Exch.  Co.  118  Minn.  102,  Ann.  Cas. 
1913E  472,  136  N.  W.  571,  45  L.R.A.(N.S.) 
60  J. 


Missouri. — State  y.  Kaiser,  78  Mo.  App. 
575;  State  y.  Webb,  163  Mo.  App.  275,  146 
S.  W.  805 

Montana. — State  v.  Howell,  21  Mont.  165^ 
53  Pac.  314. 

New  Ea/mpshvre, — ^Wood  v.  Gale,  10  N.  H- 
247,  34  Am.  Dec.  150. 

New  rorfc.— Wall  v.  Lee,  34  N.  Y.  141; 
Brendlin  y.  Beers,  144  App.  Diy.  403,  129 
N.  Y.  S.  222;  Howe  y.  Oldham,  69  Hun  615, 
23  N.  Y.  S.  700 

Ohio. — Corre  y.  State,  8  Ohio  Dec.  716,  9 
Cine.  L.  Bui.  242. 

Pennsylvania^ — Lichtenwallner  y.  Laubach, 
105   Pa.   St.   366. 

Texas.— ^ohey  y.  State,  73  Tex.  Crim.  9, 
163   S.  W.   713. 

Vermont. — Beecher  y.  Parmele,  9  Vt.  352, 
31  Am.  Dec.  633. 

Wisconsin. — ^Bisewski  y.  Booth,  100  Wis. 
383,  76  N.  W.  349.  And  see  Oleson  y.  Fadex 
reported,  in  full,  post,  this  volume,  at  page 
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In  Woodman  y.  Howell,  45  III.  367,  92  Am. 
Dec.  221,  the  court  said:  "We  are  aware 
of  no  rule  of  law  that  gives-  any  person,  not 
having  a  special  irrevocable  license,  the  right 
to  enter  and  continue  upon  the  premises  of 
another  when  requested  to  depart.  To  permit 
all  persons  at  their  mere  will  to  enter  and  to 
remain  in  another's  house,  or  even  his  close,  so 
long  as  they  may  choose,  and  this  too  after 
being  requested  to  depart,  would  well  nigh 
destroy  the  dominion  of  the  owner  over  his 
property,  and  would  render  it  almost  useless 
as  well  as  worthless.  It  would  be  monstrous 
to  hold  that  a  man's  privacy  may  be  so  far 
infringed,  that  any  and  all  persons  may  at 
will  enter  his  dwelling  and  remain,  after 
being  requested  to  leave,  until  it  suited  their 
convenience  to  depart.  Although  it  might 
not  be  so  offensive  to  permit  it  on  the  close 
of  the  owner  as  his  dwelling,  it  would  be 
an  outrage  upon  his  rights.  Such  has  never 
been  the  law,  and  so  long  as  there  is  such  a 
thing  as  individual  ownership  of  property  it 
is  not  probable  that  such  will  ever  be." 

The  rule  is  applicable  to  a  business  house 
as  well  as  to  a  dwelling  or  other  premises. 
Woodman  v.  Howell,  45  111.  367,  92  Am.  Dec. 
221;  Peagle  y.  Root,  170  111.  App.  608. 
In  the  case  last  cited  the  rule  was  stated  as 
follows :  "One  has  no  right  to  go  into  or  upon 
the  premises  of  another,  whether  it  is  a  busi- 
ness office,  store,  workshop,  factory,  or  other 
place  of  business,  when  the  owner  has  for- 
bidden him  to  do  so.  When  a  person  enters 
the  premises  of  another,  and  is  requested  to 
depart  and  refuses  so  to  do,  the  owner  may 
eject  him  without  incurring  liability,  pro- 
viding he  uses  no  more  force  than  is  reason- 
ably necessary  for  that  purpose.'' 

However,  where  a  person  is  rightfully  on 
the  premises  of  another,  is  creating  no  dia- 
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turbance,  and  is  not  interfering  in  any  way 
with  the  use  and  occupation  of  the  owner,  he 
cannot  be  ejected  forcibly  as  a  trespasser. 
Thus  it  has  been  held  that  officers  of  a  cor- 
poration who  forcibly  ejected  a  stockholder 
from  a  meeting  could  not  defend  an  action 
brought  for  assault  on  the  ground  that  the 
stockholder  was  a  trespasser  because  his 
stock  had  not  been  properly  transferred  to 
him  on  the  books  of  the  company,  where  it 
appeared  that  the  stockholder  had  done  all 
that  was  required  of  him.  NoUer  v.  Wright, 
138  Mich.  416,  101  N.  W.  653. 

In  O'Hara  v.  King,  52  111.  303,  it  was  held 
that  a  person  conducting  himself  properly 
might  enter  a  public  office,  though  from 
motives  of  curiosity  alone,  at  such  hours  as 
the  office  was  open  for  the  transaction  of  pub- 
lic business,  and  those  in  charge  could  not 
defend  an  action  for  assault  in  ejecting  him 
on  the  ground  that  he  was  a  trespasser. 

In  O'Hara  v.  State,  21  Ind.  App.  320,  52  N. 
£.  414,  it  was  held  that  one  attending  a  pub- 
lic meeting  who  was  in  no  way  interfering 
with  the  proceedings  could  not  be  ejected  by 
order  of  the  president  of  the  meeting  because 
he  happened  to  be  persona  non  gratia  to  him. 

Likewise  where  it  appeared  that  the  keeper 
of  a  store  was  also  the  public  rate  collector  it 
was  held  that  he  could  not  order  out  a  wom- 
an who  was  there  for  the  purpose  of  attend- 
ing to  her  rates  and  who  was  guilty  of  no  act 
amounting  to  a  breach  of  the  peace.  Oickle 
▼.  Oickle,  9  East.  L.  Rep.  (Nova  Scotia)  301. 

It  has  been  held  that  members  of  a  board 
of  sehool  trustees  could  not  justify  a  charge 
of  assault  in  removing  a  teacher  where  it  ap- 
peared that  she  was  lawfully  in  possession  of 
the  school.  White  y.  Kellogg,  119  Ind.  320, 
21  N.  E.  901. 

Similarly,  where  two  persons  were  cropping 
land  on  shares  it  was  held  that  neither  could 
eject  the  other  as  a  trespasser.  Com.  v.  Rig- 
ney,   4  Allen    (Mass.)    316. 

In  Hoagland  ▼.  Forest  Park  Highlands 
Amusement  Co.  170  Mo.  336,  70  S.  W.  878,  94 
Am.  St.  Rep.  740,  it  was  held  that  the  pro- 
prietor of  an  amusement  park  had  no  right 
to  use  force  to  eject  the  finder  of  a  lost  pur  He 
who  refused  to  give  it  up,  as  he  was  entitled 
to  possession. 

In  People  v.  McKeehan,  11  Cal.  App.  443, 
106  Pac.  273,  it  was  held  that  the  proprietor 
of  a  billiard  room  had  no  right  to  eject  one 
who  was  creating  no  disturbance,  as  the 
place  was  a  semi-public  one. 

But  a  person  in  charge  of  a  place  used  for 
the  entertainment  or  convenience  of  the  pub- 
lic may  use  reasonable  force  in  ejecting  one 
who  persistently  violates  the  proper  and 
reasonable  regulations  adopted  for  the  gen- 
eral good.  Com.  V.  Power,  7  Meto.  (Mass.) 
596,  41  Am.  Dec.  465;  People  v.  McKay,  46 
Mich.  439,  9  N.  W.  486,  41  Am.  Rep.  'l69; 
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State  V.  Steele,  106  N.  C.  766,  11  S.  E.  478, 
19  Am.  St.  Rep.  673,  8  L.R.A.  616.  In 
Com.  y.  Power,  supra,  the  rule  was  applied 
to  the  case  of  an  innkeeper  who  had  persist- 
ently violated  the  rules  forbidding  the  solici- 
tation of  guests  in  a  railroad  depot  and  who 
was  ejected  by  the  superintendent  althougii 
he  was  in  possession  of  a  ticket  and  was 
there  for  the  purpose  of  riding  on  a  train,  the 
court  holding  under  the  circumstance^)  that 
the  innkeeper  should  have  stated  that  he 
held  a  ticket. 

It  has  been  held  that  while  a  man  has  a 
right  to  enter  premises  for  the  purpose  of 
demanding  wages  due  him,  the  owner  has  tlic 
right  to  order  him  off,  and  if  he  does  not  leave 
when  so  ordered  the  owner  may  use  sufficient 
force  to  remove  him.  People  v.  Osborn,  1 
Wheel.  Crim.   (N.  Y.)   97. 

So  a  servant  occupying  a  house  as  a  mere 
incident  to  the  service  and  not  as  a  tenant 
may  be  removed  by  the  use  of  force.  Han- 
ford  V.  People,  7  N.  Y.  Wkly.  Dig.  528,  where- 
in the  rule  was  stated  as  follows:  "If  the 
jury  had  found  that  Jones  occupied  as  ten- 
ant, then  the  defendant  in  the  indictment 
might  properly  have  been  found  guilty  of 
the  offense  charged.  But  if  it  had  found 
that  Jones  was  the  mere  servant  of  Mrs.  Han- 
ford,  and  was  allowed  to  reside  in  the  house 
as  a  mere  incident  to  the  hiring  and  for  the 
convenience  of  performing  his  work,  then  the 
master  might  at  any  time  terminate  the  em- 
ployment and  remove  the  servant  from  the 
house.  The  legal  possession  being  in  the 
master,  he  or  his  agent  had  the  right  to  use 
all  necessary  force  to  remove  such  servant.'* 

But  an  instruction  that  the  superintendent 
of  a  railroad  depot  might  forcibly  remove  any 
person  who  in  his  opinion  had  violated  a 
regulation  was  held  to  be  erroneous  in  Hall 
V.  Power,  12  Mete.  (Mass.)  482,  46  Am.  Dec. 
698,  the  court  stating  that  only  proof  of  a 
violation  of  the  regulations  would  sustain  the 
plea  of  justification  for  the  assault  on  that 
ground.  And  in  People  v.  Moore,  60  Hun 
356,  3  N.  Y.  S.  169,  it  was  held  that  a  public 
corporation  which  had  built  a  village  and 
laid  out  streets  for  the  use  of  its  employees 
had  no  right  to  eject  a  milk  peddler,  as  the 
use  of  the  streets  was  incident  to  the  em- 
ployees' welfare  and  convenience,  and  the 
corporation  had  relinquished  control  over 
them  to  that  extent. 

It  has  been  held  that  a  person  operating 
a  gambling  room  could  not  defend  a  prosecu- 
tion for  an  assault  on  one  refusing  to  leave 
when  requested  on  the  ground  that  he  was 
a  trespasser.  Pierce  v.  State,  21  Tex.  App. 
540,  1  S.  W.  463,  wherein  the  court  said: 
**As  to  the  right  of  the  defendant  to  forcibly 
eject  the  injured  party  from  the  gambling 
room,  we  are  of  the  opinion  that  he  had  no 
such  right  under  the  facts  of  this  case,  and 
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cannot  justify  his  assault  upon  that  plea. 
The  law  knows  no  reasonable  rules  or  regula- 
tions for  the  protection  of  a  gambling  room, 
and  games  played  in  violation  of  law/' 

The  exercise  of  the  right  to  remove  a  tres- 
passer by  reasonable  force  is  not  affected  by 
the  motive  which  actuates  the  owner.  Davis 
V.  Lennon,  8  U.  C.  Q.  B.  599;  Glass  v. 
O'Grady,  17  U.  C.  C.  P.  233.  Thus,  where  the 
jury  were  instructed  that  if  they  believed 
the  owner  acted  from  malicious  and  wanton 
motives  they  could  give  additional  damages 
by  way  of  punishment,  the  court,  in  Kiff  v. 
Youmans,  86  N.  Y.  324,  40  Am.  Rep,  543, 
holding  the  instruction  to  be  erroneous,  said : 
"Tiie  defendant  was  upon  his  own  premises. 
The  plaint ifl'  entered  for  the  purpose,  delib- 
erately formed,  of  doing  an  act  which,  if 
persisted  in,  would  impose  a  burden  upon  the 
land  and  impair  the  defendant's  enjoyment 
of  his  own  property.  The  natural  event  of 
such  a  trespass  was  to  incite  resistance,  and 
BO  lead  to  a  disturbance  of  the  public  peace. 
.  .  It  was  not  accidental;  the  positive 
misconduct  of  the  plaintiff  originated  and 
promoted  it.  Instead  of  submitting  the  right 
which  he  asserted,  and  the  defendant  denied, 
to  the  proper  decision  of  the  courts,  he  took 
its  administration  in  his  own  hands,  adjudged 
the  right  in  his  own  favor,  and  undertook  its 
enforcement.  Properly  invoked,  the  law  has 
pronounced  against  him,  declared  him  to  be 
a  wrongdoer,  instead  of  an  executor  of  a 
just  judgment,  and  therefore  the  aggressor 
in  the  strife  which  followed.  It  finds,  there- 
fore, that  his  adversary  was  justified  in  re- 
pelling the  enforcement  of  that  self-asserted 
right,  but  that  he  exceeded  the  bounds  of 
proper  passion  in  so  doing,  and  for  this  excess 
should  answer  in  damages.  It  was  thus  as- 
siuned  in  the  very  frame  of  the  issue  pre- 
sented to  the  jury  that  some  force  was  neces- 
sary, and  that  the  defendant  might  lawfully 
lay  hands  upon  the  plaintiff.  Up  to  that  point, 
therefore,  including  the  exercise  of  force 
sufiicient  to  remove  the  plaintiff,  the  defend- 
ant was  without  fault.  Whatever  injury  the 
plaintiff  sustained  resulted,  in  part,  at  least, 
from  its  application,  and  so  much  the  plain- 
tiff brought  upon  himself.  But  all  acts  of  the 
defendant  upon  this  occasion  were  directed 
to  the  removal  of  the  aggressor.  Nothing 
more  than  this  is  suggested,  or  can  be  gath- 
ered, from  the  instructions  of  the  court. 
And,  whether,  in  requiring  that  removal,  the 
defendant  was  instigated  by  wantonness  or 
malice  is  immaterial.  The  exercise  of  a 
legal  right  cannot  be  affected  by  the  motive 
which  controls  it.  .  .  .  It  is  true,  as  has 
been  urged  in  support  of  the  judgment,  that 
the  owner  of  land,  when  removing  a  tres- 
passer, might  take  an  opportunity,  under 
pretense  of  rifi^t,  to  inflict  on  him  a  wanton 
and  malicious  assault.  But  the  attention 
of  the  jury  was  not  directed  to  such  a  ques- 


tion. They  were  not  asked  to  inquire  whether 
this  was,  in  fact,  the  purpose  of  the  defend* 
ant.  If  it  had  been,  and  they  had  so  found, 
it  is  not  necessary  to  deny  that  under  ad- 
judged cases  the  charge,  in  the  respect  ob- 
jected to,  could  be  upheld.  But,  on  the  con- 
trary, it  was  assumed  that  the  object  of  the 
defendant  was  to  stop  a  trespass,  and  restrain 
a  trespasser.  Y'et  the  jury  might  well  have 
understood  the  charge  as  applying  to  the  whole 
procedure  of  the  defendant,  and  to  the  motive 
with  which  any  degree,  as  well  as  the  excessive 
force,  was  applied.  In  that  aspect  it  i& 
clearly  erroneous.  Let  us  take  another  vievr 
of  the  charge.  Assume  that  it  relates  simply 
to  the  excess  of  force,  and  that  the  jury  were 
called  upon  to  determine  whether  it  was 
applied  wantonly  or  maliciously.  Still  the 
intention  of  removal  was  lawful,  and  the 
injury  was  done  in  executing  it.  The  wilful 
and  deliberate  act  of  the  plaintiff,  which  con- 
stituted him  a  trespasser,  was  its  proximate 
cause.  .  .  .  Yet  it  must  be  conceded  that 
the  defendant  was  nevertheless  bound  to  con- 
fine the  force  used  by  him  to  reasonable  lim- 
its, defined  by  the  necessity  of  the  case.  If 
he  used  more  he  became  responsible  for  all 
consequences  of  the  excess;  ...  or  to 
present  the  point  more  distinctly,  let  us  con- 
cede for  that  purpose  that  inasmuch  as  the 
law  gave  authority  to  the  defendant  to  repel 
with  only  necessary  force  the  intruder,  he, 
by  excess  abusing  that  authority,  became  a. 
trespasser  ab  initio.  It  still  remains  that  the 
plaintiff  provoked  the  trespass,  was  himself 
guilty  of  the  act  which  led  to  the  disturbance 
of  the  public  peace.  Although  this  provoca- 
tion fails  to  justify  the  defendant  . 
it  may  be  relied  upon  by  him  in  mitigation 
even  of  compensatory  damages.  This  doctrine 
is  as  old  as  the  action  of  trespass  .  . 
and  is  correlative  to  the  rule  which  permits 
circumstances  of  aggravation,  such  as  time 
and  place  of  an  assault,  or  insulting  words, 
or  other  circumstances  of  Indignity  and  con- 
tumely, to  increase  them." 

So  in  Brothers  v.  Morris,  49  Vt.  460,  it 
was  said :  "Under  the  pleadings  and  the  facts 
developed  upon  the  trial,  the  question  was, 
whether  the  defendant  was  justified  in  remov- 
ing the  plaintiff  from  the  building  in  the 
manner  he  did;  and  this,  of  course,  depended 
upon  the  question  whether,  under  the  circum- 
stances of  the  case,  he  had  the  legal  right 
to  do  so.  If  he  had,  and  exercised  that  right 
in  a  proper  manner,  using  no  unnecessary 
force,  then  he  is  justified:  and  his  justifica- 
tion does  not  depend  upon  the  motive  or  the 
spirit  in  which  the  legal  act  was  done.  He 
may  have  been  influenced  by  spite,  ill  will, 
or  malice;  but  if  he  only  did  that  which  he 
had  a  right  to  do,  he  is  not  liable.'' 

Where  a  person  lawfully  in  a  place  of  busi- 
ness is  ordered  out  solely  for  the  purpose  of 
provoking  a  diflSculty,  the  owner  cannot  jus- 
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tifj  an  assault  committed  in  attempting  to 
remove  him.  State  v.  Shea,  104  la.  724,  74 
X.  \V.  687;  Watrous  v.  Steele,  4  Vt.  629,  24 
Am.  Dec.  648.  In  the  case  last  cited  it  was 
said:  *'It  is  a  well-settled  principle,  that  the 
occupant  of  any  house,  store,  or  other  build- 
ing, has  a  legal  right  to  control  it,  and  to  ad- 
mit whom  he  pleases  to  enter  and  remain 
there,  and  that  he  has  also  a  right  to  expel 
any  one  from  the  room  or  building  who 
abuses  the  privilege  which  has  thus  been 
given  him;  and  if  the  occupant  finds  it  neces- 
sary, in  the  exercise  of  his  lawful  rights  to 
lay  hands  on  him  to  expel  him,  he  can  legally 
justify  the  assault.  But  no  man  can  invite 
or  permit  another  to  enter  his  dwelling  for 
the  purpose  of  abusing  or  assaulting  him; 
and  if  a  person  enter  lawfully,  the  owner  or 
occupier  is  not  permitted  to  irritate  or 
insult  him  for  the  purpose  of  having  an  oc- 
casion to  abuse  him,  or  as  an  excuse  for  as- 
saulting him;  in  either  case  his  plea  of  jus- 
tification will  be  unavailing.  It  is  a  correct 
maxim,  that  no  man  shall  take  advantage  of 
his  own  wrong.^ 


a 


Degree  of  Force, 

Gemerallt. 

While  the  force  that  may  be  used  in  eject- 
ing a  trespasser  depends  on  the  circumstances 
surrounding  each  particular  case,  the  rule 
as  stated  in  the  reported  case  to  the  effect 
that  the  owner  of  premises  is  justified  in  the 
use  of  such  means,  short  of  taking  human 
life  or  the  infliction  of  great  bodily  harm, 
as  in  the  exercise  of  a  reasonable  judgment 
are  necessary  to  prevent  the  trespass  and  re- 
move the  trespasser  from  the  premises,  finds 
universal  support  from  the  adjudicated  cases, 
as  will  be  seen  from  the  cases  cited  in  the 
foregoing  subdivision.  In  Newcome  v.  Rus- 
sell, 133  Ky.  29,  117  S.  W.  306,  22  L.R.A. 
(N.S.)  724,  the  rule  was  stated  as  follows: 
"The  person  aggrieved  by  a  trespass  of  this 
nature  may  resort  to  such  mean3,  not  involv- 
ing life  or  limb,  as  may  be  necessary  to  pre- 
vent the  trespass  and  remove  the  trespasser 
from  the  premises.  If  these  means  do  not 
accomplish  the  desired  result,  he  must  resort 
to  the  orderly  and  peaceable  methods  afforded 
by  the  law  for  the  redress  of  such  wrongs." 
And  in  State  v.  Crook,  133  N.  C.  672,  45  S.  E. 
564,  it  was  said :  "The  true  rule  which  should 
have  controlled  the  .conduct  of  Frank  upon 
the  evidence  on  the'  point  was  that  he  had 
the  right  in  the  first  place  to  direct  Jeff  to 
leave  his  premises;  that  in  case  of  refusal 
he  might  have  laid  his  hands  on  him  gently, 
for  the  purpose  of  removing  him  from  his 
premises;  and  if  that  course  did  not  bring 
about  the  desired  result,  then  he  might  have 
nsed  sufficient  force  under  all  the  circum- 
stances to  put  him  off.     The  law  would  not 
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authorize  one  to  use  excessive  force  in  re- 
moving a  trespasser  from  one's  premises,  but 
the  jury  should  not  weigh  in  golden  scales 
the  amount  of  force  used  for  such  a  purpose. 
In  following  such  a  course  it  would  make  no 
difference  that  the  owner  of  the  premises 
should  become  angered  at  such  an  invasion 
of  his  home.  It  was  but  natural  that  such 
a   feeling   should   be   aroused." 

But  to  beat  violently  a  mere  trespasser, 
who  refuses  or  does  not  immediately  leave 
on  being  ordered  to  depart,  cannot  be  ju.sti- 
fied  under  the  rule  that  the  owner  or  lawful 
occupant  of  premises  may  use  such  force  as 
is  reasonably  necessary  for  the  removal  of 
trespassers.  Oakes  v.  Wood,  2  M.  &  W.  791, 
150  Eng.  Rep.  (Reprint)  977;  Davis  v.  Len- 
non,  8  U.  C.  Q.  B.  599;  Lavigne  v.  Lefebvre, 
14  Quebec  Super.  Ct.  275;  Arnold  v.  White- 
way  [1874-1884]  Newfoundland  L.  Rep.  518; 
Doucette  v.  Therio,  38  Nova  Scotia  402;  Can- 
field  V.  Chicago,  etc.  R.  Co.  59  Mo.  App.  354; 
State  V.  Kaiser,  78  Mo.  App.  575;  Hunt  v. 
Caskey  (N.  J.)  60  Atl.  42.  See  also  People 
V.  Flanagan,  60  Cal.  2,  44  Am.  Rep.  52; 
Werner  v.  State  (Tex.)  68  S.  W.  681.  In 
Gregory  v.  Hill,  8  T.  R.  299,  101  Eng.  Rep. 
(Reprint)  1400,  it  was  said:  "Though  a 
plea  of  molUter  manus  imposuit  would  jus- 
tify what  the  law  considers  as  an  assault, 
such  as  might  be  necessary  to  have  put  the 
party  out  of  the  house,  without  outrage  and 
violence,  yet  it  never  was  considered  as  any 
answer  to  a  charge,  such  as  is  contained  in 
the  declaration,  of  beating,  wounding,  and 
knocking  the  party  down." 

Thus  where  a  man  pushed  a  woman  on  a 
pile  of  stones  with  such  force  as  to  dislocate 
her  shoulder,  it  was  held  to  amount  to  more 
than  reasonable  force  in  removing  a  tres- 
passer.   Laukea  v.  Cummings,  9  Hawaii  558. 

For  an  engineer  to  strike  a  boy  on  the 
head  with  a  piece  of  coal  in  order  to  make 
him  get  off  the  footboard  of  a  switch  engine 
was  held  in  Chicago,  etc.  R.  Co.  v.  Doherty, 
53  III.  App.  282,  to  constitute  the  use  of  un- 
necessary force  in  removing  a  trespasser. 

So,  for  a  man  thirty-five  years  of  age  and 
weighing  one  hundred  and  seventy-five  pounds 
to  strike  an  old  man  seventy  years  of  age  a 
violent  blow  on  the  head  with  his  fist  has 
been  held  to  be  the  use  of  excessive  force  in 
removing  a  trespasser.  Green  v.  Bucking- 
ham,   122    III.    App.    631. 

Likewise  to  attack  a  woman  with  a  horse- 
whip in  order  to  prevent  her  from  driving  her 
cattle  across  land  has  been  held  to  be  the  use 
of  unjustifiable  force.  Burnell  v.  Bradbury, 
69  Kan.  444,  77  Pac.  86. 

To  throw  a  stick  at  a  crowd  of  boys  tres- 
passing on  the  roof  of  a  shed,  whereby  one  of 
them  lost  the  use  of  an  eye,  was  held  to  be 
unjustifiable  in  Talmage  v.  Smith,  101  Mich. 
370,  59  N.  W.  656,  45  Am.  St.  Rep.  414. 
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So,  to  strike  a  small  boy  twelve  years  of 
age  with  a  club  and  imprison  him  in  a  rail- 
road car  has  been  held  to  be  the  use  of  more 
force  than  was  necessary  to  eject  a  trespasser. 
Emmons  v.  Quade,  176  Mo.  22,  76  S.  W.  103. 

Similarly  it  has  been  held  that  one  who, 
after  ordering  boys  who  were  bathing  in  a 
water  tank  to  get  out,  and  after  they  got  out 
and  were  dressing,  struck  one  of  them  with  a 
stick  with  sufficient  force  to  break  his  rib, 
used  excessive  force  in  expelling  a  trespasser. 
Parriah  v.  State,  32  Tex.  Crim.  583,  26  S.  W. 
420. 

It  has  been  held  that  to  strike  a  horse 
causing  it  to  run  away  and  injure  the  occu- 
pants of  a  vehicle  could  not  be  justified  on 
the  ground  of  expelling  a  trespasser.  Har- 
ris V.  Burt,  2  Ont.  W.  Rep.  474,  affirmed  3 
Ont.  W.  Rep.  400. 

Where  a  trespassing  boy  was  ejected  from 
a  building  by  being  pushed  through  a  window 
four  feet  above  a  platform,  it  was  held  to  be 
error  to  fail  to  submit  to  the  jury  the  ques- 
tion whether  the  door  or  window  through 
which  the  boy  was  put  out  was  a  proper  place 
to  eject  him.  Kelly  v.  Rhodes,  18  Nova  Seotia 
324. 

So  it  lias  been  held  that  while  an  officer 
might  enforce  the  reasonable  regulations  of  a 
railroad  company  governing  the  use  of  its 
stations,  platforms,  etc.,  and  might  use  such 
force  as  was  necessary  to  expel  persons 
violating  the  rules,  he  could  not  justify  a 
brutal  assault  on  one  going  to  the  car  steps 
to  meet  his  wife  and  family,  on  the  ground 
that  he  had  refused  to  leave  when  ordered 
away  and  was  therefore  a  trespasser.  Dera- 
gon  V.  Sero,  137  Wis.  276,  118  N.  W.  839,  20 
L.R.A.(N.S.)    842. 

While  the  owner  of  premises  may  use  rea- 
sonable force  in  expelling  a  trespasser  he  is 
not  justified  in  imprisoning  him.  Green  v. 
Bartram,  4  C.  &  P.  308,  19  E.  C.  L.  400; 
Ball  V.  Axten,  4  F.  &  F.  1019;  Emmons  v. 
Quade,  176  Mo.  22,  76  S.  W.  103.  In  the 
case  last  cited  the  rule  was  stated  as  follows : 
"Although  trespassers,  these  boys  were  guilty 
of  no  criminal  offense,  and  there  is  no  evi- 
dence that  they  were.  There  was  not  even  a 
suspicion  that  they  were  guilty  of  any  crim- 
inal offense  which  would  justify  the  defend- 
ant or  its  servants  in  imprisoning  them,  and 
when  Quade  admits  that  he  was  endeavoring 
to  imprison  the  plaintiff  and  his  companions 
in  order  to  turn  them  over  to  the  officials  of 
the  law,  and  in  his  effort  to  do  this  so  fright- 
ened plaintiff,  that  in  his  effort  to  escape 
he  fell  nnd  broke  his  arm,  he  was  guilty  of  an 
unlawful  trespass  against  the  plaintiff.  His 
act  was  a  wrongful  and  unlawful  assault,  and 
he  and  his  principal  were  liable  for  the  neces- 
sary and  natural  consequences  of  the  unlaw- 
ful effort  to  arrest  him.  The  police  officers 
would   not  have  been   authorized   to   arrest 


plaintiff  without  a  warrant  for  a  misde- 
meanor not  committed  in  their  presence  and 
it  is  not  insisted  there  was  the  slightest  sus- 
picion  that  he  had  committed  a  felony."  So 
in  Ball  v.  Axten,  4  F.  &  F.  (Eng.)  1019, 
it  was  said:  "He  had  no  right  thus  to  seize 
and  forcibly  detain  a  person  who  had  merely 
committed  a  bare  trespass;  and  was  so  far 
from  persisting  in  it  that  he  was  actually 
going  away..  No  doubt  a  man  might  defend 
his  possession  of  land;  and  the  plaintiff 
might  forcibly  have  opposed  and  resisted  the 
entry  of  the  hunters  on  his  land;  or  if  they 
were  persisting  in  remaining  on  it  against 
his  will,  he  might,  if  he  could,  have  forcibly 
expelled  them  after  requesting  them  to  with- 
draw. But  when  they  were  withdrawing  he 
had  no  right  to  seize  hold  of  any  one  of  them 
and  detain  him  by  force  to  compel  him  to  give 
his  address,  for  such  an  act  was  calculated  to 
lead  to  violence." 

Where  a  trespass  on  the  premises  of  an- 
other is  accompanied  by  force  or  threats  of 
violence,  the  owner  may  use  force  to  meet 
force,  and  the  strict  rule  does  not  apply. 
State  v.  Lockwood,  1  Penn.  (Del.)  76,  39  Atl. 
689. 

UBS    of    DfiADLT    WSAPOir. 

A  mere  trespass  on  the  lands  of  another, 
however  wrongful  it  may  be^  if  unaccompanied 
by  such  force  as  to  make  it  a  breach  of  the 
peace,  will  not  justify  or  excuse  resort  to  the 
use  of  a  deadly  weapon  to  drive  the  intruder 
off.    State  V.  Paxson  (Del.)  99  Atl.  46;  State 
V.  Dixon,  7  Idaho  618,  63  Pac.  801;  State  v. 
Montgomery,  65  la.  483,  22  N.  W.  639 ;  James 
V.  Hayes,  63  Kan.  133,  65  Pac.  241;  Com.  v. 
Goodwin,    3    Cush.    (Mass.)    164;    State    v. 
Tripp,  34  Minn.  26,  24  N.  W,  290;  SUte  v. 
Noeninger,  108  Mo.  166,  18  S.  W.  990;  State 
V.  Hunskor,  16  N.  D.  420,  115  N.  W.  996; 
Cordes   v.    Mason,    32   Ohio    Cir.    Ct.   Rep. 
530;  Dickinson  v.  State,  3  Okla.  Crim.  151, 
104  Pac.  923;  Lewis  v.  Fleer,  30  Pa.  Super. 
Ct.  237;  Montgomery  v.  Com.  98  Va.  840,  852, 
36  S.  £.  371,  37   S.  £.  1.     In  Newcome  v. 
Russell,  133  Ky.  29,  117  S.  W.  305,  22  UB.JL. 
(N.S.)   724,  the  rule  was  stated  as  follows: 
*'A  mere  trespass  upon  the  premises  of  an- 
other    .     .     .     will  not  justify  the  owner  of 
the  premises  in  either  shooting  or  wounding 
the  trespasser,  unless  the  trespass  be  accom- 
panied by  acts  that  amount  to   an   assault 
upon  the  person  of  the  owner  such  as  would 
warrant  him  in  exercising  the  right  of  self- 
defense  to  protect  his  person.     .     .     .     And 
when  this  right  of  self-defense  exists,  his  act 
will  be  excusable  or  justifiable  as  the  circum- 
stances may  appear — not  on  account  of  the 
trespass  alone,  but  because  of  the  attack  upon 
the  person." 

In  State  v.  Taylor,  20  Kan.  643,  the  follow- 
ing instruction  was  given  to  the  jury:     "A 


STATE  V. 

7«  W. 

person  having  charge  of  premiaes,  and  haring 
authority  of   preventing  persons  from  tres^ 
passing  thereon,   can,   after   first   requesting 
the  trespasser  to  leave  the  premises,  anid  a 
refusal  to  do  so  on  his  part,  use  such  force 
as  is  necessary  to  remove  the  trespasser ;  and 
if  the  trespasser  use  force  in   resisting  the 
person  in  charge  of  the  premises,  then  such 
person  may  use  force  sufficient  to  overcome 
the  force   used   by  the   trespasser.     On   the 
other  hand,  if  the  defendant  drew  a  loaded 
pistol,  and  presented  the  same  to  the  prose- 
cuting witness  in  such  a  maimer  as  to  create 
a  reasonable  apprehension  of  immediate  dan- 
ger in  the  mind  of  the  said  witness,  the  de- 
fendant is  guilty  of  the  assault  charged,  if 
the  apprehension  of  danger  arose  from  a  rea- 
sonable   cause,    and   the    circumstances   were 
such  as  to  induce  fear  of  immediate  danger." 
Holding  this  to  be  a  correct  statement  of  the 
law    the    court    said:      *'If    one    deliberatelv 
kills  another  with  a  deadly  weapon,  in  order 
to  prevent  a  mere  trespass  on  his  property, 
it  is  a  felony.    So,  if  one  offers  to  strike  with 
a  deadly  weapon,  although  he  announces  his 
purpose  not  to  finish  the  act,  and  commit  the 
homicide  if  his  terms  are  instantly  complied 
with  (although  the  terms  be  such  as  he  has 
a  right  to  exact,  and  enforce  by  the  molliter 
manu8  imposiiit),  he  is  guilty  of  an  assault. 
The  putting  in  use  of  a  deadly  weapon  shows 
a  wanton  disregard  of  human  life." 

So,  where  a  person  had  entered  on  the  lands 
of  another  for  the  purpose  of  informing  him 
that  his  cattle  had  strayed  on  the  lands  of 
the  former,  the  owner  of  the  premises  was 
held  not  to  be  justified  in  the  use  of  a  deadly 
weapon  because  the  trespasser  did  not  depatt 
at  once  on  being  told  to  leave.  Glassey  T. 
Dye,  83  Neb.  615,  119  N.  W.  1128. 

QxjESTioN   OF   Fact. 

Whether  the  force  used  in  removing  a 
trespasser  was  greater  than  the  circumstances 
required,  is  a  question  of  fact  to  be  determined 
by  the  jury,  in  view  of  all  the  surrounding 
facts  and  circumstances,  under  proper  in- 
structions from  the  court.  Hyde  v.  Cain,  169 
Ala.  364,  47  So.  1014;  Com.  v.  Clark,  2  Mete. 
(Mass.)  23;  Com.  v.  Wright,  158  Mass.  149, 
33  N.  E.  82,  36  Am.  St.  Rep.  476,  19  L.R.A. 
206;  Com.  v.  Ribert,  144  Pa.  St.  413,  22  Atl. 
1031.  The  rule  was  tersely  stated  in  Com. 
▼.  Clark,  2  Mete.  (Mass.)  23,  as  follows: 
"As  the  kind  and  degree  of  force,  proper  to 
remo\'e  a  trespasser,  must  depend  upon  the 
conduct  of  the  trespasser  in  each  particular 
case,  the  question  whether  it  was  suitable  and 
moderate  in  any  particular  case,  is  a  question 
of  fact  to  be  left  to  the  jury." 

The  jury,  in  determining  whether  the  force 
used  in  any  particular  case  was  excessive, 
may  take  into  consideration  the  comparative 
ages,  sizes  and  physical  condition  of  the 
parties.     Bogudski  y.  Backes,  83  Conn.  208, 
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76  Atl.  540,  wherein  the  eourt,  declaring  an 
instruction  embodying  the  rule  as  stated  to 
lie  correct,  said:  "As  to  the  error  claimed  in 
the  sixth  paragraph,  it  is  only  necessary  to 
say  that  had  the  court  not  so  charged  the 
jury,  the  jury  themselves,  as  sensible,  prac- 
tical triers,  would  undoubtedly  have  con- 
trasted and  compared  the  boy  plaintiff  and 
the  adult  defendant,  in  estimating  the 
amount  of  force  that  was  reasonably  neces- 
sary for  the  defendant  ito  use  upon  the 
plaintiff.  Both  were  in  court;  both  were 
seen  by  the  jury :  they  were  the  actors  in  this 
struggle;  and  the  jury  could  not,  as  honest, 
sensible  triers,  shut  their  eyes  to  any  dis- 
parity in  size,  or  in  apparent  weiglit  between 
these  parties,  and  it  would  be  entirely  proper 
for  the  jury  to  have  in  mind  such  disparity, 
if  any  existed,  and  it  was  entirely  permissible 
for  the  court  to  advise  the  jury  that  they 
might  have  in  mind  the  factors  of  size  and 
apparent  weight  of  each." 

Notice  to  Depart, 

The  right  to  use  force,  however  slight,  in 
ejecting  a  trespasser  does  not  exist  in  the 
first  instance,  but  the  owner  or  occupant  of 
premises  must  first  request  or  notify  the 
trespasser  to  depart  before  he  will  be  justi- 
fied in  the  use  of  force  to  compel  him  to  leave. 
Ballard  v.  Bond,  1  Jur.  (Eng.)  7;  Cox  v. 
Cooke,  1  J.  J.  Marsh.  (Ky.)  360;  Emmons  v. 
Quade,  176  Mo.  22,  75  S.  W.  103.  In  the 
case  last  cited,  the  rule  was  stated  as  follows : 
"Before  the  defendants  were  justified  in  using 
force  to  remove  plaintiff  from  the  car,  it  was 
their  duty  to  have  first  ordered  him  to  leave 
and  given  him  a  reasonable  opportunity  to  do 
so,  and  even  then  they  could  only  use  such 
force  as  was  necessary  for  that  purpose." 

While  in  order  to  relieve  an  owner  from 
liability  for  assault  it  is  necessary  that  the 
owner  of  premises  should  warn  or  request  a 
trespasser  to  depart  before  resorting  to  force 
to  remove  him,  the  request  or  warning  need 
not  be  couched  in  polite  terms  but  is  sufficient 
if  it  conveys  clearly  the  order  to  leave,  and 
so  it  has  been  held  that  an  instruction  that 
before  a  defendant  would  have  been  author- 
ized to  use  force  to  remove  the  plaintiff  from 
his  place  of  business,  he  should  have  request- 
ed plaintiff  to  depart,  was  erroneous  as  in- 
applicable to  the  evidence  where  it  appeared 
that  the  owner  had  said  to  the  trespasser, 
"You  get  out  of  here  or  I  will  pound  your 
head  with  a  hammer,"  as  the  jury  might 
have  thought  that  the  language  used  did  not 
constitute  a  request  within  the  meaning  of 
the  instruction.  Townsend  v.  Briggs,  99  Cal. 
481,  34  Pac.  116. 

PerBotiH  Entitled  to  Repel  TrefipasH, 

As  a  general  rule  the  right  to  eject  a  tres- 
passer by  force  extends  to  the  owner  or  any 
other  lawful  occupant  in  possession  of  prop- 
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erty.  Cole  v.  Roweii,  88  Mich.  219,  50  N.  W. 
138,  13  L.R.A.  848;  Wood  v.  Gale,  10  N.  H. 
247,  34  Am.  Dec.  150;  Howe  v.  Oldham,  69 
Hun  615,  23  N.  Y.  S.  700;  Liebstadter  v. 
Federgreen,  80  Hun  245,  29  N.  Y.  S.  1039; 
Comstock  V.  Dodge,  43  How.  Pr.  (N.  Y.)  97. 
Thus  it  has  been  held  that  a  carpenter  and  a 
bricklayer  having  possession  of  a  building  on 
which  they  were  working  might  eject  one 
who  had  no  right  to  enter  the  building  pro- 
vided they  did  not  use  unnecessary  force.  U. 
S.  V.  Bartle,  1  Cranch,  C.  C.  636,  24  Fed.  Cas. 
No.  14,631. 

So  it  has  been  held  that  a  guardian  might 
use  reasonable  force  to  remove  a  woman  of 
undesirable  character  from  the  premises  of 
his  ward  after  she  refused  to  leave,  and 
might  even  convey  her  some  distance  away 
to  a  village  if  that  was  found  to  be  necessary 
to  prevent  her  returning.  Wood  v.  Gale,  10 
N.  H.  247,  34  Am.  Dec.  150. 

Likewise  it  has  been  held  that  a  father,  the 
owner  of  a  house  in  which  his  son  resided 
with  the  understanding  that  the  father  should 
retain  entire  control  of  the  premises,  was 
seized  with  actual  possession  sufficient  to 
justify  him  in  expelling  a  stranger  after 
due  request  to  depart.  Comstock  v.  Dodge,  43 
How.  Pr.  (N.  Y.)  97.  It  has  been  held  that 
a  servant  in  the  lawful  possession  of  his 
master's  premises  may  justify  the  use  of 
reasonable  force  in  removing  a  trespasser. 
Chicago,  etc.  R.  Co.  v.  Doherty,  53  111.  App. 
282 ;  Howe  T.  Oldham,  69  Hun  615,  23  N.  Y. 
S.  700. 

In  Cole  V.  Rowen,  88  Mich.  219,  50  N.  W. 
138,  13  L.R.A.  848,  it  was  held  that  a  depot 
master  instructed  by  a  railroad  company  to 
assign  places  for  hackmen  on  its  grounds, 
could  justify  an  assault  with  no  more  than 
necessary  force  in  ejecting  a  hackman  from 
a  stand  not  assigned  him. 

But  a  landowner  who  has  leased  his  prop- 
erty to  a  tenant  has  no  right  to  order  a  tres- 
passer off  and  to  remove  him  forcibly  if  he 
refuses  to  go.  Suggs  v.  Anderson,  12  Ga. 
461;  Montgomery  v.  Com.  99  Va.  833,  37 
8.  £.  841. 

The  mere  actual  physical  possession  of 
premises  by  a  person  is  not  sufficient  to  jus- 
tify him  in  using  force  and  violence  to  pre- 
vent the  entry  of  the  lawful  occupant  thereon, 
or,  after  he  has  entered,  to  eject  him  there- 
from. Liebstadter  v.  Federgreen,  80  Hun 
245,  29  N.  Y.  S.  1039,  wherein  it  appeared 
that  a  landlord  surreptitiously  and  wrong- 
fully entered  the  premises  of  his  tenant  and 
barred  the  doors  against  him.  It  was  held 
that  he  did  not  thereby  acquire  a  lawful  pos- 
session which  would  entitle  him  to  eject  his 
tenant  by  force  and  violence. 

So  in  Perkins  v.  West,  55  Vt.  265,  it  was 
held  that  the  grantee  of  a  mortgage  who 
obtained  possession  of  the  premises  in  the 


temporary  absence  of  the  mortgagor  who  had 
actual  possession,  could  not  justify  an  assault 
on  the  mortgagor  in  an  effort  to  remove  him 
from  the  premises. 

But  it  has  been  held  that  a  master  might 
put  a  servant  out  of  a  house  furnished  him 
as  an  incident  to  his  service  and  not  as  a 
landlord.  Haywood  v.  Miller,  3  Hill  (N.  Y.) 
90. 

In  Causee  v.  Anders,  20  N.  C.  388,  it  was 
held  that  a  tenant  in  common  had  no  right 
to  eject  forcibly  his  cotenant  from  the  com- 
mon premises. 

In  Cooper  v.  McKenna,  124  Mass.  284,  26 
Am.  Rep.  667,  it  was  held  that  a  priest  about 
to  administer  an  office  of  his  religion  to  a 
sick  person  had  no  authority  to  exclude  from 
the  room  by  force  any  person  who  was  law- 
fully there.  In  that  case  it  was  said:  "It 
appears  from  the  bill  of  exceptions  that  the 
plaintiff's  husband  was  the  keeper  of  the 
almshouse,  and  that  she  was  in  charge  of  it 
at  the  time  of  the  difficulty.  She  was  right- 
fully in  the  room  at  the  time  it  happened, 
and  the  defendant  was  a  mere  visitor. 
Whether  it  would  have  been  reasonable  and 
proper,  under  the  circumstances,  for  the 
plaintiff  to  leave  the  room  on  being  requested, 
is  a  question  which  is  not  for  us  to  decide, 
and  upon  which  we  need  express  no  opinion. 
There  was  nothing,  however,  in  the  priestly 
character  of  the  defendant,  or  in  the  offices 
of  religion  which  he  was  about  to  perform, 
that  gave  him  the  control  of  the  room,  or  any 
legal  authority  to  exclude  or  remove  from  it 
by  force  any  person  lawfully  there.  The  case 
presented  to  us  raises  no  question  except  as  to 
the  strict  legal  rights  of  the  parties;  and  we 
are  bound  to  say  that  the  facts  relied  upon 
by  the  defendant  in  justification  of  his  con- 
duct do  not,  as  a  matter  of  law,  furnish  any 
defense." 


0I.E80K 

V. 


Wisconsin  Supreme  Court — ^April  13,  1915. 


leO  Wi8,  473;  162  N.  W,  290. 


Iiandlord  and  Tenant  —  Rlshts  of  Ten- 
ant ^  Partlonlar  Use  of  Premises  ^ 
Ooonpyins  Premises  at  Nisl&t. 

A  lease  of  premises  on  shares,  reserving 
to  the  lessor  two  rooms  in  the  dwelling  on 
the  premises  until  a  dwelling  could  be  rented 
or  a  place  secured  for  storage,  under  which 
the  lessor's  furniture,  etc.,  was  moved  into 
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two  rooms,  and  the  key  to  the  outside  door 
ot  one  of  which  was  kept  hj  him,  did  not 
^ve  the  lessor  the  right  to  occupy  the  rooms 
as  a  residence  or  for  sleeping  purposes,  or 
any  purpose,  except  to  care  for  or  remove 
the  property  during  reasonable  hours;  and 
hence  he  had  no  right  to  be  there  with  a 
lighted  lamp  between  7:30  and  8  o'clock  in 
the  evening  to  arrange  the  furniture  for 
removal. 

AssAvlt  —  Defenses  ^  EJeetioB  of  Tres- 
passer. 

In  such  case,  the  lessee,  on  the  lessor's 
refusal  to  leave  the  premises,  had  a  right  to 
forcibly  remove  him,  and  will  not  be  guilty 
of  assault  if  he  used  no  more  force  than 
was  reasonably  necessary  to  remove  him  but 
will  be  liable  if  he  used  unreasonable  or 
excessive  force. 

[See  note  at  end  of  this  case.] 


In  a  lessor's  action  against  his  lessee  for 
assault,  where  it  appeared  that  the  lessee 
used  considerable  violence  in  removing  the 
lessor  from  the  premises,  and  there  was  evi- 
dence that  the  lessor's  resistance  was  very 
violent,  the  question  of  the  lessee's  excessive 
force  was  for  the  jury. 

[See  note  at  end  of  this  case.] 

Instmctions  —  Refnsal  of  Requests  Al- 
ready GiTen. 

There  is  no  error  in  refusing  requested 
instructions  abstractly  correct,  where  they 
had  already  been  covered  by  the  instructions 
given. 

Appeal  from  Circuit  Court,  Grant  county: 
Clementson,   Judge. 

Action  by  Isaac  A.  Oleson,  plaintiff,  against 
William  Fader,  defendant.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 

I 

[474]  Civil  action  for  assault  and  battery. 
Plaintiff  owned  a  farm  in  Grant  county 
which,  on  March  19,  1913,  he  rented  on  shares 
to  the  defendant,  the  lease  containing  a  state- 
ment that  the  lessor  "reserves  and  retains 
to  himself  or  his  agent  the  right  of  entry 
upon  said  premises  for  the  purpose  of  fall 
plowing  any  ground  that  may  have  been  sown 
to  small  grain  the  spring  or  fall  preceding, 
and  at  any  and  all  times  for  any  purpose  of 
improvement,  or  for  any  purpose  which  the 
said  first  party  may  deem  proper;"  also  the 
following  clause:  **Said  first  party  reserves 
two  rooms  in  the  dwelling  on  said  premises 
until  a  dwelling  can  be  rented  or  a  place 
secured  for  storage."  Defendant  moved  in- 
to the  dwelling  house  at  once  with  his  family. 
The  parties  selected  the  two  west  rooms  as 
the  rooms  to  be  reserved,  and  the  plaintiff's 
furniture  and  other  household  property  was 
moved  into  them.  The  plaintiff  kept  the  key 
to  the  outside  door  opening  into  one  of  the 
two  rooms.  From  April  15th  until  September 
Ist  plaintiff  resided  on  another  farm  which  he 
owned  northeast  of  Belmont,  X^a  Favette  coun- 


ty.     On   the   last  named   date   he   rented   a 
house  in  Belmont  and  moved  into  it  durins 
the  first  week  in  September.     Prior  to  Sep- 
tember 17th  he  took  one  load  of  furniture 
from  the  reserved  rooms  to  his  newly  rented 
house  in  Belmont.     On  September  17,  1913, 
plaintiff  went  to  the  farm  with  his  team  and 
wagon  and  made  some  repairs  on  the  silo. 
He  took  supper  with  his  brother-in-law,  Dick 
Allen,  who  lived  in  the  immediate  vicinity, 
and  went  back  to  the  farm  in  question  [475] 
after  supper  to  unharness  and  feed  his  horses, 
which  he  had  put  in  the  barn.     It  was  then 
quite  dark,  and  after  attending  to  the  horses 
he  went  to  the  house  and  entered  the  reserved 
rooms.    This  was  between  7 :  30  and  8  o'clock, 
and  it  had  become  very  dark.    Planitiff  says 
he  was  arranging  some  of  the  furniture,  in- 
tending to  take  a  load  away  the  next  morning. 
He  had  lighted  a  lamp,  when  defendant  came 
into  the  room  and  asked  plaintiff  if  he  knew 
what  the  contract  said  about  the  rooms.    The 
talk  became  excited.    Defendant  claims  he  or- 
dered plaintiff  out  of  the  rooms  and  that  he 
refused  to  go,  whereupon  he  (defendant)  at- 
tempted to  put  him  out,  using  no  more  than 
necessary  force;  plaintiff  claims  that  defend- 
ant attacked  him  and  that  he  only  defended 
himself.    In  any  event  there  was  a  struggle, 
a  number  of  blows  struck,  plaintiff  got  tiie 
worst  of  it,  and  was  knocked  down.    He  final- 
ly went  away  to  his  brother-in-law's  house 
and  spent  the  night. 

The  court  charged  the  jury  that  under 
this  reservation  in  the  lease  the  plaintiff  had 
no  right  to  use  the  rooms  except  for  the  pur- 
pose of  storage,  and  had  no  right  at  any 
time  under  any  provision  of  the  lease  to  oc- 
cupy the  rooms  for  sleeping  purposes,  and 
had  no  right  to  visit  said  rooms  except  at 
reasonable  hours.  The  court  further  charged 
in  effect  that  the  defendant  had  a  right  to 
demand  that  plaintiff  should  retire  from  the 
rooms  and  the  plaintiff  should  have  departed ; 
that  when  he  did  not  do  so  the  defendant  had 
the  right  to  use  the  force  reasonably  neces- 
sary under  all  the  circumstances  to  eject  the 
plaintiff,  and  was  only  liable  to  respond  in 
damages  if  he  used  unreasonable  or  excessive 
force. 

The  court  refused  to  give  the  following 
instructions  requested  by  the  plaintiff  and  ex- 
ception was  duly  taken: 

"1.  If  you  find  the  plaintiff  and  the  defend- 
ant at  the  time  alleged  fought  with  each  oth- 
er by  mutual  consent,  and  in  anger;  or,  if 
you  find  that  both  were  willing  to  fight  and 
did  fight,  each  of  the  parties  is  liable  to  tho 
other  for  the  actual  damage  caused  by  him. 

[476]  "2.  If  you  find  that  the  plaintiff 
was  willing  to  fight  with  the  defendant,  and 
during  such  fight  sustained  injuries,  the  de- 
fendant would  be  liable  for  all  damages  actu- 
ally  resulting  from   such   injuries.     On   the 
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other  liand,  if  you  find  that  the  defendant 
was  willing  to  fight  with  the  plaintiff,  and 
during  such  fight  was  injured,  the  plaintiff 
would  be  liable  to  him  for  the  actual  damages 
resulting  from  such   injuries. 

"3.  In  short,  it  is  unlawful  to  fight,  and 
a  person  who  voluntarily  engages  in  a  fight 
is  liable  for  the  actual  damages  caused  by 
him." 

The  jury  returned  a  general  verdict  for  the 
defendant,  and  the  plaintiff  appeals  from 
judgment  thereon. 

Af .  ;Sf.  Block  and  Fiedler  d  Fiedler  for  ap- 
pellant. 
Kopp  d  Brunckhorst  for  respondent. 

WiNSLOW,  C.  J. — Giving  the  reservation 
clause  in  the  lease  a  fair  and  reasonable 
construction  in  the  light  of  the  surrounding 
circumstances,  it  evidently  meant  that  the 
plaintiff  w^as  entitled  to  use  the  two  rooms 
for  storage  purposes  until  he  could  rent  a 
house  or  secure  another  place  for  storage.  It 
did  not  confer  the  right  to  occupy  the  rooms 
as  a  residence  or  for  sleeping  purposes,  or 
to  enter  and  use  the  rooms  except  for  pur- 
poses legitimately  connected  with  the  proper 
care  or  removal  of  the  property  therein  dur- 
ing reasonable  business  hours.  It  seems  prob- 
able that  the  right  had  ceased  at  the  time 
of  the  alleged  assault,  because  the  plaintiff 
had  rented  and  moved  into  another  house 
about  two  weeks  before  that  time.  However 
this  may  be,  the  defendant  had  a  right  to 
demand  that  the  plaintiff  leave  the  rooms  at 
the  time  in  question  because  it  was  an  un- 
reasonable time  of  day  for  him  to  be  there, 
and  it  was  plaintiff's  duty  to  leave  on  such 
demand  being  made. 

It  follows  from  this  that  upon  the  plain- 
tiff's refusal  to  go  [477]  it  was  defendant's 
right  to  forcibly  remove  him,  and  the  defend- 
ant would  not  be  guilty  of  assault  if  he  used 
no  more  force  than  was  reasonably  necessary 
to  accomplish  that  purpose,  but  would  be 
liable  if  he  used  unreasonable  or  excessive 
force. 

The  trial  judge  having  charged  the  jury 
in  accordance  with  these  propositions,  it  is 
manifest  that  there  was  no  error  in  the 
charge  as  given.  Were  it  to  be  conceded  that 
the  instructions  which  the  plaintiff  requested 
were  abstractlv  correct,  there  was  no  error 
in  declining  to  give  them,  because  the  case 
had  already  been  fully  covered. 

The  only  question  upon  which  we  have  en- 
tertained doubt  is  the  question  whether  the 
evidence  does  not  show  as  matter  of  law 
tliat  the  defendant  used  more  force  than  was 
reasonably  necessary  to  remove  the  plaintiff 
from  the  rooms.  He  unquestionably  used 
considerable  violence  and  the  verdict  might 
well  have  been  the  other  wav.    However,  there 


was  evidence  tending  to  show  that  the  plain- 
tiff's resistance  was  very  violent,  and  we  feel 
unable  to  say  that  the  conclusion  of  the  trial 
judge  to  the  effect  that  the  question  was  fair- 
ly a  question  for  the  jury  was  clearly  wrong. 

The  errors  which  are  claimed  to  exist  in 
the  rulings  upon  evidence  do  not  seem  to  us 
substantial. 

By  the  Coubt. — Judgment  affirmed. 


NOTE. 

The  holding  of  the  reported  case  that  one 
in  the  lawful  possession  of  property  may  re- 
quest an  intruder  to  leave  and  if  he  refuses 
to  do  so  may  eject  him  by  the  use  of  audi, 
force  as  may  be  reasonably  necessary,  is  in 
accord  with  the  general  rule  as  laid  down 
by  the  great  majority  of  cases,  which  are 
collated  in  the  note  to  State  v.  Flanagan, 
reported  ante,  this  volume,  at  page  305. 

For  a  discussion  of  the  defense  of  property 
as  a  justification  of  assault  and  battery,  see 
the  note  to  State  v.  Cessna,  reported  ante, 
this  volume,  at  page  289. 


GROVES 

V. 


North  Carolina  Supreme  Court — April  14, 

1915. 

169  N.  Car.  6;  84:  S.  JE.  10^2. 

Public   OAoera  -*-   Oiftoe   and   Employ- 

Const,  art  14,  §  7,  provides  that  no  per- 
son who  shall  hold  any  office  or  place  of 
trust  or  profit  under  the  United  States  or 
any  department  thereof,  or  under  this  state, 
or  any  other  state,  shall  hold  or  exercise  any 
other  office  or  place  of  trust  or  profit  under 
the  authority  of  the  state.  Postal  Laws  and 
Regulations  of  1913,  which  provides  for  the 
appointment  of  rural  carriers  by  the  Post- 
master General,  and  requires  such  carriers 
to  take  oath  to  support  the  Constitution  and 
to  give  bond  for  faithful  performance  of  their 
duties,  fixes  the  terms  and  duties  of  such 
carriers;  it  also  inhibits  rural  carriers 
from  holding  any  state,  county,  municipal, 
or  township  office.  Const.  U.  S.  art.  2,  §  2, 
authorize  Congress  to  vest  the  appointment 
of  inferior  officers  in  the  President  alone,  or 
in  the  heads  of  departments.  It  is  held  that, 
while  the  line  between  offices  or  places  of 
trust  and  profit  is  not  clear,  an  "office*'  is  a 
public  position  to  which  a  portion  of  the 
sovereignty  of  the  country  attaches  for  the 
time  being,  and  which  is  exercised  for  the 
benefit  of  the  public,  and  within  the  consti- 
tutional provision  there  is  no  distinction  be- 
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tween  "offices"  and  "places  of  trust  or  profit*' 
with  respect  to  the  inhibition  against  double 
office-holding;  hence  a  rural  mail  carrier  was 
a  "public  officer,"  and  his  holding  of  a  state 
office  subjected  him  to  the  statutory  penal- 
ties. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Duplin 
county.    Peebles,  Judge. 

Action  by  J.  H.  Groves,  plaintiff,  against 
Frank  Barden,  defendant.  Judgment  for  de- 
fendant.   Plaintiff  appeals.     Reversed. 

[8]  Action  to  recover  a  penalty  of  $200, 
imposed  by  section  2365  of  the  Revisal  upon 
any  person  who  shall  presume  to  hold  any 
office  or  place  of  trust  or  profit  contrary  to 
Article  XIV,  section  7,  of  the  Constitution 
of  the  State. 

The  statute  confers  the  right  of  action  to 
recover  the  penalty  upon  anyone  who  shall 
sue  for  the  same. 

The  plaintiff  offered  evidence  tending  to 
prove  that  the  defendant  was  an  acting  con- 
stable and  was  at  the  time  a  rural  mail 
carrier. 

His  Honor  being  of  opinion  that  the  posi- 
tion of  rural  mail  carrier  was  not  a  public 
office,  entered  a  judgment  of  nonsuit,  and  the 
plaintiff  excepted  and  appealed. 

Oeorge  R.  Ward  and  John  A.  Gavin,  Jr.,  for 
appellant. 
Stevens  d  Beasley  for  appellee. 

Allen,  J.— The  Constitution,  Art.  XIV, 
sec.  7,  declares  that  "No  person  who  shall 
hold  any  office  or  place  of  trust  or  profit 
under  the  United  States  or  any  department 
thereof,  or  under  this  State,  or  under  any 
other  State  or  government,  shall  hold  or  ex- 
ercise any  other  office  or  place  of  trust  or 
profit  under  the  authority  of  this  State,  or 
be  eligible  to  a  seat  in  either  house  of  the 
General  Assembly." 

[9]  The  line  between  "offices"  and  "places 
of  trust  or  profit"  within  the  meaning  of  the 
Constitution  has  not  been  clearly  marked, 
principally  because  they  approach  each  oth- 
er so  closelv,  and  are  in  all  essential  features 
identical. 

In  Doyle  v.  Raleigh,  8»  N.  C.  133,  45  Am. 
Rep.  677,  the  Court,  speaking  of  this  question, 
says:  "It  is  apparent  from  the  association 
that  'places  of  trust  or  profit'  are  intended 
which  approximate  to  but  are  not  offices,  and 
yet  occupy  the  same  general  level  in  dignity 
and  importance.  The  manifest  intent  is  to 
prevent  double  officeholding — that  offices  and 
places  of  public  trust  should  not  accumulate 
in  any  single  person — and  the  superadded 
words  of  'places  of  trust  or  profit'  were  put 
there  to  avoid  evasions  in  giving  too  techni- 
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cal  a  meaning  to  the  preceding  words,"  and 
this  was  affirmed  in  State  v.  Smith,  145 
N.  C.  476,  59  S.  E.  649,  the  Court  adding 
in  the  latter  case:  "The  most  important 
characteristic  which  distinguishes  an  office 
from  a  public  agency  is  that  the  conferring  of 
the  office  carries  with  it  a  delegation  to  the 
individual  of  some  of  the  sovereign  functions 
of  the  Government.  In  this  respect  the  terms 
'office*  and  'places  of  trust*  as  used  in  our 
Constitution  are  synonymous.  Doyle  v.  Ra- 
leigh, 89  N.  C.  136;  Barnhill  v.  Thompson, 
122  N.  C.  495." 

In  determining  whether  a  position  is  an 
office,  place  of  trust  or  profit,  or  an  employ- 
ment, the  authorities,  which  are  collected  in 
the  valuable  note  to  Atty.-Gen.  v.  Tilling- 
hast,  17  Ann.  Cas.  452,  attach  significance 
to  the  fact  that  an  oath  to  support  the  Con- 
stitution is  required,  or  that  a  bond  for  the 
faithful  performance  of  duties  must  be  ex- 
ecuted, or  that  the  duties  are  prescribed  by 
law,  and  not  regulated  by  contract,  or  that 
the  incumbent  discharges  independent  duties 
and  is  not  acting  under  the  direction  of 
others,  or  that  the  duties  are  continuing 
and  permanent  in  their  nature  and  are  not 
occasional  or  intermittent,  or  that  the  term 
is  fixed  and  continuing  and  not"  temporary, 
or  that  the  position  is  named  an  office  or  an 
employment  in  the  statute  creating  it;  but 
in  the  absence  of  a  constitutional  provision 
these  are  only  circumstances  which  are  en- 
titled to  consideration,  and  are  not  deter- 
minative or  conclusive. 

The  editor  of  the  note  says:  "It  may  be 
stated  as  a  general  rule,  fairly  deducible 
from  the  cases  discussing  this  question,  that 
a  position  is  a  public  office  when  it  is  creat- 
ed by  law,  with  duties  cast  upon  the  incum- 
bent which  involve  an  exercise  of  some 
portion  of  the  sovereign  power  and  in  the 
performance  of  which  the  public  is  concerned, 
and  which  also  are  continuing  in  their  nature 
and  not  occasional  or  intermittent;  while  a 
public  employment,  on  the  other  hand,  is  a 
position  which  lacks  one  or  more  of  the  fore- 
going elements." 

Our  Court  is  in  line  with  the  current  of 
authority,  having  adopted  and  approved  the 
definition  of  an  office,  that  it  is  "a  public 
position  to  [10]  which  a  portion  of  the  sover- 
eignty of  the  country,  either  legislative,  execu- 
tive, or  judicial,  attaches  for  the  time  being, 
which  is  exercised  for  the  benefit  of  the  pub- 
lic,'* and  saying  further:  "The  most  im- 
portant characteristic  which  distinguishes  an 
office  from  a  public  agency  is  that  the  con- 
ferring of  the  office  carries  with  it  a  delega- 
tion to  the  individual  of  some  of  the  sover- 
eign functions  of  the  Government.**  State 
V.  Smith,  145  N.  C.  477,  69  S.  E.  649. 

If,  therefore,  there  is  no  constitutional 
classification  of  offices  and  employments,  and 
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a  duty  is  imposed  upon  the  incumbent  of  a 
position  which  requires  iiim  to  perform  a 
legislative,  executive,  or  judicial  act,  he  is 
a  public  officer,  and  otherwise  an  employee; 
and  in  determining  the  nature  of  the  duty, 
the  fact  that  the  lawmaking  power  may  have 
declared  the  position  an  office  or  an  employ- 
ment, although  not  conclusive,  is  entitled  to 
consideration. 

If  these  principles  are  properly  applied,  the 
position  of  rural  mail  carrier  has  all  the 
indicia  of  a  public  office. 

By  reference  to  the  postal  laws  and  regu- 
lations of  1913,  it  will  be  seen  (sec.  718)  that 
rural  carriers  are  appointed  by  the  Post- 
master General;  that  they  are  required  to 
take  an  oath  to  support  the  Constitution 
(sec.  722),  and  to  execute  a  bond  to  secure 
the  faithful  performance  of  their  duties  (sec. 
723) ;  that  the  oath  is  referred  to  as  an  offi- 
cial oath  (sec.  722)  ;  his  duties  are  desig- 
nated as  official  duties  (sec.  752),  and  men- 
tion is  made  of  the  official  character  of  the 
carrier  (sec.  740).  His  term  and  his  duties 
are  fixed  by  law  and  not  by  contract,  and  the 
duties  are  continuing  and  not  intermittent, 
and  affect  the  public  generally.  They  are 
defined  to  t«  "the  delivery  into  and  collection 
from  boxes  on  their  routes  of  mail  matter  of 
all  classes,  serving  of  post-offices  with  mail 
wheneven  such  service  is  authorized,  sale  of 
stamps  and  supplies,  receiving  and  receipt- 
ing for  matter  presented  for  registration,  de- 
livery of  registered  matter,  the  handling  of 
registered  matter  in  transit  over  their  routes, 
taking  of  applications  for  money  orders  and 
the  money  therefor,  the  forwarding  of  mail 
addressed  to  their  patrons  and  the  transfer 
of  mail  of  former  patrons  whose  addresses 
have  been  changed  to  other  routes,  the  erec- 
tion of  United  States  collection  boxes,  and 
the  performance  of  such  other  duties  as  may 
be  required  of  them  by  law  and  the  regula- 
tions of  the  department,  to  administer  oaths 
required  of  pensioners  and  their  witnesses  in 
the  execution  of  pension  vouchers." 

It  is  also  provided  in  section  741  that  a 
rural  carrier  shall  not  hold  any  State,  county, 
municipal,  or  township  office,  which  is  a  pro- 
hibition usually  imposed  upon  officers,  and 
not  upon  employees. 

We  have  thus  dealt  with  the  question  with 
reference  to  public  offices  generally,  and  not 
as  applied  particularly  to  positions  held 
under  the  Government  of  the  United  States, 
but  as  to  the  latter  there  seems  to  be  [11]  a 
dividing  line  marked  by  the  Constitution  it- 
self between  offices  and  employments. 

The  Constitution  of  the  United  States,  Art. 
II,  sec.  2,  says  the  President  "shall  nominate 
and,  by  and  with  the  advice  and  consent  of 
the  Senate,  shall  appoint  ambassadors,  other 
public  ministers  and  consuls,  judges  of  the 
Supreme  Court,  and  all  other  officers  of  the 


United  States  whose  appointments  are  not 
herein  otherwise  provided  for  and  which  shall 
be  established  by  law.  But  the  Congress  may, 
by  law,  vest  the  appointment  of  such  inferior 
officers  as  they  may  think  proper  in  the 
President  alone,  in  the  courts  of  law,  or  in 
the  heads  of  departments ; "  and  in  construing 
this  section  of  the  Constitution,  the  Court 
said,  in  U.  S.  v.  Gerraaine,  99  U.  S.  508,  25 
U.  S.  (L.  ed.)  482:  "The  Constitution,  for 
purposes  of  appointment,  very  clearly  divides 
all  its  officers  into  two  classes.  The  primary 
class  requires  a  nomination  by  the  President 
and  confirmation  by  the  Senate.  But,  fore- 
seeing that  when  offices  became  numerous 
and  sudden  removals  necessary,  this  mode 
might  be  inconvenient,  it  was  provided  that, 
in  regard  to  officers  inferior  to  those  special- 
ly mentioned,  Congress  might  by  law  vest 
their  appointment  in  the  President  alone,  in 
the  courts  of  law,  or  in  the  heads  of  depart- 
ments. That  all  persons  who  can  be  said  to 
hold  an  office  under  the  Government  about  to 
be  established  under  the  Constitution  were 
intended  to  be  included  within  one  or  the 
other  of  these  modes  of  appointment,  there 
can  be  but  little  doubt." 

It  was  held  in  this  case  that  a  surgeon 
appointed  by  the  Commissioner  of  Pen- 
sions was  not  a  public  officer,  because  he 
was  not  appointed  by  the  head  of  a  depart- 
ment. 

The  two  cases  of  U.  S.  v.  Hartwell,  6  Wall. 
385,  18  U.  S.  (L.  ed.)  830,  and  U.  S.  v. 
Smith,  124  U.  S.  526,  8  S.  Ct.  595,  31  U.  S. 
(L.  ed.)  534,  illustrate  the  application  of 
this  rule,  making  the  character  of  the  posi- 
tion to  depend  upon  the  source  of  the  appoint- 
ing power. 

In  the  first  it  was  held  that  a  clerk  in  the 
office  of  the  Assistant  Treasurer  of  the  Unit- 
ed States,  appointed  with  the  approval  of 
the  Secretary  of  the  Treasury,  who  was  the 
head  of  the  department,  was  a  public  officer, 
and  in  the  second,  that  a  clerk  of  a  collector 
of  customs,  appointed  by  the  collector,  who 
was  not  the  head  of  a  department,  was  not 
an  officer. 

In  the  latter  case  the  Court  says:  "A 
clerk  of  the  collector  is  not  an  officer  of  the 
United  States  within  the  provisions  of  this 
section;  and  it  is  only  to  persons  of  that 
rank  that  the  term  public  officer,  as  there 
used,  applies.  An  officer  of  the  United  States 
can  only  be  appointed  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Sen- 
ate, or  by  a  court  of  law,  or  the  head  of  a 
department.  A  person  in  the  service  of  the 
Government  who  does  not  derive  his  position 
from  one  of  these  sources  is  not  an  officer  of 
the  United  States  in  the  sense  of  the  Con- 
stitution. [12]  The  subject  was  considered 
and  determined  in  United  States  v.  Oermaine, 
99  U.  S.  508,  25  U.  S.   (L.  ed.)   482,  and  in 


GROVES  y. 

169  y. 

the  recent  case  of  XJ.  S.  T.  Mouat,  124  U.  S. 
303,  8  S.  €t.  505,  31  U.  8.  (L.  ed.)  463. 
What  we  have  here  said  is  but  a  repetition 
of  what  was  there  authoritatively  declared. 
.  .  .  The  case  of  U.  S.  v.  Hartwell,  6  WaU. 
385,  18  U.  S.  (L.  ed.)  830,  does  not  militate 
against  this  view.  The  defendant  there,  it 
is  true,  was  a  clerk  in  the  office  of  the  as- 
sistant treasurer  at  Boston,  but  his  appoint- 
ment by  that  officer  under  the  act  of  Congress 
could  only  be  made  with  the  approbation  of 
the  Secretary  of  the  Treasury.  Tliis  fact, 
in  the  opinion  of  the  Court,  rendered  his  ap- 
pointment one  by  the  head  of  the  depart- 
ment within  the  constitutional  provision  upon 
the  subject  of  the  appointing  power." 

The  question  was  again  considered  in  U. 
S.  V.  Mouat,  124  U.  S.  303,  8  S.  Ct.  505,  31 
U.  S.  (L.  ed.)  463.  and  the  same  conclusion 
reached,  the  Court  saying:  "What  is  neces- 
sary to  constitute  a  person  an  officer  of  the 
United  States,  in  any  of  the  various  branches 
of  its  service,  has  been  very  fully  considered 
by  this  Court  in  U.  S.  v.  Grermaine,  99  U. 
S.  508,  25  U.  S.  (L.  ed.)  482.  In  that  case 
it  was  distinctly  pointed  out  that  under  the 
Constitution  of  the  United  States,  all  its 
officers  were  appointed  by  the  President,  by 
and  with  the  consent  of  the  Senate,  or  by  a 
court  of  law,  or  the  head  of  a  department, 
and  the  heads  of  the  departments  were  defined 
in  that  opinion  to  be  what  are  now  called 
the  members  of  the  Cabinet.  Unless  a  per- 
son in  the  service  of  the  Government,  there- 
fore, holds  his  place  by  virtue  of  an  appoint- 
ment by  the  President,  or  of  one  of  the  courts 
of  justice  or  heads  of  departments  authorized 
by  law  to  make  such  an  appointment,  he  is 
not,  strictly  speaking,  an  officer  of  the  United 
States." 

The  rural  mail  carrier  is,  as  we  have  seen, 
appointed  by  the  Postmaster  General,  a  mem- 
ber of  the  Cabinet  and  the  head  of  his  depart- 
ment, and  therefore  comes  within  the  classi- 
fication of  officers  outlined  in  the  Constitu- 
tion as  construed  by  the  Supreme  Court  of 
the  United  States,  and  this  position  is  not 
in  conflict  with  State  v.  Boone,  132  N.  C. 
1108,  44  S.  E.  595,  in  which  it  was  held 
that  a  carrier  of  mails  operating  upon  a  star 
route  was  not  a  public  officer,  because  the 
mail  carrier  in  that  case  was  occupying  his 
position  under  contract  with  a  contractor  of 
the  Government,  and  not  by  the  appointment 
of  the  head  of  any  department  of  Government, 
as  is  the  rural  mail  carrier. 

It  was  held  in  U.  S.  v.  McCrory,  91  Fed. 
295,  63  U.  S.  App.  359,  33  C.  C.  A.  515,  that 
a  letter  carrier  appointed  by  the  Postmaster 
General  was  an  ofRcer. 

We  are,  therefore,  of  opinion  that  his 
Honor  was  in  error  in  holding  that  a  rural 
mail  carrier  is  not  an  officer. 

Error. 
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Introductory. 

It  is  the  purpose  of  the  present  note  to 
consider  the  recent  cases  discussing  the  dis- 
tinction between  an  "office"  and  an  ''em- 
ployment," or  between  an  "officer"  and  an 
"employee."  The  earlier  cases  are  reviewed 
in  the  notes  to  Atty.-Gen.  v.  Tillinghast,  17 
Ann.  Cas.  449,  and  State  v.  Hoker,  63  Am. 
St.  Rep.  174. 

General  Rules. 

Public  Positions. 

It  may  be  stated  as  a  general  rule,  deduci- 
ble  from  the  cases  discussing  the  question, 
that  a  position  is  a  public  office  when  it  'is 
created  by  law,  with  duties  cast  on  the  incum- 
bent which  involve  an  exercise  of  some  por- 
tion of  the  sovereign  power  and  in  the  per- 
formance of  which  the  public  is  concerned, 
and  which  also  are  continuing  in  their  nature 
and  not  occasional  or  intermittent;  while  a 
public  employment,  on  the  other  hand,  is  a 
position  which  lacks  one  or  more  of  the  fore- 
going elements. 

United  States.— U.  S.  v.  Heinze,  177  Fed. 
770;  Scully  v.  U.  S.  193  Fed.  185,  186. 

Arkansas, — Rhoden  v.  Johnston,  121  Ark. 
217,  181  S.  W.  128. 

Connecticut. — State  v.  Brethauer,  83  Conn. 
143,  75  Atl.  705,  706;  Sibley  v.  Stete,  89 
Conn.   682,   96   Atl,    161,   L.R.A.1916C   1087. 

Jllinofs. — People  v.  Toledo,  etc.  R.  Co. 
267  111.  142,  145,  107  N.  E.  879;  Fergus  v. 
Russel,  270  111.  304,  Ann.  Cas.  1016B  1120, 
110  N.  E.  130;  Illinois  Industrial  Home  for 
Blind  V.  Dreyer,  150  111.  App.  574. 

Kansas. — Jones  v.  Botkin,  02  Kan.  242, 
139   Pac.    1196. 

Kentucy. — Page  v.  O'Sullivan,  159  Ky. 
703,  169  S.  W.  542;  Bankers'  Surety  Co.  v. 
Newport,  162  Ky.  473,  172  S.  W.  940. 

Maryland. — State  Tax  Commission  v.  Har- 
rington, 126  Md.  157,  94  Atl.  637. 

Michigan. — ^Blynn  y.  Pontiac,  186  Mich. 
36,  151  N.  W.  681. 
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yetjada.— State  ▼.  Cole,  38  Nev.  216,  148 
Pac.  551. 

New  Jersey. — Fredericks  v.  Board  of 
Health,  82  N.  J.  L,  200,  82  Atl.  528;  Sul- 
livan V.  McOsker,  84  X.  J.  L.  380,  86  Atl. 
497. 

O^io.— Theobold  v.  State,  30  Ohio  Cir.  Ct. 
Rep.  414,  415. 

Oklahoma. — ^Farley  v.  Board  of  Education, 
162  Pac.  797. 

Oregon. — Reising  v.  Portland,  57  Ore.  295, 
Ann.  Gas.  1912D  895,  111  Pac.  377,  378. 

Pennaylvania. — Evans  v.  Luzerne  County, 
54  Pa.  Super.  Ct.  44;  In  re  Public  Officers, 
20  Pa.  Dist.  15. 

Washington. — Bilger  v.  State,  63  Wash. 
457,  116  Pac.  19. 

West  Ftr^ma.—Blue  v.  Tetrick,  69  W.  Va. 
742,  72  S.  E.  1033. 

Various  positions  have  been  considered  by 
the  courts  and  found  to  fulfil  all  of  the  re- 
quirements mentioned  in  the  foregoing  gener- 
al rule  as  the  attributes  of  a  public  office. 
Thus,  the  following  positions  have  been  held 
to  be  public  offices:  sheriff,  Sibley  v.  State, 
89  Conn.  682,  96  Atl.  161,  L.R.A.1916C  1087, 
assistant  state's  attorney  and  assistant  super- 
intendent of  schools,  People  v.  Toledo,  etc.  R. 
Co.  167  111.  142,  145,  107  N.  E.  879;  treasurer 
of  a  public  institution  whose  trustees  were 
appointed  by  the  governor  by  and  with  the 
advice  and  consent  of  the  senate,  Illinois  In- 
dustrial Home  for  Blind  v.  Dreyer,  150  111. 
App.  574;  delinquent  tax  collector,  Bankers' 
Surety  Co.  v.  Newport,  162  Ky.  473,  172  S. 
W.  940;  prison  guard,  Page  v.  O'Sullivan, 
159  Ky.  703,  169  S.  \V.  542 ;  policeman,  Blynn 
V.  Pontiac,  186  Mich.  35,  161  N.  W.  681; 
warden  of  a  county  jail,  Sullivan  v.  McOsker, 
84  N.  J.  L.  380,  86  Atl.  497;  inspector  ap- 
pointed by  a  local  board  of  health,  Fredericks 
V.  Board  of  Health,  82  N.  J.  L.  200,  82  Atl. 
528;  assistant  clerk  of  orphan's  court,  Evans 
V.  Luzerne  County.  54  Pa.  Super.  Ct.  44; 
superintendent  of  construction.  In  re  Public 
Oiticers,  20  Pa.  Dist.  15;  tax  commissioner, 
Blue  V.  Tetrick,  69  W.  Va.  742,  72  S.  E. 
1033. 

The  Federal  Constitution  provides  that  the 
President  shall  nominate  and  by  and  with 
the  advice  and  consent  of  the  Senate  shall 
appoint  all  public  officers  of  the  United 
States  whose  appointments  are  not  therein 
otherwise  provided  for  and  which  shall  be 
established  by  law ;  but  Congress  may,  by  law, 
vest  the  appointment  of  such  superior  officers 
as  they  may  think  proper  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of 
departments.  It  has  been  held  that  a  person 
appointed  to  a  position  in  the  Hervice  of  the 
federal  government  in  a  mode  different  from 
thoae  mentioned  is  not  an  officer  but  a  mere 
employee.  Martin  v.  U.  S.  168  Fed.  198, 
200,  93  C.   C.   A.  484;   Scully  v.   U.   S.   193 


Fed.  185,  186,  wherein  it  was  held  that 
one  who  serves  the  United  States  for  a  saUkiy 
or  for  wages  under  a  contract  is  an  employee 
and  not  an  officer.  See  also  U.  S.  v.  Haas, 
167  Fed.  211,  214;  U.  S.  v.  Heinze,  177  Fed. 
770. 

Private  Corporate  Positions. 

A  field  manager  of  a  corporation  is  not  an 
officer  of  the  company  as  he  has  no  term  of 
office,  but  is  merely  an  employee.  Badger  Oil, 
etc.  Co.  V.  Preston  (Okla.)  162  Pac.  383. 
In  Abbott  V.  Lewis,  77  N.  H.  94,  88  Atl.  98, 
it  was  held  that  a  corporate  ''employee"  is 
a  clerk  or  workman  in  the  service  of  an  em- 
ployer, as  distinguished  from  an  official  or 
officer,  or  one  employed  in  a  position  of  some 
autliority,  the  court  saying  that  while  any- 
one employed  by  a  corporation  in  any  capaci- 
ty may  perhaps  be  considered  an  employee 
of  the  corporation  such  is  not  the  meaning  of 
the  word  as  it  is  ordinarily  used. 

Specific  Grounds  of  Distinction. 

Creation  of  Position. 

To  constitute  an  office  it  is  essential  that 
the  position  shall  be  created  by  the  constitu- 
tion or  statutes  of  tlie  sovereignty,  or  that 
the  sovereign  power  shall  have  delegated  to 
an  inferior  body  the  right  to  create  the  po- 
sition in  question.  Bhoden  v.  Johnston,  121 
Ark.  317,  181  S.  W.  128;  State  v.  Brethauer. 
83  Conn.  143,  75  Atl.  705,  706;  People  ▼. 
Toledo,  etc.  R.  Co.  267  III.  142,  145,  107  N, 
E.  879;  Fergus  v.  Russel,  270  111.  304,  Ann. 
Cas.  1916B  1120,  110  N.  E.  130;  Illinois  In- 
dustrial Home  for  Blind  v.  Dreyer,  150  III, 
App.  574;  Jones  v.  Botkin,  92  Kan.  242,  139 
Pac.  1196;  Page  v.  O'Sullivan,  159  Ky.  703, 
169  S.  W.  542;  Bankers'  Surety  Co.  v.  New- 
port, 162  Ky.  473,  172  S.  W.  940;  State  Tax 
Commission  v.  Harrington,  126  Md.  157,  94 
Atl.   537;    Blynn   v.   Pontiac,   185  Mich.   35, 

161  N.  W.  681;  State  v.  Cole,  38  Nev.  215, 
148  Pac.  651;  Fredericks  v.  Board  of  Health, 
82  N.  J.  L.  200,  82  Atl.  528;  Sullivan  v. 
McOsker,  84  N.  J.  L.  380,  86  Atl.  497: 
Theobald  v.  State,  30  Ohio  Cir.  Ct.  Rep.  414, 
415;  Farley  v.  Board  of  Education,   (Okla.) 

162  Pac.  797;  Reising  v.  Portland,  57  Ore. 
395,  Ann.  Cas.  1913D  895,  111  Pac.  377: 
Evans  v.  Luzerne  County,  54  Pa.  Super.  Ct, 
44;  In  re  Public  Officers,  20  Pa.  Dist.  hi; 
Cross  V.  Fisher,  132  Tenn.  31,  Ann.  Ca«. 
1916E  1092,  177  S.  W.  43;  Bilger  v.  State, 
63  Wash.  467,  116  Pac.  19;  Blue  v.  Tetrick, 
69  W.  Va.  742,  72  S.  E.  1033. 

Tested  by  the  foregoing  criterion,  it  haH 
been  held  that  the  position  of  road  overseer 
is  not  an  office,  Rhoden  v.  Johnston,  121  Ark. 
317,  181  S.  W.  128;  that  a  clerk  of  the  de- 
partment of  public  works  is  a  mere  employee. 


GSOVSS  Y. 

169  N. 
Sute  V.  Brethauer,  83  Conn.  143,  75  Atl.  705, 
706 ;  that  a  clerk  in  the  inheritance  tax  office 
«f  the  attorney  general  in  counties  of  the 
third  class  is  an  employee,  Fergus  v.  Russel, 
270  111.  304,  Ann.  Cas.  1916B  1120,  110  N.  E. 
130 ;  that  a  cell  house  man  of  a  state  peniten- 
tiary is  an  employee,  Jones  v.  Botkin,  92 
Kan.  242,  139  Pac.  1196;  that  engineers  and 
firemen  of  a  city  water  and  light  plant  are 
employees,  State  v.  Ottawa,  84  Kan.  100, 
113  Pac.  391,  that  the  general  counsel  to  the 
state  tax  commission  ia  a  public  officer, 
State  Tax  Commission  v.  Harrington,  126 
Md.  157,  94  Atl.  537;  that  a  policeman  is  an 
employee,  State  v.  District  Ct.  134  Minn.  26, 
158  N.  W.  790;  that  a  superintendent  of  an 
exposition  commission  is  a  mere  employee, 
sute  T.  Cole,  38  Nev.  215,  148  Pac.  551 ;  that 
supervisors  are  mere  employees,  Cross  v. 
Fisher,  132  Tenn.  31,  Ann.  Cas.  1916E  1092, 
177  S.  W.  43;  that  commissioners  appointed 
by  a  municipality  to  make  an  assessment  of 
benefits  are  mere  employees,  Bilger  t.  State, 
63  Wash.  457,  116  Pac.  19. 

Where  a  position  is  created,  not  by  force 
of  law  but  by  a  contract  of  employment,  the 
employment  does  not  rise  to  the  dignity  of  an 
office. '  Martin  v.  U,  S.  168  Fed.  198,  93  C.  C. 
A.  484;  Rhoden  v.  Johnston,  121  Ark.  317, 
181  S.  W.  128;  McAvoy  v.  Trenton,  82  N.  J. 
L,  101,  80  Atl.  950;  Farley  v.  Board  of  Edu- 
cation (Okla.)   162  Pac.  797. 

In  applying  the  rule  that  a  position  created 
by  contract  is  a  mere  employment,  it  has 
been  held  that  an  allotment  clerk  does  not 
fill  an  office,  Martin  ▼.  U.  S.  168  Fed.  198, 
200,  93  C.  C.  A.  484;  that  the  position  of 
road  overseer  is  not  a  public  office,  Rhoden  t. 
Johnston,  121  Ark.  317,  181  8.  W.  128;  that 
a  clerk  of  a  street  department  ia  not  an  offi- 
cer, McAvoy  T.  Trenton,  82  N.  J.  L.  101,  80 
Atl.  950 ;  that  a  city  superintendent  of  public 
schools  is  not  an  officer,  Farley  y.  Board  of 
Education  ( Okla. )  162  Pac.  797. 


POWEBS    AlVD  BtrriES. 

An  indispensable  element  of  a  public  office 
as  distinguished  from  an  employment  is  that 
the  duties  of  the  incumbent  of  an  office  shall 
involve  an  exercise  of  some  portion  of  the 
sovereign  power.  People  v.  Toledo,  etc.  R. 
Co.  267  111.  142,  145,  107  N.  E.  879;  State 
Tax  Commission  v.  Harrington,  126  Md.  157, 
tM  Atl.  537;  Evans  v.  Luzerne  County,  54 
Pa.  Super.  Ct.  44;  Blue  v.  Tetrick,  69  W.  Va. 
742,  72  S.  E.  1033.  By  reason  of  the  fact 
that  their  duties  do  not  involve  the  exer- 
cise of  sovereign  powers,  the  following  have 
been  held  not  to  be  public  officers;  a  clerk 
of  the  department  of  public  works.  State  v. 
iJrethauer,  83  Conn.  143,  75  Atl.  705,  706; 
and  the  general  counsel  to  the  state  tax  corn- 
Ann.  Cas.  1917D— 21. 
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mission.  State  Tax  Commission  t.  Harring- 
ton, 126  Md.  157,  94  AtL  637. 

It  has  been  held  that  the  positions  of  as- 
sistant state's  attorney  and  assistant  super- 
intendent of  schools  are  public  offices  and  not 
mere  employments  as  they  fulfil  the  test  of 
exercising  sovereign  functions.  People  v.  To- 
ledo, etc.  R.  Co.  267  111.  142,  145,  107  N.  E. 
879.  Likewise  an  assistant  clerk  of  a  sepa- 
rate orphan's  court  is  a  public  and  constitu- 
tional officer,  Evans  v.  Luzerne  County,  54 
Pa.  Super.  Ct.  44;  as  is  a  tax  commissioner. 
Blue  V.  Tetrick,  69  W.  Va.  742,  72  S.  E. 
1033. 

It  is  also  an  essential  element  of  an  office 
that  the  duties  thereof  shall  be  continuing 
and  permanent  in  their  nature  and  not  oc- 
casional or  intermittent.  Rhoden  v.  Johns- 
ton, 121  Ark.  317,  181  S.  W.  128;  People  v. 
Toledo,  etc.  R.  Co.  267  111.  142,  145  N.  E. 
879;  Bilger  v.  State,  63  Wash.  467,  116  Pac. 
19.  Thus  commissioners  appointed  by  a 
municipality  to  make  an  assessment  of  benefits 
have  been  held  to  be  employees  and  not  offi- 
cers. Bilger  v.  State,  63  Wash.  457,  116  Pac. 
19.  But  it  has  been  held  that  an  assistant 
state's  attorney  and  assistant  superintendent 
of  schools  are  public  officers.  People  v.  Toledo, 
etc.  R.  Co.  267  111.  142,  145,  107  N.  E.  879; 
and  that  a  road  overseer  is  not  a  public  officer 
but  an  employee.  Rhoden  v.  Johnston,  121 
Ark.  317,  18l's.  W.  128. 

While  the  fact  that  the  question  whether 
the  duties  of  a  position  are  prescribed  by 
law  is  not  an  absolute  criterion  by  which 
to  distinguish  between  an  office  and  employ- 
ment, that  fact  gives  additional  force  to  the 
determination  that  such  position  is  an  office. 
Scully  v.  United  Statee,  193  Fed.  185,  186; 
U.  S.  v.  Haas,  167  Fed.  211,  214;  Rhoden  v. 
Johnston,  121  Ark.  317,  181  S.  W.  128;  Peo- 
pie  v.  Toledo,  etc.  R.  Co.  267  111.  142,  145,  107 
N.  E.  879;  Page  v.  O'Sullivan,  159  Ky.  703, 
169  S.  W.  542:  State  v.  Cole,  38  Nev.  215, 
148  Pac.  551;  Farley  v.  Board  of  Education, 
(Okla.)  162  Pac.  797.  Thus,  the  following 
have  been  held  not  to  be  public  officers:  a 
clerk  whose  duties  are  not  prescribed  by 
law,  Scully  v.  U.  S.  193  Fed.  185,  186; 
an  expert  accountant  appointed  as  special 
assistant  to  a  United  States  attorney  by 
the  attorney  general,  U.  S.  v.  Heinzc,  177 
Fed.  770;  an  associate  statistician,  U.  S. 
V.  Haas,  167  Fed.  211,  214;  a  road  over- 
seer, Rhoden  v.  Johnston,  121  Ark.  317,  181 
S.  W.  128:  a  superintendent  of  an  exposi- 
tion commission.  State  v.  Cole,  38  Nev.  215, 
148  Pac.  551;  a  city  superintendent  of  pub- 
lic schools,  Farley  v.  Board  of  Education 
(Okla.)  162  Pae.  797. 

A  prison  guard,  inasmuch  as  his  duties  are 
prescribed  by  statute,  has  been  held  to  be 
a  public  officer.  Page  ▼.  O'Sullivan,  159  Ky. 
703,  169  S.  W.  542. 
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Tenvbe  of  Office. 

In  several  recent  decisions  the  presence  of 
a  definite  tenure  has  been  referred  to  as  a 
circumstance  tending  to  show  that  the  posi- 
tion in  question  was  an  office,  and  in  other 
decisions  the  absence  of  tenure  has  been  con- 
sidered with  other  circumstances  in  holding 
that  the  position  was  a  mere  employment. 
U.  S.  V.  Heinze,  177  Fed.  770;  Scully  v.  U. 
JS.  193  Fed.  185,  186;  Rhoden  v.  Johnston, 
121  Ariff.  317,  181  S.  W.  128;  People  v.  Toledo, 
etc.  R.  Co.  267  111.  142,  145,  107  N.  E.  879; 
State  V.  Ottawa,  84  Kan.  100,  113  Pac.  397; 
Jones  v.  Botkin,  92  Kan.  242,  139  Pac.  1196; 
Bankers'  Surety  Co.  v.  Newport,  162  Ky. 
473,  172  S.  W.  940;  Fredericks  v.  Board  of 
Health,  82  N.  J.  L.  200,  82  Atl.  528;  People 
V.  McAneny,  144  N.  Y.  S.  121;  Bennett  v. 
State  (Okla.)  150  Pac.  198;  Reising  v.  Port- 
land, 57  Ore.  295,  111  Pac.  377,  378,  Ann. 
Gas.  191 2D  895;  In  re  Public  Officers,  20 
Pa.  Dist.  15;  Cross  v.  Fisher,  132  Tenn.  31, 
Ann.  Cas.  1916E  1092,  177  S.  W.  43;  Bilger 
V.  SUte,  63  Wash.  457,  116  Pac.  19. 


Official  Bond. 

The  fact  that  a  person  occupying  a  posi- 
tion is  or  is  not  compelled  to  give  a  bond  for 
the  faithful  performance  of  his  duties  does 
not  seem  to  be  an  absolute  criterion  by  which 
to  distinguish  between  an  office  and  an  em- 
ployment, but  in  several  recent  cases  the 
presence  or  absence  of  a  bond  has  been  con- 
sidered in  connection  with  other  circumstances. 
Rhoden  v.  Johnston,  121  Ark.  317,  181  S.  W. 
128;  Bankers*  Surety  Co.  v.  Newport,  162 
Ky.  473,  172  S.  W.  940;  State  Tax  Commis- 
sion V.  Harrington,  126  Md.  157,  94  Atl.  537; 
Reising  v,  Portland,  57  Ore.  295,  Ann.  Cas. 
1912D  895,  111  Pac.  377,  378. 

Oath  of  Offigb. 

The  duty  to  tak^  an  oath  of  office  U 
a  strong  circumstance  in  distinguishing  be-i 
tween  an  officer  and  an  employee,  and  in  a 
number  of  recent  cases  that  circumstance  is 
considered  with  others  in  determining  the 
character  of  the  position  in  question.  Scul- 
ly V.  U.  S.  193  Fed.  186,  186;  State  Tax  Com- 
mission y.  Harrington,  126  Md.  157,  94  Atl. 
537;  Blynn  v.  Pontiac,  185  Mich.  35,  151 
N.  W.  681 ;  Devlin  v.  New  York,  149  N.  Y.  S. 
1061;  Theobald  v.  State,  30  Ohio  Cir.  Ct. 
Rep.  414,  415;  Reising  ▼.  Portland,  57  Ore. 
295,  Ann.  Cas.  1912D  895,  111  Pac.  377,  378. 
Tlie  fact  that  an  employee  takes  an  oath  of 
office  does  not  make  him  an  officer.  Scully  y. 
U.  S.  193  Fed.  185, 186;  Jones  v.  Battle  Creek 
(Mich.)  159  N.  W.  146;  Devlin  v.  New  York, 
149  N.  Y.  S.  1061. 


COMPBNSATiaN. 

While  the  compensation  of  a  public  officer 
is  generally  fixed  by  law,  the  manner  in 
which  the  compensation  of  a  position  is  fixed 
is  not  an  absolute  test  to  determine  whether 
the  position  is  an  office  or  an  employment, 
but  is  merely  a  circumstance  to  be  considered 
in  connection  with  other  matters  in  determin- 
ing the  question.  U.  S.  v.  Heinze,  177  Fed. 
770;  Rhoden  v.  Johnston,  121  Ark.  317,  181 
S.  W.  128;  Sibley  v.  State,  89  Conn.  682, 
96  Atl.  161,  L.R.A.1916C  1087;  State  Tax 
Commission  v.  Harrington,  126  Md.  157,  94 
Atl.  537;  In  re  Public  Officers,  20  Pa.  Dist. 
15;  Cross  v.  Fisher,  132  Tenn.  131,  Ann.  Cas. 
1916E  1092,  77  S.  W.  43;  Blue  y,  Tetrick, 
69  W.  Va.  742,  72  S.  E.  1033. 

Miscellaneous. 

The  circumstance  that  a  statistician  i«  put 
in  the  list  of  clerks  and  employees  in  the  de- 
partment of  agriculture  raises  the  presump- 
tion that  an  associate  statistician  is  a  clerk 
and  not  a  public  officer  within  the  meaning  of 
the  law.    U.  S.  v.  Haas,  167  Fed.  211,  214. 


THOMSEN  ET  AIi. 

y. 

CATSER  ET  AU 

United  States  Supreme  Court — ^March  6^ 

1917. 

243  V.  S.  66;  37  S.  Ct,  353. 


Appeal     and     Error     —     Dismissal     ^ 
Grounds  —  Mandate  of  Oonrt  Below 
'  ^  £zeeiited. 

A  writ  of  error  from  the  Federal  Supreme 
Court  to  review  a  judgment  of  reversal  with 
instructions  to  dismiss  the  complaint  which 
a  circuit  court  of  appeals  had,  entered  on 
rehearin«»  after  it  had  recalled  its  mandate, 
previously  issued,  ordering  a  new  trial,  and 
had  set  aside  the  judgment  of  the  court  be- 
low, need  not  be  dismissed,  either  because 
the  trial  court  had  theretofore  entered  judg> 
ment  on  the  original  mandate,  and  had  ad- 
journed for  the  term  without  any  applica- 
tion made  to  recall  such  judgment,  or  any 
writ  of  error  to  review  such  judgement 
sought,  or  because  the  defendants  in  error  in 
the  circuit  court  of  appeals,  on  whose  peti- 
tion the  rehearing  was  granted,  had  waived 
therein  any  right  to  a  new  trial,  and  con- 
sented that  the  case  be  disposed  of  one  way 
or  the  other. 

Soope  of  Review  —  Qnestions  of  Faot  — 
Combination  in  Restraint  of  Trade. 

The  facts  are  not  still  in  controversy  on 
a  writ  of  error  from  the  Federal  Supreme 
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Court  to  a  circuit  court  of  appeals  to  review 
a  judgment  which  reversed,  with  inatructions 
to  enter  an  order  dismissing  the  complaint, 
a  judgment  in  favor  of  plaintiffs  m  an 
action  to  recover  treble  damages  for  the  in- 
juries sustained  as  the  result  of  a  combina- 
tion alleged  to  restrain  foreign  trade,  con- 
trary to  the  Act  of  July  2,  1890  (26  Stat. 
L.  209,  c.  647,  7  Fed.  St.  Ann.  336),  where 
the  case  was  decided  in  the  circuit  court  of 
appeals  upon  the  proposition  of  law  that  the 
combination  charged  was  not  an  unreason- 
able restraint  of  trade,  and  that  such  char- 
acter was  necessary  to  make  it  illegal  under 
that  statute,  both  trial  and  appellate  courts 
concurring  as  to  the  fact  of  combination  and 
restraint  and  the  means  employed,  and  their 
conclusion  not  being  clearly  erroneous. 

Monopolies  —  Violation  of  ShemiaB 
Act  —  Combination  of  Ooean  Oar- 
riers. 

Ocean  carriers  between  New  York  and 
South  African  ports  violate  the  prohibition 
of  the  Act  of  July  2,  1890  (26  Stat  L. 
209,  c.  647,  7  Fed.  St.  Ann.  336),  against 
combinations  in  restraint  of  foreign  trade  or 
commerce,  by  uniting,  with  the  intention  and 
result  of  restraining  competition,  in  estab- 
lishing a  uniform  freight  rate  which  included 
a  so-called  "primage  charge,"  to  be  refunded 
Rubsequently  to  shippers  upon  condition  that 
they  should  ship  exclusively  by  the  lines  of 
the  combining  carriers,  and  should  not,  di- 
rectly or  indirectly,  be  interested  in  any  ship- 
ment by  other  vessels,  and  upon  the  further 
condition  (afterwards  revoked)  that  the  con- 
f>ignees  must  also  exhibit  the  same  loyalty 
to  the  combining  lines. 

[See  note  at  end  of  this  case.] 

Samo. 

A  combination  of  ocean  carriers  to  restrain 
competition  is  within  the  Anti-trust  Act  of 
July  2,  1890  (26  Stat.  L.  209,  c.  647,  7 
Fed.  St.  Ann.  336),  although  it  waa  formed 
in  a  foreign  country,  where  it  affected  the 
foreign  commerce  of  the  United  States,  and 
was  put  into  operation  in  the  United  States 
by  the  carriers*  local  managers,  who  were 
more  than  simply  agents,  being  participants 
in  the  combination. 

[See  note  at  end  of  this  case.] 

Remedies  of  Person  Injured  ^  Slier* 
man  Anti-trast  Aet  —  Reeorery  of 
Treble  Damases. 

Shippers  who  have  been  compelled  to  pay 
an  unreasonable  freight'  rate  because  of  a 
combination  of  ocean  carriers  to  restrain 
competition,  contrary  to  the  Anti-trust  Act 
of  July  2,  1890  (26  Stat.  L.  209,  c.  647, 
7  Fed.  St.  Ann.  336),  have  suffered  dam- 
age to  the  amount  of  the  excess  over  what 
was  a  reasonable  rate,  within  the  meaning 
of  §  7  of  that  act,  giving  a  cause  of  action 
to  any  person  injured  in  his  person  or  prop- 
erty by  reason  of  anything  forbidden  by  the 
act.  and  the  risfht  to  recover  threefold  dam- 
ages sustained  by  him. 

Same. 

The  fact  of  combination  need  not  be  sub- 
mitted to  the  jury  in  an  action  for  threefold 
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damages,  brought  under  the  Anti-trust  Act 
of  July  2,  1890  (26  Stat  L.  209,  c,  647, 
7  Fed.  St.  Ann.  336),  §  7,  where  there 
is  no  conflict  in  the  evidence,  and  nothing, 
therefore,  for  the  jury  to  pass  upon. 

Same. 

It  cannot  be  said  that  the  jury  were  per- 
mitted to  consider  supposititious  profits  as 
elements  of  damage  in  an  action  for  tiiree- 
fold  damages,  brought  under  the  Anti-trust 
Act  of  July  2,  1890  (26  Stat.  L.  209, 
c.  647,  7  Fed.  St,  Ann.  336),  §  7,  by 
shippers  against  ocean  carriers  who  had 
combined  to  restrain  competition,  where 
there  were  different  sums  stated,  resulting 
from  the  loss  of  particular  customers,  and 
the  fact  of  their  certainty  was  submitted  to 
the  judgment  of  the  jury,  who  were  told 
that  they  ought  not  to  allow  any  speculative 
damages,  and  were  not  required  to  guess  as 
to  what  damages  plaintiffs  claimed  to  have 
sustained,  and  that  the  burden  of  proof  was 
upon  plaintiffs,  and  that  from  the  evidence 
the  jury  should  be  able  to  calculate  the  dam- 
ages— especially  where  plaintiffs  alleged  an 
overcharge,  and  the  verdict  of  the  jury  was 
for  the  amount  of  such  overcharge  and  in- 
terest. 

Same. 

Error,  if  any,  in  failing  to  charge  the  jury 
in  an  action  for  threefold  damages,  brought 
under  the  Anti-trust  Act  of  July  2,  1890 
(26  Stat.  L.  209,  c.  647,  7  Fed.  St.  Ann. 
336),  §  7,  by  shippers  against  ocean  car- 
riers, that  the  burden  was  on  the  plain- 
tiffs to  show  that  the  rates  on  their  ship- 
ments were  excessive  and  unreasonable,  does 
not  demand  a  reversal  where  the  record 
shows  a  most  painstaking  trial  of  the  case 
on  the  part  of  counsel  and  the  court,  a  full 
exposition  of  all  the  elements  of  judgment, 
and  careful  instructions  by  the  court  for 
their  estimate. 

Error  to  United  States  Circuit  Court  of  Ap- 
peals, Second  Circuit. 

Action  by  Thomsen  et  al.,  plaintiffs, 
against  Cayser  et  al.,  defendants.  Judg- 
ment for  plaintiffs  in  United  States  Circuit 
Court,  Southern  District  of  New  York.  Judg- 
ment reversed  by  Circuit  Court  of  Appeals. 
Plaintiffs  bring  error.    Revicbskd. 

[68}  Action,  brought  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  by  plaintiffs  in  error 
against  defendants  in  error  and  others  under 
the  Sherman  Act  to  recover  damages  for  in- 
juries sustained  as  the  result  of  a  combina- 
tion in  restraint  of  foreign  trade. 

The  defendants,  it  is  charged,  being  com- 
mon carriers  between  New  York  and  South 
African  ports,  did.  under  certain  companv 
names,  sometime  prior  to  December,  1808, 
enter  into  a  combination  and  conspiracy  in 
restraint  of  trade  and  commerce  between 
New  York  and  ports  in  South  Africa  to  be 
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rendered  effective  by  making  certain  discrim- 
inations in  rates  of  freight  to  be  charged 
which  were  calculated  to  coerce  and  prevent 
plaintiffs  and  other  shippers  and  merchants 
similarly  situated  from  employing  such  agen- 
ices  and  facilities  of  transportation  as  might 
be  afforded  them  by  other  common  carriers. 

For  such  purpose  they  united  under  the 
name  of  "The  South  African  Steam  Lines" 
and  distributed  a  circular  l  [69]  ( Exhibit 
A)  promising  to  pay  shippers  by  their  lines 
10%  upon  the  net  amount  of  freight  at  tariff 
rates  received  on  shipments  from  the  United 
States  to  Africa,  the  commission  to  be  com- 
puted every  six  months  up  to  the  thirty-first 
of  January  and  the  thirty-first  of  July  in 
each  year  and  to  be  payable  nine  months  after 
such  respective  dates,  but  only  to  shippers 
who  shipped  exclusively  by  their  lines  to 
certain  African  ports,  and  provided  that  the 
shippers  directly  or  indirectly  have  not 
made  or  have  not  been  interested  in  any  ship- 
ments by  other  vessels. 

The  commission  is  not  payable  on  the  goods 
of  any  consignee  who  directly  or  indirectly 
imports  goods  by  vessels  other  than  those  dis- 
patched by  the  combining  lines. 

These  terms,  it  is  charged,  are  against 
public  policy  and  in  restraint  of  trade. 

About  the  middle  of  the  year  1901  the 
defendant  Deutsche  Dampschiffahrts  Gesell- 
schaft,  Hansa,  and  the  firm  of  Funch,  Edye  & 
Co.,  as  its  agent,  offered  to  transport  [70] 
merchandise  to  South  African  ports  at  rea- 
sonable rates  and  lower  than  those  imposed 
"by  the  other  defendants.  Thereupon  the  oth- 
•er  defendants,  for  the  purpose  of  avoiding 
the  competition  of  the  carriers  accepted 
them  into  the  scheme  and  combination  and 
there  was  agreement  between  them  to  con- 
tinue  the    monopoly,    and   another    circular 


was  issued  like  the  first,  including  only  the 
additional  announcement  that  the  Deutsch 
Dampschiffahrts  Gesellschaft,  Hanaa,  had 
been  added  as  one  of  the  parties  to  the  first- 
named  agreement.  The  circular  is  attached 
to  the  complaint  as  Exhibit  B. 

Subsequently  the  defendants  adopted  a  ver- 
bal agreement  that  altered  the  circulars  to 
the  effect  that  the  so-called  "loyaV  consignees 
could  collect  the  so-called  rebates  regardless 
of  whether  the  shippers  were  also  loyal;  but 
on  the  condition  that  where  the  shippers  and 
consignees  were  both  loyal  the  rebates  would 
be  paid  to  the  shippers,  while  if  the  consignee 
alone  were  loyal  the  rebate  would  be  paid 
by  the  defendants  in  London  direct  to  the 
so-called  loyal  consignee. 

Defendants  have  not  dispatched  steamers 
to  African  ports  at  stated  and  regular  dates 
but  have  placed  steamers  on  berth  to  receive 
general  cargo  only  at  such  times  and  for  such 
ports  in  South  Africa  as  they  deemed  best  for 
their  private  gain  and  profit. 

By  reason  of  the  monopoly  so  created  by 
defendants,  shippers — among  whom  are  plain- 
tiffs— ^have  been  compelled  to  submit  to  hard- 
ships and  inconvenience,  and  to  pay  unreason- 
able and  higher  rates  to  such  extent  as  to 
leave  at  the  present  time  in  the  possession  of 
defendants  collectively,  as  plaintiffs  are  in- 
formed, about  one  and  one-half  million  dollars 
representing  the  extortion  of  their  rates,  and 
that  of  such  amount  £1.112,  7s.  lid.  has 
been  extorted  from  plaintiffs. 

Two  steamship  companies,  the  Prince  Line 
and  the  Houston  Line,  have  since  the  spring 
of  1902  offered  to  [71]  carry  from  the  Unit- 
ed States  to  South  African  ports  merchandise 
for  a  reasonable  and  remunerative  rate  lower 
than  that  exacted  by  defendants. 

Defendants,  to  prevent  such  steamers  from 


1  "The  South  African  Stbam  Lines. 

"Notice  to  Shippers  in  the  United  States. 

"Commission    in   Respect   of    Shipments   bj 

Steam   and   Sailing   Vessels. 

"London,  31st  December,  1898. 

"1.  Shippers  to  all  Ports  of  the  Cape  Col- 
ony and  of  Natal,  and  to  Delagoa  Bay,  are 
hereby  informed  that  until  further  notice, 
and  subject  to  the  conditions  and  terms  set 
out  herein  each  of  the  undernamed  Lines  will 
pay  Shippers  by  their  Line  a  commission  of 
ten  per  cent.,  calculated  upon  the  net  amount 
of  freight  at  tariff  rates  received  by  such  Line 
from  such  Shippers  on  their  shipments  from 
the  United  States  to  South  Africa. 

"2.  The  said  Commission  to  be  computed 
every  six  months  up  to  the  31st  January  and 
31st  July  in  each  year,  and  to  be  payable  nine 
months  after  such  respective  dates  to  those 
shippers  only  who,  until  the  date  at  which 
the  Commission  shall  become  payable  shall 
have  shipped  exclusively  by  vessels  despatched 
by  the  undernamed  Lines  respectively  from 
the  United  States  to  Ports  of  the  Cape  Col- 
ony, Natal,  and  Delagoa  Bay,  provided  that 


such  shippers,  either  as  Principals  or  as 
Agents,  have  not  directly  or  indirectly  made 
or  been  interested  in  any  shipments  to  any 
of  the  aforesaid  Ports  by  vessels  other  than 
those  despatched  by  the  under-named,  and 
also  provided  that  the  Statement  of  Claim 
for  such  commission  shall  be  made  in  the 
annexed  form,  within  twelve  months  of  the 
date  of  shipment,  to  the  Line  which  shall 
have  carried  the  goods  in  respect  of  which 
the  Commission  is  claimed. 

"3.  The  above  commission  is  not  payable 
on  the  goods  of  any  Consignee  who  directly  or 
indirectly  imports  goods  by  vessels  other 
than  those  despatched  by  the  under-named 
Lines. 

"(Subscribed)  Ahjsican  k  Afbicav  Stbaii- 
SHip  Line. 

Union-Clan  Line, 

"All  previous  notices  to  Shippers  or  Con- 
signees vvith  reference  to  returns  on  Freight 
are  cancelled. 

"Note. — The  above  Conunission  will  be  pay- 
able to  the  Shippers  whose  names  appear  on 
the  Bills  of  Lading  or  to  their  Order. '^ 
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competing,  have,  in  addition  to  the  terms  im- 
posed on  the  South  African  trade  by  the  cir- 
culars above  mentioned,  imposed  further  con- 
ditioBfl  which,  while  they  ostensibly  reduced 
the  lower  rate  of  freight  and  announced  that 
defendants  would  pay  the  greater  difference 
arising  therefrom,  by  them  called  a  special 
commission,  they  still  exacted  the  payment 
of  the  higher  rates,  by  them  called  tariff 
rates,  at  the  time  of  shipment  and  imposed 
the  following  further  conditions:  (1)  Prece- 
dent to  the  payment  of  such  difference  they 
require  all  shippers  to  be  loyal  to  them.  (2) 
Each  shipper  to  disclose  the  name  of  his  con- 
signee. (3)  The  difference  in  rates  to  be 
computed  only  on  those  steamers  which  would 
come  into  direct  competition  with  the  steam- 
ers of  either  the  Prince  Line  or  the  Houston 
Line,  called  by  defendants  "fighting  steam- 
ers." (4)  Hie  special  commission  or  rebate 
to  be  granted  only  on  limited  amounts  of 
freight  room,  to  be  allotted  at  the  will  and 
discretion  of  defendants,  additional  freight 
room  to  be  paid  for  at  the  higher  rate  under 
the  conditions  expressed  in  the  circulars. 

These  additional  conditions  are  intended 
to  further  restrain  trade  and  in  fact  have 
prevented  shippers  who  had  already  shipped 
goods  under  the  original  conditions  imposed 
by  the  circulars  from  further  exporting  as 
much  merchandise  to  South  African  ports 
at  reasonable  rates  offered  other  shippers. 

To  further  secure  the  monopoly  of  the 
carrying  trade  to  such  ports  and  oust  compe- 
tition defendants  have  threatened  to  withhold 
and  have  withheld  by  way  of  forfeit  the  re- 
payment of  the  so-called  rebates  from  all 
those,  among  whom  are  plaintiffs,  so-called 
by  them  "loyal  shippers"  and  "loyal  con- 
signees," as  aforesaid,  [72]  "who  would  not 
continue  to  remain  loyal  under  the  additional 
conditions  superimposed  as  aforesaid." 

For  illustration  plaintiffs  adduce  two  in- 
stances when  they  were  obliged  to  pay  higher 
rates  on  a  portion  of  the  shipments,  which 
rates  were  higher  than  those  offered  by  the 
opposition  lines,  and  defendants  threatened, 
if  plaintiffs  made  the  shipments  over  the  lat- 
ter lines  upon  the  more  favorable  terms,  to 
withhold  from  repaying  plaintiffs  all  sums 
previously  so  compulsorily  paid  by  plain- 
tiffs. 

Plaintiffs  are  informed  and  believe  that 
since  the  opposition  lines  have  offered  to 
carry  freight  to  South  African  ports  defend- 
ants have,  by  reason  of  their  conspiracy,  re- 
fused to  allot  uniform  and  proportionate 
freight  room  on  their  steamers  and  have 
arbitrarily  discriminated  between  several 
shippers  and  even  against  the  so-called 
'ioyal"  shippers  and  consignees,  with  the 
unlawful  intent  that  the  moneys  so  held  by 
them  would  be  sufficient  security  to  prevent 
such    shippers    or    consignees    from    making 
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shipments  of  or  importing  their  goods  by  the 
competing  vessels. 

By  reason  of  the  conspiracy  plaintiff  and 
others  similarly  situated  have  been  compelled 
either  not  to  ship  at  all  and  to  lose  a  great 
deal  of  their  trade  or  to  ship  on  defendants' 
steamers  a  small  portion  of  merchandise  at 
the  lower  rates  and  the  remainder,  of  the 
same  class  and  even  of  the  identical  lot  of 
merchandise,  at  the  higher  rates,  which  is 
practically  prohibitive  of  any  trade  whatever 
by  reason  of  the  fact  that  the  substantial 
difference  between  the  two  rates  would  be  a 
discrimination  against  the  various  consignees 
and  customers  of  plaintiffs  and  the  various 
shippers  and  customers  of  other  shippers  by 
the  same  steamer. 

The  conspiracy  violates  the  laws  of  the 
United  States  and  especially  the  Act  of  July 
2,  1890  (7  Fed.  St.  Ann.  336)  entitled  "An 
Act  to  Protect  Trade  and  Commerce  against 
unlawful  Restraints  and  Monopolies." 

[73]  Plaintiffs  allege  damages  in  the  sum 
of  £1,112,  7s.  lid.,  equal  to  $5,660,  for  which 
they  pray  as  the  excess  over  a  reasonable 
rate,  and  the  further  sum  of  $10,000  dam- 
ages, and  the  trebling  of  these  sums. 

Tlie  defendants,  by  their  company  names, 
filed  separate  answers  in  which  they  deny 
some  of  the  allegations  of  the  complaint  and 
admit  others.  They  deny  conspiracy  and 
combination  for  the  purpose  or  with  the  effect 
set  out  in  the  complaint.  They  admit  the 
making  and  issuing  of  the  circulars  desig- 
nated A  and  B  in  the  complaint,  but  deny 
that  they  have  the  effect  or  were  intended  to 
have  the  effect  ascribed  to  them. 

They  admit  the  refusal  to  pay  plaintiff 
certain  claims  as  rebates,  but  deny  the  dis- 
tinction between  loyal  shippera  and  loyal 
consignees  and  all  of  the  inferences  and  as- 
sertions in  regard  thereto. 

As  a  separate  defense  they  allege  that  all 
freight  carried  by  them  for  plaintiffs  was  car* 
ried  on  bills  of  lading,  each  of  which  con- 
tained on  its  face  the  statement  of  the 
amount  of  freight  to  be  paid  and  in  respect 
to  which  in  every  instance  plaintiffs  either 
paid  the  freight  or  agreed  to  pay  the  amount 
of  freight  stated  in  the  bill  of  lading  and  in 
each  instance  gave  a  due  bill  which  was  sub- 
sequently paid ;  that  the  payments  were  made 
freely  and  voluntarily  and  without  protest; 
and  that  so  far  as  any  of  the  payments  were 
made  pursuant  or  with  reference  to  the  print- 
ed circulars  plaintiffs  co-operated  knowingly 
in  such  transactions  and  cannot  now  be  en- 
titled to  any  relief  on  account  of  payments 
of  freight  made  thereunder. 

It  was  prayed  that  the  complaint  be  dis- 
missed. 

Upon  the  issues  thus  formed  there  were 
two  trials.  At  the  conclusion  of  the  testi- 
mony on  the  first  trial  the  court  considered 
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that  no  cause  of  action  was  established  under 
the  Sherman  Law  and  upon  motion  of  de< 
fendants  dismissed  the  complaint.  149  Fed. 
Rep.  933. 

[74]  The  judgment  was  reversed  by  the 
Circuit  Coujrt  of  Appeals  (October,  1908). 
166  Fed.  Rep.  251. 

Upon  the  return  of  the  case  to  the  Circuit 
Court  it  was  tried  to  a  jury,  resulting  in  a 
verdict  for  plaintiffs  against  the  defendants 
composing  the  firms  of  Cayser,  Irvine  &  Com- 
pany; Barber  k  Company;  and  Norton  &  Son, 
the  action  as  to  the  other  defendants  having 
abated  or  been  dismissed  by  the  court. 

The  judgment  recites  that  the  action  waa 
brought  under  the  Act  of  Congress  of  July  2, 
1890,  and  that  a  verdict  had  been  rendered 
against  the  defendants  above  named  for  the 
sum  of  $5,600,  with  interest  in  the  sum  of 
$1,973.06,  in  all  $7,573.06;  that  thereupon 
the  court  directed  the  clerk  to  treble  the 
amount  of  the  verdict  pursuant  to  the  terms 
of  the  act  of  Congress,  making  the  amount 
$22,719.18,  and  that,  the  parties  consenting, 
the  court  fixed  $2,500  as  an  attorney's  fee. 
The  judgment  was  reversed  by  the  Circuit 
Court  of  Appeals,  one  member  dissenting 
(July  1911).    190  Fed.  Rep.  536. 

The  Circuit  Court  at  the  first  trial  (Judge 
Hough  sitting)  was  of  opinion  that  the  tes- 
timony did  not  establish  that  the  combination 
charged  against  defendants  was  in  unreason- 
able restraint  of  trade.  Tlie  Circuit  Court 
of  Appeals  expressed  a  different  opinion.  Tlie 
court  said  that  the  substance  of  the  complaint 
was  that  defendants  were  engaged  as  carriers 
in  South  African  trade  and  had  entered  into 
a  combination  in  restraint  of  foreign  trade 
and  commerce  in  violation  of  the  act  of  Con- 
gress by  means  of  a  scheme  under  which  they 
united  as  'The  South  African  Lines,''  fixed 
rates,  and  shut  off-  outside  competition  by 
requiring  shippers  to  pay  a  percentage  in 
addition  to  a  reasonable  freight  rate,  whieh 
they  should  receive  back  in  case — ^and  only 
in  case — ^they  refrained  from  shipping  by 
other  lines.  And  the  court  said  the  evidence 
showed  the  existence  of  a  "conference"  for 
the  purpose  of  fixing  and  maintaining  rates 
and  a  return  **commi8sion"  to  "loyal"  [76] 
shippers.  The  manifest  purpose  of  the  com- 
bination and  its  effect  were,  it  was  further 
said,  to  restrain  competition  and  that  it  was 
therefore  in  contravention  of  the  Federal 
Anti-trust  Act. 

The  court  considered  that  whether  the  re- 
straint was  reasonable  or  unreasonable  was 
immaterial  under  the  decisions  of  this  court, 
or  whether  the  combination  was  entered  into 
before  or  after  plaintiffs  commenced  business, 
the  statute  applying  to  continuing  combina- 
tions, or  whether  the  combination  was  formed 
in  a  foreign  country,  as  it  affected  the  foreign 
commerce  of  this  country  and  was  put  into 


operation  here.  And  as  the  plaintiffs  had  al- 
leged damage,  the  court  decided  that  they 
were  entitled  to  an  opportunity  to  prove  it 
and  remanded  the  case  to  the  Circuit  Court. 

Upon  the  second  appeal  the  court  declared 
a  change  of  view,  saying:  "When  this  case 
was  in  this  court  before  we  said,  upon  the 
authority  of  the  decisions  of  the  Suprenae 
Court  as  we  then  interpreted  them,  that 
whether  the  restraint  of  trade  imposed  by  the 
combination  in  question  was  reasonable  or 
unreasonable  was  immaterial,"  and  that  it 
was  "also  apparent  from  the  record  that  the 
Circuit  Court  upon  the  second  trial  in  holding 
as  a  matter  of  law  that  the  combination 
shown  was  in  violation  of  the  statute,  acted 
upon  the  same  view  of  the  law."  And  fur- 
ther: "In  the  light  of  the  recent  decisions  of 
the  Supreme  Court  in  the  Standard  Oil  and 
Tobacco  Cases,  the  construction  so  placed 
upon  the  statute  by  this  court  and  the  Cir- 
cuit Court  must  be  regarded  as  erroneous 
and  a  new  trial  must  be  granted  unless  the 
contentions  of  the  parties  are  correct  tliat, 
upon  the  facts  shown,  this  court  can  now 
determine  the  legality  of  the  combination." 

The  court  then  said  that  it  was  impossible 
to  hold  that  the  record  disclosed  a  combina- 
tion in  unreasonable  restraint  of  trade,  but 
that  it  would  be  unduly  prejudicial  to  plain- 
tiffs to  reverse  the  judgment  with  instruc- 
tions to  [76]  dismiss;  that  as  the  plaintiffs 
had  presented  their  case  in  view  of  the  deci- 
sion of  the  court  that  the  reasonableness  of 
the  restraint  was  immaterial,  it  would  be  un- 
just to  them  to  dismiss  the  complaint  because 
their  proof  did  not  conform  to  another  stand- 
ard, and  that  upon  another  trial  the  plaintiffs 
might  be  able  to  "produce  additional  testi- 
mony tending  to  make  out  a  oase  within  the 
Supreme  Court  decisions  referred  to."  Ac- 
cordingly, the  court  remanded  the  case  for  a 
new  trial. 

Subsequently  a  rehearing  was  granted  on 
petition  of  plaintiffs,  who  waived  any  right 
to  a  new  trial  and  consented  that  the  case 
should  be  disposed  of  one  way  or  the  other. 
As  a  result  of  the  rehearing  the  mandate  waa 
recalled  and  the  judgment  reversed  with  in- 
structions to  enter  an  order  dismissing  the 
complaint. 

This  writ  of  error  was  then  allowed. 

A.  Leo  Everett  and  Loreneo  Ullo  for  plain- 
tiffs in  error. 

J.  Parker  Kirliny  Thomcka  Thatcher  and 
Charles  R.  Hickox  for  defendants  in  error. 

[82]  McKenna,  J.  {after  stating  the 
facta). — A  motion  to  dismiss  the  writ  of  er- 
ror is  made,  two  grounds  being  urged:  (1) 
The  Circuit  Court  of  Appeals  was  without 
jurisdiction  to  allow  the  writ  on  Marcli  15. 
1912,  for  the  reason  that  its  judgment  had 
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become  executed  and  the  judgment  entered 
thereon  in  the  Circuit  Court  November  24} 
1911,  had  become  final  and  irrevocable  before 
the  petition  for  the  writ  was  filed  and  the 
order  allowed.  (2)  The  judgment  of  the  Cir<p 
cuit  Court  was  entered  in  the  form  finally 
adopted  at  the  request  of  plaintiffs  and  by 
their  consent,  and  the  errors  assigned  by 
plaintiffs  were  waived  by  such  request  and 
consent. 

The  argument  to  support  the  motion  is 
somewhat  roundabout.  It  gets  back  to  the 
Circuit  Court  and  charges  that  because  that 
court  had  entered  judgment  on  the  original 
mandate  and  had  adjourned  for  the  term 
without  any  application  having  been  made 
to  recall  that  [83]  judgment  and  because  no 
writ  of  error  to  review  it  was  sou^t,  the 
judgment  became  a  final  dispositioA  of  the 
oase. 

We  are  not  concerned  with  what  the  Circuit 
Court  might  have  done,  but  only  with  what 
the  Circuit  Court  of  Appeals  did  and  the 
jurisdiction  it  possessed.  It  received  and 
granted  a  petition  for  rehearing,  ordered  a  re- 
call of  the  mandate  previously  issued,  set 
aside  the  judgment  of  the  Circuit  Court,  and 
remanded  the  case  with  directions  to  dismiss 
the  complaint.  The  plaintiffs  did  not  consent 
to  a  judgment  against  them,  but  only  that,  if 
there  was  to  be  such  a  judgment,  it  should  be 
final  in  form  instead  of  interlocutory,  so  that 
they  might  oome  to  this  court  without  further 
delay. 

Subsequently  a  petition  ior  the  writ  of 
error  was  filed  and  allowed  and  all  further 
proceedings  upon  the  part  of  the  defendants 
for  the  enforcement  of  the  judgment  were  sus- 
pended and  stayed  until  the  final  determina- 
tion by  this  court  upon  the  writ  of  error,  in 
return  to  which  the  record  was  properly  fur- 
nished. Atherton  v.  Fowler,  91  U.  S.  143,  23 
U.  S.  (L.  ed.)  266. 

The  motion  to  dismiss  is  denied. 

The  case  in  the  courts  below  had  a  various 
fate,  victory  alternating  between  the  parties 
but  finally  resting  with  defendants. 

The  plaintiffs,  dissatisfied,  have  brought 
the  case  here.  We  are  confronted  at  the  out- 
set, in  view  of  the  proceedings  in  the  courts 
below,  with  contentions  as  to  what  questions 
of  law  or  fact  are  before  us. 

Notwithstanding  two  trials  and  two  ap- 
peals and  reviews  in  the  Circuit  Court  of 
Appeals,  defendants  insist  the  facts  are  yet 
in  controversy.    We  cannot  assent. 

It  will  be  observed  from  the  excerpts  from 
>the  opinions  of  the  Circuit  Court  of  Appeals 
that  the  case  was  decided  upon  the  proposi- 
tion of  law  that  the  combination  charged 
against  defendants  was  not  in  unreasonable 
restraint  of  [84]  trade  and  that  such  char- 
acter was  necessary  to  make  it  illegal  under 
the  Federal  Anti-trust  Act.     As  to  the  fact 
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of  combination  and  restraint  and  the  means 
employed  both  trial  and  appellate  courts  con- 
curredf  and  their  conclusion  is  not  shown 
to  be  erroneous. 

There  is  a  contention  that  "there  is  not 
in  the  record  any  direct  proof  whatever  of  tJie 
terms  of  any  conference  or  agreement  par- 
ticipated in  by  any  of  the  defendants.  All 
that  appears  is  that  certain  steamship  own- 
ers consisting  of  firms,  the  identity  of  whose 
members  is  not  established,  operated  steamers 
in  the  trade  from  New  York  to  South  African 
ports  without  competing  with  one  another." 
But  more  than  that  appears,  and  it  cannot  be 
assumed  that  the  circulars  that  were  issued 
and  the  concerted  course  of  dealing  undt*r 
them  were  the  accidents  of  particular  occa- 
sions having  no  premeditation  or  subsequent 
unity  in  execution.  The  contention  did  not 
prevail  with  the  courts  ,  below  ,  and  we  are 
brought  to  the  consideration  of  the  grounds 
upon  which  the  Circuit  Court  of  Appeals 
changed  its  ruling,  that  is,  that  it  was  eon- 
strained  to  do  so  by  the  Standard  Oil  and 
Tobacco  Cases,  221  U.  S.  1,  106,  Ann.  Cas. 
1916D  734,  34  L.R.A.(N.S.)  834,  31  S.  Ct. 
502,  632,  55  U.  S.  (L.  ed.)  619,  663. 

It  is  not  contended  that  the  facts  of  those 
cases  or  their  decision  constrained  such  con- 
clusion, but  only  that  they  announced  a  rule 
which,  when  applied  to  the  case  at  bar, 
demonstrated  the  inoffensive  character  of  the 
combination  of  defendants.  In  other  words, 
it  is  contended  that  it  was  decided  in  those 
cases  that  "the  rule  of  reason"  must  be 
applied  in  every  case  "for  the  purpose  of 
determining  whether  the  subject  before  the 
court  was  within  the  statute,"  to  quote  the 
words  of  the  opinion,  and,  as  explained  in 
subsequent  cases,  it  is  the  effect  of  the  rule 
that  only  such  contracts  and  combinations 
arc  within  the  act  as,  by  reason  of  their  in- 
tent or  the  inherent  nature  of  the  contem- 
plated acts,  prejudice  the  public  interest  by 
unduly  restricting  competition  or  unduly  ob- 
structing the  [85]  course  of  trade.  Nash  v. 
U.  S.  229  U.  S.  373,  376,  33  S.  Ct.  780.  57 
U.  S.  (L.  ed.)  1232;  Eastern  States  Retail 
Lumber  Dealers*  Assoc,  v.  U.  S.  234  U.  S. 
600,  609,  34  S.  Ct.  951,  58  U.  S.  (L.ed.)  1490, 
IiJl.A.1915A    788. 

But  the  cited  cases  did  not  overrule  prior 
cases.  Indeed,  they  declare  that  prior  cases, 
aside  from  certain  expressions  in  two  of  them 
(U.  S.  V.  Trans-Missouri  Freight  Assoc.  166 
U.  S.  290,  17  S.  Ct.  540,  41  U.  S.  (L.  ed.) 
1007;  U.  S.  V.  joint-Traffic  Assoc.  171  U.  S. 
505,  19  S.  Ct.  25,  43  U.  S.  (L.  ed.)  259), 
or  asserted  implications  from  them,  were  ex- 
amples of  the  rule  and  show  its  thorough 
adequacy  to  prevent  evasions  of  the  policy 
of  the  law  "by  resort  to  any  disguise  or  sub- 
terfuge of  form"  or  the  escape  of  its  prohibi- 
tions  "by   any   indirection."     And   we  .have 
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since  declared  that  it  cannot  '^  evaded  by 
good  motives,"  the  law  being  "its  own  meas- 
ure of  right  and  wrong,  of  what  it  permits, 
or  forbids,  and  the  judgment  of  the  courts 
cannot  be  set  up  against  it  in  a  supposed 
accommodation  of  its  policy  with  the  good 
intention  of  the  parties  and,  it  may  be,  of 
some  good  results."  Standard  Sanitary  Mfg. 
Co.  V.  U.  S.  226  U.  S.  20,  49,  33  S.  Ct.  9,  57 
U.  S.  (L.  ed.)  107;  International  Harvester 
Co.  V.  Missouri,  234  U  S.  199,  34  S.  Ct.  859, 
58  U.  S.   (L.  ed.)   1276,  52  L.R.A.(N.S.)  625. 

The  rule  condemns  the  combination  of  de- 
fendants, indeed,  must  have  a  stricter  appli- 
cation to  it  than  to  the  combinations  passed 
on  in  the  cited  cases.  The  defendants  were 
common  carriers  and  it  was  their  duty  to 
compete,  not  combine;  and  their  duty  takes 
from  tliem  palliation,  subjects  them  in  a 
special  sense  to  the  policy  of  the  law. 

Their  plan  of  evasion  was  simple  and  aa 
effective  as  simple.  They  established  a  uni- 
form freight  rate,  including  in  it  what  they 
called  a  primage  charge.  This  charge  was 
refunded  subsequently,  but  only  to  shippers 
who  shipped  exclusively  by  the  lines  of  the 
combining  companies  and  who  had  not  di- 
rectly or  indirectly  made  or  been  interested  in 
any  shipment  by  other  vessels.  And  there 
was  the  further  condition  that  the  rebate  was 
not  [86]  payable  on  the  goods  of  any  con- 
signee who  directly  or  indirectly  imported 
goods  by  vessels  other  than  those  of  the 
^'conference" — to  use  the  word  employed  by 
the  witnesses  to  describe  the  combining  com- 
panies. This  loyalty  on  the  part  of  the  con- 
signees was  subsequently  not  exacted,  but 
loyalty  upon  the  part  of  shippers  was  contin- 
ued to  be  required  and  its  reward  was  the 
refunding  of  the  primage  charge.  That  the  com- 
bination was  effective  both  the  lower  courts 
agreed.  Upon  its  extent  they  differed,  the 
Court  of  Appeals  considering  that  -while  it 
was  in  restraint  of  trade  the  restraint  was 
reasonable  and  therefore  not  obnoxious  to  the 
law. 

The  Court  of  Appeals  has  not  given  us  its 
reason  for  its  conclusion.  Counsel  for  de- 
fendants say  that  the  Standard  Oil  and  To- 
bacco Cases  furnish  the  explanation,  and  that 
they  support  what  the  history  of  the  act 
establishes,  that  it  was  the  "clear  intent 
upon  the  part  of  Congress  not  to  condemn 
contracts  and  combinations  merelv  because 
they  are  in  restraint  of  competition  or  merely 
because  they  operate  to  raise  the  cost  of 
commodities  to  consumers." 

The  argument  that  is  employed  to  sustain 
the  contention  is  one  that  has  been  addressed 
to  this  court  in  all  of  the  cases  and  we  may 
omit  an  extended  consideration  of  it.  It 
terminates,  as  it  has  always  terminated,  in 
the  assertion  that  the  particular  combination 
involved  promoted  trade,  did  not  restrain  it, 


and  that  it  was  a  beneficial  and  not  a  detri- 
mental agency  of  commerce. 

We  have  already  seen  that  a  combination 
is  not  excused  because  it  was  induced  by  good 
motives  or  produced  good  results,  and  yet 
such  is  the  justification  of  defendants.  They 
assert  first  that  they  are  voluntary  agencies 
of  commerce,  free  to  go  where  they  will,  not 
compelled  to  run  from  New  York  to  Africa, 
and  that,  "unlike  railroads,  neither  law,  nor 
any  other  necessity,  fixes  them  upon  particu- 
lar courses;"  and  therefore,  it  is  asked,  ^'wha 
can  say  that  otherwise  than  under  the  plan 
adopted,  any  of  [87]  the  ships  of  the  defend- 
ants would  have  supplied  facilities  for  trans- 
portation of  commodities  between  New  York 
and  South  Africa  during  the  time  referred 
to  in  the  complaint?"  The  resultant  good  of 
the  plan,  it  is  said,  was  "regularity  of  serv- 
ice, with  steadiness  of  rates;"  and  that  "the 
whole  purpose  of  the  plan  under  which  the 
defendants  acted  was  to  achieve  this  result."' 

We  may  answer  the  conjectures  of  the  ar- 
gument by  the  counter  one  that  if  defendants- 
had  not  entered  the  trade  others  might  have 
done  so  and  been  willing  to  serve  shippers 
without  constraining  them,  been  willing  to^ 
compete  against  others  for  the  patronage 
of  the  trade.  And  it  appears  from  the  testi- 
mony that  certain  lines  so  competed  until 
they  were  taken  into  the  defenduita'  combi- 
nation. 

Nor  can  it  be  said  that  under  defendants  as- 
competitors   or   that    under   competing   lines 
service  would  not  be  regular  or  rates  certain^ 
or,  if  uncertain,  that  they  would  be  detrimen- 
tally so. 

That  the  combination  was  intended  to  pre- 
vent the  competition  of  the  lines  which 
formed  it  is  testified,  and  it  cannot  be  jus- 
tified by  the  conjectures  offered  by  counsel; 
nor  can  we  sav  that  the  success  of  the  trade 
required  a  constraint  upon  shippers  or  the  em- 
ployment of  "fiighting  ships"  to  kill  off  com- 
peting vessels  which,  tempted  by  the  profits 
of  the  trade,  used  the  free  and  unfixed  courses 
of  the  seas,  to  paraphrase  the  language  of 
counsel,  to  break  in  upon  defendants*  monop- 
oly. And  monopoly  it  was;  shippers  con- 
strain by  their  necessities,  competitors  kept 
off  by  the  "fighting  ships."  And  it  finds  no 
justification  in  the  fact  that  defendants' 
''contributions  to  trade  and  commerce"  might 
''have  been  withheld."  This  can  be  said  of 
any  of  the  enterprises  of  capital  and  has  been 
urged  before  to  exempt  them  from  regulation 
even  when  engaged  in  business  which  is  of 
public  concern.  The  contention  has  long  since 
been  worn  out  and  it  is  established  that  the 
[88]  conduct  of  property  embarked  in  the 
public  service  is  subject  to  the  policies  of  the 
law. 

It  is  contended  that  the  combination,   if 
there  was  one,  was  formed  in  a  foreign  coun- 
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try  and  that,  therefore,  it  was  not  within  th« 
act  of  Congress;  and  that,  besides,  the  prin- 
cipals in  the  combination  and  not  their  agents 
were  amenable  to  the  law.  To  this  we  do  not 
assent.  As  was  said  by  the  Circuit  Court  of 
Appeals,  the  combination  affected  the  foreign 
commerce  of  this  country  and  was  put  into 
operation  here.  U.  SL  ▼.  Pacific,  etc.  Ry.  etc. 
Co.  228  U.  S.  87,  33  S.  Ct.  443,  57  U.  S.  (L. 
ed.)  742.  It,  therefore,  is  within  the  law, 
and  its  managers  here  were  more  than  simply 
agents — they  were  participants  in  the  combi- 
nation. 

It  is,  however,  contended  that  eyen  if  it 
be  assumed  the  facts  show  an  illegal  com- 
bination, they  do  not  show  injury  to  the 
plaintiffs  by  reason  thereof.  The  contention 
is  untenable.  Section  7  of  the  act  gives  a 
cause  of  action  to  any  person  injured  in  his 
person  or  property  by  reason  of  anything  for- 
bidden by  the  act  and  the  right  to  recover 
threefold  the  damages  by  him  sustained. 
The  plaintiffs  alleged  a  charge  over  a  rea- 
sonable rate  and  the  amount  of  it.  If  the 
charge  be  true  that  more  than  a  reason- 
able rate  was  secured  by  the  combination, 
the  excess  ovei^  what  was  reasonable  was  an 
element  of  injury.  Texas,  etc.  R.  Co.  r. 
Abilene  Cotton  OU  Co.  204  U.  S.  426,  436, 
9  Ann.  Cas.  1075,  27  S.  Ct.  350,  51  U.  S. 
(L*.  ed.)  553.  The  unreasonableness  of  the 
rata  and  to  what  extent  unreasonable  was 
submitted  to  the  jury  and  the  verdict  repre- 
sented their  conclusion. 

The  next  contention  is  that  the  fact  of 
combination  should  have  been  submitted  to 
the  jury  and  not  decided  as  a  matter  of  law 
by  the  court.  We  are  unable  to  assent. 
There  was  no  conflict  in  the  evidence,  noth- 
ing, therefore,  for  the  jury  to  pass  upon ;  and 
the  court  properly  assumed  the  decision  of 
what  was  done  and  its  illegal  effect. 

It  is  next  contended  that  the  jury  was  per- 
mitted to  consider  as  elements  of  damage  sup- 
posititious profits.  The  [89]  record  does  not 
sustain  the  contention.  The  profits »  were 
not  left  to  speculation.  There  were  different 
sums  stated,  resulting  from  the  loss  of  par- 
ticular customers,  and  the  fact  of  their  cer- 
tainty was  submitted  to  the  judgment  of  the 
jury.  They  were  told  that  they  "ought  not 
to  allow  any  speculative  damages,"  that  they 
were  not  "required  to  guess"  as  to  what  dam- 
ages "plaintiffs  claim  to  have  sustained." 
And,  further,  that  the  burden  of  proof  was 
upon  plaintiffs  and  that  from  the  evidence 
the  jury  should  be  able  to  make  a  calculation 
of  what  the  damages  were.  Besides,  plaintiffs 
alleged  an  overcharge,  and  the  verdict  of  the 
jury  was  for  its  amount  and  interest. 

Two  other  contentions  are  made :  ( 1 )  The 
court  should  have  charged  the  jury  that  the 
burden  was  on  the  plaintiffs  to  show  that  the 
rates  on  their  shipments  were  excessive  and 
unreasonable.      (2)    The  court  erred  in  per- 
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mitting  plaintiffs  to  amend  their  complaint 
80  as  to  set  up  a  new  cause  of  action. 

(1)  If  there  was  error  in  this  its  effect  is 
not  appreciable.  The  record  shows  a  most 
painstaking  trial  of  the  case  on  the  part 
of  counsel  and  the  court,  a  full  exposition 
of  all  of  the  elements  of  judgment  and  careful 
instructions  of  the  court  for  their  estinuite. 
It  would  be  going  very  far  to  reverse  a  case 
upon  the  effect  of  the  bare  abstraction  as- 
serted by  the  contention,  even  granting  it 
could  be  sustained.  ^' 

(2)  Permitting  the  amendment  of  the  com- 
plaint was  not  an  abuse  of  the  discretion 
which  a  court  necessarily  possesses. 

The  above  are  the  main  contentions  of  de- 
fendants. They  make,  besides,  a  contention 
comprehensive  of  all  of  the  rulings  against 
them;  but  to  give  a  detail  review  of  such 
rulings  would  require  a  reproduction  of  the 
record,  and  we  therefore  only  say  that  they 
have  been  given  attention  and  no  prejudicial 
error  is  discovered  in  them. 

Judgment  of  the  Circuit  Court  of  Appeals 
is  reversed  and  that  of  the  Circuit  Court  is 
affirmed. 


irOTE. 

In  the  reported  case  a  combination  of  steam- 
ship lines  operating  between  New  York  and 
certain  South  African  ports  is  held  to  be  a 
combination  in  restraint  of  trade  within  the 
prohibition  of  the  Sherman  Anti-trust  Act 
(Act  of  July  2,  1890,  7  Fed.  St.  Ann.  336). 
It  appears  that  the  members  of  the  combina- 
tion exacted  from  shippers  a  deposit  of  ten 
per  cent  over  and  above  the  freight  rate,  to 
be  returned  after  a  certain  period  if  the 
shipper  did  not  in  the  meantime  patronize 
any  rival  carrier.  As  a  result  a  large  number 
of  shippers  were  placed  in  a  position  where 
they  could  not  without  serious  loss  avail 
themselves  of  the  services  of  any  competing 
line,  and  a  substantial  monopoly  was  secured. 
In  the  course  of  its  discussion  the  court 
elaborates  somewhat  the  "rule  of  reason"  an- 
nounced in  previous  cases,  holding  that  if  a 
restraint  of  competition  results  it  is  imma- 
terial that  the  purpose  of  the  combination  is 
to  promote  "regularity  of  service  with  stead- 
iness of  rates."  The  contention  that  without 
the  combination  "contributions  to  trade  and 
commerce  might  have  been  withheld"  the 
court  declares  "has  long  since  been  worn  out." 
The  cases  passing  on  the  question  what  are 
illegal  combinations  within  the  Sherman  Anti- 
trust Act  are  reviewed  in  the  notes  to  Mon- 
ongahela  River  Con  sol.  Coal  Co.  v.  Jutte,  2 
Ann.  Cas.  951;  Jayne  v.  Loder,  9  Ann.  Cas. 
294;  Standard  Oil  Co.  v.  U.  S.  Ann,  Cas, 
1912D  734;  and  United  Shoe  Machinery  Co. 
V.  La  Chapclle,  Ann.  Cas.  191 3D  715.  As 
to    what    combinations    constitute    unlawful 
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tniBts  generally,  see  ihe*  note  to  Harding  v. 
Amerieiaa  Glucose  Co.  74  Am.  St.  Rep.  189, 
285. 


SMITH 

V. 

BARNES  ET  AIi. 

Montana  Supreme  Court — June  7,  1915. 

51  Mont,  202;  149  Pac.  963, 

Actions  ~~  Leeal  or  Equitable  —  Equi- 
table Defense  to  Action  at  I«aw. 

A  complaint  presenting  an  action  at  law  is 
not  changed  by  the  fact  that  equitable  de- 
fenses have  been  interposed  or  equitable 
rights  suggested. 

Appeal  and  Error  «  Review  —  Tbeory 
of  Trial  Below. 

Where  the  complaint  was  not  attacked  by 
demurrer  or  motion  of  any  kind,  resort  may 
be  had  to  the  subsequent  proceedings  to  as* 
certain  on  what  theory  the  cause  wa«  tried 
in  the  court  below. 

Same. 

The  supreme  court  will  review  a  case  upon 
the  theory  on  which  it  was  tried  in  the  court 
below. 

Preramptions  im  Favor  of  Ruling;  •*- 
Order  Denyins  New  Trial  ^  Denial 
by  Substitnte  Jndge. 

Where  the  motion  for  a  new  trial  was 
heard  and  denied  by  a  judge  called  in,  his 
order  cannot  be  aided  by  those  presumptions 
indulged  in  favor  of  a  like  order  made  by 
the  trial  judge. 

Scope  of  RcTiew  ^  Verdict  on  Conflict- 
ins  Evidence. 

A  verdict  based  upon  substantial,  though 
conflicting,  evidence,  will  not  be  disturbed 
on  appeal. 

Alteration  of  Instrnmenta  —  Erideno^ 
of  Alteration  Sufficient. 

Evidence,  in  an  action  for  breach  of  a  con- 
tract for  the  sale  and. purchase  of  stock  with 
provision  that  upon  payment  of  the  respec- 
tive instalments  of  money  a  proportionate 
amount  of  the  stock  should  be  delivered  to 
the  purchaser,  is  held  to  sustain  a  finding 
that  the  parties  did  not  so  contract,  but 
that  their  contract  was  changed  to  the  terms 
pleaded,  after  execution,  and  without  defend- 
ant's knowledge  or  consent. 

Eifect  of  Alteration. 

In  an  action  for  breach  of  contract,  plain- 
tiff has  the  burden  of  establishing  the  con- 
tract substantially  as  alleged;  and  where  the 
declaration  was  upon  a  contract  without  re- 
gard to  alterations,  and  a  vitiating  altera- 
tion is  alleged  and  proved  by  defendant,  the 
action  fails. 

Effect  of  Spoliation. 

In  the  case  of  a  spoliation  of  a  contract, 
the  plaintiff  must  declare  upon  the  contract 


as  originally  made,  and  it  is  fatal  if  the  con- 
tract pleaded  is  not,  by  reason  of  spoliation^ 
the  agreement  of  the  parties. 

[See  18  Ann.  Cas.  223;  86  Am.  St.  Rep. 
302.] 

Distinction  between  ''Alteration''   and. 
"Spoliation." 

An  "alteration"  occurs  when  a  written  con- 
tract is  intentionally  changed  in  a  material 
respect  after  execution  by  or  at  the  instance 
of  one  of  the  parties  and  without  the  con- 
sent of  the  other,  while  a  "spoliation"  is  the 
unautliorized  change  of  a  written  contract 
by  a  stranger. 
Effect  of  Alteration  «  Bisbt  of  Party 

Affected    to    Enforce    Oriclmal    C^m— 

tract. 

Under  Rev.  Codes,  §  6069,  declaring  that 
the  material  alteration  of  a  written  contract 
by  a  party  entitled  to  any  benefit  thereunder 
extinguishes  all  executory  obligations  of  the 
contract  in  his  favor  against  parties  who  do- 
not  consent,  the  party  procuring  an  altera- 
tion of  a  written  contract  cannot  maintain 
any  action  upon  the  contract  in  either  its 
original  or  altered  form,  but  the  nonconsent- 
ing  party  loses  no  right,  and  is  not  required 
to  rescind  or  repudiate  the  contract  as  it  was 
actually  made,  and  may  hold  the  other  party 
to  the  terms  of  the  original  contract;  and 
the  effect  of  a  spoliation  is  that  the  contract 
stands  as  originally  made,  without  regard  to 
the  change. 

[See  86  Am.  St.  Rep.  122.] 

Waiver  or  Ratiftcation  &f  Alteration. 

Ratification  and  waiver  of  alteration  of 
contract  are  in  the  nature  of  estoppel,  and, 
to  be  available,  must  be  pleaded  when  an 
opportunity  to  make  such  plea  is  presented. 

[See  note  at  end  of  this  case.] 


Where  a  written  contract  has  been  altered^ 
the  nonconsenting  party,  entitled  to  stand 
upon  the  contract  aa  made  and  not  required 
to  avoid  it,  may  retain  the  first  payment, 
permit  the  other  party  to  perform  the  con- 
tract, and  forfeit  the  payment  if  the  other 
party  fails  to  perform,  and  cannot  be  es* 
topped  by  any  action  or  inaction  amounting- 
to  only  less  than  an  acceptance  of  the  change. 

[See  note  at  end  of  this  case.] 

Jnry  —  Dntf  to  Follow  Inotmotions. 

The  instructions  of  the  court,  right  or 
wrong,  are  binding  upon  the  jury,  if  appli- 
cable within  the  issues. 

Inatmetiona  —  Applicability  to  Isanes^ 

In  an  action  at  law  for  breach  of  contract, 
wherein  defendant  set  up  the  alteration  of 
the  contract,  but  there  was  no  evidence  that 
defendant  retained  any  benefit  received  un- 
der the  contract  as  changed,  with  knowledge 
of  the  change,  instructions  touching  ratifica- 
tion by  reason  of  such  retention  are  inappli> 
cable  because  not  within  the  Issues. 

Alteration  of  Instmn&enta  «-  Bvldene# 
of  Alteration. 

In  an  action  at  law  for  breach  of  a  con- 
tract for  the  sale  and  purchase  of  the  stock 
of  a  milling  company,  wherein  defendant  al- 
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leges  that  plaintiif  materially  altered  the 
contract  after  its  execution,  evidence  of  the 
change  of  the  contract  after  its  execution  is 
admissible. 

Appeal  from  District  Court,  Fergus  coun- 
ty: Cbum,  Judge. 

Action  by  D.  F.  Smith,  plaintiff,  against 
John  P.  Barnes  et  al.,  defendants.  Judg- 
ment for  defendant  Barnes.  Plaintiff  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affibued. 

H.  O.  d  8,  H.  Molntire  and  O.  W.  Belden 
for  appellant. 

Jame9  A.  Walsh  and  E.  C,  R^saell  for  re- 
spondents. 

[203]  Sanner,  J. — The  complaint  alleges 
that  on  June  7,  1910,  the  defendant  Barnes, 
as  party  of  the  first  part,  entered  into  a 
written  agreement  with  the  plaintiff  Smith 
and  the  defendant  McCullough,  as  parties  of 
the  second  part  (they  acting  for  theniselves 
and  [204]  one  Stack),  the  material  provi- 
sions of  which  agreement  are  as  follows: 

"The  party  of  the  first  part  hereby  agrees 
to  sell  and  the  parties  of  the  second  part 
agree  to  purchase  all  of  the  stock  of  tlie  Ju- 
dith Basin  Milling  Company,  a  corporation 
of  the  state  of  Montana,  .  .  'for  the 
sum  of  $80,000,  payable  in  the  manner  fol- 
lowing, to  wit:  Ten  thousand  ($10,000)  dol- 
lars cash  upon  the  signing  of  these  presents, 
recoipt  whereof  is  hereby  acknowledged;  five 
thousand  ($5,000)  dollars  December  1,  1910, 
ten  thousand  ($10,000)  dollars  January  1, 
1911,  ten  thousand  ($10,000)  dollars  Janu- 
ary 1,  1912,  ten  thousand  ($10,000)  dollars 
January  1,  1913,  and  ten  thousand  dollars  on 
tlie  first  day  of  each  succeeding  January 
until  the  total  of  said  consideration  shall 
have  been  paid,  except  as  to  the  last  pay- 
ment, falling  due  January  1,  1916,  which 
shall  be  fifteen  thousand  dollars. 

"And  it  is  further  agreed  and  understood 
that  the  said  stock  properly  indorsed  shall 
be  placed  by  the  said  party  of  the  first  part 
in  escrow  in  the  Empire  Bank  &  Trust  Com- 
pany in  the  hands  of  the  cashier  thereof  at 
I-e\viston, .  Montana,  to  be  by  him  delivered 
upon  the  payment  in  full  and  according  to 
thpir  terms  and  tenor,  notes  representing 
the  said  deferred  payments. 

**And  it  is  further  agreed  and  understood 
by  and  between  said  parties  that  said  notes 
9hnll  bear  and  draw  interest  at  the  rate  of 
eight  (8)  per  cent  per  annum,  interest  pay- 
able annually,  and  upon  the  full  payment 
of  each  of  said  notes,  a  proportionate  amount 
of  said  Ftock  shall  be  delivered  bv  the  cashier 
of  said  bank  to  said  second  parties,  but  upon 
the  failure   of   the   second   parties   to  make 


payments  or  any  of  them,  or  the  interest 
accrued  on  any  of  said  payments,  then  the 
first  party  shall  have  the  right  and  option 
to  demand  of  said  bank  and  upon  demand 
said  bank  shall  deliver  to  him  said  certifi- 
cates so  placed  in  escrow,  and  thereupon 
the  second  parties  shall  forfeit  to  the  first 
party  all  sums  theretofore  paid  as  liquidated 
damages  under  this  contract." 

[205]  After  explaining  that  the '  interest 
of  Stack  has  been  assigned  to  the  plaintiff, 
and  that  McCullough  is  made  a  defendant 
because  of  his  refusal,  aft<'r  demand,  to  join 
the  plaintiff  in  the  action,  the  complaint 
further  alleges  (paragraph  5)  :  "That  said 
contract  or  writing  does  not  fully  or  plainly 
set  forth  the  understanding  and  agreement 
of  the  parties  thereto  as  it  should  in  that 
the  true  understanding  and  agreement  of  said 
parties  at  and  prior  to  the  execution  thereof 
was  that  upon  payment  of  the  respective  in- 
stallments of  money  provided  for  in  said 
contract  Or  agreement,  and  at  the  time  of 
such  payments,  a  proportionate  amount  of 
the  stock  therein  mentioned  should  be  de- 
livered to  and  become  the  absolute  property 
of  said  parties  of  the  second  part,  and  in  this 
regard  said  writing  is  contradictory  and  am- 
biguous; the  true  intent,  understanding,  and 
agreement  of  the  parties  thereto  being  that, 
for  every  $1,000  paid  on  account  of  the  pur- 
chase price,  there  should  be  delivered  to 
said  parties  of  the  second  part  one-eighteenth 
of  the  total  capital  stock  of  the  Judith  Basin 
Milling  Company,  a  corporation  organized 
and  doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Montana,  agreed  to 
be  sold  thereby,  to  wit,  1,000  shares  of  the 
par  value  of  $100  each."  Following  this 
paragraph  are  allegations  to  the  effect  that 
the  sum  of  $10,000,  acknowledged  by  the 
agreement,  was  in  fact  paid,  and  the  notes 
for  the  deferred  installments  were  actually 
executed  as  required  thereby;  that  at  the 
maturity  of  the  note  due  December  1,  1910, 
plaintiff  tendered  the  amount  thereof,  with 
interest,  to  the  Empire  Bank  A,  Trust  Com- 
pany, coupled  with  a  demand  for  the  delivery 
of  a  proportionate  amount  of  said  stock,  but 
this  tender  and  demand  were,  at  the  instance 
of  defendant  Barnes,  rejected  and  refused; 
that  at  the  maturity  of  the  note  due  on 
January  1,  1911,  plaintiff  offered  to  pay  the 
full  amount  thereof,  with  interest,  coupling 
said  offer  with  a  like  demand,  which  offer 
and  demand  were  similarly  rejected  and  re- 
fused: that  Barnes  has  failed  and  refused 
to  deliver  or  cause  to  be  delivered  any  of 
said  stock  to  the  plaintiff  or  to  return  the 
said  sum  of  $10,000  paid  under  the  con- 
tract, or  to  return  or  cause  to  be  [206]  re- 
turned the  promissory  notes  executed  and 
delivered  to  him  under  the  agreement,  and 
has   incapacitated   himself   from   performing 
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his  agreement,  by  selling  and  transferring 
said  stock  to  a  stranger;  that  said  stock  is 
now  worth  $100  per  share,  and,  in  conse- 
quence of  the  acts  of  Barnes,  plaintiff  has 
sustained  damages  which  he  prays  in  the 
sum  of  $30,000,  and  "such  further  relief  in 
the  pi'umises  as  may  be  meet  and  equitable." 

McCullough  and  Barnes  filed  separate  an- 
swers; that  of  Barnes  being  quite  elaborate. 
The  effect  of  them,  so  far  as  we  deem  it 
material  to  the  purposes  of  these  appeals,  is 
to  deny  the  agreement,  as  set  out  in  the 
complaint;  to  admit  the  execution  of  an 
agreement  similar  in  terms,  save  that  it  pro- 
vided for  the  delivery  of  the  stock  only  upon 
the  full  payment  of  the  entire  consideration; 
to  plead  that  the  words  "each  of,"  before  the 
words  "said  notes,"  and  the  words  "a  propor- 
tionate amount  of,"  before  the  words  "said 
stock,"  were  interlined  and  inserted  in  said 
agreement  after  its  execution  and  delivery, 
and  without  the  knowledge  or  consent  of 
Barnes;  to  deny  any  tender  or  offer  to  pay 
under  the  contract  as  it  was  actually  made; 
to  aver  that,  of  the  first  payment  of  $10,000 
made  upon  the  execution  of  the  contract, 
$8,500  were  the  proceeds  of  property  be- 
longing to  the  Judith  Basin  Milling  Com- 
pany, sold  at  the  instance  of  plaintiff  and 
his  associates;  and  to  claim  default  on  their 
part  in  the  payments  due  December  1,  1910, 
and  on  January  1,  1911,  in  consequence  of 
which  Barnes  exercised  the  option  vested 
in  him  by  the  contract  to  withdraw  said 
stock  from  the  Empire  Bank  and  to  declare 
a  forfeiture  of  all  the  money  actually  paid 
thereon.  The  affirmative  allegations  of  the 
answers  are  controverted  by  reply. 

The  cause  was  tried  before  Honorable  C. 
L.  Crum,  sitting  with  a  jury.  Verdict  was 
for  the  defendant  Barnes,  and  judgment  went 
accordingly.  Plaintiff's  motion  for  a  new 
trial  was  heard  by  Honorable  Roy  E.  Ayers, 
who  by  order  denied  the  same.  From  that 
judgment  and  order  plaintiff  appeals  and 
seeks  a  reversal  upon  three  grounds,  visf,: 
Insufficiency  of  the  evidence  to  justify  the 
verdict;  that  the  verdict  is  contrary  to  the 
instructions  [207]  and  therefore  against 
law;  and  that  certain  errors  of  law  were 
committed  in  rulings  admitting  evidence,  re- 
fusing instructions  offered  by  the  plaintiff, 
and  giving  others  at  the  instance  of  the  de- 
fendants. 

1.  As  affecting  the  importance  of  the  in- 
structions to  the  jury,  the  respondents  insist 
that  this  is  a  suit  in  equity  and  not  an 
action  at  law.  This  is  said  to  be  so  because 
of  the  allegations  of  paragraph  5  of  the  com- 
plaint, coupled  with  the  prayer  for  equitable 
relief;  because  the  answer  of  Barnes  pleads 
equitable  defenses,  is  grounded  on  an  equit- 
able right,  and  asks  equitable  relief;  and 
because   the   appellant   treats   the   cause   as 


in  equity  by  presenting  the  evidence  to  this 
court  in  the  form  of  question  and  answer. 
So  far  as  the  argument  is  based  upon  the 
character  of  the  answer  and  the  state  of  the 
transcript,  the  response  is  easy.  If  the  com- 
plaint presents  an  action  at  law,  its  nature 
is  not  changed  by  the  fact  that  equitable 
defenses  have  been  interposed  or  equitable 
rights  suggested  (Chessman  v.  Hale,  31 
Mont.  577,  587,  3  Ann.  Cas.  1038,  68  UR^. 
410,  79  Pac.  254;  Wisner  v.  Ocumpaugh,  71 
N.  Y.  113,  116) ;  and,  whatever  inference 
might  otherwise  be  deducible  from  the  form 
of  the  transcript,  it  is  sufficient  to  say  that 
in  this  instance  counsel  for  appellant  have 
followed  the  express  order  of  the  trial  judge. 
We  confess,  however,  that  the  complaint  has 
given  us  some  difficulty.  Apart  from  the 
allegations  of  paragraph  5,  the  cause  pre- 
sented is  clearly  an  action  at  law  to  recover 
damages  for  the  alleged  failure  of  Barnes 
to  carry  out  the  terms  of  the  contract  an- 
nexed to  the  complaint;  but  paragraph  5, 
without  averring  mutual  or  any  mistake, 
and  without  asking  a  reformation,  asserts 
that  the  contract  annexed  to  the  complaint 
does  not  set  forth  the  understanding  or 
agreement  of  the  parties  (in  other  words, 
is  not  the  contract  between  them ) .  How  the 
appellant  could  recover  damages  for  the 
breach  of  a  contract  which,  unreformed,  is 
not  the  contract  of  the  parties,  it  is  diffi- 
cult to  understand;  and  it  is  no  less  difficult 
to  perceive  how  equitable  relief  could  'be 
granted  upon  the  unaided  allegations  of 
this  paragraph.  The  complaint,  however, 
was  not  attacked  [208]  by  demurrer  or  mo- 
tion of  any  kind.  Resort  may  therefore  be 
had  to  the  subsequent  proceedings  to  ascer- 
tain on  what  theory  the  cause  was  tried  in 
the  court  below.  So  doing,  we  ascertain  be- 
yond question  that  the  cause  was  treated  and 
considered,  in  every  respect,  by  everyone,  as 
an  action  at  law.  Paragraph  5  was  ignored ; 
no  attempt  being  made  by  the  appellant  to 
assert  any  right  or  to  present  any  evidence 
under  it.  A  jury  was  called  as  of  course, 
to  whom  no  special  findings  but  a  general 
verdict  was  submitted.  Instructions  cover- 
ing every  supposed  aspect  of  the  law  were 
asked,  refused  and  given  after  settlement  in 
the  manner  appropriate  to  an  action  at  law. 
We  shall  therefore  accept  the  appellant's 
contention  that  the  cause  is  before  us  as  an 
action  at  law. 

And  it  is  as  well  for  the  respondents  that 
this  is  so,  for,  though  the  importance  of  the 
instructions  is  thereby  augmented,  this  court 
is  shorn  of  its  power  to  weigh  the  evidence, 
and  must  confine  itself  to  the  determination 
whether  a  sufficient  quantum  of  evidence  ex- 
ists to  justify  the  verdict.  We  note,  in  pass- 
ing, the  sugf^eation  of  appellant  that,  since 
the  motion  for  new  trial  was  heard  and  de- 
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Bied  by  a  judge  ealled  in,  his  order  cannot 
be  aided  by  those  presumptions  which  are 
indulged  in  favor  of  a  like  order  when  made 
by  the  judge  who  tried  the  case.  (In  re 
WiUiams,  50  Mont.  142,  145  Pac.  957;  Gib- 
son T.  Morris  State  Bank,  49  Mont.  60,  140 
Pac.  76.)  This  is  true,  and  its  effect  is  to 
deprive  the  verdict  of  any  support  in  con- 
sequence of  the  order;  but  it  does  not  au- 
thorize a  departure  from  the  rule  that,  in 
an  action  at  law,  the  verdict  of  the  jury, 
based  upon  substantial,  though  conflicting, 
evidence,  will  not  be  disturbed  by  this  court 
on   appeal. 

2.  locating  the  cause  as  an  action  at  law, 
we  premise  our  discussion  of  the  evidence  by 
remarking  that,  nnder  his  complaint,  the 
execution  of  the  particular  contract  pleaded 
was  a  necessary  thing  to  be  established  by 
the  appellant,  since,  as  his  counsel  say  in 
their  belief,  the  allegations  of  paragraph  6 
were  wholly  abandoned.  It  matters  not  what 
form  the  issue  took,  the  appellant  could  not 
prevail  unless  he  established  the  [209]  exe- 
cution of  the  contract  as  pleaded  by  him; 
and,  needless  to  say,  he  could  not  prevail  if, 
at  the  close  of  the  case,  the  evidence  should 
justify  the  conclusion  that,  though  there  was 
a  contract  between  the  parties  touching  the 
same  subject  matter,  it  was  essentially  dif- 
ferent in  terms.  And  this  is  the  form  taken 
by  the  issue  in  both  the  pleadings  and  the 
proof.  It  is  conceded  that  the  contract,  as 
originally  drafted  and  submitted  to  the  par- 
ties, was  typewritten  and  required  the  de- 
livery of  the  stock  upon  full  payment  of  the 
notes;  that  by  pen  interlineations  it  was 
changed  to  require  the  delivery  of  a  propor- 
tionate amount  of  stock  upon  the  payment 
of  each  of  the  notes;  and  that  the  change  is 
a  material  one.  This  being  true,  the  cir- 
cumstances under  which  the  change  was 
made,  aa  regards  the  consent  or  knowledge 
of  Barnes,  and  as  regards  the  time  of  mak- 
ing, were  fundamentally  important  to  the 
case  viewed  from  either  side.  Touching 
these  circumstances,  the  testimony  of  Smith, 
supported  in  great  measure  by  that  of  Stack 
and  Chase,  is  to  the  effect  that  the  change 
was  made  on  the  evening  of  June  7,  1910, 
before  delivery  of  the  check  for  the  first 
payment,  before  final  delivery  to  the  de- 
positary of  the  papers  for  escrow,  in  the 
presence  and  with  the  consent  of  Mr.  Barnes. 
It  must  therefore  be  acknowledged  that  the 
jury  could,  with  warrant  in  the  evidence, 
have  so  determined. 

The  verdict  implies  the  opposite  conclu- 
sion, and  for  it  the  record  contains  the  fol- 
lowing support:  Mr.  Barnes  testified  that  the 
contract  for  the  sale  of  the  stock  to  plaintiff 
and  his  associates  was  drafted  by  attorney 
De  Kalb,  and  was  executed  in  triplicate  on 
the  evening  of  June  7;   that  the  change  in 


question  had  not  then  been  made  and  did  not 
then  appear  on  any  one  of  the  three  copies 
composing  the  set;  that  he  did  not  know 
when  the  change  was  made,  but,  after  the 
contract  was  signed,  he  rejected  a  suggestion 
of  plaintiff  for  such  a  change;  that,  as  the 
contract  was  executed,  it  provided  for  hold- 
ing all  the  stock  until  all  was  paid  for,  and 
was  satisfactory  to  him;  that,  as  changed,  it 
was  not  satisfactory;  that  he  never  did  con- 
sent to  the  change,  and  first  learned  of  it 
when  in  California  in  the  [210]  latter  part 
of  December,  1910,  or  early  in  January^ 
1911.  Mr.  De  Kalb  says,  in  effect,  that  the 
contract,  as  typewritten,  was  prepared  by 
him  and  presented  for  execution  on  the  even- 
ing of  June  7,  1910,  at  a  meeting  at  which 
Smith,  Barnes,  McCullough,  Chase  and  him- 
self (possibly  another  person)  were  present; 
that  he  witnessed  the  signing  of  the  contract,, 
and  would  not  have  done  so  unless  it  had 
been  signed  by  the  parties;  that  the  change 
in  question  had  not  then  been  made,  and  he 
does  not  recall  that  it  was  discussed  in  his 
presence;  that  he  left  the  meeting  before  Mr. 
Barnes  did,  but  everything  was  then  com- 
plete, and  the  papers  for  escrow  had  been 
delivered  to  Chase,  as  agent  for  the  bank; 
that  the  change  had  not  been  made  when  he 
left,  and  he  first  learned  of  it  some  time 
later,  when  asked  by  the  cashier  of  the  Em- 
pire Bank  to  construe  the  contract. 

Mr.  McCullough  testified:  "The  contract 
was  signed  ...  by  Smith  and  Barnes 
and  myself  and  a  witness.  ...  It  was 
read  over  in  the  presence  of  all  the  above- 
mentioned  persons  by  Chase,  to  the  best  of 
my  recollection.  .  .  .  Thereupon  Smith, 
Barnes,  and  I  signed  it,  as  did  Mr.  De  Kalb. 
.  .  .  It  is  impossible  for  me  to  state  defi- 
nitely whether  or  not  the  words  'each  of  and 
the  words  'a  proportionate  amount  of 
.  .  .  were  interlined  at  our  meeting  re- 
ferred to  and  before  the  contract  was  signed, 
or  whether  they  were  interlined  afterward. 
I  did  not  know  and  do  not  know  now  wheth- 
er Mr.  Barnes  knew  of  the  interlineations 
before  or  after  signing  the  contract.  .  .  . 
I  have  no  recollection  of  hearing  anything 
said  between  Barnes  and  Smith  and  myself 
or  anyone  else  regarding  the  interlineations 
or  the  effect  thereof.  I  do  not  know  of  any- 
thing being  done  by  the  defendant  Barnes,  or 
the  plaintiff,  or  myself,  in  regard  to  these 
interlineations.  ...  I  cannot  now  recall 
anything  being  said  as  to  when  or  how  th& 
stock  was  to  be  delivered,  and  I  do  not  think 
I  had  any  definite  understanding  on  that 
phase  of  the  contract,  excepting  that  the 
contract,  as  it  was  signed  and  delivered,  waa 
then  satisfactory  to  me."  Finally,  the  con- 
tract, as  changed,  contains  the  requirement 
that,  upon  the  payment  of  each  of  the  notes, 
a  proportionate   [211]  amount  of  the  stock 
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should  be  delivered  to  the  purchasers  by  the 
escrow  depositee;  but  the  record  shows  the 
stock  was  deposited  in  such  shape  that  com* 
pliance  with  this  provision  was  impossible. 

This  evidence,  given  its  full  effect,  was 
amply  sufficient  to  warrant  the  conclusion 
implicit  in  the  verdict  that  the  parties  did 
not  contract  as  alleged  in  the  complaint,  but 
that  the  contract  they  did  make  was  changed 
in  the  manner  asserted  by  Barnes,  after  exe- 
cution and  without  his  knowledge  or  consent. 

It  seems  to  us  that  this  is  decisive.  The 
manual  act  of  making  the  change  was  per- 
formed, it  is  true,  by  Chase,  which  fact 
gives  rise  to  much  discufision.  For  the  pur- 
pose of  claiming  a  failure  of  proof,  appel- 
lant contends  that  no  fraud  or  procurement 
on  his  part  is  shown,  and  he  characterizes 
the  change  as  a  mere  spoliation,  not  a 
fraudulent  alteration  as  alleged;  but  this 
distinction,  if  accepted,  cannot  aid  him.  To 
prevail,  he  was  obliged  to  maintain  his  own 
case,  essential  to  which  was  the  establish- 
ment of  the  contract  substantially  as  al- 
leged. Where  the  declaration  is  upon  an 
instrument  without  reference  to  alterations, 
And  a  vitiating  alteration  is  alleged  and 
proved  by  defendant,  the  action  must  falK 
<2  C.  J.  1259.)  So,  too,  it  is  fatal  if  the 
icontract  pleaded  is  not,  by  reason  of  spolia- 
tion, the  agreement  of  the  parties.  In  the 
case  of  a  spoliation  the  plaintiff  must  de- 
clare upon  the  contract  as  it  was  originally 
made.  (2  C.  J.  1259;  Orlando  v.  Gooding, 
34  Fla.  244,  15  So.  770;  Perkins  Windmill, 
etc.  Co.  V.  Tilmaa,  66  Neb.  652,  75  N.  W. 
1098;  Union  Nat.  Bank  v.  Roberts,  45  Wis. 
373.)  Nor  can  the  distinction  invoked  in- 
jure the  respondents.  Technically  speaking, 
an  'alteration"  occurs  when  a  written  con- 
tract is  intentionally  changed  in  a  material 
respect  after  execution,  by  or  at  the  instance 
of  one  of  the  parties,  and  without  the  con- 
sent of  the  other,  whereas  a  ''spoliation"  is 
the  unauthorized  change  of  a  written  con- 
tract by  a  stranger.  (1  B.  G.  L.  966;  7 
Words  and  Phrases,  p.  6615.)  The  legal 
effect  of  an  alteration  is  to  extinguish  all 
the  executory  obligations  of  the  contract  in 
favor  of  the  party  responsible  as  against 
[212]  the  parties  who  do  not  consent  (Rev. 
Codes,  sec.  5069) ;  and  the  appellant,  if  the 
change  was  an  alteration  procured  by  him, 
could  not  maintain  this  action,  nor  maintain 
any  action,  upon  the  contract,  in  either  its 
original  or  its  altered  form  (Newell  v.  May- 
berry,  3  Leigh  (Va.)  250,  23  Am.  Dec.  261). 
But  the  nonconsenting  party  loses  no  right. 
He  is  not  obliged  to  rescind  or  repudiate  the 
contract  as  it  actually  was  made.  He  may 
ignore  the  change,  b'cause  it  does  not  ex- 
press his  contract,  and  hold  the  other  party 
to  the  contract  according  to  its  original 
terms    (Bishop  on  Contracts,  sec.   748;   Dia- 


mond V.  Inter-Gcean  Newspaper  Co.  29  Okla. 
323,  116  Pac.  773;  Somers  v.  Miller,  32  S.  D. 
133,  142  N.  W.  174;  Lane  v.  Pacific,  etc.  R. 
Co.  8  Idaho  230,  67  Pac.  656;  Glover  v. 
Green,  96  Ga.  126,  22  S.  £.  664;  Cutts  v. 
U.  S.  6  Fed.  Cas.  No.  3,522,  1  Gall.  69 ) ;  and 
this,  a  right  peculiar  to  the  nonconsenting 
party  in  the  case  of  an  alteration,  is  the 
final  effect  of  a  spoliation  as  to  both  parties. 
The  contract  stands  as  originally  made,  with- 
out regard  to  the  change.  (3  Page  on  Con- 
tracts, sec.  1515.)  So  that,  whether  the 
change  in  question .  was  an  alteration  or  a 
spoliation,  the  right  of  Barnes  to  do  what 
he  seeks  to  do,  and  what  the  allegations  uf 
fraudulent  procurement  were  clearly  intended 
to  entitle  him  to  do,  cannot  be  assailed. 

It  is  insisted  in  this  connection,  however, 
that  Barnes  cannot  stand  upon  the  contract 
as  it  was  actually  made,  because  of  ratifica- 
tion or  waiver.  This  ratification  or  waiver 
is  claimed  because  of  his  retention  of  the 
first  payment  after  knowledge  of  the  change, 
and  '"because  of  his  failure  to  examine  his 
own  copy  or  that  of  the  bank,  or  to  do  any- 
thing to  avoid  the  contract  until  May,  1911." 
There  is  no  room  for  this  contention  in  the 
pleadings.  Ratification  and  waiver  are  in 
the  nature  of  estoppel,  and,  to  be  available, 
they  must  be  pleaded  when  an  opportunity 
to  make  such  plea  is  presented.  (Capital 
Lumber  Co.  v.  Barth,  33  Mont.  94,  81  Pac. 
994;  Butte  v.  Mikosowitz,  39  Mont.  350,  102 
Pac.  593;  Erickson  v.  Oakland  First  Nat. 
Bank,  44  Neb.  622,  48  Am.  St.  Rep.  753,  28 
L.R.A.  577,  62  N.  W.  1078.)  Not  only  is 
there  no  such  plea,  but  in  point  of  fact  there 
[213]  could  be  none,  because  the  issues  were 
made  upon  the  character  of  the  contract  as 
executed:  But  this,  claim  of  ratification  or 
waiver  also  betrays  a  misconception  of 
Barnes'  position.  If,  as  we  have  held,  he 
could  ignore  the  change  and  stand  upon  the 
contract  as  made,  he  was  certainly  not  re- 
quired to  avoid  it.  It  was  his  right  to  re- 
tain the  first  payment,  to  permit  the  ap- 
pellant to  perform  the  contract,  and  to 
forfeit  the  payment,  if  the  appellant  failed. 
Unless  Barnes  received  something  from  th«) 
appellant  under  the  contract  as  changed,  with 
knowledge  of  the  change,  his  rejection, 
through  the  bank,  of  appellant's  tenders, 
gave  notice  of  his  refusal  to  abide  the  change. 
As  he  was  not  required  to  avoid  the  true 
contract,  and  as  he  could  ignore  the  change 
until  something  occurred  to  compel  him  to 
accept  or  reject  it,  he  could  not  be  estopped 
by  any  action  or  inaction  which  amounted 
to  anything  less  than  an  acceptance  of  the 
change. 

3.  The  verdict  is  assailed  as  contrary  to 
the  court's  instructions  numbered  6,  7,  8,  9, 
10,  12  and  15.  According  to  appellant,  these 
instructions,   except  No.   15,   * 'relate  to  and 
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««fv«r  the  principle  of  law  that  a  party  to  a 
contract  is  bound  by  it  whether  it  haa  been' 
altered  without  hia  consent  or  not,  if  he  re- 
tains any  benefit  received  under  it,  after 
knowledge  on  itd  part  of  any  alteration  in 
it;  in  other  words,  that  retention  of  benefits 
constitutes  a  ratification  of  the  contract  as 
altered."  We  agree  that  the  instructions  of 
the  court,  right  or  wrong,  are  binding  upon 
the  jury  (Lynes  v.  Northern  Pac.  R.  Co.  43 
Mont.  317,  Ann.  Cas.  1912C  183,  117  Pac. 
81 ) ,  with  the  qualification,  however,  that  they 
are  applicable  within  the  issues  (Babcock  v. 
Maxwell,  29  Mont.  31,  36,  74  Pac.  64)  ;  but, 
under  the  statement  of  counsel,  this  attack 
must  fail,  for  it  is  not  a  necessary  deduction 
from  the  evidence  that  Barnes  retained  any 
benefit  received  under  the  contract  as  changed, 
with  knowledge  of  the  change,  and  the  in- 
structions touching  ratification  by  reason  of- 
such  conduct  were  inapplicable  because  they 
were  not  within  the  issues.  Instruction  7 
"'contains  the  feature  that  there  must  be 
promptness  had  on  the  part  of  one  who  wishes 
[214]  to  disaffirm  a  contract;"  but  as  no 
rescission  or  disaffirmance  of  the  contract 
made  between  the  parties  is  sought  in  this 
case,  this  instruction  cannot  be  said  to  have 
been  defied  by  the  verdict.  Special  emphasis 
is  laid  upon  instruction  Now  15,  which 
charges  the  jury  in  effect  to  ignore  the  finan.-* 
cial  atfairs  of  the  Judith  Basin  Milling  Com* 
pany  and  the  relations  of  appellant  to  the 
same;  but  the  verdict,  having  sufficient  basis 
in  the  fact  that  appellant  failed  to  maintain 
the  execution  of  the  contract  as  alleged,  does 
not  imply  that  this  instruction  was  not  duly 
observed. 

4.  A  reversal  cannot  be  justified  by  the 
errors  of  law  pressed  upon  our  attention.  In 
view  of  the  fact  that  the  cause  rested  pri- 
marily upon  the  identity  of  the  contract  sued 
on  in  this  ease,  we  do  not  r^ard  as  impor- 
tant the  rulin<;8  admitting  evidence  of  the 
source  of  the  first  payment,  and  we  cannot 
agree  that  error  was  committed  in  receiving 
evidence  of  the  change  in  the  contract  after 
its  execution.  We  find  no  admissions  in  the 
pleadings  precluding  the  reception  of  this  evi- 
dence. Appellant's  offered  instructions,  4,  5 
and  13,  were  under  the  pleadings  properly 
refused.  If  what  we  have  said  above  regard- 
ing the  right  of  a  party  to  a  contract  which 
has  been  changed  after  execution  without  his 
consent,  to  ignore  the  change  and  stand  upon 
the  contract  as  made,  is  correct,  there  was 
no  substantial  error  in  the  court's  instruc- 
tions 2  and  3,  so  far  as  appellant  is  con- 
cerned. The  complaint  against  instructions  4 
and  5  is,  in  our  opinion,  without  anj'  merit. 

The  judgment  and  order  appealed  from  are 
affirmed. 

Affirmed. 

Brantly,  C.  J.,  and  Holloway,  J.  concur. 
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Be  Charged: 

Generally,  335. 

Essentials  of  Ratification  or  Waiver,  337. 

Particular  Acts  as  Constituting  Ratifica- 
tion or  Waiver,  342. 

Persons  Bound,  345. 

Pleading  and  Practice,  345. 
Ratification  by  Party  Enforcing  Instrument, 

345. 

BiUiflcation  or  Waiver  hy  Party  Sought 
to  Be  Charged. 

Geneb^llt. 

It  may  be  stated  as  a  general  principle 
that  where  an  instrument  is  altered  by  one 
of  the  parties  thereto  with  the  consent  of  the 
other  parties,  the  alteration,  although  mate- 
rial, will  not  vitiate  the  instrument.  1  R.  C. 
L.  tit.  Alteration  of  Instruments,  p.  987. 
And  on  the  principle  that  a  person  may  sub- 
sequently ratify  any  act  which  he  previously 
could  have  lawfully  authorized  it  is  generally 
held  that  the  alteration  of  an  instrument 
may  be  subsequently  ratified  or  waived  by  the 
party  to  be  charged  by  the  alteration.  Lin- 
ington  V.  Strong,  107  111.  295;  State  v.  Pax- 
ton,  65  Neb.  110,  90  N.  W.  983;  Shiffer  v. 
Mosier,  225  Pa.  St.  552,  17  Ann.  Cas.  756,  74 
Atl.  426,  24  L.R.A.(N.S.)  1155;  Gray  v.  Wil- 
liams (Vt.)  99  Atl.  735;  Kilkelly  v.  Martin, 
34  Wis.  525.  See  also  Whitehead  v.  Emmer- 
ich, 38  Colo.  13,  87  Pac.  790.  And  see  the 
cases  cited  throughout  this  note. 

The  prevailing  rule  seems  to  be  that  the 
alteration  of  a  sealed  instrument  may  be 
subsequently  ratified  by  the  party  to  be 
charged  the  same  as  may  the  alteration  of 
any  other  written  instrument.  Woodbury  v. 
Allegheny,  etc.  R.  Co.  72  Fed.  371  (alteration 
of  mortgage)  ;  Dickson  v.  Bamberger,  107 
Ala.  293,  18  So.  290  (inserting  place  of  pay- 
ment in  bond)  ;  Union  Oil  Co.  v.  Mercantile 
Refining  Co.  8  Cal.  App.  768,  97  Pac.  919 
(changing  bond  from  "joint"  to  "joint  and 
several"  obligation)  ;  Oswego  v.  Kellogg,  99 
111.  590  (alteration  of  appeal  bond)  ;  Tucker 
V.  Allen,  16  Kan.  312  (completion  of  deed  by 
adding  name  of  grantee)  j  Mattingly  v.  Riley, 
49  S.  W.  799,  20  Ky.  L.  R.  1621  (alteration 
of  bond  to  conform  to  intention  of  parties)  ; 
Reed  v.  Morton,  24  Neb.  760,  40  N.  W.  282, 
8  Am.  St.  Rep.  247,  1  L.R.A.  736  (filling 
blanks  in  deed  as  to  grantee,  date  and 
amount  of  consideration ) ;  Hiigler  v.  State, 
31  Neb.  144,  47  N.  W.  692,  28  Am.  St.  Rep. 
514  (erasure  of  name  of  surety  in  bond); 
Camden  Bank  v.  Hall,  14  N.  J.  L.  583  (chang- 
ing sole  bond  to  joint  bond) ;  Stahl  v.  Berger, 
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10  Serg.  &  R.  (Pa.)  170,  13  Am.  Dec.  666 
(bill  single)  ;  Hill  v.  Scales,  7  Yerg.  (Tenn.) 
410;  Janes  v.  Ferd  Heim  Brewing  Co.  (Tex.) 
44  S.  W.  896  (erasing  name  of  one  of  sure- 
ties on  bond) ;  Matson  v.  .Tarvis  (Tex.)  133 
S.  W.  941  (erasing  name  of  surety  on  bond)  ; 
Chezum  v.  McBride,  21  Wash.  558,  58  Pac. 
1067  (correction  and  additions  in  deed) ; 
North  V.  Henneberry,  44  Wis.  306.  See  also 
Cutler  V.  Rose,  35  la.  456;  Dover  v.  Robin- 
son, 64  Me.  183;  Lock  wood  v.  Bassett,  49 
Mich.  546,  14  N.  W.  492  (inserting  name  of 
grantee  in  blank  in  deed).  Compare  Sans  v. 
People,  3  Oilman  (111.)  327  (changing 
amount  of  penalty  in  recognizance)  ;  Cleaton 
V.  Chainbliss,  6  Rand.  (Va.)  86  (holding, 
liowever,  that  action  could  be  maintained 
against  obligor  of  altered  bonds  on  promise 
to  pay  made  to  person  buying  them  after 
alteration ) . 

In  several  cases  it  has  been  held  that  there 
is  a  waiver  or  ratification  of  an  alteration 
in  a  sealed  instrument,  where  after  the  al- 
teration there  is  a  redelivery  of  the  instru- 
ment, by  the  party  charged  thereby  or  acts 
equivalent  to  a  redelivery.  Malar  in  v.  U.  S. 
1  Wall.  282,  17  U.  S.  (L.  ed.)  594  (rede- 
livery of  deed  after  alteration) ;  Byers  v. 
McClanahan,  6  Gill  &  J.  (Md.)  250;  Black- 
well  v.  Lane,  20  N.  C.  245,  32  Am.  Dec.  675 
(alteration  of  bond) ;  Wester  v.  Bailey,  118 
N.  C.  193,  24  S.  E.  9  (blank  in  note  under 
seal  filled  up  by  adding  name  of  payee) ; 
Styles  V.  Scotland,  22  N.  I).  469,  134  N.  W. 
708  (formal  acknowledgment  of  mortgage 
after  alteration  of  date  therein)  ;  Nesbitt  v. 
Turner,  155  Pa,  St.  429,  26  Atl.  750  (altera- 
tion of  bond  of  cashier) ;  Henderson  v.  Ver- 
milyea,  27  U.  C.  Q.  B.  544  (alteration  in 
deed).  See  also  Hoffecker  v.  New  Castle 
County  Mut  Ins.  Co.  4  Houst.  (Del.)  306; 
Davenport  v.  Sleight,  19  N.  C.  381,  31  Am. 
Dec.  420  (holding  however  tliat  acknowledg- 
ment of  bond  after  its  alteration  was  not 
sufficient  where  it  was  not  presented  to 
obligor  or  seen  by  him) ;  Henntng  v.  Werk- 
heiser,  8  Pa.  St.  518.  In  Byers  v.  McClana- 
han, supra,  in  holding  that  a  bond  which 
had  been  filled  out  after  it  was  signed  and 
sealed  waa  adopted  by  the  obligor,  the  court 
said:  "The  proof  is,  that  a  blank  piece  of 
paper  with  the  signature  and  seal  of  Byers 
attached  to  it,  was  carried  by  Lind  to  Lane; 
that  Lane  wrote  the  bond  upon  it  with  the 
consent  of  Lind,  conditioned  for  the  payment 
of  $10,500;  that  the  bond  thus  written  was 
at  the  request  of  Lane,  with  Lindas  acqui- 
escence, carried  by  Watson  to  Byers,  for  the 
purpose  of  getting  him  to  acknowledge  it  as 
his  bond:  and  Watson  proves  that  Byers, 
when  the  bond  was  presented  to  him,  ac- 
knowledged his  hand  and  seal,  over  which  the 
»urae  was  written :  he  swears  he  cannot  recol- 
li^t  whether  he  acknowledged  it  as  his  bond. 


either  in  words  or  substance,  nor  can  he  say 
whether  he  read  it,  but  he  made  no  objection 
to  it  as  his  bond.  He  further  proves  ex- 
pressly, that  Byers  subsequently  told  him  he 
knew  the  contents  of  the  bond  when  he  pre- 
sented it  to  him.  Byers  admits  in  his  answer 
that  Watson  informed  him  that  he  came  with 
the  bond  at  the  instance  of  Lane,  and  that 
when  the  bond  was  presented  to  him  by  Wat- 
son,  he  acknowledged  the  signature  to  be  in 
his  handwriting.  If  he  knew,  as  he  admits- 
he  did,  that  Watson  came  to  him  with  the 
bond,  as  the  agent  of  Lane,  for  the  purpose 
of  getting  him  to  acknowledge  his  seal  and 
signature,  the  conclusion  was  natural  and  ir- 
resistible, that  the  object  of  his  visit  was  to 
get  from  him  such  an  acknowlcnigment,  as 
would  make  the  bond  legally  obligatory  upon 
him.  If  he  did  not  mean  to  be  bound  by  his 
signature  and  seal,  and  to  consider  the  bond 
as  valid  and  binding  upon  him,  it  was  his 
duty  so  to  have  declared  at  the  time  it  was 
presented  to  him.  He  must  have  known  the 
object  of  Lane  to  have  been,  to  get  such  an 
acknowledgment  as  would  make  it  legally 
efficient  and  obligatory;  which  circumstances, 
we  think,  amounted  in  legal  construction  to 
an  adoption  of  the  bond,  as  his  act  and  deed, 
and  a  delivery  of  it,  after  it  had  been  signed 
and  sealed,  and  filled  up.  It  is  true,  that 
delivery  is  essential  to  the  l«gal  validity  of 
a  deed;  but  such  delivery  may  be  either  ac- 
tual or  verbal,  that  is,  by  doing  something 
and  saying  nothing,  or  by  saying  something 
and  doing  nothing.  Shep.  Touch.  57.  A  deed, 
then,  it  is  clear,  may  be  delivered  by  words, 
and  no  particular  form  of  words  is  essential 
for  such  purpose.  It  is  sufficient  that  there 
be  an  intention,  or  assent  of  the  mind  to 
treat  it  as  his  deed;  to  clothe  it  with  the 
attributes  of  a  legal  instrument.  Can  there 
be  a  doubt  then,  that  Byers  meant  so  to 
treat  it,  when  he  declared  to  the  known  agent 
of  Lane  that  it  was  his  seal  and  signature, 
especially  when  he  knew,  as  he  must  have 
known,  that  the  object  of  Lane  was  to  get 
from  him  such  an  acknowledgment  as  would 
make  it  legally  obligatory.  We  think,  if 
such  was  not  his  intention,  good  faith  and 
fair  dealing  required  at  his  hands  an  ex- 
plicit declaration  to  the  contrary.  We  must 
therefore  come  to  the  conclusion  that  the 
conduct  of  Byers  was  sufficient  to  make  the 
bond  legally  efficient,  and  to  bind  him  to  the 
performance  of  all  the  stipulations  contained 
m  it." 

A  number  of  cases  support  the  rule  that 
where  the  alteration  of  an  instrument  is 
equivalent  to  a  forgery,  the  alteration  cannot 
subsequently  be  ratified  or  waived  by  the 
party  to  be  charged.  Conklin  v.  Wilson,  5 
Ind.  209;  Fletcher  v.  Minneapolis,  F.  etc. 
Mut.  Ins.  Co.  80  Minn.  152,  83  N.  W.  29; 
Lance   v.    Calvert,   21    Pa.   Super.   Ct.    102; 
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Hibert  v.  La  Banque  Nationale,  40  Can.  Sup. 
Ct.  458.  Compare  Ofenstem  t.  Bryan,  20 
App.  Cas.  (D.  C.)  1;  Marks  v.  Schram,  100 
Wis.  452,  84  N.  W.  830.  In  Conklin  v.  Wil- 
son, supra,  it  was  held  that  the  fraud  ol  the 
purchaser  of  a  bill  of  exchange  in  filling  up 
the  blanks  therein  contrary  to  the  instruc- 
tions of  an  accommodation  maker  prevented 
him  from  relying  on  the  implied  assent  of 
the  accommodation  maker  in  an  action  on  the 
bill.  But  in  Ofenstein  t.  Bryan,  supra,  it 
was  said  that  a  person  could  bind  himself  by 
his  promise  to  pay  without  any  new  consid- 
eration an  altered  or  forged  instrument  pro- 
vided the  paper  was  in  the  hands  of  one  who 
had  no  connection  with  the  forgery  and  the 
promise  was  not  involved  in  an  attempt  to 
compound  a  felony. 

It  has  been  held  that  there  may  be  a  rati- 
fication or  a  waiver  by  the  party  to  be 
charged  of  an  alteration  in  each  of  the  fol- 
lowing kinds  of  instruments: 

— bill  of  exchange,  Tarleton  v.  Shingler,  7 
C.  B.  812,  62  £.  G.  L.  812,  137  Eng.  Rep. 
(Reprint)  322;  Paton  v.  Winter,  1  Taunt. 
420,  127  Eng.  Rep.  (Reprint)  896;  Jacob  v. 
Hart,  6  M.  &  S.  142,  105  Eng.  Rep.  (Reprint) 
1196  (altering  date);  Hunt  v.  Mitchell,  4 
Thomp.  AC.  (N.  Y.)  67;  Ratcliflf  v.  Planters' 
Bank,  2  Sneed  (Tenn.)  425  (obliteration  of 
portion  of  figure  in  date  by  flourish  of  pen). 

— contract  by  executors  for  sale  of  land 
belonging  to  estate  of  decedent,  Shippen  y. 
Clapp,  29  Pa.  8t.  265. 

— insurance  policy,  Fletcher  v.  Minneapolis 
F.  etc.  Mut.  Ins.  Co.  80  Minn.  152,  83  N.  W. 
29.  Compare  Campbell  y.  Christie,  2  Stark. 
64,  3  £.  C.  L.  318. 

—lease,  Bamsdall  v.  Boley,  119  Fed.  191; 
Janney  v.  Goehringer,  52  Minn.  428,  54  N.  W. 
481. 

— ^promissory  note,  Wilson  v.  Jamieson,  7 
Pa.  St.  126;  Montgomery  v.  Crossthwait,  90 
Ala.  553,  8  So.  498,  24  Am.  St.  Rep.  832,  12 
L.R.A.  140  (maker  adding  words  "&  Co."  to 
his  signature) ;  Inglish  v.  Breneman,  9  Ark. 
122,  47  Am.  Dec.  735;  Pelton  v.  Prescott,  13 
la.  567  (correction  of  mistake  by  changing 
date) ;  Limestone  Bank  v.  Penick,  2  T.  B. 
Mon.  (Ky.)  98,  15  Am.  Dec.  136;  Fanning 
T.  Farmers',  etc.  Bank,  8  Smedes  &  M. 
(Miss.)  139;  King  y.  Hunt,  13  Mo.  97  (al- 
teration by  payee  of  date  of  payment);. 
Evans  v.  Foreman,  60  Mo.  449  (adding  words 
**after  due,  10  per  cent") ;  Lance  y.  Calvert, 
21  Pa.  Super.  Ct.  102;  Jacobs  y.  Gilreath,  45 
S.  C.  46,  22  S.  E.  757 ;  McDaniel  y.  Whitsett, 
96  Tenn.  10,  33  S.  W.  567 ;  Gray  v.  Williams 
(Vt.)  99  Atl.  735;  0hi6  Valley  Bank  v.  Lock- 
wood,  13  W.  Va.  392,  31  Am.  Rep.  768; 
Fitch  v.  Kelly,  44  U.  C.  Q.  B.  578. 

— subscription   contract,   Davis  y.   Shafer, 
50  Fed.  764;  Workman  y.  Campbell,  57  Mo. 
Ann.  Cas.  1917D— 22. 


53;  Landwerlen  y.  Wheeler,  106  Ind.  523,  5 

N.  £.  888. 

Essentials  to  Ratitigation  or  Waiveb. 

The  acts  or  conduct  of  a  party  to  an  in- 
strument relied  on  to  operate  as  a  ratifica- 
tion or  waiver  of  an  alteration  in  the  instru- 
ment must  be  done  with  a  knowledge  of  the 
alteration  by  the  party  to  be  charged  thereby. 

Enffland.—Bell  v.  Gardiner,  4  M.  &  G.  11, 
43  £.  C.  L.  16,  134  Eng.  Rep.  (Reprint)  5. 

Candida.— Westloh  v.  Brown,  43  U.  C.  Q. 
B.  402. 

United  States, — ^Martin's  Case,  5  Ct.  CI. 
215.  See  also  Washington  Bank  v.  Way,  2 
Cranch  C.  C.  249,  2  Fed.  Cas.  No.  957. 

Alabama, — Payne  v.  Long,  121  Ala.  385,  25 
So.  780. 

Arkansae.St&te  y.  Churchill,  48  Ark.  426, 
3  S.  W.  352,  880. 

Delaware, — ^Hollis  y.  Vandergrift,  5  Houst. 
521. 

District  of  Columbia, — Ofenstein  y.  Bryan, 
20  App.  Cas.  1;  Towles  v.  Tanner,  21  App. 
Cas.  530. 

Illinois. — Benedict  v.  Miner,  58  111.  19. 
See  also  Bolter  y.  Kozlowski,  211  111.  79,  71 
N.  E.  858,  affirming  112  ill.  App.  13. 

Indiana. — Koons  v.  Davis,  84  Ind.  387; 
Owens  v.  Tague,  3  Ind.  App.  245,  29  N.  E. 
784. 

Iowa. — Cutler  v.  Rose,  36  la.  456. 

Kentucky. — ^Limestone  Bank  v.  Penick,  2 
T.  B.  Mon.  98,  15  Am.  Dec.  136. 

Maine.— See  Dover  v.  Robinson,  64  Me.  183. 

Ifio^j/an.-^Pearson  y.  Hardin,  95  Mich. 
360,  54  N.  W.  904. 

i/t«floiirf.— Oerman  Bank  v.  Dunn,  62  Mo. 
79;  State  v.  McGonigle,  101  Mo.  353,  13  S. 
W.  758,  20  Am.  St.  Rep.  609,  8  L.R.A.  735; 
State  V.  Findley,  101  Mo.  368,  14  S.  W.  Ill; 
State  y.  Chick,  146  Mo.  646,  48  S.  W.  829; 
Lammers  v.  White  Sewing  Mach.  Ck).  23  Mo. 
App.  471;  Ver  Steeg  v.  Becker-Moore  Paint 
Co.  106  Mo.  App.  257,  80  S.  W.  346. 

Montana, — ^McMillan  v.  Heiferlin,  18  Mont. 
385,  45  Pac.  548. 

Oklahoma. — Wajme  County  Nat.  Bank  v. 
Kneeland,  161  Pac.  193. 

Pennsylvania, — Kennedy  y.  Lancaster 
County  Bank,  18  Pa.  St.  347;  Nesbitt  v. 
Turner,  155  Pa.  St.  429,  26  Atl.  750;  Shiffer 
V.  Mosier,  225  Pa.  St.  552,  17  Ann.  Cas.  756, 
74  Atl.  426,  24  L.R.A.(N.S.)    1155. 

Tennessee, — ^McDaniel  v.  Whitsett,  96  Tenn. 
10,  33  S.  W.  567. 

Vermont, — Gray  v.  Williams,  99  Atl.  735. 

Thus  in  State  y.  McGonigle,  101  Mo.  353, 
13  S.  W.  768,  20  Am.  St.  Rep.  609,  8  L.R.A. 
735,  the  refusal  of  an  instruction  that  the 
sureties  on  an  officer's  bond  were  estopped 
from  defending  an  action  on  the  bond  by 
reason  of  an  alteration  therein  was  held  to 
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be  proper  under  the  facts  of  the  ease,  the 
court  saying:  "The  plaintiff  insists  that  the 
court  erred  in  refusing  an  instruction,  to 
the  effect  that  if  the  bond  was  approved  by  the 
court  on  the  fourth  of  August,  1S85,  and  the 
defendants  knew  that  Reid  occupied  the  of- 
flce  of  collector,  and  collected  the  revenues 
for  the  years  1885  and  1886,  and  made  no 
objection  thereto,  then  they  are  estopped 
from  making  the  defense  that  the  bond  was 
altered  by  the  erasure  of  Dailing's  name. 
There  is  an  abundance  of  evidence  tending  to 
establish  all  facts  stated  in  this  refused  in- 
struction, but  there  is  not  a  word  of  evidence 
tending  to  show  that  the  defendants  during 
this  time  knew  that  Bailing's  name  had  been 
erased.  The  only  evidence  to  which  our  at- 
tention is  called  is  that  they  knew  nothing 
about  the  erasure.  An  estoppel  cannot  arise 
until  it  is  shown  that  they  knew  of  the  al- 
teration and  thereafter  made  no  objection  to 
the  performance  by  Reid  of  official  duties  by 
virtue  of  having  given  the  bond  in  question. 
No  such  state  of  facta  is  shown  or  hypo- 
thetically  stated  in  the  instruction,  and  it 
was,  therefore,  properly  refused." 

In  Pearson  v.  Hardin,  95  Mich.  360,  54 
N.  W.  904,  the  court  held  that  an  indorser 
was  not  estopped  from  defending  an  action 
on  a  note  on  the  ground  that  it  had  been 
raised  from  $500  to  $3,500,  saying:  "The  evi- 
dence disclosed  that,  after  the  purchase  of 
the  note,  plaintiff  had  an  interview  with  de- 
fendant Hardin,  in  the  course  of  which  he 
stated  to  him  that  he  had  taken  a  $3,500 
note  to  Mr.  Sanborn,  with  his  (Hardin's) 
indorsement.  Hardin  said  that  he  did  not 
remember  of  indorsing  a  note  for  that 
amount,  but  that,  if  his  name  was  on  the 
back  of  it,  it  was  good,  and  would  be  paid. 
He  also  asked  plaintiff  when  the  note  was 
due,  which  plaintiff  could  not  then  tell,  but 
did  later,  when  defendant  said  that  he  was 
glad  that  plaintiff  had  that  note,  and  wanted 
him  to  take  other  paper  at  that  time.  He 
also  stated  that  he  should  indorse  no  more 
paper  for  Sanborn.  Plaintiff's  counsel  con- 
tended that  this  constituted  an  estoppel,  and 
the  question  was  left  to  the  jury.  .  .  .  We 
cannot  believe  that  what  passed  can  justly 
be  held  to  amount  to  an  estoppel.  It  was 
more  in  the  nature  of  incidental  talk.  If  the 
statement,  *I  have  Sanborn's  note  for  $3,500, 
indorsed  by  you,'  can  be  construed  as  a  ques- 
tion, the  answer  was  as  well  calculated  to 
arouse  suspicion  upon  the  part  of  plaintiff 
as  the  statement  was  to  disturb  the  defend- 
ant. Yet  he  gave  no  sign,  and  when  asked 
to  give  the  date,  and  duration  of  the  period 
it  was  to  run,  he  waited  12  days  before  doing 
so.  .  .  .  If  the  plaintiff  was,  in  good  faith, 
seeking  information  about  the  genuineness  of 
the  note,  he  should,  after  being  told  that  de- 


fendant could  not  remember  such,  have  shown 
it  to  the  defendant,  and  asked  explicitly  for 
information;  but  he  chose  to  rely  on  what 
had  passed.  He  cannot  be  allowed  to  rely 
upon  a  part,  but  must  act  upon  the  whole, 
conversation,  which  gave  him  to  understand 
that  defendant  would  pay  the  note  if  he  had 
signed  it.  Unfortunately,  it  turns  out  to 
have  been  forged,  to  the  surprise  of  both.  He 
did  not  say  that  he  would  pay  a  forged  note, 
or  a  raised  note ;  and,  instead  of  telling  plain- 
tiff that  he  had  indorsed  a  $3,500  note,  it 
was  the  plaintiff  who  was  asserting  the  fact, 
and  defendant  was  expressing  doubts.  We 
fail  to  find  in  defendant's  conduct  that 
gross  negligence  that  constitutes  constructive 
fraud.  To  hold  that  the  facts  in  this  ease 
constitute  an  estoppel,  merely  because  de- 
fendant allowed  plaintiff  to  convince  him  that 
he  had  indorsed  such  a  note,  would  be  to 
make  the  doctrine  of  estoppel  a  sword,  and 
not  a  shield,  which  is  its  proper  office.  Tht* 
jury  should  have  been  instructed  to  render  a 
verdict  for  the  defendant." 

So  in  State  v.  Chick,  146  Mo.  645,  48 
S.  W.  829,  it  appeared  that  a  county  clerk's 
bond  was  altered  after  its  execution  and 
before  its  approval  by  changing  the  amount 
recoverable  from  $10,000  to  $5,000.  In 
its  altered  state  it  was  approved  by  the 
pfoper  authorities  and  an  account  of  the 
approval  was  published  as  a  news  item 
in  a  newspaper,  the  item  stating  the 
amount  of  the  bond  as  approved  and  the 
names  of  the  sureties  on  the  bond.  It  was 
held  that  this  was  insufficient  to  charge  the 
sureties  with  a  knowledge  of  the  alteration 
of  the  bond,  although  they  might  have  seen 
the  paper  in  which  the  item  was  published. 

Likewise  in  German  Bank  v.  Dunn,  62  Mo. 
79,  it  appeared  that  a  note  was  altered  by 
erasing  the  name  of  the  payee  and  substitut- 
ing the  name  of  another  payee  without  the 
consent  of  the  maker.  The  maker  saw  the 
note  after  the  alteration  and  "made  no  objec- 
tion." In  holding  that  a  ratification  of  the 
alteration  was  not  shown  the  court  said :  *'It 
is  true  that  Mrs.  Dunn  might  have  assented 
to  the  alteration ;  but  the  mere  fact  that  she 
saw  the  notes  afterwards  and  'made  no  ob- 
jection' is  not,  when  taken  in  connection 
with  her  own  testimony  that  her  attention 
.  was  only  directed  to  her  signature,  and  not 
to  the  name  of  the  payee,  such  an  unequivo- 
cal act  as  would  warrant  us  in-  prt^suming 
that  she  intended  to  give  sanction  to  the 
charge  which  had  been  made." 

Similarly  in  Benedict  v.  Miner,  58  111.  19, 
it  appeared  that  after  the  alteration  of  a  note 
a  payment  was  made  thereon  by  a  surety  wlio 
had  no  knowledge  of  the  alteration*  The  pay- 
ment was  credited  on  the  note  in  tlie  surety's 
presence,  but  the  note  was  not  read  over  by 
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the  surety.  In  holding  that  there  was  no 
ratification  of  the  alteration  by  the  surety 
the  court  said :  "In  this  case,  the  date  from 
which  a  note  was  to  draw  interest,  was  al- 
tered by  the  payee,  from  the  Ist  of  May,  to 
the  Ist  of  April,  without  the  knowledge  of 
the  surety.  It  is  admitted  this  avoided  the 
note  as  to  him,  unless  he  ratified  it,  which 
It  is  claimed  he  did,  by  subsequently  paying 
$10,000  upon  it,  and  by  receiving  from  the 
principal  a  mortgage  to  secure  him  from  loss 
on  his  liability,  which  describes  the  note  as 
drawing  interest  from  April  1st.  We  do  not 
regard  either  or  both  of  these  transactions 
as  amounting  to  a  ratification.  The  payment 
might  well  have  been  made,  as  the  surety 
swears  it  was,  without  reading  the  note  over, 
or  doing  anything  further  than  simply  be 
satisfied  that  the  person  to  whom  he  paid  tho 
money  indorsed  it  on  the  paper  signed  by 
him  as  security.  A  glance  at  the  signatures 
would  satisfv  him  of  that.  As  to  the  mort- 
gage,  the  proof  is,  that  the  principal  in  the 
note  made  the  mortgage,  had  it  recorded, 
took  it  from  the  recorder's  office  and  kept  it 
in  his  possession,  and  that  the  security  did 
not  know  of  its  existence  until  months  after- 
wards. We  do  not  see  how  ratification  of 
the  altered  note  is  to  be  inferred  from  this." 

In  State  v.  Churchill,  48  Ark.  426,  3  S.  W. 
352,  8d0,  it  was  held  tliat  the  mere  fact  that 
one  of  the  sureties  on  a  treasurer's  bond  had 
observed  the  alteration  in  the  bond  when  the 
bond  was  presented  to  him  in  his  capacity  as 
governor  of  the  state  for  approval  did  not 
estop  him,  when  sued  on  the  bond,  from  set- 
ting up  the  alteration  of  the  bond  as  a  de- 
fense. 

It  has  been  held  in  a  number  of  cases  that 
in  order  to  charge  a  party  on  an  altered  in- 
strument on  the  ground  of  his  ratification  of 
the  instrument  by  his  acts,  there  must  have 
been  an  intent  to  ratify  the  alteration.  Per- 
ring  V.  Hone,  4  Bing.  28,  13  E.  C.  L.  328, 
130  Eng.  Rep.  (Reprint)  678,  2  C.  &  P.  401, 
12  E.  C.  L.  189;  McDaniel  v.  Whitsett,  96 
Tenn.  10,  33  S.  W.  567;  Gray  v.  Williams 
(Vt.)  99  Atl.  735;  Fairhaven  v.  Cowgill,  8 
Wash.  686,  36  Pac.  1093,  24  L.R.A.  795; 
Kilkelly  v.  Martin,  34  Wis.  525.  See  also 
Cutler  V.  Rose,  35  la.  456;  State  v.  Findley, 
101  Mo.  368,  14  S.  W.  111.  Thus  in  Fair- 
liaven  v.  Cowgill,  supra,  an  action  was 
brought  against  the  sureties  on  a  marshaFs 
bond  to  recover  the  amount  of  the  principars 
default.  It  appeared  that  the  bond  was  al- 
tered after  the  sureties  had  signed  it  by  the 
erasure  of  the  name  of  one  of  the  sureties 
and  the  insertion  of  another  name  instead. 
In  holding  that  the  alteration  was  not  rati- 
fied by  the  remaining  sureties  under  the  cir- 
cumstances disclosed  the  court  said:  "Tliere 
remains  to  be  considered  but  one  matter,  viz.. 


the  claim  of  appellant  that  there  was  a  rati- 
fication of  the  bond  by  the  re9pondents  after 
the  name  of  Evans  had  been  substituted  for 
that  of  Wilson.  After  the  defalcation  of  the 
marshal,  and  his  departure,  it  was  some  two 
weeks  before  the  state  of  his  accounts  became 
known.  Investigation  showed  that  he  was 
short  upwards  of  $10,000,  and  that  this  bond 
was  in  existence.  Respondents,  by  some 
means,  were  then  made  aware  for  the  first 
time  that  Evans  was  their  co-obligor.  They 
also  learned  that  a  sum  of  money  was  cred- 
ited upon  the  books  of  one  of  the  local  banks 
to  W.  S.  Parker.  Knowing  themselves  to 
have  signed  the  bond,  they,  with  Evans,  en- 
deavored to  secure  the  money  in  the  bank  for 
their  benefit  in  case  their  liability  should  be 
established.  The  bank  acceded  to  their  de- 
mands, and  for  a  few  days  Parker's  balance 
was  formally  subject  to  their  control.  But 
upon  taking  legal  advice,  and  upon  inspec- 
tion of  the  bond,  they  became  satisfied  that 
they  were  not  legally  bound  by  its  provisions, 
and  they  relinquished  all  claim  to  the  bank 
balance,  and  from  that  time  denied  their  lia- 
bility. The  fact  of  their  interference  with 
the  deposit  to  Parker's  credit  is  claimed  to 
have  amounted  to  a  ratification  of  the  bond 
with  Evans  as  cosurety.  Upon  this  point  it 
might  be  stated  as  a  conclusive  answer  to  the 
proposition  that  the  action  of  respondents 
amounted  to  a  ratification,  that  the  court 
submitted  that  question  to  the  jury  and  their 
verdict  in  that  respect  ought  to  stand.  But 
were  it  otherwise,  we  do  not  think  the  fact 
proven  tended  in  any  manner  to  show  rati- 
fication. The  default  had  occurred  and  the 
principal  had  absconded  and  the  action  of  the 
respondents  in  endeavoring  to  protect  them- 
selves from  what  they  feared  might  be  a 
heavy  liability  ought  not,  under  such  circum- 
stances, to  be  charged  to  them  as  ratifica- 
tion, unless  it  should  be  made  to  appear  that 
they  intended  to  operate  with  that  effect. 
Up  to  that  time  it  did  not  appear  that  the 
city  had  made  any  claim  upon  them,  or  that 
their  action  was  anything  else  than  such  as 
men  unversed  in  the  law  governing  sureties 
might  reasonably  take,  without  its  being 
charged  against  them  that  they  were  intend- 
ing to  admit  the  full  measure  of  their  appar- 
ent liability  on  the  bond." 

In  Kilkelly  v.  Martin,  34  Wis.  525,  it  was 
held  that  the  unaccepted  offer  of  a  surety  on 
a  note  to  give  his  own  note  if  the  holder 
would  grant  an  extension  of  time  was  not  a 
ratification  of  an  alteration  of  the  note.  To 
the  same  effect  see  McDaniel  v.  Whitsett,  96 
Tenn.  10,  33  S.  W.  567.  In  Kilkelly  v.  Mar- 
tin, supra,  the  court  said:  "It  being  estab- 
lished that  the  note  would  have  become  valid 
and  obligatory  upon  the  subsequent  verbal 
assent  of  the  defendant  that  he   would   be 
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bound  by  it  as  altered,  the  next  point  of  in- 
quiry is,  whether  there  was  any  evidence  of 
such  assent  to  justify  the  submission  in  man- 
ner as  made  by  the  court  to  the  jury.-  The 
jury  were  instructed  that  *if,  after  the  de- 
fendant became  aware  of  the  alteration,  he 
sanctioned  the  alteration  by  agreeing  to  pay 
the  note,  the  plaintiff  can  recover;  otherwise 
not.'  The  bill  of  exceptions,  certified  to  con- 
tain all  the  evidence,  shows  that  there  was 
no  testimony  upon  which  to  found  such  in- 
struction, and  that  the  submission  in  that 
form  was  imauthorized.  There  was  no  evi- 
dence that  the  defendant  ever  agreed  to  pay 
the  note  in  suit  or  to  be  bound  by  it.  The 
only  evidence  was  that  the  defendant  offered 
to  give  his  note,  payable  in  sixty  days,  with 
security,  if  the  plaintiff  would  wait,  which 
offer  the  plaintiff  refused  to  accept.  Such 
was  the  testimony  of  both  plaintiff  and  de- 
fendant, in  which  they  entirely  agreed,  and 
there  was  no  other  evidence  upon  the  sub- 
ject. This  was  at  most  only  an  offer  on  the 
part  of  the  defendant  to  become  bound  for 
the  payment  of  the  debt  in  a  particular  way. 
It  was  a  conditional  offer  or  proposition  for 
a  settlement,  and  not  a  promise,  conditional 
or  otherwise,  to  pay  the  note  in  suit  or  to 
be  bound  by  that  note.  Considering  that  the 
defendant,  who  was  but  a  surety  in  the  note 
for  the  principal  and  so  owed  nothing  except 
as  he  was  bound  in  the  capacity  of  joint 
maker,  had  been  released  from  all  obligation 
of  payment  because  of  the  alteration  which 
had  been  made  without  his  assent,  and  that 
the  note  had  become  as  to  him  of  no  more 
efficacy  than  a  piece  of  blank  paper  without 
a  signature,  it  follows  as  A  necessary  conse- 
quence that  he  was  at  liberty,  in  assuming 
a  new  obligation  to  pay,  or  in  ratifying  the 
previously  unauthorized  alteration,  to  make 
such  terms  and  conditions  as  he  saw  fit  and 
unless  they  were  complied  with  he  remained 
as  before,  discharged  and  free  from  all  lia- 
bility to  the  plaintiff  in  the  premises.  This 
proposition  is  too  plain  to  require  further 
exposition." 

Where  an  intent  to  ratify  or  waive  an  al- 
teration is  shown  it  seems  that  actual  knowl- 
edge of  the  alteration  is  unnecessary.  State 
V.  Paxton,  65  Neb.  110,  90  N.  W.  983,  wherein 
it  appeared  that  before  an  official  bond  had 
been  approved  the  sureties  signed  an  agree- 
ment whereby  they  consented  to  the  addition 
of  other  sureties  on  the  bond.  Additional 
sureties  had  already  signed  the  bond  after 
its  execution  and  it  was  held  that  the  sure- 
ties signing  the  agreement  ratified  the  altera- 
tion, the  court  saying:  "We  think  it  is 
.  .  .  clear  that  sureties  upon  an  official 
bond  which  has  been  delivered,  but  not  yet 
approved,  who  desire  to  have  the  bond  ap- 
proved and  the  principal  retained  in  his  of- 


fice, may,  to  that  end,  ratify  and  adopt  gen- 
erally all  alterations  which  may  be  required 
for  the  purpose;  and  if  they  choose  to  do  so, 
and   expressly   agree  to   remain  bound   not- 
withstanding, their  knowledge  of  the  exact 
condition   of   the  bond  when  they   so  agree 
becomes  immaterial.     This  case  presents,   in 
substance,    such    a   condition.      The   written 
waiver  signed  by  the  original  sureties  is  set 
forth  in  full  in  the  opinion  in  Paxton  v.  State, 
59  Neb.  460,  471.    It  was  carefully  considered 
in  that  opinion,  and  its  proper  construction 
was  determined.     It  is  the  law  of  this  case 
that  the  instrument  imports  on  its  face  that 
the  bond  remained  incomplete  and  undeliv- 
ered, and  gave  the  original  sureties  notice  of 
such  fact.     If  such  was  the  fact  at  the  time 
the  waiver  was  executed,  it  clearly  could  not 
matter  whether  the  names  of  further  sureties 
were  added  to  the  bond  before  or  after  said 
date.     Paxton   v.   State,   supra.     But,   even 
though    the    bond    had    been    delivered    and 
filed,  yet  if  the  sureties  believed  it  to  be  in- 
complete and  undelivered,  so  that  they  might 
withdraw   at   any   time,   whether   there   had 
been  an  alteration  or  not,  and  in  this  belief 
they  made  no  attempt  to  withdraw,  but  took 
steps  to  remain  bound,  it  is  strong  evidence 
that  their  purpose  and  intent  was  to  ratify, 
adopt  and  approve  all  alterations — by  adding 
other   names — which    their    principal   might 
have  to  make  in  order  to  procure  approval 
and    acceptance    of    his   official    bond.      The 
terms  of  the  waiver   itself  strongly  confirm 
this  view.     Although  in  form  a  consent  to 
the  addition  of  any  names  that  might  be  pro- 
cured in  the  future,  it  contains  also  a  provi- 
sion that  the  original  sureties  'are  held  liable 
the  same   as   if  said  names   had   not   been 
added,'   which    is   of   no   apparent   force    or 
meaning  unless  it  was  intended  to  meet  al- 
terations already  made.     Under  the  circum- 
stances surrounding  its  execution,  we  think 
the  fair  interpretation  of  the  instrument  is 
that  the  sureties  not  only  agreed  generally 
to  the  addition  of  any  furtlier  names  that 
might  be  procured,  until  the  bond  was  satis- 
factory to  the  state  and  was  approved,  but 
also  ratified  and  adopted  generally  any  and 
all   alterations  by  addition  of   other  names 
that    had    been    made    at    the    time    they 
signed  such  waived.     This  being  so,  whether 
the  additional  sureties  signed  the  bond  be- 
fore or   after  execution   of  the  waiver   was 
immaterial.      If    the    bond    had    been    filed 
but  not   approved,  and  the  sureties,   in   or- 
der   to    procure    its    approval    and    prevent 
forfeiture   of   the   principal's   office,   adopted 
and   ratified  an  alteration   made   by   adding 
other    sureties    after   delivery,    there    was    a 
sufficient  consideration  therefor,  if  a  consid- 
eration were  to  be  held  necessary,  and  the 
sureties  would  remain  bound.'' 
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The  act  of  a  party  although  done  in  igno- 
rance of  the  fact  that  the  instrument  has  been 
altered  may  estop  him  from  setting  up  the 
alteration  in  an  action  on  the  instrument, 
^here  he  has  misled  an  innocent  third  person 
by  his  act.  Harrison  v.  Luce,  64  Ark.  583, 
43  S.  W.  970,  wherein  it  appeared  that  after 
a  note  had  been  altered  without  the  consent 
of  the  maker  it  was  bought  by  a  third  person 
who  before  buying  it  showed  it  to  the  maker 
who  looked  at  it,  said  it  was  all  right  and 
promised  to  pay  it.  The  maker  did  not  notice 
the  alteration,  but  it  was  held  that  he  was 
estopped  from  setting  up  the  alteration  as  a 
defense  to  an  action  by  the  third  person. 

The  view  supported  by  the  weight  of  au- 
thority is  that  no  new  consideration  is  neces- 
sary to  make  binding  the  ratification  of  an 
alteration  of  an  instrument  by  the  party  to 
be  charged  thereby.  Montgomery  v.  Cross- 
thwait,  90  Ala.  563,  8  So.  498,  24  Am.  St. 
Rep.  832,  12  L.R.A.  140;  Payne  v.  Long,  121 
Ala.  385,  25  So.  780;  Owens  v.  Tague,  3  Ind. 
App.  245,  29  N.  £.  784;  Holyfield  v.  Har- 
rington, £14  Kan.  760,  115  Pac.  546,  39  L.R.A. 
(N.S.)  131;  State  t.  Paxton,  65  Neb.  110,  90 
N.  W.  983;  Matson  v.  Jarvis  (Tex.)  133  S. 
W.  941.  But  it  has  been  held  that  the  prom- 
ise of  a  surety  to  pay  an  altered  note  is  not 
binding  if  the  promise  is  not  based  on  a  new 
consideration.  Mulkey  v.  Long,  5  Idaho  213, 
47  Pac.  949;  Warren  v.  Fant,  79  Ky.  1.  It 
has,  however,  been  held  that  forbearance  is  a 
sufficient  consideration  for  a  promise  to  pay 
an  altered  note.  Prouty  v.  Wilson,  123  Mass. 
297.  Compart  Decorafa  First  Nat.  Bank  v. 
Holan,  63  Minn.  525,  65  N.  W.  952.  In  Wil- 
son y.  Hayes,  40  Minn.  531,  42  N.  W.  467, 
12  Am.  St.  Rep.  764,  4  L.R.A.  196,  it  was 
held  that  there  could  be  no  ratification  of 
an  alteration  amounting  to  a  forgery  without 
a  new  consideration,  the  court  saying :  "With 
reference  to  a  new  trial,  it  becomes  proper  to 
consider  the  effect  of  Douglas's  so-called  rati- 
fication of  the  alleged  alteration.  The  court 
found  that  upon  the  discovery  of  it  he  de- 
nounced the  alteration  as  fraudulent  and  un- 
authorized, and  did  not  acquiesce  therein. 
This  is  not  justified  by  the  evidence.  While 
it  appears  that,  upon  being  shown  the  note 
by  the  bank — ^then  the  holder — ^he  asserted 
that  it  had  been  altered  since  he  delivered 
it,  yet,  so  far  from  repudiating  it,  according 
to  his  own  admissions,  he  repeatedly  paid  in- 
terest on  it,  voluntarily  and  without  objec- 
tion. If  the  alteration  was  capable  of  ratifi- 
ation,  this  would,  according  to  all  the 
authorities,  amount  to  a  ratification  or  adop- 
tion, whichever  it  may  be  called.  If  the  al- 
teration was  a  mere  spoliation  by  a  third 
party,  or  if  made  by  the  holder  by  mistake 
or  accident,  or  innocently  and  without  fraud- 
ulent intent,  so  that  it  did  not  destroy  the 


note,  or  at  least  did  not  extinguish  the  debt 
of  which  it  was  the  evidence,  it  would  not 
invalidate  or  affect  the  mortgage,  which  can 
only  be  discharged  by  the  payment  or  extinc- 
tion of  the  debt  secured  by  it.  In  such  case 
the  question  of  ratification  would  be  wholly 
immaterial.  But  suppose  the  alteration  wa8 
fraudulently  made,  amounting  in  law  to  a 
forgery.  The>  question  remains,  could  this  be 
subsequently  ratified  by  Douglas,  so  as  to 
make  the  note  in  its  altered  form  his  con- 
tract? ...  In  the  large  majority  of  the 
cases  usually  cited  in  support  of  the  propo- 
sition that  a  forgery  can  be  ratified,  it  will 
be  found  that  the  question  was  presented  in 
connection  with  circumstances  creating  an  es- 
toppel, or  that  there  was  in  fact  no  fraudu- 
lent making  or  altering,  but  merely  a  lack  of 
sufficient  authority;  and  hence  such  cases  are 
not  in  point.  Where  the  ratification  is  made 
to  a  third  party — the  holder  of  the  instru- 
ment, who  was  not  a  party  to  the  forgery — 
we  are  not  called  upon  to  decide  whether  or 
not  such  ratification  would  create  a  valid  lia- 
bility on  the  instrument.  All  the  authorities 
cited  by  appellant  to  the  effect  that  a  forgery 
may  be  ratified  are  of  this  class.  But  we 
have  found  no  case  where  it  has  been  held 
that  a  forged  instrument  can  be  ratified  so 
aa  to  give  the  forger  himself  a  right  of  action 
upon  it.  It  is  legally  impossible  in  such  a 
case  that  the  relation  of  principal  and  agent 
could  exist  between  the  parties,  for  one  man 
cannot  be  the  agent  of  another  to  make  a 
contract  with  himself.  Hence  it  would  seem 
that  the  doctrine  of  ratification  can  have  no 
application  to  such  a  case.  If  the  entire  in- 
strument was  a  forgery,  in  the  popular  sense, 
it  would  require  no  argument  to  prove  that 
a  mere  assent  to  or  ratification  of  it  in  the 
hands  of  the  forger  would  be  a  mere  nudum 
pactum.  But  in  law  tiiere  is  no  distinction 
between  a  forgery  in  making  and  a  forgery 
by  altering.  The  altered  instrument  is  not 
the  contract  of  the  maker,  and  in  legal  con- 
templation is  as  entirely  a  forgery  as  the 
other.  If  the  alteration  was  not  fraudulent, 
so  that  it  did  not  destroy  the  instrument,  or 
at  least  did  not  extinguish  the  debt,  we  can 
see  how  a  subsequent  assent  to  it  would 
create  a  liability  on  the  instrument  as  al- 
tered. Parties  can  alter  their  contract  by 
mutual  consent,  and  this  requires  no  new 
consideration,  for  it  is  merely  the  substitu- 
tion of  a  new  contract  for  the  old  one,  and 
this  is  of  itself  a  sufficient  consideration  for 
the  new.  And  what  a  party  may  assent  to 
when  done  he  may  assent  to  afterwards,  so 
as  to  bind  himself,  if  there  be  a  consideration 
to  support  it.  But  where  there  has  been  a 
fraudulent  alteration  of  a  writtep  contract, 
which  not  onl}'  destroys  the  instrument  but 
extinguishes  the  debt,  it  seema  to  us  clear  on 
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principle  that  a  eubsequent  assent  to  the  al- 
teration, given  to  the  party  who  made  it, 
without  any  new  consideration,  is,  in  any 
view  of  the  case,  a  mere  naked  promise." 

Pabticulak  Acts  as  CoNSTrrunNo  Ratifi- 
cation OB  Waiver. 

Where  a  party  charged  by  an  instrument 
yields  his  assent  to  it,  or  recognizes  his  lia- 
bility thereon,  with  knowledge  of  a  previous 
alteration,  he  will  be  held  to  have  waived  or 
ratified  the  alteration.  Divide  Canal,  etc.  Co. 
v.  Tenney,  reported  in  full,  post,  this  volume, 
at  page  346;  Gardiner  v.  Harback,  21  111.  129; 
Limestone  Bank  v.  Penick,  2  T.  B.  Mon. 
(Ky.)  98,  15  Am.  Dec.  136;  Prouty  v.  Wil- 
son, 123  Mass.  297;  Stewart  v.  Port  Huron 
First  Nat.  Bank,  40  Mich.  348;  Janney  v. 
Goehringer,  62  Minn.  428,  54  N.  W.  481; 
King  V.  Hunt,  13  Mo.  97 ;  Evans  v.  Foreman, 

60  Mo.  449 ;  Hunt  v.  Mitchell,  4  Thomp.  &  C. 
( N.  Y. )  57  ( acceptance  of  draft ) ;  Lance  v. 
Calvert,  21  Pa.  Super.  Ct.  102;  RatclifT  v. 
Planters'  Bank,  2  Sneed  (Tenn.)  426;  Gray 
v.  Williams  (Vt.)  99  Atl.  735.  See  also 
King  V.  Bush,  36  111.  142;  Collins  v.  Make- 
peace, 13  Ind.  448;  Fanning  v.  Farmers',  etc. 
Bank,  8  Smedes  &  M.   (Miss.)   139. 

A  promise  to  pay  an  altered  instrument 
made  with  a  knowledge  of  the  alteration  con< 
stitutes  a  ratification  or  waiver  of  the  altera- 
tion. Montgomery  v.  Crossthwait,  90  Ala. 
563,  8  So.  498,  24  Am.  St.  Rep.  832,  12  L.R.A. 
140;  Goodspeed  v.  Cutler,  76  111.  534;  Scott 
V.  Bibo,  48  111.  App.  667;  Feeney  v.  Mazelin, 
87  Ind.  226;  Emerson  v.  Opp,  9  Ind.  App. 
581,  34  N.  E.  840,  87  N.  E.  24;  Browning 
V.  Gosnell,  91  la.  448,  59  N.  W.  340; 
Humphreys  v.  Guillow,  13  N.  H.  385,  38 
Am.  Dec.  499;  Stringfellow  v.  Petty,  14 
K.  M.  14,  89  Pac.  258;  National  State  Bank 
v.  Rising,  4  Hun  (N.  Y.)  793;  Marks  v. 
Schram,  109  Wis.  462,  84  N.  W.  830.  See 
also  Canon  v.  Grigsby,  116  111.  151,  5  N.  E. 
362,  56   Am.  Rep.   769;    Conable  v.  Keeney, 

61  Hun  624  mem.  16  N.  Y.  S.  719,  affirmintf 
61  Hun  186,  15  N.  Y.  S.  924;  Handsaker 
v.  Pedersen,  71  Wash.  218,  128  Pac.  230. 

Applying  for  an  extension  of  time  on  an 
obligation  with  a  knowledge  that  it  has 
been  altered  constitutes  a  ratification  of 
ihe  alteration.  Tarleton  v.  Shingler,  7  C.  B. 
812,  62  E,  C.  L.  812,  137  Eng.  Rep.  (Re- 
print) 322;  Dickson  v.  Bamberger,  107  Ala. 
293,  18  So.  290;  Bell  v.  Mahin,  69  la.  408, 
29  N.  W.  331. 

It  has  been  held  that  the  act  of  the  maker 
of  a  note  in  advising  its  purchase  after  it 
was  altered  constituted  a  ratification  of  the 
alteration,  in  an  action  on  the  note  by  the 
purchaser.     Grimstead  v.  Briggs,  4  la.  569. 

Where  a  party  makes  a  payment  on  a 
note  with  knowledge  that  the  note  has  been 


altered,  he  thereby  ratifies  the  alteration. 
Cariss  v.  Tattersall,  2  M.  &  G.  890,  40  E.  C. 
L.  677,  133  Eng.  Rep.  (Reprint)  1004 j 
Payne  v.  Long,  121  Ala.  385,  25  So.  780; 
Richardson  v.  Mather,  77  111.  App.  626, 
affirmed  178  111.  449,  53  X.  E.  321;  Prouty 
V.  Wilson,  123  Mass.  297;  Johnson  v.  John- 
son, 66  Mich.  525,  33  N.  W.  413;  Spring- 
field First  Nat.  Bank  v.  Fricke,  75  Mo 
178,  42  Am.  Rep.  397;  Wright  v.  Buck,  62 
N.  H.  656;  Ohio  Valley  Bank  v.  Lockwood, 
13  W.  Va.  392,  31  Am.  Rep.  768.  Compare 
Bakke  v.  Melby,  119  Minn.  504,  138  N.  W. 
950.  But  it  is  otherwise,  wliere  at  the  time 
of  making  the  payment  the  party  has  no 
knowledge  of  the  alteration.  Payne  v.  Long, 
121  Ala.  385,  25  So.  780;  Fraker  v.  Cullum, 
21  Kan.  555;  Fraker  v.  Little,  24  Kan.  598, 
36  Am.   Rep.  262. 

The  ratification  or  waiver  of  the  altera- 
tion of  an  instrument  may  be  shown  by 
acts  or  conduct  implying  an  assent  as  well 
as  by  an  express  ratification.-  Tarleton  v. 
Shingler,  7  C,  B.  812,  62  E.  C.  L.  812,  137 
Eng.  Rep.  (Reprint)  322;  Divide  Canal, 
etc.  Co.  V.  Tenney,  reported  in  ftdl,  post, 
this  volume,  at  page  346;  Jackson  v. 
Johnson,  67  Ga.  167;  Yocum  v.  Smith,  63 
111.  321,  14  Am.  Rep.  120;  Linington  v. 
Strong,  107  III.  295;  Limestone  Bank  v. 
Penick,  2  T.  B.  Mon.  (Ky.)  98,  15  Am.  Dec. 
136;  Pulliam  v.  Withers,  8  Dana  (Ky.) 
98,  33  Am.  Dec.  479;  Renville  County' v. 
Gray,  61  Minn.  242,  63  N.  W.  635;  Fanning 
V.  Farmers',  etc.  Bank,  8  Smedes  &  M. 
(Miss.)  139  (execution  of  deed  of  trust  to 
secure  altered  note) ;  Hagler  y.  State,  31 
Neb.  144,  47  N.  W.  692,  28  Am.  St.  Rep. 
514;  Stringfellow  v.  Petty,  14  N.  M.  14,  89 
Pac.  258;  Bradford  Nat.  Bank  v.  Taylor,  75 
Hun  297,  27  N.  Y.  S.  96;  Tilt  v.  La  Salle 
Silk  Mfg.  Co.  5  Daly  (N.  Y.)  19;  Shippen 
V.  Clapp,  29  Pa.  St.  265;  Sanders  v.  Bag- 
well, 37  S.  C.  145,  15  S-  E.  714,  16  S.  E. 
770;  James  v.  Ferd  Heim  Brewing  Co.  (Tex.) 
44  S.  W.  896;  Matson  v.  Jarvis  (Tex.)  133  S. 
W.  941;  Gray  v.  Williams  (Vt.)  99  Atl. 
735.  See  also  Washington  Bank  v.  Way,  2 
Cranch  C.  C.  249,  2  Fed.  Cas.  No.  957; 
Andrews  v.  Burdick,  62  la.  714,  16  N.  W'. 
275;  Mohlis  v.  Trauffler,  91  la.  751,  60  N. 
W.  521  (acquiescence  for  long  period  after 
knowledge  of  alteration  of  deed ) ;  Barrett 
V.  Eflfenberg,  29  Okla.  679,  119  Pac.  135. 
Compare  Conklin  v.  Wilson,  6  Ind.  209. 
Thus  in  Sanders  v.  Bagwell,  37  S.  C.  145. 
15  S.  E.  714,  16  S.  E.  770,  in  holding  that  a 
surety  was  estopped  to  rely  on  an  altera- 
tion of  the  note  sued  on,  the  court  said: 
"When  a  man  who  holds  the  money  of  another 
for  investment  on  certain  terms  that  are 
made  known  to  the  parties  seeking  the  loan 
of  such  funds,  and  when  a  note  is  presented 
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to  evidence  the  terms  of  the  loan,  and  the 
agent  discovers  that  the  note  is  not  in 
accordance  with  the  terms  of  such  invest- 
ment,  and  makes  known  wherein  such  note 
14  defective,  and  declines  to  accept  such  note 
or  part  with  the  money,  until  there  is  a 
compliance  with  the  terms  in  question,  and 
thereupon  one  of  the  proposed  borrowers 
days,  'We  will  fix  that,'  and  both  principal 
and  surety  thereupon  go  with  the  agent 
into  a  private  place  or  office,  where  the  prin^ 
cipal  writes  a  compliance,  and  the  surety 
says  Dotliing,  and  the  agent  then  accepts  the 
note  and  pays  over  the  money,  can  the  per- 
flonal  representative  of  the  surety,  who  dies 
after  the  transaction  and  before  action 
brought  on  such  contract,  altered  as  it  was, 
Buccessfully  interpose  the  defense  in  such 
suit,  that  his  intestate  (the  surety  Bag- 
well here)  was  released  from  such  contract 
by  such  alteration?  We  think  not.  We 
feel  that  the  circuit  judge  was  right  when 
in  his  charge  he  said:  *lt  is  a  question  of 
;;ood  faith,  gentlemen.  You  cannot  act  in 
such  a  way  as  to  deceive  a  man,  and  induce 
him  to  believe  a  thing,  and  act  upon  that 
thing  which  your  conduct  induced  him .  to 
believe,  and  then  claim,  you  are  not  bound 
by  it.'  Kor  can  the  statute  of  frauds  be 
invoked  to  protect  such  wrong* doing.  Very 
fortunately,  the  note  in  questi<ln  was  signed 
by  the  surety,  and  the  alteration  of  the  note 
.40  written  aad  signed  by  him  was  made  in 
bis  presence  virtually  by  his  agent  duly  -au- 
thorized thereunto/' 

So  in  Renville  County  v.  Gray,  61  Minn. 
242,  63  N.  W.  635,  the  court  held  that  sure- 
ties on  a  bond  given  to  the  board  of  county 
commissioners  to  secure  the  deposits  of  pub- 
lic funds  were  estopped  to  object  to  an 
alteration  in  the  bond,  saying:  '^he  evi- 
dence was  conflicting,  but  there  was  evidence 
in  the  case  tending  to  show  that  the  de- 
fendant Welter,  the  last  surety  to  sign, 
assrated  to  the  change,  and  that  both  of 
these  defendants  learned  within  a  short  time 
after  the  bond  was  delivered,  and  before  the 
deposits  here  in  question  were  made,  that 
the  alteration  in  the  penal  sum  had  been 
made;  but  neither  of  them  informed  the 
plaintiff,  or  any  of  its  officers,  of  the  change, 
or  objected  thereto.  There  is  no  evidence 
that  the  conduct  of  the  plaintiff  was  in- 
fluenced by  their  silence,  but  it  will  be  pre- 
sumed, for  the  presumption  is  that  the  board 
of  auditors  would  have  done  their  duty,  and 
required  a  new  bond,  if  they  had  been  in- 
formed that  the  bond  in  question  had  been 
materially  altered.  G.  S.  1894,  sec.  729. 
The  defendants  are  presumed  to  have  known' 
the  law,  yet  they  remained  silent,  and  per- 
mitted the  county  to  deposit  its  funds  with 
the  depositary   in   reliance    on    the    altered 


and  void  bond.  If  a  party  is  silent  and  fails 
to  speak  when  the  facts  and  circumstances 
of  the  case  make  it  his  duty  to  speak,  and 
the  opposite  party  is  misled  thereby  to  his 
injury,  he  is  equitably  estopped  from  assert- 
ing the  existence  of  the  fact  which  he  ought 
seasonably  to  have  disclosed." 

Similarly  in  Landwerlen  v.  \Vheeler,  106 
Ind.  523,  5  N.  £.  888,  in  holding  that  a 
party  sought  to  be  charged  on  a  church  sub- 
scription ratified  an  alteration  therein  by  the 
insertion  of  the  name  of  the  payee,  the 
court  said:  "The  evidence  very  strongly  tends 
to  show  that  after  the  subscription  list  had 
been  completed,  the  bishop  of  the  diocese 
visited  the  church,  and  at  a  meeting  where 
the  subscribes,  including  appellant,  were 
present,  announced  that  the  object  of  his 
visit  was  to  examine  the  subscription  list, 
and  thereby  determine  as  to  whether  or  not 
a  new  house  could  be  and  should  be  built; 
that  the  bishop,  before  reading  the  subscrip- 
tion paper  aloud,  announced  that  if  there 
was  any  subscriber  who  did  not  intend  to 
pay  his  subscription,  he  wanted  him  to 
answer  to  his  name,  and  give  the  reasons  for 
not  paying ;  that  after  making  this  announce- 
ment the  bishop  read  aloud  the  subscription 
paper  in  its  present  form,  and  called  the 
names  of  the  subscribers,  and  that  appellant 
made  no  response,  nor  did  any  other  sub- 
scriber; that,  relying  upon  the  subscrip- 
tions and  the  good  faith  of  the  subscribers^ 
debts  were  subsequently  contracted,  and  the 
house  built;  that  the  whple  amount  sub- 
scribed is  needed  in  the  payment  of  the  debts 
contracted  in  the  building  of  the  house;  and 
that  some  months  after  the  above  meeting, 
appellant,  at  different  times,  promised  and 
agreed  to  pay  the  amount  of  his  subscrip- 
tion. Finallr,  and  after  the  church  had  in- 
curred  debts  in  the  erection  of  the  house 
upon  the  faith  of  the  subscriptions,  appel- 
lant refused  to  pay,  upon  the  ground  that 
there  was  a  disagreement  between  his  wif«9 
and  the  priest.  ...  It  is  enough  that 
long  before  this  action  was  commenced  he 
ratified  and  adopted  the  contract  as  it  now 
exists,  and  by  his  silence  when  he  ought  to 
have  spoken,  and  by  his  promises  when  he 
might  have  objected,  he  made  the  contract 
as  it  now  exists,  his  contract.  Upon  the 
faith  of  this  contract,  the  other  party  has 
expended  money  and  incurred  debts  in  the 
building  of  the  house.  It  is  too  late  now 
for  appellant  to  repudiate  the  contract  and 
escape  liability,  upon  the  sole  ground  that 
appellee's  name  as  payee  and  treasurer  was 
inserted  in  the  blank  after  he  had  made  his 
subscription." 

In  Yocum  v.  Smith,  63  III.  321,  14  Am. 
Rep.  120,  it  was  held  that  the  negligence  of 
the  maker  of  a  note  in  leaving  a  blank  un- 
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filled  80  that  the  amount  of  the  note  was 
increased  together  with  the  fact  that  soon 
after  its  alteration  and  negotiation  the  pur- 
chaser wrote  him  a  letter  stating  that  he 
had  bought  the  note,  and  naming  the  date 
and  its  amount,  estopped  the  maker  from 
setting  up  the  alteration  as  a  defense  in  an 
action  by  the  purchaser. 

In  Jackson  v.  Johnson,  67  Ga.  167,  it 
appeared  that  an  administrator's  bond  for 
the  sum  of  $160  was  altered  shortly  after 
its  execution  by  its  obligee  so  as  to  make  the 
amount  of  the  bond  $150,000.  The  sureties 
on  the  bond  signed  it  with  the  knowledge 
and  understanding  that  the  bond  was  to  be 
for  the  larger  amount  and  the  administra- 
tion was  allowed  to  proceed  for  a  period  of 
ten  or  fifteen  years  without  any  objection. 
A  recovery  on  the  bond  against  the  sure- 
ties, for  a  sum  exceeding  the  sum  for  which 
the  bond  was  originally  made  was  affirmed 
on  the  ground  of  estoppel  and  that  the 
alteration  was  the  mere  correction  of  a 
clerical  error. 

Likewise  in  Hagler  v.  State,  31  Neb.  144, 
47  N.  W.  692,  28  Am.  St.  Rep.  614,  it 
appeared  that  a  public  officer's  bond  was 
altered  before  its  approval  by  the  erasure 
of  the  name  of  a  surety.  The  remaining 
sureties  with  knowledge  of  the  change  in 
the  bond  received  securities  from  tiie  prin- 
cipal to  indemnify  them  after  he  had  made 
a  defalcation.  It  was  held  that  they  adopted 
and  ratified  the  bond  as  altered. 

The  act  of  a  party  in  accepting  and  retain- 
ing benefits  under  a  contract  with  knowledge 
that  it  has  been  altered  will  amount  to  a 
ratification  of  the  alteration.  Martin's  Case 
V.  U.  S.  6  Ct.  CI.  216;  Davis  v.  Shafer,  60 
Fed.  764;  Barnsdall  v.  Boley,  119  Fed.  191; 
Union  Oil  Co.  v.  Mercantile  Refining  Co.  8 
Cal.  App.  768,  97  Pac.  919;  Oswego  v.  Kel- 
logg, 99  111.  590;  Canon  v.  Grigsby,  116  111. 
161,  5  N.  £.  362,  56  Am.  Rep.  769,  affimUng 
16  111.  App.  668;  Lockwood  v.  Bassett,  49 
Mich.  646,  14  N.  W.  492;  Reed  v.  Morton, 
24  Neb.  760,  40  N.  W.  282,  8  Am.  St.  Rep. 
247,  1  L.R.A.  736.  See  also  Emerson  v.  Opp, 
9  Ind.  App.  681,  34  N.  E.  840,  37  N.  E.  24. 
Compare  Decorah  First  Nat.  Bank  v.  Holau, 
63  Minn.  525,  66  N.  W.  952.  In  Union  Oil 
Co.  v.  Mercantile  Refining  Co.  supra,  in 
holding  that  the  alteration  of  a  bond  was 
ratified  under  the  circumstances  disclosed, 
the  court  said:  "The  action  is  upon  a  bond 
given  to  secure  the  payment  by  the  Mercan- 
tile Refining  Company  to  the  plaintiff  of 
the  consideration  for  oil  furnished  by  the 
latter  to  the  former.  PlaintifT  had  judg- 
ment, from  which  and  the  order  denying 
their  motion  for  a  new  trial  certain  of  the 
sureties  have  appealed.  The  main  con- 
troversy in  the  cause  grows  out  of  the  fact 
that   an  alteration   was   made   in   the   bond 


after  it  had  been  signed,  but  before  it  was 
delivered  to  and  accepted  by  plaintifi'.  The 
change  was  made  by  one  of  the  sureties — 
not  an  appellant — who  added  the  word  'ser- 
erally'  making  the  bond  in  form  ^joint  and 
several'  instead  of  'joint'  as  before  the  addi- 
tion. .  .  .  Again,  it  is  foimd  by  the 
court  and  the  evidence  is  sufficient  to  sup- 
port it  'that  on  said  2d  day  of  February, 
1903,  and  while  deliveries  as  aforesaid  were 
being  made  by  plaintiff  to  defendant  corpo- 
ration, said  defendants  and  each  of  them 
knew  that  plaintiff  was  ignorant  of  the  facts 
connected  with  the  said  alteration,  but  be- 
lieved that  said  alteration  had  been  made 
by  the  authority  and  with  the  consent  and 
knowledge  of  all  of  said  defendants.  That 
said  defendants  did  not  nor  did  any  or 
either  of  them  notify  or  inform  plaintiff 
that  any  alteration  had  been  made  in  said 
bond  without  their  knowledge  or  authority, 
or  against  their  consent,  or  that  said  bond 
was  for  any  reason  invalid,  or  any  of  the 
facts  or  claims  respecting  the  said  altera- 
tion therein  other  than  the  alteration  was 
made  with  the  authority  of  all  persons  sign- 
ing said  bond,'  etc.  In  other  words,  we  have 
a  familiar  illustration  of  the  principle  of 
estoppel.  It  is  sufficiently  pleaded — if  neces- 
sary to  plead  it  in  anticipation  of  the  possi- 
ble defense  of  unauthorized  modification  of 
the  original  bond — it  is  warranted  by  the 
evidence  and  properly  found  by  the  court. 
The  rule  is  just  and  supported  by  the  au- 
thorities that  where  a  document  has  been 
altered  and  notice  of  such  alteration  is 
brou^t  to  the  attention  of  the  parties  affect- 
ed, it.  is  their  duty  to  disavow  it  at  once, 
or  within  a  reasonable  time  after  learning 
thereof,  or  they  are  bound  by  the  docum^it 
as  altered.  ...  It  is  plain  here  that 
since  plaintiff  was  furnishing  the  oil  on 
the  strength  of  the  bond  it  was  the  duty 
of  appellants  to  notify  respondent  immedi- 
ately of  any  change  in  the  terms  of  the  bond 
within  their  knowledge  and  not  authorized  by 
them."  And  in  Lockwood  v.  Bassett,  49  Mich. 
546,  14  N.  W.  492,  it  was  held  that  a  grantor 
ratified  the  alteration  of  a  deed  by  the  inser- 
tion in  a  blank  therein  of  the  name  of  a 
grantee.  The  court  said :  "Even  if  the  blanks 
were  filled  up  after  delivery,  the  grantor,  if  ho 
claimed  the  benefit  of  accompanying  and 
related  contracts,  would  thereby  make  the 
deed  as  completed  his  own  and  preclude  him- 
self from  objecting  to  the  invalidity  after- 
wards." 

So  in  Oswego  v.  Kellogg,  99  111.  590,  it 
was  held  that  the  obligors  in  an  appeal  bond 
ratified  an  alteration  therein  by  availing 
themselves  of  the  appeal. 

It  has  been  held  that  where  a  party  to  an 
altered    instrument    denies    his    liability    on 
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specified  gjrounds,  whicli  do  not  iniclnde  a 
denial  of  its  validity  because  of  the  altera- 
tion, he  will  be  estopped  from  defending 
an  action  on  the  instrument  on  that  ground. 
Davis,  etc.  Bldg.  etc.  Co.  v.  Dix,  64  Fed. 
406.  See  also  Isaacs  v.  Grothe,  29  N.  Bruns. 
420.  **One  who  refuses  to  carry  out  a  con- 
tract on  the  ground  of  specified  misrepre- 
sentation would  be  estopped  from  after- 
wards raising  the  objection  that  the  contract 
had  been  altered."  Davis,  etc.  Bldg.  etc.  Co. 
V.  Dix,  supra. 

Persons  Bound. 

A  ratification  or  waiver  of  the  alteration 
of  an  instrument  binds  only  the  parties  who 
have  participated  in  the  ratification  or 
waiver.  Paton  v.  Winter,  1  Taunt.  420, 
127  £ng.  Rep.  (Reprint)  896;  Smith  v.  U. 
S.  2  Wall.  219,  17  U.  S.  (L.  ed.)  788;  Inglish 
V.  Breneman,  9  Ark.  122,  47  Am.  Dec.  735; 
Limestone  Bank  v.  Penick,  2T.  B.  Mon.  (Ky.) 
98,  15  Am.  Dec.  136;  Matlock  v.  Wheeler, 
29  Ore.  64,  40  Pac.  5,  43  Pac.  867;  Shiffer 
V.  Mosier,  225  Pa.  St.  552,  17  Ann.  Cas. 
758,  74  Atl.  426,  24  L.R.A.(N.S.)   1155. 

PUBADING  AND  PbAOTICB. 

Where  a  party  seeks  to  hold  another  liable 
on  an  altered  instrument  by  reason  of  the 
latter's  waiver  or  ratification  of  the  altera- 
tion, he  must  set  up  the  ratification  in  his 
pleadings.  Sibley  v.  Fisher,  7  Ad.  &  £1. 
444,  34  £.  C.  L.  139;  Erickson  v.  Oakland 
First  Nat.  Bank,  44  Neb.  622,  62  N.  Ws 
1078,  48  Am.  St.  Rep.  753,  28  L.R.A.  677; 
Wayne  County  Nat.  Bank  v.  Kneeluid 
(Okla.)  161  Pac.  193;  Bolt  y.  State  Sav. 
Bank  (Tex.)  179  S.  W.  1119.  And  see  the 
reported  case.  See  also  Whitesides  v.  North- 
em  Bank,  10  Bush  (Ky.)  501,  19  Am. 
Rep.  74. 

The  burden  of  proof  to  show  the  ratifica- 
tion or  waiver  of  the  alteration  of  an  in^ 
strument  is  on  the  party  relying  on  it. 
Washington  Bank  v.  Way,  2  Cranch  C.  C. 
249,  2  Fed.  Cas.  No.  957;  Towles  v.  Tanner, 
21  App.  Cas.  (D.  C)  530;  Eggemann  v,  Nut- 
'ter,  155  111.  App.  390;  Bell  v.  Mahin,  69  la. 
408,  29  N.  W.  331;  State  v.  Findley,  101  Mo. 
368,  14  S.  W.  111. 

Where  a  bond  sued  on  and  pleaded  con- 
tained interlineations  and  its  execution  was 
admitted  by  the  defendants  it  was  held  that 
they  could  not  afterwards  be  heard  to  deny 
its  execution.  Kleeb  v.  Bard,  12  Wash.  140, 
40  Pac.   733. 

In  Towles  v.  Tanner,  21  App.  Cas.  (D. 
C.)  530,  it  was  held  that  evidence  that  the 
maker  of  a  note  sued  on  was  the  agent  of 
the  indorsers  of  the  note  for  the  purpose  of 
raising  money  for  an  enterprise  in  which 
they  were  all  interested  was  inadmissible  on 


the  issue  as  to  the  acknowledgment  of  the 
validity  of  the  note  by  the  indorsees  after 
its  alteration  by  the  makers. 

The  ascertainment  of  the  facts  relied  on 
to  show  a  waiver  or  a  ratification  of  an 
alteration  in  an  instrument  is  for  the  jury. 
Dickson  v.  Bamberger,  107  Ala.  293,  18  So. 
290;  Holyfield  v.  Harrington,  84  Kan.  760, 
115  Pac.  546,  39  L.R.A.(N.S.)  131;  Lammers 
V.  White  Sewing  Mach.  Co.  23  Mo.  App.  471 ; 
Wilson  V,  Jamieson,  7  Pa.  St.  126;  Gray  v. 
Williams  (Vt.)  99  Atl.  735;  North  v.  Henne- 
berry,  44  Wis.  306.  But  it  is  for  the  court 
alone  to  pass  on  the  legal  sufficiency  of  the 
facts  to  constitute  a  ratification.  Dickson 
v.  Bamberger,  107  Ala.  293,  18  So.  290.  So 
the  legal  effect  of  a  writing  relied  on  to  show 
a  ratification  is  a  question  of  law  for  the 
court.  Holyfield  v.  Harrington,  84  Kan. 
760,  115  Pac.  646,  39  L.R.A-(N.S.)   131. 

Ratification  Ipy  Party  Enforcing  Inatru^ 

ment. 

While  an  alteration  by  a  stranger  does  not 
ordinarily  avoid  the  instrument  (see  1  R.  C. 
L.  tit.  Alteration  of  Instruments,  p.  983)  a 
person  by  suing  on  an  instrument  in  its 
altered  form  thereby  ratifies  and  affirms  an 
alteration  thereof  by  a  stranger  and  cannot 
recover  on  the  instrument  if  the  alteration 
was  made  without  the  consent  of  the  party 
sought  to  be  charged.  Eckert  v.  Louis,  84 
Ind.  99;  Dover  v.  Robinson,  64  Me.  183; 
Kelly  V.  Thuey,  143  Mo.  422,  45  S.  W. 
300;  Bremen  Bank  v.  Umrath,  42  Mo*  App. 
525;  Paul  V.  Leeper,  98  Mo.  App.  515,  72  S. 
W.  715;  Perkins  Windmill,  etc.  Co.  v.  Till- 
man, 55  Neb.  652,  75  N.  W.  1098;  Fulmer 
V.  Seitz,  68  Pa.  St.  237,  8  Am.  Rep.  172; 
Bowser  v.  Cole,  74  Tex.  222,  11  S.  W.  1131. 
And  see  the  reported  case.  See  also  Collins 
V.  Makepeace,  13  Ind.  448;  American  Trust, 
etc.  Bank  v.  Perkins,  108  Miss.  834,  67  So. 
481.  Thus  in  Dover  v.  Robinson,  supra,  in 
applying  the  foregoing  principle  the  court 
said:  "Upon  the  testimony  here  reported 
the  question  seems  to  be  whether  the  in- 
habitants of  a  town  can  maintain  an  action 
against  the  sureties  upon  a  collector's  bond 
originally  given  in  the  penal  sum  of  twenty- 
five  hundred  dollars  when  said  penal  sum 
has  been  altered  by  the  principal  in  the 
bond,  since  its  delivery,  with  the  knowledge 
and  consent  of  the  selectmen  of  the  town, 
from  twenty- five  hundred  to  twenty -five 
thousand  dollars,  without  the  knowledge  of 
^  the  sureties,  and  in  the  absence  of  all  proof 
'  of  a  subsequent  ratification  by  them.  .  .  . 
Whatever  might  have  been  thought  of  the 
elaborate  and  ingenious  effort  of  counsel  to 
■  establish  the  position,  that  the  inhabitants 
V  of  the  town  ought  not  to  be  affected  by 
.^.what  he  claims  to  have  been  the  unauthor- 
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ized  act  of  their  agents,  if  tliey  had  brought 
suit  on  the  bond  as  originally  given,  it  can 
hardly  avail  when  we  find  that  the  first 
count  in  the  writ  asserts  the  giving  of  a 
bond  by  the  defendants  in  the  sum  of  twenty- 
five  thousand  dollars.  The  plaintiff  corpo- 
ration seems  to  have  been  ready  to  avail 
itself  of  the  alteration  if  it  passed  un- 
noticed. They  can  do  so  only  at  the  hazard 
of  losing  the  benefit  of  their  bond  altogether. 
.Asserting  a  claim  here  upon  the  bond  in  its 
altered  condition,  they  must  be  held  to  have 
ratified  the  act  of  their  selectmen  in  permit- 
ting the  alteration  and  to  stand  in  the  same 
position  as  a  private  corporation  or  an  in- 
dividual does,  in  bringing  suit  upon  an 
altered  instrument." 

But  the  rule  heretofore  stated  that  a  per- 
son by  suing  on  an  instrument  in  its  altered 
state  thereby  adopts  an  alteration  thereof 
by  a  stranger  and  avoids  the  instrument 
does  not  apply  where  he  has  no  knowledge 
of  the  alteration  at  the  time  of  the  bring- 
ing of  the  suit.  Orlando  v.  Gooding,  34 
Fla.  244,  15  So.  770;  Bucklen  v.  Huflf,  53 
Ind.  474;  Roenig  v.  Duff,  13  W.  N.  C. 
(Pa.)  127;  Port  Huron  Engine,  etc.  Co.  v. 
Sherman,  14  S.  D.  461,  85  N.  W.  1008;  Bige- 
low  V.  Stilphen,  35  Vt.  521.  Nor  doea 
the  rule  apply  where  the  action  is  brought  on 
the  instrument  as  it  was  originally  exe- 
cuted. Kingan  v.  Silvers,  13  Ind.  App.  80, 
37  N.  E.  413;  Wyckoff  v.  Johnson,  2  S.  D. 
91,  48  N.  W.  837;  Port  Huron  Engine,  etc. 
Co.  V.  Sherman,  14  S.  D.  4«1,  85  N.  W.  1008. 
See  also  Fry  v.  Jenkins,  173  111.  App.  486, 
wherein  it  appeared  that  after  the  execu- 
tion of  a  note  and  mortgage  they  were  sent 
for  inspection  and  recordation  to  the  attor- 
ney of  the  holder  of  the  mortgage.  The 
attorney  discovered  a  mistake  in  the  dates 
of  the  instruments  and  without  any  direc- 
tion by  either  of  the  parties  thereto  changed 
the  dates.  It  was  held  that  a  suit  on  the 
instruments,  the  bill  setting  forth  the  facts 
and  circumstances  of  the  alteration,  praying 
a  correction  of  the  mistake  and  a  fore- 
closure of  the  mortgage  or  in  the  alternative 
a  foreclosure  of  the  original  mortgage,  was 
not  a  ratification  of  the  alteration  making 
the  Iniftruments  void. 
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Alteration  of  lastnuneiits  —  RatUlea- 
tioa  of  AlteratioiL. 

A  material  alteration  in  a  written  instru- 
ment may  be  expressly  or  impliedly  ratified 
after  it  has  been  executed  and  delivered,  and, 
if  so  ratified,  will  bind  the  parties. 

[See  note  at  end  of  this  case.] 

Saa&e. 

Plaintiff,  in  May,  1902,  quitclaimed  to  de- 
fendant's assignor  all  plaintiff's  interest  in  a 
right  of  way  for  the  C.  ditch,  with  all  ri^^ts 
to  the  appropriation  of  water  and  any  and 
all  interests  therein.  Thereafter  plaintiff  ex- 
ecuted a  written  contract  by  which  it  as- 
signed unto  the  D.  Ditch  Company  the  entire 
one-third  interest  in  and  to  all  the  rights, 
privileges,  and  franchises  pertaining  to  and 
secured  for  the  appropriation  of  water  from 
Sand  and  Deadman  creeks  in  Larimer  county 
(and  also  all  of  the  rights,  privileges,  and 
franchises  pertaining  to  and  secured  by  the 
appropriation  of  water  from  the  C.  creek  in 
such  county).  By  the  same  contract  the 
ditch  company  agreed  to  deliver  to  plaintiff 
sufficient  water  to  irrigate  his  lands  and  to 
pay  plaintiff  for  one-third  of  tiie  water  car- 
ried by  the  C.  and  the  D.  ditches,  except 
that  furnished  plaintiff.  Before  delivery  of 
the  contract,  the  portion  in  parenthesis  was 
erased  by  the  president  of  the  ditch  company 
for  the  reason  that  it  ''was  never  in  the 
agreement."  Plaintiff  recorded  the  contract 
and  the  letter  accompanying  it,  and  for  four 
years  thereafter  made  no  claim  to  any  in- 
terest in  the  water  flowing  in  the  C.  ditch, 
during  which  time  the  ditch  company's  pro- 
ject was  continued  to  completion.  It  is  held 
that  plaintiff  was  thereafter  estopped  to  ob- 
ject to  the  alteration  of  the  contract. 

[See  note  at  end  of  this  case.] 

Estoppel  — >  laducins  Belief  in  Comsemt. 

Where  a  party  by  conduct  has  intimated 
that  he  consents  to  an  act  which  has  been 
done  or  will  offer  no  opposition  thereto, 
though  it  could  not  have  been  lawfully  done 
without  his  consent,  and  he  thereby  induces 
others  to  do  that  from  which  they  otherwise 
might  have  abstained,  he  cannot  question  the 
legality  of  the  action  to  the  prejudice  of 
those  who  have  acted  on  the  fair  inference 
to  be  drawn  from  his  conduct. 

IrrisAtion     •—     Contract     for     Water 
RislitB  — >  Comstmotion. 

Plaintiff  transferred  to  an  irrigation  com- 
pany certain  water  rights  under  a  contract 
providing  that  the  purchaser  agreed  to  meas- 
ure the  water  which  might  be  secured  by 
certain  ditches,  determine  what  was  the  full 
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one-third  thereof,  and  pay  plaintiff  annually 
$6  per  million  cubic  feet  for  all  of  the  third 
of  the  water  delivered  by  these  ditches  in 
excess  of  the  one  amount  furnished  for  the 
irrigation  of  piaintilTs  land.  It  is  held  that, 
imder  such  contract,  plaintiff  was  only  en- 
titled to  one-third  of  the  water  derived  from 
the  appropriations  which  he  transferred,  and 
hence  could  nut  object  to  the  ditch  company's 
deduction  from  the  volume  carried  by  one  of 
the  ditches  for  water  derived  from  another 
appropriation. 

Coatraetfl  —  Pleading  —  Plea  by  De- 
fendant of  Clianse  in  Contract. 

In  an  action  on  a  contract,  defendant  was 
not  required  to  plead  evidence  to  establish 
the  contract,  but,  having  pleaded  the  instru- 
ment eluimed  by  it  to  establish  the  contract, 
was  entitled  to  show  that  such  instrument, 
was  prepared  and  assented  to,  with  the' 
changes  therein,  after  the  contract  relied  on 
by  plaintiff  had  been  executed. 

Appeal  from  district  court,  Larimer  county : 
Gamble,  Judge. 

Action  by  Rollin  Q.  Tenney,  plaintiff, 
against  Divide  Canal  and  Reservoir  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Modified. 

James  W.  M'Creery  and  Donald  C.  M'Creery 
for  appellant. 
Lee  i  Ayleewarth  lor  appellee. 

[15]  Gabbbbt,  J. — ^Appellee,  as  plaintiff, 
brought  suit  against  appellant,  as  defendant. 
His  complaint  included  several  causes  of  ac- 
tion. There  was  judgment  for  plaintiff  and 
defendant  appeals. 

The  first  cause  of  action  was  to  quiet  plain- 
tiff's title  to  an  interest  which  he  claimed  in 
water  delivered  by  means  of  the  Columbine 
ditch,  and  was  based  on  a  contract  between 
plaintiff  and  the  Divide  Ditch  Company,  dat- 
ed November  2l8t,  1901,  wherein  it  was  re- 
cited that  the  ditch  company,  in  considera- 
tion of  certain  acts  therein  specified  to  be 
performed  by  plaintiff,  agreed  to  deliver  him, 
free  of  all  expense,  water  sufficient  for  the 
irrigation  of  lands  particularly  described. 
The  contract  further  recited  that  the  com- 
pany agreed  to  measure  the  water  which 
might  be  secured  by  the  Divide  and  Colum- 
bine ditches  and  determine  what  was  the  full 
one-third  of  such  water  and  pay  plaintiff 
annually  on  the  1st  day  [16]  of  November 
of  each  year  $6.00  per  million  cubic  feet  for 
all  of  the  one-third  of  the  water  delivered  by 
these  ditches  in  excess  of  the  amount  fur- 
nished for  the  irrigation  of  plaintiff's  land. 
The  contract  also  recited  that  plaintiff,  in 
consideration  of  the  covenants  on  the  part 
of  the  defendant: 


'*By  these  presents  does  sell,  convey  and 
assign  unto  the  said  Divide  Ditch  Company 
the  entire  undivided  one-third  interest  in 
and  to  all  of  the  rights,  privileges  and  fran- 
chises pertaining  to  and  secured  by  the  ap- 
propriations of  water  by  said  company  from 
those  streams  known  as  Sand  creek  and  Dead- 
man  creek  in  said  Larimer  county  (and  also 
all  of  the  rights,  privileges  and  franchises 
pertaining  to  and  secured  by  the  appropria- 
tion of  water  from  the  Columbine  creek  in 
said  Larimer  county)." 

This  contract  is  somewhat  inartificial  and 
ambiguous  but  it  appears  therefrom,  and 
from  the  testimony,  that  plaintiff  was  tlie 
owner  of  an  interest  in  the  property  conveyed, 
and  that  the  consideration  for  such  convey- 
ance was  the  covenant  on  the  part  of  the 
Divide  Ditch  Company  to  deliver  him  one- 
third  of  the  water  annually  derived  from  the 
appropriations  mentioned  in  the  contract,  for 
the  irrigation  of  his  land  therein  described, 
and  in  case  he  did  not  use  or  require  all  of 
this  volume  he  was  to  receive  $6.00  per  mil- 
lion cubic  feet  for  the  difference  between  the 
amount  he  used  to  irrigate  his  land,  and  the 
full  one-third  of  the  water  obtained  and  di- 
verted each  year  from  these  sources.  About 
February  15th,  1904,  the  Divide  Ditch  Com- 
pany transferred  the  rights  acquired  under 
the  contract  to  the  defendant  company.  The 
defendant  denied  the  contract  as  pleaded, 
which  was  set  out,  haeo  verba,  in  the  com- 
plaint, and  set  up  as  the  contract  between  the 
parties  an  agreement  which  contains  no  ref- 
erence to  the  Columbine  ditch.  It  appears 
from  the  testimony  that  the  contract  set  out 
by  the  plaintiff  was  taken  by  the  late  Gover- 
nor Eaton,  then  the  president  of  the  Divide 
Ditch  Company.  November  4th,  1902,  plain- 
tiff wrote  a  letter  to  Eaton,  in  which  he 
stated: 

[17]  "I  am  compelled  to  again  ask  you  for 
the  contract  relative  to  the  Sand  Creek  ditch." 

A  few  days  later  Eaton  replied: 

"Inclosed  please  find  contract  as  requested. 
I  went  to  the  County  Clerk's  records  this 
morning  and  failed  to  find  the  recorded  con- 
tract. Then  I  came  up  here  and  found  the 
contract  that  I  had  and  in  that  contract  the 
Columbine  was  included  and  I  have  taken 
the  liberty  to  scratch  it  out  as  that  was 
never  in  our  agreement." 

The  erasures  made  covered  that  portion  of 
the  contract  as  above  quoted  enclosed  in 
parenthesis  and  also  all  reference  to  the  Co- 
lumbine ditch  in  other  parts  of  the  instru- 
ment. January  11th,  1907,  plaintiff  recorded 
the  contract  sent  by  Eaton  with  the  erasures 
as  made  by  him  and  also  the  letter  written 
by  Eaton.  The  only  difference  between  the 
contracts  pleaded  by  the  respective  parties 
is  that  in  the  one  relied  upon  by  plaintiff  it 
is  pleaded  as  though  no  erasures  had  been 
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made  while  on  the  part  of  the  defendant  it 
was  claimed  that  the  contract  between  them 
waa  the  one  in  which  the  erasures  were  made. 
The  question  thus  presented  is,  which  was 
the  true  contract  between  the  parties,  that 
is,  whether  the  contract  as  changed  by  the 
erasures  is  the  one  by  which  the  plaintiff  is 
bound,  or  whether  the  defendant  is  bound  by 
the  contract  as  originally  drafted.  This  be- 
comes important,  for  the  reason  that  plain- 
tiff, under  the  contract  as  originally  drafted 
was  entitled  to  one-third  of  all  the  water 
carried  annually  by  the  divide  ditch,  from 
the  appropriations  he  conveyed,  including  the 
volume  diverted  through  the  Columbine  ditch, 
from  its  appropriations,  when,  under  the  con- 
tract after  the  erasures  were  made  all 
consideration  of  that  ditch  and  its  appropria- 
tions would  be  excluded.  Whether  then  plain- 
tiff was  or  was  not  entitled  to  one-third  of 
the  water  diverted  by  the  Columbine  ditch 
depends  upon  whether  he  is  bound  by  the 
contract  after  it  was  changed  by  the  erasures 
made  by  Eaton.  This  must  be  determined 
from  the  facts  and  the  principles  of  law  ap- 
plicable thereto. 

Plaintiff  and  one  Wilson  commenced  the 
construction  [18]  of  a  ditch,  the  purpose  of 
which  was  to  divert  water  from  the  creeks 
named  in  the  contract  into  the  Cache  La 
Poudre  river.  Before  this  work  was  com- 
pleted Wilson  conveyed  a  part  of  his  interest 
in  the  system  to  the  Divide  Ditch  Company 
and  the  remainder  to  plaintiff.  Later  plain- 
tiff entered  into  the  contract  set  out  in  his 
complaint.  As  above  stated,  all  reference  to 
the  Columbine  ditch  and  its  appropriations 
were  thereafter  stricken  from  this  contract 
by  Eaton.  It  does  not  appear  that  plaintiff, 
when  he  received  the  contract  from  Eaton, 
in  which  all  reference  to  the  Columbine  ditch 
and  its  appropriations  were  erased,  objected 
to  the  erasures,  although  his  attention  was 
directly  called  to  them  by  the  letter  accom- 
panying it;  the  reason  for  the  erasure  being, 
as  stated  in  the  letter,  that  the  Columbine 
ditch  "was  never  in  our  agreement."  The 
Divide  Ditch  Company  commenced  to  con- 
struct the  ditch  intended  to  utilize  the  pur- 
chase from  Wilson  and  plaintiff,  but  it  was 
not  entirely  completed  until  after  February, 
1904,  at  which  date  it  was  conveyed  to  the 
defendant  company  and  thereafter  fully  com- 
pleted by  the  latter.  It  appears  that  plaintiff 
was  aware  of  the  work  being  carried  on  by 
defendant  and  its  predecessor  and  that  the 
first  objection  be  made  to  the  erasures  was 
in  November,  1906,  when  a  statement  show- 
ing the  amount  of  water  run  in  the  ditch, 
which  did  not  mention  the  Columbine,  was 
handed  to  him.  It  also  appears  that  on  May 
Iftt.  1902,  by  quit-claim  deed  recorded  five 
days  later,  he  conveyed  to  Eaton,  as  recited 
therein : 


**The  right  of  way  for  that  c^Mlite  ditch 
known  as  the  Columbine  ditch,  located  in 
section  twenty-six  in  Tp  10  N  R  75  West 
with  all  rights  to  the  appropriation  of  water 
and  any  and  all  interests  therein." 

This  is  the  same  property  which  he  claimed 
was  included  in  the  contract  as  originally 
drafted.  By  mesne  conveyances  the  righta 
thus  acquired  by  Eaton  became  vested  in  the 
defendant. 

A  material  alteration  in  a  written  instru- 
ment  may  be  ratified  after  it  has  been  execut- 
ed and  delivered,  and  if  so  ratified  will  bind 
the  parties;  7  Am.  &,  Eng.  Encyc.  [19]  of 
Law  144.  Ratification  may  be  express  or 
it  may  arise  by  implication.  If  it  is  to  be 
implied,  facts  must  be  established  from  which 
*it  necessarily  results;  Idem.  Plaintiff  did  not 
expressly  assent  to  the  change  in  the  contract 
and  the  question  therefore  is,  did  he  impliedly 
do  so?  He  knew  of  the  change  but  did  not 
object.  He  knew  that  after  the  change  work 
was  being  prosecuted  on  the  ditch  system  by 
his  vendee,  and  its  successor,  the  defendant. 
He  remained  silent  for  about  four  years  and 
then,  when  a  statement  was  rendered  showing 
the  volume  of  water  he  was  entitled  to  re- 
ceive royalty  upon,  which  excluded  the  Colum- 
bine ditch,  objected  for  the  first  time  by 
claiming  that  he  should  be  paid  for  water 
diverted  by  the  Columbine  ditch. 

Prior  to  the  change  he  had  parted  with 
his  interest  in  the  Columbine  ditch  by  con- 
veyance to  Eaton.  This  situation  explains 
his  silence  and  clearly  manifested  an  inten- 
tion on  his  part  to  ratify  the  contract  as 
changed,  for  the  very  obvious  reason  that 
the  facts  as  they  existed  at  the  time  of  the 
change  required  that  the  Columbine  ditch 
should  be  excluded  from  the  contract.  With- 
out any  objection  from  plaintiff  relative  to 
the  change,  th  editch  system  was  completed 
by  the  defendant  and  its  predecessor.  The 
silence  of  the  plaintiff  in  these  circumstanceis 
would  naturally  cause  the  Divide  company  as 
well  as  the  defendant  to  conclude  that  the 
work  of  completing  the  system  was  being^ 
prosecuted  with  the  understanding  on  their 
part  and  the  part  of  the  plaintiff  that  the 
contract  as  modified  by  the  erasiires  evidenced 
the  agreement  between  them  and  calls  for 
the  application  of  the  legal  maxim  that,  ''He 
who  is  silent  appears  to  consent." 

It  is  settled  law  that  if  a  party  by  conduct 
has  intimated  that  he  consents  to  an  act 
which  has  been  done,  or  will  offer  no  opposi- 
tion to  it,  although  it  could  not  have  law- 
fully done  without  his  consent;  and  he  there- 
by induces  others  to  do  that  from  which  they 
otherwise  might  have  abstained,  he  cannot 
question  the  legality  of  the  act  he  has  so 
sanctioned  to  the  prejudice  of  those  who  have 
acted  on  the  fair  inference  to  be  drawn  [20] 
from   his   conduct.     Truesdail    v.   Ward,    24 
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Mick.  117.  We  must  therefore  hold  from 
the  undisputed  facts  that  plaintiff  assented 
to  the  change  in  the  contract  made  by  the 
erasures  and  is  bound  thereby  as  it  read 
after  this  change  was  made. 

The  trial  court,  however,  held  by  the  judg- 
ment rendered  that  the  contract  without  the 
erasures  was  the  agreement  between  the 
parties,  and  decreed  that  plaintiff's  right  to 
water  diverted  by  the  Columbine  ditch  be 
quieted,  and  assessed  damages  for  the  failure 
of  defendant  to  account  to  and  pay  him  for 
his  share  of  the  water  carried  in  this  ditch. 
This  we  think  was  error  for  the  reasons  above 
stated. 

Plaintiff  also  claimed  and  was  awarded 
damages  upon  the  ground  that  for  the  years 
1906  and  1907  the  defendant,  without  author- 
ity, had  deducted  from  the  volume  carried 
by  the  Divide  ditch  48  cubic  feet  per  second 
of  time,  and  for  the  year  1908,  21  cubic  feet, 
thus  reducing  the  volume  to  which  the  plain- 
tiff claimed  he  was  entitled  to  be  paid  for 
under  his  contract  with  the  company.  The 
testimony  discloses  that  this  water  did  not 
belong  to  the  company,  nor  was  it  diverted 
for  its  use  but  tliat  it  represented  water  from 
appropriations  made  in  Wyoming,  which  one 
Bruce  G.  Katon  claimed  to  have  purchased, 
and  that  it  was  carried  through  the  ditch 
system  of  defendant  for  his  use  and  benefit. 
It  may  be  that  Eaton  was  without  right  to 
this  water  and  could  not  lawfully  divert  it, 
but  this  is  immaterial.  Plaintiff  certainly 
was  not  entitled  to  any  portion  of  it  except 
he  established  that  it  belonged  to  the  com- 
pany.  This  he  failed  to  do.  Independent 
of  this,  plaintiff  is  precluded  from  asserting 
any  claim  to  this  water,  for  the  reason  that 
the  contract  does  not  contemplate  that  he  was 
to  share  in  water  except  from  the  appropria- 
tions which  he  transferred. 

The  remaining  question  relates  to  the  judg- 
ment awarding  damages  on  the  third  cause 
of  action.  The  averments  of  the  complaint 
with  respect  to  this  cause  are  to  the  effect 
that  for  the  year  1905  the  defendant  request- 
ed the  plaintiff  to  rent  a  sufficient  number 
of  shares  [21]  of  the  North  Poudre  Irrigation 
Company  stock  for  the  proper  irrigation  of 
his  land,  described  In  the  contract  between 
himself  and  the  Divide  company;  that,  acting 
on  this  request,  he  rented  such  stock  at  an 
expense  of  $350.00,  which  defendant  has  re- 
fused to  pay.  The  court  found  in  favor  of 
plaintiff  on  this  cause  of  action.  Without 
going  into  details  we  think  the  testimony  sus- 
tains the  agreement  pleaded  and  that  the 
judgment  of  the  court,  awarding  the  plaintiff 
the  amount  of  the  obligation  he  incurred  in 
renting  the  stock,  is  supported  by  the  evi- 
dence. Tlie  judgment  of  the  district  court 
on  this  cause  of  action  is  affirmed. 


£xcept  as  to  this  cause  of  action  the  judg- 
ment of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in 
harmony  with  the  views  expressed  in  this 
opinion. 

Two-thirds  of  the  costs  in  this  court  will 
be  taxed  to  appellee  and  one-third  to  appel- 
lant. 

Judgment  affirmed  in  part  and  reversed  in 
part,  and  the  cause  remanded. 

Musser,  C.  J.  and  Hill,  J.  concur. 

On  Petition  for  Rehearing. 

Gabbebt,  J. — In  their  brief  for  r^earing 
counsel  for  plaintiff  contend,  that  under  the 
pleadings  the  question  of  his  consent  to  the 
changes  in  the  contract  was  not  presented  be- 
cause defendant  did  not  plead  a  substitute 
agreement  or  the  assent  of  plaintiff  to  the 
erasures.  By  answer,  the  defendant  denied 
the  contract  set  out  of  the  complaint,  and 
pleaded  haeo  verba,  the  contract  upon  which 
it  relied.  Evidence  to  establish  a  contract 
need  not  be  pleaded.  Defendant  having  spe- 
cifially  set  up  the  contract  upon  which  it 
relied  could  show  that  this  instrument  was 
the  [22]  one  between  the  parties  by  assent 
to  changes  in  the  contract  relied  upon  by 
plaintiff  after  it  was  executed,  for  the  reason 
that  this  was  merely  testimony  to  establish 
the  contract  pleaded  by  defendant. 

From  the  testimony  the  Wyoming  water  is 
in  no  sense  involved.  Plaintiff's  rights  are 
confined  to  the  appropriations  he  transferred 
and  as  defined  in  his  contract.  His  contract 
does  not  purport  to  give  him  any  other  in- 
terest. It  is  therefore  wholly  immaterial 
from  what  source  or  by  what  means  addition- 
al water  is  secured  by  defendant  or  carried 
through  its  ditch,  so  long  as  by  so  doing 
plaintiff's  rights  under  his  contract  are  not 
infringed,  or  defendant  does  not  refuse  to 
comply  with  the  terms  and  conditions  of  that 
contract  to  his  damage. 

We  have  determined  the  case  on  the  record 
before  us,  but  this  does  not  preclude  either 
party  on  retrial,  from  introducing  competent 
testimony  which  might  establish  facts  differ- 
ent from  those  now  presented. 

The  petition  for  rehearing  is  denied. 

Rehearing  denied. 

Musser,  C.  J.,  and  Hill,  J.,  concur. 

NOTE. 

The  reported  case  holds  that  a  person  hav- 
ing knowledge  of  the  previous  alteration  of 
an  instrument  to  which  he  is  a  party  may 
impliedly  as  well  as  expressly  assent  to  the 
alteration.  The  subject  of  ratification  or 
waiver  of  an  alteration  of  an  instrument 
is  discussed  in  the  note  to  Smith  v.  Barnes, 
reported  ante,  this  volume,  at  page  330. 
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COHEN 

V. 

PHILADEI«PHIA  RAPID  TRANSIT 

COMPANY. 

PenoBylvania  Supreme  Court — May  26,  1916 

250  Pa,  St,  16;  96  Ail.  316. 

Trial  —  Pliysical  Ezamiaatioii  of  Party 
—  Disoretion  of  Court. 

Where  plaintiff  had  been  examined  by  two 
physicians  representing  defendant  company 
prior  to  the  trial  of  an  action  for  personal . 
injuries,  and  there  was  no  evidence  that  she 
or  her  physicians  deceived  the  examining 
doctor,  it  is  not  an  abuse  of  discretion  to 
refuse  request  by  defendant  for  examination 
of  plaintiff  at  the  time  of  the  trial. 

[See  note  at  end  of  this  case.] 

Withdrawing  Juror  —  Surprise  —  Eri- 
denoe  as  to  Nature  of  Injuries. 

Where  plaintiff  was  injured  internally,  it 
is  not  an  abuse  of  discretion  to  refuse  to 
withdraw  a  juror,  after  defendant  claimb 
Hurprise  because  there  was  no  allegation  in 
Htatement  of  claim  of  an  internal  injury, 
where  no  bill  of  particulars  was  asked  for, 
and  the  statement  is  broad  enough  to  cover 
the  injuries  proved  at  the  trial. 

Appeal  from  Court  of  Common  Pleas,  Num- 
ber 1,  Philadelphia  county:    Breot,  Judge. 

Action  by  Eva  Cohen,  plaintiff,  against 
Philadelphia  Rapid  Transit  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affibmed. 

• 

Sidney  Young  for  appellant. 
Henry  J.  Scott  for  appellee. 

[16]  MoscHZiSKEB,  J. — On  September  3, 
1908,  Eva  Cohen,  a  single  woman,  twenty-one 
years  old,  was  a  passenger  on  a  car  of  defend- 
ant company  which  came  into  collision  with 
another  car;  she  was  thrown,  striking  on 
lier  back  and  head.  Miss  Cohen  was  attended 
by  her  family  physician  from  September  19, 
1008,  until  December  10,  1910.  On  March 
24,  1910,  she  consulted  a  specialist,  who  treat- 
ed her,  and  testified  to  her  condition  at  time 
of  trial.  This  young  woman  was  physically 
examined  on  different  occasions  by  two  doc- 
tors representing  the  defendant  company.  At 
the  trial  one  of  these  doctors  testified  for 
defendant,  but  the  other  was  not  called,  nor 
waa  his  absence  explained;  furthermore,  no 
information  was  given  as  to  when  the  absent 
doctor  made  his  examination,  or  what  in- 
juries he  discovered.  After  the  plaintiff 
closed  her  case,  counsel  for  the  defendant 
asked  the  court  to  order  another  physical 
examination,  which  the  trial  judge  declined 


to  do;  whereupon  the  withdrawal  of  a  juror 
was  requested  and  refused.  A  verdict  was 
rendered  for  the  plaintiff,  upon  which  judg- 
ment was  entered ;  the  defendant  has  appealed 
and  assigns  for  error,  (1)  the  refusal  "to 
grant  the  defendant's  request  for  an  exami- 
nation of  the  plaintiff  by  a  gynecologist  select- 
ed either  by  the  court  or  by  the  defendant," 
(2)  the  refusal  [17]  "to  withdraw  a  juror 
after  the  defendant  had  pleaded  surprise  on 
the  ground  that  there  was  no  allegation  in 
the  statement  of  claim  that  the  plaintiff  was 
internally  injured;"  it  appearing  that  there 
had  been  no  express  declaration  ''made  by 
the  plaintiff  or  her  physician  to  the  defend- 
ant's examining  physician  of  such  a  claim/' 
and  the  appellant  alleging  that  "the  first 
knowledge  the  defendant  had  that  such  a 
claim  would  be  made  was  at  the  time  of  the 
trial,  over  six  years  after  the  accident.'^ 
Both  assignments  of  error  complain  of  abuse 
of  discretion,  and  in  general  concern  matters 
largely  within  the  control  of  the  trial  judge. 
We  entertain  no  doubt  oi  tlie  right  of  a  court, 
when  one  sues  for  alleged  injuries  to  the  per- 
son, to  afford  the  defendant  a  proper  oppor- 
tunity to  have  a  physical  examination  of  the 
plaintiff  made  by  skilled  medical  men.  Of 
course,  the  court  cannot  order  a  plaintiff  to 
submit  to  such  an  ordeal  against  his  will, 
but  it  can,  and,  when  the  ends  of  justice  so 
require,  should  refuse  to  permit  the  case  to 
proceed  until  the  plaintiff  undergoes  an  ex- 
amination. 

In  the  present  case,  however,  we  are  not 
convinced  of  abuse  of  discretion.  Although, 
if  sitting  as  a  trial  court,  under  the  peculiar 
circumstances  at  bar,  we  might  have  granted 
the  request  refused  by  the  court  below,  yet, 
it  appears  that  before  the  time  of  trial  the 
defendant  had  been  afforded  ample  opportun- 
ity for  as  extensive  an  examination  of  the 
injured  woman  as  its  physicians  desired  to 
make,  and  there  is  nothing  to  show  that  they 
were  in  any  way  deceived  or  deliberately  mis- 
led by  the  plaintiff  or  her  doctor  when  they 
examined  her. 

No  bill  of  particulars  having  been  asked 
for,  the  averment  of  injuries  in  the  statement 
of  claim  is  quite  broad  enough  to  cover  those 
asserted  at  trial.  We  agree  with  counsel  for 
the  defendant  that,  when  a  suitor  refuses  to 
undergo  a  physical  examination,  the  fact  of 
his  refusal  can  be  considered  by  the  jury,  and, 
in  most  instances,  might  well  justify  an  in- 
ference against  him;  but  the  defendant  at 
bar  made  no  requests  for  charge,  and  hence 
[18]  is  not  in  a  position  to  criticize  the  trial 
judge  for  not  so  instructing  the  jury. 

Since  the  plaintiff,  before  the  trial,  sub- 
mitted herself  to  a  physical  examination  by 
medical  representatives  of  defendant,  we  can- 
not say  that  the  trial  judge,  who  is  one  of 
the  most  experienced,  careful  and  discreet  of 
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those  who  grace  the  Common  Pleaa  bench, 
abased  his  diseretion  in  refusing  to  direct 
another  examination  or  continue  the  case. 

The    assignments    are   overruled    and   the 
judgment  is  affirmed. 


KOTIL 

Power  of  Court  to  Compel  SubmlaaioB 
to  PkysioAl  Exaaiinatioa.  . 


Introductory,  351. 
During  Trial: 

Majority  Rule,  351. 

Minority  Rule,  352. 
Before  Trial,  353. 

IntrQductory, 

The  purpose  of  this  note  is  to  review  the 
late  cases  which  discuss  the  power  of  a  trial 
court  to  compel  submission  to  a  physical 
examination.  The  earlier  oaaea  dealing  with 
the  question  are  considered  in  the  notes  to 
Austin,  etc.  R.  Go.  v.  Cluck,  1  Ann.  Cas.  261; 
Johnston  v.  Southern  Pac.  Co.  11  Ann.  Cas. 
841;  Sidekun  v.  Wabash,  etc.  R.  Co.  3  Am. 
St.  Rep.  549;  and  Cleveland,  etc.  R.  Co.  v. 
Huddleston,  68  Am.  St.  Rep.  238. 

During  Trial, 

Majority  Rttle. 

The  rule  obtaininig  in  the  majority  of 
jurisdictions  that  in  an  action  to  recover 
damages  for  personal  injuries  the  trial  court 
has  power  to  require  the  plaintiff  to  submit 
to  a  physical  examination  finds  support  in 
tteveral  recent  decisions.  People  v.  Preston, 
19  Cal.  App.  675,  127  Pac.  660;  Illinois  Cent. 
R.  Co.  V.  Beeler,  142  Ky.  772,  135  S.  W.  305; 
State  V.  Anderson  (Mo.)  194  S.  W.  268; 
State  V.  Troup,  98  Neb.  333,  152  N.  W.  748, 
L.R.A.1915E  936;  Williams  v.  Chattanooga 
Iron  Works,  131  Tenn.  683,  Ann.  Cas.  1916B, 
101,  176  S.  W.  1031.  See  also  Booth  v.  An- 
drug,  91  Neb.  810,  137  N.  W.  884;  In  Louis- 
ville, etc.  R.  Co.  V.  Koonce,  4  Tenn.  Civ,  App. 
1,  the  question  came  up  for  the  first  time  in 
that  jurisdiction  and  the  court  gave  the  rea- 
sons for  its  holding  as  follows:  'The  pur- 
pose of  this  suit,  as  well  as  all  other  actions, 
is  to  do  equal  and  exact  justice  between  the 
plaintiff  and  the  defendant,  and  in  order  to 
attain  that  ebd,  the  court  must  know  the 
exact  truth  of  the  facts  involved  in  issue, 
and  when  a  party  to  a  suit  disputes  the 
right  of  his  adversary  to  a  knowledge  of  any 
fact  pertinent  to  the  truth  of  the  issues,  his 
denial  raises  a  suapicion  that  his  claim  is 
unjust  or  unfounded.  In  this  cause  the  de- 
fendant denied  and  insists  the  plaintiff  was 
not  injured  by  the  collision,  to  the  extent 


claimed  by  him  in  his  testimony,  or  by  his 
physicians  in  their  evidence.  If  he  was 
Injured  to  that  extent,  he  had  nothing  to 
fear  from  a  physical  examination  by  expert, 
scientific  medical  men;  if  he  was  not  so 
injured,  such  an  examination  would  expose 
the  fallacy  of  his  claim  and  show  it  without 
merit.  The  court  and  jury  had  the  right  to 
know  the  truth  of  this  matter,  and  the  right 
to  the  very  best  evidence  that  would  show 
the  truth  of  this  matter.  If,  as  has  been 
said,  the  plaintiff  may  expose  his  wounds  or 
injuries  to  a  friend  or  kinsman,  or  to  his 
family  physician,  or  even  to  an  expert  physi- 
cian of  his  own  selection,  and  have  them 
testify  as  to  what  they  saw  or  discovered 
by  such  an  examination,  there  is  no  reason 
in  law  or  morals,  if  he  is  unwilling,  why 
the  court  should  not  compel  him  to  submit  to 
an  examination  by  expert,  scientific  and  dis- 
interested medical  men,  in  order  that  the 
exact  truth  aa  to  his  physical  condition, 
resultant  from  the  injuries,  may  be  shown 
to  the  jury.  As  we  have  said,  if  he  is  injured 
to  the  extent  claimed  by  him  and  his  friends^ 
he  has  nothing  to  fear  from  such  an  examina- 
tion, and  if  he  is  not  so  injured,  he  is  at- 
tempting to  practice  a  fraud  on  the  court, 
and  such  fraud  should  be  exposed,  and  his 
false  claim  denied.  We,  therefore,  think  there 
are  no  grounds  in  law  or  reason,  why  an 
application  seasonably  made  to  the  court,  to 
have  a  party  examined  who  sues  for  physical 
injuries,  in  order  to  ascertain  whether  his 
claim  is  false  or  just,  should  not  be  sus- 
tained.*' 

Moat  of  the  recent  decisions  which  have 
adopted  the  majority  rule  are,  however,  in 
harmony  with  the  earlier  cases  in  holding 
that  the  defendant's  application  for  an  order 
requiring  the  plaintiff  to  submit  to  a  physical 
examination  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  in  the  exercise 
of  that  discretion  the  plaintiff  will  not  be 
required  to  submit  his  body  to  a  physician 
or  surgeon  selected  by  the  defendant.  The 
physician  must  be  selected  by  the  trial  judge, 
and  he  must  be  one  of  competent  skill  and 
indifferent  between  the  parties.  Macon,  etc. 
R.  Co.  V.  Ross,  133  Ga.  83,  65  S.  £.  146; 
Wheeler  v.  Chicago,  etc.  R.  Co.  267  111.  306, 
108  N.  E.  330,  182  111.  App.  194;  South  Bend 
v.  Turner,  156  Ind.  418,  60  N.  E.  271,  83 
Am.  St.  Rep.  200,  54  L.R.A.  396;  Kokomo, 
etc.  Traction  Co.  v.  Walsh,  58  Ind.  App.  182, 
108  N.  E.  19;  Lexington  R.  Co.  v.  Cropper, 
142  Ky.  39,  133  S.  W.  968;  Keller,  etc.  Co. 
V.  Berry  (Ky.)  121  S.  W.  1009;  SchetHer  v. 
Lee,  126  Md.  373,  94  Atl.  907;  Fillingham 
V.  Michigan  United  Rys.  154  Mich.  233,  117  N. 
W.  635;  Logan  v.  Lenawee  Count  Agricul- 
tural Soc  166  Mich.  537,  121  N.  W.  485: 
Dean  v.  Wabash  R.  Co.  229  Mo.  425,  129  S. 
W.  953;   Shamp  v.  Lambert,  142  Mo.  App. 
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567,  121  S.  W.  770;  Dent  v.  Springfield  Trac- 
tion Co.  145  Mo.  App.  61,  129  S.  W.  1044; 
Donovan  v.  Kansas  City  Elevated  R.  Go.  157 
Mo.  App.  649,  138  S.  W.  679;  Graham  v. 
Sly,  177  Mo.  App.  348,  164  S.  W.  136;  Ben- 
son V.  Altoona,  etc.  Electric  R.  Co.  228  Pa.  St. 
290,  77  Atl.  492;  Williams  v.  Chattanooga 
Jron  Works,  131  Tenn.  683,  Ann.  Cas.  1916B 
101,  176  S.  W.  1031;  Louisville,  etc.  R.  Co. 
V.  Koonce,  4  Tenn.  Civ.  App.  1;  Just  t. 
Littlefield,  87  Wash.  299,  161  Pac.  780.  And 
see  the  reported  case.  See  also  Mobile  Light, 
etc.  Co.  V.  Burch,  12  Ala.  App.  421,  68  So. 
509.  In  upholding  the  majority  rule  the 
court  in  Kokomo,  etc.  Traction  Co.  v.  W^alsh, 
58  Ind.  App.  182,  108  N.  £.  19,  quoting  from 
South  Bend  v.  Turner,  156  Ind.  418,  60  N. 
E.  271,  83  Am.  St.  Rep.  200,  54  L.R.A.  396, 
said :  "  *  ( 1 )  That  trial  courts  have  the  pow- 
er to  order  the  medical  examination  by  ex- 
perts of  the  injured  parts  of  a  plaintiff  who 
is  seeking  to  recover  damages  therefor;  (2) 
that  a  defendant  has  no  absolute  right  to  de- 
mand the  enforcement  of  such  an  order,  but 
the  motion  therefor  is  addressed  to  the  sound 
discretion  of  the  trial  court;  (3)  that  the 
exercise  of  such  discretion  is  reviewable  on 
appeal,  and  correctible  in  cases  of  abuse:  (4) 
that  the  examination  should  be  applied  for 
and  made  before  entering  upon  the  trial,  and 
should  be  ordered  and  conducted  under  the 
direction  of  the  court,  whenever  it  fairly 
appears  that  the  ends  of  justice  require  a 
more  certain  ascertainment  of  important 
facts  which  can  only  be  disclosed,  or  fully 
elucidated,  by  such  an  examination,  and  such 
an  examination  may  be  made  without  danger 
to  the  plaintiff's  life  or  health,  or  the  inflic- 
tion of  serious  pain;  (5)  that  the  refusal  of 
the  motion,  when  the  circumstances  appearing 
in  the  record  present  a  reasonably  clear  case 
for  the  examination  under  the  rules  stated, 
is  such  an  abuse  of  discretion  in  the  trial 
court  as  will  operate  to  reverse  a  judgment 
for  the  plaintiff;  (6)  that  such  an  order  may 
be  enforced,  not  by  punishment  as  for  a  con- 
tempt, but  by  delaying  or  dismissing  the 
proceeding.'  .  .  .  The  power  of  the  court 
to  grant  an  order  requiring  an  examination 
of  the  plaintiff  in  such  cases  is  based  on  the 
supposition  that  without  its  exercise  injus- 
tice may  be  done  the  defendant.  On  this 
subject  the  supreme  court  in  the  case  of 
South  Bend  v.  Turner,  supra,  429,  said: 
*When  it  becomes  a  question  of  probable  vio- 
lence to  the  refined  and  delicate  feelings  of 
the  plaintiff  on  the  one  hand,  and  probable 
injustice  to  the  defendant  on  the  other,  the 
law  will  not  hesitate — ^the  court  in  making 
such  orders,  with  respect  to  time,  place,  and 
persons,  in  every  case,  having  such  due  re- 
gard for  the  feelings  of  the  plaintiff  and 
proprieties  of  the  case  as  the  ends  of  justice 
will    permit.'      The    court,    however,    in    the 


exercise  of  such  power  should  not  look  to  the 
rights  of  the  defendant  alone.  The  age  and 
sex  of  the  person  who  is  the  subject  of  the 
examination,  and  the  nature  and  character 
of  the  examination  involved  will  all  be  con- 
sidered by  the  appellate  tribunal  in  determin- 
ing whether  the  trial  court  has  abused  its 
discretion  in  a  given  case." 

In  Murphy  v.  Southern  Pac.  Co.  31  Nev. 
120,  21  Ann.  Cas.  502,  101  Pac.  322.  the 
court  commenting  on  the  discretionary  power 
to  order  the  plaintiff  to  submit  to  a  physical 
examination  said:  '^\fter  a  very  thorough 
and  careful  investigation  of  the  authorities 
presented  upon  this  interesting  assignment  of 
error,  and  while  there  appears  to  be  a  great 
contrariety  of  opinion,  yet  we  find  that  the 
great  weight  of  authority  is  to  the  effect  that 
the  trial  courts  have  the  right  to  exercise ' 
this  power,  and  such  power  is  vested  in  the 
sound  discretion  of  the  trial  judge,  and,  if 
he  grants  or  denies  an  examination,  such 
action  on  his  part  will  not  be  reversed  unless 
it  discloses  a  gross  abuse  of  such  discretion.** 

It  has  been  held  not  to  be  reversible  error 
for  the  trial  court  in  its  discretion  to  over- 
rule a  motion  for  an  X-ray  examination. 
Louisiana,  etc.  R.  Co.  v.  Woodson  (Ark.) 
192  S.  W.  174. 

If,  prior  to  the  trial,  the  court  appoints 
physicians  to  examine  the  plaintiff  and  they 
do  so,  a  refusal  by  the  court  to  require  the 
plaintiff  to  be  re-examined  is  not  error.  St. 
Louis,  etc.  R.  Co.  v.  Carter,  93  Ark.  589,  126 
S.  W.  99;  Scullin  v.  Vining  (Ark.)  191  S. 
W.  924;  Dunkin  v.  Hoq^iam,  56  Wash.  47, 
105  Pac.  149.  But  where  it  appeared  that 
the  defendant  was  misled  by  the  plaintiff  in 
the  first  examination,  the  court's  failure  to 
order  a  second  examination  was  held  to  be 
error.  Rief  v.  Great  Northern  R.  Co.  126 
Minn.  430,  148  N.  W.  309. 

The  court  has  no  power  to  direct  physicians 
appointed  by  it  to  perform  an  operation  on 
a  party  to  ascertain  a  fact  in  controversy, 
although  the  party  is  willing  to  undergo  the 
operation.  Hoxsey  v.  Murray,  84  Wash.  588, 
147  Pac.  205. 

If  the  condition  of  any  private  part  of  the 
bodv  of  a  male  or  female  is  material  on  anv 
trial,  and  cannot  be  examined  in  court'  with- 
out an  improper  exposure  of  the  person,  it 
should  under  an  order  of  the  court  be  ex- 
amined out  of  court  by  experts  appointed  for 
that  purpose.  Wheeler  v.  Chicago,  etc.  R.  Co. 
267  111.  306,  108  N.  E.  380. 

Minority  Rule. 

The  recent  cases  which  follow  the  minority 
rule  that  the  trial  court  has  no  power  to 
order  a  physical  examination  appear  to  rest 
their  holdings  mainly  on  the  ground  that,  un- 
less there   is  a  statute  to  the  contrary,  no 
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court  has  the  right  to  invade  the  inviolability 
of  the  plaint iff^s  person  by  compelling  him  to 
submit  to  a  physical  examination  before  or 
at  the  trial.     Yazoo,  etc  R.  Co.  v.  Robinson, 
107  Miss.  192,  65  So.  241;   Gentry  v.  Gulf, 
4'tc.  R.  Co.  109  Miss.  66,  67  So.  849;  Atchison, 
He.  R.  Co.  V.  Melson,  40  Okla.  3,  Ann.  Cas. 
191i>D  760,  134  Pac.  388;   Best  v.  Columbia 
St.  Ry.  etc.   Co.  85  S.  C.  422,  67  S.  E.   1; 
Brackett  v.  Southern  Ry.  88  S.  C.  447,  Ann. 
(as.   1912C   1212,   70  S.  E.   1026;   Missouri, 
otc.  R.  Co.  T.  Rogers,  56  Tex.  Civ.  App.  93, 
117  S.  W.  939;  Taylor  v.  White  (Tex.)    113 
S.  W.  554;    Sharp  v.  Ogden  Rapid  Transit 
Co.    (Utah)    160  Pac.   438.     See  also  Okla- 
homa R.  Co.  v.  Thomas  (Okla.)  164  Pac.  120; 
Artesian  Belt  R.  Co.  v.  Young   (Tex.)    155 
S.  W.   672.     In   Larson  v.   Salt  I«ke  City, 
34  Utah  318,  97  Pac.  483,  the  court  thoroughly 
discussed  the  want  of  power  in  the  absence  of 
legislative  authority  to  ccHupel  a  physical  ex- 
amination, saying:     "No  one  would  seriously 
contend  that  courts  generally  have  the  power 
to  make  and  enforce  orders  which  in  their  dis- 
cretion will  bestow  equal  and  exact  justice. 
The  power  of  courts  is  not  measured  by  so 
flexible  a  yardstick.    There  are  many  things 
over  which  it  may  be  expedient  on  the  part 
of  courts  to  exercise  a  discretionary  power, 
but  concerning  which  courts  have  constantly 
refused  to  act  because  of  a  want  of  power. 
Courts  are  creatures  of  the  law.    The  power 
<if  8tate  courts  is  generally  derived  from  con- 
stitutions and  laws  of  the  state.    The  power 
of  our  courts  is  derived  from  the  constitution 
and  the  laws  of  this  state,  and  the  common 
law  so  far  as  it  is  not  repugnant  to,  or  in 
conflict  with,  the  Constitution  and  laws  of 
the  United  States  and  the  constitution  and 
laws  of  this  state.     Whenever  the  power  of 
a  court  is  invoked,  in  order  that  it  may  be 
lawfully   exercised,   it   is   essential   to  point 
to  some  constitutional  provision  or  some  leg- 
islative enactment  or  the  common   law   au- 
thorizing it — not  necessarily  to  some  express 
provision  or  enactment,  but  to  some  provision 
where  the  right  to  exercise  the  power  invoked 
is  fairly  implied,  or  where  it  may  be  neces- 
sarily inferred  from  the  nature  and  constitu- 
tion of  the  tribunal  itself." 

The  federal  courts  seem  to  adhere  to  the 
minority  rule  holding  that  in  the  absence  of 
a  statute  a  plaintiff  cannot  be  required  to 
submit  to  a  physical  examination,  still  fol- 
lowing the  rule  laid  down  in  Union  Pac.  R. 
Co.  V.  Botsford,  141  U.  S.  250,  11  S.  Ct.  1000, 
35  U.  S.  (L.  ed.)  734.  See  Denver  City  Tram- 
way Co.  V.  Norton,  141  Fed.  599,  73  C.  C.  A. 
1;  Brace  v.  Central  R.  Co.  216  Fed.  718.  But 
the  federal  courts  will  grant  an  order  for  a 
physical  examination  if  there  is  a  state  stat- 
ute providing  for  such  an  order  in  the  district 
where  the  federal  court  is  held.  Green  v. 
Delaware,  etc.  R.  Co.  211  Fed.  774. 
Ann.  Cas.  1917D — 2.H. 


Where  an  injured  party  has  onoe  invited 
the  inspection  of  his  injured  parts  by  tho 
jury  he  thereby  waives  his  right  to  object 
to  an  examination.  Galveston,  etc.  R.  Co. 
V.  Chojnacky  (Tex.)  163  S.  W.  1011;  Inter- 
national, etc.  R.  Co.  V.  Bartek  (Tex.)  177 
S.  W.  137 ;  San  Antonio,  etc.  R.  Go.  v.  Stuart 
(Tex.)  178  S.  W.  17.  See  also  Oklahoma  R. 
Co.  v.  Thomas  (Okla.)  164  Pac.  120.  The 
federal  courts  appear  to  be  in  accord  with 
the  view  that  where  the  plaintiff  at  the  trial 
voluntarily  exhibits  his  injury  for  inspection, 
it  is  beyond  his  power  to  arrest  the  investiga- 
tion. Chicago,  etc.  R.  Co.  v.  Kendall,  167 
Fed.  62,  16  Ann.  Cas.  560,  93  C.  C.  A.  422. 

In  TeaBoa  it  seems  that  the  trial  court  may 
appoint  a  physician  to  examine  the  plaintiff 
if  he  consents  thereto.  San  Antonio,  etc.  R. 
Co.  V.  Spencer,  55  Tex.  Civ.  App.  456,  119  S. 
W.  716.  It  has  been  held  to  be  within  the 
trial  court's  discretion  to  refuse  an  applica- 
tion for  a  physical  examination  outside  of 
the  courtroom  and  not  in  the  presence  of  the 
jury.  Houston,  etc.  R.  Co.  v.  Boukowsky 
(Tex.)  175  S.  W.  477.  But  if  it  is  made  to 
appear  to  the  trial  court  that  a  proper  and 
reasonable  examination  cannot  be  made  in 
the  presence  of  the  jury  it  is  the  duty  of 
the  court  to  permit  such  an  examination  to 
be  made  elsewhere.  San  Antonio,  etc.  R.  Co. 
V.  Stuart   (Tex.)   178  S.  W.  17. 

Before  Trial. 

In  New  York  the  courts^  under  a  statute, 
have  the  power  to  require  the  plaintiff  to  sub- 
mit to  a  physical  examination  before  trial. 
But  such  an  examinAtion  is  not  an  absolute 
right.  It  must  appear  that  the  defendant  is 
ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of.  The  court  must  pro- 
tect the  plaintiff  from  objectionable  handling, 
and  a  woman  plaintiff  may  not  be  required  to 
submit  to  an  examination  except  by  physicians 
and  surgeons  of  her  own  sex.  N.  Y.  Code 
of  Civil  Procedure,  If  873;  Mizak  v.  Carbo- 
rundum Co.  75  Misc.  205,  132  N.  Y.  S.  1104; 
Strom  V.  American  Dist.  Steam  Co.  84  Misc. 
197,  145  N.  Y.  S.  720;  Lasher  v.  S.  Bolton's 
♦Sons,  161  App.  Div.  381,  146  N.  Y.  S.  321 
But  it  has  been  held  that  if  the  examina 
tion  will  subject  the  plaintiff  to  bodily  injury 
the  court  cannot  require  the  plaintiff  to  sub- 
mit. Gregory  v.  Acme  Road  Machinery  Co. 
175  App.  Div.  473,  162  N.  Y.  S.  574  (Foote, 
J.;  dissenting).  And  where  such  an  order 
is  improperly  granted,  that  is,  if  the  moving 
papers  seem  to  be  insufficient  and  of  no  pro- 
bative value,  it  will  be  reversed  on  appeal. 
Smyth  v.  Lichtenstein,  137  App.  Div.  336,  122 
N.  Y.  S.  74. 

Under  a  similar  statute  in  Florida  the  trial 
court  is  empowered  to  require  the  injured 
party,  either  before  or  at  the  time  of  the 


354 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


trial,  to  submit  to  such  a  physical  examina- 
tion as  shall  be  reasonably  sufficient  to  de- 
termine the  physical  condition  at  the  time 
of  trial  and  the  nature  and  extent  of  the 
alleged  injuries;  providing  however,  that  the 
examination  shall  be  made  by  a  physician  to 
be  named  by  the  court  in  the  presence  of  one 
or  more  physicians  selected  by  the  injured 
party.  Atlantic  Coast  R.  Co.  v.  Dees,  56 
Fla.  127,  48  So.  28;  Stat«  v.  Call,  64  Fla. 
144,  59  So.  789,  41  L.R.A.(N.S.)    l071. 

In  Canada  it  seems  that  an  order  for  a 
physical  examination  either  before  or  at  the 
trial  will  not  be  made  unless  the  plaintiff 
consents  thereto.  Burns  v.  Toronto  R.  Co. 
l.T  Gnt.  L.  Rep.  404,  9  Ont.  W.  Rep.  277; 
MoUBseau  V.  Montreal,  4  Quebec  Pr.  38.  But 
in  Baxter  v.  Davis,  4  Quebec  Pr.  153,  the 
court  granted  the  defendant's  order  for  a 
medical  examination  of  the  plaintiff,  the 
physicians  to  be  named  by  the  defendant. 
The  court,  howeverj  gave  no  reason  for  its 
decision,  although  the  report  states  that  the 
court  deliberated.  It  seems,  however,  from 
the  opinion  in  Reily  v.  London,  14  Ont.  Pr. 
i71,  that  in  certain  exceptional  cases,  a  party 
may  be  compelled  to  submit  to  a  physical  ex- 
amination, as  for  example,  in  a  proceeding  to 
annul  a  marriage  for  impotency. 


GTLUHB 

V. 

BROWir. 


Canada  Supreme  Court — June  24,  1916. 
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Frauds,  Statute  of  —  Pvomite  to  An- 
swer for  Debt  of  Another  —  Ag^ree- 
ment  of  Stookholder  to  Repay  Ad- 
▼an<se  to  Corporation. 

A  promise  by  a  stockholder  that  he  will 
repay  advances  to  be  made  to  the  corpora- 
tion, on  the  strength  of  which  advances  are 
made,  creates  an  original  and  not  a  second- 
ary liability  and  is  not  within  the  statute 
of  frauds. 

[See  note  at  end  of  this  case.] 


Appeal  from  Appellate  Division  of  Supreme 
Court  of  Ontario. 


Action  by  N.  B.  Brown,  plaintiff,  against 
James  F.  Gillies,  defendant.  Judgment  for 
defendant  in  trial  court.  Judgment  reversed 
by  Appellate  Division  of  Supreme  Court  of 
Ontario.    Defendant  appeals.    Aftibmed. 


[567]  The  action  in  this  case  was  brought 
against  the  appellant  and  the  Coleman  De> 
velopment  Co.  to  recover  monies  advanced 
by  respondent  for  the  company's  operations, 
which,  he  alleges,  appellant  promised  to  re- 
pay. It  was  referred  to  a  referee,  who  found 
that  the  promise  of  repayment  was  rnade^ 
and  gave  judgment  against  the  appellant  and 
for  the  company.  On  appeal,  Mr.  Justice 
Middleton  accepted  the  findings  [558]  of  fact 
by  the  referee,  but  reversed  his  judgment  on 
the  ground  that  the  appellant's  agreement 
was  one  to  answer  for  the  debt  of  the  com- 
pany and  void  under  the  Statute  of  Frauds. 
He  gave  judgment  against  the  company,  and 
dismissed  the  action  against  appellant.  The 
Appellate  Division  restored  the  judgment  of 
the  referee. 

Tilleij,  K.  C.  and  IT.  8.  White  for  appellant. 

McCullough  for  respondent. 

A.  G.  Slaghty  solicitor  for  appellant. 

8:  W.  McKeowny  solicitor  for  respondent. 

The  Chief  Justice  {dissenting). — It  has 
been  assumed  that  this  case  is  concluded  bv 
the  authority  of  decided  cases,  of  which  Lake- 
man  V.  Mountstephen,  L.  R.  7  H.  L.  17,  is 
a  leading  case.  I  think  that  is  far  from  cor- 
rect. All  that  was  before  the  House  of  Lords, 
in  that  case,  was  the  question  whether  there 
was  evidence  to  go  to  the  jury.  Per  Lord 
O'Hagan: — ' 

"Our  judgment  proceeds  merely  on  the 
ground  that  there  was  evidence  to  go  to  the 
jury." 

In  the  present  case,  whilst  fully  admitting^ 
that  there  was  evidence  on  which  it  was 
possible  for  the  referee  to  find  a  primary  lia- 
bility of  the  appellant,  this  court  has  also  to 
consider  whether  the  facts  establish  such  lia- 
bility. 

Although  this  court  is  reluctant  to  disturb 
findings  of  fact  arrived  at  in  the  courts  of 
original  jurisdiction,  yet  this  rule  calls  for 
a  less  strict  observance  where  the  finding  is 
not  of  a  judge  or  a  jury,  but  a  referee, 
whose  decision  may  not  command  so  miich 
confidence.  In  the  present  case,  moreover, 
the  finding  of  the  so-called  fact  is,  in  reality, 
rather  an  inference  from  the  facts. 

I  am  far  from  satisfied  that  the  evidence 
shews  an  [559]  original  primary  liability  of 
the  appellant  to  the  respondent,  but  there  is 
more  than  this.  Lord  Sclborne,  in  the  case 
above-mentioned,  when  laying  down  that  there 
can  be  no  suretyship  unless  there  be  a  prin- 
cipal debtor,  adds: — 

"Who,  of  course,  may  be  constituted  in  the 
course  of  the  transaction  by  matters  e9  post 
facto  and  need  not  be  so  at  the  time." 

In  my  view,  the  evidence  does  not  support 
the  conclusion  arrived  at  below,  and  I  would 
allow  the  appeal  with  costs. 


OILLIBS  V.  BROWN. 

5S  Can.  Sup.  Ct.  557. 
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Davies,  J. — ^The  fiole  question  in  this  case 
is  wliether  the  contract  made  between  Brown 
and  Gillies  for  the  advances  made  by  the 
former  to  the  Coleman  Development  Company 
was  one  which  involved  a  personal  liability 
on  Gillies*  part,  and,  if  it  did,  whether  it  came 
within  the  Statute  of  Frauds  and  was  a 
promise  to  pay  the  debt  of  the  company. 

Mr.  Tilley's  argument  was  that  the  subse- 
quent transactions  with  the  company  shewed 
that  the  contention  as  to  Brown  being  a 
primary  debtor  was  incorrect  and,  in  fact, 
impossible. 

I  am  unable  to  accept  that  contention,  and 
think  these  subsequent  transactions  are  quite 
t-onsistent  with  Gillies'  primary  liability  for 
the  monies  advanced  by  Brown.  I  agree  with 
the  Second  Appellate  Division  in  its  conclu- 
sion as  to  the  law  on  the  proved  facts.  The 
findings  of  fact  of  the  referee  were  accepted 
by  Mr.  Justice  Middloton,  who  determined, 
however,   against   Gillies'   primary   liability. 

Gillies'  promise  to  Brown  was,  in  effect: 
If  you  advance  these  monies  to  pay  the  ac- 
cruing liabilities  of  the  company,  which  I  had 
a<;re€d  to  do,  but  find  myself  at  present  un- 
able to  do,  I  will  return  them  to  you.  It 
matters  not  that  the  monies  advanced  were 
for  the  [560]  advantage  of  the  company.  I 
think  both  parties  fully  understood  that 
(lillies  was  the  primary  debtor  to  whom 
Brown  looked  for  payment,  and  that  the  evi- 
dence shews  this  to  be  so. 

It  does  not  seem  to  me  that  the  Statute  of 
Frauds  applies  at  all  to  a  case  such  as  this. 
That  statute  applies  only  to  cases  where  the 
promise  is  made  to  the  creditor  or  person  to 
whom  the  debt  is  owing.  A  promise  to  a 
dpbtor  to  pay  his  debt  is  not  within  the  stat- 
ute. Eastwood  V.  Kenyon,  11  Ad.  &  El.  438, 
39  E.  C.  L.  137,  in  1840. 

I  would  dismiss  the  appeal  with  costs. 

Idinotojjt,  J.  {disaenting) . — This  action 
brought  by  respondent  Brown,  as  plaintiff, 
a^rainst  appellant  Gillies  and  the  Coleman  De- 
velopment Company,  was  referred  to  the  late 
Mr.  Kappelle  as  official  referee,  and,  after  he 
had  heard  the  evidence  for  plaintiff  and  part 
of  that  for  the  defence  and  died,  the  con- 
tinuation of  the  reference  was  transferred  to 
Mr.  Cameron  as  official  referee. 

His  report  maintaining  respondent's  claim 
was  reversed  by  Mr.  Justice  Middleton,  and, 
on  appeal,  the  report  of  the  referee  was  re- 
J'tored. 

The  question  of  law  raised  is  whether  or 
not  the  contract,  if  any,  between  appellant 
and  respondent  falls  within  the  Statute  of 
Frauds,  section  4. 

In  order  to  appreciate  properly  the  facts, 
^'hifh  one  must  have  an  accurate  conception 
of  in  such  cases  in  order  to  apply  the  law, 


I  read  the  respondent's  evidence,  and  found 
myself,  from  the  peculiarities  I  found  there- 
in, compelled  to  read  and  consider  the  entire 
evidence  in  the  case. 

It  is,  unfortunately,  by  reason  of  the  death 
of  the  learned  referee,  one  of  those  cases  where 
we  cannot,  [661]  as  I  conceive,  rest  satisfied 
with  finding^  of  fact,  so  far  as  dependent 
upon  the  relative  credibility  of  the  parties, 
by  the  judge  upon  whom  it  has  devolved  to 
finish  a  half-tried  case.  This  is  not  the  first 
of  that  kind  to  come  here.  He  is  in  little, 
if  any,  better  position  than  we  when  rehear- 
ing trials  upon  mere  depositions.  Indeed,  he 
may,  in  a  sense,  sometimes  be  in  a  worse,  in 
case  those  coming  before  him  happen  to  be 
possessed  of  a  demeanour  to  impress  him 
favourably.  ^ 

The  appellant  was  the  owner  of  some  min- 
ing claims  and  promoted  the  incorporation 
of  the  defendant  company;  became,  and  con- 
tinued throughout,  its  president  and  possessor 
of  $200,000  face  value  of  its  stock,  as  the 
price  of  conveying  his  claims  to  the  company, 
and,  later,  acquired  a  very  large  number  of 
shares  to  recoup  him  for  advances  to  develop 
the  property,  and  the  solicitor  who  procured 
the  charter  was  assigned  stock  in  the  way  of 
compensation  for  his  services,  and  became  one 
of  the  directors. 

Others  seem  to  have  taken  merely  the  neces- 
sary stock  to  qualify  them  as  directors,  and 
a  purchase  by  respondent  from  appellant,  in 
the  spring  of  1906,  of  500  shares  left  the 
appellant  more  deeply  interested  than  all  the 
rest  combined  in  the  success  of  the  company. 

By  reason  of  his  falling  ill  in  July,  1906, 
and  being  unable  for  a  time  to  look  after 
the  business,  the  solicitor  suggested  engaging 
respondent  at  ten  dollars  a  day  for  two  days 
in  each  week,  and  to  this  appellant  assented. 

He  was  engaged  accordingly,  and  soon  be- 
came also  the  secretary  and  a  director  of  the 
company,  which  position  he  held  during  all 
the  time  we  are  concerned  to  know  anything 
of  their  affairs. 

He  presented  an  account  of  $192 — sub- 
stantially— [562]  for  services,  at  a  meeting  in 
July,  1006,  and  took  payment  in  shares  at 
25c.  a  share. 

On  the  29th  October,  1906,  he  presented  an- 
other account  for  $800,  and  accepted  payment 
in  shares  issued  on  same  basis. 

He  would  seem  thus  to  have  become  a  share- 
'  holder  of  a  greater  number  of  shares  than  any 
other  person  besides  appellant. 

His  present  claim  rests  upon  an  alleged 
conversation  had  in  December,  1906,  and  the 
construction  put  thereupon. 

His  evidence  is  as  follows: — 

**98.  Q. — When  did  you  commence  advanc- 
ing monies?    A. — ^Along  in  December^ 

"99.  Q.— Of  what  year?  A.— The  fall  of 
1906. 
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"100.  Q. — How  did  you  come  to  make  those 
advances?  A. — Mr.  Gillies'  money  had  run 
short,  and  he  didn't  want  to  discontinue  the 
operations  and  have  the  company  die  out. 
He  wanted  to  keep  working,  and  he  told  me 
that  if  I  would  advance  this  money  and  keep 
the  thing  alive,  that  he  had  monies  coming 
in  and  he  would  return  it  to  me. 

"101.  Q.— When  vou  say  "advanced"  this 
money — what  money?  A. — Money  to  the 
workmen  or  to  keep  the  operations  of  the  com- 
pany going.    There  were  supplies  and  wages. 

"102.  Q. — When  do  you  say  that  arrange- 
ment was  made?  A. — Prior  to  the  payment 
of  this  4th  December  to  William  Hill. 

"103.  Q.— Well,  did  you  agree  to  that? 
A. — Yes,  I  agreed  to  it. 

Either  this  story  is  true  or  false.  It  is 
unsupported  by  anything  that  can  properly 
be  called  corroboration.  It  is  absolutely  de- 
nied by  the  appellant. 

A  perusal  of  the  entire  evidence  leaves  a 
most  unpleasant  impression  as  to  each  as  a 
witness.  The  respondent,  notwithstanding 
what  he  would  have  the  court  believe  as  to 
this  bargain  with  appellant  in  December, 
1906,  presented,  at  a  meeting  22nd  January, 
1007,  an  account  for  $2,800,  admittedly  com- 
prising advances  of  the  character  he  had  just 
bargained  so  recently  to  look  to  appellant  for 
repayment  of. 

If  his  story  is  tnie,  then  he  had  no  right 
to  render  [563]  this  account  to  the  company, 
so  far  as  it  embraces  items  for  advances.  His 
doing  so  tends  to  destroy  belief  in  his  story 
and  helps  us  to  credit  appellant  in  hi  a 
denial. 

But  what  could  he  expect  in  way  of  repay* 
ment?  He  knew  the  company  had  no  cash. 
Aad  less  than  two  months  had  elapsed  since, 
if  his  story  is  to  be  believed  in  the  sense  he 
now  asks  the  court  to  accept  and  act  upon  it, 
he  was  to  look  to  appellant  alone. 

In  presenting  the  account  to  the  company, 
we  hear  nothing  from  him  but  a  demand  for 
ifttock  at  25c.  on  the  dollar,  although  believed 
by  those  at  that  meeting,  including  himself, 
to  be  forth  par  or  perhaps  twice  its  face  value. 
He  did  not,  when  appellant  resisted  him, 
there  turn  round  and  demand  the  repayment 
from  him  of  the  money  advanced.  Why? 
Can  there  be  a  doubt  in  the  mind  of  anyone 
reading  his  evidence  that  he  much  preferred 
stock  at  25c.? 

Passing  these  men  for  the  moment,  there 
was  in  the  person  of  the  solicitor,  also  a 
■director,  another  witness.  He  is  one  of  repute 
iind  standing,  whose  veracity  has  not  been 
questioned,  and  his  v»»r8ion  of  what  tran- 
spired does  not  agree  with  that  of  the  respond- 
ent. And  he  denies  the  adoption  of  a  resolu- 
tion, whilst  he  was  present,  which  is  found 
afterwards  written  up  in  the  minute  book  by 
.the  respondent  iit  the  following  terms: — 


Resolution  passed  by  the  Directors  of  The 
Coleman  Development  Company,  Limited,  on 
the  22nd  day  of  January,  1907,  at  9:30  p.  ic 
Present: — 
James  F.  Gillies. 
N.   B.   Brown. 
John  McKay. 
Moved,  seconded  and  resolved,  that  the  ac- 
count of  N.  B.  Brown,  amounting  to  the  sum 
of  twenty-eight  hundred  dollars,  be  paid  bj 
issuing  stock  at  twenty-five  cents  per  share 
amounting  to  eleven  thousand  two  hundred 
paid-up  shares,  and  the  same  is  issued. 
Carried 

James  F.  Gillies,  President. 
N.  B.  Brown,  8ecy. 

[564]  The  appellant  denies  this,  but  has 
to  admit  his  signature  thereto.  And  counsel 
asks  us  to  look  at  these  signatures  in  the 
minute  book  and  find,  what  he  contends,  that 
all  appellant's  signatures  to  a  series  of  min- 
utes were  written  at  one  time  with  the  same 
pen  and  ink. 

I  did  not  hear  this  challenged  as  fact  in 
argument,  and,  without  posing  as  an  expert, 
I  may  say  it  is  to  be  regretted  the  point  was 
not  developed  by  expert  testimony. 

Whatever  may  be  the  facts,  there  is  certain- 
ly a  curious  appearance  in  this  alleged  res- 
olution, in  which  I  take  the  liberty  above 
of  making  the  spelling  conform  with  the 
signed  minute  instead  of  that  in  the  printed 
case. 

The  sequel  to  this  alleged  resolution  is  also 
curious. 

No  stock  certificates  were  issued  until  the 
following  August,  and  then  as  of  course  by 
the  respondent. 

Assuming  for  the  moment  this  only  an  ac- 
cident and  the  resolution  quite  regular,  if 
these  two  parties  could  manufacture  wealth 
in  that  manner,  why  should  the  appellant 
not  look  to  the  company?  Why  should  he 
pick  out  a  man  likely  only,  if  paying  per- 
sonally, to  pay  only  dollar  for  dollar,  and 
let  go  the  chance  of  multiplying  wealth  by 
an  issue  of  stock? 

The  attitude  of  mind  of  the  respondent 
Brown  towards  this  company  and  its  stock 
is  illustrated  by  the  following  letter: — 

Hai  ley  bury,  Ont., 

March  10,  1907. 
Mr.  John  McKay,  Soo. 

Dear  Sir, — Your  favour  of  the  8th  inst,  to 
hand,  and,  in  reply,  beg  to  say  that,  so  far 
as  I  am  concerned,  I  have  no  objection  what- 
ever to  your  selling  your  stock  at  $1.75.  I 
would  not  like  to  see  it  put  on  here  for  less 
than  2.00,  as  a  great  many  of  the  holders 
of  it  here  have  paid  two  and  up  as  high  a^ 
2.60,   the  party  who  would  be  buying  your 
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Block  would,  in  all  probability,  hold  it  at 
2.00  or  better — in  that  event  there  could  be 
no  harm  done  the  holders  here,  as  they  are 
all  [566]  pretty  well  satisfied  it  will  yet  make 
them  some  money.  Mr.  Gillies  has  ordered 
a  compressor  plant,  and  when  it  is  installed, 
which  will  be  in  the  coiu-se  of  a  couple  of 
months,  together  with  the  depth  we  will  be 
then  on  the  big  vein,  I  think  the  stock  should 
sell  at  5.00,  they  are  down  on  the  big  vein 
about  10  to  12  ft.  from  where  they  are  sink- 
ing to  where  the  find  was  made  it  is  as 
straight  as  a  gun  shot  through  that  swamp 
the  vein  where  they  are  sinking  is  about  as 
wide  but  has  not  metal  in  it  of  course  it  is 
perhaps  twenty  feet  higher  than  where  it 
was  first  found.  Mr.  Gillies  is  in  Toronto, 
has  been  sick  I  believe.  I  am  expecting  him 
back  every  day;  you  did  not  say  if  you  got 
t^e  bag  of  ore  samples  which  I  sent  you. 

Yours  truly, 

K.  B.  Brown. 

When  brought  face  to  face  with  this  letter, 
he  says  he  did  no€  believe  what  he  asserts 
therein. 

I  prefer  to  believe  his  letter  to  his  frail 
memory. 

And  in  that  letter,  read  in  light  of  the 
minutes  of  that  January  meeting,  I  can  easily 
understand  why  a  man,  acting  as  the  respond- 
ent did  in  relation  thereto  and  holding  such 
high  hopes  of  the  stock,  should  prefer  looking 
to  the  company  to  recoup  his  advances  by 
issues  of  stock  at  25c.  on  the  dollar,  to  charg- 
ing up  his  advances  dollar  for  dollar  against 
appellant,  whose  possible  means  of  repay- 
ment may  have  been  dependent  on  same 
source. 

Better  an  investment  that  might  multiply 
ten  or  twenty  times  than  one  that  could 
yield  only  five  per  centum  per  annum. 

He  has  choaen  to  put  his  own  interpretation 
upon  the  meaning  of  the  conversation  I  have 
quoted  by  his  own  acts. 

It  seems  to  me  the  circumstance  of  the 
sending  of  an  account  by  the  plaintiff  in  the 
case  of  Lakeman  v.  Moiintstephen,  L.R.  7  H.L. 
17,  in  1874,  had  not  by  any  means  the  same 
force  as  I  think  should  be  given  here.  I 
need  not  dwell  on  the  attendant  circumstances 
there.  After  all,  that  [566]  case  had  been 
submitted  to  a  jury,  and,  as  Lord  Cairns 
presents  the  matter,  all  that  was  really  in- 
volved in  that  case  was  whether  or  not  there 
was  evidence  which  should  be  submitted  to 
a  jury,  and  the  jury  had  found  for  the  plain- 
tiff. I  think  Mr.  Justice  Middleton  was  right 
in  the  conclusion  he  reached,  and  that  his 
judgment  should  be  restored. 

In  all  these  cases  the  question  is  really 
one  of  fact,  and,  these  once  correctly  ap- 
preciated and  comprehended,  there  is  not 
much  difficulty  in  the  law. 
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There  is  not  much  doubt  in  my  mind  but 
that,  resting  not  on  the  alleged  conversation 
of  December,  1906,  but  upon  what  transpired 
between  these  parties  later,  the  appellant 
owed  the  respondent  in  respect  of  some  of 
the  later  advances,  but  the  case  has  not  been 
so  developed  as  to  enable  anyone  to  determine 
the  exact  truth  and  found  a  judgment  there- 
on. 

Mrs.  Brown's  evidence  indicates  and  per- 
haps corroborates  such  a  view.  Beyond  that 
her  evidence  cannot  be  stretched.  The  notes 
and  cheques  referred  to  by  the  parties  needed 
some  explanation  by  credible  witnesses,  who, 
no  doubt,  could  have  been  got  to  render  that 
paii;  of  the  story  intelligible  and  susceptible 
of  judicial  determination. 

The  memorandum  of  release  signed  by  the 
parties  suggests  as  much,  but  is  far  from 
furnishing  proof  of  an  indebtedness  by  ap- 
pellant to  the  extent  of  $7,000. 

It  is  the  combined  indebtedness  of  the  com- 
pany and  of  appellant  that  is  therein  dealt 
with. 

That  document,  so  far  from  being  corrobora- 
tive of  the  respondent's  story  and  claim,  seems 
to  me  destructive  thereof. 

The  appellant  certainly  admits  by  it  owing 
something  for  himself,  but  both  parties  clear- 
ly admit  the  company  owed  something  as  well 
as  the  appellant.  [567]  And,  whatever  each 
owed  respondent,  he  agreed  both  together 
should  be  discharged  for  the  sum  of  $7»000. 

According  to  the  contention  now  set  up 
by  respondent,  the  company  owed  him  noth- 
ing. He  had  no  contractual  relations  with 
them  involved  in  the  matters  thus  disposed 
6f; 

But  it  may  be  said  his  wages  were  intend- 
ed.   They  tvere  ahready  obliterated. 

I  think  the  appeal  should  be  allowed  and 
the  judgment  of  Mr.  Justice  Middleton  re- 
stored. 

Angliit,  J.' — ^It  has  been  held  by  an  official 
referee  acting  as  trial  judge  in  this  action, 
by  Mr.  Justice  Middleton  on  appeal,  and 
again,  on  a  further  appeal,  by  the  four  judges 
who  constituted  the  Appellate  Division^  that 
the  defendant  made  a  promise  of  some  sort 
to  repay  the  monies  advanced  by  the  plaintiff 
to  the  Coleman  Development  Company.  That 
finding  is  sufficiently  supported  by  evidence^ 
and  the  appeal  against  it  is  hopeless. 

The  only  difference  of  opinion  in  the  pro- 
vincial courts  was  that,  while  it  was  the 
view  of  the  official  referee  and  of  the  learned 
judges  of  the  Appellate  Division  that  Gillies' 
promise  was  absolute  and  that  of  a  primary 
debtor,  Mr.  Justice  Middleton  held  that 

"The  promise  made  by  Gillies  was,  in  truth, 
a  promise  to  answer  for  the  debt  of  the  com- 
pany. .  .  I  think  the  true  finding  of  fact 
ought  to  be  that  the  company  became  debtor,"* 
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and  he  discharged  Gillies  under  the  lourfh 
section  of  the  Statute  of  Frauds. 

Gillies  absolutely  denied  any  promise  what- 
ever. His  denial  was  not  accepted.  The  only 
version  of  the  oral  contract  is  tliat  of  Brown, 
who  says  that 

''He  (Gillies)  told  me  that  if  I  wbuld 
advance  this  money  and  keep  the  thing  alive, 
that  he  had  moneys  coming  in  and  that  he 
would  return  it  to  me." 

[568]  There  is  no  direct  evidence  of  any 
undertaking  of  liability  by  the  company,  al- 
though there  is  no  doubt  that  the  monies 
were  advanced  for  its  benefit.  Upon  this 
evidence  I  agree  with  the  learned  judges  of 
the  Appellate  Division  that  a  case  of  direct 
and  primary  liability  on  the  part  of  Gillies  is 
made  out. 

There  were,  no  doubt,  a  number  of  cir- 
cumstances, as  Mr.  Justice  Middleton  points 
out,  which  afford  somewhat  cogent  evidence 
that  there  was  some  sort  of  understanding 
that  Brown  would  be  paid  by  the  company—^ 
the  facts  that  accounts  were  rendered  by  him 
to  the  company  covering  both  wages  (for 
which  its  liability  is  admitted)  and  the  ad- 
vances which  he  claims  Gillies  promised  to 
repay,  and  that  the  present  action  was 
brought  against  the  company  as  well  as  Gil- 
lies. On  the  other  hand,  the  plaintiff's  par- 
ticulars clearly  distinguish  between  the  two 
claims,  and,  in  a  dociunent  evidencing  a  set- 
tlement of  the  amount  of  Brown's  claim  at 
$7,000,  Gillies  authorized  payment  of  that 
sum  by  one  Cartwright,  who  held  an  option 
on  Gillies'  shares  in  the  company. 

Although  the  evidence  in  chief  given  by 
Brown  was  heard  before  another  officer  since 
deceased,  Gillies'  evidence  and  Brown's  evi- 
dence in  rebuttal  were  heard  by  the  learned 
referee  who  gave  the  judgment,  and  who  thus 
had  an  opportunity  of  observing  the  demean- 
our of  both  parties  as  witnesses.  A  careful 
study  of  the  evidence  in  the  light  of  the  argu- 
ment has  not  convinced  me  that  the  conclu- 
sion reached  by  the  referee  and  unanimously 
affirmed  on  appeal  by  the  Appellate  Division, 
that  the  defendant  became  the  primary  and 
direct  debtor  of  the  plaintiff,  is  so  clearly 
erroneous  that  it  should  be  disturbed  in  this 
court.  While  I  have  little  doubt  that  it  was 
expected  that  in  some  way  the  monies  ad- 
vanced by  Brown  would  be  obtained  from  the 
company — and,  had  its  affairs  prospered, 
[569]  that  would  in  all  prohability  have  hap- 
pened— I  cannot  find  in  the  record  any  evi- 
dence which  establishes  that  it  ever  incurred 
legal  liability  to  him. 

The  appeal  fails  and  should  be  dismissed 
with  costs. 


respondent.  Brown,  against  the  Colenaian  De- 
velopment Company  and  the  appellant,  Gil- 
lies. His  action  was  dismissed  with  r^ard 
to  the  company,  but  was .  maintained  against 
the  appellant. 

The  issue  of  fact  was  whether  the  defendant. 
Gillies,  had  agreed  to  reimburse  those  ad- 
vances. 

A  long  enquSte  has  taken  place,  and  it  waa 
found  that  the  promise  to  pay,  allied  by  the 
plaintiff,  was  proved.  The  defendant  aow 
claims  that  his  contract  with  the  plaintiff 
was  a  contract  of  suretyship  and  not  a  direct 
obligation  to  pay. 

I  have  perused  the  evidence  in  that  regard, 
and  I  am  unable  to  find  that  the  faets  dis- 
closed shew  that  Gillies  became  the  surety  of 
the  Coleman  Development  Company.  He  sim- 
ply agreed  to  pay  those  advances. 

It  is  true  that  Brown  waa  in  •  the  employ 
of  the  mining  company  and  that  his  salary 
waa  paid  by  the  latter  by  way  of  issue  of 
stock;  but  it  is  true  equally  that  some  ad- 
vances previously  made  to  the  mining  com- 
pany by  Brown  were  paid  also  in  the  same 
way.  But,  when  large  advances  were  to  be 
made,  it  was  agreed  with  the  appellant.  Gil- 
lies, that  he  would  reimburse  those  advances. 
It  was  a  personal  and  direct  liability  on  his 
part,  and  he  cannot  now  invoke  the  Statute 
of  Frauds  to  prevent  him  from  being  liable 
under  that  contract. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs. 

NOTE. 

The  reported  case  holds  that  a  promise  by 
an  officer  and  stockholder  of  a  corporation 
that  if  a  third  person  will  advance  money 
to  the  corporation  he  will  be  responsible  is 
not  a  promise  to  answer  for  the  debt  or  de- 
fault of  another  within  the  statute  of  frauds. 
The  promise  is  held  to  be  a  direct  and  pri- 
mary liability  to  which  the  promisor  may 
bind  himself  by  parol.  The  cases  discussing  the 
question  whether  an  oral  promise  of  a  stock- 
holder to  pay  a  debt  of  the  corporation  in 
within  the  statute  of  frauds  are  reviewed  in 
the  notes  to  Hurst  Hardware  Co.  v.  Goodman, 
Ann.  Cas.  1912B  218,  and  Goldie-Klenert  Dis- 
tributing Co.  V.  Bothwell,  Ann.  Cas.  1013D 
849. 


Brodeub,  J. — ^This  action  had  been  brought 
to  recover  payment  of  advances  made  by  the 
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POTEST  ET  AL. 

West  Virginia  Supreme  Court  of  Appeals- 
June  16,  1914. 

74  W.  Va,  61  If  82  S.  E.  332. 

3ills  and  Hotes  —  Stipulation  for  At- 
tonaey'a  Fees  ^  Validity. 

A  stipulation  in  a  negatial)le  promissory 
note  for  the  payment  of  "five  per  cent  col- 
lection fees"  on  the  principal  thereof,  and  in 
addition  thereto  "$10  attorney  fee  in  ad- 
dition to  the  attorney's  fee  taxed  or  allowed 
by  law/'  is  forbidden,  by  the  policy  of  the 
law  and  yoid  and  unenforceable. 

[Siee  note  at  end  of  this  case.] 

Saiae. 

Chapter  81  of  the  Acts  of  1907,  chapter 
1)8  A  (sees.  4172-4368)  of  the  Code,  known 
as  the  Negotiable  Instruments  Law,  does  not 
lega]i7.e  contracts  expressly  condemned  and 
declared  void  by  the  Statutes  of  this  state, 
nor  those  forbidden  by  the  policy  of  its 
laws. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Raleigh  county. 

Action  by  Raleigh  County  Bank,  plaintiff, 
against  J.  H.  Poteet  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  bring 
error.     The  facts  are  stated  in  the  opinion. 

RETEB8ED. 

File  d  File  and  E,  E.  8i<m9hury  for  plain- 
tiffs in  error. 
J.  E.  Bummerfield  for  defendant  in  error. 

[&11]  POFFENBABGEB,  J. — In  thls  action  on 
a  note,  a  tender  of  the  amount  conceded 
[512]  to  be  due  was  made  after  the  institu- 
tion of  the  action.  Coming  too  late,  it  was 
wholly  unavailing  and  futile,  stopping  neither 
interest  nor  costs,  since  we  have  no  statute 
on  the  subject,  modifying  the  common  law.  28 
Am.  &  Eng.  £nc.  of  Law  (2d  ed.)  21,  38  Cyc. 
147,  149,  both  citing  numerous  authorities. 

Professing  to  be  in  debt,  the  writ  claimed 
-damages  in  the  sum  of  $2,500.00  and  failed  to 
specify  the  amount  of  the  debt,  wherefore,  it 
varied  from  the  declaration  claiming  .$2,200.00 
as  the  principal  of  a  note,  $110.00  as  com- 
mission for  collection  thereof  and  $10.00  as  an 
attorney's  fee  in  addition  to  the  foe  allowed 
by  law.  To  cure  this  defect,  the  plaintiff 
amended  the  writ,  with  leave  of  the  court  and 
over  an  objection  by  the  defendants.  The 
amendment  was  properly  allowed.  Code,  chap. 
125,  sec.  15;  Ryan  v.  Piney  Coal,  etc.  Co.  69 
W.  Va.  692,  73  8.  E.  330 ;  Barnes  v.  Grafton, 
61  W.  Va.  410,  56  8.  E.  608. 


The  inclusion  in  the  judgment  of  the  stipu- 
lated eommission  of  5  per  cent,  $110.00,  is 
the  basis  of  the  principal  complaint.  Such 
notes  have  not  been  in  common  use  in  this 
state,  and  the  validity  of  such  a  stipulation 
has  never  been  passed  upon  by  this  court.  An 
inference  of  a  concensus  of  opinion  among  the 
members  of  the  legal  profession  against  it 
naturally  arises  from  the  absence  of  notes  of 
that  kind  in  the  commercial  paper  of  the 
state.  Had  it  been  regarded  as  legal  and 
valid,  no  doubt  they  would  have  been  abun< 
dant  here  as  they  are  in  other  states  in  which 
sueh  an  addition*  is  deemed  valid;  and  our 
reports  would  afford  many  decisions  affirm- 
ing their  validity  and  defining  their  opera- 
tion, as  do  those  of  the  states  in  which  they 
have  been  sustained. 

As  to  the  validity  of  the  stipulation,  the 
authorities  in  the  various  jurisdictions  are  in 
conflict.  The  following  decisions  uphold  it: 
Shelton  V.  Aultman,  82  Ala.  315,  8  So.  232; 
Tolford  V.  Garrels^  132  III.  550,  24  N.  K.  573 ; 
Dnluth  Loan,  etc.  Co.  v.  Klovdahl,  55  Minn. 
341,  56  N.  W.  1119;  .Peyser  v.  Cole,  11  Ore. 
39,  4  Pac.  529,  60  Am.  Bep.  451;  Imler  v. 
Imler,  94  Pa.  St.  372;  Parham  v.  PuUiam,  5 
Cold.  (Tenn.)  407;  Krause  v.  Pope,  78  Tex* 
,478,  14  S.  W.  616;  Mclntire  v.  Gagley,  37  la. 
676;  Siegel  v.  Drumm,  21  La.  Ann.  8;  Mc- 
Cornick  v.  Swem,  36  Utah  6,  20  Ann.  Cae. 
1368;  102  Pac.  626;  North  Atchison  Bank  v. 
Gay,  114  Mo.  203,  21  8.  W.  470;  Morgan  v. 
Kiser,  105  Qa.  104,  31  6.  E.  45;  Alexander 
▼.  McDow,  108  Cal.  25,  41  Pac.  24;  Cloud  v. 
Rivord,  6  Wash.  555;  34  Pao.  136;  Riaker  v. 
Lauer,  13  Idaho  163,  88  Pao.  1057. 

In  the  following  cases,  it  is  denounced  as  a 
cover  for  usurious  [613]  interest  and  a  means 
of  exacting  the  same  or  a«  a  mere  unenforcible 
penalty.'  Witherspoon  t.  Musselman,  14  Bush 
(Ky.)  214,  29  Am.  Rep.  404;  State  v. 
Taylor,  10  Ohio  378;  Bullock  v.  Taylor.  39 
Mich.  137,  33  Am.  Rep.  356;  Dow  v.  Updike, 

II  Neb.  96,  7  N.  W.  857 ;  Tinsley  v.  Hoskins, 

III  N.  C.  340,  16  S.  E.  325,  32  Am.  St.  Rep. 
801;  Rixey  v.  Pearre,  89  Va.  113,  15  S.  E. 
498;  Boozer  v.  Anderson,  42  Ark.  167. 

By  this  collation,  which  does  not  include 
all  the  cases,  by  any  means,  but  enough  to 
disclose  the  attitudes  of  the  various  courts  of 
last  resort,  a  decided  preponderance  in  num- 
ber favoring  the  validity  of  the  stipulation 
appears.  But,  in  some  of  the  states,  it  in 
authorized  by  statute.  How  many  need  not 
be  ascertained.  It  is  in  Iowa  for  one.  Not- 
withstanding the  admitted  preponderance,  the 
solution  of  the  question  is  one  of  reason  as 
well  as  of  authority  and  we  arc  under  no 
duty  to  yield  to  the  mere  force  of  numberH. 
Besides,  the  policy  of  this  state,  as  disclosed 
by  its  statutes  relating  to  costs  and  interest, 
and  the  concensus  of  j^al  opinion  as  revealed 
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by  a  settled  and  long-continued  course  of 
conduct  in  business,  must  be  considered. 

Impartial  writers  of  recognized  ability,  after 
having  considered  both  classes  of  cases  and 
the  reasoning  upon  which  they  stand,  have 
unhesitatingly  given  their  approval  to  those 
decisions  which  condemn  the  stipulation  and 
refuse  to  enforce  it.  Mr.  Daniel^  in  his  work 
on  negotiable  instruments,  expresses  himself 
thus:  "Unless  there  be  some  statute  under 
which  such  stipulations  are  permissive,  it 
certainly  tends  to  the  oppression  of  debtors 
to  sanction  their  incorporation  in  commercial 
instruments;  and  they  are' therefore  against 
the  policy  of  the  law  and  void."  Judge  Cald- 
well, in  Merchants*  Nat.  Bank  v.  Sevier,  14 
Fed.  662,  quotes  from  14  Am.  L.  Rev.  858,  as 
follows:  "It  seems  to  us  to  be  more  con- 
sistent with  public  policy  to  consider  all 
such  agreements  absolutely  void.  They  can 
readily  be  used  to  cover  usurious  agreements, 
and  excessive  exactions  may  be  made  under 
the  guise  of  an  attorney  fee."  Judge  Cooley 
of  Michigan,  a  great  author  as  well  as  an 
able  judge,  expressed  himself  thus  in  Bullock 
▼.  Taylor,  39  Mich.  137,  33  Am.  Rep.  356: 
"A  stipulation  for  such  a  penalty,  we  think, 
must  be  held  void.  It  is  opposed  to  the  policy 
of  our  laws  concerning  attorney's  fees,  and  it 
is  susceptible  of  being  made  the  instrument  of 
the  most  grievous  wrong  and  oppression.  It 
[514]  would  be  idle  to  limit  interest  to  a  cer- 
tain rate,  if,  under  another  name,  forfeitures 
may  be  imposed  to  an  amount  without  limit. 
Tlie  provision  in  those  notes  is  as  much  void 
as  it  would  have  been  had  it  called  the  sum 
imposed  by  its  true  name  of  forfeiture  or 
penalty.  There  is  no  consideration  that  can 
support  it." 

This  suggestion  of  lack  of  consideration 
prompts  the  inquiry  as  to  what  the  borrower 
gets  in  exchange  for  his  promise,  and  discloses 
the  necessity  of  resort,  on  the  part  of  courts 
in  which  the  agreement  is  held  valid,  to  tbe 
theory  of  indenmity.  The  agreement  to  pay 
costs  and  attorneys'  fees  is  obviously  not  an 
agreement  to  pay  for  any  service  to  be  ren- 
dered to  the  promissor,  the  maker  of  the  note, 
for  such  services  are  always  rendered  to  .and 
for  the  promissee,  the  payee  of  the  note.  It 
is  a  promise  to  pay  for  something  done  against 
the  promissor  and  to  his  material  injury.  He 
derives  no  benefit  from  it.  The  detriment  to 
the  other  party,  occasioned  by  the  default  in 
payment  is  the  only  circumstance  that  could 
possibly  constitute  consideration  for  the 
promise.  In  that  case,  the  injury  is  depriva- 
tion of  the  use  of  the  money  and  the  com- 
pensation for  that  is  fixed  and  limited  by 
the  statutes,  allowing  only  the  legal  rate  of 
interest  and  the  legal  costs,  including  the 
attorney's  fee  prescribed  by  law.  Our  stat- 
utes limit  the  interest  to  six  per  cent,  fix  the 
costs  in  court  and  prcscJribe  the  amount  to 


be  included  as  an  attorney's  fee.  Nothing 
more  can  be  obtained  by  force  of  the  law.  At 
the  common  law  costs  or  expenses  of  recover- 
ing a  debt  were  not  allowed  at  all,  and  they 
were  never  allowed  eo  nomine.  In  actions  for 
damages,  some  sort  of  compensation  for 
trouble  or  expense  was  included  in  the  ver- 
dict. 3  Bl.  Ck>m.  399;  4  Minor's  Inst.  699; 
Wilkinson  v.  Hoke,  39  W,  Va.  403,  19  S.  E. 
620;  Roberts  v.  Paul,  50  W.  Va.  531,  40  S.  E. 
470;  West  v.  Ferguson,  16  Gratt.  (Va.)  270. 
Whether  inability  to  obtain  relief  from  thia 
defect  by  contract  may  be  inferred  from  the 
resort  to  the  legislature  for  enabling  statutes, 
it  is  unnecessary  to  inquire.  It  suffices  to 
say  the  legislature  passed  laws  dealing  fully 
and  comprehensively  with  the  subject  and 
presumptively  made  what  was  deemed  an 
adequate  provision,  wherefore,  under  a  well 
settled  rule  of  construction,  it  is  not  in  the 
power  of  the  courts,  by  their  judgments,  or 
private  persons,  by  their  contracts,  [516]  to 
extend  or  broaden  it.  If  it  be  conceded  that 
there  was  common  law  on  the  subject,  these 
statutes  necessarily  repealed  it  by  implication. 
By  them,  the  Parliament  in  England  substi- 
tuted a  system  of  statutory  law  for  the  com- 
mon law,  as  to  costs,  covering  the  whole  sub- 
ject and  omitting  any  supposed  right  to  re- 
cover them  by  virtue  of  a  stipulation  in  the 
contract;  and  that  statutory  system,  as  re- 
vised and  extended  by  our  legislature,  still 
omits  it,  and  has  actually  provided  against  it. 
"Whenever  a  statute  undertakes  to  provide 
for  a  specific  matter  or  thing  already  covered 
by  a  common-law  rule,  omissions  in  its  pro- 
visions of  certain  portions  of  the  rule  may 
be  taken  as  indicative  of  a  legislative  intent 
to  repeal  or  abrogate  the  same.  And  this, 
though  in  all  other  respects  the  statute  and 
common  law  are  in  exact  conformity."  In  re 
Lord,  etc.  Chemical  Co.  7  Del.  Ch.  248,  44  Atl. 
776.  To  the  same  general  effect  see  Com.  v. 
Cooley,  10  Pick.  (Mass.)  37;  Pearce  v.  At- 
wood,  13  Mass.  324;  Com.  v.  Dennls>  106 
Mass.  162.  On  this  principle,  the  Supreme 
Court  of  the  United  States  held  that  wager  of 
law,  if  it  ever  existed  in  this  country  as  a 
mode  of  trial,  had  been  abolished.  Childress 
V.  Emory,  8  Wheat.  642,  5  U.S.  (L.  ed.)  705. 
See  also  8  Cyc.  376,  citing  numerous  other 
cases.  Having  specified  what  may  be  re- 
covered, whether  the  common  law  would  have 
permitted  more  or  not,  by  its  prescription  of 
rules,  the  legislature  has  impliedly  negatived 
any  supposed  right  to  obtain  anything  in  ad- 
dition thereto.  The  detriment  to  the  payee- 
or  holder,  resulting  from  default  in  payment, 
is  compensated  as  fully  as  the  legislature  in- 
tended it  to  be,  by  the  costs  and  fees  pre- 
scribed by  the  statute,  wherefore  there  can  be 
no  consideration  for  the  promise,  even  in  th^ 
sense  of  detriment. 
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Viewed  as  a  contract  of  indemnity,  the 
stipulation  fails  on  the  same  principle.  It  is 
indemnity  against  what  a  debtor,  unable  or 
unwilling  to  pay,  has  a  legal  right  to  do, 
avail  himself  of  the  delay  in  payment,  accord- 
ed him  by  law,  subjecting  himself  to  the  inci- 
dental punishment  inflicted  in  the  form  of 
costs  and  fees  prescribed,  and  recoverable. 
This  legal,  though  not  moral,  right  in  the 
debtor  precludes  the  existence  of  any  con- 
sideration for  the  contract  as  one  of  in- 
demnity, and  the  agreement  amounts  to  no 
more  than  one  to  bear  the  [516]  burden  im- 
posed by  law  upon  the  person  in  whose  favor 
it  if*  made,  an  agreement  to  give  something 
for  nothing.  For  reasons  of  public  policy, 
the  legislature  has,  in  effect,  declared  that 
the  lender  or  creditor  shall  take  the  risk  of 
expense  of  collection  in  excess  of  the  allow- 
ance it  has  made  by  way  of  indemnity  or  re- 
imbursement. It  has  not  left  the  matter  in 
the  hands  of  the  parties  to  be  provided  for 
by  agreement.  It  has  acted  upon  iht  subject 
itself  and  declared  its  will,  for  the  same  rea- 
son that  impelled  it  to  act  upon  the  subject  of 
interest,  to  the  end  there  should  be  no  open 
door  to  oppression  and  undue  advantages,  at- 
tended by  constant  temptation  to  money 
lenders,  to  violate  the  law  against  usury, 
and,  on  the  part  of  collectors,  to  encourage 
litigation  and  inflict  unnecessary  costs  and 
expenses  amounting,  in  an  economic  sense,  to 
waste  and  loss.  It  would  encourage  the  em- 
ployment of  collectors  and  attorneys  and  bo 
an  inducement  to  the  attorneys  to  seek  claims 
for  collection  and  institute  actions  un- 
necessarily.  In  this  connection,  the  following 
observations  of  Woods,  judge«  in  State  v. 
Taylor,  10  Ohio  378,  are  apropos:  "What 
may  be  supposed  as  the  natural  result  to  the 
community  from  the  exeeuticm  of  this  agree- 
ment? It  would  be  the  condition  of  future 
loans,  at  banks,  that  the  borrower  should 
pay  the  expense  of  collection,  and  perhaps,  the 
tax  thereon.  The  brokers  in  this  state  would 
hold  a  general  jubilee;  and  as  their  sense  of 
morality  and  law  usually  expands  with  their 
hopes  of  gain,  in  proportion  to  the  borrower's 
necessity,  they  would  find  probably,  additi<m< 
al  items  of  costs,  as  a  means  of  legalized  ex- 
tortion upon  their  loans."  In  Witherspoon  ▼. 
Musselman,  14  Bush  (Ky.)  214,  29  Am.  Rep. 
404,  the  court  held  as  follows:  "Agreement 
to  pay  a  reasonable  attorney's  fee,  in  the 
body  of  a  promissory  note,  if  it  is  'collected 
by  suit,'  is  absolutely  void — it  is  contrary  to 
the  policy  of  our  law»^-it  is  an  agreement  to 
pay  a  penalty,  tends  to  the  oppression  of  the 
debtor,  and   to  encourage  litigation." 

The  decisions  upholding  such  contracts 
themselres  disclose  the  abuses  indicated. 
Some  of  them  inquire  only  as  to  whether  the 
stipulated  amount  is  reasonable.  This  per- 
mits the  holder  of  the  paper    to    take    as 


profit  on  the  transaction  all  he  can  save  out 
of  the  amount  recovered,  and  it  amounts  to 
additional  interest.  Wood  v.  Winship  Mach. 
Co.  83  AU.  424,  3  So.  767,  3  Am.  St.  Hep 
754;  [517]  Toler  ▼.  Keiher,  81  Ind.  383; 
North  Atchison  Bank  v.  Gay,  114  Mo.  203,  21 
S.  W.  479;  Stillwater  First  Nat.  Bank  v. 
Larsen,  60  Wis,  206,  19  N.  W.  67,  60  Am. 
Rep.  366;  Exchange  Bank  v.  Tuttle,  5  N.  M. 
427,  23  Pac.  241,  7  L.R.A.  445;  Morgan  v. 
Kiser,  105  Ga.  104,  31  S.  E.  45;  Alexander  v. 
McDow,  108  Cal.  25,  41  Pac.  24.  In  others 
an  effort  is  made  to  avoid  this  result  by  treat- 
ing the  contract  as  one  of  indemnity  and  al- 
lowing only  the  actual  expense.  Eagle  Lake 
First  Nat.  Bank  v.  Robinson,  104  Tex.  160, 
135  S.  W,  372;  Dunovant  v.  Stafford,  36  Tex. 
Civ.  App.  33,  81  S.  W.  101.  These  decisions 
disclose  a  futile  effort  on  the  part  of  the 
courts  to  prevent  abuse  of  it.  As  the  matter 
is  all  in  the  hands  of  the  creditor  and  hie  at- 
torney, neither  the  debtor  nor  the  court  can 
know  what  fees  are  actually  paid. 

It  is  hardly  necessary  to  say  the  legislature 
has  ample  power  to  forbid  such  contracts,  in 
▼lew  of  the  evils  they  carry  or  of  which  they 
are,  to  say  the  least,  susceptible,  for  nobody  is 
likely  to  dispute  it.  Hence,  the  inquiry  is  one 
of  legislative  intent  only,  and  that  seems  per- 
fectly clear,  when  the  statutes  are  considered 
in  the  light  of  the  rules  of  interpretation. 
Indeed,  the  non-recognition  of  such  an  oppres- 
sive and  evil  working  contract  reflects  credit 
upon  the  common  law  itself.  In  those  courts 
which  recognize  it,  liberty  of  contract  and 
increased  efficiency  of  negotiable  paper  as  an 
instrumentality  of  commerce  are  the  prin- 
cipal grounds  of  justification.  The  statutes 
marking  out  inhibitive  public  policy  are  sel- 
dom mentioned  and  never  fully  analyzed.  The 
inquiry  goes  only  to  the  question  of  usury. 
No  effort  is  made  to  escape  the  common- 
law  inhibition  of  costs  or  the  limitation  of 
statutory  costs — ^both  of  which  are  more 
directly  applicable  than  the  usury  statute. 
If  these  statutes  have  the  scope  and 
effect  here  claimed,  there  is  no  such  liberty 
of  contract,  and  however  beneficial  these 
contracts  may  be  in  commerce,  it  is  the 
province  of  the  legislature,  not  tlie.  courts, 
to  legalize  them,  and  the  courts  have  no  pow- 
er to  do  so,  in  the  face  of  a  clearly  manifested 
public  pK)licy  condemning  them. 

Through  all  the  refinements  in  argument 
upon  which  validity  of  this  sort  of  an  agree- 
ment is  predicated,  the  reader  feels  the  weight 
of  conviction  that  the  real  inducement  to 
the  stipulation  is  the  loan  of  the  money,  not 
any  wish  or  desire  on  the  part  of  the  borrow- 
er to  relieve  the  lender  of  any  burden.  It  is 
inseparably  connected  with  the  loan,  and  can 
have  no  separate  or  distinct  existence.  It  is 
entered  into  to  [518]  obtain  the  loan  and  for 
no  other  purpose.    That  being  the  intent  of 
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the  borrower,  concurred  in  by  the  lender,  it 
is  difficult  to  see  how,  in  point  of  intent  and 
purpose,  there  can  be  any  other  consideration. 
As  legally  there  can  be  no  other,  the  indemni- 
ty is  a  mere  benefit  to  the  lender  in  addition 
to  the  interest  for  which  the  law  permits  him 
to  contract. 

In  opposition  to  the  conclusion  here  indi- 
cated and  the  reasoning  upon  which  it  is  pred- 
icated, certain  early  Virginia  decisions  are 
relied  upon,  one  of  which,  Campbell  v.  Shields, 
6  J>eigh  517,  liolding  a  bond,  given  for  a  past 
due  debt  and  including  a  sum  equal  to  5  per 
cent  of  the  debt,  to  cover  commissions  which 
the  creditor  might  be  compelled  to  pay  to  an 
agent  for  collection,  not  to  be  usurious,  ap- 
parently conflicts  with  it  to  some  extent.  In 
the  opinion,  Judge  Carr  declared  it  lawful  to 
charge  a  reasonable  commission  for  trouble 
and  expense.  The  defense  was  usury  and  had 
for  its  purpose  the  defeat  of  the  entire  debt, 
under  the  statute  forfeiting  the  whole  debt 
for  the  offense  of  usury.  As  the  statute  was 
so  highly  penal,  it  was  perfectly  natural  for 
the  court  to  struggle  against  the  establish- 
ment of  the  offense  and  to  that  end,  give  the 
statute  a  strict  construction,  under  the  rule 
requiring  it  in  the  case  of  a  penal  statute.  No 
reference  was  made  to  the  statute  limiting 
costs,  and  much  stress  was  laid  upon  the  ques- 
tion of  intent.  Our  statute  against  usury  is 
not  penal.  Forfeiting  only  the  interest  in 
excess  of  the  legal  rate,  it  is  purely  remedial 
and  falls  under  the  rule  of  liberal  construc- 
tion. Had  Judge  Carr  been  deciding  the  case 
under  it,  his  opinion  might,  and  likely  would, 
have  pursued  an  entirely  different  course  and 
led  to  an  opposite  conclusion.  He  founded 
his  conclusion  in  part  of  Stratton  v.  Mutual 
Assur.  Co.  6  Rand.  22,  involving  the  collection 
of  a  penalty  of  7^  per  cent  imposed  upon  a 
delinquent  member  of  a  fire  insurance  so- 
ciety, by  one  of  its  by-laws.  Of  course  there 
was  no  semblance  of  usury  in  that,  for  there 
was  no  loan  of  money,  nor  any  debt  other 
than  that  incident  to  membership  in  the  so- 
ciety, which  included  the  percentage  for  de- 
linquency. Greenhow  v.  Buck,  5  Munf.  263, 
was  a  case  of  the  same  kind.  In  Pollard  v. 
Baylor,  6  Munf.  433,  there  was  involved  a 
commission  on  a  contract  for  the  sale  of  to- 
bacco^  which  contract  the  court  said,  the  debt- 
or could  make  with  the  creditor  as  [519]  well 
as  others,  and,  besides,  as  in  the  case  of  Camp- 
bell V.  siiields,  the  debt  had  been  previously 
made  and  was  free  from  the  suspicion  of 
usury  when  made,  and  the  court  said  a  debt, 
valid  in  its  inception,  could  not  be  vitiated  by 
a  subsequent  usurious  transaction.  In  neither 
case,  was  the  question  at  issue  collection 
of  the  commission.  In  Pollard  v.  Bkylor,  the 
purpose  of  the  plea  was  to  invalidate  a  deed 
in  an  action  of  ejectment,  and,  in  the  other,  to 
escape  payment  of  the  whole  debt,  and  the 
commissions  were  only  collaterally  involved 


by  efforts  to  accomplish  vastly  larger  pur- 
poses than  relief  from  the  commission  con- 
tracts. 

The  Virginia  court  has  not  acknowledged 
these  decisions  as  binding  it  in  the  disposi- 
tion of  the  question  here  presented.  In  its 
later  decisions,  it  has  uniformly  held  stipula- 
tions for  expenses  of  collection  void  as  beings 
inhibited  by  public  policy.  Fields  v.  Fields, 
105  Va.  714,  54  S.  E.  888;  Rixey  v.  Pearre,  89 
Va.  113,  15  8.  E.  498;  Ronald  v.  Princeton 
Bank,  90  Va.  813,  20  S.  E.  780.  Moreover,  the 
principle  here  declared  was  enunciated  and  ap- 
plied in  Toole  v.  Stephen,  4  Leigh  581.  There 
a  note  given  by  a  debtor  to  the  attorney  of 
a  bank  for  part  of  his  commission  for  reducing 
its  claim  to  judgment  was  declared  usurious. 
This  commission  differed  from  those  involved 
in  Pollard  v.  Baylor  and  Campbell  v.  Shields 
in  this  only,  that  it  had  been  earned,  while 
the  others  had  not.  It  was  not  payable  to 
the  creditor,  but  to  the  attorney  who  had 
rendered  the  service.  Nevertheless  the  court 
refused  enforcement  of  the  contract  to  pay  it. 
This  was,  in  substance  and  effect,  a  declara- 
tion of  want  of  consideration.  Had  the  com- 
missions only  been  involved  in  the  other  two 
cases,  they  would  probably  have  met  a  like 
fate.  R.  8.  Oglesby  Co.  v.  New  York  Bank, 
114  Va.  663,  77  8.  £.  468,  decided  by  the  Vir- 
ginia court,  involves  no  departure  from  the 
law  as  declared  in  Rixey  v.  Pearre,  and  other 
later  cases.  It  upheld  the  stipulation  under 
the  laws  of  New  York,  holding  the  contract 
to  be  governed  in  respect  of  its  performance 
by  the  laws  of  New  York.  The  last  point  of 
the  syllabus  reads:  "A  contract  valid  at  the 
place  of  performance,  another  state,  will  be 
enforced  in  Virginia,  though  a  similar  con- 
tract made  and  to  be  performed  in  Virginia 
would  not  be  upheld.'* 

In  this  state,  as  has  been  indicated,  the  law 
upon  the  subject  has  been  regarded  as  settled 
beyond  question  or  doubt.  [520]  Our  decisions 
do  not  disclose  a  single  case  in  which  recov- 
ery has  been  sought  on  such  an  agreement. 
No  effort  has  ever  been  made  here  to  establish 
its  validity.  In  all  the  states  in  which  it  has 
been  upheld,  the  reports  abound  with  deci- 
sions involving  such  contracts.  In  the  reports 
of  the  courts  of  other  states  in  which  it  is 
condemned,  appear  many  instances  of  effort 
to  legalize  it,  as  in  Michigan,  North  Carolina,. 
Arkansas  and  Virginia.  A  thorough  and  gen- 
eral conviction  on  the  part  of  members  of  the 
profession  against  its  validity  has  restrained 
them  from  presenting  the  question,  and  found- 
ation for  this  impression  appears  in  the  ju- 
dicial declaration  of  invalidity  of  contracts, 
not  usurious  at  all,  but  tending  to  usury,  and 
because  they  have  such  tendency.  A  contract 
for  compound  interest  is  declared  to  be  void 
and  unenforceable  because  of  such  tendency, 
although  it  is  admittedly  not  usurious  in 
law  or  fact.     In  Childers  v.  Deane,  4  Rand. 
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(Va.)  408,  Judge  Carr  said:  But  an  agree- 
ment made  at  the  time  of  the  loan,  that  at 
the  end  of  the  year  interest  sliall  become 
principal,  will  not  be  allowed;  not  that  it  is 
usury  and  will  render  the  contract  illegal 
and  void;  but  because  the  chancery  considers 
it  hard  and  oppressive  and  tending  to  usury." 
So  this  court  has  uniformly  hcdd.  Genin  v. 
Ingersoll,  11  W.  Va.  649';  Hurst  v.  Hite,  20 
W.  Va.  183;  Boggess  v.  Goflf,  47  W.  Va.  139, 
34  S.  £.  741.  Here  is  an  instance  in  which 
a  contract  not  forbidden  by  any  statute  is 
held  void  because  of  its  mere  tendency  to 
usury  and  liberty  of  contract,  accorded  by 
the  common  law,  denied  and  restrained  by 
the  public  policy  of  the  state.  On  the  same 
principle,  the  uniformly  admitted  usurious 
tendency  of  the  stipulation  for  attorneys* 
feea,  condemns  it.  although,  in  the  absence 
of  a  defined  public  policy,  it  seems  to  fall 
within  the  power  of  individuals  to  make  con- 
tracts. 

The  negotiable  instruments  law,  ch.  81  Acts 
of  1907,  ch.  98  A  of  the  Code,  has  not  altered 
this  policy.  Negotiability  of  paper  is  one 
thing,  and  the  policy  of  the  state  as  to  usury 
and  other  oppressive  practices  quite  another, 
and  that  statute  deals  with  the  former  not 
the  latter.  It  says  not  a  word  about  usury. 
Its  purpose  was  to  establish  uniformity  in  the 
quality,  characteristics  and  incidents  of  nego- 
tiable paper  and  to  extend  the  principle  of 
negotiability,  but  it  assumed  [521  ]  the  validi- 
ty of  the  paper  contemplated.  In  other  words, 
it  assumed  the  paper  to  be  such  as  the  law 
{•ermits  the  parties  to  make  and  allows  the 
courts  to  enforce.  No  rule  or  principle  of  con- 
struction justifies  the  courts  in  saying  its 
very  general  terms  repeal  positive  statutes  re- 
lating to  subjects  other  than  negotiability  of 
valid  paper.  On  the  contrary,  the  ■  rules  of 
construction  forbid  it.  Reeves  v.  Ross,  62 
W.  Va.  7,  57  S.  E.  284;  Coal,  etc.  R.  Co.  v. 
Conley,  67  W.  Va.  129,  67  S.  E.  613;  36  Cyc. 
1146;  26  Am.  &  Eng.  Enc.  of  Law  640;  Lewis* 
Southerland,  Statutory  Con.  sec.  274,  old  Ed. 
157. 

The  trial  court  erroneously  included  the 
commission  in  its  judgment.  It  likewise 
erred  in  the  refusal  of  credit  for  usurious  in- 
terest paid  to  the  bank  amounting  to  $39^.66. 
As  credit  for  this  item  was  claimed  in  the 
pleadings  no  principle  upon  which  it  could 
be  disallowed  is  perceived.  Deduction  of  these 
two  items  from  the  amount  of  the  judgment 
rendered  leaves  $2270.22,  as  the  amount  for 
which  it  should  have  been  rendered. 

The  judgment  will  be  reversed  and  judg- 
ment entered  here  for  said  sum,  as  of  the 
4th  day  of  September  1912,  with  interest 
thereon  from  that  date  until  paid  and  costs 
in  the  court  below.  Costs  in  this  court  will 
be  adjudged  to  the  plaintiff,  in  error. 

Reversed  and  entered. 


MiLLEB,  P.  {dutaenting). — I  am  of  opinion 
not  to  concur.  Concededly  the  opinion  is 
against  the  great  weight  of  authority,  in- 
cluding the  leading  case  of  Campbell  v. 
Shields,  6  Leigh  617,  a  case  directly  in  point, 
and  other  Virginia  cases  antedating  the 
separation  of  the  states,  and  aa  many  times 
decided  binding  on  us.  The  decision  in  Camp- 
bell V.  Shields,  was  reached  after  the  question 
involved  liad  been  a  long  time  controverted 
in  Virginia,  and  so  far  as  I  have  found 
it  was  never  thereafter  questioned,  until 
Rixley  v.  Pearre,  89  Va.  113,  15  S,  E.  498, 
which  makes  no  reference  to  the  prior  Vir- 
ginia decisions,  and  refers  only  to  the  Michi- 
gan case  of  Bullock  v.  Taylor,  39  Mich.  137 
33  Am.  Rep.  356. 

Mr.  Daniel  has  apt>arently  with  great  care, 
in  the  last  edition  of  his  work  on  Negotiable 
Instruments,  volume  1,  section  62  and  62a, 
collated  in  the  notes  to  these  sections  all 
[522]  the  decisions  of  the  different  states 
covering  the  subject,  and  it  is  only  necessary 
to  refer  thereto  to  learn  how  overwhelming 
the  decisions  of  the  various  states  are  against 
the  position  taken  in  the  opinion.  As  a  gen- 
eral rule  these  opinions  are  uninfluenced  by 
statute,  and  like  the  early  Virginia  cases  are 
merely  declaratory  of  the  general  law.  Most 
of  them  sustain  not  only  the  validity  of  such 
stipulations,  but  likewise  the  negotiability  of 
the  instrument.  Many  uphold  the  validity  of 
the  stipulations,  while  denying  the  negotiabil- 
ity of  the  instrument.  A  few  hold  the  stipula- 
tions penal  and  void;  and  one  or  two  cases, 
including  the  Ohio  case  of  Shelton  v.  Gill, 
11  Ohio  417,  hold  them  usurious  and  sub- 
ject to  the  statutes  against  usury.  In  III 
Minor's  Inst,  part  1,  page  311,  this  great  ex- 
pounder of  the  Virginia  law,  referring  among 
others  to  the  case  of  Campbell  v.  Shields, 
places  contracts  or  stipulations  for  collection 
expenses  along  with  brokerage  contracts,  and 
holds  such  contracts  not  usurious.  He  says 
it  is  not  usury  for  a  creditor  who  gives  in- 
dulgence to  his  debtor  to  include  the  commis- 
sion which  he  would  have  to  pay  an  ag«it  for 
collecting  the  debt  for  him. 

The  reason  given  in  the  opinion  for  going 
against  the  Virginia  cases  binding  us,  and 
against  this  great  weight  of  authority,  is  that 
such  stipulations  tend  to  usury,  oppression, 
and  to  the  encouragement  of  litigation.  I  do 
not  see  how  this  is  so  in  theory  or  in  fact.  If 
such  was  the  fact  it  seems  remarkable  that 
so  many  of  the  great  commercial  states  of 
the  country  continue  to  deny  the  usurious 
character  of  such  stipulations,  and  to  hold 
them  collateral,  and  enforceable  not  necessari- 
ly to  the  full  amount  stipulated,  but  only 
for  reasonable  attorney's  fees  and  collection 
expenses,  not  exceeding  the  Sum  stipulated. 
Such  construction  robs  them  not  only  of  the 
taint  of  usury,  but  also  of  any  danger  from 
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oppression  or  the  encouragement  of  litiga- 
tion. Campbell  v.  Shields,  and  other  Virginia 
cases,  would  so  construe  them.  A  creditor 
bound  to  collect  his  debt  by  law  would  not 
stop  short  of  enforcing  his  rights  by  legal 
action,  because  of  the  expense  he  would  incur 
in  the  litigation. 

In  reply  to  the  suggestion  that  such  con< 
tracts  are  usurious  Mr.  Daniel  says:  "Such 
stipulations  do  not,  we  think,  render  such 
instruments  usurious.  The  additional 
amounts  are  in  [523]  consideration  of  addi- 
tional trouble  and  expense  inflicted  on  the 
holder,  and  not  excessive  interest  for  the  loan 
or  forbearance  of  money."  True  the  more  re- 
cent Virginia  decisions,  referred  to  in  the 
opinion,  tend  to  unsettle  the  law  of  that  state, 
but  those  decisions  are'  not  binding  on  and 
should  not  disturb  us.  While  R.  S.  Oglesby 
Co.  V.  New  York  Bank,  114  Va.  663,  77  S.  E. 
468,  the  most  recent  Virginia  case,  involved 
a  New  York  contract,  and  for  that  reason  may 
not  be  exactly  in  point,  nevertheless  it  criti- 
cizes Rixley  v.  Pearre,  and  Fields  v.  Fields, 
105  Va.  714,  54  S.  £.  888,  and  approves  the 
earlier  Virginia  cases,  including  Campbell  v. 
Shields,  and  the  inference  to  be  drawn  from 
the  argument  is  a  purpose  to  adhere  to  the 
principles  of  the  earlier  cases.  Reference  is 
made  in  the  opinion  to  Toole  v.  Stephen,  4 
Leigh  681,  as  being  opposed  to  Campbell  v. 
Shields,  but  it  is  not.  Quite  the  contrary. 
The  distinction  noted  between  the  two  cases 
is  important.  In  the  Toole-Stephen  Case  the 
promise  was  absolute  to  pay  judgments  re- 
covered by  the  creditor  with  costs  and  at- 
torney's fees,  as  the  opinion  concedes,  already 
incurred.  The  promise  held  usurious  was 
unconditional.  There  was  no  way  for  the 
debtor  to  escape  payment.  This  is  the  ex- 
act point  of  distinction,  and  the  reason  why 
in  the  one  case  the  promise  was  held  usurious, 
and  in  the  other  not  so.  Pollard  v.  Baylor, 
6  Munf.  433,  Anno,  and  the  cases  cited  in 
the  note  make  this  distinction  very  plain. 
The  first  point  of  the  syllabus  in  that  case  is: 
^'A  pefialty,  inserted  in  a  contract,  from  which 
the  party  may  deliver  himself,  does  not  make 
such  contract  usurious.''  And  in  the  second 
point  of  the  syllabus  it  Is  said:  '*The  ques- 
tion whether  a  contract  is  usurious,  or  not,  is 
to  be  decided  with  reference  to  the  time  when 
it  was  entered  into;  for  a  contract  legal  at 
such  time,  can  not  be  made  usurious  by  subse- 
quent events."  In  Ward  v.  Comett,  91  Va. 
681,  22  S.  E.  494,  49  L.R.A.  550,  it  was  decid- 
ed that,  where  a  debtor  by  punctual  payment 
of  the  debt  may  relieve  himself  and  avoid  the 
payment  of  the  illegal  interest  stipulated  for 
it  is  not  usury. 

I  do  not  see  how  it  can  be  said  that  we  have 
any  policy  in  this  state  against  this  character 
of  contracts.  Prior  to  the  recent  Virginia 
cases  I  do  not  think  any  lawyer  would  have 


hesitated,  on  looking  to  the  Virginia  deci* 
sions,  binding  us,  and  to  Mr.  Minor's  state- 
ment  of  the  law  on  the  subject,  and  [524] 
seeing  the  great  weight  of  authority  support- 
ing these  early  Virginia  cases,  to  advise  his 
client  that  such  contracts  were  enforceable  in 
Virginia  and  in  this  state.  One  of  the  strong^ 
reasons  noted  by  Mr.  Daniel,  given  or  implied 
in  the  many  cases  upholding  the  validity  of 
such  stipulations  and  the  negotiability  of  the 
instrument  containing  them,  is,  that  bein^ 
an  indemnity  by  the  maker  against  the  con- 
sequence of  his  own  act  or  default,  they  are 
entirely  consonant  with  public  policy  because 
they  add  to  the  value  of  the  paper,  and  tend 
to  lower  the  rate  of  interest  and  discount, 
and  as  these  decisions  say,  how  can  contracts 
of  this  character  be  against  public  policy 
when  the  debtor  may  avoid  their  effect  by 
prompt  payment  or  payment  before  suit? 
To  hold  otherwise  is  to  unduly  hamper  com- 
merce and  the  freedom  of  contracts.  In  this 
day  and  age  the  business  of  the  usurer  has 
become  unprofitable.  Money,  as  a  general 
rule,  is  plentiful  and  seeking  investment  at 
legal  rates,  and  below  legal  rate  in  many 
instances,  and  the  chances  for  hard  bargains 
are  few.  A  borrower  does  not  have  to  sub- 
mit to  hard  bargains  these  days.  But  why 
should  it  be  thought  a  hardship  or  oppressive 
for  him  who  has  laid  by  a  few  dollars  for 
old  age,  and  on  the  income  of  which  he  de- 
pends for  his  existence,  to  bargain  with  the 
borrower  that  if  he  fails  to  pay  the  debt  and 
interest,  as  agreed,  he  and  not  the  lender 
shall  bear  the  burden  and  expense  of  collec- 
tion? All  loans  are  not  of  this  diaracter, 
it  is  true.  But  even  the  banks  are  engaged 
in  loaning  the  money  of  the  people  entrusted 
to  them  and  who  depend  on  their  earnings 
for  daily  support,  and  the  principle  is  the 
same. 

The  hundred  years  and  more  of  judicial 
history  in  this  country,  and  where  these  con- 
tracts have  been  upheld,  has  failed  to  develop 
the  evils  portended  in  the  opinion.  The  uni- 
form negotiable  instruments  law  adopted  in 
this  state  and  in  most  of  the  other  states 
recognizes  the  validity  of  such  contracts,  and 
specifically  provides  that  they  shall  not  ren- 
der instruments  uncertain  or  destroy  their 
negotiability.  It  seems  to  me  these  laws  are 
entitled  to  some  consideration  in  this  connec- 
tion. The  reason  noted  in  some  of  the 
decisions  why  instruments  bearing  such  stipu- 
lations are  not  rendered  uncertain  and  non- 
negotiable  is  that  they  in  no  way  affect  the 
sum  certain  to  be  paid  at  maturity,  the  obli- 
gation of  the  contract  [525]  maturing  subse- 
quently to  the  date  of  maturity  of  the  in- 
strument. 

The  opinion  I  think  finds  no  support  in 
Genin  v.  Ingersoll,  11  W.  Va.  549,  Hurst  v. 
Hite,  20  W.  Va.  183,  Mid  Boggeas  ▼.  Goff, 
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47  W.  Va.  139,  34  8.  £.  741.  Those  cases  as 
I  interpret  them  do  no  more  than  declare  the 
rules  applicable  to  partial  payments  with  re- 
spect to  the  question  of  compounding  inter- 
est. The  Boggess-Goff  Case  would  justify  a 
new  contract  to  pay  interest  on  interest  after 
interest  has  become  due  without  such  new 
contract  being  affected  by  usury. 

But  it  is  unnecessary  in  a  dissenting  opin- 
ion already  too  extended  to  further  elaborate 
the  questions  discussed.  I  would  affirm  the 
judgment,  and  Judge  Williams,  I  am  author- 
ized to  say,  concurs  with  me  in  this  dissent. 


NOTE. 

Validitj  of  Stipvlatipn  for  Attpmey'o 
Fee  in  Promisaory  Note. 

Introductory,  366. 

What  Law  Governs,  365. 

View  that  Stipulation  Is  Valid: 

Generally,   366. 

Keason  for  View,  368. 

Qualification  of  View,  369. 
View  that  Stipulation  Is  Invalid,  371. 
Effect  of  Negotiable  Instruments  Law,  372. 


Introductory, 

This  note  discusses  the  validity  of  a  stipu- 
lation in  a  promissory  note  to  pay  attorney's 
fees  or  costs  of  collection.  It  does  not  include 
the  validity  of  a  like  stipulation  in  a  mort- 
gage or  other  contract,  or  the  construction  and 
effect  of  such  a  stipulation  in  a  note.  The 
effect  on  the  negotiability  of  a  note  of  a  pro- 
vision therein  for  attorney's  fees  is  considered 
in  the  notes  to  Green  v.  Spires,  4  Ann.  Cas. 
261,  and  Mackintosh  v.  Gibbs,  Ann.  Cas. 
1912D  163.  The  construction  of  such  a  stipu- 
lation as  to  the  ijimount  which  may  be  recov- 
ered is  discussed  in  the  note  to  McCornick 
V.  Swem,  20  Ann.  Cas.  1468.  As  to  the  effect 
of  the  stipulation  as  binding  indorsers,  see 
the  note  to  Franklin  v.  The  Duncan,  Ann.  Cas. 
1917C  1080. 

What  Law  Oovemt* 

Since  the  jurisdictions  which  hold  that  a 
stipulation  in  a  promissory  note  to  pay  at- 
torney's fees  is  invalid,  rest  the  doctrine  on 
grounds  of  public  policy  (see  infra  the  sub- 
division View  that  Stipulation  Is  Intnlid) 
the  weight  of  authority  is  to  the  effect  that 
in  an  action  brought  in  a  jurisdiction  where 
that  doctrine  obtains  on  a  note  containing 
such  a  stipulation  the  stipulation  will  not 
be  enforced  though  the  note  was  made  or  is 
by  its  terms  payable  in  a  jurisdiction  wherein 
agreements  o|  that  kind  are  held  to  be  valid. 
Arden  Lumber  Co.  v.  Henderson  Iron  Works, 


etc.  Co.  83  Ark.  240,  103  S.  W.  185;  White- 
Wilson-Drew  Co.  y.  Egelhoff,  96  Ark.  105. 
131  S.  W.  208;  Clark  v.  Tanner,  100  Ky.  275, 
38  S.  W.  11;  Carsey  v.  Swan,  150  Ky.  473, 
150  S.  W.  534;  Hallam  v.  Tellcren,  55  Neb. 
266,  75  N.  W.  560;  Exchange  Bank  v.  Apala- 
chian  Land  Co.  128  N.  G.  193,  38  S.  E.  813; 
Commercial  Nat.  Bank  v.  Davidson,  18  Ore. 
57,  22  Pac.  517.  Compare  Martin  v.  Berry, 
1  Indian  Ter.  399,  37  S.  W.  835;  Brownsville 
First  Nat.  Bank  v.  Fleitmann,  168  App.  Div. 
75,  153  N.  Y.  S.  869;  R.  S.  Oglesby  Co.  v. 
New  York  Bank,  114  Va.  663,  77  S.  E.  468 
(enforcing  note  payable  in  New  York  at  a 
time  when  stipulations  for  attorney's  fees 
were  held  in  Virginia  to  be  invalid). 

In  Ardcn  Lumber  Co.  v.  Henderson  Iron 
Works,  etc.  Co.  supra,  the  court  said:  "Al- 
though the  stipulation  for  attorney's  fees  ia 
good  and  enforceable  in  Louisiana  where  the 
notes  in  suit  were  executed  and  are  made  pay- 
able, yet  in  our  state  such  stipulations  will, 
not  be  enforced.  They  are  held  to  be  agree- 
ments for  a  penalty.  Boozer  v.  Andersoo,  42: 
Ark.  167.  We  will  not  enforce  such  contracts. 
Penal  atatutes  are  not  extraterritorial;  and 
while  the  rule  of  comity  will  impel  us  to 
enforce  contracts  in  another  state  as  to  the 
principal  and  lawful  interest  on  such  con- 
tracts, it  does  not  require  us  to  enforce  stipu- 
lations that  would  be  for  a  penalty  under 
our  law,  and  we  will  not  enforce  contracts 
that  are  contrary  to  the  policy  of  our  own 
laws.  Crebbin  ▼.  Deloney,  70  Ark.  493.  Ap- 
pellant, having  sought  to  enforce  its  con- 
tract for  attorney's  fees  in  this  forum,  where 
such  contracts  are  in  the  nature  of  a  penalty 
and  cannot  be  enforced,  must  be  governed  by 
the  law  of  the  forum  where  it  seeks  the- 
remedy." 

In  Clark  v.  Tanner,  100  Ky.  276,  38  S.  W. 
11,  it  was  said:  "It  is  sometimes  difficult  to- 
determine  whether  a  particular  case  is  with- 
in the  general  doctrine  or  fairly  an  exception 
to  it;  but  it  is  a  safe  position  that  comity 
should  not  nor  does  it  require  a  contract  made 
in  one  state,  to  be  enforced  by  the  courts  of 
another  state  that  treat  a  similar  one  as 
absolutely  void  because  it  is  an  agreement  to 
pay  a  penalty,  tends  to  oppress  the  debtor  and 
encourage  litigation." 

In  Commercial  Nat.  Bank  v.  Davidson,  18 
Ore.  67,  22  Pac.  517,  the  court  said:  "Coun- 
sel for  the  respondent  insists  that  the  stipu- 
lation to  pay  the  additional  sum  contained 
in  the  note  in  suit  was  valid  and  binding  in 
the  territory  where  the  note  was  executed, 
and  that  therefore  it  should  be  upheld  in  this 
state.  .  As  a  general  rule,  the  law  of  the  place 
where  contracts  merely  personal  are  made, 
governs  as  to  their  nature,  obligation  and 
construction.  But  I  do  not  think  that  rule 
applies  to  an  agreement,  the  obligation  of 
which  does  not  arise  until  a  remedy  is  sought 
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upon  the  contract,  to  which  it  is  only  aux- 
iliary. In  regard  to  such  agreements,  the  law 
of  the  place  where  they  are  attempted  to  be 
enforced,  I  should  suppose,  would  prevail. 
This  agreement  was  to  pay  the  additional 
percentage  as  costs  for  collection  of  the  note, 
and  if  the  courts  where  the  note  was  execut- 
ed would  have  enforced  the  agreement,  it  does 
not  follow  that  the  courts  of  lynother  juris- 
diction are  bound  to  do  so.  The  effect  of  the 
agreement  was  to  provide  for  an  increase  of 
costs,  which  must  necessarily  depend  upon 
the  law  of  the  forum.  A  stipulation  in  a  note 
made  in  Utah  territory,  providing  that  in 
an  action  on  the  note  the  plaintiff,  in  case 
of  a  recovery,  should  be  entitled  to  double 
costs,  might  be  considered  valid  under  the 
laws  of  that  territory,  and  enforceable  in 
its  courts;  but  that  certainly  would  not  ren- 
der it  incumbent  upon  the  courts  of  this  state, 
in  an  action  upon  such  note,  to  award  double 
costs.'* 

I  In  Hallam  v.  Telleren,  56  Neb.  255,  75  N. 
^V.  560,  it  was  said:  "The  petition  alleges 
and  the  proof  shows  that  the  notes  were  made 
and  payable  in  Iowa,  and  that  by  the  law  of 
that  state  such  a  provision  as  that  in  the 
notes  for  the  taxation  of  attorneys'  fees  is 
valid  and  enforceable.  But  such  a  provision 
is  a  stipulation  for  costs  and  refers  to  the 
remedy.  It  is  not  a  substantive  part  of  the 
contract  itself  and  cannot  be  enforced  in  an- 
other jurisdiction." 

In  Martin  v.  Berry,  1  Indian  Ter.  399,  37 
S.  W.  835,  the  contrary  view  was  stated  as 
follows:  "The  allowance  of  attorney's  fees 
raises  the  question  of  the  validity  of  the 
stipulation  therefor  contained  in  the  note 
sued  on.  The  note  is  dated  at  Dallas  Tex.; 
it  is,  by  its  terms,  payable  there.  We  think 
these  two  circumstances  afe  sufficient,  in  the 
absence  of  proof,  to  make  the  law  of  Texas 
controlling  in  the  solution  of  all  questions 
as  to  the  validity  and  effect  of  the  note.  .  .  . 
The  stipulation  for  attorney's  fees  being  valid 
by  the  laws  of  Texas,  it  follows  that  the  court 
did  not  err  in  giving  judgment  for  the  same. 
The  question  whether  such  stipulation  is  val- 
id in  contracts  made  and  to  be  performed  in 
the  Indian  Territory,  under  the  laws  in  force 
therein,  is  not  decided." 

So  in  Brownsville  First  Nat.  Bank  v.  Fleit- 
mann,  168  App.  Div.  75,  153  N.  Y.  S.  869, 
it  was  said:  "The  facts  thus  pleaded  show 
that  the  promissory  note  upon  which  a  re- 
covery is  sought  is  a  Texas  contract,  and  the 
validity  of  the  provision  for  the  collection 
fee  must  be  determined  by  the  laws  of  that 
state.  The  defendant  does  not  raise  an  issue 
as  to  the  validity  of  such  a  provision  under 
the  laws  of  Texas;  on  the  contrary,  such  va- 
lidity is  admitted,  at  least  impliedly,  by  de- 
fendant's failure  to  deny  the  allegation  of 
paragraph  4  of  the  amended  complaint,  which 


sets  forth  the  validity  of  such  a  provision 
under  the  laws  of  that  state.  All  he  asserts 
is  that  such  a  provision  is  unenforceable  in 
the  state  of  New  York,  since  it  is  opposed  to 
the  public  policy  of  the  state.  If  the  provi- 
sion is  valid  in  the  state  of  Texas,  it  is 
valid  here,  and  will  be  enforced." 

As  to  whether  the  federal  courts  are  bound 
by  the  holding  of  the  state  wherein  the  court 
is  held  as  to  the  validity  of  a  stipulation  in 
a  promissory  note  for  attorney's  fees  the  de- 
cisions are  in  conflict.  It  has  been  held  that 
the  doctrine  of  the  state  court  will  be  fol- 
lowed. In  re  Keelon,  126  Fed.  426;  Chester- 
town  Bank  v.  Walker,  163  Fed.  510,  90  C. 
C.  A.  140.  On  the  other  hand,  in  Mechanics*- 
American  Nat.  Bank  v.  Coleman,  204  Fed. 
24,  122  C.  C.  A.  338,  the  court  said:  "The 
position  of  counsel  for  appellant  is  that  a 
clause  in  a  note  stipulating  for  an  attorney's 
fee,  provided  the  note  is  placed  in  the  hands 
of  an  attorney  for  collection,  is  valid,  enforce- 
able, and  conclusive  as  to  amount;  that  such 
is  the  law  of  the  state  of  Missouri,  in  which 
this  contract  was  made,  and  therefore  binding 
upon  this  court.  The  proposition,  as  stated, 
cannot  be  accepted  in  its  entirety.  The  ques- 
tion here  presented  is  one  which  falls  with- 
in the  domain  of  general  or  commercial  law. 
It  involves  simply  the  construction  and  effect 
of  recitals  in  negotiable  instruments,  and  no 
question  of  right  under  the  constitution  and 
statutes  of  a  state.  In  such  matters  the  de- 
cisions of  the  state  court  are  not  controlling 
in  the  federal  tribunals." 

View  that  Stipulation  Is  Valid. 

Gbnrbally. 

The  rule  obtaining  in  the  majority  of  juris- 
dictions is  that  a  stipulation  in  a  promissory 
note  for  the  payment  of  attorney's  fees  or 
other  costs  of  collection  is  valid.  Such  a 
stipulation  is  in  those  jurisdictions  regarded 
as  a  reasonable  provision  for  indemnity  to 
the  creditor  against  the  expenses  incident  to 
a  default  on  the  part  of  the  debtor. 

United  States. — Wilson  Sewing  Mach.  Co. 
V.  Moreno,  6  Sawy.  35,  7  Fed.  806;  Bank  of 
British  North  America  v.  Ellis,  6  Sawy.  102, 
9  Rep.  204,  8  Am.  L.  Bee.  460,  2  Fed.  Cas. 
No.  859;  In  re  Keeton,  126  Fed.  426  (fol- 
lowing Texas  rule)  ;  Chestertown  Bank  v. 
Walker,  163  Fed.  510,  90  C.  C.  A.  140  (fol- 
lowing Maryland  Rule) .  Compare  Merchants' 
Nat.  Bank  v.  Sevier,  14  Fed.  662:  Meclianics'- 
American  Nat.  Bank  v.  Coleman,  204  Fed.  24, 
122  C.  G.  A.  338. 

Alabama. — Johnson  v.  Durner,  88  Ala. 
680,  7  So.  245;  Stephenson  v.  Allison,  123 
Ala.  439,  26  So.  290. 

California.— ^ItLBon  v.  Luoe^  116  Cal.  232, 
48  Pac.  7a. 
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Colorado, — Florence  Oil,  etc.  Co.  v.  Hia- 
watha Gas,  etc.  Co.  65  Colo.  378,  135  Pac. 
454;  Byera  v.  Bcllan-Price  Inv.  Co.  10  Colo. 
App.  74,  50  Pac.  368. 

Dakota. — Farmers'  Nat.  Bank  v.  Rasmus- 
sen,  1  Dak.  57,  46  N.  W.  574.  And  see  Hovey 
V.  Edmison,  3  Dak.  449,  22  N.  W.  594. 

Georgia. — See  infra,  this  subdivision,  Quali- 
fication of  View.  • 

Idaho. — Rinker  v.  Lauer,  13  Idaho  163,  88 
Pac.  1057;  Tipton  y.  Ellsworth,  18  Idaho 
207,  109  Pac.  134. 

Jllinoi*. — Barton  v.  Farmers,'  etc.  Nat. 
Bank,  122  111.  352,  13  N.  £.  503;  Weigley  v. 
Matson,  125  111.  64,  16  N.  E.  881,  8  Am.  St. 
Rep.  335;  Keenan  v.  Blue,  240  111.  177,  88 
X.  E.  553. 

Indiana. — See  infra,  this  subdivision, 
Qualificafion  of  Rule. 

/oira.— McGill  v.  Griffin,  32  la.  446;  Ft. 
Dodge  First  Nat.  Bank  v.  Breese,  39  la.  640. 

Maryland. — Maryland  Fertilizing,  etc.  Co. 
V.  Newman,  60  Md.  584,  45  Am.  Rep.  750; 
fiowie  V.  Hall,  69  Md.  433,  16  Atl.  64,  9 
Am.  St.  Rep.  433,  1  L.R.A.  546;  Gaither  v. 
Tolson,  84  Md.  638,  36  Atl.  449. 

Minnesota. — Johnston  Harvester  Co.  v. 
(lark,  30  Minn.  308,  15  N.  W.  252;  Harris 
Mfg.  Co.  v.  Anfinson,  31  Minn.  182,  17  N. 
W.  274. 

Mississippi. — Meacham  v.  Pinson,  60  Miss. 
217;  Eyrieh  v.  Capital  State  Bank,  67  Miss. 
HO,  6  So.  615;  Brahan  v.  Clarksville  First 
Xat.  Bank,  72  Miss,  266,  16  So.  203;  Dug- 
gan  V.  Champlin,  75  Miss.  441,  23  So.  179; 
Duncan  Bank  v.  Brittain,  92  Miss.  546,  46 
So.  163. 

Missouri. — Creasy  v.  Gray,  88  Mo.  App. 
4i54;  German-American  Bank  v.  Martin,  129 
Mo.  App.  484,  107  S.  W.  1108;  Neelyville 
Bank  v.  Lee,  182  Mo.  App.  185,  168  S.  W. 
796. 

Montana. — Bank  of  Commerce  v.  Fuqua,  11 
Mont.  285,  28  Pac.  291,  28  Am.  St.  Rep.  461, 
U  LJ^.A.  588;  Morrison  v.  Ornbaum,  30 
Mont.  Ill,  75  Pac.  953. 

Xew  Mexico. — Exchange  Bank  t.  Tuttle,  5 
X.  M.  427,  23  Pac.  241,  7  L.R.A.  445;  Howcy 
V.  Gessler,  16  N.  M.  319,  117  Pac.  734. 

.Veir  York. — R.  S.  Oglesby  Co.  v.  Xew  York 
Bank,  114  Va.  663,  77  S.  E.  468  (applying 
Xew  York  rule).  And  see  International  Mo- 
tor Co.  V.  Palmer,  92  Misc.  214,  155  X.  Y.  S. 
357  (stipulation  not  usurious).  Compare 
Brownsville  First  Nat.  Bank  v.  Fleitmann, 
168  App.  Div.  75,  153  N.  Y.  S.  869  from  which 
case  it  would  appear  that  the  question  is  still 
an  open  one. 

Oklahoma. — Baker  Gin  Co.  v.  N.  S.  Sher* 
man  Mach.  etc.  Works,  31  Okla.  484,  122 
Pac.  235;  Continental  Gin  Co.  v.  Sullivan, 
150  Pac.  209;  Stigler  First  Xat.  Bank  v. 
Howard,  158  Pac.  927. 


Oregon. — See  infra,  thia  iubdivision,  QuoZt- 
firCation  of  View. 

Pennsylvania. — Johnson  v.  Marsh,  21  W. 
N.  C.  570;  Imler  v,  Imler,  94  Pa.  St.  372. 

South  Carolina. — Aultman,  etc.  Co.  v.  Gih- 
ert,  28  8.  C.  303,  6  S.  E.  806. 

Tewnessee. — Parkam  v.  Pulliam,  5  Cold. 
497. 

Ttfjpo*.-— Roberts  v.  Palmore,  41  Tex.  617; 
Miner  v.  Paris  Exch.  Bank,  63  Tex.  559; 
Martin  Brown  Co.  v.  Perrill,  77  Tex.  199, 
13  S.  W.  976;  Laning  v.  Iron  City  Nat. 
Bank,  89  Tex.  601,  35  S.  W.  1048;  Ealge  Lake 
First  Nat.  Bank  v.  Robinson,  104  Tex.  166, 
136  S.  VV.  372;  Sturgis  Nat.  Bank  v.  Smith, 
9  Tex.  Civ.  App.  540,  30  S.  W.  678;  Brown 
V.  Gatewood,  160  S.  W.  960;  Rushing  v. 
Citizens*  Nat.  Bank,  162  S,  W.  460;  Childs 
V.  Yuenger,  162  S.  W.  474. 

Utah. — McCornick  v.  Swem,  36  Utah  6,  20 
Ann.  Cas.   1368,   102  Pac.  626. 

Virginia. — Colley  v.  Summers  Parrott 
Hardware  Co.  reported  in  full  post,  thia 
volume,  at  page  375.  Compare  the  earlier 
Virginia  cases  reviewed  at  length  therein. 

Washington. — Cloud  v.  Rivord,  6  Wash. 
665,  34  Fac.  136. 

Wiscdn»in. — Stillwater  First  Nat.  Bank 
v.  Larsen,  60  Wis.  206,  19  N.  W.  67,  50  Am, 
Rep.  365;  Vipond  v.  Townsend,  88  Wis.  285, 
60  N.  W.  430;  Pirie  v.  Stem,  97  Wis.  160, 
72  N.  W.  370,  66  Am.  St.  Rep.  103. 

In  addition  to  the  foregoing  cases  the 
view  that  a  stipulation  in  a  note  for  attor- 
ney's fees  is  valid  also  finds  support  in  the 
cases  construing  such  a  stipulation.  See  the 
note  to  McCornick  v.  Swem,  20  Ann.  Cas. 
1368.  The  cases  (collated  in  the  notes  to 
Green  v.  Spires,  4  Ann.  Cas.  261,  and  Mack- 
intosh V.  Gibbs,  Ann.  Cas.  1912D  163) 
which  hold  that  such  a  stipulation  destroys 
the  negotiability  of  the  note  are  also  au- 
thority for  its  validity.  **In  Jones  v.  Rad- 
atz,  27  Minn.  240,  it  was  decided  that  a 
stipulation  in  a  promissory  note  otherwise 
negotiable  for  reasonable  attorney's  fees  in- 
troduced an  element  of  uncertainty  into  the 
contract,  which  made  it  non-negotiable.  This 
would  not  have  been  the  result  if  the  stipula- 
tion had  been  void."  Johnston  Harvester  Co. 
v.  CUrk,  30  Minn.  308,  15  N.  W.  252. 

In  Billingsley  v.  Dean,  11  Ind.  331,  it  was 
said:  "It  was  optional  with  Billingsley 
whetlier  he  should  become  liable  to  pay  tlie 
expense^  of  collecting  the  debt.  That  lia- 
bility could  only  result  from  his  own  default. 
And  evidently,  when  a  party  agrees  to  indem- 
nify another  against  the  consequences  of  his 
own  act,  he  cannot  complain  if  his  contract 
is  enforced  against  him.  The  agreement  in 
the  case  is  reasonable,  and  there  is  certainly 
no  good  reason  why  an  agreement  on  the  part 
of   the  debtor  to  pay   an   expense  resulting 
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necessarily  from  hifl  own  act  should  not  be 
held  valid  in  law." 

Reason  fob  View. 

The  courts  which  sustain  a  provision  in  a 
promissory  note  for  an  attorney's  fee  regard 
the  provision  as  one  for  indemnity  and  not 
as  a  penalty  for  non-payment.  Thus  in  Farm- 
ers' Nat.  Bank  v.  Rasmussen,  1  Dak.  57,  46 
X.  VV.  674,  it  was  held  that  a  provision  in  a 
note  for  an  attorney's  fee  of  ten  dollars  in 
case  of  suit  thereon  did  not  fall  within  a 
statute  providing  that  "penalties  imposed  by 
contract  for  any  non-performance  thereof  are 
void."  The  court  said:  "This  contract  plain- 
ly does  not  come  within  this  section,  for  the 
stipulation  in  this  note  to  pay  ten  dollars 
attorney's  fees  if  action  is  commenced  there- 
on, at  most,  can  be  construed  to  be  only  an 
agreement  for  liquidated  damages  upon  de- 
fault and  in  event,  of  suit  commenced." 

As  against  the  contention  that  a  provision 
in  a  note  for  the  payment  of  attorney's  fees 
is  unreasonable  and  oppressive  it  was  said 
in  Bowie  v.  Hall,  69  Md.  433,  16  Atl.  64,  9 
Am.  St.  Rep.  433,  1  L.R.A.  546:.  "In  the 
case  before  us  the  interest  on  the  sum  lent, 
up  to  the  maturity  of  the  note,  is  less  than 
half  the  most  reasonable  commissions  the 
lender  will  have  to  pay  an  attorney  for  col- 
lecting it  by  suit  or  otherwise.  So  that  by 
default  of  the  borrower  he  would  lose  all  the 
interest  and?  part  of  the  principal.  What 
possible  objection  can  there  be  in  allowing 
the  parties  to  contract  against  a  result  like 
that  ?  In  our  judgment  such  contract  violates 
Bo  principle  of  law  or  public  policy.  It  seems 
to  us  simply  a  stipulation  intended  to  se- 
cure punctuality  in  the  performance  of  the 
contract,  and  as  such  contains  no  element  of 
oppression  to  the  borrower.  Its  tendency, 
in  fact,  is  to  help  him  to  borrow  at  a  less 
rate  of  interest,  as  punctuality  in  payment  is 
usually  taken  into  consideration  in  fixing 
the  terms  of  a  loan.  Nor  can  it  be  regarded 
as  a  cover  to  usury,  for  its  effect  is  clearly 
not  to  put  any  money  above  the  legal  rate 
of  interest,  into  the  pocket  of  the  lender,  but 
merely  to  enable  him  to  get  back  his  money 
with  legal  interest  and  nothing  more." 

In  McGill  V.  Griffin,  32  la.  445,  the  court 
said:  "A  debtor,  by  refusing  or  neglecting 
to  pay  his  creditor,  imposes  upon  him  the  ex- 
pense of  resorting  to  the  law  to  enforce  his 
rights.  It  is  equitable  and  just  that  the  debt* 
or,  in  such  a  case,  should  pay  the  expense 
which  he  has  imposed  upon  his  creditor. 
While  the  law  makes  no  provision  for  enforc- 
ing such  a  conscionable  obligation,  it  will 
certainly  be  esteemed  a  sufficient  considera- 
tion upon  which  to  base  a  contract  whereby 
the  party  binds  himself  to  do  that  which  in 
conscience  he  ought  to  do,  or  to  reimburse 


his    creditor    for    expenses    which    his    own 
wrong  has  made  necessary  to  be  incurred." 

In  Bank  of  Commerce  v.  Fuqua,  11  Mont. 
285,  28  Pac.  291,  28  Am.  St.  Rep.  461,  14r 
L.R.A.  588,  it  was  said:  "It  is  not  against 
public  policy  nor  against  the  spirit  of  tho 
law  in  these  times  that  attorneys  should  re- 
ceive just  and  reasonable  compensation  for 
services.  Xor  is  it  in  principle  unlawful  for 
one  to  contract  with  another  to  reimburse 
the  latter  for  a  lawful  expenditure  caused  by 
the  default  or  wrong  committed  by  the  prom- 
isor. If  the  main  obligation  is  valid,  and 
the  obligor  can  pay  it,  without  question  he 
should  do  so  at  maturity;  and  it  would  seem 
merely  stubborn  denial  of  another's  right  to 
compel  the  obligee  to  go  into  court  to  en- 
force  payment,  and  suffer  the  delay,  in- 
convenience, and  expense  of  such  proceeding^ 
Now,  the  parties  have  provided  for  this  con- 
dition of  things  in  part  by  a  stipulation  Id 
the  instrument  that  in  such  event,  if  the 
obligee  is  driven  into  court  by  the  default 
of  the  obligor,  the  latter  shall  pay  a  reason- 
able attorney's  fee  for  the  prosecution  of 
the  action.  This  has  been  held  void  as  against 
public  policy,  because  it  is  oppressive  to  the 
debtor.  We  cannot  see  on  what  principle  it 
should  be  so  held.  In  such  a  case,  as  just 
stated,  the  oppression  is  the  other  way — it 
proceeds  from  the  party  who  has  borrowed 
the  other's  money  or  got  his  goods,  and  re- 
fuses  to  pay  for  the  same  when  he  is  able  so 
to  do.  But  it  may  be  said  that,  in  the  event 
the  debtor's  circumstances  are  such  that  he 
cannot  repay  the  debt  when  due,  it  would 
be  oppressive  to  have  judgment  recorded 
against  him  for  the  amount  and  attorney's 
fees,  tn  such  a  case  a  judgment  against 
one,  which  cannot  be  enforced,  will  be 
poor  satisfaction  for  what  the  obligor  re- 
ceived in  consideration  for  the  note;  and  in 
such  case  he  may  offer  to  confess  judgment 
without  action,  at  the  maturity  of  the  note, 
and  then  it  is  not  at  all  likely  judgment 
would  be  given  for  attorneys'  fees,  if  that 
was  shown.  .  .  .  But  will  the  stipulation 
encourage  litigation?  Viewed  from  one  side 
it  will  not.  The  debtor  will  not  do  anything 
to  encourage  the  bringing  of  an  action  against 
himself,  which  involves  his  payment  of  a 
greater  sum  than  would  be  called  for  with- 
out action.  He  will  discourage  that  result, 
and  to  do  so  he  will  see  that  his  obligation 
is  satisfied  or  extended.  Is  there  any  real 
motive  for  the  creditor  to  unduly  hasten  into 
court  with  his  note  or  bill  of  exchange,  sim- 
ply because  his  debtor  would  be  required  to 
pay  the  attorney's  fees — a  matter  from  which 
the  creditor  could  personally  gain  nothing? 
Would  he  decline  to  grant  reasonable  exten- 
sion to  a  solvent  debtor,  who  was  at  the 
time  unprepared  to  meet  his  obligation,  and 
hurry    into   court   for   the   sole   purpose   of 
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wrenching  from  the  debtor  an  attorney's  fee? 
We  do  not  believe  tbat  experience  shows  that 
these  results  follow.  The  bill  before  us  found 
its  way  into  court  several  months  after  its 
maturity,  and  the  complaint  avers  that  tho 
payees  had  often  been  requested  to  pay  the 
same,  and  this  is  not  denied." 

With   respect  to   the   consideration   for   a 
stipulation   for   attorney's   fees,   in   Weigley 
Matson,    125    Til.    64,    16    N.    E.    881,    8 
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Am.  St.  Rep.  335,  it  was  said:  "A  stipu- 
lation, by  which  a  debtor  agrees  to  pay  the 
fees  of  his  creditor's  attorney  in  case  the 
latter  is  compelled  to  resort  to  legal  proceed- 
ings to  collect  his  debt,  is  an  agreement  which 
is  not  only  eminently  just,  but  which  rests 
upon  a  good  and  valuable  consideration.  It 
is  not  in  the  nature  of  a  gratuity,  but  is  a 
contract,  by  which  the  debtor,  in  part  con- 
sideration of  the  credit  given  him,  agrees  to 
indemnify  his  creditor  against  the  conse- 
quences of  his  neglect  or  refusal  to  pay, 
whereby  the  creditor  may  be  subjected  to  the 
necessity  of  employing  and  paying  an  attor- 
ney." See  also  Barton  v.  Farmers,  etc.  Nat. 
Bank,  122  111.  352,  13  N.  E.  503;  McGill  v. 
Griffin,  32  la.  445. 

Answering  the  contention  that  a  provision 
in  a  note  for  attorney's  fees  constitutes  usury, 
it  was  said  in  Wilson  Sewing  Mach.  Go.  v. 
Moreno,  6  Sawy.  35,  7  Fed.  806 :  "The  ruling 
that  such  stipulation  makes  the  note  usurious 
is  founded  upon  the  unauthorized  assumption 
of  fact,  that  the  sum  agreed  to  be  paid  as  an 
attorney's  fee  in  case  the  note  is  not  paid 
at  maturity  is  not  what  it  purports  to  be, 
but  illegal  interest  in  the  disguise  thereof. 
Of  course,  where  it  appears  that  such  is  the 
real  nature  of  the  transaction  it  should  be 
treated  accordingly.  But  the  fact  cannot  be 
assumed  any  more  tlian  that  a  like  sum  of 
the  alleged  principal  is  illegal  interest  in 
disguise." 

In  Parham  v.  Pulliam,  5  Gold.  (Tenn.) 
497,  it  was  said:  "Nor  is  usurious  of  it- 
self, the  stipulation  to  pay  the  attorney  col- 
lecting, commissions,  in  case  the  debtor  fail 
to  pay  the  debt  within  the  prescribed  time, 
and  be  sued.  Of  itself,  observe,  such  stip- 
ulation is  not  usurious  so  as  to  avoid  the  in- 
strument upon  which  it  appears.  It  may,  per- 
haps, by  proof  be  shown  to  be  usurious.  A 
device  of  any  kind,  the  purpose  of  which  is  to 
enable  the  creditor  to  obtain  for  the  use 
of  the  money,  or  forbearance  of  the  debt,  more 
than  the  lawful  rate  of  interest,  is  usurious. 
And  if  such  stipulation  were  shown  by  proof 
to  have  been  designed  to  enable  the  creditor 
to  obtain  more  than  lawful  interest,  it  would 
be  usurious.  Observe,  the  stipulation  does  not, 
of  itself,  import  usury.  Usury  is  the  taking 
more  interest  for  the  use  of  money,  or  for- 
bearance of  a  debt,  than  the  law  allows.  An 
usurious  contract,  is  one  which  stipulates 
for  the  payment  of  more  than  lawful  interest, 
Ann.  Cas.  1917  D — 24. 


for  the  use  of  money,  or  forbearance  of  a 
debt:  3  Pars.  Contracts,  Title,  Usury.  Upon 
this  instrument,  nothing  appears  indicating 
or  declaring  that  the  creditor  is  to  be  paid,  or 
receive  more  than  the  lawful  rate  of  interest 
prescribed  by  the  law  of  Mississippi.  The 
contract  of  the  debtor  to  pay  the  attorney's 
commissions,  in  case  of  suit  upon  default  of 
payment  of  the  debt,  for  the  prescribed  time, 
adds  nothing  to  the  amount  of  interest  to  be 
paid  to  the  creditor.  If  the  debtor  pays  the 
ten  per  cent  interest  stipulated,  and  also  pays 
the  attorney's  commissions,  the  creditor  has 
received  no  more  than  the  ten  per  cent  inter- 
est. If  he  do  not  pay  the  attorney's  com- 
missions, the  creditor  receives,  to  that  ex- 
tent, less  than  the  ten  per  cent  interest." 

In  Smith  v.  Silvers,  32  Ind.  321,  the  court 
said:  "It  is  questioned  here  whether  the 
stipulation  for  attorneys'  fees  was  valid.  It 
is  argued  that  it  was  an  indirect  method  of 
taking  usury.  We  do  not  so  regard  it.  A 
stipulation  whereby  the  debtor  agrees  to  be 
liable  for  reasonable  attorneys'  fees,  in  the 
event  that  his  failure  to  pay  the  debt  shall 
compel  the  creditor  to  resort  to  legal  proceed- 
ings to  collect  his  demand,  is  not  only  not 
usurious,  but  is  so  eminently  just  that  there 
should  be  no  hesitation  in  enforcing  it." 

In  Tipton  v.  Ellsworth,  18  Idaho  207,  109 
Pac.  134,  it  was  said:  "This  court  has 
held  that  since  an  attorney's  fee  is  al- 
lowed for  the  payment  of  the  attorney, 
that  provision,  whether  contained  in  one 
or  more  notes,  is  not  usurious.  If  the 
provision  for  an  attorney's  fee  is  used  as 
a  device  to  conceal  actual  usury  and  evidence 
to  that  effect  were  properly  submitted, 
the  note  would,  of  course,  be  held  usurious. 
As  the  record  appears,  the  court  is  urged  to 
presume  that  because  a  lender  takes  several 
notes  to  evidence  one  indebtedness,  each  pro- 
viding for  an  attorney's  fee,  that  that  fact 
alone  constitutes  usury,  although  this  pre- 
siunption  is  repudiated  on  the  face  of  the 
notes  by  the  fact  that  the  loan  is  for  less  than 
the  legal  rate.  We  cannot  concur  in  that 
contention.  In  Broadbent  v.  Brumback,  2 
Idaho  366,  16  Pac.  555,  this  court  said: 
"The  appellants  claim,  also,  that  the  at- 
torney fee  is  but  usury  in  disguise,  and  ought 
not  to  be  allowed.  In  Lloyd  v.  Scott,  4  Pet. 
205,  7  U.  S.  (L.  ed.)  833,  Justice  McLean 
says:  *When  a  party  agrees  to  pay  a  speci- 
fied sum,  exceeding  lawful  interest,  provided 
he  do  not  pay  the  principal  by  a  day  certain, 
it  is  not  usury.'  Rinker  v.  Lauer,  13  Idaho 
163,  88  Pac.  1057;  Warren  v.  Stoddart,  6 
Idaho  692,  59  Pac.  540;  Jones  v.  Stoddart, 
8  Idaho  210,  67  Pac.  650." 

QuAxincATioN  OP  View. 

A  stipulation  in  a  note  for  the  payment  of 
attorney's  fees  will  be  enforced  only  to  the 
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extent  of  affording  to  the  payee  indemnity  for 
the  sum  which  he  has  actually  expended  or 
become  liable  for  on  account  of  the  default 
of  the  maker.  Though  the  stipulation  fixes 
the  amount  of  the  fees  it  will  be  enforced 
only  to  the  extent  to  which  the  provision  is 
reasonable.  See  the  note  to  McCornick  v. 
Swem,  20  Ann.  Cas.  13G8. 

In  Oregon  it  is  held  that  a  provision  in  a 
note  for  the  payment  of  reasonable  attorney's 
fees  is  valid  but  that  a  provision  for  a  fixed 
sum  is  invalid,  and  that  in  an  action  on  a 
note  containing  a  stipulation  of  that  kind  no 
attorney's  fee  will  be  allowed.  Peyser  v. 
Cole,  11  Ore.  39,  4  Pac.  520,  50  Am.  Rep. 
451 ;  Balfour  v.  Davis,  14  Ore.  47,  12  Pac. 
89;  Kimball  v.  Moir,  15  Ore.  427,  16  Pac. 
669;  Commercial  Nat.  Bank  v.  Davidson,  18 
Ore.  57,  22  Pac.  517;  Levens  v.  Briggs,  21 
Ore.  333,  28  Pac.  15,  14  L.R.A.  188;  Cox  v. 
Alexander,  30  Ore.  438,  46  Pac.  794.  In 
Kimball  v.  Moir,  supra,  it  was  said:  "We 
further  held,  in  effect,  in  Balfour  v.  Davis, 
supra,  that  when  the  parties  had  fixed  the 
amount  of  attorney's  fees  in  a  note  which 
was  unconscionable  and  unreasonable,  we 
would  not  undertake  to  partially  enforce  the 
contract,  by  fixing  such  sum  as  we  might  deem 
reasonable.  If  a  party  wishes  to  indemnify 
himself  for  attornev's  fees  in  case  of  suit 
upon  a  promissory  note,  he  may  do  so  by 
providing  therein  for  a  reasonable  attorney's 
fee.  It  is  not  practicable,  nor  is  it  con- 
sistent with  sound  public  policy,  to  allow 
parties  at  the  inception  of  a  transaction 
of  this  nature  to  determine  the  amount  of 
attorney's  fees  to  be  paid  in  case  of  default. 
It  is  impossible  for  them  to  know  at  that 
time  the  extent  or  value  of  the  services  to 
be  rendered.  In  such  a  case  they  will  al- 
ways be  placed  at  the  highest  possible  lim- 
it, and  the  defendant  may  show  their  un- 
reasonableness, if  he  can.  Some  of  the  au- 
thorities hold  that  the  insertion  in  a  note  of 
a  fixed  percentage  as  attorney's  fees,  in 
case  of  suit,  is  to  be  regarded  as  a  penalty, 
from  which  the  court  in  giving  judgment  may 
vary  according  to  the  circumstances  of  the 
particular  case.  But  such  is  not  the  nature 
of  the  transaction,  nor  was  it  the  intention 
of  the  parties.  It  is  a  liquidated  sum,  to  be 
paid,  at  all  events,  if  suit  is  brought.  I  think 
if  such  a  contract  is  good  for  any  purpose,  it 
must  be  enforced  as  the  parties  made  it;  and 
therefore,  for  the  reasons  stated  in  Balfour  v. 
Davis,  supra,  we  refused  to  modify  and  then 
enforce  it  as  modified.  But  on  the  other 
hand,  if  a  contract  provides  for  a  reasonable 
attorney's  fee,  the  court,  when  called  upon 
to  enforce  it,  as  soon  as  the  extent  of  the 
services  rendered  by  the  attorney  is  ascer- 
tained, has  knowledge  of  their  value,  and  can 
always  make  the  proper  allowance  without 
the  possibility  of  unfairness  or  abuse."  So 
in  Commercial  Nat.  Bank    v.    Davidson,    18 


Ore.  57,  22  Pac.  517,  the  court  said:  "It 
may  be  claimed,  with  apparent  reason,  that 
where  the  parties  fix  a  just  and  fair  amount 
for  collecting  the  note,  that  the  court  should 
allow  it.  But  it  is  not  consistent  with  pub- 
lic policy  to  permit  parties  to  agree  upon 
such  amount.  They  do  not  stand  upon  an 
equality  of  footing.  The  creditor,  in  a  ma- 
jority of  cases,  would  be  too  apt  to  take  ad- 
vantage of  the  necessities  of  the  debtor.  Tlie 
latter,  especially  when  he  desires  to  procure 
the  loan  of  money,  is  not  always  competent 
to  contract  regarding  the  additional  amount 
to  be  paid,  in  case  he  makes  default  in  the 
payment  of  the  principal  sum.  He  generally 
wants  the  money  very  badly,  and  is  willing  to 
subscribe  to  almo8t  any  condition  in  order  to 
get  it;  but,  if  it  is  left  to  the  court  to  ad- 
judge the  additional  amount  which  he  is  re- 
quired to  pay,  an  oppressive  exaction,  in  a 
majority  of  the  cases,  will  be  avoided.  It  is 
my  opinion  that  a  clause  in  a  promissory 
note,  in  the  form  of  the  stipulation  in  ques- 
tion, is  not  valid,  and  should  not  be  enforced. 
The  payee  may  properly  require  an  agrec*- 
ment  from  the  maker  of  the  note  that  he  will, 
in  case  an  action  or  suit  is  instituted  to  col- 
lect it,  pay  such  additional  sum  as  the  court 
may  adjudge  reasonable  as  attorney's  fees 
in  such  action  or  suit.  Agreements  of  that 
character  are  sanctioned  by  the  courts  of  this 
state,  upon  the  ground  that  the  holder  of  the 
note  has  necessarily  incurred  the  expense  of 
attorney's  fees  in  collecting  it,  occasioned  by 
the  dereliction  of  the  maker,  and,  the  matter 
being  under  the  observance  and  control  of  the 
court,  the  holder  may  be  reimbursed  therefor 
without  doing  any  injustice  to  the  maker. 
But  the  courts  have  not  sanctioned  the  doc- 
trine that  the  payee  may  exact  from  the 
maker  an  obligation  to  pay  a  positive  and  cer- 
tain additional  sum,  in  case  of  default  in  the 
payment  of  the  note,  without  ascertain in^^ 
what  amount  of  expense  the  payee  will  actual- 
ly incur  in  the  affair." 

In  Georgia  the  statute  now  in  effect  pro- 
vides that  attorney's  fees  cannot  be  recovered 
in  an  action  on  a  note  providing  therefor,  un- 
less a  specified  notice  of  intention  to  sue  on 
the  note  is  given  and  the  debtor  fails  to  pay 
before  the  return  day.  Stocking  v.  Moury, 
128  Ga.  414,  57  S.  E.704;  Mt.  Vernon  Bank 
v.  Gibbs,  1  Ga.  App.  662,  58  S.  E.  269.  An 
earlier  statute  made  attorney's  fees  recover- 
able only  in  ease  the  debtor  filed  a  plea  whicli 
was  not  sustained.  Demere  v.  (lermania 
Bank,  116  Ga.  317,  42  S.  E.  488.  Prior  to  th«- 
statutes  a  provision  in  a  note  for  the  payment 
of  an  attorney's  fee  was  held  to  be  valid. 
Merck  v.  American  Freehold  Land  Mortji:. 
Co.  79  Ga.  213,  7  S.  E.  265;  Ray  v.  Pease,  97 
Ga.  618,  25  S.  E.  360. 

In  Indiana  a  conditional  stipulation  in 
now  void  by  statute  but  an  unconditional 
stipulation  is  valid.     Churchman  v.  Martin, 


RALEIGH  COUNTT  BANK  v.  POTBBT. 

74  W.  Va.  5 It, 


871 


o4  Ind.  380;  Brown  v.  Barber,  69  Ind.  533; 
Sinker  v.  Fletcher,  61  Ind.  276;  Smock  v. 
Ripley,  62  Ind.  81;  Garver  v.  Pontious,  66 
Ind.  191;  Tuley  v.  McClung,  67  Ind.  10; 
Harvey  v.  Baldwin,  124  Ind.  69.  24  N.  E.  347, 
26  N.'^E.  222;  Starnes  v.  Schofleld,  5  Ind. 
App.  4,  31  N.  E.  480;  Moore  v.  Staser,  6  Ind. 
App.  364,  32  N.  E.  563,  33  N.  E.  665;  Shoup 
V.  Snepp,  22  Ind.  App.  30,  53  N.  E.  189; 
Boyd  V.  Smith  (Ind.)  39  N.  E.  208.  Prior 
to  the  act  stipulatione  both  conditional  and 
unconditional  were  sustained.  Billingsley  v. 
Dean,  11  Ind.  331;  Smith  v.  Silvers,  32 
Ind.  321;  Martinflville  First  Nat.  Bank  v. 
Canatsey,  34  Ind.  140;  Johnson  v.  Crossland, 
34  Ind.  334;  Mathews  v.  Norman,  42  Ind. 
176;  Stingley  v.  Lafayette  Second  Nat.  Bank, 
42  Ind.  580;  Smiley  v.  Meir,  47  Ind.  559, 

View  that  Stipulation  Is  Invatid. 

In  a  number  of  jurisdictions  it  is  held  that 
a  stipulation  in  a  promissory  note  for  the 
payment  of  an  attorney's  fee  is  void. 

Arkansas, — Boozer  v.  Anderson,  42  Ark. 
167;  Arden  Lumber  Co.  v.  .Henderson  Iron 
Works,  etc.  Co.  83  Ark.  240,  103  S.  W.  186; 
White-WilsonDrew  Co.  v.  Kgelhoflf,  96  Ark. 
105,  131  S.  W.  208:  Bank  of  Holly  Grove  v. 
Sudbury,  reported  in  full,  post,  this  volume, 
at  page  373. 

Kentucky. — Witherspoon  v.  Musselman,  14 
Bush  214,  29  Am.  Rep.  404;  Clark  v.  Tanner, 
100  Ky.  275,  38  S.  W.  11;  Carsey  v.  Swan,  150 
Ky.  473,  150  S.  W.  534. 

Michigan, — Bulloek  v.  Taylor,  39  Mich.  137, 
33  Am.  Rep.  356;  Myer  v.  Hart,  40  Mich. 
517,  29  Am.  Rep.  553;  Wright  v.  Traver,  73 
Mich.  403,  41  N.  W.  517,  3  L.R.A.  50 

Sebraska. — Dow  v.  Updike,  11  Neb.  95,  7 
N.  W.  867:  In  re  Breckinridge,  31  Neb.  489, 
48  N.  W.  142;  Hartford  Security  Co.  v.  Eyer, 
36  Neb.  507,  64  N.  W.  838,  38  Am.  St.  Rep. 
735:  National  Bank  v.  Thompson,  90  Neb. 
223,  133  N.  W.  199. 

North  Carolina. — Tinsley  v.  Hoskins,  111 
N.  C.  340,  16  S.  E.  326,  32  Am.  St.  Rep.  801 : 
Brisco  V.  Norris,  112  N.  C.  671,  16  S.  E.  850; 
Williams  v.  Rich,  117  N.  C.  235,  23  S.  E.  257; 
Exchange  Bank  v.  Apalachian  Land,  etc.  Co. 
128  N.  C.  193,  38  S.  E.  813. 

OAio.— State  v.  Taylor,  10  Ohio  378;  Shel- 
ton  V.  Gill,  11  Ohio  417;  Martin  v.  Belmont 
Bank,  13  Ohio  250;  Leavans  v.  Ohio  Nat. 
Bank.  50  Ohio  St.  591,  34  N.  E.  1089;  Miller 
V.  Kyle.  85  Ohio  St.  186,  97  N.  E.  372. 

Houth  Dakota. — Chandler  v.  Kennedy,  8  S. 
D.  56,  65  N.  W.  439  <by  express  statute). 

yVest  Vi>f;tnwi.— Pineville  First  Nat.  Bank 
V.  Sanders,  88  S.  E.  187.  And  see  the  re- 
ported case. 

The  contentions  against  the  validity  of  a 
stipulation  in  a  note  for  attorney's  fees,  one 
or  more  of  which  has  found  favor  in  each  of 
the  jurisdictions  holding  such  a  stipulation  to 


be  void,  are  that  the  stipulation  is  a  contract 
provision  for  a  penalty:  that  it  violates  the 
policy  fixed  by  the  statutes  limiting  the 
items  taxable  as  costs;  that  it  is  without  con- 
sideration; that  it  is  oppressive;  that  it 
tends  to  promote  litigation,  and  that  it  is 
either  usurious  or  a  convenient  cover  for 
usurv. 

In  Boozer  v.  Anderson,  42  Ark.  167,  it  was 
said :  **To  us  it  appears  clear,  even  to  demon- 
stration, that  they  are  agreements  for  a 
penalty.  The  obligor  agrees  to  pay  a  certain 
sum  of  money  if  he  shall  fail  to  perform  the 
contract  contained  in  another  clause  of  the 
same  instrument.  Now  courts  of  equity 
abhor  penalties  and  forfeitures.  So  far  from 
lending  their  aid  actively  to  enforce  them, 
they  are  inclined  to  relieve  against  them, 
when  it  can  be  done  consistently  with  their 
rules.  Compensation  and  not  forfeiture  is 
their  aim.  Accordingly  they  consider  that 
when  a  debtor  pays  the  debt,  with  interest  for 
its  detention  and  costs  of  suit,  he  ought  not 
to  be  mulcted  in  a  further  sum.  Whenever 
the  injury  is  susceptible  of  definite  ad- 
measurement, as  it  is  in  all  cases  where  the 
breach  consists  in  the  nonpayment  of  the 
money,  the  parties  will  not  be  allowed  to 
stipulate  for  a  greater  amount,  whether  in 
the  form  of  a  penalty  or  of  liquidated  dam- 
ages." 

In  Bullock  V.  Taylor,  39  Mich.  137,  33 
Am.  Rep.  356,  Justice  Cooley  said:  "In 
this  state  the  attorney's  fees  which  the  suc- 
cessful party  is  permitted  to  recover  in 
courts  of  record  are  prescribed  by  statute  or 
by  rule  of  court.  In  justices'  courts  none  are 
given,  except  in  a  few  special  cases.  The 
policy  of  our  law  is  to  limit  such  recovery  to 
a  very  moderate  sura  in  every  case  where  it 
is  permitted  at  all.  We  have  also  in  this 
state  had  usury  laws  from  the  very  first: 
and  though  their  penalties  have  not  been 
severe,  they  have  fixed  a  maximum  of  ten 
per  centum  per  annum,  which  is  not  to  be  ex- 
ceeded under  any  circumstances.  And  it  is  a 
question  of  very  grave  importance  whether 
the  policy  which  thus  limits  attorney's  fees, 
and  also  limits  the  rates  of  interest,  can  be 
set  aside  by  provisions  like  that  under  re- 
view. The  notes  upon  which  a  recovery  is 
sought  in  this  case  vary  in  amount  from 
$41.50  to  $104.12.  Six  of  them,  including  two 
for  $41.50  each,  contain  the  promise  to  pay 
an  attornev's  fee  of  fifteen  dollars,  should  any 
proceedings  be  instituted  for  collection.  All 
of  them  could  be  sued  in  justice's  court,  and 
the  mere  taking  out  of  a  summons  would  be 
a  proceeding  for  collection.  Therefore  the 
makers  are  made  to  promise  that  if  the  payee, 
when  the  notes  come  due  and  are  not  paid, 
shall  take  out  a  summons  upon  each  of  them, 
the  makers  will  pay  an  attorney's  fee  of 
fifteen  dollars  upon  each.  It  is  of  course  pre- 
posterous to  call  this  a  fee:   a  fee  supposes 
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services;  and  here  the  services  to  be  com- 
pensated may  be  purely  nominal.  The  sum  is 
nothing  but  a  penalty;  it  cannot  even  be  re- 
garded as  stipulated  damages  on  a  default; 
for  the  sum  to  be  paid  bears  no  proportion  to 
the  sums  overdue,  but  is  the  same  for  the 
smallest  notes  as  for  the  largest.  Moreover, 
the  law  itself  determines  what  shall  be  the 
recoverable  damages  on  default  in  the  pay- 
ment of  a  liquidated  demand,  and  limits  it  to 
a  sum  not  to  exceed  ten  per  centum  per 
annum:  while  these  stipulations  in  some 
cases  provided  for  the  payment  of  a  sum 
equal  to  thirty-five  per  centum,  however  brief 
might  be  the  period  of  default.  A  stipu- 
lation for  such  a  penalty  we  think  must  be 
held  void.  It  is  opposed  to  the  policy  of  our 
laws  concerning  attorney's  fees,  and  it  is 
susceptible  of  being  made  the  instrument  of 
the  most  grievous  wrong  and  oppression.  It 
would  be  idle  to  limit  interest  to  a  certain 
rate,  if  under  another  name  forfeitures  may 
be  imposed  to  an  amount  without  limit.  The 
provision  in  these  notes  is  as  much  void  as 
it  would  have  been  had  it  called  the  sum  im- 
posed by  its  true  name  of  penalty  or  forfei- 
ture. There  is  no  consideration  whatever 
that  can  support  it." 

In  Witherspoon  v.  Musselman,  14  Bush 
(Ky.)  214,  29  Am.  Rep.  404,  the  court  said: 
"We  are  clearly  of  the  opinion  that  all  such 
contracts  are  absolutely  void.  They  are  con- 
trary to  the  policy  of  our  laws,  which  pre- 
scribe the  amount  of  attorney's  fees  that  may 
be  taxed  against  the  unsuccessful  litigant. 
They  are  agreements  to  pay  penalties,  tend  to 
the  oppression  of  the  debtor,  and  to  encourage 
litigation." 

In  Williams  v.  Rich,  117  N.  C.  235,  23  S. 
E.  257,  the  court  said:  "Such  stipulations 
are  in  the  nature  of  forfeitures  and  encourage 
litigation.  They  can  readily  be  used  to  cover 
usurious  agreements,  and  excessive  exactions 
may  be  had  under  the  guise  of  an  attorney's 
fee."  In  State  v.  Taylor,  10  Ohio  378,  the 
court  said:  "Now,  it  seems  to  us  to  be  o! 
little  consequence,  in  this  case,  what  this 
five  per  cent  may  be  called,  but  the  inquir}'' 
is,  what  is  the  thing  itself?  However  it  may 
be  disguised,  it  is  very  clear  to  us  it  is  a 
mere  shift  or  device  by  which  twelve  per 
cent  is  retained,  as  interest,  upon  this  loan, 
and  in  this  view  of  the  case  cannot  be  en- 
forced. This  court  have  decided  that  under 
the  laws  of  Ohio,  but  six  cent  interest  is  re- 
coverable, though  the  parties  contract  for 
more  or  higher  rates.  But  is  it  such  a  con- 
tract as  public  policy  should  execute?  What 
may  be  supposed  as  the  natural  result  to  the 
community  from  the  execution  of  this  agree- 
ment? It  would  be  the  condition  of  future 
loans,  at  banks,  that  the  borrower  should 
pay  the  expenses  of  collection,  and,  perhaps, 
the  tax  thereon.     The  brokers   in   this   state 


would  hold  a  general  jubilee;  and  as  their 
sense  of  morality  and  law  usually  expands 
with  their  hopes  of  gain,  in  proportion  to 
the  borrower's  necessity  they  would  find, 
probably,  additional  items  of  costs,  as  the 
means  of  a  legalized  extortion  upon  their 
loans.  In  our  opinion,  such  agreements  are 
against  the  public  policy  of  the  country,  and 
ought  not  to  be  enforced  in  courts  of  justice. 
They  have,  by  this  court,  on  the  circuit,  been 
denied  to  be  obligatory,  and  further  reflec- 
tion confirms  us  in  the  correctness  of  such 
opinion.  The  absence  of  adjudicated  cases  in 
the  reports,  either  English  or  American,, 
show  these  agreements  are  of  modern  inven- 
tion, having  their  origin  in  the  improvements, 
of  the  age.  That  this  five  per  cent  is  not 
costs,  is  certain,  from  the  fact  that  it  is  not 
so  recognized  by  law.  At  common  law  na 
costs  were  allowed.  If  a  plaintiff  failed  in  his 
action,  he  was  amerced  for  his  false  clamor, 
but  costs  were  not  adjudged  against  him. 
In  Ohio,  no  costs  are  given  to  a  successful 
party,  unless  authorized  by  statute,  with  but 
one  or  two  exceptions,  and  the  statute  defines 
the  items,  and  imposes  severe  penalties  upon 
the  ministers  of  the  law,  for  taking  other  or 
higher  costs  or  fees  than  are  expressly  pro- 
vided for.  On  the  whole,  we  think  the  com- 
mon pleas  were  right  in  holding  the  agreement 
void  to  pay  five  per  cent  collection  fees." 

I 

Effect  of  NegoUahle  Instruments  Law, 

The  uniform  Negotiable  Instruments  Law,, 
now  in  force  in  substantially  every  American 
jurisdiction,  contains  a  provision  that  the 
negotiability  of  a  note  is  not  impaired  by  the 
fact  that  it  contains  a  provision  for  costs  of 
collection  or  attorney's  fees  in  case  it  is  not 
paid  at  maturity.  That  provision  is  held  to- 
have  no  application  to  the  question  whether 
such  a  provision  is  valid.  Mechanics*- 
Amerioan  Nat.  Bank  v.  Coleman,  204  Fed. 
24,  122  C.  C.  A.  338  (cited  supra  in  the  sub- 
division Vieio  that  Stipulation  Is  Valid) ; 
Bank  of  Holly  Grove  v.  Sudbury,  reported  in 
full,  post,  this  volume,  at  page  373  (cited 
supra  in  the  subdivision  View  that  Stipu- 
lotion  Is  Invaiid) ;  Miller  v.  Kyle,  85  Ohio 
St.  186,  97  N.  E.  372  (cited  supra  in  the  sub- 
division Vieio  that  Stipulation  Is  InvaHd)  i 
see  also  Oolley  v.  Summers  Parrott  Hardware 
Co.  reported  in  full,  poet,  this  volume,  at  pago 
375  (cited  supra  in  the  subdivision  View  that 
Stipulation  Is  Valid).  And  .see. the  report- 
ed case.  In  Miller  v.  Kyle,  supra,  it  was 
said:  "It  is  suggested  that  the  general  as- 
sembly must  be  presumed  to  know  the  com- 
mon law  of  the  state,  and  that  every  section 
of  a  statute  should  be  regarded  as  evincing 
an  intention  to  change  it.  That  would  in- 
deed be  a  novel  rule  of  interpretation,  and 
in  the  davs  of  the  codifier  it  would  reach  re- 
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suits  most  confounding.  Its  impracticability 
as  a  rule  of  interpretation  will  at  once  ap- 
pear if  an  attempt  be  made  to  apply  it  to  the 
act  of  which  these  two  sections  form  a  part. 
That  act  has  been  in  force  in  this  state  for 
more  than  nine  years,  and  to  the  present 
time  our  attention  has  been  called  to  but  one 
respect  in  which  it  changes  the  common  law 
of  the  state  upon  the  subject  of  negotiable 
instruments.  Quite  different  from  the  rule 
suggested  is  the  rule  which  the  wisdom  of 
generations  has  established:  That  statutes 
in  derogation  of  the  common  law  shall  not  by 
construction  receive  a  meaning  beyond  that  of 
the  terms  which  they  employ.  Certainly  this 
does  not  mean  that  such  statutes  are  to  be 
construed  in  a  spirit  of  hostility,  but  in  its 
application  to  the  present  case  it  cannot  mean 
less  than  that  the  legislative  act,  which  con- 
tains language  appropriate  only  to  saving  the 
negotiable  character  of  instruments  which 
contain  stipulations  for  the  payment  of  at- 
torney fees,  should  not  be  construed  to  im- 
part validity  to  such  stipulations  notwith- 
standing an  established  rule  of  the  common 
law  to  the  contrary. 

But  in  Florence  Oil,  etc.  Co.  ▼.  Hiawatha 
Gas,  etc.  Co.  56  Colo.  378, 135  Pac.  454  ( cited 
supra  in  the  subdivision  View  ttwt  Stipu- 
lation Is  Valid) f  it  was  said:  "On  the  sub- 
ject of  stipulations  in  notes  for  attorney's 
fees  there  is  a  wide  variance  in  the  adjudi- 
cated cases.  In  some  jurisdictions  it  is  held 
that  they  are  against  public  policy,  and  there- 
fore void.  There  is  nothing  in  our  statutes 
which  will  render  this  doctrine  applicable. 
On  the  contrary,  impliedly  at  least,  the  gen- 
eral assembly  has  recognized  that  they  are 
valid,  by  providing  in  the  Negotiable  Instru- 
ment Act,  section  5052,  Rev.  Ed.  Mill's  Stat- 
utes, that  a  note  providing  for  cost  of  col- 
lection of  an  attorney's  fee,  in  case  payment 
shall  not  be  made  at  maturity,  does  not  af- 
fect its  negotiability." 
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Bills  and  Notes  —  Stipulation  for  At- 
torney's Fees  —  Validity. 

Provision  in  a  note  for  an  attorney's  fee, 
if  it  be  not  paid  without  suit,  by  prior  de- 
cisions held  invalid  as  against  public  policy. 


but  not  rendering  uncertain  the  sum  pay* 
able  nor  affecting  negotiability,  is  not  vali- 
dated by  the  Negotiable  Instruments  Law 
(Acts  1913,  p.  260),  which  by  section  2  de- 
clares that  provision  in  a  note  for  payment 
of  an  attorney's  fee  shall  not  prevent  the 
sum  payable  being  a  "sum  certain,"  neces- 
sary for  negotiability,  and  by  section  6,  af- 
ter declaring  non -negotiable  an  instrument 
which  contains  an  order  or  promise  to  do 
an  act  in  addition  to  the  payment  of  money, 
and  making  certain  exceptions  thereto,  pro- 
vides: "But  nothing  in  this  section  shall 
validate  any  provision  or  stipulation  other- 
wise illegal." 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Mississippi 
county:    GAtJTNEY,  Judge. 

Action  by  Bank  of  Holly  Grove,  plaintiff, 
against  J.  G.  Sudbury,  defendant.  Judgment 
for  defendant.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

J7ope,  Beihert  d  Reeder,  Hawthorne  d  Haw- 
thome  and  Z>.  K.  Hawthorne  for  appellant. 
A.  O.  Little  for  appellee. 

[59]  Smith,  J. — This  was  a  suit  on  a  note 
which  contained  a  provision  for  the  collec- 
tion of  an  attorney's  fee  if  the  note  was  not 
paid  without  suit,  and  the  validity  of  this 
provision  is  the  only  question  involved  in 
this  litigation. 

It  is  conceded,  of  course,  that  this  provi- 
sion was  invalid  prior  to  the  enactment  of 
the  negotiable  instruments  law  in  this  State. 
Act  No.  81,  Acts  1913,  p.  260.  The  note  sued 
on  was  executed  after  the  above  named  act 
became  effective. 

[60]  It  is  urged  that  the  effect  of  the 
passage  of  this  act  is  to  change  the  declared 
policy  of  this  State  on  this  question. 

Section  1  of  this  act  declares  the  essentials 
of  negotiability.  Section  2  of  the  act  defines 
the  term  "sum  certain,"  as  used  in  the  first 
section  of  the  act,  as  the  sum  payable,  al- 
though the  note  may  contain  any  one  of  the 
provisions  set  out  in  the  second  section, 
among  which  provisions  is  the  following: 
"With  cost  of  collection  or  an  attorney's  fee 
in  case  payment  shall  not  be  made  at  ma- 
turity." 

And  it  is  pointed  out  that  the  provisions 
of  section  6  of  the  act  are  as  follows:  "An 
instrument  which  contains  an  order  or  prom- 
ise to  do  an  act  in  addition  to  the  payment 
of  money  is  not  negotiable."  But  certain  ex- 
ceptions to  this  general  statement  are  noted 
in  that  section,  after  which  follows  the  state- 
ment: 'TBut  nothing  in  this  section  shall 
validate  any  provision  or  stipulation  other- 
wise illegal." 

And  it  is  argued  that  as  the  purpose  of 
the  act  was  to  make  uniform  the  law  of  com- 
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mercial  paper,  and  as  the  uniform  negotiable 
instruments  law  has  been  adopted  by  forty 
or  more  of  the  States  of  the  Union,  in  most 
of  which  the  provision  for  an  attorney's  fee 
is  held  enforceable,  that  the  adoption  of  the 
law  in  this  State  signifies  an  intention  on 
the  part  of  the  Legislature  to  change  the 
policy  of  this  State,  as  declared  in  the  deci- 
sions of  this  court  prior  to  the  enactment  of 
this  law. 

It  is  competent,  of  course,  for  the  Legis- 
lature 1o  declare  the  policy  of  this  State,  or 
to  change  this  policy  as  recognized  by  the 
courts,  and  the  question  here  is  whether  or 
not  this  act  accomplishes  that  purpose. 

Then;  is  no  doubt  as  to  the  policy  of  this 
State  on  this  question  prior  to  the  enactment 
of  this  law.  In  the  case  of  Boozer  v.  Ander- 
son, 42  Ark.  167,  it  was  said  that  the  provi- 
sion for  the  payment  of  an  attorney's  fee  was 
an  agreement  for  a  penalty,  and  that  the 
courts  of  this  State  would  not  enforce  it. 
This  holding  was  reaffirmed  in  the  case  of 
Benton  v.  Holliday,  44  Ark.  60,  and  Chaffe 
[61]  V.  Landers,  46  Ark.  371.  It  is  true  that 
tills  court  in  the  case  of  Jarvis  v.  Southern 
(irocery  Co.  63  Ark.  225,  38  S.  W.  148,  when 
again  called  upon  to  reconsider  its  previous 
holdings  on  the  question,  said: 

"It  is  but  fair  to  say  that,  were  it  a  new 
question,  we  would  not  be  agreed  as  to  the 
doctrine  of  the  validity  of  such  a  stipulation, 
either  in  a  note  or  a  mortgage,  but  the  ma- 
jority stands  on  the  previous  decisions  of  tliis 
court  as  to  the  stipulation  in  the  note,  while 
all  of  us  agree  that  the  rule  is  to  be  applied 
to  the  stipulation  in  the  mortgage  the  same 
as  to  the  stipulation  in  the  note." 

And  the  court  refused  to  allow  the  attor- 
ney's fee  there  provided  for. 

Thi>«  holding  has  been  reaffirmed  in  the 
subsequent  cases  of  Arden  Lumber  Co.  v. 
Henderson  Iron  Works,  etc.  Co.  83  Ark.  244, 
103  S.  W.  185,  and  White-Wilson-Drew  Co. 
V.  EgelhofT,  96  Ark.  106,  131  S.  W.  208.  In 
the  case  of  Arden  Lumber  Co.  t.  Henderson 
Iron  Works,  ete.  Co.  supra,  this  court  refused 
to  enforce  a  stipulation  for  an  attorney's  fee 
in  a  note  payable  in  a  State  where  that  pro- 
vision was  enforceable,  upon  the  ground  that 
comity  did  not  compel  us  to  enforce  contracts 
which  contravene  the  policy  of  our  own  laws. 

It  thus  appears  that  the  policy  of  this 
State  was  thoroughly  well  fixed  at  the  time 
of  the  enactment  of  this  law.  Tliis  negotia- 
ble instruments  law  is  a  very  comprehensive 
one,  and  its  history  is  well  known.  In  enact- 
ing it,  the  Legislature  manifested  its  inten- 
tion to  legislate  in  a  very  comprehensive  way 
on  this  subject,  and  having  this  purpose  it 
is  not  to  hb  assumed  that  the  Legislature 
intended  by  mere  implication  to  change  the 
policy  of  this  State,  unless  the  act  itself  ac- 


complishes that  purpose.  W^e  find  no  lan- 
guage in  the  act  which  leads  to  that  conclu- 
sion. Subdivision  5  of  section  2  set  out  above 
does  not  accomplish  that  purpose.  Its  effect 
is  to  declare  that  the  provision  contained  in 
a  note  for  the  collection  of  an  attorney's  fee, 
when  read  in  connection  with  section  1,  does 
not  affect  the  negotiability  of  tlic  instrument. 
But  this  worked  no  change  in  our  law,  for, 
notwithstanding  this  provision  had  been  held 
unenforceable,  it  had  also  [62]  been  held  that 
it  did  not  affect  the  negotiability  of  the  note. 
White-Wilson-Drew  v.  Egelhoff,  supra,  and 
cases  there  cited. 

Section  5  of  the  act  deals  also  with  the 
question  of  negotiability,  and  the  proviso 
above  quoted,  "But  nothing  in  this  section 
shall  validate  any  provision  or  stipulation 
otherwise  illegal,"  gives  no  support  to  appel- 
lant's contention.  The  proviso,  by  its  terms, 
applies  only  to  the  provisions  of  section  5, 
all  of  which  relate  to  the  question  of  nego- 
tiability. Upon  the  contrary,  we  think  this 
proviso  tends  to  show  that  the  Legislature 
did  not  contemplate  any  change  in  the  gen- 
eral policy  of  ilie  State  by  validating  any 
provision,  or  stipulation,  otherwise  illegal  in 
the  effort  there  made  to  add  to  the  negotia- 
bility of  commercial  paper. 

There  is  an  extended  note  to  the  case  of 
Raleigh  County  Bank  v.  Poteet,  L.R.A.1915B 
928.  The  note  to  this  case  contains  a  gen- 
eral review  of  the  decisions  of  all  the  States 
upon  this  subject,  and  contains  a  statement 
of  the  reasons  given  by  the  various  courts  in 
upholding,  and  in  rejecting  the  provision  for 
the  payment  of  an  attorney's  fee.  The  deci- 
sion in  the  case  to  which  the  note  is  ap- 
pended was  by  the  Supreme  Court  of  West 
Virginia.  That  court  was  called  upon  to  pass 
upon  the  validity  of  this  provision.  The  ma- 
jority of  that  court  held  that  the  provision 
was  invalid,  although  there  was  a  dissenting 
opinion  in  which  two  of  the  justices  con- 
curred. It  is  pointed  out,  however,  in  both  the 
majority  and  the  minority  opinions  in  that 
case  that  the  uniform  negotiable  instrumenti 
act  had  been  passed  by  the  Legislature  of  that 
State  before  the  execution  of  the  note  there 
sued  upon,  and  it  was  not  contended  in  either 
opinion  that  the  act  itself  should  control  the 
court  upon  that  question.  Speaking  for  the 
majority  of  the  court,  Mr.  Justice  Poffenbar- 
ger  said: 

"The  negotiable  instruments  law  (chapter 
81,  Acts  1907;  chapter  98 A  of  the  Code) 
has  not  altered  this  policy.  Negotiability  of 
paper  is  one  thing,  and  the  policy  of  the  State 
as  to  usury  and  other  oppressive  practieoA 
quite  another,  [63]  and  that  statute  deals 
with  the  former,  not  the  latter.  It  says  not 
a  word  about  usury.  Its  purpose  w^as  to 
establish  uniformity  in  the  quality,  charac- 
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teristies,  and  incidents  of  negotiable  paper, 
and  to  extend  the  principle  of  negotiability; 
but  it  its3umed  the  validity  of  the  paper 
contemplated.  In  other  words,  it  aBsumed 
the  paper  to  be  such  as  the  law  permits  the 
parties  to  make  and  allows  the  courts  to 
enforce.  No  rule  or  principle  .of  construc- 
tion justifies  the  courts  in  saying  its  very 
general  terms  repeal  positive  statutes  relat- 
ing to  subjects  other  than  negotiability  of 
valid  paper.  On  the  contrary,  the  rules  of 
construction  forbid  it." 

In  the  minority  opinion,  it  was  said: 

"The  uniform  negotiable  instruments  law 
adopted  in  this  State  and  in  most  of  the  other 
iStates  recognizes  the  validity  of  such  con- 
tracts, and  specifically  provides  that  tliey 
shall  not  render  instruments  uncertain  or 
destroy  their  negotiability.  It  seems  to  me 
these  laws  are  entitled  to  some  consideration 
in  this  connection.  The  reason  noted  in  some 
of  the  decisions  why  instruments  bearing  such 
stipulations  are  not  rendered  uncertain  and 
non-negotiable  is  that  they  in  no  way  affect 
the  sum  certain  to  be  paid  at  maturity,  the 
obligation  of  the  contract  maturing  subse- 
quently to  the  date  of  the  maturity  of  the 
instrument.'* 

As  pointed  out  in  this  dissenting  opinion, 
this  uniform  negotiable  instruments  law  rec- 
ognized the  validity  of  the  contract  for  the 
payment  of  an  attorney's  fee,  and  specifically 
provided  that  it  shall  not  render  instruments 
uncertain  or  destroy  their  negotiability.  But 
as  has  been  said,  we  had  previously  held  such 
provision  invalid  but  that  it  did  not  render 
uncertain  the  sum  payable,  nor  destroy  the 
negotiability  of  an  instrument  containing 
that  provision. 

If  the  enactment  of  this  law  in  West  Vir- 
ginia, before  that  State  had  declared  its  pol- 
icy on  this  queiition,  did  not  operate  to  up- 
liold  the  validity  of  this  provision,  then  cer- 
tainly the  enactment  of  the  law  in  this  State 
after  the  State's  policy  had  become  firmly 
fixed  could  not  operate  [64]  to  accomplish 
that  purpose.  We  are  constrained  to.  believe 
that  liad  any  such  purpose  been  entertained 
by  the  I.«egislature,  it  would  have  been  made 
manifest,  and  as  we  find  nothing  in  the  act 
inconsistent  with  our  previous  declaration  of 
the  State's  policy,  we  hold  that  it  remains 
unchanged  by  the  act,  and  the  provision  in 
the  note  is  void  and  the  judgment  will  be 
affirmed. 


NOTE. 

The  reported  case  follows  the  earlier  deci- 
sions in  the  same  jurisdiction  in  holding  to 
be  invalid  a  stipulation  for  the  payment  of 
an  attorney's  fee  contained  in  a  promissory 
note.    It  is  further  held  that  the  provision  of 


the  Negotiable  Instruments  Law  that  such  a 
provision  does  not  destroy  the  negotiability 
of  the  note  has  no  application  to  the  question 
of  its  validity  and  does  not  require  a  depar- 
ture from  the  doctrine  of  the  earlier  cases. 
The  validity  of  a  provision  for  an  attorney '.s 
fee  in  a  promissory  note  is  discussed  in  the 
note  to  Raleigh  County  Bank  v.  Poteet,  re- 
ported ante,  this  volume,  at  page  359. 


COI^LET 

V. 

SUMMERS  PARROTT  HARDWARE 

COMPANT. 

Virginia    Supreme    Court    of    Appeals — Sep- 
tember 11,  1916. 

119  Va.  439;  39  S.  E.  906. 


Bills  and  ICotea  *  Aotions  —  Parties  — 
Joint  Makers  or  Indoraers. 

Under  Code  1904,  §  2853,  prescribing 
against  whom  an  action  may  be  brought, 
the  holder  of  a  note  may  sue  defendant  alone 
without  joining  other  joint  makers,  whether 
defendant  is  a  joint  maker  or  an  indorser. 

NegotiabiUty  —  As  Reqniaite  of  Note. 

A  promissory  note  does  not  necessarily 
possess   the  quality  of  negotiability. 

Aotions  —  Motion  for  Judgment  —  De- 
scription of  Instrnment  Sued  On. 

In  a  notice  of  motion  for  judgment  the 
description  of  the  instrument  sued  on  as 
a  "promissory  note"  is  good  as  far  as  it 
goes,  and  its  incompleteness  in  no  way  preju- 
dices the  defendant. 

Same. 

In  an  action  against  the  indorser  of  a 
note  which  contains  a  complete  waiver  of 
notice  of  presentment  and  dishonor,  though 
the  notice  of  motion  for  judgment  should 
allege  such  waiver,  the  defect  in  the  notice 
is  harmless,  as,  in  view  of  the  undisputed 
written  waiver,  an  amendment  at  bar  would 
be  proper. 

Status  of  Parties  to  Note  —  Signature 
in  Blank  on  Back. 

Under  the  Negotiable  Instruments  Law 
(Code  1904,  §  2841a,  subsec.  63),  the  pres- 
ence of  a  name  on  the  back  of  a  note  with- 
out indication  by  appropriate  words  of  an 
intention  to  be  bound  in  some  other  ca- 
pacity classes  such  signer  as  an  indorser. 

Consideration  —  Pre-existing  Debt. 

A  pre-existing  debt  is  a  sufiScient  consider- 
ation for  a  note. 

Failure    of   Consideration  -*  Right   to 
Pro^e  —  Variance. 

In  an  action  against  an  indorser,  the  de- 
fendant cannot  prove  a  failure  of  considera- 
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tion  contradictory  to  his  verified  plea  in 
the  cause  averring  that  he  was  an  original 
joint  contractor   with   the  makers. 

Stipulation  for  Attorney's  Fees  —  Va^ 
lidity. 

Under  the  Negotiable  Instruments  Law 
(Code  1904,  §  2841a),  and  in  view  of  the 
fact  that  at  its  enactment  the  validity  of 
the  provision  of  a  note  for  attorney's  fees 
was  unsettled  in  this  state,  and  in  view 
of  the  purpose  and  policy  of  the  Negotiable 
Instruments  Law  and  of  the  course  of  de- 
cision prevailing  in  a  majority  of  the  states 
having  substantially  the  same  law  and  of 
the  importance  of  the  uniformity  of  inter- 
pretation, a  provision  in  a  promissory  note 
governed  by  the  laws  of  the  state  for  a  ten 
per  cent  attorney's  fee  if  suit  should  be 
brought  thereon  is  valid. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Dickenson  countv. 

Action  by  Summers  Parrott  Hardware 
Company,  plaintiff,  against  S.  J.  Colley,  Jr., 
defendant.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

fftUherUmd  d  Sutherland  for  plaintiff  in 
error. 

Skeen  <£  Skeen  for  defendant  in  error. 

[440]  Keixt,  J. — ^The  judgment  under  re- 
view was  obtained  by  the  Summers  Parrott 
Hardware  Company  against  S.  J.  Colley,  Jr., 
upon  a  negotiable  note  endorsed  by  the  latter. 

The  note  was  payable  "to  the  order  of  the 
Summers  Parrott  Hardware  Co.,  Dickenson 
County  Bank,  Inc.,  Clintwood,  Va.;"  provided 
for  a  ten  per  oent  attorney's  fee  in  case  suit 
was  brought  thereon;  waived  presentment, 
protest,  etc.;  was  signed  "Childress  &  Taylor 
per  C.  C.  Childress,"  and  was  endorsed  by  the 
following  persons,  in  the  order  named:  C.  C. 
Childress,  S.  J.  Colley,  Jr.,  Summers  Parrott 
Hardware  Co.,  J.  A.  Summers,  H.  R.  Parrott, 
J.  P.  Summers. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  refusing  to  permit 
the  defendant  to  prove  by  parol  certain  ex- 
trinsic facts  tending  to  show  that  his  liabil- 
ity, if  any,  was  that  of  a  surety  or  joint 
maker,  and  not  that  of  an  endorser  in  the 
technical  sense.  The  contention  was  that  the 
other  joint  makers,  Childress  and  Taylor, 
should  have  been  joined  as  parties  defendant. 
The  evidence  was  immaterial.  Plaintiff  had 
the  right  to  sue  as  it  did,  regardless  of 
whether  defendant  was  a  joint  maker,  or  an 
endorser.  Code,  sec.  2853;  Burks'  PI.  ft  Pr. 
p.  52. 

[441]  Tlie  notice  described  the  paper  sued 
on  as  "a  promissory  note."  The  point  sought 
to  be  made  out  of  a  distinction  between  such 


a  note  and  one  which  is  negotiable  is  without 
merit.  It  is  true  that  a  promissory  note  does 
not  necessarily  possess  the  quality  of  nego- 
tiability; but  the  description  in  the  notice 
was  good  as  far  as  it  went,  and  its  incom- 
pleteness in  no  way  affected  the  defendant  to 
his  prejudice. 

The  becond  assignment  of  error  (in  direct 
conflict  in  this  respect  with  the  first)  points 
out  that  the  notice  refers  to  defendant  as  an 
"endorser,  which  latter  term  can  only  apply 
to  negotiable  instruments,"  and  argues  that 
his  demurrer  to  the  notice  of  motion  for 
judgment  should  have  been  sustained  because 
it  failed  to  allege  notice  of  presentment  and 
dishonor.  The  note,  in  the  body  of  it  and  on 
the  back,  contains  a  complete  waiver  of  such 
notice.  The  pleading  should  have  alleged  this 
fact  (Security  Loan,  etc.  Co.  v.  Fields,  110 
Va.  827,  67  S.  E.  342)  but  the  defect  was 
such  as  that,  in  view  of  the  undisputed  writ- 
ten waiver,  an  amendment  at  bar  would  have 
been  proper,  and  the  error  was  entirely  harm- 
less. 

It  is  next  urged  as  error  that  the  trial 
court  permitted  the  note  to  be  introduced  in 
evidence  and  read  to  the  jury,  the  objections, 
based  on  an  alleged  variance,  being  (1)  that 
the  note  was  described  in  the  declaration  as  a 
promissory  note,  (2)  that  it  shows  on  its  face 
that  the  Dickenson  County  Bank,  Inc.,  was  a 
joint  payee  with  the  plaintiff,  and  neither  en- 
dorsed the  note  nor  became  a  co-plaintiff  in 
the  motion,  and  (3)  that  when  the  defendant 
endorsed  the  note  it  was  still  in  the  hands  of 
an  agent  for  the  payee,  who  had  not  yet 
endorsed  it  (a  conceded  fact),  and  that, 
therefore,  the  defendant  was  improperly  de- 
scribed as  an  endorser. 

[442]  The  first  objection  has  already  been 
disposed  of;  the  second  answers  itself  upon 
an  inspection  of  the  note,  which  manifestly 
intended  to  designate  the  Dickenson  County 
Bank  as  the  place  of  payment;  and  the  third 
is  met  by  the  provisions  of  section  284 1-a, 
sub-section  63,  of  the  Code,  by  virtue  of 
which  the  presence  of  defendant's  name  on 
the  back  of  the  note,  as  it  here  appears, 
classes  him  as  an  endorser,  he  having  failed 
to  indicate  "by  appropriate  words  his  inten- 
tion to  be  bound  in  some  other  capacity." 

The  defendant  offered  to  prove  that  he  en- 
dorsed the  note  for  the  accommodation  of  the 
payee,  after  Childress  and  Taylor  had  signed 
it,  and  without  their  request  or  knowledge; 
the  contention  being  that  the  endorsement 
was  without  consideration.  There  was  no 
error  in  excluding  this  evidence.  It  is  con- 
ceded that  the  note  was  given  for  a  pre- 
existing debt  due  from  Childress  and  Taylor 
to  the  plaintiff.  This  was  a  suflicient  consid- 
eration for  the  note  itself;  and  this  evidence, 
offered  by  the  defendant,  tending  to  show  a 


COLLET  T.  SUMMERS  PASROTT  HARDWARE  CO. 

119  Va.  439, 


877 


failttre  of  consideration  was  palpably  contra- 
dictory of  his  verified  plea  in  the  cause  aver- 
ring that  he  was  an  original  joint  contractor 
with  Childress  and  Taylor. 

'*A  party  cannot  assume  successive  posi- 
tions in  the  course  of  a  suit  or  series  of  suits 
in  reference  to  the  same  facts  or  state  of 
facts,  which  are  inconsistent  with  each  other 
and  mutually  contradictory."  Chesapeake, 
etc.  R.  Co.  V.  Rison,  99  Va.  18,  37  S.  E.  320. 

This  brings  us  to  the  last  assignment  of 
error.  The  note,  as  observed  at  the  outset, 
provides  for  a  *Hen  per  cent  attorney's  fee" 
if  suit  should  be  brought  thereon.  The  judg- 
ment includes  this  fee,  and  the  case  thus  pre- 
sents to  this  court,  for  the  first  time  since 
the  enactment  of  the  negotiable  instruments 
law  (Acts  1897-8,  p.  896,  Code,  sec.  2841^) 
the  question  of  the  validity  [443]  of  such  a 
provision  in  an  instrument  governed  by  the 
laws  of  this  State.  No  question  arises  as  to 
the  effect  of  the  provision  upon  the  n^otia- 
bility  of  the  paper,  the  statute  in  terms  re- 
solving that  previously  mooted  question  in 
favor  of  the  stipulation.  (Code,  2841-Hi,  sub- 
8ec.  2,  cl.  5.)  As  to  its  validity,  the  authori- 
ties in  the  various  jurisdictions  are  in  con- 
flict, and  the  same  may  be  said  of  the  deci- 
sions in  Virginia. 

The  weight  of  outside  authority  sustains 
the  validity  of  the  stipulation.  See  collation 
of  authorities  in  Raleigh  County  Bank  v. 
Poteet,  74  W.  Va.  611,  82  S.  E.  332,  L.R^. 
1915B  928;  1  Dan.  Neg.  Inst.  (6th  ed.) 
sees.  62,  62-a,  and  notes;  3  R.  C.  L.  p.  894, 
sec  82  and  note  1^ 

In  Raleigh  County  Bank  ▼.  Poteet,  supra, 
the  majority  opinion  holds  the  stipulation 
void  as  against  public  policy,  but  concedes 
that,  in  numbers  at  least,  the  weight  of  au- 
thority is  opposed  to  that  view.  The  dissent- 
ing opinion  by  two  of  the  five  judges  of  the 
West  Virginia  Supreme  Court  favors  the  va- 
lidity of  the  provision. 

The  recent  Virginia  case  of  R.  S.  Oglesby 
Co.  V.  New  York  Bank,  114  Va.  663,  77  S.  E. 
468,  dealt  with  a  New  York  contract,  but 
in  80  doing  had  to  consider  whether  the  stipu- 
lation for  attorney's  fee  was  so  repugnant  to 
the  public  policy  of  this  State  as  that  its 
courts  would  not  enforce  the  same.  In  the 
course  of  the  opinion  the  court  said:  "Two 
Virginia  cases  are  cited  to  support  the  con- 
tention that  the  stipulation  in  question  is  a 
penalty  and  contrary  to  the  policy  of  this 
State,  and,  therefore,  not  enforeable,  viz.: 
Rixpv  V.  Pearre,  89  Va.  113,  16  S.  E.  498, 
and  Fields  v.  Fields,  105  Va.  714,  54  S.  E. 
888. 

"It  Is  especially  noteworthy  that  the  agree- 
ments in  both  these  cases  antedated  the  en- 
actment of  the  negotiable  [444]  instrument 
law  in  March,  1898.     The  former  case  fol- 


lowed, without  discussion,  a  Michigan  deci- 
sion, Bullock  V.  Taylor,  39  Mich.  137,  33  Am. 
Rep.  356,  and  in  the  latter  it  is  said:  This 
court  has  held  that  an  agreement  in  a  note 
to  pay  attorney's  fees  for  collection  is  a  pen- 
alty and  not  enforceable.'  Citing  the  first- 
named  case. 

"In  Stratton  v.  Mut.  Assur.  Soc.  6  Rand. 
(Va.)  28,  the  court  upheld  the  by-law  of  a 
society  which  declared  that  members  who,  by 
failing  to  pay,  rendered  it  necessary  to  coerce 
payment  of  premiums  by  legal  proceedings, 
should  indemnify  the  society  for  expenses  in- 
curred in  the  employment  of  collectors  by 
payment  of  seven  and  one-half  per  cent  on 
each  premium  and  interest.  It  was  said  that 
the  exaction  was  neither  usury  nor  a  pen- 
alty, citing  Greenhow  v.  Buck,  5  Munf.  (Va.) 
263. 

'In  Campbell  ▼.  Shields,  6  Leigh  (Va.) 
517|  a  stipulation  in  a  promissory  note  to 
pay,  in  addition  to  the  principal  sum,  $48,  to 
cover  cost  of  collection  on  default  of  pay- 
ment, if  made  in  good  faith  and  not  as  a 
device  to  evade  the  statute  of  usury,  was  in 
point  of  law  not  usurious;  nor  was  it  a  pen- 
alty against  which  equity  would  relieve. 

'The  same  doctrine  is  announced  in  Myers 
T.  Williams,  85  Va.  621,  8  S.  £.  483. 

*'These  authorities  answer  the  suggestion 
that  the  'attorney's  fee  clause'  is  contrary  to 
the  public  policy  of  this  State.  The  contrary 
view  is  also  accentuated  by  the  circumstance 
that  the  General  Assssembly  has  adopted  the 
negotiable  instrument  law  in  force  in  New 
York,  and  generally  throughout  the  United 
States.     Va.  (>)de,  1904,  Ch.  133-A." 

It  may  be  conceded  that  the  passage  of  the 
negotiable  instruments  law  would  not  of  it- 
self change  the  law  in  [445]  States  where 
stipulations  for  attorneys'  fees  were  held  to 
be  contrary  to  usury  laws  or  to  public  policy, 
and,  therefore,  void.  There  is  reason  and 
there  is  high  authority  for  this  proposition. 
Raleigh  County  Bank  v.  Poteet,  supra ;  Miller 
v.  Kyle,  85  Ohio  St.  186,  97  N.  E.  372;  Craw- 
ford's Ann.  Neg.  Instr.  Law  (1916),  p.  16; 
10  Va.  Law  Reg.  p.  461;  Id.  11,  p.  241. 

We  are  of  opinion,  however,  that  at  the 
time  this  law  was  passed  in  Virginia  the 
question  could  not  be  regarded  as  a  settled 
one,  in  view  of  the  fact  that  Campbell  v. 
Shields,  supra,  and  other  cases  announcing 
a  substantially  similar  doctrine,  had  not  been 
expressly  overruled  by  the  cases  of  Rixey  v. 
Pearre  and  Fields  v.  Fields.  These  latter 
cases,  it  is  true,  squarely  decided  at  least 
in  one  aspect,  the  question  here  involved,  but 
did  so  very  briefly  and  rather  incidentally, 
and  did  not  discuss  at  all  the  former  authori- 
ties. In  this  state  of  the  law,  we  are  of 
opinion,  as  indicated  in  R.  S.  Oglesby  Co.  v. 
New  York  Bank,  that  the  purpose  and  policy 
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of  the  negotiable  instruments  law  should  not 
be  wholly  disregarded  by  us,  and,  further- 
more, that  in  giving  recognition  to  that  pur- 
pose and  policy  we  should  not  be  unmindful 
of  the  course  of  decision  which  already  pre- 
vails in  a  majority  of  the  States  having  sub- 
stantially the  same  statutory  law  upon  this 
subject.  Uniformity  of  interpretation  and 
enforcement  is  no  less  important  than  uni- 
formity of  enactment. 

In  30  far  as  the  Rixey  and  Fields  Cases, 
supra,  hold  that  stipulations  of  the  character 
here  involved  are  invalid,  they  are  disap- 
proved and  overruled. 

We  will  add  that  no  complaint  is  made  in 
this  case  of  the  amount  of  the  attorney's  fee 
lixed  in  the  note  as  being  in  itself  unreason- 
able or  unconscionable.  Where  this  question 
has  arisen  in  other  jurisdictions,  the  courts 
do  not  appear  to  have  had  any  difficulty  in 
[446]  settling  it  upon  just  principles.  Hol- 
ston  Bank  v.  Wood,  125  Tenn.  6,  140  S.  W. 
31 ;  20  Ann.  Cas.  note,  p.  1372. 

There  was  no  error  in  the  judgment  com- 
plained of,  and  it  must  be  affirmed. 

Affirmed. 

Note. — Since  the  foregoing  opinion  was  pre- 
pared there  has  appeared  in  the  Virginia  Law 
Register  (Vol.  2,  N.  S.  p.  321)  a  discussion 
of  the  validity  of  a  clause  providing  for  at- 
torney's fees  in  negotiable  notes,  which  those 
who  may  desire  to  pursue  the  subject  further 
will  find  interesting  and  instructive. 


NOTB. 

Overruling  several  earlier  decisions  in  the 
same  jurisdiction,  the  reported  case  holds  to 
be  valid  a  stipulation  in  a  promissory  note 
for  the  payment  of  a  reasonable  attomey^s 
fee  if  suit  is  brought  thereon.  The  cases  dis- 
cussing the  validity  of  such  a  stipulation  are 
reviewed  in  the  note  to  Raleigh  County  Bank 
v.  Poteet,  reported  ante,  this  volume,  at  page 
359. 
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Nesligenoe  —  Infant  Stealins  Ride  on 
VeMele. 

Where,  in  an  action  for  injuries  to  a  thir- 
teen year  old  child  from  jumping  or  falling 


from  defendant's  moving  wagon,  it  appears 
that  he  was  endeavoring  to  steal  a  ride,  and 
there  is  evidence  that  the  driver  struck  or 
struck  at  him  with  the  whip  to  make  him 
get  off,  and  that  in  doing  so  the  child  fell 
and  was  injured,  it  is  error  to  direct  a  ver- 
dict for  defendant. 

[See  note  at  end  of  this  case.] 

Appeal  from  Court  of  Common  Pleas,  No. 
2,  Philadelphia  county:     Sulzbiabgkb,  Judge. 

Action  by  Walter  J.  McCafoe,  et  al.,  plain- 
tiffs, against  James  Kain,  defendant.  Judg- 
ment for  defendant.  Plaintiffs  appeal.  The 
facts  are  stated  in  the  opinion.    Revebsed. 

Samuel  O.  Stem  and  John  J,  MoDevitt,  Jr., 

for  appellants. 
J,  A,  Robhins  for  appellee. 

[445]  Stewabt,  J. — In  directing  a  verdict 
for  the  defendant  the  learned  trial  judge  ex- 
pressed in  very  vigorous  terms  his  personal 
disapproval  of  the  law  which  protects  chil- 
dren under  fourteen  years  of  age  from  the 
diarge  of  contributory  negligence,  to  the  ex- 
tent of  raising  a  presumption  in  their  favor 
that  because  of  inexperience  they  are  incapa- 
ble of  appreciating  danger.  No  harm  would 
have  come  had  the  learned  trial  judge  stopped 
here,  but  the  appellant  complains,  and  we 
think  justly,  that  in  applying  the  law  to  the 
facts  presented  he  adopted  the  law  aa  he 
thought  it  ought  to  be,  rather  than  the  law 
as  it  is,  and  as  a  consequence  that  he  waa 
unjustly  thrown  out  of  [446]  court.  Plain- 
tiff was  between  twelve  and  thirteen  years  of 
age  when  he  sustained  the  injuries  com- 
plained of.  He  had  climbed  upon  a  passing 
dray  which  was  loaded  with  heavy  barrels 
and  driven  by  a  servant  of  the  defendant. 
He  was  unobserved  by  the  driver  at  the  time, 
but  the  latter 's  attention  being  afterward  at- 
tracted to  him  by  some  occurrence,  he. swung 
his  whip  around  at  the  boy,  and,  according 
to  the  boy's  testimony,  struck  him  with  the 
lash.  The  boy  then  attempted  to  get  from 
the  wagon,  and  in  doing  so  was  caught  by 
one  of  the  rear  wheels  and  injured.  Several 
witnesses  testified  to  having  seen  the  driver 
use  his  whip  at  the  boy,  none  of  whom,  how- 
ever, saw  the  lash  strike  him.  Technically 
the  boy  was  a  trespasser;  he  had  gone  upon 
the  wagon  uninvited.  Had  he  been  above  the 
age  of  fourteen  be  would  have  been  charge- 
able with  contributory  negligence  in  attempt- 
ing to  get  upon  a  moving  wagon  in  the  man- 
ner he  did;  but  because  he  was  under  that 
age  the  law  will  not  impute  to  him  an  appre- 
ciation of  the  danger  he  ran  in  so  doing,  but 
leaves  that  question  to  be  determined,  not  by 
the  judge  sitting  in  the  case,  but  by  the  jury. 
Was  it  negligence  on  the  part  of  the  driver 
to  use  his  whip  in  the  way  these  witnesses 
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<ay  he  did,  under  the  conditions  here  pre- 
sented, to  make  the  hoy  get  from  the  wagon? 
Did  the  hoy  attempt  to  get  from  the  wagon 
in  the  way  he  did  because  of  what  the  driver 
had  done?  If  so,  was  he  capable  of  under- 
standing and  appreciating  the  risk  he  ran  in 
80  doing?  These  are  the  questions  in  the 
case,  and  they  were  for  the  jury  exclusively. 
We  have  considered  the  case  solely  in  the 
light  of  the  evidence  offered  by  tlie  plaintiff. 
The  judgment  is  reversed  and  a  venire  dc 
novo  is  awarded. 


NOTB. 

LUblUty  for  iBjnry  to  Infaat  Siealimc 
Bide  on  Vehiole. 

From  the  comparatively  few  cases  which 
have  considered  the  rights  and  liabilities  of 
persons  driving  vehicles  in  the  public  high- 
ways with  respect  to  children  ^'stealing  a 
ride,"  may  be  dixluced  the  general  rule  that 
one  driving  on  a  public  highway,  using  ordi- 
nary care  in  the  management  and  control  of 
the  vehicle  under  his  charge,  is  not  an  in- 
surer against  accident,  or  liable  for  damages, 
even  to  a  child  of  immature  years,  who  play- 
ing on  the  highway  is  injured  in  an  attempt 
to  ride  thereon  without  acquiescence  or  invi- 
tation on  the  part  of  the  person  in  charge  of 
the  vehicle. 

Thus  in  Hebard  v.  Mabie,  98  111.  App.  543, 
it  appeared  that  a  child  five  and  one-half 
years  old  was  riding  on  the  back  steps  of  a 
bus  to  which  a  second  bus  was  coupled  and 
on  being  ordered  off  by  the  driver  fell  under 
the  second  bus  and  was  injured.  The  court 
stated  the  rule  as  to  the  duty  owed  by  drivers 
of  vehicles  to  children  riding  thereon  without 
permission  as  follows:  ''It  is  not  the  duty 
of  a  driver  of  a  bus  or  other  vehicle,  moving 
along  a  public  street  or  highway  to  keep  a 
look-out  behind  so  as  to  know  whether  chil- 
dren or  adults  are  riding  on  the  rear  end  of 
the  bus  or  other  vehicle.  On  the  contrary, 
the  duty  of  such  driver  is  to  look  ahead,  so 
as  to  avoid  collisions  with  other  vehicles  or 
with  persons."  And  while  holding  that  per- 
sonal negligence  could  not  be  imputed  to  a 
child  five  and  one-half  years  of  age  it  was 
held  that  the  driver  of  a  vehicle  on  a  public 
highway  did  not  owe  to  children  the  duty 
of  preventing  them  from  climbing  thereon, 
the  court  saying:  "If  steam  roads  owe  the 
duty  of  preventing  children  from  climbing  on 
their  moving  trains  at  crossings,  then  the 
operator  of  the  street  car,  or  the  driver  of  a 
farmer's  cart  or  any  other  vehicle  which 
runs  upon  the  street,  and  by  its  movement  or 
its  rumble  excites  a  childish  desire  to  mount 
and  ride,  must  in  logic  and  in  reason  owe  a 
similar  duty,  and  be  alike  liable  for  its  non- 
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performance.  Such  a  doctrine  is  not  founded 
in  justice  or  reason,  and  is  without  the  sup- 
port of  legal  sanction.'* 

In  Walsh  v.  Hayes,  72  Conn.  397,  44  Atl. 
725,  wherein  it  appeared  that  a  boy  five  years 
of  age  was  injured  while  riding  on  the  rear 
end  of  an  ice  wagon,  the  court  stated  the 
duty  owed  by  the  driver  as  follows:  "The 
complaints  in  these  actions  charge  the  de- 
fendant with  negligence,  first,  in  loading  his 
wagon  with  large  cakes  of  ice,  one  placed  on 
top  of  another,  without  being  secured  in  any 
way  whatever  so  as  to  prevent  them  from 
falling  out  of  the  back  end  upon  the  slightest 
jar;  second,  in  failing  to  put  in  the  tail- 
board; and  third,  in  using  a  pair  of  young 
and  spirited  horses,  and  urging  them  up  a 
steep  grade  with  the  whip;  when  he  knew 
that  children  were  in  the  habit  of  being 
about  the  roar  end  of  his  wagon  for  the  pur- 
pose of  getting  bits  of  ice.  The  default  threw 
upon  him  the  burden  of  disproving  the  negli- 
p,enee  thus  alleged,  and  he  did  disprove  it. 
That  a  large  cake  of  ice  was  in  fact  jolted 
'out  of  place  while  the  horses  were  trotting 
up  hill,  and  flew  out  over  the  tail-board,  did 
not  necessarily  indicate  any  want  of  ordinary 
care.  It  was  for  the  trial  court  to  determine, 
in  view  of  all  the  attending  circumstances, 
whether  a  wagon  so  heavily  loaded  could  be 
hauled  at  such  a  rate  of  speed  over  a  rougli 
stone  crossing,  with  due  regard  to  the  rights 
of  those  who  might  be  found  upon  the  high- 
way. The  boy  who  was  injured  was  warned 
of  his  danger  by  one  of  the  defendant's  serv- 
ants as  soon  as  his  presence  was  observed. 
Only  extraordinary  precautions,  such  as  the 
use  of  a  tail-board  extraordinarily  high, 
could  have  prevented  any  chance  of  such  an 
accident.  No  Buch  standard  of  care  could  be 
required  on  the  part  of  the  defendant." 

Similarly,  in  Conlon  v.  Bailey,  58  111.  App 
261,  wherein  the  facts  were  almost  identical 
with  those  in  Walsh  v.  Hayes,  supra,  it  was 
held  that  while  a  boy  five  years  of  age  would 
be  excused  from  ordinary  care,  such  infancy 
created  no  extra  duty  on  the  part  of  the 
driver  of  an  ice  wagon  toward  him.  The 
court  said:  "The  plaintiff  in  error,  between 
four  and  five  years  of  age,  climbed  upon  a 
step  on  the  rear  of  the  wagon,  and  a  large 
block  of  ice  slid  out,  falling  on  and  severely 
injuring  him.  Had  the  boards  at  the  end  of 
the  wagon  been  higher,  the  ice  would  not 
have  slid  out.  Had  the  boy  not  been  upon 
the  step,  he  would  not  have  been  injured  as 
he  was.  Admit  that  the  defendants  in  error 
were  negligent  in  securing  the  ice,  yet  they 
were  negligent  only  toward  those  to  whom 
they  owed  a  duty.  'There  can  be  no  negli- 
gence without  the  failure  to  observe  some 
duty.'  .  .  .  Had  the  block  fallen  upon 
one  crossing  the  street,  or  walking  behind  the. 
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wagon,  the  duty  so  to  use  the  street,  as  not 
to  injure  others  using  it,  would  raise  a  ques- 
tion not  in  this  case.  And  it  is  no  answer 
to  say  that  the  boy  might  have  been  injured 
when  on  the  street  behind  the  wagon,  as 
severely  as  when  on  the  step.  The  fact  is 
that  he  was  not  on  the  street,  and  only  om- 
niscience can  tell  where  he  would  have  been 
if  not  on  the  step.  Being  on  the  step  with- 
out notice  to  the  driver,  the  defendants  in 
error  were  only  under  obligations  of  'general 
humanity,'  'not  wantonly  or  carelessly  to  be 
an  aggressor'  toward  him.  .  .  .  The  in- 
fancy of  the  plaintiff  in  error  would  excuse 
him  from  the  exercise  of  any  care.  .  .  . 
But  such  infancy  creates  no  duty  of  defend- 
ants in  error." 

In  Gamble  y.  Uncle  Sam  Oil  Co.  (Kan.) 
163  Pac.  672,  it  was  held  that  an  ordinary 
motor  truck  moving  along  a  public  street 
could  not  be  regarded  as  an  attractive  or 
alluring  vehicle  to  an  intelligent  boy  about 
fifteen  years  old  who  was  accustomed  to  the 
traffic  of  the  streets,  and  that  the  doctrine 
of  the  turntable  cases  was  not  applicable  in- 
an  action  brought  by  the  boy  to  recover  for 
injuries  sustained  while  trying  to  board  the 
moving  truck.  The  court  said:  "The  at- 
tractive nuisance  doctrine  cannot  be  extended 
to  include  motor  trucks  nor  made  applicable 
to  cases  like  this  one.  Motor  trucks  are  in 
common  use,  and  no  more  attractive  nuisances 
than  are  drays  and  other  ordinary  vehicles 
used  for  carrying  persons  and  goods  along 
the  streets  and  highways.  .  .  .  The  petition 
discloses  that  the  plaintiff  was  nearly  fifteen 
years  of  age,  and  it  is  not  contended  that 
he  was  lacking  in  intelligence  nor  that  he 
was  unaccustomed  to  the  streets  or  the  traffic 
upon  them.  The  defendant's  truck  was  of  a 
kind  that  is  in  common  use,  it  was  being 
used  for  a  common  purpose  and  in  the  ordi- 
nary way,  and  no  reason  can  be  urged  for 
applying  the  doctrine  of  the  turntable  cases 
to  this  one."  Nor  did  the  fact  that  the  plain- 
tiff and  other  boys  had  previously  boarded 
or  clung  to  the  defendant's  trucks  amount  to 
an  invitation  from  the  defendant  to  the  plain- 
tiff to  board  a  moving  truck,  and  evidence 
of  that  character  was  inadmissible  in  the 
case. 

In  Zigman  v.  Beebe,  etc.  Furniture  Co.  97 
Neb.  689,  151  N.  W.  166,  L.R.A.1915D  536, 
it  appeared  that  two  wagons  had  been  coupled 
together  and  that  a  child  between  four  and 
five  years  of  age  while  riding  on  the  tongue 
of  the  rear  wagon  either  fell  or  stepped  off 
and  was  run  over  by  the  rear  wagon  and 
killed.  The  court,  in  answer  to  the  conten- 
tion that  the  owner  of  the  wagons  owed  a 
duty  to  children  to  prevent  them  from  riding 
on  the  wagons  and  that  the  mere  fact  that 
two  wagons  were  being  driven  coupled  to- 
gether   constituted   negligence,    said:      "The 


crucial  question  is  whether  the  coupling  of 
the  wagons  together  in  the  manner  described, 
and  driving  the  team  on  the  street  without 
a  guard  or  outlook  on  or  about  the  rear 
wagon  in  order  to  warn  children  who  might 
attempt  to  climb  thereon,  can  be  said,  as  a 
matter  of  law,  not  to  constitute  negligence. 
The  jury  has  found  that  the  act  was  negli- 
gence. Unless,  when  legal  principles  are  ap- 
plied to  the  facts  presented,  the  defendant 
must  be  held  to  have  been  acting  within  its 
legal  rights  and  was  without  fault,  the  ver- 
dict must  stand,  because  otherwise  the  ques- 
tion was  for  the  jury.  The  plaintiff  relies 
upon  the  doctrine  of  Lynch  v.  Nurdin,  1  Q. 
B.  29  [41  E.  C.  L.  422],  that  one  who  negli- 
gently leaves  dangerous  machinery  or  appli- 
ances of  such  a  nature  as  to  be  attractive  to 
children,  within  their  reach,  unguarded,  or  in 
such  a  situation  that  it  may  be  easily  put  in 
motion  by  children,  may,  if  injury  to  a  child 
results,  be  guilty  of  actionable  negligence. 
This  is  the  rule  of  the  'turntable  cases'  and 
is  the  law  in  this  state.  .  .  .  Can  this 
principle  be  applied  to  the  passage  of  vehicles 
along  the  streets  of  a  city?  In  the  diversity 
of  vehicles  which  traverse  the  streets  there 
may  be  many  forms  attractive  to  children, 
and  in  many  instances  the  attractive  part  of 
the  vehicle  is  not  within  the  view  of  the 
driver.  Omnibuses  are  often  used  which  are 
entered  by  steps  at  the  rear  with  no  conductor 
or  guard,  and  the  door  to  which  is  held 
closed  by  a  cord  or  strap,  reaching  to  the 
driver's  seat.  Would  a  child  who  climbed 
upon  the  rear  steps  while  the  omnibus  was 
passing  aloag  the  streets  of  a  city  be  entitled 
to  recover  for  injuries  sustained  by  falling 
off  the  steps?  .  .  .  Wagons  of  certain 
types  are  constructed  so  that  children  can 
easily  climb  upon  them.  Those  used  for 
hauling  stone,  or  to  remove  growing  trees,  or 
to  carry  iron  girders,  are  of  this  class.  Is  it 
incumbent  upon  the  owner  of  such  a  vehicle 
to  send  a  guard  as  well  as  a  driver  every 
time  he  uses  the  streets  for  the  transporta- 
tion of  his  goods?  These  inquiries  are  sug- 
gested by  the  facts  in  this  case.  If  the  nature 
of  a  vehicle  using  the  streets  is  such  as  to  be 
attractive  to  children,  and  they  may  easily 
climb  thereon,  then,  if  the  principle  contended 
for  by  the  plaintiff  is  sound,  no  owner  of 
such  a  vehicle  can  relieve  himself  from  lia- 
bility for  negligence  unless  it  is  accompanied 
by  a  special  guard,  for  the  attention  of  the 
driver  in  a  busy  street  must  necessarily  be 
directed  to  the  front  in  order  to  control  his 
team  or  his  automobile.  The  question  would 
be  different  if  the  driver  was  aware  that  chil- 
dren were  congregating  on  and  about  it,  and 
were  liable  to  be  injured  if  not  warned  away." 
But  it  has  been  held  that  a  wagon  attached 
to  the  rear  of  a  house  being  slowly  moved 
through  the  streets  came  within  the  attractive 
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nuisance  doctrine  as  applied  in  the  turntable 
cases  and  so  a  child  of  five  years  of  age  in- 
jured while  riding  on  the  wagon  could  re- 
cover for  his  injuries.  Skinner  v.  Knickrehm, 
10  Cal.  App.  596,  102  Pac.  947,  wherein  the 
court,  though  conceding  the  general  rule  to 
be  that  a  driver  of  a  vehicle  on  a  public  high- 
way using  ordinary  care  wag  not  liable  for 
injuries  to  a  child  stealing  a  ride,  held  that 
under  the  facts  as  brought  out  in  the  evi- 
dence the  driver  was  guilty  of  such  negli* 
<;;ence  as  to  render  him  liable  for  the  injuries 
sustained.  The  exception  was  stated  as  fol- 
lows: "There  rests,  however,  upon  everyone 
so  using  a  public  thoroughfare  the  duty  of 
exercising  ordinary  care  in  the  management 
and  control  of  vehicles  under  his  charge,  to 
the  end  that  others  using  such  public  places, 
exercising  like  care,  or  who,  by  reason  of  ten- 
der years,  are  unable  to  appreciate  or  guard 
against  danger,  may  not  suffer  injury  from 
the  operation  of  such  vehicles,  and  it  is  the 
duty  of  the  one  so  operating  such  a  vehicle 
to  at  all  times  retain  such  control  over  the 
same  as  may  be  requisite  in  averting,  if  pos- 
sible, injury  even  to  those  not  exercising  such 
care  or  unable  to  appreciate  the  danger  con- 
nected therewith.  The  complaint  avers  facts 
which  show  defendants'  omission  of  duty  in 
the  regard  above  stated,  for  it  is  admitted 
that  the  vehicle^,  unguarded  and  unattended, 
was  being  propaUed  through  the  streets  by 
defendants.  Nor  is  there  anything  incon- 
sistent with  suah  statement  when  used  in 
connection  with  the  allegation  that  the  vehi- 
cle was  in  the  charge  of  the  defendants.  Per- 
sonal property  may  be  in  the  general  charge 
of  one,  notwithstanding  one  may  be  at  the 
time  not  in  the  immediate  supervision  of  the 
same,  and  we  perceive  no  inconsistency  in  the 
statement  that  property  so  in  charge  was 
permitted  to  be  unattended  and  unguarded." 
It  has  been  held  that  whether  the  driver 
of  a  vehicle  on  a  public  highway  exercised 
the  ordinary  care  required  under  the  circum- 
stances to  prevent  injury  to  a  child  attempt- 
ing to  steal  a  ride,  was  a  question  for  the 
jury  under  proper  instructions  from  the 
court.  Skinner  v.  Knickrehm,  10  Cal.  App. 
596,  102  Pac.  947.    And  see  the  reported  case. 
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Pleadins  —  Departure  —  Capacity   in 
Wliioh  Imatrnment  Sued  on  la  Held. 

In  an  action  by  plaintiff  bank  on  a  check 
which  the  complaint  alleges  it  held  as  un- 
qualified owner,  the  answer  allies  that  it 
is  held  as  collateral,  and  the  reply  that 
it  was  taken  on  deposit,  defendants*  conten- 
tion that  the  complaint  tenders  one  issue, 
the  reply  another  and  that  the  proof,  which 
shows  that  the  check  is  held  as  collateral, 
sustains  neither,  is  not  sound,  since  the  real 
issue  made  is  the  quality  of  the  bank's  pos- 
session, which  is  determined  by  the  evidence; 
a  "material  variance"  being  only  one  that 
actually  misleads  the  adverse  party  to  his 
prejudice  in  maintaining  his  action  or  defense 
on  the  merits. 

Variance  —  Burden  of  Showlas  Preju- 
dice. 

Under  Rem.  A  Bal.  Code,  §  299,  providing 
that  no  variance  between  pleadings  and  proof 
shall  be  deemed  material  unless  it  has  mis- 
led the  adverse  party  to  his  prejudice,  and 
that,  whenever  it  shall  be  alleged  that  a 
party  has  been  so  misled,  the  court  may 
order  the  pleadings  to  be  amended  upon  such 
terms  as  shall  be  just,  the  burden  is  upon 
one  claiming  a  variance  to  show  that  he 
was  misled  thereby  to  his  prejudice. 

Bills    and    Notes  —  Consideration    for 
Transfer  —  Pre-existing  Debt. 

Under  Rem.  A  Bal.  Code,  §§  3416,  3418, 
sections  of  the  Negotiable  Instruments  Act, 
providing  that  "value"  is  any  consideration 
sufficient  to  support  a  single  contract,  that  a 
pre-existing  debt  constitutes  value,  and  that, 
where  the  holder  has  a  lien  on  the  instru- 
ment, he  is  a  holder  for  value  to  the  extent 
of  his  lien;  where  plaintiff  bank,  suing  the 
maker  and  indorser  of  a  check,  holds  as 
collateral  in  part  to  an  antecedent  debt,  it 
is  a  holder  for  value  to  the  extent  of  such 
debt. 

[See  note  at  end  of  this  case.] 

ETidence   —  Presumptions   —   Common 
Law  of  Sister  State. 

The  presumption  is  that  the  common  law 
of  a  sister  state  is  the  same  as  that  of  the 
state  of  suit. 

Bills  and  Notes  —  Holder  in  Due  Course 
—  CHeck  Not  Promptly  Presented. 

Rem.  A  Bal.  Code,  §  3444,  provides  that, 
where  an  instrument  payable  on  demand  is 
negotiated  unreasonably  long  after  issue,  the 
holder  is  not  a  holder  in  due  course.  Sec- 
tion 3575  provides  that  a  "check"  is  a  bill  of 
exchange  arawn  on  a  bank,  payable  on  de- 
mand, and  that,  except  as  otherwise  provided, 
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the  provifttons  of  the  Negotiable  In8tru< 
ments  Act  applicable  to  a  bill  of  exchange 
payable  on  demand  apply  to  a  check.  Sec- 
tion 3576  provides-  that  a  check  must  be  pre- 
sented for  payment  within  a  reasonable  time 
after  issue,  or  the  drawer  will  be  discharged 
to  the  extent  of  the  loss  caused  by  the 
delay.  A  check  was  given  by  the  maker  to 
the  indorser  as  an  advance  payment  for  cor- 
porate stock  sold  by  the  indorser  to  the 
maker;  the  understanding  being  that  the 
check  should  not  be  negotiated  until  delivery 
of  the  stock.  The  indorser  five  weeks  there- 
after ple<lged  the  check  with  plaintiff  bank< 
as  security  for  a  pre-existing  debt  and  a 
further  loan.  It  is  held  that  the  bank  was 
not  thereby  precluded  from  being  a  liolder 
in  due  course,  since,  by  section  3576,  the 
fact  that  the  instrument  was  stale  wlien 
taken  discharged  the  maker  from  liability 
only  to  the  extent  of  the  loss  caused  by  the 
delay,  of  which  there  had  been  none,  while, 
assuming  that  the  bank  was  chargeable  with 
knowledge  of  all  the  facts  existing  at  the 
time  of  taking  the  cheek,  it  was  merely 
chargeable  with  knowledge  that  such  check 
was  given  in  connection  with  an  executory 
contract  for  the  purchase  of  stock  to  be 
delivered  60  days  from  the  date  of  the  check, 
which  time  had  still  30  days  to  run  before 
breach,  by  failure  to  deliver  the  stock,  could 
occur,  while  knowledge  by  the  indorsee  of  a 
negotiable  instrument  that  it  has  been  given 
in  consideration  of  an  executory  contract  or 
agreement  will  not  deprive  such  indorsee  of 
his  character  as  bona  fide  holder  in  due 
course,  unless  prior  to  the  assignment  he 
had  notice  of  some  breach  of  the  executory 
contract. 

[See  generally  Ann.   Cas.   191 7B   842.] 

Pledge  —  Liabilitj  of  Indorser  on 
Pledged  Check  *  Necessity  of  Ex- 
hausting Other  Secnrity. 

Where  a  bank  sues  the  maker  and  in- 
dorser of  a  check,  pledged  to  it  by  such  in- 
dorser, there  was  no  requirement  that  the 
bank  shall  exhaust  other  security  which  it 
may  hold  as  collateral  to  the  indorser 's  an- 
tecedent debt,  for  which  the  check  was 
pledged  in  part. 

Failure  to  Present  Pledged  Check  f— 
Evidence  of  Custom. 

Where  a  bank  sues  the  maker  and  indorser 
of  a  check  pledged  to  it  by  such  indorser, 
evidence  is  properly  rejected  as  to  whether 
it  was  customary  or  in  keeping  with  prudent 
banking  to  hold  a  check  taken  as  collateral 
for  20  days  before  sending  it  through  for 
collection;  the  material  point,  under  Rem. 
&  Bal.  Code,  §  3576,  providing  that  a  check 
must  be  presented  within  reasonable  time 
after  its  issue,  or  the  maker  will  be  dis- 
charged to  the  extent  of  loss  caused  by  the 
delay,  being  whether  loss  was  caused  by 
any  delay. 

Bills  and  Notes  —  Negotiability  of 
Check  —  Effect  of  Secret  Agreement. 

Where  defendant  draws  a  check  to  the 
order  of  his  codefendant  without  any  indica- 
tion on  its  face  that  it  is  not  to  be  negotiated, 


it  not  even  being  postdated,  the  secret  agree- 
ment between  the  parties  being  that  it  should 
not  be  negotiated  until  the  payee  delivers 
to  the  maker  certain  stock,  such  agreement 
will  not  defeat  the  recoverv  of  a  bank,  with 
which  the  indorser  pledges  the  check  as 
collateral  for  a  new  loan  and  for  an  anteced- 
ent debt,  since  he  who  makes  a  loss  poa- 
sible  should  suffer  the  loss. 

Appeal  from  Superior  Court,  King  county: 
GiLUAK,  Judge. 

Action  by  German  American  Bank  of  Seat- 
tle, plaintiff,  against  A.  H.  Wright  et  al., 
defendants.  Judgment  for  plaintiff.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.    AiTiBMED. 

Farrelly  Kane  d  Stratton  for  appellants. 
Oeorge  D,  Emery  for  respondent. 

[461]  Elus,  J. — ^This  is  an  action  to  re- 
cover upon  a  check  drawn  by  the  defendant 
Wright  upon  the  Lincoln  County  Bank  of 
Merrill,  Wisconsin,  payable  to  the  defendant 
Cavette  and  by  him  indorsed  to  the  plaintiff. 
The  facts  are  these: 

On  February  21,  1912,  Wright,  in  the  city 
of  New  York,  made  his  ordinary  bank  check 
of  that  date  upon  his  bank  of  deposit  in  Mer- 
rill, Wisconsin,  to  the  order  of  the  defendant 
Oavette  for  $5,000,  and  delivered  it  to  Ca- 
vette.  At  that  time  Cavette,  who  was  en- 
gaged in  an  effort  to  reorganize  a  [462]  cer- 
tain fisheries  company,  agreed  to  deliver  to 
the  defendant  Wright  $15,000  worth  of  the 
fisheries  stock  about  sixty  days  from  the  date 
of  the  check.  Cavette  testified  that  the  check 
was  given  on  account  of  this  contract  and  as 
part  payment  on^the  stock;  that  the  reor- 
ganization was  to  be  completed  about  April 
1,  and  the  stock  was  to  be  delivered  about 
April  21,  1912,  and  that  in  case  he  did  not 
deliver  the  stock,  he  was  to  return  the  check 
to  the  defendant  Wright.  He  also  testified, 
and  the  fact  is  not  disputed,  that  at  the  time 
of  receiving  Wright's  check  he,  Cavette.  gave 
to  Wright  his  own  check  for  the  same  amount, 
drawn  on  the  plaintiff  bank,  as  security  to 
Wright  that  Cavette  would  carry  out  the 
contract. 

Cavette  returned  to  his  home  in  Seattle 
about  March  1,  1912,  and  about  March  30, 
solicited  a  loan  of  $700  from  the  plaintiff 
bank.  He  was  already  indebted  to  the  bank 
in  the  sum  of  $1,800,  and  the  loan  was  de- 
clined unless  he  would  give  security,  not  only 
for  the  $700,  but  also  for  this  antecedent 
indebtedness.  He  thereupon  offered  this 
check  as  security,  promising  to  repay  the 
whole  debt,  including  the  $700,  in  twenty 
days,  and  requested  the  bank  to  hold  the 
check  that  length  of  time,  agreeing  to  take 
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it  np,  together  with  his  note,  at  the  end  of 
that  period.  The  bank  officials,  knowing  that 
Wright  was  solvent,  and  as  the  cashier  tes- 
tified, believing  the  check  good,  loaned  Ca- 
vette  the  additional  $700,  taking  his  note 
therefor,  due  in  twenty  days,  and  extending 
the  time  of  payment  of  the  former  indebted- 
ness of  $1,800  for  the  same  time,  Cavette 
indorsing  the  check  to  the  bank  as  collateral 
for  the  loan  and  extension.  The  transaction 
was  negotiated  through  the  bank's  cashier 
acting  for  the  bank. 

Cavette  testified  that  he  told  the  cashier 
that  the  check  was  a  contract  check  and  that 
if  he  delivered  the  stock  he  was  to  get  the 
money;  that  he  did  not  go  into  details,  but 
.dimply  toM  the  cashier  that  it  was  a  contract 
check  and  that  he  had  to  deliver  the  stock 
to  Wright;  that  he  asked  the  cashier  to  hold 
the  check  for  twenty  days  as  collateral  to 
the  loan,  and  [463]  that  he  thought  he  would 
be  able  to  finish  the  whole  transaction  with- 
in twenty  days;  that  nothing  was  said  as  to 
what  was  to  become  of  the  check  at  the  end 
of  that  time,  but  that  he,  Cavette,  expected 
to  take  up  the  note  and  check  before  that 
time,  and,  if  he  failed  to  do  so,  he  supposed 
that  the  natural  proceeding  would  be  for  the 
bank  to  send  the  check  on  for  collection. 
Cavette  further  testified  that  at  one  time 
Wright  had  made  a  deposit  in  the  bank  to 
Cavette's  credit,  but  that  it  was  not  to  take 
care  of  any  obligation  to  the  bank.  Wright 
testified  that  the  check  was  not  to  be  used 
for  any  purpose  until  Cavette  delivered  the 
stock  to  him;  that  the  stock  was  to  be  de- 
livered within  sixty  days,  and  if  not  then 
delivered  the  check  was  to  be  returned.  It  is 
admitted  that  the  stock  was  never  delivered. 

The  bank  held  the  check  until  April  22, 
wlien,  the  note  to  which  it  was  held  as  col- 
Ikteral  being  unpaid,  the  plaintiff  bank  wired 
the  Wisconsin  bank  on  which  the  check  was 
drawn  inquiring  whether  there  were  funds 
there  to  meet  it,  and  at  first  received  an 
affirmative  reply,  but  later  in  the  day  re- 
ceived a  further  message  that  payment  on 
the  check  had  been  stopped  by  Wright.  The 
chock  was  then  forwarded  for  collection,  pay- 
ment was  refused,  and  the  check  protested. 
This  suit  was  then  brought  against  Wright 
as  maker  and  Cavette  as  indorser  of  the 
check,  the  plaintiff  suing  as  owner.  In  their 
answers,  both  defendants  alleged  that  the 
check  was  taken  by  the  bank  as  collateral 
security,  and  this  fact,  as  we  have  seen,  was 
established  by  the  evidence.  The  case  was 
tried  to  the  court  without  a  jury.  The  court 
found  that  the  bank  was  a  holder  in  good 
faith  for  value  and  without  notice  of  any 
equities  between  Wright  and  Cavette;  that  it 
received  the  check  as  collateral  to  the  prior 
debt  and  the  loan,  in  the  usual  course  of 
business.      Judgment   was    rendered   for   the 


plaintiff  against  both  of  the  defendants  for 
the  amount  of  the  loan  and  the  antecedent 
debt,  aggregating  $2,500,  with  interest  from 
the  date  of  presentment,  and  the  protest  fees. 
Both  defendants  have  appealed. 

[464]  It  is  claimed  (1)  that  there  was 
such  a  variance  between  the  pleadings  and 
the  proof  as  to  amount  to  a  failure  of  proof; 
(2)  that  the  respondent  was  not  a  holder  in 
due  course  and  for  value,  hence  was  not  en- 
titled to  recover  on  the  check  as  against  the 
appellant  Wright. 

I.  The  complaint,  in  effect,  alleged  that  the 
bank  was  the  unqualified  owner  of  the  check. 
The  answer  alleged  that  the  check  was  held 
by  the  bank  as  collateral.  The  reply  alleged 
that  the  check  was  taken  on  deposit.  The 
appellants  contend  that  the  complaint  ten- 
dered one  issue,  the  reply  another,  and  that 
the  proof  sustained  neither.  Looking  to  the 
substance  of  the  thing,  there  is  no  merit  in 
this  contention.  The  complaint  tendered  an 
issue  of  unqualified  ownership  in  the  bank. 
The  answer  pleaded  the  fact  that  the  bank 
held  the  check  as  collateral  only.  The  -evi- 
dence sustained  the  latter  view.  The  plead- 
ings presented  as  the  real  issue  the  quality 
of  the  bank's  possession.  That  was  the  issue 
which  was  tried.  When  we  can  sav  with  cer- 
tainty  that  a  definite  issue  has  been  presented 
and  tried,  we  do  not  indulge  nice  distinction 
touching  technical  variations  in  the  pleadings 
or  between  the  pleadings  and  the  proof.  We 
proceed,  as  directed  by  the  statute,  to  a  deci- 
sion of  the  case  on  its  merits,  disregarding 
all  technicalities  and  considering  all  amend- 
ments which  could  have  been  made  as  madef. 
Rem.  &  Bal.  Code,  §  1752  (P.  C.  81,  §  1255) ; 
Yeisley  v.  Smith,  82  Wash.  693;  144  Pac. 
918;  Gaskill  v.  Northern  Assur.  Co.  73  Wash. 
(568,  132  Pac.  643;  Kelly  v.  Lum,  75  Wash. 
136,  134  Pac.  819,  49  L.R.A.(N.S.)  1151; 
Bonne  v.  Security  Sav.  Soc.'35  Wash.  696, 
78  Pac.  38. 

A  variance  to  be  material  must  have  ac- 
tually misled  the  adverse  party  to  his  preju- 
dice in  maintaining  his  action  or  defense  on 
the  merits.  The  burden  is  upon  him  to  show 
that  he  was  so  misled.  The  statute  so  de- 
clares. Rem.  &  Bal.  Code,  §  299  (P.  C.  81, 
§  287).  In  this  case,  it  is  obvious  that  the 
appellants  were  not  misled.  Whatever  was 
lacking  in  the  complaint  to  present  the  issue 
tried  was  supplied  by  [465]  their  answers. 
Buttcrworth  v.  Teale,  54  Wash.  14,  18  Ann. 
Cas.  854,  102  Pac.  768;  Wheatman  v.  Kane, 
55  Wash.  226,  104  Pac.  258. 

II.  The  second  question,  as  to  whether  the 
respondent  was  a  holder  for  value  in  due 
course,  is  twofold,  (a)  The  appellants  claim 
that  respondent  was  not  a  holder  for  value 
because  it  held  the  check  as  collateral  in 
part  to  an  antecedent  debt.  Our  statute, 
however,  effectually  disposes  of  this  question 
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contrary  to  the  appellants'  claim.  The  nego- 
tiable instruments  act,  reference  being  made 
to  Rem.  &  Bal.  Code,  by  section  numbers, 
reads : 

"§  3415.  Every  negotiable  Instrument  is 
deemed  prima  facie  to  have  been  issued  for  a 
valuable  consideration;  and  every  person 
whose  signature  appears  thereon  to  have  be- 
come a  party  thereto  for  value. 

"§  3416.  Value  is  any  consideration  suffi- 
cient to  support  a  simple  contract.  An  ante- 
cedent or  pre-existing  debt  constitutes  value; 
and  is  deemed  such  whether  the  instrument 
is  payable  on  demand  or  at  a  future  time. 

"§  3417.  Where  value  has  at  any  time  been 
given  for  the  instrument,  the  holder  is  deemed 
a  holder  for  value  in  respect  to  all  parties 
who  became  such  prior  to  that  time. 

'*§  3418.  Where  the  holder  has  a  lien  on 
the  instrument,  arising  either  from  contract 
or  by  implication  of  law,  he  is  deemed  a 
holder  for  value  to  the  extent  of  his  lien." 

Clearly  the  respondent  had  a  lien  on  the 
instrument  arising  from  contract,  and,  as  de- 
clared by  the  last  section  above  quoted,  it 
was  a  holder  for  value  to  the  extent  of  that 
lien.  This  is  the  Federal  rule,  first  an- 
nounced by  the  supreme  court  of  the  United 
States,  speaking  through  Mr.  Justice  Story, 
in  Swift  V.  Tyson,  16  Pet.  1,  10  U.  S.  (L.  ed.) 
865,  in  1842,  and  continuously  followed  by 
the  Federal  courts  and  the  courts  of  many 
states  since.  The  discussion  invited  by  the 
appellants,  of  the  relative  merits  of  the  Fed- 
eral rule  and  the  former  New  York  rule  as 
declared  by  Chancellor  Kent  in  Bay  v.  Cod- 
dington,  5  Johns.  Ch.  54,  would  be  a  purely 
academic  exercise,  since  the  contract  of  in- 
dorsement was  made  in  this  state  and  our 
statute  is  controlling  [466]  as  to  its  effect. 
The  same  is  true  as  to  the  rule  in  Wisconsin. 
Moreover,  even  assuming  that  the  law  of 
either  New  York  or  Wisconsin  would  govern, 
the  law  of  neither  of  those  states  was  either 
pleaded  or  proved.  We  would,  therefore,  as- 
sume that  the  present  law  of  both  is  the 
same  as  our  own.  As  a  matter  of  fact,  the 
present  negotiable  instruments  acts  of  both 
those  states  contain  sections  identical  with 
our  §  3418  above  quoted.  2  Revised  Statutes, 
Codes  and  General  Laws  of  New  York  (3d 
ed.)  chap.  50,  art.  3,  par.  53.  Wisconsin 
Statutes  (1913),  chap.  78,  §  1675-53.  The 
supreme  court  of  New  York  has  held  that  the 
negotiable  instruments  act  changed  the  rule 
laid  down  in  the  Coddington  case  so  as  to 
include  among  holders  for  value  holders  of 
negotiable  instruments  taken  merely  as  col- 
lateral security  for  antecedent  debts,  modi- 
fving  the  old  New  York  rule  "so  as  to  con- 
form to  the  rule  in  England  and  in  our 
Federal  court  of  last  resort."  Brewster  v. 
Shrader,  26  Misc.  480,  57  N.  Y.  S.  606.     We 


have  already  declared  the  same  rule  in  this 
state,  but  without  expressly  baaing  it  on  the 
statute.  In  Canadian  Bank  of  Commerce  v. 
John  J.  Sesnon  Co.  68  Wash.  434,  123  Pac. 
602,  we  said: 

"In  this  state  (and  in  the  absence  of  a  con- 
trary showing  we  will  presume  the  law  of 
the  place  of  indorsement  to  be  the  same)  an 
indorsee  of  a  note  taken  as  collateral  secur- 
ity is  a  holder  in  due  course  to  the  extent  of 
his  interests,  if  the  note  is  taken  before  ma- 
turity and  without  notice  of  any  existin«; 
equities  between  the  maker  and  the  original 
payee.  Peters  v.  Gay,  9  Wash.  383,  37  Pac. 
325.  But  the  rights  of  such  a  holder  are 
restricted  to  his  interests;  the  rule  being 
that,  where  the  maker  of  a  negotiable  instru- 
ment, indorsed  as  collateral  security,  has  a 
defense  against  the  original  payee  of  the  in- 
strument, the  indorsee  can  in  no  event  enforce 
payment  in  excess  of  the  amount  which  the 
note  is  pledged  to  secure." 

See  also  Farmers'  State  Bank  v.  Blevins, 
40  Kan.  536,  26  Pac.  1044;  Cincinnati  Sec- 
ond Nat.  Bank  v.  Hemingray,  34  Ohio  St. 
381;  Yellowstone  Nat.  Bank  [467]  v.  Gagnon, 
19  Mont.  402,  48  Pac.  762,  61  Am.  St.  620, 
44  L.R.A.  243. 

(b)  It  is  next  contended  that  the  respond- 
ent was  not  a  bona  fide  holder  in  due  course 
because  it  took  the  check  about  five  weeks 
after  it  was  drawn,  and  to  secure  a  then 
created  debt  of  only  $700  in  addition  to  the 
antecedent  debt  of  $1,800. 

We  shall  assume,  for  the  purpose  of  pres- 
ent discussion,  that  the  check  had  been  held 
by  Cavette  for  an  unreasonable  time,  that  is 
for  such  length  of  time  when  it  was  taken 
by  the  respondent  as  to  put  the  respondent 
on  inquiry  and  charge  it  with  notice  of  the 
facts  then  existing.  The  appellants  contend 
that  for  that  reason  the  negotiable  instru- 
ments act,  Rem.  ft  Bal.  Code,  §  3444,  makes 
the  respondent  not  a  holder  in  due  course, 
but  charges  it  with  bad  faith.  That  section 
reads : 

'*§  3444.  Where  an  instrument  payable  on 
demand  is  negotiated  an  unreasonable  length 
of  time  after  its  issue,  the  holder  is  noi 
deemed  a  holder  in  due  course.'* 

That  section,  however,  is  general  and  is  ap- 
parently modified,  so  far  as  checks  are  con- 
cerned, by  later  sections  of  the  same  act, 
relating  specifically  to  checks,  which  read  as 
follows : 

*'§  3575.  A  check  is  a  bill  of  exchange 
drawn  on  a  bank,  payable  on  demand.  Kx- 
cept  as  herein  otherwise  provided,  the  provi- 
sions of  this  act  applicable  to  a  bill  of  ex- 
change payable  on  demand  apply  to  a  check. 

"§  3576.  A  check  must  be  presented  for 
payment  within  a  reasonable  time  after  its 
issue  or  the  drawer  will  be  discharged  from 
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liability   thereon    to   the   extent  of   the   loss 
caused  by  the  delay.^* 

The  words  which  we  have  italiciased  mark 
the  liinits  of  the  rule  as  applied  to  checks. 
It  is  obvious  that  while  the  taker  of  a  stale 
check  is  not  an  unqualified  holder  in  due 
course,  he  is  such  holder  except  in  so  far  as 
the  drawer  of  the  check  is  able  to  show  that 
he  has  been  injured  by  the  delay.  The  [468] 
statute  can  mean  nothing  else.  This  is  also 
in  keeping  with  the  rule  as  it  existed  under 
the  law  merchant.  As  said  by  the  supreme 
court  of  the  United  States  in  Bull  v.  Kasson 
Bank,  12.3  U.  S.  105,  8  S.  Ct.  62,  31  U.  S. 
(L.  ed.)   97: 

*'Bank  checks  are  not  inland  bills  of  ex- 
change, but  have  many  of  the  properties  of 
9uch  commercial  paper;  and  many  of  the 
rules  of  the  law  merchant  are  alike  applica- 
ble to  both.  Each  is  lor  a  specific  sum  pay- 
able in  money.  In  both  cases  there  is  a 
drawer,  a  drawee  and  a  payee.  Without  ac- 
ceptance, no  action  can  be  maintained  by  the 
holder  upon  either  against  the  drawee.  The 
chief  points  of  difference  are  that  a  check  la 
always  drawn  on  a  bank  or  banker.  No  days 
of  grace  are  allowed.  The  drawer  is  not  dis- 
charged by  the  laches  of  the  holder  in  pre- 
sentment for  payment,  imless  he  can  show 
that  he  has  sustained  some  injury  by  the  de- 
fault. It  is  not  due  until  payment  is  de- 
manded, and  the  statute  of  limitations  runs 
only  from  that  time.'' 

The  record  here  is  barren  of  evidenoe  that, 
had  the  check  been  presented  immediately 
after  it  was  drawn,  Wright,  the  drawer, 
would  have  been  in  any  better  position  than 
he  now  is.  No  "loss  has  been  caused  by  the 
delay."  If  Cavette  had  any  right  to  use  the 
check  at  all,  it  is  obvious  that  his  delay  in 
using  it  caused  Wright  no  injury  or  loss. 

If  we  charge  respondent  with  knowledge  of 
everything  that  its  cashier  could  have  learned 
at  the  time  he  took  the  check  it  would  merely 
be  charged  with  knowledge  that  the  check 
was  given  in  connection  with  an  executory 
contract  for  the  purchase  of  certain  stock  to 
be  delivered  in  sixty  days  from  the  date  of 
the  check,  which  time  had  almost  thirty  days 
yet  to  run  before  breach  by  failure  to  deliver 
the  stock  could  occur.  True,  the  appellant 
Wright  testified  that  the  understanding  was 
that  the  check  would  not  be  negotiated  until 
the  stock  was  delivered,  and  Cavette  testified 
that  he  was  to  return  the  check  if  he  failed 
to  deliver  tlie  stock,  but  did  not  testify  that 
he  made  any  such  statement  to  the  bank. 
The  evidence  is  undisputed  that  when  Wright 
gave  this  check  to  Cavette,  Cavette  gave 
Wright  his  own  check  on  the  respondent 
[469]  bank  for  the  same  amount  to  secure 
the  carrying  out  of  the  stock  transaction. 
Wright  must  have  intended  something  by  the 
Ann.  One.  1017D — 25. 


delivery  of  his  unqualified  check  to  Cavette. 
It  was  not  even  postdated.  It  was  clearly 
intended  either  as  a  payment  on  the  purchase 
price,  as  Cavette  testified  it  was,  or  as  an 
advancement  of  Wright's  credit  to  Cavette 
upon  the  strength  of  the  executory  contract. 
The  fact  that  there  was  an  exchange  of  checks 
between  Wright  and  Cavette  can  only  be  ex- 
plained on  the  theory  that  Cavette  was  to 
use  Wright's  check  to  obtain  credit,  which  he 
otherwiae  would  have  been  unable  to  obtain. 
Charging  the  respondent,  therefore,  witli 
knowledge  of  the  executory  contract  and  that 
the  check  was  given  in  connection  therewith, 
is  still  far  from  establishing  appellants' 
charge  of  mala  fides.  The  contract  to  deliver 
this  stock  was  still  executory.  It  was  a  valu- 
able consideration  for  the  check  whether  the 
check  be  considered  as  an  actual  payment 
thereon  or  as  an  advancement  of  Wright's 
credit  to  Cavette  by  reason  thereof.  No  fail- 
ure of  consideration  had  then  occurred.  As 
we  said  in  the  case  of  Moyses  v.  Bell,  62 
Wash.  534,  114  Pac.  193,  touching  a  similar 
situation  in  relation  to  a  note: 

^*Tlie  courts  have  repeatedly  held  that 
knowledge  by  an  endorsee  of  a  note  that  it 
had  been  given  in  consideration  of  some  ex- 
ecutory contract  or  agreement  of  the  payee, 
which  the  payee  afterwards  fails  to  perform, 
will  not  deprive  the  endorsee  of  his  character 
of  a  bona  fide  holder  in  due  course,  unless 
prior  to  its  assignment  to  him  he  had  notice 
of  the  breach  of  the  executory  contract,  and 
that  such  breach  had  theretofore  occurred.*' 

See  also  the  numerous  authorities  to  the 
same  efi'ect  there  cited  and  quoted. 

At  the  time  that  the  respondent  took  this 
check,  Cavette's  title  thereto  was  not  defec- 
tive, as  defective  titles  are  defined  by  the 
negotiable  instruments  act.  (Rem.  &  Bal. 
Code,  §  3446  (P.  C.  367,  §  109).  Cavette 
did  not  obtain  the  check  or  Wright's  signa- 
ture thereto  by  fraud,  duress  or  other  un- 
lawful [470]  means,  or  for  an  illegal  consid- 
eration, nor  can  we  say  that  his  pledging 
the  check  to  the  bank  while  the  contract  was 
still  executory  was  such  a  breach  of  faith  as 
amounted  to  fraud,  much  less  that  it  would, 
as  a  matter  of  law,  charge  the  bank  with  no- 
tice of  fraud.  Since,  under  the  evidence, 
Cavette's  title  was  not  defective  when  he 
pledged  the  check,  §  3450  of  the  negotiable 
instruments  act  does  not  impose  upon  the 
bank  as  an  indorsee  the  burden  of  showing 
that  it  was  a  holder  in  due  course: 

"§  3450.  (Every)  holder  is  deemed  prima 
facie  to  be  a  holder  in  due  course;  but  when 
it  is  shown  that  the  title  of  any  person  who 
has  negotiated  the  instrument  was  defective, 
the  burden  is  on  the  holder  to  prove  that  he 
or  some  person  under  whom  he  claims  ac- 
quired the  title  as  holder  in  due  course." 


386 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


Viewing  the  whole  transaction  in  the  light 
of  all  of  the  evidence  and  applying  the  clear 
provisions  of  the  negotiable  instruments  act, 
we  are  forced  to  the  conclusion  that  the  re- 
spondent was  a  holder  of  the  check  for  value 
and  in  due  course  and  is  not  chargeable  with 
bad  faith  in  the  premises.  Having  takei)  the 
check  as  seciurity,  it  is  deemed  holder  for 
value  to  the  extent  of  its  lien. 

We  find  no  merit  in  the  claim  that  the 
transaction  should  be  treated  as  one  of  sure- 
tyship to  the  extent  of  the  antecedent  debt. 
So  far  as  the  abstract  of  record  shows,  this 
point  was  not  raised  during  the  trial.  No 
motion  was  made  to  require  the  bank  to  ex- 
haust other  security  which  it  held  as  col- 
lateral  to  Cavette's  antecedent  debt.  In  any 
event,  we  see  no  room  for  the  application  of 
the  principle  of  suretyship.  If  the  bank  had 
cashed  the  check  it  would  not  have  been  in- 
cumbent upon  it  to  look  to  the  application 
of  the  proceeds,  nor  could  Wright  have  com- 
plained. He  is  certainly  in  no  worse  position 
now  than  he  would  have  been  had  the  check 
been  cashed. 

Xor  do  we  find  any  merit  in  the  claim  that 
tlie  court  erred  in  rejecting  the  testimony  of 
an  expert  witness  as  to  whether  [471]  it  was 
customary  or  in  keeping  with  prudent  bank- 
ing to  hold  a  check  taken  as  collateral  for  a 
period  of  twenty  days  before  "sending  it 
through"  for  collection.  The  material  thing 
was  whether  the  delay  resulted  in  injury  to 
the  maker,  Rem.  A  Bal.  Code,  §  3576  (P.  C. 
357,  §  371).  There  was  no  evidence  or  offer 
of  evidence  tending  to  show  that  this  delay 
caused  Wright  any  loss  whatever. 

Finally,  and  aside  from  all  technical  rules 
of  law,  it  seems  to  us  that  the  trial  court 
reached  the  correct  result.  The  appellant 
Wright  gave  the  appellant  Cavette  his  nego- 
tiable check  without  any  indicia  whatever 
that  it  was  not  to  be  negotiated.  The  check, 
as  we  have  noted,  was  not  even  postdated. 
If  the  check  was  not  to  be  used,  the  reason- 
able thing,  and  that  which  would  have  abso- 
lutely protected  the  bank,  would  have  been 
not  to  issue  it.  To  permit  an  alleged  secret 
agreement  between  the  maker  and  the  payee 
of  a  check,  to  which  they  have  given  cur- 
rency, to  defeat  the  check  and  relieve  the 
maker  from  all  liability  thereon  would  be  to 
place  all  of  the  care  and  caution  touching 
negotiable  paper  upon  the  taker  rather  than  ' 
upon  the  maker,  thus  reversing  not  only  the 
theory  of  the  law  merchant,  and  the  nego- 
tiable instruments  act,  but  aJso  the  well 
known  rule  of  equity  that  he  who  makes  a 
loss  possible  should  suffer  the  loss. 

Tlie  judgment  is  affirmed. 

Morris,  C.  J.,  Main,  Crow,  and  Fullerton, 
JJ.,  concur. 


NOTE. 

Transfer  of  Negotiable  Note  as  Soovr* 
Itj  for  Antecedent  Debt* 

Majority  Rule: 

In    Absence    of   Negotiable   Instruments 

Law,  386. 
Effect  of   Negotiable   Instruments   Law^ 
387. 
Minority  Rule,  388. 


Majority  Rule, 

In  Absenci-:  of  Negotiable  Instruments 

Law. 

In  accord  with  the  rulings  in  Birket  t. 
Elward,  68  Kan.  295,  1  Ann.  Caa.  272,  and 
Exchange  Nat.  Bank  v.  Coe,  94  Ark.  387,  21 
Ann.  Cas.  934,  the  majority  of  the  recent 
decisions  which  were  not  based  on  the  termn 
of  the  Negotiable  Instruments  Law  have  de- 
clared the  rule  that  the  holder  of  a  negotia- 
ble note  taken  as  collateral  security  for  a 
pre-existing  debt  is  a  holder  in  due  course, 
and  as  such  is  protected  against  all  latent 
equities  and  defenses  between  the  parties. 
Miles  V.  Dodson,  102  Ark.  422,  144  S.  W. 
908,  50  L.R.A.(N.S.)  83;  Exchange  Nat. 
Bank  v.  Steele,  109  Ark.  107,  158  S.  W.  969 ; 
Sackett  v.  Johnson,  54  Cal.  107;  Leach  v. 
Lewis,  1  Mac  Arthur  (D.  G.)  112;  Linderman 
V.  Atkins,  143  la.  366,  85  S.  E.  101;  Patter- 
son V.  Peterson,  16  Ga.  App.  680,  84  S.  E. 
163:  German- American  State  Bank  t.  Lyons. 
127  Minn.  390,  149  N.  W.  658 ;  Snelling  State 
Bank  v.  Closen,  132  Minn.  404,  157  N.  W. 
643;  Montreal  Bank  v.  Beecher,  133  Minn. 
81,  157  N.  W.  1070:  Ricks  v.  Johnson  (Okla.) 
162  Pac.  476;  Citizens'  Trust,  etc.  Bank  v. 
Empey,  34  S.  D.  361,  148  N.  W.  606;  Spring- 
field Third  Nat.  Bank  t.  National  Bank  of 
Commerce  (Tex.)  139  S.  W.  665;  Lane  v. 
Canyon  First  Nat.  Bank  (Tex.)  156  S.  W. 
307;  Daniel  v.  Spaeth  (Tex.)  168  S.  W.  509: 
Yantis  y.  Jones  (Tex.)  184  S.  W.  572.  See 
also  State  Bank  v.  Holland  (Tex.)  128  6.  \V. 
436. 

The  federal  courts  are  in  accord  with  the 
majority  rule  that  the  assignee  of  a  negotia- 
ble instrument  taking  the  same  before  ma- 
turity as  collateral  security  for  a  pre-existing 
debt  is  to  be  regarded  as  a  holder  for  value 
in  due  course  of  business.  This  rule  has  been 
followed  by  the  federal  courts  since  the  lead- 
ing  case  of  Swift  v.  Tyson,  16  Pet.  1,  10 
U.  S.  (L.  ed. )  865,  wherein  Story,  J.,  in  an 
elaborate  and  logical  opinion  adopted  the 
majority  rule,  and  has  been  declared  in  a 
recent  case.  See  Melton  v.  Pensacola  Bank, 
etc.  Co.  190  Fed.  126,  111  G.  C.  A.  166. 
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In  England  the  holder  of  a  negotiable 
paper  as  security  for  an  antecedent  debt  is 
considered  a  holder  in  due  course.  But  it 
seems  that  he  cannot  sue  on  the  antecedent 
debt  until  the  instrument  given  as  security 
has  become  due  and  has  been  dishonored, 
since  the  suspension  of  the  remedy  against 
the  old  debt  during  that  period  constitutes 
the  consideration  for  the  new  paper.  Bra- 
mah  V.  Roberts,  1  Bing.  N.  C.  469,  27  E.  C.  L. 
460;  Haywood  v.  Watson,  4  Bing.  496,  15 
E.  C.  L.  55,  130  Eng.  Rep.  (Reprint)  859; 
Bosanquct  v.  Forster,  9  C.  &  P.  659,  38  E. 
C.  L.  277;  Percival  v.  Frampton,  2  Cromp. 
L  R.  180,  150  Eng.  Rep.  (Reprint)  78;  Cur- 
rie  V.  Misa,  L.  R.  10  Exch.  153,  4  Eng.  Rul. 
Cas.  317,  1  App.  Cas.  541;  Poirier  v.  Morris, 
2  El.  &  Bl.  89,  75  E.  C.  L.  89,  118  Eng.  Rep. 
(Reprint)  702:  Baker  v.  Walker,  14  M.  & 
\V.  46,5,  153  Eng.  Rep.  (Reprint)  558;  Ford 
V.  Beech,  11  Q.  B.  852,  63  E.  C.  L.  852,  116 
Eng.  Rep.  (Reprint)  693;  Kearslake  v.  Mor- 
gan, 5  T.  R.  5i3,  101  Eng.  Rep.  (Reprint) 
289;  Boehm  v.  Sterling,  7  T.  R.  423;  Ex  p. 
Beoxham,  8  Ves.  Jr.  531.  In  Currie  v.  Misa, 
L.  R.  10  Exch.  162,  it  appeared  that  the 
security  for  the  antecedent  debt  wajs  a  check 
payable  on  demand,  but  the  court  refused  to 
make  any  distinction  between  a  check  and  a 
promissory  note,  saying:  **It  was  not  dis- 
puted on  the  argument,  nor  could  it  be,  that 
if  instead  of  a  check  had  been  a  bill  or  note 
payable  at  a  subsequent  date,  however  short, 
the  plaintiffs'  title  would  have  been  unim- 
peachable. This  has  been  established  by 
many  authorities,  both  in  this  country  and 
in  the  American  courts.  It  has  been  sup- 
}'Oscd  to  rest  on  the  ground  that  the  taking 
of  a  negotiable  security  payable  at  a  future 
day  implied  an  agreement  by  the  creditor  to 
suspend  his  remedies  during  that  period,  and 
tlat  this  constituted  the  true  consideration 
which,  it  is  alleged,  the  law  requires  in  order 
to  entitle  the  creditor  to  the  absolute  benefit 
of  the  security.  The  counsel  for  the  defend- 
ant accordingly  contended  that  where  the  se- 
curity is  a  check  payable  on  demand,  inas- 
much as  this  consideration  is  wanting,  the 
holder  gains  no  independent  title  of  his  own, 
and  has  no  better  right  to  the  security  than 
the  debtor  himself  had.  We  should  be  sorry 
if  we  were  obliged  to  uphold  a  distinction  so 
refined  and  technical,  and  one  which  we  be- 
lieve to  be  utterly  at  variance  with  the  gen- 
eral understanding  of  mercantile  men.  And 
upon  consideration  we  are  of  opinion  that  it 
Itas  no  foundation  either  in  principle  or  upon 
authority.  Passing  by  for  the  present  the 
consideration  of  what  is  the  true  ground  on 
which  the  delivery  or  indorsement  of  a  bill 
or  note  prtvable  at  a  future  date  is  held  to 
give  a  valid  title  to  a  creditor  in  respect  of  a 
pre-existing  debt,  and  assuming  that  it  is  the 
implied   agreement   to   suspend,   it  does  not 


follow  that  the  legal  element  of  consideration 
is  entirely  absent  where  the  security  is  pay- 
able immediately.  The  giving  time  is  only 
one  of  many  kinds  of  what  the  law  calls  con- 
sideration. A  valuable  consideration,  in  the 
sense  of  the  law,  may  consist  either  in  some 
right,  interest,  profit,  or  benefit  accruing  to 
the  one  party,  or  some  forbearance,  detri- 
ment, loss,  or  responsibility  given,  suffered, 
or  undertaken  by  the  other."  See  also  Bel- 
shaw  v.  Bush,  11  C.  B.  191,  73  E.  C.  L.  191,. 
138  Eng.  Rep.  (Reprint)  444. 

In  Canada  before  the  enactment  of  the 
Bills  of  Exchange- Act  the  courts  followed  the 
majority  rule  holding  that  a  creditor  to  wh<Hn 
a  negotiable  security  is  given  on  account  of 
a  pre-existing  debt  holds  it  by  an  indefeasible 
title.  Oooderham  ▼.  Hutchison,  5  U.  G.  C.  P. 
241;  Blake  v.  Walsh,  29  U.  C.  Q.  B.  541 ;  Cana- 
dian Bank  of  Commerce  v.  Gurley,  30  U.  C.  C. 
P.  683 ;  Cowan  v.  Doolittle,  46  U.  C.  Q.  B.  398. 
See  also  Canadian  Bank  of  Commerce  v. 
Woodward,  8  Ont.  App.  347.  Under  a  statute 
enacted  in  1890,  called  the  Bills  of  Exchange 
Act,  an  antecedent  debt  constitutes  good  and 
valuable  consideration,  but  it  seems  that  the 
mere  existence  of  a  liability  to  the  indorsee 
is  not  considered  a  sufficient  consideration,' 
and  the  holder  gets  no  better  title  than  the 
indorser.  Where  the  pre-existing  debt  is  not 
mature  at  the  time  of  the  transfer  of'  the 
note  to  the  holder,  the  debt  will  not  be  con- 
sidered a  good  consideration,  and  the  indorsee 
is  not  a  holder  for  value.  Bank  of  Commerce 
V.  Wait,  1  Alberta  L.  Rep.  68,  73,  7  West. 
L.  Rep.  256.  But  where  t^e  indorsee  has 
no  notice  of  any  defect  in  the  note  he  will  be 
considered  as  a  holder  for  value.  Canadian. 
Bank  of  Commerce  v.  Batlow,  31  West.  L. 
Rep.  (Saskatchewan)  664.  Compare  Mer- 
chants Bank  v.  Thompson,  23  Ont.  L.  Rep. 
602,  18  Ont.  W.  Rep.  582,  26  Ont.  L.  Rep. 
183,  3  Dominion  L.  Rep.  577,  21  Ont.  W. 
Rep.  740.  ■  See  also  Ontario  Bank  v.  Poole,^, 
1  Ont.  W.  Rep.  20,  832. 


Effect  of  Negotiable  Instbuubnts  Law. 

The  uniform  Negotiable  Instrumenta  Law 
provides  that  an  antecedent  or  pre-existing 
debt  constitutes  value,  and  that  where  tlie 
holder  has  a  lien  on  an  instrument  either 
from  a  contract  or  by  implication  of  law  he 
is  deemed  a  holder  for  value  to  the  extent 
of  his  lien,  and  in  several  recent  cases  that 
provision  has  been  given  effect.  State  Bank. 
V.  Bilstad  (la.)  136  N.  W.  204;  American 
Nat.  Bank  v.  Minor,  142  Ky.  792,  135  S.  W. 
278;  Central  Bank  v.  Lyda  (Mo.)  191  S. 
W.  245;  State  Bank  v.  Cape  Girardeau,  etc. 
R.  C6.  172  Mo.  App.  662,  155  S.  W.  1111; 
A.  E.  McBee  Co.  v.  Shoemaker,  174  App.  Div. 
291,  160  N.  Y.  S.  251;  Smathers  v.  Toxawa^? 
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Hotel,   162   N.   C.   346,   78   S.  E.   224.     And 
ace   the   reported   case.     Compare   American 
Sav.   Bank  v.  Helgesen,  64   Wash.  54,   Ann. 
Cas.   1913A  390,   116  Pac.  837.     In  Felt  v. 
Biwli,  41  Utah  462,  126  Pac.  688,  the  court 
said:     "In  Birket  v.  Elward,  68  Kan.  295, 
74   Pac.   1100,   64   L.R.A.   568,   104  Am.   St. 
Rep.  405,  1  Ann.  Cas.  272,  decided  in  1904, 
the  supreme  court  of  Kansas  squarely  holds 
that  an  indorsee  of  a  negotiable  instrument 
taken  as  collateral  security  for  a  pre-existing 
debt  without  any  other  or  further  considera- 
tion is  a  holder  for  value,  and  thus  protected 
against  all  claims  of  payments  made  to  the 
original  holder  of  which  the  indorsee  had  no 
knowledge  or  notice.     The  Kansas  court  also 
places  the  ruling  squarely  upon  the  Xegotiable 
Instruments  Law.    The  later  case  is  reported 
in   1  Ann.   Cas.  272,  where,  in  a  note,  the 
cases  for  and  against  the  question  are  col- 
lated.    In   re  Hopper-Morgan   Co,   154  Fed. 
249,  decided  in  1907,  the  United  States  Dis- 
trict court  for  the  Northern  District  of  New 
York  goes  thoroughly  over  the  precise  ques- 
tion now  under  consideration.    The  particular 
sections  of  the  Negotiable  Instruments  Law  in 
-question  here  are  there  construed  and  applied, 
and  it  is  squarely  held  that  that  law  changed 
the  existing  rule  in  New  York.    In  that  case 
the  later  decisions  of  several  of  the  appellate 
divisions  of  the  supreme  court  of  New  York 
are    reviewed,   and    it   is   pointed   out   that, 
while  in  two  cases  (Brewster  v.  Shrader,  26 
Misc.   480,   57   N.   Y.   S.   607   and  Petrie  v. 
Miller,  57  App.  Div.  17,  67  N.  Y.  S.  1042) 
it  is  squarely  held  that  the  law  upon  the 
subject  has  been  changed  in  New  York,  there 
are  also  three  cases  (Sutherland  v.  Mead,  80 
App.  Div.  ]03,  80  N.  Y.  S.  504;  Roseman  v. 
Mahony,  86  App.  Div.  377,  83  N.  Y.  S.  749, 
and  Harris  v.  Fowler,  59  Misc.  523,  110  N. 
Y.   S.  987)    in  which  a  contrary  conclusion 
was  reached.    The  intermediate  courts  of  New 
York  are  therefore  divided  upon  the  question, 
and  in  view  that  the  Negotiable  Instruments 
Law  has  never  been  passed  on  by  the  court  of 
appeals,  which  is  the  court  of  last  resort,  the 
federal  court  in  the  decisions  just  referred  to 
construed  that  law  and  in  effect  held  that 
under  it,  in  the  interest  of  uniformity,  the 
courts  were   required   to  hold  that  in   New 
York,  as  in  all  other  jurisdictions  where  the 
law  has  been  adopted,  an  indorsee  of  n^o- 
tiable  paper  who  without  notice  takes  it  as 
collateral    security    for    a   pre-existing   debt 
without  further  consideration  is  a  holder  in 
due  course  for  value.     .     .     .     We  have  re- 
ferred only  to  such  cases  as  had  under  con- 
•sideration  the  precise  question  presented  for 
decisions  here,  and,  so  far  as  we  have  been 
able  to  discover,  all  the,  courts  which  have 
had  occasion  to  construe  the  Negotiable  In- 
struments Law  have  held  that  regardless  of 
what  the   law   upon   the   subject   may   have 


been  in  those  states,  under  the  provisions  of 
that  law  an  indorsee  of  negotiable  paper  be- 
fore due  and  without  notice  of  existing  equi- 
ties or  infirmities,  although  he  receives  it  as 
collateral  security  for  a  pre-existing  debt 
without  any  further  consideration,  is  never- 
theless a  holder  in  due  course  for  value. 
The  question,  therefore,  it  seems  to  us,  has 
passed  beyond  the  domain  of  judicial  discus- 
sion. As  we  understand  it,  the  Negotiable 
Instruments  Law  was  intended  to  give  legis»- 
lative  sanction  to  the  majority  rule  to  which 
reference  has  been  made  and  was  conceived 
by  its  authors  and  adopted  by  the  different 
state  legislatures  for  the  express  purpose  of 
harmonizing  the  conflicting  decisions  which 
had  been  rendered  on  the  subject  of  negotia- 
ble instruments  and  the  rights  of  those  inter- 
ested therein  whose  rights  were  acquired  be- 
fore maturity.  As  we  view  it,  therefore,  it 
is  our  plain  duty  to  follow  the  numerous  de- 
cisions that  have  directly  passed  upon  the 
Negotiable  Instruments  Law,  and  have  con- 
strued it  in  accordance  with  the  majority- 
rule.  The  question  is  one  of  business  expe- 
diency,  and  not  of  logic  or  equity  as  applied 
to  an  individual  case." 

In  Tennessee  the  rule  was  changed  by  the 
adoption  of  the  Negotiable  Instruments  Law 
making  a  pre-existing  debt  a  good  considera- 
tion; but  where  the  pre-existing  debt  at  the 
time  of  the  giving  of  the  note  is  worthless 
the  courts  will  not  consider  it  sufficient. 
Citizens'  Trust  Co.  v.  McDougald,  132  Tenn. 
323,  178  S.  W.  432. 

Minority  Rule, 

Those  jurisdictions  that  still  adhere  to  the 
minority  rule,  holding  that  the  transferee  of 
commercial  paper  as  security  for  a  pre-exist- 
ing debt  is  not  a  holder  for  value,  base  their 
holdings  on  the  ground  that  the  indorsee 
parts  with  nothing  when  he  takes  the  note 
for  a  pre-existing  debt,  and  is  in  no  worse 
a  situation  than  he  was  before.  In  Alabama 
the  transfer  of  commercial  paper  as  collateral 
security  for  a  pre-existing  debt,  without  any 
other  consideration,  does  not  constitute  the 
transferee  a  bona  fide  holder  for  value;  but 
if  there  is  any  additional  consideration  such 
as  forbearance  or  an  extension  of  the  time 
of  payment  of  the  pre-existing  debt  for  which 
the  note  is  transferred  as  collateral  security, 
the  rule  is  different  and  in  such  a  case  the 
transferee  is  entitled  to  the  same  protection 
as  any  other  bona  fide  holder  for  value.  Louj^ 
V.  Morris,  176  Ala.  371,  58  So.  274. 

In  Mississippi  under  a  statute,  recoivinf; 
property  merely  as  security  for  a  pre-existinjy 
debt  does  not  constitute  the  holder  a  pur- 
chaser for  value,  and  the  courts  applying  this 
rule  to  commercial  paper  taken  as  security 
for  a  debt  hold  that  the  transferee  of  a  bill 
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of  exchange  or  note  under  such  circumstances 
is  not  a  holder  for  value  in  due  course.  Mer- 
chanta^  etc.  Bank  v.  Winona  Bank,  106  Miss. 
471,  64  So.  210. 

In  WiscKmain  the  rule  seems  to  be  that  the 
holder  of  a  note  as  collateral  security  for  a 
pre-existing  debt  holds  for  value  if  at  the 
time  of  the  transfer  of  the  note  something  .is 
done  on  the  part  of  the  indorsee  such  as  an 
advancement,  or  a  stipulation  for  further 
time  to  pay,  or  there  is  a  change  of  securi- 
ties, or  the  like.  Under  such  conditions  a 
holder  of  collateral  will  be  protected  from 
infirmities  affecting  the  instrument  before  it 
was  thus  transferred.  Samson  v.  Ward,  147 
Wis.  48,  132  N.  W.  629;  Shaffer  v.  Peavey, 
161  Wis.  149,  152  N.  W.  829;  Badger  Ma- 
chinery Co.  V.  Columbia  County  Electric 
Light/etc.  Co.  (Wis.)  163  N.  W.  188. 


THE   KINO,  AT  THE  PROSECUTION 
OF  ARTHUR  ZADIO 


v. 


HAI.LIBAT. 


England — ^House  of  Lords — May  1,  1917. 


[lPi7]  A.  C.  260. 


War  •*  Intemmeiit  •*  Person   of  En- 
emy Origla  or  Association. 

A  regulation  empowering  the  secretary  of 
state  to  order  the  internment  of  any  person 
of  "enemy  origin  or  association"  is  author- 
ized by  the  defense  of  the  realm  act  and  is 
valid. 

[See  note  at  end  of  this  case.] 

[260]  The  appellant,  Arthur  Zadig,  who 
was  born  in  Germany  of  German  parents  on 
July  ]0,  1871,  became  a  naturalized  British 
subject  on  May  18,  1906.  On  October  30, 
1915,  he  was  interned  in  Islington  under  an 
order  of  the  Home  Secretary,  Sir  John  Simon, 
dated  October  15,  1915.  This  order  was  made 
under  reg.  14b  of  the  Defence  of  the  Realm 
(Consolidation)  Regulations,  1914,  which 
purported  to  be  made  under  s.  1,  sub-s.  1,  of 
the  Defence  of  the  Realm  Consolidation  Act, 
1914  (5  Geo.  5,  e.  8).  The  appellant  contend- 
ed that  reg.  14b  was  not  authorized  by  the 
Act  and  was  ultra  vires.  Sect.  1,  sub-s.  1,  of 
the  Act,  reg.  14b,  and  the  order  of  the  Home 
Secretary  are  fully  set  out  in  the  judgment  of 
the  Lord  Chancellor. 

On  January  11,  1916,  the  appellant  ob- 
tained from  the  King's  Bench  Division  a  rule 
nisi  calling  on  the  respondent,  the  governor 
[261]  of  the  internment  camp,  to  show  cause 


why  a  writ  of  habeas  corpus  should  not  issue. 
On  cause  being  shown  the  Divisional  Court 
(Lord  Heading,  C.  J.,  A.  T.  Lawrence,  J., 
Rowlatt,  J.,  Atkin,  J.,  and  Low,  J.),  dis- 
charged the  rule  nisi,  and  the  order  of  the 
Divisional  Court  was  affirmed  by  the  Court  of 
Appeal  (Swinfen  Eady,  L.  J.,  Pickford,  L.  J., 
and  Bankes,  L.  J.)  [1916]  1  K.  B.  738. 

Llewelyn  Williams,  K.  C.  and  F.  W,  Hint 
for  appellant. 

fifir  Frederick  Smith,  A.-G.,  Sir  Gordon 
Hewart,  S.-G.,  and  G.  A.  H.  Branson  for  re- 
spondent. 

Warren  d  Warren,  solicitors  for  appellant. 

The  Treasury  Solicitor,  solicitor  for  re- 
spondent. 

[264]  LoBD  FiNLAY,  L.  C— My  Lords,  the 
appellant  in  this  case  is  a  naturalized  British 
subject  of  German  birth  who  has  been  in- 
terned by  an  order  made  by  the  Secretary  of 
State  under  the  powers  of  reg.  14b,  which 
was  made  under  the  Defence  of  the  Realm 
Consolidation  Act,  3914. 

It  was  contended  on  behalf  of  the  appel- 
lant that  reg.  14b  was  not  authorized  by  the 
Act  and  was  ultra  vires. 

It  is  beyond  all  dispute  that  Parliament  has 
power  to  authorize  the  making  of  such  a 
regulation.  The  only  question  is  whether  on 
a  true  construction  of  the  Act  it  has  done  so. 

The  relevant  part  of  the  Act  in  question  (5 
Geo.  5,  c.  8)  is  s.  1,  sub-s.  1: 

"His  Majesty,  in  Council  has  power  during 
the  continuance  of  the  present  war  to  issue 
regulations  for  securing  the  public  safety  and 
the  defence  of  the  realm,  and  as  to  the  powers 
and  duties  for  that  purpose  of  the  Admiralty 
and  Army  Council  and  of  the  members  of  His 
Majesty's  forces  and  other  persons  acting  in 
his  behalf;  and  may  by  such  regulations 
authorise  the  trial  by  courts-martial,  or  in 
the  case  of  minor  offences  by  Courts  of  sum- 
mary jurisdiction,  and  punishment  of  persons 
e<Hnmitting  offences  against  the  regulations, 
and  in  particular  against  any  of  the  pro- 
visions of  such  regulations  designed — 

"(a)  to  prevent  persons  communicating 
with  the  enemy  or  obtaining  information  for 
that  purpose  or  any  purpose  calculated  to 
jeopardise  the  success  of  the  operations  of 
[265]  any  of  His  Majesty*s  forces  or  the 
forces  of  his  Allies  or  to  assist  the  enemy; 
or 

"{h)  to  secure  the  safety  of  His  Majesty's 
forces  and  ships  and  the  safety  of  any  means 
of  communication  and  of  railways,  ports,  and 
harbours;  or 

"(o)  to  prevent  the  spread  of  false  reports 
or  reports  likely  to  cause  disaffection  to  His 
Majesty  or  to  interfere  with  the  success  of 
His  Majesty's  forces  by  land  or  sea  or  to 
prejudice  His  Majesty's  relations  with  foreign 
Powers;  or 
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"(d)  to  secure  the  navigation  Of  vessels  in 
accordance  with  diijections  given  by  or  under 
the  authority  of  the  Admiralty;  or 

**(e)  otherwise  to  prevent  assistance  being 
given  to  the  enemy  or  the  successful  prose- 
cution of  the  war  being  endangered." 

The  power  conferred  on  His  Majesty  is 
limited  to  the  duration  of  the  war  and  is  to 
issue  regulations  for  securing  the  public 
safety  and  the  defence  of  the  realm.  The  sub- 
section goes  on  to  provide  that  His  Majesty 
may  by  such  regulations  authorize  the  trial 
and  punishment  of  persons  committing  of- 
fences against  the  regulations,  and  especially 
against  regulations  designed  for  any  of  the 
purposes  enumerated  under  heads  (a),  (h), 
( c ) ,  {d)y  and  ( e. )  These  heads  comprise  the 
prevention  of  communication  with  the  enemy, 
securing  the  safety  of  His  Majesty's  forces 
and  means  of  communication,  and  of  railways, 
ports,  and  harbours,  preventing  the  spread  of 
false  rumours,  and  the  prevention  of  assist- 
ance to  the  enemy  and  the  successful  prose- 
cution of  the  war  being  in  danger. 

On  the  face  of  it  the  statute  authorizes  in 
this  subsection  provisions  of  two  kinds — ^for 
prevention  and  for  punishment.  Any  pre- 
ventive measures,  even  if  thev  involve  some 
restraint  or  hardship  upon  individuals,  do  not 
partake  in  any  way  of  the  nature  of  punish- 
ment, but  are  taken  by  way  of  precaution  to 
prevent  mischief  to  the  State.  Anyone  who 
Infringes  such  regulations  will  become  the 
proper  subject  of  punishment. 

The  regulation  in  question  made  under  this 
statute  is  reg.  14b  of  the  Defence  of  the  Realm 
< Consolidation)  Regulations.  It  is  as  fol- 
lows: 

''Where  on  the  recommendation  of  a  compe- 
tent naval  or  military  authority  or  of  one  of 
the  advisory  committees  hereinafter  men- 
tioned [266]  it  appears  to  the  Secretary  of 
State  that  for  securing  the  public  safety  or 
the  defence  of  the  realm  it  is  expedient  in 
view  of  the  hostile  origin  or  associations  of 
any  person  that  he  shall  be  subjected  to  such 
obligations  and  restrictions  as  are  hereinafter 
mentioned,  the  Secretary  of  State  may  by 
order  require  that  person  forth\vith,  or  from 
time  to  time,  either  to  remain  in,  or  to  pro- 
ceed to  and  reside  in,  such  place  as  may  be 
specified  in  the  order,  and  to  comply  with 
such  directions  as  to  reporting  to  the  police, 
restriction  of  movement,  and  otherwise  as  may 
be  specified  in  the  order,  or  to  be  interned  in 
such  place  as  may  be  specified  in  the  order. 

"Provided  that  any  such  order  shall,  in  the 
case  of  any  person  who  is  not  a  subject  of  a 
State  at  war  with  His  Majesty,  include  ex- 
press provision  for  the  due  consideration  by 
one  of  such  advisory  committees  of  any  repre- 
sentations he  may  make  against  the  order. 

"If  any  person  in  respect  of  whom  any 
order  is  made  under  this  regulation  fails  to 


comply  with  any  of  the  provisions  of  the  order 
he  shall  be  guilty  of  aji  offense  against  these 
regulations,  and  any  person  interned  under 
such  order  shall  be  subject  to  the  like  restric- 
tions and  may  be  dealt  with  in  like  manner 
as  a  prisoner  of  war,  except  so  far  as  the 
Secretary  of  State  may  relax  such  restric- 
tions. 

"The  advisory  committees  for  the  purposes 
of  this  regulation  shall  be  such  advisory  com- 
mittees as  are  appointed  for  the  purpose  of 
advising  the  Secretary  of  State  with  respect 
to  the  internment  and  deportation  of  aliens, 
each  of  such  committees  being  presided  over 
by  a  person  who  holds  or  has  held  high  ju- 
dicial office. 

"In  the  application  of  this  regulation  to 
Scotland  references  to  the  Secretary  for  Scot- 
land shall  be  substituted  for  references  to  the 
Secretary  of  State. 

"Nothing  in  this  regulation  shall  be  con- 
strued to  restrict  or  prejudice  the  application 
and  effect  of  regulation  14,  or  any  power  of 
interning  aliens  who  are  subjects  of  any 
State  at  war  with  His  Majesty." 

It  will  be  observed  that  any  action  of  the 
Secretary  of  State  under  this  regulation  is  to 
be  upon  the  recommendation  of  a  competent 
naval  or  military  authority  or  of  an  advisory 
committee.  If  on  such  recommendation  it  ap- 
pears to  the  Secretary  of  State  that,  for  se- 
curing the  public  safety  or  the  defence  of  the 
realm,  it  is  expedient  so  to  do,  he  may  sub- 
ject any  person  of  hostile  origin  [267]  or 
associations  to  certain  restrictions,  one  of 
which  is  internment.  The  order  must,  how- 
ever, include  provision  in  the  case  of  any 
person  not  being  an  enemy  subject  for  con- 
sideration of  any  representation  which  the 
person  affected  may  make  against  the  order  by 
an  advisory  committee,  which  is  to  be  pre- 
sided over  by  a  person  who  holds  or  has  held 
high  judicial  office.  The  regulation,  therefore, 
provides  means  for  ascertaining  whether  any 
complaint  against  the  justice  or  necessity  of 
the  order  is  well  founded. 

The  order  complained  of  was  made  by  the 
Home  Secretary  on  October  15, 1915,  and  is  as 
follows : 

"Whereas,  on  the  recommendation  of  a 
competent  military  authority,  appointed 
under  the  Defence  of  the  Realm  Regulations, 
it  appears  to  me  that,  for  securing  the  public 
safety  and  the  defence  of  the  realm,  it  is  ex- 
pedient that  Arthur  Zadig,  of  56,  Portsdown 
Road,  Maida  Vale,  W.,  should,  in  view  of  his 
hostile  origin  and  associations,  be  subjected 
to  such  obligations  and  restrictions  as  are 
hereinafter  mentioned. 

"I  hereby  order  that  the  said  Arthur  Zadig 
shall  be  interned  in  the  institution  in  Corn- 
wallis  Road,  Islington,  which  is  now  used 
as  a  place  of  internment,  and  shall  be  subject 
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to  all  the  rules  and  conditions  applicable  to 
aliens  there  interned. 

**If  within  seven  days  from  the  date  on 
vhich  this  order  is  served  on  the  said  Arthur 
Zadig  he  shall  submit  to  me  any  representa- 
tions against  the  provisions  of  this  order,  such 
representations  will  be  referred  to  the  ad- 
visory committee  appointed  for  the  purpose 
of  advising  me  with  respect  to  the  internment 
and  deportation  of  aliens  and  presided  over  by 
a  judge  of  the  High  Court,  and  will  be  duly 
considered  by  the  committee.  If  I  am  satis- 
tied  by  the  report  of  the  said  committee  that 
this  order  may  be  revoked  or  varied  without 
injury  to  the  public  safety  or  the  defence  of 
the  realm,  I  will  revoke  or  vary  the  order  by 
a  further  order  in  writing  under  my  hand. 
Failing  such  revocation  or  variation  this) 
•order  shall  remain  in  force. 

"(Signed)    John  Simon, 

"One  of  His  Majesty's  Principal  Secre- 
taries of  State. 

"Whitehall,  15th  October,  1915." 

The  truth  of  the  recital  that  Zadig  is  a  per- 
son of  hostile  origin  and  associations  was 
not  questioned,  but  it  was  insisted  that 
Parliament  [268]  had  not  conferred  the  power 
to  make  such  an  order  in  the  interest  of  the 
public  safety  against  such  persons.  The  order 
provides  for  representations  being  made 
against  it  and  for  their  consideration  by  an 
-advisor^'  committee  presided  over  by  a  judge 
-of  the  High  Court,  and  states  that,  if  the 
Home  Secretary  is  satisfied  by  the  report  of 
4uch  committee  that  the  order  may  be  revoked 
or  varied  without  injury  to  the  public  safety 
and  the  defence  of  the  realm,  he  will  revoke 
-or  vary  the  order. 

As  I  have  stated,  the  power  of  Parliament 
to  authorize  such  a  proceeding  was  not  and 
could  not  be  disputed.  The  only  question  is 
-as  to  the  construction  of  the  Act. 

It  was  contended  (1.)  that  some  limitation 
must  be  put  upon  the  general  words  of  the 
statute:  (2.)  that  there  is  no  provision  for 
Imprisonment  without  trial;  (3.)  that  the 
provisions  made  by  the  Defence  of  the  Realm 
Act,  1915,  for  the  trial  of  British  subjects 
hy  a  civil  Court  with  a  jury  strengthened  the 
contention  of  the  appellant;  (4.)  that  gen- 
eral words  in  a  statute  could  not  take  away 
the  vested  rights  of  the  subject  or  alter  the 
fundamental  law  of  the  Constitution;  (5.) 
that  the  statute  is  in  its  nature  penal  and 
must  be  strictly  construed;  (6.)  that  a  con- 
struction said  to  be  repugnant  to  the  consti- 
tutional traditions  of  this  country  could  not 
be  adopted. 

Reference  was  made  by  the  appellant's 
-counsel  to  the  history  of  the  various  inter- 
ferences with  a  right  to  habeas  corpus  in 
times  of  public  danger,  and  it  was  urged  that 
if  it  had  been  intended    to    interfere    with 


personal  liberty  this  is  the  course  which 
would  have  been  adopted. 

I  am  unable  to  accede  to  any  of  the  argu- 
ments urged  on  behalf  of  the  appellant. 

It  was  not,  as  I  understand  the  argument, 
contended  that  the  words  of  the  statute  are 
not  in  their  natural  meaning  wide  enough  to 
authorize  such  a  regulation  as  reg.  14b,  but 
it  was  strongly  contended  that  some  limi- 
tation must  be  put  upon  these  words,  as  an 
unrestricted  interpretation  might  involve  ex- 
treme consequences,  such  as,  it  was  suggested, 
the  infliction  of  the  punishment  of  death 
without  trial. 

It,  appears  to  me  to  be  a  sufficient  answer 
to  this  argument  that  it  may  be  necessary  in 
a  time  of  great  public  danger  to  entrust  great 
powers  to  His  Majesty  in  Council,  and  that 
Parliament  [269]  may  do  so  feeling  certain 
that  such  powers  will  be  reasonably  exercised. 

The  statute  in  its  recital  of  the  objects  of 
the  regulations  in  respect  of  which  par- 
ticularly punishment  may  be  inflicted  throws 
some  light  upon  the  question  before  the  House. 

The  regulations  are  to  be  for  preventive 
purposes  as  follows: 

(a)  The  prevention  of  communication  with 
the  enemy  or  obtaining  information  for  that 
purpose  or  any  purpose  calculated  to  jeopard- 
ize the  operations  of  His  Majesty's  forces  or 
those  of  his  Allies  or  to  assist  the  enemy; 

(b)  To  secure  the  safety  of  His  Majesty's 
forces  and  ships  and  the  safety  of  any  means 
of  communication  and  of  railways,  ports,  and 
harbours; 

(c)  To  prevent  the  spread  of  false  reports 
or  reports  likely  to  cause  disaffection  to  His 
Majesty  or  to  interfere  with  the  success  of 
His  Majesty's  forces  or  to  prejudice  His 
Majesty's  relations  with  foreign  Powers. 

(e)  Otherwise  to  prevent  assistance  being 
given  to  the  enemy  or  the  successful  prose- 
cution of  the  war  being  endangered. 

One  of  the  most  obvious  means  of  taking 
precautions  against  dangers  such  as  are  enu- 
merated is  to  impose  some  restriction  on  the 
freedom  of  movement  of  persons  whom  there 
may  be  any  reason  to  suspect  of  being  dis- 
posed to  help  the  enemy.  It  is  this  that  reg. 
14b  is  directed.  The  measure  is  not  punitive 
but  precautionary.  It  was  strongly  urged 
that  no  such  restraint  should  be  imposed  ex- 
cept as  the  result  of  a  judicial  inquiry,  and 
indeed  counsel  for  the  appellant  went  so  far 
as  to  contend  that  no  regulation  could  be 
made  forbidding  access  to  the  seashore  by 
suspected  persons.  It  seems  obvious  that  no 
tribunal  for  investigating  the  question  wheth- 
er circumstances  of  suspicion  exist  warrant- 
ing some  restraint  can  be  imagined  less  ap- 
propriate than  a  Court  of  law.  No  crime  ia 
charged.  The  question  is  whether  there  is 
ground  for  suspicion  that  a  particular  per- 
son may  be  disposed  to  help  the  enemy.    The 
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duty  of  deciding  this  question  is  by  the  order 
thrown  upon  the  Secretary  of  State,  and  an 
advisory  committee,  presided  over  by  a  judge 
of  the  High  Court,  is  provided  to  bring  be- 
fore him  any  grounds  for  thinking  that  the 
order  may  properly  be  revoked  or  varied. 

[270]  The  statute  was  passed  at  a  time  of 
supreme  national  danger,  which  still  exists. 
The  danger  of  espionage  and  of  damage  by 
secret  .agents  to  ships,  railways,  munition 
works,  bridges,  Ac,  had  to  be  guarded  against. 
The  restraint  imposed  may  be  a  necessary 
measure  of  precaution,  and  in  the  interests  of 
the  whole  nation  it  may  be  regarded  as  ex- 
pedient that  such  an  order  should  be  made 
in  suitable  cases.  This  appears  to  me  to  be 
the  meaning  of  the  statute.  Every  reasonable 
precaution  to  obviate  hardship  which  is  con- 
sistent with  the  object  of  the  regulation  ap- 
pears to  have  been  taken. 

It  was  urged  that  if  the  Legislature  had 
intended  to  interfere  with  personal  liberty  it 
would  have  provided,  as  on  previous  occasions 
of  national  danger,  for  suspension  of  the 
rights  of  the  subject  as  to  a  writ  of  habeas 
corpus.  The  answer  is  simple.  The  Legis- 
lature has  selected  another  way  of  achieving 
the  same  purposes,  probably  milder  as  well  as 
more  effectual  than  those  adopted  on  the  oc- 
casion of  previous  wars. 

The  suggested  rule  as  to  construing  penal 
statutes  and  the  provision  as  to  trial  of 
British  subjects  by  jury  made  by  the  Defence 
of  the  Realm  Act,  1915,  have  no  relevance  in 
dealing  with  an  executive  measure  by  way  of 
preventing  a  public  danger. 

The  application  of  the  present  appellant 
was  rejected  by  the  Divisional  Court  con- 
sisting of  five  members,  and  by  the  Court  of 
Appeal,  and  in  my  opinion  the  present  appeal 
ought  to  be  dismissed. 

LoBD  DtJNBDiN. — Mv  Lords,  I  concur  in  the 
opinion  just  delivered,  which  exactly  expresses 
the  reasons  for  the  view  I  hold.  It  is  only 
because  I  am  aware  that  there  is  not  unanimi- 
ty among  your  Lordships  that  I  add  a  few 
words. 

The  only  question  is  as  to  the  construction 
of  the  Act  of  Parliament.  The  prerogative 
may  have  been  mentioned  incidentally  in  the 
course  of  the  argument,  but  it  certainly  was 
not  founded  on  by  the  Attorney-General. 

It  is  pointed  out  that  the  powers,  if  in- 
terpreted as  the  unanimous  judgment  of  the 
Courts  below  interprets  them,  are  drastic 
and  might  be  abused.  That  is  true.  But 
the  fault,  if  fault  there  be,  lies  in  the  fact 
that  the  British  Constitution  has  entrusted 
to  the  two  Houses  of  Parliament,  subject  to 
the  assent  of  the  King,  an  absolute  power 
untrammelled  by  any  written  instrument 
obedience  to  which  [271  ]  may  be  compelled  by 
some  judicial  body.    The  danger  of  abuse  is 


theoretically  present;  practically,  as  thlng» 
exist,  it  is  in  my  opinion  absent. 

Were  a  regulation  to  be  framed,  as  my  npble 
friend  who  is  to  follow  me  suggests,  to  intern 
the  Catholics  of  south  Ireland  or  the  Jews  of 
London  the  result  would,  I  think,  be  the 
speedy  repeal  of  the  Act  which  authorizes 
the  regulation. 

That  preventive  measures  in  the  shape  of 
internment  of  persons  likely  to  assist  the 
enemy  may  be  necessary  under  the  circum- 
stances of  a  war  like  the  present  is  really  an 
obvious  consideration.  Parliament  has  in 
my  judgment,  in  order  to  secure  this  and 
kindred  objects,  risked  the  chance  of  abuse 
which  will  always  be  theoretically  present 
when  absolute  powers  in  general  terms  are 
delegated  to  an  executive  body;  and  has 
thought  the  restriction  of  the  powers  to  the 
period  of  the  duration  of  the  war  to  be  a  Buf- 
ficient  safeguard. 

Lord  Atkinson. — My  Lords,  I  concur. 
Several  of  the  topics  to  which  the  learned 
counsel  for  the  appellant  addressed  them- 
selves in  the  course  of  their  arguments,  how- 
ever interesting  historically,  had,  in  my  view, 
little  if  any  relevancy  to  the  question  to  be 
decided  in  this  case,  such,  for  instance,  as 
the  scope  and  nature  of  the  legislation  passed 
by  the  Parliament  of  England  on  the  several 
occasions  in  her  history  when  she  was  at  war. 
The  question  for  decision  in  this  case  is  what 
the  Legislature  has  done  by  this  statute  of 
November,  1914,  not  what  it  did  by  legis- 
lation passed  centuries  before  that  date.  It 
may  be  that  so  dear  to  the  Legislature  of 
those  days  was  the  personal  liberty  of  the 
subject  that  it  sacrificed,  or  endangered,  the 
interest  of  the  State,  and  hampered  the  nation 
in  its  struggle  for  victory  in  order  to  pre- 
serve that  liberty.  For  myself  I  do  not  at  all 
think  it  was  so.  Or  it  may  have  been  that  thc^ 
circumstances  of  the  time  did  not  need  such 
drastic  remedies  as  do  those  of  the  present 
time.  However  precious  the  personal  liberty 
of  the  subject  may  be,  there  is  something  for 
which  it  may  well  be,  to  some  extent,  sacrificed 
by  legal  enactment,  namely,  national  success 
in  the  war,  or  escape  from  national  plunder  or 
enslavement.  It  is  not  contended  in  this  case 
that  the  personal  liberty  of  the  subject  can 
be  invaded  arbitrarily  at  the  mere  whim  of 
the  Executive.  What  [272]  is  contended  is 
that  the  Executive  has  been'  empowered  dur- 
ing the  war,  for  paramount  objects  of  State, 
to  invade  by  legislative  enactment  that  liberty 
in  certain  states  of  fact.  It  was  also  urged 
that  this  Defence  of  the  Realm  Consolidation 
Act  of  1914,  and  the  regulations  made  under 
it,  deprived  the  subject  of  his  rights  under  the 
several  Habeas  Corpus  Acts.  That  is  an  en- 
tire misconception.  The  subject  retains  every 
right  which  those  statutes  confer  upon  him  to 
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have  tested  and  determined  in  a  Court  of  law, 
by  means  of  a  writ  of  Habeas  Corpus,  ad< 
dressed  to  the  person  in  whose  custody  he 
may  be,  the  legality  of  the  order  or  warrant 
by  virtue  of  which  he  is  given  into  or  kept  in 
that  custody.  If  the  Legislature  chooses  to 
enact  that  he  can  be  deprived  of  his  liberty 
and  incarcerated  or  interned  for  certain  things 
for  which  he  could  not  have  been  heretofore 
incarcerated  or  interned,  that  enactment  and 
the  orders  made  under  it,  if  intra  vires,  do 
not  infringe  upon  the  Habeas  Corpus  Acta 
in  any  way  whatever,  or  take  away  any  rights 
conferred  by  Magna  Charta,  for  the  simple 
reason  that  the  Act  and  these  Orders  become 
part  of  the  law  of  the  land.  If  it  were  other- 
wise, then  every  statute  and  every  intra  vires 
rule  or  by-law  having  the  force  of  law  creating 
«  new  offence  for  which  imprisonment  could  be 
inflicted  would  amount,  pro  tanto,  to  a  repeal 
of  the  Habeas  Corpus  Acts  or  of  Magna 
Charta  quite  as  much  as  does  this  statute  of 
November  27,  1014,  and  the  regulations  valid- 
ly made  under  it.  Swinfen  Eady,  L.  J.,  most 
i-orrectly  points  out  that  the  provisions  of  the 
Defence  of  the  Realm  Consolidation  Act  of 
1914  are  of  two  kinds — punitive  and  pre- 
ventive. Paragraph  (a)  of  sub-s.  1  of  s.  1 
contemplates  and  authoriees  the  issue  of  regu- 
lations designed  to  prevent  persons  communi- 
cating with  the  enemy,  or  obtaining  informa- 
tion for  any  purpose  calculated  to  jeopardise 
the  success  of  the  forces  of  His  Majesty  or 
his  Allies,  or  to  assist  the  enemy.  Paragraph 
(e)  likewise  contemplates  that  the  regu- 
lations should  prevent  the  spreading  of  false 
reports.  Two  conditions  are,  however,  im- 
posed: First,  the  regulations  can  only  be  is- 
sued during  the  war,  and,  second,  whatever 
they  purport  to  do  must  be  done  for  the  pur* 
pose  of  securing  the  public  safety  and  the  de- 
fence of  the  realm.  It  by  no  means  follows, 
however,  that  if  on  the  face  of  a  regulation 
it  enjoined  or  required  something  to  be  done 
which  could  not  in  any  reasonable  way  aid  in 
securing  the  public  safety  and  the  4efence 
of  the  realm  it  would  [273]  not  be  ultra  vires 
and  void.  It  is  not  necessary  to  decide  this 
precise  point  on  the  present  occasion,  but  I  de- 
sire to  hold  myself  free  to  deal  with  it  when 
it  arises. 

Preventive  justice,  as  it  is  styled,  which 
consists  in  restraining  a  man  from  commit- 
ting a  crime  he  may  oommit  but  has  not  yet 
committed,  or  doing  some  act  injurious  to 
members  of  the  community  which  he  may  do 
but  has  not  yet  done,  is  no  new  thing  in  the 
laws  of  England.  For  instance,  the  34th 
Edw.  3,  c.  1,  passed  in  1360,  directs  the 
justices  of  the  peace  to  "take  of  all  them  that 
he  not  of  good  fame,  where  they  shall  be 
found,  sufficient  surety  and  mainprise  of  their 
Hood  behaviour  towards  the  King,  and  his 
people."  This  jurisdiction  is  entirely  different 


from  that  of  binding  over  one  person  at  the 
instance  of  another  to  keep  the  peace  towards 
that  other.  If  the  person  required  to  enter 
into  recognizances  under  the  statute  should 
refuse  or  omit  to  do  so  he  can  be  committed 
to  prison.  This  provision  of  this  ancient  stat- 
ute has  received  a  very  wide  construction  even 
in  normal  times:  Reg.  v.  Cork  Justices 
(1882)  16  Cox  C.  C.  78,  84,  149;  Wise  v. 
Dunning  [1902]  1  K.  B.  167.  In  the  same 
way  a  dangerous  lunatic  may  be  committed  to 
a  lunatic  asylum;  if  while  at  large,  he  might 
be  a  danger  to  the  community.  One  of  the 
most  effective  ways  of  preventing  a  man  from 
communicating  with  the  enemy  or  doing 
things  such  as  are  mentioned  in  s.  1,  sub-s.  1 
(a)  and(c),  of  the  statute  is  to  imprison  or 
intern  him.  In  that  as  in  almost  every  case 
where  preventive  justice  is  put  in  force  some 
suffering  and  inconvenience  may  be  caused 
to  the  suspected  person.  That  is  inevitable. 
But  the  suffering  is,  under  this  statute,  in- 
flicted for  something  much  more  important 
than  his  liberty  or  convenience,  namely,  for  se- 
curing the  public  safety  and  defence  of  the 
realm.  It  must  not  be  assumed  that  the  pow- 
ers conferred  upon  the  Executive  by  this  stat- 
ute will  be  abused.  By  the  several  provisions 
already  referred  to  every  precaution  that 
could  be  reasonably  taken  has,  I  think,  been 
taken  to  prevent  error  or  abuse. 

Now  in  the  present  case  the  prosecutor  has 
been  interned  under  an  order  of  the  Secretary 
of  State  for  the  Home  Department  dated  Oc- 
tober 15,  1916.  It  is  headed  "Order  under 
Regulation  14b  of  the  Defence  of  the  Realm 
Regulations."  It  sets  out  the  fact  which  is 
under  this  section  the  foundation  of  his  juris- 
diction and  the  main  [274]  cause  of  its  exer- 
cise, namely,  that  the  appellant  is  of  hostile 
origin  and  association.  And  in  view  of  that 
fact,  which  is  not  disputed,  it  sets  out  that 
the  Secretary  of  State,  being  duly  recom- 
mended in  the  manner  prescribed,  makes  an 
order  that  the  appellant  shall  be  interned  for 
the  purpose  of  securing  the  public  safety 
and  the  defence  of  the  realm.  The  order  thus 
sets  out  upon  its  face  all  the  requirements 
necessary  for  its  validity  if  the  regulation 
under  which  it  purports  to  be  made  be  valid. 
On  that  assumption  it  shows  upon  its  face 
jurisdiction  to  make  it.  The  legal  validity 
of  this  regulation,  therefore,  becomes  the  only 
question  for  decision  in  the  case.  Is  it  intra 
vires  or  ultra  vires  of  the  statute?  Because 
of  the  frame  and  fulness  of  the  order  that 
question  can  be  as  regularly  and  effectively 
decided  upon  the  application  that  the  writ 
should  issue  as  it  could  upon  the  return  to 
the  writ.  For  myself  I  must  say  that  I  never 
could  appreciate  the  contention  that  statutes 
invading  the  liberty  of  the  subject  should  be 
construed  after  one  manner,  and  statutes  not 
invading  it  after  another,  that  certain  words 
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should  in  the  first  class  have  a  meaning  put 
upon  them  different  from  what  the  same 
words  would  have  put  upon  them  when  used 
in  the  secohd.  I  think  the  tribunal  whose 
duty  it  is  to  interpret  a  statute  of  the  one 
class  or  the  other  should  endeavour  to  find 
out  what,  according  to  the  well-known  rules 
and  principles  of  construction,  the  statute 
means,  and  if  the  meaning  be  clear  to  apply 
it  in  that  sense.  Should  the  statute  be  am- 
biguous, equally  susceptible  of  two  meanings, 
one  leading  to  an  invasion  of  the  liberty  of 
the  subject,  and  the  other  not,  it  may  well  be 
that  the  latter  should  be  preferred  on  the 
ground  of  the  presumed  intention  of  the  Leg- 
islature not  to  interfere  with  it.  That  is  a 
wholly  different  matter. 

This  statute,  to  which  the  Royal  assent 
was  given  on  November  27,  1914,  is  framed 
differently  from  its  immediate  predecessor,  to 
which  the  Royal  assent  was  given  on  August 
8,  1914,  immediately  after  the  outbreak  of 
the  war.  The  latter  merely  empowered  His 
Majesty  during  the  war  to  issue  regulations 
"as  to  the  powers  and  duties  of  the  Admiralty ' 
and  Army  Council,  and  of  the  members  of 
His  Majesty's  forces,  and  other  persons  act- 
ing in  his  behalf,  for  securing  the  public 
safety  and  the  defence  of  the  realm."  It  fur- 
ther provided  that  by  these  regulations  he 
might  authorize  the  trial  by  court-martial 
[275]  and  the  punishment  of  persons  con- 
travening any  of  these  provisions.  Sect.  1, 
paragraph  (a),  is  identical  with  the  corre- 
ponding  paragraph  of  the  later  of  the  two 
statutes,  save  that  the  words  "or  the  forces 
of  his  Allies"  are  introduced  in  the  latter 
after  the  words  "His  Majesty's  forces." 
Now  the  only  way  contemplated  in  the  earlier 
Act  of  preventing  persons  from  doing  some- 
thing prohibited  by  the  regulations,  or  omit- 
ting to  do  something  enjoined  by  them,  is  by 
trial  and  punishment  before  courts-martial. 
The  statute  is  entirely  punitive  in  this  respect. 
Well,  presumably,  that  was  found  to  be  insuffi- 
cient to  secure  the  safety  of  the  public  and  the 
defence  of  the  realm  to  the  extent  desired. 
And,  accordingly,  the  second  statute,  though  It 
covers  the  same  ground  as  the  first,  goes  much 
beyond  the  first  in  its  scope,  and  differs  from 
the  first  in  the  methods  it  authorizes  for  se- 
curing the  public  safety  and  defence  of  the 
realm,  inasmuch  as  it  provides  that  the  regu- 
lations to  be  issued  may  not  only  deal  with 
the  powers  and  duties  of  the  Admiralty,  and 
so  forth,  and  with  the  punishment  of  offenders 
against  certain  of  its  provisions,  but  it  em- 
powers His  Majesty,  during  the  war,  to  issue 
regulations  for  securing  directly  the  public 
safety  and  the  defence  of  the  realm.  These 
are  wide  words.  They  are  new  words.  Some 
effect  must  be  given  to  them.  They  obviously 
cover  preventive  methods,  properly  so  called, 
for  securing  the  desired  end  as  well  as  those 


methods  which  ate  truly  punitive.  I  do  not 
think  it  is  legitimate  to  treat  them  as  of 
none  effect,  because  if  effect  to  be  given  to- 
them  the  liberty  of  the  subject  may  possibly 
be  restricted.  And  as  preventive  justice  pro- 
ceeds upon  the  principle  that  a  person  should 
be  restrained  from  doing  something  which,  if 
free  and  unfettered,  it  is  reasonably  probable 
he  would  do,  it  must  necessarily  proceed  in 
all  cases,  to  some  extent,  on  suspicion  or  an- 
ticipation as  distinct  from  proof.  If  a  person 
be  of  hostile  origin  or  association  it  is,  I 
think,  impossible  to  say  that,  if  free  and  un- 
fettered, it  would  not  be  reasonably  probable 
that  he  would  communicate  with  the  enemv, 
or  obtain  information  for  the  purposes  men- 
tioned in  paragraph  (a),  or  spread  the  fals**- 
or  other  reports  mentioned  in  paragraph  (c),. 
or  do  some  of  the  other  things  mentioned  in 
other  paragraphs  of  that  subsection.  Tlie 
public  safety  and  the  defence  of  the  realm 
might  be  prejudicially  affected  if  he  did  any 
of  these  things.  If  the  Secretary  of  8tate> 
[276]  after  receiving  a  recommendation  such 
as  is  in  the  regulation  mentioned,  comes  to 
the  conclusion  that  by  reason  of  the  hostile 
origin  or  association  of  some  person  it  is- 
expedient  for  securing  the  public  safety  and 
the  defence  of  the  realm  that  he  should  be 
interned  or  otherwise  dealt  with  in  the  man- 
ner mentioned  in  reg.  14b,  it  would,  in  my 
view,  be  as  mischievous  as  absurd  to  require 
that  the  Minister,  though  fully  warned, 
should  remain  quiescent  and  look  on  help- 
lessly, waiting  for  the  time  when  one  of  the 
crimes  mentioned  in  s.  1,  sub-s.  1,  should  be 
committed,  and  the  perpetrator,  if  caught, 
and  if  sufficient  proof  were  forthcoming, 
should  be  brought  to  justice  and  punished. 
The  statute  clearly  authorizes  prevention  in 
the  widest  terms  by  means  other  than  puni- 
tive. I  think  reg.  14b,  enumerating  and  au- 
thorizing some  of  those  means,  comes  within 
the  scope  of  that  authority.  And,  as  I  have 
already  said,  I  think  the  precautions  already 
referred  to  effectually  guard  against  all  in- 
justice or  abiise  in  the  administration  of  the 
regulation.  I  am,  therefore,  clearly  of  opinion, 
that  the  appeal  fails,  that  the  decision  ap- 
pealed from  was  right  and  should  be  affirmed » 
and  this  appeal  be  dismissed  with  costs. 

Lord  Shaw  of  Dunfebmunis. — Mv  Lorda^ 
I  reckon  this  appeal  to  be  in  the  first  clasa 
of  importance.  My  opinion  differs  from  that 
of  your  Lordships,  and  this  has  led  me  to 
consider  and  reconsider  the  matter  with  care. 
The  gravity  of  the  issue,  and  the  respect 
which  I  entertain  for  my  noble  and  learned 
friends  here  and  for  the  learned  judges  of 
the  Courts  below,  with  all  of  whom  I  am 
constrained  to  differ, — ^these  appear  to  me  to 
demand  a  statement,  fuller  than  usual,  of 
the  grounds  of  my  own  position. 
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I  am  of  opinion  that  the  judgments  ap- 
pealed from  are  erroneous  in  law,  and  that 
they  constitute  a  suapension  and  a  breach  of 
those  fundamental  constitutional  rights  which 
are  protective  of  British  liberty. 

The  appellant  is  a  naturalized  citizen  of 
this  country.  That  is  to  bay,  on  the  one 
hand,  he  owes  submission  to,  and  on  the  other 
he  is  entitled  to  the  protection  of,  our  laws. 
That  is  the  essential  pact  underl}'ing  natural- 
ization. The  war  made  no  diifcrence  to  this. 
In  fact,  immediately  after  its  outbreak  the 
Act  4  &  5  Geo.  6,  c.  17,  reached  the  Statute- 
book,  and  s.  3  thereof  confirms  the  pact  [277] 
in  terms.  In  the  language  of  that  section, 
Arthur  Zadig  has  ''to  all  intents  and  purposes 
the  status  of  a  natural-bom  British  subject." 
His  person  was  seized,  he  has  been  interned — 
now  for  over  eighteen  months — without  a 
trial,  and  he  has  just  the  same  title,  no  more 
and  no  less,  to  challenge  such  an  act  of  force 
as  any  subject  of  the  King.  This  makes  the 
question  not  only  serious,  but  perfectly  gen- 
eral. 

The  appellant  lost  his  liberty  and  was  in- 
terned by  reason  of  a  document  dated  October 
15,  1915,  signed  by  the  Home  Secretary  of  the 
day  and  denominated  an  ''Order  under  Regu- 
lation 14b  of  the  Defence  of  the  Realm  Regu- 
lations."    [His  Lordship  read  the  order.] 

This  order  stands  or  falls  with  the  regula- 
tion upon  which  it  purports  to  be  founded. 
The  appellant  falls  within  the  ambit  of  its 
terms:  he  is  of  foreign  origin.  The  true 
question  affects  the  validity  of  the  regulation 
itself.     [His  Lordship  read  reg.  14b.] 

I  am  clearly  of  opinion  that,  although  bear- 
ing to  be  a  regulation,  this  is,  in  truth  and 
essentially,  not  a  regulation  at  all,  and  that 
it  was  ultra  yires  of  His  Majesty  in  Council 
to  issue  under  the  guise  of  a  regulation  an 
authorization  for  the  apprehension,  seizure, 
and  internment  without  trial  of  any  of  the 
lieges.  In  my  view  Parliament  never  sanc- 
tioned, either  in  intention  or  by  reason  of  the 
statutory  words  employed  in  the  Defence  of 
the  Realm  Acts,  such  a  violent  exercise  of 
arbitrary  power.  It  follows  that  the  order  or 
fiat  of  the  Secretary  of  State  which  has  al- 
ready been  quoted  is  also  ultra  vires. 

It  is  to  be  at  once  observed  that  one  pro- 
vision of  the  regulation  can  have  no  appli- 
cation to  the  case  of  internment.  That  pro- 
vision is  that  if  the  person  in  respect  of  whom 
any  order  is  made  fails  to  comply  ''he  shall 
be  guilty  of  an  offence  against  the  regula- 
tions." This  is  the  homage  paid  to  the  Act 
of  Parliament.  But  to  a  person  seized  and 
interned  under  this  order  of  internment  the 
language  has  no  application.  The  appellant 
has  not  been  guilty  of  any  offence  against  the 
regulation;  there  is  nothing  for  which  to  try 
him  as  an  offender  against  it.  No  charge  is 
xnade  against  him;  he  may  appeal  for  that 


in  vain.  He  has  complied  with  the  regulation^ 
in  the  sense  that  he  has  been  its  victim.  If 
he  had  violated  it  in  any  particular  he  would 
have  had  his  right  to  trial;  but  his  case  is 
hopeless  [278]  in  that  regard;  for  his  per- 
son has  been  seized  and  detained  for  some- 
thing entirely  apart  from  any  crime  or  of- 
fence or  from  anything  he  has  said  or  done 
or  attempted.  The  Secretary  of  State's  fiat 
has  gone  forth.    It  is  one  of  proscription. 

"Where,"  says  reg.  14b,  .  .  .  "it  ap- 
pears to  the  Secretary  of  State  that  for  secur- 
ing the  public  safety  or  the  defence  of  the 
realm  it  is  expedient  in  view  of  the  hostile 
origin  or  associations  of  any  person"  then 
he  may,  inter  alia,  issue  an  order  of  intern- 
ment. 

My  Lords,  the  Act  of  Parliament,  as  we 
shall  see,  does  employ  the  words  "for  secur- 
ing the  public  safety  and  the  defence  of  the 
realm,"  but  there  is  not  one  word  in  the  Act 
of  Parliament  about  "hostile  origin  or  associ- 
ations" of  any  person,  nor  indeed  about  in- 
ternment. 

These  are  not  statutory  terms.  Parlia- 
ment might  very  well  have  taken  the  sub- 
ject of  "hostile  origin  or  associations"  into  its 
account;  and  Parliament  might  very  well 
have  considered  the  subject  of  internment  and 
dealt  with  it.  Had  it  done  so,  Courts  of  law 
would  have  been  bound  to  comply  with  any 
verdict  on  the  subject  which  it  embodied  in 
statute. 

Accordingly  the  first  great  and  broad  fact 
confronting  •  your  Lordships  in  this  case  is 
that  in  a  matter  so  fundamentally  affecting 
the  rights  of  His  Majesty's  subjects  Parlia- 
ment has  given  no  express  sanction  for  the 
introduction  of  that  language  "hostile  origin 
or  associations."  And  what  remains  is  the 
argument  that  Parliament,  not  expressly  deal- 
ing with  a  matter  pre-eminently  demanding 
careful  delimitation,  must  be  held  to  have 
accomplished  by  implication  this  far-reach- 
ing subversion  of  our  liberties. 

To  this  argument  I  am  respectfully  unable 
to  accede.  I  do  not  think  that  the  Defence 
of  the  Realm  Acts  can  be  submitted  to  such 
a  violent  and  strained  construction. 

My  Lords,  after  the  outbreak  of  war  on 
August  4,  1914,  it  is  plain  from  the  Stat- 
ute-book that  Parliament  was  much  engrossed 
in  the  subject  of  national  security  and  de- 
fence. And  I  think  it  may  be  expedient  to 
notice  that  the  Act  founded  on,  5  Geo.  5,  c.  8, 
is  one  of  a  series  of  four  statutes  passed  in 
the  period  from  August,  1914,  to  March, 
1915,  and  to  observe  that  useful  light  is  ob- 
tained by  looking  at  them  together. 

By  4  &  5  Geo.  5,  c.  29,  it  was  provided: 

"1.  His  Majesty  in  Council  has  power  dur- 
ing the  continuance  of  [279]  the  present  war 
to  issue  regulations  as  to  the  powers  and 
duties  of  the  Admiralty  and  Army  Council,. 
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and  of  the  members  of  His  Majesty's  forces, 
and  other  persons  acting  in  his  behalf,  for  se- 
curing the  public  safety  and  the  defence  of  the 
realm;  and  may,  by  such  regulations,  au- 
thorise the  trial  by  courts-martial  and  pun- 
ishment of  persons  contravening  any  of  the 
provisions   of    which    regulations   designed— 

*'{a)  to  prevent  persons  communicating 
with  the  enemy  or  obtaining  information  for 
that  purpose  or  any  purpose  calculated  to 
jeopardise  the  success  of  the  operations  of 
any  of  His  Majesty's  forces  or  to  assist  the 
enemy;  or 

"(6)  to  secure  the  safety  of  any  means  of 
communication,  or  of  railways,  docks  or  har- 
bours; in  like  manner  as  if  such  persons 
were  subject  to  military  law  and  had  on 
active  service  committed  an  offence  under  sec- 
tion five  of  the  Army  Act." 

By  4  &  5  Geo.  5,  c.  63,  it  was  provided: 

"1.  The  Defence  of  the  Realm  Act,  1914, 
shall  have  effect  as  if — 

"(a)  at  the  end  of  paragraph  (a)  of  sec- 
tion one  thereof  the  foUowitig  words  were  in- 
serted, 'or  to  prevent  the  spread  of  reports 
likely  to  cause  disaffection  or  alarm;' 

^'(b)  at  the  end  of  paragraph  (h)  of  sec- 
tion one  thereof  there  were  added  the  follow- 
ing words,  'or  of  any  area  which  may  be  pro- 
claimed by  the  Admiralty  or  Army  Council 
to  be  an  area  which  it  is  necessary  to  safe- 
guard in  the  interest  of  the  training  or  con- 
centration of  any  of  His  Majesty's  forces;' 

"(c)  at  the  end  of  section  one  there  were 
inserted  the  following  words,  'and  may  by 
such  regulations  also  provide  for  the  suspen- 
sion of  any  restrictions  on  the  acquisition  or 
user  of  land,  or  the  exercise  of  the  power  of 
making  byelaws,  or  any  other  power  under 
the  Defence  Acts,  1842  to  1875,  or  the  Mili- 
tary Lands  Acts,  1891  to  1903.' " 

My  Lords,  the  scheme  of  the  statutes  was 
that  regulations  were  to  be  issued  as  to  the 
powers  and  duties  of  the  Admiralty,  Army 
Council  and  armed  services,  and  of  other 
persona  acting  for  His  Majesty  for  securing 
the  public  safety  and  the  defence  of  the  realm. 
The  assumption  is  that  such  powers  and  du- 
ties already  exist;  but  that  they  may  be 
helped,  made  specific,  or,  it  may  be,  amplified 
by  [280]  regulations.  The  caution,  however, 
is  instantly  given  as  to  preserving  the  rights 
and  liberties  of  the  subject.  A  trial  by 
court-martial  is  prescribed  and  a  punishment 
in  respect  of  contravention  of  the  regulation 
'in  like  manner  as  if  such  persons  were  sub- 
ject to  military  law"  and  had  offended  against 
s.  5  of  the  Army  Act.  In  short,  the  object 
was  twofold — (1.)  to  draw  up  or  make  clear 
for  the  citizen  a  certain  line  of  duty  or  course 
of  conduct  by  the  issue  of  a  notification  ac- 
cording to  which  that  duty  and  conduct 
should  be  regulated,  and  (2.)  to  append  the 


sanction  of  punishment  to  disobedience  to 
such  regulation. 

In  no  other  sense,  I  am  convinced,  is  "reg- 
ulation" here  meant.  In  this  sense  it  is  in- 
telligible and  apt.  This  is  particularly  clear 
in  these  two  first  Acts.  Tlie  repositories  of 
the  power  were  various,  extending  to  the 
humblest  member  of  "His  Majesty's  forces." 
For  them,  as  for  the  citizen  at  large,  it  was 
important  that  in  the  emergency  of  war  their 
special  duties  should  be  named — as  to  what 
should  be  done  or  should  be  avoided;  failure 
or  disobedience  on  the  part  of  the  citizen  to 
be  ranked  as  an  offence,  and  an  offence  to  be 
tried  in  ways  prescribed  and  punishment  to 
follow.  It  is  not  very  likely — I  suggest  this 
very  humbly — that  either  Parliament  itself 
or  the  repositories  of  the  power — ^say  the 
soldier  or  the  sailor — ^would  have  ever 
dreamed  that,  so  far  at  least  as  these  Acts 
go,  they  vested  these  various  authorities, 
high  or  humble,  with  power  to  suspend  the 
liberties  of  the  citizen  or  visit  him  at  the 
official's  own  hand  with  punishment  before 
he  had  been  convicted  as  an  offender.  If  any 
officer  of  His  Majesty's  service  or  other  serv* 
ant  of  His  Majesty  had  acted  in  this  over- 
bearing and  arbitrary  manner  the  law  would 
very  quickly'  have  overtaken  such  a  trans- 
gression. The  word  "regulation"  or  the 
words  "for  securing  the  public  safety  and 
the  defence  of  the  realm"  would  have  been 
an  ineffective  cover  to  him  for  such  an  act 
of  violence. 

To  take  the  simplest  case— namely,  that 
of  a  soldier  or  sailor  or  other  servant  of 
the  Crown — ^it  would  have  been  at  once  seen 
that  not  only  private  liberty  but  publici  or- 
der would  be  imperilled  if  the  violent  action 
of  seizure  of  the  person  of  a  citizen  for  no 
offence  and  without  either  trial  or  opportu- 
nity of  trial,  though  such  seizure  did  not 
fall  within  the  ordina'ry  scope  of  his  powers 
and  duties  under  the  law,  was  yet  held  to  be 
justified  by  the  words  "for  the  public  [281] 
safetv  and  the  defence  of  the  realm."  The 
law  and  the  Government  of  the  day  would 
have  sharply  stopped  such  an  inversion  and 
invasion  of  right,  and  have  limited  the  action 
of  the  delinquent  officer  to  the  procedure  hith- 
erto known  to  the  law  or  prescribed  by  the 
statute  itself. 

It  remains  to  be  seen  whether  the  words 
as  to  public  safety  and  defence  have  any 
other  or  larger  meaning  in  the  principal  Act, 
5  Geo.  5,  c.  8,  which  bears  the  title  of  "An 
Act  to  Consolidate  and  Amend  the  Defence 
of  the  Realm  Acts" — ^those  two  Acts,  namely, 
to  whose  provisions  I  have  ventured  to  call 
pointed  attention.  Those  Acts  are  repealed, 
but  their  provisions,  shifted  about,  reappear 
in  the  consolidation. 

Every  part  of  s.  1  of  the  Act  appears  to 
me  to  be  relevant  to  the  problem  which  the 
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Houfle  has  to  solve.  I  say  this  expressly, 
for  I  think  that  the  controversy  was  unduly 
limited  to  sub-s.  1.  That  sub-section  is  as 
follows : 

"1. —  (1.)  His  Majesty  in  Council  has  pow- 
er during  the  continuance  of  the  present  war 
to  issue  regulations  for  securing  the  public 
safety  and  the  defence  of  the  realm,  and  as 
to  the  powers  and  duties  for  that  purpose 
of  the  Admiralty  and  Army  Council  and  of 
the  members  of  His  Majesty's  forces  and  other 
persons  acting  in  his  behalf;  and  may  by 
such  regulations  authorise  the  trial  by  courts- 
martial,  or  in  the  case  of  minor  offences  by 
Courts  of  summary  jurisdiction,  and  punish- 
ment of  persons  committing  offences  against 
the  regulations,  and  in  particular  against 
any  of  the  provisions  of  such  regulations 
designed — 

**ia)  to  prevent  persons  communicating 
with  the  enemy  or  obtaining  information  for 
that  purpose  or  any  purpose  calculated  to 
jeopardise  the  success  of  the  operations  of 
any  of  His  Majesty's  forces  or  the  forces  of 
his  allies  or  to  assist  the  enemy;  or 

"(6)  to  secure  the  safety  of  His  Majesty's 
forces  and  ships  and  the  safety  of  any  means 
of  communication  and  of  railways,  ports,  and 
harbours;  or 

"{o)  to  prevent  the  spread  of  false  reports 
or  reports  likely  to  cause  disaffection  to  His 
Majesty  or  to  interfere  with  the  success  of 
His  Majesty's  forces  by  land  or  sea  or  to 
prejudice  His  Majesty's  relations  with  for- 
eign Powers;  or 

[282]  '*{d)  to  secure  the  navigation  of 
vessels  in  accordance  with  directions  given  by 
or  under  the  authority  of  the  Admiralty;  or 
"(e)  otherwise  to  prevent  assistance  being 
given  to  the  enemy  or  the  successful  prosecu- 
tion of  the  war  being  endangered." 

The  provisions  of  this  subsection  will  be 
presently  analised;  but  tufficient  has  already 
been  shown  to  enable  the  House  to  affirm  that 
it  is  a  reproduction,  with  additions,  of  the 
earlier  short  Acts,  and  that  a  further  enu- 
meration is  given  of  the  things  for  which 
regulations  are  designed,  and  the  breach  of 
which  will  constitute  offences. 

Sub-ss.  2  and  3  deal  with  the  acquisition 
or  user  of  land,  factories,  or  workshops  re- 
quired for  Government  purposes.  The  pro- 
visions of  s.  2  will  be  hereafter  alluded  to. 

Then  occur  sub-ss.  4,  5,  and  6.  They  are  in 
these  terms : 

"(4.)  For  the  purpose  of  the  trial  of  a 
person  for  an  offence  imder  the  regulations 
by  court-martial  and  the  punishment  there- 
of, the  person  may  be  proceeded  against  and 
dealt  with  as  if  he  were  a  person  subject  to 
military  law  and  had  on  active  service  com- 
mitted an  offence  under  section  five  of  the 
Army  Act: 

''Provided  that  where  it  is  proved  that  the 
offence  is  committed  with  the   intention  of 


assisting  the  enemy  a  person  convicted  of 
such  an  offence  by  a  court-martial  shall  be 
liable  to  suffer  death. 

''(5.)  For  the  purpose  of  the  trial  of  a 
person  for  an  offence  under  the  regulations 
by  a  Court  of  summary  jurisdiction  and  the 
punishment  thereof,  the  offence  shall  be 
deemed  to  have  been  committed  either  at  the 
place  in  which  the  same  actually  was  com- 
mitted or  in  any  place  in  which  the  offender 
may  be,  and  the  maximum  penalty  which 
may  be  inflicted  shall  be  imprisonment  with 
or  without  hard  labour  for  a  term  of  six 
months  or  a  fine  of  one  hundred  pounds,  or 
both  such  imprisonment  and  fine;  section 
seventeen  of  the  Summary  Jurisdiction  Act,. 
1879,  shall  not  apply  to  charges  of  offences 
against  the  regulations,  -  but  any  person  ag- 
grieved by  a  conviction  of  a  Court  of  summa- 
ry jurisdiction  may  appeal  in  England  to  a 
Court  of  quarter  sessions,  and  in  Scotland 
under  and  in  terms  of  the  Summary  Jurisdic- 
tion (Scotland)  Acts,  and  in  Ireland  in  man- 
ner provided  by  the  Summary  Jurisdiction 
(Ireland)  Acts. 

"(6.)  The  regulations  may  authorise  a 
court-martial  or  Court  of  summary  jurisdic- 
tion, in  addition  to  any  other  punishment,  to 
order  [283]  the  forfeiture  of  any  goods  in 
respect  of  which  an  offence  against  the  regu* 
lations  has  been  committed." 

My  Iiords,  it  is  not  too  much  to  say  that 
80  far  as  Parliament  was  concerned  its  inten- 
tions were  directed  anxiously  to  providing 
for  the  prompt  and  correct  treatment  accord- 
ing to  law  of  the  case  of  offenders  against 
the  regulations.  Meticulous  regard  is  paid 
to  proceeding  under  the  Act  according  to  jus- 
tice; provision  is  carefully  made  for  trial; 
and,  while  promptitude  is  desired,  it  becomes 
clear  beyond  doubt  that  the  right  of  the 
subject  to  trial  in  accordance  with  law  shall 
be  guarded  and  preserved. 
.  One  other  striking  feature  of  the  legisla- 
tion makes  this  intention  on  the  part  of  Par- 
liament luminously  clear.  It  is  the  passing 
in  a  few  months'  time — namely,  on  March  16, 
1916— of  the  Amendment  Act,  5  Geo.  5,  c. 
34.  The  trial  of  offences  is  again  anxiously 
handled,  and  in  the  same  spirit — protection 
of  the  rights  and  liberties  of  the  subject,  and 
to  make  sure  of  that  beyond  a  doubt.  An 
offence  against  the  regulations  may,  instead 
of  being  tried  by  court-martial,  be  tried  by  a 
civil  Court  with  a  jury.  Sect.  1,  sub-s.  2,  is 
of  particular  importance.    It  provides: 

"(2.)  Where  a  person,  being  a  British  sub- 
ject but  not  being  a  person  subject  to  the 
Naval  Discipline  Act  or  to  military  law,  is 
alleged  to  be  guilty  of  an  offence  against  any 
regulations  made  under  the  Defence  of  the 
Realm  Consolidation  Act,  1914,  he  shall  be 
entitled,  within  six  clear  days  from  the  time 
when  the  general  nature  of  the  charge  is  com- 
municated to  him,  to  claim  to  be  tried  by  a 
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<ivil  Court  with  a  jury  instead  of  being  tried 
hy  court-martial,  and  where  such  a  claim  is 
made  in  manner  provided  by  regulations  un- 
der the  last-mentioned  Act  the  offence  shall 
not  be  tried  by  court-martial: 

'Trovided  that  this  subsection  shall  not 
apply  where  the  offence  is  tried  before  a 
Court  of  summary  jurisdiction: 

"Provided  also  that  before  the  trial  of  any 
person  to  whom  this  section  applies,  and  as 
soon  as  practicable  after  arrest,  the  general 
nature  of  the  charge  shall  be  communicated 
to  him  in  writing  and  notice  in  writing  shall 
at  the  same  time  be  given,  in  a  form  provided 
by  regulations  under  the  said  Act,  of  his 
rights  under  this  section." 

I  ask  myself  what  language  could  be  more 
significant,  more  scrupulously  regardful  of 
liberty,  than  this,  that  on  demand  of  the 
[284]  person  arrested  he  may  be  tried  by 
jury,  that  as  soon  as  practicable  after  arrest 
he  is  to  be  informed  of  the  nature  of  the 
charge  against  him  and  of  all  his  rights  un- 
der the  section?  To  all  which  the  reply  is 
made:  "that  all  this  scrupulous  regard  for 
liberty  and  the  forms  of  trial  and  law  is  of 
no  avail  to  any  class  of  His  Majesty's  sub- 
jects against  whom  a  'regulation*  of  intern- 
ment has  gone  forth.  It  a  British  citizen 
be  seized  under  such  a  fiat,  it  is  not  because 
he  has  offended  against  a  regulation — not  at 
all.  He  has,  therefore,  no  right  to  be  in- 
formed of  any  charge  against  him.  Charge 
against  him  there  is  none.  Trial — ^he  cannot 
choose  its  form;  his  rights  are  gone  without 
trial.  A  'regulation'  has  gone  forth  against 
liim.  He  has  been  'regulated'  out  of  his 
liberty  and  out  of  every  protection  of  the 
kind.    He  must  be  a  passive  victim." 

The  few  words  founded  on  here  and  in  the 
Courts  below  in  support  of  this  supereminent 
and  overriding  power  have  accordingly  to  be 
examined.  Enough  has  been  said  to  show 
that  if  they  bear  the  construction  contended 
for  by  the  Crown  they  are  singularly  at 
variance  with  that  intention  to  pay  scrupu- 
lous regard  to  private  right  which  is  so 
plain  from  the  scheme  and  language  of  these 
Defence  Acts  as  a  whole. 

These  are  the  words:  "His  Majesty  in 
•Council  has  power  during  the  continuance  of 
the  present  war  to  issue  regulations  for  se- 
curing the  public  safety  and  the  defence  of 
the  realm,  and  as  to  the  powers  and  duties 
for  that  purpose  of  the  Admiralty,"  &c.,  Ac. 
A  change  has  occurred  in  this  consolidation 
and  amendment  Act, — not  in  the  important 
-words,  but  in  their  collocation.  The  import- 
ant words  referred  to  are  "for  securing  the 
public  safety  and  the  defence  of  the  realm." 
In  the  earlier  Acts  the  regulations  were  to 
be  "as  to  the  powers  and  duties  of  the  Ad- 
miralty," &c.,  .  .  .  "for  securing  public 
safetv  and  the  defence  of  the  realm."     Now 


the  regulations  issue  direct  from  the  King  in 
Council.  It  is  perfectly  plain  to  ilie  how 
this  occurred.  The  later  details  of  the  section 
show  that  regulations  as  to  the  powers  of  offi- 
cers or  individuals  might  cover  ground  be- 
yond the  province  of  those  departments  or 
persons.  For  example,  the  Board  of  Trade, 
the  Post  Office,  or  the  Foreign  Office  might 
well  be  concerned  in,  or  in  the  carrying  out 
of,  many  of  these  details.  And  so  the  short- 
est and  most  comprehensive  method  was  tak- 
en, namely,  of  transferring  the  general  topic 
dealt  with  in  [285]  regulations  to  the  Govern- 
ment of  the  day — all  the  rest  remaining  in 
substance  as  before. 

It  is,  in  my  view,  largely  owing  to  this 
simple  change,  however,  and  from  the  colloca- 
tion in  which  the  words  now  stand  that  the 
Courts  below  have  come  to  their  conclusion. 

From  that  conclusion  positively  stupendous 
results  follow.  The  words,  it  is  said,  are 
perfectly  general;  the  King  in  Council  is 
vested  with  powers  to  judge  of  what  is  for 
the  public  safety  and  the  defence  of  the  realm, 
and  to  act  accordingly.  All  the  rest  of  those 
statutes  as  to  trial,  intimation,  notification 
of  rights;  every  provision  for  the  legal  dis- 
posal of  the  question  affecting  liberty — all 
this  is  on  one  side,  the  side  of  offence  against 
a  regulation:  on  the  other  side  stands  this 
supereminent  power  of  the  Government  of 
the  day.  In  the  exercise  of  that  power  the 
plainest  teachings  of  history  and  dictates  of 
justice  demand  that,  on  the  one  hand,  Govern- 
ment power,  and,  on  the  other,  individual 
Tight&~-these  two — shall  face  each  other  as 
party  and  party.  But  it  is  not  so,  so  it  ia 
said;  here  the  Government  as  a  party  shall 
act  at  its  own  hand;  the  subject  as  a  party 
shall  submit  and  shall  not  be  heard:  the 
Government  is  at  once  to  be  party,  judge,  and 
executioner.  When —  so  is  the  logic  of  the 
argument — Parlianfent  took  elaborate  pains 
to  make  a  legal  course  and  legal  remedy 
plain  to  the  subject  as  to  all  the  regulations 
which  were  stated  in  detail,  there  was 
one  thing  which  Parliament  did  not  dis- 
close, but  left  Courts  of  law  to  imply — 
namely,  that  Parliament,  all  the  time  and 
intentionally,  left  another  deadly  weapon 
in  the  hands  of  the  Government  of  the  dav 
under  which  the  remainder  of  those  very  Acts, 
not  to  speak  of  the  entire  body  of  the  laws  of 
these  islands  protective  of  liberty,  would  be 
avoided.  As  occasion  served  the  Government 
of  the  day,  despotic  force  could  be  wielded, 
and  that  whole  fabric  of  protection  be  gone. 
Mv  Lords,  I  do  not  believe  Parliament  ever 
intended  anything  of  the  kind.  We  are  not 
in  the  region  of  subtlety  or  obliquity.  Hold- 
ing the  views  I  do  of  this  parliamentary 
transaction,  and  forming  these  from  the  lan- 
guage employed,  I  cannot  attribute  to  the 
I^egislature  the  intention  alleged. 
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I  proceed  from  the  collocation,  and  the 
manner  in  which  that  collocation  was 
achieved,  to  consider  the  words  themselves. 
There  are  two  views  of  them.  Tlie  one  fa- 
xouTs  complete  generality:  this  [286]  has 
been  accepted  by  the  Courts,  and  to  that  and 
its  importance  I  have  just  alluded. 

On  the  contrary,  I  humbly  think  it  im- 
possible to  look  at  the  statute  as  a  whole 
without  seeing  that  the  whole  structure  must 
stand  together,  that  the  power  in  the  Govern- 
ment to  issue  regulations  is — within  the  gen- 
eral sphere  and  purpose  of  public  safety 
and  defence — to  prescribe  a  line  of  duty  and 
course  of  action  for  the  citizens  so  as,  in  this 
time  of  emergency,  to  bring  their  private  con- 
duct into  co-operation  for  that  general  end. 
This  and  this  alone  is  what  ''regulation" 
means:  it  constitutes  pro  tan  to  a  code  of 
conduct;  in  following  the  code  the  citizen 
will  be  safe;  in  violating  it  the  citizen  will 
become  an  offender  and  may  be  charged  and 
tried  summarily,  or  by  a  court-martial  or  a 
jury,  and  as  for  a  felony.  This  is  perfectly 
simple:  it  squares  with  all  the  rest  of  the 
legislation  and  destroys  none  of  it.  It  sac- 
rifices no  constitutional  principle:  it  intro- 
duces nothing  of  the  nature  of  arbitrary  con- 
demnation or  punishment;  the  Acts  become 
a  help  and  guide  as  well  as  a  warning  to  the 
lieges. 

T  have  now  described  and  dealt  with  the 
origin  and  collocation  of  the  important  words 
of  the  statute  falling  to  be  construed,  and 
liave  stated  the  construction  of  these  words, 
which  appears  to  my  mind  to  be  so  plain. 
But  I  am  called  upon  both  by  respect  and 
duty  to  inquire — and  this  very  anxiously— 
into  that  other  view  of  the  case  which  has 
been  upheld  by  judicial  pronouncement.  The 
case  is  decided  not  upon  specialty,  but  upon 
principle,  and  how  far-reaching  that  prin- 
ciple is  will  presently  be  seen. 

It  is  well  to  gather  up  the  things  about 
which  there  can  be  no  dispute.  The  power 
to  issue  regulations  for  the  public  safety  and 
for  the  defence  of  the  realm  is  vested  by  the 
Act  in  His  Majesty  in  Council.  In  the  course 
of  the  discussion  this  was  incidentally  alluded 
to  in  connection  with  the  Royal  prerogative. 
Hy  Lords,  it  has  nothing  to  do  with  the  Royal 
prerogative.  If  once  again,  and  ever  so  slight- 
ly, that^  prerogative  gets  into  association  with 
executive  acts  done  apart  from  clear  parlia- 
mentary authority,  it  will  be  an  evil  day: 
that  wAy  lies  revolution.  Do  not  let  the  thing 
which  has  been  done — ^in  my  opinion  a  violent 
thing — be  associated  for  one  moment  with, 
or  at  any  point  be  said  to  be  supported  by. 
Royal  prerogative.  Its  validity  depends  upon 
the  Act  of  Parliament  alone. 

[287]  The  form,  in  modern  times,  of  using 
the  Privy  Council  as  the  executive  channel  for 
statutory   power  is  measured,  and   must  be 


measured  strictly,  by  the  ambit  of  the  legis- 
latiye  pronouncement.  And  that  channel  it- 
self, seeing  that  under  the  Constitution  His 
Majesty  acts  only  through  his  Ministers,  is 
simply  the  Government  of  the  day.  The  auth- 
or of  the  power  is  Parliament:  the  wielder 
of  it  is  the  Government.  Whether  the  Gov- 
ernment has  exceeded  its  statutory  mandate 
is  a  question  of  ultra  or  intra  yires  such  sla 
that  which  is  now  being  tried.  In  so  far  as 
the  mandate  has  been  exceeded,  there  lurk 
the  elements  of  a  transition  to  arbitrary 
government  and  therein  of  grave  constitution- 
al and  public  danger.  The  increasing  crush 
of  legislative  efforts  and  the  conyenience  to 
the  Executive  of  a  refuge  to  the  device  of 
Orders  in  Council  would  increase  that  danger 
tenfold  were  the  judiciary  to  approach  any 
such  action  of  the  Government  in  a  spirit  of 
compliance  rather  than  of  independent  scru- 
tiny. That  way  also  would  lie  public  unrest 
and  public  peril.  On  all  this  there  is  no  dis- 
puting, f 

This  reduces  to  comparative  unimportance 
those  apparent  safeguards  derived  not  from 
the  Act  of  I'arliament,  but  inserted  into  the 
"regulations''  themselves.  The  language  of 
the  regulation,  for  instance,  "where  it  appears 
to  the  Secretary  of  State"  and  "on  the  recom- 
mendation of  a  competent  naval  or  military 
authority"  is  simply  equivalent  to  a  declara- 
tion that  the  delegate,  to  judge  and  issue,  is 
one  department  of  Government,  and  that  that 
will,  of  course,  act  in  accord  with,  and  on  the 
recommendation  of,  those  other  departments 
which  are  presumably  yersed  in  the  situation. 
The  Government  remains  master.  And  a  pro- 
viso is  made  for  due  consideration  by  an  ad- 
visory committee  of  any  representations 
against  the  order;  but  it  was  frankly  ad- 
mitted that  the  Secretary  of  State  is  not 
bound  to  comply  with  the  advice  received;  lie 
may  do  as  he  likes:  again  the  Government 
is  master. 

As  these  considerations  are  reyolved  the 
importance  of  the  issue  for  liberty  does  not 
wane.  The  interpretation  put  upon  this  Gov- 
ernment power  to  issue  regulations  for  safety 
and  defence  is  that  of  perfect  generality.  Is 
this  generality  limited?  it  was  asked.  Yes, 
replied  the  Crown;  the  limitations  are  two, 
and  two  only.  In  the  first  place,  regulations 
can  only  be  issued  during  the  war — a  limita- 
tion in  time.  In  the  second  place,  they  can 
only  be  issued  for  the  [288]  public  safety 
and  for  the  defence  of  the  realm — a  limitation 
of  purpose.  But  who  is  to  judge  of  that  pur- 
pose? As  to  what  acts  of  State  are  promotive 
or  regardful  of  that  purpose,  can  a  Court  of 
law  arrest  the  hand  of  a  responsible  Ex- 
ecutive? Extreme  cases  may  be  figured  in 
which  personal  caprice  and  not  public  con- 
siderations might  be  imagined,  but  in  every- 
thing, from  the  lighting  of  a  room  to  the 
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devastation  of  a  province,  no  Court  of  law 
could  dare  to  set  up  its  judgment  on  the 
merits  of  an  issue — ^a  public  and  political 
issue — of  safety  or  defence.  So  that  this 
limitation,  as  a  legal  limitation,  is  illusory. 
The  only  one  that  remains  is  that  of  time. 
"During  the  war"  the  Government  has  been 
allowed  at  its  own  hand  to  do  anything  it 
likes.  "Regulation"  covers  all:  the  issue  of 
decrees,  arrests,  proscription,  imprisonment, 
internment,  exile, — all  are  covered  compre- 
hensively by  the  word  "regulations."  Such 
an  issue  is  made  on  grounds  which  are  not  in 
the  region  of  law;  judges  are  not  fitted  to 
interpose  on  these:  a  judgment,  nay,  possibly 
even  a  comment,  upon  them  would  besmirch 
the  Bench.  That  course  which  alone  is  safe 
is,  leave  the  domain  of  public  need  or  claim 
or  advantage  to  the  undisturbed  possession 
of  Parliament  and  its  delegates.  I  accord- 
ingly agree  that  a  plea  put  forward  by  a 
subject  against  a  Government,  grounded  upon 
an  appeal  to  Courts  bf  law  as  to  public  re- 
quirements, would  be  unavailing  in  the  region 
of  ultra  vires.  Once  let  the  overmastering 
generality,  of  the  principle  of  regulation  be  af- 
firmed, as  has  been  done,  all  is  lost;  the  law 
itself  is  overmastered.  The  only  law  remain- 
ing is  that  which  the  Bench  must  accept  from 
the  mouth  of  the  Government:  "Hoc  volo, 
sic  jubeo;  sit  pro  ratione  voluntas." 

I  have  already  suggested  that  "regulation" 
means  something  much  more  limited, — as  I 
think  much  more  reasonable, — and  certainly 
more  in  accordance  with  the  ordinary  mean- 
ing of  the  word,  than  all  this.  "Regulation" 
means,  as  I  have  ventured  to  set  forth,  the 
formulation  of  rules  in  the  interests  of  pub- 
lic safety  or  defence — rules  of  action,  be- 
haviour, and  conduct — in  obedience  to  which 
the  citizens  may  co-operate  for  these  ends, 
and  for  disobedience  to  which  they  may  be 
punished.  But  the  regulation  now  challenged 
is  not  of  that  character.  It  is  not  the  formu- 
lation of  a  rule  of  action,  behaviour,  or 
conduct  to  be  obeyed  by  the  citizen;  but  it  is 
for  the  summary  arrest  and  detention  of  his 
person,  grounded,  and  nrroundcd  [289]  alone, 
on  the  subject's  hostile  origin  or  association. 
The  one  or  the  other  might,  it  is  to  be  pre- 
sumed in  the  Government's  favour,  form  a 
motive,  a  temptation,  a  spring,  all  in  a  region 
incapable  of  proof  but  prolific  in  suspicion, 
for  something  inimical  to  public  safety  or 
defence.  The  subject  may  never  have  dreamed 
of  such  inimical  conduct:  he  may  be  ardently 
attached  to  this  country's  interests  and  cause, 
or  he  may  not.  Let  the  power  go  forth  though 
it  may  involve  the  innocent  with  the  guilty, 
and  in  such  a  way  that  that  issue  of  innocence 
or  guilt  can  never  be  determined;  let  the 
public  end  sanctify,  as  may  be  the  case,  this 
private  wrong:  the  generality  of  a  power  to 
issue  a  regulation  covers  the  case;  it  is  intra 
vires. 


We  shall  have  to  consider  in  a  little  while 
how  much  on  this  principle  of  generality, — 
this  principle  that  during  the  war  the  Govern- 
ment may  do  what  it  likes — ^how  much  is  re- 
pealed. Let  us  pursue  the  inquiry  as  to  how 
much  the  power  embraces.  Against  regula- 
tions, in  their  generality,  as  thus  construed, 
nothing  can  stand.  No  rights,  be  they  as 
ancient  as  Magna  Carta,  no  laws,  be  they  as 
deep  as  the  foundations  of  the  Constitution: 
all  are  swept  aside  by  the  generality  of  the 
power  vested  in  the  Executive  to  issue  "regu- 
lations."   "Silent  enim,  leges  inter  arma." 

I  observe  that  this  is  supported  by  the  fol- 
lowing argument,  namely,  that  the  pro- 
visions of  the  subsection  embrace  two 
parts,  namely,  prevention  and  punish- 
ment; that  these  are  two  separate  things; 
and  that  what  has  been  done  here  is 
prevention  and  is  not  punishment.  This  last 
may  sufficiently  surprise  those  who  are  sub- 
jected to  it ;  but  "stone  walls  do  not  a  prison 
make."  Those  interned  are  being  cared  for, 
watched  over,  prevented,  not  punished.  Very 
different,  and  very  properly  different,  from 
this  was  the  view  of  Blackstone  (Com- 
mentaries, i.  136)  :  "The  confinement  of  the 
person,  in  any  wise,  is  an  imprisonment.  So 
that  the  keeping  a  man  against  his  will  in  a 
private  house,  putting  him  in  the  stocks,  ar- 
resting or  forcibly  detaining  him  in  the 
street,  is  an  imprisonment." 

Further,  my  Lords,  I  am  humbly  cr  opin- 
ion that  the  attempted  distinction  fails;  and 
that  in  no  event  could  it  have  the  slightest 
bearing  upon  the  point  of  construction  to  be 
determined. 

For  it  is  when,  and  only  when,  the  sub- 
section comes  to  categorize  the  heads  and  par- 
ticulars of  public  safety  and  defence  to  which 
[290]  the  regulations  might  be  directed  that 
the  word  "prevent"  occurs.  The  regulations 
are  for  preventing  certain  things  and  for  se- 
curing other  things — for  preventing  (1.)  com- 
munication with  the  enemy,  (2.)  spreading 
false  reports,  &c.,  and  (3.)  assisting  the 
enemy;  and  for  securing  (1.)  safety  of  forces, 
ships,  railways,  or  harbours,  (2.)  navigation 
according  to  Admiralty  direction.  This  is  the 
distinction,  if  it  be  a  distinction — ^namely, 
between  preventing  and  securing.  But,  when 
punishment  is  dealt  with,  such  a  distinction 
no  longer  holds;  and  if  there  be  di89bedience 
to  regulation  upon  all  or  any  one  of  these 
heads  and  particulars,  whether  for  prevent  in  j^ 
danger  or  securing  safety,  then  punishment 
may  follow.  The  statute  is  careful  to  pre- 
scribe punishment  for  all.  Punishment  is  not 
distinguished  from  either  preventing  or  se- 
curing: it  applies  to  disobedience  or  offence 
under  both  the  latter  heads  alike. 

How  then,  I  respectfully  ask,  how  then  can 
it  be  thought  possible  to  construe  the  sub- 
section as  meaning  not  only  the  grant  of  a 
power    of    prevention    from    doing    certain 


things,  which  done  shall  be  punishable,  but 
the  reserve  of  some  other  and  super  eminent 
power  of  prevention,  which  is  distinguished 
from  punishment?  ^here  is  no  such  reserve 
and  no  such  distinction  in  the  Act  of  Parlia- 
ment. There  might  have  been,  but  there  is 
not;  and  the  fact  that  this  is  so  is  a  strong 
confirmation  of  the  view  that  Parliament 
never  intended  the  vesting  of  the  Executive 
with  arbitrary  power,  but  gave  power  to  set 
up  a  code  of  conduct  and  action  and  to  reach 
the  region  of  punishment  when,  and  only 
when,  that  code  was  broken. 

I  pursue  the  consideration  of  the  question 
how  much  the  principle  of  generality,  thus 
defended,  embraces.  Having  limited  the  prin- 
ciple in  the  matter  of  time,  and  there  being 
no  other  limitation,  let  us  see  what  Govern- 
ment may  do  under  this  head  of  "regulation" 
and  start  with  the  one  in  hand.  It  is,  "in 
view  of  the  hostile  origin  or  associations"  of 
any  person,  to  intern  him  without  trial  or 
chance  of  trial — ^by  force,  and  not  by  proc- 
ess of  law. 

But  does  the  principle,  or  does  it  not,  em- 
brace a  power  not  over  liberty  alone  but  also 
over  life?  If  the  public  safety  and  defence 
warrant  the  Government  under  the  Act  to 
incarcerate  a  citizen  without  trial,  do  they 
stop  at  that,  or  do  they  warrant  his  execution 
without  trial?  If  there  is  a  power  to  lock 
up  a  person  of  hostile  origin  [291]  and  as- 
sociations because  the  Grovernment  judges 
that  course  to  be  for  public  safety  and  de- 
fence, why,  on  the  same  principle  and  in  exer- 
cise of  the  same  power,  may  he  not  be  shot 
out  of  hand?  I  put  the  point  to  the  learned 
Attorney-General,  and  obtained  from  him  no 
further  answer  than  that  the  graver  result 
seemed  to  be  perfectly  logical.  I  think  it  is. 
The  cases  are  by  no  means  hard  to  figure  in 
which  a  Government  in  a  time  of  unrest,  and 
moved  by  a  sense  of  duty,  assisted,  it  may  be, 
by  a  gust  of  popular  fury,  might  issue  a 
regulation  applying,  as  here,  to  persons  of 
hostile  origin  .or  association,  saying,  "Let 
such  danger  really  be  ended  and  done  with; 
let  such  suspects  be  shot."  The  defence 
would  be,  I  humbly  think,  exactly  that  princi- 
ple, and  no  other,  on  which  the  judgments  of 
the  Courts  below  are  founded — namely,  that 
during  the  war  this  power  to  issue  regulations 
is  so  vast  that  it  covers  all  acts  which,  though 
they  subvert  the  ordinary  fundamental  and 
constitutional  rights,  are  in  the  Govern- 
ment's view  directed  towards  the  general  aim 
of  public  safety  or  defence. 

Under  this  the  Government  becomes  a  Com- 
mittee of  Public  Safety.  But  its  powers  as 
such  are  far  more  arbitrary  than  those  of 
the  most  famous  Committee  of  Public  Safety 
known  to  history.  It  preserved  a  form  of 
trial,  of  evidence,  of  interrogations.  And 
the  very  homage  which  it  paid  to  law  dis- 
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covered  the  odium  of  its  procedure  to  the 
world.  But  the  so-called  principle — the 
principle  of  prevention,  the  comprehensive 
principle — avoids  the  odium  of  that  brutality 
of  the  Terror.  The  analogy  is  with  a  prac- 
tice, more  silent,  more  sinister — with  the 
lettres  de  cachet  of  Louis. Quatorze.  No  trial: 
proscription.  The  victim  may  be  "regulated" 
— not  in  his  course  of  conduct  or  of  action, 
not  as  to  what  he  should  do  or  avoid  doing. 
He  may  be  regulated  to  prison  or  the 
scaffold.  Suppose  the  appellant  had  been  ap- 
pointed for  execution.  Public  outcry,  public 
passion,  public  pity — these  I  can  conceive; 
but  I  cannot  conceive  one  argument  upon  the 
legal  construction  of  this  Act  of  Parliament 
that  would  have  been  different  from  the  one 
which  is  now  affirmed  by  Courts  of  law.  It 
is  this  last  matter  with  which  these  are  con- 
cerned. In  my  humble  opinion  the  construc- 
tion is  unsound.  I  think  that  if  Parliament 
had  intended  to  make  this  colossal  delegation 
of  power  it  would  have  done  so  plainly  and 
courageously  and  not  under  cover  of  words 
about  regulations  for  [292]  safety  and  de- 
fence. The  expansions  of  such  language  into 
the  inclusion  of  such  a  power  appear  to  me  to 
be  unwarrantablv  strained. 

The  use  of  the  Government  itself  as  a  Com- 
mittee of  Public  Safety  has  its  conveniences, 
has  its  advantages.  So  had  the  Star  Cham- 
ber. "The  Star  Chamber,"  says  Maitland 
(Constitutional  History  of  England,  p.  263), 
"examining  the  accused,  and  making  no  use 
of  the  jury,  probably  succeeded  in  punishing 
many  crimes  which  would  otherwise  have 
gone  unpunished.  But  that  it  was  a  tyranni- 
cal court,  that  it  became  more  and  more 
tyrannical,  and  under  Charles  I.  was  guilty 
of  great  infamies,  is  still  more  indubitable." 
And  then  occur  his  memorable  words:  "It 
was  a  court  of  politicians  enforcing  a  policy, 
not  a  court  of  judges  administering  the  law." 

There  is  the  basic  danger.  And  may  I 
further  emphatically  observe  that  the  danger 
is  found  in  an  especial  degree  whenever  the 
law  is  not  the  same  for  all,  but  the  selection 
of  the  victim  is  left  to  the  plenary  discretion 
whether  of  a  tyrant,  a  committee,  a  bureau- 
cracy or  any  other  depositary  of  despotic 
power.  Whoever  administers  it,  this  power 
of  selection  of  a  class,  and  power  of  selection 
within  a  class  is  the  negation  of  public  safety 
or  defence.  It  is  poison  to  the  common- 
wealth. 

For  within  the  range  even  of  one  regula- 
tion— say  to  affect  "persons  of  hostile  origin 
or  association" — ^no  one  can  say  where  the 
axe  will  fall.  That  description  applies  in  all 
ranks  and  classes  of  society.  That  is  why  I 
feel  constrained  to  dissent  respectfully  from 
the  suggestion  that  in  administering  this 
,  power  over  liberty  we  ought  to  trust  the 
Government.     With  a  change  of  Government 
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even  during  the  war  this  very  engine  may  be 
turned  against  its  own  authors.  There  may 
be  such  a  change  in  the  extent  and  lines  of 
such  a  Government's  discretion  as  to  turn  the 
engine  against  new  bodies  of  citizens,  a  new 
selection  within  the  same  class,  or  a  new 
selection  of  a  class.  Such  zigzags  and  ups 
and  downs  in  the  region  of  individual  liberty 
are  on  this  construction  possible  without 
even  altering  the  words  of  an  existing  regu- 
lation, once  you  are  committed  to  the  view 
that  it  falls  within  a  delegation,  so  immense, 
implied  in  words  from  the  Act. 

And  once  you  have  abandoned  the  line  of 
safety  which  I  have  sketched — namely,  con- 
fining regulations  to  rules  of  conduct  to  be 
obeyed  with  safety  or  punished  after  trial  for 
the  breach — once  that  [293]  is  abandoned, 
how  far  mav  vou  not  ffo?  Once  a  discretion 
()V(>r  all  things  and  persons  and  rights  and 
liberties,  so  as  to  secure  public  safety  and 
defence,  what  regulations  may  issue?  This 
one  is  founded  on  ''hostile  origin  or  associa- 
tions.'' It  enters  the  sphere  of  suspicion, 
founded  not  on  conduct  but  on  presumed 
opinions,  beliefs,  motives,  or  prepossessions 
arising  from  the  land  from  which  a  person 
sprang.  This  is  dangerous  country;  it  has 
its  dark  reminders.  It  is  the  proscription, 
the  arrest  of  suspects,  at  the  will  of  men  in 
power  vested  with  a  plenary  discretion.  If 
the  power  to  issue  regulations  meant  thus  to 
warrant  a  passage  from  proof  to  suspicion 
and  from  the  sphere  of  action  to  the  sphere 
of  motive  or  the  mind,  let  us  think  how  much 
this  involves. 

Xo  far-fetched  illustrations  are  needed; 
for,  my  Lords,  there  is  something  which  may 
and  does  move  the  actions  of  men  often  far 
more  than  origin  or  association,  and  that  is 
religion.  Under  its  influence  men  may 
cherish  beliefs  which  are  verj^  disconcerting 
to  the  Government  of  the  day,  and  hold  opin- 
ions which  the  Government  may  consider 
dangerous  to  the  safety  of  the  realm.  And 
so,  if  the  principle  of  this  construction  of  the 
statute  be  sound,  to  what  a  strange  pass  have 
we  come!  A  regulation  may  issue  against 
Roman  Catholics — all,  or,  say,  in  the  South 
of  Ireland,  or  against  Jews — all,  or,  say  in 
the  East  of  London, — they  may  lose  their 
liberty  without  a  trial.  During  the  war  that 
entire  chapter  of  the  removal  of  Catholic  and 
Jewish  disabilities  which  has  made  the  tolera- 
tion of  Britain  famous  through  the  world 
may  be  removed — not  because  her  Parliament 
has  expressly  said  so,  but  by  a  stroke  of  the 
pen  of  a  Secretary  of  State. 

Vested  with  this  power  of  proscription,  and 
permitted  to  enter  the  sphere  of  opinion  and 
belief,  they,  who  alone  can  judge  as  to  public 
safety  and  defence,  may  reckon  a  political 
creed  their  special  care,  and  if  that  creed  be 
socialism,  pacifism,  republicanism,    the    per- 


sons holding  such  creeds  may  be  regarded  out 
of  the  way,  although  never  deed  was  done  or 
word  uttered  by  them  that  could  be  charged  ai^ 
a  crime.  The  inmost  citadel  of  our  liberties 
would  be  thus  attacked.  For,  as  Sir  Erskinc 
May  observes,  this  is  *'the  greatest  of  all  our 
liberties — liberty  of  opinion." 

All  this,  upon  analysis,  is  what  the  Govern- 
ment through  its  law  officers  claims  at  the 
Bar  of  this  House,  and  what  is  involved  in 
the  [294]  construction  adopted  by  the  Courts 
below,  ^n  my  opinion  the  words  of  the  stat- 
ute cannot  be  stretched  to  bear  anything  so 
repugnant  to  liberty  and  the  law. 

I  pass  now  from  what  the  Act  says  and 
does  to  consider  what,  upon  the  vast  impli- 
cation given  to  its  few  words,  it  repeals. 

My  I^rds,  I  do  not  think  it  any  mistake  to 
suggest  that  in  substance  it  repeals  the 
Habeas  Corpus  Acts,  the  3l8t  of  Charles  II. 
and  the  56th  of  George  III.  The  Habeas 
Corpus  Acts  are,  it  is  true,  procedure  Acts. 
In  one  sense  they  confer  no  rights  upon  the 
subject,  but  the}'  provide  a  means  whereby 
his  fundamental  rights  shall  be  vindicated, 
his  freedom  from  arrest  except  on  justifiable 
legal  process  shall  be  secured,  and  arbitrary 
attack  upon  liberty  and  life  shall  be  promptly 
and  effectually  foiled  by  law.  Formally  in 
this  case  the  writ  of  habeas  corpus  was  al- 
lowed. It  is  now  being  tried.  But  what  has 
been  done  by  the  Courts  below  is  to  give  due 
formal  respect  to  the  procedure  of  remedy, 
but  to  deny  the  remedy  itself  by  inferring 
the  repeal  of  those  very  fundamental  rights 
which  the  remedy  was  meant  to  secure.  This 
is  to  allow  the  subjects  of  the  King  by  law  to 
enter  the  fortress  of  their  liberties  onlv  after 
that  fortress  has  been  by  law  destroyed. 

As  will  be  seen  in  a  moment,  it  is  not  that 
the  habeas  corpus  has  been  repealed:  it  is 
not,  as  in  so  many  trying  periods  of  history, 
that  it  has  been  suspended.  There  is  a  repeal 
and  a  suspension  much  more  drastic  than 
that.  There  is  a  constructive  repeal  which 
has,  so  far  as  I  am  aware,  no  parallel  in  our 
annals — a  getting  behind  the  habeas  corpus 
by  an  implied  but  none  the  less  effective  re- 
peal of  the  most  famous  provisions  of  Magna 
Carta  itself.  It  is  well  settled  that  once 
liberation  under  the  writ  has  been  granted 
**the  legality  of  that  discharge  could  never  he 
brought  in  question:"  Cox  v.  Hakes,  15  App. 
Cas.  506,  522;  but  in  pronouncing  judgment 
to  that  effect  Ixyrd  Halsbury  used  language 
which  T  here  adopt  on  the  wider  problem  now 
in  hand:  "Your  Lordships  are  here  de- 
termining a  question  which  goes  very  far 
indeed  beyond  the  merits  of  any  particular 
case.  It  is  the  right  of  personal  freedom  in 
this  country  which  is  in  debate ;  and  I  for  one 
should  be  very  slow  to  Ix^lieve,  except  it  was 
done  by  express  legislation,  that  the  policy  of 
centuries  has  been  suddenly  reversed." 
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[295]  I  go  accordingly  at  once  to  the 
notable  39th  and  40th  chapters  of  Magna 
Carta,  wrung  from  John  in  June,  1215. 

Mr.  McKechnie  (Magna  Carta,  1914  ed.  p. 
375)  translates  them  thus.  His  version  is  of 
set  purpose  literal: 

"XXXIX.  No  freeman  shall  be  taken  or 
[and]  imprisoned  or  disseined  or  in  any  way 
destroyed,  nor  will  we  go  upon  him  nor  send 
upon  him,  except  by  the  lawful  judgment  of 
his  peers  or  [and]  by  the  law  of  the  land. 

*'XL.  To  no  one  will  we  sell,  to  no  one  will 
we  refuse  or  delay,  right  or  justice." 

The  learned  author  justly  observes:  "Its 
object  was  to  prohibit  John  from  resorting 
to  what  is  whimsicallv  known  in  Scotlaud  as 
Meddart  justice.'  It  forbade  him  for  the 
future  to  place  execution  before  judgment." 
And  on  the  words  "nee  super  eum  ibimus  nee 
super  eum  mittemus"  he  remarks  in  the  same 
spirit:  "Their  object  was  to  prevent  John 
from  substituting  violence  for  legal  process. 
.  .  .  He  must  never  again  attack  per  vim 
et  arma  men  unjudged  and  uncondemned." 

If  there  be  any,  my  Lords,  who  in  this 
time  of  storm  and  stress  think  these  chapters 
useless  reading  or  their  lesson  out  of  date,  I 
am  not  of  their  number.  I  remember  the 
penetrating  judgment  of  Hallam  on  that  very 
topic.  After  citing  these  chapters  of  the 
Charter  that  great  author  observes  ("Middle 
Ages,"  6th  ed.  vol.  2,  p.  449)  :  "It  is  obvious, 
that  these  words,  interpreted  by  any  honest 
court  of  law,  convey  an  ample  security  for 
the  two  main  rights  of  civil  society. 
From  the  aera,  therefore,  of  King  John's 
Charter  it  must  have  been  a  clear  princi- 
ple of  our  Constitution  that  no  man 
can  be  detained  in  prison  without  trial. 
Whether  courts  of  justice  framed  the  writ  of 
habeas  corpus  in  conformity  to  the  spirit  of 
this  clause,  or  found  it  already  in  their 
register,  it  became  from  that  aera  the  right 
of  every  subject  to  demand  it.  That  writ, 
rendered  more  actively  remedial  by  the  stat- 
ute of  Charles  II.,  but  founded  upon  the  broad 
basis  of  Magna  Carta,  is  the  principal  bul- 
wark of  English  liberty;  and  if  every  tempo- 
rary circumstances,  or  the  doubtful  plea  of 
political  necessity,  shall  lead  men  to  look  on 
its  denial  with  apathy,  the  most  distinguish- 
ing characteristic  of  our  Constitution  will  be 
'iffaced." 

Speaking  for  myself,  and  again  coming 
hacic  to  the  words  to  be  [296]  construed, 
namely,  "His  Majesty  in  Council  has  power 
during  the  continuance  of  the  war  to  issue 
regulations  for  securing  the  public  safety 
and  the  defence  of  the  realm,"  I  decline  to 
believe  that  Parliament  ever  did  or  intended 
to  do  by  these  words  those  stupendous  things 
— to  remove  "the  two  main  rights  of  civil  so- 
ciety," to  repeal  "the  clear  principle  of  our 
Constitution  that  no  man  can  be  detained  in 


prison  without  trial,"  or  to  efface  "the  most 
distinguishing  characteristic  of  our  Consti- 
tution." 

In  Rex  V.  Darnel  (1627)  3  How.  St.  Tr.  1, 
128,  Coke's  great  argument  had  embraced  the 
famous  proposition:  "I.  No  man  can  be  im- 
prisoned upon  will  and  pleasure  of  any  but  a 
lK)ndman  or  villein.  II.  If  a  freeman  of 
England  might  be  imprisoned  at  the  will  and 
pleasure  of  the  King  or  by  his  command,  he 
were  in  worse  case  even  than  a  villein  .  .  . 
and  III.  A  freeman  imprisoned  without  cause 
is  civilly  dead."  And  in  commenting  on  the 
case  so  staid  an  author  as  Broom  delivers 
himself  (Constitutional  Law,  2d  ed.  p.  223) 
thus :  "This  great  constitutional  remedy  [the 
writ  of  habeas  corpus]  rests  upon  the  common 
law  declared  by  Magna  Carta  and  the  stat- 
utes which  affirm  it;  rests,  likewise,  on  specif- 
ic enactments  ensuring  its  efficiency,  extend- 
ing its  applicability,  and  rendering  more  firm 
and  durable  the  liberties  of  the  people  .  .  . 
and  the  right  to  claim  it  cannot  be  suspended, 
even  for  one  hour,  by  any  means  short  of  an 
Act  of  Parliament." 

How  hollow  and  worthless  to  the  appellant 
is  the  concession  of  a  trial  of  his  writ  of 
habeas  corpus  when  the  basis  of  his  possible 
liberation  is  constructively  denied!  The 
method  is  not  unknown  to  English  history, 
but  history  in  darker  times:  the  method  of 
despotism;  the  tyrannical  fiat  of  the  King  in 
Council;  and  compliance  to  that  as  law\ 

It  brings  back  to  mind  the  constitutional 
struggle  of  1628  and  the  very  language  of  the 
Petition  of  Right :  "And  whereas,"  says  ch.  2, 
"alsoe  by  the  Statute  called  the  Great  Charter 
of  the  Liberties  of  England,  it  is  declared  and 
enacted  that  no  freeman  may  be  taken  or  im- 
prisoned or  be  disseised  of  his  freehold  or 
liberties  or  his  free  customes  or  be  outlawed 
or  exiled  or  in  any  manner  destroyed,  but 
by  the  lawful  judgment  of  his  peeres  or  by 
the  law  of  the  land.  .  .  .  Neverthelesse 
[ch.  5]  against  the  tenor  of  the  said  statutes, 
and  other  [297]  the  good  lawes  and  statutes 
of  your  realme  to  that  end  provided,  divers 
of  your  subjects  have  of  late  been  imprisoned 
without  any  cause  shewed:  And  when  for 
their  deliverance  they  were  brought  before 
your  justices  bj'  your  Majesties  writts  of 
habeas  corpus,  there  to  undergoe  and  receive 
as  the  Court  should  order,  and  their  keepers 
commaunded  to  certifie  the  causes  of  their 
detayner,  no  cause  was  certified,  but  that  they 
were  deteined  by  your  Majesties  speciall  com- 
maund  signified  by  the  Lords  of  your  Privie 
Coimcell,  and  yet  were  returned  backe  to 
severall  prisons  without  being  charged  witli 
any  thing  to  which  they  might  make  aunswere 
according  to  the  lawe.  .  .  .  They  doe 
[ch.  8]  therefore  humblie  pray  your  Most 
Excellent  Majestie  .  .  .  that  no  freeman 
in  anv  such  manner  as  is  before  mencioned  be 
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imprisoned  or  deteined."  Tlie  grant  of  this 
Petition  was  wrung  from  Charles  I.,  and  it 
entered  the  Statutes  of  the  Realm.  And  this, 
too,  this  second  charter  of  liberty,  has  been 
borne  to  the  ground  by  the  tremendous  sweep 
of  an  implied  repeal! 

The  list  need  not  be  enlarged;  it  would  in- 
clude the  Bill  of  Rights  itself. 

But  I  will  venture  to  cite  one  Scotch  Act 
which  ranks  deservedly  higli  as  a  charter 
of  fundamental  liberties  and  a  securitv 
against  prolonged  incarceration  without  being 
brought  to  trial.  It  is  the  Act  of  1701.  It 
was  entitled  "An  Act  for  Preventing  Wrong- 
ful Imprisonment  and  against  Undue  Delay 
in  Trials." 

Scotland  had  been  greatly  exercised  over 
the  excesses  of  arbitrary  power  of  the  later 
Stuarts,  and  liberty  and  life  had  been  ruth- 
lessly sacrificed  to  arbitrary  power.  It  had 
no  Magna  Carta,  no  Habeas  Corpus  Act;  but 
it  had  a  loosely  defined  system  of  making 
application  for  liberation  grounded  on  the 
right  to  be  duly  and  properly  charged,  and  to 
be  tried  with  reasonable  promptitude.  By 
the  Act  of  1701 — not  to  enter  into  details — 
it  was  provided  that  a  person  incarcerated 
could  run  his  letters,  the  effect  being  to 
charge  all  concerned,  both  prosecutor  and 
Courts  of  law,  that  tried  he  must  be  within 
sixty  days,  and  if  not  so  tried  he  must  be  set 
free.  A  further  period  of  forty  days  was  al- 
lowed in  which  new  criminal  letters  could 
run.  Should  that  period  expire  without  the 
trial  having  been  conducted  and  actually 
brought  to  a  verdict,  then  on  the  101st  day 
the  subject  was  free,  and  free  for  ever,  from 
the  charge.  Magistrates  or  gaolers  who  dared 
to  detain  him  were  guilty  of  wrongous 
[298]  imprisonment,  and  for  them  punish- 
ment was  prescribed.  The  Act  has  always 
been  a  prized  constitutional  possession  of  the 
Scottish  people.  This  case  is  English,  but 
for  aught  I  know  there  may  have  been  in 
Scotland  similar  cases:  persons  may  have 
been  interned  there  as  here  for  a  period  of 
eighteen  months  under  a  fiat  of  the  Secretary 
of  State.  And  I  presume  that  that  arbitrary 
act  would  be  defended  under  the  same  argu- 
ment that  constitutional  rights  and  liberties, 
however  fundamental  and  however  prized,  are 
all  under  eclipse,  because  a  regulation  for 
public  safety  and  defence  has  been  expounded 
and  construed  to  mean  a  repeal  of,  inter  alia, 
the  Act  of  1701.  My  Lords,  I  repeat  that  I 
think  this  brief  expression  in  the  recent  Act 
will  not  bear  this  extraordinary  strain. 

Nor  do  I  overstate  the  value  attached  to 
that  statute  even  by  the  most  learned 
authors. 

Burnett  (Treatise  on  Various  Branches  of 
the  Criminal  Law  of  Scotland,  p.  316)  is 
loud  in  praise  of  the  Act.  In  his  commentary 
on  it  he  savs:     "The  objects  indeed  of  this 


statute  are  of  the  first  importance  to  the 
curity  and  happiness  of  every  individual  of 
the  community ;  inasmuch  as  the  injury  of  un- 
just and  illegal  confinement,  while  it  is  often 
the  most  difficult  to  guard  against,  is  in  its 
nature  the  most  oppressive  and  the  most  like- 
ly to  be  resorted  to  by  an  arbitrary  Govern- 
ment." He  re-echoes  the  words  of  Black- 
stone,  saying  that  the  Act  of  1701  may  be 
justly  termed  the  Magna  Carta  of  Scotland. 
And  he  sums  up  his  eulogy  by  observing  that 
the  Act  "may  justly  be  considered  as  more 
favorable  to  the  subject  than  the  boasted 
Habeas  Corpus  Act  of  England."  No  one 
will  accuse  Baron  Hume  of  having  been  the 
enemy  of  vigorous  government.  But  even  he 
says,  apropos  of  the  great  statute  (Com- 
mentaries on  the  Law  of  Scotland  respecting 
Crimes,  vol.  2,  p.  98)  :  "It  is  obvious  that, 
by  its  very  constitution,  every  court  of 
criminal  justice  must  have  the  power  of 
correcting  the  greatest  and  most  dangerous 
of  all  abuses  of  the  forms  of  law, — ^that  of 
the  protracted  imprisonment  of  the  accused, 
imtried,  perhaps  not  intended  ever  to  be 
tried," — (the  very  case  that  is  now  before 
your  Lordships'  House)  "nay,  it  may  be,  not 
informed  of  the  charge  against  him,  or  the 
name  of  the  accuser."  How  strangely  in 
Hume's  ears  would  have  sounded  the  argu- 
ment that  a  law  had  been  passed  giving  power 
to  the  King  in  Council  to  issue  regulations 
for  public  safety  and  defence,  and  that  this 
meant  [299]  the  repeal  of  the  great  Act  itself 
and  the  reintroduction  into  our  Constitution 
and  our  jurisprudence  of  "the  greatest  and 
most  dangerous  of  all  abuses  of  the  forms  of 
law." 

Nor  has  the  refusal  lightly  to  imply  the  re« 
peal  of  laws  and  liberties  fundamental  to 
British  citizenship  been  confined  to  these 
islands.  It  has  been  far  more  widely  extend- 
ed. A  notable  instance  of  this  is  the  case  of 
Sprigg  V.  Sigcau  [1897]  A.  C.  238.  244,  246. 
248,  brought  on  appeal  to  the  Privy  Council 
from  the  Cape  of  Good  Hope.  Sigcau  was 
the  independent  native  chief  of  Pondoland. 
Pondoland  was  in  1894  ceded  to  the  British 
Crown,  and  Sigcau  then  accordingly  became 
one  of  His  Majesty's  subjects.  An  Act  of 
the  Cape  Legislature  was  passed,  and  s.  2 
thereof  provided  that  the  territories  "shall  bo 
subject  to  such  laws  statutes  and  ordinances" 
as  "the  Governor  shall  from  time  to  time  by 
Proclamation  declare  to  be  in  force  in  such 
territories."  This  language  was  indeed  gen- 
eral. 

In  June,  1895,  Sigcau  was  arrested  and  im- 
prisoned by  virtue  of  a  Proclamation  issued 
by  Sir  Hercules  Robinson  as  Governor  that 
"the  said  Sigcau  has  by  his  acts  in  disregard 
and  defiance  of  the  law  rendered  himself  liable 
to  arrest : "  and  there  was  a  proviso  very  much 
on  the  lines  of  the  proviso  in  the  present  case. 
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that  after  inquiry,  "and  in  case  it  may  be 
possible  to  do  8o  without  jeopardy  to  the 
interests  of  the  public  peace  and  order"  the 
(Governor  might  order  release  and  appoint  a 
selected  place  for  the  chief's  residence. 

He  petitioned  the  South  African  Courts, 
and  the  Supreme  Court  of  the  Cape  Colony, 
presided  over  by  Lord  de  Villiers,  ordered  his 
release,  although  this  had  been  opposed  by 
Mr.  Rhodes  as  Prime  Minister  and  Secretary 
for  Native  Affairs  and  by  the  Attorney- 
General  of  the  day  on  the  grounds  of  public 
safety. 

On  appeal  to  the  Privy  Council  this  judg- 
ment was  confirmed  by  one  of  the  strongest 
Judicial  Committees  that  ever  sat.  Lord 
Watson  said :  **Their  Lordships  think  it  suf- 
ficient for  the  disposal  of  this  appeal  to  point 
out  that  the  Proclamation  .  .  .  exceeds 
any  delegated  authority  which  was  possessed 
by  the  Governor  in  two  particulars  which 
constitute  its  leading  features.  It  is  a  new 
and  exceptional  piece  of  legislation,  differing 
entirely  in  character  from  any  of  the  laws, 
statutes  and  ordinances  which  he  is  author- 
ised to  proclaim;  and  it  in  substance  repeals 
the  whole  provisions  of  the  [300]  existing 
law  with,  respect  to  criminal  proceedings,  in 
so  far  as  the  respondent  is  concerned.  Upon 
these  grounds,  their  Lordships  are  of  opinion 
that  the  issue  of  the  Proclamation  was  an 
illegal  and  unwarrantable  act.''  And  the 
liberation  of  Sigcau  was  confirmed.  The  en- 
tire case  as  reported  is  an  instructive  example 
of  the  manner  in  which  the  defence  of  ordi- 
nary and  constitutional  legal  rights  of  a 
British  citizen  ought  to  be  supported  by 
Courts  of*  law  even  in  times  of  stress  as 
against  the  pretensions  of  authority  when 
vested  merely  with  the  authority  of  general 
words  of  power. 

My  Lords,  I  pass  from  the  subject  of  re- 
peal to  the  further  proposition  that  what  has 
been  done  on  the  implication  supposed  is 
alien  to  the  practice  of  the  Constitution. 
On  many  occasions  in  this  island  has  the  at- 
tention of  the  Legislature  been  called  to  the 
subject  of  exceptional  legislation  in  view  of 
foreign  attack,  political  unrest,  or  civil  war. 
And  the  mode  of  dealing  has  been  frank,  firm, 
and  open — namely,  a  temporary  suspension  of 
the  Habeas  Corpus  Act.  When  the  au- 
thority of  the  King  in  Council  was  stretched 
out  to  interfere  with  liberty  or  life  and  to 
undermine  the  securities  thereof  in  Magna 
Carta  and  the  Habeas  Corpus  Acts,  public 
unrest  might  grow,  even  a  dynasty  might  ac- 
celerate its  own  ruin,  but  Parliament  would 
reassert  itself  and  sharply  bring  the  peril  to 
an  end.  But  when  Parliament  itself  devoted 
its  energies  to  the  task  it  took  it  up  in  no 
casual  manner  and  left  its  action  in  no  form 
so  covert  that  the  Bench  had  to  expand  infer- 
entially  its  meaning. 


Blackstone  is  quite  clear  upon  the  practice 
of  the  Constitution  <Comm.  i.  136).  He 
searchingly  treats  the  cases  both  of  liberty 
and  life  as  tests,  both  and  equally,  of  one  and 
the  same  principle,  the  very  principle  whicli 
is  under  scrutiny  in  the  present  case.  '*To 
bereave  a  man  of  life,  or  by  violence  to  confiH- 
cate  his  estate,  without  accusation  or  trial, 
would  be  so  gross  and  notorious  an  act  of 
despotism,  as  must  at  once  convey  the  alarm 
of  tyranny  throughout  the  whole  kingdom. 
But  the  confinement  of  the  person,  by  secretly 
hurrying  him  to  gaol,  where  his  sufferings 
are  unknown  or  forgotten,  is  a  less  public,  a 
less  striking,  and  therefore  a  more  dangerous 
engine  of  arbitrary  government.  And  yet 
sometimes,  when  the  State  is  in  real  danger, 
even  this  may  be  a  necessary  measure.  But 
the  happiness  of  our  Constitution  is,  that  it 
is  not  left  to  the  Executive  power  to  de- 
termine when  the  danger  of  the  State  is  so 
[301]  great,  as  to  render  this  measure  ex- 
pedient. For  it  is  the  Parliament  only,  or 
legislative  power,  that,  whenever  it  sees  prop- 
er, can  authorise  the  Crown,  by  suspending 
the  Habeas  Corpus  Act  for  a  short  and  limited 
time,  to  imprison  suspected  persons  without 
giving  any  reason  for  so  doing." 

It  would  take  too  long  to  enumerate  the 
instances  in  English  history  in  which  this 
course  has  been  followed.  No  instance  was 
advanced  in  argument  when  the  method  was 
not  adopted  but  the  end  reached  by  other 
means.  But  I  will  venture  to  recount  one 
striking  case  in  the  close  of  the  eighteenth 
century — interesting  because  the  cases  of 
England  and  Scotland  were  each  distinctively 
treated,  and  in  both  the  constitutional  rights 
guaranteed  by  statute  were  recognized,  and 
temporary  suspension  and  repeal  were  accom- 
plished, overt  and  express. 

Everyone's  mind  in  Europe  was  stirred  by 
the  events  of  1789  to  1793,  and  the  execution 
of  Louis  XVI.  and  his  queen  in  the  latter 
year  precipitated  parliamentary  action  here. 
But  it  was  careful  action.  In  1794  the  Act 
34  Geo.  3,  was  passed.  It  proceeded  upon 
the  preamble:  ^'Whereas  a  traitorous  and 
detestable  conspiracy  has  been  formed  for 
subverting  the  existing  laws  and  Constitu- 
tion, and  for  introducing  the  system  of 
anarchy  and  confusion  which  has  so  fatally 
obtained  in  France."  It  enacted  for  England 
that  persons  that  are  or  shall  be  in  prison  by 
a  warrant  of  the  King  and  six  Privy 
Councillors,  or  by  warrant  of  a  Secretary,  for 
treason  or  treasonable  practices  may  be  de- 
tained "without  bail  or  mainprize"  till 
February  1,  1795,  and  no  judge  should  re- 
lease them,  "any  law  or  statute  to  the  con- 
trary notwithstanding."  This  was  plain 
language:  it  followed  constitutional  practice; 
for  some  months  and  in  defined  cases  the 
Constitution  was  suspended 
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How  was  Scotland  dealt  with?  In  1707  the 
Union  of  the  Parliaments  had  been  effected; 
but  the  great  Act  of  the  Scotch  Parliament 
in  1701,  was  now,  in  1794,  fully  and  separate- 
ly recogniz«»d.  It  was  enacted  that  the  Act 
made  in  Scotland  in  the  year  of  our  Lord 
1701,  "in  so  far  as  the  same  may  be  construed 
to  relate  to  cases  of  treason  and  suspicion 
of  treason,  be  suspended"  until  the  same  fixed 
date,  namely,  February  1,  1795,  and  then  the 
following  notable  proviso  follows — namely, 
'•Provided  always,  that,  from  and  after  the 
said  first  day  of  February,  one  thousand 
s<.>ven  hundred  and  ninety-five,  [302]  the  said 
persons  so  committed  shall  have  the  benefit 
and  advantage  of  all  laws  and  statutes  any 
way  relating  to  or  providing  for  the  liberty 
of  the  subjects  of  this  realm,  and  that  this 
present  Act  shall  continue  until  the  said  first 
day  of  February,  one  thousand  seven  hundred 
and  ninety -five,  and  no  longer." 

That,  my  Lords,  is  an  ordinary  and  a  fair 
sample  of  our  constitutional  practice,  and  of 
the  express,  the  watchful,  the  clearly  limited, 
and  the  scrupulously  careful  handling  of  our 
fundamental  liberties  whenever  these  are 
meant  to  be  affected.  Judged  in  the  light  of 
that  practice  the  wide  and  entirely  inferential 
construction  of  words  about  regulations  for 
safety  and  defence  which  has  been  adopted  by 
the  Courts  below  seems  to  be  the  last  resort 
of  interpretation  and  to  be  strikingly  con- 
demned. 

And  before  I  leave  the  topic  I  may  ob- 
serve as  bearing  on  the  intention  of  the  Legis- 
lature that  where,  in  this  very  Act  of  1914, 
suspension  or  repeal  or  a  transaction  of  that 
nature  was  truly  meant,  Parliament  knew 
perfectly  well  how  to  accomplish  its  object, 
and  did  so.  Bv  the  second  subsection  of  the 
very  s.  1  which  is  under  construction  it  is 
provided  that  "any  such  regulations  may  pro- 
vide for  the  suspension  of  any  restrictions 
on  the  acquisition  or  user  of  land"  under  the 
Defence  and  other  Acts,  and  may  supersede 
any  enactments,  &c.,  as  to  pilotage.  It  is 
to  mv  mind  inconceivable  that  Parliament, 
expressly  suspending  and  repealing  certain 
laws  about  property  or  pilotage,  should  have 
refrained  from  doing  so,  if  it  had  meant  to 
do  so,  in  the  infinitely  weightier  matters  of 
the  law  and  left  the  suspension  and  repeal 
of  these  to  be  implied.  I  do  not  think  on  ordi- 
nary principles  of  interpretation  such  a 
thing  as  this  vast  suspension  and  repeal  can 
be  inferred  by  law. 

My  Lords,  the  House  is  in  possession  of 
my  construction  of  the  words  giving  power  to 
the  Government  to  make  regulations.  That 
construction  is  simple.  It  does  violence  to  no 
language.  Under  it  regulations  play  their 
useful  and  their  helpful  part.  It  is  entirely 
consistent  with  the  rest  of  the  Act.  It  oper- 
ates no  repeal  of  any  statutes  of  the  realm. 


It  leads  to  no  startling  or  absurd  results  and 
to  no  upheaval  of  constitutional  right. 

In  every  one  of  these  particulars  it  ap- 
pears to  be  in  accord  with  those  principles 
of  the  interpretation  of  statutes  which  are 
eml)edded  in  our  law  and  arc  unquestionable. 

[303]  Differing  as  I  unfortunately  and  re- 
spectfully do  from  your  Lordships,  it  would 
not  be  right  that  I  i^ould  fail  to  add  that  the 
expanded  construction  adopted  by  the  Courts 
below  appears  to  me  in  every  one  of  these  par- 
ticulars to  be  inconsistent  with  those  prin- 
ciples of  interpretation  which  have  been  long 
recognized.  It  is,  I  humbly  think,  not  simple, 
but  strained.  It  is  repugnant  to  the  rest  of 
the  Act.  It  operates  repeal  of  statutes  on 
an  important  and  vast  scale.  It  leads  to 
startling  and  absurd  results  and  to  an  up- 
heaval of  constitutional  right. 

My  reasons  and  exposition  on  each  of  these 
topics  are  before  the  House.  I  do  not  think 
the  application  of  legal  doctrine  to  them  is 
doubtful.  To  that  I  come,  taking  them  in 
their  order. 

In  the  first  place,  my  Lords,  I  strongly  pro- 
test against  the  view  of  the  Courts  below 
of  the  words  of  the  Act  being  taken  as  a 
literal  view.  The  appellant  has  been  (1.) 
interned,  (2.)  without  a  trial,  (3.)  because 
he  is  of  hostile  origin  or  associations.  Par- 
liament never  said  in  words  any  one  of  thoee 
things.  They  are  and  are  alone  inferences 
— inferences  from  the  delegation  of  a  power, 
a  power  to  make  regulations  for  safety  and 
defence.  As  to  what  may  be  done  under  such 
a  power  may  be  matter  of  far-reaching  infer- 
ence or  wide  and  deep  speculation,  but  these 
things  do  not  touch  the  literal  rule,  the  rule 
as  to  grammatical  and  ordinary  sense  of  the 
actual  words  employed  in  the  Act  itself — the 
rule  of  Lord  Wensleydale  in  Grey  v.  Pear- 
son (1857)  6  H.  L.  Cas.  61,  106.  That  rule 
does  not  go  far  in  any  case  of  difficulty;  but, 
in  so  far  as  it  may  be  held  to  have  a  bearing 
on  this  case,  it  leaves  conspicuous  force  to 
the  observation  that  if  Parliament  had  really 
meant  to  sanction  internment  without  trial 
for  the  cause  assigned  it  could  have  said  so 
without  the  slightest  difficulty,  and  not  left 
a  point  which,  I  think,  is  so  fundamental  to 
be  reached  by  inference. 

I  may  add,  my  Lords,  that,  holding  as  T 
do  that  Parliament  never  intended  to  con- 
struct an  instrument  of  violent  and  arbitrary 
power,  but  to  do  a  much  more  helpful  and 
reasonable  thing,  I  should  have  come  to  the 
same  conclusion  even  tliough  the  language 
had  been  much  more  plain  and  definite  than 
it  is.  To  adopt  the  familiar  language  of  I»rd 
Selborne  in  Caledonian  R.  Co.  v.  North  Brit- 
ish R.  Co.  (1881)  6  App.  Cas.  114,  122,  "the 
more  literal  construction  ought  not  to  prevail, 
[304]  if  ,  .  .  .  it  is  opposed  to  the  inten- 
tions of  the  Legislature,  as  apparent  by  the 
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statute ;  and  if  the  words  are  sufficiently  flex- 
ible to  admit  of  some  other  construction  by 
which  that  intention  will  be  better  effectu- 
ated." I  refer  also  on  this  head  to  the  judg- 
ments of  Jesse!  M.  R.  and  James  L.J.  in  Ex 
p.  Walton    (1881)    17  Ch.  D.  746. 

I  turn  from  literal  construction — which  is 
not  this  case — ^to  ask  whether  the  construc- 
tion of  inference  or  implication  is  consistent 
with  or  repugnant  to  the  rest  of  the  Act? 
So  consistent  is  the  interpretation  which  I 
have  ventured  to  put  upon  the  subsection-— 
namely,  that  regulations  are  the  formulation 
of  rules  for  the  citizen's  action  and  conduct, 
in  obedience  to  which  he  shall  be  safe  and  in 
disobedience  to  which  he  shall  on  trial  be 
punished — ^that  all  the  rest  of  the  Act  fits  in 
with  this  and  makes  the  requisite  provisions 
in  great  detail  for  trial  and  punishment  ac- 
cordingly. So  repugnant  is  it  to  the  inter- 
pretation finding  favour  in  the  Courts  below 
— the  interpretation  that  a  power  to  issue 
regulations  for  safety  and  defence  covers 
every  power  over  the  citizens  which  the  Gov- 
ernment may  judge  expedient  for  the  object 
in  view — that  the  entire  remainder  of  the  Act 
becomes  surplusage.  Everything  could  have 
been  done  by  regulation.  And  indeed  it  does 
not  stop  there.  For  nine-tenths  of  the  la- 
bours of  Parliament  are  surplusage:  all 
are  covered  by  the  same  principle;  all  could 
be  covered  by  "regulations."  This  construc- 
tion humbly  appears  to  me  to  be  opposed  to 
legal  principle.  Two  constructions  are  avail- 
able— one  of  harmony  and  consistency,  the 
other  of  overriding  and  repugnancy.  In  my 
view,  in  all  such  cases  it  is  reasonable  and 
according  to  law  that  the  former  be  preferred. 

Upon  the  last  point — namely,  that  the  con- 
struction upheld  implies  a  repeal  of  the  an- 
cient liberties  and  rights  of  our  people  and 
of  statutes  both  south  and  north  of  the  Tweed 
which  have  been  their  protection  in  the  en- 
joyment of  these — your  Lordships  have 
already  had  a  statement  of  my  views.  No 
repeal  like  this,  or  in  this  manner,  at  once 
80  sweeping  and  so  covert,  has  ever  been 
accomplished  in  the  modern  history  of  this 
island.  That  Parliament  should  have  enter- 
tained such  an  intention  of  repeal  I  do  not 
believe;  that  it  would  have  recoiled  from 
putting  such  an  intention  of  repeal  into  words 
I  can  well  understand.  The  law  on  such  a  sub- 
ject is  [305]  beyond  doubt  or  question.  Such 
an  intention  is  the  very  last  resort  of  a 
Court  of  construction. 

Your  T>ordships  have  already  heard  my 
citation  from  Blackstone.  It  holds  the  field. 
It  still  represents,  in  my  opinion,  both  the 
law  of  the  land  and  the  practice  of  the  Con- 
stitution. Both  may  have  been  revolution- 
ized by  the  stupendous  repeal  implied  from 
the  words  of  this  Act.  I  do  not  think  there 
is  any  such  repeal,  either  in  word,  in  implica- 
tion, or  in  intention. 


In  the  latest  edition  of  Maxwell  on  the 
Interpretation  of  Statutes,  p.  2G8,  I  find  the 
law  exactly  as  I  view  it  stated  thus :  "Repeal 
by  implication  is  not  favoured.  A  suflicient 
Act  ought  not  to  be  held  to  be  repealed  by 
implication  without  some  strong  reason.  It 
is  a  reasonable  presumption  that  the  Legisla- 
ture did  not  intend  to  keep  really  contradic- 
tory enactments  in  the  statute-book,  or,  on  the 
other  hand,  to  effect  so  important  a  measure 
as  the  repeal  of  a  law  without  expressing  an 
intention  to  do  so.  Such  an  interpretation, 
therefore,  is  not  to  be  adopted  unless  it 
be  inevitable.  Any  reasonable  construction 
which  offers  an  escape  from  it  is  more  likely 
to  be  in  consonance  with  the  real  intention." 

The  construction  I  have  ventured  to  pro- 
pose appears  to  me  to  be  not  unreasonable, 
but  to  square  with  every  familiar  and  accus- 
tomed canon.  I  think  that  the  judgment  of 
the  Courts  below  is  erroneous,  and  is  fraught 
with  grave  legal  and  constitutional  danger. 
In  my  opinion  the  appeal  should  be  allowed, 
the  regulation  challenged  should  be  declared 
ultra  vires,  and  the  appellant  should  be  set 
at  liberty. 

Lord  Wrenbury. — My  Lords,  the  question 
is  whether  reg.  14b  under  the  Defence  of  the 
Realm  Consolidation  Act,  1014  (5  Geo.  5,  c. 
8),  is  ultra  vires.  I  turn  to  the  Act  at  once 
to  see  what  upon  its  terms  are  the  charac- 
teristics— the  scope,  the  purpose,  the  limits, 
and  the  character — of  the  regulations  which 
the  Act  allows.  I  shall  then  go  on  to  inquire 
whether  the  regulation  in  question  falls  with- 
in them. 

Sect.  1,  sub-B.  I,  of  the  Act  of  1914  is 
an  empowering  section.  It  gives  power  to  His 
Majesty  in  Council  within  a  limit  of  time — 
"during  the  continuance  of  the  present  war" 
— to  issue  regulations  for  a  defined  purpose 
^-"for  securing  the  public  safety  and  the 
[306]  defence  of  the  realm."  It  goes  on  to 
provide  that  the  regulations  may  contain  pro- 
visions "as  to  the  powers  and  duties  for  that 
purpose"  of  certain  stated  administrative 
bodies  and  persons.  It  adds  that  the  regu- 
lations may  authorize  the  trial  in  defined 
ways  and  the  punishment  of  persons  commit- 
ting offences  against  the  regulations,  and  in 
particular  against  any  of  the  provisions  of 
regulations  designed  to  prevent  certain  acts 
or  secure  certain  results  described  under  five 
heads  (a)  to  (e). 

This  is  a  section  (3.)  empowering  the  issue 
of  regulations  for  a  defined  purpose;  (2.) 
providing  machinery  for  effectuating  the  pur- 
pose; (3.)  adding  means  for  enforcing  the 
purpose;  and  (4.)  stating  in  heads  (a)  to 
(c)  particular  instances  of  acts  to  be  pre- 
vented and  results  to  be  secured.  Thus  Nos. 
(2.),  (3.),  and  (4.)  are  subsidiary  provi- 
sions for  illustrating  and  effectuating  the 
dominant  purpose  No.  (1.)* 


408 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


This  Act  repealed  and  consolidated  with 
amendments  two  previous  Acts — ^namely,  4 
&  5  Geo.  5,  c.  29,  and  4  &  5  Geo.  5,  c.  63. 
For  the  present  purpose  the  first  material 
observation  upon  these  is  that  the  consoli- 
dating Act  altered  the  sequence  of  the  lan- 
guage and  enlarged  in  a  material  particular 
the  effect  of  the  Acts  which  it  repealed.  The 
Act  4  &  6  Geo.  5,  c.  29,  did  not  commence, 
as  does  the  Act  now  in  force,  with  the  domi- 
nant words  giving  authority  "to  issue  regu- 
lations for  securing  the  public  safety  and  the 
defence  of  the  realm."  It  commenced  by 
authorizing  regulations  "as  to  the  powers 
and  duties  [of  defined  bodies  and  persons] 
for  securing  the  public  safety  and  the  defence 
of  the  realm."  Upon  the  latter  words  a  con- 
tention might  have  been  open  that  the 
authority  was  only  to  make  regulations  con- 
trolling existing  powers  and  duties.  That  con- 
tention is  not  open  upon  the  words  of  the 
present  Act.  There  is  a  plain  authority  to 
issue  regulations  for  a  purpose.  Those  are 
the  initial  and  dominating  words. 

A  second  material  observation  is  that  the 
Act  now  in  force  extended  the  particular 
instances  which  in  the  former  Act  were  two 
only,  namely,  (a)  and  (&),  by  enlarging  (5) 
and  adding  three  more,  (o),  (d),  and  (e). 
The  additions  enlarge  by  way  of  illustration, 
if  it  were  needed,  the  field  over  which  the 
regulations  may  extend.  For  all  these  (a) 
to  (e)  may  be  included  in  the  regulations. 
The  statute  says  so. 

[307]  So  far  I  am  satisfied — provisionally, 
at  any  rate — that  the  word  "regulations"  in 
this  statute  does  not  connote  something  in 
the  nature  of  a  by-law  or  a  rule  of  procedure 
or  administration,  but  something  much  great- 
er. The  "regulation"  may  create  an  offence, 
e.  g.,  obtaining  information  such  as  mentioned 
in  subclause  (a),  and  may  fix  the  punish- 
ment for  it.    This  is  enactive. 

Looking  further  into  the  statute  I  find  this 
view  of  the  nature  of  a  "regulation"  confirmed 
in  a  manner  beyond  possibility  of  dispute.  A 
"regulation"  may  affect  a  previously  existing 
statute.  For  under  s.  1,  sub-s.  2,  a  "regula- 
tion" may  provide  for  the  suspension  of  re- 
strictions imposed  by  existing  statutory 
enactments.  Again,  under  s.  1,  sub-s.  6,  a 
"regulation"  may  order  the  forfeiture  of 
goods. 

There  is  room  for  difference  of  opinion 
whether  what  I  may  call  legislation  by  devo- 
lution is  expedient;  whether  a  statute  ought 
not  to  be  self-contained;  whether  it  is  de- 
sirable that  a  statute  should  provide  that 
regulations  made  by  a  defined  authority  or  in 
a  defined  matter  shall  themselves  have  the 
effect  of  a  statute.  But  I  think  it  clear  that 
this  statute  has  conferred  upon  His  Majesty 
in  Council  power  to  issue  regulations  which, 


when  issued,  will  take  effect  as  if  they  were 
contained  in  the  statute. 

The  appellant^s  counsel,  however,  argue 
that  an  authority  "to  issue  regulations  for 
securing  the  public  safety  and  the  defence 
of  the  realm"  does  not  authorize  preventive 
detention,  which  is,  they  say,  imprisonment 
without  trial.  They  contend  that  there  must 
be  express  words  where  the  liberty  of  the 
subject  is  to  be  affected;  that  the  general 
words  of  this  statute  are  not  enough.  My 
Lords,  I  find  no  ground  upon  which  this  con- 
tention can  be  supported.  For  instance,  the 
statute  says  in  so  many  words  that  a  regula- 
tion may  prevent  persons  communicating  with 
the  enemy  (subclause  (a)).  What  is  the 
man  to  be  tried  for  before  he  is  so  prevent- 
ed? The  eery  purpose  is  not  to  punish  him 
for  having  done  something  but  to  intercept 
him  before  he  does  it  and  to  prevent  him  from 
doing  it.  What  limit  does  the  statute  place 
upon  the  steps  that  may  be  taken  so  to  pre- 
vent him  ?  There  is  no  limit.  No  doubt  every 
statutory  authority  must  be  exercised  honest- 
ly. There  is,  I  conceive  no  other  limit  upon 
the  acts  that  the  regulations  may  authorize 
to  achieve  the  defined  object. 

[308]  These  being  the  provisions  of  the 
statute,  reg.  14b  is  one  which  provides  that 
where,  on  the  recommendation  of  a  defined 
authority,  "it  appears  to  the  Secretary  of 
State  that,  for  securing  the  public  safety 
or  the  defence  of  the  realm,  it  is  expedient, 
in  view  of  the  hostile  origin  or  associations 
of  any  person,"  to  intern  him  he  may  be 
interned.  The  appellant  is  interned  under 
an  order  made  under  that  regulation.  He 
says  the  result  is  that  the  Habeas  Corpua 
Act  is  in  substance  suspended  when  it  has 
not  been  suspended  in  fact.  This  is  a  com- 
plete misapprehension.  If  his  case  were  that 
he  had  neither  hostile  origin  nor  associations 
he  could  have  his  writ  of  habeas  corpus  oa 
the  ground  that  that  was  so,  and  if  he  estab- 
lished the  fact  he  would  be  discharged.  The 
application  before  your  Lordships  is  for  a 
writ  of  habeas  corpus,  and  the  ground  ad- 
vanced is  that  reg.  14b  is  ultra  vires.  If 
that  were  established  he  would  be  discharged. 
The  Habeas  Corpus  Act  is  in  full  force;  but 
this  statute  and  the  regulations  made  under 
it  have  provided  machinery  for  achieving  in 
a  way  other  than  that  of  suspending  the  Ha- 
beas Corpus  Act  the  preventive  detention  of 
persons  who  are  not  alleged  to  have  commit- 
ted any  offence,  but  whom  it  is  desired  to 
prevent  from  committing  one.  The  regulation 
is,  in  my  judgment,  one  within  the  authority- 
given  by  the  Act.  The  contention  that  it  is 
ultra  vires  fails.  It  results  that  this  appeal 
should  be  dismissed  with  costs. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 


]fOTE« 

Iat«minettt  of  Perflon  of  Hortilo  OTigitt 
or  Assoolatton. 


In  the  reported  case  it  is  held  that  under 
the  British  Defense  of  the  Realm  Consolida- 
tion Act,  which  provides  that  the  King  in 
Council  has  power  during  the  continuance 
of  the  present  war  to  issue  regulations  lor 
securing  the  public  safety  and  the  defense  of 
the  realm.  Parliament  has  conferred  the  pow- 
er to  make  an  order  for  the  internment  of  a 
person  of  hostile  origin  or  association. 

There  is  apparently  but  one  case  other  than 
the  reported  case  dealing  with  the  internment 
of  a  citizen  because  of  his  hostile  origin  or 
association.  In  Johnson  v.  Jones,  44  111.  142, 
92  Am.  Dec.  159,  the  facts  were  stated  by  the 
court  as  follows:  "This  was  an  action  of 
trespass  brought  by  Madison  T.  Johnson 
against  J.  Russell  Jones,  Elihu  B.  Washburne, 
John  C.  Hopkins,  Oliver  P.  Hopkins  and 
Kradner  Smith.  The  declaration  alleges  that 
on  the  28th  day  of  August,  1862,  in  the  county 
of  Jo  Daviess^  and  state  of  Illinois,  the  de- 
fendants with  force  and  violence  assaulted 
and  arrested  the  plaintiff,  and  conveyed  him 
on  board  the  railway  cars;  that  they  trans- 
ported him  by  the  cars  to  Chicago  where  they 
restrained  him  of  his  liberty  for  the  space 
of  two  days;  that  they  then  conveyed  him  by 
force  to  the  city  of  New  York;  that  he  was 
there  imprisoned  in  Fort  Lafayette  for  the 
space  of  two  months;  that  he  was  then  taken 
to  Fort  Delaware,  in  the  state  of  Delaware, 
where  he  was  imprisoned  for  the  further  space 
of  three  months,  when  he  was  set  at  liberty 
without  trial  or  examination  or  any  offense 
being  charged  against  him.  All  the  defend- 
ants pleaded  not  guilty.  The  defeadants 
Jones,  Hawkins  and  Hopkins  also  filed  special 
pleas,  in  which  they  set  up  the  then  existence 
of  the  rebellion,  and  aver  that  the  plaintiff 
was  an  active  member  of  a  disloyal  secret 
society  known  as  the  'Knights  of  the  Golden 
Circle';  that  this  society  was  in  league  and 
sympathy  with  the  rebels,  and  was  a  co-oper- 
ating branch  of  the  rebellion  in  the  northern 
States,  and  plotting  with  the  rebels  for  the 
overthrow  of  the  government;  and  that  said 
plaintiff  was  deeply  engaged  in  aiding  said 
society  in  their  treasonable  purposes,  and 
was  in  fact  levying  war  against  the  United 
States.  The  pleas  further  aver  that  the  de- 
fendant Jones  was  at  that  time  United  States 
marshal  for  the  northern  district  of  Illinois, 
and  that  said  defendants  Hawkins  and  Hop- 
kins were  his  deputies;  that  as  such  marshal 
he  was  ordered  by  the  President  of  the  United 
States  to  arrest  said  plaintiff,  as  a  measure 
proper  for  the  suppression  of  the  rebellion, 
and  convey  him  to  Fort  Lafayette;  and  that 
he  did  so  arrest  him  and  convey  him  to  said 
fort  in  a  comfortable  manner,  and  there  deliv- 
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ered  him  to  the  custody  of  the  officer  in  com- 
mand of  said  fort,  after  which  time  the  plain- 
tiff was  not  in  the  custody  of  the  defendant." 
Holding  that  the  plaintiff  could  not  be  arrest- 
ed and  held  as  a  prisoner  of  war,  the  court 
said:  "The  plaintiff,  if  guilty  of  these  of- 
fenses, merited  not  only  the  condemnation 
of  all  loyal  and  honorable  men,  but  the 
severest  legal  punishment.  On  the  17th  of 
July,  1862,  which  was  prior  to  his  arrest. 
Congress  had  passed  a  law  designed  to  reach 
cases  of  this  character.  The  act  authorized 
imprisonment  not  exceeding  ten  years,  and 
a  fine  not  exceeding  ten  thousand  dollars,  in 
the  discretion  of  the  court,  to  be  pronounced 
against  any  person  found  guilty  of  giving 
aid  and  comfort  to  the  rebels.  Under  this 
law  a  warrant  might  have  been  sued  out  in 
legal  form  against  the  plaintiff,  by  virtue 
of  which  the  marshal  could  have  arrested  him 
and  delivered  him  into  the  custody  of  the  law 
for  trial  in  the  United  States  Court  for  the 
Northern  District  of  Illinois.  But  do  these 
offenses,  charged  in  these  pleas,  make  the 
plaintiff  a  belligerent,  to  be  captured  and 
held  as  a  prisoner  of  war?  If  the  plaintiff 
was  a  belligerent,  as  insisted  by  the  defend- 
ant's counsel,  the  order  of  the  President  was 
wholly  unnecessary  to  authorize  the  arrest. 
Any  soldier  has  the  right,  in  time  of  war, 
to  arrest  a  belligerent  engaged  in  acts  of 
hostility  toward  the  government,  and  lodge 
him  in  the  nearest  military  prison,  and  to 
■use  such  force  as  may  be  necessary  for  that 
purpose — even  unto  death.  This  is  the  law 
of  war,  to  which  the  defendants  appeal  for 
their  justification.  Have  counsel  considered 
to  what  this  theory  of  belligerency  among 
our  own  citizens  would  have  led,  if  reduced 
to  practical  application  in  the  late  war?  It 
is  however  a  contradiction  in  terms  to  speak 
of  a  citizen  of  a  loyal  state,  remaining  in  such 
state,  and  not  engaged  in  the  war,  as  a 
belligerent.  A  belligerent  is  a  subject  of  the 
hostile  power,  and  his  character,  in  that  re- 
gard, depends  upon  that  of  the  community  to 
which  he  belongs.  In  the  case  of  Ex  parte 
Milligan,  recently  decided  in  the  Supreme 
Court  of  the  United  States,  the  same  point 
was  made,  and  set  at  rest  by  the  court  in 
the  following  language:  'But  it  is  insisted 
that  Milligan  was  a  prisoner  of  war,  and 
therefore  excluded  from  the  privileges  of  the 
statute.  It  is  not  easy  to  see  how  he  can  be 
treated  as  a  prisoner  of  war,  when  he  lived 
in  Indiana  for  the  past  twenty  years,  was 
arrested  there,  and  had  not  been,  during  the 
late  troubles,  a  resident  of  any  of  the  states 
in  rebellion.  If,  in  Indiana,  he  conspired 
with  bad  men  to  assist  the  enemy,  he  is  pun- 
ishable for  it  in  the  courts  of  Indiana;  but, 
when  tried  for  the  offense,  he  cannot  plead 
the  rights  of  war;  for  he  was  not  engaged  in 
legal  acts  of  hostility  against  the  govern- 
ment, and  only  such  persons,  when  captured, 
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are  prisoners  of  war.  If  he  cannot  enjoy 
the  immunities  attaching  to  the  character  of 
a  prisoner  of  war,  how  can  he  be  subject  to 
their  pains  and  penalties?'  .  .  .  This  is 
decisive  authority  as  to  whether  the  plaintiff 
in  the  present  case  can  be  considered  as  hav- 
ing been  arrested  and  imprisoned  as  a  bel- 
ligerent or  prisoner  of  war.  The  principle 
indeed  had  already  been  settled  by  the  same 
court  in  the  prize  cases  above  quoted,  where 
they  held  that  all  persons  residing  in  the 
rebel  states,  whose  property  might  be  used 
to  support  the  hostile  power,  were  liable  to 
be  treated  as  enemies  without  reference  to 
their  personal  loyalty.  This  is  the  settled 
<loctrine,  that  the  status  of  any  person,  as 
to  the  question  of  belligerency,  depends  upon 
his  citizenship  or  nationality.  The  late  re- 
bellion grew  to  such  consistency  and  magni- 
tude, that  our  own  as  well  as  foreign  gov- 
ernments recognized  the  people  of  the  rebel 
states  as  belligerents,  but  the  citizen  and  res- 
ident of  a  northern  state  did  not  become 
a  belligenent,  whatever  may  have  been  his 
sympathies,  or  however  wicked  his  plots.  So 
far,  then,  as  it  is  sought  to  justify  the  arrest 
of  the  plaintiff  by  assuming  that  he  was  ar- 
rested as  a  belligerent,  and  held  as  a  pris- 
oner of  war,  the  argument  is  untenable.  He 
was  not  a  prisoner  of  war." 

The  internment  of  alien  enemies  is  con- 
sidered in  the  note  to  Daunler  Co.  v.  Conti- 
nental Tyre,  etc  Co.  Ann.  Cas.  1917C  170. 
As  to  the  power  of  the  military  authorities  in 
the  enforcement  of  martial  law  to  try  and 
imprison  citizens  guilty^  of  specific  overt  acts, 
see  the  note  to  State  v.  Brown,  Ann.  Cas. 
1914C  1. 


HOBBS  ET  All. 

V. 

HINTON  FOUKDBT,  MACHINE  AND 
PLUMBING  COMPANY. 

West  Virginia  Supreme  Court  of  Appeals — 

June  9,  1914. 

74  W.  Va,  443;  S2  S.  E.  267. 


Infants    —    Contraots    —    Voidable    or 
Void. 

Contracts  by  minors  are  generally  not 
void,  but  voidable  only,  and  may  be  ratified 
or  disaffirmed  after  majority. 

Ratiflcation  of  Infant  •—  Wliat  Constl- 
tntes. 

While  ratification  is  generally  a  question 
of  intention,  the  purpose  to  ratify  need  not 
be   expressly    declared.     Such    purpose    may 


be,  and  ordinarily  is,  inferred  from  the  free 
and    voluntary    acts    of    the    party    to    be 
charged,  althougli  he  may  not  have  in  mind 
any  definite  intent  or  purpose  to  ratify. 
[See  18  Am.  St.  Rep.  659,  689.] 

Same. 

To  effectuate  a  ratification,  however,  the 
acts  must  be  inconsistent  with  any  other  pur- 
pose, as  where,  after  attaining  his  majority, 
he  retains  and  for  an  unreasonable  length  of 
time  enjoys  the  beneficial  use  of  property 
purchased  while  a  minor,  or  exercises  such 
acts  of  ownership  over  it  as  clearly  evince  a 
purpose  to  ratify. 

Same. 

Whether  he  acts  within  a  reasonable  time 
after  full  age,  and  what  acts  constitute  a 
ratification,  are  ordinarily  questions  of  fact 

Time  for  Disalftrmanoe  by  Infant. 

While  much  depends  upon  tlie  promptitude 
with  which  acts  are  performed  by  way  of 
confirmation  or  disaffirmance  after  attaining 
full  age,  no  time  has  been,  or  in  the  nature 
of  things  can  be,  definitely  fixed  as  alike 
applicable  to  all  cases. 

[See  note  at  end  of  this  case.] 

Same. 

An  infant's  contract,  wholly  consummated 
by  him  before  or  after  full  legal  age,  re- 
quires more  prompt  action  and  a  less  degree 
of  confirmatory  conduct  than  one  not  thus 
performed. 

[See  note  at  end  of  this  case.] 

Same. 

The  retention,  for  three  months  after  full 
age,  of  possession  of  property  purchased  by 
an  infant,  his  enjoyment  of  the  beneficial 
use  thereof,  payment  of  part  of  the  consid- 
eration therefor,  and  his  offer  for  sale  of 
part  thereof  do  not  preclude  right  to  dis- 
affirm or  authorize  the  inference  of  an  in- 
tention to  ratify. 

[See  note  at  end  of  this  ease.] 

Effect  of  Disattm&anoe  -«  Disokari^  of 
Seonritj. 

A  disaffirmance  after  full  age  of  a  con- 
tract made  while  an  infant,  and  a  return, 
or  offer  to  return,  to  the  vendor  of  the  prop- 
erty purchased,  will  effect  the  discharge  of 
a  trust  lien  given  to  secure  payment  of  the 
consideration,  and  to  acquit  both  principal 
and  surety  therefrom. 

(Syllabus  by  Court.) 

Appeal  from  Circuit  Court,  Summem 
county. 

Action  by  T.  E.  Hobbs  et  al.,  plaintiffs, 
against  H  in  ton  Foundry,  Machine  and  Plumb- 
ing Company  et  al.,  defendants.  Judgment 
for  plaintiffs.  Defendants  appeal.  The  facts 
are  stated  in  the  opinion.    Affdimed. 

A.  D.  Daly  for  appellants. 

E.  C.  Eagle  and  U.  A,  Bolin  for  appellees. 

[445]  Lynch,  J. — ^Does  one  who,  while  a 
minor,     purchases     personal     property,    and 
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thereafter  and  for  three  months  next  ensuing 
his  majority  uses  and  operates  it  in  the  con- 
duct of  a  foundry  and  plumbing  business, 
taking  unto  himself  the  profits,  if  any,  arising 
therefrom,  advertises  it  for  sale  but  sells  no 
part  of  it,  pays  part  of  the  consideration 
therefor  and  a  rental  on  a  building  leased 
to  him  by  the  seller,  thereby  ratify  his  con- 
tract, and  bind  himself  to  pay  the  residue  of 
the  couhideration  ?  Or  may  be,  notwithstand- 
ing the^e  acts  on  his  part,  subsequently  dis- 
affirm the  contract,  and  thereby  exonerate 
himself  from  further  liability  thereon?  If  sa, 
does  his  disaffirmance  operate  to  discharge 
the  lien  of  a  deed  of  trust  by  himself  and 
wife  and  a  brother  to  secure  the  payment  of 
the  consideration  and  rental  payable  under 
the  contract  and  leasehold  ?  A  proper  answer 
to  each  of  these  inquiries  determines  the 
issues  involved  in  this  cause. 

On  April  17,  1911,  T.^E.  Hobbs,  then  a 
minor,  purchased  of  the  Hinton  Foundry, 
Machinery  and  Plumbing  Company  its  ma- 
chinery and  plumbing  outfit.  The  considera- 
tion therefor,  and  the  rental  on  the  building 
in  which  the  property  waa  then  located  and 
used,  was  secured  by  a  deed  of  trust  by  plain- 
tiff, his  wife  (also  then  a  minor)  and  his 
brother  on  the  machinery  and  appliances  and 
on  undivided  interests  in  a  lot  in  the  town 
ol  Hinton,  plainti£f  alone  signing  the  note 
thus  secured. 

From  the  date  of  the  purchase  until  Sep- 
tember 1,  1911,  plaintiff  used  the  property  in 
the  operation  of  a  general  foundry  and 
plumbing  business,  contracting  for  work  ap- 
pertaining to  such  business,  and  taking  to 
himself  the  profits,  if  any,  arising  from  the 
conduct  thereof;  he  also  paid  part  of  the 
original  purchase  price,  and  the  rental  as  it 
became  due,  advertised  part  of  tiie  property 
for  sale  but  did  not  sell  any  of  it,  and  in 
addition  purchased  and  operated  with  it 
other  like  machinery  and  appliances.  But  on 
September  1,  1911,  by  notice  in  writing  duly 
served,  the  notified  defendant  of  his  disaffirm- 
ance of  the  contract,  offered  to  return  the 
property  purchased  of  it,  and  demanded  a 
cancellation  of  the  note  and  trust  deed. 

[446]  With  few  exceptions  not  necesaary 
to  be  noted  here,  the  contracts  of  infants  are 
voidable,  and  not  void.  Blake  v.  Hollands- 
worth,  71  W.  Va.  388,  76  S.  E.  814,  43  L.R.A. 
(N.S.)  714.  But  whether  an  infant  should, 
within  a  reasonable  time  after  arriving  at 
full  age,  to  some  affirmative  act  indicative  of 
an  intention  on  his  part  to  repudiate,  we  are 
not  now  called  upon  to  decide,  because  of 
plaintiff's  notice  and  offer;  though  whether 
he  acted  within  a  reasonable  time  does  be- 
come an  important  inquiry  in  connection  with 
the  facts  recited,  which,  according  to  defend- 
ant's contention,  operated  as  a  ratification 
prior  to  the  service  of  such  notice. 
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While  ratification  is,  generally  speaking,  a 
question  of  intention,  it  is  not  essential  that 
the  purpose  to  ratify  shall  be  expressly  de- 
clared. It  may  be,  and  ordinarily  is,  inferred 
from  the  free  and  voluntary  acts  and  conduct 
of  the  party  sought  to  be  charged,  although 
at  the  time  he  may  not  have  had  in  mind 
any  definite  idea  or  purpose  of  ratification. 
But,  to  effectuate  a  ratification,  his  acts, 
words  or  conduct  must  be  inconsistent  with 
any  other  purpose;  as  where,  after  arriv- 
ing at  age,  he  retains  for  an  unreasonable 
length  of  time  the  property  purchased  by 
him  while  in  infancy,  or  uses  it  as  his  own, 
or  exercises  such  acts  of  ownership  over 
it  as  clearly  evinces  a  purpose  to  ratify. 
McCarty  v.  Carter,  49  111.  53,  95  Am.  Dec. 
572;  Dixon  v.  Merritt,  21  Minn.  196;  Turner 
v.  Gaithcr,  83  N.  C,  367,  35  Am.  Rep.  574; 
Mustard  v.  Wohlford,  15  Grat.  (Va.)  329,  76 
Am.  Dec.  209.  Wliether  he  acts  within  a  rea- 
sonable time  after  full  age,  and,  if  he  does, 
what  acts  constitute  a  confirmation  of  con- 
tracts made  in  infancy,  are  questions  of  fact, 
to  be  determined  in  the  usual  manner,  either 
by  a  jury  under  proper  instruction  or  by  the 
chancellor  when  properly  submitted  to  him. 
Durfee  v.  Abbott,  61  Mich.  471,  28  N.  W. 
621;  Irvine  v.  Irvine,  9  Wall.  617,  19  U.  S. 
(L.  ed.)  800. 

While  much  depends  upon  the  promptitude 
with  which  acts  are  performed  by  way  of 
ratification  or  disaffirmance  after  attaining 
liis  majority,  no  period  of  time  generally  ap- 
plicable in  all  cases  has  been,  or  in  the  nature 
of  things  can  ever  be,  definitely  fixed.  The 
acts  and  conduct  relied  on  for  confirmation, 
and  the  reasonableness  of  the  time,  must  be 
determined  from  the  facts  and  circumstances 
of  each  particular  case;  for  what  may  be  a 
reasonable  time,  and  what  a  ratification, 
[447]  under  some  conditions,  may  be  unrea- 
sonable and  insufficient  under  other  condi- 
tions. An  infant's  contract  whollv  consum- 
mated  by  him  either  before  or  after  full 
legal  age  requires  more  prompt  action  and  a 
less  degree  of  confirmatory  conduct  than  one 
not  fully  performed  by  him,  as  in  this  case; 
for  as  to  plaintiff  the  contract  remains  ex- 
ecutory, though  executed  by  defendant.  A 
like  distinction  is  noted  and  upheld  between 
sales  to  infants  and  sales  by  them,  and  be- 
tween conveyances  of  their  lands  and  pur- 
chases of  land  by  them.  For  if,  after  full 
age,  one,  who  while  a  minor  sells  lands  be- 
longing to  him,  stands  by  an  unreasonable 
length  of  time,  and  without  notice  or  warn- 
ing of  an  intention  to  repudiate  hi«  contract 
or  deed,  sees  his  vendee  make  valuable  im- 
provements on  the  land,  he  will  thereby  estop 
himself  from  the  assertion  of  a  right  to  annul 
the  contract  or  deed  and  to  demand  a  rescin- 
sion  and  reconvevance.  These  distinctions 
are  discussed  in  Gillespie  v.  Bailey,   12  W. 
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Va.  70,  29  Am.  Rep.  445,  and  Blake  v.  Hol- 
landsworth,  supra. 

Did  plaintiff  act,  or  fail  to  act,  within  a 
reasonable  time  after  June  3,  IQll?  Or  did 
lie,  by  his  acts  and  conduct  thereafter  and 
before  notice  to  the  defendant,  preclude  right 
to  disaffirm?  These  are  questions  so  insepa- 
rable that  both  may  to  some  extent  be  prop- 
erly treated  and  answered  together.  In  Hook 
V.  Donaldson,  9  Lea  (Tenn.)  66,  a  delay  of 
four  years  was  held  unreasonable,  while  in 
Gaskins  v.  Allen,  137  N.  C.  426,  49  S.  E.  919, 
a  delay  of  three  years  was  deemed  reasonable. 
In  Green  v.  Wilding,  59  la.  679,  13  N.  W. 
761,  44  Am.  Rep.  696,  and  Kline  v.  Beebe, 
6  Conn.  494,  a  delay  of  four  years  was  held 
unreasonable.  But  payment,  four  months 
after  full  age,  of  part  of  the  consideration 
for  land  purchased  while  an  infant,  does  not 
alone  imply  a  ratification.  Rapid  Transit 
I^nd  Co.  V.  Sandford,  24  8.  W.  (Tex.)  587. 
Acknowledgment  of  the  validity  of  the  debt 
and  oral  promise  to  pay  it  are  insufficient. 
Whitney  v.  Dutch,  14  Maas.  457,  7  Am.  Dec. 
229;  Hinely  v.  Margarita,  3  Pa.  St.  428; 
Hatch  V.  Hatch,  60  Vt.  160,  13  Atl.  791. 
Nor  does  part  payment  of  the  debt  alone  con- 
stitute a  legal  affirmance.  Kendrick  v.  Xeisz^ 
17  Colo.  508,  30  Pac.  245.  See  also  Barnaby 
V.  Barnaby,  1  Pick.  (Mass.)  221,  where  after 
majority  he  paid  rent  arrearages  previously 
due.  Mere  inactivity  is  insufficient.  Thomas 
V.  PuUis,  56  Mo.  211. 

[448]  These  eases  sustain  ratification  of 
contracts  made  in  infancy,  where  after  ma- 
jority he  continued  in  the  possession,  use 
and  enjoyment  and  exercising  acts  of  owner- 
ship inconsistent  with  an  intention  to  dis- 
affirm: Boody  ▼.  McKenney,  23  Me.  517, 
where  it  seems  the  property  was  personalty, 
only  a  small  part  of  which  came  into  his 
possession  after  majority,  but  which  he  re- 
tained for  three  years  and  then  sold,  the 
residue  having  been  consumed  or  otherwise 
disposed  of  during  his  minority;  Fills  v.  Al- 
ford,  64  Miss.  8,  1  So.  155,  where  an  infant 
exchanged  his  for  other  lands  which  she  occu- 
pied and  used  for  9  years  after  full  age; 
Luce  V.  Jestrab,  12  N.  D.  648,  97  N.  W.  848, 
where  an  infant  purchased  and  for  nine 
months  after  majority  retained  possession  of 
a  team  of  horses,  using  them,  and  twice  prom- 
ised to  pay  the  note  executed  by  him  there- 
for: Lawson  v.  Lovejoy,  8  Greenl.  (Me.)  406, 
23  Am.  Dec.  526,  where  the  facts  were  similar 
to  those  in  the  Luce  case;  Robinson  v.  Hos- 
kins,  14  Bush  (Ky.)  393,  where  infant  pur- 
chased a  horse  which  after  majority  he  sold, 
and  appropriated  to  use  the  proceeds  thereof; 
Boyden  v.  Boyden,  9  Mete.  (Mass.)  519, 
where  the  infant  purchased  goods  (not  nec- 
essaries) on  credit,  and  retained  and  used 
them   an    unreasonable   time    (duration  not 


noted),  without  offer  to  teatore  or  notice  of 
disaffirmance:  Cheshire  v.  Barrett,  4  McCord 
L.  (S.  C.)  241,  17  Am.  Dec.  735,  where  infant 
purchased  a  horse,  and  sold  it  after  his  ma- 
jority. A  suit  for  specific  performance  is  a 
ratification.    Carrell  v.  Potter,  23  Mich.  377. 

But  while,  in  the  case  under  consideration, 
the  acts  on  which  defendant  relies  for  con- 
firmation consist  only  in  the  retention  by 
plaintiff  for  three  months  after  full  age  of 
the  property  sold  to  him,  and  the  beneficial 
use  and  profits  derived  from  it  during  that 
period,  payment  of  part  of  the  consideration 
therefor  and  of  rent  accruing  under  the  lease, 
and  offering  the  property  for  sale  but  not 
selling  or  otherwise  disposing  of  it,  cannot 
so  far  operate  to  defendant's  prejudice  as  to 
warrant  the  conclusion  either  that  plaintiff' 
delayed  his  disaffirmance  an  unreasonable 
length  of  time,  or  that  his  acts  authorised 
the  inference  of  an  intention  to  ratify  or 
amounted  to  a  ratification  of  the  contract; 
especially  since  it  appears,  at  least  it  is  not 
denied  or  alleged,  that  plaintiff  offered  to 
restore  to  defendant  the  property,  which  so 
far  as  disclosed  virtually  remains  in  ^e  same 
condition  as  at  the  [449]  date  of  the  contract. 
And,  while  by  the  decree  complained  of  the 
defendant  waa  required  to  refund  part  of  the 
consideration  paid  to  it,  plaintiff  was  virtu- 
ally required  to  pay  defendant  the  rent  due 
under  the  leasehold  to  September  1,  1911,  the 
date  of  plaintiff's  notice  of  disaffirmance. 

That  a  contract  made  by  an  infant  may 
be  repudiated  by  him  after  he  attains  his 
majority  is,  of  course,  elementary.  It  is  not 
questioned  here.  Nor  is  his  right  to  disaffirm 
within  a  reasonable  time  after  his  majority. 
Having  that  right,  and  exercising  it,  as  he 
did,  within  three  months  from  the  time  he 
could  legally  act  by  way  of  confirmation  or 
repudiate,  we  cannot  say  the  time  was  un- 
reasonably prolonged,  or  that  plaintiff's  acts 
indicated  an  intention  on  his  part  to  ratify- 
his  purchase.  This  conclusion  is  reached 
without  any  intention  to  assert  or  deny  the 
application  to  the  facts  of  this  case  of  clause 
2,  §  1,  ch.  98,  Code,  cited  but  not  argued. 

Does  the  discharge  of  T.  E.  Hobbs  from 
further  liabilitv  on  his  contract  also  dis- 
charge  the  trust  lien  by  his  coplaintiffs? 
While  the  rule  seems  well  established  that, 
although  the  principal  in  a  note  for  the  pay- 
ment of  money  may  be  discharged  because  of 
his  minority  at  the  date  thereof,  the  surety 
remains  liable,  it  is  nevertheless  not  without 
exception.  To  apply  it  to  the  facts  of  this 
case  would  be  inequitable  and  unjust;  for 
where  the  consideration  for  which  liability 
was  incurred  has  totally  failed,  the  surety  is 
discharged.  In  that  event,  the  promisee  can- 
not have  relief  against  either  principal,  or 
surety,  even  if  both  were  otherwise  legally- 


HOBBS  V.  HINTON 

74  w. 

bound.  Story,  Billa,  §  184.  If  by  a  disaf- 
firmance of  an  infant's  contract  his  vendor 
recovers  the  property,  the  suretyship  is  there- 
by extinguished.  Baker  v.  Kennett,  54  Mo. 
S3.  He  cannot  have  a  recovery  on  the  obli- 
gation to  pay,  and  at  the  same  time  the  prop^ 
erty  for  which  it  was  assumed.  The  same 
court  in  Patterson  v.  Cave,  61  Mo.  439,  held 
the  surety  of  an  infant  released,  though  the 
note  in  suit  was  negotiable,  but  had  passed 
by  delivery  and  not  by  endorsement  to  the 
plaintiff.  Also  in  Keokuk  County  State 
Bank  v.  Hall,  106  la.  640,  76  N.  W.  832,  the 
court  held  ''a  surety  on  a  promissory  note  of 
a  minor  is  not  liable  thereon  where  the  minor 
upon  attaining  majority  disaffirmed  the  con- 
tract and  returned  the  property  for  the  pur- 
chase price  of  which  the  note  was  given." 
That  defendant  in  this  [460]  case  is  now 
without  possession  of  the  property  sold  by 
him  to  the  plaintiff,  solely  because  he  refused 
to  accept  it  when  tendered  by  plaintiff,  does 
not  now  avail  against  W.  C.  Hobbs  or  plain- 
tiff^s  wife,  both  of  whom  joined  as  grantors 
in  the  trust  deed,  but  not  as  makers  of  the 
note  thereby  secured.  As  plaintiff's  wife  and 
brother  thus  joined  in  the  trust,  the  first  to 
pass  her  inchoate  right  of  dower,  the  second 
to  bind  his  one  eighth  interest  in  the  real 
estate  conveyed,  they  did  not  improperly 
unite  as  coplaintiffs  with  T.  £.  Hobbs  to 
annul  the  deed.  Sandusky  v.  West  Fork  Oil, 
etc.  Co.  63  W.  Va.  260,  59  S.  E.  1082;  Coff- 
man  v.  Hope  Natural  Gas  Co.  74  W.  Va.  57, 
81  S.  E.  576. 

Finding  no  error,  we  affirm  the  decree  from 
which  defendant  has  appealed. 

AflBrmed. 


KOTE. 

Wluit  Conatitiites  Reasonable  Time  for 
Infant  to  Disalftrm  Contract  after 
Majoritj. 

Generally,   413. 

Periods  of  Time  Held  Reasonable,  413. 

Periods  of  Time  Held  Unreasonable,  414. 


Generally. 

It  is  the  purpose  of  this  note  to  review  the 
decisions  passing  on  the  question  what  con- 
stitutes a  reasonable  time  for  an  infant  to 
disaffirm  sl  contract,  other  than  a  deed,  after 
majority.  For  a  discussion  of  what  consti- 
tutes a  reasonable  time  after  majority  for 
the  disaffirmance  of  an  infant's  deed,  see  the 
note  to  lanning  v.  Brown,  Ann.  Cas.  1912C 
772. 

\Miat  constitutes  a  reasonable  time  within 
which  a  contract  made  by  a  person  while  an 
infant  may  be  disaffirmed  by  him  after  his 
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attainment  of  the  age  of  majority  la  to  be 
determined  from  the  facts  and  circumstances 
of  each  particular  case.  See  the  reported 
case  and  cases  cited  throughout  the  note.  It 
has  been  said  that  the  reasonable  time  within 
which  to  disaffirm  a  contract  concerning  land, 
is  such  time  after  the  minor  making  the  con- 
tract reaches  his  majority,  as  a  person  of 
ordinary  prudence  and  diligence  would  re- 
quire in  which  to  disaffirm  the  contract  under 
the  same  or  similar  circumstances.  Havard 
V.  Carter-Kelly  Lumber  Co.  (Tex.)  181  S.  W. 
756.  And  the  determination  of  the  question 
is  ordinarily  one  for  the  jury.  Walker  v. 
Pope,  101  Ga.  666,  29  S.  E.  8;  Wiley  v.  Wil- 
son, 77  Ind.  696;  Havard  v.  Carter-Kelly 
Lumber  Co.  (Tex.)  181  S.  W.  766.  And  see 
the  reported  case.  Compare  Murray  v.  Mc- 
Kenzie,  23  Ont.  L.  Rep.  287,  21  Ann.  Cas. 
968,  18  Ont.  W.  Rep.  747.  However,  the 
question  may  be  one  of  law  under  some  cir- 
cumstances. Gannon  v.  Manning,  42  App. 
Cas.  (D.  C.)  206. 

The  doctrine  that  the  time  within  which  a 
person,  who  has  made  a  contract  while  an 
infant,  may  disaffirm  the  contract  after  his 
arrival  at  the  age  of  majority,  is  to  be  deter- 
mined by  analogy  to  the  statute  of  limita- 
tions, has  received  some  support.  Bozeman 
V.  Browning,  31  Ark.  364;  Chicago  Telephone 
Co.  V.  Schulz,  121  111.  App.  673;  Highland  v. 
Tollisen,  76  Ore.  678,  147  Pac.  668.  See  also 
Meriweather  v.  Herran,  8  B.  Mon.  (Ky.)  162. 
In  other  cases,  however,  that  doctrine  has 
been  denied.  Wallace  v.  Lewis,  4  Har.  (Del.) 
80;  Wiley  v.  Wilson,  77  Ind.  696.  In  Wal- 
lace V.  Lewis,  supra,  the  court  said:  "To 
hold  that  this  power  [of  a  person  to  disaffirm 
a  contract  made  while  an  infant]  necessarily 
continues  through  the  period  of  legal  limita- 
tion of  the  action,  would  be  to  make  it  a 
dangerous  weapon  of  offense." 

Periods  of  Time  Held  Reasonable. 

In  each  of  the  following  cases  it  was  held 
that  the  period  named  was  a  reasonable  time 
under  the  circumstances  described  within 
whicli  a  person  could  disaffirm  after  majority 
a  contract  made  by  him  while  an  infant: 

— eighteen  days,  Gannon  v.  Manning,  42 
App.  Cas.  (D.  C.)  206  (purchase  of  moving 
picture  theatre;  disaffirmance  eighteen  day8 
after  majority  within  reasonable  time  as 
matter  of  law ) ; 

—one  month.  Peck  v.  Cain,  27  Tex.  Civ. 
App.  39,  63  S.  W.  177  (lease  of  house  to 
infant) ; 

— thirty-two  days,  Leacox  v.  Griffith,  76 
la.  89,  40  N.  W.  109  (settlement  between  in- 
fant and  administrator  of  his  father's  estate 
of  claim  by  administrator  by  reason  of  bein«: 
compelled  as  surety  to  pay  notes  given  by 
infant) ; 
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— two  months,  Helland  v.  Colton  State 
Bank,  20  S.  D.  325,  106  N.  W.  60  (contract 
of  suretyship) ; 

— three  months,  see  the  reported  case. 

— three  and  one-half  months,  Thormaehlcn 
V.  Kaeppel,  86  Wis.  378,  56  N.  W.  1089 
(mortgage)  ; 

— four  months,  Darlington  v.  Hamilton 
Bank,  63  Misc.  289,  116  N.  Y.  S.  678  (re- 
pudiation of  note  four  months  after  attain- 
ment of  majority  and  two  months  after  note 
passed  into  hands  of  bona  fide  holder)  ;  Kapid 
Transit  Land  Co.  v.  Sandord  (Tex.)  24  S. 
W.  587  (purchase  of  land)  ; 

— five  months.  International  Text  Book  Co. 
V.  Connelly,  206  N.  Y.  188,  99  N.  E.  722,  42 
L.R.A.(X.S.)  1115,  affirming  140  App.  Div. 
939,  125  N.  Y.  S.  1125  (contract  for  corre- 
spondence course,  it  not  appearing  that  any 
benefit  was  derived  from  contract  after  in- 
fant attained  majority) ; 

— seven  months.  International  Text  Book 
Co.  V.  Doran,  80  Conn.  307,  68  Atl.  255  (con- 
tract for  correspondence  course  repudiated 
one  month  before  infant  attained  majority 
but  return  of  books  deferred  until  seven 
months  afterwards.  But  the  court  said: 
"Had  there  been  no  avoidance  during  infancy, 
as  a  consequence  of  which  the  books  were 
sent  back  after  full  age  was  reached,  a  dif- 
ferent question  would  be  presented")  ; 

— eight  months,  Fletcher  v.  A.  W.  Koch 
Co.  (Tex.)  189  S.  W.  501  (contract  for  pur- 
chase of  lots,  it  not  appearing  that  seller 
suffered  any  injury  from  failure  to  repudiate 
sooner)  ; 

— one  year,  Pedro  y  Varona  v.  Pedro  y 
Baro,  71  Misc.  296,  127  N.  Y.  S.  997  (inden- 
ture of  trust)  ; 

— eighteen  months,  Johnson  v.  Storie,  32 
Neb.  610,  49  N.  W.  371  (note  signed  by  in- 
fant as  surety)  ; 

— two  years,  Chicago  Telephone  Co.  v. 
Schulz,  121  111.  App.  573  (release  of  right 
of  action  for  personal  injuries,  court  holding 
that  repudiation  might  be  made  at  any  time 
after  majority  within  period  equal  to  that 
within  which  action  for  personal  injuries 
must  be  brought)  ;  Tyler  v.  Gallop,  68  Mich. 
185,  35  N.  W.  902,  13  Am.  St.  Rep.  336 
(note;  mere  silence  for  two  years  after  ma- 
jority) ; 

— three  years.  Chandler  v.  Jones,  172  N.  C. 
569,  90  S.  E.  580  (contract  for  sale  of  land)  ; 
Kansas  City,  etc.  R.  Co.  v.  Meakin  (Tex.) 
146  S.  W.  1057  (release  of  liability  for  per- 
sonal injury,  court  holding  reasonableness  of 
time  to  be  question  for  jury)  ;  Murray  v. 
McKenzie,  23  Ont.  L.  Rep.  287,  21  Ann.  Cas. 
068,  18  Ont.  W.  Rep.  747  (gift  of  jewelry  to 
jjerson  exercising  influence  over  infant)  ; 

— five  years,  Watson  v.  Peebles,  102  Miss. 
725,  59  So.  881  (written  authority  to  trustee 
to  cancel  deed  of  trust) ; 


— six  years.  Highland  v.  Tollisen,  75  Ore. 
578,  147  Pac.  558  (family  agreement  whereby 
infant  released  right  as  heir  in  land;  court 
held  that  right  was  not  barred  until  lapse 
of  time  sufficient  to  bar  action  for  recovery 
of  land,  namely,  ten  years) ; 

-—eight  years,  Oroesbeck  v.  Bell,  1  Utah 
338  (infant  signed  note  as  surety  and  denied 
liability  eight  or  nine  years  afterwards) ; 

— thirteen  years,  Gilkinson  v.  Miller,  74 
Fed.  131  (release  of  claim  in  lands  devised 
to  infant;  purchaser  of  lands  having  actual 
knowledge  of  devise). 

Periods  of  Time  Held  Unreasonahle, 

In  each  of  the  following  cases  it  was  held 
that  the  period  named  was  not  a  reasonable 
time  under  the  circumstances  described  with- 
in which  a  person  could  disaffirm  after  ma- 
jority a  contract  made  by  him  while  an  in- 
fant: 

— one  month,  Forsyth  v.  Hastings,  27  Vt. 
646  (contract  by  minor  to  labor  for  one  year 
held  ratified  by  his  continuance  in  employ  of 
master  for  one  month  after  his  majority ) ; 

— two  or  three  months,  Aldrich  v.  Grimes, 
10  N.  H.  194  (note  given  for  potash  kettle 
irons,  leaches,  etc.,  purchased  by  infant  under 
conditional  contract  to  return  if  not  satisfac- 
tory; demand  made  by  vendee  for  return  of 
kettle  when  purchaser  reached  age  of  major- 
ity, but  no  offer  of  return  made  until  two 
or  three  months  afterwards ) ; 

— five  months,  In  re  Blakely  Ordnance  Co. 
(1868)  L.  R.  4  Ch.  (Eng.)  31  (affirmance  of 
status  as  shareholder  by  failure  to  repudiate 
for  five  months  after  majority  during  which 
period  he  made  transfer  of  part  of  his 
shares)  ; 

— six  months,  Jones  v.  Jones,  46  la.  466 
(contract  between  father  and  infant  son 
whereby  latter  agreed  not  to  make  any  claim 
to  father's  estate,  not  disaffirmed  by  son  until 
six  monUis  after  attaining  his  majority, 
father  having  died  in  meantime) ;  Hoover  v. 
Kinsey  Plow  Co.  55  la.  668,  8  N.  W.  658 
(note  signed  by  infant  as  surety  and  no  cir- 
cumstance tending  to  excuse  delay )  ; 

-—eight  months,  Delano  v.  Blake,  11  Wend. 
(N.  Y.)  85,  25  Am.  Dec.  617  (acceptance  of 
note  of  third  person  in  payment  of  labor  per- 
formed by  infant  who  retained  it  for  eight 
months  after  majority  when  maker  of  note 
became  insolvent) ; 

— ^nine  months.  Luce  v.  Jestrab,  12  N.  D. 
548,  97  N.  W.  848  (note  given  for  team  of 
horses  which  were  used  by  infant  nine 
months  after  attaining  majority ) ; 

— eleven  months,  Hastings  v.  Dollarhide, 
24  Cal.  195  (assignment  of  non-negotiable 
note)  ; 

— one  year.  Walker  v.  Pope,  101  Ga.  665, 
29  8.  E.  8    (ratifying  acts  of  one  assuming 
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to  act  as  trustee  in  disposing  of  property  and 
allowing  paper  to  remain  of  record  in  court 
of  ordinary  for  two  years,  when  property 
passed  into  hands  of  innocent  purchaser,  in- 
fant having  attained  his  majority  about  one 
yoar  previously;  question  held  one  for  jury)  ; 
U'illson  V.  Smale,  25  Ont.  144  (act  of  infant 
in  bringing  action  with  others  to  stop  in- 
tringement  of  patent,  action  being  dismissed 
for  want  of  prosecution  with  costs,  no  at- 
tempt having  been  made  by  infant  to  repu- 
diate action  until  more  tlian  one  year  after 
he  attained  his  majority)  ; 

— fourteen  months,  In  re  Constantinople, 
«t«.  Hotel  Co.  (1870)  L.  R.  5  Ch.  (Eng.) 
302  (affirmance  of  status  as  stockholder  by 
acquiescence  for  fourteen  months  after  ma- 
jority); 

Phillips  V.  Sutherland,  22  Manitoba  L. 
Rep.  491  (sale  of  land  scrip  by  infant  half 
breed,  failure  to  offer  return  of  considera- 
tion) ; 

— eighteen  months.  Freeman  v.  Montreal 
Bank,  26  Ont.  L.  Rep.  451  (deposit  by  in- 
fant of  amount  exceeding  sum  authorized  to 
be  received  by  bank  from  infants,  deposit 
having  been  paid  out  on  infant's  check ) ; 

— ^twenty-two  months,  Clemmer  v.  Price, 
59  Tex.  Civ.  App.  84,  125  S.  W.  604  (pur- 
chase of  land,  sale  made  by  vendee  without 
actual  or  constructive  notice  of  purchaser's 
infancy) ; 

— two  years,  Boy  den  v.  Boy  den,  9  Mete. 
(Mass.)  519  (purchase  of  horse  and  other 
articles;  retention  of  some  of  them  two  or 
tliree  years  after  majority) ;  Re  Sovereign 
Bank  of  Canada,  35  Ont.  L.  Rep.  448,  27 
Dominion  L.  Rep.  263,  9  Ont.  W.  N.  328,  402 
(gift  to  infant  of  shares  in  bank  which  after- 
wards became  insolvent;  affirmance  of  status 
as  shareholder  so  as  to  become  liable  as  con- 
tributory by  failure  to  repudiate  for  nearly 
two  years  after  majority) ; 

— three  years,  Boody  v.  McKenney,  23  Me. 
517  (note  given  for  purchase  of  personal 
property  part  of  which  was  retained  for  three 
years  after  majority  and  then  sold ) ;  Shepard 
V.  Bruner,  31  West.  L.  Rep.  (Alberta)  721, 
24  Dominion  L.  Rep.  40,  reversing  19  Do- 
minion L,  Rep.  869  (assignment  of  interest 
in  contract  for  purchase  of  land) ; 

— ^four  years,  Hook  v.  Donaldson^  9  Lea 
(Tenn.)  56  (contract  for  purchase  of  land, 
purchaser  having  paid  several  instalments 
after  majority  and  land  having  become  great- 
ly depreciated  in  value  shortly  before  attempt 
made  to  disaffirm) ; 

— ^five  years,  Edwards  v.  Carter  [1893]  A. 
G.  (Eng.)  365  (marriage  settlement  entered 
into  by  male  infant) ;  Wise  v.  Loeb,  15  Pa. 
Super.  Ct.  601  (judgment  note,  minority  not 
pleaded  in  petition  to  open  judgment  but 
iirst  pleaded  at  trial  five  years  after  attain- 
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ment  of  majority) ;  Mission  Ridge  Land  Co. 
V.  Nixon  (Tenn.)  48  S.  W.  405  (contract 
for  purchase  of  land,  controlling  and  assum- 
ing to  act  as  owner  during  period  of  five  or 
six  years  after  majority) ; 

— ^ten  years,  Deason  v.  Boyd,  1  Dana  (Ky.) 
45  (sale  by  infant  of  wife's  share  in  estate 
of  her  father  for  keel  boat  which  he  sold 
several  months  after  attaining  majority ) ; 

— thirteen  years,  Krbel  v.  Krbel,  84  Neb. 
160,  120  N.  W.  935  (contract  to  furnish  sup- 
plies to  father  in  consideration  of  land  re- 
ceived, infant  retaining  land  long  after  ma- 
jority and  receiving  some  benefits  there- 
from) ;  Highland  v.  Tollisen,  75  Ore.  578, 
147  Pac.  558  (family  agreement  whereby  in- 
fant released  right  as  heir  in  lajid ;  court 
held  that  statute  of  limitations  relating  to 
actions  for  recovery  of  land  was  applicable ) ; 

— ^nineteen  years,  Carnell  v.  Harrison 
[1916]  1  Ch.  (Eng.)  328,  85  L.  J.  Ch.  321, 
114  L.  T.  N.  S.  478,  60  L.  J.  290  (marriage 
settlement  by  female  infant.  Compare  In  re 
Jones  [1893]  2  Ch.   (Eng.)   461); 

— ^twenty-four  years,  Meriweather  v.  Her- 
ran,  8  B.  Mon.  (Ky.)  162  (transfer  of  share 
in  estate  of  father)  ; 

— ^thirty  years,  Bozeman  v.  Browning,  31 
Ark.  364  (bond  for  title;  court  said  that 
disaffirmance  should  have  been  made  within 
period  of  limitation  which  commenced  run- 
ning at  majority) ; 

— "many  years,"  Thomasson  v.  Boyd,  13 
Ala.  419  (purchase  of  note  by  infant  who 
gave  order  on  third  person  therefor;  order 
not  being  paid  or  note  returned  by  infant  for 
many  years) ;  Alexander  v.  Heriot,  Bailey 
Eq.  (8.  G.)  223  (purchase  of  slave  by  minor 
and  retention  of  possession  for  many  years 
after  majority). 


KUHK  ET  All. 

v. 


Pennsylvania    Supreme    Court — January    8. 

1916. 


2S1  Pa,  St.  34:8;  96  AtU  977. 


Contraots  —  Pnblio  Policy  »  With- 
draivel  of  Coaipetins  Propoaal  for 
Public  Land. 

The  state  of  Idaho,  by  Rev.  Codes  Idaho, 

§§  1613-1634,  accepted  the  provisions  of  the 

acts  of  Congress  relating  to  the  reclamation 

of  desert  lands    (Act  Aug.  18,  1894,  c.  301, 

l§  4,   28   Stat.   422    [U.   S.   Comp.   St.    1913, 
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§  4685] ;  Act  June  11,  1898,  c.  420,  §  1,  29 
Stat.  413  [U.  S.  Comp.  St.  1913,  §  4686]; 
Act  March  3,  1901,  c.  853,  §  3,  31  Stat.  1188 
[U.  S.  Comp.  St.  1913,  §  4687]),  established 
a  complete  system  for  carrying  into  effect 
their  provisions,  and  vested  in  the  state  board 
of  land  commissioners  the  selection,  manage- 
ment, and  disposal  of  such  lands,  authoriz- 
ing the  board  on  due  application  to  contract 
on  behalf  of  the  state  for  the  construction 
of  irrigation  works,  and  giving  it  exclusive 
power  to  pass  on  any  application.  While 
competitive  proposals  iiled  by  two  applicants 
for  the  reclamation  of  certain  land  were 
pending,  one  applicant  orally  agreed  with  the 
other  that  he  would  withdraw  his  bid  for 
a  certain  consideration.  A  written  contract 
executed  subsequently  in  Pennsylvania,  in- 
stead of  providing  that  the  applicant  should 
withdraw  its  proposal,  stipulated  that  it 
should  sell  to  the  other  applicant  its  maps, 
plans,  surveys,  and  estimates  and  interest  in 
its  application  for  the  sum  orally  agreed  up- 
on. In  accordance  with  the  oral  agreement 
tlie  proposal  was  withdrawn  and  an  award 
made  to  the  other  applicant,  who  paid  a 
part  of  such  sum  on  account,  the  maps,  etc., 
being  duly  delivered.  It  is  held  that  the 
written  contract,  being  void  as  against  pub- 
lic policy  and  the  real  consideration  therefor 
being  illegal,  could  not  be  enforced  for  the 
amount  remaining  due  under  it. 

[See  generally  6  R.  C.  L.  tit.  Contracts, 
p.   741   et   seq.] 

Same. 

Where  a  public  right  is  to  be  disposed  of 
by  government  officers  or  agents,  public  policy 
forbids  that  one  competing  applicant  shall 
contract  for  the  extinguishment  of  another's 
competition,  and  invalidates  all  contracts 
made  for  that  purpose. 

Effeot   of   Infrinsing   Pvblio   Polioy   — 
If eoessity  of  Harmful  Result. 

A  contract  prohibited  by  public  policy  will 
be  declared  illegal,  though  no  actual  injury 
may  have  resulted  to  the  public  in  the  par- 
ticular instance;  the  test  being  the  evil 
tendency  of  the  contract,  and  not  its  actual 
result. 

Validity  as  Qvestion  of  Itaiv. 

Whether  a  contract  is  against  public  policy 
is  a  question  of  law  for  the  court  to  deter- 
mine from  all  the  circumstances  in  each 
cas^o 

[See  11  Ann.  Cas.  124.] 

Contract  to  Control  GhiTemmontal  Ac- 
tion —  Validity. 

All  agreements  for  pecuniary  considerations 
to  control  the  business  operations  of  the 
government  are  void  as  against  public  policy, 
without  reference  as  to  whether  improper 
means  are  attempted  or  used  in  their  execu- 
tion. 

Partial  niegality  of  Contract  —  Effect. 

Where  the  consideration  of  a  contract  is 
indivisible,  and  a  part  is  illegal,  it  falls  as  a 
whole. 

[See  117  Am.  St.  Rep.  495.1 

Parol  Eridence  to  Show  Illegality. 

Evidence  aliunde  is  admissible  to  show 
the  illegality  of  the  consideration  of  a  ccm- 


tract  attacked  on  the  ground  that  it  is  vio- 
lative of  public  policy;  it  being  the  court's 
duty  in  such  case  to  inquire  into  the  entire 
transaction  unembarrassed  by  any  technical 
rules  as  to  the  admissibility  of  evidence. 
[See  note  at  end  of  this  case.] 

Findings  —  Necessity  of  Finding  —  Re- 
qnests  Covered  by  Findings  Made. 

Under  Act  April  22,  1874  (P.  L.  109),  rela- 
tive to  trials  without  a  jury,  the  court  need 
not  specifically  answer  on  the  record  all  re- 
quests for  findings  of  fact,  if  the  findings 
made  cover  the  material  facts  stated  in  the 
request. 

Appeal  from  Court  of  Common  Pleas,  M<»r- 
cer  county:     Williams,  Judge. 

Action  by  William  S.  Kuhn  et  al.,  plain- 
tiffs, against  Frank  H.  Buhl,  defi*ndant. 
Judgment  for  defendant.  Plaintiffs  appeal. 
Affirmed. 

[350]  The  case  was  tried  without  a  jury 
under  the  Act  of  April  22,  1874,  P.  L.  109. 

From  the  record  it  appeared  that  tbe  case 
involved  a  consideration  of  the  Act  of  Con- 
gress of  Aug.  18,  1894,  c.  301,  Sec.  4,  28  U. 
S.  Stat.  372,  422,  commonly  known  as  the 
"Cary  Act"  (See  2  U.  S.  Comp.  Stat.  193.5. 
1937,  Sections  4685,  4686,  4687),  which  pro- 
vides, "That  to  aid  the  public  land  states  in 
the  reclamation  of  the  desert  lands  therein, 
and  the  settlement,  cultivation  and  sale  there- 
of in  small  tracts  to  actual  settlers,"  the 
secretary  of  the  interior,  with  the  approval 
of  the  president,  is  authorized  and  empow- 
ered, upon  the  application  of  any  state  in 
which  ijiere  are  such  desert  lands,  to  contract 
and  agree,  binding  the  I'nited  States  to  do- 
nate, grant  and  patent  to  such  state  free  of 
cost  such  desert  lands,  not  exceeding  one  mil- 
lion acres  in  any  one  state,  as  such  state  may 
cause  to  be  irrigated,  reclaimed,  occupied  and 
[351]  in  a  measure  cultivated  by  actual  set- 
tlers. Any  state  acting  under  this  statute  is 
authorized  to  make  all  necessary  contracts  to 
cause  the  lands  to  be  reclaimed  and  to  induci> 
their  settlement  and  cultivation. 

The  case  also  involved  a  consideration  of 
the  laws  of  Idaho.  By  appropriate  legisla- 
tion enacted  in  the  year  1899,  the  State  of 
Idaho  accepted  the  conditions  of  the  Cary 
Act  and  established  a  complete  system  for 
carrying  out  its  provisions.  See  Sections 
I6I3"  and  1634  of  the  Idaho  Revised  Code. 
In  establishing  or  assigning  the  jurisdiction 
over  the  subject,  Section  1613  provides  an 
follows:  "The  selection,  management  and 
disposal  of  said  land  shall  be  vested  in  the 
State  Board  of  Land  Commissioners,  as  con- 
stituted by  Section  7,  of  Article  IX,  of  th«» 
Constitution  of  the  State  of  Idaho."  This 
section  of  the  Constitution  is  as  follows: 
**The  governor,  superintendent  of  public  in- 
struction,   secretary   of   state   and    attorney 
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goueral   uhall  constitute  the  State  Board  of 
Land  Commissioners,  who  shall  have  the  di- 
rection,  control  and  disposition  of  the  public 
lands  of  the  state,  under  such  regulations  as 
may  be   prescribed   by   law."     The   laws   of 
Idaho  do  not  authorize  the  construction  of 
irrigation  works  by  the  state  itself,  but  pro- 
vide for  the  construction  of  such  works  by 
individuals,    companies    of    persons,    associa- 
tions or  corporations,  by  contract  with  the 
^tate,  and  under  state  supervision.    The  pro- 
ceedings by  which  individuals,  companies  or 
corporations  may  obtain  contracts  from  the 
state  for   constructing   irrigation   works   for 
the  reclamation   of   desert   lands   under   the 
Gary  Act  and  the  laws  of  Idaho,  as  stated, 
are  fully  prescribed  by  these  statutes.     The 
manner  of  instituting  such  proceedings  is  set 
forth  in  Section  1615  of  the  Idaho  Code.    The 
iirst  step   is   the   filing   with   the   Board   of 
Land  Commissioners  of  a  request  by  the  ap- 
plicant for  the  segregation,  or  setting  aside, 
of  the    particular   lands   designated    by    the 
applicant  for   reclamation,  and   this  request 
must  be  accompanied  with  a  proposal  on  the 
part  of  the  applicant  to  construct  the  irri- 
gation   [352]   works  necessary  for  the  com- 
plete  reclamation    of   the   designated    lands. 
The  statutory  requirements  of  the  applicant's 
request  and  proposal  are  as  follows:     "The 
proposal  shall  be  prepared  in  accordance  with 
the  rules  of  the  Board  of  Land  Commission- 
ers, and  with   the  regulations  of  the  U.  S. 
Department  of  the  Interior.     It  shall  be  ac- 
companied with   the  certificate  of  the  state 
engineer  that  an  application  has  been  filed 
in  his    office    for   a   permit   to    appropriate 
water,  together  with  the  state  engineer's  re- 
port thereon.    It  shall  state  the  source  of  the 
water  supply,  the  location  and  dimensions  of 
the  proposed  works,  the  estimated  cost  there- 
of, and  the  price  and  terms  per  acre  at  which 
perpetual  water  rights  will  be  sold  to  settlers 
on  the  land  to  be  reclaimed,  the  perpetual 
water  rights  to  embrace  a  proportionate  in- 
terest in  the  irrigation  works,  together  with 
all  the  rights  and  franchises  attached  thereto. 
If  the  applicant  is  a  corporation,  there  shall 
be  set  forth  the  name  of  the  company,  the 
purpose  of  its  incorporation,  the  names  and 
places  of  residence  of  its  directors  and  offi- 
eers.  the  amount  of  its  authorized  and  of  its 
paid  up  capital.     If  the  applicant  is  not  a 
corporation,  the  name  or  names  of  the  party 
or  parties  applicant  shall  be  given,  together 
with  such  facts  ais  will  enable  the  board  to 
determine   his   or   their   financial   ability  to 
<»rry  out  the  proposed  undertaking.    The  re- 
quest and  proposal  must  be  accompanied  with 
a  certified  check  for  not  less  than  $250  nor 
more  than  $2,500  as  may  be  deternlined  by 
the  rules  of  the  board,  as  a  guaranty  of  the 
execution  of  the  contract  by  the  applicant  in 
Ann.  Caa.  1917I> — 27. 


accordance  with  his  request  and  proposal,  in 
case  of  the  approval  of  the  same  by  the  state, 
the  check  to  be  forfeited  to  the  state  in  case 
of  the  applicant's  failure  to  enter  into  such 
contract.  The  applicant  shall  have  filed  with 
the  state  engineer  an  application  for  a  per- 
mit to  appropriate  water  for  the  reclamation 
of  the  lands  described  in  the  request  to  the 
board,  this  application  to  be  of  a  form  pre- 
scribed by  the  state  engineer,  and  accompa- 
nied by  two  copies  of  a  map  [353]  of  the 
land  to  be  selected,  showing  accurately  the 
location  and  dimensions  of  the  proposed  irri- 
gation works,  and  prepared  in  accordance 
with  the  regulations  of  the  state  engineer's 
ofiice  and  the  rules  of  the  U.  S.  Department 
of  the  Interior." 

Article  XV  of  the  Constitution  of  Idaho 
declares  the  use  of  the  waters  of  the  state 
to  be  a  public  use,  and  that  the  right  to 
collect  rates  for  the  same  is  a  "franchise." 

When  the  application  is  in  proper  form,  it 
is  submitted  to  the  state  engineer  to  examine 
and  make  a  written  report  thereon  to  the 
Board  of  Land  Commissioners,  upon  the  fol- 
lowing points,  viz.:  "Whether  the  proposed 
works  are  feasible.  Whether  the  proposed 
diversion  of  the  public  waters  of  the  state 
will  prove  beneficial  to  the  public  interest. 
Whether  there  is  sufficient  unappropriated 
water  in  the  source  of  supply.  Whether  or 
not  a  permit  to  divert  and  appropriate  water 
through  the  proposed  works  has  been  ap- 
proved by  him.  Whether  the  capacity  of  the 
proposed  works  is  adequate  to  reclaim  the 
land  described.  Whether  or  not  the  proposed 
cost  of  construction  is  reasonable.  Whether 
or  not  the  maps  filed  in  his  office  comply 
with  the  requirements  of  said  office  and  the 
regulations  of  the  U.  S.  Department  of  the 
Interior.  Whether  the  lands  proposed  to  be 
irrigated  are  desert  in  character  and  such 
as  may  properly  be  set  apart  under  the  pro- 
visions of  the  Act  of  Congress  and  the  rules 
and  regulations  of  the  U.  S.  Department  of 
the  Interior  thereunder." 

When  the  state  engineer  has  made  his  re- 
port on  any  application,  the  report  is  laid 
before  the  State  Board  of  Land  Commission- 
ers for  its  consideration.  If  the  application 
is  approved  by  the  board,  a  request  is  filed 
with  the  U.  S.  Land  Office  for  the  segregation 
or  withdrawal  of  lands  covered  by  the  appli- 
cation, and  when  the  lands  are  so  withdrawn 
by  the  U.  S.  Department  of  the  Interior,  it  is 
made  the  dutv  of  the  Board  of  Land  Com- 
missioners  to  enter  into  a  contract  with  the 
applicant,  which  contract  shall  Contain  com- 
plete specifications  of  [354]  the  location,  di- 
mensions, character  and  estimated  cost  of  the 
proposed  ditch,  canal  or  other  irrigation 
works,  the  price  and  terms  per  acre  at  which 
such  works  and  perpetual  water  rights  shall 
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be  sold  to  settlers,  and  the  price  and  terms 
upon  which  the  state  is  to  dispose  of  the 
lands  to  settlers.  The  applicant  is  required 
to  give  a  bond  conditioned  for  the  faithful 
performance  of  the  provisions  of  his  contract 
with  the  state.  For  the  benefit  and  security 
of  applicants  who  contract  with  the  state, 
the  statutes  provide  that  the  lands  irrigated 
shall  be  disposed  of  by  the  state  only  to  pur- 
chasers of  water  rights  from  the  contractor, 
and  a  lien  is  given  the  contractor  for  the 
amount  due  him  under  any  sale  of  water 
rights,  both  upon  the  water  rights  sold  and 
the  land  itself. 

The  whole  power  and  authority  to  grant  or 
refuse  any  application  is  vested  exclusively 
in  the  State  Board  of  Land  Commissioners, 
but  it  is  provided  by  Section  1619  of  the 
Idaho  Code,  that  no  application  shall  be  ap- 
proved on  which  the  state  engineer  has  re- 
ported adversely  upon  any  of  the  following 
matters,  viz.:  "The  sufficiency  of  the  water 
supply,  the  feasibility  of  the  construction, 
the  cost  or  capacity  of  the  works,  and  the 
eliaracter  of  the  lands."  It  is  expressly  di- 
rected, however,  by  Section  1620  that,  if  the 
state  engineer  reports  adversely  upon  any 
application,  the  Board  of  Land  Commission- 
ers shall  notify  the  applicant  of  such  action 
and  the  reasons  therefor,  and  that  the  appli- 
cant shall  then  have  sixty  days  in  which  to 
submit  a  satisfactory  proposal. 

The  foregoing  is  a  summary  of  the  con- 
stitutional provisions,  statutes,  rules  and 
regulations  governing  the  irrigation  and  rec- 
lamation of  desert  lands  in  the  State  of 
Idaho,  "and  the  settlement,  cultivation  and 
sale  thereof  in  small  tracts  to  actual  set- 
tlers," that  were  in  force  at  the  time  of  the 
agreement  in  suit. 

The  following,  with  some  immaterial  elimi- 
nations, are  the  facts  as  formally  found  by 
the  court  below:  That  in  the  malcing  of  the 
contract  in  suit,  and  in  all  of  the  [355]  nego- 
tiations leading  up  to  the  same,  F.  H.  Buhl, 
the  defendant,  acted  for  and  as  the  represen- 
tative of  the  Twin  Fallg  Land  and  Water 
Company,  a  corporation  of  which  he  was  the 
president,  and  not  for  himself  individually, 
and  on  August  10,  1908,  that  company  ex- 
pressly ratified  and  approved  the  agreement 
as  made  by  Mr.  Buhl.  That  the  first  install- 
ment of  $25,000.00  on  the  purchase-money 
called  for  by  the  written  contract  was  paid 
by  the  Twin  Falls  Land  and  Water  Company, 
and  this  amount  covered  and  recompensed  the 
plaintifTs  for  all  their  expenditures  in  connec- 
tion with  their  application,  including  the 
value  of  their  permits,  maps,  plans,  surveys 
and  estimates.  That  the  two  applications 
and  proposals  of  the  plaintifTs  and  the  Twin 
Falls  Land  and  Water  Company  to  the  Idaho 
State  Board  of  Land  Commissioners,  for  the 


segregation  of,  and  the  right  under  a  subse- 
quent contract  with  the  state  to  irrigate  and 
reclaim,  the  Bruneau  Desert  Lands,  were  com- 
petitive and  rival  applications  for  the  same 
public  right  or  franchise,  and  the  granting  of 
either  application  would  necessarily  mean  the 
refusal,  and  consequent  extinction,  of  the 
other.  That  these  two  applications  and  pro- 
posals differed  from  each  other  materially  ab 
to  the  quantity  of  land  to  be  irrigated  and 
reclaimed,  the  plan,  construction,  extent,  and 
cost  of  the  irrigation  works,  and  the  price 
per  acre  at  which  perpetual  water  rights  and 
proportionate  interests  in  the  irrigation 
works  would  be  sold  to  settlers;  the  plain- 
tifTs' proposal  as  to  this  last  item  being  fiv^ 
dollars  per  acre  lower  than  the  Twin  Falls 
Land  and  Water  Company's  proposal.  Thai 
at  the  time  the  contract  between  the  plain- 
tifTs and  the  defendant  was  agreed  upon  at 
Sharon,  Pa.,  viz.,  July  30,  1908,  those  two 
applications  and  proposals  were  both  pending 
and  undetermined  before  the  State  Board  of 
Land  Commissioners  of  Idaho,  and  said  board 
had  already  fixed  a  date  in  the  near  future 
for  an  official  meeting  of  the  board  for  con- 
sideration thereof  upon  their  respective  mer- 
its. That  the  purpose  which  all  parties  to 
the  contract  in  suit  had  in  view,  [356] 
throughout  their  negotiations,  was  to  bring 
about  the  grant  of  the  Twin  Falls  Company's 
application  for  segregation,  by  the  Idaho 
State  Board  of  Land  Commissioners,  by 
means  of  the  elimination  of  the  plaintifTs* 
competitive  application,  and  the  $300,000 
which  the  defendant  agreed  to  pay  to  the 
plaintifTs  was  nearly  all,  if  not  wholly,  in 
consideration  for  the  plaintiffs'  participation 
in  this  object  and  purpose.  That  the  cove- 
nant of  the  plaintiffs  to  sell  to  the  defendant 
its  permits,  maps,  plans,  surveys  and  esti- 
mates was  not  the  chief  purpose  of  the  writ- 
ten contract,  but  merely  an  incident  thereto, 
the  chief  purpose  being  the  elimination  of  the 
plaintiffs'  application  for  segregation,  then 
pending  before  the  Idaho  State  Board  of  Land 
Commissioners,  in  order  to  bring  about  the 
granting  by  the  said  Board  of  the  Twin  Falls 
Company's  rival  application  for  the  same 
public  rights  and  franchises.  That  the  con- 
tract between  the  parties,  as  made  and  agreed 
upon  verbally,  was  for  the  absolute  with- 
drawal of  the  plaintiffs'  application  then 
ponding  before  the  State  Board  of  Land  Com- 
missioners of  Idaho,  and,  on  July  30,  1908. 
the  day  the  contract  was  agreed  upon  ver- 
bally, it  was  mutually  arranged  that  this 
withdrawal  should  take  place  at  a  meeting  of 
the  said  board,  to  be  held  at  Boise,  Idaho,  on 
August  10,  1908,  which  was  six  days  after 
the  written  contract  was  executed.  That  the 
inducement  which  led  the  defendant  to  ex- 
ecute the  written  contnict  was  the  agreement 


of  the   plaintiffs  to   appear  before  the  land 
ccmniis^i oners  of  Idaho  and  withdraw  their 
application  for  segregation,  and  it  was  upon 
the  faith  of  this  agreement  that  the  defend- 
ant executed  said  contract.     That  in  pursu- 
ance of  their  agreement  so  to  do,  three  of 
the  legal  plaintiflfs,  acting  for  themselves  and 
their    associates,    appeared    before    the    land 
commissioners  of   Idaho,  at   a  meeting  held 
in    Hoise,    Idaho,    on    August   10,    1908,   and 
then  and  there  publicly  withdrew  their  appli- 
t-ation  for  segregation.     That  the  object  and 
purpose  of  the  plaintiffs  in  withdrawing  their 
application    for    segregation    was    to    induce 
[357]    and  bring  about  the  granting  of  the 
Twin  Palls  Company's  like  application,  and 
thereby  fix  the  liability  of  the  defendant  to 
pay  to  the  plaintiffs  the  sum  of  $300,000  as 
provided  by  the  terms  of  the  written  contract 
in  suit;   but  the  representative  of  the  plain- 
tiffs who  addressed  the  meeting  of  the  land 
(ommissioners  at  the  time  of  the  withdrawal 
of  the  application  merely  stated  that  an  ar- 
rangement   had    been    made    with    Mr.    Buhl 
(the     defendant)     by     the     Kuhn     interests 
(which  meant  the  legal  plaintiffs),  by  which 
plaintiffs'  maps,  filings,  rights  or  priorities 
were  to  be  transferred  to  Mr.  Buhl,  and  in 
explanation  of  why  plaintiffs  were  withdraw- 
ing their  application  for  S(»gregation  he  as- 
signed but  one  reason,  and  that  was  that  the 
Kuhn    interests   were   already   engaged   in   a 
^^reat  many  large  enterprises  there,  and  had 
ahout  as  much  as  they  could  handle  for  the 
iipxt  two  or  three  vears.     That  immediately 
upon,  and  as  a  direct  result  of,  the  withdraw- 
al of  the  plaintiffs,  the  Board  of  Land  Com- 
missioners granted  the  Twin  Falls  Company's 
application  for  segregation  by  the  adoption 
of  the   following   minute,  viz.:      *'The   Twin 
Falls  Land  and  Water  Company's  proposal, 
dated  June  3,   1909,  for  the  segregation  of 
about   380,000   acres  of  land,   lying  between 
the  Salmon  and  Bruneau  rivers,  in  Owyhee 
County,  Idaho,  this  being  the  only  proposal 
for  said   lands  now   before  the   board,  it  is 
ordered  that  said  company  be  granted  these 
lands   and  that  it  be  allowed  to  amend  Ha 
proposal,  including  more  lands  which  may  be 
susceptible  of  irrigation  under  such   system, 
and  that  the  state  engineer  make  a  further 
and  separate  report  upon  said  system."    That 
at  the  time  of  the  withdrawal  of  plaintiffs' 
application    and   the   granting   of   the    Twin 
Falls   Company's   application,   the   Board   of 
Land  Commissioners  had  no  notice  or  knowl- 
edge of  the  written  contract  in  suit,  or  of  the 
fact  that  the  plaintiffs  were  to  receive  $300,- 
000   or   any  other   sum   of  money  from  the 
defendant  in  consideration  of  the  withdrawal 
or  other  use  or  manipulation  of  plaintiffs' 
application,   for   segregation   so  as   to   bring 
about  the  [358]  granting  of  the  Twin  Falls 
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application,  and  neither  the  said  board  in  its 
official  or  organized  capacity,  nor  any  indi- 
vidual member  thereof,  had  any  knowledge 
of  the  true  nature  of  the  agreement  then 
existing  between  the  plaintiffs  and  the  de- 
fendant, or  of  the  amount  of  the  considera- 
tion which  the  defendant  was  to  pay  to  the 
plaintiffs.  That,  while  no  official  vote  or 
action  had  been  taken  by  the  State  Board  of 
Land  Commissioners  upon  the  comparative 
merits  of  the  two  applications  and  proposals 
of  the  plaintiffs  and  the  Twin  Falls  Company 
for  the  segregation,  irrigation  and  reclama- 
tion of  the  Bruneau  Desert  Lands  before  the 
withdrawal  of  the  plaintiffs'  application  and 
proposal,  the  distinctive  features  and  merits 
of  the  two  rival  applications  and  proposals 
had  been  considered  and  discussed  by  the 
members  of  the  board  in  an  informal  way, 
and  they  were  equally  divided  in  opinion  as 
to  which  application  and  proposal  should  re- 
ceive favorable  action. 

One  member  of  the  land  board  testified: 
"Q.  And  you  knew  that  if  both  of  those  ap- 
plications or  proposals  remained  undisposed 
of  or  not  withdrawn,  that  the  duty  was  going 
to   be   imposed   upon   the   board  of   deciding 
which   one   should   have   it,   you   knew   that, 
didn't  you?     A.   I  knew  that,  yes.     Q.  And 
you  knew  that  you  were  going  to  have  to 
determine,  or  take  into  consideration,  the  dif- 
ference between  the  plans  and  the  specifica- 
tions proposed  by  each  one  of  these  parties 
respectively?    A.  Yes,  sir.    Q.  And  you  knew 
that  you  were  going  to   have  to  take   into 
consideration  the  question  of  which  was  the 
best  calculated  to  irrigate  the  lands  at  the 
least  cost  to  the  settler,  you  knew  that?     A. 
Yes,  sir.     Q.  And  you  knew  you  were  going 
to  have  to  take  into  consideration  the  num- 
ber of  acres  that  each  enterprise  was  going 
to  redeem  and  water?     A.  Yes,  sir.     Q.  And 
you  knew  you  were  going  to  have  to  take 
into  consideration  the  price  at  which  the  con- 
tractor would  ultimately  sell  the  water  and 
water  rights,  or  the  water  rights  to  the  set- 
tlers, that  is  right,  isn't  it?     A.  We  didn't 
have  to  do  that  at  that  [359]  time.     Q.  But 
you  knew  that  ultimately  you  were  going  to 
have  to  do  it?     A.  Certainly.    Q.  That  those 
were  elements  you  were  going  to  take  into 
consideration?    A.  Yes,  sir.    Q.  You  also  rec- 
ognized the  fact  that  those  parties  were  com- 
petitive applicants  for  the  construction  of  a 
system    to    redeem    and    water    these    lands, 
didn't  you?     A.   In   a   certain   sense."     An- 
other member  testified:     "Q.  Did  you  think 
that    those    were    competitive    propositions? 
A.  They  were.     Q.  You  told  Mr.  Edwards,  I 
believe,  that  during  the  time  you  were  a  mem- 
ber of  the  land   board  there  were  two  con- 
tests, two  pieces  that  came  before  the  land 
board,  in  which  there  was  an  apparent  con- 
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test  between  applicants  for  the  segregation, 
did  you  not?  A.  I  think  there  was  two,  but 
possibly  more.  Q.  And  you  told  him  that  in 
cases  where  the  standing  of  the  applicants 
was  both  good  with  regard  to  their  financial 
ability,  and  the  character  of  the  work  which 
they  were  going  to  construct,  that  the  price 
named  in  their  proposal  was  a  consideration 
with  the  land  board?  A.  Yes,  sir."  A  third 
member  testified:  "Q.  So  that  you  consid- 
ered the  Kuhn  application  was  the  most  ad- 
vantageous to  the  interest  of  the  state?  A^ 
I  think  80.  I  naturally  would  consider  the 
amount  of  acreage  to  be  reclaimed.  Q.  And 
you  looked  upon  it  in  that  light  up  to  the 
time  that  you  received  information  that  the 
Kuhn  application  was  to  be  withdrawn,  did 
you  not?  A.  Yes,  sir.  Q.  And  also  looked 
upon  it  in  that  light  until  the  Kuhn  applica- 
tion was  in  fact  withdrawn?  A.  Yes,  sir." 
One  of  the  plaintiffs  testified:  "Q.  Now,  for 
what  purpose  were  you  and  Mr.  Buhl  to  at- 
tend this  meeting?  A.  To  explain  to  the  land 
1>oard  the  fact  that  we  desired  Mr.  Buhl  to 
t>e  placed  in  our  position;  that  is,  that  there 
were  not  going  to  be  two  contending  forces 
in  the  requests  that  are  usually  to  be  made 
in  all  the  preliminary  steps  of  getting  a  seg- 
regation." 

The  court  entered  judgment  for  defendant. 
Plaintiflfs  appealed. 

Oeorge  B.  Gordon,  T.  C  Cochran,  8.  A, 
'Oilmore  and  Sidney  J.  Watta  for  appellants. 

g.  A.  Gordon,  James  P,  Whitla,  H.  C,  Ed- 
wards and  J.  N.  Martin  for  appellee. 

[361  ]  MoscHZiSKBB,  J. — This  case  was  tried 
in  accordance  with  the  Act  of  April  22,  1874, 
P.  L.  109,  by  a  judge  without  a  jury;  the 
action  was  in  assumpsit,  the  plaintiffs  claim- 
ing $275,000  under  a  written  contract.  After 
receiving  evidence  of  the  steps  leading  up  to 
what  the  trial  judge  found  to  be  the  agree- 
ment in  question,  also  concerning  the  conduct 
of  the  parties  at  the  time  of,  and  immediately 
after,  the  execution  of  the  writing  sued  on, 
the  court  below  concluded  that  the  contract 
was  void  as  against  public  policy,  and  en- 
tered judgment  in  favor  of  the  defendant; 
the  plaintiffs  have  appealed. 

The  material  facts  in  the  case  as  found 
by  the  trial  judge  are  given  more  at  length 
in  the  notes  of  the  reporter  published  in  con- 
nection herewith;  but,' so  far  as  [362]  neces- 
sary to  develop  the  principles  involved,  they 
'may  be  more  briefly  stated  thus:  Under 
•what  is  known  as  the  "Gary  Act,"  the  State 
of  Idaho  was  granted  authority  to  control, 
to  a  certain  extent,  the  public  lands  of  the 
federal  government  within  the  confines  of 
that  Commonwealth.  In  pursuance  of  this 
.authority,  the  general  assembly  of  Idaho  es- 


tablished a  system  for  carrying  out  the  pro- 
visions of  the  federal  statute,  and  the  par- 
ties to  the  present  controversy  proceeded 
under  this  legislation.  A  State  Board  of 
Land  Conunissioners  was  constituted,  con- 
sisting of  four  members,  and  this  board  was 
authorized  to  pass  upon  all  applications,  or 
proposals,  for  the  segregation  of  public  lands 
for  purposes  of  Irrigation  and  subsequent 
sale  to  settlers.  The  Idaho  statute  does  not 
authorize  the  reclamation  of  the  lands 
through  irrigation  by  the  state  itself,  but 
provides  for  the  doing  of  this  by  others, 
under  a  contract  with  the  state.  In  order 
to  obtain  a  contract  to  do  such  work,  one 
has  to  file  with  the  Board  of  Land  Commis- 
sioners an  application,  or  proposal,  setting 
forth  certain  details  prescribed  in  the  stat- 
ute, and  this  must  be  accompanied  by  a  cer- 
tified check  "for  not  less  than  $250  and  not 
more  than  $2,500  ...  as  a  guarantee  of 
the  execution  of  the  contract  by  the  applicant 
in  accordance  with  his  request  and  proposal 
in  case  of  the  approval  of  the  same  by  the 
state."  On  March  14,  1908,  the  five  legal 
plaintiffs  in  this  case  filed  a  request  for  the 
segregation  of,  and  proposal  to  irrigate  and 
reclaim,  approximately  600,000  acres  of  des- 
ert land.  On  June  3,  1908,  the  Twin  FalU 
Land  and  Water  Company,  a  corporation, 
filed  a  like  request  and  proposal  for  about 
380,000  acres  of  the  same  lands  included  in 
the  application  of  the  plaintiffs.  Frank  H. 
Buhl,  the  defendant,  was  the  president  of  the 
Twin  Falls  Company,  and,  in  all  the  subse- 
quent dealings  hereinafter  referred  to,  acted 
for  that  corporation.  On  June  22,  1908,  at 
one  and  the  same  time,  the  land  commission- 
ers ordered  an  examination  of  both  applica- 
tions. While  the  applications  in  question 
covered,  in  whole  or  in  part,  the  same  [363] 
lands,  the  proposals  differed  in  several  par- 
ticulars, viz.:  in  the  source  of  the  water 
supply  and  the  points  where  the  waters  were 
to  be  diverted,  in  the  plan  or  system  of  irri- 
gation and  cost  thereof,  and  finally,  in  the 
fact  that  the  plaintiffs  proposed  to  "sell 
water  rights  and  proportionate  shares  in  the 
completed  irrigation  works  to  settlers  at  $45 
per  acre,  payable  $3  per  acre  at  the  time  of 
sale,  and  the  balance  in  not  less  than  ten 
equal  annual  installments,  while  the  proposal 
of  the  Twin  Falls  Company  was  to  sell  the 
same  water  rights  and  proportionate  shares 
to  settlers  at  $50  per  acre,  to  be  paid  in  five 
equal  annual  installments,  with  interest  on 
the  deferred  payments  at  the  rate  of  6  per 
cent  per  annum.''  Both  the  Kuhn  interests 
(represented  by  the  plaintiffs)  and  the  Buhl 
interests  (represented  by  the  defendant)  had 
been  engaged  within  the  State  of  Idaho  in 
irrigation  projects  ior  some  years,  and  the 
state    officials    were   anxious    to    retain    the 
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ictive  participation  of  each  of  these  groups 
in  this  field  of  endeavor.  In  the  latter  part 
of  July,  1908,  when  the  two  applications  were 
pending  before  the  State  Board  of  Land  Com- 
missioners, one  of  the  legal  plaintiffs  came 
to  Pennsylvania  for  the  purpose  of  conferring 
with  the  defendant  relative  to  their  rival  pro- 
posals. After  several  talks,  on  July  30,  1908, 
at  East  Sharon^  Pennsylvania,  an  agreement 
was  reached  that  Mr.  Buhl,  acting  for  the 
Twin  Falls  Company,  should  pay  $300,000  to 
the  plaintiffs,  and  that  the  latter  should 
formally  appear  before  the  land  commission- 
ers in  Idaho  and  withdraw  their  pending 
application,  thus  leaving  the  field  open  to 
the  defendant  and  the  interests  which  he  rep- 
resented to  secure  the  sought-for  irrigation 
rights. 

In  pursuance  of  the  agreement  as  just 
stated,  on  August  4,  1908,  the  written  con- 
tract in  suit  was  prepared  and. executed,  and 
Bix  days  thereafter  the  parties  appeared  at  a 
meeting  of  the  land  commissioners  in  Idaho, 
which  had  been  arranged  for  the  purpose,  and 
the  plaintiffs'  proposal  was  formally  with- 
drawn. In  making  this  withdrawal  a  repre- 
sentative of  the  plaintiffs  addressed  [364] 
the  commissioners  and  assigned  as  a  reason 
for  abandoning  their  application  that  his  peo- 
ple were  engaged  in  a  great  many  large  enter- 
prises within  the  State  of  Idaho,  and,  there- 
fore, felt  that  they  had  about  as  much  as 
they  could  handle  for  the  next  two  or  three 
years.  The  written  contract  between  the  par- 
ties did  not  stipulate  the  formal  withdrawal 
of  plaintiffs'  application,  but  it  provided 
that,  for  a  consideration  of  $300,000,  the 
plaintiffs  should  sell  and  transfer  to  the  de- 
fendant  all  their  interest  therein,  and  also 
"all  maps,  plans,  surveys  and  estimates  made 
by  or  for  them  in  connection  with  the  segre- 
gation or  irrigation  of  the  lands  referred  to 
in  said  application,"  adding,  "such  assign- 
ment to  be  made  in  the  event  that  the  said 
Frank  H.  Bubl  or  his  associates  shall  be  able 
to  procure  the  segregation  already  applied 
for  by  him;"  it  further  provided  that  $25,000 
of  the  consideration  mentioned  must  be  paid 
to  the  plaintiffs  "ten  days  after  the  State 
Land  Board  of  Idaho  should  formally  signify 
their  intention  to  recommend  the  segregation 
(of  the  lands  in  question)  to  the  party  of 
the  second  part  and  his  associates  (being  the 
defendant  and  the  interests  he  represented)." 
The  fact  of  the  existence  of  this  written  con- 
tract was  not  made  known  to  the  board  of 
land  commissioners,  nor  was  anything  said 
at  the  meeting  concerning  the  consideration 
called  for  therein.  The  minutes  of  the  meet- 
ing show  the  withdrawal  of  the  plaintiffs' 
application  "for  the  segregation  of  about 
600,000  acres  of  land,"  and  the  granting  of 
the  defendant's  application  for  "about  380,- 


000  acres,"  with  the  right  to  the  Twin  Falls 
Company  to  amend  its  proposal  by  including 
more  land,  it  being  expressly  stated,  after 
noting  the  withdrawal  of  the  plaintiffs'  pro- 
posal, that  the  application  of  the  defendant 
was  "the  only  proposal  for  said  lands  now 
before  the  board."  Immediately  after  this 
meeting  of  the  land  board,  the  Twin  Falls 
Company  held  a  meeting  and  authorized  the 
payment  of  the  $25,000  stipulated  for  in  the 
written  agreement,  and  this  sum  was  subse- 
quently handed  to  the  legal  plaintiffs.  When 
[365]  the  time  fixed  in  the  contract  for  the 
payment  of  the  balance,  or  $275,000,  arrived, 
it  was  not  forthcoming,  and  the  plaintiffs  in- 
stituted the  present  action  to  recover  the 
amount  with  interest. 

The  plaintiffs  contend,  as  they  did  in  the 
court  below,  that  the  sought-for  grant  was 
not  a  franchise,  that  there  was  no  competi- 
tive situation,  and  therefore,  the  contract  in 
suit  was  in  no  sense  harmful  to  the  public; 
that  the  balance  of  the  $300,000  named  in 
the  written  agreement  was  due  to  them  as  a 
consideration  for  the  assignment  and  trans- 
fer to  the  defendant  of  the  maps,  plans,  sur- 
veys and  estimates  mentioned  therein,  to- 
gether with  any  interest  which  they  might 
have,  or  be  entitled  to  claim,  under  their 
application,  which  was  filed  more  than  two 
months  prior  to  that  of  the  defendant's  com- 
pany; that,  since  their  application  was  filed 
before  the  proposal  of  the  defendant,  it  was 
prior  in  time,  and  hence  prior  in  right,  and 
for  that  reason  it  had  a  value  which  (like 
a  location  or  entry  upon  lands  under  the 
homestead  and  other  such  laws)  they  had  a 
legal  right  to  realize  upon  by  sale  or  other- 
wise; that  if  their  interest  in  this  applica- 
tion had  no  substantial  value  which  could  be 
disposed  of  by  sale,  still,  since  the  transfer 
of  tangible  property,  i.  e.,  maps,  plans,  etc., 
was  provided  for  in  the  agreement,  that  was 
sufficient  to  support  the  consideration  and 
carry  the  contract;  and  finally  that,  since  the 
writing  was  valid  upon  its  face,  and  the 
plaintiffs  were  not  obliged  to  prove  any  facts 
aliunde  the  written  contract  in  order  to  es- 
tablish their  case,  the  defendant  should  not 
have  been  permitted  to  introduce  oral  evi- 
dence of  the  negotiations  leading  up  to  the 
making  of  the  contract  or  concerning  the 
subsequent  actions  of  the  parties  in  interest, 
and  thus  to  attack  its  validity.  Further,  the 
appellants  complain  because  the  court  below 
did  not  answer  specifically  their  requests  for 
findings,  and  they  contend  that,  owing  to  this 
failure,  many  material  facts  were  not  passed 
upon  or  given  effect.  On  the  other  hand,  the 
defendant  contends,  as  he  did  below,  that  the 
[366]  real  purport  and  purpose  of  the  writ- 
ten agreement,  and  the  actual  value  contem- 
plated to  be  delivered  for  the  $300,000  there- 
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in  provided  to  be  paid,  were  the  elimination 
and  withdrawal  of  the  application,  or  pro- 
posal, filed  by  the  legal  plaintiffs,  in  order 
that  the  field  of  competition  might  be  cleared 
and  the  proposal  of  the  Twin  Falls  Company 
(represented  by  the  defendant)  granted  with- 
out opposition.  The  court  below  did  not  sus- 
tain any  of  the  contentions  of  the  plaintiffs, 
but  found  in  favor  of  the  defendant,  saying, 
•*The  fact  that  the  subject  of  the  contract  in 
suit,  and  the  thing  for  which  the  defendant 
agreed  to  pay  the  $300,000  claimed,  was  the 
withdrawal  and  entire  elimination  of  the 
legal  plaintiffs  as  competitors  of  the  Twin 
Falls  Land  and  Water  Company  before  the 
State  Board  of  Land  Commissioners  of  Idaho, 
for  a  contract  with  the  state  to  carry  out  the 
Bruneau  irrigation  project,  is  so  conclusively 
shown  and  firmly  established  by  the  evidence 
in  this  case  that  no  contrary  theory  can  be 
entertained." 

The  manifest  purpose  of  the  legislation  re- 
ferred to  Tfn  the  beginning  of  this  opinion, 
and  stated  more  at  large  in  the  reporter's 
notes  to  this  case,  was  to  encourage  and  pro- 
mote the  reclamation  of  public  desert  lands, 
to  the  end  that  they  might  be  distributed  in 
small  tracts  among  actual  settlers  upon  the 
cheapest  and  most  inviting  terms,  so  as  to 
bring  about  their  ultimate  ownership,  occu- 
pation and  cultivation  by  the  largest  possible 
population;  and  the  fact  that,  in  effect,  the 
ownership  of  the  irrigation  works  also  would 
eventually  pass  to  these  settlers,  cannot  af- 
fect the  character  of  the  original  grant  as 
a  public  franchise,  if  it  was  such.  In  the 
present  case,  official  responsibility,  to  work 
out  the  contemplated  results,  was  placed  upon 
the  Idaho  State  Board  of  Land  Commission- 
ers, and,  the  laws  upon  the  subject  being 
complied  with,  they  had  the  right,  and  wero 
fixed  with  the  duty,  when  the  occasion  should 
arise,  of  deciding  which  of  two  or  more  appli- 
cations, or  proposals,  for  irrigating  any  given 
district,  should  be  granted;  of  [367]  course, 
in  exercising  this  power,  the  board  would  be 
obliged  ultimately  to  contract  with  the  ap- 
plicant who  offered,  or  was  willing  to  accept, 
the  terms  which  promised  most  to  the  even- 
tual settler  upon  the  land.  The  mere  fact 
that  the  statutes  involved  do  not  expressly 
provide  for  the  manner  of  determining  cases 
where  more  tlian  one  application  is  presented 
for  the  same  general  district,  does  not  pre- 
clude such  a  situation,  or  alter  the  plain 
duty  of  the  board  when  it  arises,  as  it  did  in 
the  present  case. 

Here  each  proposal  was  to  irrigate  and  re- 
claim desert  lands  under  a  contract  with  the 
State  of  Idaho,  and  we  feel  that  this  consti- 
tuted an  application  for  a  privilege  in  the 
nature  of  a  public  franchise.  The  law  is 
established  that,  where  any  public  right,  fran- 


chise, contract  or  privilege  is  to  be  disposed 
of  by  government  officials  or  agents,  whether 
by  a  public  letting  or  awarding  upon  bids, 
or  by  the  exercise  of  official  discretion  without 
public  bids  (Hunter  v.  Nolf,  71  Pa.  St.  282; 
Gulick  V.  Ward,  10  N.  J.  L.  87,  18  Am.  Dec. 
389;  Boyle  v.  Adams,  50  Minn.  255,  52  X. 
W.  860,  17  L.R.A.  96),  it  is  against  public 
policy  for  one  competing  applicant,  candidate 
or  bidder  to  contract  for  the  extinguishment 
of  another's  competition:  Greenhold  on  Pub- 
lic Policy,  Rule  172,  page  178;  Kennedy  v. 
Murdick,  5  Har.  (Del.)  468;  Swan  v.  Chor- 
penning,  20  Cal.  182;  Ray  v.  Mackin,  100 
111.  246;  and  other  authorities,  infra.  It  was 
the  duty  of  the  board  of  land  commissioners 
to  receive  the  applications  and  proposals  of 
all  persons  desiring  to  compete  for  the  prt^s- 
ent  privilege,  franchise,  or  contract,  and  after 
a  careful  investigation  to  grant  that  particu- 
lar application  which  in  the  judgment  of  the 
board,  all  things  being  considered,  was  most 
advantageous  to  the  public,  without  regard 
to  the  priority  in  date  of  one  over  others; 
for  there  is  nothing  in  the  statutes  upon  the 
subject  recognizing  any  right  gained  by  pri- 
ority of  filing.  This  is  as  it  should  be,  be- 
cause, there  is  no  true  analogy  between  the 
taking  up  of  land  under  the  homestead  and 
other  such  laws  and  a  case  [368]  like  the 
one  before  us;  there  the  terms  of  the  bargain 
are  absolutely  determined  in  advance,  and  all 
must  accept  the  government  grant  on  these 
fixed  terms,  while  here  they  are  largely  sub- 
ject to  negotiations  between  the  applicants 
and  the  State,  the  terms  of  the  final  bargain 
to  be  reduced  to  a  contract  for  the  benefit 
of  the  public,  i.  e.,  the  eventual  settlers  upon 
the  land.  Under  the  circumstances  and  evi- 
dence at  bar,  the  court  below  properly  found 
that  the  plaintiffs  and  defendant  (the  latter 
representing  the  Twin  Falls  Land  and  Water 
Company)  were  competing  applicants  for  a 
public  franchise.  Both  applicants  prepare<l 
their  respective  proposals  in  accordance  with 
the  statutory  requirements  and  submitted 
them  to  the  land  board  for  its  consideration 
and  decision  upon  their  ultimate  relativi* 
merits,  and  this  created  a  competitive  situa- 
tion; which  fact  was  clearly  recognized  by  at 
least  one  of  the  plaintiffs  and  several  of  the 
land  commissioners,  as  shown  by  excerpts 
from  their  testimony  reproduced  in  the  re- 
porter's notes.  The  two  rival  proposals 
were  pending  and  undetermined  before  the 
land  board  when  the  agreement  in  suit,  stig- 
matized by  the  trial  court  as  a  corrupt  con- 
tract for  the  sale  and  elimination  of  the 
plaintiffs'  competition,  was  entered  into. 

While  we  shall  not  stop  to  analyze  tlie 
proofs,  yet,  we  agree  with  the  court  below  it 
clearly  appears  that  the  chief  aim  and  pur- 
pose of  the  agreement  between   the  parties 
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■were  to  eliminate  the  plaintiffs*  actual  and 
threatened  compt'tition,  and  that  the  consid- 
eiation  of  $300,000,  named  in  the  written 
i'ontract,  was  to  be  paid  chiefly  to  accomplish 
this  end,  the  sale  of  the  maps,  etc.,  being 
merely  incidental  to  the  prime  purpose  in 
view.  In  considering  the  effect  of  such  a 
state  of  affairs,  it  is  of  no  significance  that 
the  land  board  is  not  required  to  grant  any 
particular  application,  but  has  the  power  to 
refuse  all  proposals  submitted  to  it;  neither 
is  it  of  any  consequence  that  the  applications 
in  question  were  preliminary  in  their  nature 
and  would  not  in  themselves  [369]  amount 
to  a  contract  with  the  state,  even  if  granted. 
Xo  matter  what  the  usual  practice  was  be- 
fore the  land  board,  or  what  were  the  views 
of  certain  of  its  members,  it  will  not  do  to 
depreciate  or  underestimate  the  importance 
of  these  preliminary  proposals,  for  they  are 
provided  for  with  the  greatest  detail  in  the 
writt^^n  law  and  must  be  viewed  seriously; 
the  mere  fact  that  the  board  can  permit  their 
amendment  and  dictate  the  terms  of  the  final 
bargain,  without  regard  to  the  figures  in  the 
initial  proposals,  only  makes  pos8il)le  a 
greater  degree  of  competition  when  two  or 
more  applicants  are  seeking  a  particular 
grant.  As  just  said,  the  proceedings  are  stat- 
utory, and  applications  sucli  as  here  filed  are 
expressly  prescribed  as  the  first  step  neces- 
sary to  be  talcen.  Everv  one  desirous  of  en- 
tering  upon  a  project  like  the  one  contem- 
plated at  bar  must  take  this  first  step,  and 
he  can  take  no  other  until  that  is  done; 
therefore,  competition  begins  as  soon  as  two 
applications  are  filed  with  the  land  board, 
and  the  suppression  of  this  situation  by  an 
apreement  between  the  applicants  is  as  illegal 
at  one  stage  of  the  proceedings  as  at  anotlier. 
The  court  below  has  found  that,  at  the 
time  the  plaintiffs  withdrew  their  applica- 
tion, the  land  board  was  ignorant  concerning 
the  terms  of  the  bargain  between  the  com- 
petitors, but,  if  all  the  facts  had  been  known, 
that  would  not  legalize  the  transaction.  The 
fraud  was  not  against  the  land  board,  but 
the  public,  and  even  though  the  remaining 
application  were,  in  fact,  the  better  of  the 
two,  that  would  not  be  decisive  of  the  case, 
for  Buch  transactions  are  condemned  not  so 
much  for  the  harm  done  in  any  particular 
instance  as  because  of  their  general  evil  pub- 
lic tendency.  While  we  have  not  been  re- 
ferred to  a  case,  and  our  own  research  has 
not  disclosed  any,  which  on  its  material  facts 
is  precisely  like  the  one  at  bar,  yet,  the  law 
upon  the  general  subject  in  hand  is  firmly 
established,  and  the  relevant  applicable  prin- 
ciples are  well  stated  in  the  following  ex- 
cerpts from  the  authorities:  "Where  a  con- 
tract belongs  to  a  class  [370]  which  is  repro- 
bated  by   public  policy,   it  will  be   declared 


illegal  though  in  that  particular  instance  no 
actual  injury  may  have  resulted  to  the  pub- 
lic, as  the  test  is  the  evil  tendency  of  the 
contract  and  not  its  actual  result:"  15  Am. 
&  Eng.  Enc.  of  Law  (2d  ed.)  934.  "In  other 
words  its  validity  is  determined  by  its  gen- 
eral tendency  at  the  time  it  is  made,  and 
if  this  is  opposed  to  the  interests  of  the  pub- 
lic it  will  be  invalid,  even  though  the  intent 
of  the  parties  was  good  and  no  injury  to  the 
public  would  result  in  the  particular  case. 
Tlie  test  is  the  evil  tendency  of  the  contract 
and  not  its  actual  injury  to  the  public  in  a 
particular  instance:"  9  Cyc.  481-2.  "In  the 
absence  of  any  legislative  prohibition  of  a 
particular  agreement  which  may  be  brought 
before  a  court,  the  latter,  to  declare  it  void 
on  this  ground,  must  find  that  such  contracts 
have  a  tendency  to  injure  the  public — are 
against  public  good,  or  inconsistent  with 
flound  policy  and  good  morals  as  to  the  con- 
sideration or  thing  to  be  done:"  9  Cyc.  482. 
"Whether  a  contract  is  against  public  policy 
is  a  question  of  law  for  the  court  to  deter- 
mine from  all  of  the  circumstances  in  each 
case.  It  is  clearlv  to  the  interest  of  the 
public  that  persons  should  not  be  unneces- 
sarily restricted  in  their  freedom  to  make 
their  own  contracts  and  agreements,  therefore 
they  are  not  to  be  held  void  as  being  con- 
trary to  public  policy  unless  they  are  clearly 
contrary  to  what  the  legislature  or  judicial 
decision  has  declared  to  be  the  public  policy, 
or  they  manifestly  tend  to  injure  the  public 
in  some  wav.  On  the  other  hand  the  inter- 
ests  of  the  public  do  require  that  there  shall 
be  some  restrictions  on  the  freedom  of  per- 
sons to  enter  iiito  contracts;  and  if  an  agree- 
ment binds  a  party  to  do  or  not  to  do  any- 
thing, the  doing  or  omission  of  which  is 
manifestly  injurious  to  the  public  interests, 
the  courts  must  declare  it  contrary  to  public 
policy,  and  therefore  illegal  and  void:"  9  Cyc. 
483-5.  In  Providence  Tool  Co.  v.  Norris,  2 
Wall.  (U.  S.)  45,  50,  the  rule  is  stated  thus: 
"All  agreements  for  pecuniary  considerations 
to  control  the  business  operations  of  the 
[371]    government  .  are    void    as 

against  public  .policy,  without  reference  to 
the  question  whether  improper  means  are  at- 
tempted or  used  in  their  execution;  the  law 
looks  to  the  general  tendency  of  such  agree- 
ments and  closes  the  doorway  to  temptation 
by  refusing  them  recognition."  In  Ormerod 
\.  Dearman,  100  Pa.  St.  561,  564.  45  Am. 
Rep.  391,  we  state  that  the  authorities  "es- 
tablish the  principle  that  contracts  which 
have  for  their  subject-matter  any  interference 
with  the  creation  of  laws  or  their  due  en- 
forcenient  are  against  public  policy  and 
therefore  void;"  and  in  Swing  v.  Munson. 
191  Pa.  St.  582,  588,  43  Atl:  342,  71  Am. 
St.  Rep.  772,  58  I.R.A.  223.  we  say  that  "in 
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enforcing  a  policy  in  the  interests  of  the 
whole  public,  the  law  takes  but  little  note 
of  the  conduct  of  the  immediate  parties  to 
the  contract;  the  rule  is,  that  courts  having 
in  view  public  interests,  will  not  lend  their 
aid  to  the  enforcement  of  an  unlawful  con- 
tract." Again,  in  the  recent  case  of  Pitts- 
burg V.  Goshorn,  230  Pa.  St.  212,  227,  79  Atl. 
505,  we  say;  "What  results  to  a  contract 
against  public  policy  is  a  total  and  irreme- 
diable paralysis,  which  leaves  it  absolutely 
without  any  force  or  effect  whatever,  so  that 
it  cannot,  under  any  circumstances,  be  made 
the  basis  of  a  cause  of  action.  The  law  when 
appealed  to  will  have  nothing  to  do  with  it, 
but  will  leave  the  parties  just  in  the  condi- 
tion in  which  it  finds  them."  See  also  the 
discussion  on  this  subject  in  Enders  v.  En- 
ders,  164  Pa.  St.  266,  at  p.  271,  27  L.R,A. 
56,  44  Am.  St.  Rep.  598,  30  Atl.  129;  Mo- 
Mullen  V.  Hoffman,  174  U.  S.  639,  19  S.  Ct. 
839,  43  U.  S.  (L.  ed.)  1117;  Gibbs  v.  Smith, 
115  Mass.  592;  Atcheson  ▼.  Mallon,  43  K.  T. 
147,  3  Am.  Rep.  678.  These  principles,  when 
applied  to  the  facts  found  by  the  trial  judge, 
fully  justify  the  legal  conclusion  reached  in 
this  case;  but,  after  distinguishing  one  al- 
leged controlling  authority  cited  by  the  ap- 
pellants, we  shall  examine  some  other  reasons 
urged  by  them  against  the  validity  of  the 
judgment  entered  by  the  court  below. 

Irvin  ▼.  Irvin,  169  Pa.  St.  529,  32  Atl.  445. 
29  L.R.A.  29&,  largely  relied  upon  by  the 
appellants  to  sustain  their  contention  that 
the  sale  of  the  maps,  plans,  etc.,  mentioned 
in  the  written  agreement  was  sufficient  to 
sustain  the  contract  in  suit,  has  no  applica- 
tion, [372]  in  that  respect,  to  the  present 
case.  The  gist  of  the  Irvin  decision  is  simply 
that,  where  a  written  contract  is  upon  its 
face  free  from  any  taint  of  illegality,  an 
accompanying  collateral  parol  agreement,  al- 
tliough  against  public  policy,  which  does  not 
actually  enter  into  the  substance  of  the  writ- 
ten contract,  cannot  be  introduced  to  defeat 
the  latter.  A  reading  of  the  opinion  in  that 
case  will  show  we  regarded  the  written  con- 
tract there  at  issue  as  a  transaction  which 
stood  by  itself,  separate  and  apart  from  the 
alleged  collateral  agreement,  and  this  is 
made  additionally  plain  when  the  decision  in 
question  is  considered  in  connection  with  Kil- 
born  v.  Field,  supra.  The  present  case  dif- 
fers from  Irvin  v.  Irvin,  supra,  for  here  the 
illegal  agreement  of  the  plaintiffs  to  sell  their 
competition  was  not  incidental  to  the  trans- 
fer of  something  else,  but  entered  into  the 
very  essence  of  the  transaction  before  us;  in 
other  words,  the  written  contract  at  bar  had 
no  real  foundation  to  stand  upon  when  sepa- 
rated from  the  illegal  parol  agreement  that 
the  plaintiffs  and  the  defendant  were  to  ap- 
pear together  before  the  State  Board  of  Land 


Commissioners,  and  the  former  were,  then 
and  there,  formally  to  withdraw  their  appli- 
cation and  leave  the  field  open  to  the  latter 
(which  was  done).  The  two. agreements  were 
in  no  way  inconsistent,  but  entirely  in  har- 
mony wi^  each  other  and  had  in  view  tlie 
same  result,  namely,  the  withdrawal  of  the 
application  of  the  plaintiffs  and  the  granting 
of  the  application  of  the  defendant,  and  upon 
the  accomplishment  of  this  result  depended 
the  payment  of  the  consideration.  In  the 
Irvin  case  the  defendant  undertook  to  set  up 
an  independent,  collateral  and  illegal  agree- 
ment concerning  a  subject  not  mentioned  or 
hinted  at  in  the  written  agreement,  while  in 
the  present  case  the  written  contract  by  its 
very  terms  provided  that  no  formal  transfer 
of  tangible  property  should  take  place,  and 
that  the  first  installment  of  the  consideration, 
viz.,  $25,000,  should  not  be  paid  until  the 
land  board  favorably  acted  upon  the  defend- 
ant's application;  which,  of  [373]  course, 
could  mean  only  that  the  application  of  the 
plaintiffs  would  then  cease  to  have  any  value, 
and  probably,  since  the  two  irrigation  plans 
were  different  in  many  respects,  although  cov- 
ering practically  the  same  territory,  the 
maps,  plans,  etc.,  would  then  be  greatly  de- 
preciated in  value.  The  plaintiffs,  however, 
received  the  $25,000,  and  the  court  below  has 
found  that  the  amount  was  sufficient  to  com- 
pensate and  reimburse  them  for  their  entire 
investment  in  connection  with  the  subject- 
matter  of  the  contract  in  suit;  although,  in 
this  connection,  it  may  be  stated  that  the 
consideration  was  indivisible,  there  being  no 
stipulation,  either  verbal  or  written,  and  no 
agreement,  as  to  how  much  of  the  $300,000 
named  in  the  contract  should  go  to  the 
plaintiffs  for  giving  up  their  application,  and 
tlius  relinquishing  their  competition,  or  as  to 
the  amount  to  be  paid  them  for  the  maps, 
plans,  surveys,  etc.  It  is  settled  that  where 
the  consideration  of  a  contract  is  indivisible, 
and  a  part  is  illegal,  it  falls  as  a  whole: 
Trist  V.  Child,  21  Wall.  (U.  S.)  441,  22 
U.  S.  (L.  ed.)  623;  Meguire  v.  Corwine,  101 
U.  S.  108,  112,  25  U.  S.  (L.  ed.)  899;  Hazle- 
ton  V.  Sheckells,  202  U.  S.  71,  78,  6  Ann. 
Cas.  217,  26  S.  Ct.  567,  50  U.  S.  (L.  ed.)  939. 
As  to  the  appellants'  complaint  concerning 
the  admission  of  evidence  aliunde  the  c<hi- 
tract.  The  rule  is  established  that,  "where  a 
written  instrument  is  attacked  upon  the 
ground  that  the  contract  is  offensive  to  law 
and  violative  of  public  policy,  the  whole 
transaction  should  be  inquired  into,  and  the 
court  will  not  suffer  itself  to  be  embarrassed 
by  any  technical  rules  regarding  the  admis- 
sibility of  evidence:"  21  Am.  &  Eng.  Enc. 
(2d  ed.)  1099;  also  see  9  Cyc.  562,  where  it 
is  said  that,  in  such  instances,  "the  substance, 
not  the  form,  of  the  agreement  is  looked  at 
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.  «  «  ,  therefore,  in  order  to  arrive  at  the 
substance  of  it,  the  court ^win  not  confine  its 
attention  to  the  mere  words  in  which  it  is 
•expressed,"  and  page  766,  to  this  effect: 
""Where  a  contract  is  assailed  on  the  ground 
that  it  is  illegal  and  void,  the  defense  may 
be  and  generally  is  established  by  evidence 
aliunde."  See  also  Coverly  v.  Terminal  Ware- 
house Co.  70  N.  Y.  [374]  App.  Div.  82,  88; 
85  App.  Div.  488,  83  N.  Y.  S,  369;  Green- 
hood  on  Public  Policy,  126.  Speaking  of  the 
rule  just  cited,  in  Irvin  v.  Irvin,  169  Pa.  St. 
529,  at  p.  544,  32  Atl.  445,  29  L.R.A.  292, 
we  said:  ''A  distinction  has  been  taken  be- 
tween those  contracts  in  which  the  considera- 
tion affects  only  the  parties,  and  those  in 
which  it  affects  the  public  ...  ;  so, 
while  the  rule  laid  down  in  Evans  v.  Dravo, 
24  Pa.  St.  62,  62  Am.  Dec.  359,  and  Swan  v. 
Scott,  11  S.  &  R.  St.  155,  and  other  cases,  is 
that  a  demand  on' an  illegal  transaction  will 
be  enforced,  if  the  plaintiff  can  make  out  his 
case  without  disclosing  the  illegality,  that 
rule  has  not  been  invariably  applied  to  con- 
tracts where  the  illegal  consideration  is 
an  immorality  detrimental  to  the 
public.  In  such  cases,  the  courts  may  over- 
look the  parties  and  consider  the  question 
one  of  public  policy."  See  also  Kilborn  v. 
Field,  78  Pa.  St,  194,  196,  where  suit  was 
brought  on  a  note  which  was  perfectly  good 
on  its  face,  but  the  court  received  evidence  to 
show  a  prior  accompanying  agreement  con- 
cerning the  procuring  of  a  divorce,  which  was 
void  as  against  public  policy,  and  then  held: 
*'If  the  consideration  of  the  note  sued  upon 
was  in  part  or  in  whole  that  the  respondent 
should  not  appear  and  oppose  the  divorce,  the 
note  was  void;  whether  such  was  the  consid- 
eration was  a  question  of  fact  which  ought 
to  have  been  submitted  to  the  jury."  Before 
leaving  this  branch  of  the  case,  it  may  be 
well  to  state  we  are  not  persuaded  that  the 
contract  being  one  which  concerned  property 
located  in  a  foreign  jurisdiction,  has  any 
weight  under  the  circumstances  in  this  case. 
The  contract  was  made  and  executed  in 
Pennsylvania,  and  must  be  judged  by  the 
laws  of  this  State;  but,  since  nothing  has 
been  shown  to  the  contrary,  we  assume  it 
would  be  equally  void,  as  against  public  pol- 
icy, in  every  other  state  of  the  Union,  in- 
cluding Idaho.  The  case  of  Rumsey  v.  New 
York,  etc.  P.  R.  Ck).  203  Pa.  St.  579,  585,  53 
Atl.  495,  simply  decides  that  ''contracts  valid 
by  the  law  of  the  place  and  time  where  they 
are  made  and  are  to  be  performed,  are  valid 
everywhere;"  that  decision  has  no  particular 
bearing  [375]  here.  Finally  we  note  that 
proof  of  the  Idaho  statutes  was  admissible 
properly  to  develop  the  facts  involved  in  this 
case,  and  in  order  to  show  that  the  parties  in 
interest  were  resjiectively  applying  for  a 
grant  in  the  nature  of  a  public  franchise. 


We  fail  to  see  merit  in  the  appellants'  com- 
plaint concerning  the  trial  judge's  failure  to 
answer  their  requests  for  findings  of  fact; 
as  recently  stated  in  Com.  v.  Altoona  School 
Dist.  241  Pa.  St.  224,  229,  88  Atl.  481. 
"There  is  no  requirement  in  the  Act  of  1874 
that  the  court  shall  specifically  answer  upon 
the  record  all  the  requests  for  findings  of  fact 
submitted  by  counsel  (Com.  v.  Monongahela 
Bridge  Co.  216  Pa.  St.  108,  8  Ann.  Cas.  1073, 
64  Atl.  909),  but,  of  course,  the  court's  find- 
ings must  cover  all  facts  stated  in  the  re- 
quests which  are  material  to  a  proper  deter- 
mination of  the  issues  involved."  When  the 
well  stated  opinion  filed  by  the  court  below 
is  read  as  a  whole,  it  is  clear  that  the  trial 
judge  substantially  complied  with  the  re- 
quirements of  the  established  practice  under 
the  act  in  question.  Some  of  plaintiffs'  re- 
quests were  so  drawn  that  they  could  not 
be  answered  by  a  simple  affirmation  or  nega- 
tion; many  of  them  were  n^atively  answered 
by  an  affirmative  finding  of  converse  proposi- 
tions included  in  the  series  of  facts  specific- 
ally found  by  the  trial  judge;  others,  such 
as  those  dealing  with  the  individual  attitude 
of  commissioners  toward  competition  among 
rival  applicants,  and  the  actual  practice  be- 
fore the  land  board  relating  to  matters  posi- 
tively regulated  by  statutory  enactments, 
were  wholly  immaterial,  as  we  have  herein- 
before indicated ;  moreover,  during  the  course 
of  this  opinion,  incidentally,  we  have  endeav- 
ored to  point  out  that,  in  several  instances, 
facts  which  the  appellants  seemed  to  consider 
of  prime  importance  were,  under  what  we 
have  decided  to  be  the  governing  principles 
of  law,  of  no  real  materiality. 

After  a  careful  studv  of  the  entire  record, 
and  the  most  excellent  briefs  of  counsel,  it 
seems  clear  to  us  that  the  privilege  sought 
by  the  respective  applicants  [376]  was  a 
right  in  the  nature  of  a  public  franchise,  and 
it  is  equally  clear  that  the  proposal,  or  ap- 
plication, withdrawn  by  the  plaintiffs,  was  in 
the  nature  of  a  preliminary  bid,  or  offer,  for 
this  franchise.  In  each  instance,  the  consid- 
eration, or  amount  of  the  bid,  consisted  of 
the  merits  of  the  proposed  plan  of  irrigation, 
as  set  forth  in  the  application,  including,  of 
course,  the  price  which  the  applicant  sug- 
gested he  was  willing  to  accept  for  water 
rights  from  future  settlers  upon  the  land. 
The  right  to  reclaim  desert  land,  by  an  irri- 
gation project  such  as  the  parties  had  in 
mind,  was  one  granted  by  the  national  gov- 
ernment to  the  state  itself,  with  the  privi- 
lege in.  the  latter  of  enfranchising  others  by 
contract  to  perform  the  work  and,  incidental- 
ly, to  reap  a  proper  recompense  or  profit 
therefrom;  it  could  only  be  conferred  by  the 
state  through  its  board  of  land  commisBion- 
ers,  and  these  officers,  acting  in  the  adminis- 
tration of  a  public  trust,  when  disposing  of 
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the  franchise,  were  bound  by  every  principle 
of  law  to  obtain  the  best  possible  plan  for  the 
work  to   be   done,   the   most   competont  and 
responsible  contractor  to  do  it,  and  the  most 
favorable  terms  for  the  eventual  settlers.    In 
the  present  instance,  that  there  was  compe- 
tition   between    the   respective   applicants   is 
clear,  else  why  should  one  be  willing  to  pay 
the  other  $300,000  to  step  aside?     In  cases 
of  this  kind,  it  is  plain  that  a  premium  paid 
to  prevent  competition  is^  almost  invariably, 
either  directly  or  indirectly,  charged  upon  the 
public;    for  it  is  but  reasonable  to  assume 
that  in  the  end  the  terms  will  be  calculated 
to  cover  all  expenditures,   and  therefore,   if 
the  successful  contractor  pays  a  given  sum 
to  induce  a  rival  to  stand  out  of  the  way,  he 
can,  if  not  compelled  to  make  such  payment, 
afford  to  perform  the  work  in  question  for 
the    recompense    he    is    to    receive    less    the 
amount  paid  to  avoid  competition.     As  wo 
have    already    shown,    the    law    reprobates 
transactions  such  as  the  one  before  us,  owing 
to  their  general  tendency  for  evil,  irrespective 
of  the  results  in  any  special  case;  but,  aside 
from  this  aspect  of  the  [377]  matter,  there 
is  but  little  force  in  the  appellants'  conten- 
tion that,  in  this  case,  the  public  officials  of 
Idaho  were  anxious  to  avoid  competition  be- 
cause of  their  fear  that  both  applicants  might 
relinquish  the  whole  Bruneau  Desert  irriga- 
tion project,  for  a  reading  of  the  testimony 
shows  that  the  real  apprehension  entertained 
by  some  of  the  land  commissioners,  who  ap- 
pear to  have  been  equally  divided  as  to  the 
merits  of  the  respective  proposals,  was  not 
that  the  two  applicants  might  abandon  the 
particular  project  then  before  them,  but  that, 
if  they  were  not  both  pleased,  the  state  might, 
in  the  end,  lose,  as  a  general  operator  in  the 
field  of  irrigation,  the  one  who  was  not  fa- 
vored by  their  grant;  or  to  express  the  situ- 
ation  in   the   words  of  one  of   the  commis- 
sioners:    "The  board  looked  at  it  from  this 
standpoint,  they  wanted  to  keep  both  inter- 
ests operating  in  the  state,  they  thought  they 
were  good  people  for  the  state."     This  atti- 
tude on  the  part  of  certain  of  the  commis- 
sioners was  altogether   too  fanciful  to  save 
the  plaintiff's  case.    Of  course  administrative 
officials    ofttimes    are    placed    in    a   position 
where  they  must  decide  between  two  inter- 
ests, each  of  which  they  would  like  to  please, 
both  for  personal  and  official  reasons,  and,  in 
such  instances,  they  have  a  natural  desire  to 
avoid  the  disagreeable  duty  of  selecting  one 
as   againnt    the   other,   but   this   attitude   on 
their  part,  while  readily  understood,  cannot 
be  given  material  weight  in  deciding  a  case 
of  the  character  of  the  one  now  before  us. 
Hver  v.  Richmond  "Traction  Co.  80  Fed.  839, 
844,  42  U.  S.  App.  522,  26  C.  C.  A.  175,  and 
368  U.  S.  471,  18  S.  Gt.   114,  42  U.  S.    (L. 


ed.)  547,  is  cited  by  both  sides;  although 
the  opinions  there  reported  contain  much  in- 
teresting discussion  on  the  general  subject  at 
present  under  consideration,  nevertheless,  the 
decision  in  that  case  is  not  at  all  a  control- 
ling authority  here.  It  remains  but  to  say 
that,  while  we  do  not  deem  it  necessarv  to 
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pass  specifically  upon  each  of  the  forty -two 
assignments,  yet,   we  are   not  convinced   of 
material  error  in  any  respect. 
The  judgment  of  the  coxirt  below  is  afiSrmed. 


NOTE. 

AdmissLbility  of  Parol  Evideaoe  to 
Show  lUesality  of  Contract. 

The  recent  cases  including  the  reported 
case  are  in  accord  with  the  holding  in  Mus- 
kogee Land  Co.  v.  Mullins,  105  Fed.  179,  16 
Ann.  Cas.  387,  91  C.  C.  A.  213,  that  a  writ- 
ten contract  fair  and  lawful  on  its  face  mav 
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be  shown  by  parol  to  be  contrary  to  law, 
morals  or  public  policy.  In  re  Canfield,  190 
Fed.  266 ;  Little  v.  State  Nat.  Bank,  105  Ark. 
281,  152  S.  W.  281 ;  Smith  v.  David  B.  Crock- 
ett Co.  85  Conn.  282,  82  Atl.  569,  39  L,R.A. 
(N.S.)  1148;  Wright  v.  Vaughan,  137  Ga. 
52,  72  S.  E.  412;  Hentz  v.  Booz,  8  Ga.  App. 
577,  70  S.  E.  108;  Luke  v.  Livingston,  9  Ga. 
App.  116,  70  S.  E.  596;  Roberts  v.  Arnall, 
9  Ga.  App.  328,  71  S.  E.  590;  Hines  v.  Cure- 
ton-Cole  Co.  9  Ga.  App.  778,  72  S.  E.  191; 
Farmers'  Oil,  etc.  Co.  v.  Rosenthal,  10  Ga. 
App.  416,  73  S.  E.  428;  McNamara  v.  Georgia 
Cotton  Co.  10  Ga.  App.  669,  73  S.  E.  1092; 
Citizens'  Nat.  Bank  v.  Kerney,  59  Ind.  App. 
96,  108  N.  E.  139;  Mitchell  v.  Campbell,  111 
Miss.  806,  72  So.  231;  Taylor  v.  Perkins,  171 
Mo.  App.  246,  157  S.  VV.  122;  Howard  v. 
Farrar,  28  Okla.  490,  114  Pac.  695;  Southern 
States  Phosphate  Co.  y.  Arthurs,  97  S.  C. 
358,  81  S.  E.  663;  Maybank  v.  Rodgers,  98 
S.  C.  279,  82  S.  E.  422;  Kilbourn  City  v. 
Southern  Wisconsin  Power  Co.  149  Wis.  168, 
135  N.  W.  499;  Manufacturers'  &  Merchants' 
Inspection  Bureau  v.  Everwear  Hosiery  Co. 
152  Wis.  73,  Ann.  Cas.  1914C  449,  138  N.  W\ 
624,  42  L.H.A.(N.S.)   847. 

Thus  it  has  been  held  recently  that  it  is 
competent  to  show  by  parol  evidence  that  a 
contract  which  appears  to  be  legal  on  its 
face  is  a  gambling  contract  or  a  wager. 
Weight  V.  Vaughan,  137  Ga.  52,  72  S.  K. 
412;  Hentz  v.  Booz,  8  Ga.  App.  677,  70  S. 
E.  108;  Luke  v.  Livingston,  9  Ga.  App.  ll(k 
70  S.  E.  596;  Roberts  v.  Arnall,  9  Ga.  App. 
328,  71  S.  E.  500;  Hines  v.  Cureton-Cole  Co. 
9  Ga.  App.  778,  72-S.  E.  191:  McXamara  v. 
Georgia  Cotton  Co.  10  Ga,  App.  669,  73  S. 
E.  1092:  Farmers'  Oil,  etc.  Co.  v.  Rosen- 
thal, 10  Ga.  App.  416,  73  S.  E.  428.     Parol 
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182  Ind.  637. 
evidence  is  competent  to  show  that  the  par- 
ties to  a  contract  for  the  sale  of  a  commodity 
contracted  in  pursuance  of  a  mere  speculative 
venture,  with  the  intention  of  settling  ac- 
cording to  the  difference  existing  at  the  time 
of  delivery  between  the  market  value  of  the 
property  and  the  purchase  price  as  fixed  in 
the  contract.  Luke  v.  Livingston,  9  Ga.  App. 
11«,  70  S.  E.  696;  McNamara  v.  Georgia  Cot- 
ton Co.  10  Ga.  App.  869,  73  S.  E.  1092.  The 
party  attempting  to  show  by  parol  evidence 
that  a  contract  ia  a  wagering  contract  must 
prove  that  the  intention  and  understanding 
of  the  parties  to  execute  an  illegal  contract 
was  mutual.  Farmers*  Oil,  etc.  Co.  v.  Rosen- 
thal, 10  Ga.  App.  416,  73  S.  E.  428.  It  is 
competent  to  show  by  parol  evidence  that  the 
consideration  of  a  note  was  a  gambling  con- 
tract. Hentz  V.  Booz,  8  Ga.  App,  577,  70 
S.  E.  108.  So  it  may  be  shown  that  a  note 
was  given  for  the  premium  on  a  wagering 
policy  of  insurance.  Little  v.  State  Nat. 
Bank,  105  Ark.  281,  152  S.  W.  281. 

The  general  rule  applies  to  usurious  con- 
tracts and  it  is  held  that  parol  evidence  is 
competent  to  show  that  a  contract  is  usu- 
rious.   In  re  Canfield,  190  Fed.  266. 

It  may  be  shown  by  parol  evidence  that  a 
contract  is  founded  on  an  immoral  considera- 
tion. Thus  it  has  been  held  that  parol  evi- 
dence is  admissible  to  show  that  a  contract 
was  made  to  lease  a  house  for  the  purposes 
of  prostitution  and  the  illegal  sale  of  liquor. 
Mitchell  V.  Campbell,  111  Miss.  806,  72  So. 
231. 

It  has  also  been  held  recently  that  parol 
evidence  may  be  admitt(*d  to  show  that  a 
contract  was  illegal  because  made  as  a  pref- 
erence by  a  bankrupt,  Citizens  Nat.  ■  Bank 
V.  Kerney,  59  Ind.  App.  96,  108  X.  E.  139; 
or  made  in  consideration  of  a  champertous 
agreement  by  an  attorney,  Taylor  v.  Perkins, 
171  Mo.  App.  246,  157  S.  W.  122;  or  made  in 
consideration  of  a  sale  of  untagged  fertilizer. 
Southern  States  Phosphate  Co.  v.  Arthur,  97 
S.  C.  358,  81  S.  E.  663;  or  involving  the 
transfer  of  an  Indian  allotment,  Howard  v. 
Farrar,  28  Okla.  490,  114  Pac.  695;  or  involv- 
ing the  evasion  of  a  statute,  Kilbourn  City 
v  Southern  Wisconsin  Power  Co.  149  Wis. 
168;  or  involving  the  bribing  of  a  salesman. 
Smith  V.  David  B.  Crockett  Co.  85  Conn.  282, 
82  Atl.  689,  39  L.R.A.(X.S.)    1148. 

Where  the  parol  evidence  offered  is  wholly 
insufficient  to  invalidate  the  contract  it  is 
properly  rejected.  Illinois  Surety  Co.  v. 
O'Brien,  223  Fed,  933,  139  C.  C.  A*  413. 
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Indiana  Supreme  Court — January  20,   1915. 


182  Ind.  637;  108  N,  E.  117. 


Wills  —  Rules  of  Constmctioift  ^  In- 
tent of  Testator. 

The  intent  of  the  testator  must  be  sought 
by  a  construction  of  the  entire  will. 

Effeotnatlne:  All  ProTisions. 

Effect  should  be  given,  if  possible,  to  every 
provision  of  a  will. 

Avoiding  Conflicts. 

In  construing  a  will,  conflicts  should  be 
reconciled,  and  that  construction  which  will 
give  effect  to  all  provisions  should  be  pre- 
ferred. 

Avoidins  Partial  Intestacy. 

A  will  should  be  construed  so  as  to  avoid 
partial  intestacy. 

Repngnanoy  —  Effect. 

Where  two  clauses  are  equally  specific  and 
clearly  repugnant,  the  latter  controls,  though, 
when  the  effect  of  the  latter  gift  is  merely  to 
enlarge  the  former,  there  is  no  repugnancy. 

Same. 

Specific  language  generally  controls  that  of 
a  general  nature. 

Gifts  by  Implication. 

Gifts  by  implication  are  not  favored, 
though  they  will  be  given  effect  when  clearly 
appearing. 

Erroneous  Recital  as  Implied  Gift. 

A  bequest  may  be  implied  from  an  er- 
roneous recital  in  a  will  of  a  previous  specif- 
ic gift  in  the  will  but  not  from  a  recital 
in  reference  to  a  disposition  by  an  instru- 
ment other  than  the  will. 

[See  note  at  end  of  this  case.] 

Equitable  Conversion  —  Devise  to  Trus- 
tees vritli  Pourer  of  Sale. 

For  a  testator  to  devise  his  land  to  trus- 
tees, with  power  to  sell  land  and  invest  the 
proceeds  in  personalty,  does  not  work  an 
equitable  conversion,  though  the  sale  and 
reinvestment  has  that  effect. 

[See  17  Ann.  Cas.  643;  Ann.  Cas.  1916D 
434.] 

Wills  *  Power  of   Testamentary   Dis- 
position -->  Right  to  Idmit. 

The  right  to  dispose  of  property  by  will 
is  a  creature  of  statute;  and  hence  such  right 
may  be  limited. 

Wills  —  Construction  —  Bequest  of  In- 
come ^  Accumulation. 

A  testator  devised  and  bequeathed  all  his 
property  to  a  trustee,  with  directions  that 
the  trustee  should  collect  the  income,  and 
out  of  the  net  proceeds  pay  his  wife  $300 
per  month.  At  the  time  the  will  was  made, 
two  of  the  testator's  three  dau^'hters,  who 
were  his  only  children,  were  married,  while 
the'  youngest   lacked   a  number  of   years  of 
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reaching  her  majority.  The  testator  ex- 
pressed his  confidence  that  his  wife  would 
maintain  the  youngest  daughter,  and  pro- 
vided that,  in  case  of  emergency  or  insuffici- 
•ency  of  the  income,  the  trustee  might  sell 
the  principal  to  meet  immediate  necessities. 
There  was  no  intimation  that  the  testator 
intended  the  daughters  to  share  in  the  prop- 
erty during  the  life  of  their  mother,  and  the 
last  clause  of  the  will  recited  that  it  was 
his  wish  that  the  wife  during  her  life  should 
have  the  entire  benefit  of  his  estate.  It  is 
held  that,  in  view  of  Burns'  Ann.  St.  1914, 
I  9724,  prohibiting  accumulations,  unless  for 
the  benefit  of  a  minor,  and  to  terminate  with 
the  expiration  of  the  minority,  the  wife  was 
entitled  to  take  all  of  the  income  from  the 
property. 

Appeal  from  Probate  Court,  Marion  county: 
EaB8«  Judge. 

Action  by  Carrie  R.  Porter,  plaintiff, 
against  Union  Trust  Company  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiff 
Appeals.    The  facts  are  stated  in  the  opinion. 

Elmer  E.  Stevenson  for  appellant. 
Miller,    Shirley,   Miller   d   Thotnpaon   for 
appellees. 

[638]  MoBBis,  J.— Suit  by  appellant,  widow 
of  Edward  B.  Porter,  deceased,  against  ap- 
pellee Union  Trust  Company,  as  executor  and 
trustee,  and  three  daughters  of  appellant  and 
decedent,  as  legatees  and  devisees.  The  com- 
plaint sought  a  construction  of  the  will. 
Certain  facts  were  alleged  and  proven,  show- 
ing the  conditions  surrounding  testator  when 
the  will  was  executed.  Issues  were  formed 
and  a  trial  had  resulting  in  a  finding  and 
judgment  for  appellees.  Error  is  assigned  in 
the  overruling  of  appellant's  motion  for  a 
new  trial,  which  wa«  grounded  on  the  insuffi- 
ciency, in  fact  and  law,  of  the  evidence  to 
support  the  court's  decision.  The  record  dis- 
closes no  controversy  of  fact.  The  will  was 
executed  in  1902.  The  first  item  provides  for 
the  payment  of  debts  and  funeral  expenses. 
The  second  gives  the  widow  the  household 
furniture,  library  and  other  chattels.  The 
remainder  of  the  will,  relating  to  the  disposi- 
tion of  the  estate,  reads  as  follows: 

"Item.  Third.  All  the  rest  and  residue  of 
my  estate  of  which  I  may  be  possessed  at 
the  time  of  my  death,  real,  [639]  personal 
or  mixed  and  wherever  situated,  I  give,  devise 
and  bequeath  to  The  Union.  Trust  Company 
of  Indianapolis,  Indiana,  as  trustee;  said 
trustee  shall  take  and  hold  the  same  however 
for  the  purposes  hereinafter  named,  with  the 
rights  and  powers  and  subject  to  the  liabili- 
ties following,  that  is  to  say.  My  said  trus- 
tee shall  have  full  and  absolute  power  in  its 


own  discretion  to  sell^  assign,  jHedge,.  mort- 
gage or  convey  any  or  all  of  my  estate  com- 
ing into  its  hands  when  in  ita  discretion  it  in 
advisable  or  necessary  for  ih»  purpose   of 
changing  investments  or  borrowing  money  or 
otherwise  carrying  out  the  purpoaes  of  this 
trust;  and  it  shall  have  like  power  in  respect 
to  any  other  property  which  it  may  there- 
after  become   possessed   of   by   purdiase    or 
otherwise  as  a  part  of  the  trust  estate  held 
by  it  imder  the  terms  of  this  will.     And  in 
making  any  such  transfer  or  conveyance   it 
shall  be  guided  solely  by  its  own  discretion 
and  shall  have  full  power  and  authority  to 
execute    proper    instruments    of    conveyance 
without  procuring  the  consent  to  or  subse- 
quent approval  of  the  same  by  any  court  or 
by  any   other   person  whatsoever.     It  shall 
have  full  power  to  and  shall  be  chf^rged  with 
the  duty  of  managing  all  such  property  as 
may  come  into  its  handa,  collect  the  rents 
and  income  therefrom  and  paying  all  taxes, 
assessments    insurance    premiums    and    such 
other  items  of  expense  as  may  be  a  proper 
charge  against  the  same.     Said  trustee  shall 
out  of  the  net  income  of  my  estate  pay  to 
my  said  wife  the  sum  of  $3,600  per  annum, 
payable  in  equal  monthly  installments  on  or 
about  the  first  of  each  calendar  m<mth.    And 
in  event  the  net  income  payment  of  charges 
from  my  estate  shall  be  insufficient  in  any 
year  to  make  such  payment  to  my  said  wife, 
then  said  trustee  shall  out  of  the  principal 
of  my  estate  make  good  any  such  shortage 
in  the  income.    And  by  the  foregoing  I  mean 
to  say  that  it  is  my  desire  that  my   said 
wife  shall  have  a  fixed  income  of  $300  per 
month  irrespective  of  whether  the  income  of 
my  estate  in  the  hands  of  said  trustee  pro- 
duces said  amount  or  not.    And  moreover  it 
is  my  wish  and  my  will  that  in  event  any 
extraordinary   sickness    or    calamity    should 
overtake  my  said  wife,  so  that  in  the  discre- 
tion of  my  said  trustee  said  sum  of  $300  per 
month  is  insufficient  to  defray  the  expenses 
which  may  have  to  be  incurred,  it  is  author- 
ized to  pay  such  additional  sum  over  and 
above  the  provision  herein  made  as  may  be 
necessary  to  give  my  said  wife  every  neces- 
sity, comfort,  or  convenience  which  she  may 
desire  during  the  continuance  [640]  of  any 
such  unfortunate  situation.     It  is  also  my 
wish  and  my  will  that  my  wife  shall  have 
the  option  of  continuing  to  reside  in  the  resi- 
dence occupied  by  us  at  the  time  of  my  death 
without  pa3^ment  of  any  rent  so  long  as  she 
may  desire  or  until  my-  said  trustee  shall 
find  it  desirable  in  the  management  of  the 
trust  hereby  created  to  sell  the  same;   and 
in  event  she  shall  desire  to  live  elsewhere  or 
in  event  my  said  trustee  shall  sell  the  same, 
then  said  trustee  shall  pay  to  her  an  addi- 
tional sum  of  $400  per  year  payable  in  equal 
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^ixmthly  installments  to  take  the  place  of 
said  residence  hereinaboTe  provided  for  her. 
Upon  the  death  of  my  said  wife,  said  trustee 
shall  divide  my  estate  or  so  much  thereof  as 
may  be  then  on  hand  and  distribute  the  same 
in  equal  parts  among  my  three  children,  Kate 
Porter  Varney,  Eleanor  Porter  Jelleff  and 
Ann  V.  Porter,  and  in  event  any  of  my  said 
children  shall  be  then  dead,  leaving  child  or 
children  them  surviving,  such  child  or  chil- 
dren shall  be  entitled  to  the  portion  which 
its  parent  would  have  received  if  living. 
Item  Fourth.  My  daughter  Ann  V.  Porter, 
being  now  only  thirteen  years  of  age,  she 
will  necessarily  need  provision  made  for  her 
support  and  education  for  a  number  of  years 
to  come,  and  while  I  do  not  mean  to  make 
the  same  compulsory  upon  my  wife,  yet  it  is 
my  wish,  desire  and  expectation  that  out  of 
the  provision  hereinbefore  made  for  my  wife, 
she  will  be  able  to  and  will  defray  the  ex- 
pense of  our  said  daughter's  support  and  edu- 
cation, in  case  at  the  time  of  my  death  she 
is  dependent  up(m  her  parents  for  support. 
In  making  the  foregoing  provisions  for  my 
beloved  wife,  my  sole  desire  has  been  to  give 
to  her  the  entire  benefit  of  my  estate  during 
her  lifetime  and  at  the  same  time  to  relieve 
her  altogether  of  any  worry,  care  or  risk  in 
connection  with  the  management  thereof,  and 
I  felt  that  it  would  be  far  better  for  her  to 
be  relieved  of  all  responsibility  in  the  man- 
agement of  my  property  and  left  with  a  fixed 
income  entirely  ample  to  meet  her  wants. 
Item  Fifth.  I  hereby  nominate  and  appoint 
The  Union  Trust  Company  of  Indianapolis, 
•executor  of  this  my  last  will  and  testament." 
Testator  and  appellant  were  married  when 
she  was  quite  young.  When  the  will  was 
executed  she  was  forty -six  years  old,  and  at 
that  time  they  had  two  married  daughters, 
appellees  Kate  Porter  Varney  and  Eleanor 
Porter  Jelleff.  The  [641]  third  child,  appel- 
lee Anne  V.  Porter  (now  Pangborn)  was  then 
thirteen  years  old.  She  was  married  after 
testator's  death.  The  three  daughters  were 
the  only  children  of  appellant  and  testator. 
He  was  a  banker  long  before  and  after  he 
made  his  will  and  received  a  salary  as  cashier 
of  the  Indiana  National  Bank  ranging  from 
$3,000  to  $4,000  per  annum.  When  the  will 
was  executed  he  owned  property  worth  $60,- 
000  from  which  he  derived  an  annual  net  in- 
come of  $3,500  to  $4,000.  He  owned  the  resi- 
dence where  the  family  then  resided.  Tes- 
tator died  in  October,  1909.  He  ceased  work- 
ing in  the  bank  a  year  before  his  death  be^ 
cause  of  ill  health.  Three  or  four  years  after 
the  will  was  executed  he  came  in  possession 
of  property  worth  $70,000,  derived  from  the 
estate  of  his  father,  Governor  Albert  G.  Por- 
ter. It  is  probable  that  this  estate  vested  in 
testator  befora  th«  will  in  controversy  was 


executed,  though  the  evidence  thereof  is  some- 
what indefinite.  At  about  the  same  time  he 
also  came  in  possession  of  property  inherited 
from  deceased  brothers  which  was  of  the 
value  of  $32,000.  After  the  will  was  executed 
testator  made  improvements  on  certain  In- 
dianapolis real  estate  that  increased  the  rent- 
als therefrom  many  fold.  Since  1908  the 
average  annual  net  income  from  the  estate 
has  been  about  $7,200,  about  $2,800  of  which 
accrued  from  the  personal  estate.  Appellee 
Union  Trust  Company  qualified  as  executor" 
and  also  as  trustee.  All  of  decedent's  debts 
have  been  paid.  The  annual  living  expenses 
of  testator's  family  ranged  from  $3,000  in 
1897  to  $8,000  in  1908.  Appellant  lives  in' 
the  family  residence  occupied  by  testator 
when  he  died.  No  calamity  nor  extraordi- 
nary sickness  has  overtaken  appellant.  After 
the  decedent's  debts  were  all  paid,  appellee 
trust  company,  at  first  paid  to  appellant  all 
the  net  annual  income,  but  subsequently,  on^ 
legal  advice,  refused  to  pay  her  more  than^ 
$3,600  per  annum  unless  on  order  of  the  pro^* 
bate  court  in  an  action  to  construe  the  will. 
Because  of  such  refusal  this  action  was  in- 
stituted. 

[642]  Appellant  contends  that  the  will 
evinces  the  testator's  intention  to  give  her 
the  entire  net  annual  income  of  the  whole 
estate  during  her  life;  that  the  fixed  income 
of  $300  per  month  was  intended  as  her  mini- 
mum income  regardless  of  earnings.  Counsel 
for  appellees  insist  that  notwithstanding  the 
clause  "In  making  the  foregoing  provisions 
for  my  beloved  wife,  my  sole  desire  has  been 
to  give  her  the  entire  benefit  of  my  estate 
during  her  lifetime,"  it  must  be  held,  under 
well  recognized  rules  of  construction,  that 
appellant,  under  the  facts  disclosed,  is  enti- 
tled only  to  a  fixed  income  of  $3,600  per- 
annum,  payable  in  monthly  installments  of 
$300.  That  the  will  contains  ambiguities, 
and  therefore  requires  the  application  of 
rules  of  construction,  is  conceded.  Nor  i» 
there  any  controversy  about  the  existence  of 
the  rules  we  will  notice.  The  dispute  turns 
on  the  application,  or  the  extent  thereof,  t& 
the  subject-matter. 

The  intent  of  the  testator  must  be  sought 
by  a  consideration  of  the  entire  will,  in  the 
light,  if  any,  of  the  surroundings  disclosed  by 
the  parol  evidence  admitted.  Effect  must  be 
given  every  word  or  clause,  if  possible,  and 
provisions  apparently  conflicting  must  be  rec- 
onciled if  such  result  be  rationally  attainable. 
Where  two  constructions  are  suggested,  the 
one  disregarding  a  word  or  clause  of  a  will, 
and  the  other  giving  effect  to  a  will  as  a 
whole,  the  latter  must  be  adopted.  Where 
one  proposed  construction  of  an  ambiguous 
provision  assumes  an  intention  to  make  an 
unlawful  gift,  while  another  does  not,  the- 
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latter  will  be  accepted,  if  possible  without 
doing  violence  to  the  testator's  purpose.  Par- 
tial intestacy  will  be  avoided,  unless  a  con- 
trary intention  clearly  appears.  Where  two 
clauses  are  equally  specific  and  clearly  repug- 
nant the  latter  controls,  but  when  the  effect 
of  the  later  gift  is  merely  to  enlarge  the 
former,  there  is  no  repugnancy.  Page,  Wills, 
§  469.  Specific  language  generally  controls 
that  of  a  general  nature.  Cleveland,  etc.  R. 
Co.  V.  Blind  (1914)  [643]  182  Ind.  398,  105 
X.  E.  483,  491.  Gifts  by  implication  arc  not 
favored,  but  where  an  intention  to  make  a 
supposed  gift  clearly  appears  from  a  consid- 
eration of  the  entire  will  the  intention  must 
be  given  effect  although  not  expressed  by  di- 
rect language.  Case  note  to  Conner  v.  Gard- 
ner (1907)  15  L.R.A.(N.S.)  73.  Of  course 
such  implication  must  be  grounded  on  lan- 
guage found  in  the  will,  and  not  on  con- 
jecture, and  the  implied  intent  may  not  af- 
fect property  otherwise  expressly  bequeathed. 
Kelly  V.  Stinson  (1847)  8  Blackf.  (Ind.) 
387.  A  bequest  may  be  implied  from  an  er- 
roneous recital.  Where  a  will  recites  a  spe- 
cific provision  to  a  designated  person  as  pre- 
viouBly  made  therein,  such  recital  though  in- 
tsorrectly,  but  nevertheless  clearly  showing 
the  testator's  intention  to  make  such  disposi- 
tion, a  gift  is  implied.  1  Jarman,  WMlls  (6th 
ed.)  491-493;  Page,  Wills,  §  408;  40  Cyc. 
1391;  30  Am.  &  Eng.  Enc.  of  Law  (2d  ed.) 
698;  Hawes  v.  Kepley  (1902)  28  Ind.  App. 
306,  310,  62  N.  E.  720.  However,  no  gift  by 
implication  arises  from  an  erroneous  recital 
in  reference  to  a  disposition  by  an  instrument 
mother  than  the  will.  Smith  v.  Smith  (1910) 
113  Md.  496,  77  Atl.  975,  31  L.R.A.(N.S.) 
922,  140  Am.  St.  Rep.  436. 

When  the  will  in  question  was  executed  the 
testator  must  have  contemplated  that  the 
annual  net  income  of  the  estate  might  exceed 
$3,600,  and  that  his  wife,  then  46  years  old, 
might  possibly  live  for  half  a  century.  Be- 
fore he  died  he  evidently  knew  that  the  aver- 
age annual  income  was  greatly  in  excess  of 
$3,600.  There  is  no  direct  gift  of  the  excess 
income  over  $3,600  (aside  from  the  ones  con- 
tingent on  calamity,  extraordinary  illness  or 
removal  from  the  homestead)  and  yet  it 
could  not  rationally  be  held  that  testator 
intended  to  die  intestate  as  to  any  of  his 
property.  Consequently  the  testator  must 
have  intended  by  the  will  to  bequeath  such 
excess  income  either  to  his  wife,  or  to  his 
three  daughters  '*in  equal  parts."  But  it  is 
equally  clear  that  he  did  not  intend  that  his 
married  daughters  at  [644 J  least,  should 
come  into  the  enjoyment  of  his  bounty  to  any 
extent,  until  after  appellant*8  death ;  nor  that 
even  the  yoimger  one  should  to  any  extent, 
unless  appellant,  contrary  to  his  expectation 
and  desire  might  fail  to  furnish  the  means 


necessary  to  her  support  and  education  dur- 
ing the  possible  time  of  her  dependence. 
Even  the  intention  that  the  youngest  daugh- 
ter might  in  any  contingency  look  to  the 
trustee,  instead  of  the  mother,  for  support 
and  education  during  the  years  of  her  possi- 
ble dependence,  must  appear  by  implication, 
if  at  all,  for  it  is  not  expressed.  The  bequest 
to  the  three  daughters  appears  in  the  last 
clause  of  the  third  item,  and  provides  for  the 
division  and  distribution  of  the  remaining  es- 
tate to  them  *'upon  the  death  of  my  said 
wife."  If,  therefore,  appellees'  theory  be  cor- 
rect it  must  have  been  the  testator's  purpose 
for  the  excess  annual  income  above  the  sum 
of  $3,600  to  accumulate  from  year  to  year 
during  the  possibly  long  period  that  appel- 
lant might  live.  The  testator  realized  that 
after  his  death  the  entire  income  might  arise 
from  personal  property,  for  he  clearly  gives 
the  trustee  untrammelled  authority  to  con- 
vert the  real  estate  into  personal  property. 
True  as  counsel  for  appellees  contend,  no 
equitable  conversion  resulted  at  testator's 
death  because  of  such  authority,  but  the  sub- 
sequent exercise  thereof  by  the  trustee  would 
operate  as  a  conversion  whenever  the  realty 
might  be  sold.  The  will  vesta  the  trustee 
with  unlimited  discretion  in  the  matter,  of 
sale  and  reinvestment,  but  if  a  concededly 
better  one  might  be  made  by  changing  from 
realty  to  personalty  the  trustee  would  be 
morally  bound  to  make  the  change.  The 
right  to  dispose  of  property  by  will  is  a  crea- 
ture of  statute,  and  consequently  the  State 
may  limit  the  right  as  it  sees  fit.  Donaldson 
V.  State  (1915)  182  Ind.  615,  101  N.  E.  485. 
In  Indiana,  a  testamentary  provision  for  the 
accumulation  of  income  from  personalty,  to 
commence  at  testator's  death,  is  void  unless 
for  the  benefit  of  a  minor,  and  to  terminate 
with  the  [645]  expiration  of  the  minority. 
2  R.  S.  1852,  p.  245,  §  9724  Burns  1914.  The 
origin  of  this  limitation  is  traceable  to  the 
will  of  an  English  merchant  who  died  in 
1797.  This  will  devised  property  worth 
about  $3,000,000  to  trustees,  to  accumulate 
the  income  during  the  lives  of  all  his  sons, 
grandsons  and  grandson's  children  living  at 
his  death,  and  then,  at  the  death  of  the  sur- 
viyor,  to  transfer  the  property  to  the  thret* 
living,  oldest,  male  descendants  of  his  three 
sons,  and  failing  them  to  the  Crown  of  Eng- 
land for  the  sinking  fund.  It  was  then  esti- 
mated that  the  trust  might  last  for  75  years 
and  with  most  skillful  management,  the  total 
accumulation  could  reach  $125,000,000.  It 
was  held,  however,  that  the  trust  did  not 
conflict  with  the  then  existing  rule  against 
perpetuities.  Thellusson  v.  Woodford  (1798> 
4  Ves.  Jr.  (Eng.)  227.  The  danger  to  public 
interests  of  such  possible  accumulations 
caused  Parliament  to  promptly  enact  the  law 
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of  39  and  40  Geo.  Til,  Ch.  98,  popularly 
called  the  Thelluason  Act,  and  our  statute 
(§  9724  Burns  1014,  supra)  is  the  out- 
grow'th  of  that  legislation. 

When  testator  died  his  youngest  daughter 
was  twenty  years  old.  The  theory  of  appel- 
lees' counsel  involves  the  intent  of  the  tes- 
tator to  make  a  disposition  that  might  vio- 
late the  law  in  relation  to  accumulated  in- 
come from  personalty,  and  such  intent  should 
not  be  imputed,  if  from  the  whole  will  there 
may  rationally  be  inferred  a  purpose  on  tes- 
tator^g  part  to  make  a  disposition  that  would 
not  conflict  with  such  law. 

Counsel  for  appellees  call  our  attention  to 
the  provision  that  requires  the  payment  of 
$3,600  "out  of  the  net  income,"  which,  they 
claim,  implies  an  intent  not  to  bequeath  the 
entire  income  to  appellant.  They  also  point 
out  the  provision  in  regard  to  "fixed  income," 
and  call  our  attention  to  the  evidence  which 
shows  that  before  any  of  the  daughters  were 
married  the  entire  family  expenses  did  not 
exceed  $300  per  month.  It  may  be  conceded 
that  were  it  not  for  the  recital  that  in  the 
foregoing  provisions  for  appellant  [646]  it 
was  the  testator's  desire  "to  give  to  her  the 
entire  benefit"  of  tlie  estate  during  her  life, 
the  position  of  counsel  for  appellees  could 
not  well  be  assailed  even  though  it  resulted 
in  partial  intestacy.  But  the  recital  has  the 
iffect  of  clearly  showing  a  purpose  to  give 
her  the  entire  income  and  the  duty  devolves 
<m  this  court  of  reconciling  the  apparent  in- 
cH.nHirttency  if  reasonably  possible.  Viewing 
the  will  as  a  whole,  in  the  light  of  the  tes- 
tator's surroundings,  we  are  constrained  to 
hold  that  such  reconcilation  is  feasible.  The 
will  reveals  the  testator's  tender  affection  for 
the  wife  of  his  vouth,  and  evinces  a  watchful 
care  for  her  future  welfare  and  comfort,  and 
we  are  of  the  opinion  that  the  provision  in 
relation  to  a  fixed  income  was  intended  by 
the  testator  as  a  minimum  one,  and  that  it 
was  his  purpose,  in  any  event,  to  give  her 
each  year  the  entire  net  income  of  the  estate. 
This  conclusion  avoids  any  possibility  of  par- 
tial intestacy,  and  in  our  judgment  gives 
effect  to  his  real  intention,  though  such  pur- 
pose was  not  expressed  in  apt  language. 

Judgnnent  reversed  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial. 
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Introductory, 


It  is  the  purpose  of  this  note  to  consider 
only  those  cases  treating  of  the  effect  as  a 
devise  or  bequest  by  implication  of  a  recital 
in  a  will  of  ownership  in  another  independent 
of  the  will,  or  a  recital  of  a  gift  as  made  in 
the  will  itself  or  by  some  other  instrument. 
No  attempt  is  made  to  discuss  those  cases 
dealing  with  the  general  doctrine  of  devises 
or  bequests  by  implication,  or  with  the  char- 
acter of  the  estate  or  interest  that  may  be 
created  by  implication.  The  question  of 
cross-remainddrs  by  implication  is  considered 
in  the  note  to  Addicks  v.  Addicks,  Ann.  Cas. 
1916B  709. 

Recital  of  Gift  as  Made  in  WUl, 

The  construction  of  a  recital  in  a  will  as 
a  devise  or  btnjuest  by  implication  rests  solely 
on  the  efforts  of  the  courts  to  ascertain  and 
carry  out  the  intention  of  the  testator;  and 
80,  where  a  testator  in  one  part  of  his  will 
recites  that  he  has  given  a  legacy' or  devised 
realty  to  a  certain  person,  but  it  does  not 
appear  that  any  such  bequest  or  devise  ha^s 
been  made,  the  courts  will  consider  the  re- 
cital as  conclusive  evidence  of  an  intention 
to  make  a  devise  or  bequest  and  give  the 
erroneous  recital  the  effect  of  an  actual  gift 
by  way  of  a  devise  or  bequest  by  implication. 
Yates  v.  Tliomson,  3  CI.  &  F.  (Eng.)  572; 
Marsh  v.  Hague,  1  Edw.  (N.  Y.)  174;  Cul- 
hane  v.  Fitzgibbons,  42  Misc.  331,  86  N.  Y. 
S.  710.     And  see  the  reported  case. 

In  Atwood  v.  Geiger,  69  Ga.  498,  it  ap- 
pear€»d  that  a  testatrix  bequeathed  all  her 
property  to  such  of  her  sons  and  daughters 
as  might  be  living  at  the  time  of  her  death, 
absolutely  and  in  fee  simple,  excluding  en- 
tirely from  all  inheritance  the  representatives 
of  deceased  children.  By  a  codicil  8h« 
changed  the  scheme  of  the  will,  both  as  to 
the  legatees  and  legacies.  She  included  her 
grandchildren,  who  had  been  excluded  from 
any  legacy,  and  limited  the  legacies  of  the 
children  from  an  absolute  fee  to  a  life  estate 
in  each,  with  remainder  over  in  fee  to  her 
grandchildren.  In  making  this  alteration  of 
her  original  will,  she  said:  "I  hereby  alter' 
and  change  all  those  items,  sections  and 
parts  of  my  said  last  will  and  testament, 
whereby  the  property  therein  mentioned  is 
bequeathed  to  my  sons,  .  .  .  and  to  my 
daughters,     .  and  to  my  granddaugh- 

ter, Ann  Margaret  Geiger,  so  that  my  said 
sons,  .  .  .  and  my  said  daughters,  .  .  . 
and  my  said  granddaughter,  Ann  Margaret, 
shall  each  have  and  enjoy  only  a  life  interest 
in  the  property  mentioned  in  my  said  last 
will  and  testament  as  bequeathed  to  each  of 
them."  Construing  the  will  and  codicil  the 
court  said:  "It  is  undoubtedly  true  that  the 
words  of  the  codicil  show  that  the  testatrix 
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believed  that  she  had  given  the  complainant 
an  equal  proportion  of  her  property,  and  that 
it  was  so  expressed  in  her  will.  If,  then,  she 
so  thought,  and  used  words  in  the  codicil  to 
show  that  it  was  still  her  intention  for  the 
complainant  to  have  it,  though  in  a  modified 
form,  it  is  the  duty  of  the  courts  to  give 
efTect  to  that  intcntioo  by  sustaining  this 
last  'legal  expression  of  her  wishes  as  to  the 
disposition  of  her  property  after  her  death/  " 

So  it  has  been  held  that  a  devise  over  to 
B  of  lands,  described  aa  those  given  to  A, 
was  a  devise  by  implication  to  A,  though  no 
prior  devise  had  been  made  to  A.  Bibin  v. 
Walker,  Ambl.  (Eng.)  661.  Similarly,  where 
a  testator  made  a  will  and  two  codicils,  by 
none  of  which  he  gave  anything  to  St.  Cathe- 
rine's College,  and  many  years  afterwards 
made  another  codicil,  describing  it  as  a  codi- 
cil to  his  last  will,  and  thereby,  after  recit- 
ing that  by  his  said  will  he  had  bequeathed 
£1000  to  St.  Catherine's  College,  he  confirmed 
that  bequest  and  gave  to  the  college,  in  addi- 
tion to  the  £1000,  a  sum  of  £5000,  it  was 
held  that  the  recital  in  the  last  codicil 
amounted  to  a  bequest  by  implication  and 
that  the  college  was  entitled  to  a  legacy  of 
a  total  of  £6000.  Farrer  v.  St.  Catherine's 
College,  L.  R.  16  £q.  (Eng.)  24.  Where  a 
testator  in  his  will  gave  to  A  a  contingent 
annuity  of  forty  pounds  and  also  a  legacy  of 
thirty  pounds,  it  was  held  that  a  recital  in 
a  codicil  "And  I  increase  the  immediate  an- 
nuity of  fifty  pounds"  gave  to  A  an  annuity 
of  fifty  pounds  in  addition  to  the  contingent 
annuity  of  forty  pounds.  Ives  v.  Dodgson, 
L.  B.  9  Eq.  (Eng.)  401.  In  Jordan  v.  For- 
tescue,  10  Beav.  (Eng.)  259,  wherein  it  ap- 
peared that  a  testator  by  a  codicil  gave  to 
A,  "£500  in  addition  to  £1500  which  he  had 
before  bequeathed  to  him,"  when  in  fact  the 
only  legacies  which  the  testator  had  previous- 
ly made  were  two  of  £500  each,  it  was  held 
that  by  implication  the  legatee  A  was  enti- 
tled to  £2000. 

But  in  the  case  of  In  re  Smith,  2  Johns. 
&  H.  594,  70  Eng.  Rep.  (Reprint)  1196,  the 
court  declared  a  recital  in  a  codicil  concern- 
ing a  prior  gift  to  be  governed  by  the  rule 
applicable  to  recitals  of  a  prior  gift  in  a 
different  instrument,  stating  the  rule  to  be 
as  follows:  "Where  you  find  a  recital  that 
a  particular  person  is  entitled  under  another 
instrument,  that  does  not  in  general  amount 
to  a  gift  by  the  instrument  which  contains 
the  recital,  because  the  testator,  supposing 
the  interest  already  to  exist,  cannot  intend 
by  that  instrument  to  create  it;  but  where  a 
testator  says  in  any  testamentary  instrument 
that  he  has  by  that  very  document  made  a 
particular  gift,  there  the  court  will  lay  hold 
of  thia  as  conclusive  evidence  of  an  intention 
to  coxfer  such  bounty^  and  will  give  to  the 


erroneous  recital  the  effect  of  an  actual  gift.*^ 
And  in  the  case  of  Re  Arnold,  33  Beav.  163, 
9  Jur.  N.  S.  1186,  9  L.  T.  N.  S.  530,  12  W. 
R.  4,  55  Eng.  Rep.  (Reprint)  329,  the  court 
said:  "The  expression  of  the  testator  in  ^ 
codicil,  as  to  the  way  in  which  he  under- 
stands or  construes  his  own  worda,  is  conclu- 
sive and  must  be  followed;  but  if  the  testa- 
tor, in  the  codicil,  recites  that  by  his  will 
he  has  made  a  devise  or  bequest  which  does 
not  there  appear,  then  the  codicil  does  not, 
by  such  recital,  create  that  bequest  or  devise." 

Where  the  recital  has  reference  to  a  prior 
devise  which  has  actually  been  made,  the  lan- 
guage of  the  specific  devise  must  control,  as 
there  can  be  no  implied  devise  or  bequest 
except  in  cases  where,  but  for  the  implica- 
tion, no  other  person  can  take.  Thus  in 
Hyatt  V.  Pugsley,  23  Barb.  (N.  Y.)  285,  the 
specific  devise  and  recital  read  as  follows: 
"I  do  give  and  devise  unto  Samuel  Pugsley, 
William  Pugsley  and  James  Pugsley,  near 
Cayuga  lake  in  this  state,  the  farm  where  I 
now  reside,  in  the  town  of  Westchester  afore- 
said, containing  about  one  hundred  and  sixty 
acres,  called  the  Cow  Neck  farm.  I  do  alsa 
give  and  devise  unto  the  said  last  named 
Samuel,  William,  Benjamin  and  James,  two 
houses  and  lots:  One  of  said  houses  is  num- 
bered (31)  thirty-one  Hester  street,  and  the 
other.  No.  14  Norfolk  street,  in  the  city  of 
New  York;  also  one  house  and  lot  number 
353'  Division  street."  Holding  that  the  re- 
cital did  not  operate  to  give  Benjamin  an 
interest  in  the  Cow  Neck  farm  by  an  implied 
devise  the  court  said:  "If  Benjamin  Pugs- 
ley took  any  interest  in  the  premises,  under 
the  will,  it  must  have  been  by  implicatiop. 
That  is  a  question  of  law  which  could  not  bc- 
elucidated  by  any  extrinsic  evidence  as  to  the 
intention  of  the  testator,  nor  justify  its  ad- 
mission. As  to  that,  what  is  stated  in  the. 
instrument  must  control.  The  rule  in  such 
cases  is  well  expressed  by  Mr.  Jarman  in  a 
note  to  Powell  on  Devises  (Vol.  1,  p.  336) 
as  follows:  *that  if  a  testator  unequivocally 
refer  to  a  disposition  as  made  in  that  his^ 
will  which  in  fact  he  has  not  made,  the  court 
will  regard  it  as  an  inadvertent  omisdon, 
and  will  accordingly  supply  it.'  In  this  case 
the  testator  does  not  unequivocally,  or  at  all, 
refer  to  a  disposition  in  favor  of  Benjamin 
Pugsley  of  any  part  of  the  farm  in  question, 
as  actually  made.  The  language  used  by  iiim 
dimply  raises  a  conjecture  that  he  may  have 
supposed  that  he  had  included  his  name  as 
one  of  the  devisees,  but  it  is  too  remote  either 
to  alter  the  estate  expressly  given  to  others, 
or  to  confer  any  upon  him.  My  opinion  is, 
that  Benjamin  Pugsley  took  no  part  of  the 
Cow  Neck  farm,  under  the  will." 

In  Skerratt  v.  Oakley,  7  T.  R.  (Eng.)  492, 
it  appeared  that  the  testator  had  given  his 
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estate   m   certain   property   at      Ves.  Jr.  (Eng.)  396,  wherein  it  appeared  that 


vife    a   life 

Xorthwood,  and  to  another  person  a  life  es- 
tate in  property  at  Wrentnall.  By  a  codicil 
be  recited  that  the  bequests  made  to  his  wife 
should  be  in  full  of  demands  to  which  she 
should  be  entitled  out  of  his  estate  except  the 
«6tate  for  life  of  his  wife  and  her  assigns  in 
the  premises  at  Wrentnall,  anything  in  the 
will  to  tlie  contrary  thereof  contained  in  any 
wise  notwithstanding.  In  answer  to  the  con- 
tcntion  that  the  wife  was  entitled  to  a  life 
estate  in  the  premises  at  Wrentnall  the  court 
stated  the  rule  to  be  that  an  erroneous  re- 
cital concerning  a  gift  validly  made  in  a 
prior  part  of  the  will  could  not  operate  aa 
a  devise  by  implication. 

In  Smith  v.  Fitzgerald,  3  Ves.  &  B.  (Eng.) 
2,  the  rule  was  stated  as  follows:  "If  in  the 
preceding  Part  there  was  nothing,  that  could 
in  any  Way  answer  the  Description  of  what 
he  here  says  he  had  willed  to  them,  there 
would  then  be  Boom  for  the  application  of 
the  Doctrine,  that  a  Declaration  by  a  Testa- 
tor, that  he  had  given  something,  is  sufficient 
Evidence  of  an  Intention  to  give  it;  and 
amounts  to  a  gift:  but  the  Question  here  is, 
whether  he  did  not  mean  to  describe,  how- 
ever inaccurately,  that,  which  he  had  before 
actually  given.  .  .  .  Without  denying, 
that  the  Recital  of  a  Gift,  as  antecedently 
made,  may  amount  to  a  Gift,  the  Court  ought 
to  see  very  clearly,  that  there  is  nothing  in 
the  Will,  to  which  the  Recital  can  refer,  be- 
fore it  is  turned  into  a  distinct  Bequest: 
otherwise  an  inaccurate  Testator  may  be  held 
to  make  a  second  Bequest,  when  he  has  only 
made  an  incorrect  Reference  to  the  first." 

In  Mackenzie  v.  Bradbury,  36  Beav.  620, 
55  Eng.  Rep.  (Reprint)  1036,  it  appeared 
that  a  will  gave  a  legacy  of  £1000  to  the 
children  of  the  testator's  niece  and  by '  a 
codicil  it  was  recited  as  follows:  "Whereas, 
by  my  will  or  a  codicil  thereto,  I  have  be- 
queathed to  Francis,  the  son  of  my  late  hus- 
band's niece,  Mary  Bradbury,  the  sum  of 
£1000,  payable  as  therein  mentioned:  Now 
I  hereby  declare  that  the  said  legacy  shall 
not  be  payable  until  the  said  Francis  Brad- 
bury shall  attain  the  age  of  twenty-one  years, 
but  with  power  to  the  trustees  or  executors 
of  my  will  to  pay  or  apply  the  interest  or 
income  thereof  in  or  towards  his  mainte- 
nance or  education,  in  such  manner  as  they 
shall,  in  their  discretion,  think  best."  The 
court  held  that  the  recital  was  insufficient  to 
create  a  bequest  by  implication  and  that  the 
nephew  was  entitled  only  to  his  share  of  the 
£1000. 

It  has  been  held  that  a  recital  of  an  inten- 
tion to  make  a  certain  bequest  in  a  subse- 
quent part  of  the  will,  which  is  not  in  fact 
done,  is  insufficient  to  create  a  bequest  by- 
implication.  Thus  in  Frederick  ▼.  Hall,  1 
Ann.  Caa.  1017I>~28. 


the  testator  bequeathed  to  his  wife  all  his 
personal  estate,  except  his  plate,  "which  is 
hereinafter  given  to  my  daughter,"  but  made 
no  further  mention  of  the  plate  in  his  will, 
it  was  held  that  the  plate  was  not  disposed 
of  by  the  will  as  the  recital  was  insufficient 
to  create  a  bequest  to  the  daughter  by  im- 
plication. 
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Recital  of  Conveyance  hy  Instrwment 
Other  than  Will, 

The  rule  as  to  the  effect  of  an  erroneous 
recital  in  a  will  of  a  gift  contained  in  that 
instrument  is  inapplicable  to  recitals  of  a 
gift  or  conveyance  by  an  instrument  other 
than  the  will,  the  rule  being  that  where  the 
erroneous  recital  refers  to  an  estate  created 
by    another   instrument,   the    recital    cannot 
operate  to  create  an  estate  by  implication « 
Benson  v.  Hall,  150  111.  60,  36  N.  E.  947; 
Stodder  v.  Hoffman,  158  111.  486,  41  N.  E. 
1082;  Noble  v.  Tipton.  219  111.  182,  76  N.  E. 
151,  3  L.R.A.(N.S.)   645;  Knapp  v.  Burton, 
7  Civ.  Pro.    (N.  Y.)   448.     And  see  the  re- 
ported case.     Thus  in  Hunt  v.  Evans,   134 
111.  496,  26  N.  E.  679,  11  L.R.A.  186,  wherein 
it  appeared  that  a  testator  declared  in  plain 
terms  that  he  had  deeded  certain  property  in 
trust  for  the  purpose  of  establishing  a  public 
library,  when  in  fact  he  had  made  no  such 
deed,  though  he  had  had  one  drawn  up  which 
he  had  never  executed,  it  was  held  that  the 
recital  could  not  be  construed  to  be  a  devise 
by  implication.    The  court  stated  the  rule  as 
follows:     "Where  the  recital  in  the  will  is 
to  the  effect  that  the  testator  has,  by  some 
instrument  other  than  the  will,  given  to  a 
certain  person  named  in  the  recital,  prop- 
erty, when,  in  truth  and  in  fact,  he  has  not 
done  so,  such  an  erroneous  recital  does  not 
disclose  a  purpose  and  intent  on  the  part  of 
the  devisor  to  give  by  the  will,  and,  in  such 
case,  resort  must  be  had  to  the  other  instru- 
ment, and  not  to  the  will,  by  persons  inter- 
ested.   .    .    .    Here,  the  recital  has  no  refer- 
ence whatever  to  a  gift  or  devise  created  by 
or  under  the  will,  but  it  refers  to  a  deed  of 
trust — an    instrument    in    no    manner    con- 
nected with  the  will  under  which  the  title  to. 
the  property  passed;  and,  under  the  rule  an- 
nounced,  reliance,  cannot  be   placed   on   the 
erroneous  recital  in  the  will  to  pass  the  title 
to   the   property   to  the   persons   named  as 
trustees  in  that  recital." 

In  Zimmerman  v.  Hafer,  81  Md,  347,  32 
Atl.  310,  a  recital  in  the  will  under  consid- 
eration read  as  follows:  "Whereas,  I  have 
this  day  made  and  executed  a  deed  conveying 
to  J.  Monroe  Zimmerman  the  farm  whereon 
I  now  reside,  I  do  hereby  give  and  bequeath, 
unto  him,  the  said  James  Monjcoe  Zimmer- 
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man,  all  my  personal  property  of  whatever 
description  and  wheresoever  situate."  The 
court,  denying  that  the  recital  amounted  to 
•  a  devise  by  implication,  said:  "If  the  deed 
had  been  sustained,  Zimmerman  would  have 
held  title  under  it  and  not  under  the  will. 
Clearly  he  could  not  have  lield  the  same  es- 
tate under  both  the  deed  and  the  will  at  the 
same  time.  If  the  deed  had  prevailed  he 
would  then  have  held  under  it,  and  it  only, 
because  it  would  then  have  conveyed  the 
grantor's  entire  interest  to  the  grantee,  being 
ostensibly  a  deed  in  fee  simple.  If  it  had 
effectively  conveyed  a  fee,  then  it  would  have 
divested  the  grantor's  whole  interest  in  the 
property,  and  having  been  executed  prior  to 
the  will,  there  would  have  been  no  estate 
left  in  the  grantor  for  the  will  to  operate 
upon.  But  as  the  deed  was  in  form  suffi- 
cient, had  it  been  allowed  to  stand,  to  convey 
to  the  donee  the  grantor's  entire  title  to  the 
farm,  the  will,  which  does  not  purport  or 
.  even  inferentially  profess  to  give  the  same 
farm  to  the  same  or  to  any  other  person,  in 
the  event  or  on  the  contingency  that  the  deed 
should  fail  to  be  operative,  cannot,  upon  any 
known  rule  of  construction,  be  interpreted  as 
alternatively  disposing  of  the  property  that 
failed  to  pass  under  the  deed.  The  deed  was 
stricken  down  because  it  was  void,  and  it 
was  void  because  it  had  been  procured  by 
undue  influence.  It  was  consequently  tainted 
from  the  beginning.  Now,  the  recital  in  the 
will  following  the  words  'whereas,'  is  to  the 
effect  that  the  testator  had,  by  an  instru- 
ment other  than  the  will,  given  to  Zimmer- 
man the  farm  named  in  the  recital;  but  in 
truth  and  in  fact,  though  he  had  executed  the 
deed,  he  had  not,  by  reason  of  the  deed's 
invalidity,  conveyed  that  propert}'  to  Zim- 
merman at  all.  This  recital  in  the  will  was, 
or  at  least  turned  out  to  be,  erroneous,  be- 
cause the  deed  did  not  convey  the  title, 
though  it  was  actually  made  and  executed. 
Such  an  erroneous  recital  does  not  disclose 
a  purpose  or  intention  on  the  part  of  the 
testator  to  give  the  same  property  by  the 
will.  The  doctrine  as  to  the  effect  of  erro- 
neous recitals  in  wills  is  well  established, 
ramelv,  that  if  the  erroneous  recital  in  a 
testamentary  instrument  be  of  a  gift  con- 
tained in  this  instrument  the  recital  may 
operate  as  being  in  itself  a  devise  or  bequest 
In-  implication  of  that  very  property.  But 
where  the  erroneous  recital  refers  to  an  es- 
tate created  bv  another  instrument,  that  re- 
cital  cannot  operate  to  create  an  estate  by 
implication.''  And  in  that  case  it  was  fur- 
ther held  that  the  expression  in  the  will  of 
a  desire  that  the  grantee  in  the  conveyance 
should  enjoy  his  whole  property  to  the  exclu- 
sion of  his  other  relatives  did  not  serve  to 
alter    the    rule,    the    court    saying    on    that 


point:  "It  is  perfectly  obvious  that  the  will 
makes  no  direct  disposition  of  the  real  es- 
tate. It  expressly  recites  that  the  testator 
had  on  the  same  day  conveyed  the  farm  to 
Zimmerman  by  deed,  and  it  then  proceeds 
to  give  to  him,  not  the  farm,  but  personal 
property  only.  Having  done  this  the  testator 
immediately  assigns,  in  the  next  paragp'aph, 
a  reason  for  what  he  had  done — that  is  to 
say,  he  explains  why  he  had  given  the  real 
estate  by  the  deed  and  the  personal  property 
by  the  will — but  there  is  nothing  in  the  lan- 
guage thus  employed  to  indicate  the  most 
remote  intention  to  give  anything  whatever 
by  this  purely  explanatory  clause.  After 
first  stating  that  he  had  made  the  deed  con- 
veying the  farm,  and  then  distinctly  be- 
queathing his  personal  estate,  he  declares;, 
not  by  way  of  further  devise  or  bequest,  but 
by  way  of  explanation  of  what  he  had  already 
done,  'I  thus  give  to  the  said  J.  Monroe  Zim- 
merman all  my  property  and  estate,  because 
he  is  married  to  my  niece,  etc.;'  and  he  then 
expresses  his  desire  that  they,  the  bene- 
ficiarics,  'shall  enjoy  the  same' — the  real  es- 
tate given  by  the  deed  and  the  personal  estate 
given  by  the  will — *to  the  exclusion  of  my 
other  relatives.'  But  if  the  deed  failed  from 
any  cause  to  convey  the  land,  the  mere  ex- 
pression in  the  will  of  a  wish,  that  the  donee 
should  enjoy  that  which  the  testator  then 
supposed  he  liad  given  him  by  the  deed,  can- 
not operate  as  a  direct  devise  of  the  land,  or 
as  a  devise  thereof  by  necessary  implication, 
even  though  coupled  with  a  declaration  that 
he  desired  his  other  relatives  to  be  excluded 
from  any  participation  in  his  estate." 

A  recital  in  a  will  that  the  testator  had 
given  a  bond  to  aid  in  paying  the  indebted- 
ness of  a  college  has  been  held  not  to  amount 
to  a  bequest  of  the  amount  of  the  bond  where 
for  certain  reasons  it  was  held  that  the  bond 
was  unenforceable  in  itself.  Columbian  Col- 
lege V.  Clopton,  7  Grat.  (Va.)   168. 

A  recital  in  a  will  of  an  intention  to  con- 
vey property  cannot  be  construed  to  be  a 
devise  by  implication.  Hurlbut  v.  Hutton, 
42  N.  J.  Eq.  15,  6  Atl.  286,  wherein  the  re- 
cital under  consideration  read  as  follows:  "I 
am  about  conveying  to  ISIrs.  Henrietta  Hut- 
ton,  wife  of  my  son,  Charles  G.  Hutton,  the 
house  and  lands  at  Bilhere,  as  now  occupied 
by  my  son,  for  her  separate  use  and  benefit. 
This  grant  of  this  property  is  not  to  be 
charged  against  my  said  son  or  his  said  wife 
as  an  advancement  or  otherwise,  nor  is  it  to 
affect  any  provision  of  my  will  in  behalf  of 
mv  said  son  or  of  his  said  wife.*'  The  court 
holding  the  recital  to  be  ineffective  as  a  de- 
vise said:  "The  property  in  question  did  not 
pass  to  Charles  G.  Hutton's  wife  by  the  clause 
in  the  seventh  codicil.  That  clause  is  merely 
expressive  of  an  intention  on  the  part  of  the 
testator  to  convey  the  property,  at  a  future 
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time,  to  his  daughter-in-law,  and  it  provides 
that  in  the  event  of  his  making  such  con- 
veyance, the  grant  should  not  be  charged  to 
her  or  to  her  husband,  either  as  an  advance- 
ment or  in  any  other  way,  and  that  it  should 
not  affect  any  provision  in  the  will  in  favor 
of  either  of  them — that  is,  in  case  he  should 
convey  the  property  to  her,  it  was  to  be  re- 
garded as  a  gift,  independent  of  any  provi- 
sion of  the  will,  in  favor  of  them,  or  either 
of  them.  This  mere  expression  of  an  inten- 
tion to  grant  by  deed,  or  other  appropriate 
conveyance,  inter  vivos,  is  not,  and  cannot  be 
construed  to  be,  a  devise.  The  provision  is  not 
only  not  a  devise,  but  it  is  not  even  expressive 
of  an  intention  to  devise.  The  law  upon  the 
subject  of  implied  devises  is  thoroughly  set- 
tled. The  policy  of  the  law,  and  the  leaning 
of  the  courts,  is  against  the  doctrine  of  de- 
vises by  implication.  .  .  .  To  create  a 
devise  by  inference,  the  implication  must  be 
a  necessary  one,  there  must  be  such  a  strong 
probability  of  an  intention  to  devise  that  an 
intent  to  the  contrary  cannot  be  supposed." 

In  Kentucky^  whether  a  recital  of  a  prior 
conveyance  amounts  to  a  devise  by  implica- 
tion seems  to  be  made  to  depend  on  the  valid- 
ity of  the  conveyance.  Thus  in  Koger  v. 
Roger,  92  S.  W.  1167,  the  court  stated  the 
doctrine  as  follows :  "Where  the  testator  has 
previously  made  a  valid  disposition  of  his 
property,  and  in  his  will  refers  to  this  dis- 
position theretofore  made,  it  will  be  consid- 
ered as  a  devise  by  implication  of  the  prop- 
erty mentioned:  but  whether  devises  by 
implication  will  stand  or  not  depends  pri- 
marily on  the  question  as  to  whether  or  not 
the  previous  disposition  was  a  valid  or  en- 
forceable one,  or  such  a  one  as  the  law  would 
permit  the  persons  therein  named  to  hold  and 
riaim  as  their  part  of  the  estate.  On  the 
other  hand,  if  the  previous  disposition  of  the 
property  mentioned  in  the  will  was  not  a 
valid  disposition,  or  such  a  one  as  the  parties 
could  take  and  hold  the  property  under,  then 
it  cannot  be  held  a  devise  by  implication,  be- 
cause, when  the  previous  conveyance  or  con- 
tract is  set  aside  or  held  invalid,  the  devise 
by  implication  necessarily  falls  with  it.  A 
devise  by  implication  presupposes  a  previous 
valid  disposition  of  the  property  mentioned 
in  the  will."  However,  in  that  case  tlie  court 
cited  and  quoted  from  Zimmerman  v.  Hafer, 
81  Md.  347,  32  Atl.  316,  as  authority  for  the 
rule,  although  in  the  paragraph  quot<Hl  it 
was  specifically  held  that  if  the  prior  con- 
veyance had  been  valid  the  grantee  would 
liave  held  title  under  it  and  not  under  the 
will  by  way  of  an  implied  devise,  for  if  the 
conveyance  was  valid  the  grantor  was  di- 
vested thereby  of  his  interest  in  the  property, 
leaving  nothing  for  his  will  to  operate  on. 

Where  the  erroneous  recital  of  a  gift  by 
another   instrument   is   accompanied   by   apt 


words  of  gift  in  the  will  tlie  two  construed 
together  will  operate  as  a  valid  devise.  Thus 
in  Lander  v.  Lander,  217  lU.  289,  75  N.  E. 
487,  the  clause  under  consideration  read  as 
follows:  ''First — I  have  already  transferred 
to  my  wife,  Letitia  Lander,  by  absolute  deed 
for  life,  remainder  to  my  and  our  daughter, 
Louise  Lander,  in  fee  simple — the  grounds 
and  buildings  composing  my  livery  stable 
property  in  Bloomington,  111.,  as  the  full 
share  of  my  said  daughter  Louise  in  my  es- 
tate, and  by  deed  of  gift  and  transfer,  bear- 
ing even  date  herewith.  I  also  give,  transfer 
and  set  over  all  of  my  personal  property  tc 
my  said  wife,  Letitia  Lander,  subject  to  the 
payment  of  a  note  of  mine  to  my  daughter, 
Ida  Lander,  for  $750,  and  also  subject  to 
the  payment  of  all  debts,  if  any,  I  may  now 
owe  at  this  date.  Now  it  is  my  will  that  she 
my  said  wife  shall  have  and  take  her  life 
interest  in  said  real  estate  and  her  absolute 
title  to  said  personal  property  as  evidenced 
by  said  deeds  of  transfer,  as  and  for  her  full 
share,  interest  and  dower  in  my  estate,  and 
that  our  said  daughter,  Louise  Lander,  shall 
have  and  take  her  said  residuary  interest  in 
said  real  estate  as  her  full  share  in  my  es- 
tate." The  court,  distinguishing  Hunt  v. 
Evans,  134  III.  496,  25  N.  E.  579,  11  L.R.A. 
185,  said:  "If  the  first  sentence  of  section  1 
of  the  will  now  under  consideration  be  con- 
sidered by  itself,  the  contention  of  appellants 
would  be  correct.  The  fact,  that  Charles  W. 
Lander  may  have  made  a  deed,  such  as  he 
declares  in  his  will  that  he  did  make,  was 
not  a  devise  of  the  property  in  question.  But 
the  will  of  Charles  W.  Lander  is  dilfcrent 
from  the  w4ll  referred  to  in  Hunt  v.  Evans, 
supra.  It  not  only  contains  a  statement  that 
the  testator  had  tlierctofore  executed  the  deed 
in  question,  but  it  proceeds  in  the  third  sen- 
tence of  section  1  to  make  the  following  state- 
ment :  'Now  it  is  my  will  that  she,  my  said 
wife,  shall  have  and  take  her  life  interest  in 
said  real  estate,  and  her  absolute  title  to 
said  personal  property  as  evidenced  by  said 
d(H>ds  of  transfer,  as  and  for  her  full  share, 
interest  and  dower  in  my  estate,  and  that 
our  said  daughter,  Louise  Lander,  shall  have 
and  take  her  said  residuary  interest  in  said 
real  estate  as  her  full  share  in  my  estate.' 
The  third  sentence  of  section  1,  as  above 
quoted,  is  something  more  than  a  mere  decla- 
ration that  a  deed  had  been  executed.  It  is 
a  statement  by  the  testator  that  it  is  his 
will,  then  at  the  time  when  he  executed  his 
will,  that  his  wife  should  take  a  life  estate, 
and  his  daughter  a  residuary  estate  in  said 
property,  described  in  section  1.  It  is  not 
necessary  here,  in  order  to  establish  a  devise 
by  the  testator,  to  rely  solely  and  exclusively 
upon  the  first  sentence  of  the  will,  but  sucli 
first  sentence  of  tlie  will  must  be  construed 
in  connection  with  the  third  sentence,  and,  in 
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our  opinion,  the  latter,  construed  with  the 
former,  certainly  does  devise  the  property  to 
the  widow,  and  the  daughter,  Louise,  inde- 
pendently of  the  declaration  as  to  the  deed, 
made  in  the  first  sentence/' 

Recital  of  Ownership  or  Title  in  Another. 

The  construction  of  an  erroneous  recital 
in  a  will  of  ownership  in  another  independ- 
ently of  the  will  is  closely  analogous  to  and 
is  governed  by  the  same  rules  as  that  of  an 
erroneous  recital  of  a  gift  by  an  instrument 
other  than  the  will,  the  courts  generally  hold- 
ing that  the  erroneous  recital  in  a  will  of 
ownership  or  an  interest  of  another  in  prop- 
erty cannot  serve  to  operate  as  a  devise  or 
bequest  of  the  property  by  implication.  Box 
V.  Barrett,  L.  R.  3  Eq.  (Eng.)  244;  Langs- 
low  v.  Langslow,  21  Beav.  (Eng.)  552;  Dash- 
wood  V.  Peyton,  18  Ves.  Jr.  27,  34  Eng.  Rep. 
(Reprint)  227.  Thus  in  Adams  v.  Adams,  1 
Hare  (Eng.)  540,  it  appeared  that  a  devise 
and  bequest  to  trustees  of  real  and  personal 
estate  was  stated  to  be  subject  to  the  dower 
and  thirds  at  common  law  of  the  testator's 
wife  in  and  out  of  his  real  estate,  on  trust 
to  receive  the  income  and  pay  the  same  or 
the  surplus  thereof  after  deducting  the  dower 
or  thirds  of  his  wife  for  the  maintenance  of 
his  children.  The  interest  of  the  testator  in 
the  real  estate  was  not  liable  to  dower.  The 
recital  was  held  not  to  give  to  the  wife  by 
implication  an  interest  in  the  estate.  The 
Vice-Chancellor  said:  "I  certainly  think  that 
this  is  a  hard  case  upon  the  widow;  but, 
whatever  my  opinion  in  that  respect  may  be, 
I  cannot  make  a  provision  for  her,  which  the 
testator  has  not  directed.  The  question  in 
all  these  cases  is  whether  the  testator  has 
actually  made  any  gift ;  and  the  gift,  if  there 
be  any,  must  be  found  either  in  express  words 
or  by  implication.  Where  a  testator,  in  one 
part  of  his  will,  has  recited  that  he  had  given 
a  legacy  to  a  certain  person,  but  it  has  not 
appeared  that  any  such  legacy  was  given,  the 
court  has  taken  the  recital  as  conclusive  evi- 
dence of  an  intention  to  give  by  the  will,  and, 
fastening  upon  it,  has  given  to  the  erroneous 
recital  the  effect  of  an  actual  gift.  Where, 
however,  the  testator  says  that  only  which 
amounts  to  a  declaration  that  he  supposes 
that  a  party  who  is  referred  to  has  an  inter- 
est independent  of  the  will,  such  a  recital  is 
no  evidence  of  an  intention  to  give  by  the 
will,  and  cannot  be  treated  as  a  gift  by  im- 
plication. The  distinction  between  the  two 
cases  is  marked  and  obvious.  In  the  former 
the  erroneous  recital  is  evidence  of  an  inten- 
tion to  give  by  the  will,  inadvertently  not 
expressed.  In  the  latter,  as  it  is  expressed 
by  Mr.  Jarman  (Jarman  on  Wills,  vol.  1,  p. 
460),  'such  recitals  do  not  in  general  amount 
to  ft  deviM;  for,  as  tlie  testator  evidently  con- 


ceives that  the  person  referred  to  possesses  a 
title  independently  of  his  own,  he  does  not 
intend  to  make  an  actual  disposition  in  favor 
of  such  person.' " 

In  Williams  v.  Allen,  17  Ga.  81,  it  ap- 
peared that  the  testator  made  no  provision 
for  his  wife's  maintenance,  assigning  as  a 
reason  that  she  was  possessed  of  certain  prop- 
erty as  her  separate  estate.  In  answer  to  the 
contention  that  the  recital  amounted  to  a 
devise  to  her  of  the  property  the  oourt  stated 
the  doctrine  as  follows:  "The  recitals  in  a 
will  by  a  testator,  in  which  he  erroneously 
states  title  to  be  in  a  third  person,  which,  in 
fact,  belongs  to  himself,  do  not  amount  to  a 
devise  or  bequest  of  said  property  by  the 
will.  And  this  is  so,  even  though  it  may  ap- 
pear that  the  testator  was  influenced  in  the 
disposition  of  his  property  by  the  mistake. 
.  .  .  This  is  undoubtedly  a  correct  posi- 
tion." In  that  case,  however,  the  court,  on 
equitable  grounds,  decreed  the  property  to  the 
wife,  saying:  "But  this  is  a  different  case 
from  that  before  us,  where  that  title  which 
the  testator  recites  as  being  in  his  wife,  in 
equity  and  good  conscience  should  have  been 
there,  or  would  have  been  there  conveyed,  if 
a  court  of  equity  had  been  asked  so  to  con- 
vey it.  And  where,  in  such  a  case,  the  tes- 
tator's representative  appeals  to  a  court  of 
equity  to  correct  the  mistake  made  in  this 
recital,  if  the  court  thus  takes  jurisdiction 
of  the  matter,  it  should  decree  according  to 
the  equities  of  the  parties." 

In  Wright  v.  Wyvell,  2  Vent.  (Eng.)  56, 
it  appeared  that  a  testator  bequeathed  to  his 
wife  a  sum  of  money  to  be  paid  to  a  third 
person  in  payment  for  certain  lands,  which 
he  had  theretofore  purchased  from  him,  with 
the  recital  that  the  lands  so  purchased  had 
already  been  settled  on  his  wife  for  her 
jointure.  On  its  appearing  that  no  settlement 
had  ever  in  fact  been  made  it  was  held  that 
the  lands  descended  to  the  heir  and  the  recital 
in  the  will  could  not  be  construed  as  giving 
the  wife  an  estate  by  implication.  In  Hatch 
V.  Ferguson,  68  Fed.  43,  29  U.  8.  App.  661» 
15  G.  G.  A.  201,  33  L.R.A.  759,  the  clause 
under  consideration  recited  that  the  property 
devised  to  his  children  consisted  of  his  one- 
half  interest  in  the  community  property  of 
himself  and  wife.  Holding  this  recital  to  be 
ineffectual  to  give  to  the  ¥dfe  one-half  of  the 
property  the  court  said :  "It  may  be  conceded 
that  Ezra  Hatch  believed  both  his  pre-emption 
claim  and  his  homestead  claim  to  be  the 
community  property  of  himself  and  his  wife, 
and  it  is  possible  that,  had  he  known  the 
nature  of  his  estate  in  the  two  claims,  he 
might  have  made  a  different  testamentary 
disposition  thereof.  But  the  specific  devise 
of  all  his  interest  and  estate  to  his  children 
cannot  be  controlled  or  diverted  by  the  ex- 
pression el  his  belief  that  the  estate  so  de- 
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vised  was  the  one-half  interest  in  oommunity 
property.  .  .  .  Neither  do  we  find  any 
warrant  for  holding,  as  contended  by  the  ap- 
pellants, that  the  provision  of  the  will  just 
quoted  is  in  law  a  devise  upon  the  part  of 
Ezra  Hatch  to  his  wife,  giving  to  her  a  one- 
half  interest  in  the  land.  There  is  nothing 
in  the  will  to  indicate  a  purpose  upon  his 
part  to  devise  to  her  any  portion  of  his  inter- 
est in  real  estate.  He  bequeathed  to  her  the 
sum  of  $5,  evidently  with  the  intention  that,. 
«8  to  her,  he  should  not  be  deemed  to  have 
died  intestate.  The  reference  to  the  com- 
tnunity  property  tends  only  to  prove  that  he 
entertained  the  erroneous  belief  that  both 
clftims  were  community  property,  and  that 
Josephine  owned  the  undivided  one-half  of 
each,  whereas,  in  fact,  the  children  took  under 
the  will  all  of  the  pre-emption  claim,  and  the 
widow  took  under  the  homestead  law  all  of 
the  homestead  claim." 

j  Where  a  testator  under  the  mistaken  im- 
pression that  a  part  of  the  property  is  con- 
trolled by  the  will  of  a  third  person  and  that 
he  has  no  right  to  give  it  by  will,  so  recites 
that  fact,  it  is  generally  held  that  in  the  ab- 
sence of  other  apt  words  of  gift,  the  erroneous 
recital  cannot  be  construed  to  be  a  devise  or 
bequest  by  implication.  Westcott  v.  Gulli- 
ford,  3  Hare  (Eng.)  265;  Eight  v.  Hamond, 
1  Stra.  (Eng.)  427.  In  Glamorgan  v.  Lane, 
9  Mo.  446,  the  recital  under  consideration 
read  as  follows:  "Wishing  and  intending  as 
far  as  in  me  lies,  to  place  my  several  children 
on  equal  footing  in  a  pecuniary  point  of  view, 
and  as  regards  their  worldly  advancement, 
at  the  time  of  my  dissolution,  and  forasmuch 
as  my  second  son  and  child,  Henry,  has  been 
sufficiently  provided  for  and  established  in 
the  world  by  the  will  of  his  uncle  Cyprian 
Martial  Glamorgan,  deceased,  and  placed  in 
a  better  situation  in  a  pecuniary  point  of 
view  than  I  remain  able  to  place  the  balance 
of  my  children,  therefore  I  will  ordain  and 
require  of  my  executor  hereinafter  named,  so 
to  execute  this,  my  last  will  and  testament, 
that  said  Henry  shall  receive  no  portion  nor 
any  part  of  any  real  estate  except  as  here- 
inafter mentioned,  but  shall  only  be  entitled 
to  his  equal  portion  of  the  proceeds  of  the 
personal  property  which  I  may  leave  at  the 
time  of  my  death."  On  its  appearing  that 
the  property  devised  by  Cyprian  Glamorgan 
was  in  fact  the  property  of  the  testatrix,  the 
court  in  answer  to  the  contention  that  the 
recital  of  ownership  in  her  son  Henry 
amounted  to  a  devise  of  the  property  by  im- 
plication said:  "If  Apauline  Glamorgan  be- 
lieved that  her  son,  Henry,  already  had  a 
title,  independently  of  any  act  of  hers,  and 
that  belief  is  to  be  fairly  inferred  from  the 
language  of  this  recital,  how  can  it  be  main- 
tained that  she  intended  to  exercise  any 
power  of  disposition  in  his  favor?     Though 


she  may  be  influenced  in  the  disposition  of  her 
property,  by  this  supposition,  yet  it  does  not 
follow,  that  she  intends  to  give  to  Henry  that 
benefit,  to  which  she  takes  it  for  granted, 
he  is  already  entitled.  How  are  we  to  come 
to  the  conclusion,  that  in  the  event  of  the 
failure  of  Henry's  title,  under  the  will  of 
Cyprian,  she  designed  and  intended  by  her 
will,  to  give  him  that  estate?" 

In  Lane  v.  Wilkins,  10  East  241,  103  Eng. 
Rep.  (Reprint)  766,  the  recital  under  con- 
sideration read  as  follows:  ''I  give  to  the 
widow  of  my  late  brother  Edw.  Howorth, 
and  to  her  daughter  Mrs.  Louisa  Lane,  £5 
each ;  and  I  give  them  these  small  sums  only, 
in  consideration  of  the  ample  provision,  made 
for  them  after  my  decease  by  the  late  Dr. 
Thomas  Griffiths,  who  has  by  his  will  devised 
to  them  certain  estates  in  the  county  of 
Radnor,  now  in  my  possession,  and  which, 
though  I  could  now  legally  dispose  of,  I  mean 
fully  to  confirm  to  them  according  to  the 
intent  of  the  said  will."  This  the  court  held 
to  be  insufficient  as  a  devise  by  implication 
and  on  its  appearing  that  the  testator  had 
acquired  absolute  title  to  the  property  in 
question  by  suffering  a  recovery  it  was  held 
that  the  persons  mentioned  in  tl^e  recital  took 
only  the  small  amount  expressly  bequeathed 
to  them. 

In  Gircuitt  v.  Perry,  28  Beav.  276,  2  Jur. 
N.  S.  1167,  5  W.  R.  16,  63  Eng.  Rep.  (Re- 
print) 108,  wherein  it  appeared  that  a  tes- 
tator recited  that  the  property  which  he  had 
derived  from  his  father  would  by  his  father's 
will  devolve  on  his  nephews,  when  in  fact 
the  property  formed  a  part  of  the  estate  of 
the  testator,  it  was  held  that  the  property 
did  not  pass  under  the  will  by  the  recital. 
The  court  stated  the  reason  for  the  rule  as 
follows:  "When  a  testator  states  what  his 
estate  consists  of,  and  that  it  is  this  which 
he  intends  to  dispose  of,  the  gift  cannot  ex- 
tend beyond.  Thus  where  he  expressly  states 
that  he  disposes  of  all  his  estate,  but  that 
something  which  he  specifies  does  not  form 
part  of  it,  this  excepted  part  will  not  pass 
by  the  gift." 

It  has  been  held  that  an  erroneous  recital 
in  a  will  to  the  effect  that  the  testator's  first 
wife  and  children  by  her  were  entitled  to  the 
proceeds  of  an  insurance  policy  was  ineffec- 
tive as  a  bequest  by  implication.  Smith  v. 
Smith,  113  Md.  496,  77  Atl.  976,  140  Am.  St. 
Rep.  436,  31  L.R.A.(N.S.)  922,  wherein  it 
was  said:  "Whatever  may  have  been  the 
terms  of  the  policy,  the  object  and  purpose  of 
the  bill  is  to  obtain  a  construction  of  the 
will,  and  the  question  to  be  determined  in 
this  connection,  is,  does  it  contain  a  valid 
bequest  to  the  children  of  testator's  first  wife 
of  the  proceeds  of  the  policy?  That  the  tes- 
tator intended  them  to  have  the  benefit  of 
his  life  insurance  cannot  be  doubted,  for  all 
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of  the  provisions  of  the  will  are  evidently 
based  upon  the  assumption  that  they  would 
receive  the  $3,000,  or  whatever  amount  was 
realized  on  the  policy.     But  that  does  not 
answer  the  question.    The  precise  inquiry  is, 
did  he  intend  to  give  them  the  proceeds  of  the 
policy  by  his  will?  and  its  answer  must  be 
found   in   the  terms  of  the  will.     The  only 
parts  of  the  will  in  which  the  policy  is  re- 
ferred to  are  in  these  words:     'I  hold  in  the 
New  York  Mutual  Life  Insurance  Company  a 
policy  on  my  life  of  three  thousand  ($3,000) 
dollars;   this  policy  is  in  favor  of  my  first 
wife   Eliza   Ann   C.   Smith,   and  of  my  two 
children  by  her,  namely:  George  Miffin  Smith 
ftnd  Eliza  Ann   C.   Smith,  and   this  sum  of 
money  with  the  interest  due  thereon  they  will 
receive  under  and  by   virtue  of  said  policy 
at  my  death;  after  all  my  estate  is  converted 
into  cash  I  desire  that  the  sum  of  three  thou- 
sand   ($3,000)    dollars  from  my  estate    (or 
such  sum  as  the  said  policy  may  pay  at  the 
time  of  my  death)    shall  be  set  apart  and 
invested  for  the  use  and  benefit  of  my  present 
wife,  Margaret  Emily  Smith,  and  Margaret 
Slaughter  Smith,  my  daughter,  and  to  any 
other    child    or    children    we    mav    hereafter 
have,*  etc.    "After  the  sum  of  tliree  thousand 
dollars  ($3,000)  or  the  sum  equivalent  to  the 
value  of  said  life  insurance  policy  from  the 
corpus  of  my  estate  is  set  apart  for  the  use 
and    benefit .  of    my    wife,    Margaret    Emily 
Smith,  and  of  her  said  child  or  children,  I 
devise  and  bequeath  the  residue  of  my  estate 
to  be  divided  as  follows:'    Here  there  are  not 
only  no  words  of  gift,  but  the  testator  ex- 
pressly states  that  the  policy  was  in  favor 
of  his  first  wife  and  her  children,  and  that 
said  children  would  receive  the  proceeds  *un- 
der  and  by  virtue  of  said  policy'  at  his  death. 
1  his  language  clearly  shows  that  the  testator 
did  not  regard  the  amount  to  be  realized  on 
the  policy  as  a  part  of  his  estate,  or  attempt 
to   dispose  of   it   by   his  will,   and   that  he 
treated  the  policy  as  a  provision  made  for 
the  children  of  his  first  wife  outside  and  in- 
dependent of  his  will.     As  he  thought  they 
would  receive  the  amount  of  the  policy  under 
and  by  virtue  of  the  policy,  he  could  not  have 
intended  to  give  it  to  them  by  his  will.    Tlie 
recital  in  the  will  that  the  policy  was  in  favor 
of  or  payable  to  his  first  wife  and  her  chil- 
dren,   and   that   her   children    would    receive 
the  proceeds  under  and  by  virtue  of  the  pol- 
icy, cannot  operate  as  a  bequest  by  implica- 
tion.    ...     As  the  will  contains  no  bequest 
of  the  proceeds  of  the  policy  to  the  plaintiff 
and  her  brother,  the  amount  received  by  the 
executrix  on  account  of  the  policy,  if  it  be- 
longs to  the  estate,  passes  under  the  residuary 
clause  of  the  will."     But  in  Hall  v.  Lietch, 
L.  R.  9  Eq.    (Eng,)    376,  the  contrary  doc- 
trine was  announced,  the  court  saying:    "The 
testator  having  affected  this  policy   on   the 


joint  lives  of  himself  and  his  wife,  made  his 
will  under  the  erroneous  impression  that  his 
wife,  if  she  survived  him,  would  be  entitled 
to  the  policy  money,  and,  accordingly,  he  ex- 
cepts from  the  general  bequest  of  his  personal 
estate  'the  sum  of  £500  payable  under  a 
policy  of  insurance  to  my  wife  Hannah  Hall, 
and  to  which  she  is  absolutely  entitled  under 
the  said  policy.'  I  think  that  this  must  be 
construed  as  showing  the  intention  of  the 
testator  that  his  wife  should  take  the  £500 
absolutely;  if  the  policy  did  not  give  it  her 
she  was  to  take  it  imder  the  will.  It  is  just 
as  if  a  testator  had  by  a  codicil  disposed  of 
all  his  personal  estate,  'except  £500,  which  I 
have  given  to  A  by  my  will,'  and  he  had  not 
given  £500  to  A  by  his  will;  that  would 
give  the  £500  to  A  by  implication.  The  an- 
swer to  the  question,  therefore,  will  be  that 
upon  the  true  construction  of  the  will  the 
£500  is  payable  to  the  plaintiff." 


V. 


JACKSON  COUNTY. 


Arkansas  Supreme  Court — January  24,  1916. 


122  Ark.  114:;  182  S.  W.  670. 


Counties  —  Contracts  —  RatUleatlon  of 
Unantliorlsed  Contract. 

A  county  may  ratify  an  unauthorizcMl 
contract  made  in  its  behalf,  if  it  is  one  which 
the  county  could  have  made  in  the  first  in- 
stance. 

[See  7  R.  C.  L.  tit.  Coivnties,  p.  047.] 

Power  of  Board  —  Employment  of  Ex- 
pert Aceonntant  to  Ezaniine  Books. 

Const,  art.  7,  §  28,  gives  county  courts  ex- 
clusive original  jurisdiction  in  regard  to  dis- 
bursement of  money  for  county  purposes,  and 
in  every  other  case  necessary  to  internal  im- 
provement and  local  concenis  of  the  counties*. 
Kirby's  Dig.  §  1375,  invests  county  court>* 
with  original  jurisdiction  to  audit,  settl**. 
and  direct  payment  of  all  demands  against 
the  count V,  and  in  all  other  cases  necessary 
to  the  internal  improvement  and  local  con 
cerns  of  the  counties.  Section  7162  roqui^o^ 
all  collectors,  sherifi's,  clerks,  constables,  and 
other  persons  chargeable  with  moneys.  t«» 
make  settlement  with  the  countv  court!  Sec- 
tion  7167  provides  for  adjustment  by  tlit* 
county  court  of  accounts  of  delinquent  (iffi- 
cers.  Section  7171  empowers  the  county 
court  to  re-examine,  settle,  and  adjust  prior 
settlements  on  showing  of  cause,  and  stM'tion 
7174  provides  for  adjustment  at  any  time 
within  two  years.  Sections  1 162  and  1163  pro- 
vide for  settlement  by  the  county  treasurer 
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with  the  county  court.  A  county  judge  con- 
tracted with  the  claimants  as  expert  ac- 
countants to  examine  the  books  of  certain 
officers  of  the  county.  It  is  held  that  the 
county  court,  being  charged  with  the  auditing 
and  settlement  of  accounts,  could  employ 
expert  accountants,  and  therefore  could  rati- 
fy a  contract  which  it  could  have  made  in 
the  iirst  instance;  such  employment  not  be- 
ing an  illegal  delegation  of  the  power  to 
audit,  but  necessary  owing  to  the  character 
of  the  work  to  be  done. 
[See  note  at  end  of  this  case.] 

Same. 

In  such  case,  the  power  of  the  county 
court  to  audit  the  accounts  of  the  county 
is  not  taken  away  by  the  grant  of  similar 
powers  to  the  circuit  court,  made  under  Kir- 
by's  Dig.  §§  625-040,  passed  subsequent  to 
the  enactment  of  the  acts  delegating  the  pow- 
er to  the  county  court;  there  being  no  such 
inherent  power  in  the  circuit  court  as  vest- 
ed under  the  constitution  in  the  county 
court,  and  such  sections  being  designed  to 
aid  the  circuit  court  in  the  enforcement  of 
•he   criminal   laws   of  the   state. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jackson  county : 
CoLKMAN,  Judge. 

Action  by  E.  F.  Leathern  et  aL,  plaintiffs, 
against  Jackson  County,  defendant.  Judg- 
ment for  defendant.  Plaintiffs  appeal.  The 
facts  are  stated  in  the  ppinion.    Reversed. 

Jno,  W.  d  Jo8.  M.  8t<iyton  for  appellants. 
Otis  W.  Hcarhorougk  and  Campbell  d  Suits 
for  appellee. 

[116]  Hart,  J. — The  county  judge  of  Jack- 
son County  employed  appellants  as  expert  ac- 
countants to  examine  the  books  and  accounts 
of  certain  officers  of  said  county  at  an  [117] 
agreed  price.  Subsequently  the  county  court 
entered  of  record  an  order  ratifying  the  em- 
ployment of  appellants  and  stating  the  rea- 
sons therefor.  Appellants  performed  services 
under  the  contract  in  a  satisfactory  manner 
and  presented  to  the  county  court  a  demand 
for  $500  to  be  applied  on  their  contract-  A 
tax  payer  of  the  county  filed  a  remonstrance. 
The  county  court  made  an  order  allowing  the 
claim  of  appellants  and  an  appeal  was  taken 
to  the  circuit  court.  The  circuit  court  held 
that  there  was  no  authority  in  law  for  the 
county  court  to  make  tlie  contract  with  ap- 
pellants ;  that  the  contract  as  made  was  void ; 
and  that  the  order  ratifying  it  was  also  void. 
The  allowance  made  to  appellants  was  set 
aside  and  the  order  of  the  countv  court  rati- 
fying  the  contract  was  also  set  aside.  From 
the  judgment  rendered  appellants  have  duly 
prosecuted  an  appeal  to  this  court. 

(1)  It  will  be  noted  that  the  county  judge 
first  made  the  contract  with  appellants.  The 
county  court  subsequently  entered  of  record 


an  order  ratifying  the  contract  and  setting 
forth  the  reasons  which  caused  the  court  to 
make  the  contract.  The  county  may,  like  an 
individual,  ratify  an  unauthorized  contract 
made  in  its  behalf  if  it  is  one  the  county 
could  have  made  in  the  first  instance.  Such 
ratification  will  be  equivalent  to  original 
authority.  Second  Dill.  Mun.  Corp.  (5  ed.), 
Kection  797;  Steiuer  v.  Polk  County,  40  Ore. 
124,  66  Pac.  707;  Cunningham  v.  Umatilla 
County,  57  Ore.  517,  112  Pac.  437,  37  L.R.A. 
(N.S.)   3051. 

The  county  court  set  forth  at  length  in 
the  order  entered  of  record  its  reasons  for 
making  the  contract  with  appellants.  The 
county  judge  also  testified  at  the  trial  of 
the  case  and  gave  at  length  his  reasons  there- 
for. It  is  not  claimed  or  proved  that  the 
county  court  acted  arbitrarily  or  capriciously 
in  making  the  contract  with  appellants;  nor 
was  it  claimed  or  provted  that  the  contract 
was  the  result  of  fraud  on  the  part  of  the 
county  judge  or  collusion  between  him  and 
appellants.  The  sole  ground  on  which  the 
contract  and  allowance  was  attacked  was  that 
the  county  judge  was  without  authority  to 
make  the  same.  For  this  reason  it  will  not  be 
necessary  to  set  out  [118]  the  reasons  given 
by  tlie  count}'  judge  for  making  the  contract. 

A  board  of  county  commissioners  or  super- 
visors ordinarily  exercises  the  corporate  pow- 
er of  the  county.  Such  boards  are  in  a  sense 
the  representative  and  guardian  of  the  coun- 
ty, having  the  management  and  control  of  its 
property  and  financial  interests  and  having 
original  and  exclusive  jurisdiction .  over  all 
matters  pertaining  to  the  county  affairs.  11 
Cyc.  388-9. 

(2)  By  the  Constitution  of  1874  the  coun- 
ty courts  were  made  successors  and  continua- 
tions of  the  former  boards  of  supervisors  of 
the  county  and  were  given  exclusive  original 
jurisdiction  in  all  matters  necessary  to  the 
internal  improvement  and  local  concerns  of 
their  respective  counties.  Dodson  v.  Ft. 
Smith,  33  Ark.  508;  Worthen  v.  Roots,  34 
Ark.  356. 

Article  7,  section  28,  of  our  Constitution 
reads  as  follows: 

**The  county  courts  shall  have  exclusive 
original  jurisdiction  in  all  matters  relating 
to  county  taxes,  roads,  bridges,  .  .  .  the 
disbursement  of  money  for  county  purposes 
and  in  every  other  case  that  may  be  neces- 
sary to  the  internal  improvement  and  local 
concerns  of  the  respective  counties.     .  . 

Section  1357  of  Kirby'a  Digest,  is  as 
follows: 

"The  county  court  of  each  county  shall 
have  the  following  powers  and  jurisdictions: 
Exclusive  original  jurisdiction  in  all  matters 
relating  to  county  taxes  ...  to  audit, 
settle  and  direct  the  payment  of  all  demands 
against  the  county    ...    to  disburse  money 
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for  cotmty  purposes,  and  in  all  other  cases 
that  may  be  necessary  to  the  internal  im- 
provement and  local  concerns  of  the  respec- 
tive counties." 

Section  7162  of  Kirby's  Digest  provides 
that  all  collectors,  sheriffs,  clerks,  constables 
and  other  persons  chargeable  with  moneys 
belonging  to  any  county  shall  render  their 
accounts  and  settle  with  the  county  court  at 
each  regular  session  thereof. 

[119]  Section  7167  of  Kirby's  Digest  pro- 
vides that  if  any  of  the  officers  thus  charge- 
able shall  neglect  to  render  their  accounts  or 
settle  as  aforesaid,  the  county  court  shall 
adjust  the  accounts  for  such  delinquent,  ac- 
cording to  the  best  information  that  can  be 
obtained  and  ascertain  the  balance  due  the 
county. 

Section  7171  of  Kirby's  Digest  provides 
that  upon  good  cause  being  shown  for  setting 
aside  such  settlements  the  county  court  may 
re-examine,  settle  and  adjust  the  same. 

Section  7174  of  Kirby's  Digest  provides 
that  whenever  any  error  shall  be  discovered 
in  the  settlement  of  any  county  officer  made 
with  the  county  court,  it  shall  be  the  duty 
of  the  county  court  at  any  time  within  two 
years  from  the  date  of  such  settlement  to 
reconsider  and  adjust  the  same. 

Sections  1162  and  1163  of  Kirby's  Digest 
provide  for  settlement  by  the  county  treas- 
urer with  the  county  court. 

(3)  Thus  it  will  be  seen  that,  under  our 
Constitution  and  laws,  the  county  court  had 
jurisdiction  and  it  was  its  duty  to  audit 
the  account  presented  by  its  officers  named  in 
the  statute  for  settlement  and  if  found  cor- 
rect to  approve  them,  and  if  not,  to  cause 
them  to  be  corrected. 

Under  the  sections  of  the  Constitution  and 
statutes  to  which  we  have  just  referred  the 
state  of  officers'  accounts  belong  properly  to 
the  jurisdiction  of  the  county  court  and  their 
correctness  was  a  proper  subject  of  inquiry. 
Counsel  for  appellee  concede  that  the  covnty 
court  represents  the  county  and  that  if  it 
conceived  it  to  be  necessary  to  make  a  de- 
tailed investigation  of  the  official  affairs  of 
the  county  and  to  overhaul  and  restate  the 
accounts  of  its  various  officers,  it  has  the 
power  to  do  so;  but  they  insist  that  the  em- 
ployment of  an  expert  accountant  by  the 
county  court  to  make  such  investigation  is 
a  delegation  of  authority  and  that  there  is 
no  law  authorizing  the  county  court  to  dele- 
gate its  power  in  this  respect  to  another. 

[120]  (4)  Counsel  for  appellants  have  cit- 
ed decisions  from  several  states  to  the  effect 
that  where  the  county  court  is  the  general 
fiscal  agent  of  the  county  and  is  possessed  of 
a  supervisory  power  over  the  collection  and 
preservation  of  its  funds  it  has  implied  pow- 
er to  employ  an  expert  accountant  to  audit 
the   official   accounts   and   public   records  of 


county  officers.  In  Duncan  v.  Lawrence  Coun- 
ty, 101  Ind.  403,  commissioners — who  in  that 
state  correspond  to  our  county  courts — em- 
ployed an  expert  accountant  to  examine  and 
report  on  the  accounts  of  the  treasurer  of 
the  county  and  the  accountant  having  done 
the  work  asked  payment  lor  his  services.  It 
was  held  that  the  conunissioners  had  full  au- 
thority with  reference  to  the  adjustment  of 
the  accounts  of  public  officials  and  as  an  in- 
cident thereto  to  employ  an  accountant.  The 
grounds  of  this  decision  were  that  the  stat- 
ute of  that  State  in  cases  of  indispensable 
public  necessity  authorizes  the  making  of 
such  a  contract. 

In  the  case  of  Garrigus  v.  Howard  County, 
157  Ind.  103,  60  N.  E.  948^  it  was  contended 
that  the  title  to  the  Indiana  act  was  insuffi- 
cient, that  the  act  was,  therefore,  unconstitu- 
tional, and  that  the  county  board  had  no  in- 
herent authority  to  enter  into  the  contract. 
The  Supreme  Court  held  the  act  valid,  and, 
further,  that  if  this  was  error  the  board  had 
very  full  powers  to  enter  into  contracts  for 
the  benefit  of  the  property  of  the  county 
and  that  these  powers  were  amply  sufficient 
to  sustain  the  contract. 

The  claim  was  made  there  that  the  boartl 
could  not  delegate  the  performance  of  its 
duty  to  others  and  the  court  in  overruling 
the  contention,  said: 

"The  complaint  averred  that  'the  exist- 
ence of  these  claims,  and  each  item  thereof, 
could  be  ascertained  only  by  long,  laborioiis, 
and  careful  search  of  experts.'  Such  a  search 
was  not  that  of  'auditing  accounts  of  officers/ 
which  the  statute  imposed  upon  the  board. 
It  was  plainly  a  duty  the  board  could  not 
perform,  but  one  which,  from  its  nature, 
must  be  committed  to  othera  The  employ- 
ment of  the  expert  accountants  for  the  pur- 
poses named  [121]  in  the  agreement  did  not 
involve  any  abandonment  or  delegation  of 
the  official  powers  and  duties  of  the  board. 
The  proceedings  of  the  accountants  were  at  all 
times  subject  to  the  supervision  and  control 
of  the  board,  and  the  persons  so  empowered 
were  mere  agents  and  servants  of  the  county.*' 

See  also  Perry  County  v.  Gardner,  155 
Ind.  165,  57  N.  £.  008;  and  Lockyear  v.  Spen- 
cer County  180  Ind.  464,  Ann.  Cas.  1916B 
1033,  103  N.  E.  100. 

The  statutes  of  Kentucky  give  the  fiscal 
court  jurisdiction  ''to  regulate  and  control  fis- 
cal affairs  and  property  to  the  county,"  and 
the  Court  of  Appeals  of  that  State  held  that 
the  statute  authorized  the  court  to  contract 
for  the  employment  of  an  accountant  for  the 
purpose  of  investigating  the  affairs  of  the 
coimty  officers.  Taylor  v.  Riney,  156  Ky. 
303,  161  S.  W.  203.     The  court  there  said: 

"The  fiscal  court  is  charged  by  the  stat- 
ute with  the  duty  of  looking  after  the  fiscal 
affairs  of  the  county,  and  this  puts  upon  it 
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tlie  respoasibility  that  attaches  to  any  other 
business  body,  and,  if  it  could  not,  when  the 
occasion  seemed  to  demand  it,  have  an  in- 
vestigation made  of  the  books,  and  accounts, 
and  records  of  any  one  or  more  of  the  officers, 
agents,  or  employees  of  the  county  who  have 
the  control  of  or  right  to  receive  or  pay  out 
the  funds  of  the  county,  the  court  could  not, 
in  any  proper  numner,  perform  the  duty  re- 
quired of  it  in  the  management  of  the  fiscal 
affairs  of  the  county.  There  is  scarcely  a 
business  institution  in  the  State  of  any  mag- 
nitude that  does  not  have  its  books  examined 
by  some  skilled  accountant,  and  there  are 
many  good  reasons  why  the  fiscal  court  should 
be  permitted  to  exercise  this  character  of 
supervision  over  the  persons  charged  with 
the  collection  or  expenditure  of  the  publio 
funds." 

In  the  case  of  Blades  r.  Hawkins,  240  Mo. 
187,  112  S.  W.  979,  144  S.  W.  1198,  Ann.  Cas. 
1913B  1082,  the  court  said  that  the  statute 
of  Missouri  contained  no  grant  of  authority 
to  the  county  court  to  employ  an  expert  to 
audit  and  examine  the  books  and  accounts 
of  the  county  and  its  officers;  that  if  this  au- 
thority existed  it  was  because  the  law  im- 
plied it  as  essential  to  the  due  exercise  of 
powers  [122]  specifically  vested  in  the  county 
court  by  statute,  or  the  performance  of  a 
duty  specifically  required  of  said  tribunals* 
The  court  further  said  that  in  determining 
*  whether  or  not  the  county  court  had  authori- 
ty to  employ  such  expert  it  must  call  to  mind 
the  duties  of  such  a  court. 

There,  as  here,  the  county  court  is  the 
general  fiscal  agent  of  the  eounty  and  is 
possessed  of  a  supervisory  power  over  the 
collection  and  preservation  of  its  funds. 
There,  as  here,  various  officials  are  required 
to  report  to  and  make  settlements  with  the 
county  court.  The  Missouri  statutes  contain 
provisions  similar  to  our  own  in  making  it 
the  duty  of  the  county  courts  to  adjust  the 
accounts  of  delinquent  officials  and  to  as- 
certain the  balance  d4ie  the  county.  The 
court,  after  mentioning  these  statutes,  said: 
"The  various  provisions  of  the  statutes 
demonstrate  that  it  is  not  only  within  the 
power,  but  is  the  duty,  of  the  county  court 
to  look  after  public  funds,  examine  and  in- 
vestigate the  accounts  of  the  different  officials 
and  other  persons,  enforce  the  collection  of 
money  due  the  county,  and  order  suits  to  be 
brought  on  the  bonds  of  delinquents.  In 
short,  responsibil'fty  for  the  safety  of  public 
inone3'S,  the  accuracy  and  honesty  of  the  ac- 
counts and  settlements  of  officials,  and  the 
collection  of  defalcations,  is  imposed  on 
county  courts.  The  question  for  decision  is 
whether  the  express  delegation  of  those  pow- 
ers and  duties  by  the  Legislature  carried 
with  it  the  authority  to  employ  an  expert 
to  look  over  books  and  documents  in  order 


to  ascertain  whether  officials  and  other  per- 
sons chargeable  with  public  moneys  had  ren- 
dered correct  and  faithful  accounts,  and  had 
made  just  settlements  with  the  court.  In  our 
opinion  this  question  ought  to  be  answered  in 
the  affirmative.  While  it  is  true  the  law  is 
strict  in  limiting  the  authority  of  these 
courts,  it  never  has  been  held  that  they  have 
no  authority  except  what  the  statutes  confer 
in  so  many  words.  The  universal  doctrine  is 
that  certain  incidental  powers  germane  to 
the  authorities  and  duties  expressly  delegated, 
and  indispensable  to  their  performance,  [123] 
may  be  exercised.  7  Am.  &  Eng.  Enc.  of  Law 
(2  ed.)  987,  989,  and  cases  cited  in  the  notes." 

See  also  Donlevy  v.  Sims,  175  111.  App.  290; 
Harris  v.  Gibbins,  114  Cal.  419,  46  Pac.  292. 

We  regard  the  cases  cited  as  squarely  in 
point  and  approve  the  reasoning  quoted  from 
the  opinions  and  for  that  reason  it  is  not 
necessary  to  repeat  what  has  been  said  on  the 
subject. 

We  are  not  without  authority  on  the  sub- 
ject in  our  own  court.  In  the  case  of  Lee 
County  V.  Abraham,  31  Ark.  671,  the  court 
held  that  if  the  circuit  court  neglected  to  re- 
quire the  clerk  of  the  circuit  court  to  render 
an  account  during  his  term  of  office,  the  coun- 
ty court  may,  under  its  general  jurisdiction, 
force  him  to  settle.  The  court  said:  "But 
if  the  circuit  court  neglected  to  rule  him  to 
report  during  his  whole  term  of  office,  we  see 
no  reason  why  the  county  court,  having  orig- 
inal jurisdiction  in  matters  why  the  county 
taxes,  etc.,  might  not  force  him  to  a  settle- 
ment," citing  Miller's  Dig.,  section  214. 

That  section  of  Miller's  Digest  is  section 
22,  chapter  41,  of  the  revised  statutes  and  is 
the  same  as  section  7167  of  Kirby's  Digest. 

In  that  case  the  county  court  employed  a 
special  attorney  to  examine  the  reports  and 
settlements  of  all  the  county  officers  who 
were  required  by  law  to  make  a  settlement 
with  the  county  court  of  all  funds  in  their 
hands  belonging  to  the  county  and  to  report 
all  delinquents.  The  report  of  the  special 
attorney  is  copied  in  the  opinion  and  shows 
that  he  performed  such  services  as  are  usually 
performed  by  an  expert  accountant.  It  is 
true  there  is  no  express  adjudication  in  that 
case  of  the  right  of  the  county  court  to  em- 
ploy a  special  attorney  or  expert  accountant 
to  audit  the  accounts  of  the  county  officers, 
but  the  question  was  not  there  raised.  And 
the  court  by  its  silence  recognized  the  au- 
thority of.  the  county  court  to  make  the 
employment. 

In  the  case  of  Oglesby  r.  Ft.  Smith  Dist. 
of  Sebastian  County,  119  Ark.  567,  179  S. 
W.  178,  1199,  we  held  that  the  county  court 
has  the  power  in  proper  cases  to  employ  [124] 
counsel  other  than  the  prosecuting  attorney 
to  represent  the  county  in  civil  suits  in  which 
the  county  is  interested.     In  that  case  we 
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recognized  that  county  courts  can  only  ex- 
ercise such  powers  and  rights  as  are  clearly 
granted  by  the  language  of  the  Constitution 
or  acts  conferring  thcin,  or  such  as  are  de- 
rived therefrom  by  necessary  implication.  If 
the  county  court  in  its  discretion  had  the  in- 
herent power  to  employ  an  attorney  to  rep- 
resent the  interest  of  the  county  in  a  proper 
case,  we  do  not  see  why  it  should  not  also 
have  the  power  to  employ  an  expert  account- 
ant when  it  becomes  necessary  for  the  best 
interests  of  the  county  to  do  so. 

(5)  Finally  it  is  insisted  that  the  court 
was  without  authority  because  under  chapter 
22  of  Kirby*8  Digest  the  circuit  court  is  em- 
powered to  appoint  three  commissioners  of 
accounts  for  each  county  whose  duty  it  shall 
1)6  to  examine  the  books  of  the  county  officers 
and  report  their  findings  to  the  circuit  court. 
If  wc  are  correct  in  holding  that  under  our 
Constitution  and  statutes  the  county  court 
had  the  inherent  power  to  make  the  contract 
under  consideration,  it  is  obvious  that  that 
power  could  not  be  taken  away  by  granting 
similar  powers  to  another  court.  Chapter 
22  of  Kirby's  Digest  was  lirst  passed  in  1885, 
which  was  subsequent  to  the  passage  of  the 
acts  above  referred  to  and  discussed. 

The  evident  purpose  of  the  Legislature  in 
enacting  chapter  22  of  Kirby's  Digest  was  to 
aid  in  the  enforcement  of  the  criminal  laws 
of  the  State.  Neither  the  circuit  court  nor 
the  grand  jury  had  any  inherent  power  in 
the  matter  but  only  had  such  power  as  was 
conferred  upon  them  by  the  statute.  The 
circuit  courts  could  only  act  pursuant  to  the 
authority  given  them  by  the  statute  and  are 
limited  in  the  exercise  of  such  power  by  the 
words  of  the  statute.  It  is  manifest  that  the 
Legislature  by  the  passage  of  chapter  22  of 
Kirby's  Digest  did  not  intend  to  take  away 
any  of  the  powers  of  the  county  court  witli 
regard  to  the  settlement  and  adjustment  of 
the  accounts  of  the  countv  officers  and  we  are 
of  the  opinion  that  chapter  22  did  not  have 
that  effect. 

[125]  It  it  not  contended  that  the  county 
court  abused  its  discretion  in  making  the 
contracts  in  question. 

It  therefore  follows  from  what  we  have 
said  that  the  circuit  court  erred  in  refusing 
to  allow  the  claim  of  appellants  and  in  set- 
ting aside  the  order  of  the  county  court  mak- 
ing the  contract  with  them.  For  the  error 
the  judgment  will  be  reversed  and  the  cause 
remanded  with  directions  to  render  judg- 
ment in  favor  of  appellants. 


NOTE. 

The  reported  case  holds  that  from  the 
general  supervisory  power  of  a  county  court 
over   the   county    funds   there   is   implied   a 


power  to  employ  an  expert  accountant  to 
audit  the  books  of  the  county  officers,  and 
that  the  implication  of  such  a  power  is  not 
affected  by  a  statute  authorizing  the  circuit 
court  to  appoint  commissioners  of  accounts 
for  that  purpose.  The  power  of  a  county  or 
other  municipal  corporation  to  employ  an 
expert  accountant  to  examine  the  public  books 
and  records  is  discussed  in  the  note  to  Blades 
v.  Hawkins,  Ann.  Cas.  19I3B  1082. 
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24:3  U,  S.  134;  37  S.  Ct,  337. 


War  —  Prise  ~  Risht  to   BrlKR  into 
Neutral-  Port. 

The  neutrality  of  the  United  States,  under 
the  principles  of  international  law,  is  violat- 
ed by  the  action  of  a  belligerent  in  bringing 
a  prize  captured  at  sea  into  a  port  of  the 
United  States  under  a  prize  crew,  for  the 
purpose  of  laying  her  up  there  indefinitely. 

[See  note  at  end  of  this  case.] 

Same. 

The  failure  of  the  'United  States  to  pro- 
claim that  its  ports  are  not  open  to  the 
rectption  of  captured  prizes  does  not  warrant 
the  attempted  use  of  one  of  its  ports  by 
a  belligerent  as  a  place  in  which  to  store  a 
prize  indefinitely,  especially  where  no  means 
of  taking  it  out  are  shown  except  by  aug- 
mentation of  the  crew,  which  would  be  a 
clear  violation  of  established  rules  of  neu- 
trality. 

[See  note  at  end  of  this  case.] 

Same. 

The  bringing  of  a  prize  captured  at  sea 
by  a  Gorman  cruiser  into  a  neutral  port  of 
the  United  States  under  a  prize  crew,  for 
the  purpose  of  laying  her  up  there  indefinito- 
Iv,  is  not  justified  by  the  provision  of  art. 
19  of  the  Treaty  of  July  11,  1799  (8  Stat. 
L.  172),  with  Prussia,  that  vessels  of 
war,  public  and  private,  of  both  parties,  shall 
carry  freely  wheresoeirer  they  please  the  ves- 
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se]9  and  efTects  taken  from  their  enemies, 
without  being  obliged  to  pay  any  duties, 
chargt»«,  or  fees  to  officers  of  admiralty,  of 
the  customs,  or  any  others,  and  that  such 
prizes  shail  not  be  arrested,  searched,  or  put 
under  le^al  process  when  tliey  come  to  and 
enter  the  ports  of  the  other  party,  but  may 
freely  be  carried  out  again  by  their  captors 
to  the  places  expressed  in  their  commissions, 
which  the  commanding  officer  of  such  vessel 
shall  be  obliged  to  show. 

[See  note  at  end  of  this  case.] 

Admiralty  —  Jurisdietion  —   Restora- 
tion of  niegal  Prize. 

The  admiralty  courts  of  the  United  States 
have  jurisdiction  to  order  restitution  to  the 
private  owners  of  a  vessel  and  cargo  brought 
into  a  port  of  the  United  States  by  a  prize 
crew  of  a  belligerent  nation,  for  the  purpose 
of  laying  her  up  there  indefinitely,  in  viola- 
tion of  the  rights  of  the  United  States  as 
a  neutral. 

Effect    of    Deoision    of    Foreign    Prise 
Court. 

The  institution  in  a  prize  court  of  the 
captor  nation  of  proceedings  for  the  condem- 
nation as  a  prize  of  a  vessel  brought  into 
a  port  of  the  United  States  by  a  prize  crew, 
for  the  purpose  of  laying  her  up  there  in- 
definitely, cannot  oust  the  jurisdiction  of  an 
admiralty  court  of  the  United  States  to  or- 
der restitution  of  the  vessel  and  cargo  to  the 
private  owners  for  such  a  violation  of  the 
ri«;hts  of  the  United  States  as  a  neutral. 

Appeals  from  United  States  District  Court, 
Eastern  District  of  Virginia. 

Actions  by  British  and  African  Steam  Navi- 
gation Company,  and  by  Henry  G.  Harrison, 
Master  of  Steamship  "Appam,"  plaintiffs  re- 
spectively, against  Hans  Berg,  Prize  Master 
in  charge  of  Prize  Ship  "Appam"  and  L.  M. 
Von  Schilling,  Vice-Consul  of  German  Empire, 
defendants  in  each  action.  Judgments  for 
plaint iil's.  Defendants  fippeal.  The  facts  are 
stated  in  the  opinion.       Affirmed. 

Frederick  W.  Lehmann,  John  W,  Clifton, 
yorvin  R.  lAndheim,  Robert  M.  Hughea  and 
Walter  S.  Penficld  for  appellants. 

Frederic  R.  Coudert,  Jwmes  K  Symmera, 
Hoxcard  Thai/er  Kingsbury^  Herbert  Barry, 
Floyd  Hughes,  Ralph  James  Bullowa  and 
Munroe  Smith  for  appellees. 

[142]  Day,  J. — These  are  appeals  from  the 
District  Court  of  the  United  States  from  the 
Eastern  District  of  Virginia,  in  two  admiral- 
ty [143]  cases.  No.  650  was  brought  by  the 
Briti^jh  &  African  Steam  Navigation  Com- 
pany, Limited,  owner  of  the  British  steam- 
ship, Appam,  to  recover  possession  of  that 
vessel.  No.  722  was  a  suit  by  the  master 
of  the  Appam  to  recover  possession  of  the 
cargo.  In  each  of  the  cases  the  decree  was 
in  favor  of  the  libellant. 


The  facts  are  not  in  dispute  and  from  them 
it  appears:  That  during  the  existence  of 
the  present  war  between  Great  Britain  and 
Germany,  on  the  fifteenth  day  of  January, 
1916,  the  steamship  Appam  was  captured  on 
the  high  seas  by  the  German  cruiser,  Moewe. 
The  Appam  was  a  ship  under  the  British 
flag»  registered  as  an  English  vessel,  and  is 
a  modern  cargo  and  passenger  steamship  of 
7800  tons  burden.  At  the  time  of  her  cap- 
ture she  was  returning  from  the  West  Coast 
of  Africa  to  Liverpool,  carrying  a  general 
cargo  of  cocoa  beans,  palm  oil,  kernels,  tin, 
maize,  sixteen  boxes  of  specie,  and  some  other 
articles.  At  the  West  African  port  she  took 
on  170  passengers,  eight  of  whom  were  mili- 
tary prisoners  of  the  English  Government. 
She  had  a  crew  of  160  or  thereabouts,  and 
carried  a  three-pound  gun  at  the  stern.  The 
Appam  was  brouglit  to  by  a  shot  across  her 
bows  from  the  Moewe,  when  about  a  hundred 
yards  away,  and  was  boarded  without  re- 
sistance by  an  armed  crew  from  the  Moewe. 
This  crew  brought  with  them  two  bombs,  one 
of  which  was'  slung  over  the  bow  and  the 
other  over  the  stern  of  the  Appam.  An  offi- 
cer from  the  Moewe  said  to  the  captain  of 
the  Appam  that  he  was  sorry  he  had  to  take 
his  ship,  asked  him  how  many  passengers  he 
had,  what  cargo,  whether  he  had  any  specie, 
and  how  much  coal.  When  the  shot  was  fired 
across  the  bows  of  the  Appam,  the  captain 
instructed  the  wireless  operator  not  to  touch 
the  wireless  instrument,  and  his  officers  not 
to  let  any  one  touch  the  gun  on  board.  The 
officers  and  crew  of  the  Appam,  with  the  ex- 
ception of  the  engine-room  force,  thirty-five 
in  number,  and  the  second  officer,  were  or- 
dered [144]  on  board  the  Moewe.  The  cap- 
tain, officers  and  crew  of  the  Appam  were  sent 
below,  where  they  were  held  until  the  evening 
of  the  seventeenth  of  January,  when  they  and 
about  150  others,  oflficers  and  crews  of  certain 
vessels  previously  sunk  by  the  Moewe,  were 
ordered  back  to  the  Appam  and  kept  there  as 
prisoners.  At  the  time  of  the  capture,  the 
senior  officer  of  the  boarding  party  told  the 
chief  engineer  of  the  Appam  he  was  now  a 
member  of  the  German  navy;  if  he  did  not 
obey  orders  his  brains  would  be  blown  out, 
but  if  he  obeyed,  not  a  hair  of  his  head  should 
be  touched.  The  Appam's  officer  was  instruct- 
ed to  tell  his  staff  the  same  thing,  and  if  they 
did  not  obey  orders  they  would  be  brought  to 
the  German  officer  and  shot.  Inquiries  were 
made  by  the  German  officer  in  command  of 
the  Appam  as  to  revolutions  of  the  engines, 
the  quantit}'  of  coal  on  hand  and  the  coal 
consumption  for  different  speeds,  and  in- 
structions were  given  that  steam  be  kept  up 
handy,  and  afterwards  the  engineer  was 
directed  to  set  the  engines  at  the  revolutions 
required,  and  the  ship  got  under  way. 

Lieutenant  Berg,  who  was  the  German  of- 
ficer in  command  of  the  Appam  after  its  cap- 
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ture,  told  the  engineer  on  the  second  morning 
that  he  was  then  in  charge  of  the  ship,  asked 
of  him  information  as  to  fuel  consumption, 
and  said  that  he  expected  the  engineer  to  help 
him  all  he  could,  and  the  more  he  did  for 
him  the  better  it  would  be  for  everybody  on 
the  ship.  The  engineer  said  he  would,  and 
did  so.  The  engines  were  operated  with  a 
bomb  secured  to  the  port  main  injector  valve, 
and  a  German  sailor  stationed  alongside  the 
bomb  with  a  revolver.  There  was  a  guard 
below  of  four  or  five  armed  Germans,  who 
were  relieved  from  time  to  time,  but  did  not 
interfere  with  the  working  of  the  ship.  The 
German  ofiicer.  Lieutenant  Berg,  gave  direc- 
tions as  to  working  the  engines,  and  was  the 
only  officer  on  board  who  wore  a  uniform. 

[145]  On  the  night  of  the  capture,  tho 
specie  in  the  specie-room  was  taken  on  board 
the  Moewe.  After  Lieutenant  Berg  took 
charge  of  the  Appam,  bombs  were  slung  over 
her  bow  and  stern,  one  large  bomb,  said  to 
contain  about  two  hundred  pounds  of  ex- 
plosive, was  placed  on  the  bridge,  and  several 
smaller  ones  in  the  chart  room.  Lieutenant 
Berg  informed  the  captain  of  the  Appam, 
pointing  to  one  of  the  bombs,  "That  is  a  bomb ; 
if  there  is  any  trouble,  mutiny,  or  attempt  to 
take  the  ship,  I  have  orders  to  blow  up  the 
ship  instantly."  He  also  said,  'There  are 
other  bombs  about  the  ship;  I  do  not  want 
to  use  them,  but  I  shall  be  compelled  to  if 
there  is  any  trouble."  The  bombs  were  kept 
in  the  positions  stated  \mtil  the  ship  arrived 
at  the  Virginia  Capes,  when  they  were  re- 
moved. Lieutenant  Berg,  on  reaching  Hamp- 
ton Roads,  asked  the  crew  of  the  Appam  to 
drop  the  anchor,  as  he  had  not  men  to  do  it. 

During  the  trip  to  the  westward,  the 
officers  and  crew  of  the  Appam  were  not  al- 
lowed to  see  the  ship's  compass  to  ascer- 
tain her  course,  and  all  lights  were  obscured 
during  the  voyage.  The  German  prisoners, 
with  the  exception  of  two  who  went  on  board 
the  Moewe,  were  armed  and  placed  over  the 
passengers  and  crew  of  the  Appam  as  a  guard 
all  the  way  across.  For  two  days  after  the 
capture,  the  Appam  remained  in  the  vicinity 
of  the  Moewe,  and  then  was  started  westward. 
Her  course  for  the  first  two  or  three  days  was 
southwesterly,  and  afterwards  westerly,  and 
was  continued  until  her  arrival  at  the  Vir- 
ginia Capes  on  the  thirty-first  of  January. 
The  engine-room  staff  of  the  Appam  was  on 
duty  operating  the  vessel  across  to  the  United 
States ;  the  deck  crew  of  the  Appam  kept  the 
ship  clean,  and  the  navigation  was  conducted 
entirely  by  the  Germans,  the  lookouts  being 
mostly  German  prisoners. 

At  the  time  of  the  capture,  the  Appam  was 
approximately  distant  1,590  miles  from 
Emden,  the  nearest  German  port;  from  the 
nearest  available  port,  namely,  [146]  Pun- 
chello,    in    the   Madeiras,    130    miles;    from 


Liverpool,  1,450  miles;  and  from  Hampton 
Roads,  3,051  miles.  The  Appam  was  found 
to  be  in  first  class  order,  sea-worthy,  with 
plenty  of  provisions,  both  when  captured  and 
at  the  time  of  her  arrival  in  Hampton  Roads. 

The  order  or  commission  delivered  to  Lieu- 
tenant Berg  by  the  commander  of  the  Moewe 
is  as  follows : 

"Information  for  the  American  Authori- 
ties. The  bearer  of  this.  Lieutenant  of  the 
Naval  Reserve  Berg,  is  appointed  by  me  to 
the  command  of  the  captured  English  steamer 
'Appam,'  and  has  orders  to  bring  this  ship 
into  the  nearest  American  harbor,  and  there 
to  lay  up.  Kommando  S.  M.  H.  Moewe. 
Count  Zu  Dohna,  Cruiser  Captain  and  Com- 
mander. (Imperial  Navy  Stamp:)  Kom- 
mando S.  M.  H.  Moewe." 

Upon  arrival  in  Hampton  Roads,  Lieu- 
tenant Berg  reported  his  arrival  to  the  Col- 
lector, and  filed  a  copy  of  his  instructions  to 
bring  the  Appam  into  the  nearest  American 
port  and  there  to  lay  up. 

On  February  2d,  His  Excellency,  the  Ger- 
man Ambassador,  informed  the  State  Depart- 
ment of  the  intention,  under  alleged  treaty 
rights,  to  stay  in  an  American  port  until  fur- 
ther notice,  and  requested  that  the  crew  of 
the  Appam  be  detained  in  the  United  States 
for  the  remainder  of  the  war. 

The  prisoners  brought  in  by  the  Appam 
were  released  by  order  of  the  American 
Government. 

On  February  16th,  and  sixteen  days  after 
the  arrival  of  the  Appam  in  Hampton  Roads, 
the  owner  of  the  Appam  filed  the  libel  in  case 
No.  650,  to  which  answer  was  filed  on  March 
3d.  On  March  7th,  by  leave  of  court,  an 
amended  libel  was  filed,  by  which  the  libellant 
sought  to  recover  the  Appam  upon  the  claim 
that  holding  and  detaining  the  vessel  in 
American  waters  was  in  violation  of  the  law 
of  nations  and  the  laws  of  the  United  States 
and  of  the  neutrality^  of  the  United  States. 
The  answer  of  the  [147]  respondents  to  the 
amended  libel  alleged  that  the  Appam  was 
brought  in  as  a  prize  by  a  prize  master,  in 
reliance  upon  the  Treaty  of  1799  between  the 
United  States  and  Prussia;  that  by  the  gen- 
eral principles  of  international  law  the  prize 
master  was  entitled  to  bring  his  ship  into 
the  neutral  port  under  these  circumstances, 
and  that  the  length  of  stay  was  not  a  matter 
for  judicial  determination;  and  that  proceed- 
ings had  been  instituted  in  a  proper  prize 
court  of  competent  jurisdiction  in  Germany 
for  the  condemnation  of  the  Appam  as  a 
prize  of  war;  and  averred  that  the  American 
court  had  no  jurisdiction. 

The  libel  against  the  Appam's  cargo  was 
filed  on  March  13th,  1916,  and  answer  filed 
on  March  31st.  During  the  progress  of  the 
case,  libellant  moved  the  court  to  sell  a  part 
of  the  cargo  as  perishable;    on  motion  the 
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eoart  appointed  surveyors,  who  examined  the 
cargo  and  reported  that  the  parts  so  desig- 
nated as  perishable  should  be  sold;  upon  their 
report  orders  of  sale  were  entered,  under 
which  such  perishable  parts  were  sold,  and 
the  proceeds  of  that  sale,  amounting  to  over 
$600,000,  are  now  in  the  registry  of  the  court, 
and  the  unsold  portions  of  the  cargo  are  now 
in  custody  of  the  marshal  of  the  Eastern 
District  of  Virginia. 

The  argument  in  this  case  has  taken  wide 
range,  and  orally  and  in  printed  briefs  coun- 
sel have  discussed  many  questions  which  we 
do  not  consider  necessary  to  decide  in  de- 
termining the  rights  involved  in  these  ap- 
peals. 

From  the  facts  which  we  have  stated,  we 
think  the  decisive  questions  resolve  them- 
selves into  three:  First,  was  the  use  of  an 
American  port,  under  the  circumstances 
shown,  a  breach  of  this  Nation's  neutrality 
under  the  principles  of  international  law. 
Second,  was  such  use  of  an  American  port 
justified  by  the  existing  treaties  between  the 
German  Government  and  our  own.  Third, 
was  there  jurisdiction  and  right  to  condemn 
the  Appam  and  her  cargo  in  a  court  of  ad- 
miralty of  the  United  States. 

[148]  It  is  familiar  international  law  that 
the  usual  course  after  the  capture  of  the 
Appam  would  have  been  to  take  her  into  a 
German  port,  where  a  prize  court  of  that 
Nation  might  have  adjudicated  her  status, 
and,  if  it  so  determined,  condemned  the  vessel 
as  a  prize  of  war.  Instead  of  that,  the  ves- 
sel was  neither  taken  to  a  German  port,  nor 
to  the  nearest  port  accessible  of  a  neutral 
power,  but  was  ordered  to,  and  did,  proceed 
over  a  distance  of  more  than  three  thousand 
miles,  with  a  view  to  laying  up  the  captured 
ship  in  an  American  port. 

It  was  not  the  purpose  to  bring  the  vessel 
here  within  the  privileges  universally  recog- 
nized in  international  law,  i.  e.,  for  necessary 
fuel  or  provisions,  or  because  of  stress  of 
weather  or  necessity  of  repairs,  and  to  leave 
as  soon  as  the  cause  of  such  entry  was  satis- 
fied or  removed.  The  purpose  for  which  the 
Appam  was  brought  to  Hampton  Koads,  and 
the  character  of  the  ship,  are  emphasized  in 
the  order  which  we  have  quoted  to  take  her 
to  an  American  port  and  there  lay  her  up  and 
in  a  note  from  His  Excellency,  The  German 
Ambassador,  to  the  Secretary  of  State,  in 
which  the  right  was  claimed  to  keep  the 
vessel  in  an  American  port  until  further 
notice  (Diplomatic  Correspondence  with 
Belligerent  Governments  Relating  to  Neutral 
Rights  and  Duties,  Department  of  State, 
European  War  No.  3,  p.  331),  and  a  further 
communication  from  the  German  Ambassador 
forwarding  a  memorandum  of  a  tele^i^ram 
from  the  German  Government  concerning  the 
Appam  (Idem,  p.  333),  in  which  it  was 
stated: 


"Appam  is  not  an  auxiliary  cruiser  but  a 
prize.  Therefore  she  must  be  dealt  with  ac- 
cording to  Article  19  of  Prusso-American 
treaty  of  1799.  Article  21  of  Hague  Con- 
vention concerning  neutrality  at  sea  is  not 
applicable,  as  this  convention  was  not  rati- 
fied by  England  and  is  therefore  not  binding 
in  present  war  according  to  Article  28.  The 
above-mentioned  Article  19  authorizes  a  prize 
ship  to  remain  in  American  ports  as  long  as 
she  [149]  pleases.  Neither  the  ship  nor  the 
prize  crew  can  therefore  be  interned  nor  can 
there  be  question  of  turning  the  prize  over  to 
English." 

In  view  of  these  facts,  and  this  attitude  of 
the  Imperial  Government  of  Germany,  it  is 
manifest  that  the  Appam  was  not  brought 
here  in  any  other  character  than  as  a  prize, 
captured  at  sea  by  a  cruiser  of  the  German 
navy,  and  that  the  right  to  keep  her  here,  as 
shown  in  the  attitude  of  the  German  Govern- 
ment and  in  the  answer  to  the  libel,  was  rest- 
ed principally  upon  the  Prussian- American 
Treaty  of  1799. 

The  principles  of  international  law  recog- 
nized by  this  Government,  leaving  the  treaty 
aside,  will  not  permit  the  ports  of  the  United 
States  to  be  thus  used  by  belligerents.  If 
such  use  were  permitted,  it  would  constitute 
of  the  ports  of  a  neutral  country  harbors  of 
safety  into  which  prizes,  captured  by  one  of 
the  belligerents,  might  be  safely  brought  and 
indefinitely  kept. 

From  the  beginning  of  its  history  this 
country  has  been  careful  to  maintain  a 
neutral  position  between  warring  govern- 
ments, and  not  to  allow  the  use  of  its  ports 
in  violation  of  the  obligations  of  neutrality; 
nor  to  permit  such  use  beyond  the  necessities 
arising  from  the  perils  of  the  seas  or  the 
necessities  of  such  vessels  as  to  sea- 
worthiness, provisions  and  supplies.  Such 
usage  has  the  sanction  of  international  law, 
Dana's  Note  to  Wheaton  on  International 
I^w,  1866,  8th  American  Edition,  §  391,  and 
accords  with  our  own  practice.  Moore's 
Digest  of  International  Law,  vol.  7,  936,  937, 
938. 

A  policy  of  neutrality  between  warring 
nations  has  been  maintained  from  1793  to 
this  time.  In  that  year  President  Washing- 
ton firmly  denied  the  use  of  our  ports  to  the 
French  Minister  for  the  fitting  out  of 
privateers  to  destroy  English  commerce.  This 
attitude  led  to  the  enactment  of  the  Neu- 
trality Act  of  1794,  afterwards  embodied  in 
the  Act  of  1818,  enacting  a  code  of  neutrality, 
[150]  which  among  other  things  inhibited  the 
fitting  out  and  arming  of  vessels;  the  aug- 
menting or  increasing  of  the  force  of  armed 
vessels;  or  the  setting  on  foot  in  our  ter- 
ritory of  military  expeditions;  and  empower- 
ing the  President  to  order  foreign  vessels  of 
war  to  depart  from  our  ports  and  compelling 
them  so  to  do  when  required  by  the   law    of 
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nations.     Moore    on    International    Arbitra- 
tions, vol.  4,  3987  et  seq. 

This  policy  of  the  American  Government 
was  emphasized  in  its  attitude  at  the  Hague 
Conference  of  1907.  Article  21  of  the  Hague 
Treaty  provides: 

*'A  prize  may  only  be  brought  into  a  neu- 
tral port  on  account  of  unseaworthiness, 
stress  of  weather,  or  want  of  fuel  or  pro- 
visions. 

"It  must  leave  as  soon  as  the  circum- 
stances which  justified  its  entry  are  at  an 
end.  If  it  does  not,  the  neutral  Power  must 
order  it  to  leave  at  once;  should  it  fail  to 
obey,  the  neutral  Power  must  employ  the 
means  at  its  disposal  to  release  it  with  its 
officers  and  crew  and  to  intern  the  prize 
crew." 

Article  22  provides: 

"A  neutral  Power  must,  similarly,  release 
a  prize  brought  into  one  of  its  ports  under 
circumstances  other  than  those  referred  to  in 
Article  21." 

To  these  articles,  adherence  was  given  by 
Belgium,  France,  Austria-Hungary,  Germany, 
the  United  States,  and  a  number  of  other 
nations.  They  were  not  ratified  by  the  Brit- 
ish Government.  This  Government  refused  to 
adhere  to  Article  23,  which  provides: 

'*A  neutral  Power  may  allow  prizes  to 
enter  its  ports  and  roadsteads,  whether  under 
fonvoy  or  not,  when  they  are  brought  there 
to  be  sequestrated  pending  the  decision  of 
a  Prize  Court.  It  may  have  the  prize  taken 
to  another  of  its  ports. 

**If  the  prize  is  convoyed  by  a  war-ship,  the 
prize  crew  may  go  on  board  the  convoying 
ship. 

[151]  "If  the  prize  is  not  under  convoy, 
the  prize  crew  are  left  at  liberty." 

And  in  the  proclamation  of  the  convention 
the  President  recited  the  resolution  of  the 
Senate  adhering  to  it,  subject  to  the  "reserva- 
tion and  exclusion  of  its  Article  23  and  with 
the  understanding  that  the  last  clause  of 
Article  3  of  the  said  Convention  implies  the 
duty  of  a  neutral  power  to  make  the  demand 
therein  mentioned  for  the  return  of  a  ship 
captured  within  the  neutral  jurisdiction  and 
no  longer  within  that  jurisdiction."  36  Stat. 
Pt.  II,  p.  2438. 

While  this  treaty  may  not  be  of  binding 
obligation,  owing  to  lack  of  ratification,  it  is 
very  persuasive  as  showing  the  attitude  of 
the  American  Government  when  the  question 
is  one  of  international  law ;  from  which  it  ap- 
pears clearly  that  prizes  could  only  be 
brought  into  our  ports  upon  general  princi- 
ples recognized  in  international  law,  on  ac- 
count of  unseaworthiness,  stress  of  weather, 
or  want  of  fuel  or  provisions,  and  we  refused 
to  recognize  the  principle  that  prizes  might 
enter  our  ports  and  roadsteads,  whether  under 
convoy  or  not,  to  be  sequestrated  pending  the 


decision  of  a  prize  court.  From  the  hiiitory 
of  the  conference  it  appears  that  the  reason 
for  the  attitude  of  the  American  delegates  in 
refusing  to  accept  Article  23  was  that  there- 
by a  neutral  might  be  involved  in  participa- 
tion in  the  war  to  the  extent  of  giving  asylum 
to  a  prize  which  the  belligerent  might  not  be 
able  to  conduct  to  a  home  port.  See  Scott  on 
Peace  Conferences,  1899-1907,  vol.  II.  p.  237 
ot  seq. 

Much  stress  is  laid  upon  the  failure  of  this 
Government  to  proclaim  that  its  ports  were 
not  open  to  the  reception  of  captured  prizes, 
and  it  is  argued  that  having  failed  to  inter- 
dict the  entrance  of  prizes  into  our  ports  per- 
mission to  thus  enter  must  l^  assumed.  But 
whatever  privilege  might  arise  from  this 
circumstance  it  would  not  warrant  the  at- 
tempted use  of  one  of  our  ports  as  a  place  in 
which  to  store  prizes  indefinitely,  and  certain- 
ly not  where  no  [152]  means  of  taking  them 
out  are  shown  except  by  the  augmentation  of 
her  crew,  which  would  be  a  clear  violation  of 
established  rules  of  neutrality. 

As  to  tlie  contention  on  behalf  of  the  ap- 
pellants that  Article  XIX  of  the  Treaty  of 
1799  justifies  bringing  in  and  keeping  the 
Appam  in  an  American  port,  in  the  situation 
which  we  have  outlined,  it  appears  that  in  re- 
sponse to  a  note  from  His  Excellency,  The 
German  Ambassador,  making  that  contention, 
the  American  Secretary  of  State,  considering 
the  treaty,  announced  a  different  conclusion 
(Diplomatic  Correspondence  with  Belligerent 
Governments,  supra,  p.  335  et  seq.)  ;  and  we 
think  this  view  is  justified  by  a  consideration 
of  the  terms  of  the  treaty.  Article  XIX  of 
the  Treaty  of  1799  (7  Fed.  St.  Ann.  767) 
using  the  translation  adopted  by  the  Ameri- 
can State  Department,  reads  as  follows: 

"The  vessels  of  war,  public  and  private,  of 
both  parties,  shall  carry  (conduire)  freely, 
wheresoever  they  please,  the  vessels  and  ef- 
fects taken  {pria)  from  their  enemies,  with- 
out being  obliged  to  pay  any  duties,  charges, 
or  fees  to  officers  of  admiralty,  of  the  customs, 
or  any  others;  nor  shall  such  prizes  {prises) 
be  arrested,  searched,  or  put  under  legal  pro- 
cess, when  they  come  to  and  enter  the  port  a 
of  the  other  party,  but  may  freely  be  carried 
{conduites)  out  again  at  any  time  by  their 
captors  {le  vaisseau  preneur)  to  the  places 
expressed  in  their  commissions,  which  the 
commanding  officer  of  such  vessel  {le  dxt 
vaisseau)  shall  be  obliged  to  show.  But  con- 
formably to  the  treaties  existing  between  the 
United  States  and  Groat  Britain,  no  vessel 
{vaisseau)  that  shall  have  made  a  prize 
(prise)  upon  British  subjects  shall  have  a 
right  to  shelter  in  the  ports  of  the  Ignited 
States,  but  if  {il  est)  forced  therein  by  tem- 
pests, or  any  other  danger  or  accident  of  tho 
sea,  they  {it  sera)  shall  be  obliged  to  depart 
as   soon   as  possible."      (The   provision   con- 
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ce ruing  the  treaties  between  the  United 
States  and  Great  Britain  is  no  longer 
[153]  in  force,  having  been  omitted  by  the 
Treaty  of  1828.  [7  Fed.  St.  Ann.  768.]  See 
Compilation  of  Treaties  in  Force,  1904,  pp. 
641  and  646.) 

We  think  an  analysis  of  this  article  makes 
manifest  that  the  permission  granted  is  to 
vessels  of  war  and  their  prizes,  which  are 
not  to  be  arrested,  searched,  or  put  under 
legal  process,  when  they  come  into  the  ports 
of  the  high  contracting  parties,  to  the  end 
that  they  may  be  freely  carried  out  by  their 
captors  to  the  places  expressed  in  their  com- 
missions, which  the  commanding  officer  is 
obliged  to  show.  Wlien  the  Appam  came  into 
the  American  harbor  she  was  not  in  charge 
of  a  vessel  of  war  of  the  Grerman  Empire. 
She  was  a  merchant  vessel,  captured  on  the 
high  seas  and  sent  into  the  American  port 
with  the  intention  of  being  kept  there  in- 
definitely, and  without  any  means  of  leaving 
that  port  for  another  as  contemplated  in  the 
treaty,  and  required  to  be  shown  in  the  com- 
mission of  the  vessel  bringing  in  the  prize. 
Certainly  such  use  of  a  neutral  port  is  very 
far  from  that  contemplated  by  a  treaty  which 
made  provision  only  for  temporary  asylum 
for  certain  purposes,  and  cannot  be  held  to 
imply  an  intention  to  make  of  an  American 
port  a  harbor  of  refuge  for  captured  prizes  of 
a  belligerent  government.  We  cannot  avoid 
the  conclusion  that  in  thus  making  use  of  an 
American  port  there  was  a  clear  breach  of 
the  neutral  rights  of  this  Government,  as 
recognized  under  principles  of  international 
law  governing  the  obligations  of  neutrals, 
and  that  such  use  of  one  of  our  ports  was  in 
no  wise  sanctioned  by  the  Treaty  of  1799. 

It  remains  to  inquire  whether  there  was 
jurisdiction  and  authority  in  an  admiralty 
court  of  the  United  States,  under  these 
circumstances,  to  order  restoration  to  an  in- 
dividual owner  of  the  vessel  and  cargo. 

The  earliest  authority  upon  this  subject  in 
the  decisions  of  this  court  is  found  in  the  case 
of  Glass  V.  The  Betsey,  3  Dall.  6,  1  U.  S. 
(L.  ed.)  485,  decided  in  1794,  wherein  it  ap- 
peared that  the  commander  of  the  French 
privateer.  The  Citizen  [154]  Genet,  captured 
as  a  prize  on  the  high  seas  the  sloop  Betsey 
and  sent  the  vessel  into  Baltimore,  where  the 
owners  of  the  sloop  and  cargo  filed  a  libel  in 
the  District  Court  of  Maryland,  claiming 
restitution  because  the  vessel  belonged  to  sub- 
jects of  the  King  of  Sweden,  a  neutral  power, 
and  the  cargo  was  owned  jointly  by  Swedes 
and  Americans.  The  District  Court  denied 
jurisdiction,  the  Circuit  Court  affirmed  the 
decree,  and  an  appeal  was  prosecuted  to  this 
court.  The  unanimous  opinion  was  an- 
nounced by  Mr.  Chief  Justice  Jay,  holding 
that  the  District  Courts  of  the  United  States 
possessed  the  powers  of  courts  of  admiralty, 


whetlier  sitting  as  an  instance  or  as  a  prize 
court,  and  sustained  the  jurisdiction  of  the 
District  Court  of  Maryland,  and  held  that 
that  court  was  competent  to  inquire  into  and^ 
decide  whether  restitution  should  be  made  to 
the  complainants  conformably  to  the  laws  of 
nations  and  the  treaties  and  laws  of  the 
United  States. 

The  question  came  again  before  this  court 
in  the  case  of  The  Santissima  Trinidad,  de- 
cided in  1822,  reported  in  7  \Vlieat.  283.  5  U. 
S.  (L.  ed. )  454.  In  that  case  it  was  held 
that  an  illegal  capture  would  be  invested  with 
the  character  of  a  tort,  and  that  the  original 
owners  were  entitled  to  restitution  when  the 
property  was  brought  within  our  jurisdiction. 
The  opinion  was  delivered  by  Mr.  Justice 
Story,  and,  after  a  full  discussion  of  the  mat- 
ter, the  court  held  that  such  an  illegal  cap- 
ture, if  brought  into  the  jurisdiction  of  the 
courts  of  the  United  States,  was  subject  to 
condemnation  and  restitution  to  the  owners, 
and  the  learned  justice  said: 

"If,  indeed,  the  question  were  entirely  new, 
it  would  deserve  very  grave  consideration, 
whether  a  claim  founded  on  a  violation  of  our 
neutral  jurisdiction,  could  be  asserted  by 
private  persons,  or  in  any  other  manner  than 
a  direct  intervention  of  the  government  itself. 
In  the  case  of  a  capture  made  within  a  neu- 
tral territorial  jurisdiction,  it  is  well  settled, 
that  as  between  the  captors  and  the  captured, 
[155]  the  question  can  never  be  litigated.  It 
can  arise  only  upon  a  claim  of  the  neutral 
sovereign,  asserted  in  his  own  courts,  or  the 
courts  of  the  power  having  cognizance  of  the 
capture  itself  for  the  purposes  of  prize.  And 
by  analogy  to  this  course  of  proceeding,  the 
interposition  of  our  own  government  might 
seem  fit  to  have  been  required,  before  cogniz- 
ance of  the  wrong  could  be  taken  by  our 
courts.  But  the  practice  from  the  beginning, 
in  this  class  of  causes,  a  period  of  nearly 
thirty  years,  has  been  uniformly  the  other 
way;  and  it  is  is  now  too  late  to  disturb  it. 
If  any  inconvenience  should  grow  out  of  it, 
from  reasons  of  state  policy  or  executive  dis- 
cretion, it  is  competent  for  Congress  to  apply 
at  its  pleasure  the  pro{>er  remedy."     (p.  349.) 

"...  Whatever  may  be  the  exemption 
of  the  public  ship  herself,  and  of  her  arma- 
ment and  munitions  of  war,  the  prize  prop- 
erty which  she  brings  into  our  ports  is  liable 
to  the  jurisdiction  of  our  courts,  for  the  pur- 
pose of  examination  and  inquiry,  and  if  a 
proper  case  be  made  out,  for  restitution  to 
those  whose  possession  has  been  divested  by 
a  violation  of  our  neutralitv;  and  if  the 
goods  are  landed  from  the  public  ship,  in  our 
ports,  by  the  express  permission  of  our  own 
government,  that  does  not  vary  the  case, 
since  it  involves  no  pledge,  that  if  illegally 
captured,  they  shall  be  exempted  from  the 
ordinary  operation  of  our  laws."     (p.  354.) 
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In  the  subsequent  cases  in  this  court  this 
doctrine  has  not  been  departed  from.  L'ln- 
Vincible,  1  Wheat.  238,  258,  4  U.  S.  (L.  ed.) 
■80;  The  Estrella,  4  Wheat.  298,  308-311,  4 
U.  S.  (L.  ed.)  574;  La  Amistad  De  Rues,  5 
Wheat.  385,  390,  5  U.  S.  (L.  ed.)  115. 

It  is  insisted  that  these  cases  involve  illegal 
captures  at  sea,  or  violations  of  neutral  obli- 
gation, not  arising  because  of  the  use  of  a 
port  by  sending  in  a  captured  vessel  and  keep- 
ing her  there  in  violation  of  our  rights  as  a 
neutral.  But  we  are  at  a  loss  to  see  any 
difference  in  principle  between  such  cases 
and  breaches  of  neutrality  of  the  [156]  char- 
acter here  involved  in  undertaking  to  make 
of  an  American  port  a  depository  of  cap- 
tured vessels  with  a  view  to  keeping  them 
there  indefinitely.  Nor  can  we  consent  to  the 
insistence  of  counsel  for  appellant  that  the 
Prize  Court  of  the  German  Empire  has  ex- 
clusive Jurisdiction  to  determine  the  fate  of 
the  Appam  as  lawful  prize.  The  vessel  was 
in  an  American  port  and  under  our  practice 
within  the  jurisdiction  and  possession  of  the 
District  Court  which  had  assumed  to  de- 
termine the  alleged  violation  of  neutral 
rights,  with  power  to  dispose  of  the  vessel  ac- 
cordingly. The  foreign  tribunal  under  such 
circumstances  could  not  oust  the  jurisdiction 
of  the  local  court  and  thereby  defeat  its  judg- 
ment. The  Santissima  Trinidad,  supra,  p. 
355. 

Were  the  rule  otherwise  than  this  court 
has  frequently  declared  it  to  be,  our  ports 
might  be  filled  in  case  of  a  general  war  such 
as  is  now  in  progress  between  the  European 
countries,  with  captured  prizes  of  one  or  the 
other  of  the  belligerents,  in  utter  violation  of 
the  principles  of  neutral  obligation  which 
have  controlled  this  country  from  the  begin- 
ning. 

The  violation  of  American  neutrality  is  the 
basis  of  jurisdiction,  and  the  admiralty  courts 
may  order  restitution  for  a  violation  of  such 
neutrality.  In  each  case  the  jurisdiction  and 
order  rests  upon  the  authority  of  the  courts 
of  the  United  States  to  make  restitution  to 
private  owners  for  violations  of  neutrality 
where  offending  vessels  are  within  our  juris- 
diction, thus  vindicating  our  rights  and 
obligations  as  a  neutral  people. 

It  follows  that  the  decree  in  each  case 
must  be 

Affirmed. 


NOTE. 
RiKl&t  to  Brlaff  Prise  into  Neittiml 


The  right  to  bring  a  prize  of  war  into  a 
neutral  port  is  of  necessity  strictly  limited. 
As  was  said  by  Attorney  General  Wirt  (2  Op. 
Atty.-Gen.  U.  S.  87)  :  "It  would  be  a  breach 


of  neutrality  too,  to  permit  a  port  to  be  made 
a  cruising  station  for  a  belligerent  or  a 
place  of  depot  for  his  spoils  and  prisoners." 
The  right  has  been  asserted  (1)  for  the  pur- 
pose of  condemnation,  (2)  for  the  purpose 
of  sequestration  and  (3)  under  the  stress  of 
a  temporary  emergency.  The  accepted  con- 
ventions of  international  usage  and  the  few 
adjudications  on  the  subject  seem  to  deny 
wholly  the  tw^o  first  mentioned  contentions 
while  admitting  the  third. 

It  was  agreed  at  the  Hague  Convention  of 
1907  (art.  4)  that  "a  prize  court  ciannot  be 
set  up  by  a  belligerent  on  neutral  territory 
or  on  a  vessel  in  neutral  waters."  That 
article  was  declaratory  of  the  general  rule  of 
international  law  as  theretofore  recognized 
in  the  United  States  and  England,  resting,  it 
has  been  said  (2  Westlake  Int.  Law  215),  on 
the  reason  that  the  exercise  of  jurisdiction 
being  a  right  attached  to  sovereignty  an  at- 
tempt to  exercise  it  elsewhere  without  the 
permission  of  the  territorial  sovereign  would 
be  a  usurpation  while  for  that  sovereign  to 
grant  the  permission  would  be  an  unneutral 
loan  of  its  sovereignty  to  a  belligerent.  The 
rule  in  the  United  States  was  settled  in  The 
Betsey,  3  Dall.  6,  1  U.  S.  (L.  ed.)  485,  that 
case  and  the  subsequent  decisions  of  the 
same  court  touching  on  the  point  being  set 
out  in  the  reported  case. 

In  Wheelwright  v.  Depeyster,  1  Johns.  (N. 
Y.)  471,  3  Am.  Dec.  345,  it  was  said  by  Chief 
Justice  Kent:  ''It  also  appears,  that,  at 
the  time  of  the  bringing  of  the  vessel  into  St. 
Jago  as  a  prize,  and  at  the  time  of  the  sale, 
Spain  was  a  neutral  power,  and  that  there 
had  not  been  any  judicial  condemnation  of  the 
cargo;  but  only  an  order  of  this  agency  for 
a  provisional  sale.  I  need  not  question  a 
provisional  sale  in  cases  of  necessity,  under 
the  orders  of  a  competent  court;  but  I  deny 
the  legality  of  the  power  exercised  at  St. 
Jago.  The  object  of  such  tribunals  in  neutral 
ports,  is  probably  to  facilitate  the  sale,  and 
increase  the  profits  of  prizes;  but  the  object 
is  not  to  be  attained  by  such  means.  Ausis 
talihus  istis  noti  jura  aubaervivimt.  Neutral 
ports  are  not  intended  to  be  auxiliary  to  the 
operations  of  the  parties  at  war,  and  the  law 
of  nations  has  very  wisely  ordained  that  a 
prize  court  of  a  belligerent  captor  cannot 
exercise  jurisdiction  in  a  neutral  ooimtry. 
All  such  assumed  authorities  are  unlawful, 
and  their  acts  void." 

So  in  Donaldson  v.  Thompson,  1  Campb. 
(Eng.)  429,  Lord  Ellenborough  said:  "The 
sentence  was  pronounced  by  a  belligerent  on 
neutral  territory,  and  is  therefore  void.  I  am 
by  no  means  disposed  to  extend  the  comity 
which  has  been  ^own  to  these  sentences  of 
foreign  admiralty  courts.  I  shall  die,  like 
Lord  Thurlow,  in  the  belief  that  they  ought 
never  to  have  been  admitted.     The  doctrine 
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in  their  favor  rests  upon  an  authority  in 
Shower  {.Hughes  v.  Cornelius  2  Show.  K.  B. 
232)  which  does  not  fully  support  it;  and 
the  practice  of  receiving  them  often  leads  in 
its  consequences  to  the  greatest  injustice." 

In  the  case  of  The  Flad  Oyen,  1  C.  Rob. 
(Eng.)  135,  it  was  said:  "Mark  the  conse- 
quences which  must  follow  from  such  a  pre- 
tended concession;  observe  in  the  present 
case  how  it  would  affect  the  neutral  character 
of  the  ports  in  the  north!  If  France  can 
station  a  judge  of  the  admiralty  at  Bergen, 
and  can  station  there  its  cruisers  to  carry  in 
prizes  for  that  judge  to  condemn;  who  can 
deny  that  to  every  purpose  of  hostile  mischief 
against  the  commerce  of  England,  Bergen  will 
differ  from  Dunkirk,  in  no  other  respect  than 
this,  that  it  is  a  port  of  the  enemy  to  a  much 
greater  extent  of  practical  mischief.  To  make 
the  ports  of  Norway  the  seats  of  the  French 
tribunals  of  war,  is  to  make  the  adjacent  sea 
the  theatre  of  French  hostility.  It  gives 
one  belligerent  the  unfair  advantage  of  a  new 
station  of  war,  which  does  not  properly  be- 
long to  him;  and  it  gives  to  the  other  the 
unfair  disadvantage  of  an  active  enemy  in  a 
quarter  where  no  enemy  would  naturally  be 
found.  The  coasts  of  Norway  could  no  longer 
be  approached  by  the  British  merchant  with 
safety,  and  a  suspension  of  commerce  would 
soon  be  followed  by  a  suspension  of  amity. 
Wisely,  therefore,  did  the  American  govern- 
ment defeat  a  similar  attempt  made  on  them, 
at  an  earlier  period  of  the  war:  they  knew 
that  to  permit  such  an  exercise  of  the  rights 
of  war,  within  their  cities,  would  be  to  make 
their  coasts  a  station  of  hostility.''  See  to 
the  same  effect  Havelock  v.  Rockwood,  8  T.  R. 
(Eng.)  268. 

The  sequestration  of  a  prize  in  a  neutral 
port  pending  the  action  of  a  prize  court  sit- 
ting within  the  sovereignty  of  the  captor  was 
at  one  time  sanctioned  in  the  United  States. 
The  Arabella,  2  Gall.  368,  1  Fed.  Cas.  No.  501. 
See  also  Cheriot  v.  Foussat,  3  Bin.  (Pa.)  220. 
The  subsequent  abandonment  of  that  policy  is 
apparent  from  the  refusal  of  the  United 
States  government  to  adhere  to  article  23  of 
the  Hague  Convention  of  1907  which  sanc- 
tioned such  a  procedure,  and  in  the  reported 
case  it  is  authoritatively  declared  that  the 
attempted  sequestration  of  a  prize  in  a  port 
of  the  United  States  is  a  violation  of  its 
neutrality.  See  also  The  Appam,  234  Fed. 
389  [affirmed  by  the  reported  case),  wherein 
the  right  of  a  prize  court  to  act  without  hav- 
ing the  prize  before  it  was  discussed. 

The  right  to  bring  a  prize  into  a  neutral 
port  exists  therefore  only  as  limited  by  art. 
21  of  the  Hague  Convention,  viz.:  "on  ac- 
count of  unseaworthiness,  stress  of  weather  or 
want  of  fuel  or  provision"  and  the  right  to 
remain  terminates  as  soon  as  the  circum- 
stances which  justified  the  entry  are  at  an 
Ann.  Cas.  1917D — 29. 


end.  In  the  reported  case  it  is  said  that  even 
in  a  case  where  that  provision  is  not  binding 
because  of  the  failure  of  one  of  the  belliger- 
ents to  ratify  it,  it  correctly  represents  the 
attitude  of  the  American  government  on  the 
question  of   international   law   involved. 
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Mnnlolpal  Corporations  —  Property  — 
Powers  of  AdministratiTe  Board. 

A  board  of  trustees  created  by  a  city  as 
its  administrative  agent  to  manage  a  muse- 
um and  the  premises  on  which  the  museum 
buildings  were  located  cannot,  in  the  absence 
of  a  clear  intent,  shown  by  ordinance,  to 
create  a  distinct  entity  as  depository  of  the 
legal  title  or  of  any  legal  transfer  to  the 
board,  question  the  city's  right  to  convey 
the  property. 

Same. 

Where  an  ordinance  enacted  by  a  city  un- 
der Act  April  25,  1903  (P.  L.  314),  authoriz- 
ing cities  to  establish  certain  institutions 
with  power  to  acquire  property,  authorized 
a  board  of  trustees  created  by  the 
city  to  manage  certain  property,  to  hold 
property  for  the  purposes  comprised  in  the 
object  of  the  board's  creation,  with  the  pow- 
ers and  subject  to  the  restrictions  prescribed 
by  such  statute,  but  made  no  other  change 
in  the  board's  status  and  did  not  provide 
for  a  transfer  of  the  property  to  it,  the 
board  remains  merely  the  city's  adminis- 
trative agent  with  respect  to  the  property. 

Conreyanoe  by  Municipal  Corporation 
—  Ricbt  to  Objeot  —  Federal  Govern- 
ment. 

That  the  federal  government  had  appro- 
priated money  to  construct  buildings  for  a 
commercial  exposition,  held  on  property  be- 
longing to  a  city,  did  not  entitle  it  to  object 
to  the  conveyance  of  the  property  by  the 
city  for  private  purposes  to  a  private  cor- 
poration, though  a  few  of  the  buildings  yet 
remained  on  the  premises  and  were  occu- 
pied by  a  museum. 

Dedication  —  By  Municipality  —  Ne- 
cessity of  Acceptance. 
A  "dedication"   is  the  joint  effect  of  the 
offer  by  the  owner  to  dedicate  and  acceptance 
by  the  public,  and  there  can  be  no  dedica 


450 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


tion  without  the  participation  of  both, 
though  the  dedicator  is  a  municipality;  and 
hence  the  passage  of  a  city  ordinance,  setting 
apart  land  for  public  uses,  being  a  mere  offer 
to  dedicate,  becomes  binding  only  by  accep- 
tance and  use  by  the  public  for  the  purposes 
stated. 

[See  note  at  end  of  this  case.] 

What  Conjititntes  Aooeptanoe. 

Where  a  city  ordinance  purported  to  dedi- 
cate to  the  public  certain  property  for  use 
as  a  park,  and  thereafter  museums  were  erect- 
ed on  a  part  thereof  and  used  by  the  public, 
and  other  portions  were  either  leased  to 
tenants  or  used  as  a  public  dumping  ground, 
and  were  not  opened  for  park  purposes,  there 
is  no  acceptance  of  the  dedication  of  these 
other  portions. 

Appeal  from  Court  of  Common  Pleas,  No. 
1,  Philadelphia  county. 

Action  by  Board  of  Trustees  of  Phila- 
delphia Museums,  plaintiff,  against  Trustees 
of  University  of  Pennsylvania  et  al.,  defend- 
ants. From  decree  dismissing  exceptions  to 
report  of  master,  plaintiff  and  United  States 
of  America  appeal.  The  facts  are  stated  in 
the  opinion.     Affibmed. 

Thomcis  0.  Peirce,  William  A.  Glasgow ,  Jr,y 
John  H.  Hall  and  Francis  Fisher  Kane  for  ap- 
pellants. 

John  0.  Bell,  John  G.  Johnson,  Henry  8. 
Drinker,  Jr.,  J.  Levering  Jones  and  Samuel 
Dickson  for  appellees. 

[129]  Fbazeb,  J. — ^These  appeals  are  by 
the  Trustees  of  the  Philadelphia  Museums 
and  the  United  States  of  America  from  the 
decree  of  the  lower  court  holding  the  former 
was  not  an  entity  separate  from  the  govern- 
ment of  the  City  of  Philadelphia,  and  the 
latter  had  no  such  interest  in  the  controversy 
as  would  entitle  it  to  question  the  action  of 
the  municipality  in  disposing  of  the  property 
in  question.  The  facts  are  fully  stated  in 
the  preceding  case. 

Under  the  ordinance  of  June  15,  1894,  and 
subsequent  ordinances,  the  Board  of  Trus- 
tees of  the  Philadelphia  Museums  is  a  mere 
administrative  agent  of  the  city  and  has  no 
standing  to  question  the  right  of  the  city  to 
deal  with  the  property  placed  under  its  direc- 
tion and  control.  There  is  no  clear  intent 
manifested  by  either  of  the  ordinances  to 
create  a  separate  and  distinct  entity  nor  is 
such  intent  shown  by  the  subsequent  acts  of 
the  city  in  dealing  with  the  property.  No 
deed  or  other  transfer  was  executed  by  the 
proper  city  authorities  and  delivered  to  the 
board.  On  the  contrary,  however,  a  part  of 
the  property  in  question  was  for  a  time  leased 
to  a  third  person  by  the  city,  at  a  yearly 
rental,  which  was  paid  to  the  city  and  not 
to  the  board  and  which  lease  was  assigned  to 


the  University  of  Pennsylvania  following  the 
deed  of  the  property  to  that  institution.  The 
city  also,  by  deed  of  December  29,  1906,  con- 
veyed to  the  Pennsylvania  Railroad  Company 
a  right  of  way  over  a  portion  of  the  tract  for 
the  consideration  of  $80,000,  which  sum  waa 
paid  to  the  city  and  not  to  the  Board  of  Trus- 
tees of  the  Museums.  The  ordinance  of  June 
15,  1894,  also  indicated  an  intent  on  the  part 
of  the  city  to  retain  control  of  the  property 
by  the  fact  that  the  museums  board  was  com- 
posed principally  of  city  officials  with  the 
provision  that  vacancies  occurring  among- 
those  not  officials  should  be  filled  by  the 
mayor,  subject  to  confirmation  by  select 
council.  While  it  is  true  the  subsequent 
ordinances  were  somewhat  inartisticallv 
drawn  and  purport  "to  convey"*  the  property 
to  the  board  of  trustees,  a  consideration 
[130]  of  the  ordinances  as  a  whole  and  the 
acts  done  pursuant  thereto,  and  of  the  fact 
that  no  actual  conveyance  was  ever  made,  con- 
vince us  that  there  was  no  intention  to 
actually  establish  a  separate  and  Independent 
body  in  which  the  ownership  of  the  property 
might  vest. 

The  status  of  the  board  is  similar  to  that 
of  the  Carnegpe  Free  Library  Board  in  Laird 
v.  Pittsburg,  205  Pa.  St.  1,  54  Atl.  324,  61 
L.R.A.  332,  which  was  composed  of  the  mayor 
of  the  city,  presidents  of  select  and  common 
councils,  president  of  the  central  board  of  edu- 
cation and  five  other  members,  appointed  by 
councils  to  act  in  conjunction  with  certain 
others  appointed  by  the  donor.  This  board 
had  charge  of  the  expenditure  of  all  funds 
donated  by  individuals  or  the  city  for  library 
purposes  and  permission  of  the  city  was  asked 
for  the  use  of  a  portion  of  a  public  park  for 
the  erection  of  a  proposed  new  library  build- 
ing. In  connection  with  this  location  it  was 
necessary  to  condemn  certain  property  be- 
longing to  plaintiff,  who  contended  the  city 
could  not  exercise  the  power  of  eminent  do- 
main in  taking  land  for  the  purpose  intend- 
ed, for  the  reason,  inter  alia,  that  the  institu- 
tion was  not  under  the  control  of  the  city.  In 
overruling  this  contention,  this  court,  by  Mr. 
Justice  Mitchell,  said  (p.  7),  "The  further 
objection  that  the  city  cannot  take  this  land 
because  the  Carnegie  Free  Library  is  not 
under  the  control  of  the  city,  and  its  property 
is  distinct  from  that  of  a  public  park,  is  also 
untenable.  The  city  takes  and  keeps  the  title 
and  control  of  the  land,  though  it  commits 
the  ordinary  management,  what  may  be  called 
the  police  administration,  to  a  board  of  direc- 
tors in  which  it  has,  by  election  and  ex  officio, 
a  representation  of  one-half.  This  is  not  a 
taking  of  the  property  for  a  private  institu- 
tion." The  court  below  was  right  in  holding 
that  the  present  board  of  trustees  is  merely 
an  administrative  board  of  the  city  goyem- 
ment. 
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The  status  of  the  board  of  trustees,  with  re- 
lation to  the  title  of  the  property,  was  not 
changed  by  the  ordinance  of  March  24,  1904, 
passed  pursuant  to  the  Act  of  [131]  April  25, 
1903,  P.  L.  314,  authorizing  cities  to  estab- 
lish institutions  for  the  purposes  therein 
stated,  with  power  to  purchase  or  accept  by 
gift,  real  or  personal  property,  etc.  The  ordi- 
nance referred  to  merely  conferred  upon  this 
board  authority  to  take  and  hold  real  or 
personal  property  for  the  purposes  comprised 
in  the  object  of  its  creation  with  the  powers 
and  subject  to  the  restrictions  prescribed  by 
the  Act  of  1903,  but  made  no  other  change  in 
the  status  of  the  board,  nor  did  it  provide 
that  a  transfer  of  the  property  in  question 
should  be  made  to  it.  So  far  as  this  act  and 
this  ordinance  are  concerned  the  status  of 
the  board,  with  respect  to  the  property  in 
question,  remained  unchanged. 

The  United  States  government  is  equally 
without  standing  to  contest  the  action  of  the 
city  in  conveying  this  property.  The  ap- 
propriation of  $300,000  was  made  to  the 
Philadelphia  Exposition  Association  to  aid 
in  providing  buildings  necessary  for  the  pur- 
poses of  the  exposition,  with  a  further  pro- 
vision, that,  after  the  close  of  the  exposition, 
the  buildings  should  be  available  for  the 
purposes  of  the  Philadelphia  Museums.  A 
number  of  the  buildings,  for  the  construction 
of  which  this  fund  was  used,  were  taken  down 
and  removed  from  this  property  immediately 
after  the  close  of  the  exposition,  leaving 
standing  only  the  chief  buildings,  which  are 
now  occupied  by  the  museums.  The  main 
purpose  of  the  appropriation  by  the  federal 
government,  was  to  assist  in  financing  the 
exposition  and  encourage  and  stimulate  ex- 
port trade.  Indirectly  the  fund  was  to  benefit 
the  Philadelphia  museums,  after  it  had  dis- 
charged its  primary  purposes.  There  has 
been  no  attempt  to  divert  the  museum  build- 
ings to  any  other  purpose  than  that  for 
which  jthey  were  constructed,  and,  therefore, 
the  United  States  government  has  not  been 
injured,  nor  is  it  threatened  with  injury. 
Presumably  if  a  new  location  were  obtained 
the  museum  would  be  removed  to  such  place 
and  in  that  way  the  purpose  of  the  gift 
carried  out. 

The  only  other  question  involved  in  this 
appeal  is  the  [132]  action  of  the  court  below 
in  holding  that,  as  various  other  tracts  of 
land  which  were  not  included  in  what  is  re- 
ferred to  as  the  museums  tract  ("A"  and 
"B"  or  "University  of  Pennsylvania  Tract 
No.  3")  had  never  been  improved  or  used  for 
the  purposes  intended,  the  dedication  was 
never  accepted,  and  the  city  was  not  estopped 
from  repealing  the  ordinance  and  otherwise 
disposing  of  the  property. .  It  appears  from 
the  report  of  the  special  master,  that  one  of 
these  tracts  had  been  opened  for    a    public 


dumping  ground  and  no  effort  was  made  by 
either  the  citv  or  the  trustees  of  the  museums 
toward  the  creation  of  a  botanical  and  eco- 
nomic garden.  A  part  of  another  tract  was 
leased  in  1902  by  the  city  to  John  A.  Barry 
for  a  term  of  ten  years  as  a  stipulated  rental. 
This  lease  was  subsequently  assigned  to  the 
University  of  Pennsylvania,  which  institution 
thereafter  collected  the  installments  of  rent 
payable  thereunder  as  they  became  due.  Part 
of  the  property  was  also  used  as  a  storage 
yard  and  the  Pennsylvania  Railroad  Com- 
pany was  granted  a  right  of  way  over  a  part. 
At  no  time  was  money  expended  by  the  city 
or  the  trustees  or  by  the  public  in  improving 
this  portion  of  the  land  or  any  part  of  it,  for 
the  purposes  stated  in  the  ordinance  of  dedi- 
cation. A  dedication  to  public  uses  does  not 
become  binding  upon  the  dedicator  until  there 
has  been  an  acceptance  on  the  part  of  the 
public.  Dedication  is  the  joint  eHort  of  the 
offer  of  the  owner  to  dedicate  land  and  ac^ 
ceptance  of  such  land  by  the  public.  Two* 
parties  are  necessary,  the  owner  on  one  side 
and  the  public  on  the  other;  there  can  be  no 
dedication  without  the  participation  of  both: 
Los  Angeles  v.  Kysor,  125  Cal.  463,  58  Pac. 
90.  This  is  the  general  rule  applicable  to  a 
dedication  by  a  private  individual,  and  there 
seems  to  be  no  good  reason  why  the  rule  is  not 
applicable  to  a  dedication  made  by  a  mu- 
nicipality. Where  the  individual  has  made 
the  dedication  and  no  one  has  acted  upon 
the  offer,  in  such  manner  that  he  may  be 
injured  by  its  revocation,  the  former  may 
revoke  even  though  there  has  been  an  actual 
dedication  and  not  a  mere  offer.  The  ques- 
tion [133]  then  becomes  one  of  estoppel: 
Schmitt  v.  San  Francisco,  100  Cal.  302,  34 
Pac.  961.  The  city  stands  in  the  same  posi- 
tion as  an  individual. ,  Where  the  city  is  the 
owner  of  ground,  the  passage  of  an  ordinance, 
setting  it  apkrt  for  public  usee,  either  as  a 
park  or  otherwise,  is  a  mere  offer  to  dedicate 
which  becomes  binding  only  by  acceptance 
and  use  by  the  public  for  the  purposes  stated : 
San  Francisco  v.  Calderwood,  31  Cal.  585,  91 
Am.  Dec.  542;  San  Francisco  v.  Canavan,  42 
Cal.  541;  People  v.  Williams,  64  Cal.  498,  2 
Pac.  393.  In  the  case  last  cited  it  was  said: 
"Tlie  passage  of  an  ordinance,  setting  apart 
and  dedicating  a  portion  of  the  water  front 
in  a  harbor  for  public  use  as  a  free  public 
dock  for  ships  is,  said  tlie  late  Supreme 
Court,  a  mere  offer  to  dedicate,  and  the  dedi- 
cation is  not  complete,  nor  docs  the  public 
acquire  any  right  to  the  easement,  until  it 
has  been  accepted  and  used  by  the  public  in 
the  manner  intended." 

In  the  case  of  Atty.-Gen.  v.  Tarr,  148  Mass. 
309,  19  N.  E.  358,  2  L.R.A.  87,.  relied  upon 
by  appellants,  as  supporting  a  contrary  rule, 
there  was  sufficient  evidence  of  actual  usage 
by  the  public  to  constitute  an  acceptance  of 
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the  dedication  and  the  decision  was  based 
upon  this  ground.  The  language  of  the  court 
to  the  effect  that  when  a  dedication  was  made 
by  the  town  its  acceptance  was  necessarily 
implied  from  the  act  of  dedication  is  dictum. 
To  hold  that  the  pasage  of  an  ordinance  of 
dedication  forever  precludes  the  municipali- 
ty from  using  property  for  other  purposes 
regardless  of  circumstances  which  might  ren- 
der it  useless  or  undesirable  for  the  purposes 
stated  in  the  ordinance  of  dedication,  would 
impose  an  unnecessary  burden  on  the  publit^ 
without  any  corresponding  advantage  to  any 
one. 

What  we  have  said  is  not  intended  in  any 
way  to  conflict  with  the  opinion  of  the  lower 
court  in  Pittsburg  v.  Epping-Carpenter  Co. 
194  Pa.  St.  318,  45  Atl.  120,  which  was  af- 
firmed by  this  court.  Acceptance  of  an  offer 
to  dedicate  need  not  be  made  at  once,  nor  of 
the  whole  tract.  Acceptance  of  a  part  of  a 
tract  may  be  of  such  nature  as  to  indicate 
an  intention  to  ultimately  use  the  whole  for 
[134]  public  purposes.  This  must  necessari- 
ly be  a  question  of  fact  to  be  determined  in 
view  of  the  circumstances  of  each  case — such 
as  the  nature  of  the  use  made  of  part  and  the 
condition  and  location  of  other  parts.  In 
the  present  case,  the  remaining  tracts  do  not 
Adjoin  the  museum  tract,  and  were  as  matter 
of  fact  dedicated  for  other  purposes,  to  wit, 
the  establishment  of  a  botanical  garden  and 
park.  No  attempt  has  ever  been  made  to  use 
the  land  for  these  purposes,  and  the  dedica- 
tion was  not  for  museum  purposes,  there 
seems  to  be  no  ground  for  holding  that  the 
^use  of  the  museum  tract  constituted  an  ac- 
iceptance  of  the  other  tracts. 

Both  appeals  are  dismissed. 

NOTE. 

Keeessity  for  Aooepta&ea  Wliere  lAnd 
Ib  Dedicated  to  PitbUe  Um  by  Mn- 
aieipality. 

It  is  well  settled  that  a  dedication  of  prop- 
erty to  public  use  must  be  accepted  by  the 
public  to  become  binding  on  the  dedicator; 
(8  R.  C.  L.  tit.  Dedication  p.  898)  and  the 
rule  is  as  applicable  where  the  dedicator  is  a 
municipality,  as  where  he  is  a  private  indi- 
vidual. Unless  there  is  an  acceptance  of  the 
offer  of  dedication,  either  by  an  express  act 
or  by  implication  on  the  part  of  the  public, 
the  dedication  is  not  complete  and  the  dedi- 
cator may  revoke  his  offer.  San  Francisco 
V.  Calderwood,  31  Cal.  688,  91  Am.  Dec. 
542;  San  Francisco  v.  Canavan,  42  Cal.  541; 
People  V.  Beaudry,  91  Cal.  213,  27  Pac.  610; 
Springfield  v.  Hampden  County,  10  Pick. 
r(Ma88.)  67;  Atty.-Gen.  v.  Tarr,  148  Mass. 
309,  19  N.  E.  358,  2  L.R.A.  87 ;  Oswego  v.  Os- 
^vego  Canal  Co.  6  N.  Y.  257;  Story  v.  New 


York  El.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep. 
146;  Knox  v.  Roehl,  153  Wis.  239,  140  N.  W. 
1121.  And  see  the  reported  case  and  the 
decision  at  the  same  time  in  Philadelphia 
Museums  v.  University  of  Pennsylvania,  251 
Pa.  St.  115,  90  Atl.  123.  See  also  Davenport 
V.  Buffington,  97  Fed.  234,  38  C.  C.  A.  453; 
46  L.R.A.  377;  State  v.  Taff,  37  Conn.  401. 

It  was  held  in  Atty.-Gen,  v.  Tarr,  supra, 
that  an  acceptance  of  a  dedication  by  a  mu- 
nicipality of  a  tract  of  land  for  the  benefit 
of  the  public  generally  may  be  evidenced  by 
the  use  thereof  by  the  public,  or  by  any  par- 
ticular class  thereof;  and  that  the  acceptance 
of  the  whole  tract  dedicated  is  good  if  but  a 
part  of  the  land  is  used  either  for  purposes 
of  labor  or  of  recreation.     The  court  discus- 
sing the  necessity  for  an  acceptance   said: 
'*We  are  not  prepared  to  hold  that  any  ac- 
ceptance was  necessary  on  the  part  of  the 
inhabitants  of  Gloucester,  for  whose  benefit 
the  reservation  for  landing  places  was  prin* 
cipally   designed,   other  than  that  which   is 
inferred    from    the    reservation    itself.     The 
landing  was   certainly  valuable  and   benefi- 
cial to  the  inhabitants,  and  the  act  by  which 
it  was  appropriated  to  themselves  and  the 
public  was  done  by  themselves,  through  the 
votes  of  the  town,  recorded  in  the  book  of  pos- 
sessions kept  by  its  authority,  for  the  purpose 
of  showing  the  grants  made  by  the  town  as 
the  proprietary  of  the  lands  within  its  lim- 
its, and  termed  Commoners'  Records.     Bos- 
ton  V.   Richardson,   13  Allen   146.     A  town 
might   accept  a  dedication  made  by  others 
for  the  benefit  of  its  inhabitants,  as  of   a 
town  way,  previous  to  the  St.  of  1846,  c.  203, 
by  its  acceptance  or  acquiescence,  or  that  of 
its  agents  acting  within  the  scope'  of  their 
authority.    Hayden  v.  Stone,  112  Mass.  346, 
350.    When  the  dedication  is  made  by  itself, 
such  acceptance  is  necessarily  implied  from 
the  act  of  dedication.    .    .    .    The  acceptance 
is  to  be  construed   in   connection   with   the 
grant  or  dedication.     Where  that  clearly  in- 
cludes the  premises,  less  evidence  must  cer- 
tainly be  required  to  show  that  any  particu- 
lar part  had  been  accepted,  than  where  it  is 
uncertain  whether  there  has  been  more  than 
a  partial  and  limited  dedication." 

In  San  Francisco  v.  Calderwood,  31  Cal. 
588,  91  Am.  Dec.  642,  wherein  it  appeared 
that  a  city  by  an  ordinance  dedicated  a  cer- 
tain water  front  lot  to  be  used  as  a  free 
public  dock  for  ships  and  vessels,  the  court 
said:  "The  ordinance  was  not  a  dedication, 
but  an  offer  to  dedicate,  by  which  the  city 
could  lose  nothing  and  the  public  could  ac- 
quire nothing  until  the  offer  should  have 
been  accepted.  The  doctrine  upon  this  point 
is  so  well  settled  as  to  leave  neither  encour- 
agement or  chance  for  discussion.  (Washb. 
on  Ease.  132,  and  case  there  cited.)     It  was 
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considered  in  Harding  v.  Jasper,  14  Cal.  647, 
that  'if  the  soil  be  accepted  and  used  by 
the  public  in  the  manner  intended  by  the 
owner,  the  dedication  is  complete — precluding 
the  o^ner  and  all  claiming  in  his  right  from 
asserting  any  ownership  inconsifs^-ent  with 
such  use.'" 

In  Knox  v.  Roehl,  163  Wis.  239,  140  N. 
W,  1121,  it  appeared  that  a  city  for  the 
purpose  of  widening  one  of  its  streets  con- 
demned a  strip  of  land,  paying  the  owner 
therefor,  and  thereafter  the  strip  was  noted 
as  a  part  of  the  street  on  the  official  street 
atlas  kept  in  the  city  engineer's  office.  In 
an  action  to  foreclose  tax  certificates  on  the 
defendant's  property  for  unpaid  assessments 
for  sewer  and  water  mains  laid  in  the  street, 
he  claimed  that  the  city  had  no  right  to  tax 
him  for  the  improvements  since  the  strip 
was  no  part  of  the  street.  Tlie  court  decided 
in  favor  of  the  assessment  and  in  commenting 
on  the  necessity  for  an  acceptance  of  the 
dedication  said:  ''Has  the  city  dedicated 
this  10- foot  strip  for  street  purposes? 
Since  the  city,  by  a  dedication  of  its  own 
land,  must  not  only  dedicate  but  also  accept 
the  dedication,  the  questions  of  intent  and 
acceptance  merge  more  or  less  into  each 
other.  If,  therefore,  a  clear  intent  to  dedi- 
cate can  be  gathered,  only  slight  proof  of 
acceptance  need  be  shown,  for  it  will  be  pre- 
sumed that  the  city  intends  to  accept,  in 
behalf  of  the  public,  its  own  dedication.*' 

It  seems  that  where  a  town  with  the  aid 
of  its  inhabitants  erects  a  bridge  on  a  high- 
way for  public  use,  the  building  of  the  bridge 
and  the  proceedings  of  the  town  are  of  them- 
selves sufficient  to  show  a  dedication  and  an 
implied  acceptance  thereof.  Springfield  y. 
Bampden  County,  10  Pick.   (Mass.)  67. 
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then  recalling  such  former  service,  it  is 
not  error  to  excuse  him  from  the  panel  of 
twelve,  and  in  his  stead  to  substitute  another 
who  upon  examination  was  ascertained  to  be 
free  from  disqualification. 

[See  note  at  end  of  this  ease.] 

Cl&allaABa  for  Oatiaa  —  Wliat    Consti- 
tutes. 

A  mere  objection  to  the  withdrawal  of  a 
disqualified  juror  and  the  substitution  of 
another  upon  due  examination  adjudged  free 
from  objection  is  not  a  challenge  for  cause. 

Waiver  of  Disqnaliiloation  of  Juror  •— 
Failure  to  Object. 

One  accused  of  a  felony  waives  his  right 
of  challenge,  and  will  not,  after  verdict,  be 
heard  to  complain,  if,  with  knowledge  of  the 
disqualification,  he  remains  silent  or  refuses, 
when  afforded  an  opportunity,  to  exercise 
his  right  thereto. 

Arsumeiit   of   Coniisel   •—  Prejndiee   — • 
Instmetion  to  Disregard. 

Remarks  of  counsel  in  argument,  which, 
when  objected  to,  the  court  instructs  the  jury 
to  disregard,  are  not  cause  for  reversal  of  a 
judgment  on  a  verdict  otherwise  free  from 
error. 

Instmotions  Approved. 

Kulings  on  instructions  are  held  not  to  be 
erroneous. 

Witnesses  —  Cross-examination  on  Im- 
material Matter  —  Harmless  Error. 

Permitting  defendant  in  a  homicide  case 
to  be  asked  on  cross-examination  whether  he 
had  previously  carried  a  revolver,  which  ques- 
tion was  immaterial  to  the  issues  involved, 
if  error,  is  harmless,  where  he  answered  in 
the  negative,  especially  where  he  had  offered 
in  evidence  proof  tending  to  show  his  previ- 
ous good  character  as  a  quiet  and  peaceable 
citizen. 

Error  to  Circuit  Court,  Fayette  county. 

Criminal  action.  John  Cooper  convicted  of 
homicide  and  brings  error.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Osenton  d  Horan  for  plaintiff  in  error. 
A.  A.  Lilly,  John  B.   Morrison  and  J.  E, 
Brown  for  defendant  in  error. 
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Jarj    —    Qnalifleation    ^    Meniber 
Grand  Jnry  Indicting  Defendant. 

One  who  served  on  the  grand  jury  which 
returned  an  indictment  is  disqualifiod  for 
service  as  a  petit  juror  on  the  trial  of  a  per- 
son thereby  accused. 

[See  note  at  end  of  this  case.] 

Same. 

Though  by  the  Court  deemed  qualified  up- 
on voir  dire  and  sworn  as  such  juror,  he  not 


[473]  Lynoh,  J. — John  Cooper  was  con- 
victed upon  an  indictment  in  the  fofm  pre- 
scribed by  statute,  charging  him  with  the  kill- 
ing of  Rufus  Clendenin  on  September  4,  1912. 
The  specific  assignments  of  error  on  which 
he  relies  for  reversal  are  the  rulings  of  the 
trial  court  upon  his  demurrer  to  the  indict- 
ment, the  empaneling  of  the  jury,  the  admis- 
sion and  rejection  of  evidence,  the  giving  of 
instructions  1  and  4  for  the  state,  and  the 
refusal  of  his  instruction  number  5.  Having 
heretofore  held  sufficient  indictments  charging 
murder  in  the  statu torv  form,  the  citation 
of  authority  alone  suffices.  State  v.  Schnelle, 
24  W.  Va.  767;  State  v.  Flanagan,  26  W.  Va. 
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118;  State  v.  Baker,  33  W.  Va.  330,  10  S.  E. 
639;  State  v.  Sheppard,  49  W.  Va.  592,  39 
S.  E.  676. 

[474]  Upon  the  panel  first  selected,  in  the 
manner  required  by  §  3,  Ch.  169,  Code  1913, 
and  sworn  to  try  the  case,  were  two  jurors. 
Meadows  and  Harrah,  who  had  served  as  mem- 
bers of  the  grand  jury  which  returned  the 
indictment.  This  previous  service  they  did 
not  recall  when  examined  upon  their  voir 
dire;  but  did  so  recall,  and  advised  the  court 
thereof,  before  any  evidence  was  introduced 
by  the  state.  The  presence  of  the  witnesses, 
when  convened  at  the  clerk's  desk  to  be  sworn, 
reminded  them  that  they  had  been  members  of 
the  grand  jury.  Thereupon  the  court,  over 
defendant's  objection,  excused  the  two  jurors, 
and  defendant  excepted.  That  those  who 
served  as  grand  jurors  on  the  finding  of  an 
indictment  are  incompetent  as  petit  jurors 
on  the  trial  of  the  offense  charged,  appears 
from  State  v.  McDonald,  9  W.  Va.  456;  Dil- 
worth  V.  Com.  12  Grat.  (Va.)  689,  66  Am. 
Dec.  264;  Bristow  v.  Com.  15  Grat.  (Va.) 
634.  To  Hoffer,  one  of  the  jurors  called  and 
examined  as  substitutes  for  the  two  excused, 
the  state  objected,  because  he  was  one  of  the 
original  panel  of  twenty  from  which  the  first 
twelve  were  selected;  but  the  court  sustained 
defendant's  objection  to  excusing  Hoffer,  and 
substituted  him  in  lieu  of  one  of  the  two 
thus  excused.  However,  neither  the  state  nor 
the  accused  objected  to  Bragg,  the  other  sub- 
stituted juror,  when,  as  thus  completed,  the 
panel  of  twelve  was  again  sworn  to  try  the 
case.  To  the  court's  inquiry,  through  the 
prosecuting  attorney,  whether  defendant  ob- 
jected to  the  jurors  Bragg  and  Hoffer,  he,  at 
the  instance  of  his  counsel,  remained  silent, 
and  did  not  challenge  or  object  to  either  of 
them;  though,  without  assigning  any  cause 
therefor,  he  did  later  enter  an  objection  to 
the  discharge  of  Meadows  and  Harrah  and  to 
the  substitution  of  Bragg  and  Hoffer,  and  ex- 
cepted to  both  rulings  of  the  court  thereon. 

Was  the  court's  action  in  thus  excusing  two 
disqualified,  and  substituting  therefor  two 
apparently  qualified  jurors,  erroneous,  in  view 
of  defendant's  refusal  to  exercise  his  right  of 
challenge  when  thus  in  effect  tendered  to  him  T 
That  he  had  the  right  to  challenge  for  cause 
cither  one  or  both  of  the  jurors  Bragg  and 
Hoffer  is  conceded — a  right  he  could  exercise 
or  decline,  as  advised  by  counsel.  But  when 
he  failed  to  act,  when  afforded  an  opportunity, 
he  cannot  thereafter  be  heard  to  complain. 
By  failing  to  challenge  when  requested  [475] 
he  waived  the  right  thereto.  A  mere  general 
objection  to  the  action  of  the  court  does  not 
constitute  a  challenge  for  cause.  Should  one 
accused  of  felony  decline  to  participate  in 
the  selection  of  a  jury  to  try  his  case,  the 
prosecuting  attorney  is  authorized  to  strike 
eight  from  the  panel  of  twenty  jurors  whom 


the  court  may  adjudge  to  be  qualified*  and 
of  this  action  defendant  cannot  complain. 
§  3,  Ch.  159,  Code  1913.  Besides,  there  is 
always  a  presumption  of  regularity  in  all 
judicial  proceedings.  Error  must  be  shown 
by  him  who  asserts  irregularity.  Scott  v. 
Newell,  69  W.  Va.  118,  70  S.  E.  1092;  State 
V.  Lavin,  64  W.  Va.  26,  60  S.  E.  888;  State 
V.  Ice,  34  W.  Va.  244,  12  S.  E.  695;  24  Cyc. 
299,  255;  2  Bish.  Crim.  Proc.  §  749.  Here, 
defendant  made  no  attempt  to  show  in  what 
respect,  if  any,  he  was  prejudiced  in  the  acr- 
lection  of  the  jury;  and  we  see  no  error  there- 
in. §  7,  Ch.  159,  Code  1913;  Stete  v.  Davis, 
31  W.  Va.  390,  7  S.  E.  24;  State  v.  Williams, 
49  W.  Va.  220,  38  S.  E.  495.  See  also  Thomp- 
son V.  Douglass,  35  W.  Va.  337,  13  S.  E.  1015. 
The  evidence  admitted  over  defendant's  ob- 
jection was  not  prejudicial  or  improper;  and, 
if  it  was  competent  where  refused,  he  failed 
to  indicate,  except  as  to  one  question,  the 
answer  anticipated.  In  that  instance,  how- 
ever, the  fact  sought  to  be  elicited  was  suffi- 
ciently disclosed  by  answers  to  preceding  in- 
quiries. Cooper  and  Clendenin  had  quarreled 
about  a  trifling  matter  some  time  between 
one  and  three  o'clock  in  the  afternoon  of  the 
day  of  the  homicide,  which  occurred  about 
six  o'clock  in  the  evening.  Immediately  after 
the  quarrel,  each  of  them  secured  a  revolver, 
Clendenin  walking  to  his  home,  half  a  mile 
distant,  for  the  purpose,  saying  when  sepa- 
rating from  Cooper,  he  was  too  drunk  to  fight 
but  would  get  his  gun  and  "settle"  with  him. 
Cooper,  when  asked  when  he  got  his  pistol 
said  just  after  Clendenin  went  home;  and,  to 
a  question  why  he  got  it,  replied,  "to  protect 
my  own  self."  Then  followed  the  further 
question,  objection  to  which  the  court  sus- 
tained: "Did  you  in  good  faith  believe  Clen- 
denin was  going  home  to  get  the  pistol  and 
come  back  and  settle  with  vou  ?"  The  answer 
anticipated,  as  appears  from  the  record,  wa.^ 
that  "owing  to  his  knowledge  of  the  genera  < 
reputation  of  Clendenin  for  being  a  bad  and 
dangerous  man,  together  with  his  threat  that 
he  was  going  home  to  get  a  gun  and  come 
back  and  kill  him  or  do  him  great  bodily 
harm,  [476]  Cooper  got  his  gun  to  protect 
himself  in  case  he  came  back"  But,  as  noted, 
defendant  had  testified  to  his  purpose  in  ob- 
taining possession  of  a  revolver,  and  repeti- 
tion thereof  was  therefore  unnecessary.  The 
charge  against  Cooper  was  not  that  of  carry- 
ing a  revolver,  but  that  he  later  used  it  in  an 
assault  upon  Clendenin,  resulting  in  the  in- 
stant killing  of  the  latter. 

Before  determination  of  the  propriety  of 
[i  the  instructions  of  which  defendant  com- 
"  plains,  a  further  review  of  the  testimony  is 
deemed  essential.  As  stated,  defendant  and 
Clendenin  had  quarreled  at  least  three  hours 
before  the  homicide,  and  each  of  them  immedi- 
ately thereafter  secured  a  revolver.     After- 
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wards  and  until  Clendenin  was  killed,  both 
he  and  Cooper  remained  in  close  proximity  to 
each  other,  perhaps  neither  of  them  seeing 
the  other  in  the  meantime.  Soon  after  Clen- 
denin's  return  from  his  home,  he  quarreled 
with  William  Parker  about  an  equally  tri- 
fling matter,  in  a  saloon  from  which  both  were 
ejected;  and,  until  Clendenin  was  shot,  he 
and  others,  including  Parker,  remained  in 
front  of  the  saloon,  engaged  in  a  conversa- 
tion, the  subject  of  which  those  present  were 
unable  to  state.  At  least  none  of  them  ex- 
cept Mclntyre  could  or  did  repeat  anything 
said  by  Clendenin  indicative  of  a  hostile  at- 
titude on  his  part  against  Cooper  or  any  other 
person  then  present.  But,  while  thus  en- 
gaged. Cooper,  with  a  revolver  in  his  right 
hand,  according  to  the  testimony  of  all  of 
the  several  witnesses  introduced  by  the  state, 
hurriedly  approached  Clendenin,  unobserved 
by  the  latter  until  within  a  few  feet  of  him, 
when  Cooper  shot,  killing  Clendenin  almost 
instantly.  It  is  true  that,  while  these  wit- 
nesses say  Cooper  walked  out  of  the  front 
door  of  the  saloon  and  thus  in  haste  ap- 
proached and  shot  Clendenin,  Cooper  and 
Aequino  testified  he  did  not  come  out  of  the 
saloon,  but  out  of  a  butcher  shop  the  door 
of  which  was  within  a  few  feet  of  the  front 
door  of  the  saloon.  Cooper  and  Mclntyre 
say  when  Clendenin  saw  Cboper  approaching, 
Clendenin  remarked  that  he  was  too  drunk 
to  fight  but  that  if  he  ''had  to  kill  a  damn 
son  of  a  bitch  he  guessed  he  could  do  it,"  and 
''just  started  out  of  his  pocket  with  his  gun, 
and  turned  toward  me  (Cooper)  that  way 
(illustrating)."  However,  excepting  defend- 
ant and  Mclntyre,  all  the  witnes^ses  say  that 
none  of  them,  including  Clendenin,  saw  Coop- 
er approaching  until  he  was  within  a  few 
[477]  feet  of  Clendenin;  that  then  Cooper 
was  in  the  attitude  of  one  about  to  shoot,  and 
did  immediatelv  shoot,  before  Clendenin  sue- 
ceeded  in  drawing  his  revolver,  which  dropped 
either  from  his  hand  as  he  was  in  the  act  of 
drawing  it  from  his  pocket,  or  from  his  pocket 
a8  he  fell  to  the  ground. 

The  two  instructions  complained  of  in- 
formed the  jury  that  if  they  believed  the 
evidence  on  the  part  of  the  state  thus  de- 
tailed they  should  find  defendant  guilty  of 
murder  in  the  first  degree.  Instruction  num- 
ber 1  was  based  upon  the  theory  that  Cooper, 
armed  with  a  deadly  weapon,  found  the  de- 
eeased,  and  feloniously  and  intentionally  shot 
and  killed  him,  "as  charged  in  the  indict- 
ment,'' and  the  fourth,  that,  if,  being  thus 
armed,  he  walked  up  to  or  sought  out  Clen- 
denin with  the  intention  of  having  an  affray 
with  him  or  for  the  purpose  of  killing  him, 
and  a  difficulty  ensued,  he  could  not,  without 
some  proof  of  a  voluntary  change  of  conduct 
or  action  on  his  part,  excuse  the  killing  of 
Clendenin  upon  the  groimd  of  self  defense, 
"upon  the  principle  that  one  cannot  knowing- 


ly and  wrongfully  bring  upon  himself  the  very 
necessity  which  he  sets  up  for  his  own  de- 
fense." In  view  of  the  evidence,  we  cannob 
say  either  of  these  instructions  was  erroneous. 

Instruction  number  5,  refused,  seems  to  us 
to  be  clearly  covered  by  other  instructions 
given  at  defendant's  request.  Number  4  told 
the  jury  that  if  they  believed  from  "a  pre- 
ponderance of  all  the  evidence  and  circum- 
stances in  this  case  that  the  deceased  at- 
tacked the  defendant,  in  such  a  manner  and 
under  such  circumstances  as  to  furnish  him 
reasonable  grounds  to  believe  and  he  did  be- 
lieve he  was  in  danger  of  death  or  great  bodily 
harm  at  the  hands  of  the  deceased,  and  that 
under  the  influences  of  such  belief  he  fired  the 
shot  that  killed  the  deceased  in  order  to  pro- 
tect himself  from  death  or  great  bodily  harm, 
such  killing  would  be  excusable  under  the 
laws  of  this  state  and  the  defendant  guilty 
of  no  crime."  This  instruction  clearly  placed 
before  the  jury  the  theory  relied  on  by  de- 
fendant to  excuse  the  homicide.  Instruction 
number  5  was  substantially  on  the  same 
theory,  though  in  a  somewhat  amplified  form. 
But  it  is  not  erroneous  to  refuse  an  instruc- 
tion which  merely  repeats  other  instructions 
given  at  the  instance  of  the  same  party.  It 
seems  to  us  clear  that  [478]  the  instructions 
given  for  the  state  and  for  defendant  proper- 
ly placed  before  the  jury  all  the  theories  re- 
lied on  by  each  of  them,  and  that  defendant 
was  not  prejudiced  by  the  action  of  the  court 
thereon.  State  v.  May,  02  W.  Va.  129,  57 
S.  E.  366;  Snedeker  v.  Rulong,  69  W.  Va.  223, 
71  S.  E.  180. 

The  court  did  not  err  in  refusing  to  grant  a 
new  trial.  The  testimony  fully  warranted  the 
verdict.  The  jury  could  reasonably  and  prop- 
erly conclude  that  Cooper  was  the  aggressor, 
and  that  Clendenin  did  not  see  him  as  he  ap- 
proached, and  not  until  Cooper  was  in  the 
attitude  of  one  intending  to  make  a  murder- 
ous assault. 

Some  complaint  is  also  made  of  certain  re- 
marks by  counsel  in  argument  on  behalf  of 
the  state.  The  record  shows  an  objection  on 
behalf  of  defendant  made  at  the  time  of  the 
utterance,  but  that  thereupon  the  court 
pronaptly  directed  the  jury  to  disregard  the 
argument  of  counsel  except  in  so  far  as  it 
was  based  upon  the  evidence.  Of  course,  some 
latitude  must  necessarily  be  allowed  counsel 
in  the  discussion  of  any  case;  and  this  court 
will  interfere  only  where  the  party  complain- 
ing promptly  objected;  and  requested  the 
court  to  instruct  the  jury  to  disregard  the 
argument,  and  not  then  unless  such  remarks 
reasonably  appear  to  be  prejudicial  to  the 
complaining  party.  State  v.  Shores,  31  W. 
Va.  491  7  S.  E.  *413,  13  Am.  St.  Rep.  875; 
State  V.  Shawn,  40  W.  Va.  1,  20  S.  E.  873; 
State  V.  Allen,  45  W  Va.  65,  30  S.  E.  209; 
State  V.  Clifford,  68  W.  Va.  681,  52  S.  E. 
864. 
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Nor  can  we  say  the  question  propounded 
to  defendant  on  cross-examination,  whether 
he  had  not  previoualy  carried  a  revolver,  was 
prejudicial  to  him.  Whether  he  did  or  did 
not  was  immaterial  on  the  trial  of  the  is- 
sues involved.  But,  he  having  answered  in 
the  n^ative,  we  are  unable  to  say  in  what 
respect  he  was  injured  thereby;  especially  as 
he  had  offered  in  evidence  proof  tending  to 
show  his  previous  good  character  as  a  quiet 
and  peaceable  citizen  in  the  community  where- 
in he  was  known.  In  rebuttal  thereof,  the 
state  could,  by  proper  evidence,  attempt  to 
show  the  contrary.  State  v.  Lane,  44  W.  Va» 
730,  29  S.  E.  1020;  Price  v.  Com.  21  Grat. 
(Va.)  868.  Under  the  circumstances,  this 
objection  seems  untenable. 

We  are  of  opinion,  therefore,  to  affirm  the 
judgment. 

Affirmed. 

[479]  PoFFEaTBABGEB,  J.  {diaaenttng) . — The 
prisoner's  legal  right  of  peremptory  challenge 
having  been  curtailed  and  restricted  in  the 
selection  of  the  jury,  by  the  elimination  of 
two  of  the  twelve  first  selected  and  the  substi- 
tution of  two  others,  I  am  unable  to  concur 
in  the  decision.  These  two  were  not  among 
the  twenty,  when  he  exercised  his  right  to 
strike  off  six.  If  they  had  been,  his  striking 
might  have  been  entirely  different.  In  my 
opinion,  when  the  two  disqualified  jurors  were 
removed,  the  panel  should  have  been  filled 
again  to  twenty,  and  the  prisoner  permitted 
to  strike  over  again.  It  is  said  he  was  ac- 
corded his  privilege  of  peremptory  challenge 
and  declined  to  exercise  it  as  to  the  two  new 
jurors.  He  certainly  did  not  have  it  accord- 
ed to  him  in  the  manner  contemplated  and  re- 
quired by  the  statute.  What  was  offered  him 
may  have  been  just  as  good,  and  it  may  be 
possible  to  devise  even  a  better  scheme  than 
the  statutory  one,  but  I  do  not  think  the 
courts  have  any  power  to  substitute  schemes 
and  devices  of  their  own  for  those  ordained 
by  the  legislature. 

Whether  the  prisoner  was  injured  in  a 
practical  sense  by  this  denial  of  legal  right, 
it  is  impossible  to  say.  It  is  equally  impos- 
ftible  to  see  that  he  was  not,  and  a  presump- 
tion of  injury  arises  from  error  in  a  trial. 

Judge  Robinson  concurs  in  this  note  and 
also  dissents  from  the  decision. 

NOTE. 

Qualilloation   as  Jaror   of   Member   of 
Grand  Jary  Indiotiiaff  Defendant. 

Introductory,  456. 
Criminal  Action: 

Generally,  456. 

Time  for  Objecting  to  Juror,  457. 

Diligence  in  Discovering  Disqualification 
of  Juror,  461. 
Civil  Action,  462. 


Introductory. 

This  note  reviews  the  cases  involving  the 
qualification  of  a  member  of  a  grand  jury  to 
sit  on  the  petit  jury  to  try  the  case  involved 
in  the  indictment.  It  does  not  discuss  the 
general  subject  of  the  competency  of  a  juror 
who  has  served  in  a  cause  involving  the  same 
or  similar  facts.  For  a  discussion  of  that  ques- 
tion, see  the  note  to  People  v.  Mol,  4  Ann. 
Cas.  960. 

CrinUfuU  AcUon. 

Genebaixt. 

The  first  direct  reference  to  the  right  of  a 
member  of  a  grand  jury  to  sit  as  a  petit 
juror  on  the  trial  of  an  indictment  found  by 
that  grand  jury  appeared  in  a  statute  en- 
acted by  Parliament  in  the  reign  of  Edward 
III  which  read  as  follows:  "No  indietor  shall 
be  put  in  inquests  upon  the  deliverance  of  the 
indictors  of  felonies  and  trespasses,  if  he  be 
challenged  for  that  same  cause  by  him  which 
is  so  indicted."  25  £dw.  III.  stat.  5,  c.  3. 
This  clause  of  the  statute  not  only  applied  to 
a  juror  who  had  found  the  indictment  in  the 
same  cause  but  also  on  the  trial  of  another 
indictment  or  action  wherein  the  same  matter 
was  involved  or  happened  to  be  material. 
See  Year  Book  of  40  An.  10,  Ab.  B.  Chall, 
where  an  indietor,  being  returned  on  a  petit 
jury  and  giving  a  verdict,  was  fined  beoiust? 
he  did  not  challenge  himself.  So  in  Coke  on 
Littleton  157b  citing  a  number  of  cases  in 
the  year  books  and  other  early  reports  sup- 
porting the  rule,  it  was  said:  "So  likewise 
one  may  be  challenged  that  he  was  an  in- 
dietor of  the  plaintiff  or  defendant  either  of 
treason,  felony,  misprision,  trespass  or  the 
like  in  the  same  cause."  The  question  does 
not  seem  to  have  attracted  further  attention 
until  the  reign  of  Elizabeth  when  Parliament 
enacted  a  second  statute  finding  that  "No 
indietor  shall  be  put  upon  inquests  upon  de- 
liverance of  the  indictors  of  felony  and  tres- 
pass, if  he  be  challenged  for  the  same  cause 
by  him  who  is  indicted."  25  Eliz.  c.  3.  In 
Rex  V.  Gates,  10  How.  St.  Tr.  1079,  it  ap- 
peared  that  one  of  the  panel  called  to  try  Ti- 
tus Gates  for  perjury  was  excused  because  he 
had  served  on  the  grand  jury  bringing  the 
indictment.  In  Young  v.  Slaughterford,  11 
Mod.  (Eng.)  228,  Chief  Holt  on  an  appeal 
for  murder  ruled  that  it  was  a  good  cause 
for  challenge  that  one  of  the  petit  jury  had 
also  sat  on  the  grand  jury  indicting  the  pris- 
oner. In  Reg.  V.  Sullivan,  1  Per.  &,  Dav.  96,. 
8  Ad.  &  EI.  831,  35  E.  C.  L.  530,  it  w&s 
diecovered,  after  the  petit  jury  were  sworn, 
that  one  of  the  jurors  had  sat  on  the  grand 
jury  bringing  in  the  indictment  in  tbe  case. 
After  the  verdict,  the  defendant  asked 
for  a  new  trial  on  this  ground,  but  it  was 
held  by  the  court  that  an  objection  to  the 
juror  should  have  been  made  as  a  challeng^e 
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before  the  jury  were  sworn,  and  the  defend- 
ants had  waived  their  privilege  by  delaying. 
Chief  Justice  Denman  said:  **The  subject 
is  certainly  of  great  importance,  and  ought 
to  be  considered.  At  present  my  opinion  is, 
that  the  objection  should  have  been  made 
the  Subject  of  challenge  to  the  juror.  If  he 
had  disclosed  the  objection  before  he  was 
sworn  he  might  have  left  the  box." 

The  general  rule  in  the  United  States  is 
that  a  member  of  a  grand  jury  bringing  in 
an  indictment  cannot  serve  on  a  petit  jury 
trying  a  criminal  action  arising  under  the 
indictment,  provided  the  defendant  makes  an 
objection.  But  as  to  the  time  of  making  this 
objection  there  is  a  considerable  conflict  of 
opinion.  See  the  cases  cited  in  the  following 
subdivision  of  this  note.  Thus  is  Com.  v. 
Hussey,  13  Mass.  221,  a  new  trial  was  grant- 
ed on  the  ground  that  two  of  the  petit  jurors 
had  also  served  on  the  grand  jury  bringing 
in  the  indictment.  The  court  observed  that 
if  those  jurors  had  performed  their  duty 
while  on  the  grand  jury  they  could  not  have 
been  impartial  on  the  trial.  So  in  Beason  v. 
State,  34  Miss.  602,  it  was  held  that  where 
two  of  the  jurors  had  also  sat  on  the  grand 
jury  bringing  in  the  indictment,  a  new  trial 
must  be  granted.  The  court  said:  "It  has 
always  been  considered  good  cause  of  chal- 
lenge that  a  juror  was  under  any  bias,  and 
upon  that  principle  it  is  laid  down  as  good 
ground  of  objection  to  a  juror  that  he  was 
formerly  a  juror  in  the  same  cause.  3  Bl. 
Com.  393.  By  reason  of  the  bias  which  must 
be  presumed  to  exist  in  his  mind  under  such 
circumstances,  he  cannot  be  altogether  free 
and  impartial  to  try  the  issue.  And  the  rea- 
son of  this  rule  is  applicable  in  all  its  force 
to  grand  jurors  who  had  participated  in  find- 
ing the  indictment,  and  were  afterwards 
cailed  to  sit  as  jurors  upon  the  trial;  for 
such  a  juror  would  naturally  take  his  seat 
upon  the  jury  to  try  the  issue,  with  the 
impression,  if  not  with  the  decided  bias  of 
mind,  that  the  indictment  was  just  and  true, 
and  should  be  sustained;  and  accordingly,  it 
has  been  considered  a  good  cause  of  chal- 
lenge of  a  juror,  that  he  was  a  member  of 
the  grand  jury  who  found  the  indictment." 

The  rule  adopted  in  the  federal  courts, 
which  forms  the  one  exception  to  the  general 
rule  in  the  United  States,  is  that  a  member 
of  a  grand  jury  bringing  in  an  indictment 
may  serve  on  a  petit  jury  trying  a  criminal 
action  arising  under  the  indictment.  This  is 
based  on  an  Act  of  Congress  (Act  Juno  30, 
1879,  c.  62,  par.  2;  4  Fed.  St.  Ann.  749)  pro- 
viding that  prior  service  is  no  disqualifica- 
tion for  a  juror,  unless  the  service  was  in 
the  capacity  of  a  petit  juror.  That  act  ex- 
pressly excludes  an  objection  that  a  juror 
has  served  on  a  grand  jury  bringing  in  the 
indictment.  National  Bank  v.  Schufelt,  146 
Fed.  509,  76  C.  C.  A.  187. 
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The  rule  obtaining  in  some  jarisdictions  is 
that  an  objection  to  a  member  of  the  grand 
jury  which  found  the  indictment  serving  as 
a  petit  juror  on  the  trial  thereof  must  be 
made  before  the  juror  is  sworn.  Birdsong  v. 
State,  47  Ala.  68;  Finch  v.  State,  81  Ala. 
41,  1  So.  665;  Williams  v.  State,  109  Ala. 
64,  19  So.  630 ;  Harrison  v.  State,  144  Ala.  20, 
40  So.  668;  Harris  v.  State,  177  Ala.  17,  59 
So.  205;  People  v.  Ebanks,  117  Cal.  662,  49 
Pac.   1049,  40   L.R.A.   269;    Gavin  v.   State, 

42  Fla.  553,  29  So.  405;  Denmark  v.  State, 

43  Fla.  182,  31  So.  269;  Ferrel  v.  State,  45 
Fla.  26,  34  So.  222;  State  ▼.  Turner,  6  La. 
Ann.  308;  State  v.  Thomas,  35  La.  Ann.  24; 
State  V.  Jackson.  37  La.  Ann.  897;  State  v. 
Smith,  41  La.  Ann.  688,  6  So.  546;  State 
V.  McCarthy,  44  La.  Ann.  323,  10  So.  673: 
State  V.  Drakeford,  162  N.  C.  667,  78  S.  E. 
308;  Ryan  v.  State,  30  Ohio  Cir.  Ct.  Rep. 
306;  Beck  v.  State,  20  Ohio  St.  228;  State 
V.  O'Driscoll,  2  Bay  (S.  C.)  153;  State  v. 
Cooler,  30  S.  C.  105,  8  S.  E.  692,  3  L.R.A. 
381;  Gillespie  v.  State,  8  Yerg.  (Tenn.)  507, 
29  Am.  Dec.  137. 

Thus  in  Gavin  v.  State,  42  Fla.  553,  29 
So.  405,  it  was  held  that  the  defendant  was 
not  entitled  to  a  new  trial  on  the  ground 
that  a  member  of  the  petit  jury  had  served 
on  the  grand  jury  bringing  in  the  indictment, 
as  his  objection  should  have  been  made  in  the 
form  of  a  cliallenge  at  the  time  the  jury 
were  drawn  and  before  they  were  sworn  in. 
The  court  said:  "Section  2851,  Revised  Stat- 
utes, provides  as  follows:  'No  member  of  a 
grand  jury  which  finds  a  bill  of  indictment 
shall  be  put  upon  a  jury  for  the  trial  of 
that  indictment,  if  challenged  for  that  cause 
by  the  defendant.'  The  inhibition  here  placed 
upon  the  serving  of  a  grand  juror  as  a  mem- 
ber of  the  trial  jury  to  try  an  inditrtment 
found  by  him  as  such  grand  juror  is  clearly 
and  expressly  made  conditional  upon  a  chal- 
lenge being  interposed  by  tlie  defendant  for 
that  cause.  The  effect  of  the  statute  is  not 
absolutely  to  disqualify  a  grand  juror  from 
service  on  a  trial  jury  to  try  indictments 
found  by  such  grand  juror,  but  makes  it  only 
a  ground  of  challenge  for  cause,  which  chal- 
lenge the  defendant  may  waive  or  not  as  he 
sees  proper.  By  accepting  the  juror  without 
exercising  this  riirht  of  challenge  given  him 
by  the  statute  the  defendant  waived  such 
right,  and  it  was  too  late  after  verdict  to 
claim  the  benefit  of  it." 

In  Ferrell  v.  State,  45  Fla.  26,  34  So.  222, 
it  was  held  that  the  defendant  could  not  in- 
terrogate the  petit  jurors  as  to  whether  they 
had  been  on  the  grand  jury  bringing  in  the 
indictment  after  the  jury  had  been  sworn, 
since  he  should  have  exercised  that  privilcjre 
on  the  voir  dire.  The  court  said:  "It  was 
not  suggested  to  the  court  that  any  member 
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of  the  jury  had  in  fact  been  a  member  of  the 
grand  jury,  nor  that  there  was  any  reason  to 
suppose  that  he  had  been.  It  was  the  duty 
of  the  defendant  to  put  the  desired  question 
upon  the  voir  dire,  and  as  no  reason  was 
given  for  the  failure  to  do  so  except  that  the 
question  'was  overlooked/  and  it  was  not  even 
suggested  that  there  was  any  reason  to  sup- 
pose that  any  member  of  the  jury  had  in 
fact  been  a  member  of  the  grand  jury,  the 
trial  court  cannot  be  held  in  error  in  refus- 
ing to  permit  the  question  when  tendered  for 
the  first  time  after  the  jurors  were  sworn  in 
chief." 

In  State  v.  Turner,  6  La.  Ann.  309,  it  was 
held  that  a  motion  in  arrest  of  judgment 
could  not  be  granted  on  the  ground  that  one 
of  the  grand  jurors  bringing  in  the  indict- 
ment had  also  served  on  the  petit  jury  trying 
the  case,  as  the  objection  should  have  been 
made  in  the  form  of  a  challenge  before  the 
jury  were  sworn. 

In  State  v.  Thomas,  35  La.  Ann.  24,  the 
court  said:  ^'It  is  settled  that  a  motion  for 
a  new  trial,  or  one  in  arrest  of  judgment, 
will  not  be  sustained  on  the  ground  that  one 
of  the  grand  jurors  who  found  the  indict- 
ment was  one  of  the  jurors  who  tried  the 
case.  Persons  thus  officiating  cannot  be  said 
to  have  no  good  commission  to  proceed 
against  the  accused.  The  objection  would 
have  constituted  a  good  ground  of  challenge, 
but  cannot  avail  on  a  motion  in  arrest  of 
judgment." 

In  State  v.  Jackson,  37  La.  Ann.  897,  it 
was  held  that  where  the  defendant  was  told 
in  open  court  that  a  petit  juror  had  sat  on 
the  grand  jury  indicting  him,  and  he  waived 
his  right  of  challenge  by  accepting  the  juror, 
he  could  not  on  that  ground  obtain  a  new 
trial,  since  the  disqualification  of  the  juror 
was  one  which  could  have  been  waived.  The 
court  said:  "An  accused  cannot  accept  a 
juryman  when  he  has  good  cause  of  chal- 
lenge, take  the  chances  -  of  a  verdict  in  his 
favor,  and  when  disappointed  take  shelter 
under  the  objection  that  he  has  refused  to 
avail  himself  of." 

In  State  v.  Smith,  41  La.  Ann.  688,  6  So. 
546,  it  was  held  that  the  fact  that  a  member 
of  the  petit  jury  trying  the  case  had  also 
served  on  the  grand  jury  bringing  in  the 
indictment,  while  good  as  a  ground  of  chal- 
lenge to  the  juror,  could  not  avail  on  a  mo- 
tion for  a  new  trial.  The  court  said: 
"There  is  no  suggestion  of  fraud  or  injury. 
The  juror,  when  examined  on  his  voir  dire, 
had  stated  that  he  knew  nothing  of  the  case 
and  had  neither  formed  nor  expressed  an 
vpinion.  There  is  no  contradiction  of  this 
statement.  For  aught  that  appears,  he  might 
not  have  been  present  at  the  finding  of  the 
bilL     Twelve  out  of  the  sixteen  composing 


the  grand  jury  may  validly  act  in  absence 
of  the  other  members.  At  all  events,  this, 
like  alienage  and  other  grounds  of  disquali- 
fication, was  open  to  discovery  by  the  proper 
questions  to  the  juror  on  his  voir  dire;  and 
ignorance  of  the  existence  of  such  disqualify- 
ing cause  on  the  part  of  the  accused  and  hia 
counsel  cannot  avail  in  one  case  more  than 
in  others.  ,  The  very  object  of  the  examina- 
tion on  the  voir  dire  is  to  elicit  information, 
as  to  such  facts  as  affect  the  competency  of 
the  juror." 

In  Ryan  v.  State,  30  Ohio  Cir.  Ct.  feep. 
306,  the  court  said:  "It  is  urged  that  since 
he  was  a  member  of  the  grand  jury  which 
returned  the  indictment  he  must  have  at 
that  time  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner.  This  is  not 
necessarily  so.  A  grand  jury  consists  of 
fifteen  men,  and  it  is  provided  by  Rev.  Stat. 
7206  (Lan.  10960)  that  <At  least  twelve  of 
the  grand  jurors  must  concur  in  the  finding 
of  an  indictment,' — so  that  there  may  have 
been  at  the  time  this  indictment  was  found, 
three  of  the  grand  jurors  who  had  formed  no 
opinion  either  way,  as  to  whether  there  waa 
evidence  sufficient  to  warrant  the  indictment. 
For  aught  that  appears  Colson  may  have 
served  upon  the  grand  jury  and  have  been, 
one  of  three  who  never  made  up  his  mind  or 
formed  any  judgment  as  to  the  guilt  or  inno- 
cence of  the  party  indicted.  The  statute 
makes  the  fact  that  one  was  a  member  of 
the  grand  jury  which  found  the  indictment, 
a  ground  of  challenge  of  such  person  as  a 
juror  upon  the  trial,  but  where  no  challenge 
is  made  and  no  question  on  this  subject  is 
put  upon  the  examination  of  the  juror  touch- 
ing his  qualifications,  it  is  too  late  to  raise 
this  objection,  after  the  trial  and  verdict." 

In  State  v.  Cooler,  30  S.  C.  106,  8  S.  E. 
692,  3  L.R.A.  181,  the  court  said:  "There 
can  be  no  doubt  that  the  fact  that  a  juror 
has  served  on  the  grand  jury  which  found 
the  bill  furnishes  a  good  ground  for  chal- 
lenge; but  if  the  objection  is  not  taken  at 
the  proper  time,  the  accused  may  lose  the 
benefit  of  it,  as  such  an  objection  is  not 
usually  available  on  a  motion  for  a  new  trial 
(1  Bish.  Crim.  Proc.  1st  ed.  §  773),  the  gen- 
eral rule  being  universally  recognized  that 
that  which  was  a  cause  of  challenge  to  a 
juror  shall  not  be  made  the  ground  for  a 
new  trial." 

In  Gillespie  v.  State,  8  Yerg.  (Tenn.)  607, 
29  Am.  Dec.  137,  it  was  held  that  where  the 
defendant  did  not  challenge  a  member  of  the 
petit  jury  until  the  jury  had  been  sworn,  the 
objection  was  waived.  The  court  said:  "If 
the  juror  be  not  challenged,  he  is, competent 
to  try  the  issue;  nor  can  it  be  permitted  to 
let  the  defendant  annul  the  verdict  against 
him,  pn  his  affidavit  of  want  of  knowledge; 
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affidavits  always  to  be  had  in  cases  of  con- 
victed felons,  and  which  are  not  subject  to 
be  disproved.  But  in  this  case  the  record 
evidence  in  the  cause  shows  who  the  grand 
jurors  that  found  the  indictment  were,  and 
the  defendants  cannot  be  heard  to  say  they 
neglected  to  inform  themselves  personally  or 
by  counsel  of  the  fact;  the  law  fixes  them 
with  knowledge.  To  hold  otherwise  than  as 
jtbove  would  sap  the  foundations  of  the  trial 
by  jury;  a  party  in  a  civil  or  criminal  cause 
(the  rule  being  the  same  in  each),  could 
elect  one  or  more  jurors  whom  he  had  the 
right  to  challenge,  because,  for  instance,  the 
juror  had  formed  and  expressed  an  opinion 
against  him,  and  make  an  experiment;  on 
tl.e  failure  of  which  make  an  affidavit  show- 
ing the  fact  of  incompetency,  and  stating  the 
want  of  knowledge  until  it  was  too  late  to 
challenge  the  juror,  when  a  new  trial  will 
be  granted  of  course.  Such  a  contrivance 
could  be  practiced  in  most  criminal  trials  of 
ihe  higher  grades,  where  the  triers  generally 
of  the  county  having  jurisdiction  had  formed 
and  expressed  opinions  on  the  merits  of  the 
cause,  and  when  so  many  jurors  are  pre- 
sented who  are  not  householders,  or  open  to 
challenge  for  other  reasons." 

In  other  jurisdictions  the  objection  to  a 
member  of  a  grand  jury  bringing  in  an  in- 
dictment serving  on  the  petit  jury  trying  the 
ease  arising  under  the  indictment  may  be 
taken  advantage  of  after  the  jury  have  been 
bworn  and  even  when  the  verdict  has  been 
rendered,  provided  the  defendant  was  not 
guilty  of  negligence  in  not  taking  advantage 
of  his  right  to  challenge.  Jackson  v.  State, 
51  Ga.  402;  Watkins  v.  State,  60  Ga.  601; 
Betts  V.  State,  66  Ga.  508 ;  McLain  v.  State, 
71  Ga.  279;  Sapp  v.  State,  110  Ga.  182,  42 
S.  E.  410;  Rice  v.  State,  16  Ind.  298;  Bar- 
low V.  State,  2  Blackf.  (Ind.)  114;  Coleman 
V.  Com.  8  Ky.  L.  Rep.  607;  Com.  v.  Hussey, 
13  Mass.  221;  Reason  v.  State,  34  Miss.  602; 
Jefferson  v.  State,  52  Miss.  767;  Roberts  v. 
State,  72  Miss.  728,  18  So.  481;  House  v. 
State,  96  Miss.  653,  51  So.  274;  State  v. 
Brown,  119  Mo.  536,  24  S.  W.  1027,  25  S.  W. 
200;  U.  S.  v.  Christensen,  7  Utah  26,  24  Pac. 
«18;  Dilworth  v.  Com.  12  Grat.  (Va.)  689, 
65  Am.  Dec.  264;  Bristow  v.  Com.  15  Grat. 
(Va.)  634;  State  v.  McDonald,  9  W.  Va. 
456;  Bennet  v.  State,  24  Wis.  57.  And  see 
the  reported  case.  In  Jackson  v.  State,  51 
Oa.  402,  it  was  held  that  where  a  member 
of  a  petit  jury  had  served  on  the  grand  jury 
bringing  in  the  indictment,  and  the  state  dis- 
covered  the  fact  after  the  jury  had  been 
8Worn  in,  but  before  evidence  had  been  sub- 
mitted, the  court  could  discharge  the  jury 
and  continue  the  case.  The  court  said:  "At 
a  former  term  of  the  court  a  jury  had  been 
impanelled  to  try  the  case;  but  before  any 
evidence   was   submitted,    it  was   discovered 


that  one  of  the  panel  had  been  one  of  the 
grand  jury  that  found  the  bill.  All  the  other 
jurors  had  been  discharged  for  the  term.  The 
solicitor  general  moved  for  and  obtained  an 
order  to  withdraw  the  case  from  the  jury, 
and  to  continue  it.  The  defendant  neither 
waived  the  objection  to  the  juror  nor  ob- 
jected to  the  order.  He  now  pleads  that  ac- 
tion of  the  court  in  bar  of  any  further  trial. 
The  juror  who  had  been  of  the  grand  jury 
who  returned  the  bill  was  incompetent  to 
try  the  defendant.  Rafe  v.  State,  20  Ga.  65; 
Cobb  V.  State,  45  Ga.  11.  It  is  not,  in  all 
cases,  that  the  impaneling  the  jury  prevents 
the  state  from  exercising  the  rights  it  has 
before  a  full  jury  is  made.  Section  4681, 
Code,  provides  that  'if  the  fact  (the  incompe- 
tency of  the  juror)  is  unknown  to  either 
party,  or  the  counsel,  at  the  time  the  juror 
is  under  investigation,  and  it  is  subsequently 
discovered,  such  objection  may  be  made  and 
the  proof  heard  at  any  time  before  the  prose- 
cuting counsel  submits  to  the  jury  any  of  his 
evidence  in  the  case.*  This  means  that  if  the 
juror  is  incompetent  he  may  then  be  dis- 
charged. If  he  be  discharged,  there  is  not  a 
full  jury  left,  and  why  could  not  a  nolle 
prosequi  be  then  entered,  or  a  continuance 
had,  if  there  be  ground  for  it?  Here  theru 
was  no  other  jurors  from  whom  to  complete 
the  traverse  jury.  Besides,  the  defendant  did 
not  object  to  the  continuance.  Had  he 
waived  any  objection  to  tlie  juror,  and  the 
court  then  had  withdrawn  him,  had  with- 
drawn the  case  from  the  jury,  a  different 
question  would  have  been  presented.  Under 
the  principle  contained  in  the  Code,  the  court 
had  the  power  to  discharge  an  incompetent 
juror  at  the  time  it  did  this  one,  unless  ob- 
jection to  him  was  waived;  and  the  state  was 
thereby  remitted  to  all  the  rights  it  had  up 
to  and  before  the  case  was  submitted  to  the 
jury,  by  impaneling  the  whole  twelve."  But 
in  Sapp  V.  State,  116  Ga.  182,  42  S.  E.  410, 
it  was  held  that  where  the  defendant  was 
given  a  list  of  those  serving  on  the  grand 
jury  indicting  him,  his  failure  to  discover 
that  one  of  the  petit  jury  had  served  on  the 
grand  jury  was  due  to  negligence,  and  his 
failure  to  challenge  was  a  waiver  of  his 
right.  The  court  said:  "When  the  accused 
or  his  counsel  was  given  the  list  and  the  in- 
dictment and  told  to  look  for  anv  identity 
of  names  in  the  two  papers,  we  think  that 
he,  in  the  absence  of  any  fraud  or  deception, 
became  chargeable  with  notice  of  whatever  a 
proper  examination  of  those  papers  would 
have  revealed.  ITe  was  thus  chargeable  with 
notice  that  this  juror  had  served  on  the  grand 
jury,  and  his  failure  or  omission  to  challenge 
the  juror  or  to  suggest  his  disqualification 
must  be  held  to  amount  to  a  waiver." 

In  Jefferson  v.  State,  52  Miss.  767,  it  was 
held   that   where,    after  the   jury   had   been 
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sworn,  one  of  the  jurors  arose  and  stated 
that  he  remembered  having  served  on  the 
grand  jury  bringing  in  the  indictment,  the 
court  could  direct  the  juror  to  stand  aside, 
substitute  another  in  his  place  and  have  the 
jury  resworn.  The  court  said:  "The  Code, 
§  2761,  which  requires  that  'all  peremptory 
challenges  by  the  state  shall  be  made  before 
the  juror  is  presented  to  the  prisoner,*  is 
inapplicable  to  the  case  at  bar.  Did  the 
court  err  in  directing  the  juror  to  stand 
aside,  and  in  substituting  another  in  his 
stead?  The  objection  taken  is  general.  The 
accused  did  not  claim  at  the  time  a  continu- 
ance of  the  trial,  the  privilege  of  rechallcng- 
ing  the  other  eleven  jurors,  or  any  other 
benefit,  as  the  result  of  such  change  in  the 
jury,  nor  did  he  then,  nor  does  he  now,  insist 
or  intimate  that  he  was  thus  prejudiced  in 
any  way.  The  question  is,  therefore,  as  to 
the  abstract  right  of  the  court  to  change  the 
jury  as  in  this  particular  instance.  No  in- 
jury or  prejudice  is  shown  or  complained  of. 
On  the  contrary,  the  presumption  would  be, 
naturally,  that  a  grand  juror  who  united  in 
finding  the  bill  would  be  prejudiced  against 
the  prisoner.  The  substitution- of  another  in 
his  stead  may  be  supposed  fairly  to  be  an 
act  favorable  to  the  accused.  However,  aside 
from  the  particular  facts  of  this  case,  it  is 
well  settled  by  the  authorities  that  the  prac- 
tice involved  rests  in  the  discretion  of  the 
court." 

In  Roberts  v.  State,  72  Miss.  728,  18  So. 
481,  it  was  held  that  where,  after  the  jury 
had  been  sworn  and  while  the  first  witness 
for  the  state  was  being  cross-examined,  one 
of  the  jurors  stated  he  had  suddenly  remem- 
bered having  been  on  the  grand  jury  bringing 
in  the  indictment,  the  court  on  the  motion 
of  the  district  attorney  could  discharge  this 
juror  as  incompetent,  substitute  a  new  juror 
and  proceed  with  the  trial. 

In  U.  S.  V.  Christensen,  7  Utah  26,  24  Pac. 
618,  it  was  held  that  where  a  juror  had  been 
asked  on  his  voir  dire  whether  he  knew  any- 
thing about  the  case  and  had  answered  "No," 
and  it  was  found  after  a  verdict  of  guilty 
that  he  had  served  on  the  grand  jury  which 
had  found  the  indictment,  it  was  proper  to 
grant  a  new  trial  where  the  defendant  had 
no  knowledge  of  his  disqualification.  The 
court  said:  "An  objection  to  a  juror  such 
as  is  raised  in  this  case  is  not  like  merely 
technical  disqualifications,  such  as  alienage, 
nonresidence,  aod  the  like,  which  do  not  tend 
to  impeach  the  fairness  and  impartiality  of 
the  jury.  It  is  possibly  true  that  the  juror 
in  this  case  had  no  opinion  at  the  time  of 
his  examination  as  to  the  guilt  or  innocence 
of  the  accused.  He  may  have  forgotten  that 
he  was  on  the  grand  jury  that  found  the 
indictment.  He  may  have  voted  against  find- 
ing the  indictment,  or  may  have  been  absent 


when  it  was  found,  as  twelve  of  the  fifteen 
jurors  constitute  a  quorum,  and  may  trans- 
act business;  but  the  presumptions  of  the 
law  are  all  to  the  contrary,  and,  in  the  ab- 
sence of  any  showing  to  that  effect,  he  must 
be  presumed  to  have  participated  in  the  find- 
ing of  the  indictment,  and  to  have  formed 
an  opinion  as  to  the  guilt  or  innocence  of 
the  defendant.  It  might  be  possible  also, 
even  if  the  juror  had  formed  an  unqualified 
belief  of  the  defendant's  guilt  from  the  evi- 
dence submitted  to  the  grand  jury,  to  change 
the  opinion  by  evidence  at  the  trial,  if  he 
were  a  man  of  candor  and  intelligence.  But 
the  defendant  has  a  right  to  be  tried  by  an 
impartial  jury.  A  juror  who,  acting  on  his 
ow^n  oath  as  a  grand  juror,  and  upon  the 
sworn  testimony  of  witnesses,  has  already 
formed  an  opinion  as  to  the  defendant's 
guilt,  and  has  solemnly  accused  him  of  a 
crime,  should  not  be  deemed  an  impartial  or 
proper  juror  to  try  him.  Having  served  on 
the  grand  jury  which  found  the  indictment, 
and  having  formed  or  expressed  an  unquali- 
fied opinion  or  belief  that  the  prisoner  is 
guilty  of  the  offense  charged,  are  each  a 
ground  of  challenge  to  a  juror  for  implied 
bias." 

In  Dilworth  v.  Com.  12  Grat.  (Va.)  689, 
65  Am.  Dec.  264,  it  was  held  that  a  member 
of  a  grand  jury  bringing  in  the  indictment 
against  the  prisoner  was  not  competent  to 
sit  on  the  petit  jury  trying  the  same  matter, 
and  if  the  defendant  could  not  discover  thi.n 
fact  by  using  due  diligence  before  the  jury 
were  impaneled  and  sworn,  he  could  make  the 
objection  after  the  jury  were  sworn  and  be- 
fore evidence  was  submitted.  The  court  said : 
"The  doctrine  to  be  gathered  from  those  deci- 
sions and  others  of  the  same  class  preceding 
them,  I  think  substantially  is,  that  when  the 
prisoner  excepts  to  a  juror  for  cause  before 
he  is  sworn,  it  is  a  matter  of  right  to  be 
adjudged  by  the  court;  when  he  excepts  after 
trial  for  cause  existing  before  the  juror  was 
elected  and  sworn,  it  is  a  matter  addressed 
to  the  discretion  of  the  court;  and  that  in  the 
exercise  of  this  discretion  the  court  ought  to 
consider  the  whole  case,  and  be  satisfied  that 
justice  has  been  done;  and  that  where  there  is 
conflict  of  testimony  as  to  the  language  and 
conduct  of  the  jurors,  on  which  the  exception 
to  the  jurors  is  founded,  it  properly  belongs 
to  the  judge  who  presided  at  the  trial  to 
weigh  and  to  decide  upon  the  credibility  of 
the  opposing  statements  of  the  witnesses  and 
jurors,  and  to  decide,  upon  all  the  circum- 
stances of  the  case,  whether  there  is  such 
proof  of  perjury  and  corruption  on  the  part 
of  the  jurors  as  to  make  it  proper  to  grant 
a  new  trial." 

In  State  v.  McDonald,  9  W.  Va.  456,  it 
was  held  that  the  fact  that  a  member  of  thn 
grand  jury  bringing  in  the  indictment  was 
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also  called  on  the  peiit  jury  was  a  sufficient 
principal  cause  of  challenge,  but  the  objec- 
tion could  not  be  made  afterwards  unless  the 
accused  had  really  suffered  injustice,  al- 
though in  such  a  case  it  might  be  made  even 
after  verdict.  The  court  said:  ''When  the 
prisoner  excepts  after  trial,  for  cause  exist- 
ing before  the  juror  was  elected  and  sworn, 
it  is  matter  addressed  to  the  discretion  of 
the  court;  in  the  exercise  of  this  discretion, 
the  court  ought  to  consider  the  whole  case, 
and  be  satisfied  that  justice  has  been  done, 
and  it  is  said,  that  in  applying  this  rule 
the  court  regards,  with  extreme  jealousy,  all 
attempts  to  set  aside  verdicts  on  the  ground 
of  objections  to  jurors,  existing  before  they 
were  sworn;  and  that  a  verdict  will  not  be 
disturbed  for  any  such  cause,  unless  it  ap- 
pears to  have  operated  so  as  to  inflict  injus- 
tice upon  the  prisoners." 

In  Bennet  t.  State,  24  Wis.  67,  it  was  held 
that  where  the  names  of  the  grand  jury  did 
not  appear  in  the  indictment,  the  fact  that 
one  of  them  served  on  the  petit  jury  trying 
the  case,  such  fact  not  being  actually  known 
to  the  defendant  or  to  his  counsel,  was  a 
ground  for  a  new  trial. 

In  the  reported  case  it  is  held  that  when 
the  court  discovers  that  two  members  of  a 
petit  jury  have  also  served  on  the  grand 
jury  bringing  in  the  particular  indictment 
which  is  about  to  be  tried,  it  may  dismiss 
the  disqualified  jurors  and  substitute  two 
others  who  are  qualified,  even  though  the 
defendant  has  not  taken  advantage  of  his 
right  to  challenge.  See  also  Hawkins  v. 
Andrews,  39  Qa.  118;  Cobb  v.  State,  45  Ga. 
11;  Watkins  v.  State,  60  Ga.  601. 

DiLIOENCB  IN  DlSCOYERINQ  BiSQUAUFICATION 

OF  JUBOR, 

Throughout  the  cases  involving  the  ques- 
tion whether  a  new  trial  shall  be  granted  on 
the  ground  that  a  juror  was  disqualified  be- 
cause of  having  served  on  the  grand  jury 
bringing  in  the  indictment,  emphasis  is  laid 
on  the  question  whether  the  defendant  was 
negligent  in  discovering  this  disqualification 
at  the  time  of  impaneling  the  jury.  The 
defendant  must  use  ordinary  diligence  in  ex- 
amining the  grand  jury  list  and  comparing 
it  with  the  names  of  the  talesmen  and  in 
making  such  necessary  inquiries  as  a  man  of 
reasonable  diligence  would  use.  Thus  in 
Jones  V.  State,  95  Ga.  497,  20  S.  £.  211,  a 
new  trial  was  refused  on  the  ground  that  it 
was  lack  of  diligence  in  the  defendant  not 
to  have  discovered  that  a  juror  who  appeared 
in  the  petit  jury  as  "T.  G.  Howell"  was  the 
same  man  who  served  on  the  grand  jury 
bringing  in  the  indictment  as  "Thomas  G. 
Howell." 

In  Massey  v.  State,  124  Ga.  24,  52  S.  E. 
78,  it  was  held  that  where  a  name  appeared 


on  the  jury  list  furnished  to  the  defendant 
as  "N.  J.  White,"  and  the  name  of  "Neal  J, 
White"  was  on  the  list  of  the  grand  jury 
bringing  in  the  indictment,  it  was  not  suffi- 
cient ground  for  a  new  trial  that  the  two 
persons  were  identical,  because  the  slightest 
diligence  would  have  discovered  that  fact  at 
the  time  when  a  challenge  could  have  been 
made.  Tlie  court  said:  "With  the  indict- 
ment and  the  list  both  before  the  counsel  for 
the  accused,  the  fact  that  a  juror  appeared 
in  each  whose  initials  were  the  same  was 
sufficient  to  put  him  upon  inquiry  as  to 
whether  it  was  the  same  person  in  each  list. 
By  the  exercise  of  the  very  slightest  diligence 
this  fact  could  have  been  ascertained  before 
the  juror  was  accepted.  That  the  prisoner 
and  his  counsel  did  not  know  the  fact  until 
after  the  verdict  is  no  sufficient  reason  for 
granting  a  new  trial  unless  it  appears  they 
could  not  have  discovered  the  existence  of  the 
fact  by  the  exercise  of  ordinary  diligence." 

In  Cargill  v.  State,  12  Ga.  App.  674,  7T 
S.  E.  832,  it  was  held  that  before  a  new  trial 
could  be  granted  after  evidence  had  been  sub- 
mitted on  the  ground  that  two  of  the  jurors 
were  members  of  the  grand  jury  bringing  in 
the  indictment,  it  must  appear  that  the  ac- 
cused and  his  counsel  could  not  have  dis- 
covered the  fact  by  the  exercise  of  ordinary 
diligence,  and  as  it  was  not  shown  that  the 
fact  that  two  members  of  the  grand  jury 
bringing  in  the  indictment  were  serving  or 
the  present  jury  could  not  have  been  discov- 
ered by  examining  the  list  of  the  members 
of  the  grand  jury  appearing  thereon,  and  no 
reason  being  shown  why  this  had  not  been 
done,  a  new  trial  was  refused.  See  al8o< 
Britt  V.  State,  112  Ga.  583,  37  8.  E.  886. 

In  Bice  v.  State,  16  Ind.  298,  it  was  held 
that  where  the  defendant  discovered  after  the- 
verdict  had  been   rendered  that  one  of  the 
petit  jury  trying  him  had  also  sat  on  the- 
grand  jury  bringing  in  the  indictment,  and 
the  failure  to  challenge  at  the  proper  time- 
was  through  no  fault  of  his  own,  the  juror 
was    incompetent,    and    a   new   trial    should 
be  granted;  but  if  the  fact  of  the  incompe- 
tency  of  the  juror  had  been  known  ta  the- 
defendant  at  the  time  that  the  jury  was*  ac~ 
cepted  and  sworn,  he  could  not  have  raised 
any  objections  afterwards.     The  court  said: 
"We  think  it  clear  that  the  juror  was  incom- 
petent, and  that  the  defendant  was  guilty  of 
no  negligence  in  not  sooner  discovering  the 
fact.     Had   the   incompetency   of   the   juror 
been  known  to  the  accused  at  the  time  the 
jury  was  accepted  and  sworn,  he  could  not 
afterwards  have  been  heard  ta  make  the  ob- 
jection." 

In  Barlow  v.  State,  2  Blackf.  (Ind.)  114, 
it  was  held  that  where  two  members  of  the 
grand  jury  indicting  the  defendant  were  also 
called  on  the  petit  jury  trying  the  same  ot> 
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fcnse,  tlie  defciiuaut  could  challenge;  but  it 
was  further  held  that  since  this  fact  had 
been  known  to  tlie  defendant  at  the  time  the 
jury  were  impaneled  he  had  been  guilty  of 
negligence  in  not  taking  advantage  of  it  at 
the  proper  time,  and  a  new  trial  was  refused. 
The  court  said:  "This  part  of  the  case,  then, 
presents  the  question,  whether  the  objection, 
known  to  the  defendant  at  the  time  of  im- 
paneling the  jury,  but  not  made  until  after 
the  verdict,  was  good  on  a  motion  for  a  new- 
trial.  We  think  it  was  not.  It  was  a  good 
cause  of  challenge,  but  being  known  to  the 
party,  and  not  mentioned  at  the  proper  time, 
the  right  was  waived." 

In  Coleman  v.  Com.  8  Ky.  L.  Rep.  607,  the 
state  asked  members  of  a  jury  generally 
whether  they  had  any  bias,  and  no  answer 
was  returned  and  the  defendant  did  not  ask 
any  questions.  The  jury  were  sworn,  the 
trial  proceeded  and  a  verdict  of  guilty  was 
brought  in.  The  defendant  then  made  a  mo- 
tion for  a  new  trial  on  the  ground  that  one 
of  the  petit  jury  trying  him  had  also  sat  on 
the  grand  jury  bringing  in  the  indictment. 
The  court  refused  to  grant  a  new  trial  on  the 
ground  that  the  defendant  by  his  failure  to 
inquire  at  the  time  the  jury  were  impaneled, 
had  waived  his  right  to  object. 

In  Franklin  v.  State,  2  Tex.  App.  8,  it  was 
held  that  to  neglect  to  challenge  a  petit  juror 
who  had  also  sat  on  the  grand  jury  bringing 
In  the  indictment  when  it  was  possible  to  dis- 
.cover  the  fact  by  due  diligence  constituted  a 
waiver  by  the  defendant  of  his  right  to  object 
lo  the  juror. 


ber  of  a  grand  jury  indicting  one  of  the  de- 
fendants for  fraud  was  not  disqualified  from 
serving  on  a  petit  jury  in  a  civil  action 
against  the  defendants  for  deceit  and  fraud 
based  on  the  same  charge,  there  being  no 
attempt  made  to  show  an  injury  resulting 
from  the  juror's  past  service  on  the  grand 
jury.  The  court  said:  "Having  been  a  mem- 
ber of  the  grand  jury  under  the  circum- 
stances alleged,  was  not  in  itself  a  legal  dis- 
qualification to  sit  as  a  juror  in  this  case. 
The  situation  in  which  that  position  placed 
the  juror  was  not  such  as  would  require  the 
court  to  presume  as  a  matter  of  law  that  he 
was  biased  thereby  to  the  extent  of  total 
disqualification  to  pass  upon  the  property 
rights  involved  in  the  civil  action.  It  will 
be  observed  that  the  appellant  does  not  claim 
in  his  motion  that  the  juror  was  biased  or 
prejudiced  one  way  or  the  other.  The 
grounds  urged  merely  rest  on  the  statement 
of  an  abstract  proposition,  in  itself  unsound, 
without  any  attempt  to  show  injury  result- 
ing from  the  juror's  past  service  on  the  grand 
jury.    This  is  not  suflBcient." 

In  Rogers  v.  Lamb,  3  Blackf.  (Ind.)  155, 
it  was  held  in  an  action  for  malicious  prose- 
cution for  causing  the  plaintiflT  to  be  indicted 
that  there  was  a  right  of  challenge  to  a  petit 
juror  who  had  been  on  the  grand  jury  bring- 
ing in  the  indictment.  See  also  Hawkins  y. 
Andrews,  39  Ga.  118. 


C(va  Action.  ' 

As  to  whether  a  member  of  a  petit  jury 
may  serve  in  a  civil  proceeding  where  the 
issues  have  arisen  from  criminal  proceedings 
involving  an  indictment  rendered  by  a  grand 
jury  on  which  he  served,  the  cases  are  few 
and  at  variance.  In  Medlock  v.  De  Kalb 
County,  115  Ga.  337,  41  S.  E.  579,  a  civil 
case  arose  from  the  issuance  of  an  execution 
by  county  commissioners  against  a  defaulting 
county  treasurer  and  the  sureties  on  his 
bond.  One  of  the  sureties  interposed  an 
affidavit  questioning  the  legality  of  certain 
acts  of  the  commissioners  and  denying  his 
obligation.  One  of  the  jurors  who  was  called 
on  the  petit  jury  had  also  served  on  the 
grand  jury  which  prior  to  the  civil  action 
had  indicted  the  treasurer  for  embezzlement 
of  the  coimty  funds.  It  was  held  that' this 
was  not  a  legal  disqualification  since  the  is- 
sues were  not  the  same,  nor  did  the  return 
of  the  bill  of  indictment  involve  on  the  part 
of  the  grand  jurors  any  expression  of  opin- 
ion as  to  the  issues  in  the  civil  action. 

In  Mounce  v.  Crowson,  59  Tex.  Civ.  App. 
533,  126  S.  W.  916,  it  was  held  that  a  mem- 
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Payment  —  Note  as  Paymant  —  Ques- 
tion of  I«aw  or  Fact. 

Whether  defendant's  note  in  suit  was  giv- 
en by  him  and  accepted  by  plaintiflT  in  lieu 
of  cash  as  payment  and  satisfaction  pro 
tanto  of  part  of  the  purchase  price  under 
a  conditional  sale  of  chattels  is  a  mixed 
question  of  law  and  fact. 

OoAditional  Sales  —  Election  by  Seller 
betiveen  Remedies. 

Upon  default  by  the  vendee  in  a  condition- 
al 'sale  contract  the  vendor  may,  either  dis- 
affirm and  retake  the  property,  or  affirm, 
declare  subsequent  payments  due,  and  sue 
for  the  purchase  price;  the  election  of  one 
remedy  barring  any  right  under  the  other, 

[See  note  at  end  of  this  case.] 


NOBMAN  V.  MEEKER. 

PI  t^ash,  5 Si. 
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Sills  and  Notes  —  Failure  of  Consid- 
eration «—  Recaption  of  Property 
Conditionally  Sold. 

WTiere  a  note  is  not  included  within  the 
conditional  terms  of  a  contract  of  sale  of  a 
bui^iiiess,  but  is  given  aa  the  equivalent  of 
cash  for  a  preliminary  payment,  its  consid- 
eration does  not  fail ,  by  reason  of  the  recap- 
tion of  the  property  by  the  vendor  upon  tin* 
vendee's  default,  and  the  vendor  may  still 
enforce  it. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Pierce  county : 
Cabd,  Judge. 

Action  by  Martin  A.  Norman,  plaintiff, 
against  Jerry  Meeker,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Aitibmkd. 

B.  N.  Eisenhoicer  and  Bates,  Peer  d  Peter- 
son for  appellant. 

Boyle,  Brockway  d  Boyle  and  John  W. 
Horejs  for  respondent. 

[534]  HoLcoiCB,  J. — ^The  one  question  here 
to  determine  is  whether  the  note  of  appellant 
sued  on  was  given  by  him  and  accepted  by. 
respondent  in  lieu  of  cash,  as  payment  and 
satisfaction  pro  tanto  of  part  of  the  purchase 
price  under  a  conditional  sale  of  chattels.  It 
is  here  a  mixed  question  of  law  and  fact. 

On  March  24,  1915,  respondent  sold  to  one 
^regg,  for  a  consideration  of  $1,000,  a  con- 
fectionery and  pool-room  business.  A  condi- 
tional sale  contract  was  entered  into  which 
stipulated  that  of  the  agreed  purchase  price, 
^'second  party  [535]  (vendee)  has  paid  a 
note  for  five  hundred  ($500)  dollars  for  60 
days,  the  receipt  whereof  is  hereby  acknowl- 
edged." The  further  conditions  of  the  con- 
tract which  are  mi^terial  are  these: 

"And  the  said  party  of  the  second  part,  in 
consideration  of  the  personal  property,  here- 
by agrees  to  pay  the  said  party  of  the  first 
part,  at  Tacoma,  Washington,  the  remaining 
principal,  with  interest  at  the  rate  of  seven 
per  cent  per  annum,  at  the  times  and  in  the 
manner  following: 

"Twenty-five  dollars  or  more  on  or  before 
the  24th  day  of  April,  1015,  and  twenty-five 
dollars  or  more  before  the  24th  of  each  and 
every  month  thereafter  until  the  entire  prin- 
cipal shall  have  been  paid.  ...  In  case 
the  said  party  of  the  second  part,  his  legal 
representatives  or  assigns,  shall  pay  the  sev- 
eral sums  of  money  aforesaid,  punctually  and 
at  the  several  times  above  specified,  and  shall 
strictly  and  literally  perform,  all  and  singu- 
lar, the  agreements  and  stipulations  afore- 
said, according  to  the  intent  and  tenor  there- 
of, then  the  said  party  of  the  first  part  will 
make  unto  the  said  party  of  the  second  part, 
his  heirs  or  assigns,  upon  request  at  Tacoma, 
Washington,  a  bill  of  sale,"  etc. 


The  note  referred  to,  which  second  party 
"has  paid,"  was  a  note  signed  by  appellant, 
a  third  party  and  stranger  to  the  sale  trans- 
action, and  by  Gregg. 

The  argiunent  of  appellant  is  based  upon 
the  numerous  decisions  of  this  court,  and  of 
other  courts  similar  thereto,  that,  upon  a 
default  by  the  vendee  of  a  conditional  sales 
contract,  the  vendor  has  one  of  two  remedies. 
He  may  either  disaffirm  the  contract  and 
retake  the  property,  or  he  may  affirm  the  con- 
tract, declare  the  subsequent  payments  due, 
and  sue  for  the  purchase  price  thereof.  But 
the  two  being  inconsistent,  the  election  of  the 
one  bars  any  right  under  the  other;  citing 
Winton  Motor  Carriage  Co.  v.  Broadway  Au- 
tomobile Co.  65  Wash.  650,  118  Pac.  817,  37 
L.R.A.(N.S.)  71;  Stewart,  etc.  Drug  Co.  v. 
Reed,  74  Wash.  401,  133  Pac.  577;  Edward 
Thompson  Co.  v.  Murphim^  79  Wash.  672, 
140  Pac.  1073;  Croup  v.  Humboldt  Quartz, 
etc.  Min.  Co.  87  Wash.  248,  151  Pac.  493; 
Rose  V.  Rundall,  86  Wash.  422,  [536]  150 
Pac.  614;  Alden  v.  Dyer,  92  Minn.  134,  99 
N.  W.  784;  Green  v.  Sinker,  135  Ind.  434, 
35  N.  E.  262;  Keystone  Mfg.  Co.  v.  Cassel- 
lius,  74  Minn.  115,  76  N.  W.  1028. 

The  conditional  sales  contract,  providing 
for  payment  of  $25  or  more  on  or  before 
April  24,  1915,  and  $25  or  more  on  or  before 
the  24th  day  of  each  and  every  month  there- 
after, having  been  broken  by  the  vendee,  the 
installment  falling  due  on  May  24,  1913,  the 
same  day  as  the  maturity  of  the  note  in  ques- 
tion, being  unpaid,  respondent  retook  the 
business.  It  appears  that,  a  few  days  before 
the  note  fell  due,  the  respondent  went  to 
Gregg,  the  purchaser,  and  told  him  that  if 
the  note  was  not  paid  when  it  fell  due,  re- 
spondent would  take  the  store  back.  On  that 
day  respondent  went  to  the  store  and  found 
Mr.  Gregg  there.  He  asked  Gregg  what  he 
was  going  to  do.  Grej^g  said:  **I  am  going 
to  throw  the  whole  thing  up.  I  don't  want 
anything  more  to  do  with  it.  I  will  fix  it 
up  with  you  to-night  or  to-morrow  morning." 
Respondent  said  he  would  take  it  over  then 
if  it  suited  Gregg,  and  Gregg  replied  that 
suited  him. 

These  facts,  appellant  contends,  place  the 
transaction  on  all  fours  with  the  case  of 
Croup  V.  Humboldt  Quartz,  etc.  Min.  Co.  87 
Wash.  248,  151  Pac.  493.  In  that  case,  there 
had  been  forfeiture  declared  by  the  vendor, 
who  also  declared  the  contract  invalid.  Si- 
multaneously, or  immediately  afterwards,  the 
vendor  sought  to  suspend  the  operation  of 
the  forfeiture  and  to  stand  upon  the  contract. 
He  allowed  the  vendee  to  remain  in  posses- 
sion of  the  property  sold  while  attempting 
to  renew  a  contract  which  he  had  previously 
declared  was  not  good  on  account  of  some 
defect  and  which  he  had  also  declared  for- 
feited.    Upon  the  failure  to  renew  the  con- 
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tract,  the  vendee  gave  up  possession  and  noti- 
fied the  vendor  that  it  assented  to  his  repu- 
diation or  rescission  of  the  contract,  and  it 
was  there  held  that  the  vendor  could  not 
thereafter  bring  an  action  under  the  contract 
for  the  remainder  of  the  purchase  price. 

[537]  Nor  is  this  case  analogous  to  that  of 
Winton  Motor  Carriage  Co.  v.  Broadway  Au- 
tomobile Co.  supra,  and  the  other  cases  of 
like  nature,  for  the  reason  that  in  this  case 
the  contract  must  be  construed  as  a  contract 
reciting  a  present  payment  of  $500.  While 
it  is  true  that  a  note  was  given  for  that 
present  payment,  it  was  given  as  cash.  The 
evidence  tends  to  show  that  the  respondent 
had  attempted  to  deal  with  the  purchaser, 
G^^ggf  upon  the  basis  of  a  cash  payment 
down  of  $500.  Gregg  was  unable  to  raise 
that  sum  and  respondent  agreed  to  take,  and 
did  take,  the  note  in  suit  signed  by  appel- 
lant, who  was  not  a  party  to  the  sale,  in 
lieu  of  and  as  the  equivalent  of  cash.  There- 
upon he  delivered  possession  of  the  store  to 
Gregg,  and  Gregg  entered  under  his  condi- 
tional sale  contract.  That  contract  bound 
Gregg  to  pay  respondent  the  remaininig  prin- 
cipal, tliat  is,  the  other  $500  over  and  above 
the  first  payment,  with  interest  at  the  rate 
of  seven  per  cent  per  annum,  at  the  times 
therein  stated,  which  we  have  heretofore  set 
forth.  Should  the  payments  not  be  made 
punctually  and  as  specified,  then  the  respond- 
ent was  authorized  to  retake  the  property; 
and  should  they  be  made  as  specified,  then 
respondent  wajB  required,  upon  the  comple- 
tion thereof,  to  give  to  Gregg  a  bill  of  sale, 
etc. 

It  is  contended  by  appellant  that,  where  a 
promissory  note  is  given  to  evidence  a  pay- 
ment under  such  conditional  sale  contract 
and  the  contract  is  rescinded  and  the  prop- 
erty retaken  by  the  vendor,  the  consideration 
for  which  the  note  was  given  has  absolutely 
failed,  and  such  note  is  no  longer  a  binding 
obligation  upon  the  party  giving  the  same. 
To  this  effect  are  cited  the  following  cases: 
Earle  v.  Robinson,  12  Misc.  536,  33  N.  Y.  S. 
606;  White  v.  Gray,  06  App.  Div.  164,  89 
N.  Y.  S.  481;  Manson  v.  Dayton,  153  Fed. 
258,  82  C.  C.  A.  588;  Perkins  v.  Grobben, 
116  Mich.  172,  74  N.  W.  469,  72  Am.  St. 
Rep.  512,  39  L.R.A.  815;  McBryan  v.  Uni- 
versal Elevator  Co.  130  Mich.  Ill,  89  N.  W. 
683,  97  Am.  St.  Hep.  453,  and  Minneapolis 
Harvester  Works  v.  Hally,  27  Minn.  495,  8 
N.  W.  597.  But  all  these  were  cases  where 
the  [538]  promissory  note  given  to  evidence 
the  payment  under  a  conditional  sale  con- 
tract was  the  note  of  the  vendee  and  was 
included  as  part  of  the  purchase  price  con- 
ditioned under  the  contract.  In  all  those 
cases  it  was  held  that,  where  the  considera- 
tion for  the  note  has  absolutely  failed  by 


reason  of  the  retaking  of  the  property  by 
the  vendor,  the  note  is  no  longer  a  bindin^^ 
obligation.  But  it  was  also  recognized  in 
most  of  those  cases,  as  stated  in  Manson  v. 
Dayton,  supra,  that  it  is  an  ordinary  provi- 
sion in  contracts  of  conditional  sales,  where 
the  vendee  shall  have  made  some  preliminary 
payment  and  shall  fail  to  meet  the  balance 
as  required,  to  declare  that  what  has  been 
paid  shall  be  forfeited  to  the  vendor  as  liqui- 
dated damages,  and  is  not  inconsistent  with 
the  additional  right  of  reclamation.  Prelimi- 
nary cash  payments  under  conditional  sales 
are  usually  considered  as  payments  for  the 
use  and  wear  of  the  property  while  the 
vendee  is  in  possession.  Where,  as  in  this 
case,  the  note  in  question  was  not  included 
within  the  conditional  terms  of  the  contract 
but  was  given  as  a  preliminary  payment,  the 
equivalent  of  cash,  we  cannot  hold  that  the 
consideration  has  failed  by  reason  of  the 
recaption  of  the  property. 

The  finding  of  the  trial  court  was  that 
'^said  note  was  given  as  payment  and  in  lieu 
of  cash."  We  cannot  find  that  the  evidence 
preponderates  against  that  finding,  and,  in 
fact,  are  of  the  opinion  that  it  preponderates 
in  its  favor.  Such  being  the  case,  the  judg- 
ment must  be  affirmed. 

Morris,  C.  J.,  Parker,  Bausman,  and  Main, 
JJ.,  concur. 


NOTE. 


Breaek  of 


Keetion  of  Remedies  oa 
Coaditional  Sale 


Introductory,  464. 
General  Rule,  464. 
Application  of  Rule,  465. 


Introductory, 

It  is  the  purpose  of  the  present  note  to 
review  the  recent  cases  passing  on  the  elec- 
tion of  remedies  on  the  breach  of  a  condi- 
tional sale.  For  the  earlier  cases  dealingr 
with  this  subject  see  the  notes  to  Sanders  v. 
Newton,  1  Ann.  Cas.  267;  American  Process 
Co.  V.  Florida  White  Pressed  Brick  Co.  16 
Ann.  Cas.  1054;  and  Madison  River  Live 
Stock  Co.  V.  Osier,  133  Am.  St.  Rep.  658. 

General  Bute. 

It  is  generally  held  that  a  vendor  of  "pTop- 
erty  conditionally  sold,  reserving  title  to  him- 
self until  the  purchase  price  is  paid,  may  in 
case  of  default  by  the  vendee  either  sue  to 
recover  the  specific  property,  or  affirm  the 
sale  and  sue  for  the  price. 

Ccmada. — ^Levitt  v.  Lacasse,  49  Quebec 
Super.  Ct.  329;  American  Abell  Engine,  etc. 
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Co.  T.  Weidenwilt,  4  Bask.  L.  Kep.  388,  10 
West.  L.  Kep.  730,  1  Weet.  W.  Rep.  321. 

United  States,— In  re  Norton,  181  Fed. 
901 ;  In  re  Levin,  220  Fed.  451,  136  C.  C.  A. 
279. 

Arkansas. — HoIIenberg  Music  Co.  v.  Bar- 
ron, 100  Ark.  403,  Ann.  Cas.  1913C  659,  140 
S.  \V.  582,  36  L.R.A.(N.S.)  594;  HoUenberg 
Music  Co.  V.  Bankston,  107  Ark.  337,  154  S. 
W.  1139;  Bowser  Furniture  Co.  v.  Johnson, 
117  Ark.  496,  176  S.  W.  516. 

California. — ^Muncy  v.  Brain,  158  Cal.  300, 
110  Pac.  945;  Waltz  v.  Silver ia,  25  Cal.  App. 
717,  145  Pac.  169;  Pacific  Carbonator  Co. 
V.  Haydea,  26  Cal.  App.  607,  147  Pac.  988. 

Delaware. — In  re  Frederica  Water,  etc.  Co. 
93  Atl.  376. 

l^iorWa..— Evans  v.  Kloeppel,  73  So.  180. 

Georgia. — ^Venable  v.  Young,  137  Ga.  375, 
73  S.  E.  633;  Purdy  v.  Dunn  Machinery  Co. 
142  Ga.  308,  82  S.  E.  887;  Scott  v.  Glover, 
7  Ga.  App.  182,  66  S.  E.  380;  Spiers  v.  Hub- 
bard, 12  Ga.  App.  676,  78  S.  E.  136;  Wilson 
V.  Owen,  91  S.  E.  233, 

Idaho.— Pe&ae  v.  Teller  Corp.  22  Idaho  807, 

128  Pac.  981. 

Illinois. — Edward  Thompson  Co.  v.  CoIHns, 
151  111.  App.  545. 

Indianfi. — Quality  Clothes  Shop  v.  Keeney, 
57  Ind.  App,  500,  106  N.  E.  541;  Reeves  v. 
Miller,  91  N.  E.  812. 

Michigan. — Atkinson  ▼.  Japink,  186  Mich. 
335,  152  N.  W.  1079. 

Minnesota. — Skoog  v.  Mayer  Bros.  Co.  122 
Minn.  209,  142  N.  W.  193;  C.  W.  Raymond 
Co.  V.  Kahn,  124  Minn.  426,  145  N.  W.  164, 
51  L.R.A.(N.S.)  251;  Chase  v.  Kelly,  125 
Minn.  317,  146  N.  W.  1113,  L.R.A.1916A  912. 

Mississippi.— Kerl  v.  Smith,  96  Miss.  827, 
51  So.  3. 

Xehraska. — Mathews  Piano  Co.  v.  Markle, 
86  Neb.  123,  124  N.  W.  1129. 

New  York. — ^Moneyweight  Scale  Co.  v. 
Mehling,  69  Misc.  331,  125  N.  Y.  S.  532 ;  Nel- 
•son  V.  Gibson,  143  App.  Div.  894,  129  N.  Y. 
S.  702;  Shipley  Constr.  etc.  Co.  v.  Mager, 
165  App.  Div.  866,  150  N.  Y.  S.  969;  York 
Mfg.  Co.  V.  Mager,  166  App.  Div.  872,  150 
X.  Y.  S.  973 ;  Avery  v.  Chapman,  127  N.  Y. 
S.  721;  Pels  v.  David  M.  Oltarsh  Iron  Works, 

129  N.  Y.  S.  371. 

yorth  Carolina. — Standard  Dry  Kiln  Co.  v. 
Ellington,  90  S.  E.  564. 

Oregon. — Thienes  v.  Francis,  69  Ore.  171, 
134  Pac.  1195,  138  Pac.  845;  Francis  v. 
Bohart,  76  Ore.  1,  143  Pac.  920,  147  Pac. 
755,  L.R.A.1916A  922. 

Pennsylvania. — McMillan  v.  Davis,  54  Pa. 
Super.  Ct.  154. 

South  Carolina. — Rice  v.  Hampton,  106  S. 
C.  237,  91  S.  E.  5. 

South  Dakota.— SiovLX  Falls  Adjustment 
Co.  V.  Aikens,  32  S.  D.  154,  142  N.  W.  651. 
Ann.  Cas.  1917I>— 30. 


Utah. — I.  X.  L.  Stores  ▼.  Moon,  162  Pac. 
622. 

Washington. — ^Ramey  v.  Smith,  56  Wash. 
604,  106  Pac.  160;  Winton  Carriage  Co.  v. 
Broadway  Automobile  Co.  65  Wash.  650,  118 
Pac.  817,  37  L.R.A.(N.S.)  71;  Stewart,  etc. 
Drug  Co.  V.  Ross,  74  Wash.  401,  133  Pac. 
577;  Edward  Thompson  Co.  v.  Murphine,  79 
Wash.  672,  140  Pac.  1073;  Carabin  v.  Wil- 
helm,  87  Wash.  52,  151  Pac.  87;  Filers  Music 
House  V.  Douglass,  90  Wash.  683,  156  Pac. 
937,  L.R.A.1916E  613.  And  see  the  reported 
case. 

In  Filers  Music  House  v.  Douglass,  90 
Wash.  683,  156  Pac.  937,  L.R.A.1916F.  613, 
wherein  it  appeared  that  the  seller  unaer  a 
conditional  sale  contract  brought  suit  to 
recover  part  of  the  purchase  price,  the  court 
stated  the  general  rule  as  follows:  "In  this 
state  it  is  well  settled  that  under  a  condi- 
tional sale  contract  the  title  to  the  article 
sold  remains  in  the  vendor,  and  on  breach  of 
the  contract  by  the  purchaser  the  seller  has 
a  choice  of  remedies.  He  may  disaffirm  the 
contract  and  retake  the  chattel,  or  he  may 
treat  the  transaction  as  an  absolute  sale  and 
sue  on  the  contract.  He  cannot  do  both; 
these  remedies  are  inconsistent.  To  proceed 
by  one  remedy  constitutes  an  election  which 
is  final  and  irrevocable.  .  .  .  ^It  is  not, 
however,  the  judgment  which  may  be  ob- 
tained, but  the  commencement  of  a  suit  to 
enforce  a  coexisting,  inconsistent  remedy  in  a 
court  having  jurisdiction,  which  constitutes 
the  decisive  act  and  makes  the  election 
binding.' " 

The  rule  seems  to  be  the  same,  even  though 
there  is  no  stipulation  in  the  contract  de- 
claring the  whole  debt  due  in  case  of  default. 
Spiers  v.  Hubbard,  12  Ga.  App.  676,  78  S.  E. 
136. 

Application  of  Rule. 

The  vendor  having  an  election  on  the 
breach  of  a  conditional  sale  contract  to  retake 
the  goods  or  to  sue  for  the  price  cannot 
pursue  both  courses,  and  the  election  to  as- 
sert either  right  operates  as  an  abandonment 
of  the  other.  In  re  Norton,  181  Fed.  901; 
In  re  Levin,  220  Fed.  451,  136  C.  C.  A.  279; 
Muncy  v.  Brain,  158  Cal.  300,  110  Pac.  945; 
Waltz  V.  Silveria,  25  Cal.  App.  717,  145  Pac. 
169;  Vcnable  v.  Young,  137  Ga.  375,  73  S.  E. 
633;  Purdy  v.  Dunn  Machinery  Co.  142  Ga. 
308,  82  S.  E.  887;  Pease  v.  Teller  Corp.  22 
Idaho  807,  128  Pac.  981;  Reeves  v.  Miller 
(Ind.)  91  N.  E.  812;  Skoog  v.  Mayer  Bros. 
Co.  122  Minn.  209,  142  N.  W.  193;  C.  W. 
Raymond  Co.  v.  Kahn,  124  Minn.  426,  145 
N.  W.  164,  51  L.R.A.(N.S.)  251;  Mathews 
Piano  Co.  v.  Markle,  86  Neb.  123,  124  N.  W. 
1129;  Francis  v.  Bohart,  76  Ore.  1,  143  Pac. 
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020,  147  Pac.  755,  L.K.A.1916A  922;  Rice  v. 
Hampton,  lOG  S.  C.  237,  91  S.  E.  5;  I.  X.  L. 
Stores  V.  Moon  (Utah)  162  Pac.  622;  Ramey 
V.  Smith,  56  Wash,  604,  106  Pac.  160;  Win- 
ton  Motor  Carriage  Co.  v.  Broadway  Auto- 
mobile Co.  05  Wash.  650,  118  Pac.  817,  37 
L.R.A.(N.S.)  71;  Stewart,  etc.  Drug  Co.  v. 
Reed,  74  W^ush.  401,  133  Pac.  577;  Eilers 
Music  House  v.  Douglass,  90  Wash.  683,  156 
Pac.  937,  L.R.A.1916E  613.  Thus  after  the 
seller  has  repossessed  himself  of  the  property 
he  cannot  prove  his  debt  against  the  estate 
of  the  buyer  in  bankruptcy  for  the  remaining 
unpaid  notes.  In  re  Norton,  181  Fed.  901 
(rule  in  Pennsylvania).  So  where  a  seller 
filed  a  mechanic's  lien  against  the  premises 
containing  his  property  which  he  sold  condi- 
tionally, and  thereafter  an  involuntary  peti- 
tion in  bankruptcy  was  filed  against  the 
vendee,  it  was  held,  in  reclamation  proceed- 
ings by  the  seller,  that  he  had  lost  his  right 
to  retake  the  property,  as  his  claim  of  title 
was  inconsistent  with  his  claim  of  a  lien. 
In  re  Levin,  220  Fed.  451,  136  C.  C.  A.  279. 
Compare  Arctic  Ice  Mach.  Co.  v.  Armstrong 
County  Trust  Co.  192  Fed.  114,  112  C.  C.  A. 
458. 

However,  where  the  vendor  of  goods  condi- 
tionally sold  brought  a  suit  for  the  purchase 
price,  but  did  not  prosecute  it  to  judgment, 
it  was  held  in  a  subsequent  action  in  con- 
version instituted  by  the  vendor  that  the 
plaintiff  by  his  former  action  did  not  waive 
the  right  to  sue  for  the  property.  Twentieth 
Century  Machinery  Co.  v.  Excelsior  Springs 
Mineral  Water,  etc.  Co.  (Mo.)  171  S.  W. 
944,  wherein  the  court  said:  "This  rule  may 
be  accepted  with  the  qualification  that  the 
mere  prosecution  of  a  suit  against  the  con- 
ditional vendee  for  the  purchase  price  is  not 
such  an  election  of  remedies  as  will  amount 
to  a  waiver  of  title.  The  reservation  in  a 
contract  of  sale,  of  title  in  the  vendor  until 
payment  of  the  price  is  in  the  nature  of  a 
security  for  the  payment,  and  it  requires 
more  than  a  mere  attempt  to  enforce  the 
collection  of  the  price  after  condition  broken 
to  constitute  a  waiver  of  the  security.  The 
rule  in  cases  of  this  character  is  that  the 
prosecution  of  one  remedial  right  to  judg- 
ment or  decree,  whether  the  judgment  is  for 
or  against  the  plaintiff,  is  a  decisive  act 
which  constitutes  a  conclusive  election,  and 
bars  the  subsequent  prosecution  of  inconsist- 
ent remedial  rights;  but  the  mere  assertion 
in  court  of  one  of  such  rights,  abandoned 
before  the  action  has  proceeded  to  judgment, 
is  not  such  an  election  as  will  deprive  the 
plaintiff  of  the  right  to  invoke  the  opposite 
remedy,  where  it  appears,  as  in  the  instant 
case,  that  the  defendant  suffered  no  impair- 
ment of  any  right  by  reason  of  the  aban- 
rloned  proceeding."     See  also  Utterson  Lum- 


ber Co.  v.  Petrie,  17  Ont.  L.  Rep.  570,  13 
Ont.  W.  Rep.  104;  Canadian  W'esttnghouse 
Co.  V.  Murray  Shoe  Co.  31  Ont.  L.  Rep.  11, 
20  Dominion  L.  Rep.  672. 

It  was  held  in  Moon  v.  Wright,  12  Ga. 
App.  659,  78  S.  E.  141,  that  where  the  pur- 
chase price  was  payable  in  instalments, 
which  were  evidenced  by  the  buyer's  notes, 
the  bringing  of  the  notes  to  judgment  on  the 
default  of  the  buyer  did  not  operate  as  a 
bar  to  a  subsequent  action  by  the  vendor  to 
recover  the  property. 

In  Merle,  etc.  Mfg.  Co.  v.  Hicks,  178  111. 
App.  406,  a  previous  action  in  assumpsit  was 
held  not  to  be  a  bar  to  a  subsequent  action 
of  replevin. 

Where  the  vendee  of  property  conditionally 
sold  expressly  agrees  that  on  his  default  the 
vendor  may  resell  and  apply  the  proceeds  of 
the  sale  on  the  purchase  price  and  that  he 
will  pay  the  balance  of  the  purchase  price 
then  remaining,  it  has  been  held  that  the 
court  will  give  effect  to  such  an  agreement. 
International  Harvester  Co.  v.  Bauer,  82  Ore. 
686,  162  Pac.  856. 

Similarlv  it  has  been  held  that  the  vendor 
may  foreclose  his  contract  in  equity  as  a 
lien  and  hold  the  vendee  liable  for  the  de- 
ficiency if  the  amount  realized  at  the  sale  is 
inadequate.  Ballinger  v.  West  Pub.  Co.  239 
U.  S.  646,  36  S.  Ct.  167,  60  U.  S.  (L.  ed.) 
484,  44  App.  Cas.  (D.  C.)  49,  To  the 
same  effect  see  Fred  W.  Wolf  Co.  v.  Hermann 
Sav.  Bank,  168  Mo.  App.  549,  153  S.  W. 
1094;  Thienes  v.  FrancU,  69  Ore.  171,  134 
Pac.  1195,  138  Pac  845.  And  the  existence 
of  a  statutory  right  to  retake  does  not  im- 
pair the  remedy  in  equity.  Southern  lee, 
etc.  Co.  V.  Alley,  127  Tenn.  173,  154  8.  W. 
636. 

In  the  absence  of  a  forfeiture  clause  either 
express  or  implied  by  virtue  of  which  all 
prior  payments  are  to  be  retained  by  the 
vendor  as  liquidated  damages,  on  retaking 
the  property  he  must  account  to  the  vendee 
for  the  payments  made  to  him.  Quality 
Clothes  Shop  v.  Keeney,  57  Ind.  App.  500. 
106  N.  E.  541. 

Where  a  conditional  sale  agreement  con- 
tained a  provision  allowing  the  seller  in 
ca«e  of  default  to  resell  the  property  and 
hold  the  purchaser  liable  for  the  balance  re- 
maining due  after  the  resale,  it  was  held 
that  the  fact  that  the  vendor  first  hired  the 
property  out  to  another  before  selling  it 
entitled  the  vendee  to  treat  the  contract  as 
rescinded,  since  he  was  entitled  to  have  it 
sold  in  as  good  condition  as  when  it  was 
taken  out  of  his  possession.  North- West 
Thresher  Co.  v.  Bates,  13  West.  L.  Rep. 
(Alberta)  657. 

It  has  been  held  that  where  a  conditional 
sale  is  entered  into,  the  buyer  may  simulta- 
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neously  therewith  and  in  the  same  instru- 
ment mortgage  other  personal  property  as 
additional  security  for  the  purchase  price, 
and  on  the  default  of  the  buyer  to  pay  in 
accordance  with  the  terms  of  the  contracti 
the  vendor  may  replevy  the  property  condi- 
tionally sold.  Mizcll  Live  Stock  Co.  v.  J.  J. 
McCaskill  Co.  59  Fla.  322,  61  So.  547.  And 
under  similar  circumstances  it  has  been  held 
that  the  vendor  may  at  the  same  time  bring 
trover  for  his  own  property  and  foreclose  the 
mortgage  on  the  property  of  the  vendee  cov- 
ered by  the  mortgage.  Boseman  v.  Carter, 
IS  Ga.  App.  578/90  S.  E.  101.  But  the  seller 
cannot  foreclose  this  instrument  as  a  mort- 
gage on  the  entire  property.  The  parties  can- 
not stipulate  to  make  the  instrument  both 
retain  title  and  not  retain  title  to  the  same 
property.  Wynn  v.  Tyner,  139  Ga.  765,  78 
iS.  E.  185;  Bacon  v.  Uanesley  (Ga.)  90  S.  £. 
1033.  See. also  Rice  v.  Hampton,  106  S.  C. 
237,  91  S.  E.  5.  Where  the  seller  of  prop- 
erty conditionally  sc»ld,  holds  a  note  of  the 
vendee  together  with  a  mortgage  on  the 
vendee's  projierty  he  may  sue  out  an  attach- 
ment for  the  purchase  money  on  the  default 
of  the  buyer,  instead  of  pursuing  the  other 
remedies  available  to  him;  but  to  perfect  the 
attachment,  he  must  file  and  record  a  recon- 
veyance to  the  conditional  vendee.  Owens  v. 
Parker,  8  Ga.  App.  221,  68  S.  E.  1009;  Wil- 
son V.  Owen  (Ga. )  91  S.  E.  233. 

Where  on  the  default  of  the  vendee  under 
a  conditional  sale  the  parties  arrange  for 
terms  of  payment  different  from  those  orig- 
inally entered  into,  that  does  not  operate  9i» 
a  waiver  of  the  reservation  of  title.  Hollen- 
berg  Music  Co.  v.  Bankston,  107  Ark.  337, 
154  S.  W.  1139.  The  taking  of  additional 
security  by  the  seller  on  the  buyer's  default 
does  not  operate  as  an  election  to  divest  the 
seller  of  his  retained  title.  McDonald  Auto- 
mobile Co.  V.  Bicknell,  129  Tenn.  493,  Ann. 
Cas.  1916A  266,  167  S.  W.  108. 

A  refusal  by  the  vendee  to  accept  the 
goods  conditionally  sold  to  him  does  not 
affect  the  right  of  the  seller  to  sue  for  the 
purchase  price.  Port  Huron  Machinery  Co. 
V.  Hurto,  154  la.  435,  135  N.  W.  31. 

In  Maine  it  has  been  held  that  under  a 
statute  (Rev.  St.  §  113)  which  makes  prop- 
erty sold  conditionally  subject  to  redemption 
and  permits  foreclosure  of  conditional  sale 
contracts  as  chattel  mortgages,  the  vendor  on 
the  default  of  the  buyer  may  sue  for  the 
debt,  and  also  enforce  his  lien  at  the  samo 
time.  Arthur  £.  Guth  Piano  Co.  v.  Adams, 
114   Me.    390,    96    Atl.    722;    Westinghouse 
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Electric,  etc.  Co.  v.  Auburn,  etc.  R.  Co.  106 
Me.  349,  76  Atl.  897. 

In  Connecticut  under  the  provisions  of  the 
sales  Act  (Public  Acts  1907,  ch.  212)  an 
unpaid  seller  in  possession  of  the  goods  may 
maintain  an  action  for  the  price,  if  the  prop- 
erty cannot  readily  be  resold  at  a  reasonable 
price.  United  Machinery  Co.  v.  Etzel,  89 
Conn.  336,  94  Atl.  356. 

In  Nev>  York  the  general  rule  obtains  that 
by  electing  to  declare  the  entire  price  due  on 
a  failure  to  pay  an  instalment  and  suing 
therefor  the  seller  loses  the  right  to  retake 
the  goods.  Shipley  Constr.  etc.  Co.  v.  Mager, 
165  App.  Div.  866,  150  N.  Y.  S.  969.  But 
an  action  on  one  instalment  note  is  not  an 
election.  Ratchford  v.  Cayuga  County  Cold 
Storage,  etc.  Co.  159  App.  Div.  525,  145  X. 
Y.  S.  83.  In  that  jurisdiction  a  statute 
(Personal  Property  Law,  §  65)  regulates  the 
taking  of  possession  by  a  vendor  on  condi- 
tion. It  provides  that  the  property  when 
retaken  shall  be  held  for  thirty  days  subject 
to  a  right  of  the  buyer  to  redeem  it,  and 
within  thirty  days  after  the  expiration  of 
that  period  shall  be  sold  at  public  auction. 
If  the  property  is  not  sold  within  the  time 
limited  the  buyer  may  recover  the  amount,  if 
any,  paid  by  him  under  the  contract.  •  A 
waiver  in  the  contract  of  the  statutory  con- 
ditions is  invalid.  Adler  v.  Weis,  etc.  Co. 
218  N.  Y.  295,  112  N.  E.  1049;  Hurley  v. 
Allman  Gas  Engine,  etc.  Co.  144  App.  Div. 
300,  129  N.  Y.  S.  14.  See  also  Plumiera  v. 
Bricka,  79  Misc.  468,  140  N.  Y.  S.  171. 
Under  another  statute  (Municipal  Court 
Act,  Laws  of  1902,  ch.  580)  a  vendor  of  prop- 
erty conditionally  sold  may,  after  he  recovers 
judgment,  seize  the  same  and  sell  it  under  an 
execution.  Such  a  sale  does  not  constitute  a 
retaking  so  as  to  rescind  the  contract,  but 
is  in  the  nature  of  a  new  remedy  by  way  of 
foreclosure  of  a  lien,  and  does  not  conflict 
with  the  foregoing  provision  of  Personal 
Property  Law.  Crump  v.  Wissner,  163  App. 
Div.  47,  148  N.  Y.  S.  401;  Quattrone  v. 
Simon,  86  Misc.  .357,  147  N.  Y.  S.  448: 
Mathushek,  etc.  Piano  Co.  v.  Weld,  94  Misc. 
282,  158  N.  Y.  S.  169.  And  under  such  a 
seizure  and  sale,  the  buyer  is  not  entitled  to 
recover  any  payments  that  he  may  have  made. 
West  Pub.  Co.  V.  Gluck,  92  Misc.  198,  155  N. 
Y.  S.  514.  An  attempted  seizure  under  a  void 
writ  of  replevin  does  not  preclude  the  vendor 
from  retaking  the  goods  under  the  Personal 
Property  Law.  Mendelson  v.  Irving,  155 
App.  Div.  114,  139  N.  Y.  S.  1065. 
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THE  KING 

V. 

CASEMENT. 

England — ^King's  Bench  Division  and  Court 
of  Criminal  Appeal — July  18,  1916. 

11917']  1  K.  JB.  98. 


Treason  —  Adherence  to  Enemies. 

For  a  citizen  to  visit  a  country  with  which 
his  nation  is  at  war  and  there  endeavor  to 
persuade  prisoners  of  war  to  join  the  enemy's 
forces,  and  to  obtain  from  the  enemy  arms 
and  anmiunition  and  endeavor  to  land  the 
same  in  a  political  division  of  his  own  coun- 
try in  aid  of  a  revolt  there  constitutes  ad- 
hering to  the  enemy  and  giving  him  aid  and 
comfort  within  the  meaning  of  the  Treason 
Act. 

[See  note  at  end  of  this  case.] 

Same. 

It  is  immaterial  to  liability  for  treason  in 
adhering  to  the  enemy  that  the  acts  of  ad- 
herence were  committed  outside  the  realm 
of  the  sovereign  of  the  accused. 

[See  note  at  end  of  this  case.] 

[98]  Trial  at  bar  for  high  treason. 

The  indictment  charged  Sir  Koger  Case- 
ment with  "high  treason  by  adhering  to  the 
King's  enemies  elsewhere  than  in  the  King's 
realm,  to  wit,  in  the  Empire  of  Germany, 
contrary  to  the  Treason  Act,  1351  (26  Edw. 
3,  stat.  5,  c.  2)."l  It  proceeded  to  allege 
that  [99]  "Sir  Roger  Bavid  Casement,  other- 
wise known  as  Sir  Roger  Casement,  Knight, 
on  December  1, 1914,  and  on  divers  other  days 
thereafter .  and  between  that  day  and  April 
21,  1916,  being  then,  to  wit,  on  the  said 
several  days,  a  British  subject,  and  whilst 
on  the  said  several  days  an  open  and  public 
war  was  being  prosecuted  and  carried  on  by 
the  German  Emperor  and  his  subjects  against 
our  Lord  the  King  and  his  subjects,  then  and 
on  the  said  several  days  traitorously  contriv- 
ing and  intending  to  aid  and  assist  the  said 
enemies  of  our  Lord  the  King  against  our 
Lord  the  King  and  his  subjects,  did  traitor- 
ously adhere  to  and  aid  and  comfort  the  said 
enemies  in   parts  beyond  the  seas  without 


this  realm  of  England,  to  wit,  in  the  Empire 
of  Germany." 

Overt  acts  were  alleged,  namely,  on  Decem- 
ber 31,  1914,  and  January  6  and  February 
>  19,  1915,  of  soliciting  and  inciting  and  en- 
deavouring to  persuade  certain  persons  being 
British  subjects  [100]  and  members  of  the 
military  forces  of  the  King  and  being  prison- 
ers of  war  then  imprisoned  at  Limburg  Lahn 
Camp,  in  the  Empire  of  Germany,  to  wit, 
Michael  O'Connor,  John  Richardson,  John 
Cronin,  John  Robinson,  William  Egan,  Daniel 
O'Brien,  James  Wilson,  aijd  others  whose 
names  were  unknown,  to  forsake  their  duty 
and  allegiance  to  the  King  and  to  join  the 
armed  forces  of  his  enemies  and  to  fight 
against  the  King  and  his  subjects  in  the  said 
war.  Also  in  or  about  the  months  of  January 
and  February,  1915,  at  Limburg  Lahn  in  the 
Empire  of  Germany  circulating  and  distribut- 
ing and  causing  and  procuring  to  be  circu" 
lated  and  distributed  to  and  amongst  certain 
persons  being  British  subjects  and  members 
of  the  military  forces  of  the  King  and  being 
prisoners  of  war  imprisoned  at  Limburg  Lahn 
Camp  aforesaid,  to  wit,  Michael  O'Connor, 
John  Robinson,  John  Cronin,  William  Egan, 
Daniel  O'Brien,  James  Wilson,  and  divers 
others  whose  names  were  unknown,  a  certain 
leaflet  to  the  tenor  and  effect  following,  that 
is  to  say: 

"Irishmen  !  Here  is  a  chance  for  you  to 
fight  for  Ireland!  You  have  fought  for  Eng- 
land, your  country^a  hereditary  enemy.  You 
have  fought  for  Belgism  in  England's  inter- 
est, though  it  was  no  more  to  you  than  the 
Fiji  Islands!  Are  you  willing  to  fight  fob 
TOUB  OWN  oouwTBT  with  ft  view  to  securing 
the  national  freedom  of  Ireland? 

"With  the  moral  and  material  assistance 
of  the  German  Crovemment  an  Ibish  Bbioabe 
is  being  formed.  The  object  of  the  Irish 
Brigade  shall  be  to  fight  solely  for  the  oausb 
OF  Ibelaitd  and  under  no  cibcumstances 
shall  it  be  directed  to  any  German  end.  The 
Irish  Brigade  shall  be  formed  and  shall  fight 
under  the  Irish  flag  alone.  The  men  shall 
wear  a  special  distinctively  Irish  uniform,  and 
have  Irish  officers.  The  Irish  Brigade  shall 
be  clothed,  fed,  and  efficiently  equipped  with 
arms  and  anmiunition  by  the  German  Govem- 


iThe  Treason  Act,  1351  (25  Edw.  3,  stat. 
5,  c.  2)  :  "Auxint  prceo  q  dii^ses  opinions 
ount  este  einz  ces  heurcs  qeu  cas,  q&nt  il 
avient  doit  estre  dit  treson,  &  en  quel  cas 
noun,  le  Roi  a  la  requeste  des  Seignrs  &  de 
la  Cde,  ad  fait  declarissement  q  ensuit,  cest 
assavoir ;  q>int  home  fait  compasser  ou  ymagi- 
ner  la  mort  n?e  Seign'  le  Roi,  ma  dame  sa 
cQmpaigne,  ou  de  lour  fitz  primer  &  heir; 
.  .  i  &  si  home  leve  de  guerre  contre  nrc 
dit  Seignr  le  Roi  en  son  Roialme,  ou  soit 
aherdant  as  enemys  rtte  Seignr  le  Roi  en  le 
Roialme,  donant  a  eux  eid  ou  confort  en  son 
Roialme  ou  j^  aillours,  &  de  ceo  i^vablement 


soit  atteint  de  oft  faite  p  gentz  de  lour  con- 
dicion:  .  .  .  et  fait  a  entendre  qen  lea 
cases  suisnomez  doit  estre  ajugge  treson  Q 
sestent  a  n?e  Seignr  le  Roi  &  a  sa  roial 
majeste;  k  de  tiele  ma£!)e  de  treson  la  forfait 
e  des  eschetes  apptient  a  nfe  Seignr  le  Roi, 
si  bien  des  fres  &  tefiz  tenuz  des  aura,  come 
de  lui  meismes     •    .    •    " 

Translation. 

'Item,  whereas  divers  opinions  have  been 
before  this  time  in  what  case  treason  shall  be 
said,  and  in  what  not;  the  King,  at  the  re- 
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ment.  It  will  be  stationed  near  Berlin  and 
be  treated  as  guests  of  the  German  Govern- 
ment. At  the  end  of  the  war  the  German 
Government  undertakes  to  send  each  member 
of  the  brigade  who  may  so  desire  it  to  the 
United  States  of  America  with  necessary 
means  to  land. 

''The  Irishmen  in  America  are  collecting 
money  for  the  brigade. 

"Those  men  who  do  not  join  the  Irish  Brig- 
ade will  be  removed  [101]  from  Limburg  and 
distributed  among  other  camps.  If  interest- 
ed, see  your  company  commanders. 

"Join  the  Irish  Brigade  and  win  Ireland's 
independence! 

''Remember  Bachelor's  Walk! 

"God  save  Ireland!" 
with  intent  to  solicit,  incite,  and  persuade 
the  said  last-mentioned  British  subjects,  be- 
ing Irishmen,  to  forsake  their  duty  and 
allegiance  to  the  King  and  to  aid  and  as- 
sist his  enemies  in  the  prosecution  of  the 
said  war  against  the  King  and  his  sub- 
jects. 

Other  overt  acts  alleged  were — 

(i.)  On  or  about  December  31,  1914,  and 
on  divers  days  thereafter  in  the  months  of 
January  and  February,  1915,  persuading 
and  procuring  certain  persons,  b^^ing  members 
of  the  military  forces  of  the  King,  to  wit, 
Daniel  Julian  Bailey,  one  Quinless,  one  O'Cal- 
laghan,  one  Keogh,  one  Cavanagh,  one  Greer, 
and  one  Scanlan,  and  divers  others,  whose 
names  were  unknown,  to  the  number  of  about 
fifty,  the  said  persons  being  prisoners  of  war 
then  imprisoned  in  Limburg  Lahn  Camp  in 
the  Empire  of  Germany,  to  forsake  their  al- 
legiance to  the  King  and  to  join  the  armed 
forces  of  his  said  enemies  with  a  view  to 
fight  against  the  King  and  his  subjects  in 
the  said  war. 

(ii.)  On  or  about  April  12,  1916,  setting 
forth  from  the  Empire  of  Germany  as  a 
member  of  a  warlike  and  hostile  expedition 
undertaken  and  equipped  by  the  enemies  of 
the  King  having  for  its  object  the  introduc- 
tion into  and  landing  on  the  coast  of  Ireland 
of  arms  and  ammunition  intended  for  use  in 
the  prosecution  of  the  war  by  the  said  ene- 
mies against  the  King  and  his  subjects. 

At  the  conclusion  of  the  evidence  for  the 
prosecution,  counsel  for  the  prisoner  moved 
to  quash  the  indictment. 
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[121]  LoBD  Rkadino,  C.J. — ^A  submission 
has  been  made  to  the  Court  by  the  defence 
that  this  indictment  should  be  quashed  on  the 
ground  that  it  discloses  no  offence  known  to 
the  English  law.  Another  way  of  putting  the 
same  proposition  is  that  the  Court  should  rule, 
according  to  the  contention  of  the  defence, 
that  the  Crown  has  failed  to  prove  an  offence 
in  law.  The  prisoner  is  charged  with  that 
species  of  treason  which  is  known  as  adher- 
ing to  the  King's  enemies.  The  charge  in  the 
indictment  is  the  offence  of  "high  treason 
by  adhering  to  the  King's  enemies  elsewhere 
than  in  the  King's  realm,  to  wit,  in  the  Em- 
pire of  Germany,  contrary  to  the  Treason  Act, 
1351."  The  argument  advanced  and  sup- 
ported by  careful,  well-reasoned,  and  able 
arguments  of  Mr.  Sullivan  and  those  who 
supported  his  contention  is  to  the  effect  that 
adherence  to  the  King's  enemies  without  the 
realm  is  not  an  offence  against  the  statute 
of  Edward  III.,  that  is  to  say,  the  statute 
of  1351.  We  have  had  [122]  the  advantage 
of  elaborate  arguments,  by  no  means  too 
elaborate,  on  behalf  of  the  defence,  and  also 
on  behalf  of  the  Crown  by  the  Attorney-Gen- 
eral; and  although  this  point  has  been  dis- 
cussed many  times  in  the  books  and  decided, 
according  to  our  view,  in  the  most  recent 
case  of  treason.  Rex  v.  Lynch  [1903]  1  K. 
B.  444,  yet  it  merits  careful  examination  by 
this  Court. 

The  argument  is  that  this  Court  must  con- 
strue the  words  of  the  statute  of  1351  and 
must  pay  no  regard  to  any  commentary  that 
may  have  been  made  by  learned  authors,  how- 
ever distinguished,  when  arriving  at  the 
meaning  of  the  words.  That  we  must  inter- 
pret the  words  of  the  statute  is  beyond 
question.  That  we  should  not  be  entitled  to 
do  violence  to  the  words  of  the  statute  may, 
I  think,  also  be  assumed.  But  if  the  words 
of  the  statute  are  not  clear,  and  if  it  be  pos- 
sible to  construe  the  statute  in  two  different 
ways,  then  the  comments  of  great  lawyers, 
masters  of  the  common  law,  during  the  last 
three  or  four  centuries  cannot  be  allowed  by 
this  Court  to  pass  without  the  greatest  regard 
and  consideration. 

The  words  in  question  in  the  statute  25 
Edw.  3  are  these,  paraphrasing  them:  "It 
shall  be  treason  if  a  man  do  levy  war  against 
our  Lord  the  King  in  his  realm  or  be  adherent 


quest  of  the  Lords  and  of  the  Commons,  hath 
made  a  declaration  in  the  manner  as  here- 
after followeth,  that  is  to  say;  When  a  man 
doth  compass  or  imagine  the  death  of  our 
T-iord  the  King,  or  of  our  Lady  his  Queen 
or  of  their  eldest  son  and  heir;  ...  or 
if  a  man  do  levy  war  against  our  Lord  the 
King  in  his  realm,  or  be  adherent  to  the 
King's  enemies  in  his  realm,  giving  to  them 
aid  and  comfort  in  the  realm,  or  elsewhere, 


and  thereof  be  probably  attainted  of  open 
deed  by  the  people  of  their  condition :  .  .  . 
And  it  is  to  be  understood,  that  in  the* cases 
above  rehearsed,  that  ought  to  be  adjudged 
treason  which  extends  to  our  Lord  the  King, 
and  his  royal  majesty:  and  of  such  treason 
the  forfeiture  of  the  escheats  pertaineth  to 
our  Sovereign  Lord,  as  well  of  the  lands 
and  tenements  holden  of  other,  as  of  him- 
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to  the  King's  enemies  in  his  realm,  giving  to 
them  aid  and  comfort  in  the  realm  or  else- 
where." The  contention  is  that  those  words 
"or  elsewhere"  govern  only  the  words  "aid 
and  comfort  in  the  realm"  and  have  no  appli- 
cation to  the  words  "be  adherent  to  the  King's 
enemies  in  his  realm."  As  the  offence  is  that 
of  adhering  to  the  King's  enemies,  if  the 
words  "or  elsewhere"  do  not  apply  to  the 
adhering,  then  the  contention  of  the  defence 
would  be  right.  If,  on  the  other  hand,  the 
Crown's  contention  is  correct  that  those  words 
"or  elsewhere"  do  govern  the  adhering  to  the 
King's  enemies,  then  it  is  plainly  an  offence 
to  adhere  to  the  King's  enemies  by  an  act 
committed  without  the  realm.  In  order  to 
avoid  ambiguity  I  would  add  that  to  consti- 
tute the  offence  for  this  purpose  it  is  not  suffi- 
cient to  show  that  the  aid  and  comfort  have 
been  given  to  enemies  without  the  realm. 
The  act  of  adherence  which  constitutes  the 
charge  must  also  have  been  committed  with- 
out the  realm  for  this  purpose,  because  the 
whole  of  this  indictment  is  based  upon  the 
cffcnce  of  adhering  to  the  King's  enemies 
without  the  realm. 

[123]  Now  I  repeat  what  I  said  during 
the  argument,  that  we  must  construe  these 
words  of  this  statute,  now  some  560  years 
old,  without  reference  to  commas  or  brack- 
ets, but  merely  looking  to  the  language.  The 
history  of  the  law  of  treason  in  this  country 
is  certainly  of  importance  in  considering  the 
statute  of  1351.  It  is  unnecessary  at  this 
time,  and  having  regard  to  the  authorities 
to  which  I  shall  call  attention  in  a  moment, 
to  refer  in  great  detail  to  the  early  law.  But 
I  have  no  hesitation  myself  in  stating  that 
if  a  man  adhere  to  the  King's  enemies  with- 
out the  realm  he  is  committing  the  offence 
of  treason;  and  that  he  is  committing  the 
offence  of  treason  at  common  law,  notwith- 
standing that  the  offence  is  committed  with- 
out the  realm.  We  have  heard  considerable 
argument  to  establish  that  the  common  law 
of  England  never  knew  a  crime  which  was 
not  committed  within  the  territory  of  Eng- 
land, that  is  to  say,  in  ancient  times  of 
course;  and  it  is  said  the  common  law  of 
England  still  obtains  except  in  so  far  as  it 
has  been  altered  by  statute.  There  is  author- 
ity for  the  proposition  which  I  have  stated. 
8ir  Matthew  Hale  in  his  Pleas  of  the  Crown 
(Vol.  1,  p.  169)  says:  "Touching  the  trial  of 
foreign  treason,  viz.,  adhering  to  the  King's 
enemies,  as  also  for  compassing  the  King's 
death*  without  the  kingdom  at  this  day,  the 
statutes  [«tc]  of  35  Hen.  8,  c.  2,  hath  suffi- 
ciently provided  for  it;"  then  follows  a  pas- 
sage upon  which  I  lay  special  stress:  "But 
at  common  law  he  might  have  been  indicted  in 
any  county  of  England,  and  especially  where 
the  offender's  lands  lie,  if  he  have  any."  In 
support  of  that  reference  is  made  to  a  case 


in  the  fifth  year  of  the  reign  of  Richard  IJ. 
which  is  to  be  found  in  Fitzherbert's  Abridg- 
ment. (Fitzh.  Abr.  Trial,  s.  54.)  The  sub- 
stance of  it — ^I  am  not  quoting  the  exact 
words — ^is  that  the  then  King's  Attorney 
stated  to  the  Court,  and  apparently,  so  far  as 
one  can  judge  from  the  report,  without  any 
contradiction  by  the  Court,  and  so  far  as 
I  know  without  any  contradiction  to  be  found 
in  any  book  up  to  this  very  day,  that  that 
was  the  law,  and  it  was  adopted  as  the  law 
by  Sir  Matthew  Hale  in  the  passage  which 
I  have  read.  I  am  prepared  to  concede  that 
if  the  statute  were  unambiguous  in  its  terms 
we  ought  to  construe  its  language  without 
reference  to  the  fact  that  it  happens  to  be 
declaratory  of  the  common  law;  but  it  is 
a  matter  not  lightly  to  be  [124]  passed  by 
that  the  common  law  before  this  statute  was, 
in  my  opinion,  as  I  have  stated  it.  It  has 
been  said  more  than  once  (3  Inst.  1,  note; 
Sindercome's  Case  (1657)  6  Cobb.  St.  Tr. 
848;  Bellew's  Case  (1672)  1  Vent.  254,  note: 
Reg.  V.  Smith  O'Brien  (1849)  7  St.  Tr.  (X. 
S.)  349,  per  Blackbume,  C.  J.,  of  Ireland), 
that  this  statute  of  1351  was  declaratory  of 
the  common  law.  There  is  no  doubt  that  at 
that  time  there  was  great  agitation  amongst 
the  subjects  of  the  King  because  of  the  fear  of 
the  consequence  of  being  charged  with  trea- 
son, which  was  a  crime  at  that  time  so  vague, 
or  thought  to  be  so  vague,  that  those  who 
might  be  charged  with  it  were  apprehensive 
of  the  consequences;  and  the  result  was  that 
on  petition  to  Parliament  the  statute  then 
became  law  and  received  the  assent  of  the 
Eling  in  ths  words  to  which  I  have  referred. 

Now  from  the  year  1351  until  the  thirty- 
fifth  year  of  the  reign  of  Henry  VIII.  there 
is  little  to  assist  us;  but  in  the  reign  of 
Henry  VIII.  a  statute  was  passed  which  in 
my  view  is  of  importance  in  this  connection. 
The  statute  is  entitled  "An  Acte  concerningc 
the  triall  of  treasons  c5mytted  out  of  tlie 
Kinge  Majesties  domynions."  It  recites — 
again  I  am  paraphrasing  the  language — that 
doubts  and  questions  had  arisen  as  to  the 
trial  of  treasons  and  misprisions  of  treasons 
committed  abroad.  It  is  worth  noting  that 
the  doubts  had  not  arisen  as  to  whether 
the  act,  if  committed  abroad,  would  amount 
to  treason,  but  only  as  to  the  trial.  Then 
the  statute  proceeds:  "Be  it  enacted,"  &c., 
"that  all  manner  of  offences  being  alredye 
made  or  declared,  or  hereafter  to  be  made 
or  declared  by  any  the  lawes  and  statute 
of  this  Realme,  to  be  treasons  .  .  .  and 
done  ppetrated  or  cStnytted  or  hereafter  to  be 
done  ppetrate  or  comitted  by  anye  j^son  or 
j)sons  out  of  this  Realme  of  Englande,  shalbe 
from  hensforth  inquired  of  herd  and  deter- 
myned  before  the  King<  Justice  ofhisBenche 
for  plees  to  be  holdcn  before  himselfe,"  that 
is  the  King's  Bench,  and  also  as  an  alterna- 
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tixe  by  commissioners  where   a  commission 
is  appointed.    Now  that  statute  assumes  that 
the  offence  of  treason  can  be  committed  with- 
out the  realm ;  and  it  prescribes  in  respect  of 
all  such  offences  as  have  already  been  declared 
the  mode  of  procedure,  or  rather  the  venue 
of  the  trial.    The  statute  shows  plainly  that 
the  offence  existed.    From  that  time  the  stat- 
ute has  regulated  the  trial  of  offences  without 
the  realm.     It  is  by  virtue  of  that  statute 
and    subsequent   statutes,    [125]   which   have 
really  done  nothing  more  than  provide  that 
the  counties  of  London  and  Middlesex  shall 
be  one  county  for  this  purpose,  that  the  ju- 
risdiction  of   this   CJourt   is   derived.     It    is 
because  we  are  sitting  as  judges  of  the  King's 
Bench  that  we  become  the  judges  to  try  this 
case,  for  the  reason  that,  if  it  is  a  treason 
committed  without  the  realm,  the  venue  is 
prescribed  by  this  statute  of  Henry  VIII.  as 
of    the    King's    justices    ''where    the    saide 
Benche  shall  aytt  and  be  kepte."    That  stat- 
ute of  Henry   VIII.   at  least   shows  clearly 
what  the  law  was  at  the  time  it  was  passed, 
and  is,  to  my  mind,  authority  for  this  prop- 
osition, that  there  was  the  offence  of  treason 
without  the  realm;   and  further,  quite  con- 
sistently with  the  reading  which  the  Crown 
wishes   to   give   to   the    statute   of    1351,    it 
would    apply    to    the    offence    of    adhering 
to   the   King's   enemies   without   the   realm. 
The  doubts  that  have  arisen  from  beginning 
to   end,    so    far    as    we    have   been    able    to 
trace  in  looking  through  the  various  books 
to  which  we  have  had  access  and  to  which 
our  attention  has  been  called,  are  never  as 
to  the  offence,  but  only  as  to  the  venue.    This 
was  the  whole  difficultv  which  arone,  as  wan 
pointed   out   by   learned    authors,   and   more 
especially  in  Hawkins's  Pleas  of  the  Crown, 
(Hawk.  P.  C.  bk.  2,  ch.  25,  s.  48,  vol  4,  p.  22 
(Leach);  vol.  2,  p.  306   (Curwood)),  where 
this  matter  is  dealt  with   in  passages  that 
have  been  read  and  of  which  I  will  only  read 
one   short  passage  now.     There  the  learned 
author  says  ''It  seems  to  have  been  a  great 
doubt  before  the  making  of  the  statute  of 
35  Hen.  8,  c.  2,  in  what  manner  and  in  what 
place  high   treason   done   out   of   the   realm 
was  to  be  tried."     There  is  not  the  faintest 
suggestion   that   the   offence   did   not   exist, 
but  only  a  doubt  as  to  the  manner  and  place 
of  trial.    "For  some  seem  to  have  holden  that 
it  was  triable  only  upon  an  appeal   before 
the  Constable  and  Marshal;   others,  that  it 
might  be  tried  upon   an   indictment,  laying 
the  offence   in   any  county   where  the   King 
pleased;   and  others,  that  it  was  triable  by 
way  of  indictment  in  that  county  only  where- 
in the  offender  had  lands;  but  surely  it  can- 
not reasonably  be  doubted,  but  that  it  was 
triable  some  way  or  other;  for  it  cannot  be 
imagined  that  an  offence  of  such  dangerous 
consequence,   and  expressly  within  the  pur- 


view of  25  Edw.  3,  should  be  wholly  dispun- 
ishable, as  it  must  have  been,  if  it  were  no 
way  triable."  I  am  content  to  adopt  every 
word  of  that  language  [126]  of  that  great 
master  of  the  law  and  also  of  Sir  Matthew 
Hale,  whom  I  have  just  quoted.  The  only 
observation  I  wish  to  make  upon  it  is  that 
the  defence  would  say,  as  Mr.  Sullivan  point- 
ed out,  and,  I  think,  rightly,  that  it  does  not 
follow  that  this  meaning  must  be  given  to  the 
words  now  under  discussion  because,  it  is 
said,  there  were  other  offences  of  treason 
without  the  realm.  But  equally  it  must  be 
observed  that  the  learned  author  suggests  no 
exception  to  the  general  statement,  and  there 
is  nothing  which  would  support  an  exception 
being  made  save  the  interpretation  of  the 
statute  contended  for  by  the  defence.  I  can 
find  no  justification  for  doubting  that  these 
learned  authors  meant  their  language  to  ap- 
ply equally  to  a  case  of  adhering  to  the  King's 
enemies  without  the  realm  as  to  any  other 
kind  of  offence  of  treason  without  the  realm. 

Now  I  will  not  read  again  the  passages  in 
Coke's  Institutes,  but  they  contain  (3  Inst. 
10,  11)  a  statement  of  the  law  which  is  plain 
in  its  terms  and  which  Mr,  Sullivan  quite 
frankly  stated  was  an  authority  against 
him,  if  the  Court  accepted  it  as  an  authority. 

Then  coming  to  later  days  there  are  passages 
in  Mulcahy  v.  Reg.  L.  R.  3  H.  L.  306,  318,  in 
which  Willes,  J.,  in  giving  to  the  House  of 
Lords  not  only  his  opinion  but  the  opinion  of 
all  the  judges  on  the  law  relating  to  treason, 
adopted  the  construction  of  the  words  of  the 
statute  of  1351  that  the  offence  is  committed 
if  a  person  be  adherent  to  the  King's  enemies 
in  his  realm  or  elsewhere.  He  leaves  out  the 
words  which  have  given  rise  to  this  discus- 
sion, i.  e.,  "giving  them  aid  and  comfort." 
These  views  were  adopted  by  the  House  of 
Lords.  It  is  right  here  again  to  say  that 
Mr.  Sullivan  pointed  out,  and  again  I  say  in 
my  judgment  accurately,  that  these  observa- 
tions of  Willes,  J.  were  by  the  way;  but 
nevertheless  they  were  the  considered  opinion 
of  the  judges  given  to  the  House  of  Lords, 
and  the  House  of  Lords  did  not  dissent  from 
any  one  of  the  views  expressed. 

Then  at  last  we  come  to  the  decision  in 
Rex  V.  Lynch  [1903]  1  K.  B.  444.  There 
the  same  argument  was  advanced  by  the  de- 
fence that  has  been  put  forward  before  us, 
and  it  was  persisted  in  and  elaborately  ar- 
gued. The  Court  there  came  to  the  conclu- 
sion that  the  defendant's  contention  was 
wrong,  and,  although  it  gave  no  judgment,  the 
then  [127]  Lord  Chief  Justice  proceeded  to 
sum  up  and  directed  the  jury  as  if  the  offence 
had  been  committed.  Lynch  was  convicted 
by  the  jury.  If  the  argument  of  the  defence 
in  the  present  case  is  right.  Lynch  never 
should  have  been  convicted,  and  the  Court 
ought  to  have  ruled  that  no  offence  had  been 
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disclosed  either  by  the  evidence  or  in  the  in- 
dictment. The  Court  did  not  so  rule,  but  on 
the  contrary  directed  the  jury  upon  the  as- 
sumption that  the  offence  was  disclosed  if  the 
jury  took  a  particular  view  of  the  facts. 

That  is  a  strong  current  of  authority.  I 
will  not  pass  over  the  case  in  Dyer  (Dyer, 
131b)  to  which  our  attention  was  called  and 
upon  which  Mr.  Sullivan  placed  much  reliance. 
His  argument  was  that  on  examination  that 
case  shows  that  there  was  no  such  offence 
cognizable  by  the  common  law  as  treason  out 
of  the  realm;  indeed  he  went  further  and  ar- 
gued that  no  such  offence  was  known  to  the 
law  at  all,  because  no  means  had  been  found 
of  trying  the  offence  until  the  statute  35 
Hen.  8,  c.  2.  But  a  consideration  of  the  case 
in  Dyer  (Dyer,  131b)  shows  that  it  is  not  a 
judgment  at  all;  it  is  a  memorandum  of  the  # 
judges  and  the  King's  Serjeants,  some  doubt 
having  arisen  as  to  whether  a  statute  of  1  & 
2  Ph.  &  Mar.  had  repealed  the  statute  of  35 
Hen.  8,  c.  2,  in  so  far  as  that  statute  declared 
that  treasons  without  the  realm  should  be 
tried  by  the  judges  of  the  King's  Bench.  In 
the  result  they  came  to  the  conclusion  that 
the  statute  of  Henry  VIII.  was  not  repealed. 
Reliance  was  placed  before  us  upon  the  words 
"because  no  offence  of  treason  committed  out 
of  the  realm  was  triable  here  by  the  course 
of  common  law."  The  obvious  comment  is 
that  the  words  assumed  that  there  was  an 
offence  of  treason  committed  out  of  the  realm. 
The  difficulty  was  that  it  was  not  known 
how  it  was  triable  by  the  course  of  the  com- 
mon law.  All  that  was  done  by  the  judges 
and  the  Master  of  the  Bolls  there  assembled 
was  to  declare  the  effect  of  this  statute  1  &  2 
Ph.  &  Mar.  The  question  which  has  been  ar- 
gued before  us  was  not  raised.  On  the  con- 
trary it  was  assumed  that  there  was  such 
an  offence  as  treason  without  the  realm.  The 
■difficulty,  which  one  finds  running  through 
<!enturies  of  our  law,  is  as  to  the  procedure 
when  there  was  treason  without  the  realm — 
that  is,  as  to  the  venue  of  the  trial. 

Our  attention  was  called  bv  the  learned  At- 
torney-General  to  [128]  a  series  of  cases  of 
which  I  only  propose  to  refer  to  three  and  to 
rely  only  upon  one.  First  there  was  the  case 
of  Lord  Wentworth,  Grymston,  and  Cham- 
berleyn  (Unreported:  Baga  de  Secretis,  K. 
B.  1  Eliz.  Pouch  38,  in  the  Public  Record 
Office.)  The  indictment  there,  we  are  told  by 
the  Attorney -General,  was  for  an  offence 
committed  in  Calais.  Lord  Wentworth  ap- 
parently was  sent  to  the  House  of  Lords  to 
be  tried;  Grymston  was  acquitted;  Cham- 
ber leyn  was  convicted.  I  find  it  difficult  to 
take  that  case  as  an  authority.  Indeed  I  do 
not  think  we  can  regard  it  as  one  because  it 
was  tried  in  the  year  1558,  and  according 
to  the  indictment  it  seems  clear  that  the 
offence  was  laid  treating  Calais  as  within  the 


King's  dominions.  Consequently  in  my  judg- 
ment that  case  does  not  help  us.  The  next 
case  he  cited  was  the  Duke  of  Wharton's  Case 
(Unreported:  Baga  de  Secretis,  Trin.  2  Geo, 
2,  K.  B.  8/67,  in  the  Public  Record  Office), 
which  was  tried  in  the  year  1729.  Then*, 
according  to  the  statement  made  from  investi- 
gation of  the  indictment  and  the  record,  the 
offence  was  of  adhering  to  the  King's  enemies 
in  Spain.  The  overt  acts  show  the  offenci' 
of  adhering  committed  in  Spain  and  the  aid 
and  comfort  given  in  Spain;  so  that  the  com- 
plete offence  of  treason  without  the  realm 
was  there  charged.  The  Duke  of  Wharton 
did  not  appear  and  was  outlawed.  That  case 
assumes  that  by  the  law  of  England  he  had 
committed  the  offence.  It  is  to  be  observed 
that  the  defendant  did  not  appear  and  did  not 
put  his  case  before  the  Court,  and  therefore 
the  case  has  not  the  full  authority  which 
would  be  given  to  a  case  in  which  the  de- 
fence raised  the  point  under  discussion.  The 
third  case  was  that  of  William  Cundell, 
tried  in  the  year  1812,  of  which  the  record 
is  extant,  but  of  which  there  is  no  report  ex- 
cept in  the  Newgate  Calendar.  (Vol.  4,  p. 
62.)  It  was  a  case  of  adhering  without  the 
realm  to  the  King's  enemies  and  giving  them 
aid  and  comfort  there.  The  case  was  tried. 
The  persons  were  within  the  jurisdiction  of 
this  Court  and  sentence  was  pronounced. 
Therefore  in  the  year  1812  there  is  distinct 
authority  for  saying  that  it  is  an  offence  to 
adhere  without  the  realm  to  the  King's  ene- 
mies. It  was  the  case  of  persons  who  were 
confined  in  the  Isle  of  France  and  who  had 
there  forsaken  their  allegiance  to  the  King 
and  transferred  it  to  the  French.  In  [129] 
view  of  that  judgment  it  cannot  be  said 
that  there  is  no  authority  to  be  found  in  our 
books  for  the  proposition  advanced  by  the 
Crown  until  the  authority  of  Rex.  v.  Lynch, 
[1903]    1   K.   B.   444. 

I  do  not  propose  to  go  further  through  the 
various  authorities.  I  have  called  attention 
to  the  most  important  of  them.  I  come  to 
the  conclusion  that  the  offence,  if  proved  in 
fact,  has  been  committed  in  law.  We  are 
merely  considering  now  the  case  upon  the  as- 
sumption that  the  facts  prove  it.  The  argu- 
ment of  the  defence  is  put  forward  on  the  ba- 
sis that  no  offence  is  made  out  in  law.  The 
result  of  the  argument  upon  this  motion  is 
that  in  my  judgment  the  words  "giving  to 
them  aid  and  comfort"  may  be  read  as  a 
parenthesis;  yet  I  do  not  confine  the  applica- 
tion of  the  words  "or  elsewhere"  to  that 
parenthesis;  I  think  they  apply  just  as  much 
to  the  parenthesis  as  to  the  words  which 
precede  it.  My  view  is,  although  it  is  not 
necessary  to  state  it  for  the  purposes  of  this 
case,  that  the  words  "or  elsewhere"  govern 
both  limbs  of  the  sentence — both  the  adher- 
ing to  the  King's  enemies  and  the  aid  and 
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comfort  to  the  King's  enemies — and  that  it 
is  an  offence  to  adhere  within  the  realm  or 
without  the  realm  to  the  King's  enemies,  and 
it  is  equally  an  offence  to  adhere  within  the 
realm  to  the  King's  enemies  by  giving  them 
aid  and  comfort  without  the  realm. 

For  these  reasons  I  am  of  opinion,  not- 
withstanding the  learned  and  able  arguments 
that  have  been  addressed  to  us,  that  the  point 
fails  and  that  the  motion  to  quash  the  in- 
dictment must  be  refused. 

AvoRY,  J. — I  agree  that  this  objection  fails 
whether  it  be  regarded  as  an  objection  to 
the  indictment  that  it  discloses  no  offence 
upon  the  face  of  it,  or  whether  it  be  regarded 
as  an  objection  that  there  is  no  evidence  to 
go  to  the  jury  of  an  offence  committed  with- 
in the  meaning  of  the  statute  of  Edward 
III. 

It  would,  in  my  opinion,  be  sufficient  in  this 
Court  to  say  that  the  point  which  has  been 
argued  before  us  so  strenuously  and  with  so 
much  learning  has  been  already  decided  by 
this  Court  in  Rex  v.  Lynch,  but,  having  re- 
gard to  the  criticisms  which  have  been  passed 
upon  that  case,  I  think  it  right  to  add  my 
own  reasons  for  coming  to  the  same  conclu- 
sion as  that  which  has  been  expressed  by  my 
I^rd  Chief  Justice. 

[130]  First  of  all,  it  is  not  right  to  say 
that  the  point  was  not  in  fact  decided  in 
Rex  V.  Lynch,  [1903]  1  K.  B.  444.  While 
it  is  true  that  no  formal  judgment  was  pro- 
nounced on  the  objection,  it  will  be  found 
by  reference  to  the  report  of  the  case  in 
The  Times  Law  Reports,  19  Times  L.  Rep. 
16.3,  173,  that  the  Lord  Chief  Justice  stopped 
the  Attorney-General  in  his  reply  to  the  argu- 
ment and  said  that  the  Court  was  satisfied 
upon  the  point  and  that  unless  he  desired 
to  cite  any  further  authorities  they  did  not 
wish  to  hear  him  further.  That  was  in  fact 
a  decision  that  the  point  taken  was  a  bad 
one.  But  further,  and  beyond  the  fact,  to 
which  allusion  has  been  made,  that  the  pris- 
oner in  that  case  could  not  have  been  con- 
victed unless  the  point  was  decided  against 
him,  it  will  also  be  found  in  the  same  report, 
19  Times  L.  Rep.  178,  179,  that  towards 
the  close  of  his  summing-up  the  learned 
Lord  Chief  Justice  said  "that  the  charge 
against  the  prisoner  was  that  of  aiding 
the  King's  enemies;  and  he  had  already 
told  them  that  the  facts  which  bad  been 
laid  before  them  amounted  to  aiding  the 
King's  enemies,  and  that,  wherever  it  was 
done,  this  was  an  offence  in  respect  of  which, 
if  proved,  the  prisoner  ought  to  be  found 
guilty  under  the  indictment."  So  that  there 
was  an  express  direction  in  terms  in  that 
case  to  the  jury  that  wherever  the  acts  were 
done  of  adherence  to  the  King's  enemies,  that 
was  an  offence  within  the  meaning  of  the 
statute. 


It  is  also  clear  that  the  Court  must  inter- 
pret this  statute  of  Edward  III.  in  the  light 
of  the  fact  that  it  has  been  decided  to  be  an 
Act  declaratory  of  the  common  law.  I  can- 
not doubt  that  before  the  statute  it  was  trea- 
son in  a  British  subject  to  join  the  forces  of 
an  enemy  abroad,  and  that  if  a  British  sub- 
ject had  joined  the  forces  of  an  enemy  abroad 
at  war  with  this  country,  and  he  afterwards 
returned  or  was  brought  back  to  this  coun- 
try, he  could  be  tried  here  for  that  offence. 
When  one  has  regard  to  the  nature  of  this 
offence  of  high  treason  I  think  it  is  obvious 
it  must  have  been  so.  Foster  in  his  Crown 
Law  thus  describes  the  offence  of  high  trea- 
son, Fost.  183:  "High  treason  being  an  of- 
fence committed  against  the  duty  of  alle- 
giance, it  may  be  proper  ...  to  consider 
from  whom,  and  to  whom  allegiance  is  due. 
With  regard  to  natural  bom  subjects  there 
can  be  no  doubt.  They  owe  allegiance  to  the 
Crown  at  all  times  and  in  all  places.  [131] 
This  is  what  we  call  natural  allegiance,  in 
contradistinction  to  that  which  is  local.  .  .  . 
Natural  allegiance  is  founded  in  the  relation 
every  man  standeth  in  to  the  Crown,  consid- 
ered as  the  head  of  that  society  whereof  he 
is  born  a  member;  and  on  the  peculiar  privi- 
leges he  deriveth  from  that  relation,  which 
are,  with  great  propriety,  called  his  birth- 
right; this  birthright  nothing  but  his  own 
demerit  can  deprive  him  of;  it  is  indefeasible 
and  perpetual;  and  consequently  the  duty  of 
allegiance,  which  ariseth  out  of  it,  and  is  in- 
separably connected  with  it,  is  in  considera- 
tion of  law  likewise  unalienable  and  perpetu- 
al." In  view  of  that  definition  of  the  offence 
of  high  treason  I  think  it  cannot  be  doubted, 
as  I  have  said,  that  such  an  offence  commit- 
ted by  a  Britisli  subject  abroad  was  triable, 
justiciable,  in  this  country;  and  the  only 
doubts  which  had  arisen  before  the  statute 
of  Henry  VIII.  were,  as  expressed  by  Haw- 
kins in  his  Pleas  of  the  Crown,  in  the  pas- 
sage which  my  Lord  has  already  read — not 
a  doubt  whether  it  was  triable  here,  not  a 
doubt  whether  it  was  an  offence  committed 
by  a  British  subject,  but  a  doubt  only  as  to 
the  proper  place  and  the  proper  manner  in 
which  it  should  be  tried.  He  points  out  that 
some  have  held  that  it  should  be  tried  in  one 
county;  others  that  it  should  be  tried  in  an- 
other county;  others  that  it  should  be  tried 
upon  an  indictment  laying  the  offence  in  any 
county  where  the  King  pleased.  That,  no 
doubt,  had  reference  to  a  special  commission 
issued  by  the  King  for  the  trial  of  a  particu- 
lar treason,  which  commission  would,  in  my 
opinion,  get  rid  of  all  difficulty  about  local 
venue. 

That  being  so,  if  this  was  an  offence  triable 
in  this  country  before  the  statute  of  Edward 
III. — that  is  to  say,  if  the  offence  of  treason 
committed  abroad  was  triable  in  this  country 
before  the  statute  of  Edward  III.  and  that 


474 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


statute  is  declaratory  only  of  the  common 
law- — it  would  be  a  strango  conclusion  that 
the  statute  has  limited  the  offence  to  treasons 
or  to  overt  acts  committed  within  the  realm. 
As  the  Attorney-General  has  pointed  out,  the 
offence  of  adhering  to  the  King's  enemies, 
giving  aid  and  comfort  to  them,  is  an  offence 
which  is  more  likely,  prima  facie  at  all 
events,  to  be  committed  out  of  the  realm 
than  within  it,  and  it  would  be  &  strange  en- 
actment to  provide,  if  the  common  law  was 
as  I  have  said,  that  after  this  date  the  offence 
could  only  be  committed  by  a  person  who 
was  within  the  realm  at  the  time  when  he 
committed  it. 

[132]  With  reference  to  the  construction 
of  the  actual  words,  again  it  would  be  suffi- 
cient, as  my  Lord  has  pointed  out,  to  say 
that  the  great  authorities  have  uniformly  put 
upon  these  words  the  construction  which  the 
Crown  invite  us  to  give  them,  namely,  that 
the  statute  does  not  limit  this  kind  of  trea- 
son to  treason  committed  by  a  subject  with- 
in the  realm.  But  there  appear  to  be  two 
constructions  of  it  which  have  been  adopted, 
either  of  which  will  satisfy  and  answer  this 
objection.  It  may  be  that  the  words  ''or 
elsewhere"  are  to  be  read  as  applying  to  the 
words  "be  adherent  to  the  King's  enemies" — 
that  is  to  say,  if  he  be  adherent  to  the  King's 
enemies  in  his  realm  or  elsewhere;  or  it  may 
be,  as  Serjeant  Hawkins  seemed  to  think 
when  he  said  (Hawk.  P.  G.  bk.  1,  ch.  17,  8. 
28,  vol.  1,  p.  91  (Leach) ;  ch.  2,  a.  28,  vol.  1, 
p.  12  (Curwood)),  "As  to  the  second  point, 
viz.,  what  shall  be  said  to  be  an  adherence  to 
the  King's  enemies,  &c.,  this  is  explained  by 
the  words  subsequent,  'giving  aid  and  comfort 
to  them,'"  that  the  proper  construction  of 
this  section  is  that  the  words  "giving  aid 
and  comfort  to  them  in  the  realm  or  else- 
where" are  an  explanation  or  an  exposition 
of  the  kind  of  adherence  to  the  King's  ene- 
mies which  is  aimed  at  by  the  statute.  No- 
body questions  that  the  words  "or  elsewhere" 
apply  to  the  giving  of  aid  and  comfort  to  the 
enemy,  and  it  may  be,  therefore,  that  the 
proper  construction  is  that  if  a  person  gives 
aid  and  comfort  to  the  King's  enemies  either 
in  the  realm  or  elsewhere  he  is  committing 
the  offence  of  adliering  to  the  King's  enemies 
within  the  meaning  of  this  statute.  Which- 
ever view  be  taken,  it  is  sufficient  to  say  that 
all  the  authorities  agree  that  it  is  not  lim- 
ited in  the  manner  in  which  the  learned 
counsel  for  the  prisoner  have  invited  us  to 
confine  it. 

It  only  remains  to  consider  in  one  word 
the  statute  of  Henry  VIII.  which  provides 
for  the  trial  in  this  country  of  treasons  com- 
mitted abroad.  In  my  view  there  is  nothing 
in  tbat  statute  which  assists  the  argument 
for  the  prisoner.  The  recital  of  it  is  "For- 
asmuche  as  some  doubtes  and  questions  have 


bene  moved  that  cten  kindes  of  treasona,  mya- 
prisions  and  concealment^,  of  treasons,  done 
jl^petrated  or  cSmytted  out  of  the  King^ 
Majesties  realme  of  Englande  and  other  his 
Graces  B-nions  cannot  ne  maye  by  the  eSmon 
lawes  of  this  realme  be  enquired  of  .  .  ." 
In  my  opinion  that  recital  or  [133]  preamble 
of  the  statute  rather  assumes  that  there  are 
already  certain  kinds  of  treason  committed 
out  of  the  realm  which  may  be  tried  within 
the  realm,  and  the  probability  is  that  the 
statute  was  only  for  removing  doubts  as  to 
the  other  kinds  of  treason  many  of  which 
had  been  enacted  either  in  the  reign  of  Henry 
VIII.  or  shortly  before.  At  ail  events  it 
makes  it  clear  that  after  that  date  any  trea- 
son committed  out  of  the  realm  may  be  tried, 
as  this  one  is  being  tried,  by  His  Majesty's 
judges  in  the  King's  Bench. 

For  these  reasons  I  agree  that  this  objec- 
tion must  be  overruled. 

HoBBiDGE,  J. — After  the  very  careful  con- 
sideration by  the  Lord  Chief  Justice  of  the 
law  before  the  statute  of  Edward  III.,  of  that 
statute  itself,  of  the  cases  in  which  the  de- 
cision involved  the  construction  of  the  stat- 
ute, and  of  the  writings  of  learned  authors,  I 
do  not  think  I  should  usefully  occupy  the 
time  of  the  Court  by  again  reviewing  those 
matters.  All  I  wish  to  say  is  this:  My  view 
is  that  the  true  construction  of  the  statute 
is  to  be  found  in  the  opinion  of  the  judges  in 
the  case  of  Mulcahy  v.  Heg.  L.  IL  3  H.  L.  30G, 
318,  in  the  words  of  Willes,  J.,  "if  a  man 
.  .  .  be  adherent  to  the  King's  enemies, 
in  his  realm  or  elsewhere,"  and  that  there 
ought  only  to  be  added  to  that  the  direction 
as  to  the  use  of  the  words  "or  elsewhere"  con- 
tained in  the  judgment  of  the  -Lord  Chief 
Justice.  I  agree  with  every  word  of  that 
judgment,  and  I  also  agree  that  this  objection 
fails. 

Counsel  for  the  prisoner  and  for  the  Crown 
respectively  having  addressed  the  jury  upon 
the  evidence,  the  Lord  Chief  Justice  summed 
up  the  case.  As  to  the  meaning  of  the  words 
"giving  to  them  aid  or  comfort"  he  directed 
the  jury  as  follows: — ^"If  a  British  subject 
does  an  act  which  strengthens  or  tends  to 
strengthen  the  enemies  of  the  King  in  the 
conduct  of  a  war  against  the  King,  that  is 
in  law  the  giving  of  aid  and  comfort  to  the 
King's  enemies.  Again,  if  a  British  subject 
commits  an  act  which  weakens  or  tends  to 
weaken  the  power  of  the  King  and  of  the 
country  to  resist  or  to  attack  the  enemies  of 
the  King  and  the  country,  that  is  in  law 
the  giving  of  aid  and  comfort  to  the  King's 
enemies." 

[134]  The  prisoner  was  found  guilty.  The 
Lord  Chief  Justice  pronounced  sentence  of 
death. 

The  prisoner  appealed. 


Court  or  Cbiminal  Appeal. 

A.  M,  Sullivan,  Artemus  Janea  and  /.  JET. 
Morgan  lor  appellant. 

Sir  Frederick  Smith,  A.-O.,  Sir  George 
Cave,  6.-G.,  Bodkin,  Travers  Humphreys  and 
Bramson  for  Crown. 

G,  Gavan  Duffy,  solicitor  for  appellant. 

The  Director  of  Public  Proeecutione,  so- 
licitor for  Crown. 

Darung,  J. — In  this  case    the    appellant 
was  indicted  for  high  treason  in  adhering  to 
the   King's    enemies   elsewhere   than    in    the 
King's  realm,  that  is  to  say,  within  the  Em- 
pire of  Germany,  and  his  act  was  said  to 
be  contrary  to  the  Treason  Act,    1351,    the 
statute    of    25    Edw,  3,  stat.  5,  c.  2.     That 
statute  says:     "Whereas  divers  opinions  have 
been  before  this  time  in  what  case  treason 
shall  be  said,  and  in  what  not;  the  King,  at 
the  request  of  the  Lords  and  of  the  Commons, 
hath  made  a  declaration  in  the   manner    as 
hereafter  followeth," — which  is  the  statute  of 
£dward  III.,  and  various    treasons    are    de- 
fined; and  after  the  treason  of  levying  war 
against   the   King   in   his   kingdom   there   is 
defined  (because  it  is  only,  as  has  often  been 
said,  declaring  the  common   law)    this  par- 
ticular treason.     I  will  read  it  first    in    the 
words  in  which  it  is  written  in  the  Parlia- 
ment Roll  and  in  tlie  Statute  Roll,  now  in  the 
Record  Office,  in  Norman  French,  and  then  I 
will  read  it  in  the  translation  which  has  been 
published   long  ago  under  the  authority   of 
the  King's  printers.     The  words  are  these: 
may  commit  treason  by  levying  war  against 
the  King,  and  so  on,  "Ou  soit  aherdant  as 
enemys    nre    Seignr    le    Roi    en    le    Roialme 
donant  a  eux  eid  ou  confort  en  son  Roialme  ou 
par  aillours,"  and  that  has  been  translated 
"or  be  adherent  to  the  King's  enemies  in  his 
realm,  giving  to  them  aid  and  comfort  in  the 
realm,   or   elsewhere."    The   construction    of 
those  few  words  has  given  rise  to    all    the 
argument  which  has  been  addressed  to  the 
Court  before  whom  the  appellant  was  tried 
and  to  this  Court. 

Now  we  desire  to  say — every  member  of 
this  Court  desires  to  say — that  we  are  great- 
ly indebted  to  Serjeant  Sullivan,  who  has  ap- 
peared [135]  for  the  appellant  in  this  case. 
We  desire  to  say  that  in  our  judgment  his 
argument  was  in  every  way  worthy  of  the 
greatest  traditions  of  the  King's  Courts,  in 
one  of  which  it  was  delivered.  Having  said 
that,  it  is  from  no  want  of  respect  to  his 
argument  that  we  did  not  call  upon  the 
Attorney-General,  but  the  Court,  having  con- 
sidered fully  and  attentively  every  argument 
used  by  Serjeant  Sullivan  and  the  authori- 
ties he  advanced  for  it,  have  come  to  the 
conclusion  that  there  was  no  need  to  call  for 
any  refutation  of  it  from  the  Attorney-Gen- 
eral.    The  authorities  have  been  fully  cited; 
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there  is  no  consideration  which  is  not  before 
the  Court,  because  the  answer,  so  far  as  it 
was  an  answer,  to  Serjeant  Sullivan's  argu- 
ment had  been  made  by  the  Crown  at  the 
trial,  and  Serjeant  Sullivan  himself  was 
thoroughly  aware  of  what  might  be  the  an- 
swer to  any  proposition  which  he  put  before 
us.  We  have  considered,  therefore,  with  the 
advantage  of  having  known  to  us  all  that 
passed  at  the  trial,  the  argument  which  he 
has  so  well — so  excellently,  I  may  say — ^ad- 
dressed  to  us. 

Now  the  main  point  raised  in  the  argument 
of  Serjeant  Sullivan  was  that  this  statute  had 
neither  created  nor  declared  that  it  was  an 
offence  to  be  adherent  to  the  King's  enemies 
beyond  the  realm  of  the  King,  and  that  the 
words  meant  that  the  giving    of    aid    and 
comfort    par   aillours — ^that    is    outside    the 
realm — did   not   constitute   a   treason   which 
could   be   tried    in   this   country   unless   the 
person  who  gave  the  aid  and  comfort  outside 
the  realm — in   this  case  within  the  Empire 
of  Germany — was  himself  within    the    realm 
at  the  time  lie  gave  the  aid  and  comfort.  This 
argument   was  founded  upon   the  difficulties 
which  must  arise  owing  to  the  doctrine  of 
venue,  that  people  were  only  triable  within 
certain   districts  where  the  venue    could    be 
laid;  that  if  a  man  committed  a  crime  in  a 
county  he  must  be  indicted  and  tried  for  it 
in   that   county;    that   if    he    committed    a 
crime  against  the  King  he    must    be    tried 
within  the  realm;   and  that  if  the  aid  and 
comfort  were  given  outside  the  realm  by  a 
person  then  being  outside  the  realm  he  could 
not  be  tried  there — that  follows,  because  it 
was  not  within  the  King's  realm;  and  that 
as  he  could  not  be  tried  by  the  King's  Courts 
in  the  Empire  of  Germany  he  could  not  be 
tried  here;  he  could  not  be  tried  in  the  King's 
Courts  at  all  for  what  he  had  done  in  Ger- 
many,   unless    when    he    gave    the    aid    and 
comfort  in  Germany  he  was  himself  actually 
resident  [136]  within  the  realm  of  the  King. 
It  was  said  this  must  be  so  or  one  could  find 
a  case  where  a  man  had  altogether  outside 
the    realm    given    aid    and    comfort    to    the 
King's  enemies  and  had  been  indicted  within 
the  realm  and  tried    for    it.     Such    a    case 
would    be    difficult  to  find  in  the  course  of 
years,  because  it  cannot  be  a  very  common  of- 
fence.   First  of  all,  if  a. man  did  those  things 
pure  and  simple  it  is  highly  improbable  that 
he  would  then  put  himself  in  peril  by  coming 
within  the  realm,  where  what  he  had  done 
might  be  investigated  and  where  he  might  be 
punished  for  it.    One  would  expect  that  very 
few  people  would  put  themselves  in  a  posi- 
tion where  they  could  possibly  be  charged; 
but  if  any  of  them  did,  it  is  so  highly  proba- 
ble that,  besides  the  giving  of  aid  and  com- 
fort outside  the  realm,  they  would  have  <lone 
something  inside  the  realm;  and  that  if  they 
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came  back  they  would  have  done  so  witK 
some  evil  intention,  such  as  levying  war,  com- 
passing the  King's  death,  or  doing  something 
of  that  sort,  that  they  would  very  probably 
be  arrested  on  their  arrival  in  this  country 
and  not  charged  with  being  adherent  to  the 
King's  enemies  outside  the  realm,  but  charged 
with  some  such  offence  as  anybody  being 
within  the  King's  realm  could  commit  there; 
it  would  be  much  more  easily  proved;  and, 
if  the  two  offences  had  been  committed,  as 
would  be  extremely  probable,  in  the  one  case, 
anyone  having  the  direction  of  a  criminal 
prosecution  would  be  certain  to  charge  him 
for  the  offence  which  could  be  the  more  easily 
proved.  Therefore  we  are  not  very  much  im- 
pressed by  the  fact  that  there  is  very  little 
precedent  for  such  a  prosecution  as  this. 

But  there  is  a  large  amount  of  authority 
for  the  proposition  that  what  the  jury  have 
found  was  done  by  this  appellant,  and  what 
it  is  not  contested  was  done,  because  there  is 
here  no  appeal  upon  the  facts,  is  an  offence 
triable,  as  this  offence  was  tried,  in  the 
King's  Bench.  Taking  the  words  of  the  stat- 
ute themselves,  it  appears  to  us  that  the  con- 
struction for  which  Serjeant  Sullivan  con- 
tends is  not  the  true  one.  He  would  have  it 
that  ''be  adherent  to  the  King's  enemies  in 
his  realm,  giving  to  them  aid  and  comfort  in 
the  realm,  or  elsewhere,"  means  that  the  ad- 
herence, because  it  is  the  adherence  which  is 
the  offence,  must  be  by  a  person  who,  being 
in  this  country,  gives  the  aid  and  comfort,  it 
may  be  in  this  country,  it  may  be  outside 
of  it.  We  agree  that  if  a  person  being  within 
[137]  this  country  gives  aid  and  comfort  to 
the  King's  enemies  in  this  country  he  is  ad- 
herent to  the  King's  enemies;  we  agree  (and 
Serjeant  Sullivan  admits  this)  that  if  he  is  in 
this  country  and  he  gives  aid  and  comfort  to 
the  King's  enemies  outside  this  country  he  is 
adherent  to  the  King's  enemies.  But  we  think 
there  is  another  offence,  and  that  these  words 
must  mean  something  more  than  that.  We 
think  that  the  meaning  of  these  words  is 
this:  "giving  aid  and  comfort  to  the  King's 
enemies"  are  words  in  apposition;  they  are 
words  to  explain  what  is  meant  by  being  ad- 
herent to,  and  we  think  that  if  a  man  be  ad- 
herent to  the  King's  enemies  in  his  realm  by 
giving  to  them  aid  or  comfort  in  his  realm, 
or  if  he  be  adherent  to  the  King's  enemies 
elsewhere,  that  is  by  giving  them  aid  or  com- 
fort elsewhere,  he  is  equally  adherent  to  the 
King's  enemies,  and  if  he -is  adherent  to  the 
King's  enemies,  then  he  commits  the  treason 
which  the  statute  of  Edward  III.  defines. 
Reasons  may  be  given  for  that,  but  we  think 
a  very  good  reason  is  to  be  found  in  this,  that 
the  subjects  of  the  King  owe  him  allegiance, 
and  the  allegiance  follows  the  person  of  the 
subject.  He  is  the  King's  liege  wherever  he 
may  bo,  and  he  may  violate  his  allegiance  in 


a  foreign  country  just  as  well  as  he  ma^ 
violate  it  in  this  country.  If  authority  were 
wanted  for  that  it  is  to  be  found  in  Bex  v. 
Gundell,  4  Newgate  Calendar  62.  I  put  out 
of  the  question  Serjeant  Sullivan's  argument, 
as  to  where  the  person  could  be  tried,  whetli- 
er  he  could  be  tried  by  commissioners,  or  by 
commission  of  oyer  and  terminer,  or  in  the 
King's  Bench;  but  a  really  shocking  examplo 
of  what  allegiance  may  mean  is  to  be  found 
in  Cundell's  Case,  where  prisoners  of  war, 
being  then  in  the  Isle  of  France,  which  we 
now  call  by  its  older  name  Mauritius,  were 
seduced  from  their  allegiance;  they  had  ad- 
hered to  the  King's  enemies;  being  re- 
captured, they  were  actually  tried  here  in 
England,  and  one  of  them,  Cundell,  was  exe- 
cuted for  high  treason;  the  others  were 
pardoned.  That  was  because  he  had  violated 
his  allegiance  which  followed  him,  which 
remained  with  him  wherever  he  might  be 
outside  the  King's  dominions,  and  by  which 
he  was  bound  even  when  he  was  a  prisoner 
of  war.  Of  course  I  do  not  cite  that  case  to 
commend  it  for  its  humanity,  but  merely  to 
say  that  as  a  matter  of  strict  law  it  is 
perfectly  good  law,  and  the  only  reason  why 
it  is  not  decisive  of  this  case  is  that  it  does 
not  dispose  of  the  question  as  [138]  to  where 
the  person  who  has  committed  the  particular 
treason  can  be  tried  or  how  he  can  be  tried. 

Now  I  have  said  that  it  is  the  opinion  of 
the  Court  that  there  is  a  great  deal  of  au- 
thority for  this  proposition,  that  adherence 
to  the  King's  enemies  outside  the  King's 
dominions  by  a  person  who  is  himself  outside 
them  constitutes  the  commission  of  this 
treason  by  the  person  who  is  elsewhere  than 
within  the  King's  realm.  It  is  worth  while 
to  notice  that  this  question  must  have  been 
discussed;  people  may  have  doubted  how  a 
person  could  be  tried,  but  it  must  have  been 
discussed  among  lawyers  as  to  how  he  could 
be  tried.  There  is  a  long  and  ancient  opinion, 
as  I  will  show  when  I  read  the  cases  present- 
ly, for  the  proposition  that  it  is  treason  to 
do  what  the  appellant  has  been  convicted  of 
doing  in  this  case. 

A  statute  was  passed  which  has  been  often 
cited  here,  a  statute  of  35  Hen.  8,  and  what 
it  says  is  this:  "An  Acte  concerninge  the 
triall  of  treasons  cdmytted  out  of  the  Kingi^ 
Majesties  domynions."  There  is  a  distinct 
statement  that  you  can  commit  treason  out  of 
the  King's  dominions;  it  is  only  a  question 
of  how  the  person  is  to  be  tried ;  and  it  says : 
[The  learned  judge  read  the  section  of  the 
statute  set  out  above  to  the  words  "to  be 
holden  before  himself  e,"  and  proceeded.] 
Therefore  this  trial  was  rightly  had  in  the 
King's  Bench  provided  what  was  done  by  the 
appellant  amounted  to  treason  by  virtue  of 
the  statute  of  Edward  III.  If  it  was  such  a 
treason  it  was  rightly  tried.    Whether  it  was 
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or  not  depends  upon  the  construction  which 
we  ourselves,  reading  this  statute,  put  upon 
it.     Serjeant  Sullivan  has  asked  us  simply 
to  take  the  statute  and  read  it  as  though 
we  had  seen  it  for  the  first  time,  and  he  says 
that  is  the  best  way  to  construe  any  statute. 
Well,  it  is  a  little  difficult  for  anybody  who 
is  a  judge  of  the  King's  Bench  to  say  tliat  he 
reads  for  the  first  time  the  statute  of  Edward 
III.    concerning  treasons.    We  must  all  have 
read  it  before.     But  I  do  not  know  that  the 
rule  which   Serjeant   Sullivan   lays  down   is 
altogether  an  acceptable  one.    In  Maxwell  on 
the     Interpretation     of    Statutes     (5th    ed. 
(1912)  ch.  xi.  p.  489)  there  is  this  passage  : 
"It  is  said  that  the  best  exposition  of  a  stat- 
ute or  any  other  document  is  that  which  it 
has  received  from    contemporary    authority. 
Optima    est    legum    interpres    consuetudo" — 
and  then  another  maxim  is  stated.     **Where 
this  has   [139]   been  given  by  enactment  or 
judicial   decision,  it  is  of   course  to  be  ac- 
cepted as  conclusive.    But  further,  the  mean- 
ing publicly  given  by  contemporary,  or  long 
professional,   usage,   is  presumed   to   be  the 
true  one,  even  when  the  language  has  ety- 
mologically  or  popularly  a  different  meaning. 
It  is  obvious  that  the  language  of  a  statute 
must  be  understood  in  the  sense  in  which  it 
was  understood  when  it    was    passed;    and 
those  who  lived  at  or  near  the  time  when  it 
was  passed,  may  -reasonably  be  supposed  to 
be  better  acquainted  than  their  descendants 
with  the  circumstftoces  to  which  it  had  re- 
lation, as  well  as  with  the  sense  then  attached 
to     legislative     e^qyressions ;     moreover,    the 
long  acquiescence  of  the  Legislature  in  the 
interpretation  put'  upon  its  enactment  by  no- 
torious practice,  may,  perhaps,  be  regarded  as 
some  sanction  and  approval  of  it.'' 

Now  this  statute  has  been  understood  long 
before  to-day,  has  been  understood  by  lawyers 
of  great  learning  and  lawyers  of  very  ex- 
ceptional erudition  who  have  been  members  of 
the  King's  Bench,  and  understood  in  the 
sense  in  which  we  have  to-day  said  we  under- 
stand it.  Serjeant  Sullivan  has  attacked 
their  authority;  he  has,  quite  properly,  as- 
sailed the  authority  of  Lord  Coke;  he  has 
questioned  the  reasons,  if  there  be  any,  for 
the  statements  which  Lord  Coke  has  made 
concerning  the  law;  and  if  we  were  to  ac- 
cede to  the  argument  of  Serjeant  Sullivan 
we  should  have  absolutely  to  disregard  the 
opinion  of  Lord  Coke,  the  opinion  of  Mr. 
Serjeant  Hawkins,  and  the  opinion  of  Sir 
Matthew  Hale,  all  great  names  in  the  law, 
and  persons  whose  opinions  have  long  been 
followed  in  many  questions  of  extreme  diffi- 
culty which  have  puzzled  lawyers  for  many 
generations.  Let  us  see  what  Hale  says.  Sir 
Matthew  Hale  in  his  Pleas  of  the  Crown  says 
this  (1  Hale,  P.  C.  ch.  15,  p.  169) :  "Touch- 
ing the  trial  of  foreign  treason,  viz.  adhering 


to  the  King's  enemies,  as  also  for  compassing 
the  King's  death  without  the  kingdom  at  this 
day,  the  statute  of  35  Hen.  8,  c.  2,  hath  suf- 
ficiently provided  for  it;"  he  cites  Story's 
Case,  3  Dyer,  298b,  300b,  and  continues: 
"but  at  common  law  he  might  have  been  in- 
dicted in  any  county  of  England,  and  espe- 
cially where  the  offender's  lands  lie,  if  he  have 
any."  That  is  a  very  definite  statement,  and 
if  we  were  to  allow  this  appeal  we  should  be 
bound  to  say  that  it  did  not  state  the  law. 
Are  we  entitled  to  throw  over  the  opinion 
of  Sir  Matthew  Hale  as  cavalierly  as  we 
[140]  are  invited  to  do?  Looking  at  this 
book,  The  History  of  the  Pleas  of  the  Crown, 
how  comes  it  to  be  in  our  hands?  I  read 
at  the  very  beginning  of  it:  "Extract  from 
the  Journal  of  the  House  of  Commons 
Lunae  20*  die  Novemb.  1680.  Ordered,  that 
the  executors  of  Sir  Matthew  Hale,  late  Lord 
Chief  Justice  of  the  Court  of  King's  Bench, 
be  desired  to  print  the  MSS.  relating  to  the 
Crown  law;  and  that  a  committee  be  ap- 
pointed to  take  care  in  printing  thereof,  and 
it  is  referred  to  Sir  William  Jones,  Serj. 
Maynard," — a  name  to  be  reverenced  in  legal 
history — "Sir  Fra.  Winnington,  Mr.  Sach- 
everel,  Mr.  Geo.  Pelham  and  Mr.  Paul 
Foley;"  and  it  is  because  of  their  care  and 
by  order  of  Parliament  that  we  have  this 
book  in  our  hands  at  all. 

Then  there  is  Mr.  Serjeant  Hawkins,  who 
says  (Hawk.  P.  C.  bk.  2,  ch.  25,  s.  48;  vol.  4, 
p.  22  (Leach)  vol.  2,  p.  306  (Curwood) )  this: 
"It  seems  to  have  lx>en  a  great  doubt  before 
the  making  of  the  statute  of  35  Hen.  8,  c.  2, 
in  what  manner  and  in  what  place  high 
treason  done  out  of  the  realm  was  to  be  tried. 
For  some  seem  to  have  h olden,  that  it  was 
triable  only  upon  an  appeal  before  the 
Constable  and  Marshal;  others,  that  it  might 
be  tried  upon  an  indictment,  laying  the  of- 
fence in  any  county  where  the  King  pleased; 
and  others,  that  it  was  triable  by  way  of 
indictment  in  that  county  only  wherein  the 
offender  had  lands:  but  surely  it  cannot 
reasonably  be  doubted,  but  that  it  was  triable 
some  way  or  other;  for  it  cannot  be  imagined 
that  an  offence  of  such  dangerous  conse- 
quence, and  expressly  within  the  purview  of 
25  Edw.  3,  should  be  wholly  dispunishable, 
as  it  must  have  been,  if  it  were  no  way 
triable."  Serjeant  Sullivan's  argument  is 
that  it  was  dispunishable  because  you  could 
not  try  it,  if  the  kind  of  treason  alleged  were 
what  is  alleged  in  this  case. 

I  mentioned  yesterday — and  I  think  it  is 
worth  mentioning  again,  because  we  are  con- 
fessedly relying  upon  the  authority  of  Sir 
Matthew  Hale  and  of  Serjeant  Hawkins  in 
the  judgment  that  we  are  giving,  and  also 
upon  the  opinion  expressed  by  Lord  Coke  to 
which  I  will  come  presently — that  there  is 
a  passage  in  the  case    of    Butt    v.    Conant 
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(1820)  1  Brod.  &  B.  548,  570,  5  E.  C.  L.  186. 
Dallas,  C.  J.,  himself  no  mean  authority,  says 
this:  "We  are  told  that  we  must  look  to  the 
authorities,  and  find  what  we  can  in  the 
books  upon  the  subject.  Now  if  the  au- 
thority of  Lord  [141]  Hale,  and  that  of  Mr. 
Serjeant  Hawkins,  are  to  be  treated  lightly, 
we  may  be  without  any  authority  whatever." 
(Here  we  are  asked  to  treat  them  more  than 
lightly,  we  are  asked  to  reject  them  alto- 
gether.) "With  respect  to  Lord  Hale,  it  is 
needless  to  remind  those  whom  I  am  now  ad- 
dressing"— this  was  in  1820 — "of  the  general 
character  for  learning  and  legal  knowledge 
of  that  person,  of  whom  it  was  said,  that 
what  was  not  known  by  him,  was  not  known 
by  any  other  person  who  preceded  or  followed 
him ;  and,  that  what  he  knew,  he  knew  better 
than  any  other  person  who  preceded  or  fol- 
lowed him.  With  respect  to  Mr.  Serjeant 
Hawkins,  we  know  his  authority.  These  are 
books  which  are  in  the  hand  and  head  of 
every  lawyer,  and  constantly  referred  to  on 
every  occasion  of  this  sort.  I  must,  there- 
fore, look  to  these  books;  and  I  shall  proceed 
to  examine  the  exposition  given  by  text 
writers  of  the  words  of  those  statutes,  and 
the  commission  of  the  peace." 

Now  with  regard  to  Lord  Coke,  his  opin- 
ion is  precisely  the  same  as  that  which  is 
given  by  Sir  Matthew  Hale  and  Mr.  Serjeant 
Hawkins,  and  it  has  been  said  to  us  that  we 
should  not  follow  Lord  Coke  because  Stephen 
in  his  Commentaries  and  other  writers  else- 
where have  spoken  lightly  of  the  authority 
and  learning  of  Lord  Coke.  It  may  be  they 
have  done  so.  Of  course  they  have  all  the 
advantage.  They  are  his  successors.  If 
Lord  Coke  were  in  a  position  to  answer  them, 
it  may  be  they  would  regret  that  they  had 
entered  into  argument  with  him;  but,  al- 
though Stephen  and  others  have  perhaps 
flouted  the  opinion  of  Lord  Coke,  he  has  been 
recognized  as  a  great  authority  in  these 
Courts  for  centuries,  and  nowhere  more  than 
perhaps  in  the  passage  I  am  now  about  to 
read,  which  I  owe  to  my  brother  Atkin,  in 
the  case  of  Garland  v.  Jekyll  (1824)  2  Bing. 
296,  9  E.  C.  L.  412:  "I  know  it  has  been 
said,  that  Lord  Coke  in  this  case  must  be 
mistaken,  for  in  the  margin  is  a  reference  to 
Lord  Coke's  Reports,  and  upon  referring  to 
the  page  you  find  nothing  to  warrant  his 
opinion.  I  have  looked  into  the  report,  and 
the  observation  is  correct,  but  it  will  be  found 
that  the  same  observation  will  apply  to  cases 
that  are  relied  on  on  the  other  side;  it  ap- 
pears to  me  that  [142]  the  reference  was  not 
made  by  Lord  Coke,  but  that  it  has  been 
introduced  by  some  ignorant  editor  who 
fancied  something  confirmatory  of  the  opin- 
ion in  4  Coke.  The  fact  is.  Lord  Coke  had 
no  authority  for  what  he  states,  but  I  am 
afraid  we  should  get  rid  of  a  good  deal  of 


what  is  considered  law  in  Westminster  Hall, 
if  what  Lord  Ck)ke  says  without  authority  is 
not  law.  He  was  one  of  the  most  eminent 
lawyers  that  ever  presided  as  a  judge  in  any 
Court  of  Justice,  and  what  is  said  by  such 
a  person  is  good  evidence  of  what  the  law 
is,  particularly  when  it  is  in  conformity  with 
justice  and  common  sense."  Those  are  the 
words  of  Best,  C.J. 

If  one.  wanted  an  opinion  of  a  person  who 
was  not  a  lawyer,  it  is  where  this  same  Lord 
Coke  is  alluded  to  by  John  Milton  as  one 
who — 

"On  the  royal  Bench 
Of  British  Themis,  with  no  mean  applause. 
Pronounced,  and  in  his  volumes  taught  our 

laws. 
Which  others  at  their  Bar  too  often  wrench." 

( Sonnet  to  Cyriack  Skinner ) . 

There  are  other  authorities  who  understood 
this  matter  in  precisely  the  same  way,  not 
authorities  as  great  as  Lord  Coke,  but  it  is 
worth  while,  I  think,  to  show  what  was  the 
volume  of  opinion  during  ages  when  lawyers 
were  considering  this  particular  matter. 
There  is  a  treatise  perhaps  not  very  common- 
ly known — I  referred  to  it  yesterday — ^by  Mr. 
Ferdinando  Pulton,  a  barrister  of  Lincoln's 
Inn,  and  the  particular  copy  I  am  reading 
from  was  published  in  1609.  He  says  that 
his  views  are  "collected  out  of  the  reports  of 
the  common  lawes  of  this  realme,  and  of  the 
statutes  in  force,  and  out  of  the  painfull 
workes  of  the  reverend  judges,"  mentioning 
them;  and  there  is  this  passage  (De  Pace 
Regis,  fol.  110a,  pi.  4) :  "And  because  hj 
the  said  statute  of  26  Edw.  3  it  is  declared 
to  be  high  treason  to  levie  warre  against  the 
King  in  his  realme,  or  to  be  adherent  to  his 
enemies,  aiding  them  in  his  realme  or  else- 
where; therefore  if  a  subject  borne  of  this 
realme  being  beyond  the  seas,  doth  practice 
with  a  prince  or  governor  of  another  countrey 
to  invade  this  realme  with  great  power,  and 
doe  declare,  where,  how,  and  by  what  meaner 
the  invasion  may  best  be  made,  it  is  high 
treason;  for  an  invasion  with  great  power 
cannot  be,  but  of  likelihood  it  will  tend  to  the 
destruction  or  great  perill  of  the  R.  and  hurt 
to  the  realme ;  and  moreover  the  said  offendor 
[143]  hath  manifested  himselfe  to  be  ad- 
herent to  the  K.  enemy  and  to  aid  hiui  with 
his  counsel,  though  not  in  the  realme,  yet 
elsewhere.  And  this  offence  shall  be  tried  in 
the  K.  Bench,  or  elsewhere,  before  such  com- 
missioners, and  in  such  countie,  as  the  King 
by  commission  shal  appoint,  according  to  the 
stat.  of  35  Hen.  8,  2." 

A  much  more  modern  writer  was  of  the 
same  opinion,  Sir  James  Fitzjames  Stephen. 
In  his  Digest  of  the  Criminal  Law  he  says 
(5th  ed.  (1894),  art.  65,  p.  44)  :  "Every  one 
commits  high  treason  who,    either    in    the 
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realm  or  without  it,  actively  assists  a  public 
enemy  at  war  with  the  Queen." 

A  valuable  opinion  to  the  same  effect  was 
given  in  the  year  1775,  and  it  is  referred  to 
and  can  be  found  in  Archbold's  Criminal 
Pleading,  w^here  this  is  said  (24th  ed.  (1910), 
p.  1033,  note  (a) ) :  "In  1776  the  law  of- 
ticers  (Thurlow,  A.-G.,  and  Wedderburn, 
S.-G.)  had  been  informed — (1.)  that  in  13 
Ann.  an  Act  against  high  treason  had  been 
passed  in  the  province  of  New  Hampshire;*' — 
which  was  in  the  Eling's  dominions  in 
America — "(2.)  that  the  said  Act  was  dis- 
allowed by  Order  in  Council  in  1718;  (3.) 
that  it  was  conceived  that  there  was  no  law 
of  that  province  at  present  existing  for  the 
trial  and  punishment  of  that  offence.  They 
were  asked  in  what  manner  it  was  proper  to 
proceed  against  persons  for  high  treason  com- 
mitted in  New  Hampshire.  They  replied: 
'We  are  humbly  of  opinion  that  it  requires  no 
Act  of  a  provincial  Legislature  to  constitute 
the  offence  of  high  treason  in  any  of  His 
Majesty's  plantations.  The  crime  may  be 
prosecuted  in  the  Superior  Court  of  New 
Hampshire  (which  by  11  Wm.  3  hath  the  full 
criminal  jurisdiction  within  that  government 
which  His  Majesty's  Court  of  King's  Bench 
exercises  here),  or  in  this  country  under  the 
statutes  of  35  Hen.  8,  as  the  occasion  may 
require.' "  That  was  exactly  this  case.  The 
treason  was  not  committed  within  the  King's 
realm;  it  was  committed  elsewhere.  There  is 
no  pretence  that  the  person  who  committed 
it  by  being  adherent,  or  whatever  form  the 
treason  took,  was  within  the  King's  realm. 
That  is  a  distinct  statement  which  covers  this 
case  exactly,  and  that  is  the  opinion  of  two 
such  law  officers  as  Lord  Thurlow  and  Lord 
Loughborough,  absolutely  consonant  with  the 
opinion  which  this  Court  is  expressing  to-day. 

I  do  not  know  that  it  is  worth  while  to 
allude  to  the  paragraph  [144]  to  which 
Serjeant  Sullivan  called  our  attention  in 
Piatt's  Case,  1  Leach  168,  but  it  is  to  be 
noticed  that  no  stress  whatever  is  laid  by  the 
Court  there  upon  the  words  which  Serjeant 
Sullivan  insists  govern  the  whole  of  this  par- 
ticular definition  of  treason,  that  is  the 
words  "in  his  realm,"  because  what  is  said 
16:  "It  was  the  ancient  opinion,  that  the 
species  of  treason,  which  consists,  by  25  £dw. 
3,  c.  2,  in  adhering  to  the  King's  enemies, 
might  be  tried,  before  the  statute  35  Hen.  8, 
0.  2,  within  the  kingdom,  by  the  rules  of  the 
i'ommon  law,  though  the  aid  and  comfort  was 
afforded  without  the  realm." 

We  do  not  think  it  necessary  to  give  fur- 
ther reasons  for  the  conclusion  to  which  we 
have  come.  We  purposely  do  not  rely  upon 
a  recent  case  which  has  been  questioned  by 
Serjeant  Sullivan,  simply  for  the  reason  that 
we  are  of  opinion  that  the  conclusion  to 
which   the   Court  indubitably   came   in  that 


case  is  supported  by  ample  authority  to  be 
found  in  the  decisions  and  in  the  opinions 
of  great  lawyers  to  which  I  have  referred  in 
giving  the  judgment  of  this  Court. 

It  only  remains  to  say  that  the  appeal  is 
dismissed. 

Appeal  dismissed. 


NOTE. 

WlKAt  Constitutes  "AcUterenee  to  Eae- 
Bties/'  eto.9  witl&in  Law  of  Treason. 

General  Rule. 

In  a  broad  sense,  by  ''adherence  to  enemies, 
giving  them  aid  and  comfort,"  within  the  law 
of  treason,  is  meant  any  act  on  the  part  of 
a  citizen  or  subject  indicating  disloyalty  to 
the  government  or  sympathy  for  its  enemies. 
Such  an  act  may  consist  in  taking  an  oath 
of  allegiance  to  the  enemy;  joining  their  army 
or  assisting  others  to  do  so;  surrendering  to 
them  a  fort  or  castle  or  cruising  on  one  of 
their  ships;  collecting  information  for  their 
use;  or  selling  them  arms,  provisions  or  other 
supplies. 

Engtwnd.-'^ex  v.  Lynch  [1903]  1  K.  B. 
444 ;  Rex  v.  Stone,  6  T.  R.  627,  1  East  P.  C. 
79,  99 ;  Rex  v.  Evans,  1  East  P.  C.  80,  2  East 
P.  C.  798;  Rex  v.  Hensey,  2  Ken.  K.  B.  366, 
1  Burr.  642;  Rex  v.  Gregg,  14  How.  St.  Tr. 
1376;  Hawkins,  P.  C.  64;  1  Hale,  P.  C.  168. 

Canada. — ^Rex  v.  Nerlich,  34  Ont.  L.  Rep. 
298,  8  Ont.  W.  N.  592,  25  Dominion  L.  Rep. 
138;  Rex  v.  Snyder,  24  Can.  Crim.  Cas.  101, 
25  Dominion  L.  Rep.  1,  34  Ont.  L.  Rep.  318,  8 
Ont.  W.  N.  694;  Rex  v.  Fehr,  28  Can.  Crim. 
Cas.  246,  29  Dominion  L.  Rep.  111. 

United  States. — ^Respublioa  v.  Roberts,  1 
Dall.  39,  1  U.  S.  (L.  ed.)  27;  Respublica  v. 
McCarty,  2  Dall.  86,  1  ]J.  S.  (L.  ed.)  300; 
Carlisle  v.  U.  S.  16  Wall.  147,  21  U.  S.  (L. 
ed.)  426;  U.  S.  v.  Greathouse,  2  Abb.  364,  4 
Sawy.  457,  26  Fed.  Cas.  No.  15,254;  U.  S. 
V.  Hodges,  2  Wheel.  Crim.  477,  Brun.  Col. 
Cas.  465,  26  Fed.  Cas.  No.  15,374;  Charge  to 
Grand  Jury,  4  Blatchf.  618,  23  Law.  Rep.  597, 
30  Fed.  Cas.  No.  18,270;  Charge  to  Grand 
Jury,  5  Blatchf.  549,  30  Fed.  Cas.  No.  18,271; 
Charge  to  Grand  Jury,  1  Bond  609,  30  Fed. 
Cas.  No.  18,272.  Compare  U.  S.  v.  Pryor,  3 
Wash.  C.  C.  234,  27  Fed.  Caa.  No.  16,096; 
Medway's  Case,  6  Ct.  CI.  421. 

In  the  matter  of  Charge  to  Grand  Jury,  4 
Blatchf.  518,  23  Law  Rep.  597,  30  Fed.  Cas. 
No.  18,270,  the  court  said  that  adhering  to 
and  giving  aid  and  comfort  to  the  nation's 
enemies  was  somewhat  difficult  in  all  cases 
to  define;  bilt  "that  certain  it  was,  that  fur- 
nishing them  with  arms  or  munitions  of  war, 
vessels  or  other  means  of  transportation,  or 
any  materials  which  would  aid  them  in  carry- 
ing out  their  traitorous    purposes,    with    a 
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knowledge  that  they  were  intended  for  such 
purposes,  or  inciting  and  encouraging  others 
to  engage  in  or  aid  them  in  any  way,  came 
within  the  provisions  of  the  act.  It  was  fur- 
ther said  in  that  case  that  it  was  immaterial 
whether  treasonable  acts  were  induced  by 
sympathy  with  the  enemy,  hostility  to  the 
government,  or  a  desire  for  gain. 

In  the  matter  of  Charge  to  Grand  Jury,  5 
Blatchf.  549,  30  Fed.  Cas.  No.  18,271,  the 
court  said:  "There  are  some  acts  of  the 
citizen,  in  his  relations  with  the  enemy,  which 
leave  no  room  for  doubt — such  as,  giving 
intelligence,  with  intent  to  aid  him  in  his 
acts  of  hostility — sending  him  provisions  or 
money — furnishing  arms,  or  troops,  or  mu- 
nitions of  war. — surrendering  a  military  post, 
etc.,  all  with  a  like  intent.  These  and 
kindred  acts  are  overt  acts  of  treason,  by  ad- 
hering to  the  enemy."  Likewise  in  Hawkins 
Pleas  of  the  Crown  55,  adherence  to  the 
enemy  is  defined  as  follows :  "Giving  aid  and 
comfort  to  them ;  from  which  it  appears,  that 
any  assistance  given  to  aliens  in  open  hos- 
tility against  the  king,  as  by  surrendering  a 
castle  of  the  king's  to  them  for  reward,  or 
selling  them  arms,  etc.,  or  assisting  the  king's 
enemies  against  his  allies,  or  cruising  in  a 
ship  with  enemies  to  the  intent  to  destroy  the 
king's  subjects  is  clearly  within  this  branch." 

In  1  Hale  P.  C.  168,  it  is  stated:  "If  a 
captain  or  other  officer,  that  hath  the  custody 
of  any  of  the  king's  castles  or  garrisons,  shall 
treacherously  by  combination  with  the  king's 
enemies,  or  by  bribery  or  for  reward,  deliver 
them  up,  this  is  adherence  to  the  king's 
enemies." 

In  the  matter  of  Charge  to  Grand  Jury,  1 
Bond  609,  30  Fed.  Cas,  No.  18,272,  Leavitt, 
District  Judge,  said:  "The  words  in  the 
definition,  'adhering  to  their  enemies,'  seem 
to  have  no  special .  significance,  as  the  sub- 
stance is  found  in  the  words  which  follow — 
'giving  them  aid  and  comfort.'  ...  In 
general,  when  war  exists,  any  act  clearly  indi- 
cating a  want  of  loyalty  to  the  government, 
and  sympathy  with  its  enemies,  and  which, 
by  fair  construction,  is  directly  in  further- 
ance of  their  hostile  designs,  gives  them  aid 
and  comfort." 

AppUeaHon  of  Bule. 

In  Medway's  Case,  6  Ct.  CI.  421,  it  was 
held  that  the  mere  writing  of  a  letter  to  the 
head  of  the  Confederate  States  by  a  British 
subject,  unaccompanied  by  the  sending,  utter- 
ing or  publishing  thereof,  was  not  an  act  of 
aid  or  comfort  to  the  rebellion. 

In  Rex  v.  Lynch  [1903]  1  K.  B.  (Eng.) 
444,  a  British  subject  born  in  Australia,  was 
indicted  for  high  treason.  He  was  cliarged 
with  adhering  to,  aiding  and  comforting  the 
governments  of  the  South  African  Republic 


and  the  Orange  Free  State,  without  the  realm 
of  England.  The  charges  were  founded  on 
the  fact  that  the  prisoner  had  made  a 
declaration  of  willingness  to  take  up  arms  for 
the  South  African  Republic  and  took  an  oath 
of  allegiance  thereto  j  published  an  address 
to  Irishmen  inciting  them  to  assist  the 
enemy,  and  commanded  an  armed  body  of  men 
called  the  Second  Irish  Brigade,  with  intent 
to  co-operate  with  their  forces.  Before  the 
prisoner  pleaded  to  the  indictment  his  coun- 
sel made  a  motion  to  quash  it  on  the  ground 
that  each  count  charged  an  adhering  to  the 
enemy  without  the  realm,  and  therein  dia- 
closed  no  offense  under  the  Treason  Act  of 
25  Edw.  3,  Stat.  5,  c,  2,  which  provided,  so 
far  as  material  to  the  case  at  bar,  that  it 
should  be  adjudged  to  be  treason  "if  a  man 
do  levy  war  against  our  Lord  the  King  in 
his  realm  or  be  adherent  to  the  King's 
enemies  in  his  realm  giving  to  them  aid  and 
comfort  in  the  realm  or  elsewhere."  The 
motion  was  denied,  and  the  prisoner  relying 
solely  on  the  fact  of  his  naturalization  in 
the  South  African  Republic,  which  was  held 
by  the  court  to  be  an  act  of  treason  as  being 
in  contravention  of  the  statute  prohibiting  a 
British  subject  from  becoming  naturalized  in 
an  enemy  state  in  time  of  war,  was  found 
guilty.  The  reported  case  authoritatively 
lays  down  the  rule  that  an  act  done  outside 
the  realm  is  within  the  terms  of  the  British 
statute. 

In  Respublica  v.  Roberts,  1  Dall.  (Pa.)  39, 
1  U.  S.  (L.  ed.)  27,  it  was  held  that  one  who 
aided  and  assisted  the  enemy  by  joining  their 
armies  was  guilty  of  treason.  So  in  Res- 
publica V.  McCarty,  2  Dall.  (Pa.)  86,  1  U.  S. 
(L.  ed.)  300,  the  court  said:  "Enlisting,  or 
procuring  any  person  to  be  enlisted,  in  the 
service  of  the  enemy,  is  clearly  an  act  of 
treason." 

Likewise  in  U.  S.  v.  Hodges,  2  Wheel.  Crim. 
477,  Brun.  Col.  Cas.  465,  26  Fed.  Cas.  No. 
15,374,  the  court  said  that  the  delivering  of 
prisoners  to  the  enemy  was  an  overt  act  of 
adhering  to  the  enemy,  which  nothing  but  a 
threat  of  death  likely  to  be  put  into  exe- 
cution would  justify.  But  in  Rex  v.  Snyder, 
24  Can.  Crim.  Cas.  101,  25  Dominion  L.  Rep. 
1,  34  Ont.  L.  Rep.  318,  8  Ont.  W.  N.  594,  it 
appeared  that  the  military  authorities  at 
Welland  suspected  the  defendant  of  assist- 
ing the  enemy  by  conveying  Austrian  sub- 
jects across  the  Niagara  river  to  the  United 
States  after  the  war  broke  out.  About  the 
14th  of  November,  1914,  they  sent  one 
Bugarski,  who  was  in  their  employment,  to 
the  defendant.  Bugarski  represented  to  the 
defendant  that  he  was  a  foreman  on  the 
Welland  canal,  and  that  sixty  or  seventy 
Austrian  reservists  under  him,  who  were  un- 
der suspicion  in  the  country,  were  anxious  to 
get  to  Buffalo  for  the  purpose  of  reporting  to 
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the  Austrian  consul  there,  and  in  saying  their 
property  in  Austria  from  confiscation.  The 
defendant;  after  several  interyiews,  finally 
agreed  with  Biigarski  that  he  would  take 
these  men  across  for  $10  each,  and  arranged 
with  Bugarski,  that  he  would  bring  some  of 
the  men  to  his  house  on  the  Niagara  river  on 
an  appointed  night,  when  he,  the  defendant, 
would  row  them  across  to  the  United  States. 
Bugarski,  at  the  appointed  time,  appeared  at 
the  defendant's  house  with  four  Austrian  re- 
servists, and  met  the  defendant  as  arranged. 
The  defendant  stated  that  the  weather  was 
too  bad,  and  that  he  would  have  to  defer  tak- 
ing the  men  across  the  river  until  the  wind^ 
abated,  and  he  conducted  the  men  to  an  old 
house  on  the  property,  where  he  agreed  to 
keep  them  until  that  time.  He  was  paid  $10 
by  Bugarski  for  each  ol  the  men  in  payment 
of  his  charge  for  taking  them  across  the  riv- 
er. In  quashing  the  conviction  for  an  at- 
tempt to  commit  treason  by  assisting  a  public 
enemy,  the  court  said:  "It  appears  from  the 
evidence  that  the  men  whom  the  prisoner  is 
charged  with  having  incited  and  assisted  had 
no  intention  of  leaving  Canada  for  the  pur- 
poses mentioned  in  the  indictment  or  for  any 
other  purpose,  and  that  they  had  no  knowl- 
edge that  the  purpose  of  their  being  brought 
to  the  prisoner's  premises  was  that  he  might 
take  them  across  the  river  for  any  such  pur- 
pose or  at  all.  The  whole  affair  was  a  sham, 
arranged  by  the  military  authorities  for  the 
purpose  of  confirming  the  suspicions  they  had 
that  the  prisoner  was  engaged  in  the  work  of 
assisting  Austrians  to  cross  the  river  with 
the  view  of  their  going  to  Europe  to  assist 
the  enemy,  and,  as  they  thought,  enabling 
them  to  arrest  him  .  flagrante  delicto.  The 
prisoner,  no  doubt,  thought  that  the  thing 
was  real,  especially  when  he  received  $10  in 
cash  for  each  of  the  men  that  were  brought 
to  him.  There  was  no  evidence  that  the  pris- 
oner incited  the  men  or  any  of  them  to 
leave  Canada,  and  I  am  unable  to  understand 
how  it  can  be  said  that  the  prisoner  assisted 
them  to  leave  or  attempted  to  do  so.  Surely 
to  assist  another  involves  the  idea  of  a  desire, 
or  at  least  a  willingness,  to  be  assisted  on 
the  part  of  the  person  who  is  said  to  have 
been  assisted;  and  there  was  neither,  accord- 
ing to  the  uncontradicted  testimony,  and  that, 
too,  elicited  from  the  witnesses  called  on  the 
part  of  the  prosecution." 

In  Rex  y.  Nerlich,  34  Ont.  L.  Rep.  398, 
8  Ont.  W.  N.  692,  26  Dominion  L.  Rep.  138, 
it  appeared  that  one  Nerlich  and  his  wife 
were  indicted  for  that  they  did  ''maliciously 
and  traitorously  conspire,  confederate,  and 
agree  with  each  other,  and  with  others,  to 
aid  and  comfort  the  enemy  of  His  Majesty  the 
King  by  inciting  and  assisting  one  Arthur 
Zirzow,  a  German  subject  of  the  Emperor  of 
Germany,  a  public  enemy  now  at  war  with  His 
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Majesty  the  King,  to  leave  the  Dominion  of 
Canada  and  join  the  enemy  forces,"  etc.  At 
the  close  of  the  case  for  the  Crown,  the  trial 
judge  directed  the  jury  that  there  was  no 
evidence  on  which  Mrs.  Nerlich  could  be  con- 
victed of  conspiracy,  and  the  jury  according- 
ly rendered  a  verdict  of  "not  guilty"  as  to 
her.  The  jury  thereafter  found  Nerlich  guil- 
ty. Holding  that  he  should  have  been  ac- 
quitted the  court  said:  "The  Nerlichs  and 
the  'others'  referred  to  in  the  indictment  are 
charged  with  conspiring  to  aid  the  enemy  by 
inciting  and  assisting  Zirzow  to  leave  Canada 
and  join  the  enemy's  forces.  The  same  per- 
sons are  accused  of  'inciting'  and  'assisting' 
him.  The  idea  of  a  man  conspiring  with  oth- 
ers to  incite  himself  seems  to  be  an  absurdity. 
To  attempt  to  put  such  a  meaning  upon  the 
language  of  this  indictment  is  surely  some- 
thing at  variance  with  the  plain  language 
of  the  instrument,  and  could  not  possibly 
have  been  in   the  mind   of   the  draftsman." 

In  Rex  V.  Stone,  6  T.  R.  (Eng.)  527,  1 
East  P.  C.  79,  99,  the  indictment  charged  as 
an  overt  act  of  adhering  to  the  King's  ene- 
mies and  compassing  his  death  that  the  pris- 
oner conspired  with  others  to  collect  intelli- 
gence within  England  and  Ireland  of  the 
disposition  of  the  King's  subjects  in  case  of 
an  invasion  of  either  country,  and  to  com- 
municate such  intelligence  to  the  enemy,  for 
their  assistance  and  direction  in  their  con- 
duct and  prosecution  of  the  war.  It  was  con- 
tended by  the  prisoner's  counsel  that  such 
information  was  gathered  for  the  purpose  of 
averting  the  danger  of  so  great  a  calamity. 
The  court  said  that  the  jury  were  to  judge 
whether  the  intelligence  had  been  sent  with 
that  view,  for  however  beneficial  the  effect 
of  such  intelligence  might  be,  yet,  if  it  were 
sent  in  order  to  assist  the  enemy  in  their 
counsels,  and  to  enable  them  the  better  to 
shape  their  defense  or  attacks,  it  was  un- 
doubtedly high  treason  under  both  the  clause 
of  adhering  and  of  compassing.  See  to  the 
same  effect  Rex  v.  Hensey,  2  Ken.  K.  B. 
(Eng.)  366,  1  Burr.  642;  Rex  v.  Gregg,  14 
How.  St.  Tr.  (Eng.)  3376;  Charge  to  Grand 
Jury,  5  Blatt'hf.  649,  30  Fed.  Cas.  No.  18,271. 

In  Carlisle  v.  U.  S.  16  Wall.  147,  21  U.  S. 
(L.  ed.)  426,  wherein  it  appeared  that  aliens 
domiciled  in  the  United  States  manufactured 
saltpetre  which  they  sold  to  the  Confedera- 
cy, it  was  held  that  they  were  guilty  of  trea- 
son. The  court  said:  "By  thus  furnishing 
materials  for  the  prosecution  of  the  war 
whilst  they  were  domiciled  in  the  country, 
knowing  the  uses  to  which  the  mater ialn 
were  to  be  applied,  the  claimants  became  par- 
ticipators in  the  treason  of  the  Confederates 
equally  as  if  they  had  been  original  con- 
spirators with  them.  The  court  of  claims, 
therefore,  did  not  err  in  its  conclusion  that 
the  act  of  the  claimants  in  selling  the  salt- 
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petre  to  the  Confederates,  under  these  cir- 
cumstances, was  an  act  of  aid  and  comfort  to 
the  rebellion." 

In  U.  S.  V.  Pryor,  3  Wash.  C.  C.  234,  27 
Fed.  Cas.  No.  16,096,  it  appeared  that  the 
prisoner  was  charged  in  an  indictment  with 
adhering  to  the  enemy,  giving  them  aid  and 
comfort  by  going  from  a  British  seventy- 
four,  whilst  lying  in  Delaware  bay,  to  the 
shore  of  the  state  of  Delaware,  with  the  in- 
tention of  procuring  provisions  for  the  block- 
ading squadron.  The  judge  charged  the  jury 
that  the  undertaking  did  not  amount  to  an 
overt  act  of  treason  inasmuch  as  the  prisoner 
engaged  in  no  acts  of  hostility  against  the 
United  States  or  its  citizens  and  they  re- 
turned a  verdict  of  not  guilty. 

In  East's  Pleas  of  Crown,  vol.  I,  p.  80, 
vol.  II,  p.  798,  in  commenting  on  the  case  of 
Rex  V.  Evans,  it  was  stated  that  the  court 
concurred  in  holding  that  it  constituted  an 
adherence  to  the  enemy  within  the  act  of 
treason  for  a  subject  to  go  cruising  hostilely 
in  an  armed  vessel  of  the  enemy  with  intent 
to  seize  and  take  the  ships  of  the  king  and 
his  subjects.  See  also  Hawkins  Pleas  of  the 
Crown  64.  So  in  U.  S.  v.  Greathouse,  2  Abb. 
364,  4  Sawy.  457,  26  Fed.  Cas.  No.  15,264,  it 
was  held  that  procuring,  fitting  out  and  arm- 
ing a  vessel  to  cruise  in  the  service  of  the 
rebellion  on  the  high  seas  for  the  purpose  of 
committing  hostilities  against  the  citizens' 
property  and  vessels  of  the  United  States 
was  an  adherence  to  the  enemy  within  the 
law  of  treason. 

In  Rex  V.  Fehr,  26  Can.  Grim.  Cas.  245,  29 
Dominion  L.  Rep.  Ill,  the  accused  was 
charged  with  treason.  The  indictment  read 
as  follows :  **The  jurors  of  our  Lord  the  King 
present  that  Gabor  Fehr  on  or  about  the 
twenty-third  day  of  July  in  the  year  of  our 
Tjord  one  thousand  nine  hundred  and  fifteen, 
at  Sydney  in  the  county  of  Cape  Breton,  did 
unlawfully  commit  treason  by  assisting  a  pub- 
lic enemy  at  war  with  His  Majesty  in  such 
war,  to  wit,  the  Austria-Hungary  war  loan, 
to  the  amount  of  four  hundred  and  seventy- 
two  dollars  and  fifty  cents  ($472.50)  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided."  On  motion  of  his  coun- 
sel the  indictment  was  quashed  on  the  ground 
that  the  public  enemy  was  not  stated,  and 
that  it  was  left  to  the  accused  to  guess  which 
of  the  three  or  four  of  the  public  enemies 
at  the  time  at  war  with  His  Majesty  he  was 
charged  with  assisting.  The  court  said :  "The 
indictment  found  against  the  accused  is,  in 
my  opinion,  defective,  in  that  it  does  not  set 
forth  with  precision  the  ofi'ense  charged  and 
does  not  in  sufiScient  terms  state  any  overt 
act  of  treason.  .  .  .  The  only  approach 
to  a  statement  of  an  overt  act  is  the  mention 
of  the  Austria-Hungary  war  loan  and  of  the 
sum  of  $472.60.    This  can  hardly  be  consid- 


ered a  statement  of  an  overt  act  of  treason. 
It  gives  the  accused  little  or  no  idea  of  what 
he  has  to  meet;  it  may  apply,  if  it  applies 
at  all,  to  a  great  number  of  entirely  distinct 
and  different  acts.  I  think  the  indictment 
should  be  so  framed  as  to  afford  notice  to  the 
accused  in  terms  which  he  cannot  mistake 
of  the  acts  with  which  he  is  charged  and  which 
the  Crown  intends  to  establish  by  evidence." 

In  Vaughan*s  Case,  1  East  P.  C.  (Eng.) 
79,  it  was  stated  that  it  was  an  adherence 
to  the  king's  enemies  for  a  subject  of  Eng- 
land to  make  war  on  the  king's  allies,  engaged 
with  him  against  the  common  enemy,  though 
no  act  of  hostility  was  committed  against 
the  king  or  his  forces;  for  by  the  act  com- 
mitted the  enemy  would  be  strengthened  and 
the  king  weakened. 

In  Rex  V.  Delamotte,  1  East  P.  C.  (En?.) 
53,  it  was  stated  that  in  the  case  of  a  for- 
eigner who  goes  abroad  himself,  leaving  his 
family  and  effects  within  the  realm,  the  duty 
of  local  allegiance  continues  for  the  protec- 
tion thus  enjoyed,  and  if  he  commits  treason, 
aiding  even  his  own  countrymen  in  acts  or 
purposes  of  hostility,  he  may  be  punished  as 
a  traitor.  So  in  Rex  v.  Porterfield,  10  How. 
St.  Tr.  (Eng.)  1051,  it  was  held  that  one 
who  harbored,  maintained,  supplied,  intercom- 
muned  and  conversed  with  his  brother,  a  de- 
clared traitor,  was  himself  guilty  of  treason. 

In  Rex  V.  Ahlers,  [1915]  1  K.  B.  (Eng.) 
616,  84  L.  J.  K.  B.  901,  112  L.  T.  N.  S.  568,  79 
J.  P.  255,  31  Times  L.  Rep.  141,  it  appeared 
that  the  prisoner  was  a  German-bom  subject 
who  had  resided  in  England  for  thirty  years. 
In  1905  he  became  naturalized.  He  acted  as 
German  consul  at  a  place  called  Sunderland. 
During  the  first  days  of  the  month  of  August, 
1914,  in  his  capacity  as  consul  he  took  vari- 
ous steps  for  the  purpose  of  assisting  Ger- 
man subjects  to  return  to  their  own  coun- 
try. That  was  in  pursuance  of  his  duty.  On 
the  morning  of  August  6  he  read  a  daily  news- 
paper in  which  there  was  a  statement  that 
war  had  been  declared  between  Great  Britain 
and  Germany  at  7  P.  M.  on  August  4.  The 
statement  was  not  accurate  as  to  the  time, 
as  the  fact  was  established  by  the  official  doc- 
ument that  a  state  of  war  had  commenced  at 
11  P.  M.  on  August  4.  On  August  6,  the 
prisoner,  according  to  the  evidence,  which 
was  on  this  point  not  substantially  in  dispute, 
did  certain  acts,  such  as  assisting  certain 
persons  to  return  to  Germany.  He  was 
charged  in  the  words  of  the  indictment  with 
"contriving  and  with  all  his  strength  intend- 
ing to  aid  and  assist  the  enemies  of  our  Lord 
the  King  against  our  said  Lord  the  King  and 
his  subjects  heretofore  during  the  said  war 
.  .  .  and  with  force  of  arms  unlawfully 
maliciously  and  traitorously  was  adhering 
to  aiding  and  comforting  the  German  Em- 
peror against  our  Lord  the  King."    The  de- 
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was  that,  acting  in  his  capacity  of  a  con- 
sul, his  object  was  to  assist  German  subjects 
to  return  to  their  own  country,  and  that  his 
intention  was  not  in  any  way  to  injure  the 
interests  of  Great  Britain,  but  merely  to 
carry  out  his  duty  and  help  those  German 
subjects  to  return  to  their  own  country.  The 
court  quashed  the  conviction  for  the  reason 
stated  as  follows:  "We  cannot  .  .  .  find 
that  the  jury  ever  had  it  brought  to  their 
minds  that  it  was  possible,  if  they  chose  to 
adopt  the  view,  that  the  prisoner  was  not 
actuated  by  the  intention  and  had  not  the 
purpose  of  aiding  and  comforting  the  King's 
enemies.  Neither  can  we  say  that  the  jury 
could  not  possibly  have  come  to  a  conclusion 
favorable  to  the  appellant  if  those  two  al- 
ternative views  had  been  put  before  them.  As 
this  court  has  often  ruled,  it  is  not  enough 
to  support  the  conviction  that  the  jury  might 
have  come  to  the  same  conclusion,  had  the 
proper  direction  been  given.  Before  we  can 
uphold  a  verdict  of  guilty  after  misdirection, 
we  must  be  satisfied  that,  had  the  proper 
direction  been  given,  the  jury  must  have 
come  to  the  same  conclusion  and  convicted 
the  prisoner.  We  cannot  so  hold  in  this 
case.  We  cannot  say  that  it  follows  from 
the  evidence  that  the  actions  of  the  appellant 
were  necessarily  hostile  to  this  country  in 
intention  and  purpose;  although  there  was 
undoubtedly  evidence  upon  which  the  jury 
might  have  so  found.' 
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Alienation    of    Alfeetiona    —    Evideneo 
Insufficient. 

In  an  action  for  alienation  of  the  affections 
of  plaint iflT's  husband,  the  evidence  is  held 
to  be  insufficient  to  show  that  defendant  was 
the  active  cause  of  the  alienation  of  plain- 
tiffs husband's  affections. 

Admissibility  of  Evidence  —  Aots  after 
Separation. 

In  an  action  I  y  a  wife  against  anotlier  wo- 
man for  alienation  of  the  affections  of  plain- 
tifTs  husband,  where  there  is  no  evidence 
of  improper  relations  between  defendant  and 
the  husband  before  the  separation  of  plain- 
tiff from  her  husband,  evidence  of  such  im- 
proper  relations   thereafter   is   inadmissible. 

[See  note  at  end  of  this  case.] 


In  an  action  for  alienation  of  the  affec- 
tions of  plaintiff's  husband,  the  burden  is  on 
plaintiff  to  show  that  defendant  was  the  pur- 
suer, not  merely  the  pursued,  and  that  she- 
deliberately  influenced  plaintifTs  husband  to- 
withdraw  his  care,  protection,  comfort  and 
companionship. 

Appeal  from  Court  of  Common  Pleas:  Al- 
legheny county:  Evans,  Judge. 

Action  by  M.  S.  Stewart,  plaintiff,  against 
E.  Daisy  Hagerty,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Revebsbs. 

Joseph  Stadtfeld  and  L.  K.  d  8.  O.  Porter 
for  appellant. 

Thonuie  M.  Marshall  and  Thomas  M.  Mwr- 
shallj  Jr.,  for  appellee. 

[604]    PaiTE«,   J.— The   defendant  in   this 
case  was  charged  with  alienating  the  affec- 
tions of  plaintiff's  husband.     She  denied  the 
charge   and   alleged   that   plaintiff's   loss   in 
this  respect  was  in  no  way  due  to  any  influ- 
ence  exerted   by   her.     Her   counsel   contend 
that  there  was  no  evidence  in  the  case  tend- 
ing to  show  that  defendant  was  responsible 
for  the   estrangement  between   plaintiff  and 
her  husband,  and  they  urge  that  the  court 
below  erred  in  submitting  that  question   to 
the  jury.    In  her  statement  of  claim,  plaintiff 
[605]   averred  a  separation  between  herself 
and  her  husband,  but  gave  no  date  for  its 
occurrence.     However,  the  undisputed  testi- 
mony shows  that  they  separated  in  1907  or 
1908.     With  a  single  exception,  none  of  the 
witnesses  called  by  plaintiff  to  substantiate 
her  claim  testified  to  anything  which  occurred 
prior    to    1909.      That    exception    was    Miss 
Katheryn    I.    White,    who   testified    that   in 
1905  or  1906  she  saw  Mr.  Stewart  and  de- 
fendant one  evening  about  nine  o'clock  stand- 
ing together  and  talking  on  a  street  comer 
in  front  of  a  lighted  drug  store.     She  says 
she  saw  them  upon   another  occasion  about 
a  year  later,  walking  down  the  street.     This 
was  also  in  the  evening.     She  states  that  she 
also  saw  them  on  the  street  once  or  twice 
in  the  day  time,  but  was  indefinite  as  to  the 
dates  of  these  occasions.    Defendant,  who  was 
called  by  plaintiff  for  cross-examination,  tes- 
tified that  she  first  met  Mr.  Stewart  on  No- 
vember 26,  1909,  and  previous  to  that  date 
had  never  seen  nor  heard  of  him.    There  was 
no   evidence   whatever   of   any   wrongful   in- 
timacy between  defendant  and  plaintiiHs  hus- 
band  prior  to  the   separation   of  the  latter 
from   plaintiff,    which    occurred   in    1907    or 
1908.     The  only  evidence  of  the  husband's 
association  with  defendant  prior  to  that  time 
was,  as  above  stated,  that  on  two  or  three 
occasions  they  were  seen  standing  and  con- 
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versing   and   walking  together   on    a   public 
street.     This   in    itself   was   no   evidence   of 
improper  relations,  nor  did  it  tend  to  prove 
the  exercise  of  any  allurements  on  the  part 
of  defendant  for  the  purpose  of  enticing  tlie 
husband  away  from  his  wife.     Nor  were  the 
facts  shown  to  be  connected  in  any  way  with 
the  separation   that   occurred   two   or   three 
years   later.     But  counsel   for   the   plaintiff 
contend  that  evidence  as  to  relations  exist- 
ing between  defendant  and  plaintiff's  husband 
some  time  after  the  separation  may  properly 
be  considered  in  connection  with  testimony  as 
to  their  prior  relations,  in  order  to  interpret 
those  relations.     In  support  of  this  conten- 
tion they  cite  Sherwood  v.  Titman,  55  Pa.  77. 
[606]   That  was  an  action  by  the  husband 
to  recover  damages  for  criminal  conversation, 
and  it  was  held  that  in  such  an  action,  evi- 
dence of  improper  intimacy  of  defendant  with 
plaintiff's  wife  before  the  husband  and  wife 
had  separated  may  be  supplemented  by  evi- 
dence of  similar  conduct  after  the  separation. 
Counsel   also  cite  Keath   v.   Shiffer,   37   Pa. 
Super.   Ct.  573,  580,  in  which  it  was  held 
that,  where  evidence  was  offered  "as  to  the 
conduct  of  the  parties  prior  to  the  separation, 
laying  a  reasonable  ground  to  infer  an  im- 
proper relation  then  existing  between  them, 
— testimony  as  to  their  relations  after  the 
■separation  was  admissible  in  order  to  render 
certain  the  inference  to  be  drawn  from  their 
prior  conduct."    It  will  be  noted  that  in  both 
these  cases,  there  was  evidence  of  improper 
relations   existing   prior   to   the   separation. 
But  in  the  case  at  bar,  the  evidence  went  no 
farther  than  to  show  that  plaintiff's  husband, 
on  two  or  three  occasions  during  a  period 
of  two  or  three  years,  was  seen  talking  and 
walking  with  defendant  on  a  public  street. 
This  evidence  did  not  in  itself  tend  to  show 
anything  improper,  nor  did  it  lay  any  rea- 
sonable ground  for  any  inference  of  the  kind. 
Therefore,    the   present   case   does    not    fall 
within  the  rule  invoked,  and  evidence  of  the 
relations  existing  some   time  subsequent  to 
the  separation  was  not  admissible.     Nor  is 
there  anything  in  the  fact  that  the  defendant 
and  the  husband  were  seen  together  on  the 
street  which  tends  to  show  that  defendant 
was  the  active  agent  in  bringing  about  the 
meeting.     In   order   to    sustain    this   action 
there   must   be   some    evidence    from    which 
the     conclusion     can    be    drawn     that     she 
was  the  pursuer,  and  not  merely  the  pur- 
sued:      Buchanan   v.    Foster,   23    App.    Div. 
.542,  48   N.   Y.  S.  732.     To  the  same  effect 
is    Whitman   v.   Egbert,    27    App.   Div.    374, 
50   N.   Y.   S.   3.     In   view   of   the   admitted 
fact  of  a   separation   between   plaintiff  and 
her  husband,  clear  proof  was  necessary  that 
defendant    was    the    active    inducing    cause 
of  that  separation.     The  trial   judge   fully 
recognized  this  requirement,  for  he  said  to 


the  jury:  [607]  "The  basis  of  the  wife's 
claim,  however,  is  that  the  cause  of  the  sepa- 
ration was  the  evil  influence  exerted  over  her 
husband  by  this  defendant.  That  is  the  basis 
of  her  claim,  and  in  order  to  establish  Mrs. 
Stewart's  claim  here,  you  must  find  from  the 
evidence  that  this  defendant  was  the  cause  of 
the  separation;  that  she  was  not  only  the 
cause  of  it,  but  that  she  was  wilfully  the 
cause  of  it;  that  she  acted  deliberately  and 
purposely  in  exerting  the  influence  over 
George  W.  Stewart  which  caused  him  to  with- 
draw his  care,  protection,  comfort  and  com- 
panionship from  Mrs.  Stewart."  A  very  care- 
ful examination  of  all  the  evidence  in  the 
case  fails  to  disclose  anything  which  would 
measure  up  to  the  degree  of  proof  required 
in  this  instruction  or  that  would  justify  an 
inference  that  defendant  wilfully  induced  Mr 
Stewart  to  separate  from  his  wife,  or  that 
she  was  the  active  cause  of  the  alienation  of 
his  affections  from  her.  Many  and  various 
reasons  might  have  caused  the  loss  by  plain- 
tiff of  her  husband's  affections.  The  burden 
was  upon  her  to  show  that  the  defendant  was 
the  active  inducing  cause  of  that  loss.  Clear- 
ly she  did  not  show  this  by  any  proof  whidi 
she  offered  of  conduct  prior  to  the  separation. 
The  first,  second,  fourth  and  sixth  assign- 
ments of  error  are  sustained.  The  judgment 
is  reversed,  and  is  here  entered  for  the  de- 
fendants 


NOTE. 

AdmlasiMUty  im  Aotion  for  AUeaatloa 
of  AfPeetiona  of  Bvidonoo  of  Aets 
Committed  after  Separatiom  o£ 
Spovaea. 

The  few  decisions  in  which  the  question  haa 
been  decided  are  in  accord  in  declaring  that 
in  an  action  for  alienation  of  affections  evi- 
dence of  acts  committed  after  the  separation 
of  the  spouses  is  admissible,  to  reflect  light 
on  the  previous  relations  of  the  parties. 
Hardwick  v.  Hardwick,  130  la.  230,  106  N. 
W.  639;  Merrill  v.  Leisenring,  166  Mich.  219. 
131  N.  W.  538;  Sweikhart  v.  Hanrahan,  184 
Mich.  201,  150  N.  W.  833;  Phelps  v.  Bergera, 
92  Neb.  851,  139  N.  W.  632;  King  v.  Hanson, 
13  N.  D.  85,  99  N.  W.  1085;  Sherwood  v. 
Titman,  55  Pa.  St.  77;  Keath  v.  Shiffer,  37 
Pa.  Super.  Ct.  573;  Rose  v.  Mitchell,  21  R.  I. 
270,  43  Atl.  67;  Morris  v.  Warwick,  42 
Wash.  480,  7  Ann.  Cas.  687,  86  Pac.  42. 
Thus  in  Keath  v.  Shiffer,  supra,  evidence  as 
to  the  relations  between  the  defendant  and 
the  wife  of  the  plaintiff  after  the  separation 
of  the  latter  from  her  husband  was  held  to 
be  admissible  for  the  purpose  of  interpreting 
their  conduct  previous  to  the  separation,  a 
foundation  having  been  laid  by  the  introdue- 
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tion  of  testimony  as  to  improper  relations 
existing  prior  to  the  separation.  In  the  re- 
ported case  it  is  held  that  in  the  absence  of 
9uch  a  foundation  the  testimony  should  not 
be  received. 

In  Morris  ▼.  Warwick,  42  Wash.  480,  7 
Ann.  Caa.  687,  85  Pac.  42,  the  court  in  stat- 
ing the  reason  for  admitting  evidence  of  the 
conduct  of  the  defendant  and  the  plaintiff's 
wife  after  a  separation  of  the  spouses  said: 
"It  seemed  to  be  the  view  of  the  trial  court 
that  the  conduct  of  the  defendant  and  the 
plaintiff's  wife,  at  any  time  after  the  separa- 
tion of  plaintiff  and  his  wife,  was  not  perti- 
nent nor  material,  on  the  theory,  as  indicated 
by  the  court,  that  there  could  be  no  alienation 
of  affection  where  none  existed.  But  it  does 
not  necessarily  follow  that  affection  does  not 
survive  a  separation.  No  arbitrary  standard 
of  action  can  be  erected  by  which  conjugal 
afTection  can  be  tested  or  measured.  It  dif- 
fers in  intensity  and  constancy  with  the  dif- 
ferent temperaments  and  characters  of  the 
individuals.  It  may  be  so  superficial  that 
blight  provocation  would  be  sufficient  to  de- 
stroy it,  or  it  may  be  so  deeply  rooted  that 
it  will  survive  neglect,  disgrace,  brutal  treat- 
ment, and  desertion.  It  sometimes  even  out- 
lives legal  separation,  as  is  proven  by  many 
authenticated  instances  of  men  and  women 
remarrying  after  divorce  has  been  obtained. 
Husbands  and  wives,  in  the  heat  of  passion 
engendered  by  wrongs,  real  or  imaginary, 
may,  and  frequently  do,  separate  from  each 
other,  and  yet  when  time  gives  opportunity 
for  reflection  and  self-examination,  it  is  fre- 
quently discovered  by  both  parties  that  the 
actual  cause  of  dissension  was  really  trifling, 
that  affection  was  not  annihilated,  but  sim- 
ply for  the  time  being  forced  into  the  back- 
ground, and  reconciliation  is  devoutly  desired 
by  both.  And  it  is  this  right  to  a  reconcilia- 
tion that  a  stranger  has  no  right  to  interfere 
with,  or  deprive  a  husband  or  wife  of." 

In  King  v.  Hanson,  13  N.  D.  85,  99  N.  W. 
1085,  in  sustaining  the  admission  of  evidence 
tending  to  show  that  when  the  plaintiff  was 
abandoned  by  her  husband  she  lived  with  the 
defendant  in  adultery,  the  court  said:  "It 
is  contended  that  this  evidence  had  no  ten- 
dency to  throw  light  upon  their  prior  rela- 
tions in  Minnesota  and  North  Dakota,  and 
Was  of  a  highly  prejudicial  character.  It 
cannot  be  doubted  that  this  evidence  was 
damaging  to  the  defendant.  It  was,  in  our 
opinion,  however,  entirely  competent.  The 
circumstance  that  defendant  took  King  with 


her  to  Wisconsin,  and  kept  him  at  her  hotel 
after  the  plaintiff  had  protested  to  her  in 
Minneapolis  against  it,  and  against  the  de- 
fendant's relation  with  her  husband,  and  the 
evidence  of  their  adulterous  relations  in  Wis- 
consin, were  valuable  aids  in  determining 
what  their  relations  had  been  in  this  state 
and  in  Minnesota,  and  tended  strongly  to 
show  that  the  defendant  was  the  moving 
cause  in  King's  abandonment  of  his  wife." 

However,  it  has  been  held  that  the  defend- 
ant in  an  action  for  the  alienation  of  the 
affections  of  plaintiff's  wife  could  not  show 
that  the  plaintiff  had  been  attentive  to  an- 
other woman  after  his  wife  left  (lim  and 
after  he  had  commenced  the  action.  Wel- 
ker  V.  Hazen,  147  Pa.  St.  122,  93  Atl.  173. 

It  has  been  held  that  where  it  is  shown 
that  the  husband  abandoned  his.  wife,  and 
that  during  the  abandonment  she  was  main- 
taining improper  relations  with  the  defend- 
ant, it  is  a  question  for  the  jury  to  deter- 
mine whether  the  acts  of  the  defendant  were 
an  inducing  cause  to  the  husband's  deser- 
tion of  his  wife.  Romaine  v.  Decker,  11  App. 
Div.  20,  43  N.  Y.  S.  79. 

Evidence  that  the  defendant  and  the  plain- 
tiff's wife  became  engaged  to  be  married 
shortly  after  the  plaintiff's  wife  obtained  a 
divorce  on  the  ground  of  cruelty  has  been 
held  to  be  admissible  as  illustrating  the  state 
of  affection  between  them  before  the  divorce 
was  granted.  Bergman  v.  Solomon,  143  Ky. 
581,  136  S.  W.  1010.  And  so,  evidence  that 
the  plaintiff's  husband  instituted  an  action 
for  divorce  has  been  held  to  be  admissible 
in  connection  with  proof  that  the  defendant 
participated  in  the  bringing  of  the  action. 
Hardwick  v.  Hardwick,  130  la.  230,  106  N. 
W.  639.  See  also  De  Ford  v.  Johnson  (Mo.) 
177  S.  W.  677. 

Testimony  that  the  defendant  after  elop- 
ing with  the  plaintiff's  wife  foreclosed  a 
chattel  mortgage  on  the  plaintiff's  property 
has  been  held  to  be  admissible  on  the  ground 
that  it  tended  to  establish  malice.  Warnock 
V.  Moore,  91  Kan.  262,  137  Pac.  959. 

It  has  been  held  that  in  an  action  by  a 
husband  against  his  wife's  parents  for  the 
alienation  of  her  affections,  evidence  that 
after  the  separation  the  parents  encouraged 
their  daughter  to  associate  with  disreputable 
persons  was  admissible.  Holtz  v.  Dick,  42 
Ohio  St.  23,  61  Am.  Rep.  791.  See  also  Fuller 
V.  Robinson,  230  Mo.  22,  Ann.  Gas.  1912A 
938,  130  S.  W.  343. 
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Carriers    of    Paisensers    —    Change    of 
Cars  ^-  Notice  to  Passenger. 

An  adult  passenger,  apparently  of  ordinary 
intelligence,  and  in  full  possession  of  her 
senses,  is  bound  to  take  notice  of  her  route 
and  make  the  necessary  change  of  cars,  and 
the  carrier  is  not  required  to  give  her  special 
notice  of  the  necessity  therefor,  so  that,  if  it 
announces  ,the  arrival  at  a  junction  where 
it  is  necessary  to  change  for  points  on  the 
line  of  the  connecting  carrier,  it  is  not  liable 
for  carrying  the  passenger  beyond  the  junc- 
tion. 

[See  note  at  end  of  this  case.] 
Same. 

In  an  action  for  damages  from  defendant's 
negligent  failure  to  notify  plaintiff  of  the 
necessity  for  changing  cars  at  a  junction,  the 
evidence  is  held  to  make  the  defendant's 
announcement  of  the  junction  and  the  neces- 
sity for  changing  a  question  for  the  jury. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  action,  where  the  issue  is  whether 
the  carrier  announced  the  junction  and  the 
necessity  for  changing  cars  as  claimed  by  it, 
an  instruction,  leaving  it  to  the  jury  to  deter- 
mine whether  the  trainman  exercised  ordi- 
nary care  to  apprise  plaintiff  of  the  place 
she  was  to  leave  the  train  to  take  a  train 
on  a  connecting  road,  is. erroneous,  as  ignor- 
ing the  real  issue. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Pulaski  county: 
Hendricks,  Judge. 

Action  by  Mrs.  S.  E.  Needham,  plaintiff, 
against  St.  Louis,  Iron  Mountain  and  South- 
ern Railway  Company,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.     Revb&sed. 

E.  B.  Kinsworthy  and  W.  O.  Riddick  for 
appellant. 

Geo.  F,  Jones  for  appellee. 

f585]  McCuLLocH,  C  .J.— The  plaintiff, 
Mrs.  Needham,  became  a  passenger  on  one  of 
the  defendant's  trains  enroute  to  Heber 
Springs,  a  station  on  the  Missouri  &  North 
Arkansas  Railway,  and  was  carried  beyond 
the  junction  where  she  should  have  changed 
cars.  This  is  an  action  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of 
negligent  failure  on  the  part  of  defendant's 


servants  to  notify  plaintiff  of  the  necessity; 
for  changing  cars  at  Kensett,  the  junction 
of  the  two  roads.  The  case  was  tried  before 
a  jury  and  the  result  was  a  verdict  against 
the  defendant,  and  from  the  judgment  ren- 
dered thereon  the  defendant  has  prosecuted 
this  appeal. 

Plaintiff  resided  in  Little  Rock  and  bought 
a  round-trip  ticket  to  Heber  Springs,  the 
ticket  reading  over  defendant's  line  from 
Little  Rock  to  Kensett,  and  thence  over  the 
Missouri  &  North  Arkansas  Railroad  to  point 
of  destination.  Plaintiff  boarded  a  train  at 
the  Union  [586]  Station,  Little  Rock,  at  2:45 
p.  m.  The  conductor  came  through  the  train 
shortly  after  leaving  Little  Rock  and  de- 
tached the  coupon  covering  the  fare  for  pas- 
sage to  Kensett  and  returned  the  balance  of 
the  ticket  to  plaintiff.  Plaintiff  testified 
that  she  did  not  know  where  Heber  Springs 
was,  but  supposed  that  it  was  on  the  line  of 
defendant's  road  and  that  she  would  not  have 
to  change  cars.  The  conductor  says  that  wh*^n 
he  took  up  the  ticket  he  imformed  plaintiff  or 
the  necessity  of  changing  cars  at  Kensett,  but 
this  the  plaintiff  denies  in  her  testimony.  The 
train  stopped  at  Kensett  a  sufficient  length 
of  time  for  passengers  to  debark,  and  the 
name  of  the  station  was  announced  by  one 
of  the  trainmen  in  the  coach  in  which  the 
plaintiff  was  riding,  but  there  is  a  conflict  in 
the  testimony  as  to  the  extent  of  the  an- 
nouncement. Plaintiff  said  that  the  brake- 
man  or  other  employee  merely  called  the  name 
of  the  station,  but  the  flagman  testified  that 
he  called  the  name  of  the  station  and  gave 
the  announcement  to  "change  cars  for  Searcy 
and  Eureka  Springs."  At  any  rate,  plain- 
tiff failed  to  debark  at  the  station,  and  she 
says  that  she  did  not  learn  that  a  mistake 
had  been  made  in  not  changing  cars  until 
she  reached  Crawfordsville,  a  station  on  the 
road  seventeen  miles  west  of  Memphis.  She 
states  that  the  conductor  then  admitted  that 
she  had  been  carried  by  on  account  of  his  mis- 
take, and  stopped  the  train  at  Crawfordsville 
so  that  she  could  get  off.  She  was  furnished 
transportation  from  Crawfordsville  back  to 
Wynne,  and  thence  back  to  Kensett,  but  in  re- 
turning she  was  kept  up  all  night,  either  at 
the  station  at  Wynne  or  continuing  the  jour- 
ney back  to  Kensett. 

(1)  It  is  contended  by  counsel  for  de- 
fendant that  the  judgment  should  be  reversed 
and  the  cause  remanded  for  the  reason  that 
according  to  the  undisputed  testimony  the 
stop  at  Kensett  was  announced,  and  that  that 
was  all  that  the  servants  of  the  company 
were  required  to  do,  the  plaintiff  being  guilty 
of  negligence  in  failing  to  ascertain  that  that 
was  the  point  for  changing  cars.  It  is  clear 
that  if  there  was  an  announcement  made,  a  a 
[587]  claimed  by  the  flagman,  giving  notice 
of  the  necessity  for  a  change  of  cars  to  points 
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north  on  the  Missouri  &  North  Arkansas 
Railroad,  the  plaintiff  was  bound  to  take  no- 
tice of  her  route  and  make  the  necessary 
change.  She  was  an  adult,  apparently  of 
ordinary  intelligence,  and  in  full  possession 
of  her  senses,  therefore  the  carrier  was  not 
required  to  give  her  special  notice  of  the 
necessity  for  a  change  of  cars.  All  that  tbo 
law  required  was  that  a  suitable  regulation 
be  made  for  the  convenience  of  passengers, 
and  that  reasonable  steps  be  taken  to  bring 
those  regulations  to  the  attention  of  the  pas- 
senger, no  further  individual  notice  being 
required.  St.  Louis,  etc.  R.  Co.  v.  Atchison, 
47  Ark.  74,  14  S.  W.  468;  Jewell  v.  St.  Louis, 
etc.  R.  Co.  82  Ark.  698,  102  S.  W.  370;  Rock 
Island,  etc.  R.  Co.  v.  Stevens,  84  Ark.  436, 
105  S.  W.  1032,  108  S.  W.  617,  16  L.R.A. 
<N.S.)  1132;  Lilly  v.  St.  Louis,  etc.  R.  Co. 
31  Okla.  621,  122  >ac.  602,  39  L.R.A.(N.S.> 
663;  Central  of  Georgia  R.  Co.  v.  Ashley,  159 
Ala.  146,  48  So.  981. 

In  the  Alabama  case  above  cited,  the  rule 
is,  we  think  correctly  stated  as  follows: 
**A  primary  duty  rests  on  the  carrier  of  pas- 
sengers to  give  publicity  to  its  regulations, 
whether  of  schedule,  including  places  where- 
at its  train  will  stop  for  the  discharge  or 
reception  of  passengers,  or  of  routing  on  its 
roadway,  embracing  points  of  change  to  an- 
other line  of  its  roadway  or  that  of  another 
company,  to  the  end  that  the  ordinarily 
prudent  and  intelligent  traveler  may  be  in- 
formed of  the  facts  essentially  necessary  for 
him  to  accomplish  his  journey.  The  reason 
for  such  duty  inheres  in  the  nature  of  the 
service  afforded  by  such  agencies,  in  connec- 
tion with  the  power  possessed  by  carriers  to 
formulate  and  enforce  such  reasonable  regu- 
lations as  the  conduct  of  the  business  re- 
quires. .  .  .  Having  this  power,  it  would 
be  wholly  irrational  to  say  tliat  no  duty,  com- 
mensurate with  the  power,  rests  on  the  car- 
rier to  advise  the  traveling  public,  by  reason- 
able means,  of  reflation  so  necessary  to  any 
journey  by  rail;  for  such  a  pronouncement 
would  essentially,  cast  upon  the  passenger 
the  obligation,  not  simply  to  exercise  reason- 
able prudence  and  diligence  to  ascertain  the 
regulations,  with  respect  to  where,  when, 
[588]  and  how  his  journey  may  be  made  un- 
der regulations  existing  and  published,  but 
to  seek  out  unpublished  regulations  the  oper- 
ation of  which  affect  his  journey.  The  re- 
sult would  be,  naturally,  that  no  carrier  of 
passengers  would  make  any  effort  to  give 
publicity  to  its  regulations  touching  mat- 
ters associated  with  the  employment  of  its 
transportative  agencies." 

(2)  We  think  the  above  statement  of  the 
law  is  correct,  as  applicable  to  the  facts  of 
this  case,  and  that  while  the  defendant  had 
the  right  to  assume  that  the  plaintiff  had 
informed  herself  as  to  tlie  route  to  her  desti- 
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nation,  yet  the  obligation  rested  upon  the 
carrier  to  give  some  notice  of  the  arrival  at 
the  junction  point,  and  of  the  fact  that  it 
was  the  junction  point  applicable  to  the  route 
plaintiff  was  traveling.  The  undisputed  evi- 
dence shows  that  there  was  such  a  regulation, 
which  consisted  of  an  announcement  of  the 
fact  that  it  was  the  junction,  and  that  it 
was  necessary  to  change  for  points  to  the 
north  on  the  line  of  the  connecting  carrier.  If 
that  announcement,  in  accordance  with  the 
regulation,  was  in  fact  made,  then  there  can 
be  no  recovery  in  this  case,  but  there  is  a 
dispute  on  that  point.  It  is  argued  that  in- 
asmuch as  the  plaintiff  confesses  that  she  did 
not  know  that  Heber  Springs  was  on  another 
line  of  railway,  the  announcement,  even  if  it 
had  been  made,  would  have  been  ineffectual 
so  far  as  she  is  concerned,  and  would  have 
meant  nothing  to  her.  It  is  true,  the  plain- 
tiff says  that  she  did  not  know  that  she  had 
to  change  cars  at  all,  but  we  cannot  say  that 
an  announcement  of  the  change  at  Kensett 
would  not  have  attracted  the  plaintiff's  at- 
tention to  the  extent  that  she  would  have  pur- 
sued further  inquiry  to  ascertain  whether  or 
not  that  change  applied  to  her  route.  The 
jury  might  have  drawn  the  inference  from 
the  circumstances  that  the  announcement,  if 
made,  would  have  put  the  plaintiff  upon  an 
inquiry  which  she  would  have  pursued  by 
asking  information  of  the  conductor.  We  are 
of  the  opinion,  therefore,  that  there  was 
enough  to  go  to  the  jury  on  that  issue,  about 
which  there  was  a  sharp  conflict  in  the  testi- 
monv. 

[589]  (3)  That  issue  was  not,  however,  cor- 
rectly submitted  to  the  jury,  and  for  that  rea- 
son the  judgment  must  be  reversed  for  a  new 
trial.  The  court  gave  the  following  instruc- 
tion, over  the  objection  of  the  defendant  :"X. 
You  are  instructed  that  it  was  the  duty  of  the 
defendant  to  use  ordinary  care  to  apprise 
plaintiff  of  the  place  she  was  to  leave  its  train 
and  catch  a  train  on  another  road  to  continue 
her  journey  under  the  ticket  defendant  had 
sold  her.  By  ordinary  care  is  meant  that  care 
an  ordinarily  prudent  person  would  exercise 
under  the  circumstances.  If  you  find  that  her 
having  been  carried  by  Kensett  was  the  result 
of  want  of  ordinary  care  on  the  part  of  the 
employees  of  the  defendant,  then  you  will 
find  for  the  plaintiff;  if  you  find  she  suffered 
any  damages  if  which  such  failure  to  exercise 
ordinary  care  was  the  proximate  cause.  By 
proximate  cause  is  meant  the  natural  and 
probable  result  of  an  act,  and  that  that 
should  have  been  foreseen  under  the  circum- 
stances." 

The  instruction  is  erroneous  in  leaving  it 
to  the  jury  to  determine  what  would  consti- 
tute ordinary  care.  The  regulation  of  the 
company  for  the  junction  station  to  be  an* 
nounced,  and  the  announcement  of  the  neces- 
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sity  for  changing  cars  for  points  on  the 
intersecting  line,  was  reasonable  and  consti- 
tuted the  full  measure  of  the  carrier's  duty  to 
the  passengers.  It  was  not  proper  to  leave 
it  to  the  jury  to  say  whether  or  not,  if  that 
regulation  had  been  complied  with,  it  con- 
stituted ordinary  care.  The  flagman  testified 
that  he  made  the  announcement  of  the  neces- 
sity for  change  of  cars,  and  the  jury  may  have 
accepted  his  statement  as  true  and  yet  found 
that  ordinary  care  required  a  special  notice 
to  the  plaintiff  that  she  must  change  cars  in 
order  to  go  to  Heber  Springs.  The  instruc- 
tion ignores  the  real  point  at  issue  in  the 
case,  as  to  whether  or  not  the  announcement 
was  made  as  testified  by  the  flagman,  and 
erroneously  leaves  it  to  the  jury  to  determine 
whether  or  not  the  trainmen  had  exercised 
ordinary  care  ''to  apprise  plaintiff  of  the  place 
[590]  she  was  to  leave  its  train  and  catch  a 
train  on  another  road.'' 

For  that  error,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

NOTE. 

IHity  of  Carrier  to  Give  PAssens^r  H o« 
tioo  of  And  Time  to  M«ko  Cl&anse 
of  Cars. 

It  is  the  duty  of  a  carrier  of  passengers 
who  sells  a  ticket  requiring  a  change  of  cars 
to  give  to  the  passenger  reasonable  notice  in 
some  form  of  the  necessity  of  changing  cars 
and  the  station  where  the  change  must  be 
made.  Central  of  Georgia  R.  Co.  v.  Ashley, 
159  Ala.  145,  48  So.  981 ;  Dye  v.  Virginia  Mid- 
land R.  Co.  20  D.  C.  63,  Barker  v.  New  York 
Cent.  R.  Co.  24  N.  Y.  699.  And  see  the  re- 
ported case.  And  at  least  in  the  case  of  a 
passenger  on  a  sleeping  car  it  is  the  duty 
of  the  carrier  to  awaken  the  passenger  in 
time  to  dress  and  alight.  McKeon  v.  Chi- 
cago, etc.  R.  Co.  94  Wis.  477,  69  N.  W.  175, 
59  Am.  St.  Rep.  910,  35  L.R.A.  252,  wherein 
it  was  said:  ''As  the  plaintiff  held  the  de- 
fendant's sleeping-car  ticket  to  New  Lisbon, 
she  was  necessarily  expected  to  use  it  by 
occupying  her  berth  until  awakened  for  the 
purpose  of  making  such  change  of  cars.  To 
make  such  change,  it  became  the  duty  of  the 
defendant,  whether  stipulated  in  the  contract 
of  carriage  or  not,  to  either  awaken  her  in 
time  to  make  the  necessary  preparation  for 
such  change  in  a  suitable  and  decent  manner, 
upon  reaching  the  station  or,  failing  to  so 
awaken  her  before  reaching  the  station,  to  hold 
the  train  at  that  point  for  a  sufiicient  length 
of  time  to  enable  her  to  make  such  preparation 
as  was  necessary  to  change  cars."  As  to  the 
general  duty  to  awaken  a  passenger  before 
arriving  at  his  destination  see  the  note  to 
Bass  v.  Cleveland,  etc.  R.  Co.  7  Ann.  Cas.  718. 

However,  in  St.  Louis,  etc.  R.  Co.  v.  Mc- 
CuUough,  18  Tex.   Civ.  App.   534,  45  S.  W. 


324,  a  duty  of  inquiry  was  imposed  on  the 
passenger,  the  court  saying:  **The  court 
charged  the  jury,  in  effect,  that  it  was  plain- 
tiff's duty  to  inform  herself  as  to  the  route 
she  was  to  travel  and  the  station  at  which 
she  was  to  make  a  change,  but  in  this  connec- 
tion he  informed  the  jury  that  the  measure 
of  her  duty  in  this  respect  was  the  use  of 
ordinary  care.  We  are  of  the  opinion  that 
the  charge  requested  was  the  proper  one  to 
have  been  given.  This  action  is  based  on  neg- 
ligence of  the  defendant  in  failing  to  stop 
its  train  and  give  notice  thereof  so  plaintiff 
could  alight  therefrom.  If  this  was  done, 
defendant  would  not  be  liable,  unless  a  cus- 
tom had  been  established  requiring  greater 
diligence  in  helping  plaintiff  off  the  train, 
and  it  was  immaterial  what  care  plaintiff 
exercised  in  informing  herself  as  to  the  place 
of  changing  cars.  It  was  her  duty  to  so  in- 
form herself,  and  if  she  did  not  do  so  and 
was  not  misled  by  defendant's  agents  or 
servants,  and  if  by  reason  of  this  she  was  car- 
ried beyond  her  station,  she  cannot  recover." 

In  Lilly  v.  St.  Louis,  etc.  R.  Co.  31  Okla. 
621,  122  Pac.  502,  39  L.R.A.(N.S.)  663,  it  was 
held  to  be  the  duty  of  the  train  employees  to 
give  information  on  request  as  to  a  change 
of  cars,  the  court  saying:  "In  the  instant 
case,  when  the  servants  of  the  company  in 
charge  of  the  train  were  requested  by  plain- 
tiff to  furnish  her  with  information  as  to 
where  it  would  be  necessary  for  her  to 
change  trains,  it  became  their  duty  to  inform 
her;  and  their  failure  to  do  so  constitutes,  in 
our  opinion,  such  negligence  as  renders  the 
company  liable  in  damages  for  all  injury 
proximately  resulting  therefrom." 

General  public  notice  in  the  schedules  and 
timetables  of  a  necessity  pf  changing  cars  is 
apparently  sufficient  in  connection  with  an 
announcement  on  the  train.  Page  v.  New 
York  Cent.  R.  Co.  13  N.  Y.  Super.  Ct.  623, 
wherein  it  was  said:  "If  the  defendant  gave 
such  published  notice  of  the  running  of  its 
trains,  and  such  special  notice  in  the  cars,, 
of  the  necessity  of  changing  cars  at  any  par- 
ticular station,  that  every  traveler  of  ordi- 
nary intelligence,  by  the  use  of  reasonable 
care  and  caution,  would  obtain  all  the  requi- 
site information  as  to  the  route  to  be 
traveled,  and  the  cars  to  be  taken  at  any 
intermediate  point  of  the  voyage,  it  dis- 
charges its  whole  duty  in  this  respect.  If  a 
passenger,  merely  by  a  failure  of  his  own  to 
use  such  care  and  caution,  instead  of  chang- 
ing cars  at  a  particular  station,  and  taking 
cars  which  go  to  the  place  to  which  he  has 
paid  his  fare,  continues  in  the  cars  in  which 
he  started,  and  is  carried  in  another  direc- 
tion, the  result  is  to  be  attributed  to  his  own 
negligence,  and  not  to  a  breach  of  duty,  or  of 
contract,  on  the  part  of  the  company.  The 
fact  of  the  publicity  of  such  regulations,  th* 
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time,  manner,  and  circumstances  of  publish- 
ing them,  and  whether  sufficient  to  bring 
home  actual  notice  to  the  passenger,  provided 
he  bestows  reasonable  care  and  attention,  in 
order  to  inform  himself,  is  one  to  be  de- 
termined by  a  jury/'  And  see  the  reported 
case. 

A  passenger  is  not  entitled  to  rely  on  infor- 
mation derived  from  a  station  agent  in  the 
face  of  a  contrary  announcement  by  the  con- 
ductor.    Dye  V.  Virginia  Midland  R.  Co.  20 
D.  C.  63;  Texas,  etc.  R.  Co.  v.  Lathrop  (Tex.) 
192  S.  W.  1080.     See   also    Barker   v.    New 
York  Cent.  R.  Co.,  24  N.  Y.  5ft9 ;  Lilly  v.  St. 
Louis,  etc.  R.  Co.  31  Okla.  521,  122  Pac.  502, 
39  L.R.A.(N.S.)    663.     In    Dye    v.    Virginia 
Midland  R.  Co.  supra,  it  was  said:     "It  is 
known  to  be  the  special  function  of  conduc- 
tors of  railway  trains  to  be  informed,  and  to 
inform  others,  what  they  are  going  to  do  with 
the    trains    they    conduct.     While   the   au- 
thorities hold  that  'a  traveler  may  rely  with 
more  confidence  upon  a  ticket  agent's  assur- 
ance concerning  fares  and  tickets,  and  the  con- 
tract obligations  they  import,  than  that  of 
any  conductor,'  it  is  equally  known    to    the 
courts  that  a  conductor's  announcement  con- 
cerning what  he  is  about  to  do  with  his  own 
train  is  more  to  be  relied  upon  than  the  state- 
ment of  a  ticket  agent  concerning  the  same 
matter.     If  the  functions  and    relative    au- 
thority of  ticket  agents  are  thus  recognized 
by  the  courts  as  matter  of  law,  it  would  seem 
to  follow  that  a  passenger  cannot  disregard, 
and  without  inquiry,  the  statement  of  the 
conductor    concerning    the    running    of    his 
train."     In  Lilly  v.  St.  Louis,  etc.  R.  Co.  31 
Okla.  621,  122  Pac.  502,  39  L.R.A.(N.S.)  668, 
the  court  said:     "It  is  the  duty  of  the  pas- 
senger, upon  learning  en  route  that  he  must 
change  cars  to  reach  his  destination,  to  ascer- 
tain where  he  should  make  such  change;  and 
if  he  fails  to  do  so  and  is  carried  over  a 
wrong  line,  the  railway  company  is  not  liable, 
unless  he  was  misled  by  its  agents  or  serv- 
ants.    St.  Louis  S.  W.  R.  Co.  v.  McCullough, 
18  Tex.  Civ.  App.  534,  45  S.  W.  324.    But  how 
is  a  passenger  to  obtain  this  necessary  infor- 
mation?   Evidently  from  the  servants  of  the 
railway  in  charge  of  the  train  upon  which 
the  passenger  rides.     The  method  by  which 
public  travel  upon  railways  for  long  distances 
is  effected  renders  it  necessary  that  the  rail- 
way companies  shall,  through   their   agents 
and  servants  upon  passenger  trains,  instruct 
the  passengers  thereon  upon  inquiry  how  they 
may  reach  their  destination.    In  the  transfer 
to    connecting    carriers,    in    the    change    of. 
trains  upon  the  same  line  of  railway,  in  the 
transfer  of  coaches  from  the  main  lines  to 
branch  lines,  and  vice  versa,  and  in  the  dis- 
continuance of  trains  at  the  end  of  divisions 
and  in  the  addition  of  new  sections,  no  one, 
often,  other  than  the  persons  in  charge  of  the 
train  upon  which  a  passenger  rides,  to  whom 
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the  passenger  has  access,  is  able  to  furnish 
the  information  required  by  the  passenger  to 
enable  him  to  know  where  and  when  he  must 
make  change  of  trains  in  order  to  reach  his 
destination.  It  would  be  practically  impossi- 
ble for  the  agent  of  any  station  of  a  railway 
company  to  know  at  all  times  all  the  details 
relative  to  transfer  and  change  of  trains  that 
must  take  place  in  a  single  journey  of  long 
distance  upon  a  single  system  of  railway, 
much  less  of  the  many  changes  that  may  and 
do  take  place  in  journeys  over  many  different 
systems  or  lines.  It  is  a  matter  of  common 
knowledge  and  experience  that  the  traveling 
public  do  resort  to  the  employees  in  charge 
of  the  respective  trains  upon  which  they  ride 
for  information  relative  to  all  neccssarv 
changes;  and  that  such  information  is  uni- 
formly furnished  by  such  employees." 

If  an  employee  of  a  carrier  gives  to  a  pas- 
senger incorrect  information  as  to  changing 
cars,  which  is  not  corrected  by  any  subsequent 
notice,  and  the  passenger  relying  thereon  is 
carried  to  the  wrong  place,  the  carrier  is 
liable.  Robertson  v.  Louisville,  etc.  R.  Co. 
142  Ala.  216,  37  So.  831;  Chicago,  etc.  R.  Co. 
V.  Flovd,  115  Ark.  607  mem.  171  S.  W.  913: 
Davis  V,  Houston,  etc.  R.  Co.  25  Tex.  Civ. 
App.  8,  59  S.  W.  844. 

While  the  duty  to  afford  a  passenger  a 
reasonable  time  to  change  cars  does  not  seem 
to  have  been  passed  on  directly,  the  relation 
of  passenger  and  carrier  continues  during  the 
change  (see  the  note  to  Killmeyer  v.  Wheel- 
ing Traction  Co.  Ann.  Cas.  1915C  1220)  and 
the  general  rule  that  a  reasonable  time  must 
be  given  to  board  a  train  or  alight  therefrom 
( see  the  notes  to  Hall  v.  Northern  Pac.  R.  Co. 
14  Ann.  Cas.  960,  and  Chicago,  etc.  R.  Co. 
V.  I^mpman,  Ann.  Cas.  1912C  788)  would 
.  seem  to  be  applicable. 


V. 
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» 
West  Virginia  Supreme  Court  of  Appeals- 
May  26,  1914. 

74  W,  Va,  428;  82  S.  E.  363. 


Appeal  and  Error  —  Harmless  Error  — 
OTermllns  Demurrer  to  Deolarfttion. 

An  erroneous  ruling  upon  a  demurrer  to 
each  of  two  counts  in  a  declaration,  one  of 
which  is  insufficient,  is  not  alone  ground  for 
reversal,  if  plaintiff's  evidence  was  admissible 
under  the  good  count  and  was  sufficient  to 
sustain  the  cause  of  action  therein  averred. 
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Streets  «nd  Higl&w«yi  —  Conitriiotion 
of  Coal  Vault  —  Presuniption  of  Mu- 
nicipal Permission* 

PermiBsion  by  the  municipality  to  con- 
struct and  maintain  a  coal  vault  under  and 
an  opening  thereto  in  a  city  pavement  will 
be  presumed  from  acquiescence  and  use  con- 
tinued for  several  years. 

Coal  Hole  —  Personal  Injuries  —  Ida- 
bility  of  Abutting  Owner. 

A  lot  owner  who  maintains  a  coal  hole 
in  a  city  pavement  as  an  appurtenance, 
whether  constructed  by  him  or  not,  must 
exercise  reasonable  care  in  keeping  it  in  a 
reasonably  safe  condition  for  use  by  the 
public  as  part  of  the  sidewalk.  Whatever 
the  public  safety  reasonably  requires  is  the 
measure  of  diligence  to  be  exercised  by  him. 

[See  note  at  end  of  this  case.] 

Same. 

If  he  knows,  or  by  the  exercise  of  reason- 
able diligence  would  know,  the  grating  over 
a  coal  hole  in  the  sidewalk  in  front  of  his 
property  is  defective,  and  fails  to  repair  it, 
he  is  liable  for  an  injury  resulting  therefrom 
to  a  pedestrian  lawfully  using  the  sidewalk. 

[See  note  at  end  of  this  case.] 

Same. 

He  remains  liable  for  injuries  to  a  pedes- 
trian resulting  from  a  defective  coal  hole 
grating  in  a  pavement,  when  appurtenant  to 
the  premises,  whether  occupied  in  whole  or 
in  part  by  tenants,  if  the  defect  therein  ex- 
isted at  the  date  of  the  demise. 

[See  note  at  end  of  this  case.] 

Same. 

A  pedestrian  is  not  guilty  of  contributory 
negligence  solely  because  he  steps  on  a  coal 
hole  grating  in  a  public  sidewalk. 

[See  note  at  end  of  this  case.] 

Deeds  —  Appurtenances  —  Coal  Vault 
in  Street. 

A  grant  of  a  lot  abutting  on  a  city  street 
vests  title  to  a  coal  vault  under  and  an 
opening  in  a  pavement,  though  in  terms  not 
expressly  including  either  of  them.  Such 
title  is,  however,  subject  to  the  easement  of 
the  public  for  street  purposes. 

Iiandlord  and  Tenant  —  Liability  of 
Landlord  —  Injury  to  Third  Person* 

At  the  expiration  of  a  tenancy,  whether 
with  or  without  actual  change  of  possession, 
a  landlord  may  lawfully  enter  and  make 
necessary  repairs;  and  his  neglect  so  to  do 
renders  him  liable  for  injuries  resulting  from 
defects  then  existing  in  the  premises  de- 
mised. 

Appeal  and  Error  —  Questions  Re- 
viewed —  Specific  Objection. 

Unless  brought  to  its  attention  by  special 
bills  of  exception,  or  upon  a  motion  for  a 
new  trial,  specifically  stating,  as  grounds 
therefor,  the  admission  or  rejection  of  evi- 
dence, this  court  will  not  consider  the  rulings 
of  the  trial  court  thereon. 

Instructions  Approved. 

It  is  held  that  the  trial  court  properly 
ruled  on  the  instructions  requested  by  the 
parties  hereto. 


Evidence   —   Sufficiency   —   Preponder* 
ance. 

To  sustain  a  finding  in  his  favor,  it  is  not 
essential  there  should  be  a  distinct  prepon- 
derance of  evidence  on  behalf  of  the  plaintiff. 
To  have  this  effect,  it  is  only  necessary  that 
the  evidence,  when  considered  in  its  entirety, 
reasonably  justifies  such  verdict. 

Appeal  and  Error  —  Scope  of  Review  — 
Sufficiency  of  Evidence. 

This  court  will  not  grant  a  new  trial, 
where  the  evidence  is  voluminous  and  con- 
flicting, unless  palpably  insufficient  to  sus- 
tain the  verdict,  or  the  amount  clearly  evinces 
partiality,  prejudice,  or  passion  on  the  part 
of  the  jury,  or  that  they  were  misled  by 
some  mistaken  view  of  the  merits  of  the 
case. 

Words  and  Phrases  —  ^Distinct." 

As  defined  by  lexicographers,  "distinct" 
means  "clear  to  the  senses  or  mind;''  "easily 
perceived  or  understood;"  "plain;"  "unmis- 
takable." 

Error  to  Circuit  Court,  Ohio  county. 

Action  by  Blanch  Hill,  plaintiff,  against  S. 
P.  and  G.  W.  Norton,  defendants.  Judgment 
for  plaintiff.  Defendants  bring  error.  The 
facts  are  stated  in  the  opinion.    Affikmed. 

James  W.  Evcing  and  Huhhard  d  Hubbard 
for  plaintiffs  in  error. 
John  P,  Arbenz  for  defendant  in  error. 

[430]  Lynch,  J.— The  injuries  for  which 
plaintiff  sued  resulted  from  a  fall  into  a  coal 
hole  in  the  pavement  adjacent  to  the  lot  and 
building  thereon  owned  by  defendants,  who 
are  now  plaintiffs  in  error.  The  cover  slipped 
or  tilted  when  plaintiff  stepped  on  it,  one  of 
her  legs  suddenly  dropping  into  the  opening, 
her  body  falling  heavily  across  the  upper  edge 
of  the  circular  iron  grating. 

In  support  of  their  demurrer  to  each  of  the 
two  counts,  defendants  argue  the  declaration 
is  insufficient;  because  the  averments  of  the 
first  are  in  part  stated  in  the  disjunctive, 
and  both  charge  defendants  "as  insurers"  of 
the  safety  of  pedestrians  on  the  pavement  in 
front  of  their  property.  From  the  discussion 
of  other  questions  arising  on  this  review,  and 
the  conclusion  reached  thereon,  will  fully  ap- 
pear our  reasons  for  holding  the  second  ob- 
jection untenable.  As  to  the  first,  even  rf 
deemed  sufiicient  to  invalidate  the  first  count, 
because  uncertain  and  therefore  violative  of 
the  strict  rules  of  pleading:  yet,  if  the  second 
count  is  sufficient,  as  we  find  it  to  be,  and 
.  the  evidence  sustains  the  cause  of  action 
therein  averred,  such  defect  does  not  of  itself 
warrant  a  reversal.  Merchants',  etc.  Bank  v. 
Evans,  9  W.  Va.  373;  Stolle  v.  ^tna  F.  etc. 
Ins.  Co.  [431]  10  W.  Va.  546,  27  Am.  Rep. 
593 ;  Haigh  v.  U.  S.  Bldg.  etc.  Assoc.  19  W.  Va. 
793;  Hood  V.  Bloch,  29  W.  Va.  224,  11  S.  E. 
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910;  Virginia  Cedar  Works  v.  Dalea,  109 
Va.  333,  64  S.  E.  41;  Johnson  v.  Com.  102 
Va,  927,  46  S.  £.  789.  That  it  was  thus  ad- 
miBsible  and  sufficient  appears  from  the  facts 
detailed  and  the  conclusion  reached  on  this 
review.  As  applicable  here,  the  rule  an- 
nounced in  the  cases  cited  is  that,  notwith- 
standing the  error,  if  indeed  it  be  such,  com- 
mitted by  the  trial  court  in  its  ruling  on  the 
demurrer,  still  if  the  evidence  certified  was 
admissible  under  the  second  count,  and  suf- 
ficient to  warrant  the  verdict  complained  of, 
this  court  will  not,  for  that  reason  alone,  re- 
verse the  judgment  below. 

When  and  by  whom  the  coal  vault  and 
opening  were  first  made,  or  whether  made 
with  or  without  municipal  license,  the  record 
affords  no  means  of  ascertaining.  But  the 
record  warrants  the  conclusion  that  they  were 
constructed  conjointly  with  the  banement  and 
superstructure,  a  brick  building  at  least  two 
and  perhaps  more  stories  in  height,  and  have 
since  been  maintained  as  appurtenances  to 
the  building.  It  also  warrants  the  further 
conclusion  that  the  building  is  an  old  one. 
The  legal,  but  rebuttable,  presumption  is  that 
the  coal  vault  and  opening  were  first  con- 
structed by  and  with  the  consent  of  the  mu- 
nicipality. Hart  V.  McKenna,  106  App.  Div. 
210,  94  N.  Y.  S.  216;  Korte  v.  St.  Paul  Trust 
Co.  54  Minn.  530,  56  N.  W.  246 ;  1  McAdam 
in  Landl.  &  Ten.  1632.  'Termission  to  con- 
struct the  vault  may  be  inferred  from  acqui- 
escence in  its  maintenance  for  many  years." 
3  Dillon  on  Mun.  Corp.  §  1180. 

The  evidence  justifies  the  conclusion  that  at 
no  time  was  the  grating  over  the  coal  hole 
securely  fastened  by  rod  or  chain,  as  required 
by  mimicipal  ordinance  passed  in  1881,  or 
that,  if  thus  or  otherwise  fastened,  the  ap- 
pliances provided  had  long  since  ceased  to  be 
effective  for  that  purpose.  That  plaintiff 
stepped  on  the  cover  and  was  injured,  no 
one  denies.  Nor  is  there  any  proof  that  she 
did  not  exercise  reasonable  eare  for  her  own 
Hafety.  Defendants  at  the  time  of  their  pur- 
chase knew  of  the  existence  of  the  opening  in 
the  pavement  and  of  the  grating  covering  it, 
although  George  Norton  says:  "I  knew  in  a 
general  way  there  was  a  vault  there;  but  we 
never  used  it,  and  it  never  occurred  to  me 
anything  about  it."  But  plaintiff's  husband, 
who  saw  the  grating  after  the  accident,  testi- 
fies; "I  could  lift  it  up.  There  [432]  was  no 
bolt  and  no  rod,  nothing  holding  it.  It  was 
just  loose,  and  I  lifted  it  out  myself  and  put 
it  back  in.  I  tried  it  with  a  stick,  like  the 
ning  of  a  chair.  I  had  something  like  that 
with  me,  like  the  hook  on  the  stock  of  an 
umbrella,  and  turned  it  over.  I  naturally 
lifted  it  up  and  turned  it  around."  But  the 
Mtent  of  plaintiff's  injury,  and  whether 
temporary  or  permanent,  are  questions  as 
to  which  the  testimony  is  voluminous  and  con- 
flicting. 
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Defendants  deny  liability,  first,  on  the 
theory  that  title  to  the  coal  area,  and  the 
means  of  access  thereto  from  the  sidewalk, 
did  not  vest  in  them  by  virtue  of  their  deed. 
That  they  did  pass  thereunder,  as  appurte- 
nances to  the  building,  subject  to  the  ease- 
ment for  street  purposes,  whether  in  terms 
expressly  granted  or  not,  is  abundantly  sus- 
tained by  the  authorities.  Clifton  v.  Weston, 
54  W.  Va.  250,  46  S.  E.  360 ;  Stewart  v.  Ohio 
River  R.  Co.  38  W.  Va.  438,  18  S.  E.  604; 
Foley  V.  County  Court,  54  W.  Va.  16,  46  S. 
E.  246;  Marbury  v.  Jones,  112  Va.  389,  71 
S.  E.  1124,  3  Dillon  on  Mun.  Corp.  §  1180, 
1183;  Parish  v.  Baird,  160  N.  Y.  302,  54  N. 
E.  724. 

Defendants  also  deny  liability  in  any  ev^it, 
and  contend  that,  if  any  liability  exists  un- 
der the  circumstances  of  this  case,  it  devolved 
upon  Hclmbright,  who  as  tenant  occupied  part 
of  the  premises  at  the  time  they  acquired  title 
thereto  and  thereafter  without  change  of  pos- 
session continued  as  their  tenant  at  the  date 
of  the  injury.  These  two  grounds  of  defense 
may  be  considered  conjointly. 

It  is  true,  when  defendants  purchased  the 
property  in  January,  1907,  Helmbright  occu- 
pied the  first  floor  and  the  basement.  His 
tenancy,  however,  expired  about  one  month 
thereafter,  when  he  became  their  tenant  of 
the  same  parts  but  not  of  the  building  in  its 
entirety.  He  thus  remained  in  possession 
at  the  date  of  the  injury.  In  this  connection, 
it  may  be  observed,  and  the  testimony  shows, 
that  the  coal  hole  and  opening  had  not  been 
in  use,  at  least  for  the  purpose  originally  in- 
tended, for  twenty  years  or  more  prior  to  the 
accident;  and  Helmbright  did  not  use  either 
of  them  at  any  time  during  his  tenancy, 
which  began  in  1906.  From  that  time  at 
least,  to  the  date  of  the  accident  in  1909,  it 
is  fair  to  conclude  from  the  testimony,  the 
grating  was  not  securely  fastened  in  the 
frame,  although  it  does  not  appear  any  per- 
son except  the  plaintiff  sustained  injury 
thereby. 

[433]  The  authorities  seem  fully  in  accord 
upon  the  proposition  that  if  at  the  date  of 
the  lease,  or  a  renewal  thereof,  whether  by 
the  same  or  subsequent  owners,  the  premises 
are  out  of  repair  or  in  a  defective  condition, 
whereby  injury  occurs  to  a  third  person,  the 
owner  is  liable,  either  alone  or  jointly  with 
the  tenant.  As  stated  by  1  McAdam  on 
Landl.  &  Ten.  1636:  "Even  though  the  land- 
lord parts  with  possession  of  the  entire  prem- 
ises, he  remains  liable  where  at  the  time  of 
the  lease  tlie  sidewalk  is  unsafe  because  of 
the  defective  or  negligent  condition  of  some- 
thing placed  by  the  abutting  owner  in,  on 
or  by  the  sidewalk  as  a  convenience  or  ease- 
ment to  his  premises."  While  they  do  not 
concur  in  holding  the  landlord  liable  under 
all  the  varying  conditions  involved,  the  "coal 
hole  cases"  in  the  main  agree  such  liability 


492 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


exists  where  the  vault  and  opening  are  de- 
fective at  the  date  of  the  lease.  Dalay  v. 
Savage,  145  Mass.  38,  12  N.  E.  841,  1  Am. 
St.  Rep.  429;  Frischberg  v.  Hurter,  173  Mass. 
22,  62  N.  E.  1086;  Anderson  v.  Dickie,  1 
Robt.  (N.  Y.)  238;  Irvine  v.  Wood,  51  N.  Y. 
224,  10  Am.  Rep.  603 ;  Whalen  v.  Gloucester, 
4  Hun  (N.  Y.)  24;  Finnigan  v.  Biehl,  61  N. 
Y.  S.  1116;  Matthews  v.  New  York,  78  App. 
Div.  422,  80  N.  Y.  S.  360;  Owings  v.  Jones, 
9  Md.  108;  1  Taylor  on  Landl.  &  Ten.  §  175. 
In  some  instances,  both  landlord  and  tenant 
have  been  held  jointly  and  severally  liable. 
Mancuso  v.  Kansas  City,  74  Mo.  App.  138; 
McLaughlin  v.  Kelley,  230  Pa.  St.  251,  79 
Atl.  552,  50  L.R.A.(N.S.)  305;  Irvin  v.  Wood, 
supra;  Calder  v.  Smalley,  66  la.  219,  23  N. 
W.  638,  55  Am.  Rep.  270;  1  Shear.  &  Red. 
Neg.  §§  708-10. 

In  Gelof  V.  Morgenroth,  130  App.  Div.  17, 
114  N.  Y.  S.  293,  and  Canandaigua  y.  Foster, 
156  N.  Y.  354,  50  N.  E.  971,  66  Am.  St.  Rep. 
575,  41  L.R.A.  554,  the  tenant  occupied  the 
ground  floor  only — other  parts  of  the  build- 
ing, as  in  this  case,  being  in  possession  of 
the  landlord  or  other  tenants.  The  tenant 
who  occupied  the  first  story  covenanted  to 
make  repairs.  The  court,  in  the  first  case, 
said  mere  occupancy  of  the  storeroom  and 
cellar  did  not  relieve  the  owner  from  the 
"duty  of  preventing  the  sidewalk  from  be- 
coming dangerous  to  those  using  the  street." 
And,  in  the  second  case,  it  was  held  that  upon 
the  landlord  devolved  an  implied  duty  to 
use  reasonable  care  in  inspecting  and  repair- 
ing a  grate  in  the  sidewalk  in  front  of  his 
property.  While  not  required  to  repair  gen- 
eral defects,  yet  when  he  cut  a  hole  in  the 
sidewalk,  the  court  said,  the  duty  devolved 
on  him  properly  to  construct  the  opening 
and  thereafter  to  use  reasonable  care  to  keep 
it  in  [434]  repair  as  long  as  he  remained  in 
possession.  "The  duty  sprang  from  the  neces- 
sity of  having  safe  sidewalks,  and,  as  the 
necessity  is  continuous,  so  is  the  duty.  Upon 
no  other  ground  can  the  construction  of  a 
grate  in  a  sidewalk,  which  is  an  interference 
with  the  public  highway,  be  justified,  even 
when  permission  is  duly  granted.*'  Upon 
transfer  of  the  entire  interest  and  possession, 
as  the  duty  runs  with  the  land,  the  same  duty 
and  liability  would  devolve  upon  the  grantee, 
whether  in  fee  or  for  a  term.  So  a  lease  of 
the  entire  premises  and  possession  thereof  by 
the  tenant  would  doubtless  throw  the  burden 
upon  the  latter.  But,  even  though  the  ten- 
ant agrees  to  keep  the  premises  in  repair,  the 
owner  remains  liable  for  injuries  resulting 
from  a  defective  or  unsafe  condition  existing 
at  the  date  of  the  demise.  Wells  v.  Ballou, 
201  Mass.  244,  87  N.  E.  576;  Hill  v.  Hayes, 
199  Mass.  411,  85  N.  E.  434,  18  L.R.A.(N.S.) 
375;  Matthews  v.  DeGroff,  13  App.  Div.  366, 
43  K.  Y.  8   237;  Calder  v.  Smalley,  supra. 


From  these  and  other  authorities,  we  find 
the  general  rule  to  be  that,  although  the 
owner  is  authorized  to  maintain  an  opening 
in  the  sidewalk,  he  is  liable  to  the  exercise 
of  reasonable  care  and  diligence  in  making 
and  keeping  the  same  in  a  safe  condition. 
McGaffigan  v.  Boston,  149  Mass.  289,  21  N. 
E.  371 ;  Leahan  v.  Cochran,  178  Mass.  566,  60 
N.  E.  382,  86  Am.  St  Rep.  606,  53  L.R.A.  89 ; 
Hill  V.  Hayes,  199  Mass.  411,  85  N.  E.  434,  18 
L.R.A.(N.S.)  376;  Wells  v.  Ballou,  supra; 
Irvin  V.  Wood,  supra ;  Canandaigua  v.  Foster, 
supra;  Denver  v.  Dean,  10  Colo.  375,  16  Pac. 
30,  3  Am.  St.  Rep.  594;  Drake  v.  Kansas 
City,  190  Mo.  370,  88  S.  W.  689,  109  Am.  St. 
Rep.  759;  McLaughlin  v.  Kelley,  supra;  1 
Elliott  on  Roads  and  Streets,  §  902 ;  Joyce  on 
Nuisances,  §§  231,  232;  Dickson  v.  Hollister, 
123.  Pa.  St.  421,  16  Atl.  484,  10  Am.  St.  Rep. 
533.  Nor  is  actual  knowledge  by  him  of  an 
existing  defect  in  the  vault  or  its  covering 
essential  to  liability.  It  is  sufficient  if  by  the 
exercise  of  reasonable  diligence  he  could  have 
known  of  the  dangerous  condition.  Gill  is  t. 
Cambridge  Gas  Light  Co.  202  Mass.  222,  88  N. 
E.  779;  Calder  v.  Smalley,  66  la.  219,  23  N. 
W.  638,  55  Am.  Rep.  270;  Anderson  v.  Dickie, 
1  Robt.  (N.  Y.)  238;  Latell  v.  Cunningham, 
122  Minn.  144,  142  N.  W.  141;  Chicago  v. 
Jarvis,  226  111.  614,  80  N.  E.  1079;  Hayes  v. 
Seattle,  43  Wash.  500,  86  Pac.  852,  117  Am 
St.  Rep.  1062,  7  L.R.A.(N.S.)  424.  See  also 
Keating  v.  Boston,  206  Mass.  327,  and  valu- 
able note  19  Ann.  Cas.  464,  92  N.  E.  431.  As 
said  in  Timlin  v.  Standard  Oil  Co.  126  N. 
Y.  625,  27  N.  E.  786,  22  Am.  St.  Rep.  846,  even 
if  the  owner  did  not  create  the  defective  con- 
dition, yet  "if  to  his  knowledge  it  exist  on 
his  premises  at  the  time  of  the  demise,  and 
is  of  a  character  dangerous  to  the  public  or 
an  adjoining  owner,  or  if  he  were  in  truth 
ignorant  [435]  and  yet  by  the  exercise  of 
reasonable  care  and  diligence  he  would  have 
known  of  its  existence,  there  is  no  principle 
which  can  exempt  him  from  the  responsibility 
any  more  than  if  he  created  the  nuisance 
himself."  Whether  the  grating  was  defective 
when  the  Nortons  became  owners  of  the  prop- 
erty and  at  the  time  of  their  lease  to  Helm- 
bright,  and  whether  they  negligently  per- 
mitted the  defective  and  unsafe  condition  to 
remain,  and,  if  so,  what  constituted  negli- 
gence on  their  part,  were  questions  solely  for 
the  jury.  McGafiigan  v.  Boston,  supra ;  Wells 
V.  Ballou,  supra;  Hill  v.  Hayes,  supra;  Gillis 
y.  Cambridge  Gas  Light  Co.  supra;  Anderson 
V.  Dickie,  supra;  Reinhard  v.  New  York,  2 
Daly  (N.  Y.)  243;  Sterling  v.  Thomas,  60 
111.  264;  Chicago  v.  Jarvis,  226  111.  614,  80 
N.  E.  1079;  Dickson  v.  Hollister,  supra; 
Calder  v.  Smalley,  66  la.  219,  23  N.  W.  6.38, 
56  Am.  Rep.  270;  Hayes  v.  Seattle,  supra; 
Matthews  v.  New  York,  78  App.  Div.  422,  80 
N.  Y.  S.  360;  Latell  v.  Cunningham,  supra. 
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In  Calder  y.  Smalley,  the  court  said:  '*It 
was  shown  that  the  covering  of  the  coal  hole 
was  without  fastenings,  and  subject  to  be 
removed  by  any  person.  The  jury,  we  thinks 
eould  well  have  found  that  it  was  negligent 
to  leave  the  covering  in  that  condition;  that 
the  care  required  by  the  law,  for  the  safety 
of  those  who  frequented  the  street,  demanded 
that  such  a  trap  should  not  be  arranged  for 
them  in  the  sidewalk,  which  could  be  readily 
set  by  the  mischievous  and  malicious,  and 
would  be  set  by  the  negligent,  who  would  fail 
properly  to  replace  the  cover  after  using  it." 

Nor  can  defendants  exonerate  themselves 
from  liability,  on  the  ground  that  at  the  time 
of  their  purchase  a  tenant  of  their  grantors 
was  and  remained  in  possession  of  part  of 
the  premises.  If,  when  they  purchased,  the 
property  had  been  vacant  and  subsequently 
leased  by  the  Nortons,  there  could  be  no  ques- 
tion  of  their  duty  to  repair  and  fasten  the 
;rrate  if  then  dangerous;  and  if  thereafter 
they  leased  to  Helmbright,  whether  with  or 
without  a  covenant  on  his  part  to  repair,  the 
defective  condition  continuing,  they  would 
still  remain  liable  for  any  injury  occasioned 
thereby.  The  owners  then  clearly  had  the 
right  to  enter  and  observe  the  condition  of 
the  premises,  including  the  opening  in  the 
pavement,  and  make  necessary  repairs.  And 
it  was  their  duty  to  enter  for  this  purpose — ^a 
duty  devolving  upon  them  in  order  to  pre- 
vent injury  to  pedestrians  on  the  highway. 
Any  failure  on  [436]  their  part  in  the  per- 
formance of  that  duty  would  render  them  lia- 
ble to  the  person  injured.  The  mere  fact  that 
part  of  the  premises  were  occupied  by  Helm- 
bright  would  not  operate  as  an  excuse.  They 
had  the  same  right  and  authority  at  the  ter- 
mination of  the  lease  under  which  he  first  en- 
tered. And  if  when  they  again  leased  to  him 
they  knew,  or  by  the  exercise  of  reasonable 
diligence  could  have  known,  the  granting  was 
defective,  and  did  not  repair  it,  we  are  unable 
to  perceive  any  difference  in  their  duty  or 
liability;  both  remained  the  same. 

As  was  said  in  Lusk  v.  Peck,  132  App.  Div. 
426,  116  N.  Y.  S.  1061 :  "Although  the  de- 
fect in  the  structure  developed  during  the 
period  covered  by  the  lease,  if  the  owner 
thereafter  made  another  lease  to  the  same 
parties  without  inspecting  the  structure,  he 
is  liable,  as  at  the  expiration  of  the  first 
lease  he  had  a  right  to  enter  and  make  an 
examination.  .  .  .  If  he  leases  the  prem- 
ises, knowing  the  public  use  is  to  continue,  he 
jnust  at  least  be  reasonably  assured  they  have 
liot  deteriorated,  and  are  still  safe  for  oo- 
cupancy  by  the  public.  This  obligation  re- 
quires affirmative  action  on  his  part;  and,  in 
order  that  he  may  be  exculpated  to  one  in- 
jured by  reason  of  the  decay  of  the  place  he 
Touched  for,  it  must  appear  he  inspected  the 
property  or  in  aome  other  adequate  manner 
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fulfilled  his  obligation  to  the  public  before 
leasing  the  same.  Any  other  rule  might  re- 
lieve a  responsible  owner  from  the  duty  he 
owes  to  the  public,  and  shift  the  burden  to 
an  irresponsible  tenant.''  See  also  Matthews 
V.  DeGroff,  13  App.  Div.  356,  43  N.  Y.  S.  237; 
Whalen  v.  Gloucester,  supra;  Mancuso  v. 
Kansas  City,  supra.  Fleischner  v.  Citizens' 
Real  Estate,  etc.  Co.  25  Ore.  119,  36  Pac.  174, 
holds  that  a  "landlord  who  renews  a  lease 
after  the  creation  of  a  nuisance  upon  the 
premises  thereby  becomes  chargeable  for  its 
continuance.  .  .  .  Upon  the  surrender  of 
the  old  lease,  the  company  was  invested  with 
the  right  of  entry,  and,  as  the  nuisance  was 
in  existence  upon  the  premises,  it  must  be 
presumed  to  have  been  aware  of  the  fact,  and 
heilce  it  is  liable  for  its  continuance  under 
the  exception  to  the  general  rule  that  it  had 
demised  premises  with  a  nuisance  then  in 
existence  thereon.  The  law  is  well  settled 
that  if  the  tenant  creates  a  nuisance  upon  the 
premises  during  the  term,  by  an  unusual  or 
extraordinary  use  thereof,  although  the  land- 
lord can  not  be  made  [437]  chargeable  for 
the  consequences  in  the  first  instance,  yet,  if 
lie  subsequently  renews  the  lease  with  the 
nuisance  thereon,  he  becomes  chargeable  for 
its  continuance."  Sandford  v.  Clarke,  21  Q. 
B.  D.  (£ng.)  398,  holds  that,  even  on  a  week- 
ly tenancy,  the  landlord  could  enter  and  make 
repairs  at  the  end  of  any  week;  and  that,  fail- 
ing to  do  so,  he  is  liable  for  any  injury  re- 
sulting from  the  defective  condition  of  a  coal 
plate  in  the  pavement,  as  his  duty  requires 
the  exercise  of  ordinary  care  in  anticipation 
of  defects  which  are  the  ligitimate  result  of 
use  and  climatic  influences. 

On  the  admission  and  rejection  of  certain 
evidence,  oral  and  documentary,  defendants 
complain.  But,  as  no  part  of  what  was  thus 
admitted  or  rejected  became  a  part  of  the 
record  by  special  bills  of  exception  or  as 
grounds  of  the  motion  for  a  new  trial,  we  de- 
cline, under  the  authority  of  Gregory  v.  Ohio 
River  R.  Co.  37  W.  Va.  606,  16  S.  E.  819; 
Halstead  v.  Horton,  38  W.  Va.  727,  18  S.  E. 
953;  State  v.  Henaghan,  73  W.  Va.  706,  81 
S.  E.  539,  and  other  cases  decided  at  the 
present  term,  to  devote  the  time  necessary  to 
search  the  voluminous  record  in  order  to  dis- 
cover the  various  rulings  complained  of  by 
them. 

It  is  apparent,  without  further  discussion, 
that  plaintiff's  instruction  C  was  eminently 
proper.  It  advised  the  jury  that,  if  defend- 
ants maintained  a  coal  hole  in  the  sidewalk 
in  front  of  their  premises,  it  was  their  duty 
to  equip  and  maintain  it  "in  a  reasonably 
safe  and  proper  condition,  so  as  to  be 
reasonably  safe  to  the  persons  walking  upon 
and  along  said  sidewalk,  and  for  any  injury 
arising  from  their  failure  so  to  do  they  are 
liable."     Instruction  D  seems  immune  from 
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the  criticism  to  which  defendants  attempt 
to  subject  it.  More  than  once  it  has  been 
approved  by  this  court  in  identical  or  similar 
terms.  Riley  v.  West  Virginia  Cent.  etc.  R. 
Co.  27  W.  Va.  151,  161 ;  Carrico  v.  West  Vir- 
ginia Cent.  etc.  R.  Co.  39  W.  Va.  102,  19  S.  E. 
571,  24  L.R.A.  60.  The  limitation  as  to  the 
amount  of  damages  ascertainable  did  not 
vitiate  the  instruction.  It  simply  informed 
the  jury  not  to  exceed  the  sum  claimed  by 
the  declaration.  That  it  did  not  mislead 
appears  from  the  amount  found  by  the 
verdict. 

Further  complaint  is  made  by  defendants  of 
the   refusal   by   the   court  to  give  their   in- 
structions from  8  to  16  inclusive.     The  last 
seven  were  very  properly   rejected;    because 
in  conflict  with  the  authorities  we  have  cited, 
or  misleading,  or  without  [438]  evidence  in 
their  support.     We  further  think  instruction 
8  was  wrong;  for  it  told  the  jury  "there  la 
no  rule  of  law  necessarily  requiring  the  de- 
fendants to  fasten  the  lid  of  the  coal  hole 
with  a  rod  or  chain."    The  ordinance  in  evi- 
dence   specifically    requires    the  cover  to  be 
fastened  in  the  manner  stated  in  the  instruc- 
tion.    But,  even  in  the  absence  of  such  ordi- 
nance, the  owner,  as  we  have  seen,  was  re- 
•quired  by  law  to  secure  the  covering  in  some 
manner  to  make  the  grating  reasonably  safe 
for  pedestrians  on  the  highway.    The  instruc- 
tion was  in  direct  contravention  of  the  rule 
thus  announced.    It  was  also  misleading;  be- 
<!ause,  if  given,  the  jury  might  have  inferred 
that  no  duty  devolved  upon  the  owners  to 
fasten  the  grating  in  any  manner,  or  to  keep 
4t  in  a  reasonably  safe  condition  of  repair. 
Instruction  number  9,  asked  by  defendants,  if 
given,    would   have   informed   the  jury   they 
could  not  find  for  plaintiff  unless  they  be- 
lieved there  was  a  distinct  preponderance  of 
the  evidence  in  her    favor.     As    defined    by 
lexicographers,  "distinct"  means  "clear  to  the 
senses  or  mind,"  "easily  perceived  or  under- 
stood," "plain,"  "unmistakable."     But  it  is 
not  essential  that  the  evidence  on  behalf  of  a 
party  on  whom  rests  the    burden    of    proof 
must  unmistakably  preponderate  in  his  favor 
in  order  to  entitle  him  to  a  verdict,  or  that 
for  this  purpose  the  preponderance  must  be 
clear  to  the  mind  or  senses,  or  easily  under- 
stood  or   perceived.     Evidence   which   when 
considered  in  its  entirety  satisfies  the  minds 
of  the  jury  of  the  truth  of  the  facts  in  issue 
is  sirtficient  to  show  a  preponderance  in  favor 
of  such  party;  and  to  have  this  effect  the  pre- 
ponderance need  not  be  perfectly  clear.     "In 
such  case  an  honest  belief,  a  belief  which  re- 
sults from  a  careful,  diligent   investigation 
of  the  proof,  is  all  that  is  to  be  expected." 
Simmons  v.  West  Virginia  Ins.  Co.  8  W.  Va. 
474. 

Defendants  likewise  urge  reversal  because, 
as  they  insist,  the  verdict  is  excessive  and 


contrary  to  the  evidence.  The  case  was  twice 
tried,  each  time  resulting  in  a  finding  far 
plaintiff.  Although  the  second  verdict  was 
much  larger  than  the  first,  we  cannot  say  it 
was  so  excessive  as  to  warrant  interference 
by  this  court.  Plaintiff  was  seriously  injured. 
While  before  the  accident  she  could  and  dicl 
perform,  unaided,  all  her  household  duties 
and  obligations;  since  that  time,  [439]  the 
proof  tends  to  show,  she  was  unable  to  per- 
form such  duties,  became  feeble,  nervous  and 
excitable,  and  required  the  constant  assist- 
ance of  a  servant  or  employee.  Many  wit- 
nesses were  examined  by  both  parties,  among* 
whom  were  physicians  and  surgeons  of  emi- 
nent ability,  at  least  two  of  whom  made  a 
physical  examination  and  treated  plaintiff 
for  the  injuries  received  by  her,  while  others 
testified  as  experts.  The  jury  and  the  trial 
judge  saw  the  witnesses,  including  the  plain- 
tiff, and  heard  their  testimony,  which,  as 
stated,  was  voluminous  and  conflicting. 

Finding  no  error,  we  affirm  the  judgment. 

Affirmed. 


NOTE. 

I<egal  Iiiabllity  for  Injuries  Sustained, 
by  Pedestrian,  from  Coal  Hole  Ia 
Sidewalk. 

Liability  of  Municipality,  494. 
Liability  of  Owner  of  Premises,  495. 
Liability  as  between  Owner  and  Occupant  of 

Premises,  495. 
Liability  of  Person  Using  Coal  Hole,  496. 
Contributory  Negligence,  496. 


Hdbility  of  Municipality, 

The  rule  laid  down  in  Keating  v.  Boston, 
206  Mass.  327,  19  Ann.  Cas.  464,  that  a  mu- 
nicipality is  liable  for  injuries  caused  by  a 
defect  known  by  it  to  exist  in  the  cover  of  a 
eoal  hole  in  the  street  finds  support  in  several 
recent  cases.  Thus  the  municipality  is  liable 
where  an  ordinance  requires  manhole  covers 
placed  in  sidewalks  to  have  a  rough  surface 
and  a  pedestrian  is  injured  on  account  of  the 
smooth  and  slippery  surface  of  a  coal  hole 
cover.  Latell  v.  Cunningham,  122  Minn.  144, 
142  N.  W.  141. 

An  action  lies  against  a  municipality  for 
an  injury  to  a  pedestrian  from  a  coal  hole 
which  has  been  left  open  and  unguarded  for 
such  a  length  of  time  as  to  charge  the  mu- 
nicipality with  notice  thereof.  Irwin  v. 
Kansas  City,  173  Mo.  App.  711,  160  S.  VV. 
30.  A  municipality  is  charged  with  notice 
of  the  defective  condition  of  a  coal  hole  or 
other  opening  in  the  sidewalk,  if  the  defect 
has  existed  a  suflScient  length  of  time  to  he 
observed  by  its  officers  exercising  reasonable 
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supervision,  and  is  liable  to  a  person  for  in- 
juries occasioned  as  a  result  of  the  defect. 
McLaughlin  v.  Kelly,  230  Pa.  St.  251,  79  Atl. 
552,  50  L.R.A.(NvS.)  306.  The  city  has 
notice  from  the  beginning  where  the  defect 
of  a  coal  hole  is  a  structural  one.  Heben- 
heimer  v.  St.  Louis  (Mo.)  189  S.  W.  1180. 

The  liability  of  a  municipality  to  a  person 
injured  by  the  defective  condition  of  a  coal 
hole  or  other  opening  in  the  sidewalk  is  not 
affected  by  the  fact  that  the  owner  of  the. 
premises  is  ultimately  responsible.  McLaugh- 
lin V.  Kelly,  supra.  But  where  the  munici- 
pality pays  a  judgment  rendered  against  it 
in  favor  of  a  pedestrian  injured  by  a  coal 
hole  improperly  constructed  by  a  property 
owner  in  the  sidewalk  of  the  municipality,  it 
may  recover  over  against  the  property  owner 
responsible  for  the  injury  the  amount  of  the 
judgment  and  attendant  costs  unless  the  mu- 
nicipality is  itself  at  fault.  Canton  v.  Tor- 
rance, 151  111.  App.  129. 

lAdbiUty  of  Owner  of  Premises, 

It  has  been  held  recently  that  a  property 
owner  maintaining  a  coal  hole  or  other 
opening  in  a  sidewalk  is  bound  to  know 
that  persons  will  pass  and  repass  and  step  on 
the  cover  without  apprehending  danger,  and 
he  is,  therefore,  held  to  care  and  diligence  in 
keeping  it  secure.  McLaughlin  v.  Kelly,  230 
Pa.  St.  251,  79  Atl.  652,  50  L.R.A.(N.S.)  305. 
And  Bee  the  reported  case.  An  abutting  own- 
er is  liable  for  injuries  received  by  a  pedes- 
trian where  the  coal  hole  or  cap  or  cover  is 
negligently  constructed  or  out  of  repair. 
Where  a  pedestrian  steps  on  and  through  the 
cover  of  a  coal  hole,  because  the  cover  is 
worn  out  or  oat  of  repair,  he  may  as  a  rule 
recover  from  the  owner  of  the  premises. 
Kuhn  V.  Chicago,  178  111.  App.  411 ;  Jawitz  v. 
Hellinger,  86  Misc.  34,  148  N.  Y.  S.  5;  Young 
Men's  Christian  Assoc,  v.  Jasse  (Tex.)  183 
S.  W.  867.  But  it  is  well  settled  that  a 
property  owner  must  have  some  length  of 
time,  reasonable  under  the  circumstances,  to 
ascertain  the  defective  condition  of  a  coal 
hole  cover  before  liability  can  be  imputed  for 
injuries  occasioned  resulting  from  the  defec- 
tive condition  of  the  sidewalk.  Maldosky  v. 
Germania  Bank,  127  N.  Y.  S.  292;  Pool  v. 
Paddell,  160  N.  Y.  S.  1082. 

The  owner  of  the  premises  is  liable  where  a 
pedestrian  is  injured  on  account  of  the  smooth 
and  slippery  surface  of  a  coal  hole  cover  and 
an  ordinance  is  in  force  requiring  manhole 
covers  placed  in  sidewalks  to  have  a  rough 
surface.  Latell  v.  Cunningham,  122  Minn. 
144,  142  N.  W.  141. 

The  municipality  may  recover  the  amount 
of  a  judgment  and  attendant  costs  rendered 
against  it  in  favor  of  a  person  injured  by  an 
improperly  constructed  coal  hole  in  the  side- 
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walk  of  the  municipality,  which  it  is  com- 
pelled to  pay,  against  the  property  owner  re- 
sponsible for  the  defect  if  the  municipality 
itself  was  not  negligent.  Canton  v.  Torrance, 
151  III.  App.  129. 

Liability  as  between  Owner  and  Occu- 
pant of  Premises, 

The  recent  cases  hold  that  the  owner  of  the 
premises  is  not  relieved  from  liability  to  a 
pedestrian  for  injuries  sustained  on  account 
of  the  defective  condition  of  a  coal  hole  bv 
the  fact  that  the  lessee  of  the  owner  is  in  pos- 
session of  the  premises  at  the  time  of  the 
injury,  if  the  injury  is  due  to  the  faulty  con- 
struction of  the  coal  liole,  and  such  condition 
existed  and  was  known  to  the  owner  at  the 
time  of  the  demise  of  the   premises    to   the 
lessee.    Jawitz  v.  llcllinger,  86  Misc.  34,  148 
N.  Y.  S.  6;  McLaughlin  v.  Kelly,  230  Pa.  St. 
251,  79  AtL  652,  50  L.R.A.(N.S.)    305.     If 
the  sidewalk  becomes  defective  by  reason  of 
the  condition  of  a  coal  hole  while  the  prop- 
erty   is    in    the  occupancy  and  control  of  a 
tenant,  resulting  in  injury   to   a   pedestrian, 
the  tenant  is  liable.     McLaughlin    v.    Kelly, 
supra.    And  where  the  injury  is  attributable 
to  the  negligence  of  the  tenant  or  of  others 
not  connected  with  the  abutting  owner,  the 
landlord  is  not  liable.     Clay  v.  El  Dorado 
Hotel  Co.  121  Ark.  253,  180  S.  W.  977.     In 
McLaughlin  v.  Kelly,  supra,  the  court  said: 
"The   landlord   cannot   relieve   himself   from 
liability  by  placing  the  tenant  in  possession 
of  the  property.    It  is  his  duty  to  remove  the 
nuisance  or  defect  before  he  delivers  the  prem- 
ises to  the  tenant,  and  if  injury  results  on  ac- 
count of  his  failure  to  perform  this  duty  he 
is  not  relieved  from  liability  by   reason  of 
the  tenant's  possession.     To  relieve  a  land- 
lord from  liability  under  such  circumstances 
would  be     .     .     .     contrary  to  public  policy 
and  substantial  justice,  for  it  would  not  in- 
frequently   operate    to    deprive    the    injured 
party  of  all  remedy  except  against  an  irre- 
sponsible tenant  through  whom  a  negligent 
landlord  would  reap  the  profits,  witliout  bear- 
ing the  responsibilities  of  his  proprietorship. 
.     .     .     That   the   premises  at   the   time   of 
the  accident  were  in  possession  of  a  tenant 
does  not  under  the  circumstances  relieve  the 
defendant  from  his  duty  to  inspect  and  re- 
pair  the   pavement.     The   primary   duty   of 
keeping  a  sidewalk  in  repair  rests  upon  the 
owner  of  the  abutting  premises.     The  mu- 
nicipality is  liable  to  a  party    injured    by 
reason  of  its  defective  condition  but  the  own- 
er is  ultimately  responsible.    If  the  sidewalk 
becomes  defective  while  in  the  occupancy  and 
control  of  a  tenant  resulting  in  injury  to  a 
third  person,  the  tenant  is  liable,  and  if  the 
defect  existed  at  the  time  of  the  demise,  the 
landlord  is  responsible  to  the  injured  party.'' 
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Liability  of  Person  Using  Coal  Hole. 

A  third  person  using  a  coal  hole  and  leay« 
ing  it  uncovered  is  liable  to  a  pedestrian  in- 
jured thereby.  Thus,  if  a  coal  hole  is  left 
open  and  unprotected  by  a  brewing  company 
delivering  beer  to  the  occupant  of  the 
premises,  the  brewing  company  may  be  held 
liable  for  injuries  sustained  by  a  person  who 
without  negligence  falls  into  the  coal  hole. 
Powell  V.  Wilhelm,  49  Pa.  Super.  Ct.  268. 

Contributory  Negligence, 

Several  recent  cases  support  the  doctrine 
that  the  reasonable  care  which  the  law  exacts 
of  all  persons,  in  whatever  they  do  involving 
the  risk  of  injury,  requires  travelers  on  the 
footways  of  public  streets  to  look  where  they 
are  going;  but  that  this  does  not  necessarily 
imply  that  the  pedestrian  must  keep  his  eyes 
constantly  and  at  every  moment  on  the  pave- 
ment to  discover  a  possible  defect  in  a  coal 
hole  therein.  If  there  is  a  conflict  of  testi- 
mony, or  for  any  cause  there  is  reasonable 
doubt  as  to  the  facts,  or  as  to  the  inferences 
to  be  drawn  from  the  facts  established  by 
the  evidence,  the  contributory  negligence  of 
the  pedestrian  is  a  question  for  the  jury. 
Powell  V.  Wilhelm,  49  Pa.  Super.  Ct.  268. 
And  see  the  reported  case.  In  Hebenheimer  v. 
St.  Louis  (Mo.)  189  8.  W.  1180,  the  court 
said:  '^Respondent's  duty  was  to  exercise 
ordinary  care  for  her  own  safety.  She  was 
not,  however,  'bound  to  look  for  hidden 
dangers.'  All  that  was  required  of  her  was 
that  she  walk  with  her  eyes  open,  observing 
her  'general  course,  and  in  the  usual  man- 
ner.' "  In  McLaughlin  v.  Kelly,  230  Pa.  St. 
251,  79  Atl.  552,  50  L.R.A.(N.S.)  305,  the 
court  said:  "The  question  of  the  contribu- 
tory negligence  of  the  plaintiff  is  not  before 
us.  When  she  stepped  aside  to  avoid  the 
crowd  she  was  still  on  the  pavement,  and  that 
act  did  not  convict  her  of  negligence.  Under 
the  evidence,  she  was  on  the  sidewalk  and 
where  she  had  the  right  to  be.  She  testifies 
that  she  was  exercising  care  when  she  stepped 
toward  the  building.  'Q.  Were  you  using  the 
care  that  you  usually  use  when  you  walk  on 
the  sidewalk?  A.  I  certainly  was,  I  tried  to 
be  as  careful  as  possible.'  The  cover  on  the 
hole  was  apparently  substantial  and  safe, 
and  the  plaintiff  was  not  required  to  make  a 
critical  examination  before  stepping  on  it.  In 
the  absence  of  knowledge  to  the  contrary,  she 
had  the  right  to  assume  that  it  would  sup- 
port her  weight.  The  request  for  binding  in- 
structions, therefore,  could  not  have  been 
granted  on  the  ground  that  the  plaintiff,  by 
her  negligence,  contributed  to  her  injuries." 
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Master  and  Serrant  —  Inability  for  la.— 
Jury  to  Domostio  Sorrant. 

Where  the  complaint,  in  an  action  for  in- 
juries to  a  cook  from  the  explosion  of  a  gas 
stove,  alleged  that  the  explosion  was  due  to 
defects  in  the  stove,  evidence  that  the  burn- 
ers had  been  lighted  at  least  20  minutes  be- 
fore the  explosion  did  not  authorize  a  re- 
covery by  plaintiff;  it  being  incumbent  an 
plaintiff,  not  only  to  establish  the  happen- 
ing of  the  accident,  but  also  that  it  happened, 
on  account  of  the  negligence  alleged  in  the 
complaint. 

[See  note  at  end  of  tliis  case.] 

Judioial  Kotioo  —  Tn flammable  Katare^ 
of  Gas. 

In  an  employee's  action  for  injuries  fronx 
the  explosion  of  a  gas  stove,  the  court  will 
take  judicial  notice  that  gas  used  for  fuel 
is  so  inflammable  that  the  moment  a  flame 
is  applied  it  will  immediately  ignite  witli 
an  explosion,  if  present  in  any  considerable 
volume. 

[See  124  Am.  St.  Rep.  30.] 

Expert    Evidence  —  IrresponslTO    Am* 
swer  to  Hypothetloal  Qnestloa. 

The  answer  elicited  in  response  to  a  hypo- 
thetical question  propounded  to  a  witness  on 
cross-examination  was  not  available  as  evi- 
dence, where  it  was  not  based  on  evidence 
corresponding  with  the  hypothesis  advanced. 

Dlsmisaal    and    Hoasnit   —   Failure    oC 
Proof. 

Where  the  testimony  for  plaintiff,  in  a 
personal  injury  case,  leaves  the  cause  of  the 
accident  to  mere  speculation,  a  nonsuit  should 
be  entered. 

Appeal  from  Circuit  Court,  Multnomah 
county:     Ci.eeton,  Judge. 

Action  by  Eva  Holmberg,  plaintiff,  against 
Fred  A.  Jacobs,  defendant.  Judgment  for 
plaintiff.     Defendant  appeals.     Bzvebsbx 

[247]  This  is  an  action  by  Eva  Holmberg 
against  Fred  A.  Jacobs. 

The  plaintiff  was  in  the  service  of  the  de- 
fendant as  a  cook  from  July  11  to  13,  1913. 
She  says  he  furnished  a  gas  stove  to  be  used 
in  her  employment.     She  then  alleges: 

"That  this  defendant  carelessly  and  negli- 
gently allowed  the  said  stove  to  become  in  a 
defective,  dilapidated  and  dangerous  con- 
dition, and  the  burners,  flues  and  gas-pipes  in 
the  said  stove  to  become  so  burned,  rusted 
and  corroded  that  gas  would  escape  and  ac- 


H0LMBEH6  v.  JACOBS. 

'  77  Oregon  f4«. 


497 


cumulate  in  the  said  stove,  making  the  same 
dangerous  and  unsafe  when  any  person  should 
attempt  to  light  and  operate  the  said  stove; 
that  tlie  said  stove  was  in  a  dangerous  and 
unsafe  condition  as  aforesaid  on  the  13th  day 
of  July,  1913,  and  this  defendant  knew,  or  by 
the  exercise  of  reasonable  care  and  prudence 
could  have  known,  that  the  said  stove  was  in 
a  dangerous  and  unsafe  condition;  that  this 
plaintiff  did  not  know  of  the  said  danger  on 
the  13th  day  of  July,  1913 ;  that,  in  pursuance 
of  the  duties  of  her  employment  as  cook  for 
this  defendant,  this  plaintiff,  on  the  13th  day 
of  July,  1913,  had  lighted  and  was  attempt- 
ing to  operate  the  said  gas  stove  and  to  use 
the  same  for  the  purpose  of  cooking,  but 
owing  to  the  defective  condition  of  the  said 
stove,  and  an  accumulation  of  gas  resulting 
therefrom,  [248]  an  explosion  of  gas  ensued, 
causing  great  injury  to  plaintiff." 

These  quoted  averments  are  traversed  by 
the  answer.  The  remainder  of  the  complaint 
relates  to  the  nature  of  her  injuries  and  conse- 
quent damages.  The  court  denied  a  motion 
for  a  nonsuit  made  by  the  defendant  at  the 
close  of  plaintiff's  case,  and  the  trial  resulteil 
in  a  verdict  and  judgment  against  him,  from 
which  he  appeals. 

W.  B.  Shively,  Jr,  for  appellant. 
Benson  d  Benson  and  Hamilton  Johnstone 
for  respondent. 

Burnett,  J.  {after  stating  the  facts). — 
The  sole  question  presented  for  our  considera- 
tion is  whether  the  court  erred  in  refusing  the 
motion  for  a  nonsuit.  The  only  evidence 
about  how  the  accident  happened  is  that  of 
the  plaintiff  herself.  She  testifies  that  she 
began  her  work  for  the  defendant  on  July 
nth.    She  says: 

"I  got  there  in  the  morning  and  prepared 
one  meal,  luncheon,  discovered  the  stove,  what 
is  in  a  bad  condition,  didn't  do  the  work, 
didn't  cook  or  bake.  After  the  meal  was  over, 
goes  to  Mrs.  Jacobs,  tells  her,  *There  is  some- 
thing the  matter  with  the  stove;  it  do  not 
Work  satisfactory;'  and  she  says  to  me,  'I 
have  sent  for  the  man  already  to  come  and 
attend  to  it.'    The  man  came  later." 

She  states  he  came  and  examined  the  stove 
that  day;  returned  the  third  day  and  put  in 
new  burners.  Speaking  [249]  of  the  con- 
dition of  the  stove  before  the  repairs  were 
made,  she  said,  in  substance,  that  the  pipes 
and  burners  of  the  stove  were  rusty,  dirty 
and  corroded ;  that  the  burners  appeared  to  be 
clogged,  as  well  as  rusty  and  corroded.  She 
says  the  repair  man  put  in  the  new  burners 
about  3  o'clock  in  the  afternoon,  but  she 
gives  no  account  whatever  of  their  condition, 
whether  good  or  bad.  She  did  not  use  the 
stove  after  that  until  about  6  o'clock  in  the 
evening  of  the  same    day.      Concerning  the 

accident,  she  states: 
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"The  dinner  was  prepared.  I  was  going  to 
bake  the  rolls.  I  went  to  make  dessert  at 
half-past  6,  lit  the  oven  for  to  get  my  oven 
hot. 

*Q.  At  what  time? 

'A.  At  6  o'clock;  let  it  burn  there  for  10 
minutes  or  20  minutes,  opened  the  door  to  see 
if  the  oven  was  warm  enough  to  receive  my 
biscuits.  It  wasn't.  I  closed  the  door,  let 
it  stay  there  for  some  minutes  longer,  opened 
the  door  again,  and  still  it  was  not  warm. 

"Q.  That  is  twice. 

"A.  And  then  in  a  few  minutes  I  put  my 
biscuits  in.  They  were  there  for  7  minutes.  I 
opened  the  oven  door,  and  a  terrible  explosion 
and  the  flames  leaped  around  me." 

She  stated  there  were  two  burners  under 
the  oven,  and,  in  several  places  in  her  testi- 
mony, insisted  that  they  were  both  lighted. 
On  cross-examination  she  was  asked: 

"How  many  years'  experience  have  you  had 
with  a  gas  stove? 

"A.  For  the  last  20  years. 

"Q.  You  say  this  stove  was  in  a  very  bad 
condition  when  you  looked  at  it;  you  say  it 
was  rusty? 

"A.  I  was  there  for  one  meal  when  I  re- 
ported the  ill  condition  of  the  stove. 

"Q.  To  whom  did  you  report  the  ill  con- 
dition ? 

"A.  To  Mrs.  Jacobs. 

[250]  "Q.  And  what  did  you  tell  her? 

"A.  This  stove  will  not  stew  or  bake  satis- 
factory and  something  had  to  be  done  to  it. 

"Q.  Did  you  tell  her  anything  else  at  that 
time? 

"A.  No." 

In  another  part  of  her  cross-examination 
she  was  asked: 

"Just  tell  the  jury  how  you  lit  the  oven 
(these  burners)  at  the  time  this  accident 
happened. 

"A.  Tlie  oven  was  lit  and  had  been  burning 
for  20  minutes  before  the  accident  happened. 

"Q.  It  was  burning? 

"A.  For   20   minutes   before   the   accident. 

"Q.  Are  you  sure  it  was  20  minutes? 

"A.  Yes,  because  I  watched  the  clock." 

In  answer  to  a  question  by  a  juror,  she 
said : 

"Wait  a  minute.  It  burned  for  10  minutes, 
and  I  opened  the  oven  door  to  find  out  if 
my  oven  was  warm  enough  to  put  in  my  rolls, 
and  it  was  not  warm  enough  to  put  in  my 
rolls,  so  I  closed  the  oven  door  and  waited 
for  the  heat  to  increase,  and  I  opened  the 
oven  door,  and  still  it  wasn't  quite  warm 
enough,  and  closed  it  again,  and  opened  it 
again  and  put  in  my  rolls,  and  the  rolls 
were  in  for  7  minutes,  and  then  I  opened  the 
door,  and  that  is  when  the  explosion  happened 
so  I  got  this  terrible  burn." 

The  negligence  charged  upon  the  defendant 
is: 
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"That  this  defendant  carelessly  and  negli- 
gently allowed  the  said  stove  to  become  in  a 
defective,  dilapidated  and  dangerous  condi- 
tion, and  the  burners,  flues  and  gas-pipes  in 
the  said  stove  to  become  so  burned,  rusted 
and  corroded  that  gas  would  escape  and  ac- 
cumulate in  the  said  stove,  making  the  same 
dangerous  and  unsafe  when  any  person  should 
attempt  to  light  and  operate  the  said  stove." 

A  fair  construction  of  this  allegation  is  that 
tlie  stove  was  in  such  a  dilapidated  condition 
that,  although  the  flames  used  in  cooking 
were  extinguished,  [251]  the  gas  continued 
to  escape  into  the  oven,  so  that,  on  lighting 
it  again,  the  accumulated  volume  of  gas  would 
be  immediately  exploded.  In  other  words, 
the  substance  of  the  charge  of  negligence  is 
that  the  stove  was  in  such  a  state  that  the 
mere  attempt  to  light  it  would  at  once  set 
ofl"  an  explosion  and  not  that  the  blast  would 
occur  after  the  gas  had  been  burning  for  some 
time.  On  the  hypothesis  that  the  stove  leaked, 
the  testimony  given  by  the  plaintiff  shows 
the  gas  must  have  been  gathering  in  the  oven 
for  3  hours,  or  from  the  time  the  new  burners 
were  installed  at  3  o'clock  until  she  lighted 
the  oven  at  6  o'clock;  and  further,  if  her 
testimony  is  true,  the  explosion  would  have 
occurred  the  instant  the  match  was  applied; 
but,  as  a  matter  of  fact,  as  she  states,  both 
burners  had  been  lighted  at  least  20  minutes 
before  the  blast  went  off.  There  is  no  evi- 
dence to  show  any  smell  of  escaping  gas  prior 
to  lighting  the  oven.  Neither  is  there  any- 
thing to  disclose  that  there  was  any  way  for 
it  to  escape  into  the  oven,  except  through 
Ihe  pilot  light  and  the  two  burners  which 
had  been  put  in  only  3  hours  before.  There 
is  nothing  showing  that  there  were  any  pipes 
in  the  oven,  and  the  record  is  utterly  silent 
as  to  whether  there  was  any  defect  in  the  new 
burners  in  use  when  the  accident  is  said  to 
have  occurred. 

2.  The  averment  of  negligence  must  be 
proven  as  laid,  according  to  the  familiar  rule 
that  the  testimony  must  correspond  with  the 
allegations  of  the  complaint:  Knahtla  v. 
Oregon  Short-Line,  etc.  R.  Co.  21  Ore.  136, 
27  Pac.  91.  The  charge  of  negligence  and 
the  narration  of  the  mishap  do  not  corres- 
pond with  each  other.  The  mere  occurrence 
of  the  injury  furnishes  no  cause  of  action. 
I'nder  the  rule  of  the  evidence  corresponding 
with  the  allegations,  it  is  incumbent  upon  the 
[252]  plaintiff,  not  only  to  establish  the  hap- 
pening of  the  accident  as  stated,  but  also 
that  it  happened  on  account  of  the  negligence 
alleged  in  the  complaint.  Although  she  testi- 
fied that  the  pipes  were  rusty  and  corroded, 
the  plaintiff  did  not  show  in  any  way  that 
rust  or  corrosion  was  inflammable  or  that 
thev  would  cause  a  sudden  detonation  of  the 
fuel  vapor.  It  cannot  be  fairly  said  that  gas 
was  continually  escaping  into  the  oven  for 


3  hours,  and  that,  upon  being  lighted,  the 
explosion  did  not  occur  until  20  minutes  aft- 
erward, for  it  is  scientific  fact  of  which 
the  court  will  take  notice  that  gas  ordinarily 
used  for  fuel  is  so  inflammable  thr.t  the  mo- 
ment a  flame  is  applied  it  will  immediately 
ignite  with  an  instant  explosion,  if  it  is 
present  in  any  considerable  volume.  Accord- 
ing to  the  plaintiff's  testimony,  she  opened 
the  oven  3  different  times  after  it  was  lighted 
and  before  the  accident  happened.  It  cannot 
be  rationally  deduced  that,  under  the  circum- 
stances, the  disruption  arose  from  any  pre- 
viously accumulated  gas.  The  only  way  it 
coult  get  into  the  oven,  so  far  as  it  appears 
from  the  testimony,  was  through  the  two  new 
burners  recently  installed  and  the  pilot  light 
by  which  they  were  ignited.  She  insists,  how- 
ever, that  both  these  burners  were  lighted: 
and,  this  being  true,  they  necessarily  must 
have  consumed  the  gas  passing  through  them. 

The  plaintiff  counts  somewhat  upon  tho 
cross-examination  of  experts  offered  by  the 
defendant.  One  hypothetical  question  was 
this: 

"Mr.  Patterson,  if,  as  a  matter  of  fact, 
from  leaks  either  from  the  burners  or  from 
other  pipes,  or  the  stopping  of  the  vent-pipes 
failing  to  carry  away  leaking  gas,  gas  had 
escaped  into  the  oven,  the  oven  door  being 
closed,  is  it  possible  that  in  the  course  of  time, 
with  the  gas  leaking  into  the  oven,  and  the 
burners  underneath  [253]  burning  at  full 
flow  for  several  minutes,  that  constantly  in- 
creasing heat  added  to  the  constantly  ac- 
cumulated gas  might  cause  an  explosion,  just 
the  same  as  if  flame  were  brought  to  the  gas? 
Is   that   impossible   under   those   conditions? 

"A.  No,  sir." 

This  interrogatory  is  not  applicable  to  the 
case,  for  the  reason  that  there  was  no  evi- 
dence of  any  stopping  of  the  vent-pipe  nor 
of  any  leak  from  any  pipe  or  any  way  in 
which  the  gas  could  get  into  the  oven,  ex- 
cept through  the  lighted  burners.  To  he 
available,  a  h3rpothetical  question  must  be 
based  upon  some  other  evidence  in  the  casf 
corresponding  with  the  hypothesis  advanced. 
In  short,  having  alleged  the  negligence  to 
consist  in  allowing  the  stove  to  become  so 
out  of  repair  that  it  would  leak  gas  to  such 
an  extent  as  to  make  it  dangerous  to  attempt 
to  light  it,  the  plaintiff  must  establish  that 
averment  as  stated,  and  the  requirement  is 
not  met  by  proving  that,  after  the  stove  had 
been  lighted  for  more  than  20  minutes,  an  ex- 
plosion occurred. 

4.  Such  a  state  of  the  testimony  leaves  the 
jury  merely  to  speculate  upon  the  actual 
cause  of  the  accident,  and  the  authoritie? 
are  unanimous  to  the  effect  that  a  recovery 
cannot  be  made  to  depend  upon  pure  specula- 
tion. The  plaintiff,  having  assumed  the  bur- 
den of  proof,  must  make  her  case  as  laid  in 


H0LMBER6  v.  JACOBS. 

77  Oregon  H6. 


499 


her  complaint.  Tliere  is  a  gap  both  in  her 
pleadings  and  her  testimony  between  the  al- 
leged negligence  and  the  injury  of  which  she 
complains. 

The  judgment  of  the  Circuit  Court  is  re- 
yersed  and  the  cause  remanded,  with  direc- 
tions to  enter  a  judgment  of  nonsuit.  Re- 
versed. 

Moore,  C.  J.,  and  Benson  and  Harris,  JJ., 
concur. 

Behearing  denied  September  7,  1915. 

NOTE. 

Idability  of  Master  to  Domestic 
Servant. 

Introductory,  499. 
For  Negligence: 

Duty  of  Master,  499. 

Contributory  Negligence,  501. 

Assumption  of  Kisk,  503. 

Application  of  Fellow  Servant  Doctrine, 
504. 
Under  Workmen's  Compensation  Act,  504. 


Introductory, 

This  note  discusses  the  liability  of  a  master 
for  personal  injuries  to  a  domestic  servant, 
both  within  the  law  of  negligence  and  under 
a  workmen's  compensation  act.  While  lia- 
bility for  injury  to  persons  performing  menial 
service  in  a  restaurant,  hotel  or  club  is  not 
as  a  rule  included,  a  few  cases  of  that  kind 
which  are  closely  analogous  to  those  of  house- 
hold servants  are  cited. 

For  Negligence. 

DnT  OF  Master. 

The  employer  of  a  domestic  servant  re- 
siding in  his  home  occupies  to  the  servant  a 
relation  somewhat  different  from  that  of  an 
employer  of  day  labor,  and  is  bound  to  exer- 
cise over  the  servant  a  certain  measure  of 
care  and  protection.  Thus  in  Larson  v.  Ber- 
quist,  34  Kan.  334,  8  Pac.  407,  55  Am.  Rep. 
249,  the  facts  and  conclusion  of  the  court 
were  stated  as  follows:  "It  is  stated  in  the 
petition  that  the  plaintiff's  daughter  was  an 
inexperienced  girl  of  tender  years,  and  that 
during  the  employment  her  menses  began, 
causing  her  great  pain  and  sickness;  that 
after  gaining  her  confidence  the  defendants 
took  advantage  of  her  weakness,  youtli  and  in- 
experience, and  in  order  that  she  might  con- 
tinue in  their  service  and  perform  a  great 
and  unusual  amount  of  labor  for  them,  they 
negligently,  wilfully  and  wickedly  advised 
her  that  menstruation  was  a  dangerous  dis- 
ease, likely  to  cause  insanity  and  death,  and 
that  the  best  and  onlv  known  remedv  there- 


fore was  hard  and  unremitting  labor.  It  is  al- 
leged further,  that  by  reason  of  these  repre- 
sentations and  the  influence  wrongfully  ex- 
erted upon  her  by  the  defendants,  she  was 
exposed  to  danger  and  hardship,  made  to  do 
work  for  them  far  beyond  her  strength,  and 
that  they  compelled  her  to  perform  the  labor 
of  two  persons,  by  reason  of  which  she  be- 
came very  sick,  was  permanently  crippled 
and  disabled,  and  ever  since  that  time  her 
father  has  been  not  only  deprived  of  her  as- 
sistance and  service,  but  has  been  required 
to  expend  for  necessary  care,  nursing  and 
medical  attendance,  the  sum  of  $500.  If 
the  facts  are  as  recited  in  the  petition,  they 
show  that  the  defendants  not  only  failed  in 
their  duty,  but  were  grossly  negligent  of  the 
plaintiff's  daughter.  Their  conduct  toward 
her  was  wanton  and  cruel  in  the  extreme,  for 
the  consequence  of  which,  if  there  is  no  con- 
current negligence  of  the  plaintiff,  the  de- 
fendants are  answerable.  By  the  strongest 
principles  of  morality  and  good  faith,  they 
should  have  given  her  reasonable  care  and 
honest  counsel.  At  no  period  of  her  life  was 
such  care  more  important  or  necessary.  She 
was  a  motherless  girl  of  tender  years,  who 
relied,  as  the  defendants  knew,  upon  their 
advice.  For  the  purposes  of  gain  they  misused 
her  confidence,  took  advantage  of  her  imma- 
turity and  her  lack  of  discretion  and  judg- 
ment, and  directly  caused  and  compelled  her 
to  do  that  which  resulted  in  great  and  perma- 
nent injury  to  herself,  and  a  consequent  loss 
to  her  father.  It  is  said  by  the  defendants 
that  she  was  under  no  obligation  to  perform 
labor  beyond  her  strength,  and  might  have 
declined  the  service  exacted,  under  the  re- 
quirements of  the  contract;  and  also  that  she 
had  no  right  to  rely  upon  misrepresentations 
of  the  defendants,  as  she  had  equal  means  of 
information  with  them.  This  would  be  true 
if  the  person  injured  had  been  an  adult  of 
ordinary  prudence  and  discretion;  but  as  we 
have  seen,  a  different  rule  applies  in  the  case 
of  a  child  of  tender  years,  who  is  unable  to 
appreciate  the  dangers  to  which  she  would  be 
subjected  in  performing  the  service  required 
of  her." 

But  in  Jordan  v.  Hovey,  72  Mo.  574,  37 
Am.  Hep.  447,  it  was  held  in  a  jurisdiction 
wherein  at  the  time  no  action  lay  for  seduc- 
tion that  a  master  was  not  liable  for  aiding 
and  abetting  the  seduction  of  his  servant  by 
a  third  person.  The  court  said:  "Nor  do 
we  perceive  how  any  right  of  action  can  ac- 
crue to  the  plaintiff  by  reason  of  the  fact  that 
the  relation  of  master  and  servant  existed 
between  defendant  and  herself,  at  the  time  of 
his  alleged  misconduct.  She  was  under  no 
lawful  constraint,  as  servant,  either  to  hear 
or  heed  his  corrupt  counsel,  and  while,  in  a 
moral  point  of  view,  the  existence  of  that 
relation   undoubtedly  adds  to  the  turpitude 
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of  his  conduct,  yet  neither  the  common  law 
nor  any  statute  of  this  state  will  warrant  us 
in  holding  that  such  conduct  on  the  part  of 
master  constitutes  a  violation  of  his  legal  ob- 
ligations to  the  servant." 

The  employer  of  a  domestic  servant  is 
bound  to  exercise  reasonable  care  to  furnish 
to  the  servant  safe  appliances  and  a  safe  place 
to  work.  In  Collins  v.  Harrison,  25  R.  I. 
487,  56  Atl.  678,  64  L.R.A.  166,  it  was  said: 
''The  general  rule  is  that  a  master  is  bound  to 
provide  appliances  for  a  servant,  and  the 
term  appliances  is  stated  in  1  Bailey's  Pers. 
Inj.  1,  to  include  machinery,  apparatus,  and 
premises.  This  rule  is  usually  invoked  in 
cases  where  a  servant  is  employed  in  some 
mechanical  work,  but  we  fail  to  see  why  it 
is  not  equally  applicable  to  a  domestic  serv- 
ant." 

Thus  the  negligence  of  the  master  has  been 
held  to  be  for  the  jury  where  a  servant  was 
injured  by  stepping  into  a  hole  in  the  porch 
floor,  which  was  covered  with  boards  inade- 
quate to  sustain  her  weight.  Fearon  v. 
Mullins,  38  Mont.  45,  98  Pac.  650.  A  like 
holding  was  made  where  a  servant  was  in- 
jured by  falling  into  a  disused  well  in  the 
yard,  the  covering  boards  of  which  had  be- 
come rotten.  Cordler  v.  Keffel,  161  Cal.  475, 
119  Pac.  658.  So  in  Shaw  v.  Feltman,  121 
App.  Div.  597,  106  N.  Y.  S.  1043,  a  question 
for  the  jury  was  held  to  have  been  made  by 
proof  of  an  injury  to  a  domestic  servant,  by 
the  fall  of  a  defective  skylight  in  the  kitchen. 
In  Steinhauser  v.  Spraul,  114  Mo.  551,  21 
S.  W.  515,  859,  it  was  held  to  be  a  question 
for  the  jury  whether  a  master  was  negligent 
in  furnishing  a  ladder  which  by  reason  of  its 
excessive  length  was  not  a  safe  appliance  for 
the  purpose  for  which  the  servant  was  direct- 
ed to  use  it.  Compare  the  decision  on  a  sec- 
ond appeal,  127  Mo.  541,  28  S.  W.  620,  30 
S.  W.  102,  27  L.R.A.  441.  In  Burnside  v. 
Peterson,  43  CJolo.  382,  96  Pac.  256,  17  L.R.A. 
(N.S.)  76,  it  was  held  to  be  a  question  for  the 
jury  whether  a  master  was  negligent  in  hav- 
ing a  trap  door  leading  down  cellar  from  the 
kitchen  which  was  not  provided  with  hinges 
or  fastenings  to  prevent  it  from  tipping.  In 
Mahoney  v.  Dore,  155  Mass.  513,  30  N.  E. 
366,  it  was  said :  'The  plaintiff  fell  and  was 
hurt  on  a  flight  of  stairs,  consisting  of  twelve 
or  thirteen  steps  leading  from  the  kitchen  of 
the  defendant's  boarding-house  out  of  doors 
to  the  back  yard.  The  stairway  was  covered 
and  enclosed  except  on  the  side  towards  tho 
yard,  and  there  was  a  skylight  over  a  por- 
tion of  it,  in  which  two  or  three  panes  of 
glass  had  for  a  long  time  been  broken,  so  that 
rain,  snow,  and  sleet  came  through  and  fell 
upon  the  stairs  below.  The  evidence  tended 
to  show  that  at  the  time  of  the  accident  the 
weather  was  cold,  and  it  was  snowing,  and 
that  the  stairs  were  slippery  from  snow  and 


ice  upon  them.  The  plaintiff  had  occasion  to 
use  these  stairs  frequently  as  a  servant  of  the 
defendant,  and  it  was  the  duty  of  the  de- 
fendant to  keep  them  safe,  so  far  as  the  exer- 
cise of  reasonable  care  and  diligence  on  her 
part  would  accomplish  that  result.  It  was 
a  duty  of  which  she  could  not  relieve  her- 
self by  delegating  it  to  another.  If  she  could 
properly  intrust  a  part  of  the  work  to  a  mere 
servant,  she,  or  somebody  representing  her 
for  whose  conduct  she  would  be  responsible,, 
must  exercise  reasonable  care  and  supervi- 
sion to  see  that  the  desired  result  was  at- 
tained. In  view  of  the  fact  that  the  glass 
over  the  stairs  had  been  broken  out  for  a  long 
time,  exposing  the  stairs  to  an  accumula- 
tion of  snow  and  ice,  we  are  of  opinion  that 
it  was  a  question  for  the  jury  whether  she 
was  negligent  in  allowing  the  stairs  to  become 
slippery,  and  that  it  cannot  be  said,  as  mat- 
ter of  law,  that  she  is  relieved  from  liabilitv 
even  if  it  was  the  duty  of  her  servant,  the 
engineer,  to  clean  the  stairs,  and  if  his  negli- 
gence contributed  to  the  plaintiff's  injury." 

In  Battle  v.  Robinson,  27  R.  I.  588,  65 
Atl.  273,  the  master  was  held  to  be  liable,  the 
facts  and  the  court's  conclusion  thereon  being 
stated  as  follows:  'The  plaintiff,  who  was 
employed  by  the  defendant  as  a  domestic 
servant,  in  returning  to  the  premises,  about 
midnight,  passed  through  an  unfastened  gate 
leading  to  a  passageway  running  between  the 
defendant's  house  and  the  fence  bounding  the 
estate  on  the  west,  and  immediately  fell  Into 
a  depression  about  four  feet  deep,  with  steps 
on  both  sides,  which  furnished  an  entrance  to 
the  basement  of  the  house.  The  depression 
extended  from  the  building  nearly  to  the 
fence,  and  lay  directly  in  the  path  of  a  person 
entering  the  gate.  By  this  fall  the  plaintiff 
was  badly  injured  and  disabled.  The  evi- 
dence shows,  further,  that  the  plaintiff  had 
seen  other  servants  use  this  passage  in  enter- 
ing the  premises.  Another  passage  to  the 
rear  of  the  premises  led  from  a  side  street, 
and  had  been  used  by  the  plaintiff  on  other 
occasions.  She  had  never  used  the  passage 
in  which  the  accident  occurred,-  and  had  re- 
ceived no  warning  that  the  depression  was 
there.  So  far  as  she  knew,  this  passage  was 
as  safe  as  the  other,  and  it  was  a  shorter  and 
more  convenient  way  for  her  to  get  to  her 
room  than  was  the  other  way,  which  involved 
a  walk  around  three  sides  of  a  rectangle  of 
which  the  way  she  took  was  the  fourth  side. 
We  think  that,  in  these  circumstances,  it 
was  negligence  on  the  part  of  the  defendant 
to  leave  the  gate  unfastened  at  night  without 
at  least  placing  a  light  there  or  giving  warn- 
ing of  the  danger  to  the  plaintiff." 

In  Collins  v.  Harrison,  25  R.  I.  489,  56 
Atl.  678,  64  L.R.A.  166,  a  cause  of  action  was 
held  to  be  stated  by  a  declaration  which  al- 
leged that  "the  plaintiff  was  employed   by 
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the  defendant  as  housekeeper,  the  defendant 
agreeing  to  provide  the  plaintiff  with  board 
and  lodpfing;  that  the  roof  over  the  room  in 
which  the  plaintiff  slept  was  out  of  repair 
and  leaked,  so  that  the  plaintiff's  bed 
and  bedding  became  wet  and  unfit  to  use; 
that  the  plaintiff  gave  notice  to  the  defend- 
ant to  the  condition  of  her  room;  that 
she  could  not  sleep  in  it;  that  he  then 
promised,  if  she  would  remain  in  his  em- 
ploy, to  repair  the  roof  and  provide  suit- 
able l)edding;  and  that,  relying  on  the  prom- 
ise she  remained  seven  days,  being  obliged  to 
sleep  in  said  room,  by  reason  of  which  she 
became  sick.*' 

In  Bark  v.  Dixson,  115  Minn.  172,  Ann.  Cas. 
191 2D  775,  131  N.  W.  1078,  it  was  held  to 
be  a  question  for  the  jury  whether  the  master 
funiished  to  his  servant  tainted  food  whereby 
she  was  made  sick. 

A  wife  giving  to  a  domestic  servant  a  di- 
rection proper  in  itself  is  not  liable  because 
it  involves  the  use  of  defective  appliance 
provided  by  the  husband,  whereby  the  serv- 
ant is  injured.  Steinhauser  v.  Spraul,  127 
Mo.  541,  28  S.  W.  620,  30  S.  W.  102,  27  L.R.A. 
441,  wherein  it  was  said:  "Now  in  this  case 
nothing  can  be  clearer  than  that  defendant 
was  acting  within  the  orbit  of  her  duty  to  her 
husband  when  giving  the  order  alleged  in  the 
petition.  ITiis  is  the  theory  of  the  petition 
which  claims  that  the  command  was  negli- 
gently given,  owing  to  the  fact  that  the  ladder 
furnished  for  climbing  into  the  loft,  by  reason 
of  its  length,  could  not  be  used  for  that  pur- 
pose with  safety.  So  that  it  readily  appears 
that  defendant  in  giving  the  order  was  not 
guilty  of  an  act  of  direct  and  positive  wrong 
to  plaintiff,  but  simply  of  giving  an  order 
in  her  husband's  business,  which,  solely  ow- 
ing to  the  length  of  the  ladder,  furnished  by 
her  husband,  for  the  purpose,  and  she  having 
no  other,  was  a  negligent  order.  But  it  must 
be  remembered  that  it  was  no  part  of  defend- 
ant's duty  to  furnish  a  ladder  of  proper 
length,  nor  does  it  appear  she  had  the  where- 
withal to  do  so.  If  it  was  not  her  duty,  then 
she  cannot  be  charged  with  even  so  much  as 
negligence  in  failing  to  provide  a  ladder  of 
requisite  length;  for  negligence  is  simply 
duty  violated  or  unperformed.  The  mere 
giving  of  the  order,  then,  to  get  the  pigeons 
was  not  a  negligent  order." 

In  Flynn  v.  Beebe,  98  Mass.  575,  the  facta 
were  stated  as  follows:  "Mrs.  Flynn  was 
employed  at  the  defendant's  house  to  do 
chores  on  February  20,  1868,  when  the  de- 
fendant's wife  directed  her  to  wash  a  skirt. 
She  went  into  the  washroom,  and  there  found 
a  tub  lying  bottom  up,  turned  it  over,  and 
put  into  it  a  rubbing  board  and  the  skirt. 
The  defendant's  wife  brought  a  pailful  of 
water  'from  the  stove,*  and  poured  it  into 
the  tub;   and  then,  needing  more  water  for 


the  washing,  Mrs.  Flynn  procured  it  in  a 
dipper,  which  she  filled  two  or  three  times 
from  a  kettle  on  the  stove,  and  poured  into 
the  tub.  Mrs.  Flynn  then  put  her  hands  into 
the  tub  and  drew  the  skirt  against  the  rub- 
bing board.  In  doing  so  one  of  her  hands 
was  severely  cut;  which  was  the  injury  in 
question.  She  cried  out  in  pain ;  and  the  de- 
fendant's wife,  came  and  examined  the  tub, 
and  foimd  in  it  a  piece  of  glass  about  an 
inch  square,  apparently  a  fragment  of  a 
bottle."  The  court  said:  'We  are  unable 
to  perceive  that  there  was  any  evidence  what- 
ever that  the  injury  which  the  plaintiff  re- 
ceived was  occasioned  by  negligence  of  the 
defendant,  or  of  any  agent  or  servant  of  his. 
There  was  no  evidence  to  show  how  the  piece 
of  glass  which  cut  her  hand  came  into  the 
washtub.  The  probability  would  seem  to  be 
that  it  either  adhered  to  the  skirt  which  was 
to  be  washed,  or  was  in  the  kettle  upon  the 
stove  from  which  water  was  taken.  But  in 
either  case  it  did  not  appear  that  the  defend- 
ant or  his  wife  knew,  or  had  any  reason  to 
suspect,  that  it  was  there;  or  that  there  was 
any  want  of  due  care  on  the  part  of  either. 
The  whole  foundation  of  the  action  therefore 
failed.  The  plaintiffs*  counsel  puts  his  case 
upon  the  ground  that  an  employer  is  bound 
to  furnish  safe  and  suitable  means  and  in- 
struments for  the  performance  of  his  work  to 
the  person  whom  he  employs.  This  is  true 
to  some  extent,  but  not  absolutely  and  with- 
out qualification.  He  is  bound  to  exercise 
reasonable  and  proper  care  and  diligence  in 
furnishing  them;  but  is  not  an  insurer 
against  accidents." 

A  domestic  servant  who  as  part  of  her  com- 
pensation is  furnished  a  sleeping  room  in  the 
master's  house  is  with  respect  to  her  occu« 
pancy  thereof  a  servant  and  not  a  tenant,  and 
the  master  is  liable  for  injuries  caused  by 
the  fall  of  a  defective  ceiling.  Siedentop  v. 
Buse,  21  App.  Div.  692,  47  N.  Y.  S.  809; 
Anderson  v.  Steinreich,  32  Misc.  680,  66  N. 
Y.  S.  498.  Compwre  Walker  v.  Gleason,  109 
App.  Div.  791,  96  N.  Y.  S.  843  (janitress 
paying  rent   for   room). 

In  the  reported  case,  an  action  by  a  cook 
for  personal  injuries  caused  by  the  explosion 
of  a  gas  stove,  the  evidence  is  held  to  be  in- 
sufficient to  show  any  negligence  on  the  part 
of  the  master  with  respect  to  the  condition  of 
the  stove. 

CONTRIBTJTORT  NEGLIGENCE. 

Whether  a  domestic  servant  was  guilty  of 
contributory  negligence  precluding  a  recovery 
for  personal  injuries  is  a  question  for  the 
jury  unless  the  evidence  is  such  as  to  admit 
of  no  other  conclusion  than  that  the  servant 
was  negligent.  In  Cordler  v.  Keffel,  161  Cal. 
475,    119    Pac.    668,   a   gardener   injured    by 
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falling  into  a  defectively  covered   well  was 
held  not  to  have  been  guilty  of  contributory 
negligence.    The  facts  were  stated  as  follows: 
"In    the   nursery    grounds    was    a    well    one 
hundred  and  twenty -five  feet  deep,  thirty  feet 
of  which  was  filled  with  water.     It  was  dug 
many  years  before  and  was  not  in  use.     It 
was  covered  with  boards  lying  flat  a  little 
above  the  natural  surface  of  the  earth.     By 
reason   of  age   and  decay   they   had   become 
weak  and  insufficient  to  support  the  plaintiff's 
weight.     Plaintiff  did  not  know  of  the  exist- 
ence of  the  well.     Defendant  did  not  inform 
him  thereof,  and  the  appearance  of  the  boards 
did   not   indicate  to   him  that  there   was  a 
well   or   excavation   beneath  them.     He  had 
been   working  about  the   premises  for  some 
time.     The  ground  around  and  near  the  well 
had  been  spaded  the  day  before  the  accident. 
The  plaintiff  had  been  directed  to  rake  and 
pulverize  the  soil  turned  up  by  the  spading. 
On  the  morning  of  the  injury  he  walked  two 
and  a  half  miles  to  the  nursery  and  got  his 
rake  out  of  the  toolhouse  in  the  nursery  to 
go  to  work.    He  had  been  in  the  habit,  while 
at  work,  of  taking  off  his  coat  and  hanging 
it  upon  a  standpipe  near  this  well  and  also 
in  the  habit  of  obtaining  water  to  drink  from 
8aid  standpipe.    Feeling  thirsty  from  his  walk 
he  went  to  the  standpipe  to  get  a  drink  and 
hang  his  coat  thereon.     The  covering  of  this 
well  lay  directly  in  his  way  and  he  walked 
over  it,  whereupon  it  broke  with  his  weight 
and  he  fell  into  the  well.    It  is  alleged  that 
the   defendant  was   negligent   in    permitting 
the  boards  to  remain  upon  the  well  until  they 
had  become  weak  from  decay,  and  in  failing 
to  inform  the  plaintiff  of  the  existence  of  the 
well  and  the  condition  of  the  boards.     The 
plaintiff's  testimony  is  to  the  effect  that  he 
did  not  know  of  the  existence  of  the  well  un- 
til he  fell  into  it,  that  the  defendant  did  not 
tell  him  of  it  and  that  there  was  nothing  in 
the  appearance  of  the  boards  to  indicate  that 
there  was  a  well  under  them,   that  it  was 
about  five  or  six  inches  above  the  level  of 
the  ground  and  all  level  and  that  the  boards 
looked  all  right  when  he  stepped  upon  them. 
He  had  seen  them  the  day  before   but  had 
paid  no  particular  attention  to  them.    There 
was  other  testimonv  to  the  effect  that  the 
boards  were  supported  by  stringers  or  cross- 
pieces,  which  were  in  a  condition  of  dry  rot 
on  the  under  side  and  that  from  an  inspection 
of  the  upper  surface  they  did  not  look  de- 
cayed."    The  court  said:      "We  see  nothing 
here  to  compel  the  conclusion  that  the  plain- 
tiff failed  to  use  due  care  in  walking  across 
the  covering.     It  was  obviously  laid  so  that 
persons  walking  across  it  would  not  fall  into 
the  well.     Under  the  circumstances  it  was 
for  the  jury  to  determine  whether  or  not  a 
reasonably  prudent  man  would  walk  across 
it  or  around  it.    The  decision  of  the  jury  in 


such  a  case  can  be  vacated  only  by  the  trial 
court  on  motion  for  a  new  trial.  On  appeal 
it  is  conclusive.  There  is  no  just  basis  for  the 
claim  that  the  plaintiff  was  not  engaged  in 
the  service  for  which  he  was  employed  while 
walking  over  the  boards.  He  had  reached 
the  place  of  work  and  the  time  was  at  hand, 
he  had  obtained  the  rake  from  the  toolhouse 
and  was  proceeding  to  hang  his  coat  at  the 
usual  place  when  the  accident  occurred.  He 
was  clearly  within  the  general  scope  of  his 
employment,  was  going  where  he  had  a  right 
to  go,  and  where  he  might  reasonably  be  ex- 
pected to  go  if  occasion  arose.  He  was,  there- 
fore, not  a  mere  licensee  or  trespasser  and 
he  did  not  assume  the  risk  of  injury  from  the 
rotten  condition  of  the  boards  of  which  ho 
was  unaware." 

In  Mahoney  v.  Dore,  155  Mass.  513,  30  X. 
£.  366,  wherein  it  appeared  that  a  servant 
was  injured  by  falling  on  an  outside  stair- 
way which  had  become  slippery  from  snow 
and  ice  it  was  said:  "There  was  evidence  for 
the  jury  on  the  question  whether  the  plain- 
tiff was  in  the  exercise  of  due  care  in  trying 
to  go  down  the  stairs.  She  had  occasion  to 
go  there,  and  although  it  was  dark  and  she 
knew  there  was  snow  and  ice  on  the  steps, 
it  was  the  way  provided  for  her  use,  she  waR 
very  familiar  with  it,  she  had  hold  of  the 
rail  and  was  trying  to  go  safely,  and  it  does 
not  appear  that  she  knew  the  stairs  were  so 
slippery  that  it  would  be  careless  to  try  to 
pass  over  them.  The  fact  that  she  knew  there 
was  some  danger  in  trying  to  go  over  them 
does  not  show,  as  matter  of  law,  that  she  wa» 
negligent.  This  part  of  the  case  was  rightly 
submitted  to  the  jury." 

In  Battle  v.  Robinson,  27  R.  I.  688,  65  Atl. 
273,  a  servant  coming  in  late  at  night  was 
held  not  to  be  negligent  as  a  matter  of  law 
in  using  a  passageway  which  she  had  seen 
other  servants  use,  in  ignorance  of  a  depres- 
sion therein. 

But  in  McGuirk  v.  Shattuck,  160  Mass.  45, 
35  N.  E.  110,  39  Am.  St.  Rep.  454,  it  appeared 
that  the  master  sent  a  wagon  to  bring  the 
servant  to  his  house.  There  being  but  a 
single  seat  in  the  wagon,  the  servant  put  a 
chair  in  the  back  of  the  wagon  and  sat  on 
that.  While  the  wagon  was  turning  a  corner 
she  was  thrown  out  and  injured.  The  court 
said:  "The  plaintiff  further  contends  that 
the  defendants  were  negligent  in  failing  to 
furnish  a  safe  and  suitable  wagon.  If  the 
wagon  was  unsuitable  by  reason  of  the  want 
of  the  second  seat,  this  was  obvious;  and  if 
the  plaintiff,  being  aware  of  it,  saw  fit  to  put 
in  a  camp  chair,  and  to  sit  in  it,  and  if  this 
mode  of  riding  was  unsafe,  it  was  her  own 
act  rather  than  the  negligence  of  the  defend- 
ants that  led  to  the  injury." 

In  Ahem  v.  Hildreth,  183  Mass.  296,  67  N. 
£.  328,  it  appeared  that  on  the  second  floor 
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of  the  master's  house  a  glass  was  set  into  the 
floor  surmounted  by  a  railing  two  feet  high. 
The  servant  unnecessarily  climbed  over  the 
railing  and  started  to  walk  across  the  glass 
which  broke  under  her  weight  in  jurying  her. 
It  was  held  that  her  negligence  was  the  cause 
of  the  accident. 

In  McMahon  v.  O'Donnell,  32  Neb.  27,  48 
N.  VV.  824,  it  appeared  that  a  nurse  girl  was 
injured  while  voluntarily  operating  a  straw 
cutter.  The  court  said:  "The  defense  is, 
that  the  plaintiff  preferred  to  be  outdoors 
playing  with  the  children,  to  being  confined 
in  the  house;  that  on  the  day  on  which  she 
was  injured  she  took  three  of  the  children 
and  went  into  the  loft  of  the  barn  and  began 
operating  the  straw  cutter  with  a  son  of  the 
defendant,  seven  or  eight  years  of  age,  to 
feed  the  machine.  As  he  fed  the  machine 
rather  slowly,  she  made  him  step  aside  and 
fed  the  machine  herself  while  turning  the 
crank,  and  permitted  her  finger  to  be  drawn 
into  the  machine,  and  the  injury  for  which 
this  suit  is  brought,  done.  Whatever  the  ac- 
tual facts  may  be  the  clear  preponderance  of 
the  testimony  sustains  the  defense." 

In  VVaxham  v.  Fink,  86  Neb.  180,  21  Ann. 
Cas.  301,  125  N.  W.  145,  28  L.R.A.(N.S.) 
367,  it  was  suggested  but  not  decided  that  a 
servant  was  negligent  in  not  noticing  that  a 
trap  door  had  been  opened  by  a  fellow  servant. 

Assumption  of  Risk. 

A  domestic  servant  assumes  those  risks 
which  are  incident  to  the  employment  and 
obvious  to  the  common  understanding.  Thus 
in  Moriarty  v.  Miller,  99  Neb.  614,  157  N.  W. 
329,  a  scrub  woman  was  held  to  have  assumed 
the  risk  of  injury  from  kneeling  on  beer  bottle 
caps  lying  on  the  dining  room  floor.  The 
court  said:  "Her  own  testimony  shows  that 
Mrs.  Moriarty  was  fully  aware  of  the  fad: 
that  beer  caps  were  often  to  be  found  on  the 
floor  at  or  near  the  place  where  she  says  she 
was  injured.  It  was  the  duty  of  the  porter 
and  her  to  clean  and  scrub  these  rooms.  She 
knew  that  the  waitress  had  pulled  a  beer  cap 
after  the  porter  had  swept  and  left  the  room, 
and  that  it  w^as  not  improbable  that  the  cap 
might  fall  at  or  near  the  place  where  she  Mas 
Working.  The  proper  performance  of  her 
cleaning  duty  seems  to  require  that  a  scrub 
woman  should  look  at  the  floor  she  is  cleaning 
and  pick  up  any  waste  matter  or  articles 
which  have  dropped  on  it.  It  seems  clear  to 
us  that  in  scrubbing  floors  it  is  a  very  ordi- 
nary and  common  danger  that  tacks,  pins  or 
other  foreign  substances,  which  if  knelt  upon 
will  produce  injury,  may  have  dropped  upon 
the  floor,  especially  in  a  public  room  such  as 
a  caf€.  This  was  an  ordinary  risk  of  the 
t'lnployment  and  one  which  plaintiff  as- 
sumed." 


In  Herold  v.  Pfister,  92  Wis.  417,  66  N.  W. 
355,  it  was  held  that  the  risk  of  injury  from 
an  irregularity  two  inches  high  and  thirteen 
inches  wide  in  the  kitchen  floor  was  assumed 
by  a  servant  girl  sixteen  years  of  age  who 
had  worked  there  six  months. 

In  Steinhauser  v.  Spraul,  114  Mo.  551,  21 
S.  W.  515,  859,  it  was  held  that  a  domestic 
servant  did  not  assume  the  risk  of  using  a 
ladder  of  excessive  length  for  certain  work 
which  she  had  been  directed  to  perform.  But 
on  a  second  appeal,  Steinhauser  v.  Spraul, 
127  Mo.  541,  28  S.  W.  620,  30  S.  W.  102,  27 
L.R.A.  441,  it  was  said:  "As  already  seen, 
the  plaintiff  was  fully  conversant  with  the  al- 
leged defect  in  the  ladder;  its  length,  for  oth- 
erwise it  was  sound.  She  had  ascended  it 
four  or  five  times  before,  and  gotten  the  pi- 
geons out  of  the  loft  without  trouble,  and  as 
this  thing  occurred  four  or  five  times  a  year, 
as  plaintiff  says  she  had  been  using  the  new 
ladder  for  a  year  or  more  when  the  accident 
happened.  She  had  also  used  the  old  ladder 
before  it  had  been  discarded.  So  that  it  is 
simply  indisputable  that  if  ever  the  doctrine 
of  the  assumption  of  obvious  risks  is  to  be 
applied,  it  ought  to  be  applied  in  the  present 
instance.  Being  thus  applied,  the  result 
seems  to  be  inevitable  that  plaintiff  on  this 
ground  alone  has  no  cause  of  action  and  no 
standing  in  court." 

In  Mansfield  v.  Baddeley,  34  L.  T.  N.  S. 
(Eng. )  696,  wherein  a  sewing  woman  sued 
for  injuries  from  the  bite  of  a  vicious  dog 
kept  in  the  kitchen,  it  was  held  that  the  risk 
was  not  incident  to  her  employment. 

In  Fearon  v.  Mullins,  38  Mont.  45,  98  Pac. 
650,  the  question  whether  a  domestic  servant 
assumed  the  risk  resulting  from  the  defective 
condition  of  tlie  floor  of  a  porch  was  held  to 
be  for  the  jury. 

In  Mahoney  v.  Dore,  155  Mass.  513,  30  N. 
E.  366,  it  appeared  that  several  panes  of  glass 
were  broken  in  a  window  in  the  covering  of  a 
stairway.  In  stormy  weather  snow  or  rain 
blew  in  making  the  stairs  slippery.  This 
condition  had  existed  for  several  months.  It 
was  held  to  be  a  question  for  the  jury  whether 
a  domestic  servant  assumed  the  risk  of  using 
the  stairs. 

In  Cordler  v.  Keffel,  181  Cal.  475,  119  Pac. 
658,  a  i^ardener  was  held  not  to  assume  the 
risk  of  injury  from  a  defectively  covered  well 
in  the  yard,  he  knowing  nothing  of  the  exist- 
ence of  the  well  and  there  being  nothing  in 
the  appearance  of  the  board  covering  to  indi- 
cate that  there  was  a  well  there. 

In  Burnside  v.  Peterson,  43  Colo,  382,  96 
Pac.  256,  17  L.R.A.(N.S.)  76,  it  was  held  that 
a  servant  did  not  assume  the  risk  of  injury 
from  a  trapdoor  in  the  floor  which  was  with- 
out fastenings  and  was  liable  to  tip.  The 
court  said:  "It  is  said  that  the  only  risk 
that  appellee  contends  she  was  subjected  to 
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was  that  arising  from  the  absence  of  hinges 
on  the  trapdoor,  and  that  she  assumed  this 
risk.  If  appellee's  right  to  recover  depended 
upon  the  absence  of  hinges  alone,  it  might 
be  successfully  contended,  under  the  facts  dis* 
closed  by  the  evidence,  that  this  risk  was 
assumed  by  her.  The  rule  applicable  to  as- 
sumption of  risk  is  thus  stated:  'An  em- 
ployee assumes  all  the  risks  naturally  and 
reasonably  incident  to  the  service  in  which 
he  engages,  and  those  arising  from  defects 
or  imperfections  in  the  thing  about  which 
he  is  employed  that  are  open  and  obvious, 
or  that  would  have  been  known  to  him  had 
he  exercised  ordinary  diligence.* — Monarch 
Min.  etc.  Co.  v.  De  Voe,  36  Colo.  270,  273,  86 
Pac.  633,  and  cases  cited.  The  testimony  is 
to  the  effect  that,  in  the  absence  of  hinges, 
fastenings  or  bolts,  the  trapdoor  was  unsafe 
and  insecure.  The  absence  of  hinges  or  other 
fastenings  on  the  top  of  the  door  was  open 
and  obvious;  not  so,  however,  with  reference 
to  fastenings  which  might  have  been  attached 
to  the  under  side  of  the  trapdoor,  which 
would  have  made  the  same  safe  and  secure, 
or  to  the  cleats  upon  which  the  door  rested. 
The  testimony  showed  that  appellee  had  no 
occasion  to  use,  and  never  did  use,  the  trap- 
door; that  she  never  saw  the  under  side  of  it 
or  the  cleats  upon  which  it  rested.  There  is 
no  rule  which  imposes  upon  a  servant  the 
duty  of  making  an  inspection  or  examination 
for  the  purpose  of  discovering  defects  which 
are  not  open  and  obvious;  the  exercise  of  the 
ordinary  diligence  imposed  upon  an  employee 
does  not  extend  to  this  length.  If  an  inspec- 
tion of  the  underside  of  the  trapdoor,  or  of 
the  cleats  upon  which  it  rested,  was  necessary 
to  appraise  appellee  of  the  defects  in  the  door, 
its  fastenings  or  its  supports,  which  defect 
caused  the  accident,  it  is  manifest  that  the 
defect  was  not  obvious,  and  under  the  testi- 
mony was  unknown  to  appellee,  and  not  of 
such  a  character  as  to  charge  appellee  with 
notice  or  knowledge  thereof,  so  as  to  bring 
her  within  the  rule  of  assumption  of  risk." 

In  Siedentop  v.  Buse,  21  App.  Div.  592,  47 
N.  Y.  S.  809,  a  servant  who  knew  that  the 
plaster  on  the  ceiling  of  her  sleeping  room 
was  cracked,  but  who  was  assured  by  her  em- 
ployer that  there  was  no  danger,  was  held  not 
to  assume  the  risk  of  injury  from  the  falling 
of  the  plaster. 

In  Jonas  v.  Blanchard  (Ga.)  91  8.  E.  61, 
a  domestic  servant  was  held  to  have  assumed 
the  risk  of  injury  from  the  fall  of  a  water 
tank  while  assisting  the  master  in  stopping 
a  leak  in  the  pipe. 

Application  op  Fellow  Servant  Doctrine.   • 

The  earlier  cases  passing  on  the  question 
whether  a  domestic  servant  is  a  fellow  serv- 
ant  of   a   child   or   another   servant   of   the 


master,  so  as  to  preclude  a  recovery  by  tho 
domestic  servant  for  injuries  caused  by  their 
negligence  are  reviewed  in  the  note  to  Wax- 
ham  v.  Fink,  21  Ann.  Cas.  301.  In  accord 
.  with  the  cases  therein  cited  holding  the  fellow 
servant  doctrine  to  be  applicable  is  the  more 
recent  case  of  Ryan  v.  Phipps,  146  App.  Div 
642,  131  N.  Y.  S.  438,  wherein  it  was  held 
that  a  scrub  woman  could  not  recover  for  an 
injury  due  to  the  negligence  of  the  night 
watchman  whom  she  was  assisting  to  open  the 
house.  So  in  Hess  v.  Furst,  117  N.  Y.  S.  939, 
a  waitress  who  slipped  on  a  piece  of  fat  lying 
on  the  kitchen  floor  and  was  injured,  was 
held  to  be  a  fellow  servant  of  the  cook  hy 
whom  the  fat  was  dropped. 

But  in  O'Bierne  v.  Stafford,  87  Conn.  354, 
87  Atl.  743,  46  L.R.A.(N.S.)  1183,  it  ap- 
peared that  a  domestic  servant  had  an  agree> 
ment  with  her  employer  that  she  was  to  be 
taken  to  church  in  his  automobile  every  Sun- 
day. While  being  so  carried  she  was  injured 
through  the  negligence  of  the  chauffeur. 
Holding  that  she  was  entitled  to  recover  the 
court  said:  "Let  us  next  ascertain  if  Miss 
O'Bierne,  at  the  time  of  the  accident,  was  an 
employee  of  the  defendant?  She  was  his 
house  servant,  and  in  one  sense  continued  in 
his  employ  during  the  period  of  employment, 
wherever  she  might  be  and  whether  upon  her 
own  or  her  master's  business.  Her  church- 
going  cannot  be  said  to  have  been  connected 
with  that  employment.  It  was  no  part  of  her 
duty  as  a  servant  to  go  to  church.  She  was 
free  to  go  or  not,  and  to  choose  the  church 
she  would  go  to.  She  was  under  no  obli- 
gation to  ride  in  the  car;  she  was  performing 
no  service  for  him  in  so  doing.  On  the  con- 
trary, he  was  rendering  her  the  service  re- 
quired by  his  contract.  The  defendant  did  not 
pay  her  to  ride  in  his  car;  she  paid  the  de- 
fendant for  the  ride.  This  was  as  much  a 
part  consideration  for  her  services  as  the 
wages  paid  her.  On  the  way  to  and  from  the 
church  her  time  was  her  own.  She  was 
traveling  for  her  own  purposes,  and  the  right 
of  the  defendant  to  her  services  at  this  time 
was  not  'merely  dormant,  but  wholly  sus- 
pended.' As  she  was  not  engaged  in  the  de- 
fendant's work  when  she  was  injured,  she 
was  not  a  coemployee  with  McAuliffe." 

Under  Workmen'a  Compensation  Act. 

The  workmen's  compensation  acts  of  most 
of  the  American  jurisdictions  exclude  do- 
mestic servants  from  their  operation.  See 
the  note  to  Uphoff  v.  Industrial  Board,  re- 
ported ante,  this  volume,  at  page  1.  Under 
the  acts  not  so  restricted,  apparently  no  caso»t 
have  arisen  involving  injury  to  servants  of 
that  kind  except  in  England.  In  that  juris- 
diction it  has  been  held  that  a  charwoman 
working  two  days  weekly  at  a  certain  house 
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was  a  servant  within  the  act.  Dewhurst  v. 
Mather  [1908]  2  K.  B.  (Eng.)  754,  wherein 
the  Master  of  the  Rolls  said:  "But  then  it 
is  said  that  this  washerwoman  was  not  en- 
iraged  under  'a  contract  of  service'  within  s. 
13  of  the  act.  The  evidence  shows  that  she 
went  on  Friday  week  and  on  alternate  Tues- 
days regularly,  without  any  further  instruc- 
tions, and  she  went  on  other  days  of  the  week 
to  other  persons.  Under  these  circumstances 
the  learned  judge  has  found,  and  I  do  not  see 
how  he  could  have  failed  to  find,  that  there 
was  a  contract  of  service  of  a  periodical 
nature.  It  seems  to  me  to  come  exactly  with- 
in the  language  of  the  First  Schedule,  clause 
1,  Bubs-s.  2  (b),  which  contains  these  words 
relating  to  the  earnings  of  a  workman: 
'Where  the  workman  had  entered  into  con- 
current contracts  of  service  with  two  or  more 
employers,  under  which  he  worked  at  one 
time  for  one  such  employer  and  at  another 
time  for  another  such  employer,  his  average 
weekly  earnings  shall  be  computed  as  if  his 
earnings  under  all  such  contracts  were  earn> 
ings  in  the  employment  of  employer  for  whom 
he  was  working  at  the  time  of  the  accident.' 
The  act  obviously  contemplates  a  case  in 
which  the  engagement  is  not  for  the  whole 
time,  but  for  a  portion  of  time  with  one  em- 
ployer and  for  a  portion  of  time  with  an- 
other employer.  That  being  so,  it  seems  to 
me  reasonably  plain  that  this  is  not,  to  use 
the  language  of  s.  13  of  the  Act,  an  employ- 
ment of  'a  casual  nature.'  It  was  an  em- 
ployment of  a  regular  nature.  It  was  for 
definite  periods,  perfectly  well  known  to  both 
employer  and  employee."  But  in  Hill  v. 
Beprg  [1908]  2  K.  B.  (Eng.)  802,  a  window 
cleaner  employed  for  a  day  from  time  to 
time  was  held  to  be  a  casual  laborer.  See 
also  Bennie  v.  Reid  [1908]  Sc.  Ct.  Sess.  1051, 
45  Scott.  L.  Rep.  814. 

A  domestic  servant  injured  by  the  fall  of 
mortar  from  the  ceiling  of  her  sleeping  room 
sustains  an  injury  arising  out  of  and  in  the 
course  of  her  employment.  Aldridge  v. 
Merry  [1913]  2  Ir.  R.  308.  So  the  death  of 
a  domestic  servant  by  a  Are  whereby  the 
house  of  her  mistress  was  destroyed  has  been 
held  to  be  due  to  a  cause  arising  out  of  the 
employment.  Chitty  v.  Nelson,  126  L.  T.  N. 
S.  172,  2  B.  W.  C.  C.  496,  wherein  it  was 
said:  "In  the  present  case  it  will  be  con- 
ceded that,  but  for  the  fact  of  the  deceased 
being  in  the  service  of  the  respondent  at  the 
time  of  the  fire,  the  accident  by  which  she 
lost  her  life  would  not  have  happened  to  her. 
It  will  also  be  conceded  that  it  was  part  of 
her  duty  to  sleep  in  the  room  assigned  to 
her,  a  duty  which  involved  a  certain  amount 
of  risk  in  case  of  fire — a  risk  to  which  she 
was  exposed  not  only  on  account  of  the  dis- 
tance from  the  ground,  but  also  from  the  fact 
that  her  fellow  servant  was  an  elderly  wom- 


an suffering  from  bad  legs,  which  naturally 
would  enhance  the  difficulties  of  any  rapid 
escapes  for  her  and  also  for  the  deceased  if 
ahe  determined  to  stand  by  her,  as  it  is  in 
evidence  she  actually  did.  This  being  so,  I 
am  of  opinion  that  the  fact  of  sleeping  in 
this  room  and  sharing  it  with  an  elderly  and 
inactive  fellow  servant  was  part  of  a  duty 
which  the  deceased  owed  to  her  employer  and 
to  herself — a  duty  which  exposed  her  to  a 
risk  in  case  of  fire  more  than  the  usual  and 
ordinary  risk,  and  the  consequence  of  which 
proved  fatal  to  her;  and  therefore,  finding 
this  as  a  fact,  I  hold  that  the  accident  by 
which  the  deceased  lost  her  life  did  arise  both 
out  of  and  in  the  course  of  her  employment 
in  the  respondent's  service."  In  Wright  v. 
Scott,  5  B.  W.  C.  C.  431,  a  groom  thrown  by 
a  horse  which  he  was  exercising  was  held  to 
have  been  injured  in  the  course  of  his  em- 
ployment. A  like  holding  was  made  in  Bull- 
worthy  V.  Glanfield,  7  B.  W.  C.  C.  191,  as  to 
a  window  cleaner  injured  while  unnecessarily 
attempting  to  pass  from  window  to  window 
on  an  outside  ledge  instead  of  entering  the 
house  to  get  to  the  next  window. 

A  maid  whose  clothing  caught  fire  while 
she  was  drying  her  hair  has  been  held  not  to 
sustain  an  injury  arising  out  of  her  employ- 
ment, though  she  was  incidentally  tending  a 
child  at  the  time.  Clifford  v.  Joy,  43  Ir.  L. 
T.  193,  2  B.  W.  C.  C.  32.  So  a  domestic  serv- 
ant struck  with  a  ball  playfully  thrown  by 
a  fellow  servant  is  not  within  the  terms  of 
the  act,  Wilson  v.  Laing,  46  Scott.  L.  Rep. 
843,  2  B.  W.  C.  C.  118;  neither  is  a  servant 
who,  returning  to  the  house  late  at  night,  is 
injured  while  attempting  to  enter  through  a 
window,  Watson  v.  Sherwood,  127  L.  T.  N. 
S.  86,  2  B.  W.  C.  C.  462.  So  under  the 
English  doctrine  that  "street  accidents"  are 
not  within  the  act  unless  the  servant  is  by 
reason  of  the  employment  subjected  to  peril 
other  than  that  to  which  the  public  at  large 
is  subject,  it  has  been  held  that  compensation 
could  not  be  recovered  by  a  charwoman  sent 
to  post  a  letter  and  injured  by  slipping  on 
a  banana  peeling  on  the  sidewalk.  Sheldon 
V.  Xeedham  [1914]  W.  C.  A  Ins.  Rep.  (Eng.) 
274,  30  Times  L.  Rep.  690,  58  Sol.  J.  652. 
In  Craske  v.  Wigan  [1909]  2  K.  B.  635,  the 
facts  and  the  conclusion  of  the  court  thereon 
were  stated  as  follows:  "The  facts  may  be 
shortly  stated.  A  lady's  maid  was  engaged 
in  the  nursery  doing  some  work  of  her  own 
which  she  was  entitled  to  do,  and  the  doing 
of  which  did  not  prevent  her  from  being  at 
that  time  in  the  course  of  her  employment. 
It  was  a  hot  evening.  The  window  was  open, 
and  the  light  in  the  nursery  happened  to  be 
electric  light.  A  cockchafer  came  in  at  the 
window.  She  was  alarmed  at  it  and  hit  her 
own  eye  with  her  thumb,  with  very  serious 
consequences.     In  that  state  of  things  is  it 
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possible  for  us  to  say  that  this  was  an  acci- 
dent arising  not  merely  'in  the  course  of'  but 
*out  oV  the  employment?  It  seems  to  me 
that  that  was  a  risk  in  no  way  incidental  to 
the  employment  of  a  lady's  maid.  She  was 
not  placed  by  reason  of  the  employment  in  a 
position  of  any  special  danger.  The  incursion 
of  a  cockchafer  through  an  open  window  into 
a  room  where  there  is  a  light  is  a  risk  com- 
mon to  all  humanity,  and  it  is  altogether  im- 
possible to  say  that  the  alarm  caused  to  the 
applicant  by  the  flight  of  the  cockchafer,  fol- 
lowed by  her  putting  her  thumb  into  her  eye, 
was  something  which  arose  out  of  her  em- 
ployment." 


ROBINSON 

V. 

STATE. 


Florida  Supreme  Court — April  27,  1915. 


69   Fla.    521;    68    So,    649. 


Indiotment  —  Requisites  of  Cliarce  — 
Definiteness. 

Where  the  language  of  an  indictment  for 
murder  in  the  first  degree  is  clear  enough  to 
enable  the  jury  to  easily  understand  it,  and 
is  not  so  vague  as  to  mislead  the  accused 
and  embarrass  her  in  the  preparation  of 
her  defense  or  expose  her  to  substantial  dan- 
ger of  another  prosecution  for  the  same  of- 
fense, the  indictment,  if  not  otherwise  de- 
fective, should  not  be  quashed. 

[See  14  R,  C.  L.  tit.  Indictments  and  In- 
formations,  p.  171.] 

Homieide   •—  Indiotment  •—  Failure   to 
Allege  Mortal  Wound  or  Injury. 

An  indictment  for  murder  in  the  first  de- 
gree is  not  defective  for  failure  to  allege  that 
the  defendant  administered  to  the  deceased 
"a  mortal  wound"  or  "mortal  injury"  or 
"mortal  sickness,"  where  the  languaj^e  of  the 
indictment  sets  up  a  plain,  direct,  and  cer- 
tain state  of  facts  constituting  the  crime, 
from  which  the  connection  between  the  facts 
alleged  as  the  cause  of  death  and  the  death 
itself  appears. 

Indictment  —  Requisite  "Degree  of  Cer- 
tainty. 

Wliere  the  language  of  an  indictment  is 
sufficiently  certain  to  enable  an  innocent  per- 
son to  prepare  for  trial,  and  furnishes  the 
accused  with  reasonable  information  of  what 
he  is  called  upon  to  answer  by  setting  forth 
the  constituent  elements  of  the  crime  charged, 
it  cannot  be  maintained  that  the  accused  is 
not  apprised  of  the  nature  and  cause  of  the 
accusation  against  him. 

Criminal  Law  —  Trial  —  Right  of  Pri- 
vate Counsel  to  Assist  Prosecution. 

A  member  of  the  bar  privately  employed  by 
citizens    interested    in    the    suppression    of 


crime  may,  with  the  consent  of  the  state  at- 
torney and  the  court,  be  permitted  to  par- 
ticipate in  the  prosecution  of  a  criminal 
cause  in  the  circuit  courts  of  this  state,  as 
assistant  to  the  state  attorney. 
[See  note  at  end  of  this  case.] 

Homicide  —  Premeditation  —  Evidence. 

Premeditation  is  an  essential  element  of 
the  crime  of  murder.  Its  existence  may  be 
inferred  from  the  circumstances  of  the  case. 
Where  a  woman  is  charged  with  the  murder 
of  her  infant  child,  and  the  evidence  tends 
to  show  that  it  was  destroyed  immediately 
upon  its  birth,  evidence  of  the  woman's  in- 
tention or  desire  before  the  birth  of  the  child 
to  produce  an  abortion  is  admissible  as  tend- 
ing to  show  the  existence  of  a  motive  for  the 
destruction  of  the  infant  and  of  a  premeditat- 
ed design  to  destroy  it. 

Criminal  liaur  —  Revieur  —  Weiglit  of 
Evidence. 

A  verdict  will  not  be  set  aside  as  against 
the  evidence  where  there  is  evidence  to  sup- 
port it,  and  where  it  does  not  appear  that 
the  jury  were  not  governed  by  the  evidence. 

Instructions  —  Consideration  Togetlier. 

Where  an  instruction  is  considered  in  con- 
nection with  other  instructions  upon  the 
same  subject,  or  the  entire  charge,  and  is 
found  to  be  free  from  the  defects  complained 
of  in  the  assignment  of  error,  the  assign- 
ment will  fail. 

(Syllabus  by  Court.) 

Error  to  Circuit  Court,  Columbia  county: 
HoRNE,  Judge. 

Carrie  Robinson  convicted  of  murder  and 
brings  error.  The  facts  are  stated  in  the 
opinion.    Affibmed. 

J,  B.  Hodges  for  plaintiff  in  error. 
T.  F,  West  and  C,  O.  Andrews  for  defend- 
ant in  error. 

[523]  Ellis,  J. — Carrie  Robinson,  a  white 
woman,  was  indicted  for  the  murder  of  her 
infant  child,  and  was  found  guilty  of  mur- 
der in  the  first  degree  and  recommended  to 
mercy.  She  was  sentenced  to  imprisonment 
in  the  State  prison  at  hard  labor  for  the 
period  of  her  natural  life. 

A  motion  was  made  to  quash  the  indict- 
ment, which  motion  was  overruled,  and  such 
order  is  assigned  as  error.  The  motion  con- 
tains ten  grounds,  but  only  the  fifth  and  ninth 
grounds  are  argued,  the  others  being  express- 
ly abandoned.  The  fifth  ground  of  the  mo- 
tion is  as  follows:  "5.  Because  said  indict- 
ment fails  to  allege  the  manner  of  the  death 
of  the  deceased;"  and  the  ninth  ground  is 
as  follows :  "t>.  Because  said  indictment  fails 
to  show  that  deceased  received  a  mortal 
wound  or  injury  at  the  hands  of  defendant 
whereby  death  was  caused." 

The  indictment,  omitting  the  venue,  is  as  fol- 
lows:   "In  the  name  of  the  State  of  Florida. 
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Tlie  Grand  Jurors  of  the  State  of  Florida,  duly 
chosen,  empanelled  and  sworn  diligently  to 
inquire  and  true  presentment  make  in  and 
[524]  for  the  body  of  the  County  of  Colum- 
bia, upon  their  oath  present  that  Carrie  Rob- 
inson late  of  said  County,  on  the  13th  day  of 
April,  A.  D.  1914,  in  the  County  and  State 
aforesaid,  with  force  and  arms,  in  and  upon 
a  certain  child  then  recently  born  of  the  said 
Carrie  Robinson  and  not  named  of  and  from 
a  premeditated  design  to  efTect  the  death  of 
<aid  child  did  unlawfully  make  an  assault; 
and  the  said  Carrie  Robinson  of  and  from  a 
premeditated  design  to  effect  the  death  of 
the  said  child  with  the  hands  of  her,  the  said 
Carrie  Robinson,  placed  and  tightly  pressed 
around  and  upon  the  neck  of  the  said  child, 
she,  the  said  Carrie  Robinson  did  then  and 
there  unlawfully  of  and  from  a  premeditated 
design  to  effect  the  death  of  the  said  child 
give  to  the  said  child  upon  and  around  the 
neck  of  the  said  child  a  mortal  pressure, 
choking  and  strangling  the  said  child  of  and 
from  which  said  mortal  pressure,  choking  and 
strangling  the  said  child  did  then  and  there 
die;  contrary  to  the  laws  of  the  State  of 
Florida. 

Stafford   Caldwell,   State   Attorney. 


» 


It  is  contended  for  plaintiff  in  error  that 
inasmuch  as  the  indictment  does  not  allege 
that  the  defendant  administered  to  the  child 
a  "mortal  wound"  or  a  "mortal  injury"  or  a 
"mortal  sickness"  it  is  fatally  defective  and 
because  the  indictment  does  not  allege  that 
the  "pressure  was  administered  with  the 
hands  of  defendant,"  nor  how  it  was  done, 
the  indictment  is  invalid.  The  latter  point 
is  not  argued.  The  brief  for  the  plaintiflf  in 
error  containing  merely  a  suggestion  that 
the  pressure  was  not  alleged  to  have  been 
made  with  the  hands  of  the  defendant.  The 
manner  and  means  of  the  killing  is  sufficient- 
ly alleged  under  the  provisions  of  Sections 
3ft6l  and  3962  of  the  General  Statutes.  The 
nature  of  the  offense  charged  is  [525]  de- 
scribed in  such  language  as  was  sufficiently 
clear  to  enable  the  jury  easily  to  understand 
it,  and  it  was  not  so  vague,  indistinct  and 
indefinite  as  to  mislead  the  accused  and  em- 
barras3  her  in  the  preparation  of  her  defense, 
or  expose  her  to  substantial  danger  of  a  new 
prosecution  for  the  same  offense.  Indict- 
ments and  informations  should  be  upheld 
whenever  there  has  been  a  substantial  com- 
pliance with  the  law  as  announced  in  those 
sections  of  the  General  Statutes  of  Florida. 
Barber  v.  State,  52  Fla.  5,  42  So.  86;  Lewis 
V.  State,  55  Fla.  54,  45  So.  998;  Tillman  v. 
.State,  58  Fla.  113,  19  Ann.  Cas.  91,  50  So. 
075,  138  Am.  St.  Rep.  100.  The  assault  is 
alleged  to  have  been  made  by  the  defendant 
unlawfully  and  from  a  premeditated  design 
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to  effect  the  death  of  her  child;  the  manner 
of  the  assault  is  shown  to  have  been  with 
the  hands  of  the  defendant  "placed  and  tight- 
ly pressed  around  and  upon  the  neck  of  the 
said  child."  The  indictment  then  allies  that 
the  defendant  did  "then  and  there  unlawfully 
of  and  from  a  premeditated  design  to  effect 
the  death  of  the  said  child  give  to  the  said 
child  upon  and  around  the  neck  of  the  said 
child  a  mortal  pressure,"  etc.  The  manner 
and  means  of  the  assault,  and  the  intention 
with  which  it  was  made  are  clearly  shown. 
The  language  of  the  indictment  might  have 
been  made  clearer  as  counsel  for  the  plaintiff 
in  error  insists,  by  the  insertion  of  the  words 
suggested  in  his  brief;  but  the  statute  does 
not  require  the  highest  standard  of  excellence 
in  the  phraseology  of  indictments.  If  the 
language  is  clear  enough  to  enable  the  jury 
to  easily  understand  it  and  not  so  vague 
as  to  mislead  the  accused  and  embarrass  her 
in  the  preparation  of  her  defense  or  expose 
her  to  substantial  danger  of  another  prose- 
cution for  the  same  offense,  it  is  sufficient. 
Dickens  v.  State,  50  Fla.  17,  38  So.  909. 

The  contention  of  the  plaintiff  in  error 
that  the  indictment  [526]  is  fatally  defective 
because  it  does  not  allege  that  the  defendant 
administered  to  the  child  a  '^mortal  wound" 
or  a  "mortal  injury"  or  a  "mortal  sickness'' 
is  not  well  founded.  In  the  case  of  Brown  v. 
State,  18  Fla.  472,  Judge  Randall,  then  Chief 
Justice  of  this  court,  announced  as  his  view 
of  the  question  that  "In  addition  to  requiring 
the  statement  of  the  cause  and  the  manner 
of  the  death,  the  further  statement  that  the 
wound  was  'mortal'  has  no  authority  in  the 
logic  of  the  law.  The  practice  has  conformed 
to  the  forms  prescribed  by  an  ancient  court 
and  been  perpetuated  by  the  compilers  of 
form  books  and  precedents:  and  in  my  judg- 
ment the  use  of  the  words  'mortal  wounds* 
in  an  indictment  for  murder  bv  felonious 
wounding  are  unnecessary  and  superfluous, 
where  the  indictment  alleges  a  wounding 
which  produces  death  and  precludes  the  sug- 
gestion that  the  death  was  caused  by  any 
other  means."  In  Keech  v.  State,  15  Fla. 
591,  it  was  held  that  where  the  wound  in- 
flicted was  an  incised  wound  its  dimensions 
should  be  given  and  that  the  part  of  the 
body  in  which  the  deceased  waa  wounded 
should  be  particularly  stated.  But  the  views 
as  announced  in  the  Keech  Case  on  this  sub- 
ject have  been  abandoned.  See  Hodge  v. 
State,  26  Fla.  11,  7  So.  593;  Walker  v.  State, 
34  Fla.  167,  16  So.  80,  43  Am.  St.  Rep.  186; 
Roberson  v.  State,  42  Fla.  223,  28  So.  424. 
The  views  expressed  by  Judge  Randall  have 
not  been  repudiated  by  this  court.  The  case 
cited  by  counsel  for  plaintiff  in  error  do  not 
sustain  his  position  that  the  indictment 
should  allege  that  the  wound  inflicted  was 
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mortal.  Although  in  the  cases  cited  the  in- 
dictment alleged  the  wounds  to  have  been 
mortal,  in  neither  case  was  the  point  raised, 
and  the  indictments  were  held  to  be  valid 
or  invalid  for  other  and  different  reasons. 
In  the  case  at  bar  there  was  no  incised 
wound.  Death  was  alleged  to  have  been  pro- 
duced by  a  "pressure  [527]  upon  and  around 
the  neck."  The  pressure  was  alleged  to  be 
''a  mortal  pressure"  choking  and  strangling 
the  child,  "of  and  from  which  said  mortal 
pressure  choking  and  strangling  the  said 
child  did  then  and  there  die."  What  better 
allegation  could  be  made  than  the  choking 
and  strangling  were  mortal?  What  more  is 
necessary  to  apprise  the  defendant  of  the 
nature  and  cause  of  the  accusation  against 
her  than  a  plain,  direct  and  certain  state- 
ment of  the  facts  constituting  the  crime  from 
which  the  connection  between  the  facts  al- 
leged as  the  cause  of  death  and  the  death 
itself  appears?  See  21  Cyc.  847.  The  indict- 
ment shows  the  adequacy  of  the  means  em- 
ployed to  produce  death,  because  it  is  dis- 
tinctly averred  that  the  child  died  of  the 
choking  and  strangling,  produced  by  the  pres- 
sure of  the  defendant's  hands  on  the  neck  of 
the  deceased,  which  pressure  is  alleged  to 
have  been  mortal.  1  Stark  Crim.  Pleading 
93;  Lane  v.  State,  161  Ind.  511,  51  N.  £. 
1066;  State  v.  Noblett,  47  N.  C.  418. 

The  second  assignment  of  error  is  as  fol- 
lows: "That  the  court  erred  in  overruling 
and  denying  the  defendant's  demand  for  the 
nature  and  cause  of  the  accusation  attempted 
to  be  made  against  her."  The  motion  to 
quash  the  indictment  contained  a  ground 
based  upon  the  same  right  of  the  defendant; 
that  she  should  be  informed  of  the  nature  of 
the  "charge  and  accusation  against  her,"  or 
as  the  constituticm  provides:  "to  demand 
the  nature  and  cause  of  the  accusation 
against"  her.  When  the  motion  to  quash  the 
indictment  was  overruled  the  defendant  be- 
low, by  her  attorney,  presented  her  demand 
as  stated,  which  was  "overruled  and  denied." 
This  provision  in  the  constitution  was  based 
upon  the  presumption  of  innocence,  and  re- 
quires such  certainty  in  indictments  and  in- 
formations as  will  enable  an  innocent  person 
to  prepare  [528]  for  trial,  that  will  furnish 
the  accused  with  reasonable  information  of 
what  he  is  called  upon  to  answer  by  setting 
forth  the  constituent  elements  of  the  offence 
or  crime  with  which  he  is  charged.  This 
provision  requires  that  the  accusation  shall 
set  forth  with  reasonable  certainty  a  charge 
of  the  crime  for  which  the  prisoner  is  to  be 
tried.  The  object  of  the  provision  being  to 
protect  the  innocent,  not  to  shield  the  guilty. 
The  indictment  being  duly  presented  in  court, 
upon  being  arraigned  the  prisoner  has  the 
right  to  have  it  read  to  him;   thus  he  is 


advised  of,  and  has  the  nature  and  cause  of 
the  accusation  against  him.  See  Noles  v. 
State,  24  Ala.  672;  Conner  v.  Com.  13  Bush 
(Ky.)  714;  State  v.  Verrill,  64  Me.  408; 
State  V.  Learned,  47  Me.  426;  Xewcomb  v. 
State,  37  Miss.  383;  Norris  v.  State,  33  Miss. 
373;  Com.  v.  Phillips,  16  Pick.  (Mass.)  211; 
Com.  V.  Robertson,  162  Mass.  90,  38  N.  £. 
25;  State  v.  Doran,  99  Me.  329,  59  Atl.  440, 
105  Am.  St.  Rep.  278;  Moline  v.  States  67 
Neb.  164,  93  N.  W.  228.  The  indictment  was 
sufficient  in  its  allegations  to  apprise  the  de- 
fendant of  the  nature  and  cause  of  the  accu- 
sation against  her.  She  moved  the  court  by 
her  counsel  to  quash  the  indictment^  and  die 
was  then  arraigned  and  pleaded  not  guilty-. 
It  appears  that  in  this  particular  her  con- 
stitutional rights  were  fully  secured  to  her. 
The  record  disclosed  the  following  situation : 
After  the  defendant  had  been  arraigned  and 
pleaded  not  guilty  to  the  indictment  and  the 
jury  sworn  to  try  the  issue  joined,  it  appeared 
that  the  State  Attorney  "was  being  assisted 
in  the  trial  of  said  cause  by  Mr.  F.  P.  Cone, 
an  attorney  at  law,"  the  defendant,  by  her 
counsel,  moved  the  court  "that  the  statute 
relating  to  the  employment  of  private  coun- 
sel be  complied  with ;  that  the  State  Attorne}^ 
make  [529]  an  application  to  the  court,  show- 
ing the  necessity  of  the  employment  of  pri- 
vate counsel  by  him,  and  if  the  counsel  is 
employed  by  private  parties,  that  the  inter- 
est of  those  parties  who  employed  private 
counsel  be  disclosed  to  the  court  and  to  the 
defendant,  in  order  that  it  may  be  shown 
whether  or  not  those  parties  have  such  an 
interest  as  entitles  them  to  prosecute  crime 
in  this  court."  In  this  motion  the  defendant 
asserted  that  it  was  her  right  in  the  trial 
of  this  cause,  that  the  State  should  be  repre- 
sented only  by  the  public  prosecutor,  the 
State  Attorney,  unless  it  was  made  to  appear 
that  the  State's  business  rendered  it  neces- 
sary for  the  State  Attorney  to  procure  the 
assistance  of  a  member  of  the  bar  to  be  com- 
pensated by  the  State  Attorney  or  by  private 
parties  having  "such  an  interest  as  entitles 
them  to  prosecute  crime  in  this  court."  The 
record  discloses  tliat  the  State  Attorney  made 
the  following  statement  to  the  court:  "State 
Attorney.  In  my  place  as  counsel  I  will 
state  that  Mr.  Cone  is  not  employed  by  any 
private  interest;  he  is  employed  by  parties 
who  are  interested  in  this  case,  but  he  is  not 
employed  by  any  one  who  is  interested  by 
personal  motives  any  more  than  they  are 
interested  in  the  efforts  of  the  State  Attor- 
ney. The  case  however  is  under  my  direction 
and  control  as  State  Attorney.  I  propose  to 
be  present  and  prosecute  the  case  with  Mr. 
Cone's  help,  und  I  have  no  objection  to  his 
being  sworn.  I  will  ask  the  court  to  sw^ear 
Mr.  Cone  as  Assistant  State  Attorney  during 


ROBINSON 

69   Flu. 

the  trial.*'  The  ecmrt  denied  the  defendant's 
motion  and  decided  that  ''Mr.  Cone  might  be 
sworn  as  an  assistant  to  the  State  Attorney 
for  the  prosecution  of  this  case.''  To  this 
ruling  of  the  court  the  defendant  by  her 
counsel  excepted  and  the  ruling  forms  the 
basis  of  the  third  assignment  of  error.  The 
defendant  by  her  counsel  then  interposed  the 
following  objection:  **We  object  to  Mr.  Cone 
being  sworn  as  assistant  [530]  State  Attor- 
ney, because  it  is  not  represented  by  the 
State  Attorney  that  the  amount  of  the  State's 
business  at  this  term  of  court  warrants  the 
securing  by  him  of  private  counsel  to  assist 
him  in  the  prosecution  of  this  case;  and  fur- 
ther it  is  not  shown  that  if  employed  by 
private  parties,  what  those  parties'  interest 
in  this  case  may  be."  The  State  Attorney 
then  replied  as  follows:  "The  State  Attor- 
ney represents  to  the  court  as  an  officer  of 
this  court  and  as  State  Attorney  that  Mr. 
Cone  is  not  employed  by  any  private  party 
interested  in  this  case  from  any  personal 
motive;  that  Mr.  Cone  is  employed  by  a  pro- 
portion of  the  citizens  of  Columbia  County 
acting  as  a  citizenship  interested  in  the  sup- 
pression of  crime  and  not  from  any  party 
or  parties  interested  in  the  prosecution  of 
the  defendant  from  motives  of  revenge,  hatred 
or  any  other  personal  motive  directly  con- 
nected with  the  death  of  the  person  alleged 
to  have  been  killed.  The  State  further  repre- 
Bents  to  the  court  that  by  reason  of  the  vol- 
ume of  business  transacted  and  to  be  trans- 
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acted  at  this  term  of  court,  by  reason  of  the 
congested  e<»dition  of  the  docket,  by  reason 
of  the  number  of  causes  to  be  tried  and  to 
have  been  tried,  the  time  that  the  present 
State  Attorney  was  required  with  the  Grand 
Jury  a  number  of  cases  at  this  term,  for 
which  indictments  were  returned  at  the  last 
term  of  the  court  while  the  State  Attorney 
of  another  Circuit  was  representing  the  State 
in  this  county,  with  which  cases  the  regular 
State  Attorney  only  had  an  opportunity  to 
become  familiar  at  this  term  of  court,  that 
it  is  advisable  that  the  State  Attornev  have 
an  assistant  in  this  case,  and  for  that  reason 
he  requests  that  Mr.  F.  P.  Cone  be  sworn  as 
Assistant  State  Attorney." 

The  defendant's  objection  was  overruled  by 
the  court,  to  which  ruling  the  defendant  ex- 
cepted by  her  counsel,  [531]  and  makes  it 
the  basis  of  the  fourth  assignment  of  error. 
Mr.  Cone  ''was  then  sworn  bv  the  court  as 
an  Assistant  State  Attorney  in  the  prosecu- 
tion of  this  case."  The  defendant  interposed 
the  following  objection:  ''Defendant  objects 
to  the  participation  of  Mr.  Cone  as  Assistant 
State's  Attorney  in  this  case,  because  the 
statement  of  the  State  Attornev  shows  that 
Mr.  Cone  has  not  been  paid  by  himself,  the 
State  Attorney,  as  required  by  law,  but  that 
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he  has  been  paid  by  private  citizens  of  this 
county  and  their  interest  has  not  been  shown 
in  the  record  here."  This  objection  was  over- 
ruled, and  forms  the  basis  of  the  fifth  assign- 
ment of  error. 

By  these  objections  the  defendant  by  her 
counsel  presented  fully  the  question,  whether 
in  this  jurisdiction  a  member  of  the  bar, 
privately  employed,  by  "citizens  interested  in 
the  suppression  of  crime,"  may  with  the  con- 
sent of  the  State  Attorney  and  the  court  be 
permitted  to  participate  in  the  prosecution 
of  a  criminal  cause,  as  Assistant  to  the  State 
Attorney. 

Tliis  question  is  not  answered  by  Section 
1791  General  Statutes  of  Florida,  1906,  which 
is  as  follows:  "The  State  Attorney,  by  and 
with  the  consent  of  court,  may  procure  the 
assistance  of  any  member  of  the  bar  when 
the  amount  of  the  State  business  renders  it 
necessary,  either  in  the  grand  jury  room  to 
advise  them  upon  legal  points  and  framing 
indictments,  or  in  court  to  prosecute  crimi- 
nals. But  such  assistant  shall  not  be  author- 
ized to  sign  any  indictments  or  administer 
any  oaths,  or  to  perform  any  other  duty  ex- 
cept the  giving  of  legal  advice,  drawing  up 
of  indictments,  and  the  prosecuting  of  crimi- 
nals in  open  court.  His  compensation  shall 
be  paid  by  the  State  Attorney  and  not  by 
the  State." 

[532]  In  that  statute  the  Legislature  has 
recognized  the  policy  of  the  employment  by 
the  State  Attorney  by  and  with  the  consent 
of  the  court,  of  assistance  when  the  amount 
of  the  State's  business  renders  it  necessary. 
In  such  case  the  duties  of  the  Assistant  are 
defined  by  the  Statute.  Miller  v.  State,  42 
Fla.  266,  28  So.  208.  The  Statutes  of  this 
State  make  it  the  duty  of  the  State  Attor- 
neys to  appear  in  the  Circuit  Courts  within 
their  judicial  circuits  and  prosecute  or  de- 
fend  on  behalf  of  the  State  all  suits,  applica- 
tions or  motions,  civil  or  criminal,  in  which 
the  State  is  a  party,  to  attend  the  grand  jury 
for  the  purpose  of  examining  witnesses  in 
their  presence,  or  giving  legal  advice  in  any 
matter  before  them,  to  summon  all  witnesses 
required  on  behalf  of  the  State,  etc.  Gen. 
Stats,  of  1906,  sections  1779-1781.  And  to 
assist  the  Attorney  General  in  the.  .prepara- 
tion and  presentation  of  all  appeals  to  the 
Supreme  Court  from  the  Circuit  Court  of 
their  respective  Circuits  of  all  cases  civil  or 
criminal  in  which  the  State  is  a  party.  They 
may  also  be  required  by  the  Governor  to 
exchange  Circuits  when  he  thinks  that  the 
ends  of  justice  require  it,  or  the  State  Attor- 
ney may  be  assigned  to  discharge  the  duties 
of  State  Attorney  in  any  Circuit  of  the  State 
at  any  regular  or  special  term  of  the  Circuit 
Court.  They  are  also  required  to  represent 
the  State  in  all  cases  of  habeas  corpus  aris- 
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ing  in  their  respective  Circuits,  and  to  repre- 
sent the  State  either  in  person  or  by  assist- 
ant, in  cases  of  preliminary  trials  of  persons 
charged  with  capital  offenses,  in  all  cases 
where  the  Committing  Magistrates  give  them 
timely  notice  as  required  by  the  statute,  ex- 
cept in  such  counties  where  Criminal  Courts 
of  Record  or  County  Courts  may  be  estab- 
lished.   Chap.  6399  Laws  of  Fla.  1905. 

Our  view  ia  that  these  statutes,  Chapter 
5309  Act  of  [533]  1905,  and  Sections  1779- 
1781  Gen.  Stats,  of  1906,  do  not  give  to  the 
State  Attorney  the  exclusive  duty  to  conduct 
and  manage  criminal  prosecutions,  nor  as 
declarative  of  a  public  policy  against  the  em- 
ployment by  private  persons,  of  an  attorney 
to  conduct  or  assist  in  the  prosecution  of 
criminal  cases,  as  has  been  held  by  the  Su- 
preme Courts  of  Massachusetts,  Michigan  and 
Wisconsin. 

In  Thalheim  v.  State,  38  Fla.  169,  20  So. 
938,  the  court  said  that  it  found  the  over- 
whelming weight  of  authority  in  favor  of  the 
practice  of  allowing  attorneys  employed  or 
paid  by  private  parties  to  assist  the  State 
Attorney  in  the  prosecution  of  persons 
charged  w^ith  crime.  It  is  proper,  said  the 
court,  "For  the  State  Attorney  when  there 
ib  no  express  statutory  prohibition,  to  obtain, 
with  the  consent  of  the  court,  the  assistance 
of  other  counsel,  and  other  members  of  the 
bar  are  not  incompetent  to  be  engaged  for 
such  assistance  and  taking  part  in  the  trial 
by  reason  of  being  retained  and  compensated 
by  the  prosecuting  witness,  the  party  injured 
by  the  crime,  or  other  private  interests" 
The  only  point  of  difference  between  the  case 
at  bar  and  the  Thalheim  Case  is,  that  in 
the  latter  case  the  private  counsel  were  em- 
ployed by  the  people  whose  property  was 
alleged  to  have  been  embezzled,  who  had  a 
close,  direct  or  concrete  interest  it  may  be 
said  in  the  prosecution,  while  in  the  case  at 
bar  the  private  counsel  was  employed  by  peo- 
ple whose  interest  in  the  prosecution  was 
abstract,  it  was  the  interest  of  citizens  in 
the  suppression  of  crime.  In  this  they  were 
further  removed  from  the  personal  hatred 
and  desire  for  revenge  than  might  be  those 
whose  property  was  taken  or  relatives  slain 
or  outraged.  But  the  Thalheim  case  seems 
not  to  have  been  decided  upon  the  theory 
that  persons  whose  property  has  been  taken 
or  relatives  slain  or  outraged,  [534]  have 
peculiar  right  to  employ  private  counsel  to 
assist  the  State  Attorney  in  the  prosecution 
of  the  wrong  done.  The  court  quoted  at 
length  from  Supreme  Court  of  North  Dakota 
in  the  case  of  State  v.  Kent,  4  N.  D.  577, 
62  N.  W.  631,  27  L.R.A.  686,  in  which  State 
at  the  time  of  the  trial  of  the  cause,  the 
statute  made  it  the  duty  of  the  State  Attor- 
ney for  the  county  to  "prosecute  all  criminal 


offenses  triable  in  that  county."  The  court 
said:  "We  are  unable  to  discover  in  the 
statute  any  other  policy  than  that  of  trans- 
ferring the  control  of  criminal  prosecutions 
from  private  to  public  hands." 

It  has  been  the  practice  in  this  State  for 
many  years  for  counsel  employed  by  persons 
desirous  of  a  conviction  in  a  criminal  cause 
to  assist  the  prosecuting  attorney  in  the  con- 
duct of  the  prosecution.  Public  justice  some- 
times requires  it.  A  community  does  not 
surrender  its  interests  in  the  prosecution  of 
criminals  simply  because  a  prosecuting  officer 
is  charged  with  the  duty  of  conducting  the 
prosecution  of  all  criminal  cases.  When  as- 
sistance is  offered  to  the  State  Attorney,  it 
may  not  be  rendered  without  his  consent  and 
that  of  the  court  whose  duty  it  is  at  all 
times  to  see  that  the  defendant  obtains  a 
fair  and  impartial  trial.  The  State  Attorney 
is  required  to  be  present  at  the  trial,  re- 
maining at  all  stages  of  the  case  in  control 
of  the  prosecution.  It  is  his  duty  as  well 
as  that  of  the  court  to  see  that  the  prosecu- 
tion "does  not  degenerate  into  a  private  per- 
secution, and  that  the  administration  of  the 
criminal  law  is  not  made  a  vehicle  of  oppres- 
sion for  the  gratification  of  private  malice, 
or  the  accomplishment  of  private  gain  or  ad- 
vantage." As  was  said  in  the  case  of  State 
V.  O'Brien,  35  Mont.  482,  10  Ann.  Cas.  1006, 
90  Pac.  514:  "The  defendant  is  entitled  to 
a  fair  and  impartial  trial,  but  nothing  more. 
Special  counsel  are  subject  to  the  same  con- 
trol by  [535]  the  court  as  the  public  prose- 
cutor, and  so  long  as  they  are  not  guilty  of 
conduct  prejudicial  to  the  defendant  the  lat- 
ter has  no  right  to  complain." 

At  Common  Law  criminal  prosecutions 
were  generally  carried  on  by  individuals  in- 
terested in  the  punishment  of  the  accused 
and  not  by  the  public.  But  our  system  doei» 
not  exclude  counsel  for  interested  persons, 
whether  their  interest  be  concrete  or  abstract, 
from  all  participation  in  the  prosecution. 
We  do  not  apprehend  the  danger  which  coun- 
sel fears  from  such  practice.  Private  counsel 
cannot  initiate  the  proceedings  or  conduct 
them.  The  Legislature  has  taken  the  control 
of  criminal  prosecutions  in  the  Circuit,  Coun- 
ty and  Criminal  Courts  of  Record  out  of 
private  hands  and  placed  it  in  the  hands  of 
public  officials  chosen  for  that  purpose,  but 
there  is  nothing  in  the  statute  to  warrant 
the  conclusion  that  counsel  employed  by  in- 
terested persons  may  not  assist  the  public 
prosecutor  in  the  prosecution  of  a  criminal 
case  with  the  latter's  consent  and  that  of  tho 
court.  See  State  v.  Kent,  4  N.  D.  677,  62 
N.  W.  631,  27  L.R.A.  686;  Keyes  v.  State, 
122  Ind.  527,  23  N.  B.  1097;  State  v.  Wilson, 
24  Kan.  189,  36  Am.  Rep.  267;  State  v.  Fitz- 
gerald, 49  la.  260,  31  Am.  Rep.  148;   SUte 


ROBINSON 

69  Fla. 

V.  Helm,  92  la.  540,  61  N.  W.  246;  People  v. 
Powell,  87  Cal.  348,  26  Pac.  481,  11  L.R.A. 
7.5;  State  v.  Wells,  54  Kan.  161,  37  Pac. 
1005;  Sttde  v.  Bartlett,  55  Me.  200;  State 
V.  Bartlett,  105  Me.  212,  74  Atl.  18,  134  Am. 
St.  Rep.  542,  24  L.R.A.(N.S.)  664;  Hayner 
V.  People,  213  111.  142,  72  N.  E.  792;  Shular 
V.  State,  106  Ind.  289,  4  N.  E.  870,  55  Am. 
Rep.  211;  Jackson  v.  Com.  96  Va.  107,  30 
S.  E.  452;  Com.  v.  Eisenhower,  181  Pa.  St. 
470,  37  Atl.  521,  59  Am.  St.  Rep.  670;  State 
V.  Rue,  72  Minn.  296,  75  N.  W.  235.  The 
Nebraska  Supreme  Court  held  the  same  way. 
Polin  V.  State,  14  Neb.  540,  16  N.  W.  898; 
[536]  Bradshaw  v.  State,  17  Neb.  147,  22 
N.  W.  36 1»  and  other  cases.  But  by  a  divided 
court  in  the  case  of  McKay  v.  State,  90  Neb. 
63,  Ann.  Cas.  1913B  1034,  132  N.  W.  741, 
39  L.R.A.(N.S.)  714,  decided  in  1911  under 
a  recent  statute  prescribing  the  duties  of 
County  Attorneys,  receded  from  its  former 
holding.  See  also  State  v.  Orrick,  106  Mo. 
Ill,  17  S.  W.  176,  329.  There  is  nothing  in 
the  record  to  show  that  Mr.  Cone  conducted 
himself  in  any  manner  unbecoming  an  officer 
of  the  court,  nor  that  the  defendant  suffered 
any  injustice  from  his  connection  with  the 
case.  We  think  the  assignments  numbered 
3,  4  and  5  are  not  sustained. 

The  sixth  and  seventh  assignments  of  error 
rest  upon  the  action  of  the  court  in  over- 
ruling defendant's  objection  to  certain  ques- 
tions propounded  to  witnesses.  The  ques- 
tions were  in  substance  the  same  to  each 
witness,  and  their  answers  similar.  The  as- 
signments are  discussed  together  and  will  be 
considered  together.  The  question  first  com- 
plained of  was  as  follows:  By  the  State's 
Counsel  to  Thomas  George,  a  witness  for  the 
State.  "I  will  ask  vou  if  within  a  short 
length  of  time  prior  to  last  April,  that  is 
April,  1914,  you  heard  any  conversation  by 
and  between  the  defendant  and  anv  other 
person  with  reference  to  the  doing  away  of 
an  unborn  infant?"  The  objection  made  was, 
'That  the  question  is  leading;  that  it  is  not 
shown  what  length  of  time  before  the  alleged 
date  of  the  homicide;  and  upon  the  further 
ground  that  it  seeks  testimony  relative  to 
the  crime  of  abortion,  and  not  the  crime  of 
murder."  The  questions  to  Elsie  McNish 
were  as  follows:  "Q.  Have  you  ever  had 
any  talk  before  April  this  last  gone  April, 
with  the  defendant,  Mrs.  Robinson,  about 
doing  away  with  an  unborn  child?  A.  Yes, 
sir.  Counsel  for  defendant.  We  object  to 
the  question,  because  it  is  not  shown  how 
long  before  the  commission  of  the  crime  laid 
in  the  indictment;  because  it  is  leading,  and 
because  [537]  it  tends  to  show  that  the  evi- 
dence sought  out  of  this  witness  is  relative 
to  the  crime  of  abortion,  which  is  an  indict- 
able offense  under  our  law,  and  the  person 
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mentioned  was  not  in  being  at  the  time  that 
the  witness  is  testifying  about.  By  the 
Court:  The  question  is  too  broad.  State 
Attorney:  It  is  a  preliminary  question  only. 
Q.  State  whether  or  not  during  the  latter 
part  of  last  year,  1913,  or  the  early  part  of 
this  year,  1914,  you  had  any  talk  witli  the 
defendant,  Mrs.  Robinson,  about  getting  rid 
of  an  unborn  child?  Counsel  for  defendant: 
We  object  to  the  question  because  it  is  lead- 
ing; we  object  upon  the  ground  that  the 
party  defendant  is  charged  with  murdering 
was  not  in  being  at  that  time,  and  it  is  rela- 
tive to  the  crime  of  abortion  and  not  mur- 
der. The  court  overruled  the  objection,  to 
which  ruling  the  defendant,  by  her  counsel, 
duly  excepts."  These  questions  as  the  replies 
to  them  show,  were  intended  to  elicit  infor- 
mation as  to  the  fact  of  the  pregnancy  of  the 
defendant  at  the  time  inquired  about,  and 
the  defendant's  desire  to  conceal  the  birth 
of  the  child.  Premeditation  is  an  essential 
element  of  the  crime  of  murder,  and  may  be 
inferred  from  the  circumstances  of  the  case. 
Hicks  V.  State,  25  Fla.  535,  6  So.  441 ;  Lovett 
v.  State,  30  Fla.  142,  11  So.  550,  17  L.R.A. 
705;  Keigans  v.  State,  52  Fla.  57,  41  So. 
886;  Barnhill  v.  State,  56  Fla.  16,  48  So. 
251.  It  was  proper  for  the  State  to  show  by 
evidence  that  prior  to  the  birth  of  the 
child  the  defendant  meditated  its  destruction. 
Though  if  the  foetus  had  been  destroyed  pur- 
suant to  her  design  to  produce  an  abortion, 
it  would  not  have  been  murder,  yet  the  state 
of  her  mind  concerning  the  unborn  child 
would  tend  to  throw  light  upon  the  question 
whether  after  the  act  of  parturition  it  had 
been  destroyed  by  her  and  the  reaaon  which 
operated  in  her  mind  for  its  destruction.  See 
Wallace  v.  State,  7  Tex.  App.  570,  and  Har- 
ris ▼.  [538]  State,  28  Tex.  App.  308,  12  S. 
W.  1102,  19  Am.  St.  Rep.  837. 

A  motion  for  a  new  trial  was  made  and 
overruled,  and  forms  the  basis  of  the  eighth 
assignment  of  error.  The  first  two  grounds 
of  the  motion  attack  the  sufficiency  of  the 
evidence  to  support  th«  verdict. 

The  evidence  is  conflicting.  The  State's 
case  rested  upon  the  testimony  of  the  witness 
Bertha  Scott,  with  such  corroborating  cir- 
cumstances as  were  testified  to  by  the  hus- 
band of  this  negress,  Dave  Scott,  and  other 
witnesses  who  testified  as  to  the  pregnancy 
of  the  defendant.  Assuming  that  the  facts 
sworn  to  by  these  witnesses  were  true,  there 
is  sufficient  evidence  to  support  the  verdict, 
and  it  was  the  jury's  province  to  determine 
the  credibility  of  the  witnesses  and  the. weight 
of  the  evidence. 

This  court  has  held  in  a  long  line  of  deci- 
sions that  where  there  is  any  evidence  to 
support  the  verdict,  it  will  not  be  set  aside 
as  against  the  evidence,  where  it  does  not 
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appear  that  the  jury  were  not  governed  by 
it.  Adams  v.  State,  56  Fla.  1,  48  So.  219; 
Barnhill  v.  State,  56  Fla.  16,  48  So.  251; 
Kent  V.  State,  53  Fla.  51,  43  So.  773;  Lind- 
sey  V.  State,  53  Fla.  56,  43  So.  87 ;  Williams 
v.^  State,  45  Fla.  128,  34  So.  279;  Logan  v. 
State,  58  Fla.  72,  50  So.  536. 

The  fifth,  sixth  and  seventh  grounds  of  the 
motion  attack  certain  charges  of  the  court 
numbered  three,  five  and  twelve.  The  assign- 
ment of  error,  however,  so  far  as  it  involves 
the  last  numbered  charge,  is  abandoned.  • 

The  third  and  fifth  instructions  were  as 
follows : 

"3.  The  unlawful  killing  of  a  human  being 
when  perpetrated  from  and  with  a  premedi- 
tated design  to  effect  the  death  of  the  person 
killed  is  murder  in  the  first  degree,  [539] 
upon  the  birth  of  a  living  child,  that  is  one 
that  breathes  and  lives  after  its  birth,  it 
becomes  and  is  a  human  being  within  the 
meaning  of  the  law  of  murder  and  it's  as 
much  a  crime  to  kill  a  person  that  has  just 
begun  to  live  as  to  kill  one  that  has  lived 
for  many  years.'* 

''5.  If  you  believe  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  the 
defendant  was  with  child  and  that  on  April 
13th,  1914,  or  at  any  other  time  prior  to  the 
finding  of  the  indictment  she  was  delivered 
of,  and  gave  birth  to  a  child  and  that  such 
child  was  born  and  that  it  lived  for  some 
period  of  time,  no  matter  how  short,  and 
that  the  defendant  in  this  County  and  State 
by  and  with  her  hands  by  a  choking,  strang- 
ling and  pressure  killed  the  child  from  and 
with  a  premeditated  design  to  effect  the  death 
of  said  child,  and  that  from  and  as  a  result 
of  such  choking,  strangling  and  pressure  the 
child  died  and  not  otherwise,  then  you  should 
find  the  defendant  guilty  of  murder  in  the 
first  degree." 

We  find  no  error  in  either  instruction,  and 
when  read  together  they  are  completely  re- 
lieved from  the  criticism  made  by  the  counsel 
for  plaintiff  in  error  upon  each.  No  undue 
importance  was  given  in  these  instructions 
to  any  particular  feature  of  the  alleged 
crime,  nor  was  the  testimony  of  any  particu- 
lar witness  singled  out  and  given  undue 
prominence.  The  entire  charge  bearing  upon 
the  subject  should  be  considered  in  determin- 
ing whether  there  is  error.  Hallbeck  v. 
State,  57  Fla.  15,  49  So.  363;  Lewis  v.  State, 
55  Fla.  54,  45  So.  998;  Davis  v.  SUte,  64 
Fla.  34,  44  So.  767. 

The  judgment  of  the  court  below  is  af- 
firmed. 

Taylor,  C.J.,  and  Shackleford,  Cockrell 
and  Whitfield,  JJ.,  concur. 

[540]  On  Petition  fob  Rbhbabino. 

Ellis,  J. — The  plaintiff  in  error  filed  a 
petition  for  rehearing  on   the  ground  that 


the  court  "omitted  to  consider  the  fact  that 
said  indictment  fails  to  allege  that  a  mortal 
wound,  or  any  wound  whatever,  was  admin- 
istered to  the  deceased  bv  the  defendant." 
and  that  the  allegations  of  the  indictment  do 
not  ^'preclude  the  suggestion  that  the  death 
was  caused  by  any  other  means"  than  by  & 
"mortal  pressure,  choking  and  strangling." 

The  indictment  does  not  allege  that  a 
wound  was  inflicted  upon  the  child  who  was 
killed,  but  alleges  that  the  defendant  gave 
"to  the  said  child  upon  and  around  the  neck 
of  said  child  a  mortal  pressure,  choking  and 
strangling  the  said  child  of  and  from  which 
said  mortal  pressure,  choking  and  strangling 
the  said  child  did  then  and  there  die,"  etc. 
The  court  said  in  its  opinion  that  the  indict- 
ment showed  the  adequacy  of  the  means  em- 
ployed to  produce  death.  That  the  indict- 
ment contained  a  plain,  direct  and  certain 
statement  of  the  facts  constituting  the  crime 
from  which  the  "connection  between  the  facts 
alleged  as  the  cause  ol  death  and  the  death 
itself  appears."  If  it  appears  from  the  alle- 
gations of  the  indictment  that  the  facta 
therein  all^^  produced  the  death,  the  sug- 
gestion that  death  might  have  been  caused 
by  other  means  is  necessarily  precluded. 

The  court  did  not  omit  the  consideration 
of  the  questions  referred  to  in  the  petition 
as  the  opinion  shows.  The  petition  is  there- 
fore denied. 

All  concur. 


NOTE. 

Right  of  PrlTate  Connsel  to  Assist 
Proseeatioa  in  Criminal  Case. 

Hie  purpose  of  this  note  is  to  review  the 
recent  cases  discussing  the  right  of  private 
counsel  to  assist  the  prosecution  in  a  crimi- 
nal case.  The  earlier  cases  are  collated  in 
the  note  to  Territory  v.  Chong  Chak  Lai, 
Ann.  Cas.  1912B  657. 

The  general  rule  is  that  private  counsel 
may  be  permitted  to  assist  in  the  prosecution 
of  criminal  cases.  The  rule  has  been  applied 
to  private  counsel  employed  by  the  complain- 
ing witness  or  by  associations  for  the  sup- 
pression of  vice  or  even  in  some  cases  when 
the  prosecuting  attorney  himself  has  appoint- 
ed private  counsel  to  assist  him.  Clinton  v. 
State,  58  Fla.  23,  50  So.  580;  Lindsay  v. 
State,  138  Ga.  818,  76  S.  E.  369;  Territory 
V.  Kobello,  20  Hawaii  7;  Territory  v.  Soga, 
20  Hawaii  71;  State  v.  Petrich,  122  La.  127. 
47  So.  438;  State  v.  Britton,  131  La.  877.  60 
So.  370 ;  Peterson  v.  Koochiching  County,  133 
Minn.  343,  158  N.  W.  605;  People  v.  San- 
ducci,  195  N.  Y.  361,  88  N.  E.  385;  McClintic 
V.  Cavender,  75  W.  Va.  800,  83  S.  E.  78; 
Rex.  V.  Gilmore,  6  Ont.  L.  Rep.  286,  7  Can. 
Crink  Cas.  219;  Rex  v.  Jun  Goon,  33  West. 
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L.  Rep.  (British  Columbia)  761,  10  West. 
W.  Rep.  24.    And  see  the  reported  case. 

In  Territory  v.  Robello,  20  Hawaii  7,  it 
was  held  that  unless  otherwise  directed  by 
the  attorney  general,  a  county  attorney  or 
his  deputy  could  permit  private  counsel  to 
assist  in  trying  a  criminal  case. 

In  State  v.  Petrich,  122  La.  127,  47  So. 
438,  it  was  held  to  be  proper  for  the  attor- 
ney for  a  complaining  corporation  to  assist 
the  district  attorney  in  a  criminal  trial  for 
embezzlement,  and  as  the  latter  was  present 
throughout  the  trial,  he  could  delegate  as 
much  as  he  chose  to  the  assistant. 

In  State  v.  Britton,  131  La.  877,  60  So. 
379,  it  was  held  that  where  the  district  at- 
torney was  absent  on*  account  of  sickness, 
and  a  duly  appointed  special  district  attorney 
was  conducting  the  trial,  he  had  the  right  to 
engage  private  counsel  to  assist  him;  and  it 
was  further  held  that  when  he  was  absent 
from  the  courtroom  with  the  permission  of 
the  court,  the  private  counsel  had  the  right 
to  represent  the  state  at  the  impaneling  of 
the  jury. 

In  People  v.  Sanducci,  106  N.  Y.  361,  88 
N.  E.  385,  it  was  held  that  where  pursuant 
to  a  statute  a  county  judge  authorized  the 
district  attorney  to  appoint  private  counsel 
to  assist  him  at  a  trial,  and  the  district  at- 
tomey  then  appointed  the  judge,  this  did 
not  affect  any  legal  right  of  the  defendant, 
but  it  was  disapproved  of  by  the  court  as  a 
matter  affecting  the  public.  The  court  said: 
"Upon  due  application  the  district  attorney 
was  authorized  by  the  county  judge  of  Al- 
legany county  to  employ  counsel  to  assist 
him  in  the  trial  of  the  defendant.  When  this 
authority  was  conferred  nothing  was  said  as 
to  what  lawyer  should  be  employed,  but  a 
few  days*  later  the  district  attorney  retained 
the  same  person  as  counsel,  who,  as  county 
judge,  had  authorized  the  employment  of 
counsel.  Thus  the  county  judge  acted  offi- 
cially and  personally  in  the  same  transaction. 
He  officially  authorized  a  contract  to  be  made, 
which  could  not  have  been  made  without  his 
approval,  and  then  personally  made  the  con- 
tract himself,  as  one  of  the  parties  thereto. 
As  county  judge  he  authorized  the  retainer 
and  then  as  a  lawyer  accepted  the  retainer 
himself.  While  this  does  not  concern  the 
defendant  and  he  has  no  legal  right,  as  de- 
fendant, to  complain  of  it,  it  does  concern 
the  public  and  for  this  reason  we  deem  it 
our  duty  to  express  our  disapproval  of  the 
course  pursued." 

To  permit  private  counsel  to  assist  in  the 
prosecution  of  a  criminal  case,  it  is  necessary 
that  the  appointment  shall  be  made  with  the 
<^on8ent  of  the  court  and  generally  with  the 
^'onsent  of  the  prosecuting  attorney.  Thus  in 
Com.  V.  Golden,  21  Pa.  Dist.  547,  it  was  held 
that  an  assistant  counsel  in  order  to  have 
Ann.  Cas.  1917D — 33. 


the  right  to  aid  the  district  attorney  must 
be  appointed  with  the  consent  of  the  court. 
In  Rex  v.  Gilmore,  6  Ont.  L.  Rep.  286,  7 
Can.  Crim.  Cas.  210,  it  was  held  that  the 
private  informant  at  whose  instigations  an 
indictment  for  perjury  was  preferred  had  no 
right  to  appear  by  counsel  and  take  part  in 
the  prosecution  without  the  consent  oi  the 
Grown.    See  also  the  reported  case. 


ZIMMERMAN  ET  AL. 

V. 

WESTERN  AND  SOUTHERN  FIRE  IN- 
SURANCE COMPANY  ET  AL. 

Arkansas  Supreme  Court — December  20, 

1915. 

121  Ark,  408;  181  S,  W,  283. 


Corporations  —  LlaMllty  of  Direotor 
for  Negleot  —  Limitation  of  Aetion. 

An  action  under  Kirby's  Dig.  §  863,  pro- 
viding that  any  director  of  a  bank  or  other 
corporation,  intentionally  neglecting  or  re- 
fusing to  perform  the  duties  of  his  office, 
shall  be  severally  liable  for  debts  of  tlie  cor- 
poration during  the  period  of  his  neglect  or 
refusal  to  perform  the  duties,  must  be 
brought  within  three  years  from  such  refusal, 
and  is  thereafter  barred. 

Election  of  Director  —  Necessity  for 
Acceptance. 

Evidence  that  one,  claimed  to  be  a  director 
of  a  bank,  had  never  performed  the  duties  of 
the  office;  was  re-elected  to  it  after  his  at- 
tempted resignation;  that  he  was  without 
the  state  for  over  five  years  and  took  no  part 
in  the  conduct  of  the  affairs  of  the  bank, 
although  at  one  time,  while  without  the  state, 
he  assisted  in  the  purchase  of  a  farm  for  the 
bank,  is  insufficient  to  show  that  he  was  in 
fact  a  director,  since,  before  becoming  such, 
it  was  necessary  for  him  to  accept  the  office. 

[See  note  at  end  of  this  case.] 

liability  of  Directors  —  Persons  En- 
titled to  Enforce  —  Person  Partici- 
pating in  Unlawful  Act. 

Where  officers  of  an  insurance  company 
and  a  bank  conspire  for  the  purchase  of  the 
insurance  company's  stock,  and  entries  are 
made  oil  the  books  of  the  bank  so  as  to  con- 
ceal that  fact  from  the  directors  and  stock- 
holders, they  cannot  be  liable  severally  to  the 
depositor  for  any  debt  of  the  bank  so  accru- 
ing, since  the  insurance  company  cannot  hold 
directors  for  any  liability  founded  on  the 
company's  participation   in  a   wrongful  act. 

Appeal  from  Benton  Chancery  Court:- 
Humphreys,  Chancellor. 
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Consolidated  actionB  by  Western  and 
Southern  Fire  Insurance  Company  et  al., 
plaintiffs,  against  R.  D.  Zimmerman  et  al., 
defendants.  Judgment  for  plaintiffs.  De- 
fendants appeal.  The  facts  are  stated  in  the 
opinion.  Modified. 

WilUams  d  WilUama  and  McOUl  d  Lind- 
sey  for  appellants. 

E.  P.  Watson,  A,  L.  Smith,  Dick  Rice  and 
Rice  and  Dickson  for  appellees. 

[409]  McCuLLOCH,  C.  J. — ^This  appeal 
involves  several  consolidated  actions  institut- 
ed in  the  chancery  court  of  Benton  County 
against  defendants,  Zimmerman  and  others, 
directors  of  a  defunct  banking  corporation 
doing  business  at  Siloam  Springs,  to  recover 
on  account  of  liability  alleged  to  have  been 
incurred  by  reason  of  their  neglect  of  duty 
in  the  management  of  the  affairs  of  said  bank. 
The  bank  was  declared  to  be  insolvent  in  the 
summer  of  1910,  and  a  receiver  was  appoint- 
ed, and  the  uncontradicted  evidence  in  this 
case  shows  that  it  had  been  insolvent  for 
[410]  three  or  four  years,  at  least,  prior  to 
the  appointment  of  a  receiver.  The  evidence 
is  sufficient  to  warrant  a  finding  that  there 
was  gross  mismanagement  of  the  affairs  and 
business  of  the  bank,  causing  considerable  loss 
to  the  depositors  and  stockholders.  These 
actions  were  instituted  shortly  after  the  ap- 
pointment of  a  receiver,  and  at  the  trial  of 
the  cause  before  the  chancellor  there  was  a 
decree  in  favor  of  the  plaintiffs  for  the  re- 
covery of  a  large  sum  of  money  against  all 
of  the  directors  save  one,  and  those  against 
whom  the  decree  was  rendered  appeal  to  this 
court.  The  plaintiffs  appeal  from  the  decree 
exonerating  the  other  director,  Murphy,  and 
also  from  that  part  of  the  decree  which  held 
that  the  directors  were  not  liable  for  a  deposit 
of  $20,000  made  by  the  Western  &  Southern 
Fire  Insurance  Company,  one  of  the  plain- 
tiffs. 

(1)  It  is  not  seriously  contended  here  that 
the  decree  against  the  directors  was  er- 
roneous, except  against  Zimmerman,  who  de- 
fends on  the  ground  that  he  was  not  a  direc- 
tor within  the  period  of  the  statute  of  limi- 
tations which  runs  against  the  causes  of 
action  of  the  plaintiffs.  In  other  words,  he 
contends  that  he  was  not  a  director  after 
April,  1906,  and  that  as  to  liability  of  the 
directors  which  accrued  after  that  time  he 
cannot  be  included.  It  seems  to  be  conceded 
in  the  argument  that  the  statutory  period  of 
limitation  is  three  years.  This  court  held 
that  that  was  the  period  of  limitation  under 
Kirby's  Digest,  Section  869,  which  imposes  a 
liability  on  the  president  and  secretary  of 
any  corporation  for  neglect  of  duty  in  failing 
to  file  the  certificate  prescribed  by  statute. 
The  present  actions  are  founded  on  section 


863  of  Kirby's  Digest,  which  provides  that  if 
any  president,  "directors  or  secretary  of  any 
such  corporation  shall  intentionally  neglect 
or  refuse  to  comply  with  the  provisiims  of 
this  act,  and  to  perform  the  duties  therein  re- 
quired of  them  respectively,  such  of  them  as 
so  neglect  or  refuse  shall  be  jointly  and 
severally  liable,  in  an  action  founded  on 
this  statute,  for  all  the  debts  of  such  corpo- 
ration contracted  during  the  period  of  any 
such  neglect  or  refusal."  The  same  statute 
of  limitation  applies  under  both  sections. 
Therefore,  [41 1  ]  the  chancellor  was  correct  in 
holding  that  three  years  was  the  period  of 
limitation  applicable  in  this  case. 

We  are  of  the  opinion  that  according  to  the 
clear  preponderance  of  the  testimony,  ap- 
pellant Zimmerman  did  not  serve  as  a 
director  after  the  meeting  of  stockholders  on 
April  15,  1906,  and  that  he  is  not  liable  in 
any  of  these  actions.  The  minutes  of  the 
meeting  of  stockholders,  as  recorded  on  the 
books  of  the  corporation,  were  introduced  in 
evidence,  and  they  recite  that  Zimmerman 
was  elected  at  each  meeting  of  the  stockhold- 
ers up  to  and  including  the  year  1909.  This 
is  about  all  the  evidence  that  was  adduced 
tending  to  show  that  he  was  a  director.  Mr. 
Covey,  the  receiver,  testified  as  to  conversa- 
tions which  he  had  with  Zimmerman  after  his 
own  appointment  as  receiver,  and  those  con- 
versations merely  show  that  he  apprised 
Zimmerman  of  the  fact  that  the  minutes 
showed  that  he  was  a  director,  and  that 
Zimmerman  requested  him  to  look  into  the 
matter  and  write  to  him  further  on  the  sub- 
ject. The  testimony  of  Mr.  Covey  is  hardly 
sufficient  to  show  an  admission  on  the  part 
of  Zimmerman  that  he  was  in  fact  a  director 
in  the  corporation. 

Turning  to  the  testimony  adduced  by  ap- 
pellant, it  shows  very  clearly  that  Zimmer- 
man was  not  a  director.  In  fact,  there  is  no 
substantial  dispute  on  that  point.  Zimmer- 
man shows  that  he  moved  to  Texas  in  April, 
1906,  and  came  back  to  Siloam  Springs  only 
occasionally  to  visit  his  family.  In  March, 
1906,  he  informed  the  president  of  the  bank, 
Mr.  Morris>  that  he  would  not  be  able  to  serve 
as  director,  and  proposed  to  resign.  Morris 
told  him  that  it  would  be  inconvenient  to  call 
a  meeting  for  the. purpose  of  electing  a  suc- 
cessor, but  promised  that  he  would  not  be  re- 
elected at  the  meeting  in  April.  Zimmerman 
testfied  that  he  was  not  present  at  the  April 
meeting,  and  never  received  any  information 
until  after  the  appointment  of  a  receiver  that 
he  had  been  re-elected  as  a  director,  or  that 
the  minutes  recited  that  fact.  Morris  cor- 
roborated Zimmerman  and  testified  concern- 
ing his  conversation  with  the  latter  in  March. 
1906,  and  he  stated  that  Zimmerman  was  not 
present  at  the  April  meeting.  Lafollette,  the 
assistant  cashier,  testified  to  the  same  effect. 
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[412]  (2-3-4)  Several  witnesses  were  intro- 
duced by  the  plaintiffs  who  testified  that 
Zimmerman  was  back  at  Siloam  Springs 
oftener  than  he  claims  in  his  own  testimony. 
That  testimony,  however,  has  very  little 
probative  force  in  establishing  the  fact  that 
Zimmerman  knew  that  he  had  been  elected 
as  director  or  that  he  assumed  to  act  as  such. 
The  minutes  of  the  corporation  were  very 
loosely  kept  and  were  unsigned,  hut  conceding 
that  they  were  competent  evidence  tending  to 
show  the  election  of  Zimmerman  as  a  director, 
that  testimony  is  subject  to  be  rebutted,  and 
in  addition  to  that,  in  order  to  hold  Zimmer- 
man liable,  it  is  essential  that  he  should  have 
accepted  the  appointment.  Under  some 
circumstances  an  acceptance  may  be  pre- 
sumed, but  certainly  not  in  the  face  of  the 
fact  shown  by  this  testimony  that  Zimmer- 
man had  in  advance  of  the  meeting  informed 
the  president  and  secretary  of  his  proposed 
resignation  and  of  his  refusal  to  serve  any 
further  in  that  capacity.  There  must  be  an 
acceptance  of  the  office  of  director  before  any 
liaUilitv  can  flow  from  the  failure  to  dis- 
charge  the  duties  of  the  office.  Des  Arc  Bank 
V.  Moody,  110  Ark.  39,  161  S.  W.  134.  A 
director  has  the  right  to  resign  at  any  time, 
and  no  formal  acceptance  of  the  resignation 
is  required.  2  Ckx>k  on  Ck)rporations  (7  ed.) 
section  624.  Note  to  the  case  of  Zeltner  v. 
Henry  Zeltner  Brewing  Co.  174. N.  Y.  247,  66 
N.  E.  810,  96  Am.  St.  Rep.  574.  Strictly 
speaking,  there  was  no  resignation  of  appel- 
lant Zimmerman.  Though  he  proposed  to  re- 
sign, he  acquiesced  in  the  counter  proposal 
of  the  president  that  he  hold  on  until  the 
stockholders*  meeting  in  April,  when  his  suc- 
cessor was  to  be  elected,  but  his  proposal  to 
resign  and  his  refusal  in  advance  to  serve  any 
longer  is  competent  evidence  in  the  case  to 
ostablish  the  fact  that  he  was  not  aware  of 
the  fact  that  he  was  re-elected  in  April,  and 
that  he  did  not  assume  to  act  under  the  re- 
election. It  is  claimed  that  it  was  his  duty 
to  serve  until  his  Successor  was  elected,  and 
assumed  to  take  over  the  office.  He  had  the 
power  to  continue  to  serve,  but  he  did  not 
assume  the  exercise  of  that  power,  and,  on 
the  contrary,  abandoned  the  exercise  of  the 
duties  of  the  office;  and,  according  to  the 
preponderance  of  the  evidence  in  [413]  thti 
case,  he  had  nothing  further  to  do  with  the 
management  of  the  affairs  of  the  corporation. 

The  case  of  Van  Amburgh  v.  Baker,  81  N. 
Y.  46,  is  directly  in  point.  That  was  a  suit 
against  the  directors  or  trustees  on  account  of 
their  failure  to  file  an  annual  report  under  a 
statute  similar  to  the  statutes  of  this  State. 
Some  of  the  directors  sought  to  be  charged 
had,  in  advance  of  an  annual  meeting,  indi- 
cated their  unwillingness  to  serve  for  another 
term,  and  the  court,  in  holding  that  they 
were  not  liable,  said:     "Here  the  defendants 


not  only  ceased  to  act  as  trustees,  but  before 
the  expiration  of  the  year  for  which  they 
were  elected,  they  made  a  distinct  avowal  that 
they  would  not  act  as  directors  after  Febru- 
ary 25,  1875.  To  hold  the  defendants  liable, 
under  such  circumstances,  for  not  making  the 
report  in  January,  1876,  would  be  both 
against  reason  and  authority.'*  In  that  case 
the  directors  were  not  re-elected,  but  liability 
was  sought  to  be  established  by  reason  of  the 
fact  that  it  was  their  duty  to  hold  over  and 
to  continue  to  discharge  the  unties  of  the 
office  until  their  successors  were  elected 
Disposing  of  that  contention,  the  court  said: 
"Unless  they  (the  directors)  chose  to  act, 
their  offices  became  vacant  at  the  end  of  the 
year.  It  was  not  necessary  for  them  to  re- 
sign at  the  end  of  the  year,  to  produce  a 
vacancy.  The  vacancy  would  come  from  the 
termination  of  their  terms  of  office." 

It  appears  from  the  evidence  that  Zimmef^* 
man,  while  in  Texas,  assisted  in  the  purchase 
of  a  large  farm  for  the  bank  in  that  State  but 
the  service  was  performed  at  the  request  of 
the  president  and  not  as  one  of  the  directors. 

We  are  of  the  opinion,  therefore,  that  there 
is  no  liability  on  the  part  of  Zimmerman 
established,  for  the  reason,  as  above  indicated, 
that  he  had  completely  severed  his  official 
connection  with  the  corporation  at  the  meet- 
ing in  April,  1906,  and  was  not  responsible 
for  any  mismanagement  of  the  affairs  qf  the 
corporation  after  that  time. 

(5)  As  to  the  croas-appeal  of  the  plaintiffs, 
we  need  only  discuss  one  feature,  and  that  re- 
lates to  the  [414]  failure  of  the  chancellor 
to  render  a  decree  in  favor  of  the  Western  & 
Southern  Fire  Insurance  Ck)mpany  for  a  de- 
posit of  $20,000.  It  appears  from  the  evi- 
dence that  this  deposit  was  a  result  of  the 
private  arrangement  between  the  president 
and  cashier  of  the  bank  with  the  insurance 
company  for  the  purchase  of  stock  in  the  in- 
surance company  which  was  then  being  pro- 
moted. It  was  done  without  the  knowledge 
of  others  connected  with  the  bank  and  the 
certificates  of  deposit  were  purposely  issued 
in  a  wav  to  conceal  the  transaction  from  those 
who  examined  the  affairs  of  the  bank.  In 
other  words,  the  certificates  of  the  deposit 
were  taken  from  the  back  of  the  books  of 
blanks  so  that  they  would  not  be  discovered. 
The  chancellor  held  that  the  act  of  the  presi- 
dent and  cashier  in  purchasing  stock  of  the 
insurance  company  was  ultra  vires  and  void, 
and  that  the  acceptance  of  the  special  deposit, 
which  was  a  part  of  the  same  transaction, 
having  been  done  secretly  and  through  con- 
nivance with  the  insurance  company  as  a  de- 
positor, the  directors  could  not  be  held  liable 
for  it.  That  conclusion  is  so  obviously  cor- 
rect that  no  discussion  is  called  for.  The  in- 
surance company  cannot  hold  the  directors  re- 
sponsible for  liability  founded  in  their  own 


516 


CITE  THIS  VOL.  AWN.  CAS.  1917D. 


participation  in  the  wrongful  act  of  the  other 
officers  of  the  bank  in  purchasing  stock  of 
the  insurance  company  and  in  concealing  the 
deposit. 

The  decree  against  Zimmerman  is  reversed, 
and  each  of  the  causes  is  as  to  liim  dismissed, 
but  in  all  other  respects  the  decree  of  the 
chancellor  is  affirmed. 


NOTE. 

Aooeptanoe   of   Office   in    PrlTate   Cor- 
poration. 

In  accordance  with  the  decision  rendered  in 
the  reported  case,  it  has  been  generally  held 
that  when  a  person  is  elected  to  an  office  in  a 
private  corporation  it  is  necessary  for  him  to 
accept  in  order  to  become  an  officer.  Bram- 
blet  V.  Commonwealth  Land,  etc.  Co.  83  S.  W. 
599,  26  Ky.  L.  Rep.  1176;  Blake  v.  Bayley,  16 
Gray  (Mass.)  631;  Whittaker  v.  Amwell  Nat. 
Bank,  52  N.  J.  Eq.  400,  29  Atl.  203;  Cameron 
V.  Seaman,  69  N.  Y.  396,  25  Am.  Rep.  212; 
United  Growers  Co.  v.  Eisner,  22  App.  Div. 
1,  47  N.  Y.  S.  906.  Compare  Booker  v.  Young, 
12  Grat.  (Va.)  303.  Thus  in  Cameron  v.  Sea- 
man, supra,  the  court,  dealing  with  the  rights 
of  a  stockholder  in  a  corporation,  said :  "The 
fact  that  he  was  elected  a  trustee  did  not 
alone  invest  him  with  the  character  of  trus- 
tee, so  as  to  charge  him  with  the  duties  and 
responsibilities  of  the  office.  There  must  in 
addition  have  been  an  acceptance  on  his  part 
of  the  office  to  which  he  was  elected.  He  was 
not  bound  to  accept  the  position.  He  did 
not  by  becoming  a  stockholder  in  the  corpora- 
tion undertake  to  act  as  trustee  if  elected. 
It  was  not  necessary  that  the  defendant 
should  by  a  direct  and  positive  act  assent  to 
the  action  of  the  stockholders.  His  accept- 
ance could  be  shown  by  conduct  on  his  part 
indicating  an  intention  to  accept  the  office, 
and  might  be  implied  from  circumstances.  In 
this  case  there  is  nothing  to  show  such  an 
intention,  and  the  circumstances  proved  are 
inconsistent  with  the  theory  that  he  accepted 

the  office." 

In  order  to  become  an  officer  the  person 
chosen  must  accept  during  the  term  for  which 
he  is  elected.  Bramblet  v.  Commonwealth 
I^nd,  etc.  Co.  83  S.  W.  599,  26  Ky.  L.  Rep. 

1176.  ^       ^  ^ 

Where  no  qualification  is  required  and  in 
the  absence  of  an  express  declaration  or  stat- 
ute or  controlling  usage  to  the  contrary,  a 
person  elected  to  an  office  in  a  corporation  is 
presumed  to  accept.  Halpin  v.  Mutual  Brew- 
ing Co.  20  App.  Div.  583.  47  N.  Y.  S.  412; 
I^ckwood  V.  Mechanics'  Nat.  Bank,  9  R.  I. 
308  11  Am.  Rep.  253;  Danville,  etc.  R.  Co. 
V  Brown,  90  Va.  340,  18  S.  E.  278  (where 
the  one  chosen  has  been  notified).  See  also 
Delano    v.    Smith    Charities,  138  Mass.  63. 


But  the  presumption  may  be  rebutted.  Lock- 
wood  V.  Mechanics'  Nat.  Bank,  9  R.  I.  308, 
11  Am.  Rep.  253. 

In  Union  Bank  v.  Keim,  52  App.  Div.  335, 
64  N.  Y.  S.  1070,  affirmed  169  N.  Y.  587,  62 
N.  E.  1101,  the  court  said:  "The  defendant, 
in  paragraph  10  of  his  answer,  stated  that  he 
had  attended  a  meeting  of  the  board  of 
directors  on  or  about  the  18th  day  of  April, 
1896  (he  had  been  elected  April  3, 1896) ,  that 
he  subsequently  learned  that  representations 
made  to  induce  his  attendance  at  such  meet- 
ing were  false,  and  he  then  refused  to  further 
act  as  a  director.  This  was  sufficient  evidence 
to  make  out  a  prima  facie  case  as  to  his 
having  served  as  a  director  after  his  election, 
and  thereby  accepted  the  office." 

A  person  elected  to  an  office  in  a  private 
corporation  may  refuse  to  accept.  Standard 
Oil  Co.  V.  Morrison,  etc.  Co.  54  111.  App.  531, 
wherein  it  was  said:  "We  know  of  no  rule 
of  law  or  ethics  which  will  hold  a  man  to 
acceptance  of  the  office  of  director  of  a  private 
business  corporation  against  his  will,  and  the 
assumption  that  Seegers  was  a  director  of  the 
corporation  on  December  12th,  when  the 
corporation  executed  the  judgment  notes  to 
him,  is,  we  think,  unfounded.  His  reasons  for 
refusing  to  serve  as  a  director  appear  from 
the  evidence  to  have  been  such  as  any  other- 
wise busy  man  might  have  had,  and  not  as  a 
part  of  a  plan  with  the  corporation  to  gain 
for  himself  undue  preferential  rights.  He 
had  been,  it  is  true,  a  director  of  the  corpora- 
tion during  the  preceding  year,  but  his  re- 
fusal to  accept  a  re-election  or  to  serve  as 
such  any  longer  was  most  expressive  and 
positive,  and  after  that  he  cannot  be  held  to 
have  been  a  director." 

One  who  accepts  an  office  in  a  corporation 
is  presumed  to  accept  with  full  knowledge  of 
the  by-laws  of  the  corporation.  Jones  v. 
Vance  Shoe  Co.  92  III.  App.  158.  And  he  is 
subject  to  such  by-laws.  Saltwi  v.  New  Bee- 
ston  Cycle  Co.  [1899]  1  Ch.  (Eng.)  775;  In 
re  Hercvnia  Copper  Co.  [1894]  2  Ch.  (Eng.) 
403,  63  L.  J.  Ch.  567,  7  Rep.  214,  70  L.  T.  N. 
S.  709,  42  W.  R.  593,  1  Manson  286.  "Where 
a  man  has  accepted  the  office  of  director,  and 
acted  as  such,  there  ought  to  be  inferred  an 
agreement  between  him  and  the  company,  on 
his  part  that  he  will  serve  the  company  on 
the  terms  as  to  qualification  and  otherwise 
contained  in  the  articles  of  association,  and 
on  the  part  of  the  company  that  he  shall  re- 
ceive the  remuneration,  and  all  the  benefits 
which  those  articles  provide  for  directors." 
In  re  Anglo- Austrian  Printing,  etc.  Union 
[1892]  2  Ch.  (Eng.)  158,  61  L.  J.  Ch.  481. 
66  L.  T.  N.  S.  593,  40  W.  R.  518. 

A  person  who  accepts  an  appointment  as 
director,  knowing  that  the  holding  of  a  cer- 
tain number  of  shares  is  a  necessary  qualifi- 
cation, is  held  to  have  contracted  with  the 
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corporation  that  he  will,  within  a  reasonable 
time,  obtain  the  requisite  shares.  Molineaux 
V.  London,  etc.  Ins.  Co.  [1902]  2  K.  B.  (Eng.) 
589,  71  L.  J.  K.  B.  848,  87  L.  T.  N.  S.  324, 
51  W.  R.  36,  18  Times  L.  Rep.  753;  In  re 
Pelotas  CoflFee  Co.  L.  R.  20  Eq.  (Eng.)  506, 
44  L.  J.  Ch.  622;  In  re  Hampshire  Co- 
operative Milk  Co.  29  W.  R.  (Eng.)  170;  In 
re  Bread  Supply  Assoc.  62  L.  J.  Ch.  (Eng.) 
376,  3  Rep.  288,  68  L.  T.  N.  S.  434. 

•'The  fact  of  a  man  accepting  the  place  of 
director,  for  which  the  possossion  of  a  certain 
number  of  shares  is  a  necessary  qualification, 
is  most  material  in  determining  whether  he 
r«hall  or  shall  not  be  permitted  to  repudiate, 
as  unauthorized  by  himself,  the  registration 
of  shares  which,  in  the  ordinary  course  of  the 
business  of  the  company,  have  actually  been 
placed  in  his  name,  and  which  were  needful 
for  his  qualification."  In  re  Metropolitan 
Public  Carriage,  etc.  L.  R.  9  Ch.  (Eng.)  102, 
43  L.  J.  Ch.  (Eng.)  153,  29  L.  T.  N.  S.  562. 
22  W.  R.  171.  And  in  that  case  the  court 
commented  on  In  re  National  Ins.  etc.  Assoc. 
4  De  G.  F.  k  J.  (Eng.)  78,  8  Jur.  (N.  S.) 
951,  as  follows:  *'In  that  case  the  naked 
question  was  raised,  whether  from  the  accept- 
ance of  the  ofiice  of  director  and  the  conse- 
quent authorized  representation  to  the  world 
that  the  person  so  accepting  was  a  director, 
gnch  representation  being  continued  over  a 
certain  period  of  time — ^whether  from  that 
alone  a  contract  with  the  company  to  take 
shares  could  be  inferred.  In  that  particular 
case  the  option  was  either  to  have  shares  or 
to  insure  in  the  company.  But  there  were 
various  ways  by  which  the  shares  might  be 
acquired,  and  the  Lords  Justices  held  that, 
from  the  mere  acceptance  of  the  ofiice  of  di- 
rector, without  more,  they  could  not  infer  a 
contract  to  become  a  shareholder."  See  also 
In  re  Wheal  Buller  Consols,  38  Ch.  D.  (Eng.) 
42,  57  L.  J.  Ch.  333,  58  L.  T.  N.  S.  823,  36 
W.  R,  723, 
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fications  shall  be  entitled  to  vote  at  any  elec- 
tion, a  woman  is  not  a  voter,  as  the  right 
to  vote  is  not  a  natural  right,  but  one  con- 
ferred by  law,  which  can  be  exercised  only 
by  those  upon  whom  it  is  conferred. 

Pnblic  Officers  —^  EUeibillty  —  Restrie- 
tion  to  Voters  —  Women. 

Under  Const,  art.  6,  §  7,  providing  that 
every  voter,  except  as  in  that  article  dis- 
qualified, shall  be  eligible  to  ofiice,  and  sec- 
tion 8,  providing  that  the  classes  of  "per- 
sons" therein  specified  shall  be  disqualified 
for  office,  only  a  voter  is  qualified  to  hold 
office;  the  word  "persons,"  in  section  8, 
though  comprehensive  enough  to  include 
women,  applies  only  to  voters,  as  they  are 
the  only  persons  referred  to  in  that  article. 

Notaries  Pnblio  —  Notary  as  Officer. 

Revisal  1905,  §  989,  provides  that  the  ex- 
ecution of  all  deeds  may  be  proved  or  ac- 
knowledged before  any  of  the  "officials" 
therein  specified.  Section  2347  authorizes  the 
governor  to  appoint  notaries,  who  shall  hold 
their  ''office"  for  two  years,  and  shall  qualify 
by  taking  an  oath  of  office  and  the  oaths 
prescribed  for  officers.  Section  2350  gives 
notaries  power  to  take  and  certify  the  ac- 
knowledgment of  deeds,  to  administer  oaths 
and  affirmations  in  matters  incident  to  their 
"offices,"  etc.,  and  subsequent  sections  refer 
to  their  "office,"  their  "official  acts,"  etc.  It 
is  held  that  the  position  of  notary  public  is 
an  "office,"  within  Const,  art.  6,  §  7,  pro- 
viding that  every  voter,  except  as  in  that 
article  disqualified,  shall  be  eligible  to  office, 
especially  as  the  probate  of  a  deed  is  a  judi- 
cial act,  and  the  judicial  function  is  per- 
formed by  the  notary,  and  not,  as  claimed, 
by  the  clerk  of  the  court. 

Right  of  Woman  to  Be  Notary  Pnblie. 

As  the  position  of  notary  public  is  an  "of- 
fice," the  legislature  cannot  change  its  char- 
acter by  calling  it  a  place  of  trust  and  profit, 
and  Pub.  Laws  1915,  c.  12,  authorizing  the 
appointment  of  women  as  notaries  public, 
and  providing  that  this  position  shall  be 
deemed  a  place  of  trust  and  profit,  and  not 
an  office,  is  invalid. 

[See  note  at  end  of  this  case.] 

Constitutional  Law  —  Statnte  Violat- 
ing Constitution  —  Dnty  of  Court  to 
Declare  Nullity. 

It  is  not  only  within  the  power,  but  it  is 
the  duty,  of  the  courts  in  proper  cases  to 
declare  an  act  of  the  legislature  unconstitu- 
tional, as  the  constitution  is  the  supreme  law 
which  all  judges  are  sworn  to  support,  and 
the  courts,  in  declaring  what  the  law  is, 
must,  in  case  of  a  conflict  between  the  con- 
stitution and  a  statute,  sustain  the  consti- 
tution. 


169  N.  Car.  333;  SS  S,  B,  418. 


Elections  —  Right  to  Vote  —  Nature  of 
Right. 

Under  Const,  art.  6,  §  1,  providing  that 
every  male  person  possessing  specified  quali- 
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[334]  This  is  an  action  instituted  by  the 
State  upon  the  relation  of  the  Attorney- 
General  against  the  defendant,  a  married 
woman,  to  inquire  into  and  test  her  right 
to  hold  the  position  of  notary  public  under 
chapter  12  of  the  Public  Laws  of  1915,  which 
provides:  "That  the  Governor  is  hereby  au- 
thorized to  appoint  women  as  well  as  men 
to  be  notaries  public,  and  this  position  shall 
be  deemed  a  place  of  trust  and  profit^  and 
not  an  office." 

There  was  a  judgment  in  favor  of  the  de- 
fendant, and  the  State  appealed. 

T,  W.  Bickett  for  appellant. 
Mar  tin,  Rollins  d  Wright  and  John  A.  Mo- 
Rae  for  appellee. 

Allen,  J. — ^There  are  five  questions  direct- 
ly or  indirectly  involved  in  this  appeal: 

1.  Is  a  woman  a  voter  in  North  Carolina  T 

2.  If  not  a  voter,  is  she  eligible  to  office? 

3.  Is  the  position  of  notary  public  a  public 
office  ? 

4.  If  an  office,  can  the  General  Assembly 
affect  its  character  by  calling  it  a  "place  of 
trust  and  profit,"  without  changing  its  func- 
tions ? 

6.  Has  this  Court  the  power  to  say  that 
the  General  Assembly  has  exceeded  its  au- 
thority, and  that  the  act  passed  by  it  is  un- 
constitutional? 

The  right  to  hold  the  position  of  notary 
public  is  of  slight  moment  to  the  women  of 
the  State  or  to  the  public,  but  it  is  of  su- 
preme importance  that  these  questions  shall 
be  correctly  decided,  because  they  involve  con- 
stitutional principles,  and  we  approach  their 
consideration  mindful  of  our  duty  to  declare 
what  the  law  is,  and  not  what  we  would  have 
ft  to  be,  and  of  our  obligation  to  maintain 
and  uphold  the  Constitution  until  it  is 
changed  by  the  people,  in  whose  hands  the 
power  of  amendment  rests. 

1,  Is  a  woman  a  voter  in  North  Carolina, 
and  can  she  he  one  unthout  constitutional 
amendrnentf 

The  law  writers  agree  that  the  right  of 
suffrage  is  not  a  natural  or  inherent  right, 
and  that  it  is  a  privilege  conferred  by  the 
State, 

[335 J  Judge  Cooley  in  his  treatise  on  Con- 
stitutional Law,  page  260,  says:  "Suffrage 
cannot  be  the  natural  right  of  the  individual, 
because  it  does  not  exist  for  the  benefit  of 
the  individual,  but  for  the  benefit  of  the 
State  itself.  Suffrage  must  come  to  the  indi- 
vidual, not  as  a  right,  but  as  a  regulation 
which  the  State  establishes  as  a  means  of 
perpetuating  its  own  existence,  and  of  insur- 
ing to  the  people  the  blessings  it  was  in- 
tended to  secure.  Suffrage  is  never  a  neces- 
sary accompaniment  of  State  citizenship,  and 


the  great  majority  of  the  citizens  are  always 
excluded,  and  are  represented  by  others  at 
the  polls;"  and  in  15  Cyc.  280,  the  editor 
sums  up  the  authorities  in  the  following 
statement  of  the  law:  "In  all  periods  and 
in  all  countries  it  may  be  safely  assumed 
that  no  privilege  has  been  held  to  be  more 
exclusively  within  the  control  of  government- 
al power  than  the  privilege  of  voting,  each 
State  in  turn  regulating  the  subject  by  sov- 
ereign political  will.  The  right  of  suffrage 
once  granted  may  be  taken  away  by  the  exer- 
cise of  sovereign  power,  and  if  taken  away, 
no  vested  right  is  violated  or  bill  of  attainder 
passed.  None  of  the  elementary  writers  in- 
clude the  right  of  suffrage  among  the  righbt 
of  property  or  of  person.  It  is  not  an  abso- 
lute, unqualified  personal  right,  but  is  alto- 
gether conventional.  It  is  not  a  natural  right 
of  the  citizen,  but  a  franchise  dependent  upon 
law,  by  which  it  must  be  conferred  to  permit 
its  existence." 

If,  therefore,  the  right  to  vote  is  not  a 
natural  right,  but  one  conferred  by  law,  only 
those  can  exercise  the  privilege  upon  whom 
it  is  conferred,  and  when  we  turn  to  our 
Constitution,  Article  VI,  section  1,  we  find 
it  provided  that  "Every  male  person  born  in 
the  United  States,  and  every  male  person 
who  has  been  naturalized,  21  years  of  age, 
and  possessing  the  qualifications  set  out  in 
this  article,  shall  be  entitled  to  vote  at  any 
election  by  the  people  in  the  State,  except 
as  herein  otherwise  provided;"  and  as  the 
privilege  of  voting  is  not  a  natural  right  and 
is  conferred  on  males  alone,  this,  of  course, 
excludes  females. 

The  exact  question  was  considered  in 
Spencer  v.  Board  of  Registration,  1  McAu- 
ther  (D.  C.)  169,  29  Am.  Rep.  582:  Gougar  v. 
Timberlake,  148  Ind.  38,  4«  N.  E.  339,  62 
Am.  St.  Rep.  487,  37  L.R.A.  644,  and  in 
People  V.  Barber,  48  Hun  198,  15  N.  Y.  St. 
Rep.  601,  and  it  was  held  in  each  that  women 
are  excluded  from  voting  under  a  constitu- 
tion which  confers  the  right  to  vote  on  males ; 
and  in  Minor  v.  Happersett,  88  U.  S.  162,  22 
U.  S.  (L.  ed.)  627,  the  whole  decision  rests 
upon  the  assumption  that  this  is  the  law. 

2.  //  not  a  votcTf  can  a  tcoman  hold  office 
in  North  Carolina? 

We  turn  again  to  the  Constitution,  and 
find  it  provided  in  Article  VI,  section  7,  that 
"Every  voter  in  North  Carolina,  except  as  in 
this  article  disqualified,  shall  be  eligible  to 
office,"  and  the  construction  placed  upon  this 
section  by  our  Court  in  an  opinion  written 
by  Chief  Justice  Clark  in  Pace  v.  Raleigh, 
140  N.  C.  05,  52  S.  E.  277,  is  that  no  one 
can  hold  office  who  is  not  a  voter.  He  savs 
in  that  case:  "Nor  have  we  been  inadvertent 
to  the  [336]  fact  that  under  the  former  con- 
stitutional provision  one  who  was  an  elector, 
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that  is,  qualified  to  register,  was  eligible  to 
office,  though  not  registered,  and  that  under 
the  amendment  no  one  is  eligible  to  office 
unless  he  is  a  voter." 

The  language,  *^except  as  in  this  article 
disqualified,"  refers  to  voters  (males)  who 
deny  the  existence  ol  God,  or  who  have  been 
convicted  of  crime.  (Art.  VI,  sec.  8.)  In 
other  words,  voters  are  eligible  to  office  ex- 
cept as  they  are  disqualified,  and  the  word 
"persons"  appearing  in  section  8,  while  com< 
prehensive  enough  to  include  women,  only 
applies  to  voters,  as  they  are  the  only  persons 
referred  to  in  the  article. 

This  is  the  construction  placed  on  these 
sections  of  the  Constitution  in  Lee  v.  Dunn, 
73  N.  C.  602,  which  is  cited  with  approval 
in  Spruill  v.  Bateman,  162  N.  C.  588,  Ann. 
Cas.  1915B  515,  77  S.  E.  768.  The  Court 
says:  "The  Constitution,  Art.  VI,  sec.  1, 
prescribes  the  qualification  of  voters  to  be  as 
follows:  'Every  male  person,  etc.,  21  years 
old  or  upwards,  who  shall  have  resided  in 
this  State  twelve  months  next  preceding  the 
election  and  thirty  days  in  tlie  county  in 
which  he  offers  to  vote,  shall  be  deemed  an 
elector.* 

*'The  fourth  section  is  as  follows:  'Every 
voter,  except  as  hereinafter  provided,  shall 
be  eligible  to  office,'  etc. 

''The  exception  above  is  contained  in  the 
fifth  section,  as  follows:  'The  following 
classes  of' persons  shall  be  disqualified  for 
office:  First,  all  persons  who  shall  deny  the 
being  of  Almighty  God.  Second,  all  persons 
who  shall  have  been  convicted  of  treason, 
perjury,  or  of  any.  other  infamous  crime,  or 
of  corruption  or  malpractice  in  office,  unless 
such  person  shall  have  been  legally  restored 
to  citizenship.' 

"So  that  every  voter  who  does  not  deny 
the  being  of  God,  and  has  not  been  convicted 
of  crime,  is  eligible  to  office  in  this  State. 
And  this  comes  so  near  including  every  man 
that  it  may  be  said  that  almost  every  man 
is  eligible  to  office;  that  is  to  say,  is  electa- 
ble, if  the  people  choose  to  elect." 

This  statement  of  the  law  is  in  accord  with 
authority  elsewhere. 

In  Mechem  on  Public  Officers,  sec.  64,  the 
author  says:  "The  right  to  hold  a  public 
office  imder  our  political  system  is  not  a 
natural  right.  It  exists,  where  it  exists  at 
all,  only  because  and  by  virtue  of  some  law 
expressly  or  impliedly  creating  and  confer- 
ring it;"  and  in  section  69:  "Wliere  no  limi- 
tations are  prescribed,  however,  the  right  to 
bold  a  public  office  under  our  political  sys- 
tem is  an  implied  attribute  of  a  citizen  and 
is  presumed  to  be  coextensive  with  that  of 
voting  at  an  election  held  for  the  purpose  of 
choosing  an  incumbent  of  that  office;  those 
•and  those  only  who  are  competent  to  select 


the  officer  being  competent  to  hold  the  office;" 
and  in  State  v.  Murray,  28  Wis.  96,  9  Am. 
Rep.  489,  the  Court  says:  "We  have  already 
seen  that  the  grounds  upon  which  a  person 
not  an  elector  is  [337]  excluded  from  holding 
public  office  is  that  the  powers  and  functions 
of  a  free  and  independent  government  must 
be  exercised  by  tliose  by  whom  such  govern- 
ment was  instituted,  that  is,  by  the  electors 
.thereof.  So  if  a  person  who  is  not  an  elector 
attempts  to  exercise  the  functions  of  a  public 
office,  the  courts,  upon  proper  proceedings 
being  instituted  for  that  purpose,  will  oust 
liim." 

This  conclusion  that  only  voters  are  eligi- 
ble to  office  under  our  Constitution  is  an 
application  of  the  maxim,  Expresaio  unius 
eat  excluaio  alterius,  of  which  the  Supreme 
Court  of  Illinois  said,  in  People  v.  Hutchin- 
son, 172  111.  498,  50  N.  E.  599,  quoting  from 
State  V.  Wrightson,  56  N.  J.  L.  201,  28  Atl. 
50,  22  L.R.A.  548:  "In  the  construction  of 
statutcH  it  is  a  cardinal  rule,  which  applies 
as  well  to  constitutional  provisions,  that  when 
the  law  is  in  the  affirmative,  that  a  thing 
shall  be  done  by  certain  persons  or  in  a 
certain  manner,  this  affirmative  matter  con- 
tains a  negative  that  it  shall  not  be  done 
by  other  pers9ns  or  in  another  manner,  upon 
the  maxim,  Encpressio  uniua  est  Cisclusio  al- 
terius.  1  Plow.  206;  9  Bac.  Ab.  235;  Sedg. 
Stat.  Con.  30." 

Under  this  rule,,  as  the  Constitution  says 
affirmatively  that  "Every  voter,  etc.,  shall  be 
eligible  to  office,"  the  affirmation  contains  the 
negative  that  no  one  except  a  voter  can  hold 
office. 

It  follows  that  as  a  woman  is  not  a  voter, 
she  is  not  eligible  to  office. 

3.  /«  the  poaition  of  notary  public  an  office? 

What  is  the  definition  of  notary  public  as 
given  by  the  lexicographers?  Black's  Law 
Dictionary:  "A  public  office  whose  functions 
are,"  etc.  Bouvier's  Law  Dictionary:  "An 
officer  appointed  by,"  etc.  The  Century: 
A  public  officer  authorized,"  etc.  Webster: 
A  public  oflicer  who,"  etc. 

What  do  the  text-writers  on  the  law  say? 
Mechem  on  Public  Officers,  sec.  47:  "A  no- 
tary public  is  a  public  officer."  21  Am.  &  Eng. 
Enc.  of  Law,  555:  "The  office  of  a  notary 
public  is  a  public  office."  29  Cyc.  1068: 
"The  office  of  a  notary  public  has  long  been 
known  botli  to  the  civil  and  to  the  common 
law.  It  exists  and  is  recognized  throughout 
the  commercial  world,  and  has  been  said  to 
be  'known  to  the  law  of  nations.*  It  is  a 
public  office,  being  in  most  of  the  States  a 
State  office,  although  in  few  States  it  lias 
been  regarded  as  a  county  office,  and  its  func- 
tions, once  simple,  have  now  a  wider  scope." 

That  the  position  was  recognized  as  an 
office  at  common  law  is  shown  bv  the  follow- 
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Ing,  taken  from  5  Corny n*8  Dig.  140,  when 
speaking  of  prott'sts  of  bills  of  exchange: 
**The  protest  must  be  made  by  a  public  nota- 
ry upon  all  foreign  bills  of  exchange,  because 
he  is  a  public  officer  to  whom  credit  is 
given;"  and  by  the  opinion  of  Buller,  J.,  in 
Leftley  v.  Mills,  4  T.  R.  (Eng.)  175  (1791), 
that  "The  demand  of  a  foreign  bill  must  be 
made  by  a  notary  public,  to  whom  credit  is 
given,  because  he  is  a  public  officer/*  (Italics 
ours. ) 

[338]  What  is  the  opinion  of  the  judges? 

In  each  of  the  following  cases  it  is  held 
that  a  notary  public  is  a  public  officer:  Em- 
merling  v.  Graham,  14  La.  Ann.  389;  State 
V.  Davidson,  92  Tenn.  631,  22  S.  W.  203,  20 
L.R.A.  311;  Teutonia  Loan,  etc.  Co.  v.  Tur- 
rell,  19  Ind.  App.  469,  49  N.  E.  852,  65  Am. 
St.  Rep.  419;  Opinion  of  Justices,  150  Mass. 
586,  23  X.  E.  850,  6  L.R.A.  842;  State  v. 
Hodges,  107  Ark.  272,  164  S.  W.  606 ;  Pierce 
V.  Indseth,  106  U.  S.  546,  1  S.  Ct.  418,  27 
U.  S.  (L.  ed.)  254;  Ohio  Nat.  Bank  v.  Hop- 
kins, 8  App.  Cas.  (D.  C.)  146;  Kirksey  v. 
Bates,  7  Porter  (Ala.)  529,  31  Am.  Dec.  722; 
State  ▼.  Adams,  68  Ohio  612,  51  N.  E.  135, 
65  Am.  St.  Rep.  792,  41  L.R.A.  727 ;  Governor 
V.  Gordan,  15  Ala.  72;  Sonfield  v.  Thompson, 
42  Ark.  46,  48  Am.  Rep.  49 ;  Smith  v.  Meador, 
74  Ga.  416,  58  Am.  Rep.  438;  Browne  v. 
Philadelphia  Bank,  6  Serg.  &  R.  (Pa.)  484, 
9  Am.  Dec.  463;  Keeney  y.  Leaa,  14  la.  464; 
Britton  v.  Niccolls,  104  U.  S.  766,  26  U.  8. 
(L.  ed.)  917;  People  v.  Rathbone,  145  N.  Y. 
434,  40  N.  E.  395,  28  L.R.A.  384;  Bettmen 
v.  Warwick,  108  Fed.  47,  47  C.  C.  A.  185; 
Ashcraft  ▼.  Chapman,  38  Conn.  232;  In  re 
Opinion  of  Justices,  73  N.  H.  621,  6  Ann. 
Cas.  283,  62  Atl.  969,  5  L.R.A.(N.S,)  415; 
State  V.  Clarke,  21  Nev.  335,  31  Pac.  545,  37 
Am.  St.  Rep.  517,  18  L.R.A.  313;  Gharst  v. 
St.  Louis  Transit  Co.  115  Mo.  App.  409,  91 
S.  W.  453;  Carroll  v.  State,  58  Ala.  396. 

We  quote  from  only  a  few  of  these  cita- 
tions, but  all  are  to  the  same  effect. 

In  the  case  from  Connecticut  Chief  Justice 
Butler  says:  "Notaries  were  originally  mere 
commercial  scriveners.  Becoming  important 
to  the  commercial  world,  their  appointment 
was  provided  for  and  their  duties  regulated 
by  public  law,  and  they  became  sworn  public 
officers." 

In  the  case  from  New  York:  "The  very 
designation  of  'notary  public'  indicates  a  re- 
lation the  office  sustains  to  the  body  politic. 
It  is  impossible  to  regard  him  as  other  than 
a  public  officer." 

In  the  case  from  Indiana:  "A  notary  pub- 
lic is  a  public  officer.  The  office  originated 
in  the  early  Roman  jurisprudence,  and  was 
known  in  England  before  the  Conquest." 

In  the  case  from  District  of  Columbia :  *1t 
is  a  well  known  attribute  of  a  notary  public 


that  he  is  a  public  officer,  recognized  as  such 
by  the  common  law  and  the  law  of  nations.'* 

In  the  case  from  Pierce  t.  Indseth,  106 
U.  S.  546,  1  S.  a.  418,  27  U.  S.  (L.  ed.) 
254:  "The  Court  will  take  judicial  noUoe 
of  the  seals  of  notaries  public,  for  they  are 
officers  recognized  by  the  commercial  law  of 
the  world." 

The  executive,  legislative,  and  judicial  con- 
struction in  this  State  also  favors  the  view 
that  the  position  of  notary  public  is  a  public 
office: 

The  executive,  because  until  the  last  Gen- 
eral Assembly  met  no  woman  had  been  ap- 
pointed by  the  Governor  a  notary  public,  ex- 
cept in  one  instance,  and  then  by  mistake, 
as  only  the  initials  of  the  person  applying 
for  appointment  were  given,  and  when  the 
mistake  was  discovered  the  commission  waa 
withdrawn. 

The  legislative,  because  for  more  than  one 
hundred  years  the  position  has  been  spoken 
of  in  the  statutes  as  an  office. 

The  earliest  reference  to  the  position  we 
have  been  able  to  find  is  in  the  Acts  of  1777, 
vol.  1,  Laws  of  N.  C.  ch.  118,  sec.  16,  which 
provides  [339]  that  "The  Governor,  for  the 
time  being,   shall  appoint   one   or 

more  persons  ...  to  act  as  notary  or 
notaries,  .  .  .  who  shall  take  the  oath 
appointed  to  be  taken  for  the  qualification  of 
public  officers  and  also  an  oath  of  office." 

In  the  Revised  Statutes  of  1836-7  it  ia 
provided  that  "The  Governor  may,  from  time 
to  time,  at  his  discretion,  appoint  one  or 
more  fit  persons  in  every  county  to  act  as 
notaries,  who,  on  exhibiting  their  commission 
to  the  county  court  of  the  county  in  which 
they  shall  act,  shall  be  duly  qualified  by 
taking  before  said  court  an  oath  of  office  and 
the  oaths  prescribed  for  officers."  This  sec- 
tion was  re-enacted  in  the  Revised  Code  of 
1854,  ch.  75,  sec.  1,  and  in  the  Revisal  of 
1905,  SCO.  2347,  except  in  the  latter  act  it  is 
added:  "who  shall  hold  their  office  for  two 
years  from  and  after  the  date  of  their  ap- 
pointment."    (Italics  ours.) 

By  the  judicial,  because  in  Long  v.  Crews, 
113  N.  C.  256,  18  S.  E.  499,  it  was  held  that 
the  probate  of  a  deed  in  trust  before  a  notary 
public  who  was  a  preferred  creditor  was  in- 
valid, upon  the  principle  of  the  common  law 
that  no  one  can  sit  in  judgment  upon  his 
own  cause,  and  the  present  Chief  Justice, 
writing  the  opinion,  says  for  the  Court: 
"The  attempted  acknowledgment  of  the  deed 
in  trust  before  a  notary  public  who  was  a 
preferred  creditor  therein  teas  before  an 
officer  disqualified  to  act,  and  hence  a  nul- 
lity," and  the  same  learned  judge  says,  in 
Smith  v.  Ayden  Lumber  Co.  144  N.  C.  49, 
66  S.  E.  555 :  "That  the  officer,  here  a  notarii 
public,"   and    in    his   concurring   opinion    in 
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Nicholson  t.  Eureka  Lumber  Co.  160  N.  C. 
37,  Ann.  Caa.  1914C  202,  75  S.  E.  730:  "It 
cannot  he  doubted  that  a  notary  public  is  a 
public  ogice"     (Italics  ours.) 

The  only  expression  we  have  found  in  our 
reports  apparently  in  conflict  with  these  au- 
thorities is  in  Worthy  v.  Barrett,  63  N.  C. 
199,  in  which  an  opinion  of  the  Attorney- 
General  of  the  United  States  of  1867  is 
quoted,  which  classifies  notaries  public  among 
those  positions  that  are  not  offices. 

The  case  of  Worthy  v.  Barrett  was  this: 
Worthy  was  elected  sheriflF  of  Moore  County 
in  1868,  and  the  commissioners  of  the  county 
refused  to  induct  him  into  office  because  he 
had  been  sheriff  of  the  county  before  and 
during  the  war,  and  the  question  presented 
to  the  Supreme  Court  was  whether  he  was 
an  officer  within  the  meaning  of  tlie  Recon- 
struction Acts,  and  therefore  disqualified  un- 
til his  disabilities  had  been  removed. 

The  Court  held  that  he  was  an  officer  be- 
cause he  was  required  to  take  an  oath  to 
support  the  Constitution,  saying:  'The  oath 
to  support  the  Constitution  is  the  test,"  and 
quoted  the  opinion  of  the  Attorney-General 
in  support  of  this  position,  because  he  said 
in  his  opinion,  in  speaking  of  county  offices: 
"I  have  arrived  at  the  conclusion  that  they 
are  subject  to  disqualification  if  they  were 
required  to  take  as  part  of  their  official  oath 
the  oath  to  support  the  Constitution  of  the 
United  States." 

[340]  We  do  not  concur  in  the  view  that 
the  oath  to  support  the  Constitution  is  the 
test,  but  if  this  should  be  adopted  and  the 
point  decided  in  this  case  of  Worthy  v.  Bar- 
rett approved,  it  would  be  decisive  against 
the  defendant,  because  notaries  public,  both 
before  and  since  the  act  of  1915,  now  under 
consideration,  have  been  and  are  required  to 
take  an  oath  to  support  the  Constitution. 

The  opinion  quoted  in  the  case  by  the  At- 
torney-General of  the  United  States,  that  no- 
taries are  not  public  officers,  is  also  in  direct 
conflict  with  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  Pierce  v. 
Indseth,  106  U.  S.  546,  1  S.  Ct.  418,  27  U.  S, 
(L.  ed.)  254,  thereafter  decided,  that  nota- 
ries ''are  officers  recognized  by  the  commer- 
cial law  of  the  world." 

The  case  of  Lawrence  y.  Hodges,  92  N.  G. 
672,  53  Am.  Rep.  436,  has,  in  our  judgment, 
no  bearing  upon  the  question  involved  in  this 
appeal.  It  was  held  in  that  case  that  it  was 
competent  for  the  Legislature  to  authorize 
clerks  of  the  Superior  Court  to  act  as  nota- 
ries public,  and  this  is  no  more  than  an 
application  of  the  principle  stated  by  Asso- 
ciate Justice  Brown  in  McCulIers  v.  Wake 
County,  168  N.  C.  80,  Ann.  Cas.  191 3D  507, 
73  S.  E.  816,  of  simply  annexing  additional 
powers  and  duties  to  an  office  already  exist- 


ing. He  says,  among  other  things:  'This 
legislation  is  not  novel  in  North  Carolina. 
...  In  1901  the  Legislature  passed  a  simi- 
lar act.  .  We  also  have  the  familiar 
case  of  the  Governor,  who  is  made  by  law  a 
trustee  of  the  University  of  the  State  and 
chairman  of  the  board,  and  is  required  to  per- 
form  these  duties  and  also  act  as  chairman 
of  the  executive  committee  of  the  trustees. 
.  ...  In  West  Virginia  the  law  requires 
the  Governor,  Auditor,  Treasurer,  Superin- 
tendent of  Schools,  and  Attorney-General 
to  serve  on  the  Board  of  Public  Works, 
and  prescribes  the  duties  of  said  board.  The 
Court  of  Appeals  in  an  elaborate  opinion  held 
the  act  valid,  saying,  in  substance,  it  simply 
prescribes  additional  powers  to  be  performed 
by  officers  already  elected  by  the  people,  and 
that  it  does  not  amount  to  an  appointment 
to  an  office  created  by  law,  but  that  it  only 
amounts  to  requiring  the  officers  of  the  ex- 
ecutive department,  by  virtue  of  their  re- 
spective offices  to  which  they  have  been  elect- 
ed by  the  people,  to  act  as  members  of  the 
Board  of  Public  Works;  that  it  in  substance 
simply  annexes  additional  powers  and  duties 
to  their  respective  offices.  .  .  .  We  could 
multiply  authorities  in  support  of  these 
views." 

We  have  no  means  of  knowing  the  opinion 
of  the  Attorney -General  of  the  State  except 
from  his  public  conduct  and  public  utter- 
ances. He  is  a  plaintiff  in  the  action,  and 
filed  a  complaint  alleging  that  the  defendant 
was  unlawfully  using  the  powers  and  duties 
of  the  position  of  notary  public,  and,  when 
there  was  an  adverse  judgment  against  him 
in  the  Superior  Court,  appealed  to  this  Court, 
and  upon  the  argument  strenuously  insisted 
that  the  act  of  the  General  Assembly  passed 
in  1915  ^vas  invalid  if  the  position  of  notary 
public  was  a  public  office  prior  to  its  [341] 
enactment,  and  that  the  only  debatable  ques- 
tion was  whether  it  was  a  public  office,  and 
he  cited  perhaps  twenty  authorities  holding 
the  position  to  be  a  public  office. 

The  Governor  has  declined  to  make  more 
than  one  appointment  until  the  courts  have 
determined  the  validity  of  the  act. 

We  have,  then,  the  opinion  of  a  General 
Assembly  which  refused  to  pass  the  act  until 
the  Governor  had  agreed  that  he  would  make 
only  one  appointment  before  its  constitution- 
ality was  determined;  the  opinion  of  the 
Governor,  who  has  made  only  one  appoint- 
ment, and  then  for  the  purpose  of  presenting 
the  question  to  the  courts,  and  the  opinion 
of  the  Attorney-General,  if  he  has  given  one, 
who  is  a  plaintiff  in  the  action  and  is  seeking 
to  oust  the  defendant  from  office. 

Is  it  not  clear  that  these  officials  have  not. 
expressed  any  opinion,   and  that  they  have 
simply  acted  so  tbat  the  question  might  be 
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considered,  and  liave  jplaced  tlie  responsibility 
of  final  decision  upon  the  courts? 

It  is  but  fair  and  just  to  the  Attorney- 
General  to  say  that  he  has  acted  in  this  mat- 
ter as  he  has  in  all  others  coming  before 
our  Court.  He  is  always  candid  and  presents 
his  contentions  with'  learning  and  ability; 
but  he  feels  that  it  is  his  duty  to  give  the 
Court  tbe  benefit  of  all  authority  he  finds, 
whether  in  support  of  his  contention  or  not. 

It  is  also  suggested  that  women  are  ad- 
mitted to  practice  law  in  this  State,  and  that 
lawyers  are  ofiicers  and  are  required  to  take 
oaths  to  support  the  Constitution,  and,  in 
addition,  an  oath  of  ofilce;  but  as  is  said  in 
4  Cyc.  898:  ''An  attorney  does  not  hold  an 
ofiice  in  the  constitutional  or  statutory  sense 
of  that  term,  but  is  an  officer  of  the  court, 
exercising  a  privilege  or  franchise." 

If,  however,  we  discard  the  definition  of 
the  term  and  the  opinion  of  the  law  writers 
and  of  the  judges,  and  the  construction 
placed  upon  it  by  the  difiTerent  departments 
of  State,  and  apply  the  test  of  the  functions 
to  be  performed  by  the  incumbent  of  the 
position,  we  reach  the  same  conclusion. 

In  Mechem  on  Public  Ofiicers,  sec.  1,  it  is 
said  that  an  office  is  "a  public  position  to 
which  a  portion  of  the  sovereignty  of  the 
country,  either  legislative,  executive,  or  judi- 
cial, attaches  for  the  time  being,  and  which 
is  exercised  for  the  benefit  of  the  public," 
and  this  definition  was  adopted  and  approved 
in  a  unanimous  opinion  of  this  Court  in  State 
v.  Smith,  145  N.  C.  467,  59  S.  E.  649,  and 
again  at  this  term  in  Groves  v.  Barden,  169 
N.  C.  8,  84  S.  E.  1042,  L.R.A.1917A  228,  and 
in  the  latter  case  it  was  also  said  that  the 
performance  of  an  executive,  legislative,  or 
judicial  act  is  the  test  of  a  public  office. 

The  extent  to  which  the  power  may  be 
exercised  is  not  material.  It  is  the  fact  that 
the  power  exists  which  is  determinative.  It 
was  held  in  Midgett  v.  Gray,  159  X.  C.  443, 
74  S.  E.  1050,  by  the  unanimous  opinion  of 
the  Court,  [342]  that  the  position  of  school 
committeeman  is  a  public  ofiice,  and  although 
the  scope  of  the  duties  are  confined,  the  posi- 
tion was  regarded  of  such  importance  that 
its  acceptance  vacated  the  office  of  clerk  of 
the  Superior  Court  under  the  constitutional 
provision  forbidding  the  holding  of  two  offices. 

One  of  the  duties  which  a  notary  public 
may  perform  is  taking  the  probate  of  deeds, 
and  this  is  a  judicial  act. 

In  Paul  V.  Carpenter,  70  N.  C.  508,  Rod- 
man, J.,  speaking  for  the  Court,  says:  "To 
take  the  acknowledgment  and  privy  examina- 
tion of  a  feme  covert  to  a  deed  conveying 
her  land  is  a  judicial  act;"  and  in  White  v. 
Connelly,  105  N.  C.  68,  11  S.  E.  177,  Asso- 
ciate Justice  Clark  says:  "Admitting  to  pro- 
bate is  a  judicial  act,"  and  this  is  approved 


in  Piland  v.  Taylor,  113  N.  C.  1,  18  S.  E.  70, 
and  in  Long  v.  Crews,  113  N.  C.  256,  18 
S.  E.  499. 

"The  officer  who  takes  an  acknowledgment 
(of  the  execution  of  a  deed)  acts  in  a  judi- 
cial character  in  determining  whether  the 
person  representing  himself  to  be,  or  repre- 
sented by  some  one  else  to  be,  the  grantor 
named  in  the  conveyance  actually  is  the 
grantor.  He  determines  further  whether  the 
person  thus  adjudged  to  be  the  grantor  does 
actually  and  truly  acknowledge  before  him 
that  he  executed  the  instrument."  WasBcm 
v.  Connor,  54  Miss.  352.  "It  is  well  settled 
that  the  certificate  of  a  judge  or  a  justice 
of  the  peace  of  the  acknowledgment  of  a  deed 
or  mortgage  is  a  judicial  act.  Conceding 
such  to  be  the  effect  of  a  certificate  of  a 
judge  or  justice,  yet  it  was  contended  on  the 
argument  that  like  effect  should  not  be  given 
to  the  certificate  of  a  notary.  Why  not? 
He  is  a  public  officer,  commissioned  by  the 
Governor.  He  is  acting  under  oath,  like  other 
officials  in  the  performance  of  judicial  duties. 
Whatever  officer  is  authorized  to  take  the 
acknowledgment,  to  him  is  given  a  judicial 
act"  Com.  v.  Haines,  97  Pa.  St.  228,  39 
Am.  Rep.  805. 

The  defendant  contends,  however,  that  if  it 
is  conceded  that  the  probate  of  a  deed  is  a 
judicial  act,  the  judicial  function  is  per- 
formed by  the  clerk,  and  not  by  the  notary 
public;  that  the  notary  takes  and  certifies 
the  evidence,  and  the  clerk  upon  this  certifi- 
cate adjudicates  the  probate. 

The  authorities  are,  in  our  opinion,  against 
this  position.  In  section  989  of  the  Revisal 
it  is  provided  that  'The  execution  of  aU 
deeds  of  conveyance,  etc.,  nmy  be  proven  or 
acknowledged  before  any  one  of  the  following 
officials  of  this  State:  the  several  justices  of 
the  Supreme  Court,  the  several  juc^s  of  the 
Superior  Court,  commissioners  of  affidavits 
appointed  by  the  Governor  of  this  State,  the 
clerk  of  the  Supreme  Court,  the  several  clerks 
of  the  Superior  Courts,  the  deputy  clerks  of 
the  Superior  Courts,  the  several  clerks  of  the 
criminal  courts,  notaries  public,  and  the  sev- 
eral justices  of  the  peace." 

In  this  section  notaries  are  not  only  classi- 
fied among  the  officials  of  the  States  but 
among  its  judicial  officers,  and  all  acquire 
jurisdiction  to  [343]  take  the  proofs  and  ac- 
knowledgments of  deeds  from  the  same  source 
and  in  the  same  language. 

If  so,  by  what  rule  of  construction  ean  it 
be  said  that  a  judge  or  clerk  is  exercising  a 
judicial  power  when  taking  the  proof  or  ac- 
knowledgment of  a  deed,  and  that  a  notary 
is  not? 

Again,  the  respective  duties  of  the  notary 
public  and  the  cU-rk  in  admitting  to  probate, 
when  both  net,  show  that  the  notary  is  re- 
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quired  to  exercise  discretion  and  judgment, 
while  the  duties  of  the  clerk  are  mechanical 
and  clerical. 

The  notary  is  not  required  to  certify  the 
evidence,  hut  ''to  take  and  certify  the  ac- 
knowledgment or  proof"  (Rev.  sec.  2359), 
and  this  imposes  upon  him  the  duty  of  ascer- 
taining (1)  that  the  persons  who  present 
themselves  are  the  grantors  in  the  deed;  (2) 
that  they  acknowledge  the  execution  of  it; 
(3)  that  the  wife  signed  the  deed  freely  and 
voluntarily,  and  that  she  voluntarily  assents 
thereto;  while,  on  the  other  hand,  the  clerk 
is  only  required  to  examine  the  certificate 
and  adjudge  that  it  is  correct  and  order 
registration,  which  only  renders  it  necessary 
to  compare  the  certificate  of  the  notary  with 
the  form  prescribed  by  statute  for  the  pur> 
poae  of  seeing  if  they  are  substantially 
alike. 

This  position  is,  we  think,  fully  sustained 
by  Young  v.  Jackson,  92  N.  C.  147,  and 
Darden  v.  Neuse,  etc.  R.  Steam  Boat  Co.  107 
N.  C.  446,  12  8.  E.  46,  in  which  it  was  held 
that  the  probate  and  registration  of  a  deed 
was  valid  without  an  adjudication  by  the 
clerk  that  it  was  in  due  form  and  without 
an  order  of  registration,  this  requirement  of 
the  statute  being  held  to  be  directory. 

In  the  Jackson  case  the  Court  says:  "The 
important  thing  required  with  a  view  to  reg« 
istration  is  that  the  deed  or  other  instrument 
requiring  registration  shall  be  proven  before 
a  tribunal  or  officer  authorized  by  law  to 
take  and  certify  the  probate;"  and  in  the 
Darden  case:  ''We  therefore  hold  that  where 
an  acknowledgment  or  proof  of  the  execution 
of  a  deed  or  other  paper  required  or  allowed 
to  be  registered  is  lawfully  taken  by  any 
officer  other  than  the  clerk  of  the  Superior 
Court  of  the  county  where  the  land  lies,  it  is 
not  essential  to  the  validity  of  its  registra- 
tion that  the  latter  should  add  an  adjudica- 
tion or  order  of  registration  to  the  certificate 
and  fiat  of  the  officer  taking  the  probate." 

It  is  true  that  in  both  of  these  cases  the 
probate  was  taken  before  a  clerk  of  the  Su- 
perior Court,  but  in  a  county  other  than  that 
in  which  the  land  was  situate,  and  the  au- 
thority of  such  officer  in  regard  to  probate 
is  derived  from  the  same  source  as  is  the 
authority  of  a  notary,  and  is  no  greater,  and 
the  cases  make  no  distinction  between  the 
positions  in  this  respect,  the  language  in  one 
of  the  cases  being  "before  a  tribunal  or  offi- 
cer," and  in  the  other,  **hefore  any  officer." 
These  cases  were  decided  before  the  enact- 
mont  of  section  999  of  the  Revisal,  but  that 
does  not  aflfect  them  as  authority  for  tlie 
position  that  taking  proof  is  judicial. 

[344]  If,  therefore,  admitting  to  probate  is 
a  judicial  function,  and  the  duties  imposed 
upon  the  clerk  are  directory  and  not  manda- 


tory, it  would  seem  that  the  performance  of 
the  judicial  act  is  with  the  notary. 

There  is  no  conflict  between  these  decisions 
and  the  case  of  Evans  v.  Etheridge,  99  N.  C. 
47,  5  S.  £.  386,  because  in  the  latter  case  the 
Court  was  dealing  with  the  certificate  of  a 
commissioner  of  affidavits  of  another  State 
under  a  statute  which  required  the  clerk, 
when  acting  upon  the  certificate  of  a  com- 
missioner, to  "adjudge  sucli  deed  or  other 
instrument  to  be  duly  acknowledged  or  proved 
in  such  manner  as  if  made  or  taken  before 
him." 

Another  important  function  of  a  notary 
public  is  the  power  to  protest  commercial 
paper,  and  here  iiis  act,  attested  by  his  nota- 
rial seal,  is  recognized  at  home  and  abroad, 
because  he  is  a  public  officer,  and  the  maxim. 
Omnia  pre^umuntur  esse  rite  acta,  which  is 
applied  to  the  acts  of  officers  and  not  to  those 
of  the  private  individual,  prevails.  "The  pro- 
test must  be  made  by  a  notary  public  upon 
all  foreign  bills  of  exchange,  because  he  is 
a  public  officer  to  whom  credit  is  given."  5 
Comyn's  Dig.  140.  "The  demand  of  a  foreign 
bill  must  be  made  by  a  notary  public,  to 
whom  credit  is  given  because  he  is  a  public 
officer."  Leftley  v.  Mills,  4  T.  R.  (Eng.) 
175.  "The  notary  is  a  public  officer  commis- 
sioned by  the  State,  and  possessing  an  official 
seal,  and  full  faith  and  credit  are  given  to 
his  official  acts,  in  foreign  countries  as  well 
as  his  own."  2  Dan.  Neg.  Inst.  sec.  934. 
"Notaries  are  public  officers  of  the  whole  com- 
mercial world."  Sonfield  ▼.  Thompson,  42 
Ark.  46,  48  Am.  R<*p.  61. 

"As  public  officers,  notaries  are  entitled  to 
the  presumption  of  law  in  their  favor  that 
they  have  performed  their  duty,  unless  tlie 
contrary  appears.  .  .  .  Every  intendment 
is  to  be  in  favor  of  the  fair  performance  of 
his  duty  by  the  notary."  McAndrew  v.  Rad- 
way,  34  N.  Y.  514. 

Again,  we  said  in  Groves  v.  Barden  that 
while  the  final  test  of  an  office  was  the  per- 
formance of  a  judicial,  executive,  or  legisla- 
tive act,  that  there  were  the  following  evi- 
dences as  to  the  character  of  the  position: 
"That  an  oath  to  support  the  Constitution 
is  required,  or  that  a  bond  for  the  faithful 
performance  of  duties  must  be  executed,  or 
that  the  duties  are  prescribed  by  law  and 
not  recfulated  by  contract,  or  that  the  incum- 
bent discharges  independent  duties  and  is  not 
acting  under  the  direction  of  others,  or  that 
the  duties  are  permanent  in  their  nature  and 
not  occasional  and  intermittent,  and  that  the 
term  is  fixed  and  continuing  and  not  tempo- 
rary, or  that  the  position  is  named  an  office 
or  an  employment  in  the  statute  creating  it." 

It  will  be  found  upon  comparison  that  all 
these  evidences  were  present  as  to  the  posi- 
tion of  notary  public  prior  to  the  passage  of 
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the  act  now  before  us,  except  the  giving  of 
a  bond. 

He  is  required  to  take  an  oath  to  support 
the  Constitution;  his  duties  are  prescribed 
by  law  and  not  regulated  by  contract;  he 
performs  independent  [345]  duties  and  does 
not  act  under  the  direction  of  others;  his 
duties  are  continuing  and  permanent;  the 
term  is  fixed,  and,  until  the  last  General 
Assembly  met,  the  position  had  been  called 
an  office  in  all  legislative  acts  since  1777. 

It  is  also  evident  that  in  the  opinion  of 
the  General  Assembly  of  1915  it  was  an 
office.  If  not,  why  pass  the  act  at  all?  The 
Governor  has  power  under  the  general  law 
to  appoint  notaries,  and  if  not  an  office,  he 
could  have  appointed  women  to  the  position 
before  the  act  was  passed;  and  if  this  was 
the  opinion  of  the  General  Assembly,  that  it 
was  not  an  office,  the  act  is  no  more  than  a 
suggestion  or  advice  to  the  Governor.  It  was 
because  the  position  was  known  and  recog- 
nized as  an  office  that  the  words  were  added 
to  the  act,  ''and  this  position  shall  be  deemed 
a  place  of  trust  and  profit,  and  not  an  office," 
meaning  it  is  an  office  now,  but  "shall  be" 
hereafter  a  place  of  trust  and  profit. 

It  is  also  significant  that  the  General  As- 
sembly, in  passing  the  act  of  1915,  did  not 
undertake  to  amend  chapter  56  of  the  Re- 
visal,  entitled  "Notaries,"  and  it  leaves  that 
chapter  unimpaired,  unless  repealed  by  im- 
plication. 

That  chapter  provides:  "The  Governor 
may  .  .  .  appoint  one  or  more  fit  persons 
in  every  county  to  act  as  notaries,  who  shall 
hold  their  office  for  two  years  .  .  .  and 
shall  be  duly  qualified  by  taking  before  said 
clerk  an  oath  of  office  and  the  oaths  pre- 
scribed for  officers"  (sec.  2347);  "The  Gov- 
ernor shall  issue  to  each  a  commission"  (sec. 
2347 ) ;  "Notaries  public  shall  have  power  to 
take  and  certify  the  acknowledgment  or  proof 
of  deeds,  etc.;  to  take  depositions  and  to 
administer  oaths  and  affirmations  in  matters 
incident  to  or  belonging  to  the  duties  of  their 
offices;  and  to  take  affidavits  to  be  used  be- 
fore a  court,  judge,  or  other  officer  within 
the  State,  and  shall  have  full  power  to  take 
the  privy  examination  of  femes  covert"  (sec. 
2350) ;  "Notaries  public  shall  have  full  power 
and  authority  to  perform  the  functions  of 
their  office  in  any  and  all  counties  of  the 
Slate,  and  full  faith  and  credit  shall  be  given 
to  any  of  their  official  acts"  (sec.  2.350)  ; 
They  are  required  to  stale  after  their  official 
signature  the  date  of  the  expiration  of  their 
commissions,  but  the  failure  to  do  so  shall 
not  thereby  invalidate  "their  official  acts" 
(sec.  2351) ;  "Official  acts  by  notaries  shall 
be  attested  by  their  notarial  seals"  (sec. 
2352). 

It  seems,  therefore,  to  be  established,  by 
every  test  that  can  be  applied,  that  hereto- 


fore the  position  of  notary  public  has  been  a 
public  office. 

4.  //  an  office,  can  the  General  Assembly, 
by  caiUnff  it  a  "place  of  trust  and  profit," 
toithout  changing  the  functions,  affect  its 
character? 

The  contention  of  the  defendant  is  that  as 
the  position  of  notary  public  is  not  named 
in  the  Constitution,  and  is  created  by  stat- 
ute, that  the  qualifications  for  holding  office 
named  in  the  Constitution  do  not  apply  [346] 
to  it,  and  that  the  General  Assembly  may 
determine  who  can  hold  the  position.  In 
other  words,  that  as  the  position  is  created 
by  the  Legislature,  the  constitutional  provi- 
sion as  to  holding  office  does  not  apply  to  it. 

We  cannot  approve  this  position  without 
following  it  to  its  logical  conclusion,  and  to 
do  so  it  must  be  applied  to  all  offices  not 
named  in  the  Constitution  and  created  by 
legislative  act,  and  as  to  them  we  must  hold 
that  the  Legislature  may  call  them  "places 
of  trust  and  profit"  and  say  who  may  hold 
them,  without  regard  the  Constitution. 

There  is  no  such  classification  of  offices  as 
large  and  small,  and  we  cannot  yield  to  the 
suggestion  that  the  position  of  notary  public, 
if  an  office,  is  not  of  great  importance,  and 
that  therefore  we  may  hold  that  the  consti- 
tutional qualifications  for  office  do  not  apply 
to  that  position  and  stop,  because  when  this 
case  is  decided  it  becomes  a  precedent,  and 
as  said  by  Disraeli,  "A  precedent  embalms  a 
principle."  If  the  principle  is  not  safe  and 
sound,  we  may  well  adopt  the  words  of 
Portia,  who  replied,  when  urged  to  do  a  little 
wrong  that  great  good  might  come  of  it: 

'Twill  be  recorded  for  a  precedent; 
And  many  an  error  by  the  same  example. 
Will  rush  into  the  State.    It  cannot  be. 

Let  us,  then,  see  to  what  conclusions  the 
principle  naturally  and  inevitably  leads,  and, 
first,  as  to  the  offices  to  which  it  must  be 
applied. 

We  find  among  the  offices  created  by  legis- 
lative act,  now  in  existence,  and  not  men- 
tioned in  the  Constitution,  Uiree  Corporation 
Commissioners,  a  Commissioner  of  Agricul- 
ture, an  Insurance  Commissioner,  a  Commis- 
sioner of  Labor,  the  directors  and  superin- 
tendent of  the  State's  Prison,  the  State  Libra- 
rian, the  Marshal  of  the  Supreme  Court,  the 
Keeper  of  the  Capitol,  the  members  of  the 
Historical  Commission,  the  Assistant  Attor- 
ney-General, mayors,  aldermen,  police  jus- 
tices, and  constables;  and,  if  the  position  of 
the  defendant  is  sustained,  the  General  As- 
sembly may  call  all  of  these  "places  of  trust 
and  profit"  and  may  say  that  women  can 
hold  them. 

This  would  produce  an  anomalous  condi- 
tion, as  a  woman  could  hold  the  position  of 
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Commissioner  of  Agriculture,  becPiUse  created 
by  the  General  Assembly,  and  could  not  be 
Superintendent  of  Public  Instruction,  because 
named  in  the  Constitution;  she  could  be  a 
Corporation  Commissioner  and  not  a  coroner; 
she  could  be  Insurance  Commissioner  and  not 
a  county  surveyor. 

This,  however,  would  not  be  the  end,  be- 
cause if  the  principle  is  once  admitted  that 
the  provisions  in  the  Constitution  as  to  quali- 
fications for  office  do  not  apply  to  offices 
created  by  the  General  Assembly,  it  follows 
logically  that  the  qualifications  for  voters  in 
the  Constitution  do  not  apply  to  such  offices, 
and  the  General  Assembly  would  not  only 
have  the  power  to  say  that  women  could  vote 
for  all  of  these  positions,  but  it  could  [347] 
also  strike  down  the  educational  and  other 
qualifications  of  voters  as  to  these  offices, 
because  the  contention  is  as  to  offices  created 
by  the  Legislature  that  they  are  under  the 
control  of  the  Legislature  and  not  under  or 
bound  by  the  limitations  in  the  Constitution. 

This  would  be  in  direct  conflict  with  the 
decision  in  Van  Bokkelen  v.  Canaday,  73  N. 
C.  198,  21  Am.  Rep.  465,  in  which  the  Court 
had  under  consideration  Article  VI,  section  1, 
of  the  Constitution  of  1868,  of  which  Article 
VI,  section  1,  of  the  present  Constitution  is 
an  exact  copy,  and  it  was  there  held  that 
the  qualifications  of  electors  prescribed  by 
the  Constitution  applied  to  all  elections,  the 
Court  saying:  "The  Constitution  provides 
that  every  male  person  21  years  old,  resident 
in  the  State  twelve  months  and  in  the  county 
thirty  days,  shall  be  an  elector  (Art.  VI, 
sec.  1).  An  elector  for  what?  The  Consti- 
tution does  not  say  for  what.  Does  it  mean 
for  President,  or  for  members  of  Congress, 
or  for  Governor,  or  for  judges,  or  for  mem- 
bers of  the  General  Assembly,  or  for  county 
officers,  or  for  township  or  town  officers,  or 
for  what  else?  There  it  stands  by  itself, 
without  explanation;  that  every  such  person 
shall  be  an  elector — a  voter.  It  evidently 
means  to  designate  those  persons  as  a  clctaa, 
to  vote  generally  whenever  the  polls  are 
opened  and  elections  held  for  anything  con- 
nected with  the  General  Government  or  the 
State  or  local  government." 

Again,  this  construction  would  place  it  in 
the  power  of  the  General  Assembly  to  nullify 
Article  XIV,  section  7,  of  the  Constitution, 
forbidding  the  holding  by  one  person  of  two 
offices,  because  the  Legislature  could  simply 
say  that  a  particular  position  was  not  an 
office,  but  an  employment,  and  thereby  enable 
one  to  hold  two  positions  now  known  as 
offices. 

We  cannot  think  that  the  framers  of  the 
Constitution  intended  such  a  result. 

The  Revolution  of  1776  was  largely  a  pro- 
test against  the  exercise  of  arbitrary  power. 


and  one  of  the  principal  reasons  for  adopting 
«  written  Constitution  was  that  limitations 
should  be  placed  upon  the  exercise  of  power, 
and  it  is  said  in  our  Constitution,  Art.  I, 
sec.  37,  that  "all  powers  not  herein  delegated 
remain  with  the  people."  The  Constitution 
is  intended  to  be  permanent,  and  was  adopted 
not  only  to  meet  conditions  then  existing, 
but  for  the  future,  and  it  was  the  purpose 
of  the  people  that  it  should  remain  unim 
paired  until  changed  by  the  people  them- 
selves. 

It  is  not  an  enemy  to  progress,  but  as  it 
is  the  result  of  deliberate  consideration  and 
mature  judgment,  first  expressed  in  conven- 
tion and  then  approved  by  the  people,  it  is 
so  framed  that  it  cannot  be  changed  in  a 
day;  the  people,  then,  a^eeing  upon  the 
fundamental  law  for  the  present  and  the  fu- 
ture, and  knowing  that  times  of  agitation 
and  popular  clamor  would  come,  while  re- 
serving the  power  of  amendment,  in  their 
wisdom  [348]  imposed  a  restraint  upon  them- 
selves by  making  the  powers  of  amendment 
slow  enough  to  give  time  for  reflection  before 
final  action. 

"What  is  a  Constitution?  It  is  the  form 
of  government,  delineated  by  the  mighty  hand 
of  the  people,  in  which  certain  first  princi- 
ples of  fundamental  laws  are  established. 
The  Constitution  is  certain  and  fixed;  it  con- 
tains the  permanent  will  of  the  people,  and 
is  the  supreme  law  of  the  land;  it  is  para- 
mount to  the  power  of  the  Legislature,  and 
can  be  revoked  or  altered  only  by  the  author- 
ity that  made  it. 

"The  life-giving  principles  and  the  death- 
doing  stroke  must  proceed  from  the  same 
hand.  What  are  legislatures?  Creatures  of 
the  Constitution;  they  owe  their  existence  to 
the  Constitution;  they  derive  their  powers 
'  from  the  Constitution.  It  is  their  commis- 
sion, and,  therefore,  all  their  acts  must  be 
conformable  to  it,  or  else  they  will  be  void. 
The  Constitution  is  the  work  or  will  of  the 
People  themselves,  in  their  original,  sover- 
eign, and  unlimited  capacity.  Law  is  the 
work  or  will  of  the  Legislature  in  their 
derivative  and  subordinate  capacity.  The 
one  is  the  work  of  the  creator,  and  the  other 
of  the  creature.  The  Constitution  fixes  lim- 
its to  the  exercise  of  legislative  authority, 
and  prescribes  the  orbit  within  which  it  must 
move.  In  short,  the  Constitution  is  the  sun 
of  the  political  system,  around  which  all  leg- 
islative, executive,  and  judicial  bodies  must 
revolve.  .     The    Constitution    is   the 

origin  and  measure  of  legislative  authority. 
It  says  to  legislatures.  Thus  far  ye  shall  go, 
and  no  further.  Not  a  particle  of  it  should 
be  shaken;  not  a  pebble  of  it  should  be  re- 
moved. Innovation  is  dangerous.  One  en- 
croachment leads  to  another;  precedent  givea 
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birth  to  precedent;  what  has  been  done  may 
be  done  again;  thus  radical  principles  are 
generally  broken  in  upon,  and  the  Constitu- 
tion eventually  destroyed.  .  .  .  Omnipo- 
tence in  legislation  is  despot ic.^'  Vanhorne 
V.  Dorrance,  2  Dall.  304,  1  U.  S.  (L.  ed.)  391. 

The  functions  of  government  were  distrib- 
uted in  the  Constitution  among  three  depart- 
ments, legislative,  judicial,  and  executive,  and 
all  authority  conferred  by  the  people  is  exer- 
cised under  one  of  these  departments. 

As  new  agencies  are  required,  the  General 
Assembly  has  tJie  power  to  create  them,  and, 
when  no  longer  necessary,  to  abolish  them; 
but  when  created,  they  fall  witliin  one  of  the 
departments  and  exist  under  the  Constitution 
and  subject  to  its  restrictions. 

The  language  of  the  Court  in  Worthy  v. 
Barrett,  supra,  in  reference  to  the  Constitu- 
tion of  the  United  States  is  applicable  to  our 
own  Constitution,  as  the  two  are  in  this  re- 
spect practically  identical.  The  Court  says: 
"The  Government  of  the  United  States  is 
divided  into  three  branches — legislative,  judi- 
<?ial,  and  executive.  These  three  parts  make 
one  whole.  There  is  no  other  part  or  parcel. 
It  follows  that  there  can  be  no  office  in  the 
Government  that  is  not  in  one  of  these  de- 
partments. There  can  be  no  officer  unless  he 
be  the  incumbent  of  an  office.  Tlierefore, 
[349]  there  can  be  no  officer  except  he  be  in 
some  office  in  one  of  these  three  departments." 

If  they  are  not  under  the  Constitution,  by 
what  authority  do  they  exist?  It  cannot  be 
that  we  are  living  as  to  a  part  of  our  Gov- 
ernment under  the  Constitution,  and  as  to 
another  part  outside  the  Constitution,  with- 
out restrictions  or  limitations. 

It  is,  however,  doubtful  if  the  General  As- 
sembly has  made  any  change  in  the  law  by 
stating  that  the  position  of  notary  public  is 
a  "place  of  trust  and  profit." 

In  Article  XIV,  section  7,  of  the  Constitu- 
tion it  is  provided:  "No  person  who  shall 
hold  any  office  or  place  of  trust  or  profit," 
etc.,  shall  hold  or  exercise  any  other  office  or 
"place  of  trust  or  profit;"  and  in  construing 
this  language  it  was  said,  in  Doyle  v.  Raleigh, 
89  N.  C.  136,  46  Am.  Rep.  677:  "It  is  ap- 
parent from  the  association  that  'places  of 
trust  or  profit*  are  intended  which  approxi- 
mate to  but  are  not  offices,  and  yet  convey 
the  same  general  level  in  dignity  and  impor- 
tance. The  manifest  Intent  is  to  prevent 
double  officeholding — that  offices  and  places 
of  public  trust  should  not  accumulate  in  a 
single  person;  and  the  superadded  words  of 
'places  of  trust  or  profit'  were  put  there  to 
avoid  evasions  in  giving  too  technical  a  mean- 
ing to  the  precedinj?  words."  This  was  af- 
firmed in  State  v.  Smith,  146  N.  C.  477,  59 
S.  E.  649,  in  an  opinion  by  Justice  Brown, 
in   which   he   adds:      "The    most   important 


characteristic  which  distinguishes  an  office 
from  a  public  agency  is  that  the  conferring 
of  the  office  carries  with  it  a  delegation  to 
the  individual  of  some  of  the  sovereign  func- 
tions of  the  Government.  In  this  respect  the 
terms  'office'  and  'places  of  trust,'  as  used  in 
our  Constitution,  are  synonymous." 

Both  of  these  cases  were  approved  at  this 
term  by  the  unanimous  opinion  of  the  Court 
tn  Groves  v.  Barden,  169  N.  C.  8,  84  S.  E. 
2042,  L.R.A.1917A  228. 

It  is,  therefore,  at  least  debatable,  conced- 
ing the  power  to  exist,  if  the  General  Assem- 
bly made  any  change  in  the  position  by  call- 
ing it  a  "place  of  trust  and  profit." 

Can  we  find  a  better  definition  of  an  office 
than  that  it  is  a  "place  of  trust  and  profit?" 
In  29  Cyc.  1361,  it  is  said  that  "An  office  in 
the  abstract  sense  may  be  defined  as  a  duty, 
charge,  or  trust,  a  place  of  trust,  a  position 
to  which  certain  duties  are  attached." 

If,  however,  other  words  had  been  used,  we 
are  of  opinion  that  by  merely  giving  it  a 
name  the  General  Assembly  has  not  changed 
the  character  of  the  position.  Wood  v.  Bel- 
lamy, 120  N.  C.  212,  27  S.  E.  113. 

The  last  case  cited  (Wood  v.  Bellamy)  ie 
historical. 

In  1896  there  was  a  change  of  administra- 
tion in  the  State,  and  a  new  political  party 
came  into  power.  The  General  Assembly  of 
1897  passed  an  act  by  which  it  attempted  to 
give  control  to  the  new  party  of  different 
State  institutions,  and,  among  others,  of  the 
State  Hospital  at  Raleigh.  Among  other 
things,  it  was  provided  in  the  act  that  the 
board  of  directors  [350]  having  charge  of  the 
institution  should  be  aholished  and  that  the 
powers,  rights,  and  duties  heretofore  pre- 
scribed by  law  to  said  board  shall  hereafter 
be  granted  to  and  imposed  upon  a  board  of 
trustees;  and  it  was  then  further  provided: 
"It  is  not  the  intention  of  the  General  As- 
sembly that  the  trustees  herein  provided  for 
shall  be  offices  within  the  meaning  of  section 
7  of  Article  XIV  of  the  Constitution,  and 
they  are  declared  to  be  special  trustees  for 
the  special  purposes  of  this  act." 

The  Court,  speaking  of  this  part  of  the 
act,  said:  "These  places  have  been  held  to 
be  offices,  as  we  have  declared  in  this  opin- 
ion, and  the  Legislature  by  simply  declaring 
that  they  are  not  to  be  offices  does  not  change 
the  nature  of  the  thing.  .  .  .  It  is  idle, 
under  the  decision  of  this  Court,  to  say  that 
such  a  position  as  these  defendants  hold  is 
not  an  office,  as  it  would  be  to  say  that  a 
horse  is  not  a  horse  because  one  may  choose 
to  call  him  some  other  animal." 

This  principle  was  also  fully  recognized 
and  approved  at  this  term  in  Groves  v.  Bar- 
den, supra,  in  which  it  was  held  that  the 
name  given  to  a  position  by  the  General  As- 
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semblv  was  evidence  of  the  character  of  the 
position,  hut  that  this  '*ic<is  not  determina- 
tire  or  conclusive.'^ 

The  case  of  Wood  v.  Bellamy  ia  one  of  the 
ofiiceholding  eases  that  was  not  Overruled  by 
Mial  V.  PUlington,  134  N.  C.  131,  as  is  shown 
by  the  concurring  opinion  of  Chief  Justice 
Clark,  who  also  concurred  in  the  opinion  in 
Wood  V.  Bellamy.  He  says,  at  page  166: 
**In  Wood  V.  Bellamy  there  was  an  applica- 
tion of  Hoke  V.  Henderson,  15  N.  C.  1,  in  a 
case  when  new  incumbents  were  placed  in 
offices  as  to  which  there  had  been  no  change 
of  duties,  but  a  change  of  name  only.  This 
decision  was  within  the  limits  of  the  original 
decision.  It  was  the  subsequent  case,  begin- 
ning with  Day's  case,  124  N.  C.  302,  which 
carried  it  further,  causing  it  to  be  denied, 
and  its  ultimate  and  inevitable  overthrow.** 

The  inference  seems  to  be  clear  that,  in  the 
opinion  of  the  writer,  Wood  v.  Bellamy  was 
correctly  decided,  and  that  the  character  of 
a  position  is  not  affected  when  there  is  *'no 
change  of  duties,  but  a  change  of  name  only." 

It  is  true,  there  is  language  in  the  opinion 
in  Brown  v.  Turner,  70  N.  C.  93,  which  sus- 
tains the  contention  of  the  defendant  that  the 
character  of  the  position  is  determined  solely 
by  the  fact  that  it  is,  or  is  not,  called  an 
office  in  the  legislative  act;  but  this  question 
was  not  before  the  Court. 

The  point  in  controversy  and  decided  was* 
as  to  the  power  of  the  General  Assembly  to 
abolish  the  office  of  Public  Printer  and  to 
invest  a  joint  committee  of  the  House  and 
Senate  with  the  authority  to  contract  for  the 
public  printing. 

If,  however,  the  case  is  regarded  as  author- 
ity, it  is  in  direct  conflict  with  the  subse- 
quent case  of  Wood  v.  Bellamy,  and  with 
State  V.  Smith,  145  [351]  N.  C.  476,  59  S.  E. 
649,  and  Groves  v.  Barden,  169  N.  C.  8,  84 
S.  E.  1042,  L.I^.A.1917A  228,  both  holding 
that  the  character  of  the  position  is  deter- 
mined by  the  functions  to  be  performed,  and 
not  by  the  name. 

It  is  also  expressly  declared  in  the  latter 
case  that  *'the  fact  that  the  lawmaking 
power  may  have  declared  the  position  an 
office  or  employment,  although  not  conclusive^ 
is  entitled  to  consideration;"  and  we  are 
asked  to  say,  in  direct  opposition  to  that 
opinion,  that  as  the  General  Assembly  has 
said  that  the  position  of  notary  public  is  a 
place  of  trust  and  profit,  and  not  an  office, 
that  this  declaration  is  conclusive. 

There  are  also  a  number  of  decisions  from 
the  courts  of  other  States  of  eminent  learning 
and  ability,  supporting  the  position  of  the 
defendant  that  the  qualifications  for  holding 
office,  prescribed  by  the  Constitution,  do  not 
apply  to  offices  created  by  the  Legislature, 
and  that  as  to  such  offices  the  Legislature 


may  say  who  may  fill  them;  but  there  are 
two  insuperable  objections  to  following-  them. 

In  the  first  place,  these  decisions  are  based 
on  the  constitutions  of  the  respective  States, 
and  in  no  one  of  these  constitutions  can  be 
found  the  provision  which  is  in  the  Constitu- 
tion of  our  State:  '^Every  voter,  except  as 
in  this  article  disqualified,  shall  be  eligible 
to  office;"  nor  has  it  been  declared  by  the 
courts  of  those  States,  as  it  has  been  with  us, 
that  "No  one  is  eligible  to  office  unless  he  is 
a  voter."  Pace  v.  Raleigh,  140  N.  C.  70,  52 
S.  E.  277. 

In  the  next  place,  the  doctrine  that  offices 
created  by  the  General  Assembly  are  not  un- 
der the  restrictions  and  limitations  of  the 
Constitution  was  repudiated  in  Spruill  v. 
Bateman,  162  N.  C.  588,  Ann.  Cas.  1915B 
515,  77  S.  E.  768. 

The  office  of  recorder  or  police  justice  is 
not  mentioned  in  the  Constitution,  and  it 
owes  its  origin  and  existence  to  legislative 
action,  and  yet  it  was  held  in  the  Bateman 
case  that  the  qualifications  of  the  Constitu- 
tion for  holding  office  applied  to  it,  and  that 
the  General  Assembly  did  not  have  the  power 
to  say  that  the  recorder  should  be  a  licensed 
attorney,  because  this  was  not  a  qualification 
named  in  the  Constitution;  and  if  this  case 
stands  and  is  authority,  whatever  else  may 
be  deduced  from  it,  it  cannot  be  held  that 
offices  created  by  the  General  Assembly  are 
not  under  the  Constitution  and  not  controlled 
by  its  provisions. 

We  are,  therefore,  of  opinion  that  the  Gen- 
eral Assembly  has  not  changed  the  character 
of  the  position  by  calling  it  a  "place  of  trust 
and  profit,"  and  that  it  exceeded  its  power 
when  it  declared  that  a  woman  could  hold 
the  position  of  notary  public. 

5.  //  so,  has  this  C<yurt  the  potoer  to  say 
that  the  General  Assembly  has  exceeded  its 
authority  and  that  the  act  passed  by  it  is 
unconstitu  tiona  I T 

The  text-writers  and  the  decided  case^ 
agree  that  it  is  not  only  within  the  power, 
but  that  it  is  the  duty,  of  the  courts  in 
proper  cases  to  deelare  [352]  an  act  of  the 
Legislature  unconstitutional,  aiid  this  obliga- 
tion arises  from  the  duty  imposed  upon  the 
courts  to  declare  what  the  law  is. 

The  Constitution  is  the  supreme  law.  It 
is  ordained  and  established  by  the  people, 
and  all  judges  are  sworn  to  support  it. 
W'hen  the  constitutionality  of  an  act  of  the 
Greneral  Assembly  is  questioned,  the  courts 
place  the  act  by  the  side  of  the  Constitution, 
with  the  purpose  and  the  desire  to  uphold  it 
if  it  can  be  reasonably  done,  but  under  tho 
obligation,  if  there  is  an  irreconcilable  con- 
flict, to  sustain  the  will  of  the  people  as 
expressed  in  the  Constitution,  and  not  the 
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will  of  the  legislators,  who  are  but  agents 
of  the  people. 

The  principle  is  well  stated  in  6  Ruling 
Case  Law,  72,  that  "Since  the  Constitution 
is  intended  for  the  observance  of  the  judiciary 
as  well  as  the  other  departments  of  Govern- 
ment, and  the  judges  are  sworn  to  support 
its  provisions,  the  courts  are  not  at  liberty 
to  overlook  or  disregard  its  commands,  and, 
therefore,  when  it  is  clear  that  a  statute 
transgresses  the  authority  vested  in  the  Leg- 
islature by  the  Constitution,  it  is  the  duty 
of  the  courts  to  declare  the  act  unconstitu- 
tional, and  from  this  duty  they  cannot  shrink 
without  violating  their  oaths  of  office.  The 
duty,  therefore,  to  declare  a  law  unconstitu- 
tional in  a  proper  case  cannot  be  declined, 
and  must  be  performed  in  accordance  with 
the  deliberate  judgment  of  the  tribunal  in 
which  the  validity  of  the  enactment  is  direct- 
ly drawn  in  question/' 

The  first  exercise  of  this  power  in  this 
State  was  in  1787,  in  Bayard  v.  Singleton, 
1  N.  C.  5,  and  one  of  the  latest  was  in  1912, 
in  Drainage  Com'rs  v.  Webb,  160  N.  C.  594, 
76  S.  £.  552,  is  which  an  act  was  held  un- 
constitutional by  the  imanimous  opinion  of 
the  Court,  written  by  the  present  Chief  Jus- 
tice. 

In  Sutton  v.  Phillips,  116  N.  C.  504,  21 
S.  E.  968,  in  an  opinion  written  by  Chief 
Justice  Clark,  the  Court  says:  "While  the 
courts  have  the  power,  and  it  is  their  duty, 
in  proper  cases,  to  declare  an  act  of  the 
Legislature  unconstitutional,  it  is  a  well  rec- 
ognized principle  that  the  courts  will  not 
declare  that  this  co-ordinate  branch  of  the 
Government  has  exceeded  the  powers  vested 
in  it  unless  it  is  plainly  and  clearly  the 
case;"  and  this  language  was  approved  and 
affirmed  in  the  case  of  In  re  Watson,  157 
X.  C.  349. 

In  1913  an  act  of  the  General  Assembly 
was  declared  to  be  unconstitutional  in  As- 
bury  V.  Albemarle,  162  N.  C.  248,  78  S.  E. 
146,  44  L.R.A.(N.S.)  1189,  and  in  Shute 
Sewerage  Co.  v.  Monroe,  162  N.  C.  275,  78 
S.  E.  151,  and  in  each  case  the  judge  of  the 
Superior  Court  sustained  the  constitutional- 
ity of  the  act,  and  two  members  of  this  Court 
dissented,  Associate  Justice  Hoke  and  the 
writer  of  this  opinion. 

Between  these  cases  that  are  cited,  running 
from  the  first  volume  of  our  Reports  to  the 
160th,  covering  a  period  of  one  himdred  and 
twenty-five  years,  there  could  be  cited  fifty 
or  more  cases  in  which  acts  of  the  [353] 
General  Assembly  have  been  declared  uncon- 
stitutional, and  we  find  no  judicial  opinion 
to  the  contrary. 

The  legislative  and  executive  departments 
have  recognized  the  existence  of  this  power 
in  the  courts  in  the  passage  and  execution 


of  the  act  now  before  us,  because  it  is  a 
part  of  the  history  of  the  act  that,  after  its 
introduction,  the  General  Assembly  hesitated 
and  refused  to  take  final  action  until  assured 
by  the  head  of  the  executive  department  that 
only  one  appointment  would  be  made  until 
the  constitutionality  of  the  act  was  passed 
upon  by  the  courts. 

We  are,  therefore,  of  opinion,  upon  the 
whole  case: 

1.  That  a  woman  is  not  a  voter  in  this 
State. 

2.  That  as  she  is  not  a  voter,  she  is  not 
eligible  to  office. 

3.  That  the  position  of  notary  public  is  a 
public  office. 

4.  That  being  a  public  office,  the  General 
Assembly  cannot  change  its  character  by  sim- 
ply making  a  change  in  the  name. 

5.  That  the  act  of  the  General  Assembly 
declaring  that  a  woman  may  hold  the  office 
of  notary  public  is  unconstitutional  and  void. 

Our  State  Government  and  the  right  to 
hold  office  are  based  on  male  suflfrage,  and  if 
this  policy  is  to  be  changed,  it  must  not  be 
done  by  the  courts,  as  the  power  to  amend 
is  reserved  to  the  people  alone.  If  we  exer- 
cise the  power,  we  violate  the  Constitution 
we  are  required  to  support  and  maintain,  and 
establish  a  precedent  which  will  furnish  an 
opportunity  to  change  the  policy  of  our  Gov- 
ernment in  a  way  not  contemplated  by  the 
Constitution. 

We  cannot  hold  that  a  woman  may  hold 
the  office  of  notary  public,  and  stop.  If  we 
take  the  first  step,  we  must  do  so  upon  the 
principle  that  offices  created  by  the  General 
Assembly  are  not  bound  by  the  limitations  of 
the  Constitution,  and  if  this  principle  is  es- 
tablished, we  must  follow  it  to  its  Intimate 
and  logical  conclusion,  and  apply  it  to  all 
offices  created  by  the  Legislature. 

We  have  no  right  to  deal  with  the  question 
upon  ground  of  sentiment  or  personal  incli- 
nation. 

Our  duty  is  performed  when  we  declare 
the  law  as  we  imderstand  it  to  be,  giving 
to  the  subject  careful  consideration  and  ex- 
ercising our  deliberate  judgment,  and  it  can- 
not be  performed  otherwise. 

Neither  the  wisdom  of  extending  the  right 
of  suffrage  to  women  nor  their  fitness  to  hold 
office  is  remotely  involved  in  this  appeal. 
These  are  questions  which  must  be  submitted 
to  and  determined  by  the  people. 

We  have  not  been  inadvertent  to  the  statis- 
tics which  have  been  urged  upon  our  consid- 
eration. These  may  be  important  upon  the 
question  as  to  the  desirability  of  changing 
the  Constitution,  but  cannot  aid  us  in  the 
construction  of  our  written  Constitution  un- 
less it  is  shown  that  in  States  where  women 
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are  notaries  the  oonstitutioiu  are  like  ours, 
and  this  has  not  been  done. 

[354]  In  some  of  these  States  women  are 
▼oters  and  can,  of  course,  hold  any  office,  and 
in  others  they  have  qualified  and  restricted 
suffrage,  and  in  England  there  is  no  written 
Constitution. 

The  number  of  questions  urged  upon  our 
consideration  on  the  oral  argument  and  in 
the  briefs,  some  of  them  new  and  important, 
and  the  propriety  of  giving  satisfactory  rea- 
sons for  denying  a  request  or  demand  of 
woman,  whether  addressed  to  the  individual 
or  to  the  judge,  have  rendered  it  necessary 
to  extend  the  discussion  further  than  would 
otherwise  be  required. 

Reversed. 

Clark,  C.J.  (diasenting) . — There  is  but 
one  question  presented  by  this  appeal. 

The  General  Assembly  of  North  Carolina 
at  its  late  session  enacted  chapter  12,  Laws 
1915,  as  follows:  "The  Governor  is  hereby 
authorized  to  appoint  women  as  well  as.  men 
to  be  notaries  public,  and  this  position  shall 
be  deemed  a  place  of  trust  and  profit,  and 
not  an  office." 

Upon  this  authority  from  the  lawmaking 
department  of  the  Government,  to  whom  by 
the  Constitution  that  duty  is  intrusted,  the 
Governor  of  the  State  issued  his  commission 
to  Mrs.  Noland  Knight,  the  defendant,  as  a 
notary  public.  Thereafter  this  quo  toarraaito 
proceeding  was  brought,  averring  that  a  no- 
tary public  was  not  a  place  of  trust  or  profit, 
as  the  Legislature  had  enacted,  but  was  in 
truth  an  office,  and  therefore  that  the  com- 
mission issued  to  her  by  the  executive  de- 
partment of  the  State  under  the  authority  of 
the  Legislature  was  a  nullity  because  she 
was  a  woman. 

The  action  was  brought  before  Judge  Webb 
of  the  Superior  Court,  who  sustained  the  ac- 
tion of  the  General  Assembly  and  of  the  Gov- 
ernor, and  declined  to  hold  their  acts  void. 
On  argument  in  this  Court,  the  Attorney- 
General,  while  he  combated  some  of  t)ie  prop- 
ositions of  the  defendant's  counsel,  admitted 
that  the  act  was  valid,  saying  then,  and  also 
in  a  written  opinion:  "In  the  face  of  the 
legislative  declaration,  there  ought  not  to  be 
any  serious  trouble  about  the  matter." 

The  sole  question,  therefore,  is,  after  this 
action  of  the  lawmaking  department  and  the 
Oovemor,  and  the  admission  of  the  relator, 
the  Attorney -General,  himself,  in  open  court, 
* 'Ought  the  defendant  be  deprived  of  her  ap- 
pointment?" There  can,  of  course,  be  other 
questions,  more  or  less  collateral,  discussed, 
but  that  is  the  sole  question  presented  on 
this  record.  If  she  can  be  thus  deprived,  it 
can  be  done  only  upon  the  ground  that  the 
above  acts  of  the  Legislature  and  of  the  Gov- 
Ann.  Cas.  191 7D — 34. 


ernor  are  in  violation  of  the  Constitution. 
It  cannot  be  contended  that  the  Legislature 
acted  ignorantly  or  unadvisedly.  In  that 
body  there  were  many  able  men,  among  whom 
were  lawyers  of  acknowledged  prominence 
and  recognized  ability.  They  were  under  an 
oath  to  support  the  Constitution,  [365]  as 
much  so  as  the  members  of  this  bench.  No 
one  will  impute  to  that  body  a  desire  to 
evade  or  fraudulently  circumvent  the  Consti- 
tution which  they  were  sworn  to  support. 
No  one  has  suggested  that.  The  matter  was 
fully  discussed  in  both  houses,  was  thorough- 
ly understood,  and  the  bill  passed  the  Gen- 
eral Assembly  by  a  large  majority  in  both 
houses. 

If  this  Court  deems  it  is  its  duty  to  so 
decree,  it  ought  to  point  out  the  paragraph 
in  the  Constitution  which  gives  it  the  power, 
in  its  opinion,  to  hold  this  action  of  the 
Legislature  and  the  Governor  in  violation  of 
the  Ccmstitution ;  for  the  Governor  as  well 
as  the  members  of  the  General  Assembly  are 
under  the  sanction  of  an  oath  to  maintain 
the  Constitution.  The  act  "authorized"  but 
did  not  require  him  to  appoint  women  nota- 
ries public. 

The  General  Assembly  of  1913  passed  an 
act  in  almost  identical  terms  authorizing 
the  appointment  of  women  as  trustees  upon 
the  public  school  boards,  and  with  the  same 
provision,  that  such  "position  shall  be  deemed 
a  place  of  trust  and  profit,  and  not  an  office." 
That  act  has  been  recognized  without  ques- 
tion and  acted  upon.  One  hundred  and  fifty 
women  have  been  appointed  to  such  positions 
and  have  discharged  the  duties  thereof  with 
credit  to  themselves  and  to  the  benefit  of 
the  public. 

There  is  no  provision  of  the  Constitution 
which  defines  an  "office,"  and  none  which 
creates  the  position  of  notary  public.  The 
Legislature,  therefore,  could  not  act  in  vio- 
lation of  the  Constitution  in  drawing  the 
line,  as  it  did,  between  positions  of  trust  or 
profit  and  offices.  Certainly  not,  unless  the 
duties  of  a  notary  public  are  of  themselves 
so  inherently  an  office  and  unless  it  has  been 
so  generally  recognized  as  such  that  to  term 
it  not  an  office  would  be  a  fraud  in  legislation. 

Every  department  of  the  State  Government 
has  always  recognized  that  a  notary  public 
is  not  an  office,  for  in  this  Legislature,  as  in 
preceding  ones,  several  members  were  at  the 
same  time  notaries.  The  Constitution  for- 
bids persons  holding  two  offices  at  the  same 
time.  Art.  XIV,  sec.  7.  Yet  no  Legislature 
has  ever  held  that  a  member  could  not  be  a 
notary.  The  Governors  (most  of  whom  have 
been  lawyers)  have 'appointed  members  of  the 
Legislature  to  be  notaries  while  continuing 
to  sit  as  members,  and  no  court  has  ever 
held  the  act  of  any  notary  invalid  because 


530 


CITE  THIS  VOL.  ANK.  CAS.  1917D. 


he  continued  to  act  u  such  while  a  member 
of  a  Legislature.  The  effect  of  the  majority 
decision  in  this  case  ma^'  invalidate  many 
instruments  acknowledged  before  notaries, 
heretofore  recognized  as  valid. 

The  words  'oflSce"  and  "public  office*'  are 
very  frequently  used  loosely  without  any  in- 
tention to  draw  the  line  as  to  wliether  a  posi- 
tion is  an  "office,"  a  "place  of  trust  or 
profit,"  or  a  "public  employment,"  and  it  is 
due  to  that  fact  that  many  opinions  have 
spoken  of  the  position  of  notary  public  as  an 
office.  "Office"  means  simply  a  "duty,"  from 
the  Latin  word  [356]  officium;  and  as  this 
position  is  called  "notary  public,"  it  has  been 
frequently,  in  casual  writing  of  opinions,  re- 
ferred to  as  a  public  office. 

But  there  has  been  no  opinion  of  the  Su- 
preme Court  of  this  State  nor,  it  is  believed, 
of  any  other  State  which  has  ever  held  the 
position  to  be  a  "public  office"  when  the  line 
was  being  drawn  between  "public  offices"  and 
"places  of  trust  or  profit"  or  "public  employ- 
ment." It  is  stated  positively,  after  much 
research,  that  no  court  at  any  time,  in  any 
State  or  country  whatever,  has  held  the  posi- 
tion to  be  a  public  office  when  there  was  an 
act  of  the  Legislature  decreeing  it  not  to  be 
a  public  office.  In  the  Opinion  of  the 
Justices,  165  Mass.  599,  43  N.  E.  927,  32 
L.R.A.  350,  the  Court  held  that  in  that  State 
the  position  of  notary  public  was  named  and 
created  by  the  Constitution,  and,  therefore 
the  Legislature  could  not  nuke  it  a  "place  of 
trust  or  profit"  or  a  public  employment 
merely,  stating,  however,  that  if  the  position 
was  created  (as  it  is  in  this  State)  by  the 
Legislature,  that  body  would  be  competent 
to  make  it  such  position  as  they  saw  fit. 

In  this  State  there  have  been  two  or  three 
decisions  which  loosely  refer  to  the  position 
of  notary  public  aa  an  "office,"  but  that  was 
at  the  time  when  the  statute  referred  to  it 
as  an  office.  It  took  its  rank  as  an  office 
from  such  statute,  and  if  the  General  Assem- 
bly had  the  power  to  pass  the  act  recognizing 
it  as  an  office,  the  General  Assembly  of  1915 
had  the  power  to  make  it  a  "place  of  trust 
or  profit."  Nothing  is  better  settled  than 
tliat  the  act  of  one  Legislature  can  be  re- 
pealed or  amended  by  a  succeeding  one. 
Xeither  act  has  any  validity  except  as  the 
organized  expression  of  the  public  will  of  the 
time,  which  is  subject  to  change  or  modifica- 
tion by  any  subsequent  legislature. 

In  our  own  State  this  Court  has  followed 
(Mial  v.  Ellington,  134  N.  C.  131,  46  S.  E. 
061,  65  L.R.A.  697),  the  decisions,  universal 
elsewhere,  that  the  Legislature  has  entire 
power  over  offices  created,  not  by  the  Consti- 
tution, but  by  the  Legislature  itself  (Scown 
v.  Csarnecki,  264  111.  305,  Ann.  Cas.  1916A 
772,  L.R^.1915B   247,  and  numerous  cases 


there  cited),  and  has  said  in  words  exactly 
applicable  to  the  facts  of  this  case  (Brown 
V.  Turner,  70  N.  C.  100) :  "When  the  Legis- 
lature created  and  called  it  an  office  it  was 
an  office,  not  because  the  peculiar  duties  of 
the  place  constituted  it  such,  but  because  the 
creative  will  of  the  lawmaking  power  im- 
pressed that  stamp  upon  it;  therefore,  when 
that  stamp  waa  effaced  by  the  repealing  act 
it  shrank  to  the  level  of  an  undefined  duty. 
The  authority  that  invested  these  duties  with 
the  name  and  dignity  of  a  public  office  after- 
wards divested  them  of  thai  name  and  dig- 
nity." 

We  have,  however,  had  two  instances  in 
this  State  in  which  the  question  was  sharply 
presented  whether  the  position  of  notary  pub- 
lic was  an  office  or  not,  .and  in  both  it  wa» 
held  not  to  be,  and  in  those  cases  only  was 
the  question  squarely  presented. 

In  1867  it  became  an  important  matter  to 
draw  the  line  between  what  positions  in  thia 
State  were  offices  and  what  were  not.  The 
Attorney-  [357]  General  of  the  United  States, 
on  12  June,  1867,  published  his  "considered 
opinion"  (as  our  Court  styled  it),  in  which 
he  defined  what  positions  were  offices  and 
what  public  employments  were  not  offices. 
The  thirteenth  paragraph  in  his  opinion, 
after  reciting  what  were  "oflkes,"  says,  as  to 
those  **not  offices:"  "13.  Persons  who  exer- 
cise mere  agencies  or  employments  under 
State  authority  are  not  disqualified,  such  aa 
commissioners  to  lay  out  roads,  commission- 
ers of  public  works,  visitors  of  State  institu- 
tions, directors  of  State  banks  or  other  State 
institutions,  notaries  public,  oommissitmcra 
to  take  acknowledgment  of  deeds,  and  law- 
yers,"  That  opinion  of  the  Attorney-General 
of  the  United  States  is  quoted  in  full  by  our 
Supreme  Court  and  adopted.  Worthy  v.  Bar- 
rett, 63  N.  C.  203. 

This  Court  subsequently  and  continuously 
down  to  this  time  has  recognized  its  cor- 
rectness, for  this  Court  without  question 
has  been  licensing  women  as  lawyers,  certain- 
ly a  far  more  important  position,  and  the* 
statute  requires  that  all  lawyers  must  take 
an  oath  of  office  and  an  oath  of  allegiance 
both  to  the  State  and  Federal  Grovernmenta. 

The  only  other  case  in  which  the  point 
has  been  exactly  presented  was  Lawrence  ▼. 
Hodges,  92  N.  C.  681.  The  Constitution,  Art. 
XIV,  sec.  7,  provides:  "No  person  who  shall 
hold  any  office  or  place  of  trust  or  profit  un- 
der the  United  States,  or  this  State,  or  any 
other  State,  .  .  .  shall  hold  or  exercise  anv 
other  office  or  place  of  trust  or  profit  under 
the  authority  of  this  State."  Revisal,  2349, 
provides:  "The  clerks  of  the  Superior  Court 
may  act  as  notaries  public  in  their  several 
counties  by  virtue  of  their  office  as  clerks, 
and  may  certify  their  notarial  acta  under 
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the  seals  of  their  respective  courts."  It  can- 
not be  contested  that  clerics  of  the  courts 
are  public  officers  created  by  the  Constitu- 
tion. If,  therefore,  the  position  of  notary 
public  was  an  "office"  also,  the  same  person 
could  not  hold  both  positions.  The  act  of 
Congress  required  certain  mortgages  on  ves- 
sels to  be  acknowledged  before  a  notary 
public,  and  in  Lawrence  v.  Hodges  the  ques- 
tion was  presented  whether  the  clerks  were 
valid  notaries  public,  and  it  was  held  in 
92  N.  C.  681,  63  Am.  Rep.  436,  that  they 
were.  It  thus  conclusively  appears  that  in 
both  the  cases  in  which  the  point  was  pre- 
sented the  position  of  notary  public  was  held 
not  to  be  an  office. 

McCuUers  v.  Wake  County,  158  N.  C.  80, 
Ann.  Cas.  1913D  507,  73  S.  £.  816,  hold- 
ing that  the  Governor  and  others  can  dis- 
charge certain  functions  ex  officio,  in  no  wise 
conflicts  with  Lawrence  v.  Hodges.  If  it  did, 
all  that  would  be  necesary  would  be  to  pro- 
vide that  any  woman  who  held  the  position 
of  school  trustee,  to  which  she  is  eligible, 
can  ex  officio  discharge  the  duties  of  a 
notary  public.  The  position  of  "lawyer.'*  has 
been  often  styled  an  "office,"  but  women  were 
admitted  to  the  bar  in  this  State  because 
it  was  found  that  to  hold  that  position  an 
office  would  disqualify  a  large  part  of  the 
Legislature  and  many  other  officeholders, 
State  and  Federal.  While  the  statute  inci- 
dentally [358]  refers  to  notaries  public  and 
lawyers  as  officers,  there  has  been  no  express 
decision  that  a  notary  public  is  an  office,  till 
now. 

But  it  has  been  argued  by  some  that  the 
position  of  notary  public  was  an  office  at 
common  law.  If  it  had  been,  the  common  law 
is  simply  the  English  law,  the  largest  part 
of  which  was  the  decisions  of  the  English 
judges  based  upon  their  customs  or  the  con- 
struction of  their  statutes,  and  of  course 
subject  to  be  changed  at  will  by  the  Legis- 
lature of  North  Carolina  in  all  matters  that 
concern  our  self-governing  people.  In  fact, 
however,  a  letter  from  Sir  John  Simon,  at 
present  Attorney-General  of  England,  writ- 
ten in  January  of  this  year,  says:  "No  act 
of  Parliament  has  ever  disqualified  women 
from  holding  the  position  of  notary  public 
in  this  country,  and  it  is  very  certain  that 
none  such  could  be  passed."  Even  if  it  had 
been  otherwise,  it  would  not  have  disqualified 
the  General  Assembly  of  North  Carolina  from 
defining  it  to  be  a  mere  place  of  trust  or 
profit,  and  authorizing  women  to  hold  it. 

In  U.  8.  V.  Bixby,  10  Biss.  520,  it  was  held 
by  Gresham,  J.,  that  "at  common  law  a  minor 
is  eligible  to  the  position  of  notary  public." 
In  Virginia,  which  naturally  more  nearly 
follows  the  English  law  than  any  other  State 
in  the  Union,  its  Attorney-General  says :    "In 


this  State  any  man  or  woman  over  18  years 
of  age  can  be  a  notary  public." 

Bnt  aside  from  any  statute  which  (like 
our  act  of  1015)  expressly  makes  the  po- 
sition "a  place  of  trust  or  profit,"  or  our 
previous  statute,  which,  without  expressly 
making  it  an  office,  merely  required  an  oath 
of  office  (as  is  also  required  of  lawyers,  pub- 
lic administrators,  and  others  who  have  been 
held  to  be  not  officers),  the  position  in  itself 
inherently  is  not  an  "office."  The  duties  of 
a  notary  public  are  prescribed.  (Rev.  2350) 
and  are  purely  those  of  certificate  and  analo- 
gous to  those  of  a  commissioner  to  take  affi- 
davit, and  have  in  them  no  element  of  an 
office. 

The  decisions  have  all  held  that  to  be  a 
"public  office"  as  distinguished  from  a  "place 
of  trust  or  profit"  or  a  "public  employment" 
the  officer  must  possess  and  exercise  some 
of  the  sovereign  powers  of  the  State,  either 
executive,  legislative,  or  judicial.  State  v. 
Smith,  146  N.  C.  477,  69  S.  E.  649,  citing 
!Mechem  on  Pub.  Officers,  sec.  1.  A  notary 
public  cannot  legislate.  A  notary  cannot  exe- 
cute the  law,  and  has  no  judicial  functions. 
The  duties  of  the  position  are  simply  to  take 
down  and  certify  evidence.  For  the  purpose 
of  certification,  the  notary  has  a  seal,  just 
as  formerly  any  grantor  in  a  deed  had,  to 
authenticate  his  act  by  his  seal.  This  did 
not  make  every  grantor  a  public  officer.  It 
is  true  that  in  certain  rare  cases  a  notarv 
public  has  the  power  of  contempt.  So  by 
statute  has  every  referee  in  North  Carolina 
(Rev.  492),  but  a  referee  certainly  is  not 
therefore  an  officer. 

The  entire  experience  and  recognition  of 
the  rest  of  the  world  is  against  the  position 
being  ex  vi  iermini  a  public  office.  In  Mas- 
sachusetts and  in  Ohio  and  one  or  two  other 
States  the  position  has  been  made  [359]  an 
office  by  the  Constitution  or  a  statute.  After 
the  passage  of  this  act  of  our  General  Assem- 
bly an  official  inquiry  was  instituted  as  to 
the  status  of  notary  public  in  the  other 
States.  The  replies  from  their  judicial  de- 
partments show  that  out  of  the  fifty- three 
jurisdictions  in  the  United  States  (i.  e.,  for- 
ty-eight States,  the  District  of  Columbia,  and 
the  territories  of  Alaska,  Porto  Rico,  Hawaii, 
and  the  Philippines)  women  are  competent 
to  be  notaries  public  in  all  except  ten,  and 
in  those  ten  they  were  held  incompetent  ei- 
ther because,  as  in  Massachusetts,  the  Con- 
stitution had  made  the  position  an  office  or 
a  statute  had  made  it  an  office,  or,  as  in  a 
few  of  them,  "it  had  not  been  the  custom  to 
admit  womeu  to  hold  the  place,  and  there 
was  no  statute  as  yet  authorizing  them  to 
fill  the  position."  In  no  case  was  there 
foimd,  or  reported,  a  decision  holding  women 
incompetent  to  fill  the  place  when  there  was 
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a  statute  authorizing  them  to  do  so,  or  pro- 
viding that  the  position  was  not  an  office. 
Outside  of  these  ten  States  (of  our  fifty-three 
jurisdictions)  there  is  no  country  which  dis- 
qualifies a  woman  to  hold  the  position  of  no- 
tary public.  There  are  semicivilized  and  bar- 
barous countries  in  which  they  are  allowed 
to  hold  no  position  whatever,  and  in  those 
countries  there  is  probably  no  such  position 

There  have  been  many  cases  in  this  Court, 
of  course,  holding  acts  of  the  Legislature 
unconstitutional.  But  no  one  has  ever  found 
express  authority  in  the  Constitution  to  do 
so,  and  it  is  claimed  to  exist  by  construction 
and  inference  of  the  courts  in  their  own 
favor.  This  Court  has,  almost  in  every  in- 
stance, therefore,  wisely  taken  the  pains  to 
say  that  it  will  not  exercise  this  assertion 
of  supreme  power  in  setting  aside  the  action 
of  the  other  departments  of  the  Government 
unless  such  action  was  clearly  unconstitu- 
tional, and  has  repeatedly  quoted  on  this 
point  Ogden  v.  Saunders  (U.  S.  Supreme 
Court),  12  Wheaton  270,  6  U.  S.  (L.  ed.) 
606,  in  which  it  was  held  that  the  highest 
Court  in  the  Union  would  not  even  hold  a 
State  act  unconstitutional  as  in  violation 
of  the  Federal  Constitution  unless  it  were 
so  "beyond  all  reasonable  doubt."  This  is 
the  considerate  language  of  that  high  Court: 
''It  is  but  a  decent  respect  due  to  the  wisdom, 
integrity,  and  patriotism  of  the  legislative 
body,  by  which  any  law  is  passed,  to  presume 
in  favor  of  its  validity  until  its  violation 
of  the  Constitution  is  proved  "beyond  all  rear 
sonahle  doubt,** 

Ought  not  this  Court  to  follow  what  we 
have  so  often  quoted  and  approved,  and  out 
of  a  "decent  respect  to  the  wisdom,  the  in- 
tegrity, and  the  patriotism  of  the  legislative 
body"  hold  that  the  violation  of  the  Constitu- 
tion by  that  body  in  this  case  "is  not  proved 
beyond  all  reasonable  doubt?" 

This  position  had  its  origin  in  the  Roman 
civil  law.  Its  duties  were,  and  still  are,  like 
those  of  a  stenographer,  with  power  only  to 
certify  the  evidence  taken  down  or  acknowl- 
edgments made  of  instruments.  The  notary 
public  has  no  legislative,  executive,  or  judi- 
cial authority.  He  [360]  cannot  even  pro- 
bate a  deed,  but  merely  certifies  its  acknowl- 
edgment (White  V.  Connelly,  106  N.  C.  65, 
11  S.  E.  177),  though  it  is  held  that  even 
a  deputy  clerk,  who  can  probate  it,  is  not 
an   officer. 

The  Attorney-General  of  the  State,  in 
this  very  case,  appearing  in  open  Court,  ad- 
mitted the  validity  of  this  statute.  The  At- 
torney-General of  the  United  States  has  said 
in  an  official  opinion  that  "commissioners  of 
affidavits,  notaries  public,  and  lawyers"  are 
not  public  officers,  and  this  Court  in  an 
unanimous  opinion  affirmed  that  ruling  and 


have  acted  upon  it  ever  since  as  to  the  other 
two  positions.  Why  overrule  it  now  as  to 
notaries  public  alone?  The  Attorney-Gen- 
eral of  Great  Britain  says  that  the  law  does 
not  disqualify  women  from  being  notaries 
public.  Why  should  we  disqualify  them?  In 
all  the  other  States  and  territories  of  the 
Union,  except  ten,  women  are  admitted  to  be 
notaries  public.  In  our  own  State  the  Re- 
visal,  3349,  permits  the  clerk  of  the  court  to 
be  a  notary  public,  which  he  could  not  be 
if  it  was  an  office,  and  this  Court  held,  as 
above  stated,  that  he  was  a  valid  notary 
public  where  the  validity  of  a  mortgage  un- 
der a  United  States  statute  required  the  in- 
strument to  be  acknowledged  before  a  notary 
public.  In  the  ten  States  not  permitting 
women  to  be  notaries  public  there  is  no 
statute  permitting  them  to  be. 

If  any  opinion  I  have  ever  written,  when 
the  statute  as  to  notaries  was  diilerent,  could 
be  fairly  construed  as  opposed  to  what  is- 
herein  said  by  me,  under  the  present  statute, 
it  would  not  be  an  estoppel  to  hold  correctly 
in  this  case.  Besides,  I  have  no  pride  of 
opinion  that  compels  me  to  prefer  former 
opinions,  of  erroneous,  to  doing  justice  now. 
I  have  never  deemed  myself  infallible,  but 
hold  that  all  judges  should  be  glad  of  op- 
portunity to  correct  their  mistcJces.  We 
should  grow  wiser  with  the  years;  otherwise, 
experience  is  of  no  Talue.  The  infallibility 
of  judges  is  not  an  American  doctrine,  nor 
indeed   is   it   held   anywhere. 

Under  changing  conditions,  due  largely 
to  the  introduction  of  machinery,  women 
are  forced  to  seek  new  and  wider  employ- 
ment. The  Legislature,  recognizing  this,  and 
learning  that  in  some  qtiarters  there  was 
opposition  to  their  receiving  fees  in  the 
purely  clerical  work  of  a  notary  public, 
owing  to  some  passing  references  to  the  posi- 
tion as  an  "office"  in  two  or  three  decisions, 
passed  an  act  making  the  position  merely 
"a  place  of  trust  or  profit,"  and  not  an  oflice, 
specifically  authorizing  the  Governor  to  ap- 
point women.  This  was  purely  a  political 
question,  and  the  Ix^slature  was  acting 
with  an  intelligent  understanding  of  changed 
economic  conditions  and  in  a  humane  desire 
to  do  justice  to  a  deserving  class,  and  with 
full  recognition  of  their  obligation  to  observe 
the  Constitution.  The  Governor  was  "au- 
thorized," not  "required,**  to  appoint  women. 
He  is  one  of  the  foremost  lawyers  of  the 
State,  with  the  intelligence,  firmness,  and 
patriotism  to  know  and  maintain  the  limi- 
tations of  the  Constitution.  He  appointed 
the  plaintiff  to  [361]  this  position.  The 
judge  of  the  lower  court,  sworn  also  to  obey 
the  Constitution,  and  a  learned  lawyer,  held 
that  it  was  no  violation  of  the  Constitution 
for  the  Legislature  to  so  enact.    Our  Attar- 
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iiey-G«neral,  who  brought  this  action,  stated 
'On  tlie  argument,  after  fuller  investigation, 
and  also  in  writing  his  opinion  that  the  -ac- 
tion   of  the  Legislature  is  constitutional. 

Ought  this  Court,  by  three  votes  to  two, 
hold  that  this  action  of  the  executive  depart- 
ment and  of  the  Legislature  and  by  the  other 
judicial  officers  who  have  passed  upon  this 
matter  has  been  beyond  question  a  violation 
of  the  Constitution,  and  that,  too,  without 
specifying  the  provision  of  the  Constitution 
that  has  been  so  dangerously  and  alarm- 
ingly  violated  when  the  Legislature  has  per- 
mitted women  working  for  a  living  to  earn 
a  few  needed  fees  by  authorizing  tiiem  when 
taking  down  and  certifying  evidence  merely 
to  authenticate  their  certificates  by  adding 
the  impression  of  a  seal?  The  statute  pro- 
vides that  such  impression  of  a  seal  does  not 
make  the  position  an  office. 

It  has  been  urged,  however,  that  fees  are 
paid  for  impressing  the  seal!  "Ay!  there's 
the  rub."  Women  are  not  voters,  and  there 
are  those  who  think  that  fees  should  be  re- 
served exclusively  for  voters,  in  recognition 
of  their  services.  But  these  fees  are  not 
paid  by  the  State  or  county,  but  by  indi- 
viduals, and  notaries  receive  no  salaries. 
It  was  held  in  Brown  v.  Turner,  70  N. 
C.  100,  that  the  position  of  Public  Printer, 
^worth  many  thousands  of  dollars,  which  the 
previous  statute  had  made  an  "office,"  was 
reduced  to  the  grade  of  a  "place"  because 
the  Legislature  said  so,  though  the  effect 
was  that  a  Republican  Court  thus  admitted 
the  validity  of  the  act  of  a  Democratic  Leg- 
islature in  filling  the  "place"  with  a  Demo- 
crat when  the  Republican  Governor,  holding 
it  to  be  an  "office,"  had  appointed  one  of  his 
own  party. 

In  State  v.  Smith,  145  N.  C.  476,  59  S.  E. 
649,  this  Court  held  that  a  public  adminis- 
trator who  has  a  term  of  eight  years,  gives 
bond,  and  takes  an  oath  of  office  (Rev.  19) 
is  a  mere  "place"  and  not  an  "office,"  Brown, 
J.,  quoting  from  Chief  Justice  Marshall,  say- 
ing that  "Although  an  office  is  a  public  em- 
ployment, it  does  not  follow  that  every  pub- 
lic employment  is  an  office."  State  v.  Smith 
was  cited  with  approval  by  Allen,  J.,  in 
Boynton  v.  Heartt,  158  N.  C.  490,  Ann.  Ca». 
1913D  616,  74  S.  E.  470. 

The  Constitution  of  this  State  does  not 
prohibit  the  Legislature  from  admitting 
-women  to  any  office.  The  prohibition  is  just 
the  opposite,  and  merely  forbids  any  one  who 
is  a  voter  from  being  disqualified  to  hold 
office.  Spruill  v.  Bateman,  162  N.  C.  591, 
Ann.  Cas.  191 5B  515,  77  S.  E.  768. 

Even  if  every  position  created  by  the  Leg- 
islature, however  small,  could  be  held  to  be 
an  office,  notwithstanding  legislative  enact- 
ment  to  the  contrary,   the   Constitution   of 


this  State  has  never  made  the  requirements 
for  voting  and  for  holding  office  the  same. 
Prior  to  1868  the  Constitution  imposed  the 
ownership  of  property  as  a  prerequisite  for 
certain  [362]  offices.  The  Constitution  of 
1868,  discarding  all  that,  imposed  the  sole 
limitation  upon  the  Iiegislature  that  no 
voter  should  be  disqualified  to  hold  office, 
with  the  exceptions  therein  named;  which 
exceptions  do  not  name  women. 

Singularly  enough,  the  majority  opinion  in 
this  case  quotes  from  a  judge  who  was  a 
woman  (Portia),  when  she  held  that  Shy- 
lock's  demand  of  a  "pound  of  flesh"  must  be 
granted,  because  else  the  ruling  would  be 
"recorded  as  a  precedent,"  etc.  It  will  be 
recalled,  however,  that  she  almost  inune- 
diately  reversed  that  ruling,  to  which  she 
had  been  overpersuaded,  and  rendered  a  just 
judgment  on  the  merits.  That  case  has  been 
famous  for  ages  as  showing  the  com- 
petency of  a  woman  for  judicial  position, 
in  that  she  administered  justice  and  was 
superior  to  the  superstition  that  erroneous 
precedents  are  more  sacred  than  justice.  A 
woman  herself.  Judge  Portia  certainly  did 
not  intend  that  her  decision  should  be  quoted 
as  authority  that  a  woman  could  not  be  a 
notary. 

The  Qeneral  Assembly  has  all  the  powers 
of  legislation  that  the  people  themselves  have, 
unless  restrained  by  some  provision  of  the 
Constitution.  Cannot  the  Legislature  of  a 
sovereign  State  provide  that  the  function  of 
authenticating  a  certificate  or  acknowledg- 
ment or  protest  by  making  the  impression  of 
a  seal  on  paper  shall  be  a  "place"  and  not 
an  "office?"  And  that  women  may  receive 
the  fees  for  such  work,  if  appointed? 

The  feudal  and  medieval  theory  as  to 
women — *Tialf  angel  and  half  idiot" — meant 
in  practice  that  those  above  the  necessity  of 
work  might  be  on  public  occasions  spoken 
of  as  if  "half  angels,"  but  that  all  classes 
of  them,  and  all  the  time,  were  treated  as 
at  least  "half  idiots"  and  without  legal 
rights.  If  married,  they  were  submerged  in 
the  existence,  and  under  the  power,  of  their 
husbands,  who  had  the  right  even  to  chas- 
tise them  at  will.  This  last  right  persisted 
in  North  Carolina  down  to  1874,  when  Settle, 
J.,  in  State  v.  Oliver  70  N.  C.  61,  said  the 
courts  had  "advanced  from  that  barbarism" 
— ^thus  overruling  the  then  recent  cases  of 
State  V.  Black,  60  N.  C.  262,  86  Am.  Dec. 
436;  State  v.  Rhodes,  61  N.  C.  453,  98  Am. 
Dec.  78,  and  others.  In  all  progressive  com- 
munities feudal  ideas  have  passed,  or  are 
passing,  and  women  are  held  to  be  human  be- 
ings, entitled  to  equal  rights  with  men. 

There  is  but  one  question  in  this  case, 
"Can  this  defendant  discharge  the  duties  of 
a  notary  when  so  authorized  by  an  act  of 
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the  L^slature  and  commissioned  by  the  Got- 
cmor?  Or  is  she  barred  because  she  is  a 
woman?" 

Under  the  Constitution  of  the  United 
States  no  one  is  debarred  from  holding  any 
office,  from  President  down,  because  of  sex. 
What  provision  of  the  State  Constitution 
will  be  shattered,  and  what  detriment  will 
the  public  welfare  receive,  if  by  legislative 
and  executive  authority  a  woman  shall  au- 
thenticate a  certificate,  made  by  herself,  by 
impressing  the  seal  upon  a  piece  of  paper  ? 

[363]  If  the  plaintiff  were  a  man  he  would 
not  be  debarred  from  holding  this  appoint- 
ment unless  he  were  an  idiot,  a  lunatic,  or 
a  convict.  The  Legislature,  voicing  the  sen- 
timent of  the  people  of  the  State,  have  en- 
acted that  it  i&  neither  a  crime  nor  a  defect 
in  this  appointee  to  discharge  the  clerical 
duties  of  a  notary  public  because  she  is  a 
woman.     Shall  the  Court  hold  that  it  is? 

Brown,  J.  {dUsentmg). — I  concur  in  the 
opinion  of  the  Court  except  as  to  the  con- 
clusion that  the  position  of  notary  public  is 
a  public  office.  Therefore,  I  hold  that  a 
woman  may  well  fill  such  place. 

While  I  think  the  weight  of  authority  is 
that  it  is  a  public  office,  there  is  some  decided 
conflict  of  opinion  upon  the  subject,  and  as 
I  think  it  is  a  position  a  woman  may  well 
fill,  I  do  not  agree  to  the  judgment  rendered. 


that  the  legislature  was  without  power  to 
make  the  qualifications  for  the  office  different 
from  what  they  were  understood  to  be  when 
the  constitution  was  adopted  (Opinion  of 
Justices  166  Mass.  599,  43  N.  £.  927.  32 
L.R.A.  350),  but  it  was  said  that  notaries 
are  not  mentioned  in  our  constitution.  Xo 
opinion  was  then  expressed  upon  the  question 
of  legislative  power  because  Uiat  question 
was  not  within  the  constitutional  advice  re- 
quiring power  of  the  body  then  asking." 

The  reported  case  holds  that  women  are 
ineligible  to  the  position  of  notary  public 
under  a  constitutional  provision  whereby 
only  "voters"  are  eligible  to  office.  A  like 
result  was  reached  under  a  similar  provision 
in  the  only  other  recent  case  on  the  subject 
State  V.  Hodges,  107  Ark.  272,  154  S.  W 
506,  wherein  it  was  said:  "The  law  of  the 
state  at  the  time  of  the  adoption  of  the  con- 
stitution, the  whole  frame  and  purport  of  the 
constitution  itself  and  the  general  under- 
standing and  the  practical  construction  given 
to  the  constitution  by  the  lawmakers  all  sup- 
port the  conclusion  that  women  are  not 
eligible  to  hold  public  office,  and  are  incon- 
sistent with  any  other  conclusion." 

As  to  the  validity  in  a  foreign  jurisdic- 
tion of  an  acknowledgment  taken  before  a 
woman  notary,  see  the  note  to  Nicholson  t. 
Eureka  Lumber  Co.  Ann.  Cas.  1914C  202. 


irOTE. 

Rielit  of  Woman  to  Be  Notary  Pnblio. 

While  it  was  said  in  Opinion  of  Justices,. 
73  N.  H.  621,  6  Ann.  Cas.  285,  that  the  po- 
sition of  notary  public  is  a  public  office 
which  cannot  be  filled  by  a  woman,  the  effect 
of  that  opinion  has  been  abrogated  by  one 
of  more  recent  date  sustaining  a  statute  au- 
thorizing the  appointment  of  women  to  the 
position  in  question.  Opinion  of  Justices 
(N.  H.)  99  Atl.  999,  wherein  the  judges  said: 
"The  question  is  whether  the  legislature  has 
constitutional  power  to  authorize  the  appoint- 
ment of  women  to  the  office  of  notary  public. 
The  question  is  answered  in  the  affirmative. 
The  legislature  has  such  power.  In  1906, 
at  the  request  of  the  governor  and  council, 
the  justices  expressed  the  opinion  that  the 
executive  was  without  power  to  appoint  a 
woman  notary  public,  because  a  notary  pub- 
lic was  a  public  officer,  and  by  our  common 
law  a  woman  could  not  hold  public  office  and 
no  legislation  was  discovered  abrogating  our 
common-law  rule  as  to  this  office.  In  re 
Opinion  of  Justices,  73  N.  H.  621,  62  Atl. 
069,  6  Ann.  Cas.  283,  6  L.K.A.(N.S.)  415. 
It  was  then  stated  that  because  the  appoint- 
ment of  notaries  was  provided  for  in  the 
Massachusetts  constitution,  it  was  there  held, 
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Arrest  —  Right  to  Arrest  without  War- 
rant —  Insane  Person. 

In  an  action  for  false  arrest  and  imprison- 
ment it  is  not  a  justification  that  the  defend- 
ant as  a  police  officer  made  the  arrest  upon 
reliable  information  that  the  plaintiff  waR 
insane,  that  the  officer  in  good  faith  believed 
this  to  be  true,  and  that  an  ordinarily  pru- 
dent person,  under  the  same  conditions, 
would  have  entertained  and  acted  upon  such 
belief,  the  arrest  being  made  without  war- 
rant, and  there  being  no  proof  of  insanity, 
nor  any  urgent  necessity  for  restraint,  even 
had  plaintiff  been  in  fact  insane. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 
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Appeal  from  Difltrict  Court,  St.  Ix>ui8 
county:     Hughes,  Judge. 

Action  by  Comelitts  Witte,  plaintiff, 
against  Frank  E.  Haben,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Revcbsid. 

John  A.  Keyea  for  appellant. 
8.  C.  Scott  for  respondent. 

[72]  Holt,  J. — ^Action  for  false  imprison- 
ment. Verdict  for  plaintiff,  and  from  the 
order  granting  a  new  trial  he  appeals. 

In  a  charge  notable  for  perspicuity  and 
brevity  the  jury  were  instructed  that  the  evi- 
dence introduced  bv  the  defendant  to  sub- 
stantiate  the  alleged  justification  for  the  ar- 
rest failed  as  a  defense,  and  that  their  only 
duty  was  to  determine  and  award  the  actual 
damages  sustained  by  plaintiff,  since  all 
claims  for  punitive  damages  were  withdrawn. 
By  stipulation  the  verdict  was  reduced  to 
$400.  The  court  approved  this  as  a  proper 
amount,  but  granted  defendant's  motion  for 
a  new  trial  solely  upon  the  ground  of  error 
in  the  charge. 

The  defense  pleaded  was,  in  short:  That 
defendant  was  a  police  officer  in  Hibbing; 
that  he  was  advised  by  the  chief  of  police  that 
plaintiff  was  carrying  a  concealed  weapon, 
was  acting  strangely,  and  there  was  some 
question  of  his  sanity :  that  the  defendant  was 
instructed  by  said  chief  to  arrest  plaintiff  and 
hold  him  in  jail  until  his  sanity  could  be  in- 
vestigated and  determined;  that  defendant 
was  advised  by  two  other  persons  of  cc?rtain 
strange  acts  of  plaintiff;  that  defendant  had 
reason  to  believe  and  did  believe  that  plaintiff 
was  mentally  deranged;  and  that  a  pliysician 
was  immediatelv  called  to  make  an  examina- 
tion  of  plaintiff  upon  whose  advice  he  was 
held  until  the  next  day  when  he  was  released. 
Tt  was  conceded  that  the  arrest  was  made 
without  a  warrant,  and  was  not  for  any  of- 
fense committed  by  plaintiff,  or  upon  sus- 
picion that  he  had  committed  a  felony. 

The  learned  trial  court  conceived  that  the 
law  applied  by  him  in  submitting  the  case, 
although  concededly  in  accord  with  text-books 
and  decisions,  was  not  reasonable  and  should 
not  obtain  in  this  state.  He  states:  "I  do 
not  consider  the  rule  that  one  who  arrests 
another  on  the  ground  of  mental  unsoundness 
is  liable  for  false  imprisonment  unless  he  can 
[73]  prove  that  the  person  so  arrested  was 
mentally  unsound,  to  be  as  reasonable  as  the 
rule  that  would  require  the  person  making 
such  arrest  to  show  facts  and  ciTCumstanoes 
which  would  lead  an  ordinarily  prudent  man 
acting  without  malice  to  the  belief  that  such 
person  was  mentally  unsound ;  in  other  words, 
that  as  there  was  probably  cause  for  believing 
the  person  mentally  unsound  from  his  actions, 


conduct,  manner  of  speech,  or  otherwise,  that 
that  would  be  a  sufficient  defense  to  an  action 
for  false  imprisonment  against  the  one 
making  the  arrest.  Under  the  circumstances 
I  am  of  the  opinion  that  the  latter  rule  should 
have  been  given  to  the  jury,  and  it  is  for  that 
reason  alone  that  a  new  trial  of  this  action  is 
granted." 

There  is  force  in  the  position  that  it  is  a 
harsh  rule  to  hold  a  police  officer  for  false 
imprisonment,  when  the  conduct  of  the  one 
imprisoned  has  been  such  that  the  ordinarily 
prudent  officer  upon  the  information  obtained 
would  come  to  to  the  conclusion  that  he  was 
insane  and  ought  to  be  detained.  But,  on  the 
other  hand,  it  is  readily  seen  to  what  op- 
pression and  harm  a  rule  would  lend  itself, 
under  which  a  citizen  may  be  deprived  of  his 
liberty  without  right  and  without  redress  be- 
cause, at  some  time  or  other,  he  has  ex- 
hibited certain  peculiarities  or  abnormal 
traits  which,  through  malice  or  otherwise, 
come  to  the  ears  of  an  officer  who,  in  good 
faith,  arrests  upon  the  report.  As  said  by  the 
court  in  Wahl  v.  Walton,  30  Minn.  506,  16  N. 
W.  397:  "The  power  to  arrest  without  war- 
rant, while  it  may  in  some  cases  be  useful  to 
the  public,  is  dangerous  to  the  citizen,  for 
it  may  be  perverted  to  purposes  of  private 
malice  or  revenge,  and  it  ought  not,  there- 
fore, to  be  enlarged."  The  mere  fact  that 
one  has  been  arrested  on  the  charge  of  in- 
sanity may  be  sufficient,  as  it  was  in  this  case, 
to  give  a  reputation  that  will  exclude  the  one 
concerned  from  earning  a  livelihood  in  posi- 
tions of  responsibility.  But,  above  all,  the 
law  does  not  permit  even  an  officer  to  restrain 
or  imprison  a  person  without  a  warrant,  ex- 
cept for  a  public  offense  committed  or  at- 
tempted in  the  officer's  presence,  or  when  the 
person  has  conutaitted  a  felony,  or  when  a 
felonv  has  been  committed  and  the  officer  has 
reasonable  cause  for  believing  the  person  ar- 
rested the  perpetrator,  or  upon  a  charge  made 
upon  reasonable  cause  of  the  commission  of 
a  felony  by  the  person  arrested.  G.  S.  1913, 
§  9066.  No  right,  as  already  stated,  was 
claimed  to  make  the  arrest  under  this  statute. 
Neither  was  it  alleged  [74]  nor  attempted  to 
be  proven  that  plaintiff  was  insane  or  mental- 
ly unbalanced  so  that  he  might  be  subject  to 
temporary  restraint  under  subdivision  6  of 
section  8634,  G.  S.  1913.  The  record  is  barren 
of  any  testimony  tending  to  show  that  plain- 
tiff had  ever  attempted  any  crime,  or  had  by 
word  or  deed  disturbed  any  person,  or  had  at 
any  time  been  a  menace  to  himself  or  others. 
On  the  day  he  was  arrested  he  quietly  walked 
to  the  depot  and  boarded  the  train  under  the 
observation  of  defendant,  and  the  only 
peculiarity  defendant  noticed  was  that  plain- 
tiff looked  around  more  than  men  ordinarily 
do.  Under  this  situation  no  defense  or  jus- 
tification for  the  arrest  could  exist.     It  was 
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unlawful  and  entitled  plaintiff  to  damages. 
The  court  in  the  charge  given  took  the  right 
view.  And  an  attentive  examination  of  the 
evidence  fails  to  make  out  justificatoin  for  the 
arrest,  even  were  the  rule  such  as  the  learned 
trial  court  now  deems  it  should  he.  But,  as 
indicated,  under  our  statutes  and,  we  believe, 
under  the  common  law,  the  rule  is  that  in 
an  action  against  an  officer  for  false  arrest 
and  imprisonment  the  officer  cannot  justify 
upon  the  ground  that  he  made  the  arrest 
upon  reliable  information  that  the  person  ar- 
rested was  insane,  that  he  fully  believed  this 
to  be  a  fact,  and  as  a  reasonably  prudent 
officer  was  justified  in  so  believing.  If  he 
without  a  warrant  arrests  a  person  on  the 
ground  and  belief  that  such  person  is  insane, 
proof  of  insanity  is  the  only  defense  in  a  suit 
for  unlawful  imprisonment,  where  there  is  no 
claim  that  any  disturbance  or  impending 
danger  necessitated  the  arrest.  But  even  in 
cases  of  insanity  arrest  without  legal  warrant 
is  not  always  justifiable.  "An  insane  person 
may  be  arrested  and  detained  without  legal 
process  only  when  it  is  reasonably  necessary" 
( Keleher  v.  Putnam,  60  N.  H.  30,  49  Am.  Rep. 
304 ) ,  and  the  court  held  that  a  state  of  mild 
insanity  did  not  make  it  reasonably  necessary. 
Addison,  Torts  (8th  ed.)  p.  184;  1  Cooley, 
Torts  (3d  ed.)  pp.  309,  310,  et  seq.;  Look  v. 
Dean,  108  Mass.  116,  11  Am.  Rep.  323;  and 
Colby  v.  Jackson,  12  N.  H.  526. 

We  are  constrained  to  reverse  the  order 
granting  a  new  trial  and  remand  the  case  for 
judgment  upon  the  verdict  as  reduced. 

Order  reversed. 


NOTE. 

Rlskt  to  Arrest  Person  without  War* 
raat  oa  Crronnd  of  Insanity. 

Where  it  appears  that  a  person  is  danger- 
ously insane  any  one  may  cause  his  arrest 
without  a  warrant.  Colby  v.  Jackson,  12  N. 
H.  526;  Keleher  v.  Putnam,  60  N.  H.  30,  49 
Am.  Rep.  304;  Emmerich  v.  Thorley,  35  App. 
Div.  452,  54  N.  Y.  S.  791.  And  see  the  report- 
ed  case.  In  the  leading  case  of  Colby  v. 
Jackson,  supra,  the  court  after  laying  down 
the  rule  gave  the  reason  therefor  as  follows: 
''There  was  evidence  that  the  plaintiff,  at  the 
time  of  his  confinement,  was  so  insane  that 
it  would  have  been  dangerous  to  himself  and 
his  family  to  permit  him  to  be  at  large.  If 
it  be  lawful  'to  lay  hands  upon  another,'  to 
preserve  public  decorum;  to  imprison  persons 
till  their  anger  shall  be  cooled,   lest  thej 


should  kill  each  other;  to  break  into  a  man's 
house  and  imprison  him,  lest  he  should  mur- 
der his  wife — it  was  certainly  lawful  for  the 
defendant  to  imprison  the  plaintiff,  whose 
state  of  mind  was  such  as  to  expose  himself 
and  those  dependent  upon  him  to  physical 
suffering,  and  perhaps  to  death.  To  do  this, 
he  needed  no  warrant;  his  duty  as  a  citizen 
called  on  him  to  interfere  in  a  case  of  such 
extreme  urgency.  In  the  recent  case  of  Bis- 
gaard  v.  Duvall,  169  la.  711,  151  N.  W.  1051, 
the  court  held  that  where  an  insane  person  is 
likely  to  do  mischief,  both  to  himself  and  to 
others,  he  can  be  arrested  without  a  warrant. 
The  court  said:  ''An  insane  person  stands 
upon  a  different  plane  from  that  of  a  crimi- 
nal, and  for  his  own  good,  as  well  as  for  the 
protection  of  the  community,  he  may  often 
be  restrained  by  any  person,  especially  by 
anyone  having  an  interest  in  him,  or,  by  one 
whose  safety  may  depend  upon  his  detention, 
may  be  taken  in  charge  without  a  warrant.** 

But  a  slight  degree  of  insanity  is  not  suffi- 
cient to  warrant  the  arrest  of  a  person  with- 
out a  warrant.  Look  v.  Dean,  108  Mass.  116, 11 
Am.  Rep.  323;  Keleher  v.  Putnam,  60  N.  H. 
30,  49  Am.  Rep.  304;  Anderdon  v.  Burrows, 
4  C.  &  P.  210,  19  E.  C.  L.  348.  In  the  case 
last  cited,  it  was  held  that  the  defendant,  a 
physician,  was  not  justified  in  causing  the 
arrest  of  the  plaintiff  on  information  only, 
that  he  was  insane.  The  court  said:  "Cer- 
tainly the  course  taken  by  Dr.  Burrows  has 
been  such  as  cannot  by  law  be  justified.  He 
ought  not  to  have  sent  two  men  with  such, 
instruments  as  these  appear  to  have  been 
sent  with  merely  upon  statements  made  by 
relations,  unless  those  statements  were  such 
as  to  satisfy  him  that  those  steps  were  neces- 
sary to  prevent  the  party  from  doing  some 
immediate  injury  either  to  himself  or  others.^' 
See  also  the  reported  case.  Compare  Hall  ▼. 
Semple,  3  F.  &  F.  (Eng.)  337. 

W^hile  a  person  may  arrest  a  dangerous  lu- 
natic without  a  warrant  he  cannot  detain 
him  unnecessarily.  Look  v.  Dean,  108  Mass. 
116,  11  Am.  Rep.  323.  And  see  Keleher  v. 
Putnam,  60  N.  H.  30,  49  Am.  Rep.  304,  where- 
in the  court  said:  "Under  the  right  of  self- 
defense  it  is  lawful  to  seize  and  retain  any 
person  incapable  of  controlling  his  own  ac- 
tions, whose  being  at  large  endangers  the  safe- 
ty of  others.  But  this  is  justifiable  only 
when  the  urgency  of  the  case  demands  im- 
mediate intervention.  The  right  to  exercise 
this  summary  remedy  has  its  foundation  in 
a  reasonable  necessity,  and  ceases  with  the 
necessity."  Compare  Hall  v.  Semple,  3  F.  A 
F.  (Eng.)  337. 
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8T.    I^OITES,    IRON    MOUNTAIlf    AKB 
SOUTHERN  RAILWAY  COMPANY 

V. 

ARMBRUST. 

Arkansas  Supreme  Court — ^December  13, 

1915. 

121  Ark.  aai;  ISl  8.  TF.  181. 


Railroadfl    —    Injury    to    Person    Near 
Track  —  Object  Falling  from  Train. 

Plaintiff's  aflSrmative  showing  that  he  stood 
30  or  40  feet  away  from  the  track  in  a  public 
road  while  defendant's  fast  mail  train  passed, 
and  that  a  flying  piece  of  coal  from  the 
tender  struck  him  on  the  foot  and  knocked 
him  down,  makes  a  case  to  which  the  doc- 
trine of  res  ipsa  loquitur  applies. 

[See  note  at  end  of  this  case.] 


In  such  case,  defendant's  evidence  that  the 
tender  was  properly  loaded  and  that  the  coal 
had  settled  since  it  had  been  loaded  is  not 
sufficient  to  overcome  plaintiff's  prima  facie 
proof  of  negligence,  under  the  statute  making 
railroads  responsible  for  damages  caused  by 
the  running  of  their  trains,  and  the  question 
of  defendant's  n^ligence  is  for  the  jury. 

[See  note  at  end  of  this  case.] 


In  such  case,  plaintiff's  prima  facie  show- 
ing of  negligence  entitles  him  to  a  recovery, 
unless  defendant  shows  by  a  preponderance 
of  the  evidence  that  it  was  not  guilty  of 
K*»gligence. 

[See  note  at  end  of  this  case.] 

Damages  —  Personal  Injnry  —  Pain  and 
Snffering. 

Plaintiff,  in  an  action  for  injury  from 
being  struck  on  the  foot  by  a  flying  lump  of 
coal  from  defendant's  tender,  making  an  oper- 
ation necessary  and  which  would  confine  him 
to  his  bed  for  several  weeks,  may  recover 
for  suffering  which  resulted  or  will  reason- 
ably result  in  the  future  from  the  injury. 

[See  9  Ann.  Gas.  1051.] 

Verdict  Not  Excessive. 

A  verdict  of  $5,000  for  an  injury  to  plain- 
tiff's foot,  causing  intense  pain,  and  which  in 
the  four  months  between  the  injury  and  the 
trial  had  but  little  improved,  necessitating 
an  operation  which  might  result  in  a  com- 
plete recovery,  though  it  would  leave  the  foot 
permanently  weaker,  so  that  plaintiff,  who 
had  been  earning  $1.50  a  day,  has  been 
unable  to  work  since,  is  not  excessive. 

[See  16  Ann.  Gas.  8;  Ann.  Gas.  1913A 
1361.] 

Appeal  from  Circuit  Court,  Hot  Spring 
county:     Evans,  Judge. 

Action  by  John  Armbrust,  plaintiff, 
against  St.  Louis,  Iron  Mountain  and  South- 
ern Railway  Company  defendant.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 


[352]  John  Armbrust  sued  the  St.  £x>uis. 
Iron  Mountain  &  Southern  Railway  Company 
to  recover  damages  for  alleged  personal  in- 
juries inflicted  by  the  latter  upon  the  former 
by  its  negligence.  The  facts  in  the  case  as 
shown  by  the  testimony  on  the  part  of  the 
plaintiff  are  substantially  as  follows: 

On  the  6th  day  of  September,  1914,  as  John 
Armbrust  approached  a  public  crossing  over 
the  St.  L.,  I.  M.  &  S.  Ry.  Company's  track 
near  Malvern  he  saw  a  fast  mail  train  ap- 
proaching and  stopped  within  thirty  or  forty 
feet  of  the  track  to  let  it  pass.  As  the  train 
passed  he  was  standing  in  the  public  road 
that  crossed  the  track.  The  time  was  be- 
tween twelve  and  one  o'clock  in  the  afternoon. 
He  stated  that  he  caught  a  glimpse  of  some- 
thing black  coming  from  the  tender,  that  he 
saw  it  flying,  got  a  glimpse  of  it,  and  by 
that  time  was  struck  by  the  missile.  A  piece 
d  coal  struck  him  on  the  foot  and  drove  a 
part  of  his  sock,  particles  of  coal,  a  shoe 
eyelet  and  a  piece  of  shoe  string  down  into 
his  foot.  It  tore  his  shoe  entirely  off  his 
foot  and  knocked  him  down. 

The  plaintiff  testified  that  he  saw  the  tend- 
er ))efore  the  flying  object  left  it  and  stated 
that  it  looked  to  him  as  if  the  tender  was 
overloaded  with  coal  and  that  he  noticed  a 
big  pile  of  coal  on  the  top  of  it. 

Another  witness  testified  that  shortly  after 
the  plaintiff  was  hurt  he  was  notified  of  the 
fact  and  went  down  to  the  crossing  and  saw 
him  crawling  over  the  track  coming  from  the 
north  side;  that  he  helped  him  into  a  buggy 
and  carried  him  to  his  house. 

The  physician  who  examined  the  plaintiff 
shortly  afterwards  testified  as  to  the  charac- 
ter and  extend  of  his  injuries  and  this  testi- 
mony will  be  referred  to  later  [363]  on.  The 
physician  also  testified  that  he  took  a  piece 
of  sock  out  of  his  foot  and  also  some  particles 
of  coal. 

Another  witness,  who  resided  near  the  scene 
of  the  accident,  testified  without  objection, 
that  two  or  three  days  afterwards  she  was 
passing  over  the  crossing  and  saw  a  piece  of 
coal  near  the  track  about  as  big  as  a  half 
gallon  bucket  or  a  little  larger;  that  pieces 
of  coal  were  broken  off  of  it  and  that  the 
coal  was  far  enough  away  from  the  track  for 
a  man  to  stand  where  it  lay  and  be  safe  from 
a  passing  train. 

The  fireman  who  was  on  the  fast  train  the 
day  of  the  accident  testified  that  the  tender 
is  loaded  by  the  hostler;  that  it  has  a  mould 
board  on  it  put  there  to  keep  the  coal  from 
falling  off;  that  the  board  comes  up  even 
with  the  tank  and  flares  out;  that  the  tender 
is  usually  loaded  with  coal  to  about  the  bot- 
tom of  the  mould  board  and  that  the  coal  is 
piled  up  higher  in  the  middle;  that  he  ob- 
served the  way  the  tender  was  loaded  on  the 
day  of  the  accident  and  that  it  was  loaded 
in  a  proper  manner  so  that  the  coal  would  not 


538 


CIT£  THIS  VOL.  ANN.  CAS.  1817D. 


fall  off;  that  he  did  not  see  a  lump  of  coal 
fall  off  the  tender  at  the  crossing  where  the 
accident  is  alleged  to  have  occurred;  and  that 
he  has  seen  coal  fall  off  of  the  tender. 

Another  fireman  and  the  hostler  also  testi- 
fied as  to  the  proper  way  to  load  coal  on  a 
tender  and  said  that  the  tender  in  question 
was  loaded  in  that  manner  because  there  had 
been  no  deviation  from  the  rule. 

The  engineer  on  the  fast  train  on  the  day 
in  question  testified  that  the  coal  is  piled 
up  to  near  the  top  of  the  mould  board  and  is 
rounded  up  higher  in  the  middle  than  on 
either  side.  All  of  the  trainmen  testified  that 
the  vibration  of  the  train  causes  the  coal  to 
shake  down  and  that  it  would  be  shaken  down 
considerably  between  Argenta,  the  place 
where  the  tender  was  loaded,  and  the  scene 
of  the  accident  which  was  more  than  forty 
miles  distant. 

The  jury  returned  a  verdict  for  the  plain- 
tiff in  the  sum  of  $5,000  and  the  defendant 
has  appealed. 

E.  B,  Kvnsworthy,  W.  8.  Donham,  and  T. 
D.  Crawford  for  appellant. 
J.  C.  Ro88  for  appellee. 

[356]  Hart,  J.  {after  stating  the  facte). — 
(1)  It  is  insisted  by  counsel  for  the  defend- 
ant that  the  evidence  is  not  sufficient  to  war- 
rant the  verdict.  We  do  not  agree  with 
counsel  in  this  contention.  The  facts  of  the 
case  bring  it  within  the  doctrine  of  res  ipsa 
loquitur. 

In  the  ease  of  Louisville,  etc.  R.  Go.  v. 
Reynolds  (Ky.)  71  S.  W.  516,  under  a  sub- 
stantially similar  state  of  facts,  the  Court 
of  Appeals  of  Kentucky  held  that  the  doctrine 
of  res  ipsa  loquitur  applied.  There  a  person 
was  standing  at  the  depot  near  the  track 
for  the  purpose  of  boarding  a  passenger  train, 
having  been  informed  that  it  was  approach- 
ing. The  train  turned  out  to  be  a  freight 
train  and  just  as  the  engine  and  tender  passed 
the  plaintiff  he  was  struck  by  a  piece  of  coal 
and  the  court  held  that  the  proof  of  the  acci- 
dent, under  these  circumstances,  was  suffi- 
cient to  warrant  the  submission  of  the  negli- 
gence of  the  defendant  to  the  jury. 

This  principle  has  also  been  recognized  by 
this  court  in  many  cases.  In  the  case  of  Price 
V.  St.  Louis,  etc.  R.  Co.  75  Ark.  479,  88  S. 
W.  675,  112  Am.  St.  Rep.  79,  the  court,  at 
page  491,  said: 

"The  doctrine  of  res  ipsa  loquitur  does  not 
apply  in  cases  where  the  accident  or  injury, 
unexplained  by  attendant  circumstances, 
might  as  plausibly  have  resulted  from  negli* 
gence  on  the  part  of  the  passenger  as  the 
carrier.  Nor  is  it  applicable  to  the  death  of 
a  passenger  that  comes  by  reason  of  circum- 
stances and  conditions  that  are  personal  and 
peculiar  to  bim,  and  not  by  reason  of  any 


management  of,  or  accident  to,  or  condition 
in^  the  train  itself,  over  which  the  carrier  ha.s 
exclusive  control.  'The  true  rule  would  seem 
to  be  that  when  the  injury  and  circumstances 
attending  it  are  so  unusual,  and  of  such  a  na- 
ture that  it  could  not  well  have  [357]  hap- 
pened without  the  company  being  negligent, 
or  when  it  is  caused  by  something  connected 
with  the  equipment  or  operation  of  the  road, 
over  which  the  company  has  entire  control,  a 
presumption  of  negligence  on  the  part  of 
the  company  usually  arises  from  proof  of  such 
facts,  in  the  absence  of  anything  to  the  con- 
trary, and  the  burden  is  then  cast  upon  the 
company  to  show  that  its  negligence  did  not 
cause  the  injury.'  '*  To  the  same  effect  see 
St.  Louis,  etc.  R.  Co.  v.  Neely,  63  Ark.  636, 
40  S.  W.  130,  37  L.R.A.  616;  Gurdon,  «tc.  K. 
Co.  V.  Calhoun,  86  Ark.  76,  109  S.  W.  1017. 
and  St.  Louis,  etc.  R.  Co.  ▼.  Carr,  94  Ark. 
246,  126  S.  W.  850. 

In  the  case  before  us  the  plaintiff  himself 
testified  that  he  stopped  in  the  middle  of 
the  road  near  the  public  crossing  over  the 
railroad  to  let  the  fast  mail  train  pass;  that 
he  was  about  thirty  or  forty  feet  awaj-  from 
the  track  and  as  the  train  approached  it 
looked  to  him  like  the  tender  was  overloaded 
with  coal;  that  there  was  a  big  pile  of  coal 
on  top  of  it;  that  a  piece  of  coal  struck  him 
on  the  left  foot  and  knocked  him  down;  that 
he  caught  a  glimpse  of  something  black  just 
before  the  coal  struck  him,  and  that  it  looked 
like  it  came  from  the  tender  of  the  passing 
train. 

Another  witness  testified  that  just  after 
the  fast  mail  train  passed  on  the  day  of  the 
accident  he  was  told  that  a  man  had  been 
hurt  and  went  down  to  the  crossing  and 
saw  the  plaintiff  trying  to  crawl  over  it: 
and  that  his  left  foot  was  badly  crushed. 

The  physicians  who  attended  him  soon 
afterwards  picked  particles  of  coal  and  a 
piece  of  his  sock  of  the  injured  part  of  his 
foot.  A  day  or  two  afterwards  a  neighbor 
saw  a  piece  of  coal  about  the  size  of  a 
half  gallon  bucket  lying  near  the  track  at 
the  crossing  and  she  stated  that  particles 
of  coal  had  been  broken  off  of  this  lump. 
This  testimony  made  an  affirmative  showing 
on  the  part  of  the  plaintiff  that  he  was 
struck  by  a  lump  of  coal  from  the  passing 
train.  It  is  true  that  the  trainmen  testi- 
fied that  the  tender  was  loaded  in  a  prop- 
er manner  on .  the  day  in  question  and  that 
the  vibration  of  the  train  caused  the  coal 
to  settle  down  and  that  when  the  tender  was 
properly  loaded  the  coal  would  settle  down 
[358]  to  such  an  extent  in  going  from  Ar- 
genta,  where  the  tender  was  loaded,  to  the 
scene  of  the  accident  near  Malveirn,  that  the 
coal  would  not  roll  off  the  tender.  The  jury 
had  the  witnesses   before  it  and  the  ques- 
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tion  of  the  credibility  of  the  witnesses  was 
solely  for  the  jury.  The  evidence  on  the 
part  of  the  defendant  was  not  suflEicient  to 
overcome  the  affirmative  showing  of  negli- 
gence made  by  the  plaintiff.  Th«  testimony 
on  the  part  of  the  plaintiff  amounted  to 
more  than  a  conjecture  or  assumption  of  neg- 
ligence on  the  part  of  the  defendant.  Though 
the  evidence  on  the  part  of  the  defendant  ap- 
pears the  more  reasonable  and  consistent, 
yet  the  fact  remains  that  the  plaintiff's  foot 
was  injured  by  a  piece  of  coal  falling  on 
it  and  a  piece  of  coal  was  found  near  the 
scene  of  the  accident.  The  trainmen  them- 
selves admitted  that  coal  sometimes  did  fall 
from  the  tender,  caused  by  the  vibration  of 
the  train.  Under  the  circumstances  sur- 
rounding the  accident,  the  jury  might  have 
found  that  the  defendant's  witnesses  were 
mistaken  in  saying  that  the  tender  was 
properly  loaded  on  the  day  in  question;  or 
they  might  have  found  tliat  a  lump  of  coal 
was  allowed  to  fall  off  because  of  the  care- 
less handling  of  it  by  the  fireman. 

(2)  We  now  come  to  consider  the  objec- 
tions to  the  instructions.  As  we  have  al- 
ready seen  proof  on  the  part  of  tlie  plaintiff 
liimsclf  tends  to  show  that  he  was  struck 
by  a  piece -of  coal  flying  or  projecting  from 
the  tender  of  one  of  defendant's  fast  passen- 
«fer  trains  and  under  our  statutes  this  was 
prima  facie  proof  of  negligence  on  the  part 
of  the  defendant;  in  other  words,  we  have 
uniformly  held  that  under  the  statute  in 
question,  proof  that  a  person'a  injury  is 
caused  by  tlie  running  of  a  train,  raises  a 
presumption  of  negligence  against  the  rail- 
road company.  The  court  so  instructed  the 
jury  and  counsel  for  the  defendant  admit 
that  the  instruction  in  this  respect  is  cor- 
rect but  contend,  however,  that  the  court 
erred  in  instructing  the  jury  because  its 
instructions  placed  upon  the  defendant  the 
burden  of  proving  by  a  preponderance  of 
the  evidence  that  it  was  not  gailty  of  neg- 
ligence causing  the  plaintiff's  injury,  if  it 
should  find  that  the  plaintiff  [359]  was 
struck  by  a  piece  of  coal  flying  or  propelled 
from   defendant's  train. 

(3)  There  was  no  error  upon  the  part  of 
the  court  in  so  instructing  the  jury.  Proof 
of  the  existence  of  the  facts  specified,  under 
the  statute,  raised  a  presumption  of  negli- 
gence against  the  railway  company  and  made 
a  prima  facie  case  against  the  plaintiff 
which,  if  not  rebuted  or  overcome  by  the 
railway  company,  was  sufficient  to  warrant 
the  recovery  against  it.  As  soon  as  the 
plaintiff  has  made  out  a  prima  faoie  case, 
under  the  statute,  he  is  entitled  to  recover 
unless  the  defendant  introduces  evidence  to 
show  that  it  is  not  guilty  of  negligence. 

In  the  case  of  St.  Louis,  etc.  R.  Co.  v. 
Bragg,  66  Ark.  248,  60  S.  W.  273,— a  stock 


killing  case — the  plaintiff  proved  a  state  of 
facts  sufficient  to  raise  a  presumption  of 
negligence  against  the  defendant  and  the 
court  said  there  was  no  error  in  instructing 
the  jury  that  if  the  defendant  failed  to  show 
by  a  preponderance  of  the  evidence  that  it 
used  ordinary  care  to  prevent  the  injury, 
they  should  find  for  the  plaintiff.  See  also 
St.  Louis,  etc.  R.  Co.  v.  Ayers,  67  Ark.  371, 
65  S.  W.  159;  and  St.  Louis,  etc.  R.  Co.  v. 
Mitchell,  57  Ark.  418,  21   S.  W.   883. 

(4)  It  is  next  insisted  by  counsel  for  the 
defendant  that  the  court  erred  in  an  instruc- 
tion given  to  the  jury  on  the  measure  of 
damages.  In  that  instruction  the  court  told 
the  jury  that  the  plaintiff  was  entitled  to 
recover  for  suffering  which  the  jury  might 
believe  from  the  evidence  had  resulted  or 
would  reasonably  result  to  the  plaintiff  in 
the  future  by  reason  of  the  alleged  injury. 
Specific  objection  was  made  to  the  phrase, 
''or  will  reasonably  result  to  the  plaintiff 
in  the  future." 

In  the  case  of  St.  Louis,  etc.  R.  Co.  v.  Bird, 
106  Ark.  177,  153  S.  W.  104,  at  page  186, 
the  court  said:  "Unless  there  is  testimony 
tending  to  show  with  reasonable  certainty 
that  the  injury  is  permanent  the  court 
should  not  permit  the  jury  to  assess  any 
damages  for  permanent  injury.  Mr.  Hutch- 
inson says,  The  jury  may  have  taken  into 
consideration  future  as  well  as  past  physical 
pain  and  suffering,  but  to  [360]  justify 
them  in  doing  so  it  must  be  reasonably  cer- 
tain that  such  future  pain  and  suffering  are 
inevitable  and  if  they  be  only  probable  or 
uncertain  they  cannot  be  taken  into  the 
estimate.' " 

Counsel  contend  that  there  is  a  difference 
between  the  meaning  of  the  expression  "will 
reasonablv  result"  as  used  in  the  instruc- 
tion  and  the  expression  "will  with  reasonable 
certainty  result"  approved  in  the  case  just 
referred  to.  We  cannot  see  any  difference 
in  the  use  of  the  two  expressions.  The  court 
in  plain  terms  told  the  jury  that  the  plain- 
tiff was  entitled  to  recover  damages  to  com- 
pensate himself  for  injuries  actually  sus- 
tained and  reasonably  certain  to  be  suffered 
in  the  future.  The  evidence  on  the  part  of 
the  plaintiff  tended  to  show  that  an  opera- 
tion was  necessary  to  be  performed  upon 
his  foot  and  that  the  most  successful  con- 
dition that  could  be  hoped  for  was  that  he 
would  be  confined  to  his  bed  for  several  weeks 
after  the  operation.  Even  the  witnesses  for- 
the  defendant  testified  that  an  operation  was 
necessary  to  restore  the  foot  of  the  plaintiff 
to  its  normal  condition,  the  difference  be- 
tween them  and  the  physicians  for  the  plain- 
tiff being  as  to  the  degree  of  the  plaintiff's 
injury.  The  defendant's  physician  testified 
that  a  complete  recovery  would  result  from 
the   operation   and   the   plaintiff's   physician 
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testified  to  the  contrary.  Therefore  we  do 
not  think  the  court  erred  in  giving  the  in- 
struction in  question. 

(6)  This  brings  us  to  a  consideration  of 
the  ezcessiveness  of  the  damages.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  in 
the  sum  of  $5,000  and,  under  the  circum- 
stances, we  do  not  think  the  verdict  exces- 
sive. According  to  the  testimony  of  the 
plaintiff  himself  as  well  as  that  of  his  phy- 
sician he  suffered  intense  pain  as  a  result 
of  his  injury.  The  injury  occurred  Septem- 
ber 6,  1914,  and  at  the  time  of  the  trial, 
February  1,  1915,  according  to  the  testi- 
mony of  the  plaintiff's  witnesses,  but  little 
improvement  could  be  noted  in  his  condi- 
tion. The  testimony  showed  that  he  had 
suffered  great  pain  almost  daily  from  the 
time  he  was  injured  up  to  the  time  [361] 
of  the  trial.  That  he  must  suffer  pain  in 
the  future  is  certain.  The  doctors  all  agree 
til  at  he  must  submit  to  an  operation  to  take 
out  a  part  of  the  bones  of  his  foot  if  he  ever 
expects  to  get  well.  Though  the  physicians 
lor  the  defendant  testify  that  a  complete  re- 
covery would  follow,  the  physician  for  the 
plaintiff  testifies  that  his  left  foot  would  be 
weaker  than  his  right  as  a  result  of  the 
operation  and  that  this  condition  would  con- 
tinue for  the  remainder  of  his  life.  The 
plaintiff  earned  $1.50  per  day  and  some- 
times more  at  the  time  he  received  the  injury 
and  has  been  unable  to  do  any  work  since. 
According  to  his  own  testimony  and  that  of 
his  physicians  he  has  constant  pain  unless 
an  opiate  is  given  him  to  alleviate  it.  Un- 
der these  circumstances,  as  above  stated,  we 
do  not  think  the  verdict  was  excessive. 

Other  errors  in  giving  instructions  are 
pressed  upon  us  for  a  reversal  of  the  judg- 
ment but  we  think  the  objections  made  by 
counsel  are  met  by  the  principles  of  law 
above  announced  and  on  that  account  do  not 
deem  it  necessary  to  take  up  each  assign- 
ment and  discuss  it  specifically.  We  think 
it  is  sufficient  to  say  that  we  have  examined 
the  record  and  find  no  prejudicial  errors  in 
it. 

Therefore  the  judgment  will  be  affirmed. 

NOTE. 

Liability  of  Railroad  Company  for 
Personal  Injuries  Caused  by  Objects 
Tbrown  or  Falling  from  Train. 

Object  Thrown  by  Employee,  540. 
Object  Thrown  by  Person   Other  than  Em- 
ployee   640. 
Object  Falling  from  Train,    541. 

Object  Throton  by  Employee, 

While  the  holding  in  Willis  v.  Maysville, 
etc.  R.  Co.  122  Ky.  658,  13  Aim.  Gas.  74, 


that  where  a  person  is  injured  by  an  object 
thrown    from   a   train   by   an   employee    the 
railroad  company  will  be  held  responsible  if 
the  injured  person  is  rightfully  in  the  plaoe 
where  he  is  struck,  was  not  questioned    in 
the  recent  case  of  O'Brien  v.  Union  Freight 
R.  Co.  209  Mass.  449,  95  N.  £.  861,  36  L.R.A. 
(N.S.)   492,  the  rule  was  held  not  to  be  ap- 
plicable to  a  licensee  on  the  railroad  com- 
pany's premises.     In  that  case  it  appearc*d 
that  the  plaintiff,  the  manager  of  a  whole-* 
sale  beef  company,  was  in  the  freight  yard  of 
the  defendant  company  in  the  early  morn- 
ing as  a  mere  licensee.     An  engineer  of   a 
dummy  engine  was  cleaning  it  out  and  was 
in   a  position   where   he   could  not  see   the 
plaintiff.     The  engineer  threw  hot  ashes  out 
of  his  engine  and  some  of  them  struck  the 
plaintiff  in  the  face  thereby  injuring  him. 
It  was  held  that  since  the  plaintiff  was  a 
mere    licensee   the   railroad    company    could 
not  be  held  liable  for  damages  for  the  per- 
sonal injuries  thus  caused,  if  they  resulted 
from  a  lack  of  ordinary  care  on  the  part  of 
the  engineer  and  not  from  an  intentionally 
injurious  or  wanton  act  on  his  part.     The 
court  said:      "Where  the  danger   is  caused 
by  an  active  act  which  is  negligent  the  own- 
er is  answerable,  or  in  other  words  that  the 
owner  or  occupier  owes  to  the  licensee  the 
duty  to   refrain   from   injuring  him   by   an 
'actively  negligent  act.'    If  the  term  'actively 
negligent  act'  means  such  an  act  as  may  be 
regarded   as   wantonly,   recklessly   or   inten- 
tionally injurious  to  the  licensee,  the  proposi- 
tion  is   true;    but   if   it  means   such   as   is 
short  of   that  and  arises   simply   from   the 
failure  to  exercise  ordinary  care,   then   the 
proposition   is   not   in   accordance  with   the 
law  of  this  state,  so  far  at  least  as  respects 
acts  done  in  the  transaction  of  lawful  busi- 
ness upon  the  premises." 

Object    Thrown    by   Person   Other   than 

Employee. 

It  has  been  held  recently  that  where  a 
person  is  injured  by  an  object  negligently 
thrown  from  a  train  by  some  one  who  is 
not  an  employee,  the  railroad  company  is 
liable  if  the  act  is  committed  either  with 
the  acquiescence  or  through  the  active  in- 
tervention of  its  own  employees.  Thus  in 
Geddings  v.  Atlantic  Coast  Line  R.  Co.  91 
S.  C.  477,  75  S.  E.  284,  it  appeared  that  the 
defendant  railroad  company  transported  a 
number  of  cross  arms  for  telegraph  poles  as 
freight,  and  that  the  employees  of  the  tele- 
graph company  acting  with  the  consent  of 
the  defendant,  threw  them  out  of  the  mov- 
ing train  on  the  railroad's  right  of  way 
where  the  public  was  accustomed  to  travel. 
The  plaintiff  was  injured  thereby.  It  was 
held  that  the  railroad  company  was  liable 
The  court  said:     "It  is  the  duty  of  a  rail- 
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road  company  to  load  and  unload  its  freight, 
and  in  the  present  case,  the  appellant  coald 
not  escape  liability,  by  delegating  such  duty 
to  the  telegraph  company.  .  .  .  Unload- 
ing the  cross  arms  at  a  point  traveled  by  the 
public,  while  the  train  was  running  at  a 
rapid  rate  of  speed,  tended  to  show  a  reckless 
disregard  of  the  rights  of  the  public  and  of 
the  plaintiff." 

In  Pittsburgh,  etc.  R.  Co.  v.  Warrum,  42 
Ind.  App.  179,  82  N.  E.  934,  84  N.  E.  356, 
it  appeared  that  for  two  years  the  defendant 
had  permitted  postal  clerks  to  throw  mail 
pouches  from  rapidly  moving  trains  on  sta- 
tion platforms  open  to  the  public  who  de- 
sired to  do  business  with  the  railroad,  and 
that  the  plaintiff  was  injured  by  a  pouch 
0o  thrown.  The  defendant  was  held  to  be 
liable  because  of  its  negligence  in  permit- 
ting the  clerks  to  throw  out  the  mail  sacks. 
The  court  said:  'The  railroad  companies 
are  not  primarily  liable  for  the  negligence  of 
the  servants  of  the  government  in  discharg- 
ing their  duties.  They  are  in  no  sense  serv- 
ants or  employees  of  the  company,  and  the 
only  ground  upon  which  the  railroad  com- 
pany is  held  liable  for  their  acts  is  that  the 
mail  clerks  travel  on  the  compan^^'s  cars, 
and,  by  reason  of  that  fact,  have  it  in  their 
power,  by  dangerous  practices,  to  injure 
those  who  may  lawfully  be  in  close  proximity 
to  the  company's  road,  and  to  whom  the 
company  owes  a  duty  of  exercising  reason- 
able care  to  protect  from  injury  by  reason 
of  the  passage  of  its  trains,  and  that  the 
company  has  without  objection  suffered 
such  mail  clerks  to  indulge  in  such  danger- 
ous practices." 

So  in  Thomas  v.  Southern  R.  Co.  (N.  C.) 
92  S.  E.  321,  it  was  held  that  where  a  rail- 
road company  permitted  postal  clerks  to 
throw  out  mail  pouches  from  a  train  on 
the  station  platform,  instead  of  using  cranes 
provided  for  that  purpose,  and  one  of  the 
sacks  injured  the  plaintiff  who  was  waiting 
to  become  a  passenger,  the  railroad  com- 
pany was  liable  on  the  theory  that  it  had 
permitted  the  use  of  a  dangerous  instru- 
mentality. 

Object  FalUng  from   Train. 

Where  an  object  negligently  permitted 
to  fall  from  a  train  injures  a  person 
who  is  in  a  place  where  he  has  a  right 
to  be,  the  railroad  company  is  liable.  In 
Chicago,  etc.  R.  Co.  v.  Pritchard,  ltt8 
Ind.  398,  79  N.  E.  508,  81  N.  E.  78,  it 
appeared  that  the  defendant  was  assisting 
his  employer  to  load  a  flat  car  with  poles, 
and  that  there  was  a  shout  of  ''stop  the 
train."  The  defendant  jumped  from  the  car 
and  went  around  to  the  other  side  to  see  if 
he  could  help  in  any  way.     Owing  to  a  de- 


fect in  the  cars  the  poles  fell  on  him,  and 
before  he  could  extricate  himself  he  was 
run  over  and  killed..  It  was  held  that  the^ 
railroad  company  was  liable,  since  the  fail- 
ure of  the  defendant  to  see  that  the  car  was 
in  a  proper  condition  was  the  proximate 
cause  of  the  accident.  The  court  said:  "The 
primary  act  must  have  such  a  connection 
with  the  wrong  that  it  stands  in  the  relation 
of  cause  and  effect,  so  that  it  can  be  said 
that  it  was  the  duty  of  the  person  commit- 
ting such  act  to  apprehend  that  injury  might 
thereby  occur  to  another.  In  this  case  the 
intervening  cause  was  not  a  supervening 
cause;  there  was  at  the  most  on  the  part  of 
the  shipper  only  an  omission  to  stay  the 
injurious  consequences  of  what  had  already 
been  done.  In  these  circumstances,  if  it  can 
still  be  said  that  it  was  the  duty  of  the 
company,  in  view  of  the  imminence  of  the 
danger  and  the  possibility  that  its  derelic- 
tion would  be  overlooked  by  the  shipper,  to 
have  appehended  that  its  act  might  lead  to 
the  injury  of  a  third  person  and,  as  an  ordi- 
narily prudent  person,  to  have  guarded 
against  it,  then,  within  the  modern  authori- 
ties at  least,  its  act  was  a  proximate  cause, 
since  the  case  would  be  one  in  which  there 
was  an  unbroken  connection  between  the 
wrong  and  the  injury.  .  .  .  The  matter 
of  proximate  cause,  while  somewhat  difficult 
clearly  to  put  before  juries,  has  in  it  no 
element  which  calls  for  the  scholastic  subtle- 
ty of  the  schoolman;  in  most  cases  an  appli- 
cation of  the  doctrine  only  requires,  after 
instructions  concerning  such  of  the  gener- 
al principles  as  the  case  involves,  that  the 
jurors  should  apply  their  every-day  judg- 
ment, as  practical  men,  to  ascertain  wheth- 
er there  has  been  such  a  delinquency  on  the 
part  of  the  defendant,  uninterrupted  by  any 
supervening  cause,  that  the  act  or  omission 
ought  justly  to  be  held  as  an  efficient  cause 
of  the   wrong." 

In  Trinity,  etc.  R.  Co.  v.  Blackshear, 
(Tex.)  161  S.  W.  395,  wherein  it  appeared 
that  the  plaintiff  was  plowing  in  his  own 
field  fifty  feet  away  from  a  railroad  track 
and  was  struck  by  an  iron  spike  thrown  by 
a  passing  freight  train,  the  railroad  com- 
pany was  held  to  be  liable  on  the  theory 
that  it  was  bound  so  to  operate  its  trains  as 
not  to  interfere  with  the  plaintiff's  right  to 
enjoy  his  premises  near  the  company's  tracks. 

In  Pittsburgh,  etc.  R.  Co.  v.  Hoffman,  67 
Ind.  App.  431,  107  N.  E.  315,  it  appeared  that 
a  railroad  company  had  employed  an  inde- 
pendent contractor  to  build  a  bridge,  and  that 
the  contractor  employed  the  plaintiff  to  act 
as  a  night  watchman.  In  the  early  morning 
while  the  latter  was  going  on  his  rounds 
the  railroad  company  ran  a  train  at  a  reck- 
less rate  of  speed  over  a  rough  temporary 
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track  on  the  bridge,  and  a  piece  of  ooal 
which  had  been  badly  packed  on  the  tender 
of  the  engine  fell  and  struck  the  plaintiff. 
The  railroad  company  was  held  to  be  liable 
on  the  theory  that  the  plaintiff  was  where  he 
had  a  perfect  right  to  be  and  that  therefore 
the  defendant  was  guilty  of  negligence  in 
not  using  a  high  degree  of  caxe  toward  him. 
See  also  the  reported  case. 

In  St.  Louis,  etc.  R.  Co.  v.  Carr,  94  Ark. 
246,  126  S.  W.  850,  the  court  said:  "It  is 
urged  by  counsel  that  the  defendant  had 
the  right  to  use  its  tracks  at  the  crossing, 
and  that  it  only  owed  the  duty  to  plaintiff 
not  to  injure  him  after  having  discovered 
his  position  of  peril.  But  the  rule  relative 
to  the  liability  of  a  railroad  company  for  an 
injury  done  after  a  discovered  peril  is  not 
applicable  to  the  facts  of  this  case,  as  ad- 
duced on  the  part  of  the  plaintiff;  for,  ac- 
cording to  the  evidence  of  the  plaintiff,  he 
was  a  traveler  in  a  public  highway  at  the 
crossing  of  the  defendant's  tracks,  and  in 
such  case  he  was  not  a  trespasser  or  licensee 
on  defendant's  right  of  way,  but  he  had  the 
right  to  use  the  highway  crossing.  It  is  true 
tliat  the  railway  company  had  also  the  right 
to  the  use  of  its  tracks  over  the  highway 
crossing.  Where  the  railroad  is  situated  up- 
on a  highway,  the  public  haa  the  right  to 
use  the  highway  as  well  as  the  railroad,  and 
each  must  make  reasonable  and  proper  ef- 
forts, with  due  regard  to  the  rights  of  the 
other  and  in  view  of  all  the  circumstances,  to 
foresee  and  avoid  collision.  And  in  such  a 
case  it  is  the  duty  of  the  railroad  company 
to  exercise  ordinary  care  and  prudence  in 
the  operation  of  its  trains,  and  otherwise, 
to  prevent  injuring  >  traveler.  The  travel- 
er should  observe  all  the  requirements  of 
ordinary  care;  to  him  the  track  itself  is  a 
warning  of  danger,  and  he  is  under  the  duty 
to  exercise  precaution  to  inform  himself  of 
the  proximity  of  the  train,  and  to  exercise 
ordinary  prudence  in  avoiding  injury.  .  .  . 
A  railroad  company  is  bound  to  use  ordinary 
care  and  caution  to  avoid  injuring  persons 
who  may  be  near  its  tracks,  and  who  are 
rightfully  at  such  place;  and  whether  or  not 
under  all  the  circumstances  of  the  case  the 
railroad  company  was  negligent  in  permit- 
ting any  object  or  article  which  caused  the 
injury  to  project  or  fall  from  its  train  of 
cars  is  a  question  of  fact  for  the  jury  to 
determine." 

In  Texas,  etc.  R.  Co.  v.  Endsley  (Tex.) 
110  S.  W.  1150,  it  appeared  that  the  plaintiff 
in  the  performance  of  his  governmental 
duties  was  walking  along  the  right  of  way 
of  a  railroad  company  on  a  path  running  be- 
side a  portion  of  the  tracks  which  was  fre- 
quently used  by  the  public  with  the  knowledge 
or  the  acquiescence  of  the  railroad  company, 
and  was  struck  and  injured  by  a  swinging 


door  belonging  to  one  of  the  cars  of  the  train 
which  had  been  insecurely  fastened.  The  de- 
fendant was  held  to  be  liable  on  the  theory 
that  it  owed  ordinary  care  to  the  plaint itf 
who  was  a  licensee  of  the  company  in  using* 
a  footpath  that  was  ordinarily  safe  for  the 
public  to  use.  The  court  said:  "The  rule, 
held  to  be  applicable  in  this  class  of  cases, 
is  that,  where  a  duty  is  owing  to  the  plain- 
tiff, as  in  this  case,  by  the  defendant,  and  the 
thing  which  inflicted  the  injury  is  shown  to 
liave  been  under  the  management  of  the  de- 
fendant, or  its  servants,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does 
not  happen  if  those  who  have  the  management 
will  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation,  that 
the  accident  arose  from  the  want  of  ordinary 
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care. 

In  St.  Louis  Southwestern  R.  Co.  of  Texas 
V.  Balthrop'(Tex.)  167  S.  W.  240,  it  appeared 
that  the  plaintiff's  wife  was  walking  along  a 
path  on  the  south  side  of  a  railroad  track 
within  the  corporate  limits  of  a  town,  which 
track  had  been  used  for  ten  years  by  the  pub- 
lic with  the  consent  of  the  defendant  com- 
pany, and  that  she  was  struck  and  injured 
by  a  piece  of  scantling  which  was  thrown 
from  the  floor  of  one  of  the  cars  of  a  passing 
train.  The  defendant  was  held  to  be  liable  on 
the  theory  that  the  plaintiff's  wife  was  a 
licensee  and  that  there  was  active  negligence 
in  allowing  the  scantling  to  remain  on  the 
floor  of  the  car.  The  court  said :  "The  rule  is 
that,  when  a  licensee  is  injured  as  a  result 
of  the  passive  negligence  of  the  owner  of 
the  premises,  such,  by  the  way  of  illustration* 
as  a  failure  in  the  instant  case  of  appellant 
to  keep  the  pathway  in  a  safe  condition,  any 
injury  resulting  from  such  unsafe  condition 
would  not  be  actionable,  since  a  licensee  who 
goes  upon  defective  premises  and  is  injured 
because  of  such  defect  thereby  contributes  to 
the  result.  But,  when  a  licensee  is  injured 
while  on  the  premises  by  some  active  or 
special  act  of  negligence  of  the  owner,  suit 
may  be  maintained." 

Where  a  trespasser  is  injured  by  an  object 
falling  from  a  train,  a  railroad  company  is 
liable  only  for  a  reckless  and  wanton  act, 
since  it  owes  no  duty  to  a  trespasser.  Thus 
in  Covington,  etc.  R.  Transfer;  etc.  Co.  ▼. 
Mulvey,  135  Ky.  223,  122  S,  W.  129,  26  L.R.A. 
(N.S.)  204,  it  appeared  that  the  deceased 
was  playing  with  some  other  boys  on 
the  private  premises  of  the  defendant 
company,  adjoining  its  right  of  way, 
and  that  he  was  struck  and  killed  by  a  lump 
of  coal  falling  from  a  passing  train.  The 
court  said:  "This  court  has  gone  to  the  ex- 
tent of  holding  that  where  a  railroad  track 
runs  through  a  populous  community,  along  or 
across  streets,  where  from  the  nature  of 
things  persons  may  be  reasonably  expected  at 
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any  time,  it  is  the  duty  of  those  in  charge 
of  the  train  to  have  it  under  reasonable  con- 
trol, to  keep  a  lookout  for  persons  using  the 
track,  and  to  give  timely  warning  of  the  ap- 
proach of  the  train.  Illinois  Cent.  R.  Go.  ▼. 
Murphy,  123  Ky.  787,  97  S.  W.  729,  30  Ky. 
L.  Rep.  93,  11  L.R.A.(N.S.)  352.  The  reason 
for  this  rule  is  that  the  long  and  continued 
use  of  the  track  at  the  point  in  question  hy 
large  numbers  of  persons  is  sufficient  to  indi- 
cate a  reasonable  certainty  that  persons  will 
be  found  there.  This  rule  has  never  been 
extended  to  cases  where  there  was  no  custom- 
ary use  of  the  track  at  the  point  of  the  in- 
jury. The  presence  of  persons  on  the  track 
because  of  its  customary  use  by  the  public 
being  reasonably  certain,  there  is  a  strong 
probability  of  some  one's  being  injured  un- 
less proper  precautions  are  taken  to  prevent 
accidents.  The  necessity  for  precaution  is  due 
to  the  fact  that  the  very  movement  of  a 
train  is  dangerous,  and  likely  to  injure  those 
caught  unawares.  But  the  probability  that 
a  boy,  who  with  a  few  other  boys,  plays  upon 
the  private  premises  of  a  railroad  company, 
adjoining  its  right  of  way,  will  be  in  position 
to  be  struck  hy  a  lump  of  coal  falling  from  a 
passing  car  is  not  so  great  as  to  impose  upon 
the  company  the  duty  of  loading  its  cars  with 
reference  to  his  presence,  or  of  inspecting  its 
cars  to  see  that  he  is  not  injured  by  falling 
coal.  Under  such  circumstances  there  is  no 
liability,  unless  the  injury  is  wanton  or  reck- 
less,'' 

In  Thomas  y.  Cincinnati,  etc.  Pac.  R.  Co.  127 
Ky.  169,  106  S.  W.  379,  32  Ky.  L.  Rep.  67,  it 
appeared  that  the  plaintiff  was  walking  on  a 
railroad  right  of  way  in  the  country  and  not 
near  a  crossing.  A  freight  train  came  along 
at  a  high  rate  of  speed  around  a  curve,  and  a 
gate  used  to  keep  the  coal  in  the  tender  of  the 
engine,  which  had  been  laid  temporarily  on 
top  of  the  coal,  toppled  over  and  struck  the 
plaintiff,  causing  serious  injuries.  It  was  held 
that  the  defendant  company  was  not  liable 
since  the  plaintiff  w^as  a  trespasser  and  the 
company  could  be  liable  only  for  wanton 
negligence. 

In  Welch  v.  Louisville,  etc.  R.  Co.  (Ky.) 
173  S.  W.  338,  it  appeared  that  the  plaintiff 
was  walking  along  a  railroad  right  of  way 
in  an  unfrequented  part  of  the  country  when 
a  wreck  occurred  and  she  was  injured  by  fly- 
ing debris.  The  court  said:  "Actionable 
negligence  consists  in  the  failure  to  exercise 
that  degree  of  care  towards  plaintiff  which 
was  due  her  by  the  defendants  under  the 
circumstances.  In  the  absence  of  duty,  there 
can  be  no  negligence.  It  is  the  settled  rule 
in  this  state  that  the  only  duty  owing  to  a^ 
trespasser  is  to  exercise  ordinary  care  to 
avoid  injuring  him  after  his  peril  is  dis- 
covered. A  railroad  company  is  not  under 
the  duty  of  flagging  its  trains  in    order    to 


avoid  injuring  a  trespasser,  unless  reason- 
ably necessary  to  avoid  injuring  him  after  his 
peril  is  discovered." 

In  Louisville,  etc.  R.  Co.  v.  Mar  low,  169  Ky. 
140,  183  S.  W.  470,  wherein  it  was  alleged 
that  the  plaintiff,  while  walking  along  a 
path  on  a  railroad  right  of  way,  was  struck 
by  a  piece  of  iron  flying  from  a  passing  train, 
it  was  held  that  the  defendant  was  not  liable 
unless  the  plaintiff  could  show  some  affirma- 
tive or  positive  act  of  negligence  on  the  part 
I  of  those  having  charge  of  the  train. 
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Iowa  Supreme  Court — June  20,  1914. 
166  Iowa  840;  147  N.  W.  740. 


New  Trial  —  Discretion  of  Trial  Court. 

The  granting  of  a  new  trial  rests  largely 
in  the  discretion  of  the  trial  court,  and  will 
not  be  disturbed  on  appeal,  except  for  an 
abuse  of  discretion. 


A  party  appealing  from  an  order  granting 
a  new  trial  after  verdict  in  his  favor  has  the 
burden  of  showing  abuse  of  the  trial  court's 
discretion,  and  must  show  that  the  record  is 
free  from  error  as  against  the  adverse  party. 

Evidence     —     Secondary    Eridencc     of 
Doonment. 

The  admission  in  evidence  of  copies  of  in- 
voices which  the  party  offering  the  copies 
claims  he  sent  to  the  adverse  party  is  erro- 
neous, where  notice  to  produce  the  originals 
was  not  served  on  the  adverse  party,  and 
where  there  was  no  examination  of  the  ad- 
verse party  as  to  their  existence. 

Now  Trial  —  Grounds  —  Erroneous  Ad- 
mission of  Secondary  ETidence. 

In  an  action  for  merchandise  sold  and  de- 
livered, the  error  in  permitting,  over  proper 
objection,  the  seller  to  introduce  in  evidence 
copies  of  invoices  which  he  claimed  he  had 
sent  to  the  buyer  is  sufficient  to  support  the 
discretion  exercised  in  granting  a  new  trial 
after  verdict  for  the  seller. 

[See  note  at  end  of  this  case.] 

Damages  —  Market  Valne  —  Wbat  Con- 
•titntes  —  Mannf  aetnred  Goods. 

Where  a  manufacturer  and  wholesaler  lo- 
cated in  one  city  sells  goods  to  a  retailer 
located  in  another,  the  market  value  at  the 
former  city,  plus  the  cost  of  transportation 
to  the  buyer,  is  presumptively  the  market 
value  at  the  retailer's  city. 
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New  Trial  —  Oronnds  —  Erroneons  Ad- 
mission of  Evidence. 

Where  the  propriety  of  admitting  evidence 
in  favor  of  the  succesftful  party  is  at  least 
doubtful,  the  doubt  should  be  resolved  in 
support  of  the  action  of  the  trial  court  grant- 
ing a  new  trial. 

[See  note  at  end  of  this  case.] 

Harmless    Error   —   Cure    of   Error    by 
Verdict. 

Errors  committed  against  a  party  are 
cured  by  a  verdict  in  his  favor. 

Appeal  and  Error  ^-  Matters  RoTiewed 
—  Error  Favorable  to  Appellant. 

A  party  who  appeals  from  an  order  grant- 
ing a  new  trial  after  verdict  in  his  favor 
cannot  assail  the  order  on  the  ground  that 
the  trial  court  committed  errors  against  him 
on  the  trial. 

Same. 

Where  prejudicial  errors  are  committed  on 
the  trial  against  each  party,  either  can  ob- 
tain a  new  trial  in  case  of  an  adverse  verdict. 

Appeal  from  District  Court,  Hardin  coun- 
ty:    Lee,  Judge. 

Action  by  Herman  and  Ben  Marks,  plain- 
tiff,  against  C.  M.  Haas,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Afeibmed. 

George  W.  Ward  for  appellant. 
E.  H.  Lundy  and  Dean  W.  Peisen  for  ap- 
pellee. 

[341]  Evans,  J.— The  plaintifT  is  a  corpo- 
ration engaged  in  the  manufacture  of  fur 
garments  in  Detroit,  Mich.  The  defendant  is 
a  retail  dealer  in  Kldora,  Iowa.  The  plain- 
tiff introduced  evidence  in  support  of  its 
petition  tending  to  show  that  it  had  sold  and 
delivered  to  the  defendant  upon  his  order 
three  bills  of  goods  amounting  to  a  total  •of 
$140.83.  The  verdict  in  its  favor  was  for 
such  amount.  Much  of  the  evidence  of  the 
plaintiff  was  introduced  over  appropriate  ob- 
jections by  the  defendant.  Several  of  the 
grounds  of  the  motion  for  new  trial  by  de- 
fendant were  based  upon  the  alleged  improper 
admission  of  testimony  on  behalf  of  plaintiff. 
It  is  hardly  necessary  to  repeat  what  we  have 
often  said,  that  the  district  court  has  a  large 
discretion  in  the  matter  of  granting  a  new 
trial.  Only  an  abuse  of  such  discretion  will 
warrant  our  interference  with  an  order 
granting  a  new  trial.  The  party  appealing 
from  such  order  is  under  the  burden  of  show- 
ing abuse  of  such  discretion.  For  such  pur- 
pose, it  is  manifestly  incumbent  upon  him  to 
show  that  the  record  was  free  from  error  as 
against  the  appellee.  If  there  was  preju- 
dicial error  as  against  the  appellee,  this  of 
itself  would  ordinarily  require  the  allowance 
of  a  new  trial.  The  appellee  in  arg^ument 
points  out  certain  alleged  errors  prejudicial 


to  him  which  appear  in  the  record  of  the  trial. 
It  will  be  sufficient  to  notice  one  of  these. 

The  plaintiff  introduced  in  evidence  certain 
purported  [342]  copies  of  alleged  invoices 
which  it  claimed  to  have  sent  to  the  defend- 
ant, and  to  which  no  objection  had  been  made 
by  the  defendant  as  contended  by  the  plain* 
tiff.  These  purported  copies  were  introduced 
over  appropriate  objections  by  the  defend- 
ant. No  foundation  whatever  was  laid  for 
their  introduction  by  the  plaintiff.  No  notice 
to  produce  the  originals  was  served  upon  the 
defendant,  nor  was  there  any  examination  of 
the  defendant  as  to  their  existence.  Upon 
the  whole  record,  we  do  not  think  the  error 
was  very  important.  But  it  was  error,  and 
was  sufficient  to  support  the  discretion  exer- 
cised by  the  trial  court  in  granting  a  new 
trial. 

Other  alleged  errors  were  pointed  out  by 
appellee  and  insisted  upon.  In  view  of  the 
sufficiency  of  the  ground  already  stated,  we 
need  not  dwell  upon  these.  We  may  say, 
however,  that  considerable  of  the  argument 
of  the  parties  as  to  whether  the  market  value 
should  have  been  shown  as  at  Detroit  or  as 
at  Eldora  presents  no  decisive  or  important 
question.  The  plaintiff  was  selling  its  manu- 
factured product  to  the  defendant  as  a  re- 
tailer. They  dealt  with  each  other  as  manu- 
facturer or  wholesaler  on  the  one  part,  and 
as  retailer  on  the  other.  Their  respective 
places  of  business  were  fixed  and  understood 
by  each.  As  between  them,  therefore,  the 
market  value  at  Detroit,  the  place  of  origin, 
plus  the  cost  of  transportation,  was  pre- 
sumptively the  market  value  at  Eldora,  the 
place  of  destination.  It  is  alleged,  however, 
by  defendant  appellee  that  the  plaintiff's  wit- 
ness testified  to  market  value,  without  fixing 
it  any  place.  This  is  technically  true  upon 
the  record,  although  possibly  a  fair  Inference 
might  be  drawn  that  the  witness  intended  his 
testimony  to  refer  to  the  place  of  manu- 
facture. The  question  at  this  point  is  at  least 
doubtful,  and  should  be  solved  in  support  of 
the  order  of  the  trial  court  granting  a  new 
trial. 

II.  The  appellant  in  argument  assigns  a 
number  of  alleged  errors  committed  upon  the 
trial  which  it  contends  were  prejudicial 
[343]  to  it  upon  such  trial.  However,  such 
errors,  if  any,  are  not  available  to  the  plain- 
tiff as  appellant  on  this  appeal.  Errors  com- 
mitted against  it  on  the  trial  of  the  case  were 
all  cured  by  the  verdict  in  its  favor.  Having 
won  the  verdict,  all  errors,  if  any,  proved 
nonprejudicial  to  it.  The  only  grievance 
which  it  now  has  is  the  subsequent  order  of 
the  court  granting  a  new  trial.  It  is  from 
such  order  alone  that  it  could  appeal.  The 
order  granting  a  new  trial  cannot  be  as- 
sailed by  the  appellant  upon  the  mere  ground 
that  the  trial  court  committed  errors  against 
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it  upon  the  trial.  ]Por  the  purpose  of  bus- 
taioing  it8  appeal  from  the  order  granting  a 
new  trial,  the  appellant  must  show,  as  be- 
fore indicated,  that  the  record  of  the  trial 
was  free  from  error  as  against  the  appellee. 
If  prejudicial  errors  were  committed  against 
the  appellee  upon  the  trial,  he  was  entitled 
to  a  new  trial.  He  was  none  the  less  entitled 
to  such  new  trial  if  errors  were  also  com- 
mitted as  against  the  plaintiff  appellant. 
The  only  effect  of  such  errors  would  be  to 
entitle  the  plaintiff  appellant  to  a  new  trial 
if  the  verdict  had  gone  against  it.  If  preju- 
dicial errors  were  committed  as  against  each 
party,  then  either  would  be  entitled  to  a  new 
trial  in  case  of  an  adverse  verdict. 

For  the  reasons  indicated,  it  is  manifest 
that  the  trial  court  was  clearly  within  the 
range  of  its  discretion  in  ordering  a  new  trial, 
and  such  order  is  therefore 

Affirmed. 

Ladd,  C.  J.,  and  Weaver  and  Preston,  JJ., 
concur. 


NOTE. 

Admission  of  Ineompetent  ETtdenee  aa 
Oronndl  for  OraatiiiK  of  New  Trial  by 
Trial  Coi&rt. 

■ 

It  is  the  purpose  of  this  note  to  consider 
the  admission  of  incompetent  evidence  as 
constituting  grounds  for  a  new  trial  by  the 
trial  court.  This  obviously  will  not  include 
any  discussion  of  those  cases  involving  the 
granting  of  a  new  trial  by  a  higher  court  of 
appeal  because  of  the  introduction  of  such 
evidence. 

As  a  general  rule  the  admission  of  incompe- 
tent evidence  is  ground  for  the  granting  of  a 
new  trial  by  the  trial  court.  Newton  Bank- 
ing Co.  V.  Hudgins,  14  Ga.  App.  229,  80  S.  B. 
675;  King  v.  Chicago,  etc.  R.  Co.  138  la. 
625,  116  N.  W.  719;  Smith  v.  Sedalia,  182 
Mo.  1,  81  S.  W.  165;  Oeissendoerfer  v.  West- 
em  Horseshoe  Co.  131  Mo.  App.  534,  110  S. 
W.  640;  National  City  Bank  v.  Pacific  Co. 
117  App.  Div.  12,  101  N.  Y.  S.  1098;  Tinck- 
nell  V.  Ketchman,  78  Misc.  419,  139  N.  Y.  S. 
620;  Cable  Piano  Co.  v.  Southern  Ry.  94  S. 

C.  143,  77  8.  E.  868;   Baird  v.  Vines,  18  S. 

D.  52,  99  N.  W.  89;  Chesapeake,  etc.  R.  Co. 
V.  Parker,  116  Va.  368,  82  8.  E.  183;  Maynes 
V.  Dolan,  8  N.  Bruns.  573.  And  see  the  re- 
ported case.  See  also  Park  v.  Park,  66  6a. 
543;  Marshall  v.  Weir  Plow  Co.  4  Kan.  App. 
615,  46  Pac.  621;  Arnold  v.  Cole,  42  W.  Va. 
663,  26  8.  E.  312. 

Thus  in  Newton  Banking  Co.  v.  Hudgins, 
14  Ga.  App.  229,  80  S.  E.  675,  the  court  said 
that  the  trial  judge  very  properly  corrected 
his  error  in  admitting  the  testimony  of  a 
witness  interested  in  the  result  of  the  suit 
bj  granting  a  new  trial.  And  in  Chesapeake, 
Abb.  Cas.  1917I>— 35. 


etc.  R.  Co.  V.  Parker,  116  Va.  368;  82  8.  E. 
183,  it  was  held  that  there  was  no  error  in 
the  court's  ruling  in  setting  aside  a  verdict 
and  granting  a  new  trial,  it  appearing  that 
the  verdict  rested  on  the  improper  admission 
of  a  statement  as  part  of  the  res  gestae.  Like- 
wise in  Baird  v.  Vines,  18  S.  D.  62,  99  N.  W. 
89,  holding  that  the  trial  court  was  justified 
in  granting  a  new  trial,  the  court  said:  "It 
being  conceded  that  a  serious  mistake,  for 
which  the  plaintiff  was  in  a  large  measure  re- 
sponsible, occurred  at  the  trial,  and  it  ap- 
pearing that  such  mistake  resulted  in  a 
verdict  which  would  otherwise  not  have  been 
rendered,  the  action  of  the  lower  court  in 
granting  a  new  trial  should  be  sustained  on 
this  appeal,  if  any  valid  reasons  can  be  as- 
signed for  so  doing.  Such  reasons  are  easily 
available." 

In  Cable  Piano  Co.  v.  Southern  Ry.  94  S. 
C.  143,  77  8.  E.  868,  holding  that  the  dis- 
cretion of  the  trial  judge  should  ordinarily 
control  in  the  matter  of  granting  a  new  trial 
for  the  admission  of  incompetent  evidence,  the 
court  said:  ''It  certainly  will  not  do  to  lay 
down  the  rule  that  in  every  case,  where  in- 
competent or  irrelevant  testimony  is  ad- 
mitted, and  afterwards  stricken  out,  witli 
proper .  instructions  from  the  court  to  the 
jury  to  disregard  it,  a  new  trial  must  be 
granted.  On  the  other  hand,  it  would  per- 
haps be  equally  unsafe  to  say  that  in  no 
such  case  should  a  new  trial  be  granted. 
The  character  of  the  testimony,  the  circum- 
stances under  which  it  was  offered  and  ad- 
mitted, the  nature  of  the  case  being  tried,  the 
other  testimony '  in  the  case,  and  perhaps 
other  matters  which  might  be  suggested, 
should  be  considered  by  the  court  in  deciding 
whether  the  party  against  whpm  such  testi- 
mony was  admitted  was.  so  prejudiced  there- 
by as  to  call  for  the  exercise  of  the  discretion 
to  grant  a  new  trial.  In  such  cases  much 
must  necessarily  be  left  to  the  wise  discretion 
of  the  trial  judge,  who  is  in  the  atmosphere 
of  the  trial,  and  is  therefore  most  capable  of 
correctly  deciding  the  question;  and  this 
court  should  not  interfere,  unless  it  is  made 
to  appear  that  the  ruling  was  manifestly 
erroneous."  So  in  King  v.  Chicago,  etc.  R. 
Co.  138  la.  626,  116  N.  W.  719,  the  court  said: 
"The  trial  court  knew  better  than  any  one 
else  whether  the  introduction  of  the  exhibit 
was  prejudicial,  and,  as  it  had  a  large  dis- 
cretion in  tlie  matter  of  setting  aside  the 
verdict  upon  this»  as  well  aa  other  grounds, 
we  should  not  interfere."  In  Smith  v. 
Sedalia,  182  Mo.  1,  81  8.  W.  165,  it  was  held 
that  where  certain  evidence  was  admitted  on 
the  promise  that  it  would  be  connected  and 
its  relevancy  shown  latf  r,  which  was  not  done, 
and  the  verdict  of  the  jury  was  in  favor  of 
the  party  offering  snch  evidence,  the  trial 
court  should  set  the  verdict  aside  and  grant 
a  new  trial. 


M6 


CITE  THIS  VOL.  AlfN.  CAS.  1917D. 


ZJk WHENCE  ET  AI- 


T. 


North  Carolina  Supreme  Court — ^May  19, 

1915. 


109  N,  Car,  211;  86  S.  E.  291. 

Adverse  PosseMion  —  By  Tenant 
against  Landlord  —  Necessity  of  Sur- 
render of  Leasel&old. 

One  who  enters  into  possession  of  land  as 
a  tenant  cannot,  while  retaining  possession, 
assert  against  his  lessor  an  after-acquired 
title,  which  he  deems  superior  to  that  of  the 
lessor. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  ATery  county : 
Webb,  Judge. 

Action  by  H.  L.  Lawrence  et  al.,  plaintiffs, 
against  B.  F.  Eller  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiffs  appeal. 
Apfibmed. 

[211]  Civil  action  to  establish  ownership 
and  right  of  possession  of  a  certain  tract  of 
land  lying  in  Avery  County. 

It  was  admitted  in  the  pleadings  that  de- 
fendants, B.  F.  Eller  and  wife,  or  B.  F.  Eller, 
as  agent  of  his  wife,  had  rented  the  tract  of 
land  in  controversy  to  plaintiff  for  the  year 
1912  at  the  contract  price  of  $25;  that  the 
lessee  had  entered  into  possession  and  occu- 
pation of  the  property  under  and  by  virtue 
of  the  contract  and  had  continued  such  posses- 
sion since  that  time;  that  in  December,  1912, 
plaintiff  had  acquired  a  deed  for  the  property 
from  W.  P.  Eaton  and  wife,  the  original  own- 
ers, and  in  January,  1913,  had  instittited  the 
present  action  against  the  lessors,  claiming  to 
be  the  true  owners  under  said  deed  and  with- 
out having  surrendered  or  made  any  offer  to 
surrender  possession  acquired  by  them  under 
and  by  virtue  of  the  lease. 

[212]  It  was  further  alleged  in  the  plead- 
ings that  W.  P.  Eaton  and  wife  had  previous- 
ly, in  1906,  contracted  to  sell  the  property  to 
one  D.  C.  Eller,  who  had  entered  under  the 
contract  of  purchase,  and,  after  committing 
much  spoil  and  injury  te  the  property,  had 
abandoned  his  contract  to  the  original  own- 
ers, and  plaintiff  had  then  acquired  the  title 
by  purchase  and  deed,  and  were  the  true  own- 
ers of  the  property. 

Plaintiff  further  alleged  that  defendants, 
by  some  fraudulent  arrangement  or  contriv- 
ance with  D.  C.  Eller,  had  obtained  possession 
of  the  property,  to  which  they  had  no  right 
whatever,  and  while  holding  under  such  claim 
had  made  the  lease  under  which  plaintiff 
entered. 


They  alleged  further,  that  while  defendant 
occupied  the  property  under  their  pretended 
claim,  they  had  procured  a  deed  to  be  made 
them  by  the  sheriff  of  Watauga  County,  pur- 
porting to  convey  to  them  the  right  of  D.  C. 
Eller  in  the  property,  and  that  this  was  their 
only  claim  of  title;  and  plaintiffs  thereupon 
demand  judgment  that  B.  F.  Eller  and  wife 
be  declared  the  tenants  of  plaintiff,  and  that 
this  pretended  deed  of  the  sheriff  be  declared 
fraudulent  and  void  as  constituting  a  cloud 
on  their  title. 

Defendants  answer,  denying  the  allegations 
in  impeachment  of  their  title,    and    setting 
forth,  also,  that  D.  C.  Eller  bought  the  land 
originally  from  Eaton  and  wife,  for  $1,200  to 
$1,300,  and  took  a  bond  for  title  to  convey 
same,  which  was  duly  registered  in  Watauga 
County,  where  the  land  was  then  situated; 
that  some  money  was  paid  down  and  notea 
executed  for  the  remainder,  to  wit,  two  notes 
for  $425  each  and  one  for  $200;  that  D.  C. 
Eller  paid  the  $200  note  and  one  of  the  notea 
for  $425,  and,  afterwards,  in   1908,  defend- 
ants bought  the  land  from  D.  C.  Eller,  pay- 
ing in  full  for  his  interest,  and  afterwards 
acquired  the  other  note  for  $425  by  purchas- 
ing the  same  for  full  value  from  persons  to 
whom  it  had  been  assigned    by    Eaton    and 
wife;    that    defendant    neglected  to  take  a 
written  assignment  from  D.  C.  Eller  for  his 
interest  in  the  property,  but,  being  a  man 
of  no  education,  he  was  misled  and  deceived 
in  reference  thereto  by  D.  C.  Eller,  but  that 
present  defendants  had  acquired  the  title  to 
said  land  or  the  right  thereto  in  the  manner 
specified,  and,  being  in  possession,  claiming  aa 
owners  under  their  purchase,  as  stated,  they 
had  rented  to  plaintiff  for  1912,  and  plain- 
tiff, being  fully  aware  of  all  the  facts  and  that 
the  land  had  been  fully  paid  for,  had  entered 
into  a  pretended  agreement  with  Eaton  and 
wife  to  purchase  the  land  and  taken  a  deed 
therefor,  to  be  paid  for  in  case  recovery  could 
be  had  against  these  defendants,  and  ask  judg- 
ment that  defendants  be  declared  the  owners 
of  the  property  and  that    the    money    paid 
therefor  be  declared  a  lien  thereon,  etc.,  and 
for  general  relief. 

The  court  having  intimated  an  opinion  that 
plaintiffs  could  not  maintain  the  present 
action  unless  and  until  possession  had  been 
restored  to  [213]  defendants,  in  deference  to 
such  intimation  plaintiffs  submitted  to  a  non- 
suit and  appealed. 

T.  A.  Love  and  J,  W,  Ragland  for  appel- 
lants. 
L.  Z>.  Love  for  appellees. 

HoRB,  J.  (after  stating  the  facte). — ^It  is 
recognized  as  the  general  rule  that  a  tenant 
is  not  allowed  to  controvert  the  title  of  his 
landlord  or  set  up  rights  adverse  to  such  title 
without    having    first    surrendered  the  pes- 
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aesraon  acqaired  under  and  by  virtue  of  the 
agreement  between  them. 

The  position  does  not  usually  obtain  where, 
after  the  renting,  the  title  of  the  landlord  has 
terminated  or  has  been  transferred  either  to 
a  third  person  or  the  tenant  himself,  for, 
ander  the  doctrine  as  it  now  prevails,  the 
loyalty  required  is  to  the  title,  not  to  the 
person  of  the  landlord,  and  in  courts  ad- 
ministering principles  of  equity  the  estoppel 
is  not  recognized  when  the  tenant  has  been 
misled  into  a  recognition  of  his  lessor's  title 
by  mistake  or  fraud  and  under  circumstances 
which  would  induce  a  court  of  equity  to  hold 
the  landlord  a  trustee  for  the  tenant,  and 
there  are  other  exceptions  of  a  restricted 
nature. 

The  general  rule,  however,  is  as  stated,  and, 
while  varying  at  times  in  its  application,  has 
been  everywhere  recognized  as  sound  in 
principle  and  has  always  been  very  rigidly 
enforced  in  this  jurisdiction.  Campbell  v. 
Everhart,  139  N.  C.  503-514,  52  S.  E.  201; 
Pool  V.  Lamb,  128  N.  C.  1,  37  S.  E.  953; 
Springs  v.  Schenck,  99  N.  C.  552,  6  S.  E.  405, 
6  Am.  St.  Rep.  552 ;  Davis  v.  Davis,  83  N.  C. 
71;  Farmer  v.  Pickens,  83  N.  C.  550;  Wilson 
V.  James,  79  N.  C.  349;  Abbott  v.  Cromartie, 
72  N.  C.  292,  21  Am.  Rep.  457;  Callender  v. 
Sherman,  27  N.  C.  711;  Towne  v.  Butterfield, 
97  Mass.  105;  Brown  v.  Keller,  32  III.  151, 
83  Am.  Dec.  258;  Davis  v.  Williams,  130 
Ala.  530,  30  So.  488,  89  Am.  St.  Rep.  55,  54 
L.R.A.  749;  Rogers  v.  Boynton,  57  Ala.  501; 
Ward  V.  Ryan,  10  Jr.  R.  17;  Peyton  v.  Stith, 
5  Pet.  485,  8  U.  S.  (L.  ed.)  200;  2  McAdam 
Landlord  and  Tenant,  sec.  421;  18  A.  and 
E.  (2  ed.)   p.  414;  24  Cyc.  946. 

In  Davis's  Case,  supra,  Chief  Justice  Smith 
said:  "It  is  well  settled  doctrine  that  one 
who,  as  tenant,  gains  possession  of  the  land 
of  another  cannot  resist  an  action  for  its  re- 
covery, brought  after  the  termination  of  the 
lease,  by  showing  a  superior  title  in  another 
or  in  himself,  acquired  before  or  after  the 
contract.  The  obligation  to  surrender  be- 
comes absolute  and  indispensable.  'Honesty 
forbids,'  says  Ruffin,  C.  J.,  'that  he  should 
obtain  possession  with  that  view,  or,  after 
getting  it,  thus  use  it.*  Smart  v.  Smith,  13 
X.  C.  258.  'Neither  tenant  nor  any  one 
claiming  under  him,'  remarks  Daniel,  J.,  'can 
controvert  the  landlord's  title.  He  cannot 
put  another  person  in  possession,  but  must 
deliver  up  the  premises  to  his  own  landlord.' 
Callender  v.  Sherman,  27  N.  C.  711.  'If  he 
entered  as  tenant,  or,  after  entry,  had  become 
such,'  is  the  language  of  Rodman,  J.,  'he  was 
estopped  from  asserting  his  title  until  he  had 
restored  [214]  the  possession  to  the  plaintiff.' 
Heyer  v.  Beatty,  76  N.  C.  28.  Even  a  home- 
stead right  cannot  be  asserted  in  opposition 
to  the  recovery.  Abbott  v.  Cromartie,  72  N. 
C.  292,  21  Am.  Rep.  457.    The  rule  does  not 


preclude  the  tenant  from  showing  an  equita- 
ble title  in  himself  on  such  circumstances  as 
under  our  former  system  would  call  for  the 
interposition  of  a  court  of  equity  for  his  re- 
lief, and  which  relief  mav  now  be  obtained 
in  the  action,  as  is  held  in  Turner  v.  Lowe, 
66  N.  C.  413.  Yet  the  force  of  the  general 
proposition  remains  unimpaired,  that  where 
the  simple  relation  or  lessor  or  lessee  exists 
without  other  complications,  the  latter  can- 
not contest  the  title  of  the  former.  Forsythe 
V.  Bullock,  74  N.  C.  135.  The  obligation  to 
restore  a  possession  thus  obtained,  before  any 
inquiry  into  the  title  is  permitted,  although 
springing  from  the  contract,  rests  upon  the 
foundation  of  good  faith  and  honest  dealing 
among  men." 

In  Farmer  v.  Pickens,  83  N.  0.  649,. 
Dillard,  J.,  tersely  states  the  position:  "It 
is  settled  that  a  person  accepting  a  lease  from 
another  is  estopped  during  the  continuance- 
of  the  lease,  and  afterwards,  until  he  sur- 
renders the  possession  to  the  landlord,  to  dis- 
pute his  title,  being  a  rule  founded  cm  an 
principle  of  honesty  which  does  not  allow 
possession  to  be  retained  in  violation  of  that 
faith  on  which  it  was  obtained  or  continued." 

In  Springs  v.  Schenck,  supra,  the  Court 
held:  "A  tenant  cannot  be  heard  to  deny 
the  title  of  his  landlord,  nor  can  he  rid  him- 
self of  this  relation,  without  a  complete  sur- 
render of  the  possession  of  the  land." 

In  Towne's  case,  supra:  "A  tenant  at 
will  is  estopped  from  denying  his  landlord's- 
title  without  surrender  of  the  leased  premises 
or  eviction  by  title  paramount  or  its  equiva- 
lent." 

In  Brown  v.  Keller:  "A  tenant  must  sur- 
render the  premises  before  asserting  rights 
adverse  to  his  landlord  which  he  acquired 
after  renting  the  premises." 

And  in  Davis  v.  Williams: 

"2.  A  tenant  is  estopped  to  dispute  the 
title  of  his  landlord,  unless  his  landlord's 
title  has  expired  or  been  extinguished,  either 
by  operation  of  law  or  his  own  act,  after  the 
creation  of  the  tenancy  (p.  68). 

"3.  It  is  only  where  there  is  a  change  in 
the  condition  of  the  landlord's  title  for  the 
worse,  after  a  tenant  enters  into  his  contract, 
in  the  absence  of  fraud  or  mistake  of  fact, 
that  he  is  permitted  to  show  the  change  in 
the  condition  of  the  title  (p.  68 ) . 

"4.  A  tenant  must  first  surrender  the 
premises  to  his  landlord  before  assuming  an 
attitude  of  hostility  to  the  title  or  claim  of 
title  of  the  latter   (p.  58). 

"5.  An  estoppel  will  be  enforced  in  a  court 
of  equity  as  well  as  in  a  court  of  law  (p.  59) ." 

A  correct  application  of  the  principle  de- 
clared and  upheld  in  these  [215]  cases  are 
in  full  support  of  his  Honor's  ruling,  it  ap- 
pearing, from  a  perusal  of  the  pleadings, 
that,  without  any  change  having  taken  place 
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in  the  title  of  the  leasor  since  the  renting, 
the  plaintiff,  after  having  become  defendant's 
tenant,  and  during  his  tenancy,  has  under- 
taken to  acquire  what  he  considers  a  superior 
title  to  that  of  his  landlord,  and,  while  main- 
taining the  possession  acquired  under  and  by 
virtue  of  his  lease  and  without  surrender,  he 
institutes  the  present  action  to  have  himself 
declared  the  true  owner,  and  that  defendants 
are  in  fact  and  truth  his  tenants. 

It  has  been  said  that  the  estoppel  referred 
to  does  not  prevail  in  actions  involving  an 
issue  as  to  title,  but  if  such  a  limitation  on 
the  general  rule  prevails  in  this  jurisdiction, 
it  applies  only  to  actions  involving  strictly 
the  issue  as  to  title,  and  does  not  extend  to 
those  where  the  possession  and  the  right 
growing  out  of  or  incident  to  it  are  presented 
or  in  any  way  affected.  Peyton  v.  Stith,  5 
Pet.  485,  8  U.  S.  (L.  ed.)  200;  Bigelow  on 
Estoppel  (6  Ed.)  p.  585;  18  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  419. 

While  the  action  seeks  also  to  have  a  deed, 
referred  to  in  the  pleadings,  declared  to  be  a 
cloud  on  plaintiff's  title,  this  is  only  an  inci- 
dent and  evidential.  The  gravamen  of  the 
action  is  to  have  plaintiff  declared  the  true 
owner  and  that  defendants  are  his  tenants, 
and,  under  the  authorities  cited,  such  an 
action  cannot  be  maintained  by  plaintiff  un- 
less and  until  he  first,  surrenders  the  posses- 
sion to  the  person  from  whom  he  rented. 

There  is  no  error,  and  the  judgment  of  his 
Honor  is 

Affirmed. 


NOTE. 

Necessity  tliat  Tenant  Surrender  Pes- 
session  before  Assertinc  Title  Ad* 
▼erse  to  Landlord. 


General  Rule,  648. 
Application  of  Rule,  650. 
Exceptions  to  Rule,  651. 
Sufficiency  of  Surrender,  652. 


Cfeneral  Rule. 

It  ia  well  settled  that  a  tenant  cannot,  in 
an  action  involving  the  possession  of  the 
leased  premises,  controvert  the  title  of  his 
landlord  or  assert  any  rights  adverse  to  that 
title  or  set  up  any  inconsistent  right  to 
change  the  relation  existing  between  himself 
and  his  landlord  without  first  delivering  up 
to  the  latter  possession  of  the  premises  which 
he  has  acquired  under  and  by  virtue  of  the 
agreement  between  them. 

England, — Atty.-Gen.  v.  Hotham,  3  Russ. 
416,  27  Rev,  Rep.  101,  38  Eng.  Rep.  (Reprint) 
631 ;  Ajar  ▼.  Young,  C.  &  M.  78,  41  E.  C.  L. 
49;  Doe  ▼.  Austin,  9  Ring.  41,  23  E.  C.  L. 


256,  2  Moo.  &  S.  107;  Balls  v.  Westwood,  2 
Campb.  11. 

Canada.— Doe  v.  Fiffany,  6  U.  C.  Q.  B.  79; 
Fox  v.  Macaulay,  12  U.  C.  C.  P.  298;  Couse 
V.  Cline,  19  U.  C.  Q.  B.  58;  Pyatt  v.  McKce, 
3  Ont.  151. 

United  States.— Peyton  v.  Stith,  5  Pet. 
486,  8  U.  S.  (L.  ed.)  200;  Woodward  ▼. 
Brown,  13  Pet.  1, 10  U.  S.  (L.  ed.)  31;  Rector 
V.  Gibbon,  111  U.  S.  284,  4  S.  Ct.  608,  28  U. 
S.  (L.  ed.)  427;  Piper  v.  Caskell,  122  Fed. 
614,  58  C.  C.  A.  896. 

Alabama. — Shelton  v.  Doe,  6  Ala.  230; 
Henley  v.  Branch  Bank,  16  Ala.  652;  Rusaell 
V.  Irwin,  38  Ala.  44;  Crawford  ▼.  Jones,  54 
Ala.  469 ;  Rogers  v.  Boynton,  57  Ala.  601 ; 
Bishop  V.  Lalouette,  67  Ala.  197;  Houston  v. 
Farris,  71  Ala.  570;  Littleton  v.  Clayton,  77 
Ala.  671;  Elliott  v.  Dycke,  78  Ala.  160;  Crim. 
V.  Nelms,  78  Ala.  604;  Robinson  v.  Holt,  90 
Ala.  115,  7  So.  441;  Barlow  v.  Dahm,  97  Ala. 
414,  12  So.  293,  38  Am.  St.  Rep.  192;  Davis 
V.  Williams,  130  Ala.  530,  30  So.  488,  89  Am. 
St.  Rep.  66,  64  L.R.A.  749;  Hammond  ▼. 
Blue,  132  Ala.  337,  31  So.  367;  Duncan  v. 
Guy,  169  Ala.  624,  49  So.  229;  Sayers  v. 
Tallassee  Falls  Mfg.  Co.  167  Ala.  653,  62  So. 
892;  McLeod  v.  McEachem,  187  Ala.  230,  65 
So.  790;  Salter  v.  Fox,  190  Ala.  288,  67  So. 
439;  Rhodes  v.  Downing,  13  Ala.  App.  494, 
68  So.  788. 

Alaeka.— White  v.  White  Co.  4  Alaska  317. 

Arkansas. — Miller  v.  Tumey,  13  Ark.  385; 
Glemm  v.  Wilcox,  15  Ark.  102;  Hershey  v. 
Clark,  27  Ark.  527 ;  Hughes  v.  Watt,  28  Ark. 
153;  Bryan  v.  Winbum,  43  Ark.  28;  James  ▼. 
Miles,  64  Ark.  460,  16  S.  W.  196;  Washington 
V.  Moore,  84  Ark.  220,  105  S.  W.  253,  120 
Am.  St.  Rep.  29;  Dunlap  v.  Moose,  98  Ark. 
235,  135  S.  W.  824. 

California: — Standley  v.  Stephens,  66  Cal. 
541,  6  Pac.  420;  Burgess  v.  Rice,  74  Cal.  690, 
16  Pac.  496;  McKissick  v.  Ashby,  98  Cal.  422, 
33  Pac.  729;  Sawyer  v.  Sargent,  7  Pac.  120; 
Ashton  V.  Golden  Gate  Lumber  Co.  68  Pac.  1. 

Colorado. — Milsap  v.  Stone,  2  Colo.  137 ; 
Arnold  v.  Woodard,  4  Colo.  249;  Knowles  v. 
Innman,  16  Colo.  385,  26  Pac.  823;  Wall- 
brecht  V.  Blush,  43  Colo.  329,  95  Pac.  927. 

Connecticut. — ^Holmes  v.  Kennedy,  1  Root 
77 ;  Camp  v.  Camp,  5  Conn.  304,  13  Am.  De«. 
60;  Thomas  v.  Young,  79  Conn.  493,  66  At'l. 
955. 

District  of  Columbia. — ^Morris  v.  Wheat,  11 
App.  Cas.  201;  McFarlane  v.  Kirby,  28  App. 
Cas.  391. 

/'torwia.— Gaines  v.  Russ,  60  Fla.  317,  53 
So.  113;  Jones  v.  Allen,  63  Fla.  204,  58  So. 
784. 

Gfror^ta.— Xewton  v.  Roe,  33  Ga.  lfe3: 
Ronaldson  v.  Tabor,  43  Ga.  230;  Grizzard  v. 
Roberts,  110  Ga.  41,  35  S.  E.  291;  Dixon  v. 
Patterson,  135  Ga.  183,  69  S.  E.  21. 

///tnow.— Tilghman  v.  Little,  13  111.  240: 
Brown  v.  Keller,  32  111.  151,  83  Am.  Dec.  258; 
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Lowe  T.  Emergon,  48  111.  160;  Gable  v. 
Wetherholt,  116  111.  313,  6  N.  E.  463,  56  Am. 
Rep.  774;  Ballaneo  v.  Peoria,  180  111.  20,  54 
N.  £.  428,  reverBing  70  111.  App.  546;  Chicago 
Terminal  Transfer  R.  Co.  t.  Barrett,  252  111. 
86,  96  N.  £.  794;  Mackin  v.  Haven,  88  111. 
App.  434,  affirmed  187  111.  480,  68  N.  £.  448; 
Barkman  y.  Barkman,  107  111.  App.  332; 
Merki  v.  Merki,  113  111.  App.  518,  affirmed 
211  111.  121,  72  N.  E.  9;  McQuillen  v.  Mae- 
zone,  182  111.  App.  133;  Peter  Schocnhofen 
Brewing  Co.  v.  Pugh,  183  111.  App.  22. 

Indian  Territory. — Turner  v.  Qilliland,  4 
Indian  Ter.  606,  76  S.  W.  253. 

Indiana. — Epstein  v.  Greer,  85  Ind.  372; 
Pence  v.  Williams,  14  Ind.  App.  86,  42  N.  E. 
494. 

/otcra.— Stout  T.  Merrill,  35  la.  47. 

Kentucky. — Saunders  v.  Moore,  14  Bush 
97;  Norton  v.  Doe,  1  Dana  14;  Hodges  v. 
Shields,  18  B.  Mon.  828;  Trabue  v.  Ramage, 
80  Ky.  323;  Finlayson  v.  Cuyuga  Coal,  etc. 
Co.  173  Ky.  763,  191  S.  W.  486;  King  t. 
Hill,  108  S.  W.  238,  32  Ky.  L.  Rep.  1192. 

Louisiana. — Metoyer  v.  Larenandi^re,  6 
Rob.  139;  Harvin  v.  Blackman,  112  La.  24, 
36  So.  213;  Moulierre  v.  Coco,  116  La.  846, 
41  So.  113;  Davidson  v.  Fletcher,  130  La.  668, 
58  So.  504;  Hanson  v.  Allen,  37  La.  Ann.  732. 

Maine. — ^Moshier  v.  Reding,  12  Me.  478; 
Longfellow  y.  Longfellow,  54  Me.  240. 

Maesachusetts. — ^Towne  v.  Butterfield,  97 
Mass.  105;  Miller  v.  Lang,  99  Mass.  13; 
Bailey  v.  Kilburn,  10  Mete.  176,  43  Am.  Dec. 
423;  Cobb  v.  Arnold,  12  Mete.  39. 

Michigan. — Ryerson  y.  Eldred,  18  Mich. 
12;  Bertram  v.  Cook,  32  Mich.  618;  Nims  v. 
Sherman,  43  Mich.  45,  4  N.  W.  434:  Hecht 
y.  Ferris,  46  Mich.  376,  8  N.  W.  82  j  Smith  v. 
Cole,  166  Mich.  165,  131  K.  W.  567. 

Minnesota. — St.  Anthony  Falls  Water- 
Power  Co.  v.  Morrison,  12  Minn.  249;  Mor- 
rison y.  Bassett,  26  Minn.  235,  2  N.  W.  851. 

Mississippi. — Love  v.  Law,  57  Miss.  596. 

Nebraska. — Schields  v.  Horbach,  49  Neb. 
262,  68  N.  W.  524;  Gies  v.  Storz  Brewing  Co. 
75  Neb.  698,  106  N.  W.  775. 

New  York. — Utica  Bank  y.  Mersereau,  8 
Barb.  Ch.  528;  49  Am.  Dec.  189;  Willis  y. 
McKinnon,  165  N.  T.  612,  59  N.  E.  1132, 
reverHng  35  App.  Div.  131,  64  N.  Y.  S.  1079; 
Baker  v.  Citizens"  Trust  Co.  66  Misc.  622,  187 
App.  Diy.  888,  121  N.  Y.  S.  767. 

North  Carolina. — Freeman  y.  Hearth,  35  N. 
C.  498;  Abbott  v.  Cromartie,  72  N.  C.  292,  21 
Am.  Rep.  457;  Wilson  v.  James,  79  N.  C.  349; 
Davis  V.  Davis,  83  N.  C.  71;  Farmer  v. 
Pickens,  83  N.  C.  649;  Pate  v.  Turner,  94  N. 
C.  47 ;  Springs  v.  Schenck,  99  N.  C.  551,  6  8. 
E.  406,  6  Am.  St.  Rep.  552;  Bonds  v.  Smith, 
106  N.  C.  553, 11  S.  E.  322;  Henning  v.  Warn- 
er, 109  N.  C.  406,  14  S.  E.  817 ;  Pool  y.  Lamb, 
128  N.  C.  1,  37  S.  E.  953;  Campbell  v.  Ever- 
hart,  139  N.  C.  503,  52  S.  E.  201.  And  sad 
the  reported  case. 
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216. 

Oktahoma. — Olds  v.  Conger,  1  Okla.  232,  32 
Pac.  337;  Indian  Land,  etc.  Co.  v.  Clement, 
22  Okla.  40,  109  Pac.  1080;  Standifer  v. 
Morris,  25  Okla.  802,  108  Pac.  413. 

Oregon. — Kiernan  v.  Terry,  26  Ore.  494,  38 
Pac.  671;  Jones  v.  California,  etc.  lAnd  Co. 
52  Ore.  311,  97  Pac.  625;  Treadgold  v. 
Willard,  81  Ore.  658,  160  Pac.  803. 

Pennsylvania. — Kennedy  v.  Whalen,  5  Kulp 
36;  Porter  v.  May  field,  21  Pa.  St.  263;  Tat- 
ham  ▼.  Jones,  I  Phila.  214,  8  Leg.  Int.  124. 

South  Carolina. — Weathersby  y.  Wilson,  1 
Nott  &  McC.  373;  Milhouse  v.  Patrick,  6 
Rich.  L.  350;  McCutchen  v.  McCutchen,  77 
S.  C.  129,  57  S.  E.  678,  12  L.R.A.(N.S.)  1140. 

South  Dakota. — ^McManus  v.  Maloy,  30  S. 
D.  373,  138  N.  W.  963. 

Tennessee. — Phillips  v.  Robertson^  5  Hayw. 
101 ;  Wilson  V.  Smith,  5  Yerg.  879. 

Texas. — Lyles  v.  Murphy,  38  Tex.  75;  June- 
man  V.  Franklin,  67  Tex.  411,  3  S.  W.  562; 
Casey  V.  Hanriek,  69  Tex.  44,  6  S.  W.  405; 
Hulett  V.  Piatt,  49  Tex.  Civ.  App.  377,  109 
S.  W.  207;  Buford  v.  Wasson,  49  Tex.  Civ. 
App.  454,  109  S.  W.  275. 

Vermont, — Reed  v.  Shepley,  6  Vt.  602. 

Wisoonsin. — Strain  v.  Gardner,  61  Wis.  174, 
21  N.  W.  31. 

Thus  in  King  v.  Hill,  108  S.  W.  239,  32  Ky. 
L.  Rep.  1192,  it  appeared  that  a  tenant 
entered  under  a  lease  and  thereafter  on  dis- 
covering that  his  landlord  had  no  title  to  the 
land  attempted  to  procure  a  patent  therefor. 
In  an  action  by  the  landlord,  the  tenant  at- 
tempted to  assert  his  title  under  the  patent 
without  having  surrendered  possession.  The 
court  said:  "In  tl^e  case  at  bar,  appellant 
was  not  disturbed  in  his  possession  by  any 
outstanding  claimant  or  title  holder,  nor  was 
his  occupancy  under  his  lease  from  appellee  in 
any  way  interfered  with.  Holding  under  these 
circumstances,  the  land  as  the  tenant  of  ap- 
pellee, he  could  not,  in  opposition  to  the  title 
under  which  he  entered,  terminate  the  tenancy 
by  attempting  to  obtain  himself  a  patent  to 
the  land.  A  tenant  while  in  possession  under 
a  lease,  in  the  procurement  of  which  no  fraud 
was  practiced,  will  not  be  permitted,  before 
renouncing  the  tenancy  and  restoring  the 
premises  to  the  landlord,  to  set  up  in  himself 
a  title,  however  it  may  be  acquired,  in  opposi- 
tion to  or  that  conflicts  with  the  title  of  his 
landlord." 

In  Abbott  y.  Cromartie,  72  N.  0.  292,  21 
Am.  Rep.  457,  it  appeared  that  a  tenant  was 
entitled  to  a  homestead  in  certain  lands  which 
were  sold  under  an  execution  against  him 
and  thereafter  he  accepted  a  lease  from  the 
purchaser.  In  an  action  by  the  landlord  to 
recover  the  premises,  the  court  said:  "We 
held  with  the  plaintiff  that  the  defendant  has 
shown  no. defense  to  this  action.  No  proof 
of  title  is  required  when  the  action  is  brought 
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by  a  landlord,  since  if  a  tenant  has  once 
recognized  the  title  of  the  plaintiff,  and 
treated  him  as  his  landlord  by  accepting  a 
lease  from  him,  he  is  precluded  from  showing 
that  the  plaintiff  had  no  title  at  the  time  the 
lease  was  granted;  for  it  is  a  general  rule 
founded  on  reasons  of  public  policy,  that 
a  tenant  shall  never  be  permitted  to  con- 
trovert his  landlord's  title,  or  to  set  up 
against  him,  during  the  tenancy,  one  which 
is  hostile  in  its  character,  to  that  which 
he  acknowledged  in  accepting  the  demise. 
The  possession  of  the  tenant  is  the  posses- 
sion of  the  landlord,  and  so  long  as  the 
possession  subsists,  so  long  does  the  rela- 
tion of  the  landlord  and  tenant  exist.  To 
that  extent  are  all  the  authorities.  Taylor's 
Landlord  and  Tenant,  516  and  notes.  It 
follows  that  this  relation  and  the  rights 
growing  out  of  it  can  be  destroyed  only  by 
surrendering  the  possession  to  tiie  landlord, 
as  it  existed  prior  to  the  lease.  When  that 
is  done  and  not  before,  the  defendant  is  at 
arms  length  and  can  assert  his  title  by 
action  or  otherwise." 

It  may  occur  under  the  operation  of  the 
general  rule  that  a  peron  may  have  to  pay 
rent  on  his  own  land.  Thus  where  a  tenant 
enters  under  a  lease  at  a  time  when  he  is 
in  fact  the  owner  of  the  land  leased,  but  ii 
without  knowledge  of  the  fact,  and  there  is 
no  fraud  on  the  part  of  the  lessor  the  ten- 
ant must  surrender  possession  before  he  can 
assert  his  title.  Morrison  v.  Bassett,  26 
Minn.  236,  2  N.  W.  851;  Finlayson  v.  Cuy- 
uga  Coal,  etc.  Co.  173  Ky.  763,  191  S.  W. 
486. 

AppUeatian  of  Rule. 

The  rule  that  a  tenant  must  surrender  pos- 
session before  asserting  a  title  adverse  to  his 
landlord  applies  even  though  the  term  of 
the  tenant's  lease  has  expired.  London,  etc. 
R.  Co.  v.  West,  L.  R.  2  C.  P.  (Eng.)  653, 
36  L.  J.  C.  PL  245;  Shelton  v.  Doe,  6  Ala. 
230;  Tewksbury  v.  Magraff,  33  Cal.  237; 
McKissick  v.  Ashby,  98  Cal.  422,  33  Pac. 
729;  Sawyer  v.  Sargent  (Cal.)  7  Pac.  120; 
Miller  v.  Lang,  99  Mass.  13;  Phillips  v. 
Robertson,  5  Hayw.  (Tenn.)  101.  See  also 
Cobb  v.  Arnold,  12  Mete.  (Mass.)  39.  Com- 
pare Swift  V.  €k)odrich,  70  Cal.  103,  11  Pac. 
561  (lease  of  water  rights).  However,  it 
has  been  held  that  a  tenant  may  set  up  ad- 
verse title  in  himself  after  the  termina- 
tion of  his  lease,  and  need  not  surrender 
possession.  Carpenter  v.  Thompson,  3  N. 
H.  204,  14  Am.  Dec.  348;  Page  v.  Kinsman, 
43  N.  H.  328. 

Courts  of  equity  adopt  the  same  rule  aa 
to  the  right  of  a  tenant  to  set  up  an  adverse 
title  without  surrendering  possession  as  do 
the  courts  of  law.     Peyton  t.  Stith,  6  Pet. 


485,  8  U.  S.  (L.  ed.)  200.  ThuB  it  has  been 
held  that  a  tenant  in  possession  cannot  main- 
tain a  bill  in  equity  against  the  landlord  to 
remove  a  cloud  on  the  title.  Gaines  v.  Rusa, 
60  Fla.  317,  53  So.  113. 

A  tenant  cannot  dispute  his  landlord's 
title  without  surrendering  possession,  even. 
though  the  landlord  had  no  title  at  the  time 
the  relationship  was  created.  Rhodes  v. 
Downing,  13  Ala.  App.  494,  68  So.  788;  Ash- 
ton  V.  Golden  Gate  Lumber  Co.  (Cal.)  58 
Pac.  1;  Wallbrecht  v.  Blush,  43  Colo.  329, 
95  Pae.  927 ;  Thomas  ▼.  Young,  79  Conn.  493, 
65  Atl.  955;  King  ▼.  Hill,  108  S.  W.  239, 
32  Ky.  L.  Rep.  1192.  Thus  it  was  said  in 
Thomas  v.  Young,  supra:  "The  tenant's  du- 
ty to  surrender  possession  remains  a  continu- 
ing obligation,  and  he  cannot  relieve  himself 
from  fulfilling  it  by  the  mere  claim  of  para- 
mount  title  in  himself  existing  prior  to  the 
execution  of  the  lease.**  But  see  Dodge  v. 
Phelan,  2  Tex,  Civ.  App.  441,  21  8.  W.  309. 

The  rule  seems  to  be  the  same  where  the 
tenant  does  not  enter  under  the  landlord's 
title  but  subsequently  procures  a  lease  from 
him  of  the  same  premises.  Thomas  v.  Young, 
81  Conn.  702,  71  Atl.  1100;  Saunders  t. 
Moore,  14  Bush  (Ky.)  97;  Contra  Tewks- 
bury V.  Magraff,  33  Cal.  237.  See  also  Nims 
V.  Sherman,  43  Mich.  45,  4  N.  W.  434. 

The  principle  which  forbids  a  tenant  in 
possession  from  disputing  the  title  of  his 
landlord  applies  to  any  person  who  mry  ac- 
quire possession  through  or  from  the  tenant. 
Doe  V.  Mills,  2  Ad.  &  El.  17,  29  E.  C.  L.  17 ; 
London,  etc.  R.  Co.  v.  West,  L.  R.  2  C.  P. 
(Eng.)  553,  36  L.  J.  C.  PI.  245;  Doe  v. 
Austin,  9  Ring.  41,  23  £.  C.  L.  256,  2  Moo. 
&  S.  107;  McWhorter  ▼.  Stein  (Ala.)  39 
So.  617;  Earle  v.  Hale,  31  Ark.  470;  Doty 
V.  Burdick,  83  111.  473;  Sexton  v.  Carley, 
147  III.  269.  35  N.  E.  471;  Fleming  v.  Mills, 
182  111.  464,  55  N.  £.  373;  Belfour  ▼. 
Davis,  20  N.  C.  443;  McManus  v.  Maloy, 
30  S.  D.  373,  138  N.  W.  963;  Emerick  v. 
Tavener,  9  Grat.  (Va.)  220,  58  Am.  Dec. 
217;  Genin  v.  Ingersoll,  2  W.  Va.  558.  In 
an  action  of  ejectment  against  a  tenant  who 
has  attorned  to  a  third  person,  wherein  the 
latter  is  allowed  to  come  in  and  defend,  he 
cannot  set  up  any  defense  different  from  the 
tenant's  and  since  the  tenant  may  not  dis- 
pute the  plaintiff's  title  neither  may  one 
claiming  in  privity  with  him.  Belfour  v. 
Davis,  20  N.  C.  443;  Tatham  v.  Jones,  1 
Phila.  214,  8  Leg.  Int  124.  And  so,  where 
one  acquires  possession  or  pretended  title  by 
collusive  concert  with  the  tenant,  he  be- 
comes identified  with  him  and  will  not  be 
allowed  to  act  and  assume  a  relation  in 
hostility  to  the  title  under  which  he  goes 
into  possession.  He  is  bound  by  the  same 
allegiance  that  the  tenant  owes  to  his  les- 
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8or  and  unless  he  first  sarrenders  possession 
he  cannot  be  heard  to  deny  the  landlord's 
title.  Springs  v.  Schenck,  99  N.  C.  551,  6 
S.  E.  405,  6  Am.  St.  Rep.  652;  Bonds  v. 
Smith,  106  N.  C.  553,  11  S.  E.  322;  Fleming 
▼.  Mills,  182  111.  464,  55  N.  E.  373. 

Exceptions  to  Rule, 

The  general  rale  that  a  tenant  cannot  con- 
trovert  his   landlord's   title   so   long   as   he 
retains  the  possession  under  which  he  origi- 
nally   entered,  does  not  preclude  him  from 
showing  that  since  the  creation  of  the  ten- 
ancy the  right  and  title  of  the  landlord  has 
expired  or  has  become  extinguished  or  that 
he  himself  has  acquired  the  landlord's  title. 
Mountnoy   v.   Collier,   1   El.   &   Bl.   630,    72 
E.   C.  L.  630,  17  Jur.  608,  22  L.  J.  Q.  B. 
124,  1  W.  R.  179;  Robertson  v.  Bannerman, 
17  U.  C.  Q.  B.  508;  Kelly  v.  Wolff,  12  Ont, 
Pr.   234;    Randolph  v.  Carlton,  8  Ala.   606; 
Farris  v.   Houston,   74   Ala.   162;    Camp   v. 
C^mp,  6  Conn.  291,  13  Am.  Dec.  60;  Winn 
v.    Strickland,    34    Fla.    610,    16    So.    606; 
Franklin  v.  Palmer,  50  111.  202;  St.  John  v. 
Quetzow,   72   111.   335;    Hardin   v.   Forsythe, 
99     III.    312;     Ryder    t.    Mansell,    66    Me. 
167:    Presstman   ▼.    Sill  jacks,   62   Md.   647; 
Harrington  v.  Sheldon    (Mich.)    163   N.  W. 
64;  Higgins  V.  Turner,  61  Mo.  250;  Lane  v. 
Young,  66  Hun  563,  21  N.  Y.  S.  838;  Hetzel 
V.  Barber,  69  N.  Y.  1;   Kibbe  v.  Crossman, 
139  App.  Div.  338,  124  N.  Y.  S.  3;  Lanca- 
shire V.  Mason,  76  N.  C.  455;  Welchi  v.  John- 
son, 27   Okla.  618,  112  Pac  989;   Koons  v. 
Steele,  19  Pa.  St.  203;  Lang  v.  Crothers,  21 
Tex.  Civ.  App.  118,  51  S.  W.  271.     But  see 
Balls  T.   Westwood,   2   Campb.    (Eng.)    11; 
Couse  V.  Cline,  19  U.  C.  Q.  B.  68.     Thus  it 
was    said    in    Franklin    v.    Palmer,    supra: 
"When    the    landlord    conveys    his    title    to 
his  tenant,  the  latter   is   not  bound  to   re- 
store  possession   to   his   landlord    and   then 
resort   to    an    action    to   regain    possession. 
By  receiving  a  deed  from  his  landlord,  the 
relation  of  landlord  and  tenant  ceases,  and 
the  tenant  then  is  in  and  holds  as  grantee, 
and   he  is   in   under  the   same   title   under 
which  he  entered.    When  a  landlord  conveys 
to  a  stranger,  the  tenant  is  not  bound  to 
restore  possession  to  his  landlord,  but  may 
attorn  to  his  grantee,  and  in  doing  so  he 
does  not  dispute  his  landlord's  title,  but  ful- 
ly recognizes  and  submits  to   it,  and  after 
such  a  conveyance  the  tenant  may  attorn  to 
the  grantee,  and  if  sued  by  his  former  land- 
lord for  possession  he  may  set  up  his  deed  to 
his  grantee  to  defeat  a  recovery.    The  land- 
lord  becomes   as   fully   estopped  by   such    a 
conveyance,  as  was  the  tenant  by  receiving 
the  lease  undei'  which  he  entered.    Appellant 
had  a  right  to  show  that  the  landlord  had 
conveyed   the   title  under   which  he  entered 


to  himself  or  another,  and  that  he,  or  his 
grantees,  were  estopped,  to  assert  the  title 
against  him,  when  he  was  in  under  the  first 
grantee  of  the  landlord.  It  cannot  matter 
whether  the  landlord  makes  a  voluntary  con- 
veyanee,  or  the  premises  are  sold  under  exe- 
cution against  the  land,  so  that  the  title  is 
effectually    passed." 

The  estoppel  is  terminated  by  the  eviction 
of  the  tenant  or  what  anM)unts  to  eviction 
by  pne  having  a  paramount  title.  Thus 
where  the  landlord  is  divested  of  his  title 
by  the  levy  of  an  execution  on  his  premises 
and  the  execution  creditor  enters  on  the 
premises  and  threatens  to  oust  the  tenant 
unless  he  will  attorn  to  him,  the  tenant 
having  so  attorned  is  not  required  to  surren- 
der possession  in  order  to  assail  the  land- 
lord's title.  George  v.  Putney,  4  Cuslu 
(Mass.)  351,  50  Am.  Dec.  788;  Mattis  v. 
Robinson,  1  Neb.  3;  Treadgold  v.  Willari 
81  Ore.  658,  160  Pac.  803. 

Where  the  relationship  of  landlord  and 
tenant  is  created  or  induced  by  mistake  or 
fraud,  the  rule  does  not  apply.  Claridge  v. 
Mackenzie,  11  L.  J.  C.  PI.  72,  4  M.  A  G. 
143,  43  E.  C.  L.  82,  4  Scott  N.  R.  796 ; 
Lynett  v.  Parkinson,  1  U.  C.  C,  P.  144;  Far- 
ris V.  Houston,  74  Ala.  162;  Anderses  v. 
Smith,  63  111.  126;  Harvin  v.  Blackman, 
112  La.  24,  36  So.  213;  Schultz  v.  Amot, 
33  Mo.  172;  Berridge  v.  Gla^sey  <Pa.)  7 
Atl.  749;  Shultz  V.  Elliott,  11  Humph. 
(Tenn.)  183.  Thus  where  land  is  sold  by 
virtue  of  an  execution  and  thereafter  the 
judgment  debtor  is  induced  by  the  purchaser 
to  take  a  lease  of  the  land,  in  an  action  of 
ejectment  against  the  lessee  he  is  not  es- 
topped from  asserting  the  invalidity  of  the 
sale  under  the  execution.  Shultz  v.  Elliott, 
supra.  And  where  one  falsely  represents 
himself  to  be  the  owner  of  the  premises  to 
one  who  is  in  possession  without  any  title 
thereto,  the  tenant  may  thereafter  dispute 
the  title  of  the  pretended  owner  without  sur- 
rendering possession  of  the  premises.  Lyn- 
ett V.  Parkinson,  1  U.  C.  C.  P.  144. 

The  rule  that  a  tenant  is  estopped  to  deny 
his  landlord's  title  until  he  restores  posses- 
sion is  ordinarily  limited  to  suits  for  pos- 
session only  and  has  no  application  to  ac- 
tions in  which  the  title  itself  is  put  in  issue. 
Beeler  v.  Elwell,  92  Kan.  686,  141  Pac.  551 ; 
Jochen  v.  Tibbells,  60  Mich.  33,  14  N.  W. 
690;  McKie  v.  Anderson,  78  Tex.  207,  14 
S.  W.  576;  Stevenson  v.  Rogers,  103  Tex. 
169,  125  S.  W.  1,  affirming  117  S.  W.  472. 
See  also  Tyler  v.  Davis,  61  Tex.  674.  When 
limited  to  an  action  for  possession  alone 
there  is  no  question  of  the  application  of 
the  general  rule.  But  where  the  object  of 
the  suit  is  not  only  for  the  recovery  of  pos- 
session, but  to  establish  the  title  or  to  have 
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partition,  so  that  a  decree  in  favor  of  either 
party  ivould  settle  the  qnestion  of  title  be- 
tween them,  the  tenant  is  not  estopped  from 
disputing  his  landlord's  title  regardless  of 
whether  he  has  surrendered  the  possession. 
Stevenson  v.  Rogers,  supra.  Compare  the 
reported  case  as  to  actions  involving  both 
title  and  possession. 

Sufflcienoff  of  Surrender, 

The  surrender  of  possession  must  be  dis- 
tinct and  bona  fide,  in  order  to  place  the 
tenant  in  a  position  to  dispute  his  landlord's 
title.  Littleton  v.  Clayton,  77  Ala.  571; 
Thomas  t.  Young,  79  Conn.  493,  65  Atl.  955; 
Dixon  V.  Patterson,  135  6a.  183,  69  S.  £. 
21;  Mackin  v.  Haven,  88  111.  App.  484,  af- 
firmed 187  111.  480,  58  N.  E.  448;  Baker  v. 
Citizens'  Trust  Co.  66  Misc.  622, 137  App.  Div. 
888,  121  N.  y.  S.  767 ;  Kiernan  v.  Terry,  26 
Ore.  494,  38  Pac.  671 ;  Treadgold  v.  Willard, 
81  Ore.  658,  160  Pac.  803;  Weathersby  v. 
Wilson,  1  Nott.  &  M,  373,  note;  McCutchen 
V.  McCutchen,  77  8.  C.  129,  57  S.  E.  678,  12 
L.R.A.(N.S.)  1140;  Juneman  v.  Franklin, 
67  Tex.  411,  3  S.  W.'562;  Hulett  v.  Piatt, 
49  Tex.  Civ.  App.  377,  109  S.  W.  207;  Bu- 
ford  V.  Wasson,  49  Tex.  Civ.  App.  454,  109 
S.  W.  275;  Greeno  v.  Munson,  9  Vt.  37,  31 
Am.  Dec.  605.  Compare  Voss  v.  King,  33  W. 
Va.  ^36,  10  S.  E.  402.  Thus  it  was  said  in 
Littleton  v.  Clapton,  supra:  "The  surren- 
dering of  possession  without  notifying  the 
landlord,  and  the  resuming  it  shortly  after- 
ward, is  not  sufficient.  The  tenant  must  act 
in  good  faith  and  restore  the  landlord  to 
the  same  condition  in  which  he  was,  when 
he  accepted  possession  from  him."  And  so, 
in  Baker  v.  Citizens'  Trust  Co.  supra,  it 
was  held  that  a  tenant  cannot  dispute  the 
title  of  his  landlord  by  merely  abandoning 
the  premises,  but  that  the  surrender  must 
be  a  physical  one  at  the  end  of  the  term,  or 
a  surrender  which  will  be  accepted  by  the 
lessor. 

The  rule  is  not  abrogated  by  the  fact  that 
the  tenant  surrenders  possession  to  a  third 
person  and  then  receives  the  possession  back 
from  him  There  must  be  a  clear  disavowal 
by  the  tenant  of  his  landlord's  title  and  an 
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assertion  of  an  adverse  claim  brought  home 
to  the  landlord.  If  the  tenant  acquires  a 
better  title  during  his  tenancy,  he  must  first 
surrender  and  he  may  then  bring  his  action 
of  ejectment.  Griszard  v.  Roberts,  110  Ga. 
41,  35  S.  E.  291;  Lowe  v.  Emerson,  48  111. 
160;  Freeman  v.  Heath,  35  N.  C.  498;  Pool 
V.  Lamb,  128  N.  C.  1,  37  8.  £.  953. 
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V. 


Arkansas  Supreme  Court — January  S,  1916. 
ij91  Ar^.  614;  181  8.  W.  926. 


Chattel  Mortsas^s  •*  lEortsacor  ia 
Poasession  •»  Duty  to  Protect  Prop- 
erty. 

Although  Kirby's  Dig.  §  5396,  makes  the 
filing  of  a  mortgage  for  record  notice  to  all 
persons  of  its  existence,  and  section  5410 
provides  that  the  mortgagee  shall  have  the 
legal  title  thereto  and  the  right  of  posses- 
sion, the  mortgagor  in  possession  of  mort- 
gaged personal  property  has  the  special  in- 
terest of  a  bailee,  is  under  the  duty  of  pro- 
tecting the  property,  and  is  liable  to  the 
mortgagee  if  he  fails  to  protect  it. 

Right  of  Aetloai  against  Third  Peraoiu 

Although  the  possession  by  a  mortgagor  of 
personal  property  is  permissive  only,  since 
Kirby's  Dig.  §  5410,  entitles  the  mortgagee 
to  possession,  the  mortgagor  has  such  a  spe- 
cial ownership  and  such  duties  in  regard  to 
the  mortgaged  property  that  he  can  maintain 
an  action  for .  negligent  deatruction  or  for 
conversion  of  the  property. 

[See  note  at  end  of  this  case.] 


In  such  case  where  a  mortgaged  horse  is 
killed  by  a  railway  company,  the  mortgagor 
then  in  possession  may  maintain  an  action 
against  the  company  for  the  killing  of  the 
horse,  under  Kirby's  Dig.  §  6776,  providing 
that  any  person  who  has  a  special  ownership 
in  property  killed,  by  a  tram  may  sue  the 
company  for  damages  for  such  killing. 

[See  note  at  end  of  this  case.] 

Effeot   of   Settlement   with   Mortipagor- 
—  Liability  to  Mortgagee. 

Where  by  statute  the  mortgagor  in  posses- 
sion of  a  horse  may  sue  the  railroad  com- 
pany whose  train  killed  it  and  the  company 
compromises  with  the  mortgagor,  it  is  not 
liable  for  a  second  payment  for  the  value  of 
the  hor.ee  to  the  mortgagee,  since  the  law 
contemplates  but  one  settlemoit  or  satisfac- 
tion lor  the  same  injury. 

Appeal  from  Circuit  Court,  Perry  county. 
FuLK,  Judge. 

Action  by  R.  D.  Earl,  plaintiff,  against 
Chicago,  Rock  Island  and  Pacific  Railway 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.    Revebsjo). 

[514]  This  suit  wae  instituted  by  the  ap- 
pellee to  recover  da«iagea  from  appellant  for 
killing  appellee's  horse.  Appellee  alleged 
that  he  was  the  owner  of  the  horse  by  virtue 
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of  a  mortgage  executed  to  him  by  Edmond 
Person;  that  his  mortgage  had  been  duly  re- 
eorded  before  the  horse  was  killed;  that  the 
debt  of  $150.00  which  the  mortgage  was 
given  to  secure  was  past  due  and  unpaid; 
that  the  horse  was  of  the  value  of  $150.00; 
that  appellant's  agents  negligently  caused  a 
train  to  strike  and  kill  the  horse,  to  appellee's 
damage  in  the  above  sum,  for  which  appellee 
prayed  judgment. 

[516]  Appellant  answered  denying  the 
allegations  of  negligence  and  pleading  in  bar 
of  appellee's  action  that  the  horse  was  in 
possession  of  Edmond  Person  when  it  was 
killed  and  that  Person  claimed  to  be  the 
owner  thereof;  that  appellant  had  settled  all 
damages  for  tke  killing  of  the  horse  by  pay- 
ing to  Edmond  Person  the  sum  of  $196.00, 
and  had  obtained  from  him  a  full  release. 

The  issues  were  submitted  to  the  court  sit- 
ting as  a  jury  upon  the  following  agreed 
statement  of  facts: 

*'It  was  agreed  thai  the  property  in  ques- 
tion was  not  in  possession  of  the  mortgagee 
at  the  time  it  was  killed,  and  that  it  was  in 
the  possession  of  the  mortgagor,  personally. 

'*That  the  horse  in  controversy  was  origi- 
nally the  property  of  one  Edmond  Person; 
that  prior  to  the  alleged  killing  of  the  honte, 
said  Person  had  executed  a  mortgage  or  deed 
of  trust  upon  the  horse,  for  the  purpose  of 
iecuring  an  indebtedness  in  favor  of  R.  D. 
£arl,  the  plaintiff  in  this  case;  that  said 
mortgage  was  duly  acknowledged  and  record- 
ed in  the  office  of  the  recorder  of  Perry  Coun- 
ty, prior  to  the  killilig  of  the  horse. 

"It  is  further  admitted  that  the  faets  of 
this  ease  entitled  the  plaintiff  to  recover  as  a 
matter  of  law,  if  the  settlement  alleged  in  the 
answer  by  the  defendant  with  Edmond  PersoB 
is  not  a  defense  to  the  action,  notwithstand- 
ing the  fact  that  Person  had  legally  executed 
a  mortgage  upon  the  horse,  which  was  legally 
recorded  prior  to  the  killing  of  the  horse  and 
the  settlement  of  the  defendant  with  Person. 

"It  is  further  admitted  that  the  defendant 
made  payment  to  person  of  the  value  of  the 
horse,  prior  to  the  institution  of  this  action 
and  prior  to  presentation  by  the  plaintiff  to 
the  defendant  of  any  claim  as  such  mort- 

The  coiart  rendered  judgment  in  faTor  of 
appellee  against  appellant  in  the  sum  of 
1160.00,  and  this  appeal  was  taken. 

Thos.  8.  Bmbee,  Jno.  T.  Hicks  and  H,  T. 
Barri^on  for  appellant. 
Sellers  d  Sellers  for  appellee. 

[516]  Wood,  J.  {afi^  stating  the  facts), 
—  (1-2)  Under  section  5396  of  Kirby's  Digest, 
which  makes  the  filing  of  a  mortgage  for 
record  notice  to  all  persons  of  its  existence, 
appellant    had    notice    of   appellee's   rights 


under  his  mortgage.  "In  the  absence  of  stipu- 
lations to  the  contrary  the  mortgagee  of 
personal  property  shall  have  the  legal  title 
thereto  and  the  right  of  possession."  Section 
6410,  Kirby's  Digest.  But  until  the  mort- 
gagee has  actually  taken  possession,  and  so 
long  as  he  permits  the  mortgagor  to  retain 
possession  the  latter  occupies  the  position  of 
a  bailee  and  he  has  such  a  special  owner- 
ship in  the  property  that  imposes  upon  him 
the  duty  of  protecting  it  from  wrongdoers 
and  that  would  make  him  liable  to  the  bene- 
ficial owner  if  he  failed  to  do  so. 

(3)  This  permissive  possession  and  special 
ownership  and  the  duties,  and  responsibili- 
ties incident  thereto  gave  to  the  mortgagor 
the  right  to  maintain  an  action  against  third 
parties  for  the  negligent  destruction  or 
[517]  conversion  of  the  property.  The  au- 
thorities as  a  general  rule  so  hold.  Wilkes 
V.  Southern  R.  -Co.  85  S.  C,  346,  67  S.  E.  292, 
21  Ann.  Cas.  79,  137  Am.  St  Rep.  890,  and 
oases  in  note;  6  Am.  4  Eng.  Enc.  of  I^tw  (2d 
ed.)   999,  note. 

We  have  a  statute  that  gives  any  person 
having  a  special  ownerriiip  in  live  stock 
killed  or  wounded  by  any  railroad  trains 
running  in  this  State  the  right  to  sue  for 
the  damages  sustained.  Section  6776  Kirby's 
Digest. 

Our  decisions  recognize  the  right  of  one 
having  a  special  property  under  the  statute 
to  maintain  suit  for  damages  against  the 
railway  company  thkt  kiHed  or  wounded  the 
live  stock.  St.  Louis,  etc.  R.  Co.  v.  Biggs,  50 
Ark.  169,  179,  6  S.  W:  724;  St.  Louis,  etc. 
R.  Co.  V.  Taylor,  57  Ark.  136,  20  S.  W.  1083. 
Speaking  of  the  right  to  maintain  the  suit  in 
St.  Louis,  etc.  R.  Co.  v.  Biggs,  supra,  we  said : 
"And  this  is  declaratory  of  the  common  law, 
according  to  the  principles  of  which  the 
bailee  of  a  chattel,  whose  term  is  unexpired, 
being  answerable  over  to  absolute  owner,  may 
sue  for  its  full  value,  if  it  is  injured  or  de- 
stroyed while  in  his  possession,  and  if  he  re- 
cover, the  action  of  him  who  has  the  re- 
versionary interest  is  gone."  Mr.  Jones,  after 
speaking  of  the  right  of  mortgagee  to  main- 
tain a  Buit  for  damages  against  a  stranger 
for  an  injury  to  mortgaged  property,  has  this 
to  say  of  the  right  of  the  mortgagor: 

"But  the  mortgagor,  if  in  actual  posses- 
sion, has  the  same  right  of  action  against 
one  who  wrongfully  injures  or  converts  the 
mortgaged  property,  unless  the  mortgagee 
has  intervened  for  his  own  protection.  In 
this  respect  the  rule  is  tlie  same  as  in  the 
case  of  a  bailment,  namely,  the  joint  owner 
of  the  property,  or  one  having  a  special  inter- 
est in  it,  can  maintain  trespass  or  case  lor 
injury  to  it,  or  trover  for  a  conversion  of  it, 
but  a  judgment  recovered  by  either  is  a  bar 
to  a  suit  by  the  other  for  the  same  cause  of 
action,  and  it  would  seem  that  a  voluntary 
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payment  of  damages  by  the  defendant  to  one 
would  be  a  bar  to  a  suit  by  the  other."  1 
Jones,  Chat.  Mort.  447a. 

(4)  Since  the  mortgagor  in  possession  has 
the  right  to  maintain  a  suit  for  damages 
against  the  wrongdoer  for  injury  to  the 
property,  it  follows  as  the  logical,  if  not 
[518]  necessary,  corollary  of  his  doctrine 
that  the  mortgagor  would  have  the  right  to 
settle  with  the  wrongdoer  without  suit.  Also 
that  the  wrongdoer,  having  the  right  to  settle, 
and  having  settled  with  the  mortgagor,  would 
not  be  liable  over  to  the  mortgagee.  This 
rule  is  in  accord  with  the  commendable  policy 
of  compromising  and  adjusting  differences 
without  going  to  law. 

(6)  A  wrongdoer  who  is  willing  to  settle 
for  the  injury  he  has  done  without  litigation, 
should  not  be  and  is  not  forced  to  go  to  law. 
And  when  he  has  settled  with  either  one  of 
two  parties  who  may  have  the  equal  right  to 
sue  him,  he  has  satisfied  the  demands  of  the 
law.  The  law  contemplates  but  one  settle- 
ment or  satisfaction  for  the  same  injury, 
liuse  ▼.  Jones,  39  N.  J.  L.  707,  708,  712.  See 
also  Wilkes  v.  Southern  R.  Co.  supra;  Logan 
V.  Wabash  Western  R.  Co.  43  Mo.  App.  71. 

The  court  therefore  erred  in  rendering 
judgment  In  favor  of  the  appellee  against 
appellant  and  its  judgment  is  reversed  and 
the  cause  is  dismissed. 


irOTE. 

Bieht  of  Aetiom  of  Chattel  MortsM^or 
mgBinmt  Tlilrd  Porsom  for  Injury,  ote^ 
to  Chattels. 

The  purpose  of  this  note  is  to  review  the 
recent  cases  discussing  the  right  of  action 
of  a  chattel  mortgagor  against  a  third  per- 
son for  an  injury  to  the  chattels.  The  earlier 
cases  on  the  subject  are  collected  in  the  notes 
to  Wilkes  V.  Southern  R.  Co.  as  reported  in 
21  Ann.  Cas.  79,  and  137  Am.  St.  Rep.  890. 

The  few  cases  passing  on  the  question  are 
in  accord  with  the  rule  laid  down  in  the  re- 
ported case,  that  a  mortgagor  of  chattels  in 
possession  has  a  right  to  protect  such  pos- 
session against  third  persons  by  appropriate 
legal  remedies.  Southern  R.  Co.  v.  Chambless, 
10  Ala.  App.  326,  65  So.  417-1034:  Gaines  v. 
Briggs,  9  Ark.  46;  Donnell  v.  G.  G.  Deering 
Co.  (Me.)  97  Atl.  130;  Dahill  v.  Booker,  140 
Nfass.  308,  5  N.  E.  496,  54  Am.  Hep.  465: 
Swan  v.  Thurman,  112  Mich.  410,  70  N.  W. 
1023;  Illinois  Cent.  R.  Co.  v.  Hawkins,  65 
Miss.  200,  3  So.  410;  Rogers  v.  King,  66  Barb. 
( N.  Y. )  495 ;  Kain  v.  Garnaas,  27  N.  D.  292, 
145  N.  W.  825;  Middlesworth  v.  Robinson, 
Wright  (Ohio)  552.  See  also  St.  Louis,  etc. 
R.  Co.  V.  Taylor,  67  Ark.  136,  20  S.  W.  1083. 
Thus,  in  Illinois  Cent.  R.  Co.  v.  Hawkins, 
supra,  an  action  by  the  mortgagor  of  a  mule 


for  damages  for  the  killing  of  the  mule  by 
the  defendant's  train,  the  mortgagor  having 
remained  in  possession  after  breach  of  the 
condition  of  the  mortgage,  the  defendant  at- 
tempted to  defeat  recovery  by  setting  up  the 
mortgage  and  its  forfeiture.  The  court,  stat- 
ing that  by  statute  a  mortgagor  before  sale 
is  deemed  to  be  the  owner  of  the  mortgaged 
property,  further  said:  "The  argument  of 
appellant  is  that  it  is  liable  to  respond  to  the 
mortgagee  for  the  injury  done  to  him  by  the 
destruction  of  the  property  to  the  extent  of 
his  mortgage  debt,  and  because  of  the  maxim 
memo  his  vexari,  it  is  contended  that  the 
plaintiff  herein  cannot  have  full  recovery. 
We  deem  it  unnecessary  to  decide  whether  the 
appellant  is  or  is  not  subject  t6  a  suit  at  the 
instance  of  the  mortgagee,  for  if  it  be  true 
that  the  mortgagee  may  recover,  that  would 
not  affect  the  right  of  the  plaintiff  to  have  a 
full  recovery  in  this  action  by  force  of  the 
statute.  It  is  more  competent  for  the  legis- 
lature to  abrogate  the  maxim  memo  bis 
veaoaHy  than  for  us  to  repeal  by  construction 
the  legislative  declaration  that  the  mort- 
gagor in  possession  is  as  against  the  world 
(other  than  the  mortgagee)  the  owner  at  law 
of  the  mortgaged  property.  It  may  be  that 
there  may  be  cases  in  which  the  tortfeasor 
would  be  in  danger  of  a  suit  by  the  mortgagor 
and  also  of  one  by  the  mortgage^  but  relief 
if  there  be  any  must  be  had  at  the  hands 
of  a  court  of  equity  by  a  bill  of  interpleader." 

So  in  Southern  R.  Co.  v.  Chambless,  10 
Ala.  App.  326,  65  So.  417-1034,  it  appeared 
that  a  mortgagor  had  defaulted  in  payment, 
but  had  been  allowed  to  retain  possession  of 
the  property  after  the  default.  It  was  held, 
in  an  action  of  trespass  brought  by  the  mort- 
gagor and  mortgagee  jointly,  that  each  of 
the  plaintiffs  had  a  property  interest,  one  as 
the  owner  subject  to  an  unforeclosed  mort- 
gage, and  the  other  as  mortgagee,  and  that 
the  defendants  could  not  defeat  the  action 
by  setting  up  the  existence  of  the  past  due 
mortgage  or  by  alleging  that  the  rights  of 
the  plaintiffs  were  inconsistent. 

A  mortgagor's  possession  and  control  of  the 
property  is  prima  facie  evidence  of  his  right 
to  possession,  and  it  is  necessary  lor  a  third 
person,  if  he  seeks  to  impeach  that  right,  to 
show  that  the  possession  by  the  mortgagor  is 
wrongful  or  that  the  right  has  been  divested 
according  to  law.  Rogers  v.  King,  66  Barb. 
(X.  Y.)   495. 

A  subsequent  right  of  possession  by  a 
third  person,  based  on  a  subsequent  acquisi- 
tion of  the  mortgagee's  interest,  is  no  defense 
to  a  possessory  action  by  the  mortgagor. 
Kain  v.  Garnaas,  27  N.  D.  292,  145  N.  W. 
825.  Thus  in  an  action  in  trover  by  the  ad- 
ministrator of  a  mortgagor  against  a  third 
person,  it  will  not  avail  the  defendant  that 
the  intestate  had  mortgaged  the  property  and 
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tliat  the  defendant  discharged  the  mortgage 
after  the  conversion.  Gaines  v.  Briggs,  9 
Ark.  46. 

The  making  of  a  second  mortgage  by  the 
^wner  after  his  bringing  an  action  of  con- 
version is  not  inconsistent  with  the  claim  of 
the  mortgagor  that  the  property  was  convert- 
ed, and  it  does  not  operate  as  an  abandon- 
ment of  the  property.  Dahill  v.  Booker,  140 
Mass.  308,  5  N.  £.  496,  54  Am.  Rep.  465. 
And  even  though  a  mortgagor  after  his  de- 
fault surrenders  the  mortgaged  property  to 
the  mortgagee  on  the  latter's  demand,  he  may 
still  bring  an  action  on  an  attachment  bond 
against  a  third  person  who  wrongfully  levies 
an  attachment  against  the  mortgagor's  inter- 
est. Jencks  v.  Murphy,  16  S.  D.  425,  89  N. 
W.  1121. 

But  a  mortgagor  who  neither  has  posses- 
sion nor  is  entitled  to  possession  at  the  time 
of  a  conversion  by  a  third  person,  cannot 
maintain  a  possessory  action.  Middlesworth 
▼.  Sedgwick,  10  Cal.  393. 
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351  Pa.  St.  44^;  96  Atl.  936. 


Eridenee  —  Corporate  Books  and  R«e- 
ords  —  As  botwooai  Stoekliolders. 

A  contract  for  the  sale  of  a  large  part  of 
the  stock  of  a  corporation  provided  that  the 
corporation's  indebtedness  should  be  there- 
after ascertained  and  paid  in  certain  propor- 
tions by  the  buyer  and  seller.  Thereafter  the 
buyer  furnished  a  statement  of  the  corporate 
indebtedness,  which  should  be  paid  by  the 
seller,  and  the  seller  disputed  the  statement 
and  refused  to  pay  any  part  of  the  indebted- 
ness shown  by  it.  Suit  waa  thereupon 
brought  by  the  buyer  for  an  accounting  and 
to  enforce  payment  of  the  balance  found  to 
be  due.  It  is  held  that  the  corporation's 
books  and  vouchers,  showing  its  business 
while  both  parties  were  stockholders,  were 
properly  admitted  in  evidence. 

[See  note  at  end  of  this  case.] 

Interest  —  Aeemal  of  Canse  of  Action 
—  FnmisliinK  Statement  Required  by 
Contract. 

Where  such  statement  of  indebtedness  was 
not  furnished  to  the  seller  until  June  7th,  he 
is  liable  for  interest  on  his  share  of  the  in- 
debtedness only  from  that  date,  and  not  from 
March  8th,  the  date  of  sale. 
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Contracts  »  Constmctlon  of  Terms  — 
''Assets''  of  Corporation* 

In  determining  the  assets  of  the  corpora- 
tion in  such  case,  a  claim  for  demurrage 
apparently  due  the  corporation  was  properly 
excluded,  where  it  appeared  that  the  corpora- 
tion's agent  had  agreed  to  save  the  party 
apparently  liable  therefor  harmless  from  any 
claims  for  demurrage. 

Appeal  and  Error  ^  Scope  of  ReTiew  — 
Finding  by  Referee. 

A  referee's  findings  of  fact,  when  sustained 
by  the  court,  cannot  be  disturbed  on  appeal, 
in  the  absence  of  manifest  error.  . 

Cost  —  IdabiUty  to  Fnll  Costs. 

Where  the  defendant  in  a  suit  for  an  ac- 
counting had  refused  to  pay  any  portion  of 
plaintiff's  claim,  and  plaintiff  recovered,  de- 
fendant cannot  complain  that  the  entire  costs 
were  imposed  on  him. 

Appeal  from  Court  of  Common  Pleas,  No. 
3,  Philadelphia  county. 

Action  by  Harvey  C.  Miller,  plaintiff, 
against  George  R.  Dilkes  et  al.,  defendants. 
From  decree  dismissing  exceptions  to  report 
of  referee,  defendant  Dilkes  appeals'.  The 
facts  are  stated  in  the  opinion.    Modified. 

'     O,  W.  Pepper,  James  E.  Hood  and  Biddle, 
Paul  d  Jayne  for  appellant. 

M,  Hampton  Todd  for  appellee.    \ 

[45]  Potter,  J. — ^Under  the  terms  of  an 
article  of  agreement,  dated  February  7,  1910, 
Harvey  C.  Miller,  the  plaintiff  in  this  case, 
purchased  from  George  R.  t)ilkes,  the  defend- 
ant, all  the  outstanding  capital  stock  of  the 
Southern  Steamship  Company,  with  the  ex- 
ception of  fifty  shares,  which  plaintiff  already 
owned.  The  value  of  the  stock  was,  of  course, 
affected  by  the  indebtedness  of  the  company. 
T^ere  was  no  difficulty  in  ascertaining  the 
amount  of  the  mortgage  indebtedness.  It 
was  stipulated  that  the  [46]  stock  should  be 
delivered  within  One  month,  and  that  at  the 
date  of  delivery,  all  fixed  periodical  pay- 
ments, such  as  interest,  taxes,  etc.,  and  all 
similar  items  accruing  to  the  steamship  com- 
pany should  be  apportioned  and  credited  be- 
tween the  buyer  and  seller;  that  the  net  in- 
debtedness of  the  company,  over  and  above 
the  mortgages,  should  be  then  ascertained, 
giving  the  vendor  credit  for  all  valid  and 
collectable  notes,  accounts  and  claims  receiv- 
able held  by  the  company  on  the  date  of  said 
delivery.  It  was  agreed  that  if  the  net  in- 
debtedness 80  ascertained  was  over  $55,000, 
the  defendant,  George  R.  Dilkes,  should  pay 
the  difference  to  the  plaintiff,  and  that  if 
such  indebtedness  was  found  to  be  less  than 
$55,000,  then  the  said  Harvey  C.  Miller,  the 
purchaser,  should  pay  the  said  difference  to 
the  said  George  R.  Dilkes.  It  was  furthor 
agreed   that  $15,000  of  the  purchase-money 
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should  be  deposited  in  the  Land  Title  and 
Trust  Company,  in  the  joint  names  of  the 
parties,  to  support  the  covenant  of  the  said 
George  R.  Dilkes  as  to  the  excess  indebted- 
ness, which  deposit  was  duly  made.  Settle- 
ment was  made  on  March  8,  1910.     On  June 

7,  thereafter,  plaintifT  furnished  to  the  vendor 
a  statement,  showing  that  the  net  indebted- 
ness of  the  company  on  March  8,  1910,  was 
$21,578.08  in  excess  of  the  amount  stipu- 
lated, and  payment  of  this  excess  amount 
was  demanded.  Defendant  disputed  the  accu- 
racy of  the  account,  and  refused  to  pay  the 
sum  demanded,  and  the  parties  being  unable 
to  agree  upon  any  definite  statement  in  re- 
spect to  the  matter,  on  July  27,  1911,  the 
plaintiff  filed  this  bill  for  an  accounting  and 
to  secure  payment  of  the  balance  found  to 
be  due  him.  After  the  case  was  at  issue,  it 
was  sent  by  agreement  to  a  referee,  who 
stated  an  account,  in  which  he  found  there 
was  due  by  defendant,  under  the  agreement, 
the  sum  of  $23,888.89,  which  he  awarded  to 
plaintiff,  with  interest  thereon  from  March 

8,  1910,  to  the  date  of  filing  his  report,  which 
amounted  to  $5,714.18.  Exceptions  were  filed 
by  both  parties,  whereupon  the  referee  al- 
tered his  [47]  report  somewhat,  and  awarded 
a  sum  total  of  $28,058.38.  He  also  recom- 
mended that  payment  of  the  costs  should  be 
divided  between  the  parties,  three-fourths  to 
be  paid  by  defendant,  and  one-fourth  by 
plaintiff.  Exceptions  to  the  referee's  report 
were  sustained  in  part  by  the  court  below, 
the  total  amount  to  be  paid  by  defendant, 
being  increased  to  $31,703.48,  on  which  was 
to  be  credited  the  $16,000,  with  accrued  in- 
terest thereon,  which  had  been  deposited  with 
the  Land  Title  and  Trust  Company.  The 
court  also  directed  that  defendant  should 
pay  all  the  costs.  From  tiie  final  decree  of 
the  court  below,  the  defendant  has  appealed. 

The  principal  question  raised  by  the  as- 
signments of  error,  and  set  forth  in  appel- 
lant's statement  of  questions  involved,  is 
whether  the  entries  in  the  books  of  the  steam- 
ship company  were  admissible  in  evidence, 
for  the  purpose  of  showing  its  indebtedness. 
The  referee  held  that  they  were,  and  based 
his  findings  largely  upon  them.  Questions 
as  to  the  allowance  of  interest  and  the  im- 
position of  costs  are  also  raised.  The  plain- 
tiff relied  almost  entirely  upon  the  books  of 
the  Southern  Steamship  Company  to  estab- 
lish the  amount  of  its  indebtedness  on  March 
8,  1910.  While  the  referee  and  the  court 
below  based  their  conclusion  in  this  respect 
upon  somewhat  different  grounds,  yet  they 
agreed  that  the  book  entries  constituted 
proper  proof  of  the  indebtedness  of  the  com- 
pany, at  least  to  the  extent  of  establishing  a 
prima  facie  case.  As  defendant  offered  no 
evidence  to  rebut  that  of  the  book  entries, 


the  referee  and  the  court  below  held  that  the 
amount  of  the  indebtedness  was  to  be  re- 
garded as  established.  This  conclusion  seems 
to  be  soundly  buttressed  by  authority.  The 
dispute  in  this  case  is  not  between  strangers, 
but  it  is  between  persons  both  of  whom  werf 
stockholders  in  the  corporation,  previous  to 
the  transaction  which  gave  rise  to  the  in- 
quiry. In  Com.  V.  Woelper,  3  Serg.  &  R. 
(Pa.)  29,  8  Am.  Dec.  628,  Chief  Justice 
Tilghman  said  <p.  32) :  that  the  books  of  a 
corporation  "are  evidence  in  disputes  be- 
tween members  of  the  corporation;  [48] 
though  not  against  strangers.  The  law  is  so 
laid  down  in  Phillips  on  Evidence,  319,  and 

1  think  correctly."     In  the  textbook  cited, 

2  Phillips  on  Evidence  (4th  Am.  Ed.  1859), 
295,  it  is  said:  "Corporation  books  are  evi- 
dence, by  way  ol  admission,  between  mem- 
bers of  the  corporation.  .  .  .  They  cannot, 
in  general,  be  addticed  by  a  corporation,  in 
support  of  its  own  rights  or  privileges, 
against  strangers."  And  in  a  note  to  the 
above  it  is  stated :  "The  general  rule  is  that 
corporation  books  are  evidence  in  disputes 
between  members,  but  not  against  strangers." 
The  rule  that  corporation  books  are  evidence 
against  members  of  the  corporation  has  been 
steadily  followed  in  our  State:  Diehl  v. 
Adams  County  Mut.  Ins.  Co.  58  Pa.  St.  443, 
98  Am.  Dec.  302;  New  Era  L.  Assoc  v. 
Rossiter,  132  Pa.  St.  314,  19  Atl.  140,  and 
Moore  v.  Rohrbacker,  30  Pa.  Super.  Ct.  568. 
In  Montgomery  v.  Exchange  Bank,  3  Sad. 
(Pa.)  461,  6  AtL  133,  it  was  held  that  (syl- 
labus) "the  books  of  a  bank  are  admissible 
to  charge  a  defendant  who  is  a  stockholder 
and  ofiScer  of  the  bank,  having  In  his  power 
the  inspection  and  supervision  of  such  books." 
This  court  said  in  a  per  curiam  opinion 
(p.  464) :  "The  bpoks  of  the  bank  were 
propeirly  admitted  to  charge  the  defendant. 
He  was  not  only  a  stockholder,  but  an  officer 
of  the  corporation,  having  in  his  power  the 
inspection  and  supervision  of  those  books ; 
hence,  there  is  as  much  reason  why  he  should 
be,  prima  facie,  bound  by  the  entries  found 
in  them,  as  that  a  partner  should  be  bound 
by  the  books  of  his  firm."  It  is  suggestcMl 
in  the  argument  of  counsel  for  appellant, 
that  alter  March  8,  1910,  when  the  stock  of 
the  Southern  Steamship  Company  was  trans- 
ferred to  Miller,  and  he  became  president, 
Dilkes  was  thereafter  to  be  regarded  as  a 
stranger  to  the  corporation,  and  should  not 
be  affected  by  the  entries  upon  its  books. 
But  it  must  be  remenibered  that  the  entries 
were  of  transactions  which  occurred  before 
the  transfer.  They  set  forth  payments  of 
indebtedness  incurred  before  that  date.  The 
inquiry  was  directed  to  the  ascertainment  of 
the  condition  of  [49]  the  company  when  the 
transfer  was  made,  and  necessarily  involved 
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all  indebtedness  of,  and  all  payments  due  the 
company  at  that  time.    Furthermore,  it  does 
not  appear  that  Dilkes  became  a  stranger  to 
the  company  on  March  8,  1910.    On  the  con- 
trary, on  that  day  he  became  its  vice-presi- 
dent and  manager,  and  he  continued  to  hold 
these  offices  until  December  31,  1910.    Up  to 
June,    1910,    the    steamship    company    and 
Dilkes  occupied  the  same  office  rooms.     This 
covered  the  period  during  which  the  entries 
were  made,  from  which  the  accountants  cal- 
culated the   net   indebtedness.     That   period 
began  with  March  8,  1910,  and  ended  in  May. 
During  all  that  time,  defendant,  as  was  said 
in  Montgomery  v.  Exchange  Bank  of  Waynes- 
burg,  supra,  "was  an  officer  of  the  corpora- 
tion, having  in  his  power  the  inspection  and 
supervision  of  those  books."    It  also  appears 
from  the  testimony  that  the  entries  in  the 
account  were  all  based  on  vouchers  and  that 
many   of  these   vouchers  were   approved   by 
defendant  himself.     As  to  these,  appellant's 
counsel    concede    that    they    were    evidence 
against  their  client,  being  in  the  nature  of 
admissions.    The  other  items  of  the  account 
were   posted   into   the   books   from   vouchers 
signed  by  other  officers  of  the  company  whose 
authority  to  approve  claims  and  sign  vouch- 
ers for  their  payment  is  not  questioned.    Mr. 
Savage,  who  had  been  secretary  and  treasurer 
of  the  company  since  its  organization,  testi- 
fied that  he  opened  a  ledger  account  entitled 
""Business  prior  to  March  8,  1910,"  because 
he  was  instructed  by  both  Mr.  Dilkes  and  Mr. 
Miller  to  keep  a  separate  account  showing 
exactly  what  relation  the  transactions  bore 
to  the  business  prior  to  the  date  of  sale,  and 
to   that   which   came   afterwards.     This   ac- 
count was  "opened  in  view  of  the  contract 
between  Mr.  Miller  and  Mr.  Dilkes."     It  ap- 
pears to  have  been  in  part,  the  basis  of  the 
accountants'  calculation  of  the  net  indebted- 
ness.     We    think    the    referee    might    have 
reached  without  any  hesitation  whatever  the 
conclusion  to  which  he  came,  that  the  book 
entries  were  admissible,  [50]  for  the  purpose 
of  showing  indebtedness.     The  reasons  which 
influenced    him    in   reaching   his   conclusion, 
were  indicated,  as  follows:      (1)  "the  vouch- 
ers  and   entries   were   made  in   the   regular 
course  of  business,  and  as  part  of  the  com- 
pany's system  of  keeping  its  books;  the  work 
was  done  by  officers  and  employees  who  had 
long  been  under  defendant's  employ,  and  the 
vouchers  signed  by  two  officers  of  the  com- 
pany usually  other  than  the  plaintiff  himself 
and  sometimes  one  of  them  defendant's  son. 
If  the  company  had  a  valid  defense  to  any 
of   these   claims,    {says   the   referee)    would 
plaintiff  be  tempted  to  pay  them  and  then 
run  the  risk  of  not  being  able  to  prove  them 
against  defendant,   rather  than   interpose   a 
valid   defease   in  the  first  instance?"      (2) 
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While  the  plaintiff  was  under  obligation  to 
pay  the  undisputed  unsecured  indebtedness  of 
the  company  within  thirty  days  after  settle- 
ment, y^t  the  defendant  appears  at  no  time 
to  have  indicated  to  plaintiff,  what  if  any  of 
the  claims  he  disputed.  (3)  The  whole  sys- 
tem of  bookkeeping  entries  waa  inaugurated 
and  followed  by  defendant  while  he  was  presi- 
dent of  the  company,  and  it  bore  the  stamp 
of  his  approval. 

We  can  find  nothing  in  the  record  to  jus- 
tify the  attitude  assumed  by  defendant.    Ad- 
mittedly there  was  an  indebtedness,  consid- 
erable in  amount.    It  was  estimated  at  $55,- 
000,  and  upon  that  amount  as  a  basis  the 
agreement  for  purchase  and  sale  was  made. 
If  the  actual  indebtedness  should  prove  to  be 
more  or  less  than  the  estimate,  an  adjust- 
ment   was   to    be   made    accordingly.      How 
could  the  amount  of  the  indebtedness  be  as-' 
certained,  except  by  proceeding  according  ta 
the  usual  course  of  business?     Nothing  oc 
curred  to  interrupt  the  current  of  that  busi- 
ness.    It  ran  along  in   the  usual  channels. 
The  capital  stock   of  the  company  changed 
hands,  but  the  business  of  the  corporation 
ran  on  just  the  same,  no  matter  who  owned 
shares  of  stock.     The  accounts  were  kept  by 
the  corporation,  as  records  for  its  own  use, 
and  it  is  difficult  to  conceive  of  any  better 
[51]  evidence  of  valid  indebtedness  than  that 
furnished  by  the  fact  that  bills  were  audited 
and   paid   by   the   officers   of    the   company, 
whose  business  it  was  to  do  that  very  thing. 
If  the  defendant  knew  of  any  better  way  to 
ascertain  the  indebtedness,  as  a  party  inter- 
ested, it  was  his  place  to  suggest  it.     When* 
the  entries  in  question  were  made,  he  was 
not  a  stranger  to  the  company  or  its  affairs. 
He  was  an  officer,  and  it  appears  from  the 
testimony,  that  he  instructed  the  secretary 
and  treasurer  to  keep  a  separate  account  of 
settlements  made  of  transactions  which  oc- 
curred   prior    to    March    8,    1910;    that    he 
signed  numerous  vouchers  for  the  payment 
of  claims  arising  out  of  such  transactions;, 
that  other  vouchers  were  signed  and  claima 
approved  in  the  usual  course  of  business  by 
other  officers  and  the  claims  were  entered  in 
books  to  which  plaintiff  had  access,  and  what 
is  of  greater  significance  than  anything  else 
is  the  fact  that  defendant  has  not  disputed 
the  correctness  of  any  of  these  claims. 

We  are  clear  that  the  book  entries  were 
properly  accepted  as  evidence  to  show  prima 
facie  indebtedness  of  the  company,  as  of  the 
date  named,  and  in  the  absence  of'  contra- 
diction, the  amount  so  shown  must  be  re- 
garded as  having  been  fully  established*. 
Whatever  amount  was  due  to  plaintiff,  wasy 
under  the  terms  of  the  agreement,  due  and 
payable  when  the  account  showing  the  net 
indebtedness  was  presented  by  the  purchaser 
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to  the  Tendor.  This  was  upon  June  7,  1910. 
Interest  should,  therefore,  be  computed  from 
that  date  and  not  from  March  8,  1910. 

A  claim  on  the  books  against  the  American 
Agricultural  Chemical  Company  for  demur- 
rage, amounting  to  $1,210.75,  was  first  dis- 
allowed as  an  asset,  and  afterwards  was 
allowed  by  the  referee,  but  was  finally  dis- 
allowed by  the  court.  As  Dilkes  and  com- 
pany, who  were  at  the  time  acting  as  agent 
for  the  steamship  company,  had  expressly 
agreed  to  save  the  chemical  company  harm- 
less from  any  claims  for  demurrage,  it  is 
apparent  [52]  that  no  such  claim  could  be 
maintained,  and  that  the  referee  in  the  first 
instance,  and  the  court  below,  were  right  in 
excluding  this  item  as  an  asset  from  the 
calculation. 

I  There  were  other  rulings  on  other  claims, 
,iyhich  were  upon  questions  of  fact,  in  which 
(tbe  findings  of  the  referee  were  sustained  by 
the  court.  In  the  absence  of  manifest  error, 
which  was  not  shown,  these  findings  will  not 
^  disturbed. 

I  We  see  no  reason  to  differ  with  the  court 
-■below  as  to  the  disposition  it  made  of  the 
<co8ts.  That  waa  a  matter  within  the  sound 
discretion  of  the  chancellor,  with  which  this 
court  will  not  interfere,  in  the  absence  of 
evidence  of  an  abuse  of  discretion:  Gucken- 
heimer,  etc.  Co.  v.  Kann,  243  Pa.  St.  75,  89 
Atl.  807.  Defendant  here  refused  to  pay  any 
portion  of  the  amount  claimed.  Had  he  ad- 
mitted liability  to  any  extent  and  tendered 
payment  of  the  amount  admitted,  the  situa- 
tion would  have  been  different.  Having  re- 
sisted the  entire  claim,  he  cannot  fairly  com- 
plain that  the  costs  were  placed  upon  him. 
'  The  assignments  of  error  are  overruled; 
the  decree  of  the  court  below  is  affirmed, 
with  the  exception  that  interest  upon  the 
amount  recovered  is  to  be  allowed  from  June 
7,  1910,  instead  of  from  March  8,  1910.  This 
appeal  is  dismissed  at  the  cost  of  appellant. 

NOTE. 

Adniissllilllty  In  ETidenoe  of  Books  or 
Roeords  of  Oorporatioa.  in  Action  be- 
twoon  Mombovs  or  between  Corpora- 
tion and  Member. 

Action  between  Corporation  and  Member: 
Generally,    558. 
Transaction  with  Member  as  Individual, 

560. 
To  Prove  Membership,   561. 
Action  between  Members,  563. 

Action  between  Corporation  and  Member. 

Gen  Eai  ALLY. 

As  between  a  corporation  and  its  members 
it  is  generally  held  that  the  books  and  rec- 


ords of  the  corporation  are  admissible  in  evi- 
dence to  prove  the  corporate  acts  and  pro- 
ceedings and  financial  status  of  the  corpora- 
Delawnre, — Jefferson  v.  Stewart,  4  Har. 
(Del.)  82. 

Georgia. — ^Merchants'  Bank  v.  Rawls,  21 
Ga.  334;  Macon,  etc.  R.  Co.  v.  Vason,  57  Ga. 
314;  Bridges  v.  Southern  Bell  Telephone,  etc. 
Co.  15  Ga.  App.  291,  82  S.  £.  925.  See  also 
Lowry  Nat.  Bank  v.  Fickett,  122  Ga.  489, 
50  S.  E.  396. 

Illinois, — Tomlin  ▼.  Tonica,  etc.  R.  Co.  23 
111.  429;  Protection  L.  Ins.  Co.  v.  Dill,  91 
III.  174;  Knights  and  Ladies  of  America  v. 
Weber,  101  III.  App.  488;  Plattdeutsche  Grot 
Gilde,  etc.  v.  Ross,  117  111.  App.  247. 

Indiana. — Breedlove  v.  Martinsville,  etc.  R, 
Co.  12  Ind.  114;  Heaston  v.  Cincinnati,  etc. 
R.  Co.  16  Ind.  275,  79  Am.  Dec.  430. 

Iowa. — ^lowa,  etc.  R.  Co.  v.  Perkins,  28  la. 
281 ;  St.  Louis,  etc.  Co.  v.  Eakins,  30  la.  279 : 
Colfax  Hotel  Co.  v.  Lyon,  69  la.  683,  29  N. 
W.  780. 

Maine, — Whitman  v.  Granite  Church,  24 
Me.  236;  Long  Wharf  v.  Palmer,  37  Me.  379; 
Penobscot,  etc.  R.  Co.  v.  Dunn,  39  Me.  587; 
Penobscot  R.  Co.  v.  Dummer,  40  Me.  172,  63 
Am.  Dec.  654. 

Ma/ryland. — ^Wellersburg,  etc.  Plank  Road 
Co.  V.  Young,  12  Md.  476;  Tome  v.  Parkers- 
burg  Branch  R.  Co.  39  Md.  36,  17  Am.  Rep. 
540. 

MassaohuaetU, — See  Sharon  First  Baptist 
Church  V.  Harper,  191  Mass.  196,  77  N.  E. 
778. 

Michigan. — ^Monroe  v.  Ft.  Wayne,  etc.  R. 
Co.  28  Mich.  272. 

Mississippi. — See  Thigpen  t.  Mississippi 
Cent.  R.  Co.  32  Miss.  347. 

New  Hampshire. — White  Mountains  R.  Co. 
T.  Eastman,  34  N.  H.  124. 

yew  Jersey. — ^North  River  Meadow  Co.  ▼. 
Shrewsbury  Church,  22  N.  J.  L.  424,  53  Am. 
Dec.  258. 

New  York. — Hamilton,  etc.  Plank  Road  Co. 
V.  Rice,  7  Barb.  157 ;  Chenango  Bridge  Co.  v. 
licwis,  63  Barb.  Ill;  Abernethy  v.  Puritans 
Church  Soc.  3  Daly  1;  Highland  Turnpike 
Co.  V.  McKean,  10  Johns.  154,  6  Am.  Dec. 
324;  West  v.  Muckle,  136  App.  Div.  241,  120 
N.  Y.  S.  976;  Poppenhusen  v.  Poppenhusen, 
68  Misc.  548,  125  N.  Y.  S.  269;  Shelby  v. 
New  York  Steam  Co.  121  N.  Y.  S.  619.  See 
also  Francis  v.  Perry,  82  Misc.  271,  144  N 
Y.  S.   167. 

Pennsylvavia. — Davis  v.  Meade,  13  Serg.  & 
R.  281;  Comfort  v.  Leland,  3  Whart.  81; 
Fleming  v.  Wallace,  2  Yeates  120;  Groff 
V.  Pittsburgh,  etc.  R.  Co.  31  Pa.  St.  48»: 
Bavington  v.  Pittsburgh,  etc.  R.  Co.  34  Pa. 
St  358;  Bedford  R.  Co.  v.  Bowser,  48  Pa. 
St.  29;  Diehl  v.  Adams  County  Mut.  Ins.  Co. 
58  Pa!  St.  443,  98  Am.  Dec.  302:  Moore  v. 
Pohrbackcr,  30  Pa.  Super.  Ct.  568 
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Rhode  Island. — Olney  y.  Chadaey,  7  R.  I. 
224;  Woonsocket  Union  R.  Co.  v.  Sherman, 
8  R.  I.  564. 

Teaf€ia. — Guadalupe,  etc.  Stock  Assoc.  ▼. 
West,  76  Tex.  461,  13  S.  W.  307;  W.  R.  Case, 
€tc.   Cutlery  Co.  v.  Folsom,  170  S.  W.  1066. 

Virginia. — Stuart  v.  Valley  R.  Co.  32  Grat. 
146. 

In  Hayden  v.  Williams,  96  Fed.  279,  37 
C  C.  A.  479,  the  court  stated  and  applied  the 
rule  as  follows:  "The  rules  governing  their 
admission  have  been  tersely  and  correctly 
stated  by  complainant's  counsel,  substantially 
as  follows:  (1)  As  against  a  stranger,  they 
are  not  competent  evidence  of  any  fact  stated 
in  them;  although  the  entries  in  them  may, 
like  all  other  entries,  be  proved  to  be  correct 
by  human  testimony.  (2)  As  between  a  cor- 
poration and  its  members,  and  as  between  the 
members  of  a  corporation,  the  books  are  evi- 
dence of  what  is  in  them,  except  the  dealings 
of  the  corporation  with  that  particular  mem- 
ber. (3)  As  to  his  own  dealings  with  a  cor- 
poration, a  member  of  the  corporation  is  con- 
sidered a  stranger,  and,  as  to  those  dealings, 
the  entries  in  the  books  are  not  evidence 
against  him.  In  the  case  at  bar  the  entries 
in  the  books  which  were  relied  upon  by  com- 
plainant (except  as  to  payment  of  the  divi- 
dends and  transfer  of  the  stock,  neither  of 
\\hich  w^as  denied)  did  not  relate  at  all  to 
any  dealings  with  the  defendants  or  either  of 
them,  but  solely  to  acts  of  the  corporation, 
and  to  its  financial  condition  at  stated  pe- 
riods. The  books  were,  therefore,  competent 
evidence  to  the  extent  to  w^hich  they  are  re- 
lied upon  to  sustain  the  judgment." 

So  in  White  Mountains  R.  Co.  v.  Eastman, 
34  N.  H.  124,  the  court  applying  the  rule  as 
against  an  admitted  stockholder  said:  ''He 
was  one  of  the  original  grantees  of  the  char- 
ter, one  of  the  directors  of  the  corporation, 
and  claimed  to  be  and  exercised  the  rights 
of  a  stockholder  from  the  time  of  his  sub- 
scription, in  virtue  of  the  thirty  shares  here 
in  question.  The  proceeding  in  ordering  the 
assessments  was  a  strictly  corporate  act,  and 
one  of  a  character  such,  if  not  to  render  it 
necessary,  yet  to  make  it  in  the  highest  de- 
gree proper  that  it  should  be  entered  on  the 
corporate  records.  It  was  to  operate  upon 
all  the  shares  and  all  the  shareholders,  and 
was  in  its  nature  essentially  such  as  the  acts 
and  doings  involving  the  organization  of  the 
corporation;  material  on  the  question  of  user 
or  non-user,  and  necessary  in  order  to  pre- 
serve the  existence  of  the  corporation.  It 
was  totally  unlike  an  entry  of  any  direct 
matter  of  contract,  or  one  touching  the  title 
to  property,  not  designed  to  have  a  general 
effect  upon  all  the  members  of  the  corpora- 
tion. We  think,  in  relation  to  such  matter, 
the  corporation  records  are  evidence  against 
one  situated  in  relation  to  the  corporation  as 
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was  the  intestate.  ...  It  would,  certainly 
be  attended  with  great  inconvenience,  and 
would  result  in  great  mischief,  if,  when  mat- 
ters of  this  nature  had  been  entered  upon 
the  records  of  the  corporation  by  a  clerk 
required  to  act  under  an  official  oath,  and 
there  were  no  circumstances  of  suspicion  con- 
nected with  the  records,  they  were  to  be 
thrown  aside  in  every  suit  in  which  the  cor- 
poration was  a  party,  and  parol .  testimony 
substituted." 

In  an  action  by  a  trustee  in  bankruptcy  to 
recover  dividends  alleged  to  have  been  paid 
out  illegally,  the  account  books  of  the  cor- 
poration were  held  to  be  properly  admitted 
in  evidence  for  the  purpose  of  showing  the 
financial  status  of  the  corporation  when  the 
several  dividends  were  declared  and  paid. 
Wesp  V.  Muckle,  136  App.  Div.  241,  120  K. 
Y.  S.  976,  wherein  the  court  said:  "It  is  the 
financial  standing  of  the  company  which  is 
always  involved  when  a  dividend  is  declared, 
and  it  is  upon  that  standing  that  the  vote 
of  the  directors  is  founded.  It  is  a  different 
sitiiation  where  a  corporation  is  suing  a 
stranger  or  one  of  its  members  to  recover  an 
indebtedness,  or  charging  him  with  holding 
its  property.  It  cannot  establish  its  debt  or 
title  to  its  property  by  an  entry  in  the  cor- 
porate books,  unless  the  defendant  assented 
to  the  entry.  The  crux  of  the  litigation  in 
this  case  is  the  financial  condition  of  the  cor- 
poration, and  the  books  of  the  company  dis- 
close that  condition.  It  is  obliged  by  statute 
to  keep  'correct  books  of  account  of  all  its 
business  and  transactions.'  Section  32,  Stock 
Corporation  Law.  It  is  in  those  books  that 
the  affairs  and  transactions  of  the  company 
are  supposed  to  be  found." 

In  Chenango  Bridge  Co.  v.  Lewis,  63  Barb. 
(N.  Y.)  Ill,  it  was  held  that  the  books  of  a 
bridge  company,  proved  by  its  treasurer  to 
have  been  received  by  him  on  his  accession 
to  the  office,  containing  an  account  of  the 
tolls  received  from  the  bridge  for  several 
years  previous  to  that  time,  were  not  admis- 
sible as  against  a  stockholder  of  the  com- 
pany, to  prove  the  amount  of  tolls  received 
during  that  period,  without  the  necessary 
and  preliminary  proof  as  to  such  tolls;  but 
it  was  held  that  such  books  proved  by  its 
treasurer  to  have  been  kept  by  him  and  to 
contain  correct  entries  of  tolls  as  given  to 
him  by  the  toll  gatherer,  coupled  with  proof 
by  the  toll  gatherer  that  he  had  made  correct 
returns  of  the  tolls  received  by  him,  were 
admissible. 

In  Sigua  Iron  Co.  v.  Brown,  171  N.  Y. 
488,  64  N.  E.  194,  affirming  58  App.  Div.  436, 
69  N.  Y.  S.  295,  the  court,  after  stating  the 
rule  applicable  in  an  action  between  a. cor- 
poration and  a  member  where  it  is  sought  to 
introduce  the  books  of  the  corporation  to 
prove  corporate  acts,  stated  the  doctrine  as 
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applied  to  foreign  corporations  as  follows: 
"Moreover,  section  929  of  the  Code  of  Civil 
Procedure  provides:  *Where  a  party  wishes 
to  prove  an  act  or  transaction  of  a  foreign 
corporation,  the  book  or  books  of  the  corpo- 
ration may  be  used  for  that  purpose,  as  pre- 
sumptive  evidence,  whether  any  or  all  of  the 
parties  are  or  are  not  members  of  the  corpo- 
ration.' The  next  section  provides  for  secur- 
ing a  copy  of  such  book  or  books,  states  how 
it  shall  be  verified,  that  it  may  be  used  with 
like  effect  as  the  original  book  if  a  specified 
notice  shall  be  given,  and  then  provides  that 
that  and  the  following  section  do  not  apply 
where  the  foreign  corporation  is  a  party. 
When  the  sections  are  read  together  it  be- 
comes evident,  we  think,  that  the  books  of 
such  a  corporation  may  be  used  to  prove  its 
corporate  acts  or  transactions  and  that  they 
are  presumptive  evidence  for  that  purpose 
even  where  the  corporation  is  a  party." 

TkANSAcnoN  WITH  Mekbeb  AS  Individuai.. 

However,  the  rule  as  to  the  admissibility 
of  the  books  and  records  of  a  corporation  in 
a  dispute  between  the  corporation  and  a 
member  is  limited  to  evidence  of  purely  cor- 
porate acts  and  proceedings,  and  where  the 
matter  in  dispute  relates  to  private  dealings 
or  contracts  with  a  member  in  his  individual 
capacity  they  are  generally  held  to  be  inad- 
missible. Carey  v.  Williams,  79  Fed.  906,  25 
C.  C.  A.  227 ;  Trainor  v.  German- American 
Sav.  etc.  Assoc.  204  111.  616,  68  N.  £.  650; 
Hayiies  v.  Brown,  36  N.  H.  545 ;  South  Hamp- 
ton V.  Fowler,  52  N.  H.  225;  Pearsall  v. 
Western  Union  Tel.  Co.  124  N.  Y.  266,  66 
N.  K  535,  21  Am.  St.  Rep.  662;  Rudd  v. 
Robinson,  126  N.  Y.  113,  26  N.  E.  1046,  22 
Am.  St.  Rep.  816,  12  L.R.A.  473;  Powell  v. 
Conover,  75  Hun  11,  26  N.  Y.  S.  1028;  Hill 
V.  Manchester,  etc.  Water  Works  Co.  5  B.  & 
Ad.  866,  27  E.  C.  L.  219,  3  L.  J.  K.  B.  19, 
2  K.  &  M.  573.  See  also  Oregon,  etc.  R.  Co. 
V.  Grubissich,  206  Fed.  677,  124  C.  C.  A.  376. 

In  Carey  v.  Williams,  supra,  the  rule  was 
stated  as  follows:  "The  books  and  records 
of  corporations,  when  properly  kept,  are  evi- 
dence of  the  acts  and  proceedings  of  the  cor- 
porate body,  but  cannot  be  used  to  establish 
claims  or  rights  of  the  corporation  against 
third  persons,  unless  pursuant  to  the  sana- 
tion of  some  statute.  .  .  .  And  they  are 
not  evidence  against  a  stockholder  in  respect 
to  a  contract  entered  into  by  him  with  the 
corporation,  notwithstanding  he  has  access  to 
them,  because,  as  to  such  a  contract,  he  is 
regarded,  not  as  a  stockholder,  but  as  a 
stranger." 

So  in  Rudd  ▼.  Robinson,  126  N.  Y.  118,  26 
N.  E.  1046,  22  Am.  St.  Rep.  816,  12  L.R.A. 
473,  wherein  it  was  sought  to  show  by  en- 
tries  in  the  books  of  an  express   company 


that  the  defendant  was  a  stockholder  and 
therefore  liable  for  an  unpaid  balance  due  on 
the  stock,  the  court  said:  ''The  books  of 
corporations  for  many  purposes  are  evidence, 
not  only  as  between  the  corporation  and  its 
members,  and  between  members,  but  also  as 
between  the  corporation  or  its  members  and 
strangers.  They  are  received  in  evidence  gen- 
erally to  prove  corporate  acts  of  a  corpora- 
tion such  as  its  incorporation,  its  list  of 
stockholders,  its  by-laws,  the  formal  proceed- 
ings of  its  board  of  directors  and  its  financial 
condition  when  its  solvency  comes  in  ques- 
tion. But  we  have  not  been  able,  after  a 
careful  examination  of  the  authorities  cited 
by  the  counsel  for  the  plaintiff,  and  many 
others,  to  find  any  case  in  which  it  has  been 
decided  that  the  books  of  account  of  a  cor- 
poration are  competent  evidence,  of  them- 
selves, to  establish  an  account  or  claim 
against  a  trustee  or  stockholder  in  an  action 
brought  in  behalf  of  the  corporation;  and  it 
has  been  repeatedly  said  by  judges  and  text 
writers  that  they  are  not  competent  for  that 
purpose.  .  .  .  The  officers  and  book-keep- 
ers of  a  corporation  are  in  no  sense  his 
agents.  Individually  he  has  no  control  over 
their  acts,  and  has  no  responsibility  there- 
for; and  in  making  the  entries  they  do 
not,  in  any  legal  sense,  represent  or  bind 
him." 

In  Pearsall  v.  Western  Union  Tel.  Co.  124 
N.  Y.  256,  66  N.  E.  634,  21  Am.  St.  Rep. 
662,  an  action  by  a  stockholder  of  a  tele- 
graph company  for  damages  for  negligence  in 
transmitting  a  telegram,  it  was  held  that  a 
shareholder  in  a  corporation  is  not  charge- 
able with  constructive  notice  of  resolutions 
adopted  by  the  board  of  directors,  or  of  pro- 
visions in  the  by-laws  regulating  the  mode  in 
which  its  business  shall  be  transacted  with 
its  customers,  and  when  contracting  with  the 
corporation  as  a  customer  his  contract  with 
respect  to  the  transmission  of  the  message  is 
in  no  wise  limited  by  regulations  or  by-laws 
of  the  corporation  not  brought  to  his  knowl- 
edge. 

In  Hill  V.  Manchester,  etc.  Water  Works 
Co.  5  B.  &  Ad.  866,  27  E.  C.  L.  219,  3  L.  J. 
K.  B.  19,  2  N.  &  M.  573,  it  appeared  that  by 
a  clause  in  the  charter  of  a  corporation  it 
was  enacted  that  its  clerks  should,  in  a  book 
provided  by  the  company,  keep  an  account  of 
all  acts,  proceedings  and  transactions  of  the 
company,  and  that  every  proprietor  should 
have  liberty  to  inspect  the  same  and  take 
copies  of  the  entries.  In  answer  to  the  con- 
tention that  entries  thus  kept  were  admissi- 
ble in  evidence  on  behalf  of  the  company 
against  one  of  its  members,  the  court  held 
that  a  proprietor  entering  into  a  contract 
with  the  company  must  be  deemed  a  stranger, 
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and  could  not  be  affected  by  any  entry  made 
under  orders  from  the  entire  company. 

It  has  been  held  that  with  respect  to  the 
competency  of  the  books  of  a  corporation  aB 
evidence,  directors  and  stockholders  stand  on 
the  same  footing.  Rudd  y.  Robinson,  126  N. 
Y.  113,  28  N.  £.  1046,  22  Am.  St.  Rep.  816, 
12  L.R.A.  473,  wherein  it  was  said:  "It  is 
quite  true  that  a  director  stands  in  a  more 
favorable  position  to  know  what  is  going  on 
within  the  corporation  and  to  be  more  fa- 
miliar with  its  books  in  some  cases  than  a 
stockholder.  He  has  the  right  to  inspect  the 
books  of  the  corporation,  and  so  has  a  stock- 
holder. A  stockholder  having  the  ability  is 
just  as  able  to  become  familiar  with  the  con- 
t^'nts  of  the  books  of  a  corporation  to  which 
he  belongs  as  a  director;  and  there  is  no 
principle  of  law  by  which  a  director  can  be 
charged  with  knowledge  of  the  entries  in  the 
books  of  a  corporation  which  is  not  equally 
applicable  to  its  stockholders.  It  is  frequent- 
ly easier  to  charge  a  director  with  knowledge 
of  the  books  than  it  is  to  charge  a  stock- 
holder, because  he  usually  has  an  active  part 
in  the  management  of  the  corporation;  but, 
as  a  general  rule,  many  directors  in  corpora- 
tions are  just  aa  ignorant,  and  necessarily 
BO,  of  the  particular  accounts  contained  in 
its  books  as  stockholders  are.  It  would  be 
quite  a  dangerous  and,  we  think,  startling 
proposition  to  hold  that  a  clerk  or  other 
officer  in  a  business  corporation  could  enter 
charges  in  its  books  of  account  against  a 
director  or  stockholder  which  could  be  proved 
in  favor  of  the  corporation  by  the  mere  pro- 
duction of  the  books^  thus  throwing  upon 
him,  or  his  personal  r^ireaentatives  after  his 
death,  the  burden  of  explaining  the  entries 
or  showing  them  to  be  untrue,  and  we  believe 
the  doctrine  has  no  support  in  principle  or 
authority.  A  corporation  seeking  to  enforce 
a  claim  against  one  of  its  directors  or  stock- 
holders must  establish  it  by  the  application 
of  the  same  rules  of  evidence  which  are  ap- 
plied in  an  action  brought  by  an  individual 
to  enforce  a  claim  against  any  defendant." 

However,  even  in  the  case  of  a  private 
transaction  with  a  corporate  member,  where 
it  appears  that  the  member  authorized  cer- 
tain entries  or  acquiesced  and  accepted. them 
without  objection  they  may  properly  be  ad- 
mitted in  evidence  against  him.  Thus  it  has 
been  held  that  books  of  a  corporation  con- 
taining evidence  of  a  contract  of  sale  of 
realty  made  to  its  president,  and  which  con- 
sisted of  a  copy  of  notes  or  minutes  kept  and 
furnished  by  him,  were  properly  admitted  in 
an  action  against  him.  Brower  v.  East  Rome 
Town  Co.  84  Ga.  219,  10  S.  E.  629. 

In  Booth  V.  Dexter  Steam  F.  Engine  Co. 
118  Ala.  369,  24  So.- 405,  it  was  held  that 
in  an  action  on  a  note  given  by  the  treasurer 
Ann.  Cas.  191 7 D — 36. 
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of  a  corporation  to  cover  a  loss  of  funds  in 
his  custody,  the  minutes  of  a  meeting  of  the 
corporation  at  which  the  stockholder  was 
present  showing  the  action  taken  with  regard 
to  the  settlement  against  him  by  accepting 
his  note  were  held  to  be  admissible  in  evi- 
dence. 

So  an  account  standing  on  the  books  of  a 
bank  against  its  president  has  been  held  to 
be  competent  evidence  against  him.  Olney  v. 
Chadsey,  7  R.  I.  224,  wherein  it  was  said: 
''The  account  of  the  bank  against  the  de- 
fendant, as  it  stood  upon  the  bank  books 
during  his  presidency,  accompanied  by  the 
proof  that  the  books  were  regularly  kept, 
and  open  to  his  inspection,  and  were  probably 
examined  by  him,  was  proper  evidence  to 
pass  to  the  jury,  not,  as  an  ordinary  book 
account,  in  direct  proof  of  the  charges  in  the 
account,  but  as  an  implied  admission  of  them 
by  the  defendant;  since  he  did  not  object  to 
them  when  he  might  be  presumed  to  know 
what  they  were,  and  was  in  a  position  in 
which  he  might  object  to  them  with  effect. 
The  evidence  stands,  in  principle,  upon  the 
same  footing  with  an  account  rendered, 
which,  if  not  objected  to  within  a  reasonable 
time,  is  presumed  to  be  admitted,  and  is 
treated  as  an  account  stated.  It  affords  a 
presumption  against  the  defendant,  not  in- 
deed from  his  declaration,  but  from  his  si- 
lence and  acquiescence;  belonging  to  a  class 
of  evidence  which  declines  by  gradual  shades 
from  the  most  express  and  solemn  admis- 
sions, down  to  expressions  and  acts  which 
afford  but  remote  and  weak  presumptions  as 
to  the  particular  fact  in  question." 

In  Whitehall  First  Nat.  Bank  v.  Tisdale, 
84  N.  Y.  655,  wherein  it  appeared  that  a 
stockholder  who  was  also  a  director  and  vice- 
president  of  the  bank,  and  who  had  access  to 
and  had  examined  the  books  of  the  bank, 
gave  his  note  to  the  bank  for  the  alleged  pur- 
pose of  swelling  its  assets  in  anticipation  of 
a  visit  from  the  bank  examiner,  it  was  held 
that  the  books  were  admissible  to  show  wheth- 
er the  note  had  been  given  for  the  purpose 
alleged  or  in  the  ordinary  course  of  business. 

To   Prove  Membership. 

The  rule  has  been  sometimes  stated  to  be 
that  where  the  name  of  an  individual  ap- 
pears on  the  stock  book  of  a  corporation  as 
a  stockholder,  the  prima  facie  presumption 
is  that  he  is  the  owner  of  the  stock,  in  a 
case  where  there  is  nothing  to  rebut  that  pre- 
sumption; and,  in  an  action  against  him 
as  a  stockholder,  the  burden  of  proving  thar 
he  is  not  a  stockholder  or  of  rebutting  that 
presumption  is  cast  on  the  defendant.  Leh- 
man V.  Glenn,  87  Ala.  618,  6  So.  44;  Semple 
V.  Glenn,  91  Ala.  245,  6  So.  46,  9  So.  265, 
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24  Am.  St.  Rep.  894;  Lexington,  etc.  R.  Co. 
V.  Chandler,  13  Mete.  (Mass.)  311;  Fisk  v. 
Sampson,  118  Minn.  525,  136  N.  W.  315,  761; 
Ontario  Invest.  Assoc,  v.  Leys,  23  Ont.  496. 
In  Lehman  v.  Glenn,  supra,  which  was  an 
action  to  recover  an  unpaid  balance  due  on 
a  stock  subscription,  the  court  stated  the  rule 
as  follows:  "The  books  of  the  corporation 
were  admissible,  as  prima  facie  evidence  of 
the  correctness  of  the  subscriptions,  as  to  all 
whose  names  there  appear  as  owners  of  stock, 
especially  in  view  of  the  fact  that  the  de- 
fendants in  this  case  interpose  no  plea  deny- 
ing the  genuineness  of  their  original  subscrip- 
tion, and  are  shown  to  have  paid  one  assess- 
ment made  on  their  stock  by  decree  of  the 
court  in  1880,  which  was  an  admission  by 
them  of  their  status  as  stockholders.  There 
is  no  presumption  that  these  names  have 
been  fraudulently  inserted  on  the  corporate 
books  by  an  act  of  forgery." 

So  in  Semple  v.  Glenn*  91  Ala.  245,  6  So. 
46,  9  So.  265,  24  Am.  St.  Rep.  894,  it  was 
said:  ''It  may  be  difficult,  on  principle,  or 
well  recognized  rules  of  evidence,  to  maintain 
the  proposition,  that  when  the  name  of  an 
individual  appears  on  the  books  of  a  corpo- 
ration as  a  stockholder,  the  presumption  is, 
that  he  is  the  owner  of  the  stock,  and  casts 
on  him,  in  a  suit  against  him  as  a  stock- 
holder, the  burden  of  rebutting  the  presump- 
tion, without  showing  that  it  was  placed 
there  by  his  authority,  express  or  implied, 
or  that  he  had  any  notice  of  his  name  ap- 
pearing on  the  books ;  but  the  proposition  is 
upheld  by  the  great  weight  of  authority,  and 
should  now  be  regarded  as  placed  beyond  the 
pale  of  discussion.*' 

In  Rockville,  etc.  Turnpike  Road  Co.  v. 
Van  Ness,  2  Cranch  C.  C.  449,  20  Fed.  Cas. 
No.  11,986,  the  question  was  whether  a  suffi- 
cient amount  of  stock  had  been  subscribed 
by  other  persons  to  make  the  defendant's 
subscription  binding.  The  court  held  that 
for  this  purpose,  and  as  between  the  corpora- 
tion and  the  defendant,  a  book  containing 
subscriptions  which  he  had  himself  received 
when  acting  as  a  commissioner  to  receive 
subscriptions  was  prima  facie  evidence  that 
the  subscriptions  were  genuine. 

The  better  doctrine  would  seem  to  be,  how- 
ever, that  the  books  of  a  corporation  are  not 
admissible  in  evidence  to  prove  the  member- 
ship of  a  person  unless  accompanied  by  proof 
of  authorization,  assent,  knowledge,  or  other 
confirmatory  conduct  making  the  person 
privy  to  the  entries,  in  which  case  the  books 
become  admissible  to  aid  in  determining 
when  the  relation  of  stockholder  commenced, 
and  what,  if  anything,  has  been  paid  on  the 
shares.  Matter  of  Joint  Stock  Co.'s  Acts,  3 
DeG.  J.  &  S.  (Eng.)  465;  Carey  v.  Williams, 
79  Fed.   906,  26  C.   C.  A.  227;   Sigua  Iron 


Co.  V.  Greene,  104  Fed.  854,  44  C.  C.  A.  221, 
88  Fed.  207,  59  U.  S.  App.  555,  31  C.  C.  A. 
477;  Fish  v.  Smith,  73  Conn.  377,  47  Atl. 
711,  84  Am.  St.  Rep.  161;  National  ExpresB, 
etc.  Co.  V.  Morris,  15  App.  Cas.  (D.  C.)  262; 
Hayden  v.  Atlanta  Cotton  Factory,  61  Ga. 
233;  Howard  v.  Glenn,  85  Ga.  238,  11  S.  £. 
610,  21  Am.  St.  Rep.  156;  Girard  L.  Ins. 
Annuity,  etc.  Co.  v.  Loving,  71  Kan.  558,  81 
Pac.  200;  Comfort  v.  Leland,  3  Whart.  (Pa.) 
81;  New  Era  L.  Assoc,  v.  Rossiter,  132  Pa. 
St.  314,  19  Atl.  140.  In  National  Express, 
etc.  Co.  V.  Morris,  supra,  the  rule  was  stated 
as  follows:  "If  it  be  established  that  the 
party  charged  is  a  member  of  the  corpora- 
tion, the  entries  in  the  books  of  the  corpora- 
tion, made  in  the  regular  course  of  the  busi- 
ness of  the  company,  would  be  admissible 
against  the  member  to  show  the  amount  of 
stock  subscribed  for,  the  amount  due  thereon, 
and  when  the  calls  were  made  for  payments; 
yet  such  entries  are  not,  per  se,  evidence  suffi- 
cient to  establish  the  fact  of  membership, 
and  to  charge  the  party  as  a  stockholder  of 
the  corporation.  But  if  such  books  and  en- 
tries were  accompanied  with  other  proof, 
such  as  that  the  alleged  subscriber  to  the 
stock  attended  the  meetings  of  stockholders 
or  otherwise  participated  in  organizing  the 
company;  or  applied  for,  or  received  the  cer- 
tificate of  stock  of  the  National  Express  and 
Transportation  Company  after  it  was  organ- 
ized, or  had  paid  assessments  upon  the  stock 
of  the  company,  then  the  books  of  the  com- 
pany and  the  entries  therein,  made  in  due 
course  of  business,  would  have  been  evidence 
upon  which  the  jury  could  have  found  that 
the  alleged  subscriber  to  the  stock  was  a 
member  of  the  corporation."  So  in  Comfort 
V.  Leland,  3  Whart.  ( Pa. )  81,  the  court  said : 
''It  is  easy  to  conceive  that  the  books  mi^t 
have  shown  that  he  was  recognized  by  the 
company  as  a  corporator,  but  it  is  not  quite 
so  easy  to  imagine  how  they  alone  would 
have  shown  that  he  had  acted  as  such,  with- 
out other  proof.  Entries  made  therein  by 
him,  upon  their  being  proved  to  be  in  his 
handwriting,  might  have  shown  the  fact. 
But  entries  made  by  the  company  in  their 
books,  without  his  knowledge  and  consent, 
could  not  per  se  be  received  in  evidence,  as 
it  appears  to  me,  to  prove  that  he  acted  as 
a  corporator,  or  was  such.  It  is  clear  that 
he  could  not  be  made  a  member  of  the  cor- 
poration without  his  consent;  and  it  would 
therefore  be  unreasonable  to  receive  as  evi- 
dence of  the  fact  things  of  which  it  was  not 
made  to  appear,  that  he  had  any  previous 
knowledge  and  given  his  assent  to."  And  in 
Carey  v.  Williams,  79  Fed.  906,  25  C.  C.  A. 
227,  the  reason  for  the  rule  was  stated  as 
follows:  ''The  true  ground  upon  which  the 
books   of   a   oorporation,    showing   who    are 
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shareholders,  are  admiasible  in  evidence,  is 
that  they  are  the  best  evidence  of  the  as- 
sent of  the  corporation  to  the  contract  of 
membership.  Until  that  assent  is  proved, 
the  contract  is  not  complete,  and  no  person 
who  has  bought  shares  of  stock  can  be  sub- 
jected to  the  liability  of  a  stockholder.  When 
it  appears  that  a  person  has  subscribed  for 
or  purchased  shares,  has  voted  upon  them, 
has  received  dividends  upon  them,  or  in  any 
other  way  has  consented  to  occupy  the  rela- 
tion of  a  stockholder,  the  contract  of  mem- 
bership on  his  part  is  shown;  and  the  stock 
books  become  competent  evidence,  because 
they  show  that  the  corporation  has  likewise 
consented." 


In  Smith  v.  Moore,  199  Fed.  689,  118  C. 
C.  A.  127,  which  was  an  action  for  an  ac- 
counting between  members  of  a  corporation, 
it  appeared  that  the  member  from  whom  the 
accounting  was  sought  was  not  only  a  direc- 
tor of  the  company,  but  also  its  president, 
general  manager,  and  in  control  of  all  its 
operations,  financial  and  otherwise.  It  was 
held,  under  the  Montana  code  (Rev.  Code, 
§  3902)  requiring  all  corporations  for  profit 
to  keep  a  record  of  all  their  business  trans- 
actions, that  under  the  circumstances  the 
books  were  admissible  in  evidence,  and  that 
no  presumption  could  be  indulged  that  any 
entry  made  in  them  against  the  member  in 
question  was  erroneous. 


Action   between  Meniberm. 

Books  of  a  corporation  as  between  the 
members  thereof  partake  of  the  nature  of 
public  records  and  so  are  admissible  in  evi- 
dence in  an  action  between  the  members. 
Brown  v.  Ellis,  103  Fed.  834;  Smith  v.  Moore, 
199  Fed.  689,  118  C.  C.  A.  127;  Chase  ▼. 
Sycamore,  etc.  K.  Co.  38  111.  215;  Hatch  ▼. 
City  Bank,  1  Rob.  (La.)  470;  Black  v.  Lamb, 
12  N.  J.  Eq.  108 ;  Hubbell  v.  Meigs,  50  N.  Y. 
480;  Gilboa  v.  Kimball  (R.  I.)  69  Atl.  765. 
And  see  the  reported  case.  See  also  Strong 
V.  Smith,  15  Hun  (N.  Y.)  222. 

The  rule  and  the  reason  therefor  was  stated 
in  Rogers  ▼.  Roeenfeld,  158  Wis.  285,  149  N. 
W.  33,  as  follows:  "The  relation  between 
members  of  a  corporation  and  the  corporate 
books  and  records  relating  to  proper  objects 
of  corporate  concern  and  the  relation  between 
ordinary  citizens  and  public  records  are 
quite  similar.  In  each  case  an  officer  having 
authority  in  law  makes  a  record  of  transac- 
tions  permitted  or  required  by  law  to  be  re- 
corded. In  the  former  case  the  member  by 
joining  the  corporation  has  brought  himself 
within  the  corporate  regulations.  In  the  lat- 
ter the  general  rules  of  law  bring  the  citizen 
in  the  same  relation  to  the  public  records. 
Therefore,  as  between  the  members  of  a  pri- 
vate corporation,  the  corporate  books  relating 
to  the  assets,  organization,  liabilities,  and 
business  affairs  of  the  corporation  are  treated 
as  a  public  record  and  have  the  same  compe- 
tency as  evidence." 

In  an  action  between  members  of  a  corpo- 
ration, a  book  of  minutes  of  a  railroad  com- 
pany in  which  were  recorded  the  meetings  of 
the  stockholders  called  for  the  purpose  of 
arranging  a  loan,  with  which  an  indemnity 
bond  in  question  was  immediately  connected, 
was  held  to  be  admissible  as  containing  the 
agreement  of  the  parties,  reduced  to  writing 
by  the  corporation  secretary,  who  was  mutu- 
ally chosen  for  the  purpose.  Black  v.  Lamb, 
12  N.  J.  Eq.  108. 


V. 

ORANzow  xrr  ax- 

^Minnesota  Supreme  Court — ^Deeember  17, 

1915. 

iBl  Minn,  861;  166  N.  W.  204. 

8tre«ta  and  Hlgliways  —  Speed  Resnla- 
tloai  —  Applioatioai  to  Fire  Depart- 
ment. 

The  fire  apparatus  of  a  city,  while  on  its 
way  to  a  fire,  is  excepted  from  the  speed 
restrictions  imposed  by  the  Motor  Vehicle 
Act  (Gen.  St.  1913,  §  2619),  although  the 
fire  be  outside  the  city  limits. 

[See  note  at  end  of  this  case.] 

Santo. 

An  instruction  to  the  effect  that  firemen  on 
their  way  to  a  fire  outside  the  city  were  sub- 
ject to  the  speed  restrictions  imposed  by  that 
act  was  error. 

[See  note  at  end  of  this  case.] 

Evidenoe  —  Fact  of  ReoelTlns  lAstme- 
tions  by  Telephone. 

The  testimony  of  a  fireman  that  he  was 
proceeding  to  a  fire  pursuant  to  instructions 
received  by  telephone  from  the  operator  at 
headquarters  was  competent  to  prove  such 
fact. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  St.  Louis  coun- 
ty:    Ensign,  Judge. 

Action  by  Leander  Hubert,  plaintiff, 
against  Fred  E.  Granzow  et  al.  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
The   facts   are   stated   in   the  opinion.    Re- 

YKBSED. 

Henry  F,  Oreeme  and  John  9»  Sammehon 
for  appellants. 

Andreto  Nelson  for  respondent. 
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[862]  Taylor,  C. — ^The  defendants  are 
members  of  the  fire  department  of  the  city 
of  Duluth.  Defendant  Granzow  is  first  as- 
sistant chief  of  this  department,  and  is  fur- 
nished an  automobile  by  the  city  for  use  in 
performing  his  duties  as  such  officer.  De- 
fendant Black  is  the  driver  of  this  machine, 
and  is  subject  to  the  orders  of  Granzow.  On 
May  18,  1914,  the  machine  carrying  Granzow 
and  driven  by  Black,  while  proceeding  east 
along  West  Third  street  in  the  city  of  Duluth, 
struck  and  killed  Alida  Hubert,  the  four-year 
old  daughter  of  plaintiff,  at  a  street  crossing. 
Plaintiff  as  administrator  of  his  daughter's 
estate  brought  suit  against  both  Granzow  and 
Black,  and  recovered  a  verdict.  The  defend- 
ants made  an  alternative  motion  for  judgment 
notwithstanding  the  verdict  or  for  a  new 
trial,  and  appealed  from  the  denial  of  this 
motion. 

The  negligence  charged  was  excessive 
speed;  failure  to  give  proper  warning  of  the 
approach  of  the  machine;  failure  to  have  it 
under  control  at  the  street  crossing,  and  fail- 
ure to  exercise  proper  care  to  aveit  the  col- 
lision after  it  became  imminent.  The  defend- 
ants denied  any  negligence  on  their  part,  and 
asserted  that,  in  the  performance  of  their 
official  duties,  they  were  proceeding  carefully 
and  at  a  reasonable  rate  of  speed  to  a  fire  to 
which  they  had  been  summoned. 

The  error  urged  upon  this  appeal  is  the 
giving  to  the  jury  of  the  following  instruc- 
tions requested  by  plaintiff:  "If  you  find 
[from  the  evidence]  that  this  accident  oc- 
curred in  a  closely  built  up  portion  of  the  city 
of  Duluth,  and  that  defendants  were  not  re- 
sponding to  an  alarm  of  fire  in  said  oHy,  then 
it  was  not  lawful  for  the  defendants  to  propel 
their  automobile  at  a  higher  rate  of  speed 
than  ten  miles  an  hour,  and  if  they  exceeded 
such  rate  of  speed  for  a  distance  of  one-eighth 
of  a  mile  or  more,  such  rate  of  speed  is  prima 
facie  evidence  that  the  defendants  were  oper- 
ating such  motor  vehicle  at  a  rate  of  speed 
[363]  greater  than  was  reasonable  and  proper, 
and  so  as  to  endanger  the  life  and  limb  of 
persons  who  might  be  on  the  thoroughfare  in 
question. 

"If  you  find  from  the  evidence  that  the 
accident  here  in  question  occurred  in  a  resi- 
dence portion  of  the  city  of  Duluth,  and  that 
defendants  were  not  responding  to  an  alarm 
of  fire  vn  8aid  city,  then  it  was  not  lawful  for 
the  defendants  to  propel  their  automobile  at  a 
higher  rate  of  speed  than  fifteen  miles  an 
hour,  and  if  they  exceeded  such  rate  of  speed 
for  a  distance  of  one-eighth  of  a  mile  or  more, 
such  rate  of  speed  is  prima  facie  evidence 
that  the  defendants  were  operating  such 
motor  vehicle  at  a  rate  of  speed  greater  than 
was  reasonable  and  proper,  and  so  as  to  en- 
danger the  life  and  limb  of  persons  who  might 
be  on  the  thoroughfare  in  question." 


It  is  conceded  that  defendants  exceeded  the 
speed  limits  above  prescribed,  and  that  the 
fire  in  question  was  outside  the  city  of  Da- 
luth.  The  above  instructions  embody  pro- 
visions of  the  motor  vehicle  law,  but  that  law 
expressly  excepts  "fire  wagons  and  engines" 
from  such  restrictions.    G.  S.  1913,  §  2619. 

It  is  the  general  and  perhaps  universal 
rule  that  regulations  governing  the  rate  of 
speed  upon  public  streets  and  highways  do 
not  apply  to  fire  apparatus  on  the  way  to  a 
fire.  State  v.  Sheppard,  64  Minn.  287,  67  N. 
W.  62,  36  L.R.A.  305;  Warren  v.  Mendenhall, 
77  Minn.  145,  79  N.  W.  661;  Farley  v.  New 
York,  152  N.  Y.  222,  46  N.  E.  506,  57  Am. 
St.  Rep.  511;  Kansas  City  v.  McDonald,  60 
Kan.  481,  57  Pac.  123,  46  L.R.A.  429.  Plain- 
tiff does  not  contend  that  the  rules  stated  in 
the  above  instructions  would  apply  to  de- 
fendants, if  they  had  been  responding  to  an 
alarm  of  fire  within  the  city  of  Duluth.  But 
the  fire  in  question  was  outside  the  city 
limits,  and  plaintiff  contends  that  the  city 
fire  department  is  not  required  to  go  to  fires 
outside  the  city;  that,  if  they  do  so,  the 
wagons  and  engines  used  for  such  purpoae 
cease  to  be  "fire  wagons"  and  "fire  engines,'* 
within  the  meaning  of  the  motor-vehicle  act^ 
while  so  employed,  and  that  the  rules  pre- 
scribed by  that  act  applied  to  defendants  for 
that  reason. 

It  is  probably  true  that  no  legal  duty  is 
imposed  upon  a  ctlty  fire  department  to  assist 
in  extinguishing  fires  outside  the  city,  but 
it  is  a  matter  of  common  knowledge  that 
such  departments  almost  invariably  respond 
when  called  upon  in  such  cases.  Actuated  by 
motives  of  humanity  [364]  rather  than  by 
the  mandate  of  strict  legal  duty,  they  seldom 
refuse  to  give  their  services  to  their  neigh- 
bors in  case  of  need.  While  the  law  may  not 
impose  a  legal  duty  upon  them  to  assist  in 
extinguishing  fires  outside  the  city,  it  cer- 
tainly does  not  forbid  them  from  doing  so. 

If  they  respond  to  a  call  without  the  city, 
the  same  need  for  haste  exists  as  when  they 
respond  to  a  call  within  the  city;  and  for  the 
same  reasons  they  should  not  be  required  to- 
observe  the  speed  regulations  in  the  one  case 
more  than  in  the  other,  unless  the  law  ex- 
pressly so  provides.  The  statute  in  question 
contains  no  such  provision.  On  the  contrary,, 
it  expressly  excepts  "fire  wagons  and  en- 
gines'' from  the  vehicles  to  which  it  applies, 
and  this  exception  is  absolute  and  uncon- 
ditional. If  defendants  had  been  using  the 
machine  solely  for  their  own  personal  pur- 
poses, and  not  for  the  purpose  of  conveying 
themselves  to  a  fire,  it  may  be  that  the  pro- 
visions of  the  statute  would  apply,  but  that 
question  is  not  before  us.  Under  the  evi- 
dence in  this  case,  the  giving  of  the  instruc- 
tions complained  of  was  clearly  error.  They 
were  based  upon  the  conceded  fact  that  the^ 
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flre  was  outside  the  city.  The  attention  of 
the  jury  having  been  called  to  that  fact  and 
to  the  fact  that  the  fire  department  was  main- 
tained for  the  benefit  of  the  city  and  was  not 
required  to  aid  in  subduing  fires  outside  the 
city,  it  cannot  be  held  that  the  error  was 
cured  by  a  subsequent  statement  that  "those 
driving  fire  wagons  in  answer  to  an  alarm  <^ 
fire  need  not  abide  by  the  regulations  of  the 
statute  in  regard  to  speed,  but  may  drive 
with  all  possible  dispatch  consistent  with 
safety  of  life  and  limb  of  the  firemen  and  of 
the  public  using  the  streets."  That  this 
statement  did  not  cure  the  error  is  obvious 
in  view  of  the  fact  that  the  jury  were  told 
specifically  that  the  rule  first  given  applied 
to  defendants  in  case  they  'Vere  not  respond- 
ing to  an  alarm  of  fire  in  said  city"  and  were 
nowhere  told  specifically  that  the  rule  last 
given  would  apply  to  defendants  in  case  they 
were  responding  to  an  alarm  of  fire  outside 
the  city.  The  jury  might  naturally  infer 
that  the  last  rule  applied  only  where  the  fire 
was  within  the  city. 

Plaintiff  questions  the  sufficiency  of  the 
evidence  to  establish  that  defendants  were  re- 
sponding to  an  alarm  of  fire.  Granzow  testi- 
fied that  he  was  proceeding  to  the  fire  pur- 
suant to  instructions  received  by  him  over 
the  telephone  from  the  operator  at  head- 
quarters. We  cannot  [365]  concur  in  plain- 
tiff's contention  to  the  effect  that  this  testi- 
mony was  not  admissible  without  the  pro- 
duction of  the  operator  or  the  official  record 
kept  of  such  calls.  Firemen  necessarily  act 
upon  such  orders  and  are  justified  in  doing 
so.  Plaintiff  made  no  attempt  to  show  that 
the  order  had  not  in  fact  been  given,  and  the 
testimony  of  Gransow  was  competent  to 
show  that  he  had  received  it  and  was  acting 
upon  it. 

For  the  error  in  the  instructions,  a  new 
trial  must  be  granted. 

Order  reversed. 


VOTE. 

Speed   or   Other   Highway   Restriction 
as  Applicable  to  Fire  Apparatus. 

The  present  note  deals  with  the  question 
whether  fire  apparatus  is  subject  to  general 
regulations  affecting  travel  on  highways.  It 
does  not  include  those  cases  wherein  it  ap- 
pears that  the  regulation  expressly  favors 
the  fire  apparatus.  For  a  discussion  of  the 
validity  of  a  statute  giving  particular  vehi- 
cles the  right  of  way  in  streets,  see  the  note 
to  Louisville  R.  Co.  v.  Louisville  Fire,  etc. 
Protective  Assoc.  Ann.  Cas.  1915A  89.  And 
for  a  discussion  of  the  care  required  of  the 
driver  of  a  fire  apparatus  to  avoid  a  collision, 
see  the  note  to.  Spellman  v.  Metropolitan  St. 
R.  Co.  Ann.  Cas.  1913E  230. 


As  is  stated  in  the  reported  case,  it  is 
generally  held  that  regulations  governing  the 
rate  of  speed  of  vehicles  on  public  streets  and 
highways  are  not  applicable  to  fire  apparatus 
on  its  way  to  a  fire.  Devine  v.  Chicago,  172 
111.  App.  246  {dietinguiahing  Morse  v. 
Sweenie,  15  111.  App.  486,  and  Illinois  Cent. 
R.  Co.  V.  Scheevers,  134  111.  App.  614) ; 
Kansas  City  v.  McDonald,  60  Kan.  481,  57 
Pac.  123,  45  L.R.A.  429 ;  Farley  v.  New  York, 
152  N.  Y.  222,  46  N.  E.  606,  67  Am.  St.  Rep. 
511;  Toledo  R.  etc.  Co.  v.  Ward,  25  Ohio  Cir. 
Ct.  Rep.  399.  Thus  in  Farley  v.  New  York, 
supra,  it  was  said:  "The  safety  of  property 
and  the  protection  of  life  may  and  often  do 
depend  upon  celerity  of  movement,  and  re- 
quire that  the  greatest  practicable  speed 
should  be  permitted  to  the  vehicles  of  the  fire 
department  in  going  to  fires.  Section  1932 
was  intended  to  regulate  the  speed  of  horses 
traveling  on  the  streets  and  using  them  for 
the  ordinary  purposes  of  travel,  and  from 
the  nature  of  the  exigency  cannot  apply  to 
the  speed  of  vehicles  of  the  fire  department  on 
their  way  to  fires." 

So  in  Kansas  City  v.  McDonald^  60  Kan. 
481,  57  Pac.  123,  45  L.R.A.  429,  the  court 
said:  *^We  do  not  think  that  the  ordinance 
was  intended  to  govern  the  actions  of  fire- 
men or  regulate  the  speed  of  fire  engines  or 
trucks.  Such  an  intention  is  nowhere  ex- 
pressed, and  if  it  had  been  the  ordinance 
would  have  been  unreasonable.  Cities  do  not 
provide  horses  of  high  mettle,  trained  to  pro- 
pel speedily  apparatus  for  the  extinguish- 
ment of  fires,  and  then  impede  them  in  their 
progress  by  a  requirement  that  they  shall  not 
be  driven  faster  than  an  ordinary  traveling 
gait.  Various  appliances  have  been  devised 
by  which  such  horses  are  harnessed  with  in- 
credible speed  that  no  time  may  be  lost  in 
reaching  the  fire  with  hose  and  other  aids  to 
prevent  the  destruction  of  property.  It  is  of 
first  importance  that  a  fire  be  reached  in  its 
incipiency,  and,  to  accomplish  this  purpose, 
the  utmost  haste  is  necessary.  A  compliance 
with  this  ordinance  by  the  firanen  and  the 
enforced  delay  required  by  its  terms  would 
convert  the  fire  department  into  a  purely 
ornamental  adjunct  to  the  city  government, 
proficient  cmly  on  parade." 

In  State  v.  Sheppard,  64  Minn.  287,  67  K. 
W.  62,  36  L.R.A.  306,  wherein  it  was  held 
that  an  ordinance  limiting  travel  to  a  speed 
of  six  miles  an  hour  was  not  reasonable  when 
applied  to  members  of  a  salvage  corps  re- 
sponding to  a  fire  alarm  and  that  such  mem- 
bers were  not  subject  to  the  ordinance,  the 
court  said:  ''Upon  its  face,  and  as  respects 
the  ordinary  traveler  or  driver  upon  the  pub- 
lic ways,  this  provision  is  reasonable  and  en- 
forceable. But  if  it  is  to  be  applied  and  en- 
forced with  strictness  and  literally,  without 
any  exceptions  of  any  kind,  it  is  unreason- 
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able,  and  cannot  be  upheld.  To  sustain  it  as 
within  the  authority  given  by  charter,  there 
must  be  some  implied  exceptions.  Take,  for 
illustration,  the  city  fire  department.  Under 
its  rules  the  fire  apparatus  must  he  driven 
to  the  scene  with  all  possible  dispatch  con- 
sistent with  safety.  Careful  and  capable 
drivers  of  fire  trucks  and  steamers  make  fre- 
quent and  rapid  runs  through  crowded  streets 
with  such  rare  skill  that  an  accident  is  almost 
unheard  of.  Can  they  be  accused  of  im- 
moderate driving — ^that  is,  excessive,  extrava- 
gant, unreasonable  driving — under  the  cir- 
cumstances, if  they  disregard  the  six-mi  le- 
an-hour provision,  and  proceed  more  rapidly, 
but  in  fact,  not  immoderately,  not  failing  to 
observe  ordinary  care,  and  not  in  a  manner 
calculated  to  endanger  the  safety  of  persons 
and  property  on  the  street?  We  think  not. 
Counsel  for  the  prosecution  have  cited  Morse 
v.  Sweenie,  15  111.  App.  486,  in  support  of 
their  contention  that  even  the  members  of 
the  fire  department  are  subject  to  prosecution 
if  they  violate  this  ordinance.  An  examina- 
tion of  that  case  will  show  its  inapplicability, 
for  it  was  there  contended,  and  the  trial 
court  charged,  that  the  defendant  fire  marshal 
had  the  right  of  way  when  he  was  responding 
to  a  fire  alarm,  and,  in  substance,  had  the 
power  to  run  people  down  with  his  own  team 
if  the  exigencies  of  the  situation  demanded. 
It  is  hardly  necessary  to  state  that  the  ap- 
pellate court  did  not  indorse  this  view  of  the 
law." 

But  the  language  used  by  the  eourt  in 
Carswell  ▼.  Wilmington,  2  Marv.  (Del.)  360, 
43  Atl.  169,  would  seem  to  indicate  that  fire 
apparatus  was  subject  to  a  speed  ordinance. 
In  that  case  it  was  said:  "If  Courtney  was 
racing  with  the  driver  of  the  PYiendship 
engine,  or  was  driving  at  an  immoderate  gait 
at  the  time  of  the  accident,  he  was  thereby 
violating  ordinances  of  the  city,  and  was 
guilty  of  negligence  per  se;  and  if  his  death 
resulted  from  such  racing  or  immoderate 
gait,  the  plaintiff  cannot  recover.  We  cannot 
charge  you,  as  requested  by  counsel  for  plain- 
tiff, that  the  driver  of  the  fire  engine  is 
governed  by  other  rules,  than  an  ordinary 
traveler  on  the  highway,  as  to  racing  or 
going  at  an  immoderate  gait.  Under  the  ordi- 
nance he  has  the  right  of  way,  but  in  other 
respects  he  is  subject  to  precisely  the  same 
rules  as  other  travelers,  that  is,  in  driving  on 
the  street  he  must  use  his  senses,  and  take 
reasonable  care  and  caution  to  avoid  danger, 
and  to  prevent  injury  to  himself  and  io 
others." 

It  has  been  held  that  fire  apparatus  while 
driving  to  a  fire  is  subject  to  the  rule  that 
where  two  vehicles  approach  a  street  crossing 
the  first  to  reach  the  crossing  has  the  right 
to  pass  first,  in  the  absence  of  a  custom  or  an 
express  regulation  giving  superior  rights  to 


tlic  fire  truck.    Knox  v.  North  Jersey  St.  R. 
Co.  70  N.  J.  L.  347,  1  Ann.  Cas.  164,  67  Atl. 
423.    The  facts  in  that  case  were  stated  by 
the  court  as  follows:     "The  accident  occurred 
at  the  intersection  of  Piano  and  State  streetfi. 
The  car  was  moving  along  State  street,  and 
reached  the  crossing  first.    As  it  approached 
Plane  street  it  was  slowed  down  almost  to  a 
stop,  and  then  proceeded  over  the  crossings 
at    a    slightly    increased    speed.    The  truck 
was     proceeding    along    Plane     street    and 
as     it    drew     near     to     the     crossing    was 
moving  about  four   or   five  miles   an   hour, 
the    horses    being    on    a    slow    trot.      The 
plaintiff,   when    he    saw    that   the    car    was 
proceeding  over  the  point  of  intersection  of 
the  two  streets,  endeavored  to  avoid  a  col- 
lision by  swinging  his  horses  to  the  right,  but 
on  account  of  the  length  of  the  truck  was 
unable  to  turn  sharply  enough  to  clear  the 
car,  and  struck  it  at  the  rear  platform.'*  The 
action  was  brought  by  the  driver  of  the  fire 
truck,  and  in  affirming  a  judgment  of  nonsuit 
the  court  said:     "The  rule  of  the  road,  with 
relation   to  vehicles    approaching    a    street 
crossing,  is  that  the  first  to  reach  the  cross- 
ing, traveling  at  a  reasonable  rate  of  speedy 
has  the  right  to  pass  over  first.    New  Jersey 
Electric  R.  Co.  v.  Miller,  69  N.  J.  L.  423; 
Earle  v.  Consolidated  Traction  Co.  64  N.  J. 
L.  673.     This  rule  is  a  part  of  the  common 
law  of  the  state  and  applies  to  vehicles  of 
every  character.     It  may   be  conceded  that 
the  importance  of  having  a  fire  engine  or 
truck  reach  its  destination  as    speedily    aa 
possible  makes  it  advisable  that   it  should 
be  given  superior  rights  in  the  public  streets, 
and  that  trolley  cars    and    other    vehiclea 
should  be  required  to  yield  it  the  right  of 
way  at  street  crossinga     Such  a  right  may 
be  granted  by  legislative  enactment,  and,  to 
some  extent  at  least,  by  municipal  regulation. 
It  may  also,  perhaps   (although  this  we  do 
not  decide),  grow  out  of  a  custom  existing 
in  the  particular  locality  where  it  is  sought 
to  be  exercised.     It  is  not  within  the  power 
of  the  courts  to  confer  it  by  judicial  decision." 
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Where  a  note  is  signed  with  the  name  of  a 
corporation,  followed  by  the  names  of  officers. 
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giving  their  official  title,  indicating  that  they 
are  signing  in  their  official  capacity,  the  cor- 
poration alone  is  bound. 

[See  note  at  end  of  this  case.] 

Same. 

A  note  of  a  corporation  was  signed  by  the 
corporation  per  secretary  and  treasurer,  and 
then  followed  the  signature  of  eight  persons, 
each  of  whose  signature  was  followed  by  the 
word  "director."  It  is  held  that,  as  the  name 
of  the  corporation  was  attested  by  the  secre- 
tary and  treasurer,  it  cannot  be  assumed  that 
thoee  who  signed  as  directors  did  so  for  the 
purpose  of  attesting  the  signature  of  the  cor- 
poration, and  it  must  be  assumed  that  they 
were  individually  liable  as  makers,  the  word 
director  being  mere  description. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Clay  county: 
Drives,  Judge. 

Action  by  Bank  of  Corning,  plaintiff, 
against  Joseph  Nimnich  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The   facts   are   stated   in   the  opinion.     Rb- 

VRRSED. 

J.  y.  Moore  for  appellant. 

C  T.  Bloodwcrth  for  appellees. 

[317]  McCiTLLOCH,  C.J. — Appellant  sued 
appellees  Joseph  Nimnich  and  E.  Hartwig  for 
an  amount  alleged  to  be  the  balance  due  on 
a  promissory  note  in  the  following  form : 

$5,000.00  Coming,  Ark.,  Sept.  27th,  1911. 
Six  months  after  date  for  value  received, 
we  promise  to  pay  to  the  order  of  the  Bank 
of  Coming,  Coming,  Ark.,  Five  Thousand 
Dollars. 

[318]   With  interest  at  ten   per   cent  per 
annum   from  date  until   paid.     The  makers 
and  endorsers  of  this  note  hereby  severally 
waive   presentment   and   payment,   notice   of 
non-payment,  protest,  and  consent  that  time 
of  payment  may  be  extended  without  notice 
thereof. 
Payable  at  Bank  of  Coming,  Coming,  Ark. 
Fanners  Union  Gin  &  W.  H.  Co., 
Per  Henry  Brown,  Sec.  &  Treaa. 
Henry  Brown,  Director. 
W.  T.  Griffith,  Director. 
Earnest  Hartwig.  Director. 
Porter  Larkins,  Director. 
G.  A.  Hoffman,  Director. 
J.  T.  Montgomery,  Director. 
H.  D.  Chappell,  Director. 
Joseph  Nimnich,  Director. 

Appellees,  Nimnich  and  Hartwig,  answered 
separately,  denying  that  they  had  executed 
the  note  individually  or  that  they  were  per- 
flonally  liable  thereon.  In  other  words,  the 
answer   of   appellees   raised   the   question   of 


whether  the  note  was  the  joint  and  several 
obligation  of  the  Farmers  Gin  &  Warehouse 
Company  and  the  individuals  who  signed  the 
note,  or  whether  it  was  the  sole  obligation 
of  the  corporation  itself.  Appellant  intro- 
duced testimony  showing  the  circumstances 
under  which  the  note  was  executed,  but  ap- 
pellees introduced  no  testimony  and  based 
their  defense  entirely  on  the  face  of  the  in- 
strument sued  on.  The  court  gave  a  peremp- 
tory instruction  in  favor  of  appellees  and  judg- 
ment was  accordingly  rendered  in  their  favor. 

(1)  There  is  much  conflict  in  the  authori- 
ties as  to  the  question  of  liability  on  written 
obligations  similar  to  the  one  now  in  suit, 
where  the  obligation  is  signed  by  officers  of 
a  corporation,  but  the  rule  is  established  by 
what  appears  to  us  to  be  the  weight  of  au- 
thority that  where  the  name  of  the  corpora- 
tion itself  is  signed  and  followed  by  the 
names  of  officers,  giving  their  official  title, 
indicating  that  they  are  signing  in  their 
official  capacity  for  the  purpose  of  attesting 
the  signature  of  the  corporation,  [319]  the 
instrument  constitutes  the  obligation  of  the 
corporation  alone.  English,  etc.  American 
Mortg.  etc.  Co.  ▼.  Globe  Loan,  etc.  Co.  70 
Neb.  435,  6  Ann.  Cas.  999,  97  N.  W.  612; 
Hitchcock  V.  Buchanan,  105  U.  8.  416,  26 
U.  S.  (L.  ed.)  1078;  Falk  v.  Moebs,  127  U.  8. 
597,  8  S.  Ct.  1319,  32  U.  S.  (L.  ed.)  266; 
Liebscher  v.  Kraus,  74  Wis.  387,  43  N.  W. 
166,  17  Am.  St.  Rep.  171,  5  L.R.A.  496; 
Castle  V.  Belfast  Foundry  Co.  72  Me.  167; 
Draper  v.  Massachusetts  Steam  Heating  Co. 

5  Allen  (Mass.)  338;  Reeve  v.  Glassboro 
First  Nat.  Bank,  54  N.  J.  L.  208,  23  Atl. 
853,  33  Am.  St.  Rep.  675,  16  L.RJ^.  143; 
Miller  v.  Roach,  150  Mass.  140,  22  N.  E.  634, 

6  L.R.A.  71;  Bean  v.  Pioneer  Min.  Co.  66 
Cal.  451,  6  Pac.  86,  56  Am.  Rep.  106. 

(2)  Instruments  of  that  kind  are  held  to 
be  the  promise  of  the  corporation  and  the 
signatures  of  the  officers  to  be  official  and  not 
individual.  The  authorities  are,  as  before 
stated,  not  harmonious  on  this  subject,  and 
appellant  cites  on  its  brief,  cases  which  hold 
to  the  contrary.  The  real  question  in  the' 
present  case  is  whether  or  not  the  established 
rule  is  applicable  to  the  instrument  involved 
in  this  controversy.  An  inspection  of  the 
instrument,  as  it  appears  in  the  records, 
shows  that  the  name  of  the  corporation  was 
attested  by  Henry  Brown,  the  secretary  and 
treasurer.  The  additional  signature  of  Henry 
Brown  follows  his  signature  as  secretary  and 
treasurer,  and  after  it  is  written  the  word 
"director/'  and  all  of  the  other  names  are 
followed  by  the  same  word.  We  do  not  think 
that  it  can  be  said  from  the  face  of  the  in- 
strument that  those  who  signed  as  directors 
did  so  for  the  purpose  of  officially  attesting 
the  signature  of  the  corporation,  which  had 
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already  been  attested  by  tbe  secretary  and 
treasurer.  Tbe  form  of  the  signatures  evi- 
dences an  intention  to  add  something  more 
than  a  mere  certification  of  the  corporate 
name,  and  tbe  addition  of  tbe  word  "director*' 
is  merely  descriptive  of  the  person  who 
signed.  Daniel  on  Negotiable  Instruments, 
Sec.  415.  There  was  no  attempt  to  plead  or 
establish  any  facts  or  circumstances  which 
would  warrant  a  reformation  of  the  instru- 
ment so  as  to  exclude  personal  liability  on 
the  part  of  the  directors,  as  was  done  in  the 
case  of  Lawrence  County  Bank  v.  Arndt,  69 
Ark.  406,  65  S.  W.  1052. 

[320]  It  follows,  therefore,  that  the  court 
erred  in  directing  a  verdict  in  favor  of  ap- 
pellees. The  judgment  of  the  circuit  oourt 
Is  reversed  and  the  cause  is  remanded  for  a 
new  trial. 


NOTE. 

Iiiabillty  of  Person  Siffnins  Negotiable 
Paper  a«  Offteer  of  Corporation. 

This  note  collates  the  recent  cases  on  the 
liability  of  a  person  signing  negotiable  paper 
as  an  officer  of  a  corporation,  the  earlier 
cases  being  reviewed  in  the  notes  to  English, 
etc.  American  Mortg.  etc.  Co.  v.  Globe  Loan, 
etc.  Co.  6  Ann.  Cas.  999,  and  Qreenberg  v. 
Whitcomb  Lumber  Co.  48  Am.  St.  Rep.  911. 

Where  a  negotiable  instrument  is  signed 
in  the  name  of  a  corporation  "by"  an  indi- 
vidual to  whose  name  is  appended  an  official 
designation,  the  obligation  is  plainly  that  of 
the  corporation  only.  International  Trust 
Co.  V.  Caroline,  78  Misc.  179,  137  N.  Y.  S. 
932.  And  see  the  reported  case.  The  same 
is  true  of  an  instrument  signed  in  the  cor- 
porate name  followed  by  that  of  an  individ- 
ual to  which  an  official  designation  is  added 
though  the  word  "by*'  or  "per"  is  not  used 
and  though  the  body  of  the  instrument  reads 
"we"  promise  to  pay,  etc.  Peabody  School 
Furniture  Co.  v.  Whitman,  6  Ala.  App.  182, 
60  So.  470;  New  England  Electric  Co.  v. 
Shook,  27  Colo.  App.  30,  146  Pac.  1002; 
Spiller-Beall  Co.  v.  Hirsch,  18  Ga.  App.  450, 
89  S.  £.  587;  Thompson  v.  Hasselman,  131 
111.  App.  257;  Derby  v.  Gustafson,  131  III. 
App.  281;  Northwestern  Coal  Co.  v.  Tyrrell, 
133  111.  App.  472.  Compare  Myers  v.  Ches- 
ley,  190  Mo.  App.  371,  177  S.  W.  326,  wherein 
a  signature  in  similar  form  was  held  to  pre- 
sent a  patent  obligation  admitting  parol  evi- 
dence as  to  the  intent  of  the  parties.  In 
New  England  Electric  Co.  v.  Shook,  supra, 
the  court  said:  "Immediately  following  the 
context  of  the  note  is  the  full  name  of  the 
corporation.  The  Akron  Gas  &  Electric  Com- 
pany,' directly  under  which  is  signed  the 
names  'R.  A.  Shook,  President,'  and  'H.  C. 


Black,  Secretary,'  with  the  corporate  seal  at- 
tached, opposite  their  names,  to  the  left.  A 
corporation,  as  such,  cannot  write  a  word  or 
do  any  other  physical  act.  When  business 
necessity  requires  its  name  to  be  subscribed 
on  paper,  it  can  only  be  placed  there  by  and 
through  its  officers  or  representatives.  It  is 
a  custom  of  universal  practice  in  the  present 
day  for  those  who  sign  the  name  of  a  corpo- 
ration to  any  business  or  other  document, 
with  the  intent  to  bind  the  corporation  only, 
to  append  to  the  corporate  signature  their 
own  names,  or  initials,  with  their  official 
titles,  intending  thereby  to  characterize  such 
signing  as  an  act  of  the  corporation  only. 
Such  is  the  common  understanding  through- 
out the  business  and  commercial  world,  and 
it  would  seem  reasonable  for  a  judicial  tribu- 
nal, when  called  upon  to  interpret  a  note  or 
other  written  document  so  signed,  to  recog- 
nize such  custom  and  give  it  full  force  and 
effect.  In  the  instant  case  we  have  no  hesi- 
tancy in  saying  that  the  note,  with  the  im- 
pression of  the  corporate  seal,  when  consid- 
ered as  a  whole,  is  free  from  ambiguity,  and 
shows  upon  its  face  that  it  is  the  note  of  the 
corporation  only;  and  that  neither  Shook 
nor  Black  had  any  intention,  in  subscribing 
their  names  thereto,  other  than  to  do  so  as 
officers  of  the  company,  with  tbe  sole  purpose 
of  binding  it  alone  to  the  payment  thereof. 
From  what  standard  of  reason  or  common 
sense  can  it  be  maintained  that  because  the 
word  *By,'  *Per,'  or  some  similar  term,  is  not 
written  before  the  names  of  Shook  and  Black, 
or  because  of  the  existence  of  the  phrase 
above  quoted,  the  plain  intention  of  the  sign- 
ers of  the  note,  as  appears  from  the  whole 
context  and  form  of  the  signatures,  should 
be  ignored  and  held  for  naught,  when  it  is 
manifest  that  the  obligation  was  solely  that 
of  the  company?  Nor  do  we  see  any  force  or 
reason  in  the  suggestion  that,  because  of  the 
absence  of  the  word  'By,'  etc.,  or  because  of 
the  existence  of  such  phrase  in  the  body  of 
the  note,  the  words  president  and  secretary, 
following  the  names  of  Shook  and  Black, 
should  be  held  as  descriptio  personaa  It  is 
the  common  custom,  and  so  understood,  at 
least  in  this  country,  that  if  a  person  intends 
to  execute  a  promissory  note  in  his  individ- 
ual capacity,  and  thereby  binds  himself  per- 
sonally, he  simply  signs  his  name,  and  that 
is  the  end  of  it.  We  venture  the  statement 
that  it  would  be  a  positive  cariosity,  in  this 
day  and  age,  to  find  a  promissory  note,  signed 
by  individuals,  as  individuals  only,  with  de- 
scriptive words,  such  as  appear  on  the  note 
before  us,  appended  to  the  signatures.  In 
the  early  practice  of  the  common  law  in  Eng- 
land there  was  a  general  custom  in  vogue 
for  individuals  signing  written  documents  to 
add  to  their  signatures  some  title,  or  abbre- 
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Tiation,  whidi  indicated  their  social  or  po- 
litical standing;  but  no  such  custom  appears 
to  have  ever  prevailed  in  this  country." 

Where  a  negotiable  instrument  is  signed 
in  the  name  of  a  corporation  and  thereunder 
is  the  name  of  an  individual  with  no  form  of 
official  designation  appended  thereto  the  in- 
dividual signer  is  personally  liable  though 
he  is  in  fact  an  officer  of  the  corporation. 
Belmont  Dairy  Go.  v.  Thrasher,  124  Md.  320, 
92  Atl.  766.  So  in  Exchange  Bank  v.  Schultz, 
167  la.  136,  149  N.  W.  99,  a  note  signed 
"Glendell  Dairy  Company  by  Henry  O.  Har- 
stad,  President.  J.  £.  Schults"  was  held  to 
impose  a  persona]  liability  on  Schultz  though 
he  was  secretary  of  th^  corporation. 

Where  a  promissory  note  in  no  manner  dis- 
closing that  it  is  a  corporate  obligation  is 
signed  by  an  individual,  he  is  personally  lia- 
ble though  he  appends  to  his  signature  the 
name  of  a  corporate  office.  Decowski  v. 
Grabarski,  181  111.  App.  279;  Rudolph  Wur- 
litzer  Co.  v.  Rossmann  (Mo.)  190  S.  W.  636. 
In  Saul  V.  Southern  Seating,  etc.  Co.  6  Ga. 
App.  843,  65  S.  E.  1065,  the  court  while  fol- 
lowing the  foregoing  rule  criticised  it  severe- 
ly*  saying:  ''Since  the  notes  are  under  seal, 
and  since  they  do  not  on  their  faces  disclose 
any  principal  for  whom  the  signers  could  be 
construed  to  be  acting  as  agents,  they  are 
to  be  taken  as  the  individual  act  and  deed 
of  Saul  and  Wolfe,  and  the  words  'pres.' 
and  *8ecy.*  following  their  respective  names 
will  be  looked  upon  as  mere  descriptio  per- ' 
sonae.  May  we  say,  in  passing,  that  the 
principle  of  construing  as  mere  descriptio 
personae  such  words  as  'agent,'  'administra- 
tor,* 'president,'  'secretary,*  /trustee,*  'direc- 
tor,* 'manager,'  etc.,  when  appended  to  sig- 
natures to  instruments  not  plainly  disclosing 
another  as  principal,  and  of  refusing  to  hear 
parol  as  to  the  true  capacity  in  which  thu 
signers  acted,  is  a  rule  which  long  since  has 
outlived  the  reason  back  of  it?  There  was 
a  day  when  but  few  men  were  able  to  iden- 
tify themselves  as  the  makers  of  contracts 
by  the  handwriting  of  the  signatures — a  day 
also  when  surnames,  in  the  manner  to  which 
we  are  now  accustomed,  were  a  rarity,  and' 
John,  the  smith  (from  whom  the  many 
Smiths  have  since  descended),  was  spoken  of 
in  the  community  and  was  described  in  con- 
tracts as  'John  the  Smith,*  or  as  'John  Smith,' 
to  distinguish  him  from  John  who  ran  the 
mill  ( ancestor  of  the  Miller  family ) ,  and  was 
described  in  his  contracts  as  'John  the  Mil- 
ler,' or  John  Miller,  or  from  John  who  lived 
in  the  Glen,  and  was  described  as  'John  Glen.* 
In  those  days,  when  one  of  the  Johns  added 
the  words,  'agent,'  'administrator,*  'overseer,' 
'trustee,'  'rector,'  or  some  Bimilar  designa- 
tion, after  his  name  in  a  contract,  there  was 
a  reason  for  the  inference  that  he  himself 
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was  personally  contracting,  and  that  tho 
words  appended  were  intended  to  describe 
him  and  to  identify  him — ^just  as  much  so  as 
there  was  for  inferring  that  John  who  signed 
his  name  'John  Williamson'  intended  to  bind 
himself,  and  not  his  father  William,  whose 
name  he  also  used  in  the  signature  as  de- 
scriptio personae.  But  that  day  has  passed. 
The  reason  has  expired,  but  the  rule  persists 
through  juridic  pertinacity.  If  we  had  the 
power,  we  would  hasten  the  day  when  the 
courts  would  relinquish  this  senseless  adher- 
ence to  precedents  which  have  lost  their 
point,  but  we  have  no  authority  in  that  di- 
rection. Under  the  constitutional  organiza- 
tion of  this  court,  our  task  is  to  find  the  old 
precedents  and  to  follow  them;  we  are  to 
blaze  no  new  trail,  so  long  as  there  is  an  old 
one."  In  Ocilla  Southern  R.  Co,  v.  Morton, 
13  Ga.  App.  504,  79  S.  E.  480,  it  was  held 
that  the  rule  just  stated  is  prima  facie  only 
and  does  not  apply  where  it  is  shown  that  a 
corporate  obligation  was  intended. 

Indorsements  of  a  corporate  note  have  been 
held  to  impose  a  personal  liability  though  to 
the  signatures  of  the  indorsers  were  attached 
the  abbreviations  "Treas.''  and  "V.  P."  re- 
spectively. Morris  v.  Reed,  14  Ga.  App.  729, 
82  S.  E.  314.  But  an  indorsement  by  the 
vice-president  of  a  corporation  "As  Ag't"  for 
the  corporation  has  been  held  to  create  no 
personal  liability.  LaNormandie  Hotel  Co.  v. 
Security  Trust  Co.  38  App.  Cas.  (D.  C.)  187. 
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243  U.  S.  46;  87  S.  Ct.  377. 


Attorney*  — -  DiabarmeAt  —  Ground  — 
Loss  of  Character. 

The  loss  by  a  member  of  the  Bar  of  the 
Supreme  Court  of  the  United  States  of  his 
fair  private  and  professional  character  by 
wrongful  personal  and  professional  conduct, 
no  mi^tter  where  committed,  furnishes  ade- 
quate reason  for  taking  away  his  right  to 
continue  to  be  a  member  of  such  Bar  in  good 
standing. 

Effect   of    Pisbarment   —   Standing    in 
Other   Courts. 

The  want  of  fair  private  and  professional 
character  in  a  member  of  the  Bar  of  the 
Supreme  Court  of  the  United  States,  inher- 
ently arising  as  the  result  of  the  act  of  the 
highest  court  of  a  state,  disbarring  him  from 
practicing  in  the  courts  of  that  state,  for 
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personal  and  professional  misconduct  amount- 
ing to  moral  wrong,  should  be  recognized  by 
the  Federal  Supreme  Court  on  motion  tJ> 
disbar  unless,  from  an  intrinsic  consideration 
of  the  record  of  the  state  court,  it  appears 
(1)  that  the  state  procedure,  from  want  of 
notice  or  opportunity  to  be  heard,  was  want- 
ing in  due  process,  or  (2)  that  there  was 
such  an  infirmity  of  proof  as  to  give  rise  to 
a  clear  conviction  that  the  conclusion  as  to 
the  want  of  fair  private  and  professional 
character  should  not  be  accepted  as  final,  or 
(3)  that  some  other  grave  reason  exists,  im- 
pelling the  conviction  that  to  allow  the  natu- 
ral consequences  of  the  judgment  to  have 
their  effect  would  conflict  with  the  duty  not 
to  disbar  unless  constrained  to  do  so  by  prin- 
ciples of  right  and  justice. 

[See  note  at  end  of  this  case.] 

Same. 

An  .opportunity  should  be  afforded  to  a 
member  of  the  Bar  of  the  Supreme  Court  of 
the  United  States,  where  his  disbarment  is 
sought  on  the  ground  of  a  previous  disbar- 
ment by  a  state  court,  to  file  the  record  of 
the  state  court,  and  by  printed  brief,  consid- 
ering the  record  intrinsically,  to  point  out 
any  ground  within  the  limitations  prescribed 
by  the  Federal  Supreme  Court  which  should 
prevent  that  court  from  giving  effect  to  the 
finding  of  the  state  court  establishing  the 
want  of  fair  private  and  professional  char- 
acter. 

[See  note  at  end  of  this  case.] 

Petition  to  disbar  member  of  Bar  of  Su- 
preme Court  of  United  States  on  ground  of 
his  previous  disbarment  by  state  court  for 
personal  and  professional  misconduct.  The 
facts  are  stated  in  the  opinion.  Leave  grant- 
ed to  respondent  to  file  record  of  state  court, 
accompanied  by  printed  brief. 

Solicitor  General  Davis  for   petitioners. 
Thomiu  A.  E,  Weadock  and  Harrison  Oeer 
for  respondent. 

[47]  White,  C.  J.— George  W.  Radford 
was  admitted  to  practice  in  the  Supreme 
Court  of  the  State  of  Michigan  on  the 
fifteenth  day  of  June,  1876.  About  ten  years 
thereafter,  on  March  18,  1886,  upon  the 
representation  that  he  had  been  for  the  three 
years  preceding  a  member  of  the  Bar  of  the 
highest  court  of  the  State  of  Michigan  and 
upon  the  further  assurance,  both  conformably 
with  Rule  2  of  this  court,  that  his  private 
and  professional  character  appeared  to  be 
fair,  he  was  permitted  to  become  a  member 
of  the  Bar  of  this  court. 

Represented  by  the  Solicitor  General  of  the 
United  States,  the  petitioners  as  a  committee 
of  the  Association  of  the  Bar  of  the  City  of 
(Detroit,  specially  appointed  for  that  purpose, 
seek  to  procure  an  order  striking  Radford 
from  the  roll  of  the  members  of  the  Bar  of 
this  court  on   the  ground    of    his    personal 


unworthiness  to  continue  aa  a  member  of 
such  Bar.  And  in  coming  to  consider  their 
request,  we  understand  their  sense  of  pain  at 
being  called  on  to  discharge  the  duty  which 
they  unselfishly  perform.  The  original  peti- 
tion filed  for  that  purpose  alleged  that  in 
a  suit  brought  in  a  designated  court  of  origi- 
nal jurisdiction  in  Michigan  for  the  purpose 
of  disbarring  Radford  for  professional  mis- 
conduct  amounting  to  moral  wrong,  he  had, 
after  notice  and  full  hearing,  been  found  to 
have  committed  the  wrongful  acts  complained 
of  and  had  been  disbarred  and  that  such  judg- 
ment had  been  approved  by  [48]  the  Su- 
preme Court  of  Michigan  in  a  proceeding  by 
certiorari  taken  to  consider  the  same.  An- 
nexed to  the  petition  was  a  copy  of  the  opin- 
ion and  order  of  disbarment  entered  by  the 
court  of  original  jurisdiction,  as  well  as  a 
copy  of  the  opinion  and  order  of  the  Supreme 
Court  of  the  State  in  the  certiorari  proceed- 
ing, the  same  being  reported  in  168  Mich. 
474,  134  N.  W.  472. 

It  was  alleged  in  the  petition  that  not- 
withstanding the  fact  that  Radford  had  by 
the  final  action  of  the  Supreme  Court  of  the 
State  of  Michigan  been  stricken  from  the 
rolls  of  the  courts  in  that  State  for  the  rea- 
sons previously  stated,  he  had  continued  in 
the  City  of  Detroit  to  hold  himself  out  as  a 
practicing  lawyer  entitled  to  respect  and 
confidence  as  such  because  of  the  fact  that  he 
continued  to  be  a  member  of  the  Bar  of  this 
court,  unaffected  by  the  order  of  disbarment 
by  the  courts  of  the  State.  After  reciting 
the  unseemly  condition  produced  by  these 
circumstances  and  the  disrespect  for  the 
state  courts  which  was  naturally  implied,  the 
prayer  was  for  a  rule  to  show  cause  and  for 
the  awarding,  on  the  return  to  such  rule,  of 
the  order  of  disbarment  which  was  sought. 

An  answer  was  made  to  the  rule  to  show 
cause  and  a  brief  filed  in  support  of  the 
same,  as  to  which  we  think  it  suffices  to  say 
for  our  present  purposes  that  both  the  an- 
swer and  the  brief  take  a  much  wider  range 
than  is  permissible  and  rely  upon  much  that 
is  here  irrelevant,  not  to  say  in  some  respects 
improper  to  be  considered,  as  the  prayer  for 
the  enforcement  of  the  judgment  of  the  court 
of  last  resort  of  Michigan  is  not  to  be  con- 
verted into  a  trial  of  the  courts  of  that  State 
or  of  the  members  of  the  Detroit  Bar  Associa- 
tion on  behalf  of  which  the  petition  was 
filed. 

Beyond  all  question,  when  admission  to  the 
Bar  of  this  court  is  secured,  that  right  may 
not  be  taken  away  except  by  the  action  of  this 
court.  While  this  is  true,  it  is  also  true  that 
the  character  and  scope  of  the  investigation  to 
[49]  be  made  on  a  prayer  for  disbarment,  be- 
fore sanction  is  given  to  it,  must  depend  upon 
the  character  of  the  acts  of  misconduct  and 
wrong  relied  upon,  of  the  place  of  their  com- 
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miflsion  and  the  nature  of  the  proof  relied 
upon  to  establish  their  existence. 

While,  moreover,  it  is  true  that  the  two 
oonditiona,    membership    of  the  Bar  of  the 
court  of  last  resort  of    a    State    and    fair 
private  and  professional  character,  are  pre- 
requisites  to  admission  here,  there  is  a  wide 
difference  in  the  nature  and  effect  of  the  two 
requirements.    This  follows,  because  the  first, 
although    a   prerequisite   to  admission  here, 
is  ephemeral  in  its  operation  since  its  effect 
is   exhausted  upon  admission    of    this    Bar 
which  it  has  served  to  secure^ — a  result  which 
becomes  manifest  by  the  consideration  that 
although  the  membership  of  the  Bar  of  the 
court  of  last  resort  of  a  State  after  admis- 
sion here  might  be  lost  by  change  of  domicil 
frooa  one  State  to  another,  if  so  provided  by 
the  state  law  or  rule  of  court,  or  by  any  other 
cause  not  involving  unworthiness,  such  loss 
would  be  wholly  negligible  upon  the  right  to 
continue  to  be  a  member  of  the  Bar  of  this 
court.    The  second  exaction,  on  the  contrary, 
is  not  ephemeral  and  its  influence  is  not  ex- 
hausted when  the  admission  based  upon  it  is 
secured  since  the  continued  possession  of  a 
fair  private  and  professional  character  is  es- 
sential to  the  right  to  be  a  member  of  this 
Bar.     It  follows,  therefore,  that    the    per- 
sonalty of  the  member  and  these  inherent  and 
prerequisite  qualifications  for  membership  of 
this   Bar  are   indivisible,  that  is,   insepara- 
ble.    They  must,  if   they    exist,    follow   the 
personality  of  one  who  is  a  member  of  the 
Bar  and  hence  their  loss  by  wrongful  person- 
al and  professional  conduct,  wherever  com- 
mitted, operates  everywhere  and  must  in  the 
nature  of  things  furnish  adequate  reason  in 
every  jurisdiction  for  taking  away  the  rig^t 
to  continue  to  be  a  member  of  the  Bar  in 
good  standing. 

In  the  light  of  these  conclusions,  the 
question  is:  What,  [50]  consistently 
with  the  duty  which  rests  upon  us,  is 
exacted  in  dealing  with  the  situation  now 
presented  T 

In  coming  to  solve  that  question  three 
things  are  patent:  (a)  That  we  have  no 
authority  to  re-examine  or  reverse  as  a  re- 
viewing court  the  action  of  the  Supreme 
Court  of  Michigan  in  disbarring  a  member 
of  the  Bar  of  the  courts  of  that  State  for 
personal  and  professional  misconduct;  (b) 
that  the  order  of  disbarment  is  not  binding 
upon  us  as  the  thing  adjudged  in  a  technical 
sense;  and  (c)  that,  albeit  this  is  the  case, 
yet  as  we  have  previously  shown,  the  neces- 
sary eflFect  of  the  action  of  the  Supreme  CJourt 
of  Michigan  as  long  as  it  stands  unreversed, 
unless  for  some  reason  it  is  found  that  it 
ought  not  to  be  accepted  or  g^ven  effect  to, 
has  been  to  absolutely  destroy  the  condition 
of  fair  private  and  professional  character, 
without  the  possession  of  which  there  could 
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be  no  possible  right  to  continue  to  be  a  mem- 
ber of  this  Bar. 

Meeting  this  situation,  we  are  of  opinion 
that  on  the  case  presented  our  duty  is  not 
to  review  the  action  of  the  state  court  of 
last  resort — a  power  which  we  do  not  possess, 
— ^not  wholly  to  abdicate  our  own  functions 
by  treating  its  judgment  as  the  thing  ad- 
judged excluding  all  inquiry  on  our  part, 
and  yet  not,  in  considering  the  right  of  one 
to  continue  to  be  a  member  of  the  Bar  of 
this  court,  to  shut  our  eyes  to  the  status,  as 
it  were,  of  unworthiness  to  be  such  a  member 
which  the  judgment  must  be  treated  as  hav- 
ing established,  unless  for  some  reason  we 
deem  that  consequence  should  not  now  be  ac- 
cepted. In  other  words,  in  passing  upon  the 
question  of  the  right  to  continue  to  be  a 
member  of  the  Bar  of  this  court,  we  think 
we  should  recognize  the  absence  of  fair 
private  and  professional  character  inherently 
arising  as  the  result  of  the  action  of  the  Su- 
preme Court  of  Michigan  so  far  as  we  are  at 
liberty  to  do  so  consistently  with  the  duty 
resting  upon  us  to  determine  for  ourselves 
the  right  to  continue  to  be  a  member  of  this 
Bar.  That  is  to  say,  we  are  of  opinion 
[51]  that  we  should  recognize  the  condition 
created  by  the  judgment  of  the  state  court 
unless,  from  an  intrinsic  consideration  of  the 
state  record,  one  or  all  of  the  following  con- 
ditions should  appear:  1.  That  the  state 
procedure  from  want  of  notice  or  oppor- 
tunity to  be  heard  was  wanting  in  due  proc- 
ess; 2,  that  there  was  such  an  infirmity  of 
proof  as  to  facts  found  to  have  established 
the  want  of  fair  private  and  professional 
character  as  to  give  rise  to  a  clear  conviction 
on  our  part  that  we  could  not  consistently 
with  our  duty  accept  as  final  the  conclusion 
on  that  subject;  or  3,  that  some  other  grave 
reason  existed  which  should  convince  us  to 
allow  the  natural  consequences  of  the  judg- 
ment to  have  their  effect  would  confiict  with 
the  duty  which  rests  upon  us  not  to  disbar 
except  upon  the  conviction  that,  under  the 
principles  of  right  and  justice,  we  were  con- 
strained so  to  do. 

In  concluding  that  our  duty  is  to  give 
effect  to  the  finding  of  the  state  court  estab- 
lishing the  want  of  fair  private  and  pro- 
fessional character  subject  to  the  limitations 
stated,  we  confine  ourselves  to  the  case  be- 
fore us  and  therefore  do  not  in  the  slightest 
degree  call  in  question  the  ruling  in  Ex  p. 
Tillinghast,  4  Pet.  108,  7  U.  S.  (L.  ed.)  798, 
that  a  mere  punishment  for  contempt  by  an 
inferior  federal  court  was  not  a  sufficient 
ground  for  preventing  admission  to  the  Bar 
of  this  court,  there  being  nothing  to  indicate 
that  the  action  of  the  inferior  court  was 
based  upon  the  doing  of  acts  which  inherent- 
ly and  necessarily  deprived  the  applicant  of 
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the  fair  private  and  professional  character 
essential  to  admission. 

Thus  defining  what  is  open  to  our  con- 
sideration, we  think  we  ought  not  to  fore- 
close the  subject  on  the  answer  made  to  the 
rule  to  show  cause  in  the  proceeding  which 
is  now  before  us,  but  that  an  opportunity 
should  be  afforded  the  respondent,  confining 
himself  to  the  propositions  stated,  if  he  is 
so  advised,  to  file  the  record  or  records  of 
the  state  court  within  thirty  days  from  this 
date  with  [52]  permission  by  printed  brief, 
considering  the  record  intrinsically,  to  point 
out  any  ground  within  the  limitations  stated 
which  should  prevent  us  from  giving  effect 
to  the  conclusions  established  by  the  action 
of  the  Supreme  Court  of  Michigan  which  is 
now  before  us,  as  we  have  seen,  as  part  of  the 
petition  we  are  now  considering. 

It  is  so  ordered. 


NOTE. 

Disliannent  in  Oba  Court  as  Alfeetins 
Stains  of  Attorney  in  Another 
Court. 

As  between  Courts  of  Same  State,  572. 
As  between  Courts  of  Different  States,  672. 
As  between  State  and  Federal  Courts,  673. 
As  between  Federal  Courts,  573. 
Rule  in  England,  673. 

As   between   Courts   of  Same  State. 

The  decisions  passing  on  the  operation  and 
effect  in  one  state  court  of  disbarment  in 
another  court  of  the  same  state  are  not  uni- 
form. Some  of  the  authorities  are  to  the 
effect  that  where  an  attorney  is  disbarred  in 
one  court  it  will  operate  to  disbar  him  from 
all  other  courts  of  the  state.  State  v.  Mosher, 
128  la.  82,  6  Ann.  Cas.  984,  103  N.  W.  105; 
Wilson  V.  Popham,  91  Ky.  327,  15  S.  W. 
859,  12  Ky  L.  Rep.  904;  Matter  of  Peterson, 
3  Paige  (N.  Y.)  610;  Danforth  v.  Egan,  23 
S.  D.  43,  20  Ann.  Cas.  418,  119  N.  W.  3021, 
139  Am.  St.  Rep.  1030;  Brooks  v.  Fleming, 
6  Baxt.  (Tenn.)  331;  In  re  Evans,  22  Utah 
388,  62  Pac.  913,  83  Am.  St.  Rep.  794,  63 
L.R.A.  962. 

Thus  in  Matter  of  Peterson,  supra,  the 
chancellor  in  disbarring  a  solicitor  said: 
"The  party  who  has  been  guilty  of  this 
forgery  and  deceit  must  therefore  be  removed 
from  his  olBSce  as  a  solicitor  of  this  court;  the 
legal  effect  of  which  removal  will  be  to  de- 
prive of  the  power  to  practice  as  a  solicitor, 
attorney  or  counsel,  in  any  other  court." 

In  Wilson  v.  Popham,  91  Ky.  327,  16  8. 
W.  869,  12  Ky.  L.  Rep.  904,  it  was  said:  "It 
is  urged  that  the  statute,  by  providing  that 
the  court  may  suspend  the  attorney  from 
practice  'in  any  court'  means  a  single  court 


of  the  state;  that  otherwise  it  would  have 
said  'all  courts.'  The  latter,  however,  is 
what  it  means,  and  is  what  it  substantially 
says  in  our  opinion.  If  this  were  not  the  in- 
tention and  its  proper  construction,  it  would 
avail  but  little.  The  duty  of  enforcing  this 
statute  is  a  delicate  one;  so  much  so  that  it 
is  perhaps  not  done  in  some  proper  cases; 
and  while  it  should  be  discreetly  exercised, 
because  it  involves  the  professional  existence 
of  the  attorney,  yet,  as  has  been  said,  not 
only  individual  interest,  but  that  of  the  pub- 
lic, demand  a  fearless  exercise  of  the  power 
whenever  a  proper  case  is  presented." 

However,  in  Delaware,  where  an  attorney's 
status  in  a  court  of  law  is  independent  of 
his  position  as  a  solicitor  in  chancery,  it  has 
been  held  that  the  disbarment  of  a  solicitor 
from  the  court  of  chancery  does  not  preclude 
him  from  practicing  in  the  courts  of  law.  In 
re  Hoffecker,  60  Atl.  981. 

In  Illinois  where  the  power  to  disbar  is 
regulated  by  statute,  it  has  been  held  that 
the  fair  and  reasonable  intent  of  the  stat- 
ute as  indicated  by  its  words,  is  that  the 
power  to  suspend  an  attorney  from  practice  is 
limited  to  the  particular  court  in  which  the 
judge  is  presiding  at  the  time  he  makes  the 
order,  and  does  not  extend  to  other  courts. 
Winkelman  v.  People,  60  111.  449;  Moutray 
V.  People,  162  111.  194,  44  N.  £.  496. 

As  between  Courts  of  Different  States. 

The  courts  of  one  state  will  ordinarily  re- 
fuse to  admit  to  practice  an  attorney  who 
has  been  disbarred  in  a  court  of  another 
state.  In  re  Lowenthal's,  61  Cal.  122;  In  re 
Crum,  72  Minn.  401,  76  N.  W.  386,  79  N.  W. 
967.  See  also  In  re  Baum,  10  Mont.  223,  25 
Pac.  99. 

Thus  in  the  case  of  In  re  LowenthaPs, 
supra,  wherein  it  appeared  that  an  attorney 
was  disbarred  in  the  state  of  New  York,  and 
was  thereafter  admitted  to  practice  in  Cali- 
fornia on  production  of  his  license  to  prac- 
tice in  New  York,  the  fact  of  his  disbarment 
in  the  latter  state  not  being  disclosed,  the 
court  in  setting  aai^e  the  order  admitting 
him  to  practice  in  the  courts  of  Cali- 
fornia said:  "Section  279  of  the  Code 
of  Civil  Procedure  provides  that  any  per- 
son 'who  has  been  admitted  to  practice 
law  in  the  highest  court  of  a  sister  state,* 
may  be  admitted  to  practice  here  *upon 
production  of  his  license,'  etc.  If  upon 
the  production  of  such  license  it  should  be 
made  to  appear  that  the  license  had  been  re- 
voked and  the  applicant  disbarred,  the  fact 
would  be  evidence,  not  only  that  the  applicant 
was  not  of  good  moral  character,  but  also 
evidence  that  the  judgment  admitting  him 
had  been  reversed  and  annulled.  The  section 
of  the  code  means,  not  only  that  the  applicant 
shall  present  a  'license'  showing  that  he  had 
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«t  a  Mrtain  time  been  admitted  to  another 
■tate^  but  requires  that  this  court  shall  be 
satisfied  that  he  has  continued  to  be  a  member 
of  the  bar  of  such  state,  in  good  standing,  up 
to  the  time  of  his  application.  Such  has  been 
the  constructicm  given  the  section;  and  where 
an  applicant  concealed  the  fact  that  he  had 
been  disbarred  in  the  state  from  whence  he 
came,  the  order  of  this  court  admitting  him 
was  set  aside.  .  .  .  Unless,  therefore,  the 
order  of  admission  by  which  defendant  ac- 
quired the  right  to  practice  in  New  York  was 
in  full  force  and  effect  when  he  was  admitted 
here,  we  will  be  justified  by  principle  and 
precedent  in  setting  aside  the  order  of  ad- 
mission." 

As  between  State  and  Federal  Courts, 

• 

Disbarment  by  the  supreme  court  of  a 
state  does  not  necessarily  affect  the  status  of 
an  attorney  before  a  federal  court.  Bradley 
V.  Fisher,  13  Wall.  336,  20  U.  8.  (L.  ed.) 
646;  In  re  Thatcher,  190  Fed.  909,  affirmed 
212  Fed.  801,  129  C.  C.  A.  255.  And  see  the 
reported  case.  Thus  it  was  said  in  the  case 
of  In  re  Thatcher,  supra:  "Disbarment  in 
one  court  will  not  affect  the  right  to  appear 
before  an  independent  tribunal.  Bradley  v. 
Fisher,  supra;  Ex  parte  Tillinghast,  4  Pet. 
108,  7  U.  S.  (L.  ed.)  798.  These  author- 
ities control  us,  and  no  authority  from 
any  state  jurisdiction  which  depends  upon 
constitutional  or  legislative  provisions  is  of 
value.  Early  in  the. matter  the  court  took 
the  position,  following  Ex  parte  Tillinghast, 
supra,  and  Bradley  v.  Fisher,  supra,  that  a 
formal  showing  in  this  court  of  respondent's 
disbarment  in  the  state  supreme  court  would 
not  ipso  facto  remove  him  from  our  rolls,  but 
that  this  court  reserved  the  right  to  determine 
for  itself  whether  the  facts  found  against  him 
by  that  court,  although  it  was  with  compe- 
tent jurisdiction  and  acted  in  a  formal 
inquiry,  constituted  'malpractice  or  other  suf- 
ficient cause'  requiring  that  the  court's  confi- 
dence in  him,  as  one  of  its  officers,  should  be 
removed,  and  the  committee  was  directed  to 
present  certain  charges  against  him  on  the 
findings  of  fact  in  the  supreme  court  of 
Ohio,  that  a  proper  inquiry  might  be  had  con- 
cerning the  application  of  the  court's  rules  to 
Buch  facts.  .  .  .  We  can  conceive  of  no 
function  served  by  respondent's  demurrer 
than  to  question  whether  an  adjudication  of 
the  respondent's  guilt  of  certain  lines  of 
conduct,  by  a  court  whose  jurisdiction  to  try 
such  a  case  is  not  open  to  question,  may  be 
accepted,  not  as  conclusive,  but  as  establish- 
ing prima  facie,  that  respondent  did  in  fact 
commit  the  acts  imputed  to  him  for  mal- 
practice by  the  state  court  in  its  judgment 
upon  its  findings  of  fact.  On  the  hearing  this 
eourt  took  that  view  of  the  record    of    the 
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state  eourt,  and  permitted  the  committee  to 
rest  its  case  on  the  first  charge  upon  the 
facta,  after  the  introduction  of  a  certified 
record  of  the  supreme  court's  findings." 

But  see  U.  S.  v.  Green,  85  Fed.  857,  where- 
in the  court  said  that  it  ought  to  follow  as  a 
matter  of  course  that  the  disbarment  of  an 
attorney  in  the  highest  court  of  a  state  should 
operate  to  disbar  him  from  practice  in  the 
federal  courts  of  that  state. 

Suspension  of  an  attorney  by  a  court  of 
commissioners  of  Alabama  claims  authorized 
by  the  act  of  Congress  creating  it  to  make  its 
own  rules  as  to  the  admission  and  disbar- 
ment of  attorneys,  has  been  held  not  to  af- 
fect bis  status  before  any  other  court.  Man- 
ning V.  French,  149  Mass.  391,  21  N.  £.  945, 
4  L.R.A.  839. 

Am  between  Federal  Courts, 

It  has  been  held  that  the  mere  fact  of  an 
attorney  having  been  disbarred  for  contempt 
by  the  United  States  district  court  was  not 
a  sufficient  ground  for  preventing  his  admis- 
sion to  the  bar  of  the  United  States  Supreme 
Court,  there  being  nothing  to  indicate  that 
the  action  of  the  inferior  court  was  based  on 
acts  which  inherently  deprived  the  applicant 
of  his  fair  private  and  professional  char- 
acter essential  to  admission.  Ex  p.  Tilling- 
hast, 4  Pet.  108,  7  U.  S.  (L.  ed.)  798. 

So  where  an  attorney  was  indefinitely  sus- 
pended from  practice  in  the  circuit  court  of 
appeals,  in  discharging  a  petition  of  the  bar 
association  for  his  disbarment  in  the  federal 
court  for  another  district,  the  court  said,  in 
the  case  of  In  re  Watt,  149  Fed.  1009:  "I 
heartily  approve  of  the  action  of  the  court 
of  appeals  of  the  second  circuit  in  suspend- 
ing indefinitely  the  respondents  from  prac- 
tice before  that  court.  The  brief  which  they 
filed  was  scandalous  and  insulting,  and  rich- 
ly deserved  the  punishment  that  was  infiict- 
ed;  but  I  have  serious  doubts  whether  the 
circuit  court  for  the  eastern  district  of 
Pennsylvania,  to  which  they  have  been  ad- 
mitted to  practice,  ought  to  punish  them 
again  for  this  single  fault,  aggravated  though 
it  was.  It  is  quite  clear  that,  while  this 
example  of  their  professional  delinquency 
was  aggravated,  it  falls  short  of  criminal 
conduct,  and  I  think,  therefore,  that  I  should 
resolve  the  doubt  in  their  favor  concerning 
the  propriety  of  striking  their  names  from 
the  roll  of  attorneys  of  this  court,  and  should 
merely  leave  them  to  feel  the  well-deserved 
punishment  that  was  inflicted  upon  them 
by  the  court  of  appeals  for  the  second 
circuit." 

Bul4  in  England* 

In  England,  the  rule  that  disbarment  in 
one  eourt  excludes  an  attorney  from  practic- 
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ing  in  any  other  court  in  the  kingdom  is 
established  bj  statute  (23  &  24  Vict.  1860). 
In  re  Whytehead,  4  M.  &  G.  768,  43  E.  C.  L. 
396 ;  Matter  of  Collins,  18  C.  B.  272,  86  E.  C. 
L.  272;  In  re  Smith,  4  Moo.  319,  16  E.  C. 
L.  374,  1  Brod.  &  B.  622,  6  E.  C.  L.  172; 
Ex  p.  Yates,  9  Bing.  455,  23  E.  C.  L.  331. 
See  also  Ex  p.  Hague,  3  Brod.  &  B.  267.  Thus 
it  was  held  in  the  ease  of  In  re  Whytehead, 
supra,  that  where  a  solicitor  was  struck  from 
the  rolls  of  the  Court  of  Queen's  Bench  it 
operated  to  disbar  him  from  practicing  in 
the  common  pleas. 

On  the  reinstatement  of  a  disbarred  at- 
torney by  the  court  which  disbarred  him  he 
will  be  reinstated  in*  the  other  courts.  Ex 
p.  Yates,  9  Bing.  465,  23  E.  C.  L.  331. 

However,  it  has  been  held  that  where  a  so- 
licitor was  struck  from  the  roll  of  the  supreme 
court  of  a  colony  the  Court  of  Queen's  Bench 
would  deny  an  application  to  disbar  him  from 
practicing  before  its  bar,  in  the  absence  of 
direct  evidence  as  to  the  nature  of  the  offense 
for  which  he  was  disbarred  in  the  colonial 
court.  Ex  p.  Incorporated  Law  vSoc.  [1898] 
1  Q.  B.  331,  46  W.  R.  303,  77  L.  T.  N.  S.  661, 
14  Times  L.  Rep.  159,  67  L.  J.  Q.  B.  245. 
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V. 

KNIGHT     TURPENTINE      OOMPANT 

ET  AL. 

Florida  Supreme  Court — ^March  4,  1915. 

69   Fla.    28S;    67   So.    974. 

Foreelosnre  of  Mortsases  -~  laTalid 
Sale  —  Subrogation  of  Pnrohaseir  to 
Rights   of  Mortgagee. 

When,  for  any  reason,  foreclosure  proceed- 
ings are  imperfect,  irregular,  or  void,  the  pur- 
chaser at  the  sale  becomes  subrogated  to  all 
the  rights  of  the  mortgagee  in  and  to  the 
mortgage  and  the  indebtedness  that  it  ae- 
eured,  and  becomes  thereby  virtually  an  equi- 
table assignee  of  such  mortgage  and  of  the 
debt  that  it  secured,  with  all  the  rights  of 
the  original  mortgagee,  and  becomes  entitled 
to  an  action  de  novo  for  the  foreclosure  of 
such  mortgage  against  all  parties  holding 
junior  incumbrances  or  the  legal  title,  who 
had  been  omitted  as  parties  to  such  orig- 
inal foreclosure  proceedings  under  which  he 
bought. 

[See  note  at  end  of  this  case.] 

Seoond  Foreolosure  —  Parties  Not 
Joined  in  First. 

Though,  in  enforcing  a  mortgage  lien  upon 
lands,  the  existence  of  contract  rights  in  the 
land  acquired  subsequent  to  the  mortgage  is 
known  to  the  mortgagee,  and  tach  contract 


holders  are  not  made  parties  to  the  foreclo- 
sure proceedings,  a  subsequent  foreclosure  of 
such  contract  rights  may  be  had  upon  equita- 
ble principles. 

(Syllabus  by  court.) 

Appeal  from  Circuit  Court,  Citrus  county: 
Bullock,  Judge. 

Action  by  Knight  Turpentine  Company  et 
al.,  plaintiffs,  against  Crystal  River  Lumber 
Company,  defendant.  Judgment  for  plain- 
tiffs. Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affibmed. 

Anderson  di  Anderson  for  appellant. 
JET.  if.  Ka/m.'pion  and  Booker  d  Martin  for 
appellees. 

[289]  Whitfiibld,  J. — ^This  appeal  is  from 
an  order  overruling  a  demurrer  to  a  bill  of 
complaint,  and  from  an  order  denying  a  peti- 
tion for  a  rehearing  upon  the  demurrer.  The 
bill  of  complaint  in  effect  alleges  that  R.  J. 
Knight  executed  mortgages  on  certain  lands 
to  secure  an  indebtedness ;  that  subsequent  to 
the  execution  of  the  mortgages,  the  mort- 
gagor executed  to  the  Crystal  River  Lumber 
Company  a  contract  to  convey  the  timber  on 
the  land  with  the  right  to  take  the  timber 
from  the  land  during  a  long  term  of  years; 
that  the  mortgage  liens  were  held  by  the 
Consolidated  [290]  Naval  Stores  Company 
and  were  enforced  by  foreclosure  proceedings 
in  which  a  decree  for  $18,270.46  was  ren- 
dered, but  the  Crystal  River  Lumber  Com- 
pany who  was  the  holder  of  the  contract  fcH* 
the  conveyance  of  the  timber  and  incidental 
rights  in  the  land,  was  not  made  a  party 
to  the  foreclosure  proceedings  for  the  reason 
that  said  Crystal  River  Lumber  Company 
had  "ceased  sawmill  operations  and  having 
dismantled  its  mill  and  moved  away*'  "it  was 
the  belief  of  all  parties  connected  with  the 
transaction  that  said  company  would  not 
thereafter  make  any  claim  under  said  con- 
tract;" that  the  lands  were  bought  at  fore- 
closure sale  for  $15,000.00  by  the  mortgagee 
who  "sold  and  conveyed  all  of  the  said  prop- 
erty, and  all  of  its  rights  under  the  said 
mortgage  .  .  .  which  it  acquired  by  and 
through  said  sale,"  to  the  appellee  Knight 
Turpentine  Company;  that  the  mortgagee 
purchaser  at  the  sale  "has  transferred,  as- 
signed, set  over  and  sold  to  .  .  .  Knight 
Turpentine  Company,  all  of  its  rights  tlierein, 
both  under  the  said  purchase  at  said  master^s 
sale  and  under  the  said  mortgages;"  that  the 
Knight  Turpentine  Company  sold  and  con- 
veyed to  the  appellee,  the  Pine  Lumber  Com- 
pany, the  lands  in  controversy,  reserving  all 
the  timber  upon  the  lands;  that  a  deficiency 
decree  against  Knight  the  mortgagor  would 
be  of  no  value  because  said  Knight  was  and 
is  utterly  insolvent;  that  the  premises  pur- 
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chased  at  the  foreclosure  sale  was  not  of  the 
value  bid  therefor  if  the  contract  right  of 
the  defendant  is  yalid;  that  the  Crystal 
River  Lumber  Company  is  making  some 
claim  of  title  or  right  to  the  timber  on  the 
land,  which  asserted  claim  is  inferior  to  the 
complainants'  rights  acquired  under  the  mort- 
gage foreclosure.  The  Knight  Turpentine 
Company  and  the  Pine  Lumber  Company 
brought  this  suit  against  the  Crystal  River 
Lumber  Company,  [291]  to  subject  the  con- 
tract held  by  ihe  latter  company  for  the 
conveyance  of  the  timber  rights  and  giving 
other  incidental  rights  in  the  lands,  to  the 
payment  ''of  the  sums  of  money  remaining 
due  upon  the  mortgages/'  A  demurrer  to  the 
bill  of  complaint  was  overruled,  and  com- 
plainants appealed. 

The  rights  of  the  appellant  Crystal  River 
Lumber  Company  in  the  lands  were  acquired 
subsequent  to  the  mortgage  liens,  and  as  the 
appellant  was  not  a  party  to  the  proceedings 
to  enforce  the  liens,  its  rights  were  not  af- 
fected thereby.  Such  contract  holder  had  a 
right  to  pay  off  the  mortgage  debts  and  re- 
deem the  land  itself.  See  Dundee  Naval 
Stores  Co.  v.  McDowell,  65  Fla.  15,  Ann.  Cas. 
1915A  387,  61  So.  108;  Bums  v.  Hiatt,  149 
Cal.  617,  87  Pac.  196,  117  Am.  St.  Rep.  167. 

The  purchaser  of  property  at  a  foreclosure 
sale  for  the  full  amount  due  on  the  deoree  of 
foreclosure,  when,  for  any  reason  the  fore- 
closure proceedings  are  imperfect,  irregular 
or  void,  becomes  subrogated  to  all  the  rights 
of  the  mortgagee  in  and  to  such  mortgage 
and  the  indebtedness  that  it  secured,  and  be- 
comes thereby  virtually  an  equitable  assignee 
of  such  mortgage  and  of  the  debt  that  it 
Hecured,  with  all  the  rights  of  the  original 
mortgagee,  and  becomes  entitled  to  an  action 
de  novo  for  the  foreclosure  of  such  mortgage 
against  all  parties  holding  junior  encum- 
brances or  the  legal  title,  who  had  been 
omitted  as  parties  to  such  original  foreclo- 
Bure  proceedings  under  which  he  bought. 
Key  West  Wharf,  etc.  Co.  v.  Porter,  63  Fla. 
448,  Ann.  Cas.  1914 A  173,  58  So.  599;  Jordan 
v.  Sayre,  29  Fla.  100,  10  So.  823. 

In  this  case  the  purchaser  at  the  foreclo- 
sure sale  was  the  mortgagee,  and  it  did  not 
bid  the  full  amount  decreed  [292]  to  be  due 
on  the  mortgages,  but  this  does  not  alter  its 
rights  as  a  mortgagee  purchaser  at  the  sale 
with  reference  to  junior  encumbrances j  par- 
ticularly when  as  alleged  the  land  is  not 
worth  the  purchase  price  if  the  contract  right 
in  the  land  is  valid.  The  rights  of  the  appel- 
lant under  its  contract  do  not  amount  to  the 
legal  title,  but  such  rights  do  constitute  a 
right  in  the  land  in  the  nature  of  a  junior 
oncumbrance  covering  rights  in  the  growing 
timber  and  in  the  use  of  the  land  for  a  period 
of  years  in  cutting  and  moving  the  timber, 
and  the  mortgagee  or  its  legal  or  equitable 


assignee,  is  entitled  to  maintain  a  suit  de 
novo  for  the  enforcement  of  the  mortgage 
lien  against  the  contract  rights  of  the  appel- 
lant in  the  lands,  the  holder  of  the  junior 
encumbrance  having  its  reciprocal  rights 
when  the  suit  to  repurchase  is  instituted. 
See  Georgia  Pac.  R.  Co.  v.  Walker,  61  Miss. 
481;  Shaw  v.  Heisey,  48  la.  468;  Morey  v. 
Duluth,  69  Minn.  6,  71  N.  W.  694;  Cooke 
V.  Cooper,  18  Ore.  142,  22  Pac.  945,  17  Am. 
St.  Rep.  709,  7  L.R.A,  273;  Johns  v.  Wilson, 
180  U.  S.  440,  21  S.  Ct.  445,  45  U.  S.  (L.  ed.) 
613;  Foster  v.  Johnson,  44  Minn.  290,  46 
N.  W.  350;  Brown  v.  San  Francisco,  16  Cal. 
452,  text  461 ;  Shirk  v.  Andrews,  92  Ind.  509. 
The  fact  that  the  mortgagee  purchaser  and 
the  appellees,  its  successors  in  title,  knew  of 
the  appellant's  contract  rights  in  the  land 
and  that  the  appellant  was  not  made  a  party 
to  the  first  foreclosure  proceedings,  do  not 
affect  the  appellees,  having  all  the  rights  of 
the  mortgagee,  to  enforce  the  mortgage  liens, 
any  more  than  the  failure  to  make  the  appel- 
lant a  party  to  the  first  proceedings,  affects 
the  right  of  the  appellant  to  redeem  its  con- 
tract right  in  the  land  from  the  mortgage 
lien  and  to  maintain  the  contract  right  by 
paying  the  balance  due  on  the  debt  when  the 
mortgage  or  its  legal  or  equitable  assigns 
undertake  to  enforce  the  mortgage  lien  [293] 
against  the  appellant's  contract  rights  in  the 
land.  The  appellant  may  be  able  to  show  a 
right  to  redeem  or  take  a  conveyance  of  the 
land  upon  payment  of  the  entire  debt  for 
which  the  mortgages  were  given. 

As  there  is  equity  alleged  in  the  bill  of 
complaint  upon  which  appropriate  orders  and 
decrees  may  be  made  in  adjudging  the  rights 
and  equities  of  the  parties  in  the  premises, 
the  demurrer  was  properly  overruled.  Addi- 
tional costs  that  may  accrue  because  of  the 
failure  to  make  the  appellant  a  party  to  the 
first  foreclosure  proceedings  may  be  equitably 
adjusted.  See  2  Jones  on  Mortg.  sec.  1679, 
1680 ;  State  Bank  v.  Abbott,  20  Wis.  570. 

The  orders  appealed  from  are  affirmed,. 

Taylor,  C.  J.,  and  Shackleford  and  Ellis, 
JJ.,  concur. 

Cockrell,  J.,  dissents. 

On  Reiieabtno. 

Per  Curiam. — ^A  petition  for  rehearing 
suggests  that  the  court  omitted  to  consider 
the  circumstance  that  the  complainants,  ap- 
pellees here,  are  not  the  purchasers  at  the 
foreclosure  sale,  but  claim  through  a  convey- 
ance from  the  mortgagee  purchaser.  The 
opinion  expressly  refers  to  the  appellees  as 
being  the  successors  in  title  to  the  mortgagee, 
purchaser  and  to  the  rights  of  the  legal  or 
equitable  assigns  of  such  mortgagee. 
I  As  shown  by  the  opinion,  the  bill  alleges 
tthat  the  mortgagee  [294]  purchaser  sold  and 
jconveyed  the  property  to  one  of  the  appellees, 
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and  also  transferred  to  such  appellee  all  of 
its  rights  both  under  the  purchase  and  under  , 
the  mortgage.  If  the  appellant's  contract 
rights  in  the  property  were  in  fact  subject 
to  the  mortgage,  such  rights  cannot  be  made 
superior  to  the  rights  growing  out  of  the 
mortgage  by  mere  failure  to  make  the  appel- 
lant a  party  to  the  foreclosure  proceeding, 
where  it  is  alleged  that  appellant  had  ceased 
operations  under  its  contract  rights  and  it 
was  the  belief  of  all  parties  that  appellants 
"would  not  thereafter  make  any  claim  under 
said  contract/'  no  estoppel  of  appellees  ap- 
pearing. 

Even  if  appellant  was  not  a  neceasa^ry 
party  to  the  foreclosure  proceedings,  the 
right  of  appellees  to  reforeclose  is  not  there- 
by affected.  Nor  does  this  right  of  appellees 
prolong  the  life  of  the  mortgage.  If  a  fore- 
closure proceeding  is  not  complete  it  can  be 
made  complete  by  appropriate  proceedings  in 
the  absence  of  controlling  equities  forbid- 
ding it. 

Rehearing  denied. 

Taylor,  G.J.,  and  Shackleford,  Whitfield 
and  Ellis,  JJ.,  concur. 

Cockrell,  J.,  dissents. 


NOTB. 

Subroiratiom  of  Purelaaser  at  Invalid 
Foreolosnre  Sale  to  Biglato  of  Mort- 
Sasoe   or   Other  Olaimamt. 


General  Rule,  576. 
Application  of  Rule,  578. 
Qualifications  of  Rule,  579. 

Cfeneral  Bule. 

It  is  established  by  the  great  weight  of 
authority  that  where  purchase  money,  paid 
over  on  a  judicial  sale  that  turns  out  to  be 
void,  is  applied  to  the  extinguishment  of 
liens  or  incumbrances  on  the  property  sold 
or  to  the  payment  of  claims  that  are  not 
secured  by  specific  liens  but  were  enforceable 
against  the  assets  of  an  estate  and  for  the 
payment  of  which  the  property  might  have 
been  sold,  the  purchaser  is  entitled  to  be  sub- 
rogated to  the  rights  and  securities  of  the 
creditors  whose  claims  were  so  discharged, 
against  the  property  sold  or  its  proceeds. 
16  R.  0.  L.  tit.  Judioial  Salea.  And  it 
is  generally  conceded  that  a  sale  of  mort- 
gaged property  in  a  proceeding  for  the  fore- 
closure of  the  mortgage  is  a  judicial  sale. 
Blossom  v.  Milwaukee,  etc.  R.  Go.  3  Wall. 
196,  18  U.  S.  (L.  ed.)  43;  Sessions  v.  Peay, 
23  Ark.  39.  See  also  Sturdevant  v.  Norris, 
30  la.  65;  Alexander  v.  Howe,  85  Va.  198, 
7  S.  K  248.  Henee  a  purchaser  at  an  invalid 
foreclosure  sale  is  entitled  to  be  subrogated 
to  the  rights  of  tlM  mortgagee,  the  sale  oper- 


ating as  an  equitable  assignment  of  the  righto 
of  the  mortgagee  to  the  purchaser. 

United  £r<at6s.— Brobst  v.  Brock,  ID  Wall. 
534,  19  U.  8.  (L.  ed.)  1002;  Moulton  ▼. 
Leighton,  33  Fed.  143.  See  also  Wright  ▼. 
Harris,  221  Fed.  736,  affirmed  228  Fed.  1021, 
142  C.  C.  A.  664. 

Alabama. — Shearer  v.  City  Nat.  Bank,  116 
Ala.  352,  22  So.  151. 

Arkan$aa, — Littell  y.  Grady,  38  Ark.  584; 
Meher  v.  Cole,  50  Ark.  361,  7  S.  W.  451,  7 
Am.  St.  Rep.  101;  Turman  v.  Bell,  54  Ark. 
273,  16  S.  W.  886,  26  Am.  St,  Rep,  35. 

California, — Boggs  v.  Fowler,  16  Cal.  559, 
76  Am.  Dec.  561 ;  Burton  v.  Lies,  21  Cal.  87. 
See  also  Seccombe  v.  Roe,  22  Cal.  App.  139, 
133  Pac.  507. 

Ftorirfa.-^Jordan  v.  Sayre,  29  Fla.  100,  10 
So.  823.    And  see  the  reported  case. 

Georgia. — ^Dutcher  v.  Hobby,  86  Ga,  198, 
12  S.  £.  356,  22  Am.  St.  Rep.  444,  10  L.R.A. 
472;  Ashley  v.  Cook,  109  Ga.  653,  35  S.  E, 
89  (construing  statute). 

/Utmntf.— Bruschke  v.  Wright,  166  111.  183, 
46  N.  E.  813,  57  Am.  St.  Rep.  126, 

Indiana. — ^Muir  v.  Berkshire,  52  Ind.  149; 
Bodkin  v.  Merit,  102  Ind.  293,  1  N.  E.  625; 
Bunting  v.  Gilmore,  124  Ind.  113,  24  N.  E. 
683. 

Iowa* — ^Brown  v.  Brown,  73  la.  430,  35  N. 
W.  507. 

Kansas. — ^Equitable  Mortg.  Co.  v^  Gray,  68 
Kan.  100,  74  Pac.  614;  Capell  v.  Dill,  82 
Kan.  652,  109  Pac.  286. 

Maryland. — Johnson  v.  Robertson,  34  Md. 
165.  See  also  Stump  v.  Warfield,  104  Md. 
530,  10  Ahn.  Cas.  249,  65  Atl.  346,  118  Am. 
St.  Rep.  434. 

Michigan, — Gilbert  v.  Cooley,  Walk.  Ch. 
494;  Hoffman  v.  Harrington,  33  Mich.  392; 
Morse  v.  Byam,  55  Mich.  594,  22  N.  W.  54; 
Larivierre  v.  Rains,  112  Mich.  276,  70  N.  W. 
583,  4  Detroit  Leg.  N.  1;  Walker  v.  Schultz, 
175  Mich.  280,  141  N.  W.  543, 

Miaaissippi. — Clark  v.  Wilson,  56  Miss. 
753;  Martin  v.  Kelly,  69  Miss.  652;  Bonner 
V.  Lessley,  61  Miss.  392. 

Missouri. — ^Long  v.  Long,  111  Mo.  12,  19 
S.  W.  537 ;  Lanier  v.  Mcintosh,  117  Mo.  608, 
23  S.  W.  787,  38  Am.  St.  Rep.  076 ;  Alley  v. 
Burnett,  134  Mo.  313,  33  S.  W.  1122,  35  S. 
W.  1137;  Long  y.  Long,  141  Mo.  362,  44  S.  W. 
341;  Wells  V.  Lincoln  County,  10  Mo.  App. 
588,  affirmed  80  Mo.  424. 

?^^ehraska. — ^Milligan  v.  Gallen,  64  Neb. 
5W ;  McCague  v.  EUer,  110  N.  W.  318. 

New  York. — ^Duncan  v.  Dodd,  2  Paige  99; 
Miner  v.  Beekman,  50  N.  Y.  337  r  Townshend 
v.  Thomson,  139  N.  Y.  162,  34  N.  E.  891; 
Ketcham  v.  Deutsch,  211  N.  Y.  85,  105  N.  E. 
85,  reversing  162  App.  Div.  904,  137  N.  Y.  S. 
402;  Varick  v.  Higgins,  99  Misc.  292,  163 
N.  Y.  S.  673.  See  also  Winslow  v.  Clark,  47 
N.  Y.  261. 
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North  Carolina^ — Morton  v.  Blades  Lumber 
Co.  154  N.  0.  336,  70  S.  £.  623.  See  also 
McFarland  v.  Cornwell,  161  N.  C.  428,  66 
S.  E.  454. 

North  Dakota. — Nash  v.  Northwest  Land 
Co.  15  N.  D.  666,  108  N.  W.  792;  D.  S.  B. 
Johnston  Land  Co.  v.  Mitchell,  29  N.  D.  510, 
151  N.  W.  23. 

Ofcto.— :MI11  Creek  Valley  St.  R.  Co.  v.  Car- 
thage, 9  Ohio  Cir.  Dec.  833,  18  Ohio  Cir.  Ct. 
Rep.  216;  McMahan  v.  Davis,  10  Ohio  Cir. 
Dec.  467,  19  Ohio  Cir.  Ct.  242. 

OklahonM.—HtLTrill  v.  Weer,  26  Okla.  313, 
109  Pac.  639. 

Rhode  Island, — ^Brewer  v.  Nash,  16  R.  I. 
458,  17  Atl.  857,  27  Am.  St.  Rep.  749. 

South  Carolina. — Bailey  v.  Bailey,  41  S,  0. 
337,  19  S.  E.  669,  728.  44  Am.  St.'  Rep.  713. 

TexaR, — ^Davis  v.  Roosvelt,  53  Tex.  306. 

West  Virginia. — Copelan  v.  Sohn,  91  S.  E. 
456. 

In  Brewer  v.  Nash,  16  R.  I.  458,  17  Atl. 
867,  27  Am.  St.  Rep.  749,  the  court,  after 
citing  a  number  of  cases  in  support  of  the 
doctrine  that  the  purchaser  at  a  void  fore- 
closure sale  who  has  paid  the  purchase 
money  is  entitled  to  be  regarded  in  equity 
as  if  he  were  the  assignee  of  the  mort- 
gage, discussed  the  basis  of  the  doctrine, 
saying:  "The  grounds  of  decision  are  not 
very  fully  developed  in  these  cases,  but  it 
aeems  to  us  that  the  true  ground  is  this, 
that,  while  ordinarily  a  stranger  to  the  es- 
tate who  voluntarily  pays  off  a  mortgage 
thereon  is  not  entitled  to  subrogation  to  the' 
rights  of  the  mortgagee,  a  purchaser  at  the 
mortgagee's  sale,  even  when  the  sale  is  void, 
is  not  to  be  regarded  as  a  mere  stranger; 
but  that,  having  bid  off  the  estate  in  good 
faith  on  the  invitation  of  the  mortgagee  to 
do  so,  when,  supposing  his  bid  to  have  been 
effectual  to  invest  him  with  the  equitable  or 
executory  title,  he  pays  the  amount  of  his 
bid  and  the  same  is  applied  to  the  mortgage 
debt,  he  has  a  most  persuasive  equity  to  be 
subrogated  to  at  least  the  rights  of  the  mort- 
gagee who  invited  his  confidence.  In  such  a 
case  the  court  does  simply  what  the  mort- 
gagee would  be  bound  in  conscience  to  do 
himself,  if  he  could,  when  it  treats  the  pur- 
chaser as  the  assignee  of  the  mortgage." 

So  in  Willson  v.  Brown,  82  Ind.  471,  it 
was  said:  "A  sound  public  policy  forbids 
that  a  purchaser  at  a  public  sale,  who  has 
in  good  faith  paid  the  amount  of  his  bid,  in 
discharge  of  the  decree,  judgment  or  other 
lien  by  virtue  of  which  the  sale  was  made, 
should  be  deemed  a  mere  volunteer  and 
should  be  denied  any  equitable  relief  in 
case  the  sale  proved  to  be  invalid,  merely 
because  he  had  no  personal  interest  to  pro- 
tect and  mad/e  the  purchase  for  the  sake  of 
the  investment  only.  Bidding  should  be  en- 
couraged, to  the  end  that  propt>rty  may  not 
Ann.  Cas.  1917D — 37. 
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he  sacrificed  for  less  than  its  worth.  As  was 
said  in  Muir  v.  Berkshire  [52  Ind.  149]  so 
it  may  be  said  in  this  case:  'The  sale  un- 
der the  mortgage  having  judicially  been  held 
void,  the  relation  of  the  land  to  the  mort- 
gage remains  the  same  as  if  no  sale  had  been 
made.  The  question,  then,  in  the  case  is, 
who  stands  in  the  place  of  the  mortgagee?' 
And  as  in  that  case,  so  in  this,  it  cannot 
be  the  mortgagee,  because,  as  to  the  state 
or  the  school  fund,  the  mortgage  was  paid 
by  the  proceeds  of  the  invalid  sale.  Justice 
and  good  conscience  declare  in  favor  of  the 
appellants,  who  made  the  payment,  and  must 
otherwise   lose   their   money." 

The  right  of  subrogation  heretofore  stated 
passes  to  the  grantee  of  the  purchaser  at 
an  Invalid  foreclosure  sale.  Bryan  v.  ELales, 
162  U.  S.  411,  16  S.  Ct.  802,  40  U.  S,  (L. 
ed.)  1020;  Bryan  v.  Brasius,  162  U.  S.  415, 
16  S.  Ct.  803,  40  U.  S.  (L.  ed.)  1022;  Bryan 
V.  Pinney,  162  U.  S.  419,  16  S.  Ct.  804,  40 
U.  S.  (L.  ed.)  1023;  Romig  v.  Gillett,  187 
U.  S.  Ill,  23  S.  Ct.  40,  47  U.  S.  (L.  ed.| 
97  (construing  Oklahoma  statute) ;  Jordan 
V.  Sayre,  29  Fla.  100,  10  So.  823;  Harper  v. 
Ely,  70  111.  681;  Brusclike  v.  Wright,  166 
111.  183,  46  N.  E.  813,  57  Am.  St.  Rep.  125: 
Curtis  V.  Gooding,  99  Ind.  46 ;  Johnson  v. 
Sandhoff,  30  Minn.  197,  14  N.  W.  889; 
Rogers  v.  Benton,  39  Minn.  39,  38  N.  W.  765, 
12  Am.  St.  Rep.  613;  Jellison  v.  Halloran, 
44  Minn.  199,  46  N.  W.  332;  Ketcham  v. 
Deutsch,  211  N.  Y.  85,  103  N.  E.  85,  revers- 
ing 152  App.  Div.  904,  137  N;  Y.  8.  402; 
Gillett  V.  Romig,  17  Okla.  324,  87  Pac.  325; 
Babcock  v.  Orcutt  (Okla.)  160  Pac.  729; 
Givens  v.  Carroll,  40  S.  C.  413,  18  S.  E.  1030, 
42  Am.  St.  Rep.  889;  Sims  v.  Steadman,  62 
S.  C.  300,  40  S.  E.  677;  Stark  v.  Brown,  12 
Wis.  572,  78  Am.  Dec.  762. 

In  Babcock  v.  Orcutt  (Ore.)  160  Pac.  729, 
it  was  held  that  the  grantee  of  the  purchaser 
at  a  void  foreclosure  sale  who  assiuned  a 
prior  mortgage  which  he  paid  w^hen  it  was 
due  was  entitled  to  be  subrogated  not  only 
to  the  rights  of  the  mortgagee  in  the  fore- 
closed mortgage  but  also  to  the  rights  of  the 
mortgagee  in  the  prior  mortgage. 

In  Harper  v.  Ely,  70  111.  581,  it  appeared 
that  a  sale  in  foreclosure  proceedings  was 
void  because  the  mortgagee  became  the  pur- 
chaser. He  conveyed  the  premises  to  one 
having  notice  of  the  defect,  and  the  latter 
took  possession.  It  was  held  that  the  gran- 
tee was  entitled  to  be  subrogated  to  tJie 
rights  of  the  mortgagee  claimant,  and  also 
entitled  to  be  reimbursed  for  the  amount  ad- 
vanced for  the  removal  of  a  prior  incum- 
brance. 

It  seems  that  the  purchase  money  must 
be  applied  to  the  satisfaction  of  the  mort- 
gage debt  to  entitle  the  purchaser  to  the 
right  of  subrogation.     Clark  v.  Wilson,  56 
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Miss.  753;  Bonner  y.  Lessley,  61  Miss.  392; 
Honaker  v.  Shougb,  55  Mo.  472;  Long  v. 
Long,  111  Mo.  12,  19  S.  W.  537;  Lanier  v. 
Mcintosh,  117  Mo.  508,  23  S.  W.  787,  38 
Am.  St.  Kep.  676. 

Application  of  Rule. 

It  makes  no  difference  whether  the  fore- 
closure proceedings  are  merely  voidable  on 
account  of  some  irregularity  in  the  pro- 
cedure, or  whether  they  are  entirely  void. 
In  either  case  the  purchaser  is  subrogated  to 
the  rights  of  the  lienholder.  Key  West 
Wharf,  etc.  Co.  v.  Porter,  63  Fla.  448,  Ann. 
Cas.  1914A  173,  68  So.  599;  Gillett  v.  Romig, 
17  Okla.  324,  87  Pac.  325;  Harding  v.  Gillett, 
25  Okla.  199,  107  Pac.  665.  And  see  the  re- 
ported case.  Neither  does  it  affect  the  pur- 
chaser's right  to  subrogation  that  the  mort- 
gage is  discharged  of  record,  the  discharge 
bein^  made  on  the  assumption  that  the  title 
to  the  estate  has  vested  in  the  purchaser. 
Brewer  v.  Nash,  16  R.  I.  458,  17  Atl.  867, 
27  Am.  St.  Rep.  749. 

The  rule  that  a  purchaser  at  an  invalid 
foreclosure  sale  is  subrogated  to  the  rights 
of  the  mortgagee  has  been  applied  where 
there  was  an  invalid  exercise  of  the  power 
of  sale  contained  in  the  mortgage.  Taylor 
V.  Agricultural,  etc.  Assoc.  68  Ala.  229; 
Ebb  v.  Griffith,  128  Mo.  50,  30  S.  W.  343; 
Williams  v.  Washington,  40  S.  C.  457,  19  S. 
E.  1;  Sims  v.  Steadman,  62  S.  C.  300,  40  S. 
E.  677;  Griffin  v.  Griffin,  75  S.  C.  249,  65 
S.  E.  317,  117  Am.  St.  Rep.  899.  Likewise 
the  right  has  been  upheld  as  to  the  purchaser 
at  an  invalid  foreclosure  sale  under  a  pur- 
chase money  lien.  Jones  v.  McKenna,  4 
Lea  (Tenn.)  630;  Elam  v.  Donald,  58  Tex. 
316;  Haymond  v.  Camden,  22  W.  Va.  180. 
Similarly  the  rule  has  been  applied  with  re- 
spect to  the  purchaser  at  an  invalid  sale 
under  a  deed  of  trust.  Ashley  v.  Cook,  109 
Ga.  653,  35  S.  £.  89  (construing  statute) ; 
Wolff  V.  Ward,  104  Mo.  127,  16  S.  W.  161; 
Copelan  v.  Sohn  (W.  Va.)  91  S.  £.  456.  In 
Mill  Creek  St.  R.  Co.  v.  Carthage,  9  Ohio 
Cir.  Dec.  833,  18  Ohio  Cir.  Ct.  216,  it  was 
said  that  the  purchaser  at  an  invalid  sale 
under  the  foreclosure  of  a  mortgage  or  any 
other  lien  was  entitled  to  the  right  of  subro- 
gation. 

The  rule  has  been  applied  in  the  case  of 
an  invalid  foreclosure  sale  under  a  mort- 
gage of  lands  securing  a  loan  from  public 
school  funds,  the  purchaser  being  subrogated 
to  the  rights  of  the  owner  of  the  funds. 
Muir  y.  Berkshire,  52  Ind.  149;  Willson  v. 
Brown,  82  Ind.  471;  Shannon  v.  Hay,  106 
Ind.  689,  7  N.  E.  376;  Jones  v.  Mack,  53 
Mo.  147;  Honaker  v.  Shough,  65  Mo.  472; 
Wilooxon  V.  Osbom,  77  Mo.  621;  Wells  v. 
Lincoln  County,  80  Mo.  429,  af/Unmng  10 
Mo.  App.  588.     So  the  purchaser  at  an  in- 


valid foreclosure  sale  under  a  lien  for  drain- 
age assessments  has  been  held  to  be  entitled 
to  subrogation  to  the  assessment  lien.  Reed 
V.  Kalfsbeck,  147  Ind.  148,  45  N.  E.  476,  4» 
N.  E.  466. 

Where  occasion  requires  it  there  will  be 
another  foreclosure  of  the  mortgage  and  & 
resale  thereunder  in  order  to  protect  a  pur- 
chaser in  good  faith.  Boggs  v.  Fowler,  16 
Cal.  659,  76  Am.  Dec.  561;  Burton  v.  Lies, 
21  Cal.  87;  Dutcher  v.  Hobby,  86  Ga.  198, 
12  S.  E.  356,  22  Am.  St.  Rep.  444,  10  IaR-A. 
472;  Morse  v.  Byam,  55  Mich.  694,  22  N.  W. 
54;  Varick  v.  Higgins,  99  Misc.  292,  163  N. 
Y.  S.  673;  McMahan  v.  Davis,  10  Ohio  Cir. 
Dec.  467,  19  Ohio  Cir.  Ct.  242.  And  see 
the  reported  case.  And  in  protection  of  the 
purchaser's  right  it  has  been  held  that  bis 
possession  cannot  be  disturbed  until  the 
mortgage  debt  is  paid.  Haggart  v.  Wilczin- 
ski,  143  Fed.  22,  74  C.  C.  A.  176;  Wright  v. 
Harris,  221  Fed.  736,  affirming  Deere  ▼. 
Wright,  228  Fed.  1021,  142  C.  C.  A.  654; 
Equitable  Mortg.  Co.  v.  Gray,  68  Kan.  100, 
74  Pao.  614;  Stouffer  v.  Harlan,  68  Kan. 
135,  74  Pac.  610,  104  Am.  St.  Rep.  396,  64 
L.R.A.  320;  Rogers  v.  Benton,  39  Minn.  39, 
38  N.  W.  765,  12  Am.  St.  Rep.  613;  Jellison 
V.  Halloran,  44  Minn  199,  46  N.  W.  332; 
Jackson  v.  Bowen,  7  Cow.  (N.  Y.)  13;  Robin- 
son V.  Ryan,  25  N.  Y.  320;  Finlayson  ▼. 
Peterson,  11  N.  D.  46,  89  N.  W.  855;  Frisdhe 
V.  Kramer,  10  Ohio  125,  47  Am.  Dec.  368. 
Compare  Herrmann  v.  Cabinet  Land  Co.  217 
N.  Y.  526,  112  N.  E.  476,  reversing  161  App. 
Div.  489,  146  N.  Y.  S.  777,  and  reargument 
denied  218  N.  Y.  701, 113  N.  K  1067. 

The  right  of  a  purchaser  at  a  foreclosure 
sale  to  subrogation  has  been  upheld  where  the 
proceeding  turned  out  to  be  invalid  because 
of  a  defect  of  parties.  Boggs  v.  Fowler,  16 
Cal.  659,  76  Am.  Dec.  661 ;  McCague  v.  Eller, 

77  Neb.  631,  110  N.  W.  318,  124  Am.  St.  Rep. 
863;  Varick  v.  Higgins,  99  Misc.  292,  163  N. 
Y.  S.  673;  Frische  v.  Kramer,  16  Ohio  125. 
47  Am.  Dec.  368;  Jones  v.  McKenna,  4  Lea 
(Tenn.)   630;   Stark  v.  Brown,  12  Wis.  672, 

78  Am.  Dec.  762.    And  see  the  reported  case. 
In   Moore  t.   Lindscy,   52   Mo.   App.    474. 

it  was  held  that  one  who  furnished  the  money 
to  pay  the  price  of  property  bought  at  an 
invalid  foreclosure  sale  and  took  a  mortgage 
therefor  on  the  property  was  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee  of 
the  foreclosed  mortgage. 

In  Tualatin  Academy  y.  Keene,  59  Ore. 
490,  117  Pac.  424,  it  appeared  that  a  mort- 
gagor devised  mortgageid  land  to  the  plain- 
tiff subject  to  the  life  estate  of  his  wife. 
After  the  mortgagor's  death  the  mortgage 
was  foreclosed,  the  widow  only  being  made 
a  party,  and  it  being  alleged  that  she  was 
the  sole  heir  at  law  of  the  mortgagor.  In 
an  action  brought  by  the  plaintiff  to  redeem 
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the  land  it  was  held  th:ir  the  purchaser  at 
the  foreclosure  sale  became  subrogated  to  all 
the  rights  of  the  mortgagee  and  could  ob- 
tain relief  only  by  paying  the  sum  remaining 
due  on  the  mortgage  after  its  foreclosure. 

In  Bryan  v.  Kales,  162  U.  S.  411,  16  8.  Ct 
802,  40  U.  S.  (L.  ed.)  1020,  it  appeared  that 
a  mortgagee  was  also  the  administrator  of 
the  estate  to  which  the  mortgaged  premises 
belonged,  and  in  his  right  as  mortgagee  he 
brought  a  suit  against  himself  as  adminis- 
trator to  foreclose  the  mortgage  and  at  the 
sale  became  the  purchaser  of  the  property. 
It  was  held  that  he  was  entitled  to  be  subro- 
;;ated  to  the  mortgage.  In  Bryan  v.  Brasius, 
162  U.  S.  415,  16  S.  Ct.  803,  40  U.  S.  (L.  ed.) 
1020,  a  grantee  of  one  who  purchased  under 
the  circumstances  stated  in  Bryan  v.  Kales, 
supra,  was  held  to  be  entitled  to  subroga- 
tion. To  the  same  effect  see  Bryan  v.  Fin- 
ney, 162  U.  S.  419,  16  S.  Ct,  804,  40  U.  S. 
(L.  ed.)  1023. 

In  Timmerman  v.  Howell,  1  Ohio  Gir.  Dec. 
;M2,  2  Ohio  Cir.  Ct.  27,  it  was  held  that 
the  purchaser  at  a  foreclosure  sale  could 
maintain  an  action  to  reform  the  foreclosed 
mortgage  so  as  to  describe  properly  the  land 
mortgaged. 

In  Home  Invest.  Co.  ▼.  Clarson,  21  S.  D. 
72,  109  N.  W.  507,  it  appeared  that  a  second 
mortgage  was  foreclosed,  a  third  mortgagee 
being  made  a  party  to  the  action.  The  decree 
of  foreclosure  contained  a  recital  that  the 
third  mortgagee  was  not  served  with  sum- 
mons. The  purchaser  at  the  foreclosure  sale 
was  not  aware  of  this  recital  but  he  paid 
off  the  first  mortgage  and  caused  it  to  be 
released.  In  the  meantime  the  third  mort- 
;;agee  brought  an  action  to  foreclose  his 
mort<](age  and  obtained  a  certificate  of  sale 
to  the  property.  It  was  held  that  the  pur- 
chaser at  the  sale  under  the  foreclosure  of 
the  second  mortgage  could  maintain  a  suit 
for  subrogation  to  the  rights  of  the  first 
and  second  mortgagees  and  have  the  mort- 
gages restored  of  record.  To  the  same  ef- 
fect see  Home  Invest.  Co.  v.  Clarson,  15  S. 
D.  513,  90  N.  W.  153. 

In  Doyle  v.  Breneman,  4  Ohio  Dec.  22,  2 
Ohio  N.  P.  415,  it  appeared  that  on  the  fore- 
closure of  a  mortgage  after  the  death  of  the 
mortgagor,  the  mortgaged  property  did  not 
sell  for  an  amount  sufficient  to  discharge  the 
mortgage  debt.  By  virtue  of  an  execution  a 
Mile  of  other  lands  belonging  to  the  mort- 
gagor's estate  was  then  made  to  cover  the 
deficiency,  which  sale  was  invalid  because 
no  judgment  was  obtained  for  the  balance 
due  on  the  mortgage.  A  statute  provided 
for  the  subrogation  of  a  purchaser  at  a 
sale  of  property  on  execution  when  his  title 
was  invalid  by  reason  of  a  defect  in  the 
proceedings.  It  was  held  that  a  purchaser 
at  the  execution  sale  was  entitled  to  subro- 
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gation,  and  a  lien  was  declared  on  the  land 
bought  by  him  for  the  repayment  of  so  much 
of  the  purchase  money  as  was  applied  to  the 
mortgage  debt  subject  to  the  dower  rights 
of  the  mortgagor's  widow. 

Qualifications  of  Bule. 

Where  there  is  no  enforceable  lien  against 
the  property  which  is  attempted  to  be  sold, 
the  purchaser  is  not  entitled  to  subrogation, 
there  being  nothing  on  which  his  right  can 
be  based.  Meher  v.  Cole,  50  Ark.  361,  7 
S.  W.  451,  7  Am.  St.  Rep.  101;  Miller  v. 
Kelsay,  114  Mo.  App.  698,  90  S.  W.  395; 
Campbell  v.  Elliott,  52  Tex.  151.  Thus  in 
the  case  last  cited  it  was  held  that  the 
purchaser  at  a  foreclosure  sale  was  not 
entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee  where  it  appeared  that  the^ 
mortgage  was  not  one  for  which  an  incum^ 
brance  could  attach  to  a  homestead  under 
the  constitution  of  the  state.  So  in  Miller 
V.  Kelsay,  supra,  it  appeared  that  after  a 
bank  had  obtained  a  judgment  against  the 
defendant  it  purchased  two  notes  which 
were  secured  by  deeds  of  trust  on  the  de- 
fendant's homestead,  which  was  not  exempt 
from  judgment  liens.  The  bank  then  caused 
the  land  to  be  sold  under  the  deeds  of  trust 
by  the  sheriff,  although  the  trustee  of  the 
deeds  of  trust  did  not  refuse  to  act  and  wa» 
not  disqualified.  The  land  was  bought  by 
the  plaintiffs,  who  had  notice  of  the  invalid- 
ity of  the  proceedings.  The  purchase  price 
was  paid  to  the  sheriff  who  at  once  levied 
on  the  proceeds  by  virtue  of  the  bank's  judg- 
ment  and  a  judgment  held  by  another  per- 
son against  the  defendant.  Subsequently 
the  sale  was  set  aside  because  of  the  fraud 
of  the  bank  and  the  plaintiffs  in  conspiring 
to  defraud  the  defendant  of  his  homestead. 
It  was  held  that  the  plaintiffs  could  not 
maintain  an  action  to  be  subrogated  to  the 
rights  of  the  judgment  creditor. 

It  has  been  held  that  where  the  amount 
paid  by  the  purchaser  at  an  invalid  fore- 
closure sale  is  insufficient  to  satisfy  the 
mortgage  debt,  he  will  not  be  entitled  to 
subrogation  for  the  entire  amount  of  the 
debt.  Wells  v.  Lincoln  County,  10  Mo.  App> 
588,  affirmed  80  Mo.  424;  Givins  v.  Carroll,. 
40  S.  C.  413,  18  S.  E.  1030,  42  Am.  St.  Rep. 
889;  Griffin  v.  Griffin,  75  8.  C.  249,  65  S.  R 
317,  117  Am.  St.  Rep.  899.  See  also  Jordan 
v.  Sayre,  29  Fla.  100,  10  So.  823.  Thus  in 
Wells  V.  Lincoln  County,  supra,  it  was  said: 
"When  the  mortgagor  redeems  he  does  not 
pay  the  purchaser  money  to  the  original 
mortgagee,  but  to  the  purchaser  at  the  fore- 
closure sale,  who  has  succeeded  to  the  mort> 
gagee's  dominion.  It  is  by  this  means  that,, 
in  equity,  the  purchaser  becomes  the  assignee 
of  the  mortgage  debt,  and  not  otherwise. 
But  it  does  not  follow  that  because  the  sale 
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turns  out  to  be  irregular,  especially  while 
the  purchaser  is  undisturbed  in  his  pos- 
session, that  he  can  both  hold  the  land  and 
claim  the  balance  of  the  unpaid  debt.  If 
so,  the  condition  of  the  purchaser,  who  should 
fail  to  acquire  the  legal  title,  would  be  better 
than  that  of  him  who  should  get  a  complete 
title.  For  there  could  be  no  pretense  that, 
if  a  purchaser  under  a  foreclosure  should 
obtain  the  title  of  the  mortgagor,  so  that 
the  equity  of  redemption  was  gone,  he  would 
acquire  any  sort  of  claim  to  the  mortgage 
debt  unsatisfied.  All  he  would  acquire  by 
his  purchase  would  be  the  right,  title  and 
interest  of  the  mortgagor  in  and  to  the  land 
vested  in  him  at  the  time  ol  the  execution 
of  the  mortgage.  But  under  the  logic  of 
plaintiflT's  proposition,  if  the  mortgage  debt 
was  $5,000,  consisting  of  the  school  moneys, 
lield  in  trust  by  the  county,  and  the  real 
estate  security  was  of  the  value  only  of 
$1,000,  in  the  event  the  sale  was  irregularly 
conducted,  the  purchaser  without  surrender- 
ing even  the  land  might  enjoy  it  and  re- 
cover the  remaining  $4,000  from  the  mort- 
gagor. The  practical  working  of  such  a 
principle  of  law  demonstrates  the  absur- 
dity of  plaintiff's  contention.  ...  In  the 
case  at  bar  the  plaintiff,  so  far  as  shown  by 
the  agreed  statement,  holds  all  he  thought 
he  was  buying.  His  possession  has  not  been 
disturbed.  The  equitable  title  has,  doubt- 
less, by  lapse  of  time,  ripened  into  a  perfect 
legal  title.  The  purchaser  obtained  over  600 
acres  of  land  for  the  inconsiderable  sum  of 
$200.  His  assignee  now  seeks  to  take  out 
•of  the  treasury  of  Lincoln  county  the  balance 
of  the  money  rightfully  coming  to  it  in  trust 
for  the  school  fund,  without  ever  having  paid 
this  money  to  the  county  or  any  person. 
Equity,  while  subrogating  a  party  to  the 
righta  of  a  mortgagee,  will  not  aid  him  in 
despoiling  the  mortgagee  of  that  which  hon- 
estly belongs  to  the  latter.*' 

It  seems  that  where  a  foreclosure  sale  is 
invalid  because  of  fraud,  and  the  purchaser 
has  knowledge  of  or  participates  in  the  fraud, 
he  will  not  be  subrogated  to  the  rights  of 
the  lienholder.  Cheney  v.  Murto,  17  Colo. 
App.  149,  67  Pac.  340;  King  v.  Huni,  118 
Ky.  450,  81  S.  W.  254,  85  S.  W.  723,  25 
Ky.  L.  Rep.  2266,  27  Ky.  L.  Rep.  528.  Com- 
pare Harper  v.  Ely,  70  III.  581. 

The  voluntary  grantee  of  a  purchaser  at 
an  invalid  foreclosure  sale  is  not  entitled 
to  subrogation.    Mohr  y.  Tulip,  40  Wis.  66. 
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Assault  —  JBiridemoe  of  Self^defeiue    — 
Repntatioa  of  Plaintiff. 

In  a  civil  action  for  assault,  in  which  de- 
fendant claims  that  he  used  only  such  force 
as  appeared  to  him  reasonably  necessary  to 
protect  himself  from  the  threatened  assault, 
evidence  for  defendant  that  plaintiff  had  the 
reputation  of  being  a  quarrelsome  and  dan- 
gerous man  who  went  armed,  and  was  khoi^m 
as  a  gun  fighter,  is  admissible. 

[See  2  R.  C.  L.  tit.  AaamUt  and  Battery, 
p.  567.] 

Mitis&tion  of  Damages  —  ProTOoation. 

If  defendant  had  a  reasonable  excuse  aris- 
ing from  the  provocation  or  fault  of  plaintiff, 
but  not  sufficient  entirely  to  justify  the  as- 
sault, damages  ought  not  to  be  assessed  by 
way  of  punishment. 

[See  note  at  end  of  this  case.] 

Same. 

The  extent  to  which  punitive  damages  may 
be  mitigated  is  a  question  of  fact  for  the 
jury  in  each  particular  case,  and  depends 
on  the  nature  and  character  of  the  provoca- 
tion. 

[See  note  at  end  of  this  case.] 

Same. 

In  a  civil  action  for  assault  and  battery, 
provocation  of  such  a  character  as  to  make 
the  impulse  irresistible  and  to  be  solely  re- 
sponsible for  the  assault  will  not  affect  the 
compensatory  damages. 

[See  note  at  end  of  this  case.] 

Xtlements  of  Damages  ReooTerabla. 

In  a  civil  action  for  assault  and  battery, 
the  compensatory  damages  include  such 
items  as  loss  of  time,  bodily  suffering,  im- 
paired physical  and  mental  powers,  mutila- 
tion, disfigurement,  expense  of  attendance, 
etc. 

[See  2  R.  C.  L.  tit.  Aaao/ult  and  Battery^ 
p.  579.] 

Appeal  from  Circuit  Court,  Garland  coun- 
ty:    Scott  Wo(h>,  Judge. 

Action  by  Jeremiah  W.  Demby,  plaintiff, 
against  Simon  Cooper,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Reversed. 

Appellant,  pro  se. 

A.  J.  Murphy  for  appellee. 

[267]  Smith,  J. — Appellee  sued  for  and  re- 
covered damages,  both  compensatory  and  pu- 
nitive, on  account  of  an  assaull  alleged  to 
have  been  committed  upon  him  by  appellant. 
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According  to  the  evidence  of  appellee  and 
of  the  witnesses  who  testified  in  his  behalf, 
the  circumstances  of  the  assault  were  such 
that  damages,  both  compensatory  and  puni- 
tive, were  properly  assessed.  According 
[268]  to  the  evidence  of  appellant,  however, 
and  of  his  witnesses,  the  facts  were  that  ap- 
pellee grossly  and  wantonly  insulted  ap- 
pellant  while  employed  about  his  own  busi- 
ness and  at  his  owji  place  of  business,  and 
appellant  used  onlj'  force  as  appeared  to  him 
reasonably  necessary  to  protect  himself  from 
a  threatened  assault  and  violence. 

Appellant  was  not  permitted  to  testify  that 
appellee  had  the  reputation  of  being  a  quarrel- 
some and  dangerous  man,  and  one  who  went 
armed  and  was  known  as  a  gun  fighter,  and 
the  court  refused  to  permit  other  witnesses 
to  so  testify,  who  were  offered  in  appellant's  ^ 
behalf,  and  exceptions  were  duly  saved  to  its 
ruling. 

Instructions  were  given  declaring  the  law 
applicable  to  appellee's  right  to  recover  com- 
pensatory damages,  and  no  objections  are  now 
urged  to  these  instructions. 

On  the  question  of  punitive  damages  ap- 
pellant requested  an  instruction  numbered  4 
as  follows: 

'*You  are  instructed  that,  although  you 
may  believe  the  defendant  was  not  acting  in 
necessary  self-defense,  if,  making  due  allow- 
ance for  the  infirmities  of  human  temper,  the 
defendant  had  a  reasonable  excuse  arising 
from  the  provocation  or  fault  of  the  plaintiff, 
but  not  sufficient  to  justify  entirely  the  act 
done,  then  damages  ought  not  to  be  assessed 
by  way  of  punishment,  and  the  circumstances 
of  mitigation  should  be  considered.'' 

The  court  refused  to  give  this  instruction, 
hut  gave  it  in  the  following  modified  form, 
to  which  appellant  duly  excepted: 

'"If  the  defendant  acting  as  a  reasonable 
man  had  a  reasonable  excuse,  arising  from 
the  provocation  or  fault  of  the  plaintiff,  at 
or  immediately  before  the  assault,  then  dam- 
ages ought  not  to  be  assessed  by  way  of 
punishment,  and  the  circumstances  of  miti- 
gation should  be  considered." 

(1)  We  think  the  court  should  have  per- 
mitted appellant  to  prove  the  general  repu- 
tation of  appellee  for  peace  and  quietude. 
Such  evidence  was  competent  in  determining 
who  was  probably  the  aggressor,  and  the 
[269]  state  of  mind  under  which  appellant 
committed  the  assault. 

We  think,  too,  appellant's  instruction  num- 
bered 4  should  have  been  given  in  substantial- 
ly the  form  in  which  it  was  asked.  Tlie  law 
in  regard  to  the  mitigation  of  punitive  dam- 
ages by  provocation  is  stated  in  8  R.  C.  L. 
p.  551,  as  follows: 

"Provocation  may  be  shown  in  mitigation 
of  punitive  damages,  even  to  the  extent  of 
entirely  excluding  such  damages,  and  limit- 
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ing  recovery  to  compensatory  damages  only. 
But  provocation  does  not  necessarily  defeat 
exemplary  damages,  the  better  rule  being 
that  the  conduct  of  both  parties  should  be 
passed  upon  by  the  jury.  There  is  a  conflict 
of  authority  as  to  whether  provocation  may 
be  shown  in  mitigation  of  compensatory  dam- 
ages, the  better  rule  and  the  weight  of  au- 
thority supporting  the  rule  that  actual  or 
compensatory  damages  are  not  in  any  case 
subject  to  mitigation  by  proof  of  mere  provo- 
cation or  of  malice.  Where  proof  of  provoca- 
tion is  admissible  in  mitigation,  generally  the 
provocation  must  have  been  immediate,  or  so 
recent  as  to  constitute  a  part  of  the  res 
gestae." 

In  support  of  this  text  the  case  of  Ward 
V.  Blackwood,  41  Ark.  295,  48  Am.  Rep.  41, 
is  cited,  and  that  case  appears  to  give  full 
support  to  the  text  quoted. 

The  law  of  this  question  was  discussed  by 
Mr.  Justice  Riddick  in  the  case  of  LeLaurin 
V.  Murray,  76  Ark.  232,  87  S.  W.  131,  in 
which  case  it  was  said: 

"Now,  it  is  a  well  settled  rule  of  law  that 
mere  words  never  justify  an  assault,  though, 
when  they  are  such  as  to  naturally  arouse 
the  resentment  of  those  to  whom  they  are 
addressed,  they  may  go  in  mitigation  of  dam- 
ages resulting  from  an  assault  provoked  by 
them;  but  to  do  this  they  must  have  been 
uttered  at  the  time  of  the  assault,  or  so  re- 
cently before  that  the  provocation  and  the 
assault  may  be  considered  as  parts  of  the 
same  transaction.  If  sufficient  time  has  in- 
tervened for  reflection,  and  for  reason  to  re- 
gain control,  words,  however  provocative,  do 
not  in  law  mitigate  such  damages,  for  only 
provocation  that  is  so  recent  as  not  to  allow 
cooling  [270]  time  is  competent  to  mitigate 
damages;  and  even  then  such  mitigation  ex- 
tends only  to  exemplary  damages.  Damages 
for  pecuniary  losses  actually  sustained  from 
a  wrongful  assault  can  never  be  mitigated 
below  adequate  compensation.  Ward  v. 
Blackwood,  41  Ark.  295,  48  Am.  Rep.  41; 
Goldsmith  v.  Joy,  61  Vt.  488,  17  Atl.  1010, 
15  Am.  St.  Rep.  923,  4  L.R.A.  500;  Prentiss 
V.  Shaw,  56  Me.  427,  96  Am.  Dec.  475;  Mil- 
lard V.  Truax,  84  Mich.  517;  Hale  on  Torts, 
262. 

"Provocation,  so  recent  and  immediate  as 
to  induce  a  presumption  that  the  violence 
done  was  committed  under  the  immediate 
and  continuing  influence  of  the  feelings  and 
passions  excited  thereby,  may  be  shown  in 
mitigation  of  damajrcs.  Mowry  v.  Smith,  91 
Mass.  (9  Allen)  67;  Millard  v.  Truax,  84 
Mich.  517,  47  N.  W.  1300,  22  Am.  St  Rep. 
705,  3  Cyc.  1096." 

In  the  case  of  St.  Louis  Southwestern  R. 
Co.  V.  Myzell,  87  Ark.  123,  112  S.  W.  203, 
punitive  damages  were  recovered.  The  evi- 
dence  there   was   that   when   the   passenger 
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got  off  the  train  the  auditor  grabbed  him 
by  the  arm  and  told  the  town  marshal  that 
he  wanted  him  to  take  charge  of  Myzell 
being  drunk  and  disorderly  on  the  train. 
The  marshal  asked  the  auditor  if  he  had  a 
warrant  and,  when  told  that  he  did  not  have, 
the  matter  was  ended.  It  was  shown  that 
Myzell  was  drunk  and  had  been  guilty  of 
very  irritating  conduct,  and  in  holding  that 
he  could  not  recover  punitive  damages  under 
the  circumstances  stated  it  was  there  said: 

*The  auditor's  conduct  was  the  natural, 
although  Improper,  result  of  Myzell's  in- 
sulting and  inebriate  behavior,  but  fell  short 
of  containing  those  elements  of  wantonness 
or  wilfulness  from  which  malice  is  inferred 
which  constitutes  the  basis  of  an  action  for 
exemplary  damages." 

The  case  of  Mahoning  Valley  R.  Co.  v. 
De  Pascale,  70  Ohio  St.  179,  1  Ann.  Cas. 
896,  71  N.  E.  633,  65  L.R.A.  860,  contains 
an  extended  case  note  in  which  many  cases 
are  cited,  the  result  of  these  cases  being 
summed  up  in  the  following  note : 

"In  civil  actions  for  damages  for  assault, 
evidence  that  the  injuries  complained  of  were 
inflicted  under  provocation  offered  by  the 
plaintiff  is  admissible  upon  the  question  of 
the  defendant's  motive  and  the  presence 
[271]  of  malice.  The  effect  of  the  evidence 
may  be  to  show  that  conduct  on  the  part  of 
the  defendant,  which  in  the  absence  of  pro- 
vocation would  seem  malicious,  was  not  ma- 
licious in  view  of  the  provocation  under 
which  he  acted,  and  in  this  way  to  mitigate 
or  to  defeat  altogether  the  recovery  of  ex- 
emplary damages." 

(2)  The  extent  to  which  punitive  damages 
may  be  mitigated  by  provocation  is  a  ques- 
tion of  fact  to  be  passed  upon  by  the  jury  in 
each  particular  case,  and  depends  upon  the 
nature  and  character  of  the  provocation.  If 
the  provocation  was  of  such  a  character  as 
to  make  the  passion  irresistible  and  to  be 
solely  responsible  for  the  assault,  then  no 
punitive  damages  should  be  assessed,  but  un- 
der the  rule  as  stated  in  the  case  of  Le- 
Laurin  v.  Murray,  supra,  such  provocation 
would  not  affect  the  compensatory  damages, 
which  damages  include  such  items  as  loss  of 
time,  bodily  suffering,  impaired  physical  and 
mental  powers,  mutilation,  disfigurement,  ex- 
pense of  attendance,  and  the  like. 

In  the  case  of  Merely  v.  Dunbar,  24  Wis. 
183,  it  was  said: 

"Where  motive  constitutes  a  basis  for  in* 
creasing  the  damages  of  the  plaintiff  above 
those  actually  sustained,  there  it  should,  un- 
der proper  circumstances,  constitute  the  ba- 
sis for  reducing  them  below  the  same  stand- 
ard. If  malice  in  the  defendant  is  to  be 
punished  by  the  imposition  of  additional 
damages,  or  smart  money,  then  malice  on 
the  part  of  the  plaintiff,  by  which  he  pro- 


voked the  injury  eomplalBed  of,  shoiild  be 
subject  to  like  punishment,  which,  in  his  case 
can  only  be  inflicted  by  withholding  the  dam- 
ages to  which  he  would  otherwise  be  entitled. 
The  law  is  not  so  one-sided  as  to  scrutinize  the 
motives  and  punish  one  party  to  the  trans- 
action for  his  malicious  conduct,  and  not  to 
punish  the  other  for  the  same  thing;  nor  so 
unwise  as  not  to  make  allowance  for  the  in- 
firmities of  men,  when  smarting  under  the 
sting  of  gross  and  immediate  provocation. 
If  it  were,  then,  as  has  been  well  said,  it 
would  frequently  happen  that  the  plaintiff 
would  get  full  compensation  for  damages 
[272]  occasioned  by  himself — a  result  which 
would  be  contrary  to  every  principle  of  rea- 
son and  justice." 

For  the  errors  indicated  the  judgment  will 
be  reversed  and  the  cause  remanded. 


ProTooatlom  in  MitisAtiom  of  D 

for  Assault. 


In  Mahoning  Valley  R.  Co.  ▼.  De  Pascale, 
70  Ohio  St.  179,  1  Ann.  Cas.  896,  and  in 
Stockham  v.  Malcolm,  111  Md.  616,  19  Ann. 
Cas.  769,  74  Atl.  569,  it  was  held  that  acts 
of  provocation  on  the  part  of  the  plaintiff 
in  a  civil  action  for  assault  may  be  con- 
sidered by  the  jury  in  mitigation  of  exem- 
plary or  punitive  damages.  The  few  recent 
cases  in  point  aflirm  that  rule  and  also  are 
in  accord  with  the  weight  of  authority  in 
holding  that  provocation  cannot  be  consid- 
ered in  mitigation  of  actual  or  compensatory 
damages.  Webb  v.  Brown,  63  Fla.  306,  58 
So.  27;  Housman  v.  Peterson,  76  Ore.  656. 
149  Pac.  638.  And  see  the  reported  caae. 
In  Housman  v.  Peterson,  supra,  the  court 
said:  "There  is  some  divergence  of  judicial 
expression  as  to  whether  or  not  provocation 
can  be  considered  by  a  jury  in  mitigation  of 
compensatory  damages.  However,  we  think 
that  the  weight  of  authority  and  the  better 
reasoning  support  the  doctrine  announced  in 
the  cases  of  Fenelon  v.  Butts,  53  Wis.  344, 
10  N.  W.  501,  and  Osier  v.  Walton,  67  N. 
J.  L.  63,  50  Atl.  590,  in  thie  latter  of  which 
it  is  briefly  stated  thus:  'A  provocation 
that  will  not  justify  an  assault  should  not 
excuse  making  compensation  for  the  injury 
inflicted.  It  is  enough  that  it  may  save  or 
reduce  a  penalty  quasi  criminal,  which  is 
the  foundation  of  punitive  damages.'" 

In  Newton  v.  Hawks,  113  Me.  44,  92  Atl. 
936,  it  was  held  that  in  an  action  to  recover 
damages  for  assault  and  battery,  if  the  plain- 
tiff claims  punitive  damages,  or  damages  for 
his  injured  feelings,  his  previous  conduct 
and  the  provocation  by  him,  if  any,  may  be 
inquired  into  to  mitigate  the  damages. 
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In  Kentucky,  a  statute  authorizes  the  de- 
fendant in  a  civil  action  for  assault  to  plead 
us  a  defense  to  a  claim  for  punitive  damages 
&Dy  provocation  which  preceded  the  assault. 
Roberson  v.  Woodfork,  155  Ky.  206,  159  S. 
W.  793;  Louisville  R,  Co.  ▼.  Frick,  158  Ky. 
450,  165  S.  W.  649.  See  also  Shields  v. 
Rowland,  151  Ky.  136,  151  S.  W.  408. 

In  two  recent  cases  the  courts  have  de- 
clared that  provocation  might  be  considered 
in  mitigation  of  damages  for  assault,  with- 
out referring  to  any  distinction  in  the  ap- 
plication of  the  rule  to  punitive  or  compen- 
satory damages.  Fagg  v.  Minneapolis,  etc. 
R.  Co.  175  la.  459,  157  N.  W.  148;  Gung- 
rich  V.  Anderson,  189  Mich.  144,  156  N.  W. 
379.  See  also  Jones  v.  Bynum,  189  Ala. 
677,  66  So.  639,  wherein  the  court  said: 
"The  court  properly  instructed  the  jury  that, 
if  the  defendant  assaulted  the  plaintiff  be- 
<»use  of  'words  only'  used  by  the  plaintiiF 
to  the  defendant,  they  must  find  for  the 
plaintiff.  In  civil  actions,  the  abusive  or 
offensive  language  of  the  plaintiff  at  or 
about  the  time  may  mitigate  the  fault  of 
the  defendant,  but  it  caniiot  justify  or  ex- 
cuse it  so  as  to  prevent  some  recovery  of 
damages,  albeit  only  nominal.*' 

However,  in  order  that  provocation  may 
be  shown  in  mitigation  of  damages  it  must 
be  so  immediate  as  to  induce  a  presumption 
that  the  assault  was  committed  under  the 
immediate  influence  of  the  passions  thus  ex- 
cited. Finn  v.  Stoddard  (la.)  .  162  N.  W. 
1:  Mills  V.  Warner,  167  Mich.  619,  133  N. 
W.  494.  See  also  Ritter  v.  Griswold,  2  Ala. 
App.  618,  56  So.  860.  In  Finn  v.  Stoddard, 
supra,  the  court  said:  **It  is  contended  by 
appellee  that  under  the  undisputed  evidence 
the  evidence  clearly  shows  that  the  assault 
was  the  result  of  anger  and  revenge,  and 
that  it  was  premeditated.  Of  course,  there 
is  a  time  in  some  transactions  of  this  kind 
when  the  court  may  say  as  a  matter  of  law 
that  the  proffered  evidence  is  too  remote. 
.  .  .  From  the  circumstances  enumerated, 
and  others  in  the  record,  it  is  quite  clear 
to  our  minds,  and  we  think  the  jury  could 
not  have  found  otherwise,  that  the  assault 
was  premeditated  and  the  result  of  anger 
and  revenge.  Under  the  circumstances  here 
shown,  we  think  the  details  of  the  conversa- 
tion between  defendant  and  his  wife  some 
twelve  hours  before  the  assault  was  not  so 
connected  with  the  assault  as  to  be  substan- 
tially a  part  of  it,  and  that  it  was  too  re- 
mote." But  see  Newton  ▼.  Hawks,  113  Me. 
44,  92  Atl.  936,  wherein  it  was  held  that 
statements  by  the  plaintiff  made  two  days 
before  the  assault  by  the  defendant  should 
have  been  admitted  in  mitigation  of  damages. 
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Parent  and  CltUd  —  Liability  of 
ent  —  Neoessaries  Fmmislied  Child. 

Parents  are  bound  to  provide  a  minor  child 
with  necessaries.  If  they  neglect  to  so  pro- 
vide, they  may  become  liable  to  a  third  per- 
son who  furnishes  necessaries  even  without 
their  consent.  Where  they  are  ready  to  so 
provide,  a  third  person  can  claim  liability 
only  on  ground  of  contract,  express  or  im- 
plied. This  action  is  for  necessaries  supplied 
to  a  minor  son,  and  it  is  based  upon  an  im- 
plied contract. 

Emancipation    —    SnAeienejr    of    BH« 
denoe. 

Defendants  rely  on  a  claim  that  their  son 
had  been  emancipated,  and  hence  a  contract 
on  their  part  to  pay  should  not  be  implied. 
Emancipation  may  be  complete,  in  which  case 
it  relieves  the  minor  from  custody  and  con- 
trol of  the  parents  and  destroys  the  fllial 
relation,  or  it  may  be  partial.  The  evidence 
shows  no  more  than  a  gift  to  the  son  of  his 
earnings  and  the  right  to  make  contracts  of 
employment.  Complete  emancipation  cannot 
be  inferred  from  such  evidence.  If  the  earn- 
ings given  are  sufficient  to  supply  the  son 
with  all  necessaries,  the  parents  are  under 
no  further  liability;  if  not,  the  parents  re- 
main liable  for  any  necessaries  which  the 
wages  are  not  sufficient  to  supply. 

[See  note  at  end  of  this  case.] 


There  was  no  evidence  in  the  case  that 
plaintiff  was  employed  by  parties  other  than 
defendants,  and  a  submission  of  that  ques- 
tion to  the  jury  was  error. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Municipal  Court  of  St.  Paul: 
FiNEHOUT,  Judge. 

Action  by  H.  M.  Lufkin,  plaintiff,  against 
W.  J.  Harvey  at  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.     Reversed. 

E.  O.  Wergedahl  and  John  R,  Oonohue  for 
appellant. 

Wiokersham  d  Churchill  for  respondents. 


[239]  Hallam,  J. — ^This  case  was  befon^ 
this  court  on  a  former  appeal.  125  Minn.  458, 
147  N.  W.  444.  The  action  was  brought  to 
charge  defendants  with  liability  for  medical 
and  surgical  services  furnished  to  a  minor 
son.    On  the  former  trial,  the  trial  court,  try- 
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ing  the  case  without  a  juxy,  held  that  plain- 
tiff had  pleaded  only  an  express  contract,  and 
that  no  express  contract  was  proven,  and  on 
this  ground  decided  the  case  for  defendants. 
This  court  held  that  the  complaint  pleaded 
also  an  jmplied  contract  and  that  there  was 
evidence  of  an  implied  contract,  and  remanded 
the  case  to  be  tried  on  all  the  evidence.  The 
case  was  retried  before  the  court  and  a  jury. 
The  jury  found  for  defendants  and  plaintiff 
appeals. 

1.  Plaintiff  again  relied  upon  an  implied 
contract.  The  evidence,  from  which  it  is 
claimed  a  promise  of  defendants  to  pay  should 
be  implied,  is,  in  brief,  that  their  son  had 
been  injured  in  the  yards  of  the  Union  Depot 
Company,  where  he  was  employed,  and  was 
taken  to  a  hospital;  that  plaintiff  was  called 
by  a  friend  and  repaired  to  the  hospital.  An 
immediate  operation  was  necessary.  He  per- 
formed this  operation,  and  later  a  second 
operation,  and  continued  to  treat  the  son 
for  a  period  of  nine  months,  all  with  the 
knowledge  and  acquiescence  of  defendants. 
The  necessary  character  of  the  services  is  ad- 
mitted. 

In  general  parents  are  bound  to  supply  a 
minor  child  with  the  necessaries  of  life.  They 
may  be  held  to  pay  for  necessaries  furnished 
by  a  third  person  to  a  minor  child  without 
their  contract  or  consent  where  there  is  an 
omission  of  duty  on  their  part  to  furnish 
necessaries,  as  where  the  need  exists  and  the 
parents  refuse  or  neglect  to  act  ( 29  Cyc.  1609 
(6,  7) ;  Brown  v.  Deloach,  28  Ga.  486;  Fai:m- 
ington  v.  Jones,  36  N.  H.  271;  Tomkins  v. 
Tomkins,  11  N.  J.  Eq.  612;  Clinton  v.  Row- 
land, 24  Barb.  (N.  Y.)  634);  or  in  case  of 
some  special  exigency  rendering  the  interfer- 
ence of  the  third  person  reasonable  and  prop- 
er, as  in  case  of  illness  at  a  distance  from 
tlie  parental  home.  Keaton  v.  Davis,  18  Ga. 
457;  Porter  v.  Powell,  79  la.  151,  44  N.  W. 
296,  7  L.R.A.  176,  18  Am.  St.  Rep.  353. 
Where,  however,  the  minor  is  provided  for 
by  his  [240]  parents,  there  is  no  occasion  for 
third  persons  to  interfere,  and  in  such  case 
the  parents  are  not  liable  for  articles  of  the 
necessary  class  which  a  third  person  may 
furnish  to  their  child,  unless  they  agree  to 
pay  therefor.  Such  agreement  may  be  im- 
plied from  the  existence  of  the  parents'  duty 
to  provide  for  their  child  and  their  knowledge 
that  a  third  person  is  furnishing  necessaries 
with  the  expectation  that  they  will  pay  there- 
for. Lufkin  v.  Harvey,  125  Minn.  458,  147 
N.  W.  444.  It  is  on  this  ground  that  liability 
is  claimed  in  this  action. 

2.  Defendants  seek  to  avoid  liability  on  the 
ground  that  they  had  emancipated  their  son, 
claiming  that  they  were  for  that  reason  not 
liable  under  any  circumstances  for  necessaries 
furnished  to  him.  It  may  be  conceded  that 
no  implied  contract  could  arise  under  the 
facts  of  this  case,  unless  there  existed  a  duty 


on  the  part  of  the  defendants  to  provide  their 
son  with  necessaries.  In  other  words,  a  con- 
tract would  not  be  implied  from  the  facts  in 
this  case  if  the  son  had  been  of  full  age;  but, 
if  defendants  were  under  obligation  to  provide 
their  son  with  necessary  surgical  care,  an  ob- 
ligation to  pay  might  well  arise  from  the 
facts  in  evidence. 

The  evidence  as  to  emancipation  on  which 
defendants  rely  is  as  follows:  The  son  Tvas 
at  the  time  of  his  injury  about  18  years  old. 
He  was  living  at  home  with  his  parents.  For 
about  two  years  he  had  worked  out,  and  for 
about  one  year  had  worked  for  the  Union  De- 
pot Company.  He  secured  that  job  himself; 
made  his  Own  contract;  collected  his  own 
wages;  kept  or  spent  his  own  money  as  he 
pleased,  and  paid  for  his  board  at  home. 

Under  the  English  common  law,  emancipa- 
tion of  children  by  their  parents  as  we  now 
understand  the  term  was  quite  unknown. 
Schouler,  Dom.  Bel.  (6th  Ed.)  §  267;  Hex 
V.  Roach,  6  T.  R.  247;  Rex  ▼.  Wilmington,  S 
B.  it  Aid.  525,  7  E.  C.  L.  180.  In  the  United 
States  the  doctrine  of  emancipation  has  been 
applied  with  some  liberality.  Emaneipation 
is  not,  however,  to  be  presumed.  It  must  be 
proved.  Sumner  v.  Sebeo,  3  Greenl.  (Me.) 
223 ;  Lisbon  v.  liyman,  49  N.  H.  553.  A  minor 
may  be  emancipated  by  an  instrument  in 
writing,  by  verbal  agreement^  or  by  impli- 
cation from  the  conduct  of  the  parties.  Clay 
V.  Shirley,  65  N.  H.  644,  23  Atl.  521.  There 
may  be  complete  emancipation,  even  though 
the  minor  continues  [241]  to  reside  with  his 
parents.  29  Cyc.  1674;  Taubert  v.  Tanbert, 
103  Minn.  247,  114  N.  W.  763;  Donegan  t. 
Davis,  66  Ala.  362 ;  Dierker  y.  Hess,  54  Mo. 
246,  250;  McClockey  v.  Cyphert,  27  Pa,  St. 
220;  Beaver  v.  Bare,  104  Pa.  St.  58,  62,  4^ 
Am.  Rep.  567. 

Complete  emancipation  gives  to  the  minor 
his  time  and  earnings  and  gives  up  the  par- 
ents' custody  and  control,  and  in  fact  works 
an  absolute  destruction  of  the  filial  relation. 
Lowell  V.  Newport,  66  Me.  78.  Emancipation 
may,  however,  be  partial.  A  minor  may  be 
emancipated  for  some  purposes  and  not  for 
others.  The  parent  may  authorize  his  minor 
child  to  make  contracts  of  employment  and 
collect  and  spend  the  money  earned  and  still 
not  emancipate  him  from  parental  custody 
and  control.  Porter  v.  Powell,  79  la.  161^ 
44  X.  W.  295,  7  L*R.A.  176,  18  Am.  St.  Rep. 
353;  Hunycutt  v.  Thompson,  159  N.  C  29, 
74  S.  E.  628,  40  L.R.A.(N.S.)  488,  Ann.  Gas. 
1913E   928. 

There  is  some  authority  for  the  proposi- 
tion that  complete  emancipation  of  a  minor 
relieves  the  parent  of  all  duty  of  support, 
and  that  the  mutual  rights  and  obligations 
of  parent  and  child  are  then  the  same  as 
though  the  child  were  of  lawful  Afce.  Schoul- 
er, Dom.  Rel.  (5th  Ed.)  §  268.  We  are  not 
confronted    with    that    question    here,    since 
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we  consider  tlie  evidence  insuiiicient  to  show 
s  complete  emancipation.  It  shows  no  more 
than  an  assent  on  the  part  of  the  parents 
that  the  boy  should  hire  out  and  collect  and 
spend  what  he  earned.  Complete  emancipa* 
tion  cannot  be  inferred  from  these  facts 
alone.  Dunks  v.  Grey,  8  Fed.  862;  Sears- 
mont  V.  Thorndike,  77  Me.  504,  1  Atl.  448; 
Nicolaus  V.  Synder,  56  Neb.  531,  76  N.  W. 
1083. 

Taubert  ▼.  Taubert,  103  Minn.  247,  114  N. 
W.  763,  is  cited  as  establishing  a  contrary 
rule.  We  do  not  think  that  decision  can 
be  so  construed.  In  that  case  a  widowed 
mother  conducted  a  tanning  and  fur  dyeing 
business.  She  employed  a  minor  son  to  work 
for  her  in  the  factory  for  the  stipulated  com- 
pensation of  six  dollars  a  week  and  board 
and  lodging  in  her  home.  It  was  held  that 
the  eridence  was  sufficient  to  justify  sub- 
mission to  the  Jury  of  the  question  whether 
she  freed  him  from  her  parental  custody  and 
control.  The  opinion  in  the  case  does  not 
purport  to  state  all  the  evidence  upon  which 
the  finding  of  emancipation  was  sustained. 
The  record  contains  some  showing  that  [242] 
the  mother  not  only  gave  her  son  his  earn- 
ings, but  that  she  told  him  that  he  might  go 
to  work  and  "take  care  of  himself,"  and  do 
what  he  wanted  to,  and  that  he  assented 
thereto. 

When  we  consider  that  complete  emanci- 
pation involves  an  absolute  destruction  of  the 
filial  relation,  it  is  quite  clear  that  it  should 
not  be  inferred  from  the  fact  alone  that  the 
parent  gives  the  child  the  right  to  hire  out 
and  collect  and  disburse  his  earnings.  It 
is  matter  of  common  knowledge  that,  in 
very  many,  if  not  most,  cases  where  such 
right  is  given  to  minor  children  living  at 
home  tlfcre  ]»  no  thought  of  destruction  of 
the  filial  relation. 

We  think  a  gift  to  the  son  of  his  wages  has 
about  the  same  bearing  upon  the  liability  of 
the  parent  for  necessaries  that  a  gift  of  any 
other  money  would  have.  If  it  is  sufficient 
to  supply  the  son  with  all  necessaries,  he 
may  not  pledge  hie  parents'  credit  and  the 
parents  are  not  chargeable  therewith.  If  it 
is  not  sufficient,  the  parents  remain  liable 
for  any  necessaries  which  the  wages  are  not 
sufficient  to  supply.  This  is  the  substance 
of  the  rule  of  many  cases  where  recovery  has 
been  sustained  against  a  parent  for  necessaries 
furnished' to  a  minor  child,  notwithstanding 
such  minor  has  been  given  his  earnings. 
PorUr  v.  Powell,  79  la.  161,  155,  44  N.  W. 
295,  18  Am.  St.  Rep.  353,  7  L.R.A.  176; 
Cooper  V.  McNamara,  92  la.  243,  60  N.  W. 
622;  DeWane  v.  Hansow,  56  111.  App.  575; 
Hunycutt  v.  Thompson,  159  N.  C.  29,  74 
8.  E.  628,  40  L.R.A.(K.S.)  488,  Ann.  Cas. 
1913E  928.  See  also  Swain  v.  Tyler,  26 
Vt.  9.     We  have  not  attempted  to  harmon- 


ize all  the  cases  bearing  upon  tliia  question. 
Some  contain  language  not  consistent  with 
this  decision.  Giovagnioli  v.  Ft.  Orange 
Constr.  Co.  148  App.  Biv.  489,  133  N.  Y.  S. 
92;  Johnson  v.  Gibson,  4  £.  D.  Smith  (N.  Y.) 
231.  Some  even  hold  that  a  parent  is  under 
no  obligation  to  support  his  minor  children. 
Kelley  v.  Davis,  49  N.  H.  187,  6  Am.  Rep. 
499;  Raymond  v.  Loyl,  10  Barb.  (N.  Y.) 
483 ;  Gordon  v.  Potter,  17  Vt.  348.  The  prin- 
ciples we  have  stated  appear  to  us  just,  and 
are,  we  believe,  well  sustained  by  authority. 

Our  conclusion  is  that  there  is  ample  evi- 
dence of  an  implied  contract  on  the  part  of 
these  defendants  to  pay  for  plaintiff's  serv- 
ices, and  that  the  defense  of  emancipation 
is  not  made  out.  We  do  not  consider  the 
case  one  where  we  can  order  judgment  for 
the  plaintiff  notwithstanding  the  verdict,  and 
new  trial  must  be  grantedi 

[243]  3.  For  purposes  of  a  new  trial,  refer- 
ence should  be  made  to  another  portion  of  the 
charge.  During  the  trial  defendants  made 
persistent  effort  to  elicit  from  plaintiff  seme 
evidence  that  he  was  in  fact  employed  by  the 
Union  Depot  Company  and  that  he  looked 
to  that  company  for  payment.  The  attempt 
as  such  proof  wholly  flailed.  Nevertheless, 
the  court  instructed  the  jury  as  follows: 

''There  has  been  some  testimony  here  an 
the  part  of  the  defendants  that  the  plaintiff 
looked  to  the  Union  Depot  Company  for  the 
payment  of  the  bill,  which  plaintiff  denies. 
But  if  you  find  that  the  plaintiff  in  the  first 
instance  attempted  to  collect  his  bill  from 
the  Depot  Company,  that  he  looked  to  them 
for  the  payment  of  the  same,  that  he  consid- 
ered the  Depot  Company  responsible  for  the 
payment  of  the  bill,  he  could  not  hold  the 
defendants  liable*  then  ip  that  case  your  ver- 
dict will  be  for  the  defendants." 

There  was  no  evidence  as  to  any  of  these 
matters.  By  giving  this  instruction,  the 
court  submitted  to  the  jury 'on  issue  upon 
which  there  was  no  evidence.  This  was  error. 
Reed  v.  Lammel,  40  Minn.  397,  42  N.  W.  202 ; 
Rugland  v.  Tollefsen,  53  Minn.  267,  55  N.  W. 
123;  Van  Doren  v.  Wright,  65  Minn.  80,  67 
N.  W.  668,  68  N.  W.  22 :  Anderson  v.  Worm- 
ser,  129  Minn.  8,  151  N.  W.  423. 

Order  reversed  and  new  trial  granted. 

NOTE. 

Snffloienoy  of  Evidenoe  to  Sliow  Eman- 
cipation   of   Infant. 

Greneral  Rule,   585. 
■Application  of  Rule,   586. 
Limitation  of  Rule,  588. 

General  Mule, 

The  suflBciency  of  the  evidence  to  show  the 
emancipation    of   an    infant   must   be   deter- 
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mined  largely  on  the  peculiar  facts  and  cir- 
oumstances  of  each  case;  but  aa  a  general 
rule  the  fact  that  an  infant  has  contracted  a 
relation  which  is  inconsistent  with  the  idea 
of  his  being  in  a  subordinate  situation  in  his 
parent's  family  is  sufficient  evidence  to  war- 
rant the  finding  of  an  emancipation. 

United  States. — Thompson  v.  Chicago,  etc. 
R.  Co.  104  Fed.  845;  Swift  ▼.  Johnson,  138 
Fed.  867,  71  C.  C.  A.  619,  1  L.R.A.(N.S.) 
1161. 

Alabama. — Donegan  v.  Davis,  66  Ala.  362. 

California. — Lackman  v.  Wood,  26  Cal.  147. 

Delaware. — Farrell  v.  Farrell,  3  Houst.  633. 

Indiana. — Robinson  ▼.  Hathaway,  150  Ind. 
679,  50  N.  E.  883.  See  also  Wright  ▼.  Dean, 
79  Ind.  407. 

loufa. — Jacobs  y.  Jacobs,  130  la.  10,  104 
N.  W.  489,  114  Am.  St.  Rep.  402. 

Kansas. — Longhofer  v.  Herbel,  83  Kan.  278, 
111  Pac.  483. 

Kentucky. — Mauck  ▼.  Southern  R.  Co.  148 
Ky.  122, 146  S.  W.  28;  Chesapeake,  etc.  R.  Co. 
V.  De  Atley,  161  Ky.  109,  151  S.  W.  363; 
Louisville,  etc.  R.  Co.  v.  Davis,  105  S.  W. 
455,  32  Ky.  L.  Rep.  306;  Rounds  v.  McDaniel, 
133  Ky.  669,  19  Ann.  Cas.  326,  116  S.  W.« 
956,  134  Am.  St.  Rep.  482. 

Maine. — Portland  v.  New  Gloucester,  16 
Me.  427 ;  Dennysville  v.  Trescott,  30  Me.  470 ; 
Carthage  v.  Canton,  97  Me.  473,  54  Atl.  1104. 

Massaohusetts. — Wodell  v.  Coggeshall,  2 
Mete.  89,  35  Am.  Dec.  391;  Whiting  v.  Earle, 
3  Pick.  201,  15  Am.  Dec.  207;  Jenny  v.  Alden, 
12  Mass.  375;  Nightingale  v.  Withington,  15 
Mass.  272,  8  Am.  Dec.  101;  McCarthy  ▼. 
Boston,  etc.  R.  Corp.  148  Mass.  550,  20  N.  E. 
182,  2  L.R.A.  608. 

Michigan. — Sword  v.  Keith,  31  Mich.  247; 
Fox  V.  Schumann,  191  Mich.  331,  158  N.  W. 
168. 

Missouri. — Dierker  v.  Hess,  64  Mo.  246; 
McMorrow  ▼.  Dowell,  116  Mo.  App.  289,  90 
S.  W.  728. 

Neu>  Jersey. — Berla  ▼.  Meisel,  52  Atl.  999. 

New  York. — Canovar  v.  Cooper,  3  Barb. 
115;  Giovagnioli  v.  Ft.  Orange  Constr.  Co.  148 
App.  Div.  489,  133  N.  Y.  S.  92. 

North  Carolina. — Ingram  v.  Southern  R. 
Co.  152  N.  C.  762,  67  S.  E,  926;  Lowrie  v. 
Oxendine,  153  N.  C.  267,  69  S.  E.  131;  Hol- 
land V.  Hartley,  171  N.  C.  376,  88  S.  E.  607. 

Ohio. — Geringer  v.  Heinlein,  11  Ohio  Dec. 
(Reprint)  787,  29  Wkly.  L.  Bui.  339,  6  Ohio 
Dec.  26. 

Oklahoma.—Wehb  v.  Harris,  32  Okla.  491, 
Ann.  Cas.  1914A  602,  121  Pac.  1082. 

Pennsylvania. — ^McCloskey  v.  Cyphert,  27 
Pa.  St.  220. 

Rhode  Island. — ^Pardey  v.  American  Ship 
Windlass  Co.  19  R.  I.  461,  34  Atl.  737. 

remit.— Granrud  v.  Rea,  24  Tex.  Civ.  App. 
299,  59  S.  W.   841;    Gulf  Cooperage  Co.  v. 


Abernathy,  54  Tex.  Civ.  App.  137,  116  S.  W. 
869. 

West  Fir^tn^o.— Halliday  v.  Miller,  29  W- 
Va.  424,  1  S.  E.  821,  6  Am.  St.  Rep.  653; 
Weese  v.  Yokum,  62  W.  Va.  560,  59  S.  E.  614. 

The  emancipation  of  a  minor  is  not  pre- 
sumed but  must  be  proved,  and  the  burden  of 
proof  is  on  the  parent  claiming  it.  Lowell 
y.  Newport,  66  Me.  78;  Searsmont  v.  Thorn- 
dike,  77  Me.  604,  1  Atl.  448;  Wallace  v.  Cox, 
136  Tenn.  69,  188  S.  W.  611,  L.R.A.1917B 
690. 

A  litigant  cannot  testify  to  the  conclusion 
that  lie  has  been  emancipated  when  the  result 
of  a  suit  depends  on  the  direct  issue  of  eman- 
cipation. That  fact  must  be  proved  by  com- 
petent evidence.  George  Adams,  etc.  Co.  v. 
Cook,  82  Neb.  684,  118  N.  W.  662.  See  also 
Lisbon  v.  Lyman,  49  N.  H.  553. 

For  the  purpose  of  determining  whether 
a  parent  has  renounced  all  parental  obliga- 
tions to  his  infant  'It  is  frequently  of  the 
greatest  importance  to  ascertain  the  subse- 
quent conduct  of  the  parent  and  child,  as  this 
may  throw  great  light  upon  the  intention  of 
the  parent  at  the  time  of  the  claimed  emanci- 
pation." Carthage  v.  Canton,  97  Me.  473» 
54  Atl.  1104. 

Where  the  question  whether  an  infant  has 
been  emancipated  depends  on  circumstances 
and  on  inferences  about  which  intelligent 
persons  may  honestly  differ,  it  is  a  question 
of  fact  which  should  be  determined  by  the 
jury.  Jackson  v.  Citizens'  Bank,  etc.  Co.  53 
Fla.  265,  44  So.  516;  Haugh,  etc.  Iron- Works 
V.  Duncan,  2  Ind.  App.  264,  28  N.  E.  334; 
Kubic  V.  Zemke,  105  la.  269,  74  N.  W.  748 ; 
Bristor  v.  Chicago,  etc.  R.  Co.  128  la.  479, 
104  N.  W.  487;  Lewis  v.  Missouri,  etc.  R. 
Co.  82  Kan.  351,  108  Pac.  95;  Fox  v.  Schu- 
mann, 191  Mich.  331,  158  N.  W.  168;  Tau- 
bert  V.  Taubert,  103  Minn.  247,  114  N.  W. 
763;  Bros! us  v.  Barker,  154  Mo.  App.  657, 
136  S.  W.  18;  Nicolaus  v.  Synder,  56  Neb. 
531,  76  N.  W.  1083;  Delaware  County  Nat. 
Bank  v.  Headley  (Pa.)  4  Atl.  464. 

ApplioaUon  mf  JBuIe. 

In  Chesapeake,  etc.  R.  Co.  v.  De  Atley,  151 
Ky.  109,  151  S.  W.  363,  an  action  by  a  par- 
ent for  injuries  sustained  by  his  minor  son 
who  was  employed  by  the  defendant,  it  ap- 
peared that  the  parent  having  knowledge 
of  the  employment  neither  made  any  effort 
to  reclaim  his  son's  services  nor  did  any- 
thing to  indicate  that  he  desired  to  exert 
any  further  parental  control  over  him.  Tbe 
court  said:  "This  course  of  conduct  on 
the  part  of  the  father  amounted  to  an  im- 
plied, if  not  an  express,  emancipation  of  hi  a 
son.  A  father  who  voluntarily  permits  h&a 
grown  son  to  work  for  himself  in  a  neigh- 
boring county,  and  who  knows  where  his  son 
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is  employed,  or  at  least  knows  that  he  is 
employed,  can  easily  ascertain  the  character 
of  his  employment,  and  who  permits  him  to 
remain  away  from  home  more  than  a  year 
without  making  any  effort  to  control  his  con- 
duct  or  his  employment,  and  the  son  re* 
ceives  and  spends  his  own  wages,  in  short, 
acts  in  all  respects  as  if  he  had  reached  his 
majority  the  father  cannot,  when  the  son  re- 
ceives some  injury,  assert  claim  of  parental 
authority  and  recover  from  the  employer  of 
the  son  compensation." 

Tn  Nightingale  v.  Withington,  15  Mass. 
272,  8  Am.  Dec.  101,  it  was  said :  "Where  the 
father  has  discharged  himself  of  the  obliga- 
tion to  support  the  child,  or  has  obliged  the 
child  to  support  himself,  there  is  no  prin- 
ciple, but  that  of  slavery,  which  will  continue 
his  rights  to  receive  the  earnings  of  the 
child's  labor.  Thus,  if  the  father  should 
refuse  to  support  a  son,  should  deny  him  a 
home,  and  force  him  to  labor  abroad  for 
his  own  living, — or  should  give  or  sell  him 
his  time,  as  is  sometimes  done  in  the  coun- 
try (although  this  latter  practice  is  cer- 
tainly questionable,  as  to  any  promise  made 
in  consideration  of  it), — ^the  law  will  imply 
an  emancipation  of  the  son;  and,  although 
it  will  not  enable  him  to  contract  to  his 
prejudice,  it  will  give  him  the  benefit  of  such 
contracts  as  are  made  with  him  for  his 
services;  and  a  payment  made  to  the  son,  in 
such  circumstances,  will  be  a  good  discharge 
of  such  contract." 

In  Canovar  y.  Ck>oper,  3  Barb.  (N.  Y.) 
116,  an  action  by  a  minor  for  services  per- 
formed by  him  for  the  defendant,  the  evi- 
dence adduced  showed  the  plaintiff  was  in 
the  habit  of  working  for  others  and  re- 
ceiving the  pay  himself  without  his  par- 
ent's objection  and  that  his  father  had  been 
absent  for  several  years  leaving  his  son  to 
shift  for  himself.  It  was  held  that  eman- 
cipation might  be  presumed.  The  court  said: 
"The  reason  why  parents  are  entitled  to 
the  services  of  their  minor  children,  usual- 
ly given,  is  that  which  I  have  already  men- 
tioned— ^the  liability  to  support  them.  But 
in  my  opinion  a  much  stronger  reason,  and 
one  much  more  consonant  with  the  feelings 
and  obligations  of  parent  and  child,  is,  that 
it  gives  the  parent  the  control  over  the  ac- 
tions of  his  children  when  they  are  incapable 
of  judging  for  themselves,  and  thus  has  a 
tendency  to  save  them  from  the  effects  of 
idleness  or  imprudence.  But  when  a  parent, 
from  confidence  in  his  minor  child,  or,  as  is 
sometimes,  although  I  hope  not  often,  the 
case,  from  indifference  as  to  his  welfare,  al- 
lows the  child  to  manage  for  himself,  and  to 
obtain  his  support  from  his  own  industry, 
the  reasons  for  the  rule  fail,  and  the  rule 
falls  with  them.  The  conclusion  to  which 
the  referees  in  this  cause  came,  that  the  par- 


ent had  in  effect  manumitted  the  plaintiff, 
was  one  of  fact,  and,  in  our  opinion,  was 
warranted  by  the  evidence." 

In  Swift  v.  Johnson,  138  Fed.  867,  71  C. 
C.  A.  619,  1  L..R.A.(N.S.)  1161,  it  ap- 
peared that  a  father  had  wilfully  aban- 
doned his  family  when  his  son  was  nine 
years  of  age  and  thus  obliged  the  son  to 
obtain  employment  and  assist  in  the  sup- 
port of  himself  and  his  sister.  In  an  ac- 
tion for  injuries  resulting  in  the  death  of 
the  minor  son,  it  was  held  that  no  other 
conclusion  was  permissible  under  the  evi- 
dence than  that  there  had  been  an  emanci- 
pation of  the  son,  and  that  the  father  had 
forfeited  the  right  which  otherwise  he 
would  have  had  to  the  son's  services  and 
earnings  during  his  minority. 

In  aa  action  for  damages  by  a  parent 
for  loss  of  services  of  his  minor  son  in 
consequence  of  injuries  received  by  him 
and  caused  by  the  defendant's  negligence, 
where  the  evidence  disclosed  that  the  plain- 
tiff had  driven  his  infant  son  from  the 
house  and  turned  him  on  the  world  to  shift 
for  himself,  the  court  in  affirming  a  judg- 
ment for  the  defendant  held  that  the  fath- 
er had  forfeited  his  rights  by  his  acts;  that 
his  conduct  was  sufiicient  to  justify  a  con- 
clusion that  he  had  emancipated  his  infant 
son,  and  his  contention  that  in  his  own  mind 
he  did  not  intend  to  emancipate  him  would 
not  avail  him.  McCarthy  v.  Boston,  etc.  R. 
Corp.  US  Mass.  550,  20  N.  £.  182,  2  L.R.A. 
608. 

In  Dierker  v.  Hess,  54  Mo.  246,  the  action 
was  by  a  creditor  of  the  parent  who  levied  on 
property  part  of  which  was  claimed  by  the 
infant  son.  Evidence  was  submitted  that  tlie 
parent  had  given  his  son  the  privilege  of 
appropriating  his  earnings  to  his  own  use, 
that  the  son  devoted  those  earnings  to  the 
purchase  of  some  of  the  property  which  was 
the  basis  of  the  litigation,  and  that  the  son 
always  claimed  and  the  parent  always  rec- 
ognized the  property  as  belonging  to  his  son. 
The  jury  found  that  emancipation  had  taken 
place.  On  appeal  by  the  creditor  on  the 
ground  that  emancipation  to  be  effective  must 
be  complete  and  notorious,  and  not  evidenced 
by  occasional  manifestations,  the  court  in  dis- 
cussing the  question  said :  "The  doctrine  con- 
tended for  by  appellant's  counsel  is,  although 
supported  by  several  authorities,  peculiarly 
abhorrent  to  my  mind.  It  is  not  necessary 
that  the  father,  in  order  to  give  his  minor  son 
the  privilege  of  receiving  the  fruits  of  his 
own  labor,  should  proclaim  that  fact  from  the 
housetops,  or  accompany  it  by  some  token 
or  ceremonial,  as  open  and  as  odious  as  that 
which  formerly  attended  the  manumission  of 
a  slave;  nor  is  it  necessary  to  accomplish  that 
end,  that  the  son  should  cease  to  be  a  member 
of  his  father's  family;  that  the  dearest  do- 
mestic ties  should  be  rudely  sundered,  and  he 
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driven  like  some  alien  and  outcast  from  be* 
neath  the  paternal  roof.  The  fact,  that  the 
father  has  thug  relinquished  his  claims  to  the 
son's  earnings,  may  be  established  either  by 
direct  evidence  or  be  implied  from  circum- 
stances; and,  where  such  relinquishment  has 
been  bona  fide  effectuated,  it  does  not  lie  in 
the  power  of  some  prowling  creditor  to  wrest 
from  the  son  the  gains  he  has  achieved  by 
honest  industry,  under  the  specious  and  cove- 
tous pretext  that  the  property  belongs  to  the 
father."  To  the  same  effect  see  Jenney  v. 
Alden,  12  Mass.  376;  McCloskey  v.  Cyphert, 
27  Pa.  St.  220. 

An  emancipation  of  the  infant  is  not  the 
less  effectual  because  he  remains  imder  his 
father's  roof.  A  disruption  of  the  family  is 
not  necessary.  The  failure  to  turn  the  child 
out  of  doors  does  not  render  the  mutual  re- 
nunciation any  less  effectual;  and  so  where 
the  children  contract  for,  collect  and  use  their 
own  earnings,  a  home  purchased  therewith  in 
the  parent's  name  cannot  be  subjected  to  levy 
by  a  creditor  of  the  parent,  as  emancipation 
will  be  inferred.  Donegan  v.  Davis,  66  Ala. 
362;  Ger linger  v.  Heinlein,  11  Ohio  Dec.  (Re- 
print) 787,  29  Wkly.  Law  Bui.  339,  6  Ohio 
Dec.  26.  But  see  Oodfrey  v.  Hays,  6  Ala.  501, 
41  Am.  Dec.  58  (infra.) 

Where  a  minor  was  employed  by  a  railroad 
company  with  the  knowledge  of  his  parent 
who  merely  received  a  portion  of  the  son's 
wages,  it  was  held  to  be  a  practical  manu- 
mission of  him;  and  in  an  action  by  the  par- 
ent against  the  railroad  company  for  the  loss 
of  his  son's  services,  the  latter  having  been 
injured  in  his  employment,  the  court  said  that 
the  foregoing  facts  were  sufficient  to  warrant 
a  peremptory  instruction  for  the  defendant  at 
the  close  of  plaintiff's  evidence.  Louisvillei 
etc.  R.  Co.  V.  Davis,  105  S.  W.  466,  32  Ky.  L. 
Rep.  306.  To  the  same  effect  see  Mduck  y. 
Southern  R.  Co.  148  Ky.  122,  146  S.  W.  28. 

In  Bristor  v.  Chicago,  etc.  R.  Co.  128  la. 
479,  104  N.  W.  487,  an  action  by  a  parent  to 
recover  the  value  of  horses  killed  in  trans- 
portation, wherein  the  plaintiff's  minor  son 
claimed  some  of  the  horses  as  his  own,  hav- 
ing purchased  them  with  his  own  earnings, 
the  court  said:  "The  son  was  nearly  of 
age.  He  had  been  allowed  to  work  and 
collect  wages  as  his  own,  and  with  them  to 
purchase  these  horses.  He  had  used  them 
in  farming  on  his  own  account.  The  father's 
oversight  doubtless  was  exercised  in  the  pa- 
ternal spirit  for  the  protection  of  the  son's 
interest,  and  not  because  of  any  claim  to  the 
property  or  the  earnings  of  the  son  with  or 
without  its  use.  True,  the  plaintiff's  answers 
are  not  as  definite  as  they  might  have  been 
concerning  his  intention,  for  he  refers  to  the 
horses  as  belonging  to  his  son,  and  yet  re- 
peatedly states  somewhat  equivocally  that  he 
allowed  him  to  claim  them.    But  the  names  of 


both  were  attached  to  the  shipping  contract* 
and  the  son  handled  them  as  his  own  property. 
We  think  the  evidence  such  that  the  issue  aa 
to  whether  the  son  had  been  emancipated 
with  respect  to  his  earnings  and  acquired 
this  property  as  his  own  should  have  been 
submitted  to  the  jury." 

In  an  action  by  a  person  after  he  had  at- 
tained his  majority  for  services  rendered  dur- 
ing a  brief  period  of  his  minority,  the  eourt 
said  in  Nicolaus  v.  Synder,  56  Neb.  631,  76  N. 
W.  1083:     "There  was  evidence  from  which  it 
is  claimed  the  jury  might  have  concluded  that 
plaintiff   was    specially    authorized     by     his 
mother  to  collect  wages  for  these  particular 
services,  and  perhaps  some  others  named,  but 
there  was  no  general  emancipation.     .     . 
The  question  presented  by  the  proofs  on  this 
point  was  narrowed  down  to  the  claim  that 
there  was  special  leave  given  plaintiff,  who 
was  then  in  his  eighteenth  year,  to  hire  him- 
self to  the  defendant  and  from  him  to  collect 
his  wages.     The  stepfather  is  not  shown  to 
have  done  otherwise  than  to  acquiesce  in  this 
arrangement,  and  whether  the  evidence  war- 
ranted  a  finding  of   the   existence   of   such 
authority  was  a  question  of  fact  to  be  de- 
termined  by  the   jury,   provided  there   was 
evidence  from  which  different  persons  might 
draw  different  conclusions." 

In  Kubic  v.  Zemke,  105  la.  269,  74  N.  W. 
748,  the  evidence  adduced  as  to  the  issue  of 
emancipation  was  that  the  infant  lived  with 
his  father  for  a  short  time  when  he  was  fifteen 
years  old,  during  which  time  he  worked  for 
his  father,  and  thereafter  left  without  giving 
any  reason  for  doing  so,  except  that  he  did 
not  want  to  stay.  It  was  held,  the  action 
being  against  the  parent  for  necessaries  fur- 
nished to  the  infant,  that  it  was  error  for  the 
trial  court  to  direct  a  verdict  for  the  plain- 
tiff, the  question  of  emancipation  being  for  the 
jury.  See  also  Ream  v.  Watkins,  27  Mo.  516, 
72  Am.  Dec.  283. 

Where  it  appeared  that  a  minor  was  era- 
ployed  by  a  firm  of  which  his  father  was  a 
member  and  treated  in  all  respects  similar 
to  all  other  employees,  receiving  his  wages 
which  his  parent  permitted  him  to  invest,  it 
was  held  that  the  facts  were  ample  to  submit 
to  the  jury  on  the  issue  of  emancipation. 
Delaware  County  Nat.  Bank  v.  Headley  (Pa.) 
4  Atl.  464.  To  the  same  effect  see  Beaver  v. 
Bare,  104  Pa.  St.  58,  49  Am.  Rep.  567. 

Lfmitation  of  Rule, 

Emancipation,  however,  is  not  to  be  im- 
plied from  the  mere  fact  that  an  infant  ia 
under  the  temporary  control  of  a  person  other 
than  the  parent.  Rex  v.  Twambrookcs,  3  T.  R. 
(Eng.)  355;  Rex  v.  Wobum,  8  T.  R.  (Eng.) 
479;  Dunks  v.  Grey,  3  Fed.  862;  Farrar  v. 
Wheeler,  145  Fed.  482,  76  C.  C.  A.  386 ;  In  re 
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Reff,  205  Fed.  406;  Godfrey  v.  Hays,  6  Ala. 
501,  41  Am.  Dec.  58;  Smith  v.  Gilbert,  80  Ark. 
625,  98  S.  W.  115,  8  L.R.A.(X.S.)  1098. 
Torrington  v.  Norwich.  21  Conn.  643;. South- 
em  Cotton  Oil  Co.  V.  Dukes,  121  Ga.  787,  49 
S.  E.  788;  Lockerby  v.  O'Gara  Coal  Co.  147 
111.  App.  311;  Porter  v.  Powell,  79  la.  151,  44 
N.  W.  295,  18  Am.  St.  Rep.  353,  7  L.R.A.  176; 
Interstate  Coal  Co.  v.  Trivett,  155  Ky.  795, 
160  vS.  \V.  731;  Sumner  v.  Sebec,  3  Greenl. 
(Me.)  223;  Clinton  v.  York,  26  Me.  167; 
Searsmont  v.  Thomdike,  77  Me.  504,  1  Atl. 
448;  Stiles  v.  Granville,  6  Cush.  (Mass.) 
458;  Hardy  v.  Eagle,  25  Misc.  471,  54  N. 
Y.  S.  1045,  affimUng  23  Misc.  441,  51  N.  Y. 
S.  501;  Daniel  v.  Atlantic  Coaat  line  R.  Co. 
171  N.  C.  23,  86  S.  E.  174;  U.  S.  v.  Mertz, 
2  Watts  (Pa.)  406;  Blivin  v.  Wheeler,  25 
R.  I.  313,  66  Atl.  760;  Wallace  y.  Cox,  136 
Tenn.  69,  188  S.  W.  611,  L.R.A.1917B  690. 
And  see  the  reported  case. 

In  Porter  t.  Powell,  79  la.  151,  44  N.  W. 
295,  18  Am.  St.  Rep.  353,  7  L.R.A.  176,  an 
action  by  a  physician  for  services  rendered  to 
an  infant  daughter  who  had  left  home  and  re- 
mained away  for  three  years,  contracted  for, 
earned  and  controlled  her  own  wages,  with  her 
parent's  consent,  and  while  thus  absent  was 
taken  sick  and  at  her  request  was  treated  by 
the  plaintiff,  it  was  held  that  while  the  infant 
was  emancipated  from  the  duty  of  service  to 
the  parent,  there  was  no  such  emancipation 
as  would  release  the  latter  from  liability  for 
necessaries  furnished  to  her.  The  court  said: 
*'In  our  view,  there  was,  at  most,  but  a  partial 
emancipation — an  emancipation  from  service 
for  an  indefinite  time.  The  father  had  a  right 
at  any  time  to  require  the  daughter  to  return 
to  his  home  and  service;  and  she  had  a  right 
at  any  time  to  return  to  his  service,  and  to 
claim  his  care,  custody,  control  and  support. 
There  was  no  such  an  emancipation  as  ex- 
empted the  fatlier  from  liability  for  actual 
necessaries  furnished  to  his  daughter.  In 
view  of  the  legal  as  well  as  the  moral  duty 
of  appellant  to  furnish  necessary  support  to 
his  daughter  during  minority,  and  especially 
when  unable,  from  infancy,  disease,  or  acci- 
dent, to  earn  her  own  necessary  support,  we 
think  he  may  well  be  understood  as  promis- 
ing payment  to  any  third  person  for  actual 
necessaries  furnished  to  lier.  As  already 
stated,  what  are-  necessaries  must  be  de- 
termined from  the  facte  of  each  case.  What 
would  be  necessary  support  to  a  child  in  sick- 
ness would  not  be  necessary  in  health.  The 
services  sued  for  were  evidently  necessary  for 
the  support  and  well-being  of  the  defendant's 
daughter.  As  we  have  seen,  he  had  not  re- 
Heved  himself  from  the  duty  to  furnish  her 
such  support,  and,  from  his  obligation  to  do  so, 
may  be  presumed  to  have  promised  payment 
to  any  one  who  did  furnish  it  in  his  absence." 
Under  similar  circumstances  the  court  said 


in  Wallace  v.  Cox,  136  Tenn.  69,  188  S.  W. 
611,  L.R.A.1917B  690:  "  'Emancipation*  of  a 
child  is  the  relinquishment  by  the  parent  of 
eontrol  and  authority  over  the  child,  con- 
ferring on  him  the  right  to  his  earnings  and 
terminating  the  parent's  legal  duty  to  support 
the  child.  It  may  be  express,  as  by  volun- 
tary agreement  of  parent  and  child,  or  im- 
plied from  such  acts  and  conduct  as  import 
consent;  it  may  be  conditional  or  absolute, 
eomplete  or   partial.     .  The  emanci- 

pation of  a  minor  is  not  to  be  presumed,  and 
must  be  proved;  and  the  burden  of  proof  is 
on  the  father  claiming  immunity  because  of 
it.  .  .  .  In  our  opinion  defendant  Cox 
did  not  successfully  carry  that  burden.  Any 
emancipation  indicated  by  the  proof  was 
limited  or  partial,  not  general  or  complete. 
The  effort  of  the  daughter  to  earn  her  own 
support  was  praiseworthy  and  tended  to  lift 
a  burden  that  rested  on  the  father  himself, 
and  the  courts  sliould  be  slow  to  permit  the 
fact  to  become  a  shield  for  his  protection,  at 
least  where  a  full  emancipation  is  not  shown. 
The  restoration  of  the  daughter  in  conse- 
quence of  the  surgical  operation  was  itself 
beneficial  to  the  father,  since  it  gave  the 
daughter  ability  to  further  relieve  him,  un- 
less we  are  to  assmne  to  his  and  the  law's  dis- 
credit that  he  no  longer  owed  tiie  duty  to  re- 
ceive and  provide  for  her  as  an  invalid  in  his 
home."  See  also  Brosius  v.  Barker,  154  Mo. 
App.  657,  136  S.  W.  18. 

It  has  been  said  that  the  fact  that  a  minor 
daughter  is  away  from  home  for  temporary 
employment,  leaving  part  of  her  personal  ef- 
fects at  home,  even  though  she  receives  wages 
for  her  labor  for  her  own  use,  is  not  so  un- 
common an  occurrence  as  to  authorize  an 
inference  of  such  a  change  in  the  parental  and 
filial  ties  as  to  constitute  emancipation. 
Searsmont  v.  Thomdike,  77  Me.  504,  1  Atl. 
448.  And  so  the  mere  fact  that  a  parent 
makes  weekly  payments  of  five  dollars  to  his 
child  does  not  constitute  emancipation  and 
will  not  exempt  him  from  liability  for  neces- 
saries furnished  to  the  child.  Hardy  v.  Eagle, 
25  Misc.  471,  54  N.  Y.  S.  1045,  23  Misc.  441, 
51  N.  Y.  S.  501. 

The  employment  of  a  minor  son  by  his 
parent,  the  son  paying  a  small  portion  of  hin 
salary  to  his  mother  for  board  but  living  with 
his  father  as  a  member  of  his  family,  has 
been  held  to  be  insufficient  to  show  such 
emancipation  as  would  entitle  the  son  to 
prove  his  claim  for  unpaid  wages  against  his 
father's  estate  in  bankruptcy.  In  re  Reff, 
205  Fed.  406.  But  under  similar  circum- 
stances it  has  been  held  that  the  evidence  was 
suflicient  to  warrant  the  submission  of  the 
question  of  the  infant  son's  emancipation  to 
the  jury.  Jackson  v.  Citizens'  Bank,  etc.  Co. 
53  Fla.  265,  44  So.  516. 
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In  Smith  v.  Gilbert,  80  Ark.  625,  98  S.  W. 
116,  8  L.R.A.(N.S.)  1098,  which  was  an 
action  by  a  parent  for  his  son's  services,  an 
instruction  that  the  parent,  by  offering  his 
minor  son  a  share  in  the  crop  that  he  might 
raise  on  the  farm,  waived  his  right  to  claim 
the  earnings  of  the  son  under  a  subsequent 
hiring  to  the  defendant  without  the  parent's 
consent,  was  held  to  be  erroneous,  the  court 
declaring  that  the  offer  of  a  parent  to  give 
his  child  a  part  or  all  of  his  earnings,  while 
working  for  him,  does  not  operate  as  an 
emancipation  of  the  child. 

As  to  the  effect  of  an  agreement  between 
a  parent  and  his  infant  son  that  the  latter 
might  leave  the  services  of  his  parent,  ap- 
propriate   his    earnings    and   be   free   from 
parental  control,  the  court  said  in  Torring- 
ton  v.  Norwich,  21  Conn.  543:     "Whatever 
might  be  the  effect  of  such  an  agreement,  as 
between  the  son  on  the  one  part,  and  the 
parent,  or  another  person,  on  the  other,  re- 
specting the  personal  right  of  the  son  to  re- 
tain or   recover  his  earnings,    in    his    own 
name,  and  for  his  own  benefit,  it  does  not 
release  a  child  from  the  authority  and  con- 
trol of  the  parent,  nor  the  parent  from  the 
duty    of    maintaining    and    protecting    the 
child.     It  neither  destroys  nor  impairs  the 
previous  subordinate  relation  which  the  child 
4SU8tained  towards  the  parent,  as  a  member  of 
the  family.     The  duties  and  legal   relations 
of  minor  children  and  their  parents  towards 
•each    other    are    imposed    by    the    law,    not 
merely  in  accordance  with  the  mutual  obli- 
gation, but  from  considerations  of  high  pub- 
lic policy  and  the  general  welfare  of  the  com- 
munity;   and   cannot  be   divested   or   varied 
by  any  private  agreement  between  them." 

In  Rex  v.  Woburn,  8  T.  R.  (Eng.)  479,  the 
question  arose  whether  a  pauper  took  a 
derivative  settlement  through  his  father  in 
view  of  the  fact  that  the  son  had  entered  the 
army  as  a  drummer,  the  parent  receiving  his 
pay  and  the  infant  living  with  him  as  part 
of  his  family.  It  was  held  that  no  emanci- 
pation had  taken  place  so  as  to  deprive  the 
son  of  the  father's  settlement. 

In  Clinton  v.  York,  26  Me.  167,  It  was  held 
that  there  was  no  emancipation  though  it 
appeared  that  the  infant  lived  away  from 
home,  and  there  was  evidence  that  the  parent 
stated  that  he  would  not  have  her  at  his 
house,  whereupon  she  left  and  went  to  live 
with  a  brother.  To  the  same  effect,  see  Sum- 
ner V.  Sebec,  3  Greenl.     (Me.)  223. 

In  Godfrey  v.  Hays,  6  Ala.  501,  41  Am. 
Dec.  58,  it  appeared  that  a  parent  entered 
into  an  agreement  with  his  minor  son,  then 
living  with  him,  that  he  would  give  him  a 
slave  in  consideration  of  his  performing  cer- 
tain work  for  him.  The  work  was  done  and 
the  slave  was  conveved  to  him.  It  was  held 
that  the  facts  did  not  constitute  evidence  of 


an  emancipation,  and  that  the  slave  so  con- 
▼eyed  could  be  taken    on    execution    in 
action  by  a  creditor  of  the  pareAt. 
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Connecticut  Supreme  Court  of  Errors- 
October  8,  1914. 
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Evideaee  —  Hearsay  »  Aaoieat  Traas- 
aotion. 

In  an  action  by  a  railroad  company  to  re- 
cover possession  of  land  condemned  by  it  in 
1833,  in  which  defendant  claimed  that  the 
company  had  abandoned  its  easement  therein, 
conveyances  of  the  land  and  distributions  of 
it  as  a  part  of  the  estates  of  deceased  owners, 
most  of  which  were  made  more  than  thirty 
years  prior  to  the  trial,  and  none  of  which 
recognized  any  title  in  the  railroad  company, 
are  admissible  to  prove  possession  by  those 
claiming  under  the  former  owner,  since  a 
party  will  be  required,  and  within  the  limita 
of  sound  reasoning  permitted,  to  present  the 
best  and  fullest  case  within  his  power  to 
offer,  and  where  the  fact  in  question  oomea 
from  a  time  beyond  living  memory  placed  at 
thirty  years,  there  is  an  exception  to  the  rule 
rejecting  hearsay  evidence  allowed  in  cases 
of  ancient  possession  and  in  favor  of  the 
admission  of  ancient  documents  in  support 
thereof. 

Eaaemeats  ~  Forfeiture  —  Noaiuer. 

Mere  nonuser  and  lapse  of  time  do  not 
constitute  abandonment  of  an  easement,  but 
abandonment  may  be  inferred  from  circum- 
stances or  presumed  from  long-continued  ne- 
glect, and  lapse  of  time  and  nonuser  are  com- 
petent evidence  of  an  intent  to  abandon,  and 
entitled  to  great  weight  when  considered  with 
other  circumstances. 

[See  note  at  end  of  this  case.] 

Same. 

in  an  action  by  a  railroad  company  to  re- 
cover possession  of  land  condemned  in  1833, 
the  evidence  is  held  to  be  sufficient,  in  con- 
nection with  the  company's  long-continued 
neglect,  to  assert  any  claim  to  the  party  to 
support  a  finding  that  it  had  abandoned  its 
rights. 

[See  note  at  end  of  this  case.] 

Adverse  User  »  Notlee  —  AdmieelbiUty^ 
of  Evidence. 

In  an  action  by  a  railroad  company  to  re- 
cover possession  of  land  condemned  by  it  in 
which  defendant  claimed  that  the  company 
had  abandoned  its  easement,  a  letter  written 
by  the  company  by  a  person  acting  for  the 
then  owner  of  the  property  offering  it  for 
sale  to  the  company  is  admissible  in  connec- 
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tion  with  the  company'*  reply  asking  for  a 
sketch  of  the  property  to  show  notice  to  the 
company  that  a  third  party  was  then  claim- 
ing the  property. 

Eridenoe  —  Presumptioiui  —  Authority 
to  Ans^rcfv  Itotter. 

VVliere  a  letter  was  addressed  to  the  land 
agent  of  a  railroad  company  and  was  an- 
swered the  following  day  by  a  person  assum- 
ing to  act  for  the  company,  it  should  be 
presumed  that  the  answer  was  made  by  one 
whose  duty  it  was  to  act  in  the  matter  until 
the  contrary  appeared. 

Appeal  and  Error  «-  Necessity  of  Ob« 
Jeetioa  Belo'vr  «-  Secondary  ETidenoe* 

An  alleged  error  in  admitting  in  evidence 
the  contents  of  a  letter,  the  loss  of  which  it 
was  claimed  was  not  sufficiently  proved,  can- 
not be  reviewed  where  the  finding  did  not 
disclose  that  any  claim  was  made  in  the 
trial  court  as  to  the  insufficiency  of  the  proof 
of  loss,  since,  had  such  claim  been  made, 
other  evidence  would  undoubtedly  have  been 
required. 

ImproTements  -^  BeooTery  by  Occupy- 
ing Claimant  «-  Pleading. 

Where,  in  a  suit  to  recover  the  possession 
of  land  condemned  by  a  railroad  company, 
defendant  in  addition  to  pleading  an  aban- 
donment of  the  railroad  company's  easement 
also  made  claim  for  improvements  made  upon 
the  property  in  good  faith,  believing  that  he 
had  an  absolute  title,  evidence  as  to  the 
length  of  time  that  defendant  was  engaged 
in  constructing  a  building  on  the  property 
and  the  amount  expended  in  its  erection  is 
admissible  under  the  claim  for  improvements. 

Appeal  from  Superior  Court,  New  London 
county:     CuBTis,  Judge. 

Action  of  ejectment.  New  York,  New 
Haven  and  Hartford  Railroad  Company, 
plaintiff,  and  Louis  Cellar  defendant.  Judg- 
ment for  defendant.  Plaintiff  appeals. 
Affiemed. 

[516]  The  land  in  controversy,  with  the 
buildings  thereon,  is  situated  in  the  village 
of  Pawcatuck,  in  the  town  of  Stonington, 
county  of  New  London,  and  is  bounded 
northerly  by  West  Broad  Street,  easterly  by 
jMechanic  Street,  and  southerly  and  westerly 
by  the  railroad  tracks  and  abutments  of  a 
bridge  belonging  to  the  plaintiff  company. 

The  plaintiff  alleged  in  its  complaint  that 
this  land  was  a  portion  of  its  right  of  way 
which  had  been  condemned  for  railroad 
purposes. 

The  defendant's  answer,  in  addition  to  a 
general  denial,  contained  two  special  de- 
fenses: first,  that  he  and  his  predecessors  in 
title  had  acquired  title  to  the  property  by 
adverse  user;  second,  that  if  any  right  of 
entry  and  possession  ever  belonged  to  the 
plaintiff,  it  had  abandoned  it.  The  defend- 
ant, pursuant  to  §  4052  of  the  General  Stat- 
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utes,  also  claimed  to  recover  for  improve- 
ments he  had  made  in  good  faith  upon  the 
property  before  the  commencement  of  this 
action,  believing  that  he  had  an  absolute  title 
to  the  property. 

The  Superior  Court  found  for  the  defendant 
upon  the  question  of  adverse  user  and  aban- 
donment. 

Tlie  finding  states  that  the  New  York  and 
Stonington  Railroad  Company  (the  plaintiff's 
predecessor  in  title)  in  1833  condemned  for 
railroad  purposes  a  strip  of  land  six  rods  in 
width  through  property  then  belonging  to 
Thomas  Noyes  in  the  town  of  Stonington; 
that  in  addition  to  the  strip  six  rods  in 
width,  the  railroad  company  also  took  from 
Thomas  Noyes  a  strip  of  land  two  rods  wide 
adjoining  the  six-rod  strip  on  the  east.  This 
two-rod  strip  was  taken  in  order  to  give  an 
outlet  to  West  Broad  Street  from  the  prop- 
erty of  one  S.  DickiniBon,  lying  southerly  of 
the  Noyes  tract,  which,  without  this  driftway, 
so-called,  would  be  isolated  by  the  [517]  rail- 
road embankment.  This  driftway  later  be- 
came the  westerly  part  of  Mechanic  Street,  a 
public  highway  now  paralleling  the  railroad 
embankment.  This  land  was  purchased  by 
Thomas  Noyes  in  1800. 

The  condemnation  proceedings  were  com- 
pleted on  November  11th,  1833,  by  the  ac- 
ceptance by  Thomas  Noyes  at  the  amount  of 
the  award  of  the  commissioners  in  the  con- 
demnation proceedings  and  the  giving  by  him 
of  a  receipt. 

At  the  time  of  the  condemnation,  a  small 
blacksmith  shop  stood  on  a  portion  of  the 
land  of  Noyes  so  condemned,  at  the  north- 
easterly corner  thereof  fronting  on  W^st 
Broad  street,  and  also  on  the  driftway  when 
it  was  laid  out. 

The  distribution  of  the  estate  of  Thomas 
Noyes,  after  reciting  that  his  death  occurred 
on  the  17th  day  of  March,  1844,  stated  that 
he  '*died  intestate,  seized  and  possessed  of 
divers  parcels  and  pieces  of  real  estate.*' 
Of  this  real  estate  it  appears  from  the  distrib- 
ution that  there  was  set  to  Henry  Noyes,  son 
of  the  deceased,  the  following:  one  lot  with 
a  blacksmith  shop  standing  thereon,  bounded 
northerly  and  easterly  by  the  highways  and 
southerly  and  westerly  by  the  railroad  abut- 
ment. This  same  land  was  distributed  in 
1850  to  Phebe  N.  Wells,  a  sister  of  Henry 
Noyes,  then  deceased,  at  an  appraised  valua- 
tion of  $200. 

In  1870  Phebe  N.  Wells,  the  distributee 
mentioned  in  the  preceding  paragraph,  for  the 
consideration  of  $800,  conveyed  this  property 
to  Giles  H.  Wilcox  by  warranty  deed,  which 
deed  contained  the  usual  covenants  of  war- 
ranty and  seisin.  The  real  estate  so  conveyed 
was  described  precisely  aa  set  forth  in  the 
preceding  paragraph. 
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On  October  let,  1877,  James  £.  SisBon,  as 
administrator  of  the  estate  of  Giles  H.  Wil- 
cox, conveyed  this  same  land  to  Margaret  A. 
Dickens.  On  December  dth,  [518]  1879, 
Margaret  A.  Dickens  conveyed  it  to  the  Me- 
chanics Savings  Bank.  In  November,  1889, 
the  savings  bank  quitclaimed  its  interest  in 
this  same  property  to  James  Carley  for  the 
consideration  of  $500.  The  same  considera- 
tion appears  in  a  deed  for  the  property  given 
by  James  Carley  to  Thomas  Crowley  in  De- 
cember, 1899.  On  April  10th,  1903,  John  H. 
Kyan,  as  administrator  of  the  estate  of 
Thomas  Crowley,  conveyed  this  same  prop- 
erty to  William  H.  Talmadge.  The  considera- 
tion expressed  In  this  deed  is  $1,071.  Tal- 
madge conveyed  to  the  defendant  in  August, 

1907,  by  warranty  deed.  The  same  descrip- 
tion of  the  land  in  controversy  appears  in 
all  the  distributions  and  conveyances  referred 
to  in  the  preceding  pairagraphs. 

The  blacksmith  shop  as  used  on  this  land 
was  replaced  by  a  store  which  was  used  until 

1908,  when  it  was  torn  down  and  a  modem 
store  building  and  dwelling  was  then  erected 
thereon  by  the  defendant,  Cella. 

The  occupation  of  this  part  of  the  locua  in 
quo  after  the  same  was  condenmed  and  taken 
as  aforesaid,  was  under  the  claim  of  Thomas 
Xoyes  and  his  successors  in  title,  who  were 
the  owners  of  the  fee.  The  present  location 
of  the  Cella  building  is  substantially  the 
same  as  the  blacksmith  shop  as  used  by  Giles 
H.  Wilcox. 

The  plaintiff  constructed  a  wing- wall,  when 
the  abutment  was  built  on  W^est  Broad  Street, 
which  wing-wall  was  so  constructed  as  to 
clearly  exclude  the  looua  in  guo  from  the  land 
of  the  plaintiff. 

Cella  was  notified  of  the  plaintiff's  claim 
before  he  began  to  erect  his  building  herein- 
before referred  to. 

The  first  abutments  for  a  bridge  were  con- 
t*tructed  for  a  single  track  road  in  1835. 
These  abutments  were  rebuilt  in  1871,  when 
they  were  changed  from  the  original  location. 
The  land  in  controversy  will  be  required  for 
use  by  the  railroad  company  if  it  shall  four- 
track  its  road,  as  it  contemplates  doing. 

[519]  "There  was  room  and  space  suf- 
ficient between  the  blacksmith  shop  and  the 
abutments  and  wing-wall  for  the  railroad 
company  to  enter  and  make  all  repairs  and 
do  all  construction  which  it  became  necessary 
at  any  time  to  do  until  the  present  building 
was  erected  up  to  and  against  the  wing-wall." 

Several  plans  and  maps,  used  upon  the 
trial  of  the  case  in  the  Superior  Court,  were 
made  a  part  of  the  finding  and  were  used  upon 
the  argument  of  the  case  before  this  court. 
Additional  facts  so  far  as  necessary  are 
stated  in  the  opinion. 


HadUU  A,  HiM  and  Frank  L,  MoQuire  for 
appellant. 

Abel  P.  Tatmer  and  Herbert  W.  Rathbtm 
for  appellee. 

RoBABACK,  J. — The  plaintiff  excepts  to  cer- 
tain facts  found  by  the  court.  Among  them 
are  several  which  have  an  important  bearing^ 
upon  the  plaintiff's  case.  It  has  been  found 
that,  after  the  condemnation  of  the  Thomaa 
Noyes  land  by  the  railroad  company  in  1833» 
he  continued  in  possession  of  the  small  parcel 
of  land  with  the  shop  upon  it;  that  the 
present  location  of  the  Cella  building  is  sub- 
stantially the  same  location  as  the  black- 
smith shop;  that  the  occupation  of  it  after  it 
was  so  c6nderaned  was  under  the  claim  of 
Thomas  Noves  and  his  successors  in  title: 
and  that  the  defendant  and  predecessors  in 
title  have  used  and  enjoyed  this  property 
adversely  since  1800. 

It  is  urged  that  these  facts  are  found  with- 
out a9y  evidence  to  support  them.  Under 
certain  well-known  principles  of  law  this  diffi- 
culty of  making  proof  receives  constant 
recognition  by  the  court.  The  actor  in  any 
case  will  be  required  and,  within  the  limits  of 
sound  [520]  reasoning,  permitted,  to  present 
to  the  court  the  best  and  fullest  case  that  it 
is  within  his  power  to  offer.  In  this  respect 
the  element  of  remoteness  is  an  important 
one.  It  follows  that  where  the  fact  in  ques- 
tion comes  to  the  tribunal  from  a  time  be- 
yond living  memory,  placed  at  thirty  years, 
there  is  an  exception  to  the  rule  rejecting 
hearsay  evidence,  allowed  in  cases  of  ancient 
possession,  and  in  favor  of  the  admission  of 
ancient  documents  in  support  of  it.  2 
Chamberlayne  on  Evidence,  §  1195,  and  cases 
cited  in  notes  1  and  5,  pages  1615  and  1516; 
1  Greenleaf  on  Evidence  (12th  Ed.)  p.  163. 
Ancient  documents  are  admissible  to  prove 
ancient  possession.  They  are  evidence  of 
acts  of  ownership  and  of  facts  tending  to 
prove  ownership,  and,  in  many  cases  involv- 
ing ancient  possession,  they  are  the  only  evi- 
dence that  the  nature  of  the  case  permits. 
Merwin  v.  Morris,  71  Conn.  655,  573,  575,  42 
Atl.  855.  In  Foote  v.  Brown,  81  Conn.  218, 
70  Atl.  699,  where  the  ownership  and  pos- 
session of  land  was  the  subject  of  discussion « 
this  court  said  (p.  225)  :  "A  mere  paper 
chain  of  title  in  the  plaintiff  does  not  estab- 
lish his  ownership  of  the  land,  unless  his  pos- 
session or  that  of  his  grantors  is  shown. 
But  evidence  of  actual  possession  is  un- 
necessary if  the  jury  is  satisfied,  by  docu- 
mentary or  other  evidence,  of  ownership  by 
the  plaintiff's  predecessors  in  title,  since  title 
thus  established  draws  with  it  possession  in 
the  absence  of  any  evidence  to  the  contrary.'^ 
See  also  1  Wharton  on  Evidence  (3d  Ed.)  § 
194;  Boston  v.  Richardson,  105  Mass.  351, 
371. 
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It  is  noticeable  that  most  of  the  transfers 
of  this  property,  by  deed  and  by  distribution, 
were  made  more  than  thirty  years  prior  to 
the  trial  of  the  case  in  the  Superior  Court. 
This  state  of  facts  amply  justified  the  ad- 
mission of  this  class  of  evidence  as  ancient 
documents,  and  the  recitals  made  therein  are 
admissible  against  the  plaintiff. 

[521]  The  fact  to  be  established  was  one 
of  pOHsession.  The  trial  court  has  fairly 
found  that  the  town  records  of  the  town  of 
Stonington  showed  clear  title  to  the  locus 
in  quo  in  the  defendant  by  an  ancient  line  of 
conveyances  commencing  with  the  deed  of 
Thomas  Noyes  in  1800.  In  this  connection 
it  is  of  importance  to  notice  that  the  distri- 
bution of  his  real  estate,  made  in  1844,  re- 
cited that  he  died  "seized  and  possessed"  of 
this  identical  property.  These  conveyances 
defined  the  defendant's  interest  in  the  prop- 
erty; they  were  admissible  to  prove  posses- 
sion. They  were  evidence  of  acts  of  owner- 
ship and  of  facts  to  prove  such  ownership. 

It  appears  that  during  all  these  years  this 
property  had  a  substantial  market  value.  In 
1850  the  distributors  of  Henry  Noyes'  estate 
appraised  the  property  at  $200.  Twenty 
years  later  Phebe  N.  Wells,  the  distributee  of 
the  estate  of  Henry  Noyes,  by  warranty  deed 
conveyed  this  parcel  of  land,  with  a  black- 
smith shop  standing  thereon,  for  a  considera- 
tion, as  expressed  in  the  deed,  of  $800.  None 
of  these  conveyances  recognised  any  title  in 
the  property  in  the  railroad  company  or 
companies.  The  user  was  open  and  of  such  a 
character  as  to  give  notice  of  the  extent  of 
it  to  the  plaintiff  company  and  others  en- 
gaged in  the  operation  and  maintenance  of 
the  railroad.  It  was  under  claim  of  right, 
manifested  by  the  deeds,  recitals  therein,  and 
the  records  thereof.  Parker  v.  Hotchkiss,  25 
Conn.  321;  New  London  Water  Com'rs  v. 
Perry,  69  Conn.  461,  468,  37  Atl.  1059; 
Williams  v.   Wadsworth,  51   Conn.  277. 

An  examination  of  the  land  and  probate 
records  would  have  shown  a  clear  title  to  the 
property  in  the  predecessors  in  title  of  Cella. 
Tlie  railroad  company's  map  of  its  layout,  in 
the  Secretary  of  State's  office  in  Hartford, 
would  not  have  furnished  any  satisfactory 
information  as  to  the  railroad  company's 
riprht  to  thifi  [522]  strip  of  land,  as  this  ex- 
hibit was  merely  a  map  with  a  center  line  de- 
termined by  courses. 

At  least  three  witnesses  testified  that  the 
location  of  the  defendant's  business  block  is 
upon  the  same  ground  as  that  of  the  old 
blacksmith  shop.  These  witnesses  also  de- 
scribed the  changes  which  had  taken  place  in 
the  structures  upon  this  land  in  later  years. 

Tlie  reasons  of  appeal  are  numerous.    There 

are  several  which  involve  the  action  of  the 

trial  court  in  finding  that  the  plaintiff  and 

its  predecessors  in  title  abandoned  the  locus 
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in  quo.  This  case  was  b^ore  us  at  the 
October  term,  1912,  when  the  judgment  ren- 
dered upon  a  former  trial  was  set  aside.  See 
86  Conn.  275,  85  Atl.  521.  In  the  opinion 
after  it  was  written  at  that  time  the  word 
"not,"  in  the  twelfth  line  from  the  bottom  of 
page  279,  was  inadvertently  omitted.  The 
opinion  when  it  was  written  read,  as  it  should 
now  read,  that  "mere  nonuser  and  lapse  of 
time,  unaccompanied  by  any  other  evidence 
showing  an  intention  to  abandon,  may  not  be 
enough  to  constitute  abandonment."  It  is 
almost  unnecessary  to  call  attention  to  this 
inadvertence,  as  the  meaning  of  the  court  was 
too  plain  to  be  mistaken,  and  the  general 
tenor  of  the  opinion  such  that  no  one  could 
be  or  has  been  mislead  by  this  omission.  The 
law  is,  as  the  plaintiff  contends,  that  "mere 
nonuser  and  lapse  of  time"  is  not  enough  to 
constitute  abandonment.  But  abandonment 
may  be  inferred  from  circumstances,  or  may 
be  presumed  from  long  continued  neglect. 
Derby  v.  Ailing,  40  Conn.  410,  436;  Hartford 
Bridge  Co.  v  East  Hartford,  16  Conn.  149, 
173;  New  York,  etc.  R.  Co.  v.  Cella,  86  Conn. 
275,  279,  85  Atl.  521.  Lapse  of  time  and 
nonuser  are  competent  evidence  of  an  intent 
to  abandon,  and  as  such  may  be  entitled  to 
great  weight  when  considered  with  other 
circumstances.  Derby  v.  Ailing,  40  Conn. 
410,  436. 

[523]  The  plaintiff  contended,  however, 
that  there  was  no  evidence  to  warrant  a  find- 
ing of  such  abandonment.  The  most  im- 
portant facts  relating  to  this  question  were 
as  follows:  In  1833,  when  the  land  was  con- 
demned, and  for  a  great  many  years  there- 
after, the  railroad  company  had  no  use  for 
it  as  a  right  of  way.  A  wing-wall  was  so  con- 
structed as  to  clearly  exclude  this  strip  of 
land  from  the  land  of  the  plaintiff.  In  1906 
a  letter  was  addressed  to  the  plaintiff  com- 
pany which  contained  the  following:  "Ston- 
ington, February  20th,  1906.  To  the  Land 
Agent,  New  York,  New  Haven  and  Hartford 
Railroad  Company,  New  Haven,  Conn.  Dear 
Sir: — As  a  representative  of  William  H.  Tal-" 
madge,  who  is  the  owner  of  the  property  ad- 
joining the  railroad  in  Pawcatuck,  I  take  the 
liberty  to  write  you  relative  thereto.  Mr. 
Talmadge  has  decided  to  sell  the  same  and 
asked  me  to  dispose  of  it  for  him  for  $1,500, 
with  no  intention  to  deviate  from  that  price. 
The  place  is  rented  to  Arthur  R.  Riley  a 
plumber  and  he  in  turn  sublets  part  of  it  to 
a  shoemaker  and  the  place  brings  in  a  rental 
of  $12.50  per  month.  I  spoke  to  a  real  estate 
agent  in  Pawcatuck  to  put  a  sign  on  it  offer- 
ing the  place  for  sale  and  after  I  did  so,  it 
occurred  to  me  that  if  the  railroad  company 
four-tracked  its  system  it  would  be  another 
piece  of  property  that  it  should  own  and  per- 
haps it  would  be  just  as  well  for  me  to  write 
and    see    what  yon  think  of  it.     After  this 
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town  voted  for  license  last  fall  I  was  offered 
a  rental  of  $70.00  per  month  for  it,  but  Mr. 
Talmadge  would  not  have  a  saloon  there 
under  any  consideration.  I  have  no  doubt  if 
other  parties  buy  the  place  the  company 
would  want  it  in  order  to  widen  their  road 
and  for  that  reason  I  believe  it  would  be 
policy  to  acquaint  the  company's  representa- 
tive before  going  further  into  the  sale  of  it. 
In  the  meantime  if  I  have  an  opportunity  to 
dispose  of  it  and  in  justice  to  the  owner  I 
shall  do  so.  Very  respectfully,  John  H. 
Ryan." 

[524]  This  letter  was  answered  the  follow- 
ing day  requesting  a  sketch  of  the  property. 
This  was  furnished.  Later  in  1906  another 
letter  was  written  to  the  railroad  company 
relating  to  the  same  subject-matter,  and  the 
company  replied  that  it  was  not  interested  in 
any  land  upon  that  side  of  the  railroad. 

In  1907  the  defendant,  before  making  a 
purchase  of  the  property,  ascertained  that  the 
land  records  of  the  town  of  Stonington 
showed  a  perfect  title  in  its  prospective 
grantor.  He  had  no  notice  of  an  existing 
easement,  but  was  informed  at  this  time  that 
the  plaintiff  made  no  claim  to  any  land  upon 
that  side  of  the  railroad. 

In  a  letter  to  the  defendant,  Cella,  in  1909, 
the  plaintiff,  through  its  attorneys,  stated  to 
the  defendant:  ''We  are  informed  that  you 
are  miUcing  some  improvements  and  expend- 
ing money  on  the  building  owned  by  you, 
located  on  New  York,  New  Haven  and  Hart- 
ford railroad  property,  at  the  comer  of  Me- 
chanic Street  and  West  Broad  Street,  in  the 
village  of  Pawcatuck.  The  railroad  company 
have  use  for  this  property  now,  and  you  will 
be  obliged  to  remove  your  building.  While 
the  railroad  company  did  not  have  actual  use 
for  the  property  they  seem  to  have  no  ob- 
jection to  your  building  remaining  on  the 
ground,  but  now  they  will  be  obliged  to  use 
the  ground,  and  they  will  have  to  ask  you 
to  remove  your  building.  We  are  writing  to 
you  to  save  you  any  useless  expense  in  repair- 
ing this  building.  Very  respectfully,  Hull, 
McGuire  &  Hull." 

For  over  seventy-five  years  the  claim  now 
made  had  been  discarded,  and  it  is  quite  clear 
that  it  would  never  have  been  revived  except 
for  the  possibility  of  increasing  the  track 
facilities  of  the  plaintiff's  road.  During  that 
time  the  defendant  and  others,  through  whom 
he  claims,  obtained  title  to  this  property 
without  any  notice  whatever  [525]  of  an 
existing  right  to  use  this  land  for  railroad 
purposes. 

Such  long  continued  neglect,  with  the  other 
evidence  presented  by  the  defendant  in  sup- 
port of  his  contention  as  to  adverse  user,  was 
sufficient  to  justify  the  conclusion  of  the  trial 
court  as  to  abandonment.  In  Washburn  on 
Easements  (3d  ed.)  p.  661,  the  author  says: 


''The  owner  of  an  easement  may  destroy  his 
right  to  the  same  by  actually  abandoning  the 
right  as  well  as  the  enjoyment,  especially  if 
a  third  party  become  interested  in  the  servi- 
ent estate  after  such  act  of  abandonment; 
and  it  would  operate  tm justly  upon  him  if 
the  exercise  of  the  easement  were  resumed  in 
favor  of  the  dominant  estate."  See  also 
Westcott  V.  New  York,  etc.  R.  Co.  152  Mass. 
466-468,  26  N.  E.  840;  Bicknell  v.  New  York, 
etc.  R.  Co.  161  Mass.  428-430,  37  N.  E.  378; 
Snell  V.  Levitt,  110  N.  Y.  595,  603,  18  N.  E. 
370,  1  L.R.A.  414. 

An  examination  of  the  record  fails  to  dis- 
close that  any  material  fact  has  been  found 
without  evidence;  the  finding  therefore  must 
stand. 

Some  of  the  errors  assigned  relate  to  cer- 
tain evidential  facts  which  the  court  incorpo- 
rated in  the  finding  and  which  the  plaintiff 
now  claims  are  legally  inconsistent  with  the 
ultimate  conclusions  of  the  court  as  to  ad- 
verse possession  and  abandonment.  It  ap- 
pears from  the  finding  that  there  was  always 
room  on  the  locus  for  the  railroad  company 
to  do  all  it  had  occasion  to  do  in  constructing 
and  repairing  its  wing-walls  and  abutments, 
without  interfering  with  the  blacksmith  shop 
or  old  building.  The  trial  court  has  also 
found  that  the  present  building  is  constructed 
against  the  wing-wall  and  shuts  off  all  access 
to  it.  The  changes  in  the  location  of  the 
abutments  at  different  times,  the  location  of 
the  blacksmith  shop  and  of  the  Cella  build- 
ing, in  connection  with  other  facts  of  which 
there  was  evidence,  show  that  [526]  the 
finding  is  not  materially  inconsistent  with 
the  conclusiveness  of  the  court  upon  the  con- 
trolling questions  in  issue.  A  constructioa 
most  favorable  to  the  plaintiff  upon  this  point 
would  not  be  sufficient  to  substantiate  its 
claim  that  it  was  entitled  to  claim  possession 
of  the  entire  lot  in  question.  The  evidence 
and  claims  of  the  plaintiff  in  this  connection 
simply  refer  to  a  stnall  strip  of  land  back  of 
the  conceded  location  of  the  old  blacksmith 
shop,  which  land  it  is  said  the  railroad  com- 
pany could  have  used  if  it  desired  for  the  pur- 
pose of  repairing  or  reconstructing  its  abut- 
ments and  wing-walls.  Neither  the  width  nor 
length  of  this  narrow  piece  of  land  is  ascer- 
tainable from  the  pleadings,  evidence^  or  find- 
ing, by  means  of  which  this  small  portion  of 
the  Cella  lot  might  be  identified  or  described 
if  the  plaintiff  should  now  be  allowed  to  re- 
cover possession  of  it. 

The  receipt  of  the  letter  of  February  20th, 
1906,  from  Ryan  to  the  land  agent  of  the  de- 
fendant company,  was  acknowledged  by  a 
communication  which  reads  as  follows: 
"February  21,  1906.  Dictated  hy  A.  C.  Mr. 
John  H.  Ryan,  Stonington,  Conn.  Dear 
Sir: — ^Yours  of  the  20th  inst.,  offering  for  sale 
property  owned  by  William  H.  Talmage,  at 
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Pawcatuck,  has  been  received  and  if  you  will 
aend  me  a  sketch  showing  the  property  with 
r^atioD  to  the  railroad,  we  will  look  into  the 
matter.     Yours  truly,  ,  Com- 
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nussioner. 

There  was  no  error  in  admitting  Ryan's 
letter  in  connection  with  the  plaintiff's  reply 
thereto.  Beach  v.  Travelers*  Ins.  Co.  73  Conn. 
118,  120,  46  Atl.  867;  Hoggson,  etc.  Mfg.  Co. 
▼.  Sears,  77  Conn.  587,  694,  60  Atl.  133.  The 
trial  court  properly  overruled  the  plaintifTs 
claim  that  "it  does  not  appear  that  it  was  ad- 
dressed to  anybody  authorized  in  any  way  to 
waive  or  give  away  the  rights  of  the  plain- 
tiff." This  letter  was  addressed  to  the  land 
agent  of  the  New  York,  New  [527]  Haven  and 
Hartford  Railroad  Company,  and  answered 
the  day  following  by  one  assuming  to  act  for 
the  company.  It  should  be  presumed  that 
this  answer  was  made  by  one  whose  duty  it 
was  to  act  in  this  matter,  until  the  contrary 
appears.  State  v.  Main,  69  Conn.  123,  140,  37 
Atl.  80,  61  Am.  St.  Rep.  30,  36  L.R.A.  623;  16 
Cyc.  pp.  1076,  1078.  This  letter  tended  to 
ahow  that  notice  had  been  given  to  the  rail- 
road company  that  a  third  party  was  claim- 
ing the  property  at  that  time.  For  this  pur- 
pose only  it  was  properly  received  in  evidence. 

In  its  brief  the  plaintiff  contends  that  the 
court  erred  in  admitting  evidence  as  to  the 
contents  of  a  letter  said  to  have  been  lost, 
upon  the  ground  that  the  loss  of  the  letter 
had  not  been  sufficiently  proved.  The  finding 
does  not  disclose  that  this  claim  was  made 
before  the  trial  court.  Had  this  claim  been 
made  at  that  time,  undoubtedly  further  evi- 
dence would  have  been  required  upon  that 
subject. 

The  defendant,  against  the  objection  of  the 
plaintiff,  was  allowed  to  testify  as  to  the 
length  of  time  that  he  was  engaged  in  the  con- 
struction of  the  building  upon  this  property, 
also  that  he  had  expended  about  $5,000  in  the 
erection  of  the  same.  This  evidence  was 
plainly  admissible  under  the  issue  raised  upon 
the  defendant's  claim  for  improvements  made 
upon  the  property  before  the  commencement 
of  this  action. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

NOTE. 

Torfeitvre    of    Easement    of    Biffht    of 
Way  by  Nonuse, 

General  Rule,  595. 
Exceptions  to  Rule: 

In  General.  597. 

Adverse  User,  598. 

General  'Rule. 

As  a  general  rule  the  mere  nonuse  of  a 
right  of  way  will  not  entail  a  forfeiture  of 
the  easement  iinleRs  it  is  accompanied  by  some 


unequivocal  act  destroying  the  purpose  of  its 
creation  or  the  means  of  its  enjoyment,  or 
an  intention  to  abandon  it  is  otherwise  plain- 
ly manifested. 

England,— Jjoiyr^W  v.  Smith,  3  C.  B.  N.  8. 
120,  91  E.  C.  L.  120;  Reg.  v.  Chorley,  12  Q.  B. 
515,  64  E.  C.  L.  515.  See  also  Metropolitan 
R.  Co.  V.  Great  Western  R.  Co.  82  L.  T.  N.  S. 
461,  64  J.  P.  472;  Young  v.  Star  Omnibus 
Co.  86  L.  T.  N.  S.  41. 

CaikMia.— Brocklebank  v.  Colwill,  8  Ont.  W. 
Rep.  231.  See  also  Jones  v.  Tuckersmith 
Tp.  33  Ont.  L.  Rep.  634,  23  Dominion  L.  Rep. 
569,  8  Ont.  W.  N.  344. 

United  States, — Townsend  ▼.  Michigan 
Cent.  R.  Co.  101  Fed.  767,  42  C.  C.  A.  570. 

Alabama. — See  Buck  v.  Louisville,  etc.  R. 
Co.  169  Ala.  29,  33,  53  So.  1008. 

Arkansas. — ^Memphis,  etc.  R.  Co.  v.  Humph- 
reys, 65  Ark.  631  mem.  48  S.  W.  S6. 

California. — Petitpierre  v.  Maguire,  155 
Cal.  242,  100  Pac.  690;  People  v.  Southern 
Pac.  Co.  172  Cal.  692,  158  Pac.  177;  Pitcaim 
V.  Harkness,  10  Cal.  App.  295,  101  Pac.  809. 

District  of  Colwnbia, — Brunthaver  ▼.  Tal- 
ty,  31  App.  Cas.  134. 

Illinois. — Stannard  v.  Aurora,  etc.  R.  Co. 
220  111.  469,  77  N.  E.  254;  Golconda  North- 
ern Ry.  ▼.  Gulf  Lines  Connecting  R.  Co.  265 
III.  194,  Ann.  Cas.  1916A  833,  106  N.  E.  818. 
See  also  Durfee  v.  Peoria,  etc.  R.  Co.  140  111. 
435,  30  N.  E.  686;  Lyman  v.  Suburban  R.  Co. 
190  111.  320,  60  N.  E.  515,  52  L.R.A.  645;  Hof- 
herr  v.  Mede,  226  111.  320,  80  N.  E.  893; 
Bornstein  v.  Berliner,  170  111.  App.  519. 

Indiana. — Cleveland,  etc.  R.  Co.  t.  Gris- 
wold,  51  Ind.  App.  497,  97  N.  E.  1030. 

lotoa. — Barlow  v.  Chicago,  etc.  R,  Co.  29 
la.  276;  McClain  v.  Chicago,  etc.  R.  Co.  90 
la.  646,  57  N.  W.  594.  See  also  Morgan  v. 
Des  Moines  Union  R.  Co.  113  la.  561,  85  N. 
W.  902. 

Kansas. — Edgerton  t.  McMuUan,  55  Kan. 
90,  39  Pac.  1021. 

Kentucky. — Johnson  ▼.  Clark,  67  S.  W. 
474,  22  Ky.  L.  Rep.  418.  See  also  Crigler  v. 
Newman,  91  S.  W.  706,  29  Ky.  L.  Rep.  27. 

Ifatnc— Tabbutt  v.  Grant,  94  Me.  371,  47 
Atl.  899. 

Maryland. — See  Vogler  v.  Geiss,  61  Md. 
407. 

Massachusetts.— Tope  v.  Devereux,  5  Gray 
409;  Hayford  v.  Spokesfield,  100  Mass.  491; 
Jamaica  Pond  Aqueduct  Corp.  v.  Chandler, 
121  Mass.  3;  King  v.  Murphy,  140  Mass.  254, 
4  N.  E.  566;  Enfield  Mfg.  Co.  v.  Ward,  190 
Mass.  314,  76  N.  E.  1053;  New  York  Cent, 
etc.  R.  Co.  V.  Chelsea,  213  Mass.  40,  99  N. 
E.  455;  Parsons  v.  New  York,  etc.  R.  Co. 
216  Mass.  269,  103  N.  E.  693;  Bumham  v. 
Mahoney,  222  Mass.  524,  111  N.  E.  396.  See 
also  Emerson  v.  Wiley,  10  Pick.  310. 

Michigan. — Jones  v.  Van  Bochove,  103 
Mich.  98,  61  N.  W.  342;  Murphy  Chair  Co. 
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▼.  American  Radiator  Co.  172  Mich.  14,  137 
N.  W.  791. 

Minnesota. — Norton  v.  Duluth  Transfer  R. 
Co.  129  Minn.  126,  Ann.  Cas.  1916E  760,  161 
N.  W.  907. 

Missouri, — Scarritt  v.  Kansas  City,  etc.  R. 
Co.  148  Mo.  676,  50  S.  W.  905;  Dulce  Realty 
Co.  V.  Staed  Realty  Co.  245  Mo.  417,  151 
S.  W.  415;  Hatton  v.  Kansas  City,  etc.  R. 
Co.  253  Mo.  660,  162  S.  W.  227;  Missouri 
Pac.  R.  Co.  ▼.  Bradbury,  106  Mo.  App.  460, 
79  S.  W.  966.  See  also  Kansas  City,  etc.  R. 
Co.  V.  Kansas  City,  etc.  R.  Co.  129  Mo.  62, 
31   S.  W.  451. 

Nebraska. — See  Moll  v.  Hagerbaumer,  98 
Neb.  555,  153  N.  W.  560. 

Neto  Jersey. — Manning  v.  Port  Reading  R. 
Co.  64  N.  J.  Eq.  46,  33  Atl.  802. 

New  yorfc.— Miller  v.  Gar  lock,  8  Barb.  163; 
Coming  t.  Gould,  16  Wend.  531;  Suydam 
V.  Dunton,  84  Hun  506,  32  N.  Y.  S.  333; 
Conabeer  v.  New  York  Cent.  etc.  R.  Co.  156 
N.  Y.  474,  61  N.  E.  402;  Porter  v.  Inter- 
national Bridge  Co.  200  N.  Y.  234,  21  Ann. 
Cas.  684,  93  N.  E.  716,  modifying  131  App. 
Div.  921,  116  N.  Y.  S.  1141;  Valentine  v. 
Schreiber,  3  App.  Div.  236,  38  N.  Y.  S.  417; 
Delaware,  etc.  R.  Co.  v.  Oswego,  92  App.  Div. 
551,  86  N.  Y.  S.  1027;  Heughes  v.  Galusha 
Stove  Co.  133  App.  Div.  814,  118  N.  Y.  S. 
109;  Norris  v.  Hoffman,  62  Misc.  385,  115 
N.  Y.  S.  890,  affirmed  133  App.  Div.  596,  118 
X.  Y.  S.  166,  order  affirmed  197  N.  Y.  678, 
91  N.  E.  1118.  See  also  Tyler. v.  Cooper,  47 
Hun  94,  16  N.  Y.  St.  Rep.  645;  Lewisohn  v. 
Lansing  Co.  61  Misc.  274,  100  N.  Y.  S.  1077; 
Bauman  v.  Wagner,  146  App.  Div.  191,  130 
N.   Y.   S.   1016. 

North  Carolina. — Carolina  Cent.  R.  Co.  v. 
McCaskill,  94  N.  C.  746;  Beattie  v.  Carolina 
Cent.  R.  Co.  108  N.  C.  426,  12  S.  E.  913. 

Ohio. — See  Scliaeffer  v.  Clauda,  26  Ont. 
Cir.  Ct.  Rep.  249. 

Pennsylvania. — Hummel  v.  Cumberland 
Valley  R.  Co.  176  Pa.  St.  637,  34  Atl.  848. 
See  also  Bombaugh  v.  Miller,  82  Pa.  St.  203. 

Rhode  Island. — Johnson  v.  Stitt,  21  R.  I. 
429,  44  Atl.  513;  Sweezy  v.  Vallette,  37  R.  I. 
61,  90  Atl.  1078. 

South  Carolina. — Lorick  v.  Southern  Ry. 
87  S.  C.   71,  68  S.  E.  931. 

Tennessee. — Clayton  v.  Wise,  1  Tenn.  Civ. 
App.  620;  Boyd  v.  Hunt,  102  Tenn.  495, 
52  S.  W.  131. 

Utah. — Brown  v.  Oregon  Short  Line  R.  Co. 
36  Utah  257,  102  Pac.  740,  24  L.R.A.(N.S.) 
86.  See  also  Tuttle  y.  Sowadzki,  41  Utah 
601,  126  Pac.  059. 

Virginia. — Oney  v.  West  Buena-Vista  Land 
Co.  104  Va.  680,  62  S.  E.  343,  113  Am.  St. 
Rep.  1066,  2  L.R.A.(N.S.)    832. 

Washington. — McAdam  v.  Benson  Logging, 
etc.  Co.  57  Wash.  407,  107  Pac.  187.  And 
see  the  cases  cited  throughout  this  note. 


Thus  in  Jamaica  Pond  Aqueduct  Corp.  t. 
Chandler,  121  Mass.  3,  the  court  said:  "The 
facts  that  the  highway  was  ajs  convenient  for 
the  plaintiff  as  the  old  passageway,  and  that 
the  plaintiff  used  it  as  a  substitute,  do  not 
extinguish  its  right  of  way,  unless  it  has 
intentionally  abandoned  its  easement.  These 
facts,  if  accompanied  with  the  fact  of  an  en- 
tire nonuser  of  the  way,  may  be  strong  evi- 
dence of  an  abandonment  by  the  plaintiff. 
But,  unless  there  was  an  intention  of  aban- 
donment, they  do  not  operate  in  law  to  ex- 
tinguish the  right  of  way,  whether  acquired 
by  grant  or  prescription." 

In  Parsons  v.  New  York,  etc.  R.  Co.  216 
Mass.  269,  103  N.  E.  693,  holding  that  there 
was  no  evidence  of  an  abandonment  of  an 
easement  arising  by  express  grant,  the  court 
said :  ''An  easement  created  by  deed  is  not  de- 
feated by  mere  nonuser.  There  must  be  in 
addition  other  acts  by  the  owner  of  the 
dominant  estate  conclusively  and  unequivocal- 
ly manifesting  either  a  present  intent  to  re- 
linquish the  easement  or  a  purpose  incon- 
sistent with  its  further  existence." 

So  in  Miller  v.  Garfock,  8  Barb.  (N.  Y.) 
153,  it  was  said:  "The  mere  nonuser  of  an 
easement  even  for  twenty  years  will  not  nec- 
essarily raise  a  presumption  of  its  extinguish- 
ment, unless  there  has  been  in  the  meantime 
some  act  done  by  the  owner  of  the  land 
charged  with  the  easement,  inconsistent  with, 
or  adverse  to,  the  existence  of  the  right.  And 
in  that  case  a  release  or  extinguishment  of 
the  right  will  be  presumed." 

Likewise  in  Reg.  v.  Chorley,  12  Q.  B.  615, 
64  E.  C.  L.  615,  the  court  said:  ''It  is  not 
so  much  the  duration  of  the  cesser  as  the 
nature  of  the  act  done  by  the  grantee  of  the 
easement,  or  of  the  adverse  act  acquiesced  in 
by  him,  and  the  intention  in  him  which  either 
the  one  or  the  other  indicates,  which  are  ma- 
terial for  the  consideration  of  the  jury." 

In  Petitpierre  v.  Maguire,  156  Cal.  242, 
100  Pac.  690,  wherein  it  appeared  that  by  a 
deed  the  grantors  conveyed  a  strip  of  land 
thirty-five  feet  wide  dividing  the  two  parcels 
which  according  to  the  language  used  was 
and  should  continue  to  be,  so  far  as  their 
grantee  and  his  successors  were  concerned,  a 
street,  the  court  said  that  the  rights  of  the 
defendants,  not  having  been  acquired  by  en- 
joyment, but  by  deed,  could  not  be  lost  by 
nonuser. 

In  Conabeer  v.  New  York  Cent.  R.  Co.  156 
N.  Y.  474,  61  N.  E.  402,  the  court  said: 
"Where  one  acquires  a  title  by  deed,  it  will 
not  be  affected  by  nonuser  unless  there  is 
a  loss  of  title  in  some  of  the  ways  recognized 
by  law.  Mere  nonuser,  however  long  contin* 
ued,  does  not  create  an  abandonment." 

In  Brunthaver  v.  Talty,  31  App.  Cas.  (D. 
C.)  134,  it  was  said:  **There  is  no  way,  in 
pur  opinion,  in  which   an  easement  created 
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by  grant  can  be  extinguished  hy  abandonment, 
— ^tbat  is  to  say  by  nonuser, — unless  there 
has  been,  in  connection  with  acts  inconsist' 
ent  with  the  intent  to  use,  some  acquiescence 
in  its  obstruction  by  another  for  a  reason- 
able period  at  least,  or  some  representations 
that  would  work  an  estoppel." 

likewise  in  Memphis,  etc.  R.  Co.  v.  Hum- 
phreys, 65  Ark.  631,  mem.  48  S.  W.  86,  it 
appeared  that  certain  lands  were  granted  to  a 
railroad  to  be  used  for  railroad  purposes 
only,  and  to  revert  to  the  owners  if  they 
should  at  any  time  be  abandoned  and  cease 
to  be  used  for  such  purposes.  During  the 
Civil  War,  in  1863,  the  Federal  army  re- 
moved the  track  which  was  not  relaid  and 
replaced  until  1873.  After  the  close  of  the 
war,  the  company  undertook  to  complete  its 
unfinished  road,  and  finding  that  a  sand  bar 
had  formed  across  the  front  of  the  granted 
lands,  so  as  to  obstruct  the  ferriage  necessary 
in  the  transportation  of  the  railroad  passen- 
gers across  the  river  it  procured  iron,  and 
laid  it  on  the  old  track  up  the  bank  of  the 
river,  and,  for  the  time  being,  ran  its  cars 
over  it,  still  occupying  the  twenty  acres  for 
the  purposes  of  the  grant  as  far  as  practica- 
ble. After  the  entire  road  was  completed, 
and  the  obstruction  had  been  gotten  out  of 
the  way,  the  iron  was  relaid  on  the  track 
across  the  granted  land,  and  it  again  became 
part  of  the  main  line  of  the  road.  Holding 
that  there  had  never  been  an  abandonment 
the  court  said:  "The  sole  condition  upon 
which  a  forfeiture  might  be  claimed  is  the 
abandonment  by  the  company  of  the  tract  of 
land  granted  and  its  use  for  railroad  pur- 
poses; and  the  burden  to  show  the  abandon- 
ment is,  of  course,  on  the  plaintiffs,  admitting 
for  the  sake  of  argument  that  the  condi- 
tion itself,  in  the  deed,  is  not  void  as  creating 
a  perpetuity.  The  agreed  statement  of  facts 
does  not  show  that  the  twenty  acres  were 
ever  abandoned  by  the  company,  or  have  ever 
ceased  to  be  used  for  railroad  purposes,  and 
for  such  purposes  only.  The  only  showing  is 
that  the  track,  which  was  removed  by  the 
Federal  army,  in  1863,  was  not  relaid  and 
replaced  until  1873.  This  does  not  show  an 
almndonment  of  the  land,  even  for  the  road- 
bed purpose;  since  the  delay  in  relaying 
the  track  is  shown  to  be  not  unreasonable, 
under  the  circumstances.  This  essential  fact 
of  abandonment  is  not  established  by  the 
proof  in  the  case,  and  the  plaintiffs  therefore 
fail  to  show  any  right  of  action  in  themselves 
as  against  the  defendant." 

In  Nichols  v.  Peck,  70  Conn.  439,  39  Atl. 
803,  66  Am.  St.  Rep.  122,  40  L.R.A.  81,  it 
was  held  that  a  prescriptive  right  to  a  way 
over  a  farm  was  not  extinguished  by  the  fact 
that  the  owner  of  the  prescriptive  right  used 
another  way  under  an  implied  license  from 
the  owner  of  the  farm.    The  court  said:    '^he 


disuse  of  the  part  which  followed  the  change 
of  the  grade  of  the  highway,  arose  from  cir- 
cumstances which  exclude  any  inference  of  an 
intent  to  abandon  that  part,  unless  by  ex- 
changing it  for  another  way,  the  right  to 
which  should  be  equally  secured."  See  also 
Bowen  v.  Cooper,  66  S.  W.  601,  23  Ky.  L. 
Rep.  2065;  Crounse  v.  Wemple,  29  N.  Y. 
640. 

Exceptions  to  Rule, 

In  Genebal. 

While  the  mere  nonuse  of  a  right  of  way 
will  not  extinguish  the  easement,  its  nonuse 
for  a  long  period  of  time  with  no  intention 
of  resuming  it  will  work  an  extinguishment. 
Denver,  etc.  R.  Co.  t.  Mills,  222  Fed.  481,  138 
C.  C.  A.  77;  Gurdon,  etc.  R.  Co.  t.  Vaught, 
97  Ark.  234,  133  S.  W.  1019;  Home  Real 
Estate  Co.  v.  Los  Angeles  Pac.  Co.  168  Cal. 
710,  126  Pac.  972;  Ford  v.  Harris,  96  Ga. 
97,  22  S.  £.  144;  McElwaney  v.  MacDiarmid, 
131  Ga.  97,  62  S.  E.  20 ;  Marigny  v.  Pontchar- 
train  R.  Co.  15  La.  Ann.  427 ;  Browne  v.  Bal- 
timore Methodist  Episcopal  Church,  37  Md. 
108;  Matter  of  Buffalo,  66  Misc.  636,  120 
N.  Y.  S.  611;  Blenis  v.  Utica  Knitting  Co.^ 
73  Misc.  61,  130  N.  Y.  S.  740.  See  also  Town- 
send  V.  Michigan  Cent.  R.  Co.  101  Fed.  757, 
42  C.  C.  A.  570.  Compare  Davidson  v.  Ellis, 
9  Cal.  App.  146,  98  Pac.  264;  People  ▼.  Glov- 
ersville,  128  App.  Div.  44,  112  N.  Y.  S.  387. 

Thus  in  Gurdon,  etc.  R.  Co.  v.  Vaught,  97 
Ark.  234,  133  S.  W.  1019,  the  court  said: 
"The  question  as  to  whether  or  not  a  railroad 
company  haa  abandoned  a  right  of  way  ac- 
quired by  it  is  to  a  great  extent  one  of  intent ; 
but  such  intention  can  be  established  by  the 
acts  of  the  company  clearly  indicating  its 
purpose  not  to  use  such  right  of  way  and  by 
long  nonuser  thereof." 

In  McElwaney  v.  MacDiarmid,  131  Ga.  97, 
62  S.  £.  20,  it  appeared  that  an  easement  of 
a  right  of  way  was  acquired  by  grant.  The 
court  said  that  the  easement  might  be  lost 
or  forfeited  by  the  owner  without  his  "abso- 
lute refusal"  to  exercise  his  privileges  there- 
under and  that  it  would  cease  to  exist  if 
there  was  an  abandonment  or  nouser  for  a 
term  sufficient  to  raise  the  presumption  of 
release  or  abandonment. 

So  in  Ford  v.  Harris,  96  Ga.  97,  22  S.  W. 
144,  holding  that  an  easement  over  a  right 
of  way  acquired  by  grant  was  not  lost  by 
mere  lapse  of  time  or  nonuser  unless  it  was 
expressly  abandoned,  the  court  said:  '^\Ve 
do  not,  of  course,  mean  to  say  that  a  right  of 
this  kind  might  not  become  stale  by  long 
lapse  of  time,  or  by  nonuser  under  circum- 
stances manifesting  that  the  parties  at  in- 
terest had  no  intention  ever  to  claim  or  use 
the  right."    But  In  Davidson  v.  Ellis,  9  Cal. 
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App.  145,  98  Pac.  254,  the  court  said,  briefly : 
"The  easement  having  been  acquired  by  deed, 
no  length  of  time  of  mere  nonuser  will  operate 
to  impair  or  defeat  the  trial." 

In  Pratt  v.  Sweetser,  68  Me.  344,  holding 
that  a  right  of  way  was  not  necessarily  lost 
by  mere  nonuser  for  twenty  years,  the  court 
said:  '*The  better  doctrine  seems  to  be  that 
nonuser  for  the  period  mentioned  is  evidence 
of  an  intention  to  abandon;  but  it  is  open 
to  explanation,  and  it  may  be  controlled  by 
evidence  that  the  owner  had  no  such  inten- 
tion while  omitting  to  use  it."  See  also  Cox 
V.  Forrest,  60  Md.  74;  Knock  ▼.  Knock,  27 
Can.  Sup.  Ct.  664. 

In  Henderson  v.  Central  Pass.  R.  Co.  21 
Fed  358,  appeal  dismissed  140  U.  S.  683,  11 
S.  Ct.  1021,  35  U.  S.  (L.  ed.)  597,  the  court 
said  that  the  mere  nonuser  of  a  right  of  way, 
acquired  by  a  railroad  corporation,  for  ten- 
years,  without  the  consent  of  the  state  or 
city,  should  be  sufficient  evidence  of  aban- 
donment, and  should  authorize  the  state  to 
assume  that  fact,  and  grant  the  right  to  an- 
other. 

In  Thompson  v.  Meyers,  34  La.  Ann.  615, 
the  court  said  that  as  provided  by  the  code 
a  right  of  passage  through  an  alley  way  was 
lost  by  nonuser  during  ten  years. 

In  Jones  v.  Meek,  2  Hawaii  9,  it  was  held 
that  a  nonuser  of  a  right  of  way  for  five 
years  raised  the  presumption  of  an  abandon- 
ment and  particularly  so  when  the  servient 
tenement  passed  into  the  hands  of  a  pur- 
chaser who  had  no  notice  of  the  easement. 

So  in  McDowell  v.  Blue  Ridge,  etc.  R.  Co. 
144  N.  C.  721,  57  S.  £.  520,  the  court  said 
that  where  land  was  conveyed  as  a  railroad 
right  of  way  with  the  condition  attached  that 
it  should  revert  to  the  grantor  if  not  used  in 
five  years,  the  grant  was  forfeited  for  such 
failure  to  use  it. 

Likewise  in  Brown  v.  Stuart,  90  Kan.  302, 
133  Pac.  725,  it  was  held  that  a  long  con- 
tinued nonuser  of  a  right  of  way  was  a 
breach  of  a  condition  in  a  deed  providing 
that  it  should  revert  to  the  grantors  if  not 
used. 

In  Tabbutt  v.  Grant,  94  Me.  371,  47  Atl. 
899,  though  the  evidence  in  the  case  failed  to 
show  such  an  agreement,  it  was  held  that 
an  agreement  for  a  substitution  of  a  right 
of  way  together  with  nonuser  would  extin- 
guish the  easement.  The  court  said:  "Of 
course,  mere  nonuser  of  a  definite  right  of 
way  for  any  period  does  not  of  itself  extin- 
guish the  right.  The  defendant,  however, 
contends  that  the  evidence  shows  an  executed 
agreement  for  a  substitution  of  the  new  path, 
for  the  old  one,  by  which  the  plaintiff  ac- 
quired the  right  to  use  the  new  path,  and  in 
consideration  thereof  surrendered  the  right 
to  use  the  old  path.  Such  an  agreement  may 
be  made  by  parol,  and  when  executed, — ^when 


in  pursuance  thereof  the  owner  of  the  right 
of  way  b^ins  to  use  the  new  path,  and  the 
owner  of  the  servient  estate  shuts  up  the 
old  path, — then  the  former  acquires  the 
right  to  use  the  new  path  and  effectually  re- 
leases the  right  to  use  the  old  path.  Such 
an  agreement  can  be  shown  by  conduct  as 
well  as  by  words,  but  it  must  appear  that 
there  was  an  agreement.  If  the  conduct  of 
the  parties  fails  to  show  that,  it  does  not 
change  their  rights."  See  to  the  same  effect 
Pope  V.  Devereux,  5  Gray  (Mass.)   409. 

In  Kirkland  v.  Pitman,  122  Ga.  256,  50 
S.  E.  117,  the  court  said  that  the  duty  to 
repair  a  right  of  way  no  doubt  continued  aft- 
er the  prescriptive  right  had  been  acquired, 
but  on  principle  it  would  seem  that,  when  the 
title  vested,  it  would  not  be  divested  by 
neglect,  but  only  by  abandonment. 

In  Kammerling  v.  Grover,  9  Ind.  App. 
628,  36  N.  £.  922,  it  was  held  that  the  non- 
user  of  a  right  of  way  which  had  become  ob- 
literated would  extinguish  the  easement,  the 
purchaser  not  having  notice  of  it. 

In  Columbia  Valley  R.  Co.  v.  Portland, 
etc.  R.  Co.  162  Fed.  603,  89  C.  C.  A.  361,  the 
court  said  that  a  right  of  way  over  public 
lands  was  forfeited  where  the  railroad  had 
not  been  constructed  within  five  years  in  ac- 
cordance with  the  statute. 

Adverse  User. 

While  the  mere  nonuse  of  a  right  of  way 
will  not  extinguish  the  easement,  nonuse  ac- 
companied by  an  adverse  possession  of  the 
servient  tenement  will  extinguish  it. 

England.— W&rd  v.  Ward,  7  Exch.  838. 
Compare  James  v.  Stevenson  [1893]  A.  C. 
162. 

Oofmecticut. — ^New  York,  etc.  R.  Co.  v.  Cel- 
la,  86  Conn.  275,  85  Atl.  521.  And  see  the 
reported  case. 

Illinois. — Swedish  Evangelist  Lutheran 
Church  V.  Jackson,  229  111.  606,  82  N.  E.  348. 

Indiana. — Baugh  v.  Arnold,  123  Ind.  6,  91 
Atl.  161;  Cleveland,  etc.  R.  Co.  v.  Smith,  177 
Ind.  524,  97  N.  E.  164. 

Iowa. — See  Reed  v.  Gasser,  130  la.  87, 
106  N.  W.  383. 

Maine. — Adams  v.  Hodgkins,  109  Me.  361, 
84  Atl.  630,  42  L.R.A.(N.S.)   741. 

Massachusetts. — New  York,  etc.  R.  Co.  v. 
Benedict,  169  Mass.  262,  47  N.  E.  1027. 

Michigan. — Lathrop  v.  Eisner,  93  Mich. 
599,  53  N.  W.  791. 

Missottri. — Sec  Roanoke  Invest.  Co.  v.  Kan- 
sas City,  etc.  R.  Co.  108  Mo.  50,  17  S.  W. 
1000. 

New  Jersey. — Mason  v.  Ross,  75  N.  J.  Eq. 
136,  71  Atl.  141.  See  also  Perth  Amboy  Ter- 
ra Cotta  Co.  V.  Ryan,  68  N.  J.  L.  474,  63 
Atl.  699. 

New  York. — ^Andrus  v.  National  Sugar  Re- 
fining Co.   98   App.   Div.   377,   87   N.   Y.   S. 
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C71,  affirmed  183  N.  Y.  580,  76  N.  E.  1088; 
Rupprecht  v.  St.  Mary's  Roman  Catholic 
Church  Soc.  131  App.  Div.  664,  116  N.  Y.  S. 
926,  affirmed  198  N.  Y.  676,  92  N.  E.  1101; 
Marshall  v.  Wenninger,  20  Misc.  627,  46  N. 
Y.  S.  670.  See  also  Brady  v.  Brady,  Judgmt. 
31  Misc.  411,  65  N.  Y.  S.  621,  affirmed  88  App. 
Div.  427,  65  N.  Y.  S.  621,  84  N.  Y.  S.  1119, 
reversed  Brady  v.  Smith,  181  N.  Y.  178,  2 
Ann.  Cas.  636,  73  N.  E.  963,  106  Am.  St. 
Kep.  531 ;  Stillman  v.  Olean,  72  Misc.  196, 129 
N.  Y.  S.  515. 

North    Carolina. — May   v.    Atlantic   Coast 
Line  R.  Co.  151  N.  C.  388,  66  S.  E.  310. 

Ofcio.— Tudor  Boiler  Mfg.  Co.  v.  I.  &,  E. 
Gret^nwald  Co.  26  Ohio  Cir.  Ct.  Rep.  666. 

Oregon. — See  Hoffman  v.  Dorris  (Ore.)  168 
Pac.  972. 

Pennsyl'Vania. — Richmond  ▼.  Bennett,  206 
Pa.  St.  470,  56  Atl.  17;  Stuart  v.  Rosen- 
garten,  23  Pa.  Dist.  648;  Twibill  v.  Lombard, 
etc.  Pass.  R.  Co.  3  Pa.  Super.  Ct.  487,  40 
W.  N.  C.  134;  Weaver  v.  Getz,  16  Pa.  Super. 
Ct.  418,  18  Lane.  L.  Rev.  226;  Citizens'  Elec- 
tric Co.  V.  Davis,  44  Pa.  Super.  Ct.  138; 
^^ickeIs  V.  Cornet  Band,  62  Pa.  Super.  Ct.  ]46t 
151.  See  also  Hall  v.  McCaughey,  61  Pfti 
St.    43. 

Rhode  Island. — See  Bochterle  v.  Saunders, 
36  R.  I.  39,  88  Atl.  803. 

South  Carolina. — See  Cuthbert  v.  Lawton, 
3   McCord  L.   194. 

Thus  in  Baugh  v.  Arnold,  123  Md.  6,  91 
Atl.  151,  the  court  said  that  the  law  was  es- 
tablished that  the  mere  nonuser  of  an  ease- 
ment even  for  more  than  twenty  years  will 
not  afford  a  conclusive  evidence  of  abandon- 
ment, but  such  nonuser  for  a  prescriptive 
period,  united  with  an  adverse  use  of  the 
servient  estate  inconsistent  with  the  existence 
of  the  easement,  will  extinguish  it. 

In  New  York,  etc.  R.  Co.  v.  Cella,  86  Conn. 
276,  86  Atl.  621,  the  court  stated  the  rule 
as  follows:  "Mere  nonuser  and  lapse  of 
time,  unaccompanied  by  any  other  evidence 
showing  an  intention  to  abandon,  may  be 
enough  to  constitute  abandonment.  Such 
facts  are  competent  evidence  of  an  intention 
to  abandon,  and,  if  united  with  an  adverse 
user  of  the  servient  estate  inconsistent  with 
the  existence  of  the  easement,  may  extinguish 
it." 

So  in  Ward  v.  Ward,  7  Exch.  (Eng.)  838, 
the  court  said:  '^he  presumption  of  aban- 
donment  cannot  be  made  from  the  mere  fact 
of  nonuser.  There  must  be  other  circum- 
stances in  the  case  to  raise  that  presump- 
tion. The  right  is  acquired  by  adverse  en- 
joyment. The  nonuser,  therefore,  must  be  the 
consequence  of  something  which  is  adverse 
to  the  user." 

Likewise  in  Swedish  Evangelist  Lutheran 
Church  V.  Jackson,  229  111.  606,  82  N.  E.  348, 
it   was  said:      "A  complete  nonuser   of   an 


easement  for  twenty  years,  with  possession 
in .  another  that  is  inconsistent  with  or  ad- 
verse to  the  right  of  such  easement,  will 
bar  the  easement." 

In  Citizens'  Electric  Co.  v.  Davis,  44  Pa. 
Super.  Ct.  138,  the  court  said:  "Adverse  oc- 
cupancy for  the  statutory  period  must  be 
added  to  nonuser  by  the  dominant  owner  in 
order  to  extinguish  the  easement." 

But  in  James  v.  Stevenson  [1896]  A.  C. 
(Eng.)  162,  it  was  held  that  the  nonuser  of 
a  way  coupled  with  the  use  of  the  land  by 
the  servient  owner  for  agricultural  purposes 
for  many  years  when  the  way  was  not  re- 
quired was  not  sufficient  evidence  of  aban- 
donment to  work  a  forfeiture. 
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Arkansas  Supreme  Court — January  31,  1916. 


12:9  Arlc.  826;  183  8.  W.  766. 


Taxation  —  Iiooal  Aaaoaamont  — -  Fair- 
BOSS  —  Svifioionoy  of  Ihridenoo. 

In  a  suit  to  set  aside  an  assessment  for 
paving  purposes,  the  evidence  is  held  to  show 
that  the  assessment  was  made  in  good  faith, 
and  was  a  reasonable  assessment  of  future 
benefits,  and  not  a  mere  arbitrary  apportion- 
ment of  tLe  costs. 

WercU    and    Phrases    »    Msaninc    of 
••Said." 

Where  the  description  of  a  zone  of  a  pav- 
ing district,  which  had  referred  to  block  10, 
subsequently  refers  to  said  lot  10,  "said" 
must  be  treated  as  "aforesaid,"  and  the  word 
"lot"  as  "block;"  the  error  being  a  mere 
clerical  one. 

[See  note  at  end  of  this  case.] 

Taxation  — >  IiOoal  Assessmont  —  £rror 
in  Besoription  —  Effeot. 

Where  the  description  of  an  assessment  dis- 
trict for  paving  shows  that  the  word  "sec- 
ond" is  through  clerical  mistake  omitted  be- 
fore the  name  of  an  addition,  the  addition 
being  subject  to  identification  and  the  omis- 
sion a  mere  inadvertence,  it  will  not  invali- 
date the  description. 

Appeal  from  Miller  Chancery  Court: 
Shaves,  Chancellor. 

Action  by  Ralph  G.  Moore  et  al.,  plaintiffs, 
against  Paving  Improvement  District  No.  20 
of  Texarkana,  defendant.  Judgment  for  de- 
fendant.   Plaintiffs  appeal.    Affibmiqd. 

[327]  This  appeal  is  prosecuted  from  a  de- 
cree establishing  the  validity  of  a  paving  im- 
provement district  in  Texarkana,  Arkansas. 
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The  district  includes  practically  all  the  im- 
proved part  or  area  of  said  city  and  its  valid- 
ity was  challenged  because  of  an  insufficient 
description  of  the  boundaries  thereof  and  be- 
cause of  tlie  manner  of  assessment  of  benefits, 
it  being  alleged  that  the  assessments  were 
arbitrarily  made  upon  a  front  foot  basis  and 
without  regard  to  the  value  of  the  property 
and  to  whether  the  benefit  assessed  would  be 
derived  from  the  improvement. 

The  territorv  was  divided  into  zones  or  dis- 
tricts  by  the  assessors  in  consideration  of  the 
amount  of  assessment  to  be  levied  as  benefits 
against  each  individual  tract  or  piece  of  land. 
The  assessors  were  men  of  long  residence  in 
the  city  and  district  and  successful  in  their 
business  affairs,  as  well  as  property  holders 
therein.  They  were  thoroughly  familiar  with 
the  conditions  existing,  [328]  had  maps  and 
plats  of  the  entire  city  before  them  and  the 
tax  books  of  the  county  showing  the  assessed 
valuation  of  the  different  lots  and  parcels  of 
land.  They  concluded  that  in  the  zone  north 
of  9th  street,  the  lots  of  the  same  dimension 
would  be  benefited  practically  in  the  same 
amount,  the  streets  therein  being  all  fifty 
feet  in  width,  and  adopted  as  a  banis  $125 
as  benefit  to  each  inside  lot  with  $150  as 
benefit  to  the  corner  lots  and  estimated  the 
benefits  to  accrue  to  the  improvements  on 
each  lot  at  from  $25  to  $125,  according  to 
the  size  and  valuation  of  the  houses.  An 
additional  amount  was  added  to  each  lot  as 
a  benefit  for  putting  in  curb,  where  there 
was  none.  The  property  being  more  valuable 
south  of  9th  street  and  the  streets  nearly 
twice  as  wide,  the  benefits  were  increased  to 
more  than  double  the  amount  assessed  against 
lots  in  the  zone  to  the  north,  the  basis  for 
estimating  benefits  being  there  $300  for  in- 
side lots  and  $350  for  corner  lots,  with  $25 
to  $700  for  improvements  on  the  different 
lots,  according  to  the  size  and  value  thereof. 
In  the  business  district  on  Broad  street  and 
State  Line  Ave.  the  system,  or  house  and  lot 
basis  of  assessment,  was  abandoned  largely 
and  the  benefits  estimated  in  a  gross  sum 
because  of  the  much  greater  value  of  the 
property  and  its  location  and  use.  This  was 
the  general  plan  adopted  as  a  basis:  for  ex- 
ample, the  pencil  memorandum  of  assessments 
shows  the  assessment  against  three  Sander- 
son lots  on  the  outside  edge  of  the  district 
north  of  9th  street  as  follows:  ^'Benefit  to 
three  lots  $325;  benefits  to  the  house  on  the 
lots,  $100 — ^total  $425.  Lots  2  and  3  are 
inside  lots  and  upon  a  basis  of  $125  each, 
the  benefits  to  the  two  would  be  $250.  Lot 
One,  the  corner,  if  assessed  at  the  general 
basis  of  $150  per  lot  would  have  made  the 
total  amount  of  benefit  assessed  against  the 
lots  $400,  but  said  lot  being  on  the  edge  of 
the  district,  and  getting  no  benefit  on  the 
north  side,   and   subject   to  be   included   in 


another  district,  the  value  of  the  benefit  to 
it  was  reduced  half,  making  $75,  which  added 
to  $250  made  the  total  assessment  of  $325. 

[329]  Mr.  A.  H.  Whitmarsh,  one  of  the  as- 
sessors, testified  that  he  was  a  manufacturer, 
and  dealer  in  lumber,  had  resided  in  the  dis- 
trict for  twenty  years,  and  was  familiar  with 
the  property  therein.  They  had  several  meet- 
ings of  the  Board,  and  never  failed  to  have 
a  meeting  when  assessing  benefits.  That  the 
board  viewed  part  of  the  property  together 
during  the  time  of  assessing.  That  before 
they  began  work,  they  were  shown  an  esti- 
mate by  an  engineer  of  the  total  cost  of  the 
improvement,  which  showed  the  character  of 
the  pavement  to  be  put  down  in  the  district. 
That  they  had  a  map  of  the  city,  with  the 
boundaries  marked  thereon,  while  the  assess- 
ment was  being  made,  and  at  one  or  two  meet- 
ings, before  any  figures  were  made,  the  Board 
discussed  the  general  proposition,  and  the 
best  method  of  making  the  assessment.  ''We 
were  trying  to  get  the  assessment  fixed  up 
in  some  way,  and  we  got  it  about  as  near 
right  as  a  set  of  men  could  do  it.  The  meth- 
od used,  in  our  belief,  was  an  equitable  bAsis. 
We  tried  to  make  the  assessment  as  fair  as 
could  be  made,  all  the  conditions  considered.** 

T.  S.  Mullins,  another  assessor,  stated  that 
he  was  in  the  wholesale  grocery  business, 
that  his  company  owned  lots  in  the  down- 
town district  fronting  on  Front  street,  one 
block  south  of  Broad  street,  which  was  the 
retail  center  of  the  city.  Its  property  was 
in  the  wholesale  district,  tiiat  his  residence 
was  in  the  district,  ten  blocks  from  the  busi- 
ness district,  and  he  had  resided  in  the  dis- 
trict for  fifteen  years  and  was  reasonably 
familiar  with  the  property.  That  the  asses- 
sors had  ideas  of  their  own  about  the  respec- 
tive values  of  the  property  assessed,  but 
were  not  real  estate  men,  and  did  not  attempt 
to  fix  any  particular  values,  having  the  coun- 
ty assessors  values  before  them.  "We  tried 
to  assess  each  division  of  a  block,  or  lot, 
according  to  the  benefits  it  would  receive. 
We  considered  the  property,  and  that  the 
value  would  be  enhanced  the  amount  we  as- 
sessed against  each  and  every  piece  of  prop- 
erty in  town." 

E.  W.  Frost  testified  that  he  lived  within 
two  blocks  of  the  district,  and  that  the  asses- 
sors spent  three  or  four  [330]  days  in  work- 
ing out  the  assessments.  "We  commenced  on 
the  plan  that  we  had  to  provide  enough  money 
to  do  the  work,  which  was  estimated  to  coat 
so  much.  We  made  the  difference  in  values 
because  there  was  a-  difference.  We  thought 
some  of  the  lots  and  property  worth  more 
than  lots  differently  located.  We  started  in 
to  make  the  assessment  an  amount  sufficient 
to  pay  the  bonds  and  interest,  and  in  doin|r 
so,  tried  to  proportion  it  so  it  would  be  as 
nearly  equal  as  was  possible  for  us  to  make 
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It.  In  making  our  assessments,  we  considered 
the  question  of  benefits.  We  were  trying  to 
fix  the  assessments  equal  to  the  benefits  to 
the  particular  piece  of  property.  We  under- 
stood the  amount  we  fixed  would  be  an  assess- 
ment of  benefits,  and  that  was  the  basis  we 
were  working  on."  Iti  answering  the  ques- 
tion whetlier  he  considered  the  improvement 
would  enhance  in  value  the  particular  prop- 
erty, or  benefit  it  to  the  extent  of  the  assess- 
ment, he  said  "I  do  not  think  I  thought 
about  enhancing  the  value  of  tJie  property,  it 
was  just  simply  an  improvement  that  was 
needed,  and  when  it  was  done  would  be  of 
that  much  benefit,  if  it  was  done  properly 
and  right.  The  property  would  be  benefited 
by  the  improvement  in  the  amount  the  owner 
had  to  pay." 

There  was  other  testimony  tending  to  show 
a  great  disparity  in  the  assessment  of  benefits 
made  upon  certain  property  in  difi'erent  zones 
of  the  district,  market  value  of  the  particular 
property  being  considered,  and  also  that  the 
assessment  of  benefits  agaiikst  certain  prop- 
erty could  not  be  reasonably  explained  other- 
wise than  that  it  was  arbitrarily  made  upon 
a  frontage  or  front  foot  basis. 

M.  E.  Sanderson  for  appellants. 
Prank  8.  Quinn  for  appellee. 

[331]  Smith,  J.  {after  staiin-g  the  foots), 
— It  is  contended  that  the  assessment  by  the 
board  of  assessors  was  not  an  assessment  of 
benefits  to  accrue  to  each  lot  and  parcel  of 
land  by  reason  of  the  improvement,  but  only 
an  arbitrary  apportionment  of  the  cost  of  the 
improvement  upon  the  several  lots  in  the  dis- 
trict upon  a  frontage  or  front  foot  basis  and 
without  regard  to  the  value  of  the  laud  and 
to  whether  the  making  of  the  improvement 
would  result  in  the  amount  of  benefit  as- 
sessed against  it. 

This  objection  is  urged  against  the  validity 
of  the  assessment  as  a  whole,  it  being  charged 
that  the  assessors  acted  arbitrarily,  that  the 
assessment  made  is  [332]  unfair,  unjust,  un- 
equal, grossly  inequitable  and  not  uniform. 

Each  of  the  assessors  testified  delineating 
the  purpose  in  mind  at  the  time  the  assess- 
ment was  levied  and  the  metiiods  pursued  in 
reaching  the  result  obtained.  It  is.  undis- 
puted that  each  and  all  of  tliem  are  success- 
ful business  men  of  large  experience,  prop- 
erty owners  in  the  district,  two  having  re- 
sided therein  from  fifteen  to  twenty  years 
and  the  other  residing  just  outside  the  dis- 
trict near  the  northwest  corner.  They .  had 
before  them  during  their  deliberations,  maps 
of  the  city,  showing  the  boundaries  of  the 
district  and  the  description  of  each  lot  and 
parcel  of  land  therein,,  as  well  as  a  copy  of 
the  county  assessment  list  showing  the  value 
for  which  the  lands  were  assessed  for  taxes. 


They  did  not  pretend  to  know  the  actual  mar- 
ket value  of  each  tract  of  land,  but  were  per- 
soimlly  acquainted  with  each  lot,  the 
improvements  thereon  and  conditions  sur- 
rounding it.  Their  testimony  shows  that 
they  had  in  mind  and  considered  in  levying 
the  assessment  of  benefits  against  the  partic- 
ular tracts,  all  the  elements  that  can  be  con- 
sidered in  estimating  the  value  of  lots  and 
improvements. 

It  is  true  they  divided  the  district  into 
zones,  and  in  the  residential  portion  north 
of  9th  street,  where  the  streets  were  narrow 
and  the  houses  not  so  valuable  and  the  lots 
virtually  of  the  same  dimensions,  estimated 
the  benefits  to  accrue  upon  the  lots  of  like 
size  and  condition  in  the  same  amount;  that 
they  divided  the  improvements  thereon  with 
which  they  were  familiar,  into  certain  classes, 
considering,  in  assessing  the  benefit  against 
the  land  that  it  would  result  in  a  certain 
amount  from  the  improvement  thereon,  esti- 
mated by  ranging  from  $25  to  $125,  accord- 
ing to  the  kind  and  value  of  such  improve- 
ment. They  likewise  estimated  an  additional 
benefit  to  such  lots  of  $6.00  for  the  cost  of 
curbing,  where  none  had  already  been  put 
down. 

In  the  zone  south  of  9th  street,  where  the 
houses  were  much  more  valuable  and  the 
streets  almost  double  the  width  of  those  to 
the  north,  a  different  basis  of  $300  to  [333] 
$350  to  the  lots  of  like  width  and  condition, 
with  an  estimate  of  from  $125  to  $700,  in 
one  instance,  to  accrue  from  the  value  of  the 
improvements  considered. 

In  the  business  district,  a  different  system 
was  adopted,  the  property  being  more  valu- 
able, likewise  the  improvements,  and  of  an 
altogether  different  kind.  Here  they  consid- 
ered the  location  of  the  property,  the  use  in 
which  it  was  being  employed  and  its  value 
therefor  and  estimated  the  benefits  in  such 
manner  as  would  in  their  opinion  make  it 
as  nearly  equitable,  equal  and  uniform  as 
could  be  arrived  at  in  the  judgment  of  busi- 
ness men  of  long  experience  and  accurately 
and  intimately  acquainted  with  the  property 
and  conditions  existing. 

The  assessment  against  the  railroads,  their 
lands  and  trackage,  was  made  in  a  lump  sum, 
it  is  true,  but  the  assessors  each  testified  that 
they  were  familiar  with  the  lands  south  of 
Front  and  Broad  streets,  belonging  to  the 
railroad  company,  and  the  railroad  tracks 
thereon  and  that  in  assessing  the  benefits 
they  took  into  account  the  situation  of  the 
lands  and  tried  to  make  the  assessment  equi- 
table and  equal,  so  far  as  the  land  was  con- 
sidered, to  that  on  the  opposite  side  of  the 
street  occupied  by  business  houses. 

They  also  took  into  consideration  the  value 
of  the  railroad  tracks  but  not  the  franchise 
and  they  did  not  assess  the  benefits  separately 
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of  the  different  railways  occupying  the  lands 
with  their  tracks,  having  made  an  assessment 
of  the  entire  benefit  to  accrue  to  all  of  it 
and  the  railroads  having  agreed  to  the  jus- 
tice of  the  assessment  and  to  an  apportion- 
ment thereof  between  themselves,  which  was 
considered  desirable  by  the  assessors,  who 
did  not  definitely  know  what  particular  im- 
provement belonged  to  each  of  said  companies. 

It  is  also  complained  that  a  contract  was 
made  by  the  commissioners  of  the  district 
with  the  railroad  companies  for  the  paving 
of  Front  street  upon  which  their  tracks  are 
located  and  adjoining  which,  on  the  south, 
much  of  their  property  is  situated,  agreeing 
to  credit  the  entire  amount  of  the  assessed 
benefits  upon  the  contract  [334]  price  for  the 
pavement  and  that  this  was  considered  by 
the  assessors  in  the  making  of  the  assessment 
of  benefits  as  well  as  the  fact  that  a  franchise 
was  also  to  be  granted  by  the  city  to  the 
railroads,  for  operation  of  tracks  along  Front 
street  in  consideration  thereof.  The  assessors 
denied  having  taken  these  matters  into  con- 
sideration in  assessing  the  benefits  against 
the  property  of  the  railroads,  or  that  the 
benefits  assessed  were  in  any  way  affected 
thereby. 

While  the  assessors  did  not  know  the  mar- 
ket value  of  all  the  particular  pieces  of  prop- 
erty in  the  district,  they  knew  the  value  in 
a  general  way,  and  that  property  in  certain 
localities  was  much  more  valuable  than  that 
in  others  and  all  the  elements  going  to  make 
up  such  valuation  and  difference.  This  is 
nowhere  disputed. 

(1)  It  cannot  be  fairly  said  that  the  as- 
sessment of  benefits  was  made  arbitrarilv  and 
amounted  to  but  an  apportionment  of  the 
cost  of  the  improvement  made  without  re- 
gard to  the  value  of  the  lands  and  the  benefit 
to  accrue  from  the  improvement  to  be  con- 
structed. In  Kirst  v.  Street  Imp.  Dist.  No. 
120,  86  Ark.  1,  109  S.  W.  526,  the  court  said: 
"The  statute  requires  the  board  to  assess  the 
value  of  the  benefits  to  accrue  to  each  piece 
of  property.  .  .  .  This  means  that  the 
assessors  shall,  from  their  knowledge,  expe- 
rience, observation  and  judgment,  make  a  fair 
and  just  estimate  of  the  benefit  which  each 
particular  piece  of  property  will  receive  by 
reason  of  the  improvement." 

It  is  also  well  known  and  generally  recog- 
nized that  the  assessment  of  future  benefits 
is  largely  a  matter  of  estim&te  and  to  some 
extent  speculative,  depending  chiefly  upon  the 
opinions  of  men  of  sound  judgment  to  deter- 
mine what  the  future  benefits  will  probably 
be,  and  it  is  recognized  that  it  is  impossible 
to  find  an  exact  standard  for  the  measure- 
ment thereof  in  advance  of  the  improvement 
constructed  and  the  law  does  not  require  of 
the  assessors  the  unattainable.     St.   Louis, 
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The  assessment  made  by  the  board  may  not 
have  resulted  in  exact  equality  and  fairness 
to  every  land  [335]  owner,  but  a  great 
area  with  varying  conditions  and  improve- 
ment was  included  in  the  district  and  as 
already  said,  it  was  not  to  be  expected  that 
some  inequalities  and  injustice  might  not  re- 
sult which  w^ould  be,  and  in  many  instances 
were  in  fact  corrected,  upon  being  called  to 
the  attention  of  the  board  and  commissioners. 

From  the  whole  testimony  considered  in 
the  light  of  the  requirements  of  the  law  relat- 
ing to  the  establishment  of  improvement  dis- 
tricts, this  court  is  not  able  to  say  that  the 
findings  of  the  chancellor  are  not  sustained 
by  the  preponderance  thereof. 

(2-3)  It  was  next  alleged  that  the  bounda^ 
ries  of  the  district  were  not  sufficiently  and 
definitely  described  and  that  it  should  have 
been  adjudged  void,  because  of  such  uncer- 
tainty. There  is  no  claim  made  that  the 
description  of  the  district  as  petitioned  for, 
organized,  and  as  described  in  the  publication 
of  the  ordinance  establishing  it  varies  in  any 
way,  the  contention  being  only  that  its  bound- 
aries are  not  sufficiently  defined  in  two  par- 
ticulars, as  follows:  After  the  description 
reaches  the  north  boundary  line  of  the  north- 
east quarter  of  block  10,  of  Witherspoon's 
addition,  it  continues,  "Thence  south  along 
the  center  of  the  alleys  in  block  9  and  block 
14  of  Deutschman's,  third  addition,  and  block 
3  and  block  6  of  Kelley  &  Bramble's  addition, 
to  the  north  boundary  line  of  the  northeast 
quarter  of  block  10  of  Witherspoon's  addition 
to  the  city  of  Texarkana,  Arkansas." 

"Thence  east  along  the  nortli  property  line 
of  the  northeast  quarter  of  said  lot  10  of 
Witherspoon's  addition  and  along  the  north 
property  line  of  lot  12  in  block  1  of  H.  A. 
Mann's  addition  to  the  center  of  the  alley 
in  said  block  1  of  H.  A.  Mann's  addition." 

"Thence  south  along  the  center  of  the  al- 
leys in  block  1  and  2  of  H.  A.  Mann's  addi- 
tion and  through  the  alley  in  block  2  of 
Peek's  addition  to  the  center  of  Ninth  street." 

And  further:  "Tlience  south  across  Ninth 
street  and  through  the  alleys  in  block  16  and 
block  21  and  block  37  and  block  42  of  the 
city  of  Texarkana,  Arkansas,  to  [336]  the 
center  of  the  alley  in  block  1  of  E.  N.  Max- 
well's second  addition  to  the  said  city  of 
Texarkana,  Arkansas; 

"Thence  east  along  the  center  of  the  alley 
in  said  E.  N.  Maxwell's  second  addition  to  a 
point  opposite  the  east  boundary  line  of  lot  7, 
in  block  1,  of  E.  N.  Maxwell's  addition: 
•  "Thence  south  along  the  said  east  boundary 
line  of  lot  7  in  block  1,  in  E.  N.  Maxwell's 
second  addition,  and  along  the  east  boundary 
line  of  lot  2  in  block  2  of  said  E.  N.  Max- 
well's second  addition  to  the  center  of  the 
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allev  in  said  block  2  of  E.  N.  Maxwell's  sec- 
ond  addition." 

It  will  be  observed  that  in  the  middle  para- 
graph of  the  first  description,  the  line  con- 
tinues east  along  the  nortli  property  line  of 
the  northeast  quarter  of  said  "lot  10"  of 
Witherspoon's  addition,  instead  of  block  10 
aa  was  the  fact  and  as  sufficiently  shown  by 
the  description. 

In  the  (irst  paragraph  reaching  the  north- 
east quarter  of  block  10,  the  description 
refers  to  said  lot  instead  of  block  and  is  ap- 
parently a  clerical  error  when  the  whole 
description  is  read  together. 

It  was  further  shown  by  comparison  with 
the  city  map,  that  there  is  or  was  no  lot  10 
in  Witherspoon's  addition  and  the  word 
"said"  before  "lot  10"  refers  necessarily  to 
something  already  mentioned.  It  means 
aforesaid:  before  mentioned.  34  Cyc.  1825. 
It  has  also  been  dofined  as  "A  word  of  refer- 
ence to  what  has  been  already  spoken  of  or 
specified,  and  if  there  is  a  question  as  to 
which  of  the  antecedent  things  or  proposi- 
tions specified  is  referred  to,  it  is  generally 
held  to  refer  to  the  last  of  such  antecedent 
propositions  or  things.  Hinrichsen  v.  Hin- 
richsen,  172  111.  462,  465,  50  N.  E.  135." 

It  is  obvious  from  the  description  and  the 
use  of  the  word  "said"  that  "block"  was 
meant  and  intended  to  be  used  instead  of' 
"lot,"  the  mistake  being  a  clerical  misprision. 

(4)  In  the  middle  paragraph  of  the  second 
part  of  the  description  above  set  out,  it  ap- 
pears that  the  word  "second"  is  omitted  in 
the  last  line  designating  the  addition.  The 
boundary  line  as  shown  by  the  first  para- 
graph, after  reaching  the  center  of  the  alley 
of  block  1  of  E.  N.  [337]  Maxwell's  second 
addition  to  the  city  of  Texarkana,  Arkansas, 
continues  thence  along  the  center  of  the  alley 
in  said  E.  N.  Maxwell's  second  addition  to  a 
point  opposite  to  the  east  boundary  line  of 
lot  7  in  block  1  of  E.  N.  Maxwell's  addition, 
thence  along  the  said  east  boundary  line  to 
lot  7  in  block  1  in  E.  N.  Maxwell's  second 
addition,  etc  There  was  in  fact  an  E.  N. 
Maxwell's  addition  to  the  city,  but  as  shown 
a  line  could  not  run  east  along  the  center 
of  the  alloy  of  block  1  in  E.  N.  Maxwell's 
second  addition  to  a  point  opposite  the  east 
boundary  line  of  lot  7  in  block  1  of  E.  K. 
Maxwell's  addition,  and  it  is  apparent  from 
the  expressions  used  both  before  and  after, 
that  the  word  "second"  was  omitted  by  inad- 
vertence from  before  the  words  E.  N.  Max- 
well\s  addition  in  said  paragraph,  it  being 
clearly  apparent  from  the  conditions  existing 
and  the  deBcription  before  and  after  that  it 
was  a  clerical  omission. 

The  circumstances  all  show  unmistakably 
the  intention  to  locate  the  line  through  the 
center  of  the  alley  in  block  1  of  E.  N.  Max- 
well's second  addition  to  the  east  boundary 


line  of  lot  7  in  said  block  1  thereof  and  there 
was  no  such  uncertainty  about  the  description 
as  to  prevent  the  property  intended  to  be 
included  from  being  definitely  and  certainly 
ascertained.  The  description  was  sufficient 
to  identify  the  lands  included  in  the  dis- 
trict and  give  notice  to  the  owners  of  their 
assessments,  and  said  owners  could  not  have 
been  mislead  by  it  into  concluding  that  their 
lands  were  not  so  included. 

We  find  no  prejudicial  error  in  the  record 
and  the  judgment  is  affirmed. 


HOTE. 

Xiesal    Meaniiiff    of    **BmiA/* 

The  word  "said"  has  been  defined  briefly 
as  being  a  word  of  reference,  meaning  '"before 
mentioned,"  "previously  mentioned,"  or  the 
like.  State  v.  Greene,  154  Ala.  249,  46  So. 
268;  Kephart  v.  Buddecke,  20  Colo.  App.  551, 
80  Pac.  501;  Com.  v.  Schweiters,  122  Ky. 
880,  93  S.  W.  592 ;  In  re  Phelan,  82  N.  J.  Eq. 
316,  87  Atl.  625;  State  v.  Stevenson,  68  Vt. 
529,  35  Atl:  470.  In  Wheeler,  etc.  Mfg.  Co. 
V.  Filer,  52  N.  J.  Eq.  164,  28  Atl.  13,  it  was 
held  that  the  term  "said  defendants"  in  a 
pleading  could  refer  only  to  defendants  pre- 
viouslv  named.  In  Iowa  College  v.  Fenno, 
67  la!  247,  26  N.  W.  152,  the  word  "said" 

was  held  to  be  a  word  of  limitation  whose 

« 

office  was  to  denote  that  the  word  limited  by 
it  meant  the  same  as  the  previous  word  which 
was  referred  to  by  it. 

The  only  controversy  which  seems  to  have 
developed  with  respect  to  the  meaning  of  the 
word  "said"  concerns  the  rule  of  construc- 
tion to  be  followed  where  there  is  more  than 
one  antecedent  to  which  the  word  might  be 
referred.  The  few  authorities  in  point  are 
not  perfectly  harmonious,  but  when  the  deci- 
sions are  viewed  in  the  light  of  the  facts  of 
each  particular  case,  the  conflict  of  opinion 
is  more  apparent  than  real.  For  instance, 
some  courts  have  called  to  their  aid  a  strict 
or  grammatical  rule  of  construction  and  have 
held  that  the  word  should  be  considered  as 
referring  to  its  last  or  immediate  antecedent. 
It  is  indisputable,  however,  that  no  other  rea- 
sonable construction  of  the  word  could  have 
been  adopted  under  the  facts  of  those  par- 
ticular cases.  The  authorities  so  holding  are 
as  follows:  Hinrichsen  v.  Hinrichsen,  172 
111.  465,  50  N.  E.  135;  Carver  v.  Carver,  97 
Ind.  497;  Temple  v.  State  (Ind.)  113  N.  E. 
233;  Ellis  v.  Horine,  1  A.  K.  Marsh  (Ky.) 
417;  Garrett  v.  South  Penn  Oil  Co.  66  W. 
Va.  587,  66  S.  E.  741.  And  see  the  reported 
case.  See  also  Wigmore  v.  Wigmore,  W.  N. 
(Eng.)  72,  93;  Hall  v.  Warren,  9  H.  L.  Cas. 
(Eng.)  420;  Esdaile  v.  Maclean,  15  M.  & 
W.  (Eng.)  277,  16  L.  J.  Exch.  71;  Robert 
Portner  Brewing  Co.  r.  Southern  Express  Co.  ■ 
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109  Va.  22.  On  the  contrary,  other  courts 
have  leaned  to  a  more  liberal  rule  of  con- 
struction and  have  held,  either  directly  or 
in  effect,  that  "said"  will  not  necessarily  be 
considered  as  referring  to  its  last  antecedent, 
but  will  be  referred  to  any  antecedent  plain- 
ly required  by  the  sense  or  meaning  of  the 
instrument  as  a  whole.  But  again  it  is  indis- 
putable that  the  latter  courts  could  have 
reached  no  other  conclusion  in  *view  of  the 
facts  of  those  particular  cases.  See  the  fol- 
lowing cases:  Healy  v.  Healy,  Jr.  R.  9  Eq. 
(Eng.)  418;  Peppercorn  v.  Peacock,  3  M.  & 
G.  356,  42  E.  C.  L.  192;  Rex  v.  Countes- 
thorpe,  2  B.  &  Ad.  487,  22  E.  C.  L.  128; 
81oss-Shefl5eld  Steel,  etc.  Co.  v.  Dunn,  9  Ala. 
App.  528,  63  So.  812;  Wilkinson  v.  State, 
10  Ind.  372;  People  v.  Burns,  5  Mich.  114; 
Brown  v.  State,  28  Tex.  App.  379,  13  S.  W. 
150.  See  also  Southern  Mut.  Ins.  Go.  v.  Pike, 
34  La.  Ann.  829;  Shattuck  v.  Balcom,  170 
Mass.  245,  49  N.  E.  87 ;  Piper  v.  Boston,  etc. 
R.  Co.  75  N.  H.  435,  75  Atl.  1041. 

In  Reg.  V  Martin,  9  G.  &  P.  215,  38  E.  C. 
L.  87,  it  was  held  that  while  the  word  "said," 
as  used  in  the  second  count  of  an  indictment, 
was  sufficient  to  identify  a  person  mentioned 
in  the  first  count,  it  did  not  incorporate  into 
the  second  count  the  description  of  such  per- 
son contained  in  the  first  count. 

For  authorities  construing  the  word  "said" 
according  to  the  circumstances  of  each  par- 
ticular case  and  without  reference  to  any 
particular  rule  of  construction,  see  the  fol- 
lowing: Reg.  V.  Eyre,  7  El.  &  Bl.  619,  90 
E.  C.  L.  619;  Dickason  ▼.  Foster,  4  h.  T. 
N.  S.  (Eng.)  628;  Lord  v.  Tyler,  14  Pick. 
(Mass.)  156;  Palmer  v.  Evangelical  Baptist 
Benev.  etc.  Soc.  166  Mass.  143,  43  N.  E. 
1028;  Lyons  v.  Elston,  211  Mass.  478,  98 
X.  E.  93;  State  v.  Omaha,  39  Neb.  745,  58 
N.  W.  442;  Antipoeda  Baptist  Church  v. 
Mulford,  8  N.  J.  L.  182;  Haggerty  v.  Hocken- 
berry,  52  N.  J.  Eq.  354,  30  Atl.  88 ;  Trunkey 
v.  Van  Sant,  176  N.  Y.  543,  68  X.  E.  946; 
Byars  v.  Bennington,  etc.  R.  Co.  99  App.  Div. 
34,  90  N.  Y.  S.  736;  Matter  of  De  Rycke,  99 
App.  Div.  596,  91  X.  Y.  S.  159;  Kline  v. 
(lerman  Union  F.  Ins.  Co.  147  App.  Div.  790, 
132  N.  Y.  S.  181;  Alexander  v.  Houghton, 
86  Tex.  702,  26  S.  W.  937 ;  Moss  v.  State,  47 
Tex.  Grim.  459,  11  Ann.  Cas.  710,  83  S.  W. 
829. 


BROWN 

V. 

STATE. 


Washington  Supreme  Court—August  20, 

1915. 


S7    Wash.    44;    161    Pac.    81. 


WiUs  —  NnncupatiTe  WiU  —  Attempt 
to  Make  Formal  WiU. 

The  evidence,  in  a  proceeding  for  the  pro- 
bate of  an  alleged  nuncupative  will,  is  held 
to  show  that  decedent's  intention  was  to 
make  a  written  will,  which  fact  was  not 
changed  by  the  failure  of  his  attempt  to 
make  a  written  will  because  of  defective  at- 
testation. 

[See  note  at  end  of  this  case.] 

Same. 

To  sustain  a  will  as  a  nuncupative  will,  it 
must  be  proved  that  decedent,  while  uttering 
the  words  offered  as  a  will,  had  a  present 
testamentary  intention,  and  that  he  intended 
that  the  very  words,  then  uttered,  and  no 
others,  should  constitute  his  will;  if  he  gives 
instructions  for  a  will  which  is  subsequently 
to  be  drawn  up  and  executed  in  writing,  and 
it  is  not  done,  or  if  he  gives  oral  directions 
which  are  taken  down  in  the  form  of  a  will, 
which  he  fails  to  execute  as  a  formal  written 
will  because  of  his  death  before  he  can  do  so, 
the  writing  cannot  be  sustained  as  a  nuncu- 
pative will. 

[See  note  at  end  of  this  case.] 

HunoupatiTe  Wills  Hot  FaTored. 

Nuncupative  wills  are  not  favored  in  lavr, 
because  of  the  great  opportunities  for  fraud 
and  perjury  attending  the  probating  of  such 
wills. 

Attempt    to    Make    Formal    Will    aa 
HunoupatiTe  WilL 

Under  Rem.  k  Bal.  Code,  §  1330,  providing: 
that  no  nuncupative  will  shall  be  good  when 
the  estate  bequeathed  exceeds  the  value  of 
$200,  unless  proved  by  two  witnesses  present 
at  the  making  thereof,  unless  there  is  proof 
that  tcBtiitor,  when  pronouncing  it,  bade  some 
person  present  to  bear  witness  tliat  it  was 
his  will,  and  unless  it  was  made  at  the  last 
sickness  and  at  the  dwelling  house  of  dece- 
dent or  where  he  had  been  residing  for  ten 
days  or  more,  it  is  not  only  necessary  that 
decedent  should  intend  to  make  a  will,  but 
he  must  intend  to  make  an  oral  will,  and 
words  spoken  at  the  time  of  the  signing  of 
a  writing  actually  intended  by  decedent  as  a 
written  will,  and  reduced  to  writing  by  wit- 
nesses and  filed  in  court,  do  not  constitute  a 
nuncupative  will. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Ferry  county : 
(Pendbbgast,  Judge. 

Probate  proceeding.  John  Brown,  propo- 
nent,  and    State   of    Washington,    claimant. 
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Probate   denied.      Proponent   appeals.      The 
facte  are  stated  in  the  opinion.    Affikhedu 

G.  V,  Alexander  for  appellant. 
T.  E.  Bkagga  for  respondent. 

[46]  Pabkeb,  J. — ^This  is  an  appeal  by  John 
Brown  from  an  order  of  the  superior  court 
for  Ferry  county,  denying  probate  of  an  al- 
leged nuncupative  will  claimed  by  him,  as 
proponent,  to  have  been  made  by  C.  T.  War- 
ren, late  of  that  county.  The  state  of  Wash- 
ington is  respondent  in  this  case  because  of 
the  fact  that  it  claims  the  property  left  by 
the  deceased,  by  escheat. 

On  the  15th  day  of  March,  1914,  C.  T. 
Warren  signed  a  writing,  the  whole  of  which, 
together  with  the  witnessing  thereof,  reads  as 
follows : 

'The  Last  Will  and  Testament  of  Charles 
T.  Warren. 

''Dated   at  Keller,  Washington,  this   15th 
day  of  Mar.  1014. 

"In  case  of  death,  I  wish  to  bequeath  my 
property  and  money  as  follows: 

"To  Mrs.  Belle  Cody,  One  Thousand  Dollars 
($1,000),  and  lots  11'  and  12  Block  35,  and 
all  improvements  on  same,  situated  in  Har- 
linda. 

"To  John  Brown,  lots  1  and  7,  block  47, 
in  the  town  of  Harlinda,  and  I  also  wish  to 
give  John  Brown  all  my  county  warrants  and 
notes,  and  what  money  is  left  after  paying 
expenses. 

"I  hereby  appoint  Jolin  Cody  executor  of 
this  will  without  bonds.        C.  T.  Wabben. 
"Witness,  I.  J.  Dickinson." 

Thereafter,  on  the  first  day  of  April,  1914, 
C.  T.  Warren  died.  Thereafter,  on  the  14th 
day  of  May,  1914,  this  writing  being  appar- 
ently conceded  by  all  parties  interested  to 
be  defective  as  a  written  will  because  of  its 
defective  attestation  by  witnesses,  as  re- 
quired by  Rem.  &  Bal.  Code,  §  1320  (P.  C. 
409,  §  29),  John  Cody  and  J.  C.  Cody,  who 
were  present  when  deceased  signed  the  writ- 
ing and  were  acquainted  with  the  facts  and 
circumstances  attending  its  signing  by  de- 
ceased, reduced  to  writing  their  signed  state- 
ment purporting  to  embody  an  oral  testa- 
mentary disposition  by  the  deceased  [48]  of 
his  property,  made  at  the  same  time  he 
signed  this  paper,  which  it  is  insisted  is  in 
legal  effect  a  nuncupative  will. 

For  present  purposes  we  shall  assume 
that,  on  the  15th  day  of  March,  when  the 
deceased  signed  this  writing  and  when  he 
is  claimed  to  have  made  a  nuncupative  will, 
he  was  in  his  last  sickness  and  then  attempt- 
ed to  make  a  will,  being  prompted  so  to 
do  under  a  sense  of  impending  death.  In 
other  words,  that  he  was  then  in  such  con- 


dition physically  and  mentally  that  he  could 
have  made  a  valid  nuncupative  will.  How- 
ever, we  desire  to  have  before  us  as  we  pro- 
ceed, the  fact  that  while  he  was  very  sick  and 
threatened  with  early  death  on  that  day,  he 
thereafter  revived  to  such  an  extent  that,  for 
a  few  days  before  his  death,  he  was  sitting 
up  and  walking  around  unattended  by  a 
nurse,  the  nurse  theretofore  attending  him 
having  been  discharged.  It  is  also  to  be 
noted  that  he  retained  his  mental  faculties 
unimpaired  up  to  almost  the  last  moment 
of  his  life,  that  is,  for  a  period  of  about 
fifteen  days  following  his  attempted  making 
of  a  will. 

John  Cody  testified  for  appellant  with  the 
view  of  establishing  a  nuncupative  will,  as 
follows : 

"I  reside  in  the  county  of  Ferry,  state  of 
Washington,  and  have  been  over  the  age  of 
sixty  years  during  all  of  the  times  herein 
mentioned,  I  knew  C.  T.  Warren,  now  de- 
ceased, on  the  15th  day  of  March,  1914,  the 
date  of  the  instrument  now  shown  to  me, 
marked  as  filed  in  this  court  on  the  28th 
day  of  April,  1914,  purporting  to  be  the  last 
will  and  testament  of  said  C.  T.  Warren, 
now  deceased. 

"The  said  instrument  was  signed  and 
executed  by  the  said  C.  T.  Warren,  now  de- 
ceased, at  Harlinda  (Keller  Postofiice)  in 
the  county  of  Ferry  and  state  of  Washington, 
on  the  said  15th  day  of  March,  1914,  the 
day  it  bears  date,  in  the  presence  of  myself 
and  in  the  presence  of  J.  C.  Cody,  and  I.  J. 
Dickinson;  and  the  said  C.  T.  Warren,  on 
said  date,  thereupon  published  the  said  in- 
strument as,  and  declared  the  same  to  be  his 
last  will  and  testament,  and  requested  said 
I.  J.  Dickinson,  in  attestation  thereof,  to 
subscribe  his  name  as  witness  thereto,  and  the 
said  I.  J.  Dickinson  did,  then  and  [47]  there 
in  the  presence  of  said  C.  T.  Warren,  now 
deceased,  and  in  the  presence  of  myself  and 
said  J.  C.  Cody,  subscribe  his  name  as  wit- 
ness to  said  instrument. 

"At  the  time  of  executing  said  instrument, 
to  wit.  on  the  15th  day  of  March,  1914,  the 
said  C.  T.  Warren,  now  deceased,  was  then 
over  the  age  of  twenty-one  years,  to  wit,  of 
the  age  of  sixty-four  years,,  or  thereabouts, 
and  was  of  sound  and  disposing  mind  and  not 
acting  under  duress,  menace,  fraud,  undue  in- 
fluence or  misrepresentation. 

"At  the  time  said  C.  T.  Warren  executed 
said  instrument,  on  said  15th  day  of  March, 
1914,  the  said  C.  T.  Warren,  in  addition  to 
asking  said  I.  J.  Dickinson  to  attest  the 
same,  and  to  subscribe  his  name  as  witness 
thereto,  also  bid  myself  and  the  said  J.  C. 
Cody  to  bear  witness  that  such  was  his  wish, 
desire  and  will.  I  further  state  that  such 
written  instrument,  so  signed  by  said  C.  T. 
Warren  in  the  presence  of  myself  and  in  the 
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presence  of  said  J.  C.  Cody  and  said  I.  J. 
Dickinson,  was  made  at  the  dwelling-house 
of  said  C.  T.  Warren  in  the  town  of  Har- 
linda  in  the  county  of  Ferry  and  state  of 
Washington,  when  the  said  C.  T.  Warren  was 
then  and  there  in  his  last  sickness  and  in 
expectation  of  death  on  account  of  said  sick- 
ness; that  I  was  then  and  there  well  ac- 
quainted with  said  C.  T.  W^arren,  and  said 
J.  C.  Cody  and  I.  J.  Dickinson,  and  also  w^ell 
acquainted  with  John  Brown  and  W.  L. 
Murphy,  who  were  also  then  and  there  pres- 
ent at  the  residence  of  said  C.  T.  Warren; 
that  another  paper  or  will,  being  the  nuncu- 
pative will  of  said  C.  T.  Warren,  now  de- 
ceased, now  shown  to  me,  and  marked  as 
filed  in  this  court  on  this  14th  day  of  May, 
1914,  and  which  states  that  it  was  reduced 
to  writing  by  myself  and  J.  C.  Cody,  was  so 
reduced  to  writing  by  us,  and  fully,  truth- 
fully and  fairly  sets  forth  the  wishes,  de- 
sire and  will  of  said  C.  T.  Warren,  concern- 
ing the  disposition  of  his  property,  as  the 
said  W^arren,  or  testator,  pronounced  the 
same  on  said  15tli  day  of  March,  1914,  and 
that  all  the  statements  so  made  in  said 
nuncupative  will  are  true,  and  were  by  said 
testator  so  pronounced  at  the  time  and  in 
the  manner  set  forth  in  said  nuncupative  will, 
by  said  C.  T.  Warren,  or  testator,  to  myself 
and  said  J.  C.  Cody,  who  had  been  bidden  by 
said  Warren,  or  testator,  to  bear  witness 
that  such  was  his  will  and  wish  in  disposing 
of  his  property." 

[48]  J.  C.  Cody  and  I.  J.  Dickinson,  the 
onlv  other  witnesses,  testified  in  substance  the 
same.  The  claimed  nuncupative  will  here  re- 
ferred to  by  the  witnesses  purports  to  dispose 
of  the  property  of  the  deceased  exactly  as 
the  writing  signed  by  him  as  a  written  will. 
This  claimed  nuncupative  will  is  in  fact 
nothing  but  an  oral  expression  of  deceased, 
of  the  same  purport  as  the  language  of  the 
instrument  signed  as  a  written  will,  which 
oral  expression  was  made  at  the  same  time. 

It  would  be  difficult,  indeed,  to  view  these 
facts  otherwise  than  as  evidencing  an  inten- 
tion on  the  part  of  the  deceased  to  make  a 
written  will  on  March  15,  1914.  The  paper 
then  signed  by  him  purports  upon  its  face  to 
be  his  "last  Will  and  Testament,"  and  by 
the  testimony  of  the  witnesses  here  relied 
upon,  referring  to  that  paper:  "C.  T.  War- 
ren on  said  date  thereupon  published  the 
said  instrument  as,  and  declared  the  same  to 
be,  his  last  will  and  testament."  It  seems 
plain  to  us  that  deceased  intended  to  make 
a  written  will;  and  the  fact  that  his  attempt 
to  make  a  written  will  failed  because  of  de- 
fective attestation  does  not  change  the  fact 
of  that  intent.  Now  his  claimed  intentioA 
to  make  an  oral  or  nuncupative  will,  and 
the  making  of  such  a  will,  according  to  the 
contention  of  appellant,  occurred,  if  at  all,  at 


the  same  time  that  he  signed  this  writing 
as  his  written  will.  Just  how  this  manifest 
intent  to  make  a  written  will  can  be 
harmonized  with  his  claimed  intent  to  make 
an  oral  will  at  the  same  time  is  indeed  diffi- 
cult for  us  to  comprehend. 

Section  1330,  Rem.  k  6a1.  Code,  provides: 

"No  nuncupative  will  shall  be  good  when 
the  estate  bequeathed  exceeds  the  value  of 
two  hundred  dollars,  unless  the  same  be 
proved  by  two  witnesses  who  were  present 
at  the  making  thereof,  and  it  be  proven  that 
the  testator,  at  the  time  of  pronouncing  the 
same,  did  bid  some  person  present  to  bear 
witness  that  such  was  his  will,  or  to  that 
effect,  and  such  nuncupative  will  was  made 
at  the  time  of  the  last  sickness  and  at  the 
dwelling  house  of  the  deceased,  or  where  he 
had  been  residing  for  the  space  of  ten  days 
or  more,  except  where  such  person  was  taken 
sick  from  home  and  died  before  his  retorn." 

[49]  In  1  Underbill,  Law  of  Wills,  §  168, 
it  is  said: 

"A  nuncupative  will  is  defined  by  the  early 
writers,  'as  when  a  man  lieth  languishing 
for  fear  of  sudden  death,  dareth  not  to  set  the 
writing  of  testament,  and  therefore  he 
prayeth  his  curate  and  others  to  bear  wit- 
ness to  his  last  will,  and  declareth  by  word, 
that  is  his  last  will.'  " 

And  at  §  174  the  learned  author  further 
observes : 

"It  must  be  proved  that  the  deceased, 
while  uttering  the  words  offered  as  a  will, 
had  a  present  testamentary  intentum^  and 
that  he  intended  that  the  very  wards  then 
uttered,  and  no  others,  should  constitute  his 
will.  If  he  gives  instructions  for  a  will 
which  is  subsequently  to  be  drawn  up  and 
executed  in  writing,  and  it  is  not  done;  or 
if  he  gives  oral  directions  which  are  taken 
down  in  the  form  of  a  will,  which  he  fails 
to  execute  as  a  formal  written  will  because 
of  his  death,  unconsciousness  or  delirium 
coming  on  before  he  can  do  so,  the  writing 
cannot  be  sustained  as  a  nuncupative  will." 

It  has  been  many  times  said  by  the  courts, 
in  substance,  that  nuncupative  wills  are  not 
favored  in  law;  the  reason  apparently  being 
the  same  as  that  which  prompted  the  enact- 
ment of  restrictive  statutes  like  ours,  which 
exist  in  most  states  touching  the  manner 
and  the  circumstances  imder  which  nuncu- 
pative wills  may  be  made.  That  is  because  of 
the  great  opportunity  for  fraud  and  perjury 
attending  the  probating  of  such  wills.  All 
of  the  reasons  calling  for  the  enactment  and 
enforcement  of  statutes  of  fraud  are  present 
here.  This  court  in  In  re  Miller,  47  Wash. 
253,  14  Ann.  Cas.  1163,  91  Pac.  967,  125  Am. 
St.  Rep.  904,  13  L.R.A.(N.S.)  1092,  expressed 
some  views  which  may  seem  to  look  with 
more  favor  upon  such  wills  than  did  the 
courts  in  some  of  the  earlier  decisions,  in  so 
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far  as  required  proof  touching  the  question 
of  the  last  sickness  of  the  deceased  is  con- 
cerned. In  that  decision,  however,  this  court 
adheres  to  the  rule  that  requires  strict  proof 
of  the  fact  of  the  making  of  such  a  will. 

A  review  of  the  decisions  renders  it  plain 
that  it  is  not  only  necessary  that  the  de- 
ceased should  intend  to  make  a  will,  but  that 
he  sliould  intend  to  make  an  oral  toill,  as  dis- 
[50]  tinguishcd  from  a  written  will,  before 
he  will  be  held  to  have  made  a  nuncupative 
will. 

In  In  re  Wiley,  187  Pa.  St.  82,  40  Atl.  980, 
67  Am.  St.  Rep.  669,  the  court  said: 

"Every  one  who  undertakes  to  make  a 
testamentary  disposition  of  his  property, 
must  conform  to  the  law  regulating  such  dis- 
position; and  if  he  does  not  take  care  to  do 
so,  the  law  cannot  uphold  it.  And  in  Porter's 
Appeal,  10  Pa.  St.  254,  it  was  held  that  the 
decedent  must  intend  not  only  to  make  his 
will,  but  to  make  it  in  the  form  that  it  is 
presented  for  probate;  that  is,  there  as  here, 
to  make  a  nuncupative  will.  'There  ought 
therefore  to  be  present  in  order  to  consti- 
tute a  nuncupative  will,  not  only  the  a/nimu9 
testandi,  but  the  mind  and  intent  to  nuncu- 
pate.' It  was  accordingly  held  that,  although 
the  decedent  declared  his  intentions  to  a 
scrivener  who  noted  them  in  writing  at  the 
time  and  in  the  presence  of  decedent  who 
called  upon  two  persons  present  to  witness 
that  that  was  his  will,  yet  it  was  not  a  valid 
nuncupative  will  because  the  testator  had  in 
contemplation  a  will  to  be  put  in  writing." 

In  Godfrey  v.  Smith,  73  Neb.  756,  10  Ann. 
Cas.  1128,  103  N.  W.  450,  the  court  observed: 

"It  will  be  noted  that  this  provision  of  the 
statute  requires  that  the  will  be  proved  by 
the  oath  of  at  least  three  witnesses  who  were 
present  at  the  making  thereof,  and  that  it  be 
proved  that  the  testator,  at  the  time,  did  bid 
the  persons  present,  or  sojne  of  them,  to  bear 
witness  that  such  was  his  will,  or  to  that 
effects  Under  this  provision  of  the  statute 
it  must  be  proved  that  the  deceased,  while 
uttering  the  words  offered  as  a  will,  had  not 
only  a  present  testamentary  intention,  but 
also  an  intention  to  make  an  oral  will,  and 
that  he  intended  that  the  words  then  uttered 
and  no  others  should  constitute  his  will. 
If  he  only  gives  instruction  for  a  will  that  he 
desires  to  have  reduced  to  writing,  but  fails 
to  execute,  the  instructions  cannot  be  sus- 
tained as  a  nuncupative  will." 

In  In  re  Hebden,  20  N.  J.  Eq.  473,  the  court 
said : 

"He  must  intend,  at  the  time,  that  the 
verbal  declaration  so  declared  shall  be  his 
will.  This  is  entirely  inconsistent  [51]  with 
the  position  contended  for,  that  unexecuted 
verbal  instructions  for  a  will,  which  are  in- 
tended to  be  reduced  to  writing  i^nd  signed, 
may  be  proved  as  a  nuncupative  will.     The 


very  essence  and  substance  of  the  matter  is, 
that  the  testator  shall  intend  the  declara- 
tion so  made  to  be  his  will." 

In  Reese  v.  Hawthorn,  10  Grat.  (Va.)  648, 
the  court  made  similar  observations  as  fol- 
lows: 

"Certainly  no  case  has  been  cited,  nor 
do  I  think  any  can  be  found,  which  would 
justify  us  in  extending  the  provisions  of  the 
statute  to  a  case  like  this;  when  there  was  not 
only  no  purpose  to  make  a  nuncupative  will, 
no  want  of  opportunity  to  make  a  written 
one;  but  where  a  written  will  was  solemnly 
and  deliberately  prepared,  signed  by  the  tes- 
tatrix and  subscribed  by  the  witnesses,  with 
all  the  forms  which  they  supposed  the  law  re- 
quired to  perfect  it  as  a  written  will.  To  hold 
this  a  good  nuncupation  would  be  to  oblit- 
erate most  of  the  distinctions  between  written 
and  verbal  wills,  and  to  open  wide  the  door 
to  the  frauds  which  it  was  the  object  and 
purpose  of  our  statute  on  wills  to  exclude." 

See,  also,  Dockum  v.  Robinson,  26  N.  H. 
372;  Stamper  v.  Hooks,  22  Ga.  603,  68  Am. 
Dec.  611;  Scales  v.  Thornton,  118  Ga.  93,  44 
S.  E.  857;  Male's  Case,  49  N.  J.  Eq.  266,  24 
Atl.  370;  Porter's  Appeal,  10  Pa.  St.  254. 

Our  attention  is  especially  called  to  Baird 
▼.  Baird,  70  Kan.  564,  3  Ann.  Cas.  312,  79 
Pac.  163,  68  L.R.A.  627,  which  was  cited  and 
quoted  from  with  approval  in  the  opinion  of 
this  court  in  In  re  Miller,  supra.  In  the 
Miller  case,  this  court  was  dealing  only  with 
the  question  of  last  sickness  and  deceased's 
sense  of  impending  death.  However,  in  the 
Baird  case,  while  there  was  a  memoranda 
made  at  the  time  the  deceased  made  his  nun- 
cupative will,  which  memoranda  contained  the 
substance  of  it,  the  memoranda  was  not 
signed  by  the  deceased  or  intended  by  him  in 
any  sense  to  be  a  written  will.  We  find  no 
decisions  holding  words  spoken  at  the  time 
of  the  signing  of  a  writing,  which  writing 
was  actually  intended  by  the  deceased  as  a 
written  will,  to  constitute  the  [62]  making 
of  a  nuncupative  will.  There  may  be  an 
exception  where  the  intention  to  make  a  writ- 
ten will  is  rendered  clear,  and  deceased  is  pre- 
vented by  sudden  death  or  extreme  sickness 
during  the  preparation  of  a  written  will  from 
formally  executing  it,  though  the  decisions 
are  not  in  harmony  in  recognizing  such  ex- 
ception. 30  Am.  &  Eng.  Enc.  of  Law  (2d 
ed.),  694.  However,  we  have  no  such  ease 
here,  since,  as  we  have  seen,  the  deceased 
lived  fifteen  days  after  the  attempted  mak- 
ing of  his  written  will,  with  his  faculties  un- 
impaired up  to  the  time  of  his  death,  during 
which  time  no  attempt  was  made  to  make 
anv  will. 

We  conclude  that  the  deceased  did  not 
make  or  intend  to  make  a  nuncupative  will, 
and  that  therefore  the  trial  court  properly 
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rejected  probate  thereof.     The  judgment  is 
affirmed. 

Morris,    C.    J.,    Chadwick,   Mount,    and 
HoLCOMB,  JJ.,  concur. 


HOTB. 

Attempt  to  Make  Formal  Will  as  Oon* 
stitnting    NnnoupatiTe    Will. 

Generally. 

It  is  generally  held  that  where  a  person 
attempts  to  make  a  formal  written  will  but 
for  some  reason  the  will  is  not  legally  com- 
pleted before  the  intending  testator  dies,  the 
instrument  cannot  be  established  as  a  nun- 
cupative will.  Stamper  v.  Hooks,  22  Ga. 
603,  68  Am.  Dec.  511;  Ellington  v.  Dillard, 
42  Ga.  361 ;  Knox  v.  Richards,  110  Ga.  5,  35 
S.  E.  295;  In  re  Grossman,  176  III.  425,  51 
N.  E.  750,  67  Am.  St.  Rep.  219;  Donald  ▼. 
Unger,  75  Miss.  294,  22  So.  803;  Dockum  v. 
Robinson,  26  N.  H.  372;  Matter  of  Hebden, 
20  N.  J.  Eq.  473;  Hale's  Case,  49  N.  J.  Eq. 
266,  24  Atl.  370;  Kennedy  v.  Douglas,  151  N. 
C.  336,  66  S.  E.  216;  Porter's  Appeal,  10  Pa. 
St.  264;  Hunt  v.  White,  24  Tex.  643;  Rees  v. 
Hawthorn,  10  Grat.  (Va.)  548.  And  see  the 
reported  case.  See  also  Scaife  y.  Emmons, 
84  Ga.  619,  10  S.  E.  1097,  67  Am.  St.  Rep. 
383. 

In  Porter's  Appeal,  10  Pa.  St.  264,  it  ap- 
peared that  a  person  in  his  last  sickness 
called  in  his  neighbor  and  declared  his  wishes 
as  to  the  disposition  of  his  estate  and  di- 
rected the  neighbor  to  write  it  down  as  his 
will,  whereupon  the  neighbor  made  a  memo- 
randum of  the  directions  given  him  by  in- 
tending testator,  who  died  an  hour  later  but 
continued  sensible  to  the  last.  It  was  held 
that  there  was  no  proof  of  a  nuncupative 
will.  The  court  gave  the  reason  for  the  rule 
ae  follows:  "A  nuncupative  will  is,  where 
the  testator,  without  any  writing,  declares 
his  will  or  testament,  as  to  his  personal 
estate,  before  two  witnesses.  The  provisions 
of  our  statute  are  copied  from  those  of  the 
29  Chas.  2,  ch.  3,  §  5,  with  the  exception 
that,  in  England,  there  must  be  three  wit- 
nesses. No  case  was  produced  on  the  argu- 
ment, either  from  the  English  or  American 
books,  where  it  was  held  that  a  decedent, 
who  intended  to  make  a  written  will,  which, 
for  any  cause,  was  left  incomplete  or  un- 
finished, died  testate  by  nuncupation  of  the 
unfinished  will.  I  have  met  with  but  one  case, 
that  of  Offutt  V.  OfTutt,  3  B.  Mon.  (Ky.)  162, 
38  Am.  Dec.  183,  where  it  was  ruled  that  a 
paper  not  perfected  as  a  written  will  may 
b(.'  established  as  a  nuncupative  will,  where 
its  completion  is  prevented  by  the  act  of 
God.  But  this  depended  much  on  the 
peculiarity,  or  rather  distinctive  character  of 


the  Kentucky  statute.     But  even  that  case 
does  not  fit  the  one  in  hand,  which,  as  I  think 
is  evident  from  the  testimony,  was  not  pre- 
vented from  being  completed  by  the  act  of 
God.     But  I  doubt  very  much  the  fitness  of 
that  rule  in  this  state,  which  doubt  is  strong- 
ly confirmed  by  no  such  English  case  being 
produced  in  the  long  line  of  their  author- 
ities  since   the  enactment   of   the  29    Chas. 
2.    The  reason  of  the  exigency  appears  to  be 
the  other  way.      If    a    decedent  should   be 
arrested  by  death  when  his  will  was  half  com- 
pleted, and  all  the  personal  estate  disposed 
of,  you  thrust  upon  him  a  testamentary  dis- 
position,   probably   contrary   to  his    intent; 
for  the  direction  which  he  gave  to  his  per- 
sonal estate    may    have    been    entirely  con- 
trolled and  influenced  by  the  manner  in  which 
he    intended   to   dispose   of   the   realty.      In 
such  cases,  the  disposition  of  one  often  com- 
pensates   for   the   disposition   of   the   other. 
This  rule  would  be  unsafe,  and  would,  prob- 
ably,  often   result   in   establishing  a  testa- 
mentary disposition  of  personal   estate  con- 
trary to  the  will  and  intent  of  the  testator. 
There  ought,  therefore,  to  be  present,  in  order 
to  constitute  a  nuncupative  will,  not  only  the 
anifMis  testandi,  but  the  mind  and  intent  to 
nuncupate.     .     .     .     But  the  whole  momen- 
tum of  the  testimony  is  clear,  that  the  de- 
cedent intended  to  make  a  written  will,  and 
that  leaning  of  the  testimony  is  supported 
by  the  words  of  the  memorandum  written  at 
decedent's  request,   *told  me  to  write  down 
as  his  will,  and  for  us  to  witness  it.'    What 
were  they  asked  to  witness?    Why,  his  writ- 
ten will.     If  that  was   left  incomplete,  by 
the  ignorance  or  wilfulness  of  the  scrivener, 
the  courts  cannot  therefore  make  a  nuncu- 
pative will,  against  the  will  of  deceased,  and 
thereby  let  in  a  dangerous  precedent  upon 
society.     The  statute  obviously  meant  that 
the  intent  to  nuncupate  should  exist.    After 
providing  that  all  wills  shall  be  in  writing, 
there  is,  by  way  of  proviso,  a  provision  to 
make  a  nuncupative  will  of  personal  estate, 
under    certain    restrictions;    that   is,    a   de- 
cedent shall  be  allowed,  in  extremes,  to  dis- 
pose of  his  personal  estate,  where  he  intends 
to  do  that,  and  had  not  time  to  make  or  com- 
plete a  written  will.     For  the  whole  scope 
and  policy  of  the  law  is,  that  when  there  is 
time,  the  will  must  be  written;    but  when 
there  is  not  time,  a  verbal  disposition  of  the 
personal  estate  alone  is  allowed  in  extrem- 
ity." 

But  it  has  been  held  that  a  will  written 
according  to  the  instructions  of  one  who  is  on 
his  deathbed  and  who  dies  before  the  instru- 
ment can  be  completed  as  a  formal  written 
will,  is  good  as  a  nuncupative  will.  The  rea- 
son given  for  the  holding  is  that  the  intend- 
ing testator  is  in  extremis,  and  the  comple- 
tion of  the  will  is  prevented  by  the  act  of 
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God.  Oflfutt  V,  Offutt,  3  B.  Mon.  (Ky.)  162, 
ZS  Am.  Dec.  183;  Mason  v.  Dunman,  1  Munf. 
(Va,)  456;  Phoebe  v.  Boggess,  1  Grat.  (Va.) 
129,  42  Am.  Dec.  543.  In  Mason  v.  Dimman, 
supra,  it  appeared  that  a  person  on  his  death- 
bed called  for  a  neighbor  and  requested  him 
to  take  notes  on  paper  and  make  his  will. 
Most  of  the  notes  so  taken  were  read  to  the 
sick  man,  but  when  a  draft  of  the  will  was 
prepared  he  was  delirious  and  soon  after 
died.  The  notes  so  taken  were  established  as 
a  nuncupative  will.  In  Phoebe  v.  Boggess, 
1  Grat.  (Va.)  129,  42  Am.  Dec.  543,  it  ap- 
peared that  one  being  in  extremis  but  of 
sound  mind,  requested  one  of  his  neighbors  to 
write  his  will.  After  the  will  was  written 
from  the  dictation  of  the  intending  testator 
and  read  to  him,  he  approved  it;  but  in  an 
attempt  to  sign  it  he  desisted,  saying  he 
could  not  see.  The  instrument  was  held  to  be 
a  good  nuncupative  will.  In  Offutt  v.  Offutt^ 
3  B.  Mon.  (Ky.)  162,  38  Am.  Dec.  183,  it 
appeared  that  a  person  attempted  to  make 
a  testamentary  disposition  immediately  be* 
fore  his  death.  A  paper  purporting  to  be  his 
will  was  written  at  his  request  and  in  his 
presence.  It  was  read  and  approved  by  him, 
but  he  died  before  the  paper  could  eitlier  be 
subscribed  by  himself  or  attested  by  the  wit- 
nesses present.  The  instrument  was  held  to 
be  a  good  nuncupative  wnll,  the  court  say- 
ing: "A  paper  not  perfected  as  a  written 
will  may  be  established  as  a  nuncupative 
disposition,  if  its  noncompletion  in  the  form 
contemplated  resulted  from  the  act  of  God  or 
from  any  other  cause  than  an  intention  to 
abandon  or  postpone  the  consummation  of  it 
according  to  law,  provided  there  shall  be 
proof  of  the  testamentary  declarations,  by  the 
requisite  number  of  competent  witnesses, 
who  were  present  when  those  declarations 
were  made."  In  Reese  v.  Hawthorn,  10 
Grat.  (Va.)  548,  the  foregoing  cases  were 
distinguished,  the  court  saying:  "Everything, 
has  been  done  as  well  by  the  testatrix  as 
by  the  witnesses,  which  either  she  or  they 
supposed  it  necessary  for  her  or  them  to  do, 
in  order  legally  to  declare  and  certify  her 
testamentary  purposes  in  the  form  of  a  writ- 
ten will.  The  defect  in  the  instrument  de- 
signed to  be  executed  has  grown  out  of  no 
emergency.  The  case  is,  therefore,  plainly 
distinguishable  from  the  cases  of  Mason  v. 
Dunman,  1  Munf.  456;  Phoebe  v.  Boggess,  1 
Grat.  (Va.)  129,  and  Offutt  v.  Offutt,  3  B. 
Mon.  <Ky.)  162,  cited  by  the  counsel  of  the 
appellee.  In  each  of  these  cases,  it  is  true, 
there  was  a  purpose  and  an  effort  to  make  a 
written,  and  not  a  nuncupative  will.  But  in 
each  of  them  the  noncompletion  of  the  will,  in 
the  form  contemplated  by  the  testators,  re- 
Hulted  from  the  act  of  God.  In  the  first  case 
the  testator  having  made  known  the  disposi- 
tion he  desired  to  make,  a  friend  took  notes  of 
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them,  and  retired  into  another  room  to  draw 
them  out  formally,  but  before  the  instrument 
could  be  finished  and  presented  to  the  testa- 
tor for  his  approval  and  signature,  he  had 
become  delirious,  and  incapable  of  reading 
it,  or  hearing  it  read.  In  the  second  case, 
the  will  was  written  by  a  friend  from  the 
dictation  of  the  testator;  and  after  it  was 
written,  and  read  to  and  approved  by  the 
testator,  he  made  an  effort  to  sign  it;  but 
desisted,  saying  he  could  not  see,  and  request- 
ed the  friend  who  had  drawn  it  to  sign  it 
for  him;  but  before  his  signature  could  be 
thus  made  the  testator  swooned.  And  in  the 
last  case,  the  will  was  written  at  the  request 
and  in  the  presence  of  the  testator,  and  was 
read  to  and  approved  by  him;  but  he  died 
before  the  paper  could  either  be  subscribed 
by  himself  or  attested  by  the  witnesses.  The 
principle  to  be  deduced  from  these  cases  is, 
that  testamentary  declarations,  made  in  the 
extremities  of  a  last  illness,  may  be  estab- 
lished as  a  nuncupative  will,  if  proved  by  tlie 
requisite  number  of  witnesses  who  were  pres- 
ent when  they  were  made,  even  though  there 
was  a  design  by  the  testator  to  give  to  those 
declarations  the  form  of  a  written  will;  the 
completion  of  such  design  being  frustrated  by 
the  act  of  God  depriving  the  testator  of  the 
capacity  to  perfect  the  instrument." 

In  Male's  Case,  49  N.  J.  Eq.  266,  24  Atl. 
370,  it  appeared  that  a  person  being  in  ex- 
tremis, sent  for  his  legal  adviser  to  draw  his 
will,  and  gave  him  instructions  which  were 
noted  by  the  adviser  on  a  memorandum. 
When  the  notes  were  completed  the  adviser 
said  to  three  persons  present  that  the  sick 
person  wanted  them  as  witnesses,  to  which 
the  sick  person  assented.  Then  the  attor- 
ney read  the  notes  to  the  intending  testator 
who  approved  thereof.  The  attorney  then 
wrote  a  formal  will  from  the  notes  but  be- 
fore it  was  executed  the  intending  testator 
died.  It  was  held  that  this  instrument  could 
not  be  established  as  a  nuncupative  will  as 
required  by  the  statute. 

It  has  also  be^i  held  that  where  an  intend- 
ing testator  was  not  able  physically  to  sign 
the  will,  but  is  able  to  ask  another  person 
to  execute  it  for  him,  the  instrument  cannot 
be  established  as  a  nuncupative  will.  In  re 
Butler,  223  Pa.  St.  252,  72  Atl.  508;  In  re 
Munhall,  234  Pa.  St.  169,  83  Atl.  66. 

Illustrations, 

In  Ellington  v.  Dillard,  42  Ga.  361,  it  ap- 
peared that  one  while  on  a  visit  in  Ger- 
many made  a  will  in  writing  which  was  a 
good  formal  will  according  to  the  laws  of 
that  country  but  was  not  sufficient  under 
the  Georgia  statute,  having  been  attested  by 
two  witnesses  only.  It  was  held  that  the  in- 
strument could  not  be  established  as  a  nun- 
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cupativc  will,  as  it  was  not  made  in  extremis, 
nor  was  the  intending  testator  prevented 
from  executing  it  in  the  manner  required  by 
law.  The  court  commenting  on  the  rule  said: 
"The  fact  that  it  was  attested  and  sub- 
scribed by  only  two  witnesses  does  not  make 
it,  in  the  sense  of  the  law,  a  ntmcupative 
will,  although  made  during  the  last  sickness 
of  the  testatrix,  thirty  days  before  her  death ; 
the  more  especially  as  it  does  not  appear 
from  the  evidence  in  the  record  that,  at  the 
time  the  paper  writing  was  signed  by  the 
testatrix,  she  was  in  extremis,  or  that  the 
legal  execution  of  the  written  paper  was  pre- 
vented by  any  sudden  surprise  or  provi- 
dential cause.  If,  after  the  will  had  been 
written,  as  dictated  by  the  testatrix,  and 
signed  by  her,  and  before  the  requisite  num- 
ber of  witnesses  could  have  subscribed  the 
same,  she  had  suddenly  died,  then  the  paper 
might  have  been  propounded  bb  a  nuncu- 
pative will,  notwithstanding  she  had  signed 
the  paper;  for  its  legal  execution  would  have 
been  prevented  by  the  act  of  God." 

In  Knox  v.  Richards,  110  Ga.  5,  35  S.  E. 
295,  it  appeared  that  an  intending  testator 
made  declarations  to  the  effect  that  he  wanted 
his  property  to  go  to  a  designated  person, 
which  statements  were  made  solely  for  the 
purpose  of  having  a  written  will  prepared. 
The  court  held  that  since  there  was  no  intent 
that  the  spoken  words  should  themselves 
operate  as  a  testamentary  disposition,  they 
did  not  constitute  a  nuncupative  will. 

In  Kennedy  v.  Douglas,  151  N.  C.  336,  66 
S.  E.  216,  it  appeared  that  a  woman  who 
intended  to  make  a  written  will,  dictated 
instructions  to  her  friend  and  the  latter  made 
written  notes  of  the  instructions  with  respect 
to  the  disposition  of  the  property.  These 
notes  were  later,  but  three  months  before  the 
death  of  the  intending  testatrix,  and  at  her 
request,  delivered  to  an  attorney  with  in- 
structions to  prepare  a  form  of  a  written 
will.  The  will  was  prepared  but  the  execu- 
tion was  delayed  because  of  the  physical  in- 
firmity of  the  intending  testatrix.  It  was 
held  that  this  instrument  under  the  circum- 
stances did  not  constitute  a  nuncupative  will 
"during  sickness"  within  the  statute  relating 
to  nuncupative  wills,  though  there  was  no 
recovery  from  the  sickness. 

In  Donald  v.  linger,  76  Miss.  294,  22  So. 
803,  it  appeared  that  an  intending  testatrix 
during  an  illness  which  lasted  three  months, 
after  being  advised  that  recovery  was  im- 
possible, made  repeated  efforts  to  make  a 
written  will,  and  gave  instructions  to  draw 
one  up.  It  was  held  that  the  verbal  in- 
structions could  not  be  admitted  to  probate 
as  a  nuncupative  will,  under  a  statute  au- 
thorizing nuncupative  wills  during  the  last 
sickness  of  the  testator.  The  court  said: 
"The  last  sickness  here  lasted  two  or  three 


months;  the  alleged  nuncufiation  took  plae» 
a  week  or  ten  days  before  her  death;  the 
alleged  testatrix  had  the  amplest  time  and 
opportunity  to  make  a  written  will,  even 
after  she  was  'positively  and  emphatically^ 
told  by  the  physician — her  son — that  she  could 
not  possibly  recover,  and  after  that  repeatedly 
tried  to  have  a  written  will  made,  and  one 
was  at  last  prepared  too  late.  Her  purpose 
manifestly  was  to  make  a  written  will.  It 
cannot  be  said  that  the  alleged  nuncupation 
was  made  here  in  such  'last  sickness'  as  is 
meant  by  the  statute.  Without  now  defining 
that  phrase  precisely,  but  resting  this  case 
on  its  concrete  facts,  the  most  that  could  be 
said  is  that  Mrs.  Unger  did  give  verbal  in- 
structions as  to  how  her  will  should  be  vn'it- 
ten;  but  this  is  unavailing  here,  for  the 
double  reason  that  she  is  not  shown,  by  the 
'clearest  and  most  indisputable  evidence,' 
(Lucas  V.  Goff  [33  Miss.  644]  to  have  spoken 
the  words  in  her  'last  sickness,'  within  the 
meaning  of  the  statute,  and  because  'verbal 
instructions  for  drawing  up  a  written  will 
cannot  be  admitted  to  probate  as  a  nuncu- 
pative will.' " 

In  Stamper  v.  Hooks,  22  Ga.  603,  68  Am. 
Dec.  511,  it  appeared  that  a  paper  purporting 
to  be  a  formal  written  will  was  not  attested 
as  required  by  law,  because  the  witnesses  did 
not  subscribe  in  the  presence  of  the  testator. 
It  was  held  that  the  instrument  could  not  be 
established  as  a  nuncupative  will. 

In  the  case  of  In  re  Grossman,  175  III.  425, 
51  N.  E.  750,  67  Am.  St.  Rep.  219,  it  ap- 
peared that  a  person  requested  his  brother  to 
draw  up  a  will.  The  brother  wrote  down  the 
wish  of  the  intending  testator,  but  before  the 
instrument  was  brought  to  the  latter  for  ap- 
proval and  execution,  he  died.  It  was  held 
that  the  instrument  was  not  valid  as  a  nun- 
cupative will,  as  there  was  nothing  to  show 
an  intention  to  make  a  nuncupative  will. 
.  In  Matter  of  Hebden,  20  N.  J.  Eq.  473,  it 
appeared  that  a  will  was  drawn  up  by  an 
attorney  pursuant  to  instructions.  The 
execution  thereof  was  postponed  until  the  in- 
tending testator  should  feel  stronger,  but 
he  died  without  executing  the  will.  It  was 
held  that  the  instrument  could  not  be  estab- 
lished as  a  nuncupative  will,  as  it  was  essen- 
tial to  a  nuncupative  will  that  it  should  be 
only  a  verbal  declaration  of  the  testator's 
wishes  made  when  in  extremis  in  the  pres- 
ence of  witnesses  called  on  by  him  to  bear 
witness  that  the  instrument  was  his  will. 

In  Dockum  v.  Robinson,  26  N.  H.  372,  it 
appeared  that  a  person,  when  taken  sick,  said 
that  he  should  like  to  dispose  of  his  property, 
and  gave  directions  to  draw  up  a  will.  A 
memorandum  was  drawn  according  to  those 
directions  but  before  the  formal  will  was 
drawn  up  the  intending  testator  died.  It 
was  held  that  the  directions  to  draw  up  a 
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written  will  did  not  constitute  a  nuncu- 
pative will.  The  court  in  giving  its  reason 
for  the  holding  said:  *'It  is  a  perversion  of 
language  and  a  confusion  of  thought  to  pre- 
tend that  directions  to  another  to  draw  up 
a  will  in  form  for  publication  is  itself  a 
piiblihlied  will.  The  party  himself  cannot  be 
supposed  to  think  that  he  is  thereby  per- 
forming a  final  act.  In  the  very  expression 
of  his  purposes,  and  giving  his  commands,  is 
involved  the  condition  that  the  proposed  dis- 
position of  his  property  shall  not  take  eflfect, 
but  in  the  particular  form  and  manner  that 
he  has  indicated." 

It  was  held  in  Hunt  v.  White,  24  Tex.  643, 
that  a  recital  by  the  witnesses  to  a  written 
will,  at  the  time  of  probating  it,  of  additional 
oral  instructions  given  by  the  testator  in 
respect  to  his  property,  could  not  be  sus- 
tained as  a  nuncupative  will,  since  there 
was  no  intention  on  the  part  of  the  testator 
to  make  a  nuncupative  will. 

In  Reese  v.  Hawthorn,  10  Grat.  (Va.) 
548,  it  appeared  that  a  few  days  before  an 
intending  testatrix  died  a  formal  will  was 
drawn  up  which  was  approved  and  executed 
by  her  and  was  signed  by  four  witnesses,  but 
not  in  her  presence  as  required  by  statute. 
It  was  held  that  the  instrument  could  not 
be  established  as  a  nuncupative  will,  since 
the  statute  required  that  nuncupative  wills 
were  good  only  when  made  by  a  person  during 
his  last  illness,  in  extremity,  and  in  contem- 
plation of  immediate  death. 
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Evidenoe  —  Opinion  Evidenoe  — -  Speed 
of  Automobile. 

While,  under  L.  O.  L.  §  729,  subd.  8,  de- 
claring that  judicial  notice  is  taken  of  the 
laws  of  nature,  the  court  may  reject  testi- 
mony irreconcilable  with  physical  facts,  con- 
clusively established,  or  instruct  that  it  be 
disregarded,  it  cannot  do  so  as  to  reasonable 
testimony,  and  so  where  there  is  a  question 
for  the  jury  whether  or  not  witness*  means 
of  observation  were  such  as  to  entitle  his 
testimony,  as  to  what  was  the  speed  of  an 
automobile,  seen  at  some  distance  and  for  a 
comparatively  short  space,  the  testimony  is 
admissible. 

[See  note  at  end  of  this  case.] 


Appeal  from  Circuit  Court,  Lane  county: 
Habbis,  Judge. 

Action  by  William  R.  Kelly,  plaintiff, 
against  A.  W.  Weaver  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affisued. 

[267]  This  action  was  instituted  by  Wil- 
liam R.  Kelly  against  A.  W.  Weaver  and  Al- 
bert Weaver  to  recover  damages  for  a  per- 
sonal injury.  The  facts  are  that  on  January 
7,  1914,  about  6:30  in  the  evening,  as  the 
defendants  were  riding  east  in  an  automobile 
on  the  south  side  of  Main  street  in  Spring- 
field, Oregon,  they  overtook  and  knocked 
down  a  horse  on  which  the  plaintiff  was  rid- 
ing, breaking  the  latter's  right  leg  and  other- 
wise hurting  him.    The  negligence  alleged  is: 

"That  at  the  time  the  automobile  struck 
the  plaintiff's  horse,  and  immediately  prior 
thereto,  the  defendants  [268]  were  driving: 
the  aforesaid  automobile  without  giving 
warning,  and  in  excess  of  15  miles  per  hour^ 
which  was  in  violation  of  ordinance  num- 
bered 332  of  the  town  of  Springfield,  Oregon" 
— giving  the  title  of  the  enactment  and  the 
dates  of  its  passage  and  approval.  The  pri- 
mary pleading  further  states: 

"That  the  defendants  did  not  signal  to  the 
plaintiff  or  warn  the  plaintiff  that  they  were 
approaching  him  from  the  rear,  as  provided 
by  said  Ordinance  332  of  the  town  of  Spring- 
field." 

The  answer  denied  the  material  averments 
of  the  complaint,  and  alleged  in  effect  that 
at  the  time  the  plaintiff  was  hurt,  the  horse 
which  he  was  riding,  becoming  frightened  at 
the  headlight  of  an  approaching  trolley  car, 
pranced,  bringing  his  hind  legs  toward  the 
middle  of  the  street,  thereby  coming  in  con- 
tact with  the  defendants'  automobile,  and  the 
injury  complained  of  resulted  from  the  plain- 
tiff's contributory  negligence.  The  reply  put 
in  issue  the  allegations  of  new  matter  in  the 
answer,  and,  the  cause  being  tried,  resulted 
in  a  judgment  against  the  defendants  for 
the  sum  of  $3,000,  and  they  appeal.  After  the 
appeal  was  perfected  William  R.  Kelly  died 
intestate,  whereupon  Arthur  A.  Kelly  waa 
duly  appointed  administrator  of  the  dece- 
dent's estate,  and,  having  qualified,  he  was 
substituted  as  plaintiff. 

Woodcock,  Smith  d  Bry«of»  and  Lark  BiX- 
yeu  for  appellants. 

L.  M.  TraviSy  A.  K,  Meek  and  Foster  d 
Hamilton  for  respondent. 

[269]  MooRE,  C.  J.  {after  stating  the  facts) . 
— 1.  It  is  maintained  that  an  error  was  com- 
mitted in  permitting  George  Catching,  over 
objection  and  exception,  to  testify  as  to  the 
rate  of  speed  at  which  the  automobile  was. 
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going  immediately  prior  to  the  accident. 
It  is  argued  that  the  testimony  fails  to 
show  the  witness  was  qualified  to  express 
the  opinion  which  he  declared.  Mr.  Catching 
testified: 

That  just  before  the  accident  occurred  he 
was  in  Springfield,  going  south  on  Seventh 
Street  toward  and  about  300  feet  from  Main 
Street,  when  he  saw  an  automobile  driven 
east  on  the  latter  street.  Alluding  to  that 
machine,  plaintiff's  counsel  asked :  "How  far 
did  you  see  it  on  Main  Street?"  This  wit- 
ness replied:  "Well,  I  didn't  see  it  after  it 
got  past  Seventh  Street  more  than  about  100 
feet.  Not  more  than  100  feet,  because  it  was 
practically,  well,  it  was  dark  out  there.  It 
was  running  in  a  dark,  black  place.  You  see 
it  had  left  the  arc-light.    It  passed  by  there." 

Having  stated  that  very  soon  thereafter 
he  again  saw  the  automobile  on  Main  Street, 
between  Eighth  and  Ninth,  where  the  acci- 
dent occurred,  he  was  asked  in  reference  to 
its  passing  Seventh  Street: 

''What  speed  was  the  automobile  going 
when  you  saw  it? 

"A.  I  don't  know  how  fast.    .    .    . 

••Q.  Do  you  know  how  fast  the  machine 
was  going? 

"A.  Really,  I  don't  know  how  fast  the  ma- 
chine was  going.     .    .    . 

"Q.  Do  you  know  approximately  how  fast 
that  automobile  was  going? 

"A.  Well,  I  will  tell  you." 

{270]  An  objection  was  here  interposed,  on 
the  ground,  inter  alia,  that  the  witness  was 
not  qualified  to  answer  the  question,  but, 
this  having  been  overruled,  he  continued: 

''Well,  I  would  judge  at  the  time  it  was 
running,  well,  it  was  going  about  between 
20  and  25  miles  an  hour. 

"Q.  Did  it  continue  at  that  speed  as  long 
as  you  saw  it? 

"A.  I  could  not  say  as  to  that,  because  I 
turned  my  attention  away  as  soon  as  he  had 
went  into  the  dark,  and  I  couldn't  tell  wheth- 
er he  slacked  up  or  not. 

"Q.  Did  anything  especially  call  your  at- 
tention to  that  automobile  at  the  time? 

"A.  Well,  it  was  going  along  at  a  pretty 
lively  gait  was  all. 

"Q.  Did  that  call  your  attention  especially 
to  the  automobile  at  that  time? 

"A.  Yes;  that  was  the  only  thing." 

On  cross-examination  the  witness  was 
asked,  regarding  the  automobile,  "You  could 
not  state  as  a  matter  of  fact  and  you  do  not 
know  how  fast  it  was  /roing?"  He  answered, 
"I  am  just  guessing  at  it  now. 

"Q.  It  is  all  mere  guesswork  with  you? 

"A.  Yes." 

On  redirect  examination  he  was  asked: 
"Have  you  ever  ridden  in  a  car  where  they 
had  a  gauge  to  tell  how  fast  they  were 
going? 


"A.  Yes. 

"Q.  So  that  you  are  able  to  judge  some- 
thing about  the  speed  that  tlie  car  was  going? 
You  would  know  what  speed  a  car  was  going 
at? 

"A.  Well,  I  don't  know  under  them  condi- 
tions whether  I  would  be  or  not. 

"Q.  What  is  your  judgment,  your  best 
judgment,  as  you  stood  there  and  looked  at 
the  car;  is  it  your  best  judgment  that  it  was 
going  at  20  to  25  miles  an  hour?" 

[271]  An  objection  to  the  question,  on  the 
ground  that  it  was  leading,  having  been 
overruled,  the  witness  replied:  "I  would 
judge  it  was  going  20  to  25  miles  an  hour. 

"Q.  That   is  your  best  judgment? 

"A.  That  is  my  best  judgment  of  it  at  the 
time  I  saw  it.  I  didn't  know  what  it  did 
do  after  that." 

An  exception  to  the  general  rule  of  expert 
evidence  is  the  admissibility  of  testimony  re- 
specting the  identity  and  appearance  of  per- 
sons and  things,  as  to  which  facts,  when  per- 
sonally observed  by  anyone  of  maturity  and 
ordinary  intelligence,  he  may  express  an  opin- 
ion: State  V.  Brown,  28  Ore.  147,  41  Pac. 
1042;  Portland  First  Nat.  Bank  v.  Philadel- 
phia F.  Assoc.  33  Ore.  172,  50  Pac.  668,  53 
Pac.  8;  State  v.  Barrett,  33  Ore.  194,  54  Pac. 
807;  Weiss  v.  Kohlhagen,  58  Ore.  144,  113 
Pac.  46;  Kitchin  v.  Oregon  Nursery  Co.  65 
Ore.  20,  130  Pac.  408,  1133,  132  Pac.  956. 
Consonant  with  this  recognized  departure 
from  the  general  rule,  it  was  held  in  Dugan 
v.  Arthurs,  230  Pa.  St.  299,  79  Atl.  626,  34 
L.R.A.(N.S.)  778,  that  a  bystander,  not  pos- 
sessed of  technical  or  scientific  knowledge, 
may  give  his  opinion  as  to  the  speed  of  an  au- 
tomobile which  runs  down  and  injures  a  per- 
£(on  in  the  highway.  In  deciding  that  case, 
the  court  says: 

''The  experience  of  nonexpert  witnesses  will 
enable  them  to  form  a  reasonably  accurate 
judgment  as  to  the  speed  of  a  passing  ma- 
chine, and  nothing  beyond  that  is  expected 
or  should  be  required.  Of  course,  the  value 
and  the  weight  to  be  given  such  testimony 
by  the  jury  will,  as  in  similar  cases,  depend 
upon  the  attention  the  witness  has  given  the 
subject  and  the  opportunities  for  observation 
which  he  may  have  had.  His  experience  in 
such  matters,  however,  goes  to  the  weight, 
and  not  to  the  admissibility  of  his  testimony. 
The  witness  is  competent  to  express  an  opin- 
ion as  to  [272]  the  speed  of  the  machine; 
it  is  for  the  jury  to  determine  what  weight 
they  will  give  his  testimony." 

In  Wolfe  V.  Ives,  83  Conn.  174,  76  Atl 
526,  19  Ann.  Cas.  752,  it  was  ruled  that: 

"An  adult  person  of  reasonable  intelligence 
and  ordinary  experience  in  life,  who  just  be- 
fore an  accident  observed  the  passing  auto- 
mobile, the  rapid  speed  of  which  is  claimed 
to  have  caused  the  accident,  is  presumably 
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Mpable,  withoBt  jMroof  of  further  qualifica- 
tion, to  express  an  opinion  as  to  how  fast 
such  automobile  was  going." 

Persons  who  are  accustomed  to  operate 
automobiles  and  have  observed  their  velocity 
as  indicated  by  speedometers  can  generally, 
without  looking  at  such  registering  instru- 
ment, very  accurately  determine  the  rate  of 
movement.  So,  too,  police  officers,  a  part  of 
whose  business  is  to  apprehend  violators  of 
speed  ordinances,  from  observing  the  move- 
ment of  vehicles  within  a  given  distance  when 
compared  with  the  time  required  in  passing 
over  the  intervening  space,  can  very  closely 
estimate  the  speed  of  an  automobile  by  see- 
ing it  pass.  Persons  of  the  classes  indicat- 
ed are  not  always  present  at  or  immediate- 
ly prior  to  a  collision  whereby  an  injury  is 
inflicted  that  results  in  an  action  to  recover 
damages  for  alleged  negligence  in  operating 
an  automobile  and  while  other  adults  may 
not  have  enjoyed  such  opportunities  for  ob- 
serving the  rate  of  speed  of  such  machines, 
they  are  nevertheless  competent  to  express 
opinions  on  that  subject,  and  though  their 
estimates  may  be  conjectural,  they  are  admis- 
sible, the  weight  and  value  of  their  testimony 
being  for  the  jury  to  determine. 

The  testimony  of  Mr.  Catching  was  com- 
petent, and  no  error  was  committed  in  receiT- 
ing  it. 

[273]  Other  errors  are  assigned.  They, 
however,  are  deemed  immaterial. 

It  follows  that  the  judgment  should  be  af- 
firmed, and  it  is  so  ordered. 

Affirmed. 

Bean,  Benson  and  Eakin,  JJ.,  concur. 

On  Petition  for  Beheabing. 
(September  7,  1915.) 

MooBE,  C.  J. — 2.  In  a  petition  for  a  rehear- 
ing it  is  insisted  that,  the  witness  George 
Catching  having  testified  in  effect  that  imme- 
diately prior  to  the  accident  he  was  in 
Springfield,  Oregon,  walking  south  on  Seventh 
Street  toward  and  about  300  feet  from  Main 
Street,  when  he  saw  an  automobile  driven 
east  on  the  latter  street,  his  sworn  declaration 
shows  he  was  too  far  from  the  passing  car 
to  enable  him,  in  the  space  of  100  feet,  in 
addition  to  the  width  of  Seventh  Street,  to 
determine  the  speed  of  the  vehicle,  and.  such 
being  the  ease,  an  error  was  committed  in 
permitting  him,  over  objection  and  exception, 
to  express  an  opinion  on  the  subject. 

A  court  will  take  judicial  notice  of  the 
laws  of  nature:  Section  720,  subd.  8,  L,  O. 
L.  Based  on  this  [274]  rule,  it  has  been  held 
that  in  an  action  to  recover  damages  alleged 
to  have  been  caused  by  the  defendant's  neg- 
ligence, if  the  plaintiff's  testimony  is  irrecon- 
cilable with  physical  facts,  the  exigence  of 
which  are  conclusively  established,  the  court 


should  instruct  the  jury  not  to  consider  such 
testimony:  Thompson,  Trials  (2d  ed. ) 
§  2264;  Smitson  v.  Southern  Pac.  Co.  37 
Ore.  74,  60  Pac.  907;  Wolf  v.  City  R.  Co. 
50  Ore.  64,  85  Pac.  620,  91  Pac.  460,  15  Ann. 
Cas.  1181;  Payne  v.  Chicago,  etc.  R.  Co.  136 
Mo.  662,  38  S.  W.  308.  The  distance  of  the 
witness  from  the  car  when  he  saw  it  pass  the 
space  of  his  vision,  the  time  the  vehicle  could 
possibly  have  been  seen  by  him,  and  the 
amount  of  light  then  existing  at  that  place, 
were  factors  from  which  to  determine  wheth- 
er or  not  he  could  liave  so  carefully  observed 
the  automobile  as  to  enable  him  to  state,  in 
his  opinion,  how  fast  it  was  moving.  If  the 
evidence  had  disclosed  that  the  witness  was 
blind,  or  his  sight  impaired,  or  that  at  the 
time  there  was  no'  light  at  the  crossing,  or 
that  he  was  at  such  a  distance  from  the  car 
as  to  preclude  the  possibility  of  seeing  it, 
the  court  might  legally  have  excluded  his 
testimony  or  directed  the  jury  not  to  con- 
sider it.  Catching's  sworn  statements,  how- 
ever, are  reasonable,  and  it  wka  the  exclusive 
province  of  the  jury  to  determine  whether 
or  not  his  means  of  observation  were  such  as 
to  entitle  his  testimony  to  be  worthy  of  be- 
lief. Under  the  circumstances  detailed,  the 
court  could  not,  as  a  matter  of  law,  have  ex- 
cluded his  testimony  or  instructed  the  jury 
not  to  consider  it. 

The  former  opinion  is  therefore  adhered  to. 

Affirmed. 

Bean,  Benson  and  Eakin,  JJ.,  concur. 

HOTE. 

Opinion  Eridenoe  bm  to  Speed  of  An- 

tomobile. 

The  recent  cases  are  generally  in  accord 
with  the  rule  enunciated  in  Wolfe  v.  Ives,  83 
Conn.  174,  19  Ann.  Cas.  752,  to  the  effect 
that  a  person  of  ordinary  intelligence,  having 
opportunity  for  observation,  is  competent  to 
testify  as  to  the  speed  at  which  an  auto- 
mobile is  being  operated  at  a  given  time. 
Cedar  Creek  Store  Co.  ▼.  Stedham,  187 
Ala.  622,  65  So.  984;  Galloway  v.  Per- 
kins (Ala.)  73  So.  956;  Shimoda  v.  Bundy, 
24  Cal.  App.  675,  142  Pac.  109;  Dilger  v. 
Whittier  (Cal.)  164  Pac.  49;  Fisher  Motor 
Car  Ck).  v.  Seymour,  9  Ga.  App.  466,  71  S. 
E.  764;  Book  v.  Aschenbrenner,  165  111.  App. 
23;  American  Motor  Car  Co.  v.  Bobbins,  181 
Ind.  417,  103  N.  E.  641;  Rump  v.  Woods,  50 
Ind.  App.  347,  98  N.  E.  369;  McLaughlin  v. 
Griffin,  155  la.  302,  135  N.  W,  1107;  Miller 
V.  Jenness,  84  Kan.  608,  114  Pac.  1052,  34 
L.R.A.(N.S.)  782;  Creedon  v.  Galvin  (Mass.) 
116  N.  E.  307;  Hamau  v.  Haight,  189  Mich. 
600,  155  N.  W.  563;  Faulkner  v.  Payne,  191 
Mich.  263,  157  N.  W.  565;  Daly  v.  Curry,  128 
Minn.  449,  151  N.  W.  274;  Dugan  v.  Ai^hurs, 
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230  Pa.  St.  299,  79  Atl.  626,  34  L.R.A.(N,S.) 
778;  Hiflcock  v.  Phinney,  81  Wash.  117,  Ann. 
Cas.  1916E  1044,  142  Pac.  461.  And  see  the 
reported  case. 

In  Faulkner  v.  Payne,  supra,  the  court 
said :  "It  is  the  contention  of  the  defendant's 
counsel  that  the  witnesses  who  testified  as  to 
speed  had  not  shown  sufficient  knowledge  or 
experience  to  qualify  them  to  testify  as  they 
did.  Mrs.  Faulkner,  who  was  about  sixty- 
two  years  of  age  at  the  time  of  the  accident, 
testified  that  she  had  been  in  the  habit  of 
meeting  automobiles  on  the  road  for  years, 
that  she  had  been  driving  horses  all  her  life, 
had  ridden  on  railroad  trains,  and  had  ob- 
served the  rate  at  which  the  ordinary  vehi- 
cles traveled,  and  stated  that  she  first  saw 
the  defendant  when  he  was  about  ten  or 
twelve  rods  away.  Witness  Lulu  Lake,  who 
was  about  forty-five  years  of  age,  testified 
that  in  her  opinion  the  defendant's  automobile 
was  being  driven  from  twenty-five  to  thirty 
miles  an  hour  at  the  time  of  the  accident. 
.  .  .  The  accident  occurred  in  broad  day- 
light, at  a  point  where  the  respective  parties 
could  observe  one  another  as  they  approached 
for  a  distance  of  from  fifteen  to  twenty-five 
rods.  .  .  .  The  witnesses  had  ample  op- 
portunity to  judge  of  the  speed,  and  therefore 
there  was  no  error  in  submitting  their  testi- 
mony for  the  consideration  of  the  jury." 

In  Dugan  v.  Arthurs,  230  Pa.  St.  299,  79 
Atl.  626,  34  L.R.A.(N.S.)  778,  it  was  said: 
"On  the  trial  of  the  cause  two  witnesses  were 
called  by  the  plaintiff  and,  after  testifying 
that  the  automobile  was  running  at  a  high 
rate  of  speed  at  the  time  of  the  accident,  were 
asked  to  give  the  rate  of  speed  at  which  the 
machine  was  traveling.  The  question  was 
objected  to  by  the  defendant,  the  objection 
was  overruled  and  the  witnesses  were  per- 
mitted to  answer.  This  ruling  of  the  court  is 
the  subject  of  the  first  and  second  assign- 
ments of  error.  .  .  .  We  think  both  wit- 
nesses were  competent,  and  that  their  testi- 
mony was  properly  admitted  by  the  court. 
They  were  not  offered  as  experts  but  as  or- 
dinary witnesses  without  having  any  special 
or  peculiar  knowledge  which  would  especially 
fit  them  to  testify  to  the  speed  of  the  ma- 
chine. Their  competency  to  express  an  opin- 
ion did  not  require  them  to  possess  technical 
or  scientific  knowledge.  An  intelligent  per- 
son having  a  knowledge  of  time  and  distance 
is  capable  of  forming  an  opinion  as  to  the 
speed  of  a  passing  railroad  train,  a  street 
car  or  an  automobile.  His  conclusion  is  the 
result  of  a  comparison  with  the  speed  of 
other  moving  objects  of  which  he  has  knowl- 
edge by  constant  experience.  There  is  no 
more  reason  why  such  a  witness  should  not  be 
permitted  to  testify  to  the  speed  of  an  auto- 
mobile than  to  the  speed  of  a  carriage  or 
other  vehicle  which  travels  the  public  high- 


ways. His  everyday  experience  gives  him 
sufficient  knowledge  to  form  an  intelligent 
judgment  upon  the  subject.  He  simply  com- 
pares the  speed  of  one  moving  object  with 
that  of  another  with  which  he  is  made  fa- 
miliar by  the  daily  affairs  of  life.  Aside 
from  any  other  sufficient  reason,  the  necessity 
of  the  case  requires  that  such  testimony  he 
admitted  in  trials  involving  the  wanton  and 
dangerous  speeding  of  automobiles.  To  hold 
otherwise  and  to  compel  the  production  of 
expert  testimony  in  such  cases  would  in  al- 
most every  instance  defeat  the  ends  of  justice. 
.  .  .  The  authorities  on  the  subject  seem 
to  be  in  accord  with  the  views  expressed 
above.  We  have  been  referred  to  no  case,  and 
after  diligent  search  we  have  not  been  able 
to  find  one  which  holds  such  testimony  to 
be  incompetent." 

In  Miller  v.  Jenness,  84  Kan.  608,  114  Pac. 
1052,  34  L.R.A.(N.S.)  782,  the  court  said: 
"Probably  no  person  can  stand  and  look  at 
a  moving  vehicle  of  any  kind  and  tell  the  ex- 
act rate  of  speed  at  which  it  is  moving,  but 
people  generally,  in  this  country,  are  accus- 
tomed to  seeing  moving  trains,  automobilea, 
street  cars  and  horse  conveyances,  and  any 
intelligent  person,  who  has  given  attention 
thereto,  can  give  a  reasonably  accurate  es- 
timate of  the  rate  of  speed  at  which  any  such 
vehicle  is  moving  when  observed  by  him. 
The  extent  of  his  observation  goes  to  the 
weight  of  his  testimony;  but  the  matter  does 
not  seem  to  be  one  of  expert  knowledge  only.'* 

In  Shimoda  v.  Bundy,  24  Cal.  App.  675, 142 
Pac.  109,  it  appeared  that  the  plaintiff,  while 
riding  on  a  motorcycle,  saw  the  defendant's 
automobile  the  instant  before  he  was  struck 
by  it,  and  that  after  he  was  knocked  down 
he  watched  the  automobile  and  estimated  its 
speed  while  it  was  running  half  a  block.  It 
was  held  that  he  had  sufficient  opportunity 
to  observe  the  rate  of  speed  of  the  automobile, 
and  was  competent  to  testify  thereto. 

In  Harnau  v.  Haight,  189  Mich.  600,  155 
N.  W.  563,  it  appeared  that  a  witness,  a 
railroad  engineer  accustomed  to  observe  mov- 
ing objects,  on  a  dark  night  saw  an  automo- 
bile move  through  a  space  of  but  twenty  feet 
before  the  accident  in  question.  He  yv&a 
nevertheless  permitted  to  give  his  opinion  as 
to  its  rate  of  speed. 

In  Galloway  v.  Perkin  (Ala.)  73  So.  956, 
persons  riding  in  the  automobile  which  killed 
the  plaintiff's  intestate  were  allowed  to  give 
their  opinions  as  to  its  speed  at  the  time  of 
the  accident. 

In  Daly  v.  Curry,  128  Minn.  449,  151  X. 
W.  274,  it  was  held  that  an  adult  business 
man  who  saw  the  defendant's  automobile  in 
motion  was  competent  to  give  his  opinion  as 
to  its  rate  of  speed,  although  he  had  never 
before  attempted  to  estimate  the  velocity  of 
an  automobile. 
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However,  in  Colebank  v.  Standard  Garage 
Co.  75  W.  Va.  389,  84  S.  E.  1051,  it  was  held 
that  witnesses  could  not  express  an  opinion 
as  to  whether  the  speed  of  an  automobile 
was  "unreasonable."  In  Priebe  v.  Crandall 
(Mo.)  187  S.  W.  605,  testimony  characteriz- 
ing the  speed  of  an  automobile  as  "fast," 
"pretty  fast,"  and  "awful  fast"  was  held  to 
have  been  improperly  admitted.  And  in  Ever- 
art  V.  Fischer,  75  Ore.  316,  145  Pac.  33,  147 
Pac.  189,  it  was  held  to  be  error  to  allow  a 
witness  to  give  her  opinion  as  to  the  speed  of 
an  automobile  where  such  opinion  was  based 
merely  on  her  observation  of  marks  made  by 
it  on  the  pavement. 


STATB 
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Himnsota  Supreme  Court — December  17, 
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181  Minn.  427;  15S  N.  W.  390, 


Assault  —  Imdiotmemt  —  CbArffe  of 
Wilfulness. 

The  term  "wilfully"  imports  designedly  and 
intentionally;  and  an  indictment  for  an  as- 
sault which  follows  the  language  of  the  stat- 
ute and  charges  that  defendant  wilfully  as- 
saulted another  and  wilfully  inflicted  griev- 
ous bodily  harm  upon  him  sufficiently  charges 
an  intent  to  inflict  such  harm. 

WHat  CoBstltiites  Assault  ^  Sbootlas 
-vritli  Intent  to  Fiisliten« 

Unlawfully  discharging  a  firearm  to  fright- 
en another,  although  intending  not  to  hit 
him,  is  an  assault  and  battery  if  the  other 
be  hit. 

[See  note  at  end  of  this  case.] 

Criniinal  Laur  —  Harmless  Error  —  In- 
stmetlon  as  to  Degree  Not  Fonnd  by 
Jnry. 

An  instruction  which  was  proper  in  defin- 
ing an  assault  in  the  third  degree,  but  which 
was  given  as  defining  an  assault  in  the  second 
degree,  was  without  prejudice,  even  if  erro- 
neous in  respect  to  the  second  degree,  where 
defendant  was  found  not  guilty  in  the  second 
degree,  but  guilty  in  the  third  degree. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Goodhue 
county:     Covyebse,  Judge. 

Criminal  action.  Ben  Lehman  convicted  of 
assault  in  third  degree  and  appeals.  The 
facts  are  stated  in  the  opinion.     Affibmep. 

A.  J,  Rockne  and  Andrew  Finstuen  for 
appeHaat. 


Lyndon  A.  Smith,  John  0.  Nethaioay, 
Thomas  Mohn  and  Albert  Mohm  for  respond- 
ent. 

[428]  Tatixms,  C.-— Defendant  was  indicted 
for  an  assault  in  the  second  degree  and  was 
convicted  of  an  assault  in  the  third  degree. 
He  made  a  motion  in  arrest  of  judgment  and 
also  for  a  new  trial.  These  motions  were  de- 
nied; sentence  was  imposed,  and  he  appealed. 

1.  Defendant  contends  that  the  indictment 
fails  to  charge  an  intent  on  his  part  to  injure 
Carl  Mogren,  the  complaining  witness,  and  is 
insufficient  for  that  reason.     Its  sufficiency 

• 

in  all  other  particulars  is  not  attacked.  The 
indictment  is  substantially  in  the  language 
of  the  statute;  and  cliarges  that  defendant 
wilfully  and  wrongfully  committed  an  assault 
upon  Carl  Mogren  and  wilfully  and  wrong- 
fully inflicted  grievously  bodily  harm  upon 
him  by  shooting  him  with  a  pistol  in  the 
manner  therein  stated.  The  term  "wilfully'* 
imports  that  the  acts  were  committed  de- 
signedly and  intentionally.  State  v.  Bell,  26 
Minn.  388,  5  N.  VV.  970;  30  Am.  &  Bug.  Enc. 
<2d  ed.)  525;  8  Words  &  Phrases,  7468;  3 
Bouvier's  Law  Dictionary  3454;  Webster's 
Dictionary;  Century  Dictionary;  Standard 
Dictionary.  The  indictment  is  sufficient  in 
both  form  and  substance. 

2.  Defendant  was  village  marshal  of  the 
village  of  Kenyon.  On  Hallowe'en  night  in 
1914,  a  party  of  young  men  had  a  supper  in 
the  rooms  of  some  of  their  number  located 
over  a  store  in  the  village.  After  the  [429] 
meal,  several  of  them  went  down  upon  the 
street,  and  at  the  foot  of  the  stairway  met 
defendant  who  went  up  to  the  room  and  had 
some  of  the  supper.  All  in  the  party  were 
well  known  to  defendant  and  on  friendly 
terms  witli  him.  Some  of  them  ran  a 
manure  spreader  and  an  old  wagon  into  the 
street  and  took  some  other  articles  from 
nearby  buildings  which  they  also  placed  in 
the  street.  Soon  afterward,  while  a  group 
of  the  young  men  were  standing  in  an  alley 
a  short  distance  from  the  street  talking 
about  going  home,  defendant  came  toward 
them  from  the  other  end  of  the  alley  and 
when  about  50  feet  distant  called  out  to 
them:  "Why  don't  you  fellows  go  home?" 
and  fired  his  revolver.  The  bullet  struck 
Mogren  in  the  upper  part  of  the  leg.  De- 
fendant claims  that  he  shot  into  the  ground 
for  the  purpose  of  frightening  the  boys  and 
that  tlie  bullet  must  have  struck  something 
which  caused  it  to  glance.  The  prosecution 
claim  that  the  fact  that  the  bullet  entered 
the  upper  part  of  the  leg  and  continued  in  a 
downward  course  nearly  to  the  knee,  shows 
that  it  did  not  glance  upward  from  the 
ground,  but  this  is  not  important  upon  the 
present  appeal.     Neither  Mogren  nor  any  of 
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his  associates  were  engaged  in  any  unlawful 
or  improper  act  at  the  time  of  the  shooting. 

The  above  statement  of  facts  is  given  to 
show  the  bearing  of  that  portion  of  the 
charge  which  defendant  urges  as  error.  In 
this  portion  of  the  charge,  the  jury  were  told 
in  substance  that,  if  they  found  beyond  a 
reasonable  doubt  that  defendant,  knowing  the 
position  of  the  boys,  "recklessly  or  careless- 
ly discharged  his  pistol  against  the  ground," 
and  further  found  ''that  such  action  on  the 
part  of  the  defendant  was  of  such  a  reckless 
or  careless  nature  as  to  show  indifference  as 
to  whether  another  person  was  thereby  in- 
jured," and  further  found  that  such  action 
resulted  in  the  ball  so  discharged  striking 
Mogren  and  inflicting  grievous  bodily  harm 
upon  him,  they  should  find  defendant  guilty 
of  assault  in  the  second  degree.  The  jury 
found  him  not  guilty  of  an  assault  in  the 
second  degree,  but  guilty  of  an  assault  in  the 
third  degree.  Therefore  assuming,  without 
conceding,  that  this  instruction  was  error  as 
applied  to  the  second  degree,  it  is  not  cause 
for  reversal  unless  also  error  in  respect  to 
the  third  degree.  The  statute  defines  what 
constitutes  an  assault  in  both  the  first  and 
second  degrees,  and  then  provides:  "Every 
person  who  shall  commit  an  assault,  or  an 
assault  and  battery,  [430]  not  amounting  to 
an  assault  in  either  the  first  or  second  degree, 
shall  be  guilty  of  an  assault  in  the  third 
degree."  The  statute  does  not  define  what 
constitutes  an  "assault"  nor  what  constitutes 
a  'battery"  within  the  meaning  of  this  sec- 
tion, and  these  terms  still  retain  their  com- 
mon law  meaning. 

In  discharging  his  revolver  at  the  time 
and  place  and  under  the  circumstances  stat- 
ed, defendant  committed  an  imlawful  act. 
G.  S.  1913,  §  8803.  It  is  the  general  rule  that 
a  person  who  intentionally  commits  an  un- 
lawful act,  and  in  doing  so  inflicts  an  un- 
foreseen injury,  is  criminally  liable  for  such 
injury.  Discharging  a  firearm  without  justi- 
fication to  frighten  another,  although  intend- 
ing not  to  hit  him,  is  an  assault  and  battery 
if  the  other  be  hit.  State  v.  Triplett,  52 
Kan,  678,  35  Pac.  815;  Com.  v.  Mann,  116 
Mass.  58;  Com.  v.  Hawkins,  157  Mass.  551, 
32  N.  E.  862;  Malone  v.  State,  77  Miss.  812, 
26  So,  968;  Smith  v.  Com.  100  Pa.  St.  324; 
State  V.  Baker,  20  R.  I,  275,  38  Atl,  053,  78 
Am.  St.  Rep.  863;  Tyner  v.  U.  S.  2  Okla. 
Crim.  689,  103  Pac.  1057;  State  v.  Surry, 
23  Wash.  655,  63  Pac.  557. 

In  view  of  the  admitted  fact  that  defendant 
intentionally  discharged  his  revolver  for  the 
purpose  of  fri|?htening  the  boys,  the  instruc- 
tion complained  of  was  proper  in  defining 
what  would  constitute  an  assault  in  the  third 
degree.  As  defendant  was  found  guilty  in 
the  third  degree,  and  was  found  not  guilty  in 
the  second  degree,  no  prejudice  resulted  to 


him  even  if  the  court  erred  in  applying  the 
instruction  to  the  second  degree.     Upon  the 
conceded  facts,  defendant  was  clearly  guilty 
of  an  assault  in  the  third  degree. 
Judgment  affirmed. 

Bbowiv,  C.J.  idiwenting). — ^Defendant  wa& 
a  police  officer.  Late  at  night  on  the  day 
charged  in  hte  indictment,  he  discharged  his 
revolver  against  the  ground,  for  the  pur- 
pose of  frightening  some  young  men  or  boys 
who  had  been  about  the  streets  engaged  in 
Hallowe'en  pranks,  thus  to  induce  them  to 
go  to  their  homes.  The  bullet  from  the  re- 
volver struck  an  object  on  the  ground  and 
was  deflected  and  one  of  the  young  men 
received  an  injury  therefrom.  The  officer  was- 
not  actuated  by  malice  or  evil  intent.  De- 
fendant [431]  was  indicted  for  an  assault 
in  the  second  degree.  The  court  charged  the 
jury  that,  if  the  act  of  discharging  the  re- 
volver was  reckless  or  eareleaa,  defendant 
might  be  convicted  of  an  assault  in  the  third 
degree;  an  assault  and  battery  under  our 
statutes.  I  am  unable  to  concur  in  the  con- 
clusion of  the  court  that,  as  applied  to  the 
facts  stated,  the  instruction  was  not  errone- 
ous. A  reckless  act,  committed  without 
regard  to  the  life  or  safety  of  others  and 
resulting  in  the  death  of  another,  may,  under 
certain  circumstances,  constitute  the  crime 
of  manslaughter.  But  an  act  of  mere  care- 
lessness or  negligence,  though  it  result  in  in- 
jury to  another,  does  not  constitute  a  crime, 
though  the  guilty  party  may  be  liable  in  a 
civil  action  for  damages.  On  the  facts  here 
stated  the  criminal  intent  is  wholly  lacking. 
In  a  similar  case  it  has  been  held  that  there 
is  even  no  civil  liability^  Degenhardt  v.  Hel- 
ler, 93  Wis.  662,  68  N.  W.  411,  57  Am.  St. 
Rep.  945;  Donner  v.  Graap,  134  Wis.  523,  115 
N.  W.  125.  If  there  be  no  civil  liability  in 
such  case,  clearly  there  can  be  no  conviction 
in  a  criminal  prosecution.  The  authorities 
cited  in  the  opinion  do  not,  as  I  read  them, 
justify  the  conclusion  that  mere  negligence 
is  a  crime.  Reckless  shooting  of  firearms  is 
made  a  misdemeanor  by  G.  S.  1913,  §  8803, 
and,  had  defendant  been  charged  with  a  viola- 
tion of  that  statute,  the  instructions  of  the 
court  would  have  been  less  objectionable. 
However,  neither  that  statute  nor  section 
8606,  can  be  referred  to  in  support  of  the 
conviction  in  the  case  at  bar.  Neither  stat- 
ute has  any  application  to  an  assault  and 
battery.  The  act  of  defendant  in  discharging 
his  revolver  to  frighten  the  boys  was  not  an 
unlawful  act  in  itself;  if  unlawful  at  all  it 
was  so  because  prohibited  by  section  8803, 
supra.  But  the  violation  of  such  a  statute 
will  not  justify  a  conviction  of  assault  and 
battery  upon  the  ground  of  negligence.  It 
might  be  otherwise  if  the  act  was  unlawful 
in  itself  and  without  reference  to  the  statu- 
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tory  prohibition.    Com.  y.  Adams,  114  Maes. 
^23,  19  Am.  Rep.  362. 
For  these  reasons  I  respectfully  dissents 

HOTE. 

BisoliarsiiiS  Firearm  to  Frigltten  Per- 
son as  Assault. 

In  several  cases  the  rule  is  laid  down  with- 
•out  qualification  that  one  discharging  a  fire- 
arm  to  frighten  another  is  guilty  of  assault. 
Collier  v.  State,  39  Ga.  31,  99  Am.  Dec.  449; 
Edwards  v.  State,  4  Ga.  App.  849,  62  S.  £. 
565;  Smallwood  y.  State,  9  Ga.  App.  300,  70 
S.  E.  1124;  State  v.  Triplett,  62  Kan.  678,  35 
Pac.  815;  State  v.  Baker,  20  R.  I.  275,  38 
Atl.  653,  78  Am.  St.  Rep.  863;  Pastrana  v. 
State,  48  Tex.  Grim.  224,  87  S.  W.  347. 
See  also  State  y.  Murphy,  14  Mo.  App.  73; 
Lanier  y.  State,  67  Miss.  102;  Catling  y. 
estate  (Tex.)  72  S.  W.  853. 

Thus  in  State  y.  Baker,  supra,  the  defend- 
ant was  convicted  of  an  assault  with  a  dan* 
gerous  weapon  and  petitioned  for  a  new  trial 
on  the  ground  that  the  trial  judge  refused 
to  give  the  following  instruction  to  the  jury, 
viz.:  "If  the  jury  believe  from  the  testi- 
mony that  the  defendant  fired  the  pistol  for 
the  purpose  of  scaring  the  [prosecuting  wit- 
ness] and  for  no  other  purpose,  the  defendant 
was  not  guilty  of  an  assault  with  a  danger- 
ous weapon,  as  charged  in  the  indictment,  but 
only  guilty  of  a  simple  assault."  The  appel- 
late court  in  denying  the  petition  for  a 
new  trial  said:  "To  constitute  an  assault 
with  a  dangerous  weapon  it  is  necessary  that 
the  weapon  should  be  presented  at  the  party 
intended  to  be  assaulted,  within  the  distance 
at  which  it  mav  do  execution.  1  McLain 
Crim.  Law,  §  232  (p.  199),  and  cases  cited  in 
note  4.  There  is  evidence  that  that  was  done 
in  this  case ; — that  the  defendant  stood  at  the 
fence  and  deliberately  fired  a  pistol  at  or  in 
the  direction  of  the  complainant,  who  was 
about  sixty  feet  away,  the  ball  just  missing 
him,  as  before  stated.  But  the  defendant 
fays  he  did  not  intend  to  hit  him,  but  only  to 
scare  him.  Assuming  this  to  be  true,  as  we 
must  do  in  order  to  sustain  the  refusal  to 
charge  as  requested,  did  it  constitute  an 
assault  with  a  dangerous  weapon  under  the 
statute?  We  think  it  did.  The  act  of  firing 
the  pistol  at  the  complainant,  or  in  the  di- 
rection where  he  was  standing,  with  the  in- 
tent to  frighten  him,  was  not  only  wholly 
inexcusable,  but  unlawful  and  reckless  as 
well.    It  waB  am  act  which  was  well  calcu- 


lated to  inflict  serious  personal  injury ;  and 
from  such  an  act  the  law  Implies  malice. 
That  it  was  an  assault  the  defendant's  counsel 
did  not  deny;  but  he  ccmtends  it  was  not  an 
assault  with  a  dangerous  weapon.  Let  us  see. 
There  was  an  assault — this  is  admitted.  It 
was  made  with  a  loaded  pistol.  A  loaded 
pistol  is  a  dangerous  weapon.  Without  the 
use  of  the  pistol  there  would  have  been  no 
assault.  It  logically  as  well  as  necessarily 
follows,  therefore,  that  the  offense  committed 
was  that  of  an  assault  with  a  dangerous 
weapon." 

In  State  y.  Triplett,  52  Kan.  678,  35  Pac. 
815,  an  appeal  from  a  conviction  for  assault, 
the  following  instruction  to  the  jury  by  the 
trial  judge  was  held  not  to  be  erroneous:  "If 
one  person  should  shoot  in  the  direction  of 
another  without  any  intention  of  injuring  the 
other,  but  only  for  the  purpose  of  frightening 
hijn,  tending  thereby  to  create  the  impression 
that  he  would  do  injury  by  the  shot,  he  is 
guilty  of  an  assault." 

In  Collier  v.  State,  39  Ga.  31,  99  Am.  Dec. 
449,  a  prosecution  for  assault  with  intent  to 
murder,  the  following  charge  by  the  court  to 
the  jury  was  held  to  be  proper:  "If,  when 
he  presented  the  pistol,  he  intended  to  fire, 
and  actually  fired,  it  makes  no  difi'erence 
whether  malice  is  proven  or  not,  the  law 
presumes  malice.  In  fact,  he  may  not  Iiave 
had  any  malice  against  Jesse — his  intention 
may  have  been  to  divert  himself  by  frighten- 
ing Jesse;  yet,  if,  under  such  circumstances, 
he  shot  at  him,  intending,  at  the  time,  to 
shoot  at  him,  not  caring  whether  he  hit  him 
or  not,  he  is  guilty  of  an  assault  with  intent 
to  murder." 

But  in  Degenhardt  v.  Heller,  93  Wis.  662, 
68  N.  W.  411,  57  Am.  St.  Rep.  946,  it  was 
held  that  there  was  no  civil  liability  in  an 
action  for  damages  against  the  defendant,  who 
discharged  a  revolver  without  any  intent  to 
hurt  the  plaintiff  but  merely  to  frighten  him. 

In  the  reported  case  the  rule  heretofore 
stated  is  apparently  qualified  by  the  state- 
ment that  the  person  whom  it  is  intended 
to  frighten  by  the  discharge  of  firearms 
must  be  hit,  in  order  that  there  may  be  a 
legal  assault  and  battery.  See  also  in  this 
connection  State  v.  Surry,  23  Wash.  655,  63 
Pac.  557,  and  Cora.  v.  Mann,  116  Mass.  58. 
So  in  Smith  v.  Com.  100  Pa.  St.  324,  it  was 
held  that  shooting  in  a  railway  car  in  a  spirit 
of  frolic  and  with  intent  to  frighten  the 
passengers  therein  constituted  an  assault 
where  one  passenger  was  hit. 
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122  iirlc.   189;  182  S,  TF.  808. 


Pleadias  ""  Reply  to  Couiiterelaliii  ^ 
Waiver. 

Where  a  decree  for  complainants  is  ren- 
dered dismissing  the  cross-complaint  for  want 
of  prosecution  and  is  afterwards  opened  on 
defendant's  motion  and  testimony  heard  and 
the  cause  tried  as  if  the  issues  had  been 
made  up  by  the  pleadings  and  tried  on  the 
merits,  defendant  thereby  waives  complain- 
ant's failure  to  answer  the  counterclaim. 

[See  note  at  end  of  this  case.] 

Damases  —  Iioaa  ef  Prollta  —  Perf  onu- 
amoe  of  Contraot  PreTented. 

Where  plaintiff  agrees  to  perform  certain 
work  for  defendant  and  is  prevented  from 
doing  so  by  defendant's  failure,  he  is  entitled 
to  recover  the  profits  which  the  evidence 
makes  it  reasonably  certain  that  he  would 
have  made  if  the  defendant  had  carried  out 
his  contract. 

[See  8  R.  C.  L.  tit.  Damageaj  p.  501  et  seq.] 

Appeal  and  Error  ^  Scope  of  Revieur 
~  Evidence  to  Snstaim  Finding  ef 
Chancellor. 

A  finding  of  the  chancellor  with  reference 
to  a  state  of  accounts  between  the  parties, 
not  against  the  preponderance  of  the  evi- 
dence, must  be  upheld  and  his  decree  affirmed. 
> 

Appeal  from  Crittenden  Chancery  Court: 
Fbiebson,  Chancellor. 

Action  by  L.  B.  Leroy  et  al.,  plaintifTs, 
against  0.  T.  Streudle  et  al.,  defendants. 
Judgment  for  plaintiffs.  Defendants  appeal. 
The  facta  are  stated  in  the  opinion.    Affirmed. 

Wright,  Miles,  Waring  d  Walker  for  ap- 
pellants. 
Broum  d  Anderson  for  appellees. 

[190]  Hart,  J.— On  November  26,  1913, 
appellants  and  appellees  entered  into  a  writ- 
ten contract  whereby  the  former  agreed  to 
furnish  the  latter  with  a  saw  mill  and  the 
latter  agreed  to  supply  its  own  hoop  machine 
and  appliances  at  Proctor,  Arkansas.  Ap- 
pellants agreed  to  furnish  appellees  logs  and 
strips  of  timber  nece.»»ary  for  the  manufac- 
ture of  hoops  and  appellees  agreed  to  manu- 
facture hoops  for  appellants  at  a  stipulated 
price.  The  contract  provided  that  the  trans- 
actions and  moneys  paid  out  or  received  un- 
der the  agreement  should  be  under  the  per- 
sonal control  and  custody  of  John  Reichert, 
one  of  the  appellants    for    which    appellees 


should  pay  $3  per  day.  It  was  also  agreed 
that  L.  6.  Leroy,  one  of  the  appellees,  should 
receive  out  of  the  pay  roll  $5  per  day  for 
his  services  as  manager  of  the  mill  when  in 
operation.  The  contract  provided  that  all 
of  the  operating  expenses  and  repairs  should 
be  at  the  expense  of  appellees;  and  also  pro- 
vided the  basis  on  which  appellants  and  ap- 
pellees should  share  the  profits  and  bear  the 
losses  of  the  enterprise. 

Other  provisions  were  incorporated  into  the 
contract  which  the  views  we  shall  herein- 
after express  render  it  [191]  unnecessary  for 
us  to  incorporate  in  the  statement  of  facts. 

Appellees  filed  a  bill  against  appellants 
in  which  they  sought  an  accounting.  They 
alleged  that  there  were  182  working  days  in 
the  period  covered  by  the  contract;  that  the 
mill  had  a  capacity  to  manufacture  40,000 
hoops  per  day;  that  appellants  failed  to  fur- 
nish them  with  material  sufficient  to  enable 
them  to  run  at  full  capacity;  and  that  ap- 
pellants and  appellees  became  partners  in  the- 
enterprise  by  the  terms  of  the  contract. 

The  complaint  was  filed  on  the  20th  day 
of  April,  1014;  on  the  26th  day  of  April, 
1914,  appellants  filed  what  they  termed  an> 
answer  and  cross-complaint.  They  denied 
that  they  became  partners  with  appellees  un- 
der the  terms  of  the  contract;  denied  that 
they  failed  to  carry  out  the  contract  on  their 
part;  denied  that  the  mill  had  a  capacity 
of  40,000  hoops  per  day;  alleged  that  they 
furnished  to  appellees  the  logs  and  strips  of 
timber  called  for  by  the  contract;  alleged 
that  appellees  failed  to  comply  with  the 
terms  of  the  contract  on  their  part;  alleged 
that  in  order  to  keep  the  business  going  they 
furnished  to  appellees  large  sums  of  money 
which  they  were  not  required  to  furnish  under 
the  contract,  and,  by  way  of  counterclaim, 
asked  judgment  for  the  amount  found  to  be- 
due  them. 

Appellees  did  not  file  an  answer  to  the> 
counterclaim  of  appellants. 

On  June  11,  1914,  appellants  filed  a  motion 
in  which  they  asked  for  judgment  against 
appellees  in  the  sum  of  $3,119.04  because  of 
the  failure  of  appellees  to  answer  their 
counterclaim.  Qn  the  27th  day  of  January, 
1015,  the  court  heard  the  case  upon  the  plead- 
ings and  the  depositions  on  the  part  of  ap- 
pellees. The  court  found  that  the  cross- 
complaint  or  counterclaim  of  appellanta 
should  be  dismissed  for  want  of  prosecution 
and  rendered  judgment  in  favor  of  appellees. 

On  January  30,  1915,  appellants  filed  a  mo- 
tion to  vacate  the  decree  entered  of  record 
January  27,  1915,  and  stated  the  grounds 
therefor  in  their  motion. 

[192]  On  February  6,  1916,  the  court  took 
under  consideration  the  motion  to  vacate  the 
decree  until  April  1,  1915,  and  time  was  given> 
each  party  within  which  to  take  proof. 
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On  the  26th  day  of  April,  1915,  the  court 
entered  a  decree  opening  the  decree  of  Janu- 
ary 27,  1915,  and  after  hearing  the  motion 
of  appellants  for  a  decree  in  their  favor  filed 
June  11,  1914,  overruled  the  same.  The  case 
was  hoard  on  the  depositions  taken  by  both 
parties  and  a  decree  was  entered  in  favor  of 
appellees  for  the  sum  of  $1,201.85,  being  a 
smaller  amount  than  was  awarded  them  by 
the  former  decree.  The  case  is  here  on  ap- 
peal. 

(1)  It  is  first  contended  by  counsel  for 
appellants  that  the  court  erred  in  not  render- 
ing jugdment  in  their  favor  when  they  moved 
for  judgment  on  June  11,  1914,  for  failure 
of  appellees  to  answer  their  counterclaim. 
They  rely  upon  the  case  of  Young  v.  Gaut, 
69  Ark.  114,  61  8.  W.  372,  to  sustain  their 
contention. 

It  will  be  remembered  that  the  court 
opened  the  decree  rendered  on  January  27, 
1915,  and  gave  the  parties  leave  to  take  proof 
in  the  case.  A  great  volume  of  testimony  was 
taken  and  the  state  of  accounts  between  the 
parties  was  thoroughly  gone  into.  There 
could  be  no  mistake  whatever  as  to  the 
issues  between  the  parties.  The  issues  were 
thoroughly  made  up  and  both  parties  intro- 
duced testimony  to  support  their  claim.  The 
motion  for  judgment  for  failure  to  answer 
their  counterclaim  was  made  by  appellants 
in  June,  1914.  When  the  court  opened  the 
decree  in  1915  and  gave  appellants  leave  to 
take  testimony,  they  proceeded  to  take  their 
testimony  and  the  case  went  to  trial  as  if 
the  issues  had  been  made  up  by  the  pleadings. 
Under  these  circumstances  appellants  will 
not  be  allowed  any  advantage  from  this  de- 
fect in  the  pleadings,  but  are  deemed  to  have 
waived  it  by  going  to  trial  on  the  merits  of 
the  case.  This  holding,  we  think,  is  in  ac- 
cord with  the  rule  laid  down  in  Young  v. 
Gaut,  supra,  and  other  decisions  of  this  court 
bearing  on  the  question. 

(2)  Tliis  brings  us  to  a  consideration  of 
the  case  on  its  merits.  In  the  case  of  Ford 
Hardwood  Lumber  Co.  v.  Clement,  97  Ark. 
522.  135  S.  W.  343,  the  court  said  that 
where  plaintiff  agreed  to  perform  certain 
work  for  defendant  [193]  which  he  was  pre- 
vented from  doing  by  defendant's  fault,  he  is 
entitled  to  recover  the  profits  which  the  evi- 
dence makes  it  reasonably  certain  that  he 
would  have  made  had  the  defendant  carried 
out  his  contract. 

In  the  case  of  Alf  Bennett  Lumber  Co.  ▼• 
Walnut  Lake  Cypress  Co.  105  Ark.  421,  161 
S.  W.  275,  the  court  held  that  where  a  party 
to  a  contract  is  prevented  from  performing 
«amf  by  fault  of  the  other  party,  he  is  en- 
titled to  recover  the  profits  which  the  evi- 
dence makes  it  reasonably  certain  he  would 
have  made  had  the  other  party  carried  out 
his  contract. 


The  court  below  was  governed  by  tlieso 
principles  of  law  in  its  finding  in  favor  of 
appellees. 

The  record  contains  about  675  pages  of 
type\iTitten  matter.  The  whole  state  of  ac- 
counts between  the  parties  was  gone  into  by 
the  testimony  of  witnesses  taken  in  the  form 
of  depositions  and  exhibits  attached  thereto. 
Nothing  could  be  gained  by  a  statement  in 
detail  of  the  evidence  relating  to  these  ques- 
tions; nor  would  it  serve  any  useful  purpose 
to  enter  into  a  protracted  discussion  of  them. 
We  have  carefully  considered  the  evidence  as 
disclosed  by  the  record  and  are  of  the  opinion 
that  the  finding  of  fact  by  the  chancellor  with 
reference  to  the  state  of  accounts  between  the 
parties  is  not  against  the  preponderance  of 
the  evidence.  Therefore,  under  the  settled 
rules  of  this  court,  the  finding  of  the  chan- 
cellor must  be  upheld  and  the  decree  will  be 
afi&rmed. 


HOTE. 

Waiver  of  Failure  to  Reply 

terclalm. 


to  Oonm* 


Generally, 

The  doctrine  of  waiver  from  a  failure  to 
object  to  the  want  of  necessary  pleadings 
includes,  as  of  course,  a  reply  to  a  counter- 
claim; and  it  is  well  settled  that  where  a 
defendant  voluntarily  goes  to  trial  without 
taking  advantage  of  the  plaintiff's  failure  to 
reply  to  his  counterclaim,  the  failure  to 
reply  will  be  considered  as  waived.  Keator 
Lumber  Co.  v.  Thompson,  144  U.  S.  434,  12 
S.  Ct  669,  36  U.  S.  (L.  cd.)  495;  Gibbs  v. 
Dickson,  33  Ark.  107;  Winters  v.  Fain,  47 
Ark.  493,  1  S.  W.  711;  Young  v.  Gaut,  69 
Ark.  114,  61  S.  W.  372;  McAlister  v. 
Ho^-ell,  42  Ind.  15;  Jones  v.  Hathaway,  77 
Ind.  14;  Medland  v.  Walker,  96  la.  175,  64 
N.  W.  797;  Warren  v.  Chandler,  98  la.  237, 
67  N.  W.  242;  Arrowsmith  v.  Durell,  14  La. 
Ann.  849;  Romano  v.  Insch,  7  Misc.  147,  27 
N.  Y.  S.  246,  affirming  4  Misc.  621,  23  N.  Y. 
S.  967;  Clinchy  v.  Apgar,  16  Misc.  374^  38 
N.  Y.  S.  79;  Power  v.  Bowdle,  3  N.  D.  107, 
54  N.  W.  404,  44  Am.  St.  Rep.  511,  ^1  L.R.A. 
328;  Floyd  v,  Floyd,  46  S.  C.  184,  24  S.  E. 
100;  Grant  v.  Whorton,  28  S.  D.  699,  134 
N.  W.  803;  Northern  Supplv  Co.  v.  Wangard, 
123  Wis.  1,  100  N.  W.  1066,  107  Am.  St. 
Rep.  984.  And  see  the  reported  case.  Sec 
also  Conant  v.  Jones,  3  Idaho  606,  32  Pac. 
250;  Nooner  v.  Short,  20  Kan.  624;  Mat- 
thews V.  Torinus,  22  Minn.  132;  Van  Valen 
V.  Lapham,  13  How.  Pr.   (N.  Y.)   240. 

In  Keator  Lumber  Co.  v.  Thompson,  supra, 
which  was  an  action  of  assumpsit,  the  de- 
fendant pleaded  nonsssumpsit  and  set-off,  the 
latter  being  for  an   amount  exceeding  that 
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sued  for  by  the  plaintiff.  When  the  trial 
began  there  had  been  no  replication  to  the 
defendant's  pleas»  but  during  the  progress  of 
the  trial  the  plaintiff,  without  notice  to  the 
defendant  or  its  attorney,  and  without  leave 
of  court,  filed  with  the  clerk  replications  to 
the  pleas.  Justice  Harlan  delivering  the 
opinion  of  the  court  said:  ''The  defendant 
was  bound  to  know,  when  the  court  ordered 
the  parties  to  proceed  with  the  trial,  that 
replications  had  not  been  £led  to  its  first  and 
third  pleas.  It  should  then  have  asked  for 
a  rule  upon  the  plaintiff  to  file  replications. 
Its  failure  to  do  so  was  equivalent  to  con- 
senting that  the  trial,  so  far  as  the  pleadings 
were  concerned,  might  be  commenced.  The 
objection  that  replications  were  not  filed 
when  the  trial  commenced,  nor  before  judg- 
ment, with  leave  of  the  court,  came  too  late 
after  judgment  was  entered." 

In  Grant  v.  Whorton,  28  8.  D.  599,  134 
N.  W.  803,  it  was  said:  "It  appears  from 
the  record  that  plaintiff  brought  suit  against 
defendant  to  recover  a  balance  of  one  hun- 
dred dollars,  claimed  to  be  due  plaintiff  under 
a  contract  for  work  and  labor  performed  for 
and  board  furnished  to  defendant.  Defendant 
by  answer  admitted  the  contract  and  perform- 
ance of  the  work  and  labor  and  furnishing 
of  board,  and  pleaded  three  counterclaims: 
(1)  For  the  value  of  grain  furnished  by  de- 
fendant to  plaintiff  to  feed  plaintiff's  chick- 
ens, ducks,  geese,  and  cow,  of  the  value  of 
$115.50;  (2)  for  services  performed  by  one 
Barber  in  furnishing  plaintiff  an  opportunity 
to  contest  certain  land,  for  which  plaintiff 
agreed  to  pay  defendant  twenty-five  dollars; 
(3)  for  certain  potatoes  furnished  plaintiff 
of  the  reasonable  worth  of  twelve  dollars.  It 
appears  that  no  reply  was  made  to  said  coun- 
terclaims in  justice  court,  but  that  the  cause 
proceeded  to  trial,  without  objection  on  the 
part  of  defendant,  the  same  as  if  a  reply  had 
been  made,  no  objection  having  been  made  to 
the  introduction  of  testimony  on  that  ground, 
and  after  the  case  had  been  tried  and  both 
sides  had  rested  the  defendant  moved  for 
judgment  on  his  counterclaims  for  want  of 
reply  tlu>reto.  The  motion  was  denied,  and 
defendant  excepted,  and  now  urges  as  error 
the  said  ruling  of  the  court.  .  .  .  The 
plaintiff  having  brought  suit  to  recover  the 
sum  of  one  hundred  dollars  balance  due  upon 
a  contract,  which  was  admitted  by  defendant 
in  his  answer,  and  the  justice  court  having 
rendered  a  verdict  and  judgment  in  favor  of 
plaintiff  for  only  nine  dollars,  conclusively 
shows  that  in  the  trial  before  the  justice 
issues  presented  by  the  counterclaims  of  de- 
fendant were  litigated  and  tried  out  before 
the  court,  without  a  reply,  just  the  same  as 
if  a  reply  had  been  made  to  the  counterclaims. 
Having  waived  the  default  and  necessity  of 
a  reply  to  the  counterclaims  in  the  justice 


court,  plaintiff  was  not  required  to  reply  in 
the  circuit  court,  unless  some  appropriate 
procedure  was  taken  by  defendant  to  compel 
such  reply." 

So  in  Power  v.  Bowdle,  3  N.  D.  107,  54 
N.  W.  404,  44  Am.  St.  Rep.  511,  21  L.R.A. 
328,  the  court  holding  that  a  defendant  might 
waive  his  right  arising  from  the  failure  of 
the   plaintiff   to   reply   to   his   counterclaim, 
applied  the  rule  to  the  pleadings  involved  as 
follows:    "No  reply  to  the  answer  was  served, 
nor  did  defendant  move  for  judgment  as  for 
want  of  a  reply.     The  trial  was  manifestly 
conducted  upon  the  theory  that  all  the  allega- 
tions of  the  answer  which  were  pleaded  as 
a  counterclaim  were  at  issue.    Testimony  was 
offered,  without  objection;  to  prove  and  dis- 
prove the  averments  of  the  answer,  and  the 
court,  without  objection  or  protest,  made  its 
findings  of  facts  and  conclusions  of  law  upon 
the  subject-matter  of  the  counterclaim.     In 
this  court  the  claim  is  made  by  defendant's 
counsel  that,  inasmuch  as  plaintiff  did  not 
reply  to  the  counterclaim,  he  admitted  all  the 
facts   stated   therein;    citing   §§   4919,  4933, 
Comp.  Laws.    Counsel  say:    'The  question  to 
be  determined  on  the  appeal  then  is,  do  the 
facts  stated  in  the  defendant's  counterclaim 
entitle  him   to   the   relief   demanded?'     We 
think  the  new  matter  pleaded  in  the  answer 
constitutes  a  counterclaim,  within  the  mean- 
ing of  subdivision  1,   §  4915,  Comp.  Laws 
The  new  matter  constitutes  a  cause  of  action 
in  defendant's  favor  and  against  the  plaintiff, 
and  such  new  matter  is  'connected  with  the 
subject  of  the  action.'     ...     A  reply  was 
requisite  under  the  statute,  but  a  reply  may 
be  waived,   and  we  are  of  the  opinion  de- 
fendant waived  a  reply  by  proceeding  at  the 
trial  to  treat  the  new  matter  in  the  answer 
as  being  traversed  and  at  issue  without  « 
reply." 

In  Jones  v.  Hathaway,  77  Ind.  14,  it  ap- 
peared that  the  parties  went  to  trial  in  the 
absence  of  a  reply  to  the  defendant's  counter- 
claim and  without  objection  on  his  part.  The 
court  said:  "This  omission  to  complete  the 
issues  would  not  vitiate  or  avoid  the  verdict, 
nor  prejudice  the  rights  of  any  of  the  parties 
in  any  respect;  for,  in  such  cases,  this  court 
has  often  decided  that  it  would  consider  the 
record  as  if  an  answer  or  reply  in  denial  had 
been  filed." 

Likewise,  where  a  motion  for  judgment  for 
want  of  a  reply  to  a  counterclaim  was  not 
made  until  after  all  the  evidence  had  been 
submitted  to  the  jury  and  the  plaintiff  had 
made  a  motion  to  exclude  the  defendant's 
evidence,  it  was  held  that  the  defendant  had 
waived  his  right  arising  from  the  failure  to 
reply.'  Slaydon  v.  McDonald,  82  Miss.  504, 
34  So.  357,  wherein  the  court  said:  "Th(^ 
record,  shows  that  a  jury  was  impaneled  and 
accepted  by  the  parties,  and  that  the  counsel 
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■tated  their  respective  contentions  to  the 
jury,  and  plaintiff ^s  evidence  and  defendants' 
evidence  yvere  offered,  and  then  counsel  for 
plaintiff  moved  to  exclude  all  of  the  evidence 
for  defendants.  At  this  period,  before  the 
court  acted,  counsel  for  defendants,  for  the 
first  time,  announced  that  they  had  a  motion 
which  they  desired  to  present,  which  was  on 
the  motion  docket,  but  not  before  called  to 
the  attention  of  the  court.  This  motion  was 
for  judgment  for  defendants  for  want  of  rep- 
lication to  their  plea  as  set-off.  The  court 
properly  overruled  this  motion  at  this  stage 
of  the  proceedings,  especially  as  defendants 
had  had  the  benefit  of  the  plea  by  stating 
their  contentions  to  the  jury,  and  the  evi- 
(I(>nce  showed  there  was  nothing  in  them. 
We  feel  sure  that  no  case  can  be  found,  with 
the  same  presentation  exhibited  by  this  rec- 
ord, holding  adversely  to  our  conclusion.'* 

In  Randolph  v.  New  York,  53  How.  Pr. 
(N.  Y.)  68,  wherein  it  appeared  that  no  reply 
had  ever  been  filed  to  certain  counterclaims 
set  up  by  the  defendant,  the  court  stated  the 
rule  as  follows:  "This  was  an  admission 
that  they  were  due  and  owing  by  plaintiff, 
and  defendants  might  have  availed  them- 
selves of  such  admission;  they  did  not,  but 
offered  on  the  trial  proof  in  support  of  each 
item  of  set-off  or  recoupment.  If  they  failed 
to  support  their  claims  by  the  proof  offered 
thev  lose  the  benefit  of  the  admission.  .  .  . 
If  defendants  intend  to  rely  upon  the  admis- 
sion made  by  the  failure  to  serve  a  reply» 
they  should  rest  upon  it  at  the  trial,  and 
plaintiff  having  notice  of  their  intention  may 
then  apply  to  the  court  for  leave  to  serve 
a  reply,  which  leave  the  court  has  power  to 
grant.  But  if  they  waive  the  admission  and 
go  into  proof  of  their  counterclaim,  it  seems 
only  just  to  give  such  judgment  as  the  proof 
mav  warrant." 

In  Campbell  v.  Genet,  2  Hilt.  (N.  Y.)  290, 
it  was  said:  ''It  was  said  on  the  argument 
that  this  set-off  or  counterclaim  was  set  up 
in  the  answer,  and  that,  not  being  denied  by 
the  plaintiff,  it  must  be  admitted  to  be  due. 
The  answer  to  that  proposition  is,  that,  as- 
suming the  defendant's  conclusion  on  the 
pleadings  to  be  correct,  he  has  waived  his 
advantage  by  going  into  the  proof  of  the 
counterclaim,  and  by  such  proof  showing  that 
it  could  not  have  been  properly  set  off  against 
the  plaintiff's  demand." 

So,  where  a  defendant  failed  to  object  to 
the  want  of  a  reply  to  his  counterclaim  and 
proceeded  to  trial  without  producing  any  evi- 
dence in  support  of  his  claim,  it  was  lield 
that  he  would  be  deemed  to  have  consented 
to  the  trial  on  the  pleadings  as  they  were, 
and  his  failure  to  introduce  evidence  in  sup- 
port of  his  claim  could  not  be  urged  as  a 
ground  for  reversal  of  the  verdict.  Briggs 
v.  Cook,  99  Va.  273,  38  S.  E.  148,  where- 
in  the   court  said:      "It   would   seem   from 


the  record  that  no  evidence  was  introduced 
in  support  of  this  plea;  at  least  no  evidence 
appears.     Had   the   defendant   offered   testi- 
mony in  its  support,  it  would  doubtless  have 
been  received,  and  its  rejection  would  have 
been   proper   ground   for   an   exception,   but 
having  tendered  his  plea,  with  the  full  knowl- 
edge that  it  had  not  been  traversed  by  the 
plaintiff,  he  permits  the  trial  to  proceed  with- 
out introduction  of  evidence  in  its  support, 
and  the  jury  could  not  have  found  any  other 
verdict  than  that  which  it  rendered.    Having 
taken  the  chances  of  a  verdict  in  his  favor 
upon  an  uncontroverted  demand  set  up  by  his 
plea,  and  having  been  disappointed  in  that 
expectation,  he  then  moved  the  court  to  rem- 
edy the  consequences  of  his  own  act,  and  set 
aside  and  annul  the  verdict  of  the  jury.    He 
had  not  been  injured  by  the  failure  of  the 
plaintiff  to  deny  his  right  of  action.     That 
omission,  so  far  as  it  affected  the  defendant,, 
placed  him  in  a  better  position,  and  he  is- 
here   asking   to   have   a  proceeding  reversed: 
for  an  informality  which .  certainly  did  not 
redound  to  his  disadvantage,  and  if  it  had 
any  effect   whatever  was   a   benefit  to  him. 
Had  issue  been  joined  upon  his  plea,  the  bur- 
den of  proof  would  have  been  upon  him.    No 
issue  having  been  tendered,  his  right  of  ac- 
tion   was    admitted."      Commenting    on    the 
rule  as  laid  down  in  Keator  Lumber  Co.  v. 
Thompson,  144  U.  S.  434,  12  S.  Ct.  669,  36 
U.  S.    (L.  ed.)    496,  the  court  said  further; 
"In  the  case  just  cited  it  is  true  that  the 
cause  having  been   submitted   to   the  court,, 
judgment  was  entered  before  the  motion  was 
made,  but  the  delinquency  of  the  defendant 
was  as  great  in  this  case  as  in  that.     He 
stood  by  and  permitted  the  trial  to  proceed, 
and   the    verdict   to   be   rendered,    ready    to 
avail   himself  of  the   situation   as  it  might 
develop.    It  is  true  also  that  in  Keator  Lum- 
ber Co.  V.  Thompson,  replications  had  been 
tendered,  but  this  had  been  done  without  the 
knowledge    of    the    defendant,    and    without 
leave  of  the  court.     In  the  case  before  us, 
as  in  that,  the  defendant  should  have  asked 
for  a  rule  upon  the  plaintiff  to  file  replica- 
tions.   Its  failure  to  do  so  was  equivalent  to 
consenting  that  the  trial,  so  far  as  the  plead- 
ings  were   concerned,   might   be  commenced. 
The  objection  that  replications  were  not  filed 
when  the  trial  commenced,  nor  before  verdict, 
came  too  late  after  the  verdict  was  rendered." 

Objection  on  Appeal. 

Applying  the  well-established  rule  that  a 
party  failing  to  object  on  the  trial  of  a  case 
cannot  saise  the  point  for  the  first  time  on 
appeal,  it  is  generally  held  that  where  a  de- 
fendant goes  to  trial  without  taking  advan- 
tage of  the  plaintiff's  failure  to  file  a  reply 
to  his  counterclaim  he  cannot  raise  the  objec- 
tion for  the  first  time  in  the  appellate  court. 
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Slaughter  ▼.  Marlow,  3  Ariz.  429,  31  Pac. 
647;  Daniels  v.  Brodie,  54  Ark.  216,  15  S.  W. 
467,  11  L.R.A.  81;  Burnett  v.  Lougliridge,  87 
la.  324,  64  N.  W.  238;  Warren  v.  Chandler, 
98  la.  237,  67  N.  W.  242;  Jordan  v.  National 
Shoe,  etc.  Bank,  74  N.  Y.  467,  30  Am.  Rep. 
319;  Muldoon  v.  Blackwell,  84  N,  Y.  646; 
Penny  t.  Huebener,  50  Hun  600  mem.  2  N. 
Y.  S.  641;  Lush  v.  Adams,  10  Civ.  Pro.  (N. 
Y.)  60;  Killman  v.  Gregory,  91  Wis.  478,  65 
N.  W.  63.  In  Burnett  v.  Loughridge,  supra, 
wherein  it  appeared  that  no  objection  was 
made  in  the  lower  court  to  the  failure  of  the 
plaintiff  to  reply  to  a  counterclaim  set  up  by 
the  defendant  in  an  amendment  to  his  an- 
swer, the  court  stated  the  rule  as  follows: 
"We  are  satisfied  that  the  claim  that  the 
amendment  was  not  denied  is  made  for  the 
first  time  in  this  court.  It  is  a  familiar  rule 
of  practice,  of  general  application,  that  objec- 
tions which  should  have  been  made  in  the 
court  below  will  not  be  sustained  when  made 
for  the  first  time  in  this  court.  And  the  rule 
has  been  extended  to  the  failure  to  plead  to 
a  counterclaim." 


PARTRIDOS 

V. 

UNITED  STATES. 

* 

District  of  Columbia  Court  of  Appeals- 
February  3,  1913. 

39  App.   Cos,    (D.  C.)    671, 


FaUe  PreteAses  —  Evidemee   of   Other 
Offenses. 

The  extent  to  which  evidence  of  other  simi- 
lar offenses  may  be  received  on  a  prosecution 
for  obtaining  money  under  false  pretenses  to 
show  guilty  knowledge  or  intent  rests  largely 
in  the  discretion  of  the  trial  court,  and  its 
decision  will  not  be  reversed  unless  the  evi- 
dence admitted  appears  clearly  to  be  irrele- 
vant and  prejudicial. 

[See  10  Ann.  Cas.  906;  17  Ann.  Cas.  464; 
25  Am.  St.  Rep.  387.] 
Evidence  of  Frand  —  Coneealment  of 

Doenments  hj  Aoensed. 

Where  the  false  pretenses  on  which  an  in- 
dictment is  based  related  to  the  financial  con- 
dition of  a  corporation,  evidence  that  the 
accused  secreted  its  records  and  endeavored 
to  prevent  an  examination  of  its  affairs  is 
admissible. 
Control  by  Aoensed  of  8nbjeet*matter 

of  Pretenses. 

Where  thr  false  pretenses  charged  were 
with  respect  to  the  financial  condition  of  a 
corporation,  evidence  tending  to  show  that 
the  accused   controlled  the   corporation  and 


that   its  ostensible  officers  acted   under  Ms 
direction  is  admissible. 

Witnesses  ^  Inipeaeliment  —  Ineonsin't» 
ent  Statements.  —  Fonndation. 

To  permit  the  impeachment  of  a  witness 
by  showing  inconsistent  averments  in  a  bill 
filed  by  him  in  another  proceeding,  his  at- 
tention must  have  been  called  thereto  when 
lie  was  on  the  stand. 

False  Pretenses  ^  H ote  as  Property. 

A  promissory  note  is  '^property"  or  a 
"thing  of  value"  within  a  statute  againat 
false  pretenses. 

[See  note  at  end  of  this  case.] 

Pretense  as  Sole  Indneenaent. 

It  is  not  essential  to  the  offense  of  obtain- 
ing property  by  false  pretenses  that  the  pre- 
tense shall  be  the  sole  inducement  moving 
the  prosecutor  to  part  with  his  property. 

Instmotions    ~   AppUoability    to    Ewl- 
denee. 

An  instruction  is  not  erroneous  because  it 
is  based  on  one  of  the  possible  interpreta- 
tions of  an  ambiguous  document  in  evidence, 
particularly  where  there  is  other  evidence 
which  unequivocally  bears  that  interpreta- 
tion. 

False  Pretenses  —  Instmotions. 

On  the  trial  of  an  indictment  for  obtaining 
property  by  false  pretenses  an  instruction 
which  m  effect  singles  out  one  of  several 
reprcHentations  shown  by  the  evidence  and 
tells  the  jury  to  acquit  if  they  find  it  to  be 
true  is  properly  refused. 

Falsity  of  Beprosontation  —  Ownership 
of  Land. 

A  representation  of  ownership  of  land  is 
not  shown  to  be  true  by  proof  of  the  posses- 
sion of  a  contract  for  the  purchase  thereof. 

Natnre  of  Pretense. 

It  is  not  necessary  that  the  false  pretense 
should  be  direct,  definite  and  positive;  it  is 
sufficient  if  it  is  so  worded  as  reasonably  to 
deceive  a  person  of  ordinary  intelligence. 

[See  25  Am.  St.  Rep.  379.] 

Appeal  from  Supreme  Court  of  District  of 
Columbia 

Criminal  action.  Robert  H.  Partridge  con- 
victed of  procuring  promissory  note  and 
money  by  false  pretenses  and  appeals.  Af- 
firm bd. 

[573]  Robert  H.  Partridge  appeals  from  a 
conviction  and  sentence  to  three  years'  con- 
finement in  the  penitentiary,  under  an  in- 
dictment for  procuring  a  certain  promissory 
note  and  money  by  false  pretenses. 

The  indictment  is  in  two  counts.  The  first 
charges  tliat  he,  [574]  on  August  19,  1905, 
obtained  from  Eugene  Hannan  a  promissory 
note  for  $6,500,  payable  in  sixty  days  to  the 
order  of  said  Partridge  as  trustee.  The  sec- 
ond chargi's  that  on  August  21,  1005,  )ic  pro- 
cured from  said  Hannan,  $9,000  in  money. 

The  false  pretenses  are  charged  in  each 
count  substantially  as  follows:     1.  That  the 
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National  Lumber  Company,  a  corporation, 
owned  a  certain  patented  process  for  recov- 
ering certain  named  products  from  vegetable 
matter.  2.  That  said  company  owned  thou- 
sands of  acres  of  valuable  timber  land  in 
the  states  of  Virginia,  West  Virginia,  and 
Kentucky.  3.  That  said  company  owned 
buildings  and  machinery  for  recovering  said 
vegetable  products,  of  the  value  of  $118,000. 
4.  That  the  stock  of  said  corporation  was 
secured  by  interest-bearing  certificates,  se- 
cured by  first  mortgages  on  city  property  and 
guaranteed  by  the  Granite  Securities  Com- 
pany, a  corporation.  5.  That  said  National 
Lumber  Company  owned  over  a  million  dol- 
lars' worth  of  marketable  timber.  6.  That 
said  company  had  only  $15,000  of  treasury 
stock  for  sale  at  par.  7.  That  the  said  com- 
pany had  acquired  and  owned  large  interests 
in  a  valuable  deposit  of  nickel.  The  truth  of 
each  representation  was  expressly  denied. 
The  representation  as  to  the  nickel  deposit 
was  eliminated  on  the  trial,  the  prosecuting 
witness  admitting  that  he  attached  no  im- 
portance thereto. 

The  United  States  offered  evidence  tending 
to  show  that  on  the  respective  dates  alleged 
in  the  indictment,  the  said  Eugene  Hannan, 
in  payment  for  $16,000  of  the  treasury 
capital  stock  of  the  National  Lumber  Com- 
pany, delivered  the  note  described,  which  was 
iater  paid,  and  the  $9,000  in  money  to  the 
defendant;  and  that  the  said  delivery  and 
payment  were  induced  by  belief  in  the  truth 
of  the  several  representations  alleged  in  the 
indictment,  made  to  himself  by  defendant 
orally  and  through  printed  pamphlets,  save 
and  except  the  seventh  one,  relating  to  the 
nickel  deposit. 

Edward  L.  Giea  for  appellant. 
Clurence  R,  WiUon  and  Charles  H,  Turner 
for  appellee. 

[575]  Shepard,  C.J.  {after  stating  the 
facts). — Numerous  exceptions  were  reserved 
on  the  trial,  and  the  errors  assigned  on  these 
have  been  grouped  by  the  appellant  under 
three  general  heads,  for  discussion.  Group  1 
relates  to  the  evidence  of  representations 
made  to  others.  Group  2  relates  to  evidence 
of  statements,  etc.,  in  connection  with  an 
equity  suit  brought  by  the  prosecuting  wit- 
ness against  defendant.  Group  3  embodies 
exceptions  taken  to  special  instructions  given 
and  refused.  These  will  be  considered  in 
their  order. 

1.  William  R.  Tulloss,  who  lived  at  Hay- 
market,  Virginia,  was  introduced  by  the 
government,  and  testified  that  he  knew  de- 
fendant in  1903  or  1904,  and  sold  him  some 
timber  land  for  stock  in  the  National  Lumber 
Company, — 100  shares  at  $5  per  share.  This 
vas    objected    to    as   irrelevant.     Defendant 


represented  that  the  stock  was.  guaranteed 
and  as  good  as  gold.  The  same  objection  was 
reserved  and  overruled.  Witness  then  pro- 
duced two  letters  of  defendant  to  him,  both 
dated  April  18,  1905.  Witness  had  written 
to  the  Granite  Securities  Company,  of  Los 
Angeles,  California,  and  the  first  letter  by  de- 
fendant followed  the  same.  It  reads  as  fol- 
lows: 

April  18,  1905. 
W.  R.  Tulloss, 

Haymarket,  Va. 
Dear  Sir: — 

Your  letter  to  the  Granite  Securities  Com- 
pany of  March  27th  was  referred  to  me  by 
them.  In  reply,  beg  to  say  our  company 
canceled  the  underwriting  contract  with  the 
Granite  Securities  Company,  it  being  mutual, 
we  finding  a  way  in  which  we  obtained  the 
securities  and  investment  certificates,  saving 
to  our  company  a  brokerage,  and  having  pur- 
chased such  securities,  etc.,  direct,  placing 
them  in  escrow  with  trustees  in  Washington, 
D.  C. — depositing  them  in  the  safety  vaults  of 
the  Washinsfton  Loan  k  Trust  Company,  giv- 
ing us  a  much  securer  business  for  all  inter- 
ested parties. 

[576]  The  Granite  Company  could  not  fur- 
nish, under  the  law,  the  agreement  that  they 
thought  they  could  at  first,  thirty-year  bonds, 
and  we  did  not  want  their  twenty-year  bonds, 
they  being  too  expensive,  so  changed  the 
method  and  practically  did  the  same  work, 
obtaining  the  securities  and  saving  the  com- 
pany 25  per  cent,  or  thereabouts. 

I  am, 
Robert  H.  Partridge, 

Per  Palmer. 

The  second  letter  of  same  date  was  to  the 
effect  that  if  Tulloss  had  written  to  defend- 
ant originally  about  what  he  wished  to  know, 
he  might  have  saved  time.  This  evidence  was 
objected  to  on  the  ground  tliat  it  was  ir- 
relevant, because  too  remote,  and  disconnect- 
ed from  the  issue.  Motion  to  exclude  was 
made  on  the  same  ground. 

The  rule  that  excludes  evidence  not  direct- 
ly comprehended  in  the  issue  has  its  well- 
established  exceptions;  **or  rather  perhaps," 
in  the  language  of  Mr.  Justice  Story,  "it  may 
with  more  certainty  be  said,  the  exception  is 
necessarilv  embodied  in  the  very  substance 
of  the  rule."  Wood  v,  U.  S.  16  Pet.  342-360, 
10  U.  S.   (L.  ed.)  987-994. 

Where  the  question  is  one  of  guilty  knowl- 
edge, or  fraudulent  intent,  as  was  said  in 
the  same  case,  *4t  has  alwavs  been  deemed 
allo^Vablc,  as  well  in  criminal  as  in  civil  cases, 
to  introduce  evidence  of  other  acts  and  doings 
of  the  party,  of  a  kindred  character,  in  order 
to  illustrate  or  establish  his  intent  or  motive 
in  the  particular  act  directly  in  judgment. 
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.  .  .  Cases  of  fraud  present  a  still  more 
stringent  necessity  for  the  application  of  the 
same  principle."  A  case  there  cited  with  ap« 
proval  (Irving  v.  Motley,  7  Bing.  543,  20 
E.  C.  L.  233,  6  M.  &  P.  380,  9  L.  J.  C.  P.  161 ) 
was  an  action  of  trover  to  recover  goods  ob- 
tained through  fraudulent  conduct,  and  it 
was  held  permissible  to  prove  other  instances 
in  which  the  same  party  procured  goods 
under  similar  circumstances.  The  question 
has  been  discussed  by  this  court  in  several 
cases  in  attempting  to  point  out  the  applica- 
bility or  inapplicability  of  the  exception  to 
the  particular  issue  involved.  [577]  See  Fear- 
son  V.  U,  S.  10  App.  Cas.  (D.  C.)  636-538; 
Funk  V.  United  States,  16  App.  Cas.  (D.  C.) 
478-493;  Ryan  v.  U.  S.  26  App.  Cas.  (D.  C.) 
74-83,  6  Ann.  Cas.  633;  Gassenheimer  v.  U. 
S.  26  App.  Cas.  (D.  C.)  433-443;  Burge 
V.  U.  S.  26  App.  Cas.  (D.  C)  524-534. 
We  shall  not  review  the  many  authorities 
cited  in  the  briefs  of  the  parties  which 
present  applications  of  the  rule  and  its  ex- 
ceptions to  particular  circumstances,  for  the 
reason  that  no  one  involves  facts  and  circum- 
.stances  so  nearly  like  those  in  the  present 
case  as  to  furnish  a  certain  guide  to  its 
proper  determination.  The  difficulty  is 
neither  in  the  rule  of  evidence  nor  in  its  ex- 
ceptions, but  in  applying  them  to  the  facts 
and  circumstances  of  the  particular  case. 

The  undue  zeal  of  the  prosecutor  often 
leads  him  to  attempt  the  introduction  of  evi- 
dence of  a  distinct  crime  under  the  con- 
tention that  it  is  relevant  as  tending  to 
prove  identity,  motive,  or  intent.  In  such 
cases  it  is  the  function  of  the  trial  court  to 
enforce  the  just  rule  of  law  for  the  protection 
of  the  accused.  In  determining  the  often 
difficult  boundary  line  of  the  exception  to 
the  rule,  the  trial  court,  who  hears  all  of  the 
witnesses,  and  who  is  familiar  with  all  the 
oircumstances  of  the  case,  is  necessarily 
vested  with  unless  it  manifestly  appears  that 
the  testimony  has  no  legitimate  bearing  upon 
the  question  at  issue,  and  is  calculated  to 
prejudice  the  accused  in  the  minds  of  the 
jurors.  Moore  v.  U.  S.  150  U.  S.  57-60,  37 
U.  S.  (L.  ed.)  996,  997,  14  S.  Ct.  26,  37  U.  S. 
(L.  ed.)  996 

We  are  not  prepared  to  say  that  the  court 
exceeded  its  discretion  in  this  case.  The 
mere  fact  that  the  defendant  may  have  made 
a  similar  misrepresentation  of  the  stock 
guaranty  to  another,  if  it  stood  alone,  may 
have  been  so  separate  and  independent  as  not 
to  be  relevant  to  the  direct  issue  involved. 
But  it  does  not  stand  alone;  it  was  an  ap- 
propriate introduction  to  the  letter  of  de- 
fendant, which  was  an  admission  that  his 
representation  to  Hannan,  some  months  later, 
of  the  guaranty  of  the  stock  of  the  National 
Lumber  Company,  was  untrue.  This  admis- 
sion of  the  fact,  though  made  to  another  pur- 


chaser of  the  stock,  and  before  the  sale  to- 
Hannan,  was  pertinent  evidence  [578]  to> 
show  his  knowledge  and  intent  at  the  time 
he  made  his  representations  to  the  latter  a» 
one  of  the  inducements  to  his  purchase. 

2.  Several  exceptions  were  taken  to  the 
evidence  of  J.  S.  Easby-Smith  and  others,  who 
were  introduced  on  behalf  of  the  prosecation. 
(1)  The  first  witness,  who  is  a  member  of 
the  bar,  testified  substantially  that  he  had 
been  retained  by  Eugene  Hannan  to  investi- 
gate the  affairs  of  the  National  Lumber  Com 
pany,  and  called  upon  defendant,  who  re- 
fused to  give  him  any  information.  That  de- 
fendant said:  "He  (Hannan)  will  not  dare 
to  do  anything  public  in  this  matter.  He 
took  the  money  from  his  church  to  invest  in 
this  affair,  and  he  don't  dare  let  anything  be- 
come public.  I  am  not  afraid  of  you.  I  will 
not  give  you  any  information  now;  that  is 
the  end  of  it."  That  in  May,  1908,  Hannan 
filed  a  bill  to  have  a  receiver  appointed  for 
the  National  Lumber  Company,  and  obtained 
a  rule  to  show  cause,  to  which  there  was  no 
response. 

Defendant,  who  had  not  objected  to  this 
evidence  when  introduced,  then  moved  to  ex- 
clude it  as  incompetent  and  irrelevant.  This 
was  overruled  with  exception  reserved. 

Witness  further  testified  that  he  visited  de- 
fendant in  company  with  the  receiver  Quinn 
when  a  rule  had  been  served  on  defendant  to 
produce  the  records  of  said  corporation,  which 
he  denied  having.  That,  on  being  brought  be- 
fore the  equity  court  and  informed  that  he 
would  be  held  in  contempt  if  he  did  not  pro- 
duce the  records  within  ten  days,  he  produced 
the  same  within  the  time,  saying  that  he  had 
obtained  them  from  one  Kinchelow,  in  Vir- 
ginia. Certain  questions  that  had  been  pro- 
pounded to  defendant  in  the  equity  court 
were  then  offered,  and  it  appears  from  the 
bill  of  exceptions  that  the  answers  to  two  of 
them  were  admitted ;  but  the  answers  are  not 
recited.  Exceptions  on  the  same  ground  were 
noted. 

(2)  The  receiver  Quinn  was  then  intro- 
duced and  testified  to  his  failure  to  get  the 
records  for  defendant.  That  later  he* visited 
Broad  Run  to  look  at  the  property  of  the 
corporation  there.  Defendant  was  there,  and 
refused  him  admission  to  the  premises,  and 
•  threatened  violence.  All  that  he  saw  was 
some  old  [679]  "junk  stuff"  worth  in  Wash- 
ington about  35  cents  per  hundred.  This  was 
excepted  to  as  immaterial. 

In  considering  the  relevancy  of  this  evi- 
dence it  is  to  be  remembered  that  one  of  the 
false  representations  charged  was  that  the 
Xational  Lumber  Company  owned  buildings 
and  machinery,  for  recovering  the  products, 
such  as  tar,  turpentine,  alcohol,  creosote, 
and  other  articles  from  vegetable  matter,  of 
the  value  of  $118,000;  and  another,  that  said 


^A$: 


TRID6B  ▼.  UNITBD  STATES. 

S9  App.  Cos.   (D.  C.)   $71. 


626 


company  had  a  patent  for  the  process  of  re- 
oovery.  This  patent,  the  nonexistence  of 
which  was  then  unknown  to  the  witnesses, 
and,  if  existent,  should  properly  have  been 
among  the  records  and  papers  of  the  company 
which  defendant  was  asked  to  produce.  The 
value  of  the  building  and  machinery  was  one 
of  the  facts  in  issue.  The  conduct  of  the 
defendant,  in  secreting  the  records  and  pre- 
venting the  examination  of  the  value  of  the 
property,  was  an  attempt  to  prevent  the  ob- 
taining of  knowledge  pertinent  to  the  charges 
against  him,  and  shows  circumstances  proper 
for  the  consideration  of  the  jury  in  accord 
with  established  principles.  See  Funk  v.  U. 
S.  16  App.  Cas.  (D.  G.)  478-493,  and  cases 
there  cited. 

(3)  Two  other  witnesses  were  introduced, 
who  testified  that  they  were  notified  by  de- 
fendant in  1907  tliat  they  had  been  chosen 
as  president  and  secretary,  respectively,  of 
the  National  Lumber  Company;  that  they 
executed  a  mortgage  at  defendant's  request, 
and  then  at  his  request  resigned.  This  evi- 
dence was  objected  to,  but  the  ground  of  the 
objection  was  not  stated.  It  had  some  tend- 
encv  to  show  that  defendant  was  the  con- 
troller  and  manager  of  the  corporation,  and 
as  such  familiar  with  its  properties  and 
claims;  and  with  its  records  and  papers.  We 
need  not  discuss  it  further;  for  if  of  little  or 
no  weight  in  the  bearing  suggested,  we  can- 
not perceive  how  any  harm  could  result  to  de- 
fendant. 

(4)  The  defendant  offered  to  introduce  the 
bill  of  Eugene  Hannan  in  the  equity  case  in 
order  to  show  that  the  complaints  of  said 
Hannan  therein  were  in  conflict  with  his 
statements  as  a  witness.  The  bill  is  not  in- 
corporated in  the  record,  so  that  we  have  no 
knowledge  what  the  nature  of  its  allegations 
are,  and  [580]  cannot  pass  upon  their  rele- 
vancy. If  the  bill  did  contain  allegations  of 
fact  different  from  facts  testified  to  by  the 
witness,  the  proper  practice  would  be  to  call 
the  attention  of  the  witness  to  them  and  thus 
lay  a  foundation  for  his  contradiction. 

3.  The  first  special  instruction  of  defendant 
refused  is  that  the  jury  should  return  a 
verdict  of  not  guilty,  because  the  first  count 
of  the  indictment  does  not  charge  an  offense. 
The  contention  is  that  a  promissory  note  is 
not  a  thing  of  value  within  the  meaning  of 
the  Code,  Sec.  842  [31  Stat,  at  L.  1326,  chap. 
854],  defining  ''false  pretenses."  We  perceive 
no  foundation  for  the  construction  o  fthe 
section  as  contended  for.  Defendant  was  not 
charged  with  obtaining  the  signature  of  a 
maker,  indorser,  or  guarantor  of  a  note  for 
a  purpose  by  false  pretenses,  but  with  pro- 
curing the  delivery  of  the  note  itself  to  him 
as  a  representative  of  value.  It  was  a  thing 
of  value  within  the  meaning  of  the  first  clause 
of  the  section,  and  was  paid  at  maturity, 
▲nn.  Cas.  1917D — 40. 


But  if  the  first  count  was  defective,  no  error 
was  committed  for  which  the  judgment  could 
be  reversed;  for  the  remaining  count  was  un- 
questionably good.  Claassen  v.  U.  S.  142  U. 
S.  140,  35  U.  S.  (L.  ed.)  966,  12  S.  Ct.  169; 
Posey  V.  U.  S.  26  App.  Cas.  (D.  C.)  302-305. 
The  verdict  and  judgment  were  general,  and 
the  penalty  was  no  greater  than  could  be 
imposed  under  one  court. 

4.  The  defendant  prayed  a  lengthy  instruc- 
tion to  the  effect  that  the  specific  charges  of 
the  indictment  were  to  be  observed,  and  a 
verdict  of  guilty  could  not  be  found  unless 
the  jury  were  satisfied  beyond  a  reasonable 
doubt  on  the  following  points:  1.  That  the 
defendant  induced  Eugene  Hannan  to  part 
with  the  money  and  note  described  by  means 
of  one  or  more  of  the  specific  representations 
set  out  in  th«  indictment.  The  three  other 
points  need  not  be  stated,  because  they  were 
all  given,  after  the  court  had  amended  the 
paragraph  above  recited  inserting  the  words, 
"in  whole  or  in  part,'*  between  the  words 
"described,"  and  "by  means."  To  this  amend- 
ment the  exception  is  directed.  In  the  gen- 
eral charge  the  court  supplemented  the 
amended  instruction,  after  charging  that  the 
false  pretenses  must  be  proved  beyond  a 
reasonable  doubt,  etc.,  with  these  [581] 
words :  "It  is  not  meant  by  this  that  the  al- 
leged false  pretense  or  pretenses  should  have 
been  the  sole  inducement  which  moved  him 
to  part  with  his  promissory  note  and  money. 
It  is  enough  if,  in  co-operation  with  other 
inducements  and  representations  if  any,  dis- 
closed by  the  evidence,  the  alleged  fraud 
would  not  have  been  accomplished,  if  you  be- 
lieve it  was  accomplished,  but  for  one  or  more 
of  the  alleged  false  pretenses  set  out  in  the 
indictment." 

There  was  no  error  in  the  amendment  of 
defendant's  instruction,  and  with  the  addi- 
tion above  quoted,  its  meaning  could  not 
possibly  have  been  misunderstood  by  the  jury. 
Wharton  (Crim.  Law,  sec.  1176)  states  the 
rule  of  law  as  follows:  "But  it  is  not  neces- 
sary to  a  conviction  that  the  false  pretenses 
alleged  should  have  been  the  sole  induce- 
ment by  which  the  property  in  question  is 
parted  with,  if  it  had  a  preponderating  in- 
fluence sufficient  to  turn  the  scale,  although 
other  considerations  operated  upon  the  mind 
of  the  party.  And  this  is  true  even  though 
the  prosecutor  would  not  have  surrendered 
the  goods  solely  on  the  pretense  alleged.  To 
require  that  the  belief  should  be  the  exclu- 
sive motive  would  exclude  conviction  in  any 
case;  for  in  no  case  is  any  motive  exclusive." 

This  proposition  is  maintained  by  the  over- 
whelming weight  of  decided  cases,  some  of 
which  are  here  cited.  Com.  v.  Coe,  115  Mass. 
481-494;  Morgan  v.  Skiddy,  62  N.  Y.  319- 
328,  7  Mor.  Min.  Rep.  74;  Therasson  v.  Peo- 
ple, 82  N.  Y.  238,  239;  Donohoe  v.  State,  59 
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Ark.  375,  27  S.  W.  226;  Morris  v.  State,  64 
Fla.  80-85,  45  So.- 456,  14  Ann.  Caa.  286. 

The  fourth  special  instruction,  to  the  re- 
fusal of  which  exception  was  taken,  is  to  the 
effect  that  if  the  representations  made  to 
Eugene  Hannan  in  the  printed  pamphlet  or 
folder  were  that  the  Lumber  Company  owned 
thousands  of  acres  of  timber,  this  would  not 
sustain  the  charge  that  defendant  represented 
the  ownership  of  "timber  land."  Without 
pausing  to  analyze  the  artful  statements  of 
the  pamphlet,  and  determine  whether  they 
were  not  calculated  to  be  understood  as  re- 
ferring to  the  ownership  of  the  timber  land, 
and  not  uncut  timber  merely,  •  it  is  sufficient 
to  say  that  if  the  statements  in  the  pairphlet 
were  [582]  unambiguous  it  was  not  error  to 
refuse  the  charge.  The  representations  of  the 
pamphlet  were  not  the  sole  reliance  of  the 
prosecution.  The  indictment  charged  the 
representation  of  the  ownership  of  timber 
land,  and  the  witness  Hannan  testified  that 
this  was  the  representation  made  by  defend- 
ant to  him  orally. 

6.  The  seventh  special  instruction  asked  by 
the  defendant  and  refused  by  the  court  reads 
as  follows:  "Before  the  defendant  can  be 
convicted  you  must  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  repre- 
sentations made  to  the  said  Eugene  Hannan 
by  the  defendant  were  the  inducing  cause  of 
his  parting  with  his  money  and  with  the  note 
in  question,  and  if  you  shall  find  that  the  said 
Eugene  Hannan  did  not  rely  upon  the  repre- 
sentations so  made  to  him,  but  that  before 
paying  the  money  and  delivering  the  note  he 
visited  the  premises  at  Broad  Run,  Virginia, 
and  there  inspected  the  property  of  the  com- 
pany, both  real  and  personal,  and  was  in- 
formed by  the  defendant  that  he  should  satis- 
fy himself  by  observation  and  by  inquiry,  and 
not  rely  upon  the  printed  folders  or  the  repre- 
sentations heretofore  made;  and  further  find 
from  the  evidence  that  the  said  Eugene 
Hannan,  upon  such  occasion,  was  provided 
with  the  minute  book  of  the  National  Lumber 
Company,  and  requested  to  read  the  same  so 
that  he  might  inform  himself  fully  in  the 
premises,  and  that  he  then  and  there  read, 
or  was  given  by  the  defendant  full  oppor- 
tunity to  read,  the  minute  entry  of  October 
11,  1904,  which  has  been  read  in  evidence, 
then  you  are  instructed  that  your  verdict 
should  be  for  the  defendant." 

The  foregoing  instruction  was  based  upon 
evidence  offered  by  the  defendant,  tending  to 
show,  in  contradiction  of  Hannan,  that  the 
latter  had  visited  Broad  Run,  Virginia,  prior 
to  paying  over  his  money  and  note,  and  had 
been  given  an  opportunity  to  inspect  the 
property  there  and  the  minute  book  of  the 
corporation,  which  would  show  that  the 
guaranty  of  the  bonds  had  been  changed  from 
the  Granite  Securities  Company,  a  corpora- 
tion, to  the  Realty  Syndicate  of  San  Fran- 


cisco; and  that  he  had  been  told  by  defend- 
ant not  to  rely  upon  the  printed  folders  or 
the  representations  made  to  him,  but  to  satis- 
fy himself  by  [583]  observation  and  inquiry. 
The  refusal  of  the  instruction  was  not  error. 
It  falls  short,  it  will  be  observed,  in  present- 
ing the  issue  whether  Hannan  actually  ac- 
cepted the  withdrawal  of  the  representations 
by  defendant  upon  which  their  previous  nego- 
tiations had  been  conducted,  and  assumed  to 
act  entirely  upon  his  own  judgment.  The 
mere  statement  of  defendant  that  he  should 
do  so,  and  the  opportunity  to  make  examina- 
tion to  the  extent  afforded,  would  not  au- 
thorize a  verdict  of  not  guilty,  without  the 
ascertainment  of  the  further  fact.  Moreover, 
the  evidence  pointed  out  but  two  grounds  of 
misrepresentation  into  which  opportunity  for 
inquiry  and  examination  were  offered;  name- 
ly, the  mill  machinery  and  buildings  at  Broad 
Run,  and  the  recital  of  the  minute  book  re- 
lating to  the  Granite  Securities  Company  and 
the  Realty  Syndicate.  As  conceded  by  the 
defendant  in  one  of  the  instructions  asked 
and  given,  a  conviction  could  be  had  if  one 
only  of  the  misrepresentations  had  been 
proved,  provided  Hannan  was  induced  by  it 
to  part  with  his  money.  It  is  not  pretended 
that  an  opportunity  was  given  Hannan  to 
examine  or  inspect  the  thousands  of  acres  of 
timber  or  timber  lands  of  Virginia,  West  Vir- 
ginia, and  Kentucky,  represented  as  owned  by 
the  corporations  whose  stock  he  was  induced 
to  purchase ;  or  that  he  was  shown  any  titles, 
or  sources  of  titles  thereto.  Moreover,  no 
reference  whatever  was  made  to  the  patent 
which  it  was  represented  the  company  had 
for  reducing  vegetable  matter  and  extracting 
the  valuable  products  thereof,  and  upon 
which  reliance  was  had  for  the  great  future 
profits  of  the  concern.  This  patent,  aa  the 
evidence  conclusively  shows,  had  never  been 
issued,  and  could  not,  therefore,  have  been 
exhibited.  The  court  was  not  bound  to 
segregate  the  two  independent  features  of 
misrepresentation  from  the  others,  and  per- 
mit the  jury,  upon  their  failure,  to  find  a 
verdict  of  not  guilty  as  to  all.  The  instruc- 
tion should  have  been  limited,  at  least,  to 
the  two  grounds  of  misrepresentation;  and 
the  court  was  not  bound  to  reduce  it  to  proper 
form,  and  then  give  it  to  the  jury. 

7.  It  was  not  error  to  refuse  the  eighth  in- 
struction asked  by  the  defendant.  The  al- 
leged false  representation  charged  and 
[584]  proved  was  that  the  Lumber  Company 
owned  thousands  of  acres  of  timber  lands  in 
Virginia,  West  Virginia,  and  Kentucky. 
There  was  evidence  tending  to  show  that  the 
company  in  fact  owned  5  acres  of  land  at 
Broad  Run,  Virginia.  The  effect  of  the  in- 
struction was  that  if  the  company  owned  5 
acres  of  land  in  Virginia,  defendant  should  be 
acquitted  of  the  falsity  of  that  representation. 
The  allegation  of  the  indictment  denying  the 
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truth  of  the  representation  applied  properly 
to  the  same  as  charged.  What  has  been  said 
here  applies  also  to  instruction  No.  9  and 
to  Xo.  10,  which  were  refused. 

8.  Tlie  fourteenth  special  instruction  was 
rightly  refused.  It  is  subject  to  the  same 
objection  that  has  been  pointed  out  in  the  dis- 
cussion of  special  instruction  No.  7,  herein- 
above. It  singles  out  one  of  the  misrepre- 
sentations of  fact,  and  instructs  the  jury,  in 
the  event  of  finding  that  to  be  true,  to  re- 
turn a  verdict  of  not  guilty  in  general. 

While  correct,  too,  in  the  statement  that 
lands  held  by  defendant  under  deeds  as  trus- 
tee for  the  Lumber  Company,  would  consti- 
tute it  the  owner  of  the  same,  it  went  too  far 
in  saying  that  contracts  or  agreements  for 
title  not  yet  perfected  would,  without  some- 
thing more,  answer  a  representation  of  owner- 
ship. 

9.  The  last  assignment  of  error  is  on  an 
exception  taken  to  the  granting  of  the  follow- 
ing instruction  requested  on  behalf  of  the 
prosecution:  "The  jury' are  instructed  that 
it  is  not  necessary,  to  constitute  the  crime 
of  obtaining  money  by  false  pretenses,  that 
the  false  representations,  wilfully  made  by 
the  defendant,  and  in  fact  relied  upon  by  his 
victim,  should  be  direct,  definite,  and  positive 
statements  of  fact;  it  is  enough  if  the  said 
false  statements  and  representations  are  art- 
fully and  indirectly  drawn,  so  that  they  are 
sufficient  to  deceive  a  person  of  ordinary 
intelligence,  and  in  fact  did  deceive  in  the 
case  at  bar." 

The  representations  charged  in  the  indict- 
ment as  falsely  made  were  supported  by  the 
recitals  of  printed  pamphlets  and  folders, 
and  by  evidence  that  they  were  orally  made. 
The  foregoing  instruction  was  directed  to  the 
printed  matter,  which  inspection  shows  to 
have  been  ambiguously,  and  apparently, 
[585]  artfully  worded.  All  that  is  requisite 
is  that  the  representations  shall  have  been  so 
worded  as  reasonably  to  deceive  a  person  of 
ordinary  intelligence;  and  that  they  did  in 
fact  deceive  the  party  to  whom  they  were  ad- 
dressed, and  exercised  a  preponderating  in- 
fluence, inducing  him  to  deliver  his  money. 
People  V.  Haynes,  11  Wend.  (N.  Y.)  567,  658; 
Colbert  v.  State,  1  Tex.  App.  314-320;  Bucka- 
lew  V.  State,  11  Tex.  App.  352-354. 

We  have  discovered  no  reversible  error  in 
the  record,  and  the  judgment  is  ailSrmed. 

Affirmed. 


HOTB. 

BUI  or  Hote  aa  "Property,"  eto.,  wttb- 
la  Statvte  against  Falao  Pretenses. 

General  Rule, 

The  recent  cases  are  in    accord    with    the 
holding  in  Clawson  v.  State,  129  Wis.  650,  9 


Ann.  Cas.  650,  that  a  promissory  note  is  with- 
in the  meaning  of  a  statute  making  it  a  crime 
to  obtain  any  property  or  thing  of  value  by 
false  pretenses.  Bonner  ▼.  State,  8  Ala.  App. 
236,  62  So.  337 ;  People  v.  Bowman,  24  Cal. 
App.  781,  142  Pac.  496;  People  v.  Cassou,  27 
Cal.  App.  23,  148  Pac.  810;  People  v.  Rippe 
(Cal.)  163  Pac.  506;  State  v.  Donaldson,  243 
Mo.  460,  148  S.  W.  79;  State  v.  Gibson,  169 
N.  C.  318,  86  S.  E.  7;  State  v.  Switzer,  63 
Vt.  604,  22  Atl.  724,  26  Am.  St.  Rep.  789. 
And  see  the  reported  case.  See  also  Com  v. 
Lacey,  168  Ky.  684,  165  S.  W.  971;  Coblentz 
V.  State,  84  Ohio  St.  236,  96  N.  E.  768 ;  Abeles 
▼.  Rex,  24  Can.  Crim.  Cas.  308,  24  Quebec  E. 
B.  260. 

In  People  v.  Bowman,  supra,  the  court 
said:  "In  the  information  it  appears  that 
by  false  representations  the  defendant  in- 
duced said  Giacomini  to  perform  two  separate 
acts,  namely,  to  execute  or  sign  the  note  and 
to  deliver  it  to  said  Bowman.  It  is  manifest 
that  if  either  one  of  these  was  superinduced 
by  said  fraudulent  pretenses  and  thus  appel- 
lant was  enabled  to  obtain  possession  of  said 
note  to  the  prejudice  of  Giacomini  the  of- 
fense would  be  complete.  It  might  be  true 
that  the  signature  was  obtained  without 
fraud  but  if  the  delivery  was  caused  by  false 
representations  a  verdict  of  guilty  might  fol- 
low. ...  If  defendant  made  the  said 
false  representations  knowingly  and  with  the 
intention  of  obtaining  said  note  and  he  did 
thereby  obtain  the  note  to  the  prejudice  of 
Giacomini  he  committed  the  crime  whatever 
might  have  been  his  intentions  as  to  his  re- 
payment of  the  money.  The  fraudulent  in- 
tent contemplated  by  section  532  of  the  Penal 
Code  is  the  intent,  by  means  of  the  false 
representations,  to  secure  the  property  which 
is  sought  by  the  party  charged." 

In  People  v.  Rippe  (Cal.)  163  Pac  506,  the 
court  referring  to  an  amendment  whereby  the 
delivery  of  the  note  was  averred,  said: 
*' While  the  information  as  originally  filed  did 
not  state  facts  sufficient  to  constitute  an  of- 
fense known  to  the  law  (People  ▼.  Cassou,  27 
Cal.  App.  23,  148  Pac.  810),  nevertheless  it 
did  attempt  to  charge  the  crime  of  'obtaining 
property  by  false  pretenses/  and  the  amend- 
ed information  did  no  more  than  show  by  a 
proper  allegation  that  the  note  which  was 
the  subject-matter  of  the  false  pretenses  had 
become  'property'  within  the  meaning  of  sec- 
tion 532  of  the  Penal  Code,  which  defines  the 
offense  of  obtaining  property  by  false  pre- 
tenses." 

In  State  v.  Donaldson,  243  Mo.  460,  148  S. 
W.  79,  the  court  said:  "There  was  testimony 
tending  to  prove  that  the  defendant,  under 
the  false  pretenses  charged,  obtained  from 
Downs  the  note  described,  also  the  value  of 
the  note  and  its  payment  by  Downs.  That 
was  all  that  was  necessary  for  the  state  to 
prove  to  show  that  Downs  was  defrauded." 
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It  has  been  held  also  that  where  one  ob- 
tains a  check  or  a  draft  by  false  pretenses  he 
is  guilty  of  a  crime  under  a  statute  against 
false  pretenses.  People  v.  Bertsche,  265  111. 
272,  Ann.  Cas.  1916A  729,  106  N.  E.  823; 
People  V.  Miller  (la.)  116  N.  E.  131;  State  v. 
Holmes,  98  Kan.  174,  167  Pac.  412,  L.R.A. 
1916 A  1104;  People  v.  Perry  (Mich.)  163 
N.  W.  478.  See  also  Stoltz  v.  People,  59 
Colo.  342,  148  Pac.  865;  State  v.  Gerhardt, 
248  Mo.  535,  154  S.  W.  722;  State  v.  Talley, 
77  S.  C.  99,  57  S.  E.  618,  122  Am.  St.  Rep. 
559,  11  L.R.A.(N.S.)  938;  State  v.  Jackson, 
87  S.  C.  407,  69  S.  E.  883. 

In  People  v.  Bertsche,  supra,  it  appeared 
that  the  defendants,  by  a  pretense  of  fortune 
telling,  defrauded  the  prosecuting  witness  of 
a  number  of  drafts.  It  was  held  that  the 
drafts  were  property.  The  court  said:  "It 
is  urged  that  no  crime  was  proved  because  the 
drafts  were  not  property.  It  would  make  no 
difference  if  that  were  so,  for  the  reason  that 
the  defendants  obtained  $100  in  cash.  The 
drafts,  however,  were  property.  They  were 
domestic  bills  of  exchange  drawn  by  one  bank 
upon  another  and  were  in  the  hands  of  the 
payee.  A  check  in  the  hands  of  the  maker  is 
not  property,  because  delivery  is  an  essential 
part  of  the  complete  execution  of  the  instru- 
ment (Lory  v.  People,  229  111.  268,  82  N.  E. 
261 ;  People  v.  Warfield,  261  111.  293,  103  N. 
E.  979;  3  Ruling  Case  Law  859) ;  but  a  de- 
livered check  or  draft  is  property." 

In  People  v.  Miller  (la.)  116  N.  £.  131,  the 
court  said:  "The  word  'property,*  as  com- 
monly used  and  understood  in  the  commercial 
world,  and  as  defined  by  lexicographers,  in- 
cludes checks  and  drafts  and  all  commercial 
paper.  That  word,  as  interpreted  under  our 
attachment  and  revenue  acts,  has  been  held 
to  include  checks  or  drafts.  There  is  noth- 
ing in  the  confidence  game  statute  that  in  any 
way  indicates  that  the  word  'property'  is 
used  in  the  restricted  sense  contended  for  by 
plaintiffs  in  error's  counsel.  We  are  not  in- 
clined to  hold  that  the  common-law  definition 
of  property,  as  defined  in  connection  with 
common-law  larceny,  should  be  applied  to 
this  statute,  in  the  absence  of  an  intent  in  the 
legislature  to  so  restrict  it.  We  consider  that 
this  question  was  practically  settled  in  the 
case  of  People  ▼.  Talmage,  233  111.  560,  84  N. 
£.  655,  where  this  court  held  an  indictment 
good,  on  motion  to  quash,  in  which  the  only 
charge  was  the  obtaining  of  a  certain  draft, 
an  instrument  in  writing,  of  the  value  of  five 
hundred  dollars,  etc." 

In  State  v.  Holmes,  98  Kan.  174,  157  Pac. 
412,  L.R.A.1916E  1104,  it  was  said:  "In  the 
present  case  it  was  alleged  and  proven  that  a 
check  was  fraudulently  obtained.  There  was 
money  on  deposit  in  the  bank  on  which  it  was 
drawn  sufficient  to  have  paid  it.  It  was 
property,  a  thing  of  value,  and  was  taken  as 


the  equivalent  of  money.  When  it  was  ob- 
tained the  injury  was  inflicted,  the  fraud  ac- 
complished and  the  offense  was  complete.'* 

In  Lewis  v.  Com.  (Va.)  91  S.  K  174,  the 
court  said:  "We  are  of  opinion  that,  upon 
the  facts  in  the  case  at  bar,  the  ultimate  of- 
fense of  obtaining  money  by  false  pretenses 
is  supported  by  the  evidence  that  such  money 
was  fraudulently  obtained  by  means  of  a 
check  fraudulently  acquired.  In  every  real 
sense  money  was  paid  to  the  accused,  and 
theiefore  the  charge  in  the  indictment  was 
substantially  proved.  The  check  was  but  an 
incident  of  the  transaction  by  which  the  fraud 
was  perpetrated,  and  but  one  of  the  steps 
leading  to  the  ultimate  crime  of  obtaining 
money  under  false  pretenses."  And  in  the 
same  case  the  court  said  further,  after  re- 
viewing the  authorities:  "We  recognize  the 
rule  that  certainty  to  a  reasonable  extent  is 
an  essential  requirement  of  criminal  plead- 
ing. One  of  its  objects  is  to  give  notice  to 
the  party  of  the  nature  of  the  charge.  We 
are  unable,  however,  to  see  how  there  can  be 
any  danger  of  surprise  in  the  present  case, 
where  the  prisoner  is  charged  with  stealing 
$174  from  the  Home  Beneficial  Association. 
The  substance  of  such  a  charge  is  that  the 
accused  has  fraudulently  converted  that  sum 
of  money  to  his  own  use,  and  whether  it  was 
done  by  means  of  a  larceny  at  common  law  or- 
by  obtaining,  by  false  pretenses,  a  check 
representing  the  money,  which  he  has  cashed, 
can  make  no  difference  in  regard  to  taking 
the  accused  by  surprise." 

IdmitatUm  of  Rule, 

Merely  to  induce  a  person,  by  false  pre- 
tennes,  to  indorse  a  bill  or  note  or  to  bocome 
a  comaker  with  the  defendant  on  his  note, 
and  to  deliver  the  same  to  the  defendant,  does 
not  constitute  obtaining  property  within  the 
meaning  of  a  criminal  statute.  People  v. 
Cassou,  27  Cal.  App.  23,  148  Pac.  810;  John- 
son V.  State,  57  Tex.  Crim.  347,  123  S.  W. 
143;  Hubbert  v.  State  (Tex.)  147  S.  W.  267. 
Compare  People  v.  Pindar,  159  App.  T>\v.  12, 
144  N.  Y.  S.  242. 

In  Hubbert  v.  State,  supra,  the  court  said: 
"However,  the  indictment  in  this  case  sets 
out  the  note,  with  the  signatures  thereto,  and 
then  follows  a  statement  of  the  alleged  facts, 
and  alleges  that  by  appellant  presenting  the 
note,  already  signed  by  himself  and  Johnson, 
to  Moss  for  Moss'  signature,  and  by  Moss 
signing  it,  it  (the  note)  became  the  property 
of  Moss,  and  Uiat  appellant  obtained  the  note 
from  Moss,  which  is  alleged  to  be  the  prop- 
erty of  Moss ;  and  the  charge  of  swindling  in 
the  indictment  is  based  on  the  allegations 
that,  by  signing  the  note  as  surety.  Moss  be- 
came the  owner  of  the  note,  and  appellant 
obtained   such  property   from  Moss  by  the 
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false  representations.  Moss,  by  signing  the 
note  as  surety,  did  not  become  the  owner  of 
the  note,  and  the  indictment  is  contradictory 
in  its  allegations.  The  supreme  court  has 
established  the  rule  of  law  in  this  state  to  be 
that  one  who  signs  a  note  as  surety  never  be- 
comes the  owner  of  the  note,  even  though  he 
is  compelled  to  pay  it.  If  he  pays  the  note, 
he  is  not  such  an  owner  even  as  can  bring 
suit  thereon  against  his  principal  and  co- 
sureties on  the  note,  but  must  bring  his  suit 
on  an  implied  promise  to  reimburse  for  the 
amount  paid." 

In  People  v.  Cassou,  27  Cal.  App.  23,  148 
Pac.  810,  it  appeared  that  the  defendant,  by 
false  representations,  induced  another  person 
to  indorse  a  note  signed  by  the  defendant. 
The  court  held  that  the  defendant  was  not 
guilty  of  obtaining  property  within  the  mean- 
ing  of  a  statute  against  false  pretenses. 

In  Johnson  v.  State,  57  Tex.  Crim.  347,  123 
8.  W.  143,  it  appeared  that  the  defendant, 
by  false  statements,  induced  one  F  to  sign  a 
note  as  comaker  with  the  defendant  and  then 
to  deliver  the  same  to  the  latter.  It  was  held 
that  F  was  not  the  owner  of  the  note  and, 
therefore,  that  the  defendant  could  not  be 
guilty  of  obtaining  property  within  the  mean- 
ing of  a  statute  against  false  pretenses. 

In  People  v.  Pindar,  159  App.  Div.  12,  144 
N.  Y.  S.  242,  it  appeared  that  the  defend- 
ant, by  false  statements,  induced  the  prose- 
cuting witness  to  indorse  a  worthless  check. 
A  bank  cashed  the  check  on  the  strength  of 
the  indorsement.  It  was  held  that  the  de- 
fendant obtained  property  within  the  mean- 
ing of  a  statute  against  false  pretenses. 
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Master  and  Servant  —  Federal  Em- 
ployers' Iilability  Act  —  Employees 
wltliin  Aot. 

A  night  watchman  in  the  employ  of  a  rail- 
way company,  injured  while  in  the  perform- 
ance of  his  duty  to  guard  tools  and  materials 
intended  to  be  used  in  the  construction  of  a 
new  railway  station  and  new  tracks,  is  not 
then  engaged  in  interstate  commerce  within 
the  meaning  of  the  Federal  Employers'  Lia- 
bility Act  of  April  22,  1908  (Fed.  St.  Ann. 
1909*^  Supp.  p.  o84),  §  8657,  although  such 


station    and   tracks   were   designed   for   use, 
when  finished,  in  interstate  commerce. 

[See  Ann.  Cas.  1914C  164;  Ann.  Cas. 
1916E  472.] 

Workmen's  Compensation  Acta  —  Va* 
Udity. 

The  compulsory  compensation  scheme  of 
the  New  York  Workmen's  Compensation  Act 
(N.  Y.  Laws  1913,  chap.  816;  Laws  1914, 
chaps.  41  and  316),  which,  in  lieu  of  the 
common-law  liability  confined  to  cases  of  neg- 
ligence, imposes  a  liability  upon  employers 
to  make  compensation  for  disabling,  or  fatal 
accidental  personal  injuries  received  by,  em- 
ployees in  the  course  of  their  employment 
in  certain  gainful .  occupations  denominated 
"hazardous  employments,''  without  regard  to 
fault  as  a  cause,  except  where  the  injury  or 
death  is  occasioned  by  the  employee's  wilful 
intention  to  produce  it,  or  where  the  injury 
results  solely  from  his  intoxication  while  on 
<iuty,  graduating  the  compensation  for  dis- 
ability according  to  a  prescribed  scale  based 
upon  loss  of  earning  power,  having  regard  to 
the  previous  wage  and  the  character  and 
duration  of  the  disability,  and  measuring  the 
death  benefits  according  to  the  dependency 
of  the  surviving  wife,  husband,  or  infant  chil- 
dren,—nioes  not  contravene  U.  S.  Const.  14th 
Amend,  as  taking  property  without  due  proc- 
ess of  law,  or  unwarrantably  limiting  free- 
dom of  contract,  whether  considered  from  the 
standpoint  of  employer  or  employee,  but  is  a 
valid  exercise  of  the  police  power  of  the  state. 

[See  note  at  end  of  this  case.] 

Jnry  —  Constitutional  RIglit  to   Jury 
Trial  —  Fonrteenth  Aniendment. 

Trial  by  jury  is  not  embraced  in  the  rights 
secured  by  the  14th  Amendment  to  the  Fed- 
eral Constitution. 

Workmen's   Compensation   Aot  —  Va* 
Udity. 

The  exclusion  of  farm  laborers  and  domes- 
tic servants  from  the  compulsory  compensa- 
tion scheme  of  the  New  York  Workmen's 
Compensation  Act  (N.  Y.  Laws  1913,  chap. 
816;  Laws  1914,  chaps.  41  and  316)  is  not 
such  an  arbitrary  classification  as  to  contra- 
vene the  equal  protection  of  the  laws  clause  of 
U.  S.  Const.  14th  Amend.,  since  it  reasonably 
may  be  considered  that  the  risks  inherent  in 
these  occupations  are  exceptionally  patent, 
simple,  and  familiar. 

[See  note  at  end  of  this  case.] 

Same. 

The  requirement  of  the  New  York  Work- 
men's Compensation  Act  (N.  Y.  Laws  1913, 
chap.  816;  Laws  1914,  chaps.  41  and  316), 
§  50,  that  the  employer  shall  secure  payment 
of  the  compulsory  compensation  prescribed  by 
that  act  either  by  (a)  state  insurance,  (b) 
insurance  with  an  authorized  insurance  cor- 
poration or  association,  or  (c)  by  furnishing 
satisfactory  proof  of  his  financial  ability  to 
pay  the  compensation,  and  depositing  securi- 
ties for  that  purpose,  cannot  be  said  to  con- 
travene U.  S.  Const.  14th  Amend.,  since  self- 
insurance  under  the  third  method  presumably 
is  open  to  all  solvent  employers  on  reasonable 
terms. 

[See  note  at  end  of  this  case.] 
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Error  to  New  York  Supreme  Court,  Appel- 
late Division,  Third  Judicial  Department. 

Claim  for  compensation  under  Workmen's 
Compensation  Act.  Sarah  White,  claimant, 
and  New  York  Central  Railroad  Company, 
defendant.  Claim  allowed  by  Workmen's 
Compensation  Commission.  Decision  affirmed 
by  Appellate  Division  of  Supreme  Court 
and  by  Court  of  Appeals.  Defendant  brings 
error.  The  facts  are  stated  in  the  opinion. 
Aftirmeo. 

William  L.  ViascheVf  Frank  V.  Whiting, 
Robert  E.  Whalen  and  H.  Leroy  Austin  for 
plaintiff  in  error. 

Harold  J,  Hinman,  E.  Clarence  Aiken  and 
Eghurt  B,  Woodbury  for  defendant  in  error. 

[190]  Pitney,  J. — A  proceeding  was  com- 
menced by  defendant  in  error  before  the 
Workmen's  Compensation  Commission  of  the 
State  of  New  York,  established  by  the  Work- 
men's Compensation  Law  of  that  State,!-  to 
recover  compensation  from  the  New  York 
Central  &  Hudson  River  Railroad  Company 
for  the  death  of  her  husband,  Jacob  White, 
who  lost  his  life  September  2,  1914,  through 
an  accidental  injury  arising  out  of  and  in 
the  course  of  his  employment  under  that  com- 
pany. The  Commission  awarded  compensa- 
tion in  accordance  with  the  terms  of  the 
law;  its  award  was  affirmed,  without  opin- 
ion, by  the  Appellate  [191]  Division  of  the 
Supreme  Court  for  the  Third  Judicial  De- 
partment, whose  order  was  affirmed  by  the 
Court  of  Appeals*  without  opinion.  169  App. 
Div.  903;  216  N.  Y.  653.  Federal  questions 
having  been  saved,  the  present  writ  of  error 
was  sued  out  by  the  New  York  Central  Rail- 
road Company,  successor,  through  a  consoli- 
dation of  corporations,  to  the  rights  and  li- 
abilities of  the  employing  company.  The  writ 
was  directed  to  the  Appellate  Division,  to 
which  the  record  and  proceedings  had  been 
remitted  by  the  Court  of  Appeals.  Sioux 
Remedy  Co.  v.-  Cope,  235  U.  6.  197,  200,  35 
S.  Ct.  57,  59  U.  S.  (L.  ed.)  193. 

The  errors  specified  are  based  upon  these 
contentions:  (1)  That  the  liability,  if  any, 
of  the  railroad  company  for  the  death  of 
Jacob  White  is  defined  and  limited  exclu- 
sively by  the  provisions  of  the  Federal  Em- 
ployers' Liability  Act  of  April  22,  1908,  c. 
149,  35  Stat.  65  (Fed.  St.  Ann.  1909  Supp.  p. 
584)  and  (2)  that  to  award  compensation 
to  defendant  in  error  under  the  provisions 
of  the  Workmen's  Compensation  Law  would 
deprive  plaintiff  in  error  of  its  property  with- 
out due  process  of  law,  and  deny  to  it  the 

iChap.  816,  Laws  1913,  as  re-enacted  and 
amended  by  c.  41,  Laws  1914,  and  amended 
by  c.  316,  Laws  1914. 


equal  protection   of  the  laws,  in  contraven- 
tion of  the  Fourteenth  Amendment. 

Tlie  first  point  assumes  tliat  the  deceased 
was  employed  in  interstate  commerce  at  the 
time  he  received  the  fatal  injuries.  Accord- 
ing to  the  record,  he  was  a  night  watchman » 
charged  with  the  duty  of  guarding  tools  and 
materials  intended  to  be  used  in  the  con- 
struction of  a  new  station  and  new  tracks 
upon  a  line  of  interstate  railroad.  The  Com- 
mission found,  upon  evidence  fully  warrant- 
ing the  finding,  that  he  was  on  duty  at  the 
time,  and  at  a  place  not  outside  of  the  limits 
prescribed  for  the  performance  of  his  duties; 
that  he  was  not  engaged  in  interstate  com- 
merce; and  that  the  injury  received  by  him 
and  resulting  in  his  death  was  an  accidental 
injury  arising  out  of  and  in  the  course  of 
his  employment. 

The  admitted  fact  that  the  new  station 
and  tracks  were  [192]  designed  for  use,  when 
finished,  in  interstate  commerce  does  not 
bring  the  case  within  the  federal  act.  The 
test  is,  '"Was  the  employee  at  the  time  of  the 
injury  engaged  in  interstate  transportation 
or  in  work  so  closely  related  to  it  as  to  be 
practically  a  part  of  it?"  Shanks  v.  Dela- 
ware, etc.  R.  Co.  239  U.  S.  556,  558,  36  S. 
Ct.  188,  60  U.  S.  (L.  ed.)  436.  Decedent's 
work  bore  no  direct  relation  to  interstate 
transportation,  and  had  to  do  solely  with 
construction  work,  which  is  clearly  distin- 
guishable, as  was  pointed  out  in  Pedersen  v. 
Delaware,  etc.  R.  Co.  229  U.  S.  146,  152, 
Ann.  Cas.  1914C  153,  33  S.  Ct.  648,  57  U.  S. 
(L.  ed.)  1125.  And  see  Chicago,  etc.  R.  Co. 
V.  Harrington,  241  U.  S.  177,  180,  36  S.  Ct. 
617,  60  U.  S.  (L.  ed.)  941;  Raymond  v. 
Chicago,  etc.  R.  Co.  this  day  decided,  243 
U.  S.  43,  37  S.  Ct.  268.  The  first  point, 
therefore,  is  without  basis  in  fact. 

We  turn  to  the  constitutional  question. 
The  Workmen's  Compensation  Law  of  New 
York  establishes  42  groups  of  hazardous  em- 
ployments, defines  "employee"  as  a  person 
engaged  in  one  of  these  employments  upon 
the  premises  or  at  the  plant  or  in  the  course 
of  his  employment  away  from  the  plant  of 
his  employer,  but  excluding  farm  laborers 
and  domestic  servants;  defines  "employment'* 
as  including  employment  only  in  a  trade, 
business,  or  occupation  carried  on  by  the 
employer  for  pecuniary  gain,  "injury"  and 
"personal  injury"  as  meaning  only  accident- 
al injuries  arising  out  of  and  in  the  course  of 
employment,  and  such  disease  or  infection 
as  naturally  and  unavoidably  may  result 
therefrom;  and  requires  every  employer  sub- 
ject to  its  provisions  to  pay  or  provide  com- 
pensation according  to  a  prescribed  schedule 
for  the  disability  or  death  of  his  employee 
resulting  from  an  accidental  personal  injury 
arising  out  of  and  in  the  course  of  the  em- 
ployment, without  r^ard  to  fault  as  a  cause 
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except  where  the  injury  is  oceasioned  by  the 
willfal  intention  of  the  injured  employee  to 
bring  about  the  injury  or  death  of  himself 
or  of  another,  or  where  it  results  solely  [193} 
from  the  intoxication  of  the  injured  employee 
while  on  duty,  in  which  cases  neither  the 
injured  employee  nor  any  dependent  shall 
receive  compensation.  By  §  11  the  prescribed 
liability  is  made  exclusive,  except  that,  if 
an  employer  fail  to  secure  the  payment  of 
compensation  as  provided  in  §  50,  an  injured 
employee,  or  his  legal  representative  in  case 
death  results  from  the  injury,  may  at  his 
option  elect  to  claim  compensation  under 
the  act  or  to  maintain  an  action  in  the 
courts  for  damages,  and  in  such  an  action 
it  shall  not  be  necessary  to  plead  or  prove 
freedom  from  contributory  negligence,  nor 
may  the  defendant  plead  as  a  defense  that 
the  injury  was  caused  by  the  negligence  of 
a  fellow  servant,  that  the  employee  assumed 
the  risk  of  his  employment,  or  that  the  in- 
jury was  due  to  contributory  negligence. 
Compensation  under  the  act  is  not  regulated 
by  the  measure  of  damages  applied  in  n^- 
ligcnce  suits,  but  in  addition  to  providing 
medical,  surgical,  or  other  like  treatment, 
it  is  based  solely  on  loss  of  earning  power, 
being  graduated  according  to  the  average 
weekly  wages  of  the  injured  employee  and  the 
character  and  duration  of  the  disability, 
whether  partial  or  total,  temporary  or  per- 
manent; while  in  case  the  injury  causes  death 
the  compensation  is  known  as  a  death  bene- 
fit, and  includes  funeral  expenses  not  ex- 
ceeding one  hundred  dollars,  payments  to  the 
surviving  wife  (or  dependent  husband)  dur- 
ing widowhood  (or  dependent  widowerhood) 
of  a  percentage  of  the  average  wages  of  the 
deceased,  and  if  there  be  a  surviving  child 
or  children  under  the  age  of  eighteen  years 
an  additional  percentage  of  such  wages  for 
each  child  until  that  age  is  reached.  There 
are  provisions  invalidating  agreements  by 
employees  to  waive  the  right  to  compensa- 
tion, prohibiting  any  assignment,  release,  or 
commutation  of  claims  for  compensation  or 
benefits  except  as  provided  by  the  act,  ex- 
empting them  from  the  claims  of  creditors, 
and  requiring  that  the  compensation  and 
benefits  shall  be  paid  only  to  employees  or 
their  dependents.  [194]  Provision  is  made 
for  the  establishment  of  a  Workmen's  Com- 
pensation Commission!  with  administrative 
and  judicial  functions,  including  authority 
to  pass  upon  claims  to  compensation  on 
notice  to  the  parties  interested.  The  award 
or  decision  of  the  commission  is  made  sub- 
ject to  an  appeal,  on  questions  of  law  only, 
to   the    Appellate   Division   of   the   Supreme 

iBy  Chap.  674,  Laws  1915,  §§  2  and  8,  this 
Commission  was  abolished  and  its  functions 
were  conferred  upon  the  newly  created  Indus- 
trial Commission. 


Court  for  the  Third  Department,  with  an 
ultimate  appeal  to  the  Court  of  Appeals  in 
cases  where  such  an  appeal  would  lie  in 
civil  actions.  A  fund  is  created,  known  as 
''the  state  insurance  fund,"  for  the  purpose 
of  insuring  employers  against  liability  under 
the  law  and  assuring  to  the  persons  entitled 
the  compensation  thereby  provided.  The 
fund  is  made  up  primarily  of  premiums  re- 
ceived from  employers,  at  rates  fixed  by  the 
commission  in  view  of  the  hazards  of  the  dif- 
ferent classes  of  employment,  and  the  pre- 
miums are  to  be  based  upon  the  total  payroll 
and  number  of  employees  in  each  class  at  the 
lowest  rate  consistent  with  the  maintenance 
of  a  solvent  state  insurance  fund  and  the 
creation  of  a  reasonable  surplus  and  reserve. 
Elaborate  provisions  are  laid  down  for  the 
administration  of  this  fund.  By  §  50,  each 
employer  is  required  to  secure  compensation 
to  his  employees  in  one  of  the  following 
ways:  (1)  by  insuring  and  keeping  insured 
the  payment  of  such  compensation  in  the 
state  fund;  or  (2)  through  any  stock  cor- 
poration or  mutual  association  authorized  to 
transact  the  business  of  workmen's  com- 
pensation insurance  in  the  State;  or  (3) 
"By  furnishing  satisfactory  proof  to  the  com- 
mission of  his  financial  ability  to  pay  such 
compensation  for  himself,  in  which  case  the 
commission  may,  in  its  discretion,  require 
the  deposits  with  the  commission  of  securi- 
ties of  tlie  kind  prescribed  in  section  thirteen 
of  the  insurance  law,  in  an  amount  to  be 
determined  by  the  commission,  to  secure  his 
[195]  liability  to  pay  the  compensation  pro- 
vided in  this  chapter."  If  an  employer  fails 
to  comply  with  this  section  he  is  made  lia- 
ble to  a  penalty  in  an  amount  equal  to  the 
pro  rata  premium  that  would  have  been 
payable  for  insurance  in  the  state  fund  dur- 
ing the  period  of  non-compliance;  besides 
which,  his  injured  employees  or  their  de- 
pendents are  at  liberty  to  maintain  an  action 
for  damages  in  the  courts,  as  prescribed  by 

§  11. 
In  a  previous  year,  the  legislature  enacted 

a  compulsory  compensation  law  applicable  to 
a  limited  number  of  specially  hazardous  em- 
ployments, and  requiring  the  employer  to 
pay  compensation  without  regard  to  fault. 
Laws  1910,  Chap.  674.  This  was  held  by 
the  Court  of  Appeals  in  Ives  v.  South  Buffa- 
lo R.  Co.  201  N.  Y.  271,  Ann.  Cas.  1912B 
150,  94  N.  E.  431,  34  L.R.A.(N.S.)  362,  to 
be  invalid  because  in  conflict  with  the  due 
process  of  law  provisions  of  the  state  consti- 
tution and  of  the  Fourteenth  Amendment. 
Thereafter,  and  in  the  year  1913,  a  constitu- 
tional amendment  was  adopted,  effective  Jan- 
uary 1,  1914,  declaring: 

"Nothing  contained  in  this  constitution 
shall  be  construed  to  limit  the  power  of  the 
legislature  to  enact  laws  for  the  protection 
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of  the  lives,  health,  or  safety  of  employees; 
or  for  the  payment,  either  by  employers,  or 
by  employers  and  employees  or  otherwise, 
either  directly  or  through  a  state  or  other 
system  of  insurance  or  otherwise,  of  com- 
pensation for  injuries  to  employees  or  for 
death  of  employees  resulting  from  such  in- 
juries without  regard  to  fault  as  a  cause 
thereof,  except  where  the  injury  is  occa- 
sioned by  the  willful  intention  of  the  injured 
employee  to  bring  about  the  injury  or  death 
of  himself  or  of  another,  or  where  the  injury 
results  solely  from  the  intoxication  of  the 
injured  employee  while  on  duty;  or  for  the 
adjustment^  determination  and  settlement, 
with  or  without  trial  by  jury,  of  issues  which 
may  arise  under  such  legislation;  or  to  pro- 
vide that  the  right  of  such  compensation,  and 
the  remedy  therefor  shall  be  exclusive  of  all 
[196]  other  rights  and  remedies  for  injuries 
to  employees  or  for  death  resulting  from  such 
injuries;  or  to  provide  that  the  amount  for 
such  compensation  for  death  shall  not  ex- 
ceed a  fixed  or  determinable  sum;  provided 
that  all  moneys  paid  by  an  employer  to  his 
employees  or  their  legal  representatives,  by 
reason  of  the  enactment  of  any  of  the  laws 
herein  authorized,  shall  be  held  to  be  a 
proper  charge  in  the  cost  of  operating  the 
business   of  the  employer." 

In  December,  1913,  the  legislature  enacted 
the  law  now  under  consideration  (Laws  1913, 
c.  816),  and  in  1914  re-enacted  it  (Laws 
1914,  c.  41)  to  take  effect  as  to  payment  of 
compensation  on  July  1  in  that  year.  The 
act  was  sustained  by  the  Court  of  Appeals 
as  not  inconsistent  with  the  Fourteenth 
Amendment  in  Jensen  v.  Southern  Pac.  Co. 
216  N.  Y.  514,  Ann.  Cas.  1916B  276,  109 
N.  £.  600,  L.R.A.1916A  403,  and  that  decision 
was  followed  in  the  case  at  bar. 

The  scheme  of  the  act  is  so  wide  a  de- 
parture from  common-law  standards  respect- 
ing the  responsibility  of  employer  to  em- 
ployee that  doubts  naturally  have  been 
raised  respecting  its  constitutional  validity. 
The  adverse  considerations  urged  or  suggest- 
ed in  this  case  and  in  kindred  cases  submit- 
ted at  the  same  time  are:  (a)  that  the  em- 
ployer's property  is  taken  without  due  proc- 
ess of  law,  because  he  is  subjected  to  a  li- 
ability for  compensation  without  regard  to 
any  neglect  or  default  on  his  part  or  on  the 
part  of  any  other  person  for  whom  he  is 
responsible,  and  in  spite  of  the  fact  that  the 
injury  may  be  solely  attributable  to  the  fault 
of  the  employee;  (b)  that  the  employee's 
rights  are  interfered  with,  in  that  he  is  pre- 
vented from  having  compensation  for  injuries 
arising  from  the  employer's  fault  commensur- 
ate with  the  damages  actually  sustained,  and 
is  limited  to  the  measure  of  compensation 
prescribed  by  the  act;  and  (c)  that  both 
employer  and  employee  are  deprived  of  their 


liberty  to  acquire  property  by  being  prevent-* 
ed  from  making  such  [197]  agreement  as 
they  choose  respecting  the  terms  of  the  em- 
ployment. 

In  support  of  the  legislation,  it  is  said 
that  the  whole  common-law  doctrine  of  em- 
ployer's liability  for  negligence,  with  its  de- 
fenses of  contributory  negligence,  fellow- 
servant's  negligence,  and  assumption  of  risk, 
is  based  upon  fictions,  and  is  inapplicable  to 
modem  conditions  of  employment;  that  in 
the  highly  organized  and  hazardous  indus- 
tries of  the  present  day  the  causes  of  accident 
are  often  so  obscure  and  complex  that  in  a 
material  proportion  of  cases  it  is  impossible 
by  any  method  correctly  to  ascertain  the 
facts  necessary  to  form  an  accurate  judg- 
ment, and  in  a  still  larger  proporticm  the 
expense  and  delay  required  for  such  ascertain- 
ment amount  in  effect  to  a  defeat  of  justice; 
that  under  the  present  system  the  injured 
workman  is  left  to  bear  the  greater  part  of 
industrial  accident  loss,  which  because  of  his 
limited  income  he  is  unable  to  sustain,  so 
that  he  and  those  dependent  upon  him  are 
overcome  by  poverty  and  frequently  become 
a  burden  upon  public  or  private  charity; 
and  that  litigation  is  unduly  costly  and  te- 
dious, encouraging  corrupt  practices  and 
arousing  antagonisms  between  employers  and 
employees. 

In  considering  the  constitutional  que., 
tion,  it  is  necessary  to  view  the  matter  from 
the  standpoint  of  the  employee  as  well  as 
from  that  of  the  employer.  For,  while  plain- 
tifif  in  error  is  an  employer,  and  cannot  suc- 
ceed without  showing  that  its  rights  as  such 
are  infringed  (Plymouth  Coal  Co.  v.  Penn- 
sylvania, 232  U.  S.  631,  644,  34  S.  Ct.  359,  58 
U.  S.  (L.  ed.)  713;  Jeffrey  Mfg.  Co.  v. 
Blagg,  235  U.  S.  571,  576,  35  S.  Ct.  167, 
59  U.  S.  (L.  ed.)  364),  yet,  as  pointed  out 
by  the  Court  of  Appeals  in  the  Jensen  case, 
215  N.  Y.  526,  Ann.  Cas.  1916B  276,  109  N. 
£.  600,  L.R.A.1916A  403,  tiie  exemption  from 
further  liability  is  an  essential  part  of  the 
scheme,  so  that  the  statute  if  invalid  as 
against  the  employee  is  invalid  as  against  the 
employer. 

The  close  relation  of  the  rules  governing 
responsibility  as  between  employer  and  em- 
ployee to  the  fundamental  rights  [198]  of 
liberty  and  property  is  of  course  recognized. 
But  those  rules,  as  guides  of  conduct,  are 
not  beyond  alteration  by  legislation  in  the 
public  interest.  No  person  has  a  vested  in- 
terest in  any  rule  of  law  entitling  him  to 
insist  that  it  shall  remain  unchanged  for  his 
benefit  Munn  v.  Illinois,  94  U.  S.  113,  134, 
24  U.  S.  (L.  ed.)  77;  Hurtado  v.  California, 
110  U.  S.  516,  532,  4  S.  Ct.  Ill;  Martin  v. 
Pittsburgh,  etc.  R.  Co.  203  U.  8.  284,  294, 
8  Ann.  Cas.  87,  27  S.  Ct.  100,  61  U.  S.  (L. 
ed.)   184;  In  re  Second  Employers*  Liability 
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Cases,  223  U.  S.  1,  50,  32  8.  Ct.  169,  56  U. 
S.  (L.  ed.)  327;  Chicago,  etc.  R.  Co.  v.  Tran- 
barger,  238  U.  S.  67,  76,  35  S.  Ct.  678,  50 
U.  S.  (L.  ed.)  1204.  The  common  law  ba«- 
es  the  employer's  liability  for  injuries  to  the 
employee  upon  the  ground  of  negligence;  but 
negligence  is  merely  the  disregard  of  some 
duty  imposed  by  law;  and  the  nature  and 
extent  of  the  duty  may  be  modified  by  leg- 
islation, with  corresponding  change  in  the 
test  of  negligence.  Indeed,  liability  may 
be  imposed  for  the  consequences  of  a  failure 
to  comply  with  a  statutory  duty,  irrespective 
of  negligence  in  the  ordinary  sense;  safety 
appliance  acts  being  a  familiar  instance.  St. 
Louis,  etc.  R.  Co.  v.  Taylor,  210  U.  S,  281, 
205,  28  S.  Ct.  616,  52  U.  S.  (L.  ed.)  1061; 
Texas,  etc.  R.  Co.  v.  Rigsby,  241  U.  S.  33, 
39,  43,  36  S.  Ct.  482,  60  U.  S.   (L.  ed.)  874. 

The  fault  may  be  that  of  the  employer 
himself,  or — ^most  frequently — ^that  of  an- 
other for  whose  conduct  he  is  made  reepon* 
sible  according  to  the  maxim  reepondiat  8U^ 
periar.  In  the  latter  case  the  employer  may 
be  entirely  blameless,  may  have  exercised  the 
utmost  human  foresight  to  safeguard  the 
employee;  yet,  if  the  alier  ego  while  acting 
within  the  scope  of  his  duties  be  negligent — 
in  disobedience,  it  may  be,  of  the  employer's 
positive  and  specitic  command — the  employ- 
er is  answerable  for  the  consequences.  It 
cannot  be  that  the  rule  embodied  in  the  max- 
im  is  unalterable  by  legislation. 

The  immunity  of  the  employer  from  re- 
sponsibility to  an  employee  for  the  negli- 
gence of  a  fellow  employee  is  of  compara- 
tively recent  origin,  it  being  the  product  of 
the  judicial  conception  that  the  probability 
of  a  fellow  workman's  [199]  negligence  is 
one  of  the  natural  and  ordinary  risks  of  the 
occupation,  assumed  by  the  employee  and 
presumably  taken  into  account  in  the  fixing 
of  his  wages.  The  earliest  reported  cases 
are  Murray  ▼.  South  Carolina  R.  Co.  (1841) 
1  McMuU.  L.  (S.  C.)  385,  398,  36  Am.  Dec. 
268;  Farwell  v.  Boston,  etc.  R.  Corp.  (1842) 
4  Mete.  (Mass.)  49,  57,  38  Am.  Dec.  339; 
Hutchinson  v.  York,  etc.  R.  Co.  (1850)  6 
Exch.    (Eng.)    343,  351,  19  L.  J.  Exch.  296, 

299,  14    Jur.    837,    840;    Wigmore    v.    Jay 
(1850)    6  Exch.    (Eng.)   364,  19  L.  J.  Exch. 

300,  14  Jur.  841;  Bartonshill  Coal  Co.  v. 
Reid  (1858)  3  Macq.  H.  L.  (Sc.)  266,  284, 
295.  And  see  Randall  v.  Baltimore,  etc.  R. 
Co.  109  U.  S.  478,  483,  3  S.  Ct.  322,  29  U. 
S.  (L.  ed.)  755;  Northern  Pac.  R.  Co.  v. 
Herbert,  116  U.  S.  642,  647,  6  S.  Ct  590,  27 
U.  S.  (L.  ed.)  1003.  The  doctrine  has  pre- 
vailed generally  throughout  the  United 
iStates,  but  with  material  differences  in  dif- 
ferent jurisdictions  respecting  who  should 
be  deemed  a  fellow  servant  and  who  a  vice- 
principal  or  alter  ego  of  the  master,  turning 
sometimes    upon    refined    distinctions    as   to 


grades  and  departments  in  the  employment. 
See  Knutter  v.  New  York,  etc.  Telephone  Co. 
67  N.  J.  L.  646,  660-653,  52  Atl.  5(i5,  58 
L.R.A.  808.  It  needs  no  argument  to  show 
that  such  a  rule  is  subject  to  modification  or 
abrogation  by  a  State  upon  proper  occasion. 

The  same  may  be  said  with  respect  to  the 
general  doctrine  of  assumption  of  risk.  By 
the  common  law  the  employee  assuxnes  the 
risks  normally  incident  to  the  occupation  in 
which  he  voluntarily  engages;  other  and  ex- 
traordinary risks  and  those  due  to  the  em- 
ployer's negligence  he  does  not  assume  until 
made  aware  of  them,  or  until  they  become 
so  obvious  that  an  ordinarily  prudent  man 
would  observe  and  appreciate  them,  in  either 
of  which  cases  he  does  assume  them,  if  he 
continue  in  the  employment  without  obtain- 
ing from  the  employer  an  assurance  that  the 
matter  will  be  remedied;  but  if  he  receive 
such  an  assurance,  then,  pending  performance 
of  the  promise,  the  employee  does  not  in  or- 
dinary cases  assume  the  special  risk.  Sea- 
board Air  Line  Ry.  v.  Horton,  233  [200]  U. 
S  492,  504,  Ann.  Cas.  1915B  475,  34  S.  Ct. 
635,  58  U.  S.  (L.  ed.)  1062,  L.R.A.1915C  1, 
239  U.  S.  596,  599,  36  S.  Ct.  180,  60  U.  S.  (L. 
ed.)  458.  Plainly,  these  rules,  as  guides  of 
conduct  and  tests  of  liability,  are  subject  to 
ohange  in  the  exercise  of  the  sovereign  au- 
thority of  the  State. 

So,  also,  with  respect  to  contributory  neg- 
ligence. Aside  from  injuries  intentionally 
self-inflicted,  for  which  the  statute  under 
consideration  affords  no  compensation,  it  is 
plain  that  the  rules  of  law  upon  the  subject, 
in  their  bearing  upon  the  employer's  respon- 
sibility, are  subject  to  legislative  change;  for 
contributory  negligence,  again,  involves  a 
a  default  in  some  duty  resting  on  the  em- 
ployee, and  his  duties  are  subject  to  modi- 
fication. 

It  may  be  added,  by  way  of  reminder,  that 
the  entire  matter  of  liability  for  death 
caused  by  wrongful  act,  both  within  aJid 
without  the  relation  of  employer  and  em- 
ployee, is  a  modern  statutory  innovation, 
in  which  the  States  differ  as  to  who  may 
sue,  for  whose  benefit,  and  the  measure  of 
damages. 

But  it  is  not  necessary  to  extend  the  dis- 
cussion. This  court  repeatedly  has  upheld 
the  authority  of  the  States  to  establish  by 
legislation  departures  from  the  fellow-serv- 
ant rule  and  other  common-law  rules  affect- 
ing the  employer's  liability  for  personal  in- 
juries to  the  employee.  Missouri  Pac.  R. 
Co.  V.  Mackey,  127  U.  S.  205,  208,  8  S.  Ct. 
1161,  32  U.  S.  (L.  ed.)  107;  Minneapolis,  etc. 
R.  Co.  V.  Herrick,  127  U.  S.  210,  8  S.  Ct. 
1176,  32  U.  S.  (L.  ed.)  109;  Minnesota  Iron 
Co  V.  Kline,  199  U.  S.  593,  598,  26  S.  Ct. 
159,  90  U.  S.  (L.  ed.)  322;  TuUis  v.  Lake 
Erie,  etc  R.  Co.  175  U.  S.  348,  20  S.  Ct.  136, 


634 


CITS  THIS  VOL.  ANN.  CAS.  iei7P. 


44  U.  S.  (L.  ed.)  192;  Louisville,  etc.  R. 
Co.  V.  Melton,  218  U.  S.  36,  53,  30  S.  Ct  676, 
64  U.  S.  (L.  ed.)  921,  47  L.R.A.(N.S.)  84; 
Chicago,  etc.  R.  Co.  v.  Hackett,  228  U.  S. 
559,  33  S.  Ct.  581,  57  U.  S.  (L.  ed.)  966; 
Wilmin^n  Star  Min.  Co.  v.  Pulton,  205 
U.  S.  60,  73,  27  S.  Ct.  412,  51  U.  S.  (L.  ed.) 
708;  Missouri  Pac.  R.  Co.  v.  Castle,  224  U. 
S.  541,  544,  32  S.  Ct.  606,  56  U.  S.  (L.  ed.) 
875.  A  corresponding  power  on  the  part  of 
Congress,  when  l^islating  within  its  appro- 
priate sphere,  was  sustained  in  In  re  Second 
Employers'  Liability  Cases,  223  U.  S.  1,  32 
S.  Ct.  169,  56  U.  S.  (L.  ed.)  327.  And  see 
El  Paso,  etc.  R.  Co.  v.  Gutierrez,  215  U.  S.  87, 
97,  30  S.  Ct.  21,  64  U.  S.  (L.  ed.)  106;  Bal- 
timore, etc.  R.  Co.  ▼.  Interstate  Commerce 
Commission,  221  U.  8.  612,  619,  31  S.  Ct. 
621,  56  U.  S.    (L.  ed.)    878. 

[201]  It  is  true  that  in  the  case  of  the 
statutes  thus  sustained  there  were  reasons 
rendering  the  particular  departures  appro- 
priate. Nor  is  it  necessary,  for  the  purposes 
of  the  present  case,  to  say  that  a  State  might, 
without  violence  to  the  constitutional  guar- 
anty of  ''due  process  of  law,"  suddenly  set 
aside  all  common-law  rules  respecting  liabili- 
ty as  between  employer  and  employee,  with- 
out providing  a  reasonably  just  substitute. 
Considering  the  vast  industrial  organization 
of  the  State  of  New  York,  for  instance,  with 
hundreds  of  thousands  of  plants  and  millions 
of  wage-earners,  each  employer  on  the  one 
hand  having  embarked  his  capital,  and  each 
employee  on  the  other  having  taken  up  his 
particular  mode  of  earning  a  livelihood, 
in  reliance  upon  the  probable  permanence  of 
an  established  body  of  law  governing  the  re- 
lation, it  perhaps  may  be  doubted  whether 
the  State  could  abolish  all  rights  of  action 
on  the  one  hand,  or  all  defenses  on  the  other, 
without  setting  up  something  adequate  in 
their  stead.  No  such  qfuestion  is  here  pre- 
sented, and  we  intimate  no  opinion  upon  it. 
The  statute  under  consideration  sets  aside 
one  body  of  rules  only  to  establish  another 
system  in  its  place:  If  the  employee  is  no 
longer  able  to  recover  as  much  as  before  in 
case  of  being  injured  through  the  employer's 
negligence.,  he  is  entitled  to  moderate  com- 
pensation in  all  cases  of  injury,  and  has  a 
certain  and  speedy  remedy  without  the  diffi- 
culty and  expense  of  establishing  negligence 
or  proving  the  amoimt  of  the  damages.  In- 
stead of  assuming  the  entire  consequences  of 
all  ordinary  risks  of  the  occupation,  he  as- 
sumes the  consequences,  in  excess  of  the 
scheduled  compensation,  of  risks  ordinary 
and  extraordinary.  On  the  other  hand,  if  the 
employer  is  left  without  defense  respecting 
the  question  of  fault,  he  at  the  same  time 
is  assured  that  the  recovery  is  limited,  and 
that  it  goes  directly  to  the  relief  of  the  desig- 
nated beneficiary.     And  just  as  the  ^nploy- 


ee's  assumption  of  ordinary  risks  at  common 
law  presumably  was  taken  into  account  in 
fixing  [202]  the  rate  of  wages,  so  the  fixed 
responsibility  of  the  employer,  and  the  modi- 
fied assumption  of  risk  by  the  employee  under 
the  new  system,  presumably  will  be  reflected 
in  the  wage  scale.  The  act  evidently  is 
intended  as  a  just  settlement  of  a  difficult 
problem,  affecting  one  of  the  most  import- 
ant of  social  relations,  and  it  is  to  be  judged 
in  its  entirety.  We  have  said  enough  to 
demonstrate  that>  in  such  an  adjustment,  the 
particular  rules  of  the  common  law  affecting 
the  subject-matter  are  not  placed  by  the 
Fourteenth  Amendment  beyond  the  reach  of 
the  law  making  power  of  the  State;  and  thus 
we  are  brought  to  the  question  whether  the 
method  of  compensation  that  is  established 
as  a  substitute  transcends  the  limits  of  per- 
missible state  action. 

We  will  consider,  firsts  the  scheme  of  com- 
pensation, deferring  for  the  present  the  ques- 
tion of  the  manner  in  which  the  employer  is 
required  to  secure  payment. 

Briefly,  the  statute  imposes  liability  upon 
the  employer  to  make  compensation  for  dis- 
ability or  death  of  the  employee  resulting 
from  accidental  personal  injury  arising  out 
of  and  in  the  course  of  the  employment, 
without  regard  to  fault  as  a  cause  except 
where  the  injury  or  death  is  occasioned  by 
the  employee's  wilful  intention  to  produce 
it,  or  where  the  injury  results  solely  from 
his  intoxication  while  on  duty;  it  gradu- 
ates the  compensation  for  disability  accord- 
ing to  a  prescribed  scale  based  upon  the  losis 
of  earning  power,  having  r^ard  to  the  pre- 
vious wage  and  the  character  and  duration 
of  the  disability;  and  measures  the  death 
benefits  according  to  the  dependency  of  the 
surviving  wife,  husband,  or  infant  children. 
Perhaps  we  should  add  that  it  has  no  retro- 
spective effect,  and  applies  only  to  cases  aris- 
ing some  months  alter  its  passage. 

Of  course,  we  cannot  ignore  the  question 
whether  the  new  arrangement  is  arbitrary 
and  unreasonable,  from  the  standpoint  of 
natural  justice.  Respecting  this,  it  is  impor- 
tant to  be  observed  that  the  act  applies  only 
to  disabling  [203]  or  fatal  personal  injuries 
received  in  the  course  of  hazardous  employ- 
ment in  gainful  occupation.  Reduced  to  its 
elements,  the  situation  to  be  dealt  with  is 
this:  Employer  and  employee,  by  mutual 
consent,  engage  in  a  common  operation  in-- 
tended  to  be  advantageous  to  both;  tiie  em- 
ployee is  to  contribute  his  personal  services, 
and  for  these  is  to  receive  wages,  and  ordi- 
narily nothing  more;  the  employer  is  to 
furnish  plant,  facilities,  organization,  capital, 
credit^  is  to  control  and  manage  the  opera- 
tion, paying  the  wages  and  other  expenses, 
disposing  of  the  product  at  such  prices  as 
he  can  obtain,  taking  all  the  profits,  if  any 
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there  be,  and  of  necessity  bearing  the  entire 
losses.  In  the  nature  of  things,  there  is 
more  or  less  of  a  probability  that  the  em- 
ployee may  lose  his  life  through  some  ac* 
cidental  injury  arising  out  of  the  employ- 
ment, leaving  his  widow  or  children  deprived 
of  their  natural  support;  or  that  he  may 
sustain  an  injury  not  mortal  but  resulting 
in  his  total  or  partial  disablement,  tempo- 
rary or  permanent,  with  corresponding  im- 
pairment of  earning  capacity.  The  physical 
suffering  must  be  borne  by  the  employee 
alone;  the  laws  of  nature  prevent  this  from 
being  evaded  or  shifted  to  another,  and  the 
statute  makes  no  attempt  to  afford  an  equiva- 
leTit  in  compensation.  But,  besides,  there  is 
the  loss  of  earning  power;  a  loss  of  that 
which  stands  to  the  employee  as  his  capital 
in  trade.  This  is  a  loss  arising  out  of  the 
business,  and,  however  it  may  be  charged 
up,  is  an  expense  of  the  operation,  as  truly 
as  the  cost  of  repairing  broken  machinery  or 
any  other  expense  that  ordinarily  is  paid  by 
the  employer.  Who  is  to  bear  the  charge? 
It  is  plain  that,  on  grounds  of  natural  jus- 
tice, it  is  not  unreasonable  for  the  State, 
while  relieving  the  employer  from  responsi- 
bility for  damages  measured  by  common-law 
standards  and  payable  in  cases  where  he  or 
those  for  whose  conduct  he  is  answerable  are 
found  to  be  at  fault,  to  require  him  to  con- 
tribute a  reasonable  amount,  and  according 
to  a  reasonable  and  definite  scale,  [204]  by 
way  of  compensation  for  the  loss  of  earning 
power  incurred  in  the  common  enterprise, 
irrespective  of  the  question  of  negligence,  in- 
stead of  leaving  the  entire  loss  to  rest  where 
it  may  chance  to  fall — that  is,  upon  the  in- 
jured employee  or  his  dependents.  Nor  can 
it  be  deemed  arbitrary  and  unreasonable, 
from  the  standpoint  of  the  employee's  inter- 
est, to  supplant  a  system  under  which  he 
assumed  the  entire  risk  of  injury  in  ordinary 
cases,  and  in  others  had  a  right  to  recover 
an  amount  more  or  less  speculative  upon 
proving  facts  of  negligence  that  often  were 
dillicult  to  prove,  and  substitute  a  system 
under  which  in  all  ordinary  cases  of  acci- 
dental injury  he  is  sure  of  a  definite  and 
easily  ascertained  compensation,  not  being 
obliged  to  assume  the  entire  loss  in  any  case 
but  in  all  cases  assuming  any  loss  beyond 
the  prescribed  scale. 

Much  emphasis  is  laid  upon  the  criticism 
that  the  act  creates  liability  without  fault. 
This  is  sufficiently  answered  by  what  has 
been  said,  but  we  may  add  that  liability 
without  fault  is  not  a  novelty  in  the  law. 
Tlie  common -law  liability  of  the  carrier,  of 
the  inn-koeper,  of  him  who  employed  fire  or 
other  dangorous  agency  or  harbored  a  mis- 
chievous animal,  was  not  dependent  alto- 
gether upon  questions  of  fault  or  negligence. 
Statutes    imposing    liability    without    fault 


have  been  sustained.  St.  Louis,  etc.  R.  Co. 
▼.  Mathews,  165  U.  S.  3,  22,  17  S.  Ct.  243, 
41  U.  S.  (L.  ed.)  611;  Chicago,  etc.  R.  Co. 
v.  Zemecke,  183  U.  S.  582,  686,  22  S.  Ct. 
229,  46  U.  S.   (L.  ed.)   339. 

We  have  referred  to  the  maxim  respondeat 
superior.    In  a  well-known  English  case.  Hall 
V.  Smith,  2  Bing.  166,  9  E.  C.  L.  160,  this 
maxim  was  said  by  Be8t>  C.  J.,  to  be  "bot- 
tomed on  this  principle,  that  he  who  expects 
to  derive  advantage  from  an   act  which  is 
done  by  another  for  him,  must  answer  for 
any  injury  which  a  third  person  may  sustain 
from  it.''     And  this  view  has  been  adopted 
in  New  York.     Cardot  v.  Barney,  63  N.  Y. 
281,  287,  20  Am.  Rep.  533.     The  provision 
for  compulsory  compensation,  in  the  act  un- 
der consideration,  [205]  cannot  be  deemed  to 
be  an  arbitrary  and  unreasonable  application 
of  the  principle,  so  as  to  amount  to  a  dep- 
rivation of  the  employer's  property  without 
due  process  of  law.     The  pecimiary  loss  re- 
sulting from  the  employee's  death  or  disable- 
ment must  fail  somewhere.     It  results  from 
something  done  in  the  course  of  an  opera- 
tion from  which  the  employer  expects  to  de- 
rive a  profit.     In  excluding  the  question  of 
fault  as  a  cause  of  the  injury,  the  act  in 
effect  disregards   the    proximate   cause   and 
looks  to  one  more  remote — ^the  primary  cause, 
as  it  may  be  deemed — and  that  is,  the  em- 
ployment itself.     For  this,  both  parties  are 
responsible,  since  they  voluntarily  engage  in 
it  as  coad venturers,  with  personal  injury  to 
the  employee  as  a  probable  and  foreseen  re- 
sult.   In  ignoring  any  possible  negligence  of 
the  employee   producing  or  contributing  to 
the   injury,   the   lawmaker   reasonably   may 
have  been  influenced  by  the  belief  that  in 
modem  industry  the  utmost  diligence  in  the 
employer's  service  is  in  some  degree  incon- 
sistent with  adequate  care  on  the  part  of  the 
employee  for  his  own  safety;  that  the  more 
intently  he  devotes  himself  to  the  work,  the 
less   he   can   take   precautions   for   his   own 
security.    And  it  is  evident  that  the  conse- 
quences ol  a  disabling  or  fatal   injury  are 
precisely  the  same  to  the  patties  immediately 
affected,  and  to  the  community,  whether  the 
proximate    cause    be    culpable    or    innocent. 
Viewing  the  entire  matter,  it  cannot  be  pro- 
nounced arbitrarv  and  unreasonable  for  the 
State  to  impose  upon  the  employer  the  abso- 
lute duty  of  making  a  moderate  and  definite 
compensation  in  money  to  every  disabled  em- 
ployee, or  in  case  of  his  death  to  those  who 
were  entitled  to  look  to  him  for  support,  in 
lieu  of  the  common-law  liability  confined  to 
cases  of  negligence. 

This,  of  course,  is  not  to  say  that  any  scale 
of  compensation,  however  insignificant  on  the 
one  hand  or  onerous  on  the  other,  would  be 
supportable.  In  this  case,  no  criticism  is 
made  on  the  ground  that  the  compensation 
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prescribed  [206]  by  the  statute  in  question  is 
unreasonable  in  amount,  either  in  general  or 
in  the  particular  case.  Any  question  of  that 
kind  may  be  met  when  it  arises. 

But,  it  is  said,  the  statute  strikes  at  the 
fundamentals  of  constitutional  freedom  of 
contract;  and  we  are  referred  to  two  recent 
declarations  by  this  court.  The  first  is  this: 
^'Included  in  the  right  of  personal  liberty 
and  the  right  of  private  property — partaking 
of  the  nature  of  each — is  the  right  to  make 
contracts  for  the  acquisition  of  property. 
Chief  among  such  contracts  is  that  of  per- 
sonal employment,  by  which  labor  and  other 
services  are  exchanged  for  money  or  other 
forms  of  property.  If  this  right  be  struck 
down  or  arbitrarily  interfered  with,  there  is 
a  substantial  impairment  of  liberty  in  the 
long-established  constitutional  sense."  Cop- 
page  V.  Kansas,  236  U.  S.  1,  14,  35  S.  Ct. 
240,  59  U.  S.  (L.  ed.)  441.  And  this  is  the 
other:  "It  requires  no  argument  to  show 
that  the  right  to  work  for  a  living  in  the 
common  occupations  of  the  conmiunity  is  of 
the  very  essence  of  the  personal  freedom  and 
opportunity  that  it  was  the  purpose  of  the 
[Fourteenth]  Amendment  to  secure."  Truaz 
V.  Raich,  239  U.  S.  33,  41,  Ann.  Caa.  191 7B 
283,  36  S.  Ct.  7,  60  U.  S.  (L.  ed.)  131,  L.R.A. 
1916D  545. 

It  is  not  our  purpose  to  qualify  or  weaken 
either  of  these  declarations  in  the  least.  And 
we  recognize  that  the  legislation  under  review 
does  measurably  limit  the  freedom  of  em- 
ployer and  employee  to  agree  respecting  the 
terms  of  employment,  and  that  it  cannot  be 
supported  except  on  the  ground  that  it  is  a 
reasonable  exercise  of  the  police  power  of 
the  State.  In  our  opinion  it  is  fairly  sup- 
portable upon  that  ground.  And  for  this  rea- 
son :  The  subject-matter  in  respect  of  which 
freedom  of  contract  is  restricted  is  the  mat- 
ter of  compensation  for  human  life  or  limb 
lost  or  disability  incurred  in  the  course  of 
hazardous  employment,  and  the  public  has  a 
direct  interest  in  this  as  affecting  the  com- 
mon welfare.  "The  whole  is  no  greater  than 
the  sum  of  all  the  parts,  and  when  the  indi- 
vidual health,  safety,  and  welfare  are  sacri- 
ficed or  neglected,  the  State  [207]  must 
suffer."  Holden  v.  Hardy,  169  U.  S.  366, 
397,  18  S.  a.  383,  42  U.  S.  (L.  ed.)  780. 
It  cannot  be  doubted  that  the  State  may 
prohibit  and  punish  self-maiming  and  at- 
tempts at  suicide;  it  may  prohibit  a  man 
from  bartering  away  his  life  or  his  personal 
security;  indeed,  the  right  to  these  is  often 
declared,  in  bills  of  rights,  to  be  "natural 
and  inalienable;"  and  the  authority  to  pro- 
hibit  contracts  made  in  derogation  of  a 
lawfully  established  policy  of  the  State  re- 
specting compensation  for  accidental  death  or 
disabling  personal  injury  is  equally  clear. 
Chicago,  etc.  B.  Co.  v.  McGuire,  219  U.  a 


549,  571,  31  S.  a.  259,  55  U.  S.  (L.  ed.) 
328;  In  re  Second  Employers'  Liability  Cas- 
es, 223  U.  S.  1,  52,  32  S.  Ct.  169,  56  U.  S. 
(L.  ed.)    327. 

We  have  not  overlooked  the  criticism  that 
the  act  imposes  no  rule  of  conduct  upon  the 
employer  with  respect  to  the  conditions  of 
labor  in  the  various  industries  embraced 
within  its  terms,  prescribes  no  duty  with 
regard  to  where  the  workmen  shall  work,  the 
character  of  the  machinery,  tools,  or  appli- 
ances, the  rules  or  regulations  to  be  estab- 
lished, or  the  safety  devices  to  be  maintained. 
This  statute  does  not  concern  itself  with 
measures  of  prevention,  which  presumably  are 
embraced  in  other  laws.  But  the  interest  of 
the  public  is  not  confined  to  these.  One  of 
the  grounds  of  its  concern  with  the  continued 
life  and  earning  power  of  the  individual  is 
its  interest  in  the  prevention  of  pauperism, 
with  its  concomitants  of  vice  and  crime. 
And,  in  our  opinion,  laws  regulating  the  re- 
sponsibility of  employers  for  the  injury  or 
death  of  employees  arising  out  of  the  employ- 
ment bear  so  close  a  relation  to  the  protection 
of  the  lives  and  safety  of  those  concerned 
that  they  properly  may  be  regarded  as  coming 
within  the  category  of  police  regulations. 
Sherlock  v.  Ailing,  93  U.  S.  99,  103,  23  U.  S. 
(L.  ed.)  819;  Missouri  Pac.  R.  Co.  v.  Castle, 
224  U.  S.  541,  545,  32  S.  Ct.  606,  56  U.  S. 
(L.  ed.)   875. 

No  question  is  made  but  that  the  proce- 
dural provisions  of  the  act  are  amply  ade- 
quate to  afford  the  notice  and  opportunity 
to  be  heard  required  by  the  Fourteenth  [208] 
Amendment.  The  denial  of  a  trial  by  jury 
is  not  inconsistent  with  "due  process." 
Walker  v.  Sauvinet,  92  U.  S.  90,  23  U.  S. 
(L.  ed.)  678;  Frank  v.  Mangum,  237  U.  S. 
309,  340,  35  S.  Ct.  682,  69  U.  S.  (L.  ed.)  969. 

The  objection  under  the  "equal  prottction" 
clause  is  not  pressed.  The  only  apparent 
basis  for  it  is  in  exclusion  of  farm  laborers 
and  domestic  servants  from  the  scheme. 
But,  manifestly,  this  cannot  be  judicially  de- 
clared to  be  an  arbitrary  classification,  since 
it  reasonably  may  be  considered  that  the 
risks  inherent  in  these  occupations  are  excep- 
tionally patent,  simple,  and  familiar.  Mis- 
souri, Kansas,  etc.  R.  Co.  v.  Cade,  233  U.  S. 
642,  650,  34  S.  Ct.  678,  58  U.  S.  (L.  ed.) 
1135,  and  cases  there  cited. 

We  conclude  that  the  prescribed  scheme  of 
compulsory  compensation  is  not  repugnant  to 
the  provisions  of  the  Fourteenth  Amendment, 
and  are  brought  to  consider,  next,  the  man- 
ner in  which  the  employer  is  required  to  se- 
cure payment  of  the  compensation.  By  §  50. 
this  may  be  done  in  one  of  three  ways:  (a) 
state  insurance,  (b)  insurance  with  an  au- 
thorized insurance  corporation  or  association, 
or  (c)  by  a  deposit  of  securities.  The  rec- 
ord shows  that  the  predecessor  of  plaintiff  in 
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error  chose  the  third  method,  and,  with  the 
sanction  of  the  commission,  deposited  securi- 
ties to  the  amount  of  $300,000,  under  §  60, 
and  $30,000  in  cash  as  a  deposit  to  secure 
prompt  and  convenient  payment,  under  §  25, 
with  an  agreement  to  make  a  further  deposit 
if  required.  This  was  accompanied  with  a 
reservation  of  all  contentions  as  to  the  inva- 
lidity of  the  act,  and  had  not  the  effect  of 
preventing  plaintiff  in  error  from  raising  the 
questions  we  have  discussed. 

The  system  of  compulsory  compensation 
having  been  found  to  be  within  the  power  of 
the  State,  it  is  within  the  limits  of  permis- 
sible regulation,  in  aid  of  the  system,  to 
require  the  employer  to  furnish  satisfactory 
proof  of  his  financial  ability  to  pay  the  com- 
pensation, and  to  deposit  a  reasonable  amount 
of  securities  for  that  purpose.  The  third 
clause  of  §  50  has  not  been,  and  presumably 
will  [209]  not  be,  construed  so  as  to  give  an 
unbridled  discretion  to  the  commission;  nor 
is  it  to  be  presumed  that  solvent  employers 
will  be  prevented  from  becoming  self-insurers 
on  reasonable  terms.  No  question  is  made 
but  that  the  terms  imposed  upon  this  rail- 
road company  were  reasonable  in  view  of  the 
magnitude  of  its  operations,  the  number  of 
its  employees,  and  the  amount  of  its  payroll 
(about  $50,000,000  annually) ;  hence  no  criti- 
cism of  the  practical  effect  of  the  third  clause 
is  suggested. 

This  being  so,  it  is  obvious  that  this  case 
presents  no  question  as  to  whether  the  State 
might,  consistently  with  the  Fourteenth 
Amendment,  compel  employers  to  effect  in- 
surance according  to  either  of  the  plans  men- 
tioned in  the  first  and  second  clauses.  There 
is  no  such  compulsictn,  since  self-insurance 
under  the  third  clause  presumably  is  open  to 
all  employers  on  reasonable  terms  that  it  is 
within  the  power  of  the  State  to  impose. 
Regarded  as  optional  arrangements,  for  ac- 
ceptance or  rejection  by  employers  unwilling 
to  comply  with  that  clause,  the  plans  of  in- 
surance are  unexceptionable  from  the  consti- 
tutional standpoint.  Manifestly,  the  em- 
ployee is  not  injuriously  affected  in  a  consti- 
tutional sense  by  the  provisions  giving  to  the 
employer  an  option  to  secure  payment  of  the 
compensation  in  either  of  the  modes  pre- 
scribed, for  there  is  no  presumption  that 
either  will  prove  inadequate  to  safeguard  the 
employee's  interests. 

Judgment  affirmed. 


NOTE. 

The  reported  case  sustains  the  validity  of 
the  Workmen's  Compensation  Act  of  New 
York,  an  act  of  the  compulsory  type.  The 
court  upholds  the  principle  on  which  acts  of 
that  character  are  founded,  deeming  that  the 
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imposition  on  employers  of  a  liability  with- 
out reference  to  negligence  is  not  unjust,  or 
arbitrary,  or  a  denial  of  due  process  of  law, 
in  view  of  the  correlative  sidvantage  con- 
ferred by  the  limitation  of  the  amount  re- 
coverable in  cases  where  actionable  negli- 
gence exists.  With  the  decision  in  the  re- 
ported case  opinions  were  handed  down  in 
two  other  cases  involving  the  same  subject- 
matter,  Hawkins  v.  Bleakly,  reported  in  full, 
immediately  following,  upholding  the  elective 
Workmen's  Compensation  Act  of  Iowa,  and 
Mountain  Timber  Co.  v.  Washington,  re- 
ported in  full,  post,  this  volume,  at  page 
642,  sustaining  the  Washington  Act  which 
provides  for  compensation  to  injured  em- 
ployees from  an  insurance  fund  which  em- 
ployers are  required  to  maintain.  The  three 
decisions  therefore  put  at  rest  the  entire 
question  of  the  validity  of  workmen's  com- 
pensation acts.  The  earlier  decisions  of  the 
courts  of  the  several  states  and  the  lower 
federal  courts  on  that  subject  are  reviewed 
in  the  notes  to  Ives  v.  South  Buffalo  R.  Co. 
Ann.  Cas.  1912B  156;  Deikeikis  v.  Link-Belt 
Co.  Ann.  Cas.  1915A  241;  and  Kentucky 
State  Journal  Co.  v.  Workmen's  Compensa- 
tion Board,  Ann.  Cas.  1916B  1273. 
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Workmen's  Oompenaatlon  Acta  —  Va- 
lidity. 

There  is  no  denial  of  due  process  of  law 
in  the  provisions  of  the  Iowa  elective  Work- 
men's Compensation  Act  (Iowa  Laws  35th 
Gen.  Assem.  chap.  147),  that  an  employer 
rejecting  the  compensation  features  of  that 
act  shall  not  escape  liability  for  personal  in- 
jury sustained  by  an  employee  arising  out  of, 
or  in  the  usual  course  of,  the  employment, 
because  the  employee  assumed  the  risk  of  the 
employment,  or  because  of  the  employee's 
negligence,  unless  this  was  wilful  and  with 
the  intent  to  cause  the  injury,  or  was  the 
result  of  intoxication,  or  because  the  injury 
was  caused  by  the  negligence  of  a  coemployee, 
and  that  in  an  action  against  such  rejecting 
employer  it  shall  be  presumed  that  the  injury 
was  the  direct  result  of  his  negligence,  and 
that  he  must  assume  the  burden  of  proof  to 
rebut  such  presumption.  * 

[See  note  at  end  of  this  case.] 
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Evidenoe  ~  Statute  Estalilishins  Pre<- 
snmption  —  Validity.- 

A  state  may,  consistently  with  the  due 
process  of  law  clause  of  U.  S.  Const.  14th 
Amend.,  establish  by  statute  presumptions  and 
rulea  respecting  the  burden  of  proof,  provided 
that  the  statute  be  not  unreasonable  in  itself, 
and  not  conclusive  of  the  rights  of  a  party. 

[See  36  Am.  St.  Rep.  682.] 

Workmen**   Compensation    Aot   ~-   Va- 
lidity. 

There  is  nothing  repugnant  to  U.  S.  Const. 
14th  Amend,  in  the  provision  of  the  Iowa 
Workmen's  Compensation  Act  (Iowa  Laws 
35th  Gen.  Assem.  chap.  147)  that  where  an 
employee  electe  to  reject  the  act  he  shall 
state  in  an  affidavit  who,  if  anybody,  request- 
ed or  suggested  that  he  should  do  so,  and 
that  if  it  be  found  that  the  employer  or  his 
agent  made  such  request  or  suggestion,  the 
employee  shall  be  conclusively  presumed  to 
have  been  unduly  influenced  and  his  rejection 
of  the  act  shall  be  void. 

[See  note  at  end  of  this  case.] 

Same. 

The  scheme  adopted  by  the  Iowa  Work- 
men's Compensation  Act  (Iowa  Laws  35tli 
Gen.  Assem.  chap.  147),  for  the  adjustment 
of  compensation  when  the  employer  accepts 
its  provisions,  is  not  in  contravention  of  U. 
S.  Const.  14th  Amend,  as  clothing  an  admin- 
istrative body  with  an  arbitrary  discretion 
inconsistent  with  due  process  of  law,  where 
the  act  provides  the  measure  of  compensa- 
tion, the  circumstances  under  which  it  is  to 
be  made,  establishes  administrative  machin- 
ery for  applying  the  statutory  measure  to 
the  facts  of  each  particular  case,  and  pro- 
vides for  a  hearing  before  an  administrative 
tribunal,  and  for  judicial  review  upon  all 
fundamental  jurisdictional  questions. 

[See  note  at  end  of  this  case.] 

Jnry  ~-  Constitutional  Risht  to  Jjmtj 
Trial  —  Fonrtoentli  Aniendsient. 

Trial  by  jury  is  not  embraced  in  the  rights 
secured  by  the  14th  Amendment  to  the  Fed- 
eral Constitution. 

EfPeot  of  Ordinanoe  of  1787. 

Iowa  was  not  a  part  of  the  northwest  ter- 
ritory, and  was  therefore  unaffected  by  the 
guaranty  in  the  Ordinance  of  July  13,  1787 
(1  Stat,  at  L.  51,  note,  8  Fed.  St.  Ann.  17), 
for  the  government  of  that  territory,  that 
the  inhabitents  thereof  shall  always  be  enti- 
tled to  the  benefits  of  trial  by  jury. 

[See  Ann.  Cas.  1916D  942.] 

Same. 

The  admission  of  Iowa  to  the  Union  under 
the  Acte  of  March  3,  1845  (5  Stat,  at  L.  742, 
789,  chaps.  48  and  76)  ;  August  4,  1846  (9 
Stat,  at  L.  52,  chap.  82) ;  and  December  2iiB, 
1846  (9  Stat,  at  L.  117,  chap.  1),  upon  an 
equal  footing  with  the  original  states,  and 
the  adoption  of  a  state  constitution,  abro- 
gated any  extension  te  Iowa  of  the  guaran- 
ties of  the  Ordinance  of  July  13,  1787  (1 
Stat,  at  L.  51,  note,  8  Fed.  St.  Ann.  17),  for 
the  government  of  the  northwest  territory, 
including  the  right  to  trial  by  jury,  which 
may  have  been  affected  by  the  Act*  of  June 


12,  1838  (5  Stat,  at  L.  235,  chap.  96),  estab- 
lishing a  territorial  government  for  Iowa. 

Workmen's   Compensation  Aot  —  Va- 
Udity. 

Employers  are  not  denied  the  equal  pro- 
tection of  the  laws,  contrary  to  U.  S.  Const. 
14th  Amend,  by  the  provisions  of  the  Iowa 
Workmen's  Compensation  Act  (Iowa  Laws 
35th  Gen.  Assem.  chap.  147 ) »  §  5,  that  where 
both  employer  and  employee  reject  the  act, 
the  liability  of  the  employer  shall  be  the 
same  as  though  the  employee  had  not  re- 
jected it,  thus  leaving  a  rejecting  employer 
liable,  whether  the  employee  on  his  part  ac- 
cepts or  rejects  the  act,  for  personal  injuries 
sustained  by  an  employee  arising  out  of  and 
in  the  usual  course  of  the  employment,  with 
no  right  to  avail  himself  of  the  fellow-servant 
rule  or  the  defenses  of  contributory  Dili- 
gence or.  assumption  of  risk,  while  by  §  3b, 
if  the  employee  rejects  the  act  and  the  em- 
ployer accepts  it,  the  latter  may  avail  him- 
self of  such  common-law  rules  and  defenses. 

[See  note  at  end  of  this  case.] 

Constitutional  Iaw  *-  Persona  Entitled 
to  Attack  Statnte. 

The  question  of  the  constitutionality  of  the 
compulsory  insurance  provisions  of  the  Iowa 
elective  Workmen's  Compensation  Act  (Iowa 
Laws  35th  Gen.  Assem.  chap.  147 ) ,  §  42,  will 
not  be  considered  by  the  Federal  Supreme 
Court  at  the  instance  of  an  appealing  em- 
ployer who  has  not  accepted  the  act,  where 
the  highest  state  court  construes  such  act  as 
not  compelling  an  employer  to  insure  unless 
he  has  accepted  and  thus  become  subject  to 
the  act. 

[See  19  Ann.  Cas.  175;  Ann.  Cas.  1915C 
67.] 

Appeal  from  United  States  District  Court, 
Southern  District  of  Iowa. 

Action  by  J.  C.  Hawkins,  plaintiff,  against 
John  L.  Bleakly  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiff  appeals.  The 
facte  are  stated  in  the  (pinion.    AFFiBMcai. 

Robert  Ryan^  Jaane9  P.  HewUt  and  F.  G, 
Ryan  for  appellant. 

Hewry  E,  Bampson,  John  T.  Olarkson  and 
Oeorge  Cos$on  for  appellees. 

[211]  PiTNET,  J. — ^This  is  a  suit  in  equity, 
brought  by  appellant  in  the  United  Stetes 
District  Court,  to  restrain  the  enforcement 
of  an  act  of  the  General  Assembly  of  the 
State  of  Iowa,  approved  April  18,  1913,  re- 
lating to  employers'  liability  [212]  and  work- 
men's compensation;  it  being  c  147  of  Laws 
of  Iowa,  35  G.  A.;  embraced  in  Iowa  Code, 
Supp.  of  1913,  §  2477m.  The  bill  sete  forth 
that  complainant  is  an  employer  of  laborers 
within  the  meaning  of  the  act,  but  has  re- 
jected ite  provisions,  alleges  that  the  statute 
is  in  contravention  of  the  federal  and  state 
constitutions,  ete.,  eto.  A  motion  to  dismiss 
was  sustained  by  the  District  Court   <220 
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Ped.  Eep.  378),  and  the  ease  comes  here  by 

direct  appeal,  because  of  the  eonstitutional 

question,  under  §  238,  Jud.  Code  (6  Fed.  St. 

Ann.  2d  ed.  794). 

Since  the  decision  below,  the  Suprone 
Court  of  Iowa,  in  an  able  and  exhaustive 
opinion,  has  sustained  the  act  against  all  con- 
stitutional objections,  at  the  same  time  con- 
struing some  of  its  provisions.  Hunter  y. 
Colfax  Consol.  Coal  Co.  175  la.  245,  154  N. 
W.  1037,  157  N.  W.  145.  Hence  no  objec- 
tion under  the  state  constitution  is  here 
pressed,  and  we  of  course  accept  the  construc- 
tion placed  upon  the  act  by  the  state  court 
of  last  resort. 

As  to  private  employers,  it  is  an  elective 
workmen's  compensation  law,  having  the 
same  general  features  found  in  the  recent 
legislation  of  many  of  the  States,  sustained 
by  their  courts.  See  Opinion  of  Justices,  209 
Mass.  607,  96  N.  E.  308;  Young  v.  Duncan, 
218  Mass.  346,  106  N.  £.  1 ;  Borgnis  v.  Falk 
Co.  147  Wis.  327,  133  N.  W.  209,  37  L.R.A. 
(N.S.)  489;  State  Yaple  v.  Creamer,  86  Ohio 
St.  349,  97  N.  E.  602,  39  L.R.A.(N.S.)  694; 
Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  671,  35 
S.  Ct.  167,  69  U.  S.  (L.  ed.)  364;  Sexton 
V.  Newark  Dist.  Tel.  Co.  84  N.  J.  L.  86,  86 
Atl.  451,  86  N.  J.  L.  701,  91  Atl.  1070; 
Deibeikis  v.  Link-Belt  Co.  261  111.  454,  Ann. 
Cas.  1915A  241,  104  N.  E.  211;  Crooks  v. 
Tazewell  Coal  Co.  263  HI.  343,  Ann.  Cas. 
1915C  304,  105  N.  E.  132;  Victor  Chemical 
Works  V.  Industrial  Board,  274  111.  11,  113 
X.  E.  173:  Mathison  v.  Minneapolis  St.  R. 
Co.  126  Minn.  286,  148  N.  W.  71,  L.R.A. 
1916D  412;  Shade  v.  Ash  Grove  Lime,  etc. 
Cement  Co.  92  Kan.  146,  139  Pac.  1193,  93 
Kan.  257,  144  Pac.  249;  Sayles  ▼.  Foley,  38 
H.  I.  484,  96  Atl.  340;  Greene  v.  Caldwell, 
170  Ky.  571,  186  S.  W.  648;  Middleton  v. 
Texas  Power,  etc.  Co.  (Tex.)  185  S.  W.  556. 
The  main  purpose  of  the  act  is  to  establish, 
in  all  employments  except  those  of  household 
servants,  farm  laborers,  and  casual  employees, 
[213]  a  system  of  compensation  according  to 
a  prescribed  schedule  for  all  employees  sus- 
taining injuries  arising  out  of  and  in  the 
course  of  the  employment  and  producing  tem- 
porary or  permanent  disability,  total  or  par- 
tial, and,  in  case  of  death  resulting  from  such 
injuries,  a  contribution  towards  the  support 
of  those  dependent  upon  the  earnings  of  the 
(employee;  the  compensation  in  either  case 
to  be  paid  by  the  employer  in  lieu  of  other 
liability,  and  acceptance  of  the  terms  of  the 
act  being  presumed  unless  employer  or  em- 
ployee gives  notice  of  an  election  to  reject 
them.  To  this  main  purpose  no  constitu- 
tional objection  is  raised,  the  attack  being 
confined  to  particular  provisions  of  the  law. 

Some  of  appellant's  objections  are  based 
upon  the  ground  that  the  employer  is  sub- 
jected to  a  species  of  duress  in  order  to  com- 
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pel  him  to  accept  the  compensation  features 
of  the  act,'  since  it  is  provided  that  an  em- 
ployer rejecting  these  features  shall  not  es- 
cape liability  for  personal  injury  sustained 
by  an  employee  arising  out  of  and  in  the 
usual  course  of  the  employment  because  the 
employee  assumed  the  risks  of  the  employ- 
ment, or  because  of  the  employee's  negligence 
unless  this  was  willful  and  with  intent  to 
cause  the  injury  or  was  the  result  of  intoxi- 
cation, or  because  the  injury  was  caused  by 
the  ne^igence  of  a  co-empl<^ee.  But  it  is 
clear,  as  we  have  pointed  out  in  New  York 
Cent.  R.  Co.  v.  White,  decided  this  day,  243 
U.  S.  188,  Ann.  Cas.  1917D  629,  37  S.  Ct. 
247,  that  the  employer  has  no  vested  right  to 
have  these  so-called  common-law  defenses  per- 
petuated for  his  benefit,  and  that  the  Four- 
teenth Amendment  does  not  prevent  a  State 
from  establishing  a  system  of  workmen's  com- 
pensation without  the  c<msent  of  the  em- 
ployer, incidentally  abolishing  the  defenses 
referred  to. 

The  same  may  be  said  as  to  the  provision 
that  in  an  action  against  an  employer  who 
has  rejected  the  act  it  shall  be  presumed  that 
the  injury  was  the  direct  result  of  his  negli* 
gence,  and  that  he  must  assume  the  burden  of 
[214]  proof  to  rebut  the  presumption  of  neg- 
ligence. In  addition,  we  may  repeat  that  the 
establishment  of  presumptions,  and  of  rules 
respecting  the  burden  of  proof,  is  clearly 
within  the  domain  of  the  state  governments, 
and  that  a  provision  of  this  character,  not 
unreasonable  in  itself  and  not  conclusive  of 
the  rights  of  the  party,  does  not  constitute 
a  denial  of  due  process  of  law.  Mobile,  etc. 
R.  Co.  V.  Turnipseed,  219  U.  S.  35,  42,  Ann. 
Cas.  1912A  463,  31  S.  Ct.  136,  55  U.  S.  (L. 
ed.)  78,  32  L.R.A.(N.S.)  226. 

Objeciion  is  made  to  the  provision  in  §  3, 
that  where  an  employee  elects  to  reject  the 
act  he  shall  state  in  an  affidavit  who,  if  any- 
body, requested  or  suggested  that  he  should 
do  so,  and  if  it  be  found  that  the  employer 
or  his  agent  made  such  a  request  or  sug- 
gestion, the  employee  shall  be  conclusively 
presumed  to  have  been  unduly  influenced,  and 
his  rejection  of  the  act  shall  be  void.  Passing 
the  point  that  appellant  is  an  employer,  and 
will  not  be  heard  to  raise  constitutional  ob- 
jections that  are  good  only  from  the  stand- 
point of  employees  (Hatch  v.  Reardon,  204 
U.  S.  152,  160,*  27  S.  Ct.  188,  61  U.  S.  (L. 
ed.)  415;  Rosenthal  v.  New  York,  226  U.  S. 
260,  271,  Ann.  Cas.  1914B  71,  33  S.  Ct.  27, 
67  U.  S.  (L.  ed.)  212;  Plymouth  Coal  Co.  v. 
Pennsylvania,  232  U.  S.  631,  644,  34  S.  Ct. 
369,  68  U.  S.  (L.  ed.)  713;  Jeffrey  Mfg.  Co.  v. 
Blagg,  235  U.  S.  671,  576,  35  S.  Ct.  167,  59  U. 
S.  (L.  ed.)  364;  Hendrick  v.  Maryland,  235 
U.  S.  610,  621,  35  S.  Ct»  140,  69  U.  S.  (L.  ed.) 
386 ) ,  it  is  sufficient  to  say  that  the  criticised 
provision  evidently  is  intended  to  safeguard 
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the  employee  from  all  inflaences  that  might 
be  exerted  by  the  employer  to  bring  about  his 
dissent  from  the  compensation  features  of  the 
act.  The  lawmaker  no  doubt  entertained  the 
view  that  the  act  was  more  beneficial  to  em- 
ployees than  the  common-law^  rules  of  em- 
ployer's liability,  and  that  it  was  highly  im- 
probable an  employee  would  reject  the  new 
arrangement  of  his  own  free  will.  The  pro- 
vision is  a  permissible  regulation  in  aid  of 
the  general  scheme  of  the  act. 

It  is  said  that  there  is  a  denial  of  due 
process  in  that  part  of  the  act  which  provides 
for  the  adjustment  of  tlie  compensation  where 
the  employer  accepts  its  provisions.  In  case 
of  disagreement  between  an  employer  and  an 
[215]  injured  employee,  either  party  may  no- 
tify the  Industrial  Commissioner,  who  there- 
upon shall  call  for  the  formation  of  an  arbi- 
tration committee  consisting  of  three  persons, 
with  himself  as  chairman.  The  committee  is 
to  make  such  inquiries  and  investigations  as 
it  shall  deem  necessary,  and  its  report  is  to 
be  filed  with  the  Industrial  Commissioner. 
If  a  claim  for  review  is  filed,  the  commis- 
sioner, and  not  the  committee,  is  to  hear  the 
parties,  may  hear  evidence  in  regard  to  per- 
tinent matters,  and  may  revise  the  decision 
of  the  committee  in  whole  or  in  part,  or  refer 
the  matter  back  to  the  committee  for  further 
findings  of  fact.  And  any  party  in  interest 
may  present  the  order  or  decision  of  the  com- 
missioner, or  the  decision  of  an  arbitration 
committee  from  which  no  claim  for  review 
has  been  filed,  to  the  district  court  of  the 
county  in  which  the  injury  occurred,  where- 
upon the  court  shall  render  a  decree  in  ac- 
cordance therewith,  having  the  same  effect 
as  if  it  were  rendered  in  a  suit  heard  and 
determined  by  the  court,  except  that  there 
shall  be  no  appeal  upon  questions  of  fact  or 
where  the  decree  is  based  upon  an  order  or 
decision  of  the  commissioner  which  has  not 
been  presented  to  the  court  within  ten  days 
after  the  notice  of  the  filing  thereof  by  the 
commissioner.  With  respect  to  these  provi- 
sions, the  Supreme  Court  of  Iowa  held  (154 
N.  W.  1064) :  ^'Appeal  is  provided  from  the 
decree  enforcing  the  award  on  which  all  save 
pure  questions  of  fact  may  be  reviewed. 
.  .  .  We  hold  that  though  the  act  does 
not  in  terms  provide  for  judicial  review, 
except  by  said  appeal,  the  statute  does  not 
take  from  the  court  all  jurisdiction  in  the 
premises.  .  .  .  We  are  in  no  doubt 
that  the  very  structure  of  the  law  of  the 
land,  and  the  inherent  power  of  the  courts, 
would  enable  them  to  interfere,  if  what  we 
have  defined  to  be  the  jurisdiction  conferred 
upon  the  arbitration  committee  were  by  it 
exceeded — could  inquire  whether  the  act  was 
being  enforced  against  one  who  had  rejected 
it,  whether  [216]  the  claiming  employee  was 
an  employee,  whether  he  was  injured  at  all, 


whether  his  injury  was  one  arising  out  of 
such  employment,  whether  it  was  due  to  in- 
toxication of  the  servant,  or  self-inflicted  or, 
acceptance  being  conceded,  into  whether  an 
award  difi'erent  from  the  statute  schedules 
had  been  made,  into  whether  the  award  were 
tainted  with  fraud  on  part  of  the  prevailing 
party,  or  of  the  arbitration  committee,  and 
into  whether  that  body  attempted  judicial 
functions,  in  violation  of  or  not  granted  by 
the  act."  Thus  it  will  be  seen  that  the  act 
prescribes  the  measure  of  compensation  and 
the  circumstances  under  which  it  is  to  be 
made,  and  establishes  administrative  machin- 
ery for  applying  the  statutory  measure  to 
the  facts  of  each  particular  case;  provides 
for  a  hearing  before  an  administrative  tri- 
bunal, and  for  judicial  review  upon  all  funda- 
mental and  jurisdictional  questions.  This 
disposes  of  the  contention  that  the  adminis- 
trative body  is  clothed  with  an  arbitrary  and 
unbridled  discretion,  inconsistent  with  a 
proper  conception  of  due  process  of  law.  Ply- 
mouth Coal  Co.  V.  Pennsylvania,  232  U.  S. 
531,  546,  34  S.  Ct.  359,  58  U.  S.  (L.  ed.)  713. 

Objection  is  made  that  the  act  dispenses 
with  trial  by  jury.  But  it  is  settled  that  this 
is  not  embraced  in  the  rights  secured  by  the 
Fourteenth  Amendment.  Walker  v.  Sauvinet, 
92  U.  S.  90,  23  U.  S.  (L.  ed.)  678;  Frank 
V.  Mangum,  237  U.  S.  309,  340;  New  York 
Cent.  R.  Co.  v.  White,  243  U.  S.  188,  37 
U.  S.   (L.  ed.)  247. 

It  is  elaborately  argued  that,  aside  from 
the  Fourteenth  Amendment,  the  inhabitants 
of  the  State  of  Iowa  are  entitled  to  this 
right,  because  it  was  guaranteed  by  the  Or- 
dinance of  July  13,  1787,  for  the  government 
of  the  Northwest  Territory,  1  Stat.  51  (8 
Fed.  St.  Ann.  17)  in  these  terms:  "The  in- 
habitants of  the  said  territory,  shall  always 
be  entitled  to  the  benefits  of  .  .  .  the 
trial  by  jury."  The  argument  is  rested,  first, 
upon  the  ground  that  Iowa  was  a  part  of 
the  Northwest  Territory.  This  is  manifestly 
untenable,  since  that  Territory  was  bounded 
on  the  west  by  the  Mississippi  River,  and 
Iowa  was  not  a  part  of  it,  but  of  [217]  the 
Louisiana  Purchase.  But,  secondly,  it  is  con- 
tended that  the  guaranties  contained  in  the 
Ordinance  were  extended  to  Iowa  by  the  A<;t 
of  Congress  approved  June  12,  1838,  estab- 
lishing a  territorial  government  (c.  96,  §  12, 
5  Stat.  235,  239),  and  by  the  acts  for  the 
admission  of  the  State  into  the  Union.  Acts 
of  March  3,  1845,  chaps.  48  and  76,  5  Stat. 
742,  789;  Act  of  August  4,  1846,  c  82,  9 
Stat.  52;  Act  of  December  28,  1846,  c.  1,  9 
Stat.  117;  1  Poor,  Chart.  &  Const  331,  534, 
535,  551.  This  is  easily  disposed  of.  The 
Act  of  1838  was  no  more  than  a  regulation 
of  territory  belonging  to  the  United  States, 
subject  to  repeal  like  any  such  regulation; 
and  the  act  for  admitting  the  State,  so  far 
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from  perpetuating  anj  particular  institution 
previously  established,  admitted  it  "on  an 
equal  footing  with  the  original  States  in  all 
respects  whatsoever."  The  regulation,  al- 
though embracing  provisions  of  the  Ordinance 
declared  to  be  unalterable  unless  by  common 
consent,  had  no  further  force  in  Iowa  after 
its  admission  as  a  State  and  the  adoption 
of  a  state  constitution,  than  other  acts  of 
Congress  for  the  government  of  the  Territory. 
A]l  were  superseded  by  the  state  constitution. 
Permoli  v.  New  Orleans,  3  How.  589,  610,  11 
U.  S.  (L.  ed.)  739;  Coyle  v.  Smith,  221  U. 
S.  559,  567,  570,  31  S.  Ct.  688,  55  U.  S. 
(L.  ed.)  853;  Cincinnati  v.  Louisville,  etc. 
R.  Co.  223  U.  S.  390,  401,  32  S.  Ct.  267,  56 
U.  S.  (L.  ©d.)  481.  The  State  of  Iowa,  there- 
fore,  18  as  much  at  liberty  as  any  other  State 
to  abolish  or  limit  the  right  of  trial  by  jury; 
or  to  provide  for  a  waiver  of  that  right,  as 
it  has  done  by  the  act  under  consideration. 

Section  5  is  singled  out  for  criticism,  as 
denying  to  employers  the  equal  protection  of 
the  laws.  It  reads:  ''Where  the  employer 
and  tfnployee  elect  to  reject  the  terms,  condi- 
tions and  provisions  of  this  act,  the  liability 
of  the  employer  shall  be  the  same  as  though 
the  employee  had  not  rejected  the  terms,  con- 
ditions and  provisions  thereof."  As  we  have 
shown,  if  the  employer  rejects  the  act  he 
remains  liable  for  personal  injury  sustained 
by  an  [218]  employee,  arising  out  of  and  in 
the  usual  course  of  the  employment,  and  is 
not  to  escape  by  showing  that  he  had  exer- 
cised reasonable  care  in  selecting  competent 
employees  in  the  business,  or  that  the  em- 
ployee had  assumed  the  risk,  or  that  the 
injury  was  caused  by  the  negligence  of  a 
co-employee,  or  even  by  showing  that  the 
plaintiff  was  negligent,  unless  such  negli- 
gence was  wilful  and  with  intent  to  cause 
the  injury  or  was  the  result  of  intoxication 
on  the  part  of  the  injured  party.  This  is  the 
result  whether  the  employee  on  his  part  ac- 
cepts or  rejects  the  act.  But  where  the  em- 
ployee rejects  it  and  the  employer  accepts  it, 
then,  by  §  3b,  "the  employer  shall  have  the 
right  to  plead  and  rely  upon  any  and  all 
defenses  including  those  at  common  law,  and 
the  rules  and  dejfenses  of  contributory  negli- 
gence, assumption  of  risk  and  fellow-servant 
shall  apply  and  be  available  to  the  employer 
as  bv  statute  authorized  unless  otherwise 
provided  in  this  act;"  with  a  proviso  not 
material  to  the  present  point.  We  cannot  say 
that  there  is  here  an  arbitrary  classiflcation 
within  the  inhibition  of  the  "equal  protec- 
tion" clause  of  the  Fourteenth  Amendment. 
All  employers  are  treated  alike,  and  so  are 
all  employees ;  and  if  there  be  some  difference 
as  between  employer  and  employee  respecting 
the  inducements  that  are  held  out  for  ac- 
Ann.  Cas.  1017D — 41. 
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cepting  the  compensation  features  of  the  act, 
it  goes  no  further  than  to  say  that  if  neither 
party  is  willing  to  accept  them  the  employ- 
er's liability  shall  not  be  subject  to  either 
of  the  several  defenses  referred  to.  As  al- 
ready shown,  the  abolition  of  such  defenses 
is  within  the  power  of  the  State,  and  the 
legislation  cannot  be  condemned  when  that 
power  has  been  qualifiedly  exercised,  without 
unreasonable  discrimination. 

Section  42  of  the  act  provides:  "Every 
employer,  subject  to  the  provisions  of  this 
act,  shall  insure  his  liability  thereunder  in 
some  corporation,  association  or  organization 
approved  by  the  state  department  of  insur- 
ance. .  .  .  [219]  And  if  such  employer  re- 
fuses, or  neglects  to  comply  with  this  sec- 
tion, he  shall  be  liable  in  case  of  injury  to 
any  workman  in  his  employ  under  part  one 
(1)  of  this  act."  The  Supreme  Court  of 
Iowa,  in  the  Hunter  Case,  said  of  §  42,  154 
N.  W.  1056:  "This  clearly  shows  that  no 
employer  is  compelled  to  insure  unless  he 
has  accepted,  and  thus  become  subject  to,  the 
act;"  proceeding,  however,  to  discuss  the  case 
further  upon  the  hypothesis  that  all  employ- 
ers named  in  the  act  were  compelled  to 
maintain  insurance.  In  view  of  the  construc- 
tion adopted,  it  is  unnecessary  for  ua  to  paas 
upon  the  question  of  compulsory  insurance 
in  this  case,  appellant  not  having  accepted 
the  act. 

Other  contentions  are  advanced,  but  they 
are  without  merit  and  call  for  no  particular 
mention. 


Decree  affirmed. 


NOTE. 


The  reported  case,  holding  to  be  constitu- 
tional the  Workmen's  Compensati<xi  Act  of 
Iowa,  sustains  the  principle  on  which  are 
based  the  so-called  "elective"  compensation 
acts,  whereby  an  election  is  afforded  to  em- 
ployers as  to  accepting  the  provisions  of  the 
act,  but  employers  not  so  electing  are  de- 
prived, in  actions  for  negligenee,  of  the  benefit 
of  certain  common-law  defenses.  The  validity 
of  other  aspects  of  workmen's  compensation 
laws  was  settled  in  the  opinions  handed  down 
at  the  same  term  in  New  York  Central  R. 
Co.  V.  White,  reported  in  full,  ante,  this 
volume,  at  page  629,  and  Mountain  Timber 
Co.  V.  Washington,  reported  in  full,  post,  this 
volume,  at  page  642,  wherein  two  different 
types  of  compulsory  acts  were  sustained.  The 
earlier  cases  are  discussed  in  the  notes  to 
Ives  V.  South  Buffalo  K.  Co.  Ann.  Cas.  1912B 
156;  Deikeikis  v.  Link-Belt  Co.  Ann.  Cas. 
19 15 A  241;  and  Kentucky  State  Journal  Co. 
V.  W^orkmen's  Compensation  Board,  Ann.  Cas. 
1916B  1273. 
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MOUNTAIN  TIMBER  COMPANY 

V. 

STATE  OF  WASHINGTON. 

United  States  Supreme  Court — ^March  6, 

1917. 

243  V.  5.  219;  37  S.  Ct.  200. 


Workmen's  Compensation  Aet  ~-  Va- 
lidity. 

RightB  of  employees  under  U.  S.  Const. 
14th  Amend,  are  not  invaded  by  the  abolition, 
under  the  Washington  Workmen's  Compensa- 
tion Act  (Wash.  Laws  1911,  chap.  74),  of 
private  rights  of  action  for  damages  in  case 
of  disabling  or  fatal  accidental  personal  in- 
juries received  by  employees  in  certain  em- 
ployments denominated  "extra  hazardous" 
(and  in  any  other  industry,  at  the  option  of 
employer  and  employees),  and  the  substitu- 
tion  of  a  system  of  compensation  to  injured 
workmen  and  their  dependents  out  of  a  pub- 
lic fund  established  and  maintained  by  con- 
tributions required  to  be  made  by  the  em- 
ployers in  proportion  to  the  hazards  of  each 
claRs  of  occupation. 

[See  note  at  end  of  this  ease.] 

Constitntional  I<aw  —  Repnlilioan 
Form  of  Government  —  Jndioial  or 
Political  Question. 

Wliether  or  not  a  state  has  violated  the 
provision  of  U.  S.  Const,  art.  4,  §  4,  guar- 
anteeing to  every  state  in  the  Union  a  repub- 
lican form  of  government,  is  not  a  judicial 
question,  but  is  a  political  one,  which  is 
solely  for  Congress  to  determine. 

Workm.en's  Compensation  Act  —  Va- 
lidity. 

Tlie  right  to  trial  by  jury,  guaranteed  by 
U.  S.  Const.  7th  Amend.,  cannot  be  said  to 
be  infringed  by  the  W.asl;Lington  Workm.en's 
Compensation  Act  (Wash.  Laws  1911,  chap. 
74),  on  the  theory  that  if  such  act  be  valid, 
it  must  be  followed  in  the  federal  courts  in 
cases  that  are  within  its  provisions,  where 
there  ifi  nothing  in  such  act  that  excludes 
trial  by  jury  in  any  private  rights  of  action 
which  are  preserved,  and,  as  between  em- 
ployer and  employee,  the  act  abolishes  all 
right  of  recovery  in  ordinary  cases,  and  there- 
fore leaves  nothing  to  be  tried  by  a  jury. 

[See  note  at  end  of  this  case.] 

Same. 

A  state  may  consistently  with  U.  S.  Const. 
14th  Amend,  substitute  a  system  of  compul- 
sory compensation  for  disabling  or  fatal  acci- 
dental personal  injuries  received  by  em- 
ployees in  the  course  of  their  emplo3niient  in 
certain  so-called  hazardous  employments 
without  regard  to  fault  of  the  employer,  in 
lieu  of  the  existing  right  to  maintain  actions 
for  damages  in  cases  of  the  employers'  negli- 
gence, in  which  the  latter  may  assert  im- 
munity for  the  negligence  of  a  fellow  servant 
and  the  defenses  of  contributory  negligence 
and  assumed  risk. 

[Sec  note  at  end  of  this  case.] 


Same. 

The  exaction,  under  the  Washington  Work- 
men's  Ccmipensation  Act  (Wash.  Laws  1911, 
chap.  74),  from  employers  in  certain  indus- 
tries denominated  ''extra  hazardous,"  with- 
out regard  to  any  wrongful  act  on  their  part, 
or  to  whether  injuries  have  befallen  their 
own  employees  or  not,  of  periodical  contribu- 
tions based  upon  percentages  of  pay  rolls  to 
a  state  fund  from  which  compensation  shall 
be  made  for  disabling  or  fatal  injuries  re- 
ceived by  employees  in  the  course  of  their 
employment  in  such  industries,  is  not  incon- 
sistent with  the  due  process  of  law  and  equal 
protection  of  the  laws  clauses  of  U.  S.  Consft. 
14th  Amend.,  but  such  exaction  is  a  valid  ex- 
ercise of  the  state's  police  power,  there  being 
no  claim  that  the  scale  of  compensation  is 
unduly  large,  and  the  schedule  of  contribu- 
tion evidencing  an  intent  to  prop<»'tion  the 
various  percentages  according  to  the  hazard 
of  each  of  the  groups  into  which  the  indus- 
tries are  divided,  and  to  limit  the  burden  to 
the  requirements  of  each  industry. 

[See  note  at  end  of  this  case.] 

Sam.e. 

The  evident  purpose  of  the  Washington 
Workmen's  Compensation  Act  (Wash.  I^ws 
1911,  chap.  74),  to  classify  the  various  occu- 
pations according  to  the  respective  hazard  of 
each,  is  a  sufficient  answer  (there  being  no 
particular  showiiig  of  erroneous  classifica- 
tion) to  the  objection,  founded  on  U.  S. 
Const.  14th  Amend,  that  the  statute  goes  too 
far  in  classifying  as  hazardous  large  numbers 
of  occupations  that  are  not  hazardous  in 
their  nature. 

[See  note  at  end  of  this  case.] 

Same. 

The  Federal  Supreme  Court  will  not  assume, 
in  the  absence  of  an  actual  decision  of  the 
state  court,  that  the  provision  of  the  Wash- 
ington Workmen's  Compensation  Act  (Wash. 
Laws  1911,  chap.  74),  making  it  unlawful  for 
the  eniployer  to  deduct  any  part  of  his  com- 
pulsory contribution  to  the  state  fund  cre- 
ated by  that  act  from  the  wages  or  earnings 
of  his  workmen,  will  be  so  broadly  construed 
as  to  bring  it  in  conflict  with  the  Federal 
Constitution. 

[See  note  at  end  of  this  case.] 

Error  to  Washington  Supreme  Court. 

Action  by  State  of  W^ashington,  plaintiff. 
against  Mountain  Timber  Company,  defend- 
ant. Judgment  for  plaintiff  in  Superior 
Court,  Cowlitz  County.  Judgment  affirmed 
by  Washington  Supreme  Court.  Defendant 
brings  error.  The  facts  are  stated  in  tlie 
opinion.    Affirmed. 

F,  Markoe  RivirmSy  Theodore  W.  Reath^ 
Coy  Burnett  and  Edmund  C.  Strode  for  plain- 
tiff in  error. 

W,  V.  Tanner  for  defendant  in  error. 

[227]  PiTiOBT,  J. — This  was  an  action 
brought   by   the    State   against   plaintiff  in 


MOUNTAIN  TIMBER 

error,  a  corporation  engaged  in  the  business 
of  logging  timber  and  operating  a  logging 
railroad  and  a  sawmill  having  power-driven 
machinery,  all  in  the  State  of  Washington, 
to  recover  under  c.  74  of  the  Laws  of  1911, 
known  as  the  Workmen's  Compensation  Act, 
certain  premiums  based  upon  a  percentage  of 
the  estimated  pay-roll  of  the  workmen  em- 
ployed by  plaintiff  in  error  during  the  three 
months  beginning  October  1,  1911.  Plaintiff 
in  error  by  demurrer  raised  objections  tx)  the 
act  based  upon  the  Constitution  of  the  United 
States.  [228]  The  Supreme  Court  of  Wash- 
ington overruled  them,  and  affirmed  a  judg- 
ment in  favor  of  the  State,  75  Washington 
581,  following  ita  previous  decision  in  State 
V.  Clausen,  65  Waah.  156,  117  Pac.  1101,  37 
Ii.R.A.(N.S.)  466,  and  the  case  comes  here 
under  §  237,  Judicial  Code,  6  Fed.  St.  Ann. 
2d  ed.  723. 

The  act  establishes  a  state  fund  for  the 
compensation  of  workmen  injured  in  hazard- 
ous employment,  abolishes,  except  in  a  few 
i^pecified  cases,  the  action  at  law  by  employee 
against  employer  to  recover  damages  on  thu 
ground  of  negligence,  and  deprives  the  courts 
of  jurisdiction  over  such  controversies.  It  is 
obligatory  upon  both  employers  and  em- 
ployees  in  the  hazardous  employments,  and 
the  state  fund  is  maintained  by  compulsory 
contributions  from  employers  in  such  indus- 
tries, and  is  made  the  sole  source  of  compen- 
sation for  injured  employees  and  for  the  de- 
pendents of  those  whose  injuries  result  in 
death.  We  will  reeite  its  provisions  to  an 
extent  sufficient  to  show  the  character  of  the 
legislation. 

The  first  section  contains  a  declaration  of 
policy,  reciting  that  the  common-law  system 
^cTcrning  the  remedy  of  workmen  against 
employers  for  injuries  received  in  hazardous 
work  is  inconsistent  with  modern  industrial 
conditions,  and  in  practice  proves  to  be  eco- 
nomically unwise  and  unfair;  that  the  rem- 
edy of  the  workman  has  been  uncertain,  slow 
and  inadequate;  that  injuries  in  such  employ- 
ments, formerly  occasional,  have  become  fre- 
quent and  inevitable;  and  that  the  welfare 
of  the  State  depends  upon  its  industries,  and 
even  more  upon  the  welfare  of  its  wage- 
workers.  ''The  State  of  Washington,  there- 
fore, exercising  herein  its  police  and  sovereign 
power,  declares  that  all  phases  of  the  prem- 
ises are  withdrawn  from  private  controversy, 
and  sure  and  certain  relief  for  workmen,  in- 
jured in  extra  hazardous  work,  and  their 
families  and  dependents  is  hereby  provided 
regardless  of  questions  of  fault  and  to  the 
exclusion  of  every  other  remedy,  proceeding 
or  compensation,  except  as  otherwise  pro- 
vided in  this  [229]  act;  and  to  that  end  all 
civil  actions  and  civil  causes  of  action  for 
Buch  personal  injuries  and  all  jurisdiction  of 
the  courts  of  the  state  over  such  causes  are 
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hereby  abolished,  except  as  in  this  act  pro- 
vided." i 
The  second  section,  declaring  that  while 
there  is  a  hazard  in  all  employment,  certain 
employments  are  recognized  as  being  inher- 
ently constantly  dangerous,  enumerates  those 
intended  to  be  embraced  within  the  term 
"extra  hazardous,"  including  factories,  mills, 
and  workshops  where  machinery  is  used, 
printing,  electrotyping,  photo-engraving  and 
stereotyping  plants  where  machinery  is  used; 
foundries,  blast  furnaces,  mines,  wells,  gas 
works,  water  works,  reduction  works,  brew- 
eries, elevators,  wharves,  docks,  dredges, 
smelters,  powder  works;  logging,  lumbering, 
and  shipbuilding  operations;  logging,  street, 
and  interurban  railroads;  steamboats,  rail- 
roads, and  a  number  of  others;  at  the  same 
time  declaring  that  if  there  be  or  arise  any 
extra  hazardous  occupation  not  enumerated, 
it  shall  come  under  the  act,  and  its  rate  of 
contribution  to  the  accident  fund  shall  be 
fixed  by  the  Department  created  by  the  act 
upon  the  basis  of  the  relation  which  the  risk 
involved  bears  to  the  risks  classified,  until 
the  rate  shall  be  fixed  by  legislation.  The 
third  section  contains  a  definition  of  terms, 
and,  among  them,  "Workman  means  every 
person  in  this  state,  who,  after  September 
30,  1911,  is  engaged  in  the  employment  of 
an  employer  carrying  on  or  conducting  any 
of  the  industries  scheduled  or  classified  in 
section  4,  whether  by  way  of  manual  labor 
or  otherwise,  and  whether  upon  the  premises 
or  at  the  plant,  or,  he  being  in  the  course  of 
his  employment,  away  from  the  plant  of  his 
employer;"  with  a  proviso  giving  to  a  work- 
man injured  while  away  from  the  plant 
through  the  negligence  or  wrong  of  another 
not  in  the  same  employ,  or,  if  death  result 
from  the  injury,  to  his  widow,  children,  or 
dependents,  an  election  whether  to  take  under 
the  act  or  to  seek  a  remedy  against  the  third 
party.  "Injury"  [230]  is  defined  as  an  injury 
resulting  from  some  fortuitous  event,  as  dis- 
tinguished from  the  contraction  of  disease. 

Section  4  contains  a  schedule  of  contribu- 
tion, reciting  that  industry  should  bear  the 
greater  portion  of  the  burden  of  the  cost  of 
its  accidents,  and  requiring  each  employer 
prior  to  January  15th  of  each  year  to  pay 
into  the  state  treasury,  in  accordance  with 
the  schedule,  a  sum  equal  to  a  percentage  of 
his  total  pay-roll  for  the  year,  "the  samo 
being  deemed  the  most  accurate  method  of 
equitable  distribution  of  burden  in  proportion 
to  relative  hazard."  The  application  of  the 
act  as  between  employers  and  workmen  is 
made  to  date  from  the  first  day  of  October, 
1911,  the  payment  for  that  year  to  be  made 
prior  to  that  date  and  upon  the  basis  of  the 
pay-roll  of  the  last  preceding  three  months  of 
operation.  At  the  end  of  each  year  an  adjust- 
ment  of  accounts   is   to  be  made  upon   the 
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basis  of  the  actual  pay-roll.  The  schedule 
divides  the  various  occupations  into  groups, 
and  imposes  various  percentages  upon  tho 
different  groups,  the  lowest  being  li%,  in  the 
case  of  the  textile  industries,  creameries, 
printing  establishments,  etc.,  and  the  high- 
est being  10%,  in  the  case  of  powder  works. 
The  same  section  establishes  47  different 
classes  of  industry,  and  declares: 

"For  the  purpose  of  such  payments  ac- 
counts shall  be  kept  with  each  industry  in 
accordance  with  the  classification  herein  pro- 
vided and  no  class  shall  be  liable  for  the 
depletion  of  the  accident  fund  from  accidents 
happening  In  any  other  class.  Each  class 
shall  meet  and  be  liable  for  the  accidents 
occurring  in  such  class.  There  shall  be  col- 
lected from  each  class  as  an  initial  payment 
into  the  accident  fund  as  above  specified  on 
or  before  the  1st  day  of  October,  1911,  one- 
fourth  of  the  premium  of  the  next  succeed- 
ing year,  and  one-twelfth  thereof  at  the  close 
of  each  moiith  after  December  1911.  Pro- 
vided, Any  class  having  sufficient  funds  cred- 
ited to  its  account  at  the  end  of  the  first 
three  months  or  any  month  thereafter,  to 
meet  [231]  the  requirements  of  the  accident 
fund,  that  class  shall  not  be  called  upon  for 
such  month.  In  case  of  accidents  occurring 
in  such  class  after  lapsed  payment  or  pay- 
ments said  class  shall  pay  the  said  lapsed  or 
deferred  payments  commencing  at  the  first 
lapsed  payment,  as  may  be  necessary  to  meet 
such  requirements  of  the  accident  fund.  The 
fund  thereby  created  shall  be  termed  the  'ac- 
cident fund'  which  shall  be  devoted  exclu- 
sively to  the  purpose  specified  for  it  in  this 
Act.  In  that  the  intent  is  that  the  fund 
created  under  this  section  shall  ultimately 
he4xyme  neither  more  nor  less  than  self-sup- 
porting, exclusive  of  the  expense  of  adminis- 
tration, the  rates  in  this  section  named  are 
subject  to  future  adjustment  by  the  legisla^ 
ture,  and  the  classifications  to  rearrangement 
following  any  relative  increase  or  decrease  of 
hazard  shown  by  experience,"^  ...  If, 
after  this  act  shall  have  come  into  operation, 
it  is  shown  by  experience  under  the  act,  be- 
cause of  poor  or  careless  management,  any 
establishment  or  work  is  unduly  dangerous  in 
comparison  with  other  like  establishments  or 
works,  the  department  may  advance  its  classi- 
fication of  risks  and  premium  rates  in  pro- 
portion to  the  undue  hazard.    In  accordance 


with  the  same  principle,  any  such  increase 
in  classification  or  premium  rate,  shall  be 
subject  to  restoration  to  the  schedule  rate. 
.  .  .  If,  at  the  end  of  any  [232]  year,  it 
shall  he  seen  that  the  contribution  to  the 
accident  fund  by  any  class  of  industry  shall 
be  less  than  the  drain  upon  the  fund  on 
account  of  that  class,  the  deficiency  shall  be 
made  good  to  the  fund  on  the  Ist  day  of 
February  of  the  following  year  by  the  em- 
ployers of  that  class  in  proportion  to  their 
respective  payments  for  the  past  year." 

Section  5  contains  a  schedule  of  the  com- 
pensaticm  to  be  awarded  out  of  the  accident 
fund  to  each  injured  workman,  or  to  his 
family  or  dependents  in  case  of  his  death, 
and  declares  that  except  as  in  the  act  other- 
wise provided  such  payment  shall  be  in  lieu 
of  any  and  all  rights  of  action  against  any 
person  whomsoever.  Where  death  results 
from  the  injury,  the  compensation  includes 
the  expenses  of  burial,  not  exceeding  $75  in 
any  case,  a  monthly  payment  of  $20  for  the 
widow  or  invalid  widower,  to  cease  at  remar- 
riage, and  $6  per  month  for  each  child  under 
the  age  of  16  years  until  that  a^e  is  reached, 
but  not  exceeding  $35  in  all,  with  a  lump 
sum  of  $240  to  a  widow  upon  her  remar- 
riage ;  if  the  workman  leaves  no  wife  or  hus- 
band, but  a  child  or  children  under  the  age 
of  16  years,  there  is  to  be  a  monthly  payment 
of  $10  to  each  child  until  that  age  is  reached, 
but  not  exceeding  a  total  of  $35  per  month: 
if  there  be  no  widow,  widower,  or  child  under 
the  age  of  16  years,  other  dependent  relatives 
are  to  receive  monthly  paymenta  equal  to 
50%  of  the  average  monthly  support  actually 
received  by  such  dependent  from  the  work- 
man during  the  twelve  months  next  preceding 
his  injury,  but  not  exceeding  a  total  of  $20 
per  month.  For  permanent  total  disability 
of  a  workman,  he  is  to  receive  if  unmarried 
$20,  or,  if  married,  $25  per  month,  with  $5 
per  month  additional  for  each  child  under 
the  age  of  16  years,  but  not  exceeding  $35 
per  month  in  all.  (Section  7  provides  that 
the  monthly  payment,  in  caae  of  death  or 
permanent  total  disability,  may  be  converted 
into  a  lump  sum  payment,  not  in  any  case 
exceeding  $4,000,  according  to  the  expectancy 
[233]  of  life.)  For  temporary  total  disabil- 
ity tiiere  is  a  somewhat  different  scale,  com- 
pensation to  cease  when  earning  power  is 
restored.     For   permanent  partial  disability 


iBy  Sess.  Laws  1915,  c.  188,  p.  674,  677, 
§  4  was  amended  so  as  to  substitute  in  the 
place  of  the  clause  italicised  the  following: 
**In  that  the  intent  is  that  the  fund  created 
under  this  section  shall  ultimately  become 
neither  more  nor  less  than  self-supporting, 
exclusive  of  the  expense  of  administration, 
the  rates  named  in  this  section  are  subject 
to  future  adjustment  by  the  industrial  insur- 
Ance  department,  in  accordance  with  any  rel- 


ative increase  or  decrease  in  hazard  shown  by 
experience,  and  if  in  the  judgment  of  the 
industrial  insurance  department  the  moneys 
paid  into  the  fund  of  any  class  or  clasBM 
shall  be  insufficient  to  properly  and  sufficient- 
ly distribute  the  burden  of  expense  of  acci- 
dents occurring  therein,  the  department  may 
divide,  rearrange  or  consolidate  such  class  or 
classes,  making  such  adjustment  or  transfer 
of  funds  as  it  may  deem  proper." 
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the  workman  is  to  receive  compenBation  in  a 
lump  sum  equal  to  the  extent  of  the  injury, 
but  not  exceeding  $1,500. 

By  §  6,  if  injury  or  death  results  to  a 
workman  from  his  deliberate  intention  to 
produce  it,  neither  he  nor  his  widow,  child, 
or  dependents  shall  receive  any  payment  out 
of  the  fund.  If  injury  or  death  results  to  a 
Avorkman  from  the  deliberate  intention  of  the 
employer  to  produce  it,  the  workman  or  his 
widow,  child,  or  dependent  shall  have  the 
privilege  to  take  under  the  act,  and  also  have 
a  cause  of  action  against  the  employer  for 
any  excess  of  damage  over  the  amount  re- 
ceivable  under  the  act. 

By  §  19  provision  is  made  for  the  adoption 
of  the  act  by  the  joint  election  of  any  em- 
ployer and  his  employees  engaged  in  works 
not  extra  hazardous.  By  §  21  the  Industrial 
Insurance  Department  is  created,  consisting 
of  three  commissioners.  By  §  20  a  judicial 
review  is  given  in  the  nature  of  an  appeal  to 
the  Superior  Court  from  any  decision  of  the 
Department  upon  questions  of  fact  or  of  the 
proper  application  of  the  act,  but  not  upon 
matters  resting  in  the  discretion  of  the  De- 
partment. Other  sections  provide  for  matters 
of  detail,  and  §  11  renders  void  any  agree- 
ment by  employer  or  workman  to  waive  the 
benefit  of  the  act. 

From  this  recital  it  will  be  clear  that  the 
fundamental  purpose  of  the  act  is  to  abolish 
private  rights  of  action  for  damages  to  em- 
ployees in  the  hazardous  industries  (and  in 
any  other  industry  at  the  option  of  employer 
and  employees),  and  to  substitute  a  system 
of  compensation  to  injured  workmen  and  their 
dependents  out  of  a  public  fund  established 
and  maintained  by  contributions  required  to 
be  made  by  the  employers  in  proportion  to 
the  hazard  of  each  class  of  occupation. 

[234]  While  plaintiff  in  error  is  an  em- 
ployer, and  cannot  succeed  without  showing 
that  its  constitutional  rights  as  employer  are 
infringed  (Plymouth  Coal  Co.  v.  Pennsylva- 
nia, 232  U.  S.  531,  544,  34  S.  Ct.  359,  58 
U.  S.  (L.  ed.)  713;  Jeffrey  Mfg.  Co.  v.  Blagg, 
235  U.  S.  571,  576,  35  S.  Ct.  167,  59  U.  S. 
(L.  ed.)  364),  yet  it  is  evident  that  the  em- 
ployer's exemption  from  liability  to  private 
action  is  an  essential  part  of  the  legislative 
scheme  and  the  quid  pro  quo  for  the  burdens 
imposed  upon  him,  so  that  if  the  act  is  not 
valid  as  against  employees  it  is  not  valid  as 
against  employers. 

However,  so  far  as  the  interests  of  em- 
ployees and  their  dependents  are  concerned, 
this  act  is  not  distinguishable  in  any  point 
raising  a  constitutional  difficulty  from  the 
New  York  Workmen's  Compensation  Act,  sus- 
tained in  New  York  Cent.  R.  Co.  v.  White, 
decided  this  day,  243  U.  S.  188,  Ann.  Cas. 
19170  629,  37  *S.  Ct.  247.  It  is  true  that 
in  the  Washington  Act  the  state  fund  is  the 
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sole  source  from  which  the  compensation 
shall  be  paid,  whereas  the  New  York  Act 
gives  to  the  employer  an  option  to  secure  the 
compensation  either  through  state  insurance, 
insurance  with  an  authorized  insurance  cor- 
poration, or  by  a  deposit  of  securities  with 
the  state  commission.  But  we  find  here  no 
ground  for  a  distinction  unfavorable  to  the 
Washington  law. 

So  far  as  employers  are  concerned,  how- 
ever, there  is  a  marked  difference  between 
the  two  laws,  because  of  the  enforced  con- 
tributions to  the  state  fund  that  are  charac- 
teristic of  the  Washington  Act,  and  it  is 
upon  this  feature  that  the  principal  stress 
of  the  argument  for  plaintiff  in  error  is  laid. 

Two  of  the  constitutional  objections  may 
be  disposed  of  briefly.  It  is  urged  that  the 
law  violates  §  4  of  Article  IV  of  the  Consti- 
tution of  the  United  States,  guaranteeing  to 
every  State  in  the  Union  a  republican  form 
of  government.  As  has  been  decided  repeat- 
edly, the  question  whether  this  guaranty  has 
been  violated  is  not  a  judicial  but  a  political 
question,  committed  to  Congress  and  not  to 
the  courts.  Luther  v.  Borden,  7  How.  1,  39, 
42,  12  U.  8.  (L.  ed.)  581;  Pacific  [235] 
States  Telephone,  etc.  Co.  v.  Oregon,  223  U. 
S.  118,  32  S.  Ct.  224,  56  U.' S.  (L.  ed.)'377; 
Kiernan  v.  Portland,  223  U!  S.  151,  32  S.  Ct. 
231,  56  U.  S.  (L.  ed.)  386;  Marshall  v.  Dye, 
231  U.  S.  250,  256,  34  S.'Ct.  92,  58  U.  S. 
(L.  ed.)  206;  Davis  v.  Ohio,  241  U.  S,  565, 
36  S.  Ct.  708,  60  U.  S.  (L.  ed.)  1172. 

The  Seventh  Amendment,  with  its  provi- 
sion for  preserving  the  right  of  trial  by  jury, 
is  invoked.     It  is  conceded  that  this  has  no 

*  « 

reference  to  proceedings  in  the  state  courts 
(Minneapolis,  etc.  R.  Co.  v.  Bombolis,  241 
U.  S.  211,  217,  Ann.  Cas.  1916E  505,  36  S. 
Ct.  596,  60  U.  S.  (L.  ed.)  961,  L.R.A.1917A 
86),  but  it  is  urged  that  the  questioii  is 
material  for  the  reason  that  if  the  act  be 
constitutional  it  must  be  followed  in  the  fed- 
eral courts  in  cases  that  arie  within  its  provi- 
sions. So  far  as  private  rights  of  action  are 
preserved,  this  is  no  doubt  true;  but  with 
respect  to  those  we  find  nothing  in  the  act 
that  excludes  a  trial  by  jury.  As  between 
employee  and  employer,  the  act  abolishes  all 
right  of  recovery  in  ordinary  cases,  and 
therefore  leaves  nothing  to  be  tried  by  jury. 
The  only  serious  question  is  that  which  is 
raised  under  the  "due  process  of  law"  and 
"equal  protection"  clauses  of  the  Foul'teenth 
Amendment.  It  is  contend^  that  since  the 
act  unconditionally  requires  employers  in  the 
enumerated  occupations  to  make  payments  to 
a  fund  for  the  benefit  of  employees,  without 
regard  to  any  wrongful  act  of  the  employer, 
he  is  deprived  of  his  property,  and  of  his 
liberty  to  acquire  property,  without  compen- 
sation and  without  due  process  of  law.  It  is 
pointed  out  that  the  occupations  covered  in- 
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elude  many  that  are  private  in  their  char- 
acter, us  well  as  others  that  are  subject  to 
regulation  as  public  employmenta,  and  it  is 
argued  that  with  respect  to  private  occupa- 
tions (including  those  of  plaintiff  in  error) 
a  compulsory  compensation  act  does  not  con- 
cern the  interests  of  the  public  generally,  but 
only  the  particular  Interests  of  the  employees, 
and  is  unduly  oppressive  upon,  employers  and 
arbitrarily  interferes  with  and  restricts  the 
management  of  private  business  operations. 

The  statute,  although  approved  March  14, 
1911,  took  effect  as  between  employers  and 
workmen  on  October  1  [236]  in  that  year, 
actions  pending  and  causes  of  action  existing 
on  September  30  being  expressly  saved.  It 
therefore  disturbed  no  vested  rights,  its  effect 
being  confined  to  regulating  the  relation  of 
employer  and  employee  in  the  hazardous  oc- 
cupations in  fuiuro. 

If  the  legislation  could  be  regarded  merely 
as  substituting  one  form  of  employer's  lia- 
bility for  another,  the  points  raised  against 
it  would  be  answered  sufficiently  by  our  opin- 
ion in  New  York  Cent.  R.  Co.  v.  White,  supra, 
where  it  is  pointed  out  that  the  common-law 
rule  confining  the  employer's  liability  to  cases 
of  negligence  on  his  part  or  on  the  part  of 
others  for  whose  conduct  he  is  made  answer- 
able, the  immunity  from  responsibility  to  an 
employee  for  the  negligence  of  a  fellow  em- 
ployee, and  the  defenses  of  contributory  neg- 
ligence and  assumed  risk,  are  rules  of  law 
that  are  not  beyond  alteration  by  legislation 
in  the  public  interest;  that  the  employer  has 
no  vested  interest  in  them  nor  any  constitu- 
tional right  to  insist  that  they  shall  remain 
unchanged  for  his  benefit;  and  that  tlie  States 
are  not  prevented  by  the  Fourteenth  Amend- 
ment, while  relieving  employers  from  liabil- 
ity for  damages  measured  by  common-law 
standards  and  payable  in  cases  where  they 
or  others  for  whose  conduct  they  are  answer- 
able are  found  to  be  at  fault,  from  requiring 
them  to  contribute  reasonable  amounts  and 
according  to  a  reasonable  and  definite  scale 
by  way  of  compensation  for  the  loss  of  earn- 
ing power  arising  from  accidental  injuries  to 
their  employees,  irrespective  of  the  question 
of  negligence,  instead  of  leaving  the  entire 
loss  to  rest  where  it  may  chance  to  fall,  that 
is,  upon  particular  injured  employees  and 
their  dependents. 

But  the  Washington  law  goes  further,  in 
that  the  enforced  contributions  of  the  em- 
ployer are  to  be  made  whether  injuries  have 
befallen  his  own  employees  or  not,  so  that 
however  prudently  one  may  manage  his  busi- 
ness, even  to  the  point  of  immunity  to  his 
employees  from  accidental  [237]  injury  or 
death,  he  nevertheless  is  required  to  make 
periodical  contributions  to  a  fund  for  making 
compensation  to  the  injured  employees  of  his 
perhaps  negligent  competitors. 


In  the  present  case  the  Supreme  Court  of 
Washington  (75  Wash.  581,  683),  sustained 
the  law  as  a  legitimate  exercise  of  the  police 
power,  referring  at  the  same  time  to  its  pre- 
vious decision  in  the  Clausen  Case,  65  Wash- 
ington 156,  203,  207,  117  Pac.  110,  37  L.ILA. 
(N.S.)  466,  which  was  rested  principally  upon 
that  power,  but  also  (pp.  203,  207) ,  sustained 
the  charges  imposed  upon  employers  engaged 
in  the  specified  industries  as  possessing  the 
character  of  a  license  tax  upon  the  occupa- 
tion, partaking  of  the  dual  nature  of  a  tax 
for  revenue  and  a  tax  for  purposes  of  r^ula- 
tion.  We  are  not  here  concerned  with  any 
mere  question  of  construction,  nor  with  any 
distinction  between  the  police  and  the  taxing 
powers.  The  question  whether  a  state  law 
deprives  a  party  of  rights  secured  by  the 
Federal  Constitution  depends  not  upon  how 
it  is  characterized,  but  upon  its  practical 
operation  and  effect.  Henderson  v.  New 
York,  92  U.  S.  250,  268,  23  U.  S.  (L.  ed.) 
643;  Stockard  v.  Morgan,  185  U.  S.  27,  36, 
22  S.  Ct.  576,  46  U.  S.  (L.  ed.)  785;  Gal- 
veston, etc.  R.  Co.  V.  Texas,  210  U.  S.  217, 
227,  28  S.  a.  638,  52  U.  S.  (L.  ed.)  1031: 
Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S. 
1,  28,  30,  30  8.  Ct.  190,  64  U.  S.  (L.  ed.) 
355;  Ludwig  v.  Western  Union  Tel.  Co.  216 
U.  S.  146,  162,  30  S.  Ct.  280,  54  U.  S.  (L. 
ed.)  423;  St.  Louis  Southwestern  R.  Co.  ▼. 
Arkansas,  235  U.  S.  350,  362,  35  S.  Ct.  99, 
59  U.  S.  (L.  ed.)  265.  And  the  Federal  Con- 
stitution does  not  require  a  separate  exercise 
by  the  States  of  their  powers  of  r^^ation 
and  of  taxation.  Gundling  v.  Chicago,  177 
U.  S.  183,  189,  20  S.  Ct.  633,  44  U.  S.  (L. 
ed.)  725. 

Whether  this  legislation  be  regarded  as  a 
mere  exercise  of  the  power  of  r^;ulation.  or 
as  a  combination  of  regulation  and  taxation, 
the  crucial  inquiry  under  the  Fourteenth 
Amendment  is  whether  it  clearly  appears  to 
be  not  a  fair  and  reaaonable  exertion  of  gov- 
ernmental power,  but  so  extravagant  or  arbi- 
trary as  to  constitute  an  abuse  of  power. 
All  reasonable  presumptions  are  in  favor  of 
[238]  its  validity,  and  the  burden  of  proof 
and  argument  is  upon  those  who  seek  to  over- 
throw it.  Erie  R.  Co.  v.  Williams,  233  U.  S. 
685,  699,  3  S.  Ct.  761,  58  U.  S.  (L.  ed.)  1155. 
51  L.R.A.(N.S.)  1097.  In  the  present  case 
it  will  be  proper  to  consider:  (1)  Whether 
the  main  object  of  the  legislation  is,  or  rea- 
sonably may  be  deemed  to  be,  of  general  and 
public  moment,  rather  than  of  private  and 
particular  interest,  so  as  to  furnish  a  just 
occasion  for  such  interference  with  personal 
liberty  and  the  right  of  acquiring  property 
as  necessarily  must  result  from  carrying  it 
into  effect.  (2)  Whether  the  charges  im- 
posed upon  employers  are  reasonable  in 
amount,  or,  on  the  other  hand,  so  burdensome 
as  to   be  manifestly   oppressive.     And    (3) 
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whether  the  burden  is  fairly  distributed,  hav- 
ing regard  to  the  causes  that  give  rise  to  the 
need  for  the  legislation. 

As  to  the  first  point:  The  authority  of 
the  States  to  enaet  such  laws  as  reasonably 
are  deemed  to  be  necessary  to  promote  the 
health,  safety,  and  general  welfare  of  their 
people,  carries  with  it  a  wide  range  of  judg- 
ment and  discretion  as  to  what  matters  are 
of  sufficiently  general  importance  to  be  sub- 
jected to  state  regulation  and  administration. 
Lawton  v.  Steele,  152  U.  S.  133,  136,  14  S. 
Ct.  499,  38  U.  S.  (L.  ed.)  385.  "The  police 
power  of  a  State  is  as  broad  and  plenary  as 
its  taxing  power."  Kidd  v.  Pearson,  128  U. 
S.  1,  26,  9  S.  Ct.  6,  32  U.  S.  (L.  ed.)  346. 
In  Barbier  v.  Connolly,  113  U.  8.  27,  31,  5 
^.  Ct.  357,  28  U.  S.  (L.  ed.)  923,  the  court, 
by  Mr.  Justice  Field,  said:  "Neither  the 
[fourteenth]  amendment — ^broad  and  compre- 
hensive as  it  is — nor  any  other  amendment, 
was  designed  to  interfere  with  the  power  of 
the  State,  sometimes  termed  its  police  power, 
to  prescribe  regulations  to  promote  the 
health,  peace,  morala,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to 
increase  the  industries  of  the  State,  develop 
its  resources,  and  add  to  its  wealth  and  pros- 
perity. From  the  very  necessities  of  society, 
legislation  of  a  special  character,  having 
these  objects  in  view,  must  often  be  had  in 
certain  districts,  such  as  for  draining  marshes 
and  irrigating  arid  plains.  Special  burdens 
are  often  necessary  for  general  benefits — 
[239]  for  supplying  water,  preventing  fires, 
lighting  districts,  cleaning  streets,  opening 
parks,  and  many  other  objects.  Regulations 
for  these  purposes  may  press  with  more  or 
less  weight  upon  one  than  upon  another,  but 
they  are  designed,  not  to  impose  unequal  or 
unnecessary  restrictions  upon  any  one,  but 
to  promote,  with  as  little  individual  incon- 
venience as  possible,  the  general  good. 
Though,  in  many  respects,  necessarily  special 
in  their  character,  they  do  not  furnish  just 
ground  of  complaint  if  they  operate  alike 
upon  all  perscHis  and  property  under  the  same 
circumstances  and  conditions.  Class  legisla- 
tion, discriminating  against  some  and  favor- 
ing others,  is  prohibited,  but  legislation 
which,  in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within  the 
sphere  of  its  operation  it  affects  alike  all 
persons  similarly  situated,  is  not  witliin  the 
amendment."  It  seems  to  us  that  the  consid- 
erations to  which  we  have  adverted  in  New 
York  Cttit.  R.  Co.  v.  White,  supra,  as  showing 
that  the  Workmen's  Compensation  Law  of 
New  York  .is  not  to  be  deemed  arbitrary  and 
unreaaonable  from  the  standpoint  of  natural 
justice,  are  sufficient  to  support  the  State  of 
Washington  in  concluding  that  the  matter  of 
compensation  for  accidental  injuries  with  re- 
anltiiig  loss  of   life  or  earning  capacity  of 


men  employed  In  hazardous  occupations  is 
of  sufficient  public  moment  to  justify  making 
the  entire  matter  of  compensation  a  public 
concern,  to  be  administered  through  state 
agencies.  Certainly  the  operation  of  indus- 
trial establishments  that  in  the  ordinary 
course  of  things  frequently  and  inevitably 
produce  disabling  or  mortal  injuries  to  the 
human  beings  employed  is  not  a  matter  of 
wholly  private  concern.  It  hardly  would  be 
questioned  that  the  State  might  expend  pub- 
lic moneys  to  provide  hospital  treatment, 
artificial  limbs,  or  other  like  aid  to  persons 
injured  in  industry,  and  homes  or  support 
for  the  widows  and  orphans  of  those  killed. 
Does  direct  compensation  stand  on  a  less  se- 
cure ground?  A  [240]  familiar  exercise  of 
state  power  is  the  grant  of  pensions  to  dis- 
abled soldiers  and  to  the  widows  and  de- 
pendents of  those  killed  in  war.  Such  legis- 
lation usually  is  justified  as  fulfilling  a 
moral  obligation  or  as  tending  to  encourage 
the  performance  of  the  public  duty  of  defense. 
But  is  the  State  powerless  to  compensate', 
with  pensions  or  otherwise,  those  who  arc 
disabled,  or  the  dependents  of  those  whose 
lives  are  lost,  in  the  industrial  occupations 
that  are  so  necessary  to  develop  the  resources 
and  add  to  the  wealth  and  prosperity  of  the 
State?  A  machine  as  well  as  a  bullet  may 
produce  a  wound,  and  the  disabling  effect 
may  be  the  same.  In  a  recent  case,  the  Su- 
preme Court  of  Washington  said:  'X'nder 
our  statutes  the  workman  is  the  soldier,  of 
organized  industry  accepting  a  kind  of  pen- 
sion in  exchange  for  absolute  insurance  on 
his  master's  premises."  Stertz  v.  Industrial 
Ins.  Conunisaion,  91  Wash.  588,  158  Pac.  256, 
263.  It  is  said  that  the  compensation  or  pen- 
sion under  this  law  is  not  confined  to  those 
who  are  left  without  means  of  support.  This 
is  true.  But  is  the  State  powerless  to  succor 
the  wounded  except  they  be  reduced  to  the 
last  extremity  ?  Is  it  debarred  from  compen- 
sating an  injured  man  until  his  own  re- 
sources are  first  exhausted?  This  would  be 
to  discriminate  against  the  thrifty  and  in 
favor  of  the  improvident.  The  power  and 
discretion  of  the  State  are  not  thus  circum- 
scribed by  the  Fourteenth  Amendment. 

Seoondly,  is  the  tax  or  imposition  so  clear- 
ly excessive  as  to  be  a  deprivation  of  liberty 
or  property  without  due  process  of  law?  If 
not  warranted  by  any  just  occasion,  the 
least  imposition  is  oppressive.  But  that  point 
is  covered  by  what  has  been  said.  Taking 
the  law,  therefore,  to  be  justified  by  the  pub- 
lic nature  of  the  object,  wlicther  as  a  tax  or 
as  a  regulation,  the  question  whether  the 
charges  are  excessive  remains.  Upon  this 
point  no  particular  contention  is  made  that 
the  compensation  allowed  is  unduly  large: 
and  it  is  evident  that  unless  it  be  [241]  so 
the  corresponding  burden  upon  the  industry 
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cannot  be  regarded  as  excessive  if  the  State 
is  at  liberty  to  impose  the  entire  burden  upon 
the  industry.  With  respect  to  the  scale  of 
compensation,  we  repeat  what  we  have  said 
in  New  York  Cent.  R.  Co.  v.  White,  that  in 
sustaining  the  law  we  do  not  intend  to  say 
that  any  scale  of  compensation,  however  in- 
significant on  the  one  hand  or  onerous  on 
the  other,  would  be  supportable,  and  that 
any  question  of  that  kind  may  be  met  when 
it  arises. 

Upon  the  third  questibn — ^the  distribution 
of  the  burden — there  is  no  criticism  upon  the 
act  in  its  details.  As  we  have  seen,  its 
fourth  section  prescribes  the  schedule  of  con- 
tribution, dividing  the  various  occupations 
into  groups,  and  imposing  various  percent- 
ages evidently  intended  to  be  proportioned 
to  the  hazard  of  the  occupations  in  the  re- 
spective groups.  Certainly  the  application  of 
a  proper  percentage  to  the  pay-roll  of  the 
industry  cannot  be  deemed  an  arbitrary  ad- 
justment, in  view  of  the  legislative  declara- 
tion that  it  is  ''deemed  the  most  accurate 
method  of  equitable  distribution  of  burden  in 
proportion  to  relative  hazard."  It  is  a  mat- 
ter of  common  knowledge  that  in  the  practice 
of  insurers  the  pay-r<dl  frequently  is  adopted 
as  the  basis  for  computing  the  premium.  The 
percentages  seem  to  be  high;  but  when  these 
are  taken  in  connection  with  the  provisions 
requiring  accounts  to  be  kept  with  each  in- 
dustry in  accordance  with  the  classification, 
and  declaring  that  no  class  shall  be  liable 
for  the  depletion  of  the  accident  fund  from 
accidents  happening  in  any  other  class,  and 
that  any  class  having  sufficient  funds  to  its 
credit  at  the  end  of  the  first  three  months 
or  any  month  thereafter  is  not  to  be  called 
upon,  it  is  plain  that,  after  the  initial  pay- 
ment, which  may  be  regarded  as  a  temporary 
reserve,  the  assessments  will  be  limited  to  the 
amounts  necessary  to  meet  actual  losses.  As 
further  rebutting  the  suggestion  that  the  im- 
position is  exorbitant  or  arbitrary,  we  should 
accept  the  declaration  of  intent  that  [242] 
the  fund  shall  ultimately  become  neither 
more  nor  less  than  self-supporting,  and  that 
the  rates  are  subject  to  future  adjustment 
by  the  legislature  and  the  classifications  to 
rearrangement  according  to  experience,  as 
plain  evidence  of  an  intelligent  efi'ort  to  limit 
the  burden  to  the  requirements  of  each,  in- 
dustry. 

We  may  conveniently  answer  at  this  point 
the  objection  that  the  act  goes  too  far  in 
classifying  as  hazardous  large  numbers  of 
occupations  that  are  not  in  their  nature 
hazardous.  It  might  be  sufficient  to  say  that 
this  is  no  concern  of  plaintiff  in  error,  since 
it  is  not  contended  that  its  businesses  of 
logging  timber,  operating  a  logging  railroad, 
and  operating  a  sawmill  with  power-driven 
machinery,  or  either  of  them,  are  non-hazard- 


ous. Plymouth  Coal  Co.  v.  Pennsylvania, 
232  U.  S.  531,  544,  34  6.  Ct.  359,  58  U.  S. 
(L.  ed.)  713.  But  further,  the  question 
whether  any  of  the  industries  enumerated  in 
§  4  is  non-hazardous  will  be  proved  by  expe- 
rience, and  the  provisions  of  the  act  them- 
selves give  sufficient  assurance  that  if  in  any 
industry  there  be  no  accident  there  will  b» 
no  assessment,  unless  for  expenses  of  admin- 
istration. It  is  true  that,  while  the  section 
as  originally  enacted  provided  lor  advancini^ 
the  classification  of  risks  and  premium  rates 
in  a  particular  establishment  shown  by  expe- 
rience to  be  unduly  dangerous  because  ot 
poor  or  careless  management,  there  was  no- 
corresponding  provision  for  reducing  a  par- 
ticular industry  shown  by  experience  to  be- 
included  in  a  class  which  imposed  upon  it 
too  high  a  rate.  This  was  remedied  by  th» 
amendment  of  1915,  quoted  in  the  margin, 
above,  which,  however,  cannot  affect  the  deci- 
sion of  the  present  case.  But  in  the  absence- 
of  any  particular  showing  of  erroneous  classi- 
fication— and  there  is  none — ^the  evident  pur- 
pose of  the  original  act  to  classify  the  various 
occupations  according  to  the  respective  haz- 
ard of  each  is  sufficient  answer  to  any  con- 
tention of  improper  distribution  of  the  bur- 
den amongst  the  industries  themselves. 

[243]  There  remains,  therefore,  only  the 
contention  that  it  is  inconsistent  with  the 
due  process  and  equal  protection  clauses  of 
the  Fourteenth  Amendment  to  impose  the 
entire  cost  of  accident  loss  upon  the  indus- 
tries in  which  the  losses  arise.  But  if,  sts- 
the  legislature  of  Washington  has  declared, 
in  the  first  section  of  the  act,  injuries  in 
such  employments  have  become  frequent  and. 
Inevitable,  and  if,  as  we  have  held  in  New 
York  Cent.  R.  Co.  v.  White,  the  State  is 
at  liberty,  notwithstanding  the  F6urteenth 
Amendment^  to  disregard  questions  of  faalls. 
in  arranging  a  system  of  compensation  for 
such  injuries,  we  are  unable  to  discern  any- 
ground  in  natural  justice  or  fundamental 
right  that  prevents  the  State  from  imposin^^ 
the  entire  burden  upon  the  industries  Uutt 
occasion  the  losses.  The  act  in  effect  pats. 
these  hazardous  occupations  in  the  category 
of  dangerous  agencies,  and  requires  that  the 
losses  shall  be  reckoned  as  a  part  of  the  cost 
of  the  industry,  just  like  the  pay-roll,  the 
repair  account,  or  any  other  item  of  cost. 
The  plan  of  assessment  insurance  is  closely- 
followed,  and  none  more  just  has  been  sug- 
gested as  a  means  of  distributing  the  risk 
and  burden  of  losses  that  inevitably  must 
occur,  in  spite  of  any  care  that  may  be  taken 
to  prevent  them. 

We  are  clearly  of  the  opinion  that  a  State, 
in  the  exercise  of  its  power  to  pass  such 
legislation  as  reasonably  is  deemed  to  be  nec- 
essary to  promote  the  health,  safety,  and 
general  welfare  of  its  people,  may  regulate 
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tile  carrying  on  of  industrial  occupations 
that  frequently  and  inevitably  produce  per- 
sonal injuries  and  disability  with  consequent 
loss  of  earning  power  among  the  men  and 
women  employed,  and,  occasionally,  loss  of 
life  of  those  who  have  wives  and  children  or 
other  relations  dependent  upon  them  for  sup- 
port, and  may  require  that  these  human 
loflses  shall  be  charged  against  the  industry, 
either  directly,  as  is  done  in  the  case  of  the 
act  sustained  in  New  York  Cent.  R.  Co.  v. 
White,  supra,  or  by  publicly  administering 
[244]  the  compensation  and  distributing  the 
cost  among  the  industries  affected  by  means 
of  a  reasonable  system  of  occupation  taxes. 
The  act  cannot  be  deemed  oppressive  to  any 
class  of  occupation,  provided  the  scale  of 
compensation  is  reasonable,  unless  tlie  loss 
of  human  life  and  limb  is  found  in  experience 
to  be  so  great  that  if  charged  to  the  industry 
it  leaves  no  sufficient  margin  for  reasonable 
profits.  But  certainly,  if  any  industry  in- 
volves so  great  a  human  wastage  as  to  leave 
no  fair  profit  beyond  it,  the  State  is  at  liber- 
ty, in  the  interest  of  the  safety  and  welfare 
of  its  people,  to  prohibit  such  an  industry 
a^ltogether. 

To  the  critieism  that  carefully  managed 
plants  are  in  effect  required  to  contribute  to 
make  good  the  losses  arising  through  the  neg- 
ligence of  their  competitors,  it  is  sufficient 
to  say  that  the  act  recognizes  that  no  man- 
agement, however  careful,  can  afford  immuni- 
ty from  personal  injuries  to  employees  in 
the  hazardous  occupations,  and  prescribes 
that  negligence  is  not  to  be  determinative  of 
the  question  of  the  responsibility  of  the  em- 
ployer or  the  industry.  Taking  the  fact  that 
accidental  injuries  are  inevitable,  in  connec- 
tion with  the  impossibility  of  foreseeing  when, 
or  in  what  particular  plant  or  industry  they 
will  occur,  we  deem  that  the  State  acted  with.- 
in  its  power  in  declaring  that  no  employer 
should  conduct  such  an  industry  without 
making  stated  and  fairly  apportioned  con- 
tributions adequate  to  maintain  a  public 
fund  for  indemnifying  injured  employees  and 
the  dependents  of  those  killed,  irrespective  of 
the  particular  plant  in  which  the  accident 
might  happen  to  occur.  In  short,  it  cannot 
be  deemed  arbitrary  or  unreasonable  for  the 
State,  instead  of  imposing  upon  the  particu- 
lar employer  entire  responsibility  for  losses 
occurring  in  his  own  plant  or  work,  to  im- 
pose the  burden  upon  the  industry  through 
a  system  of  occupation  taxes  limited  to  the 
actual  losses  occurring  in  the  respective  class- 
es of  occupation. 

The  idea  of  special  excise  taxes  for  regu- 
lation and  revenue  [245]  proportioned  to  the 
special  injury  attributable  to  the  activities 
taxed  is  not  novel.  In  Noble  State  Bank  v.< 
Haskell,  219  U.  S.  104,  Ann.  Cas.  1912A 
487,  31  S.  Ct.  299,  55  U.  S.   (L.  ed.)  112,  32 
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U.  S.  (Ij.  ed.)  10C2,  this  court  sustained  an 
Oklahoma  statute  which  levied  upon  every 
bank  existing  under  the  laws  of  the  State  an 
assessment  of  a  percentage  of  the  bank's 
average  deposits,  for  the  purpose  of  creating 
a  guaranty  fund  to  make  good  the  losses  of 
depositors  in  insolvent  banks.  There,  as  here, 
the  collection  and  distribution  of  the  fund 
were  made  a  matter  of  public  administra- 
tion, and  the  fund  waa  created  not  by  general 
taxation  but  by  a  special  imposition  in  the 
nature  of  an  occupation  tax  upon  all  banks 
existing  under  the  laws  of  the  State.  In 
Hendrick  v.  Maryland,  236  U.  S.  610,  622,  3o 
S.  Ct.  140,  59  U.  S.  (L.  ed.)  385,  and  Kane 
y.  New  Jersey,  242  U.  S.  160,  169,  37  S.  Ct. 
30,  we  sustained  laws,  of  a  kind  now  famil- 
iar, imposing  license  fees  upon  motor  vehi- 
cles, graduated  according  to  horse  power,  so 
as  to  secure  compensation  for  the  use  of 
improved  roadways  from  a  class  of  users  for 
whose  needs  they  are  essential  and  whose 
operations  over  them  are  peculiarly  injuri- 
ous. And  see  Charlotte,  etc.  R.  Co.  v.  Gibbes. 
142  U.  S.  386,  394,  395,  12  S.  Ct.  255,  35 
U.  S.  (L.  ed. )  1051,  and  cases  cited.  Many 
of  the  States  have  laws  protecting  the  sheep 
industry  by  imposing  a  tax  upon  dogs  in 
order  to  create  a  fund  for  the  remuneration 
of  sheep-owners  for  losses  suffered  by  thp 
killing  of  their  sheep  by  dog^.  And  the  tax 
is  imposed  upon  all  dog-owners,  without  re- 
gard to  the  question  whether  their  particular 
dogs  are  responsible  for  the  loss  of  sheep. 
Statutes  of  this  character  have  been  sus- 
tained by  the  state  courts  against  attacks 
based  on  constitutional  grounds.  Morey  v. 
Brown,  42  N.  H.  373,  375;  Tenney  v.  Leni, 
16  Wis.  566;  Mitchell  v.  Williams,  27  Ind. 
62;  Van  Horn  v.  People,  46  Mich.  183,  186,  9 
N.  W.  246,  41  Am.  Rep.  169;  Longyear  v. 
Buck,  83  Mich.  236,  240,  47  N.  W.  234,  10 
L.R.A.  43;  Cole  v.  Hall,  103  111.  30;  Hoist  v. 
Roe,  39  Ohio  St.  340,  344,  48  Am.  Rep.  459; 
McGlone  v.  Womack,  129  Ky.  274,  283  et 
seq.  Ill  S.  W,  688,  17  L.R.A.(N.S.)   855. 

[246]  We  are  unable  to  find  that  the  act, 
in  its  general  features,  is  in  conflict  with  the 
Fourteenth  Amendment.  Numerous  objec- 
tions are  urged,  founded  upon  matters  of 
detail,  but  they  call  for  no  particular  men- 
tion, either  because  they  are  plainly  devoid 
of  merit,  are  covered  by  what  we  have  said, 
or  are  not  such  as  may  be  raised  by  plain- 
tiff in  error. 

Perhaps  a  word  should  be  said  respecting 
a  clause  in  §  4  which  reads  as  follows:  *'It 
shall  be  unlawful  for  the  employer  to  deduct 
or  obtain  (aic)  any  part  of  the  premium 
required  by  this  section  to  be  by  him  paid 
from  the  wages  or  earnings  of  his  workmen 
or  any  of  them,  and  the  making  or  attempt 
to  make  any  such  deductions  shall  be  a  gross 
misdemeanor.*'     If  this  were  to  be  construed 


650 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


so  broadly  as  to  prohibit  empi overs  and  em- 
ployees, in  agreeing  upon  wages  and  other 
ttfrms  of  employment,  from  taking  into  con- 
sideration the  fact  that  the  employer  was  a 
contributor  to  the  state  fund,  and  the  re- 
sulting effect  of  the  act  upon  the  rights  of 
the  parties,  it  would  be  open  to  serious  ques- 
tion whether  as  thus  construed  it  did  not  in- 
terfere to  an  unconstitutional  extent  with 
their  freedom  of  contract.  So  far  as  we  are 
aware  the  clause  has  not  been  so  construed, 
and  on  familiar  principles  we  will  not  as- 
sume in  advance  that  a  construction  will  be 
adopted  such  as  to  bring  the  law  into  con- 
flict with  the  Federal  Constitution.  Bachtel 
V.  Wilson,  204  U.  S.  36,  40,  27  S.  Ct.  243, 
51  U.  8.  (L.  ed.)  367;  Plymouth  Ctoal  Co. 
V.  Pennsylvania,  232  U.  8.  531,  546,  34  8. 
Ct.  359,  58  U.  S.   (L.  ed.)  713. 

Judgment  affirmed. 

Tlie  Chief  Juistice  and  McKenna,  Van  De- 
vanter  and  McReynolds,  JJ.,  dissent. 

NOTE. 

The  reported  case  holds  to  be  constitution- 
al the  Workmen's  Compensation  Act  of  Wash- 
ington, which  establishes  a  state  fimd  for 
the  compensation  of  injured  employees  and 
requires  all  employers  within  its  terms  to 
contribute  thereto.  Compensation  acts,  both 
elective  and  compulsory,  providing  for  com- 
pensation by  the  employer  were  sustained  by- 
decisions  at  the  same  term.  See  New  York 
Central  R,  Co.  v.  White,  reported  in  full,  ante, 
this  volume,  at  page  629,  and  Hawkins  v. 
Bleakly,  reported  in  full,  ante,  this  volume, 
at  page  637.  The  princips^l  objection  to  the 
Washington  act  which  was  not  involved  in 
the  other  decisions  referred  to  was  that  by 
its  provisions  an  employer  who  by  special 
care  prevents  any  accidental  injury  to  his 
employees  is  compelled  to  contribute  to  the 
compensation  paid  to  the  employees  of  others. 
In  the  reported  case,  however,  the  court  holds 
that  such  a  method  of  securing  the  payment 
of  compensation  is  a  legitimate  exercise  of 
the  police  power  of  the  state.  The  earlier 
caaes  discussing  the  constitutionality  of 
workmen's  compensation  acts  are  reviewed 
in  the  notes  to  Ives  v.  South  Buffalo  R.  Co. 
Ann.  Cas.  1912B  156;  Deikeikis  v.  Link-Belt 
Co.  Ann.  Cas.  1915A  241 ;  and  Kentucky 
State  Journal  Co.  v.  Workmen's  Compensa- 
tion Board,  Ann.  Cas.  1916B  1273. 
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Fish  and  Game  •—  Federal  Beirnlatiom 
of  Bfisratory  Birds* 

Act  Cong.  March  4,  1913,  c.  145,  37  Stat. 
847  (3  Fed.  St.  Ann.  2d  ed.  412),  declaring 
that  all  migratory  and  insectivorous  birdis 
shall  be  deemed  within  the  custody  and  pro- 
tection of  the  government  of  the  United 
States,  and  shall  not  be  destroyed  or  taken 
contrary  to  regulations  provided  for,  and  pro- 
viding for  regulations  of  the  taking  of  such 
game,  purpo^s  to  regulate  exclusively  th^ 
matter  and  to  deprive  the  states  of  control 
over  such  game. 

[See  note  at  end  of  this  caae.] 

CoBstitational  I<aw  —  Power  to  De- 
clare Statnte  InTalld  —  Stato  Court 
InTaildatlne  Federal  Act. 

W^hile  the  Federal  Supreme  Court  has  the 
authority  to  make  the  final  determination  of 
the  question  of  the  oonstituticmality  of  an 
act  of  Congress,  the  state  courts  may,  where 
tvhe  enforcement  of  a  state  statute  depends 
upon  the  constitutionality  of  a  federal  law, 
determine  the  question. 
Fish  and  Game  —  Federal  Resmlatlon 

of  Game. 

As  the  states  retained  all  powers  not  grant- 
ed to  the  federal  government,  the  states,  as 
sovereignties,  have  the  exclusive  right  to  reg- 
ulate the  taking  and  capturing  of  wild  game, 
unless  such  right  is  conferred  upon  the  fed- 
eral government. 

[See  note  at  end  of  this  case.] 

Same. 

The  commerce  clause  of  the  Constitution, 
giving  Congress  the  right  to  regulate  com- 
merce with  foreign  nations,  among  the  sev- 
eral states,  and  with  the  Indian  tribes,  does 
not  warrant  Act  Cong.  March  4,  1913,  pur- 
porting to  regulate  the  killing  and  taking 
of  migratory  and  insectivorous  birds  within 
the  several  states;  the  killing  or  taking  of 
such  birds  not  being  an  act  of  '^commeroe." 

[See  note  at  end  of  this  caae.] 

Same. 

Nor  does  the  general  welfare  clause,  declar- 
ing that  Congress  shall  have  power  to  dispose 
of  and  make  all  needful  rules  and  regrulations 
respecting  the  territory  or  other  property 
belonging  to  the  United  States,  for  wild  game 
is  not  property  belonging  to  the  federal  gov- 
ernment. 

[See  note  at  end  of  this  case.] 

Enforcement  of  Game  TtA'w  -*  Power  of 
Fish  Warden  ^  Serrice  of  Warrant. 

Accused,  who  was  charged  with  unlawfully 
shooting  ducks  from  a  point  in  the  open  sea 
near  an  island  within  the  jurisdiction  of  the 
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state,  cannot  complain  that  the  warrant 
against  him  was  directed  to  and  served  by 
a  fish  warden,  for  Laws  1913,  c.  206,  §  45, 
declares  that  the  general  supervision  of  the 
sea  and  shore  fisheries  is  extended  to  islands 
and  to  game  and  birds  found  thereon,  and 
that  such  department  shall  have  charge  of 
the  enforcement  of  laws  relating  to  sea  and 
shore  fisheries  and  fish  wardens,  who  are  em- 
powered to  enforce  all  laws  relating  thereto, 
and  have  the  same  power  to  serve  criminal 
process  as  sheriffs. 

On  report  from  Supreme  Judicial  Court, 
Hancock  County. 

Criminal  action.  Chester  Sawyer  convicted 
in  Bar  Harbor  Municipal  Court  for  violating 
game  law,  and  appealed  to  Supreme  Judicial 
Court,  Hancock  county.  Case  reported  to  Law 
Court  on  agreed  statement  of  facts.  The 
facts  are  stated  in  the  opinion.     Affirmed. 

Herbert  L,  Oraham  for  State. 

George  R.  Hadlock  for  respondent. 

< 

[459]  Kino,  J. — The  respondent  was  tried 
before  the  Bar  Harbor  Municipal  Court  and 
found  guilty  of  shooting  two  migratory  game 
birds  or  wild  ducks  on  Sunday,  October  4, 
1914,  in  violation  of  a  provision  of  the  fish 
and  game  laws  of  the  State  of  Maine.  He 
appealed  and  the  case  is  reported  to  this  court 
on  an  agreed  statement  of  facts.  The  alleged 
offense  was  committed  while  the  respondent 
was  in  a  boat  on  the  open  sea  one-fourth  of 
a  mile  from  Baker's  Island  which  forms  a 
part  of  the  town  of  Cranberry  Isles,  Hancock 
County,  Maine. 

It  is  not  contended  that  the  respondent  did 
not  violate  a  law  of  the  State  prohibiting  the 
killing  of  wild  ducks,  for  Sunday  is  a  closed 
time  when  it  is  unlawful  to  hunt,  kill  or  de- 
stroy game  or  birds  of  any  kind,  under  the 
penalties  imposed  therefor  during  other  closed 
seasons,  Chap.  206,  P.  L.  1013,  Sec.  50,  and 
there  is  an  annual  closed  season  on  all  vari- 
eties of  ducks  from  January  1  to  August  31 
of  each  year,  with  a  specified  penalty  for  its 
violation.  Sec.  43,  Chap.  206,  supra.  Nor 
is  it  contended,  as  we  understand  the  agreed 
statement,  that  the  place  where  the  act  was 
committed  is  not  within  the  State  of  Maine, 
for  it  was  only  one-fourth  of  a  mile  from  an 
island  "within  its-  jurisdiction."  It  is 
claimed,  however,  that  any  power  which  the 
States  had  to  make  and  enforce  laws  and  reg- 
ulations ooncerning  the  killing  of  migratory 
game  birds  became  suspended  and  inopera- 
tive by  reason  of  the  Act  of  Congress  of 
March  4,  1913  (3  Fed.  St.  Ann.  2d.  ed.  412) 
and  the  regulations  thereunder.  That  Act 
contains  the  following  provisions: 

"All  wild  geese,  wild  swans,  brant,  wild 
docks,  snipe,  plover,  woodcock,  rail,  wild 
pigeons,  and  all  other  migratory  game  and 
insectivorous  birds  which   in  their  northern 


and  southern  migrations  pass  through  or  do 
not  remain  permanently  the  entire  year  witli- 
in  the  borders  of  any  State  or  Territory,  shall 
hereafter  be  deemed  to  be  within  the  custody 
and  protection  of  the  Government  of  the 
United  States,  and  shall  not  be  destroyed  or 
taken  contrary  to  regulations  hereinafter  pro- 
vided therefor. 

The  Department  of  Agriculture  is  hereby 
authorized  and  directed  to  adopt  suitable 
regulations  to  give  effect  to  the  previous  para- 
graph by  prescribing  and  fixing  closed  sea- 
sons, having  due  regard  to  the  zones  of  tem- 
perature, breeding  habits,  and  times  and  line 
of  migratory  flight,  thereby  enabling  the  de- 
partment to  select  and  designate  1460] 
suitable  districts  lor  different  portions  of 
the  country,  and  it  shall  be  unlawful  to  shoot 
or  by  any  device  kill  or  seize  and  capture  mi- 
gratory birds  within  the  protection  of  this 
law  during  said  closed  seasons,  and  any  per- 
son who  shall  violate  any  of  the  provisions  or 
regulations  of  this  law  for  the  protection  of 
migratory  birds  shall  be  guiliy  of  a  misde- 
meanor and  shall  be  fined  not  more  than  $100 
or  imprisoned  not  more  than  90  days,  or 
both,  in  the  discretion  of  the  court. 

The  BepaHinent  of  Agriculture,  after  the 
preparation  of  said  regulations,  shall  cause 
the  same  to  be  made  public,  and  shall  allow 
a  period  of  three  months  in  which  said  reg- 
ulations may  be  examined  and  considered  be- 
fore final  adoption,  permitting,  when,  deemed 
proper,  public  hearings  thereon,  and  after 
final  adoption  shall  cause  the  same  to  be 
engrossed  and  submitted  to  the  President  of 
the  United  States  for  approval:  Provided, 
however,  That  nothing  herein  contained  shall 
be  deemed  to  affect  or  interfere  with  the  local 
laws  of  the  States  and  Territories  for  the 
protection  of  non-migratory  game  or  other 
birds  resident  and  breeding  within  their 
borders,  nor  to  prevent  the  States  and  Terri- 
tories from  enacting  laws  and  regulations  to 
promote  and  render  efiicient  the  regulations 
of  the  Department  of  Agriculture  provided 
under  this  statute." 

In  pursuance  of  the  authority  of  the  Act 
the  Department  of  Agriculture  adopted  suit- 
able regulations  which  have  been  approved  by 
the  President,  one  of  which  fixes  a  closed  sea- 
son on  wild  ducks  in  Maine  between  Decem- 
ber 16  and  September  1  next  following. 

If  Congress  had  the  power  to  control  and 
regulate  the  killing  of  migratory  game  birds 
within  the  State,  and  if  in  the  exercise  of  that 
power  it  has  made  regulations  that  are  exclu- 
sive of,  or  in  conflict  with,  the  State  regula- 
tions, then  the  federal  regulations  must  be 
regarded  as  supreme,  and  to  have  suspended 
the  power  of  the  State  to  make  and  enforce 
regulations  respecting  the  same  subject  mat- 
ter. 

The  federal  Act  provides  that  wild  ducks 
and    other    specified    migratory    game    birds 
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''shall  hereafter  be  deemed  to  be  within  the 
custody  and  protection  of  the  Government  of 
the  United  States,  and  shall  not  be  destroyed 
contrary  to  th6  regulations  heteinkfter  pro- 
vided, for."  This  language  indicates  a  legisla- 
tive purpose  that  the  federal  regulations  were 
to  l^  exclusive.  And  this  idea  seems  to  be 
further  indicated  in  the  provision,  "That 
nothing  herein  contained  shall  be  deemed  to 
affect  or  interfere  with  the  local  laws  of  the 
States,  and  Territories  for  the  protection  of 
non-migratory  game  or  other  birds  [461] 
resident  and  breeding  within  their  borders, 
nor  to  prevent  the  States  and  Territories 
from  enacting  laws  and  regulations  to  pro- 
mote, and  render  efficient  the  regulations  of 
the  Department  of  Agriculture  provided  un- 
der this  statute."  We  do  not,  therefore,  feel 
inclined  to  hold  in  this  case  that  the  federal 
regulations  as  to  migratory  game  birds,  if 
valid,  Qxe  not  to  be  regarded  as  exclusive  of 
and  in  conflict  with  the  State  regulations 
which  the  respondent  violated.  Accordingly 
it  becomes  necessary  we  think  to  consider, 
whether  the  Act  of  Congress  of  March  4, 
1913,  and  the  regulations  thereunder  adopted 
are  valid  aft.  against  the  State  regulations  for 
the  preservation  of  wild  ducks  within  its 
borders. 

Notwithstanding  the  well  recognized  prin- 
ciple,- that  the  authority  to  make  a  final 
and  controlling  determination  of  the  question 
of  the  'constitutionality  of  an  Act  of  Congress 
is  in  the  Supreme  Court  of  the  United  States, 
and  for  that  reason  a  State  court  does  not 
ordinarily  assume  the  consideration  of  such 
question; -nevertheless,  if  as  in  this  case,  be- 
fore tUe  question  is  finally  decided  by  the  Su- 
preme Court,  the  enforcement  of  a  State  law 
depends  upon  whether  Congress  had  power  un- 
der the  Constitution  to  pass  an  Act  the  effect 
of  which  is  to  suspend  the  State  law,  then  it 
becomes  the  duty  of  the  State  court  to  act  in 
accordance  with  its  own  decision  of  that  ques-* 
tion  until  such  time  at  least  as  it  may  be 
otherwise  finally  determined  by  the  supreme 
tribunal. 

In  considering  this  question,  these  funda- 
mental and  universally  admitted  principles 
should  be  kept  in  mind,  that  the  federal  gov- 
ernment is  one  of  enumerated  powers,  pos- 
sessing such  powers  only  as  have  been  actual- 
ly granted  to  it,  and  that  all  other  powers  of 
legiBlation,  though  not  enumerated  and  de- 
fined because  it  was  unnecessary  and  perhaps 
inexpedient  that  they  should  be,  were  retained 
by  the  States  and  remained  in  the  States 
after  the  adoption  of  the  Federal  Constituticm 
as  before,  except  so  far  as  they  were  abridged 
by  it.  It  must  also  be  admitted  as  funda- 
mental, that  before  the  federal  government 
was  created  the  States  had  the  right  to  exer- 
cise almost  every  legislative  power,  and 
among  them,  undoubtedly,  that  of  establish- 


ing laws  and  regulations  for  the  preservation 
of  the  wild  game  within  their  borders  for  the 
common  good  of  their  people,  a  doctrine  which 
seems  never  to  have  been  questioned  in  any 
jurisdiction. 

[462]  In  State  v.  Snowman,  94  Me.  99,  111, 
46  Atl.  816,  80  Am.  St.  Rep.  380,  50  L.ILA. 
544,  our  court  said:  "The  fish  in  the  waters 
of  the  State  and  the  game  in  the  forests  be- 
long to  the  people  of  the  State  in  their  sover- 
eign capacity  who,  through  their  representa- 
tives, the  legislature,  have  sole  control  there 
of  and  may  permit  or  prohibit  their  taking.*' 
This  doctrine  is  recognized  by  all  the  Ameri- 
can courts  and  has  had  the  uniform  approval 
of  the  Supreme  Court  of  the  United  States 
whenever  the  question  has  been  considered 
by  it.  In  Geer  v.  Connecticut,  161  U.  S.  619, 
16  S.  Ct.  600,  40  U.  S.  (L.  ed.)  793,  the  lead- 
ing case  perhaps  on  the  subject,  Mr.  Justice 
White  (now  the  Chief  Justice)  learnedly  an- 
alyzed the  principles  upon  which  this  doctrine 
rests  and  exhaustively  reviewed  the  prec- 
edents in  which  it  is  securely  established. 
And  it  would  be  needless  indeed  to  cite  here 
the  many  authorities  supporting  this  un- 
questioned principle,  that  the  States,  prior 
to  the  formation  of  the  national  legislature, 
had  the  power  to  make  laws  and  regulations 
for  the  protection  and  preservation  of  the 
wild  game  within  their  borders. 

Has  that  power  been  granted  to  the  federal 
government  ?  If  so  it  must  be  found  in  either 
what  is  called  the  commerce  clause,  or  the 
general  welfare  clause,  of  the  federal  Consti- 
tution. 

The  commerce  clause  authorizes  Congress, 
''To  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the 
Indian  tribes."  Certainly  the  passage  of  wild 
birds  in  their  flight  from  one  State  to  another 
is  not  commerce  between  the  States.  How- 
ever difficult  it  may  be  to  define  with  pre 
cision  the  term  commerce  as  used  in  that 
clause  of  the  national  Constitution,  it  is  un- 
doubtedly limited  to  the  acts  of  man,  and 
does  not  include  the  natural  and  uncontrolled 
movements  of  wild  game.  Nor  can  we  per- 
ceive any  reasonable  ground  for  a  contention 
that  the  commerce  clause  confers  on  Congress 
power  to  regulate  the  taking  of  wild  game 
within  the  States.  Indeed  it  would  seem  that 
all  possible  contention  on  this  score  has  been 
already  held  untenable  by  the  Supreme  Court 
of  the  United  States  in  several  cases  where 
the  question  has  been  exhaustively  consid- 
ered. In  the  case  of  Creer  v.  Connecticut,  su- 
pra, the  validity  of  a  statute  of  that  State, 
whi<^  prohibited  the  transportation  of  game 
out  of  the  State,  was  involved.  The  case  was 
carried  to  the  Supreme  Court  of  the  United 
States  on  the  sole  ground  that  as  the  game  in 
question  was  killed  in  the  State  lawfully,  the 
statute  prohibiting  its  transportation  out  of 
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the  State  was  in  violation  of  the  commerce 
clause  of  the  national  Constitution.  But  the 
Court  [463]  decided  otherwise,  holding  that 
the  wild  animal  and  bird  life  within  a  State 
belongs  to  the  State  in  trust  for  the  people 
of  the  State,  and  that  the  State  has  the  au- 
thority to  legislate  for  its  protection  and 
preservation  for  the  common  good,  and  that 
such  power  of  legislation  embraces  game  that 
has  been  reduced  to  the  possession  of  an  in- 
dividual by  lawfully  killing  it  in  the  State; 
or,  in  other  words,  that  in  view  of  the  pe- 
culiar nature  of  such  property  and  its  owner- 
ship by  the  State  for  the  benefit  of  all  its 
citizens,  the  State  may  prohibit  its  transpor- 
tation out  of  the  State  although  lawfully 
killed  within  the  State,  because  such  a  pro- 
hibition may  tend  to  restrict  its  lawful  kill- 
ing within  the  State,  and  the  better  preserve 
it  for  its  own  people.  And  it  was  there  held 
that  while  game,  taken  lawfully,  might  be 
considered  a  subject  of  commerce  within  the 
State  where  taken,  it  did  not  become  the  sub- 
ject of  interstate  commerce  within  the  com- 
merce clause  of  the  federal  Constitution.  See 
also  New  York  v.  Hesterberg,  211  U.  S.  34, 
29  S.  Ct.  10,  53  U.  S.  (L.  ed.)  75,  where  it  is 
held  that  a  statute  of  New  York  prohibiting 
the  possession  of  certain  game  during  closed 
time  did  not  violate  the  commerce  clause  of 
the  federal  Constitution.  In  Judson  on  In- 
terstate Commerce,  Sec.  11,  the  author  says: 
*'Thus  the  wild  game  within  a  State,  at  com- 
mon law,  belongs  to  the  sovereign,  and  in 
tliis  country  to  the  people  in  their  collective 
capacity,  and  the  state,  therefore,  has  a  right 
to  say  that  it  shall  not  become  the  subject 
of  commerce."  Our  conclusion  therefore  is 
that  the  power  to  legislate  respecting  the 
protection  and  preservation  of  wild  game 
within  the  States  was  not  conferred  upon 
Congress  through  the  commerce  clause  of  the 
Constitution. 

Nor  do  we  find  such  power  in  the  general 
welfare  clause,  which  reads  as  follows:  "The 
Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  be- 
longing to  the  United  States;  and  nothing 
in  this  Constitution  shall  be  construed  as  to 
prejudice  any  claims  of  the  United  States,  or 
of  any  particular  state." 

We  have  already  hereinbefore  pointed  out 
as  the  universally  accepted  doctrine,  that  the 
ownership  of  wild  game,  so  far  as  it  is  capa- 
ble of  ownership,  is  in  the  States  for  the 
benefit  of  all  their  people  in  common.  It  fol- 
lows, therefore,  that  Congress  acquired  no 
power  under  the  general  welfare  clause  to 
make  regulations  concerning  wild  game,  be- 
cause wild  game  is  not  "property  belonging" 
to  the  United  States.  And  we  need  here  only 
repeat  what  has  been  before  said  in  [464] 
substance,     that     the     basic     principle     on 


which  all  the  decisions  of  both  the  State  and 
Federal  Courts  upholding  the  State  game- 
laws  rest  is,  that  the  State  is  the  owner  of 
the  wild  game  within  its  borders,  and  that 
principle  has  been  consistently  adhered  to. 

The  question  of  the  constitutionality  of  the* 
Act  of  March  4,  1913,  and  the  regulations 
thereunder,  has  been  directly  considered  in 
two  recent  cases  in  the  Federal  Courts,  viz.: 
U.  S.  V.  Shauver,  214  Fed.  154,  decided  by 
the  District  Court  for  the  Eastern  District  of 
Arkansas,  and  U.  S.  v.  McCullagh,  221  Fed. 
288,  decided  by  the  District  Court  for  the 
District  of  Kansas.  In  each  of  those  cases, 
in  an  exhaustive  opinion,  the  court  reaches 
the  same  conclusion  here  reached,  that  Con- 
gress has  not  the  power  to  regulate  the  tak- 
ing of  migratory  game  birds  within  the 
States,  and  that  therefore  the  Act  of  March 
4,  1913,  is  unconstitutional.  In  each  of  those 
cases  the  respondent  was  prosecuted  in  the 
Federal  Court  for  a  specific  violation  of  the 
federal  regulations.  '; 

Our  conclusion  therefore  is,  that  the  power 
of  the  State  of  Maine  to  enact  laws  and  reg- 
ulations for  the  protection  and  preservation 
of  wild  game  within  her  borders,  including 
migratory  game  birds,  was  in  no  way  sus- 
pended or  abridged  by  the  Act  of  Congress  of 
March  4,  1913,  and  the  regulations  adopted 
thereunder,  and  that  the  provision  of  the 
game  laws  of  the  State  of  Maine  which  the 
respondent  violated  was  operative  and  en- 
forceable against  him. 

There  is  no  merit  in  the  respondent's  sug- 
gestion that  because  the  warrant  against  him 
in  this  case  was  directed  to  a  fish  warden  and 
served  by  him  the  proceedings  were  defective. 
Fish  wardens  are  empowered  by  statute  to 
"enforce  all  laws  and  the  rules  and  regula- 
tions relating  to  sea  and  shore  fisheries,  ar- 
rest all  violators  thereof,  and  prosecute  all 
offenses  against  the  same;  they  shall  have 
the  same  power  to  serve  criminal  processes 
against  such  offenders,  and  shall  be  allowed 
the  same  fees  as  sheriffs  far  like  services; 
they  shall  have  the  same  right  as  sheriffs  to 
require  aid  in  executing  the  duties  of  their 
office." 

Sec.  45,  of  Chap.  206,  Public  Laws,  1913,. 
reads  as  follow^s: 

"The  general  supervision  of  the  depart- 
ment of  sea  and  shore  fisheries  as  heretofore 
fixed  by  law  is  hereby  extended  to  embrace 
all  the  islands  in  the  sea  within  the  juris- 
diction of  the  state,  the  deer  and  other  game 
and  birds  found  thereon,  and  said  depart- 
ment shall  have  charge  of  the  enforcement  of 
the  laws  relating  to  all  ducks,  shore  and 
[465]  other  birds  on  the  sea-coast  of  the 
state  one  mile  inland,  including  all  bays 
and  inlets  so  far  as  the  tide  ebbs  and  flows, 
except  the  Kennebec  river  above  the  city  of 
Bath."  ' 
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We  entertain  no  doubt  Uiat  the  fiah  warden 
to  whom  the  warrant  against  the  respondent 
was  directed  and  by  whom  it  was  served  had 
ample  authority  conferred  upon  him  by  stat- 
ute to  act  in  the  premises. 

Judgment  of  lower  court  affirmed. 


NOTE. 

Validity  and   Constructiom   of  Federal 
Statutes  Proteotins  Game. 

By  a  statute  known  as  the  "Lacey  Act" 
(Act  Cong.  May  25,  1900,  3  Fed.  St.  Ann.  2d 
ed.  412,  carried  into  the  Penal  Code  as  sec- 
tion 242)    it  is  provided  that  the  bodies  of 
game    animals    or    birds    shipped   fro'm   one 
state  into  another  shall  immediately,  on  ar- 
rival in  the  latter  state,  become  subject  to 
its  police  power.    The  purpose  of  the  statute 
^obviously  was  to  remove  any  question  as  to 
the  validity  of  state  statutes  prohibiting  the 
possession  of  imported  game,  as  to  which  see 
tlie  note  to  People  v.  Bootman,  2  Ann.  Cas. 
226.     The  validity  of  the  act  was  sustained 
in   People  v.  Hesterberg,   184  N.  Y.   126,   6 
Ann.  Cas.  353,  76  N.  E.  1032,  128  Am.  St. 
Rep.   523,   3   L.R.A.(N.S.)    163,   affirmed  on 
other  grounds  211  U.  S.  31.    The  "Lacey  Act" 
""kdded  no  prohibition  and  created  no  new  il- 
legality with  regard  to  the  killing  and  ship- 
ment of  game.    Its  effect  was  merely  to  sub- 
ject  to  the   regulatory   power   of   the   state 
shipments  which  might  otherwise  be  regard- 
ed    as     interstate     commerce.       See    Jones- 
boro,   etc.   R.   Co.   v.   Adams,   117   Ark.   64, 
174   S.   W.   627.     In   People  v.  Hesterberg, 
supra,   it  was   said:      "By  the   *Lacey   Act* 
Congress  determined  to  aid  the  states  in  the 
enforcement  of  their  game  laws,  but  did  not 
deem  it  wise  to  enact  a  game  law  of  its  own, 
and  this  for  the  very  obvious  reason  that  the 
game  laws  of  the  different  states  vary  great- 
ly, a  variation  justified  in  no  small  degree 
by  varying  climatic  conditions.     It  would  be 
unwise  to  entirely  prohibit  the  importation 
of  game  into  the  country  during  a  part  of 
the  year  during  which  in  some  of  the  states 
the  taking  and  consumption  of  such  game  is 
lawful.     So  Congress  practically  said  to  the 
citizen :     We  do  not  prohibit  the  importation 
of  foreign  game,  but  subject  it  to  the  local 
laws,  and  you  must  see  to  it,  at  your  risk, 
that  you  do  not  violate  those  laws."    See  to 
the  same  effect  State  v.  Heger,  194  Mo.  707, 
93  S.  W.  262. 

By  a  later  act  (Act  March  4,  1913.  3  Fed. 
St.  Ann.  2d  ed.  414)  it  was  enacted  that  all 
migratory  game  birds  shall  be  deemed  to  be 
within  the  custody  and  protection  of  the  fed- 
eral government  and  that  they  shall  not  be 
taken  or  killed  except  in  accordance  with 
regulations  to  be  made  by  the  department  of 
agriculture.     That  act  has  been  held  to  be 


invalid  in  all  cases  which  have  passed  on  it, 
on   the   ground    that    it    is    not    within    the 
enumerated   powers   of   Congress.     U.    S.    v. 
Shauver,  214  Fed.  354;  U.  S.  v.  McCullagh, 
221  Fed.  288;   State  v.  McCullagh,  90   Kan. 
786,  153  Pac.  557.    And  see  the  reported  case. 
In  U.  S.  V.  Shauver,  supra,  it  was  said :     *'It 
may  be,  as  contended  on  behalf  of  the  gov- 
ernment,  that  only  by  national  legislation  can 
migratory  wild  game  and  fish  be  preserved 
to  the  people,  but  that  is  not  a  matter  for  the 
courts.    It  is  the  people  who  alone  can  amend 
the  Constitution  to  grant  Congress  the  power 
to  enact  such  legislation  as  they  deem  neces- 
sary.    All  the  courts  are  authorized   to   do 
when   the  constitutionality  of   a   legislative 
act   is   questioned   is   to  determine  whether 
Congress,  under  the  Constitution  as  it  is,  pos- 
sesses the  power  to  enact  the  legislation  in 
controversy;  their  power  does  not  extend  to 
the  matter  of  expediency.     If  Congress  has 
not  the  power,  the  duty  of  the  court  is  to 
declare  the  act  void.    The  court  is  unable  to 
find  any  provision  in  the  Constitution  author- 
izing Congress,  either  expressly  or  by  neces- 
sary implication,  to  protect  or  regulate  the 
shooting  of  migratory  wild  game  when  in  a 
state,   and   is   therefore   forced   to   the   con- 
clusion   that    the    act    is    unconstitutional." 
In   State  v.   McCullagh,  supra,  the  court 
said:     "The  natural  flight  of  wild  fowl  from 
one  point  to  another  does  not  constitute  'com- 
merce,' unless  that  word  be  expanded  beyond 
any  significance  heretofore  given  it.     What- 
ever other  element  may  he  spared  from  a  defi- 
nition of  the  term,  it  has  not  heen  heretofore 
applied  to  processes  or  occurrences   not  di- 
rected   or    affected    by    human    intelligence. 
But  if  the  fact  were  otherwise,  the  circum- 
stance that  birds  of  a  particular  species  do 
not  habitually  remain  thoroughout  the  year  in 
the  same  state  would  hardly  bring  them  with- 
in the  control  of  Congress  on  the  theory  that 
they  were  thereby  impressed  with  a  national 
character  as  the  subjects  of  interstate  com- 
merce.   This  court  once  decided  that  the  1^- 
islature  could  not  prohibit  the  shipment  out 
of    the    state    of    prairie    chickens,    lawfully 
caught  or  killed  in  Kansas,  because  such  a 
prohibition  was  an   interference  with   inter- 
state commerce.     (The  State  v.  Saunders,  19 
Kan.    127.)       The    Supreme    Court    of    the 
United  States  explicitly  disapproved  the  de- 
cision, saying  that  its  reasoning  was  incon- 
clusive because  it  overlooked  the  authority 
of  the  state  over  property  in  game  within  its 
confines.     (Geer  v.  Connecticut,  161  L'.  S.  519. 
534.)       The    argument    for    federal    control 
based  upon  the  power  given  to  Congress  to 
make  regulations  respecting  the  property  of 
the  United  States  fails  because  in  our  judg- 
ment the  habit  of  migration  does  not  vest  in 
the  federal  government  the  title  to  the  animal 
possessing  it.     In  the  case  last  cited,  and  in 
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many  othersj  wild  animaU  are  declared  to  be 
subject  to  the  control  of  the  state — to  belong 
to  the  people  of  the  state — and  the  rule  has 
licen  r(*peatedly  applied  to  migratory  birds. 
The  authority  of  a  state  to  grant  hunting 
privileges  to  its  citizens  to  the  exclusion  of 
tliose  of  other  states  is  generally  recognized, 
and  is  based  upon  the  same  principle.  (19 
Cyc.  1008;  Note,  26  L.R.A,(N.S.)  794.  See 
also  3  C.  J.  18.)  Doubtless  the  general  gov- 
ernment could,  if  it  had  the  authority,  give 
game  birds  more  effective  protection  than 
they  now  enjoy,  or  than  could  be  afforded 
them  by  the  separate  action  of  the  states. 
l?ut  Congreaa  can  derive  no  power  to  legis- 
late on  a  particular  subject  from  the  fact 
that  it  can  handle  the  matter  more  efficiently 
than  the  legislatures  of  the  various  states." 


HO^UTEIX 


V. 
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Injunctlona  —  Asaiast  Pulilication   of 
False  PoUtieal  Matter. 

The  publication  of  political  matter  in  a 
newspaper  cannot  be  enjoined  merely  because 
it  is  false  or  misleading,  such  reHef  being 
forbidden  by  the  following  constitutional  pro- 
visions: *'Every  person  may  freely  speak, 
write  and  publish  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  that  liberty;  and 
in  all  trials  for  libel,  both  civil  and  criminal, 
the  truth  when  published  with  good  motives, 
and  for  justifiable  ends,  shall  be  a  sufficient 
defense."    Const,  art.  1,  §  5. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Douglas 
county:     Seabs,  Judge. 

Action  by  Robert  B.  Howell,  plaintiff, 
against  Bee  Publishing  Company  et  ah,  de- 
fendants. Judgment  for  plaintiff.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.     Reversed. 

Roaeioater  d  Ooiner  and  W.  J.  Conn  ell  for 
appellants. 
Brome  d  Brome  for  appellee. 

[39]  Rose,  J. — This  is  a  suit  in  equity  to 
enjoin  the  publication  of  an  article  relating 
to  the  candidacy  of  plaintiff  for  the  office  of 
governor  of  Nebraska.    At  the  primary  elec- 


tion August  18,  1914^  plaintiff  aspired  to  be 
the  republican  nominee,  but  before  becoming 
a  candidate  he  had  made  and  published  the 
following  statement: 

■**I  have  felt  very  much  complimented  by 
the  suggestion  of  my  name  for  governor,  and 
as  much  as  I  should  like  to  serve  this  state 
in  that  honorable  capacity,  yet  I  am  more 
strongly  inclined  to  carry  on  the  work  of 
public  ownership  in  this  city.  As  a  result  I 
will  not  be  a  candidate  at  the  coming  pri- 
mary, but  will  devote  my  energies  to  the 
water  plant  and  to  a  campaign  for  lower 
electric  rates  through  the  development  of  a 
public  lighting  and  power  plant  under  the 
control  of  the  Metropolitan  Water  District. 

"Omaha,  June  16,  1914.  R.  B.  Howell." 

[40]  Afterward  plaintiff  departed  from  tlie 
purpose  thus  announced  and  became  an  active 
candidate.  August  17,  1914,  the  day  before 
the  primary  election,  the  statement  quoted, 
including  the  date,  "June  16,  1914,"  was  re- 
produced in  the  Omaha  Evening  Bee,  under 
the  following  head-lines: 

"Howell  Will  Not  Run. 

"His  Announcement  Explaining  Why  His 

"Fbiends  Should  Not  Cast  Theis 

"Votes  fob  Him." 

Defendants  are  the  publisher  and  the  edit- 
or of  the  Omaha  Evening  Bee,  a  daily  news- 
paper. On  plaintiff's  petition  they  were  re- 
strained by  the  district  court  Augpist  17, 
1914,  as  follows: 

''It  is  hereby  ordered  that  the  defendants, 
and  each,  be  and  they  hereby  are  restrained 
and  enjoined  from  printing,  publishing,  cir- 
culating, delivering  or  mailing  any  news- 
paper or  other  publication  to  the  voters  of 
Nebraska,  or  to  any  person  or  persons  with- 
in said  state,  or  copy  or  edition  of  said  news- 
paper containing  any  notice  or  statement  of 
any  kind  or  nature  whatsoever,  the  publica- 
tion of  which  states  or  declares  that  the  plain- 
tiff is  not  a  candidate  for  the  republican  nom- 
ination for  governor  of  the  state  of  Nebraska, 
at  the  primary'  election  to  be  held  August  18, 
1914,  until  the  further  order  of  the  court." 

On  appeal  defendants  take  the  position 
that  the  censorship  thus  exercised  by  the 
trial  court  is  forbidden  by  the  following  pro- 
visions of  the  state  Constitution: 

"Every  person  may  freely  speak,  write  and 
publish  on  all  subjects,  being  responsible 
for  the  abuse  of  that  liberty;  and  in  all 
trials  for  libel,  both  civil  and  criminal,  the 
truth  when  published  with  good  motives,  and 
for  justifiable  ends,  shall  be  a  sufficient  de- 
fense."    Const,  art.  I,  sec.  6. 

Was  the  restraining  order  properly  grant- 
ed? The  answer  depends  on  the  meaning  of 
the  Constitution.  The  freedom  of  the  press 
was  not  a  liberty  enumerated  in  the  Magna 
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Gfaarta,  but  was  a  subsequent  growth  of  sev- 
eral [41]  centuries.  After  the  printing  press 
became  a  means  of  disseminating  informa- 
tion and  opinions  relating  to  the  church  and 
the  state,  all  printed  matter  was  subjected  to 
censorship  or  supervision.  This  power  was 
first  exercised  by  the  church  and  afterward 
by  the  crown.  A  printer  was  required  to 
obtain  a  license.  For  publishing  seditious 
opinions  such  punishment  as  mutilation, 
whipping,  imprisonment,  banishment  and 
death  was  inflicted.  The  practice  of  super- 
vising manuscripts  in  advance  of  publication 
was  finally  abandoned,  but  the  press  was  sub- 
sequently restricted  by  vigorous  prosecutions 
for  libel  and  by  cruel  interpretations  of  the 
law  on  that  subject.  The  doctrine  that  the 
truth  was  no  justification  for  its  publica- 
tion originated  in  the  Star  Chamber.  Trials 
for  seditious  libels  became  a  reproach  to  the 
Anglo-Saxon  civilization.  The  use  of  gov- 
ernmental power  in  England  to  limit  the  ac- 
tivity of  the  press  extended  to  the  American 
Colonies.  In  replying  to  an  inquiry  by  Eng- 
lish commissioners  concerning  the  condition 
of  Virginia  in  1670,  Governor  Berkeley  said: 

"I  thank  God  there  are  no  free  schools,  nor 
printing;  and  I  hope  we  shall  not  have,  these 
hundred  years;  for  learning  has  brought  dis- 
obedience, and  heresy,  and  sects  into  the 
world,  and  printing  has  divulged  them,  and 
libels  against  the  best  government.  God 
keep  us  from  both." 

The  use  of  the  printing  press  in  Virginia 
was  prohibited  or  restricted  until  Revolution- 
ary times.  In  New  England  official  licensers 
exercised  a  censorship  over  the  press  in  the 
seventeenth  century,  and  in  Massachusetts 
printing  was  hampered  by  legal  restraints  un- 
til a  few  years  before  the  Declaration  of  Inde- 
pendence. The  evils  calling  for  a  different 
attitude  toward  printing  were  fresh  in  the 
public  mind  when  the  first  American  Con- 
stitutions were  framed.  The  first  amendment 
of  the  Constitution  of  the  United  States  con- 
tains the  provision  that  Congress  shall  make 
no  law  abridging  the  freedom  of  the  press. 
The  powerful  agency  of  the  press  in  the  evolu- 
tion of  just  [42]  and  efficient  government 
and  the  indefensible  restrictions  imposed  upon 
publishers  were  understood  generally  when 
provisions  similar  to  those  quoted  from  the 
Nebraska  Constitution  were  inserted  in  the 
fundamental  law  of  many  of  the  states.  In 
the  light  of  history,  some  of  the  leading  pur- 
poses disclosed  by  the  language  of  the  Con- 
stitution cannot  be  misunderstood.  The 
power  to  exercise  a  censorship  over  political 
publications,  as  formerly  practiced,  is  tak- 
en away.  The  exercise  of  censorship  by  a 
court  of  equity  through  the  writ  of  injimc- 
tion  is  no  less  objectionable  than  the  exer- 
cise of  that  function  by  other  departments 
of   the  government.     The   truth   when   pub- 


lished with  good  motives  and  for  justifiable- 
ends,  contrary  to  the  doctrine  of  the  Steur 
Chamber,  is  a  defense  in  an  action  for  libel, 
either  civil  or  criminal.  It  follows  that  & 
court  cannot  use  its  equity  powers  to  pre- 
vent the  publication  of  political  matter  mere- 
ly on  the  ground  that  it  is  untruthful  or 
misleading,  its  truthfulness  and  its  publi* 
cation  for  good  motives  and  for  justifiable 
ends  being  a  defense  in  an  action  at  law. 

The  power  of  a  court  of  equity  to  protect- 
from  improper  publications  the  administra- 
tion of  justice  and  property,  contract,  per- 
sonal or  other  rights  guaranteed  by  either 
the  state  or  Federal  Constitution,  is  not  pre- 
sented or  decided. 

The  restraining  order  should  not  have  been 
granted. 

Reversed  and  dismissed. 

Hamer,  J.,  not  sitting. 

Sedgwick,  J.  (ooncurring). — The  majori- 
ty of  the  court  declare  in  the  syllabus: 
"The  publication  of  political  matter  in  a. 
newspaper  cannot  be  enjoined  merely  because 
it  is  false  or  misleading,''  because  the  Con- 
stitution provides:  "Every  person  may  fiee- 
ly  speak,  write  and  publish  on  all  Bubjects, 
being  responsible  for  the  abuse  of  that  lib- 
erty; and  in  all  trials  for  libel,  both  civil 
and  criminal,  the  truth  when  published  [43} 
with  good  motives,  and  for  justifiable  ends, 
shall  be  a  sufficient  defense."  The  opiniiMi. 
does  not  define  what  is  "political  matter,'* 
and  does  not  say  why  the  fact  that  it  is  a 
defense  in  an  action  for  libel  to  prove  tha4; 
the  publication  was  for  good  motives  and 
for  justifiable  ends  should  prevent  a  court  of 
equity  from  interfering.  I  do  not  recall  any- 
more important  proposition  than  the  one  that 
is  so  decided  in  this  opinion.  No  provision 
of  our  Constitution  has  been  more  litigated 
and  discussed  by  the  courts  than  the  provi- 
sion that  "every  person  may  freely  speaks 
write  and  publish  on  all  subjects,  beio^ 
responsible  for  the  abuse  of  that  liberty.'* 
The  discussion  started  in  the  courts  before 
our  Constitution  was  adopted,  and,  in  fact^ 
long  before  the  federal  Constitution  was 
adopted,  it  was  much  discussed  in  the  courts 
of  England.  I  suppose  that  it  is  the  inten- 
tion of  the  opinion  in  this  case  to  hold  that 
publication  in  a  newspaper  will  not  be  en- 
joined under  any  circumstances  because  ev- 
crj'  person  may  freely  speak,  write  and  pub- 
lish on  all  subjects.  Several  hundred  years 
ago  this  was  announced  as  the  law  in  Eng- 
land, but  the  English  courts  have  entirely 
abandoned  the  doctrine,  and  at  the  present 
time  the  courts  of  England  deal  with  injury 
to  personality  by  writing  and  publishing  in 
the  same  manner  that  they  deal  with  any  other 
torts.  There  has  been  a  most  remarkable 
growtli  in  this  country  in  the  same  direction. 
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Ib  Francis  ▼.  Fliim,  118  U.  S.  385,  6  S.  Ct. 
1148,  30  U.  S.  (L.  ed.)  165,  the  supreme 
court  of  the  United  States  announced  the 
dictum  that  "in  the  eyes  of  the  law'*  damages 
are  an  adequate  remedy  for  all  publica- 
tions; but  a  very  few  years  later  in  the  fa- 
mous case  of  Gompers  v.  Buck  Stove,  etc.  Co. 
221  U.  S.  418,  31  S.  Ct.  492,  56  U.  S.  (L. 
ed.)  797,  34  L.R.A.(N.S.)  874,  that  court  sus- 
tained an  injunction  restraining  the  defend- 
ants ''from  printing,  issuing,  publishing,  or 
distributing"  certain  matters  which  were  al- 
leged to  be  injurious  to  the  plaintiffs.  This 
shows  a  remarkable  growth  in  the  direction 
of  requiring  courts  of  equity  to  restrain 
wrongdoing  when  there  is  no  other  remedy 
to  prevent  it,  and  this  does  not  seem  to  me 
to  be  a  violation  of  the  Constitution.  Those 
who  [44]  publish  are  "responsible  for  the 
abuse  of  that  liberty,"  and  it  is  the  abuse 
of  the  liberty  that  is  enjoined,  and  not  the 
liberty  itself. 

There  are  other  reasons  given  in  the  brief 
for  reversing  the  judgment  in  this  case  which 
seem  to  call  for  reversal.  I  am  not  satisfied 
with  the  discussion  in  the  majority  opinion, 
nor  with  the  statement  of  the  law  in  the 
syllabus. 


NOTE. 

Applying  the  general  rule  that  the  publica- 
tion of  a  libel  will  not  be  enjoined,  the  re- 
ported case  holds  that  an  injunction  will 
not  be  allowed  to  restrain  the  publication 
of  a  letter  of  withdrawal  written  by  a  per- 
son who  afterwards  became  an  active  candi- 
date for  nomination.  The  court  says  that 
such  an  injunction  is  forbidden  by  a  consti- 
tutional provision  that  "every  person  may 
freely  speak,  write  and  publish  on  all  sub- 
jects, being  responsible  for  the  abuse  of  that 
liberty."  As  is  pointed  out  in  a  concurring 
opinion  the  decision  as  made  is  broad  enough 
to  exclude  the  doctrine  established  by  many 
earlier  cases  that  a  publication  working 
irreparable  injury  to  property  rights  may 
be  enjoined.  The  cases  relating  to  injunction 
against  the  publication  of  a  libel  or  to  com- 
pel the  retraction  thereof  are  reviewed  in  the 
note  to  Finnish  Temperance  Soc.  Sovittaja 
T.  Riavaaja  Pub.  Co.  Ann.  Cas.  1916D  1087. 
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Timh  and  Game  —  Rights  of  Komresl- 
dent  ^  Effect  of  CoiiTeyanoe  of  Fish* 
ins  and  Hnntinc  Rishts. 

Where  the  right  of  nonresidents  to  shoot  or 
fish  in  the  state  can  exist  only  as  incident 
of  their  ownership  of  land  therein  on  which 
they  hunt  or  fish,  a  deed  to  them  granting 
only  tlie  right  to  h^nt  and  fish,  and  this  to 
revert  on  abandonment  of  the  property,  gives 
no  right  as  against  the  game  law. 

Deeds  -*  Constmotion  ^  Estate  Idmited 
"by  Haliendnm  Clanse. 

Though  the  granting  clause  of  a  deed  is 
"grants,  bargains,  sells,  and  conveys  the 
lands,"  which  under  Kirby's  Dig.  §  731,  im- 
ports a  conveyance  of  a  fee  simple,  "unless 
limited  by  express  words  of  such  deed,"  the 
following  provision:  "It  is  understood  that 
said  property  is  to  be  used  as  a  game  and 
fish  preserve  only  and  the  conveyors  .  .  . 
reserve  .  .  .  the  right  to  cut  and  remove 
all  timber  and  it  is  a  condition 

.  .  should  [the  grantee]  abandon  the 
property  .  .  .  said  lands  shall  revert  to 
[the  grantors]  or  its  successors,"  not  con- 
stituting, strictly  speaking,  an  habendum 
clause,  but  clauses  descriptive  of  the  interest 
conveyed  and  of  the  purpose  of  the  convey- 
ance, limits  the  conveyance  to  the  privilege 
of  hunting  and  fishing;  there  being  no  such 
repugnancy  between  the  granting  clause  and 
the  succeeding  clauses  as  necessitates  a 
choice  between  confiicting  provisions. 

[See  note  at  end  of  this  case.] 

Adverse  Possession  —  Sufficiency  of 
Occupancy  ^  Hnnting  Olnb. 

It  is  not  sufficient  basis  to  support  a  claim 
of  title  by  adverse  possession  to  a  tract  of 
27,000  acres,  that  the  grantees  in  a  deed  of 
the  rig^ht  to  hunt  and  fish  thereon,  have  a 
clubhouse  thereon,  and  two  or  three  acres 
fenced,  have  successfully  maintained  a  suit 
in  the  federal  court  enjoining  nonmembers 
from  hunting  and  fishing  there,  and  have 
keepers  and  wardens  for  ejecting  nonmem- 
bers, and  fishing  and  hunting  equipments,  and 
houses  for  employees,  and  have  posted  notices 
forbidding  trespassing. 

Appeal  from  Circuit  Court,  Mississippi 
county:     Driver,  Judge. 
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Criminal  actions.  Jordan  Stokes  et  al.  con- 
victed of  unlawful  hunting  and  appeal.  The 
facts  are  stated  in  the  opinion.    Affirmed. 

Mehaffy,  Rcid  d  Mehaffy  for  appellants. 
Wallace  Davis   and   Jno.   P,   Streepey   for 
appellee. 

[96]  Smith,  J. — Tliese  cases  are  identical 
with  the  case  of  State  v.  Stokes,  reported  in 
117  Ark.  192,  174  S.  W.  1156,  except  that  it 
is  said  that  the  deed  as  set  out  in  the  opin- 
ion in  the  former  case  was  not  correctly 
copied  into  the  record  of  that  case. 

[97]  The  deed  as  it  appears  in  the  record  of 
the  present  cases  is  as  follows: 

"Know  All  Men  by  These  Presents: 

"That  the  Paepcke-Leicht  Lumber  Com- 
pany and  Chicago  Mill  &  Lumber  Company, 
for  and  in  consideration  of  five  dollars  to 
them  paid  by  W.  H.  Jackson,  president,  and 
J.  H.  Acklen,  secretary,  as  trustees  for  Big 
Lake  Shooting  Club,  a  social  organization,  do 
hereby  grant,  bargain,  sell  and  convey  unto 
the  said  W.  H.  Jackson  and  J.  H.  Acklen, 
trustees  as  aforesaid,  and  unto  their  succes- 
sors in  the  offices  of  president  and  secretary, 
respectively,  of  Big  Lake  Shooting  Club,  the 
following  lands  and  waters  lying  in  the 
county  of  Mississippi  and  State  of  Arkansas, 
to  wit: 

"First.  Beginning  at  a  point  ten  feet  east 
of  where  the  original  survey  of  the  United 
States  Government,  made  about  the  year 
1834,  defining  the  shore  line  of  Big  Lake,  in- 
tersects with  the  line  between  the  States  of 
Missouri  and  Arkansas,  and  near  the  center 
of  section  19,  township  16  north,  range  10 
east,  running  thence  southwardly  and  always 
ten  feet  east  of  and  parallel  with  the  shore 
line  of  the  original  survey  as  it  meanders 
through  sections  19,  20,  29  and  32  in  said 
township,  also  through  sections  5,  8,  17,  18, 
19  and  30  of  township  15  north,  range  10 
east,  also  through  sections  25  and  36  of  town- 
ship 15  north,  range  9  east,  to  the  north  line 
of  section  1,  in  township  14  north,  range  9 
east,  together  with  all  accretions  to  each  of 
said  sections  and  fractional  sections  west- 
ward to  the  thread  of  Little  River,  in  Big 
Lake. 

'* Second.  Beginning  at  a  point  ten  feet 
west  of  where  the  half  section  line  running 
cast  and  west  of  section  33,  of  township  15 
north,  range  9  east,  intersects  the  shore  line 
of  Big  Lake  in  the  original  survey  of  the 
I'nited  States  Government,  running  thence 
southwardly  and  always  ten  feet  west  and 
parallel  with  the  shore  line  of  the  said  sur- 
vey, as  it  meanders  through  said  section  33, 
and  also  through  sections  4  and  9,  of  town- 
ship 14  north,  range  9  east,  to  the  north  line 
of  section  16,  of  said  township  14  north, 
range  9  east,  together  with  all  accretions  to 


each  [98]  of  said  sections  and  fractional  sec- 
tions eastward  to  the  thread  of  Little  River 
in  Big  Lake. 

"It  is  understood  that  said  property  is  to 
be  used  as  a  game  and  fish  preserve  only,  and 
the  conveyors  herein  re8er\''e  to  themselves 
the  right  to  cut  and  remove  all  the  timber  on 
said  lands,  and  it  is  a  condition  of  this  con- 
veyance that  should  the  Big  Lake  Shooting 
Club  abandon  the  property,  or  said  club  cease 
to  exist,  then  and  in  that  event,  said  lands 
shall  revert  to,  and  the  title  thereto  revest 
in  Paepecke  Leicht  Lumber  Company,  or  its 
successors. 

'' Witness  our  hands  and  seals  this  the  2d 
day  of  July,  1901." 

By  comparison  it  will  be  observed  that  the 
deeds  differ  in  the  following  respect:  The 
deed  in  the  present  cases  contains  the  clause 
"do  hereby  grant,  bargain,  sell  and  convey 
unto  the  said  W.  H.  Jackson  and  J.  H.  Ack- 
len, trustees  as  aforesaid,  and  unto  their  suc- 
cessors in  the  offices  of  president  and  secre- 
tary, respectively,  of  Big  Lake  Shooting 
Club,"  which  clause  was  not  contained  in  the 
former  deed. 

It  is  now  urged  that  because  of  this  dif- 
ference in  the  deeds  the  opinion  in  the  former 
case  is  not  controlling  here.  It  is  admitted, 
of  course,  that  appellants  are  nonresidents 
and  were  properly  convicted  upon  the  charge 
of  unlawful  hunting,  unless  the  deed  set  out 
above,  conveyed  such  interest  in  the  land  as 
gave  to  the  members  of  the  shooting  club  the 
right  to  hunt  and  fish  thereon. 

Appellants  state  their  position  as  follows: 
"That,  upon  careful  analysis,  nothing  is 
found  wanting  from  the  deed  presented  here 
to  detract  from  its  sufficiency  as  an  effectual 
convevance  of  an  estate  in  the  land  described. 
It  grants,  bargains,  sells  and  conveys  unto  the 
grantees  'and  their  successors'  in  office,  the 
lands  upon  which  it  is  admitted  the  hunting 
was  done.  The  presence  of  the  granting 
clause  in  the  deed  under  consideration  vested 
in  the  grantees  a  fee  in  the  lands.  The  grant* 
ing  clause  in  the  deed  now  under  considera- 
tion, both  at  common  law  and  under  the  stat- 
ute, was  sufficient  to  convey  a  fee  [99]  simple 
estate.  Does  the  last  paragraph  of  the  deed, 
which  is  mero\v  declaratory  of  the  use  to 
which  the  land  is  to  be  put,  so  control  its 
construction  that  the  grantee  takes  no  own- 
ership whatever  in  the  land?" 

Appellants  cite  the  case  of  Carllee  v.  Ells- 
berry,  82  Ark.  211,  101  S.  W.  407,  118  Am. 
St.  Rep.  60,  12  L.R.A.(N.S.)  966,  as  sustain- 
ing their  position.  In  that  case  a  deed  was 
construed,  the  granting  clause  of  which  con- 
veyed the  land  described  to  the  grantee  in 
fee  simple,  but  with  a  proviso  in  the  haben- 
dum clause  which  limited  the  estate  convoyed 
in  certain  contingencies  to  a  life  estate.  Af- 
ter pointing  out  the  repugnancy  it  was  said: 


STOKBS 

xti 

"The  conyejance  in  fee  simple  carries  with  it 
the  power  to  dispose  of  the  estate  bj  deed  or 
will.  The  power  of  alienation  is  an  insepar- 
able incident  of  such  an  estate.  So  the  deed 
in  question  conveyed  to  Mrs.  Ellsberry  the  es- 
tate in  fee  simple  with  the  power  to  dispose  of 
it.  The  limitation  of  it  to  a  life  estate  was 
repugnant  to  the  granting  clause,  and  was 
void." 

(1)  But  it  will  be  observed  that  the  re- 
pugnancy was  irreconcilable  and  the  court 
was  called  upon  to  say  which  of  two  conflict- 
ing clause  should  be  given  effect,  and  the  de- 
cision was  reached  by  resort  to  the  common 
law  maxim  that  "the  first  deed  and  the  last 
will  shall  operate/'  which  maxim  finds  furth- 
er expression  in  the  rule  of  construction  that, 
in  case  of  irreconcilable  conflict  between  the 
granting  and  the  habendum  clause,  the  form- 
er shall  prevail. 

In  so  announcing  this  conclusion  the  court 
cited  and  quoted  from  the  case  of  Whetstone 
V.  Hunt,  78  Ark.  230,  8  Ann.  Gas.  443,  93  S. 
W.  979,  in  which  last  mentioned  case  it  was 
said  that  resort  to  this  rule  of  construction 
would  be  had  only  in  cases  of  irreconcilable 
conflict  between  the  clauses  of  the  deed,  and 
the  svUabus  there  is  as  follows :  "While  it  is 
a  rule  of  law  that,  if  there  is  a  clear  repug- 
nance between  the  granting  and  habendum 
clauses  in  a  deed,  the  latter  must  give  way, 
upon  the  theory  that  the  deed  should  be  con- 
strued most  strongly  against  the  grantor,  yet 
it  is  only  where  these  clauses  are  irreconcil- 
ably repugnant  that  such  a  disposition  of  the 
question  is  required  to  be  made." 

[100]  The  court  quoted  with  approval  the 
following  statement  from  3  Washburn,  Real 
Property  (6  ed.)  section  2360,  "  'If,'  says  Mr. 
Washburn,  *there  is  a  clear  repugnance  be- 
tween the  nature  of  the  estate  granted  and 
that  limited  in  the  habendum,  the  latter 
yields  to  the  former;  but  if  they  can  be  con- 
strued so  as  to  stand  together  by  limiting  the 
estate  without  contradicting  the  grant,  the 
court  always  gives  that  construction,  in  order 
to  give  effect  to  both.'      (Cases  cited)." 

The  discussion  of  the  subject  was  con- 
cluded with  the  statement  that  "it  is  our 
duty  to  give  all  parts  of  the  deed  such  con- 
struction, if  possible,  as  that  they  will  stand 
together." 

The  case  of  Whetstone  v.  Hunt,  78  Ark. 
230,  93  S.  W.  979,  is  annotated  in  8 
Ann.  Cases  443  and  the  case  of  Carllee  v. 
Ellsberry,  101  S.  W.  407,  118  Am.  St.  Rep. 
60,  is  annotated  in  12  L.R.A.{N.S.)  956. 
To  each  of  these  cases  so  reported  there  is 
an  extended  note  in  whicli  a  great  many 
cases  are  collated.  See  also  the  cases  of 
Fletcher  v.  Lyon,  93  Ark.  6,  123  S.  W.  801; 
Dempsey  v.  Davis,  98  Ark.  670,  136  S.  W. 
975. 

In  8  R.  C.  L.  there  is  an  extended  state- 
ment of  the  general  rules  of  construction  of 
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deeds  and  at  sections  98,  100  and  101  of  this 
article  we  find  the  following  statement  of  the 
law,  applicable  to  the  question  now  under  con- 
sideration : 

".  .  .  Applying  the  doctrine  of  the  an- 
cient common  law,  that  the  first  deed  and 
the  last  will  shall  operate,  the  technical  rule 
is  that  where  the  two  clauses  are  so  incon- 
sistent, contradictory  or  repugnant  that  they 
can  not  be  reconciled  and  both  given  effect, 
the  first  is  to  be  received  and  the  last  re- 
jected. It  has  been  declared,  however,  that 
the  law  will  hold  that  part  of  a.  deed  to  pre- 
cede which  ought  to  take  precedence,  no  mat- 
ter in  what  part  of  the  instrument  it  may  be 
found,  wherefore  repugnant  words  must  yield 
to  the  purpose  of  the  grant  clearly  ascer- 
tained from  the  premises  of  the  deed,  though 
such  words  stand  first  in  the  grant;  and  it 
seems  that  generally  courts  of  the  present  day 
do  not  feel  bound,  in  any  case,  to  give  effect 
to  the  first  of  two  repugnant  parts  of  a  deed 
[101]  merely  because  of  its  position  in  the 
instrument,  but  rather  to  effectuate  the  one, 
be  it  first  or  last,  which  appears,  from  an  ex- 
amination of  the  whole  deed,  most  in  harmony 
with  the  purpose  of  the  grant  and  the  inten- 
tion of  the  parties.  ...  It  is  true  that 
there  may  foe  cases  in  which  the  old,  techni- 
cal rule  has  to  be  applied  as  a  last  resort,  as, 
where  two  conflicting  intentions  are  plainly 
and  unequivocally  expressed,  there  is  no  al- 
ternative but  to  construe  it  by  this  rule,  even 
though  it  may  be  arbitrary,  but  in  any 
proper  case  it  gives  way  to  the  rules  that  the 
deed  is  to  be  considered  in  all  its  parts  and 
that  the  intention  governs  rather  than  the 
form  of  the  instrument  or  the  use  of  particu- 
lar words.  .  .  .  The  modern  tendency  is  to 
ignore  the  technical  distinctions  between  the 
various  parts  of  a  deed  and  to  seek  the  gran- 
tor's intention  from  them  all,  without  undue 
preference  to  any,  giving  due  effect  to  all,  in- 
cluding both  habendum  and  granting  clause, 
where  such  can  reasonably  be  done,  in  order 
to  arrive  at  the  true  intention,  even  to  the  ex- 
tent of  allowing  the  habendum  to  qualify  or 
control  the  granting  clause  where  it  was 
manifestly  intended  that  it  should  do  so. 
And  while  it  can  not  be  doubted  that  the 
rule  according  primary  significance  to  the 
granting  clause  still  obtains,  being  sometimes 
treated  as  a  rule  of  property,  and  that  if  two 
conflicting  intentions  are  expressed,  there  is 
no  alternative  but  to  construe  the  deed  by  the 
technical  rules,  even  though  they  may  be 
denominated  arbitrary,  nevertheless  it  is 
only  when  the  clauses  are  irreconcilably  re- 
pugnant that  such  a  disposition  of  the  ques- 
tion is  required  to  be  made.  The  plain  in- 
tention of  the  grantor  as  disclosed  by  the 
deed  as  a  whole  controls  the  construction,  and 
a  deed  must  be  so  interpreted  as  to  make  it 
operative  and  effective  in  all  its  provisions,  if 
its  terms  are  susceptible  of  such  interpreta- 
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tion,  for,  it  has  been  said,  the  deed,  as  the 
'witness  to  the  contract  between  the  parties, 
should  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.  So  a  construction 
which  requires  rejection  of  an  entire  clause  is 
not  to  be  admitted,  except  from  unavoidable 
necessity." 

[102]  In  the  notes  to  the  text  quoted  are 
found  citations  to  a  great  many  cases,  which 
may  be  examined  for  further  discussion  of 
this  subject. 

The  Supreme  Court  of  Virginia  in  the  case 
of  Wolverton  v.  Hoffman,  104  Va.  605,  52  S. 
£.  176,  resorted  to  the  rule  of  construction 
that  a  subsequent  clause  of  a  deed  repugnant 
to  the  granting  clause  was  void.  But  the 
same  court  in  the  case  of  Temple  v.  Wright, 
94  Va.  338,  26  S.  E.  844,  said: 

'The  technical  common  law  rule  relied  on 
by  appellees,  that  the  habendum  clause  of  a 
deed  yields  to  the  granting  clause  where  there 
is  a  repugnance  between  the  estate  granted 
and  that  limited  in  the  habendum,  which 
is  a  consequence  of  the  rule  that  deeds  are 
construed  most  strongly  against  the  grantor, 
is  supported  by  abundant  authority.  It  is, 
however,  not  to  be  invoked  as  a  rule  of  con- 
struction except  in  those  cases  where  the 
repugnance  is  such  that  the  intention  of  the 
grantor  can  not  be  determined  with  reason- 
able certainty  from  the  whole  instrument,  for„ 
where  that  intention  can  be  ascertained,  it  is 
controlling  if  no  legal  obstacles  lie  in  the 
way.  Bassett  v.  Budlong,  77  Mich.  338,  43 
N.  W.  984,  18  Am.  St.  Rep.  404;  Fogarty  v. 
Stack,  86  Tenn.  610,  8  S.  W.  846;  Bodine's  v. 
Artjhur,  91  Ky.  53,  14  S.  W.  904,  34  Am.  St. 
Rep.  164,  note;  and  note  to  Berridge  v.  Glas- 
sey,  112  Pa.  St.  442,  56  Am.  Rep.  324,  3  Atl. 
683." 

Applying  these  rules  of  construction  to  the 
deed  in  the  present  cases  we  find  no  reason 
for  giving  this  deed  a  different  construction 
from  that  given  the  deed  in  the  former  case, 
where  we  said: 

"When  the  deed  is  construed  from  its  four 
comers,  and  especially  in  reference  to  langu- 
age used  in  the  latter  part  of  it,  it  is  evident 
that  there  was  only  an  intention  to  grant  the 
defendants  the  right  to  hunt  and  fish  on  the 
land.  The  deed  recites  that  the  property  is 
to  be  used  as  a  'fish  and  game  preserve  only,' 
and  that  the  grantors  reserve  to  themselves 
the  right  to  cut  and  remove  all  the  timber  on 
the  land,  and  that  it  is  a  condition  of  the 
conveyance  that  should  the  Big  Lake  Shooting 
Club  abandon  the  property,  or  the  club  cease 
to  exist,  the  land  should  [103]  revert  to  and 
the  title  thereto  be  revested  in  the  grantors. 
We  do  not  think  the  deed  conveyed  any  inter- 
est in  the  land  separate  and  apart  from  the 
right  to  use  it  as  a  fish  and  game  preserve." 

The  habendum  clause  is  not  essential  to  the 
validity  of  a  deed  and  its  omission  is  quite 


common.  Strictly  speaking,  there  is  no  hab- 
endum  clause  in  this  deed.  But  the  deed  is 
made  up  of  the  granting  clause  and  clauses 
descriptive  of  the  interest  conveyed,  and  of 
the  purpose  of  the  conveyance.  In  the  con- 
struction of  this  deed  no  rule  of  construction 
is  to  be  invoked  which  requires  the  exclusion 
of  any  portion  of  it  from  consideration,  unless 
portions  of  the  deed  are  in  irreconcilable  con- 
flict with  each  other.  We  must  rather  take 
the  deed  and  construe  it,  as  was  said  in  the 
former  case,  by  its  four  corners  if  all  of  its 
provisions  can  be  given  effect,  and*  when  this 
deed  is  so  construed  it  is  not  doubtful  what 
its  purpose  was.  It  is  highly  improbable  that 
any  controversy  will  ever  arise  between  the 
shooting  club,  the  grantee,  and  the  lumber 
company,  the  grantor,  as  to  the  interest  con- 
veyed, and  if  such  controversy  should  arise 
we  think  without  doubt  that  it  would  be 
held  to  have  conveyed  only  the  privil^e  of 
hunting  and  fishing  on  the  lands  there  de- 
scribed, and  this  privilege  only  for  such  time 
as  the  Big  Lake  Shooting  Club  should  con- 
tinue to  exist  and  use  the  land  for  the  purpose 
there  stated. 

The  deed  does  use  the  words  "grant,  bar- 
gain, sell  and  convey,"  and  these  words  do  im- 
port a  conveyance  of  a  fee  simple  title  and 
operate  as  a  special  warranty  under  the  pro- 
visions of  Section  731  of  Kirby's  Digest  unless 
limited  by  express  words  cff  such  deed."  Sec- 
tion 731  Kirby's  Digest.  But  this  deed  so 
limits  the  interest  conveyed.  McDill  v.  Mey- 
er, 94  Ark.  615,  128  S.  W.  364. 

We  think  it  would  not  be  seriously  con- 
tended that  the  grantor  conveyed  the  timber 
standing  or  being  on  said  lands,  yet  the  in- 
terest which  ordinarily  passes  by  a  deed,  the 
granting  clause  of  which  uses  the  words 
"grant,  bargain  and  sell,"  would  carry  the 
title  to  the  timber  with  it.  Yet  if  we  are  to 
construe  the  deed  as  contended  [104]  by  ap- 
pellants it  would  necessarily  follow  that  the 
title  to  the  timber  passed  to  the  grantee.  It 
is  apparent  that  the  scrivener  did  not  under- 
take to  divide  this  deed  into  formal  parts, 
and  as  has  been  said  there  is  strictly  no 
habendum  clause.  The  entire  deed  is  devoted 
to  the  granting  clause  and  the  clauses  de- 
scribing the  purpose  of  the  deed  and  the  in- 
terest conveyed,  and  we  hold  there  is  no  such 
repugnancy  between  these  recitals  as  necessi 
tates  a  resort  to  rules  of  construction  which 
require  a  choice  between  conflicting  provi- 
sions. 

Having  held  in  the  former  case  (State  v. 
Stokes,  supra)  that  a  deed  to  non-residents 
which  grants  only  the  right  to  hunt  and  fish 
on  the  land,  and  which  right  was  to  revert  if 
the  property  was  abandoned,  did  not  convey 
any  interest  therein  so  as  to  entitle  non- 
residents to  shoot  and  fish  thereon,  it  follows 
that  appellants  did  not  acquire  by  this  deed 
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that  right  to  hunt  and  fish,  which  is  pos- 
seBsed  by  non-resident  owners  of  land. 

(2)  It  is  insisted  now,  as  it  was  in  the 
former  case,  that  appellants  have  title  to  the 
lands  described  in  the  conveyance  by  ad- 
verse possession.  The  area  included  within 
the  description  contained  in  said  deed  is  about 
27,000  acres,  and  it  is  shown  by  the  agreed 
statement  of  facts  that  appellants  have  a 
clubhouse  located  upon  lands  lying  within  the 
meander  of  said  lake,  a  portion  of  which  is 
enclosed  with  a  fence,  but  not  to  exceed  two 
or  three  acres,  and  that  no  part  of  the  shoot- 
ing herein  complained  of  was  done  within  any 
enclosure  belonging  to  said  shooting  club.  It 
is  further  recited  in  the  agreed  statement  of 
facts  that  the  officers  of  this  club  maintained 
in  the  Federal  court  an  injunction  suit  to 
prevent  non-members  of  the  club  from  hunt- 
ing and  fishing  on  the  lands  in  controversy, 
and  that  an  injunction  was  granted  in  said 
case,  and  it  is  further  stated  that  said  club 
has  its  keepers  and  wardens  for  the  purpose 
of  ejecting  non-members  from  said  lands,  and 
that  the  dub  has  fishing  and  hunting  equip- 
ment and  paraphernalia  consisting  of  boats, 
skiffs,  fishing  tackle,  house-boats,  blinds,  de- 
coys, etc.,  and  several  tenant  houses  in 
which  its  employees  reside,  and  that  [109]  the 
wardens  of  the  club  have  kept  posted  printed 
notices  fastened  upon  the  trees  and  the  build- 
ings of  said  club  forbidding  all  persons  from 
trespassing,  hunting  or  shooting  upon  said 
lands. 

Such  acts  and  use  of  the  lands  in  contro- 
versy will  not  support  a  claim  of  title  by  ad- 
verse possession.  Scott  v.  Mills,  49  Ark.  266, 
4  S.  W.  908;  Brown  v.  Bocquin,  57  Ark.  97, 20 
S.  W.  813;  John  Henry  Shoe  Co.  v.  William- 
son, 64  Ark.  100,  40  S.  W.  703 ;  Driver  v.  Mar- 
tin, 68  Ark.  551,  60  S.  W.  651 ;  Earle  Imp.  Co. 
v.  Chatfield,  81  Ark.  296,  99  S.  W.  84;  Files 
V  Jackson,  84  Ark.  587,  106  S.  W.  950;  Lang- 
horst  V.  Rogers,  88  Ark.  318,  114  S.  W.  915; 
Connerly  v.  Dickinson,  81  Ark.  258,  99  S.  W. 
82;  Boynton  v.  Ashabranner,  75  Ark.  514, 
88  S.  W.  568. 

The  judgments  are  therefore  affirmed. 

NOTE. 

Ooastraetioa   of  Habeadiun   Clavso   im 
Deod  la  Connectioa  with  Premises. 

Scope  of  Note,  661. 

Generally,  661. 

When  Habendum  Is  Repugnant  to  Premises, 

663. 
When  Premises  Are  General,  664. 
When  Premises  Are  Uncertain  or  Indefinite, 

664. 

Scope  of  Note, 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  dealing  with  the  construction  of 
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the  habendum  clause  in  a  deed  in  connection 
with  the  premises  thereof.  The  earlier  cases 
on  the  subject  are  collated  in  the  notes  to 
Whetstone  v.  Hunt,  8  Ann.  Cas.  443,  and  Wil- 
kins  V.  Norman,  111  Am.  St.  Rep.  767. 

Generally, 

In  case  of  an  apparent  inconsistency  be- 
tween the  habendum  clause  of  a  deed  and  the 
premises  thereof  the  court  will  consider  the 
instrument  as  a  whole  and  will  if  it  is  possi- 
ble give  to  it  an  interpretation  which  will 
reconcile  the  several  clauses  and  express  the 
actual  intent  of  the  parties.  Dickson  v.  Van 
Hoose,  157  Ala,  459,  47  So.  718,  19  L.R.A. 
(N.S.)  719;  Jacobs  v.  All  Persons,  12  Cal. 
App.  163,  106  Pac.  896;  Richards  v.  Rich- 
ards, 60  Ind.  App.  34,  110  N.  E.  103;  Husted 
V.  Rollins,  156  la.  646,  137  N.  W.  462,  42 
L.R.A.(N.S.)  378;  Yeager  v.  Famsworth,  163 
la.  537,  145  N.  W.  87;  Wood  v.  Logue,  167 
la.  436,  Ann.  Cas.  1917B  116,  149  N.  W.  613; 
Crews  V.  Glasscock  (Ky.)  107  S.  W.  237; 
Bowe  V.  Richmond,  109  S.  W.  359,  33  Ky.  L. 
Rep.  173,  Putnam  v.  Pere  Marquette  R.  Co. 
174  Mich.  246,  140  N.  W.  554;  Pack  v.  Whit- 
aker,  110  Va,  122,  65  S.  E.  496;  Culpeper  Nat. 
Bank  v.  Wrenn,  116  Va.  55,  78  S.  E.  620. 

In  Richards  v.  Richards,  supra,  the  court 
said:  "Wliere  the  intention  of  the  parties  as 
to  the  kind  of  estate  conveyed  is  clearly  ex- 
pressed, such  intention  will  be  given  effect, 
regardless  of  the  technical  rule  that  the 
granting  clause  will  prevail  over  other  por- 
tions of  the  deed  which  tend  to  modify  or  cur- 
tail the  estate  conveyed."  In  Jacobs  v.  All 
Persons,  12  Cal.  App.  163,  106  Pac.  896,  the 
court,  quoting  from  Aldridge  v.  See  Yup  Co. 
17  Cal.  44,  said :  "  'Much  curious  learning  is 
to  be  found  in  the  books  as  to  the  effect  of 
deeds,  and  many  subtle  and  unsubstantial  dis- 
tinctions, and  technical  and  arbitrary  rules 
laid  down  touching  their  construction  and 
operation.'  It  is,  however,  the  tendency  of 
the  courts  in  the  later  decisions  to  adopt  such 
construction  as  will  effectuate  the  manifest 
intention  of  the  parties.  The  entire  deed 
must  be  read  to  get  at  the  intention  of  the 
■grantor.  Effect,  if  possible,  must  be  given  to 
the  habendum  clause  as  well  as  to  the  grant- 
ing clause.  Effect  must  be  given  to  both  con- 
sistent with  the  evident  purpose  and  intent  of 
the  grantor.  The  very  purpose  and  object  of 
the  habendum  clause  is  to  limit,  enlarge  and 
make  clear  the  estate  granted  by  the  prem- 
ises. 'Whether  a  life  estate  or  an  estate  in 
fee  is  conveyed  must  be  determined  by  con- 
sidering the  deed  as  a  whole.' " 

Wliere  a  deed  contains  a  clause  decisively 
showing  the  intention  of  the  parties,  ambi- 
guities and  inconsistencies  in  other  clauses  in 
the  deed  will  not  defeat  that  intention.  Mc- 
Combs  V.  Stephenson,  154  Ala.  109,  44  So. 
867. 
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The  modem  tendency  is  toward  the  relax- 
ation of  the  arbitrary  rule  that  the  granting 
clause  prevails  over  the  habendum,  and  that 
rule  is  applied  only  in  case  of  an  irreconcil- 
able conflict.  If  possible  the  court  will  dis- 
cover from  the  entire  deed  the  intent  of  the 
parties  and  give  it  effect.  Kendall  v.  Parsons, 
81  Kan.  192,  105  Pac.  25;  Dyson  v.  Bux,  84 
Kan.  596,  114  Pac.  1092;  Abbott  v.  Perkins, 
90  Kan.  45,  132  Pac.  1177;  Wilson  ▼.  Moore, 
146  Ky.  679,  143  S.  W.  431;  Harknoss  v. 
Meade,  148  Ky.  565,  147  S.  W.  10;  Crews  v. 
Glasscock,  107  S.  W.  237,  32  Ky.  L.  Rep.  913; 
Simonds  v.  Simonds,  199  Mass.  552,  85  N.  E. 
860,  19  L..R.A.(N.S.)  686;  Putnam  v.  Pere 
Marquette  R.  Co.  174  Mich.  246,  140  N.  W. 
554.    And  see  the  reported  case. 

In  Simonds  v.  Simonds,  supra,  it  was  said: 
''The  question  is  as  to  the  meaning  of  the 
deed  of  Lucius  Simonds.  A  cardinal  rule  in 
the  interpretation  of  conveyances  is  that 
every  deed  should  be  so  construed  as  to  give 
effect  to  the  intent  of  the  parties,  unless  in- 
consistent with  some  rule  of  law  or  repug- 
nant to  the  terms  of  the  grant.'" 

In  Wilson  v.  Moore,  146  Ky.  679,  143  S. 
W.  431,  referring  to  a  case  holding  that  if 
there  is  a  clear  repugnance  between  the  na- 
ture of  the  estate  granted  and  that  limited 
in  the  habendum  the  latter  ^nelds  to  the  form- 
er, the  court  said:  "While  this  case  has 
never  been  overruled,  the  tendency  of  the 
more  recent  opinions  has  been  to  relax  the 
strictness  of  the  technical  rule  of  construc- 
tion therein  announced,  and  to  construe  a 
deed  according  to  the  intention  of  the  grant- 
or as  gathered  from  the  whole  instrument." 

The  rule  governing  the  construction  of  in- 
consistent clauses  was  discussed  in  Putnam 
V.  Pere  Marquette  R.  Co.  174  Mich.  246,  140 
N.  W.  554,  the  court  saying:  "While  the 
general  rule  is  well  settled  that,  when  the 
habendum  is  repugnant  and  contrary  to  the 
granting  clause,  it  is  void  (see  cases  cited 
in  Smith  v.  Smith  [71  Mich.  633],  that 
rule  is  subject  to  qualifications,  and  is  not 
always  to  be  invoked.  In  Powers  v.  Hibbard, 
114  Mich.  533,  652,  72  X.  W.  346,  it  is  said: 
'But  these  rules  must  be  understood  and 
taken  in  connection  with  other  rules  of  con- 
struction, as,  where  the  grant  is  uncertain 
or  indefinite  concerning  the  estate  intend- 
ed to  be  vested  in  the  grantee,  the  haben- 
dum performs  the  office  of  defining,  qualify- 
ing, or  controlling.  Sumner  v.  Williams,  8 
Mass.  162,  5  Am.  Dec.  83.  Again,  where  it  is 
impossible  to  determine  from  the  deed  and  the 
surrounding  circumstances  that  the  grantor 
intended  the  habendum  to  control,  the  grant- 
ing words  will  govern;  but,  if  it  clearly  ap- 
pears that  it  was  the  intention  of  the  grantor 
to  enlarge  Or  restrict  the  granting  clause  by 
the  habendum,  the  latter  must  control.'  This 
court,  speaking  through  Justice  Montgomery, 


again  announced  its  policy  in  the  case  of 
Miillrccd  v.  Thumb,  116  Mich.  440,  74  N.  W. 
710,  in  tiie  following  language:  'The  general 
rule  is  that  the  intention  of  the  parties  to  an 
instrument  is  to  be  ascertained  from  a  reflui- 
ing  of  the  entire  instrument.  .  .  .  Another 
rule  is  that  a  repugnancy  between  different 
clauses  of  the  deed  must  be  resolved  in  favor 
of  the  first.  This  latter  rule  is  usually  in- 
voked when  there  has  been  an  attempt  to  lim- 
it the  granting  clause  by  the  habendum,  or 
where  there  is  an  attempt  to  except  some- 
thing specifically  granted^  This  rule  should 
be  acted  on  only  as  a  last  resort,  and  general- 
ly the  first  inquiry  is:  What  was  the  in- 
tention of  the  parties  as  expressed  by  the  in- 
strument? Bassett  v.  Budlong,  77  Mich.  338, 
43  N.  W.  984,  18  Am.  St.  Rep.  404.  It  is 
true  that  courts  have  in  some  cases  sub- 
ordinated this  rule  of  construction  to  that 
which  gives  preference  to  the  first  expression 
of  the  grantor,  and  have  done  so  in  some  cases 
at  the  expense  of  sacrificing  the  intent  of  the 
parties  as  plainly  expressed.  .  .  .  This 
court  has,  however,  not  so  applied  this  latter 
rule  as  to  subvert  the  intent  of  the  parties, 
when  plainly  expressed.' " 

It  has  also  been  held  that  it  is  the  modem 
rule  in  construing  a  deed '  in  a  case  of  re- 
pugnancy to  give  effect  to  every  part  of  the 
deed,  if  possible,  consistent  with  the  rules  of 
law  and  the  intention  of  the  grantor.  Other- 
wise the  part  which  is  repugnant  to  the  in- 
tention is  rejected.  Koehne  v.  Beattie,  36  R. 
I.  316,  90  Atl.  211. 

It  has  been  said  that  the  common-law  rule 
that  the  granting  clause  of  a  deed  controls 
in  case  of  a  conflict  between  it  and  the  other 
clauses,  is  merely  a  rule  of  construction  and 
not  a  rule  of  positive  law,  and  that  it  must 
yield  to  the  master  rule  that  the  intention  of 
the  parties,  as  drawn  from  the  whole  deed, 
must  govern.  Johnson  v.  Barden,  86  Vt.  19, 
Ann.  Cas.  1915A  1^43,  83  Atl.  721.  And 
the  rule  that  the  habendum  clause  yields  to 
the  granting  clause  when  repugnant,  does  not 
apply  where  the  intention  of  the  parties  can 
be  ascertained  with  reasonable  certainty  from 
the  whole  instrument.  Culpeper  Nat.  Bank  v. 
Wrenn,  115  Va.  55,  78  S.  E.  620.  If  it  ap- 
pears from  the  whole  instrument  that  it  is 
intended  by  the  habendum  to  restrict  or  en- 
lai^ge  the  estate  conveyed  by  the  words  of  the 
grant  the  habendum  clause  prevails.  Pack  v. 
Whitaker,  110  Va.  122,  65  S.  E.  496.  So  it 
has  been  held  that  the  courts  will  reconcile 
when  possible  any  inconsistency  between  the 
granting  and  habendum  clauses.  Wallace  v. 
Hodges,  160  Ala.  276,  49  So.  312.  It  has 
also  been  pointed  out  that  although  any  sub- 
sequent clause  repugnant  to  the  granting 
clause  will  be  considered  void,  the  rule  will 
not  apply  where  the  granting  clause  itself 
contains  a  limitation   on  the  rights  of  the 
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grantees.  Hess  v.  Kernen,  169  la.  646,  149 
X.  W.  847. 

In  some  jurisdictions  statutes  have  been 
enacted  providing  that  in  construing  deeds 
the  intent  of  the  grantor  is  to  be  determined 
from  the  entire  instrument  if  possible,  and 
such  a  statute  requires  a  departure  from  the 
ancient  rule  whereby  tiie  granting  clause  was 
given  an  arbitrary  preference.  McDill  v. 
Meyer,  94  Ark.  615,  128  S.  W.  364;  Dempsey 
V.  Davis,  98  Ark.  670,  136  S.  W.  975;  Mt. 
Olive  Stave  Co.  v.  Handford,  112  Ark.  622, 
166  S.  VV.  632;  Cobb  v.  Wrightsville,  etc.  R. 
Co.  129  Ga.  377,  58  S.  E.  862;  Banman  v. 
Stoller,  235  111.  480,  86  N.  E.  667;  Buck  v. 
<;arber,  261  111.  378,  103  N.  E.  1069;  Coogan 
V.  Jones,  278  III.  279,  116  N.  E.  877.  In 
McDill  V.  Meyer,  supra,  the  court  said:  "At 
common  law,  a  fee  could  not  by  deed  be 
granted  without  words  of  inheritance;  but, 
by  force  of  x)ur  statute  (Kirby's  Dig.  §  733), 
'all  deeds  shall  be  construed  to  convey  a  com- 
plete estate  of  inheritance  in  fee  simple,  un- 
less expressly  limited  by  appropriate  words  in 
such  deed.'  This  statute  does  not,  however, 
apply  where  appropriate  words  are  used  in 
the  deed  expressly  limiting  the  grant.  The 
habendum  ia  the  appropriate  pla<^e  in  the  deed 
for  such  limitation,  but  it  may  appear  any- 
where in  the  deed.  It  is  only  where  limita- 
tions or  reservations  in  the  habendum  or  sub- 
sequent parts  of  a  deed  are  repugnant  to  the 
<rranting  clause  that  they  are  held  to  be  void. 
Fletcher  v.  Lyon,  93  Ark.  6;  Riggin  v.  Love, 
72  111.  553.  The  office  of  the  habendum  clause 
of  a  deed  is  to  explain  or  define  the  extent  of 
the  grant,  and  is  rejected  only  where  there  is 
a  clear  and  irreconcilable  repugnance  between 
the  estate  granted  and  that  limited  in  the 
habendum."  So  in  Cobb  v.  Wrightsville,  129 
Ga.  377,  58  S.  E.  862,  it  was  said:  "Since  the 
adoption  of  the  original  code,  taking  effect 
in  1863,  the  strictness  of  the  old  rule  as  to 
repugnant  clauses  in  a  deed  has  been  much 
modified.  Substance,  rather  than  technical 
nicety  in  the  location  of  clauses,  is  control- 
ling. The  intention  of  the  parties  is  tlie  car- 
dinal rule  of  construction.  If  it  be  clear,  and 
sufficient  words  be  used  to  arrive  at  the 
intention,  and  it  contravenes  no  rule  of  law,  it 
is  to  be  enforced,  and  is  not  to  be  sacrificed 
to  arbitrarv  rules  of  construction.  Civil 
Code,  §  3673.  ^If  two  clauses  in  a  deed  be 
utterly  Inconsistent,  the  former  tnust  prevail, 
but  the  intention  of  the  parties,  from  the 
whole  instrument,  should,  if  possible;  be  as- 
certained and  carried  into  effect.' " 

In  North  Carolina  the  common-law  rule 
that  the  habendum  part  of  a  deed  is  not  al- 
lowed to  divest  an  estate  already  vested,  has 
apparently  been  superseded  by  the  rule  of 
construction  that  the  court  must  ascertain 
the  intent  of  the  parties  from  the  whole  deed. 
Triplett  v.  Williams,  149  N.  C.  394,  63  S.  E. 


79,  24  L.R.A.(N.S.)  514;  Carolina  Real 
Estate  Co.  v.  Bland,  152  N.  C.  225,  67  S.  E. 
483;  Midgett  v.  Meekins,  160  N.  C.  42,  75 
S.  E.  728;  Jones  v.  Whichard,  163  N.  C. 
241,  79  8.  E.  503.  See  also  Condor  v.  Secrest, 
149  N.  C.  201,  62  S.  E.  921.  Conupare  Wil- 
kins  V.  Norman,  139  N.  C.  40,  51  S.  E.  797. 
And  if  it  clearly  appears  that  the  grantor's 
intention  was  to  enlarge  or  restrict  the  estate 
given 'by  the  granting  clause  the  habendum 
clause  controls.  Acker  v.  Pridgen,  158  X.  C. 
337,  74  S.  E.  335. 

When  HaJ^endunt  Is  Repugnant  to 
Pretnises, 

Where  the  habendum  is  so  far  inconsistent 
with  and  repugnant  to  the  premises  or  the 
granting  clause  that  the  actual  intent  can- 
not be  determined  and  no  reasonable  inter- 
pretation will  permit  both  to  stand,  the 
habendum  is  always  to  be  disregarded  in 
favor  of  the  premises.  Dickson  v.  Wildman, 
176  Fed.  580;  Dickson  v.  Wildman,  183  Fed. 
398,  105  C.  C.  A.  618;  Dickson  v.  Van  Hoose, 

157  Ala.  459,  47  So.  718,  19  L.R.A.(N.8.) 
719;  Graves  v.  Wheeler,  180  Ala.  412,  61 
So.  341;  Mt.  Olive  Stave  Co.  v.  Hanford,  112 
Ark.  522,  166  S.  W.  532;  Morton  v.  Babb, 
251  ni.  488,  96  N.  E.  279;  Coogan  v.  Jones, 
278  111.  279,  115  N.  E.  877;  Lamb  v.  Medsker, 
35  Ind.  App.  662,  74  N.  E.  1012;  Adams  v. 
Merrill,  46  Ind.  App.  315,  86  N.  E.  114,  87 
N.  E.  36;  Richards  v.  Richards,  60  Ind.  App. 
34,  110  N.  E.  103;  Prindle  v.  Iowa  Soldiers 
Orphans  Home,  153  la.  234,  183  N.  W.  106; 
Hughes  V.  Hammond,  136  Ky.  694,  125  S.  W. 

144,  26  L.R.A.  808;  Land  v.  Land,  172  Ky. 

145,  189  S.  W.  1 ;  Calloway  v.  Forest  Park 
Highlands  Co.  113  Md.  1,  77  Atl.  141 ;  Gay- 
lord  V.  Barnes,  128  App.  Div.  810,  113  N.  Y. 
8.  605;  Teague  v.  Sowder,  121  Tenn.  132,  114 
S.  W.  484;  Reese  Howell  Co.  v.  Brown  (Utah) 

158  Pac.  684;  Purcell  v.  Tully,  12  Ont.  L. 
Rep.  5,  7  Ont.  W.  Rep.  848:  Jamieson  v. 
London,  etc.  Loan,  etc.  Co.  23  Ont.  App.  602. 
See  also  Robertson  v.  Robertson,  191  Ala.  297, 
68  So.  62;  Hamilton  v.  Sidwell,  131  Ky.  428, 
115  S.  W.  204,  29  L.R.A.(N.S.)  961;  Link 
V.  McNabb,  111  Md.  641,  74  Atl.  825;  Bur- 
gess V.  McCommas,  61  Tex.  Civ.  App.  246, 
129  S.  W.  382.  Compare  Dunlap  v.  Dunlap,  6 
Ont.  141. 

In  Land  v.  Land,  172  Ky.  146,  189  S.  W. 
1,  the  court  said:  "The  rule  is  that  where, 
by  a  deed  a  fee  simple  is  granted,  and  the 
deed  as  a  whole  shows  an  intention  to  vest 
the  grantee  with  a  fee,  an  attempted  limita- 
tion upon  the  fee  ^vill  be  disregarded.  This 
rule  is  based  upon  the  principle  that  a 
grantor  cannot  destroy  his  own  grant,  how- 
ever much  he  may  modify  it  or  load  it  with 
conditions." 

In  Jamieson  v.  London,  etc.  Loan,  etc.  Co. 
23   Ont.   App.   602,   the   court   reviewed   the 
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English  decisions,  concluding  thus:  "Now 
the  authorities  establish  that  it  is  only  where 
the  estate  or  interest  limited  by  the  habendum 
is  repugnant  to  an  express  interest  or  estate 
granted  by  the  premises  that  the  former  is 
void.  That  is  established  by  the  case  of 
Jerman  v.  Orchard  [Skin  (Eng.)  628]  already 
referred  to,  affirmed  in  the  House  of  Lords." 
It  has  been  held  that  where  the  habendum 
and  granting  clauses  in  a  deed  are  conflict- 
ing they  will  be  held  to  be  repugnant  only 
where  the  habendum  divests  the  estate  grant- 
ed and  substitutes  another.  Marden  v.  Leim- 
bach,  115  Md.  206,  80  Atl.  958. 

When  Premiaea  Are  General* 

Although  where  the  habendum  clause  is 
repugnant  to  the  premises  the  courts  will 
usually  reject  it,  this  will  not  be  done  unless 
it  is  impossible  to  reconcile  the  two  parts 
of  the  deed,  and  hence,  when  the  premises  of 
a  deed  grant  an  estate  in  property  generally, 
using  no  words  of  inheritance  or  limitation  in 
the  granting  clause,  but  the  habendum  con- 
tains such  words  only,  the  estate  therein 
designated  will  pass.  Dempsey  v.  Davis,  98 
Ark.  570,  136  S.  W.  976;  Georgia  State  Sav. 
Assoc.  ▼.  Dearing  (Ark.)  193  S.  W.  512; 
Holmes  v.  Nelson,  148  111.  App.  554;  Adams 
V.  Merrill,  46  Ind.  App.  315,  85  N.  E.  114,  87 
N.  E.  36;  Hudson  v.  Hudson  (Ky.)  121  S.  W. 
973;  Kelly  v.  Parsons  (Ky.)  127  8.  W.  792; 
Virginia  Iron,  etc.  Co.  v.  Dye,  146  Ky.  519, 
142  S.  W.  1057,  and  see  the  reported  case. 
See  also  Swift  v.  Harbison-Walker  Refrac- 
tories Co.  228  Pa.  St.  584,  77  Atl.  916; 
Freudenberger  Oil  Co.  v.  Simmons,  75  W.  Va. 
337,  83  S.  E.  995. 

In  Adams  v.  Merrill,  45  Ind.  App.  315,  86 
N.  E.  114,  87  N.  E.  36,  the  court  said: 
''When,  however,  the  grant  is  indefinite  be- 
cause of  its  generality  in  respect  to  the  estate 
in  the  lands  conveyed,  it  may  be  defined, 
qualified,  and  controlled  by  the  habendum. 
So  the  habendum  is  useful  only  when  the 
words  of  grant  leave  the  subject  of  the  extent 
of  ownership  open  to  explanation.  A  simple 
grant  to  a  person  named,  without  any  particu- 
lar words  of  limitation  in  the  premises,  leaves 
the  extent  of  ownership  open  to  explanation." 

In  Virginia  Iron,  etc.  Co.  v.  Dye,  146  Ky. 
519,  142  S.  W.  1057,  it  was  said:  "In  con- 
struing a  deed,  this  court  is  committed  to 
the  doctrine  that  the  intention  of  the  parties, 
as  appears  from  the  whole  deed,  must  control. 
If  the  intention  appears,  technical  rules  of 
construction  cannot  be  applied  if  they  lead  to 
a  different  result.  If  the  granting  clause  and 
the  habendum  are  irreconcilable,  and  the 
other  parts  of  the  deed  do  not  make  it  ap- 
parent which  the  grantor  intended  should  con- 
trol, the  granting  clause  will  prevail.  Hall 
V.  Wright,  121  Ky.  16,  87  S.  W.  1129,  27  Ky. 
L.  Rep.  1185.     But  if  both  parts  of  a  deed 


may  well  stand  together,  consistent  with  the 
rules  of  law,  they  will  be  construed  to  have 
that  effect,  rather  than  be  held  repugnant." 

In  Freudenberger  Oil  Co.  v.  Simmons,  75 
W.  Va.  337;  83  S.  E.  995,  the  court,  in  distin- 
guishing the  habendum  from  other  clauses 
and  defining  it,  said:  "The  habendum  has 
an  entirely  different  office.  In  logic  and  pur- 
pose it  is  a  continuation  of  the  premises,  or 
rather  a  definition  thereof,  and,  being  so,  its 
terms  are  subsidiary  to  those  of  the  premises 
and  must,  therefore,  yield  to  them,  in  case 
01  repugnance  or  irreconcilable  conflict.  The 
office  of  the  habendum  is  to  determine  what 
estate  or  interest  is  granted  by  the  deed;  al- 
though this  may  be,  and  generally  is,  stated 
in  the  premises.  In  which  case  the  habendum 
may  lessen,  enlarge,  explain,  or  qualify,  but 
not  totally  contradict,  or  be  repugnant  to  the 
estate  granted  in  the  premises.  In  case  of 
such  irreconcilable  repugnancy,  the  premises 
generally  prevail,  for  the  habendum  cannot 
divest  an  estate  already  vested  by  the 
premises.'  .  .  .  The  habendum  can  add 
nothing  that  is  outside  of,  or  beyond,  the 
terms  used  in  the  premises.  Nor  can  it  take 
away  anything  specifically  conferred  by  the 
granting  clause.  Thus,  if  lands  are  given, 
in  the  premises  of  a  deed,  to  A  and  his  heirs, 
habendum  to  A  for  life,  the  habendum  ia 
void,  because  it  contradicts  express  terms  of 
the  premises,  and  so  goes  beyond  the  work  or 
function  of  mere  definition  of  those  terms. 
It  is  not  permitted  to  control,  but,  on  the 
contrary,  is  made  to  yield,  in  case  of  irre- 
concilable conflict,  because  its  legally  pre 
scribed  office  is  to  define  and  explain,  not  to 
grant,  and  when  the  courts  come  to  it,  in 
the  construction  of  a  deed,  they  set  up  the 
legal  presumption  that  it  was  employed  by  the 
draftsman  only  to  perform  that  l^al  func- 
tion." 

When  Premises  Are  Uncertain  or 
Indefinite. 

When  the  premises  of  a  deed  are  uncer- 
tain, indefinite  or  ambiguous  and  it  is  im- 
possible to  ascertain  any  well-defined  intent 
of  the  grantor,  as  expressed  therein,  the 
habendum  then  becomes  useful  as  explanatory 
of  the  premises  and  as  showing  the  grantor's 
intent.  Yeager  v.  Famsworth,  163  la.  537, 
145  N.  W.  87 ;  Big  Sandy  Co.  v.  ChUders,  148 
Ky.  529,  147  S.  W.  14;  Qrooms  ▼.  Morrison, 
249  Mo.  644,  155  S.  W.  430;  Garrett  v.  Wiltse, 
252  Mo.  699,  161  S.  W.  694;  Teague  v. 
Sowder,  121  Tenn.  132,  114  S.  W.  484. 

It  was  said  in  Garrett  v.  Wiltse,  supra: 
"We  think  we  are  on  safe  ground  to  say  that 
whatever  was  the  technical  function  of  the 
habendum  clause  of  a  deed  in  olden  times,  its 
present  office  may  be  allowed  to  be  to  clear 
up  the  conveyance  by  clarifying  and  removing 
ambiguities,   and   smoothing   away   inconsia- 
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iencies.  It  will  even  control  or  modify  the 
granting  clause  when  by  such  control  or 
modification  the  intent  of  the  grantor  as  ex- 
pressed in  his  words  is  made  plain  and  ef- 
fectuated." 

The  habendum  cannot  enlarge  the  grant, 
yet  it  may  be  considered  in  aid  of  its  construe- 
lion,  where  there  is  a  question  as  to  the  extent 
of  the  estate  granted.  De  Goosh  v.  Baldwin, 
85  Yt.  312,  82  Atl.  182. 


BUBLE  ET  All. 
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Idaho  Supreme  Court — June  9,  1016. 


»7  Idaho  486;  149  Bac.  722. 


ThjwitiUMM  amd  Snrs^o^s  "  Malprac- 
tkee  —  Iieavi^K  Spongo  la  S«releal 
Wovnd. 

Where  an  action  is  brought  to  recover  dam- 
ages on  account  of  the  wrongful,  negligent, 
and  careless  leaving  of  a  sponge  in  the  ab- 
domen of  a  patient,  and  on  account  of  the 
negligence  of  defendant  in  permitting  said 
sponge  to  remain  in  said  patient's  abdomen 
an  intestinal  obstruction  was  created,  result- 
ing in  a  partial  closing  of  a  portion  of  the 
intestinal  canal,  and  causing  a  partial  pa- 
ralysis and  obstructions  thereof,  and  by  rea- 
son of  such  wrongful  and  negligent  acts,  and 
for  no  other  reason,  and  as  a  direct  result 
thereof  the  patient  died,  it  is  incumbent  upon 
the  plaintiff  to  prove  said  allegations  by  a 
preponderance  of  the  evidence,  and  show  that 
the  presence  of  said  sponge  in  the  abdomen 
of  the  patient  was  the  direct  and  proximate 
cause  of  the  death  of  the  patient. 

[8ee  note  at  end  of  this  case.] 


It  is  held  that  the  evidence  is  sufficient  to 
show  that  the  adhesive  condition  of  the  intes- 
tines of  the  patient  caused  her  death,  and 
that  such  adhesive  condition  was  not  caused 
by  the  presence  of  a  sponge,  and  that  the 
evidence  is  sufficient  to  support  the  verdict 
of  the  jury. 

[See  note  at  end  of  this  case.] 

iBstrvetloiia  ApproTed. 

It  is  held  that  the  court  did  not  err  in 
giving   or   refusing   to  give  certain   instruc- 
tions. 
Rulias  on  Erldenee  Approved. 

It  is  held  that  the  court  did  not  err  in 
refusing  to  admit  certain  evidence. 

Appeal  from  District  Court,  Kootenai 
county:     Dunn,  Judge. 

Aetion  by  Leonard  Ruble  et  al.,  plaintiffs, 
against  John  Busby,   defendant.     Judgment 


for  defendant.  Plaintiffs  appeal.  The  facts 
are  stated  in  the  opinion.     Affirmed. 

John  P.  Oray  and  Frank  M,  McCarthy  for 
appellants. 

Black  d  Wemette  and  0.  L.  ffeitman  for 
respondent. 

[488]  SxjLLr^AN,  C.  J. — ^This  action  was 
brought  by  Ruble,  the  surviving  husband  of 
DoUie  May  Ruble,  and  John  Grove,  the  sur- 
viving father  of  decedent,  against  the  re- 
spondent, who  is  a  practicing  physician  at 
Coeur  d'Alene,  for  malpractice  and  negli- 
gence, and  it  is  alleged  that  the  negligence  on 
the  [489]  part  of  the  respondent  caused  the 
death  of  Dollie  May  Ruble. 

It  is  alleged  that  in  performing  a  surgical 
operation  on  said  deceased  to  remove  the 
ovaries.  Fallopian  tubes  and  veriform  appen- 
dix the  defendant  negligently  permitted  a 
gauze  or  cheese-cloth  sponge  to  remain  in 
the  abdomen  of  the  decedent  at  the  conclu- 
sion of  said  operation,  and  that  the  negligent 
leaving  of  said  sponge,  as  aforesaid,  directly 
resulted  in  the  death  of  said  patient. 

In  his  answer  the  respondent  denied  that 
he  negligently  or  in  any  manner  or  at  all 
left  the  alleged  sponge  or  any  sponge  in  the 
abdomen  of  said  patient  and  denied  that  said 
sponge  being  so  left  or  permitted  to  remain 
in  the  abdomen  of  said  Dollie  May  Ruble 
was  the  direct  cause  of  her  death,  and  denied 
specifically  all  allegations  of  negligence  in 
the  performance  of  the  operation,  as  charged 
in  the  complaint,  and  as  an  affirmative  an- 
swer and  defense  alleged  the  facts  as  to  his 
education,  qualifications,  training  and  ex- 
perience as  a  medical  practitioner,  and  re- 
cites further  facts  with  reference  to  the 
said  operation  and  his  dismissal  from  the 
case  on  the  ninth  day  after  the  operation. 

Upon  the  issues  thus  made  the  cause  was 
tried  by  the  court  with  a  jury  and  a  verdict 
was  rendered  against  the  plaintiffs  and  in 
favor  of  the  defendant,  and  judgment  was  en- 
tered accordingly.  A  motion  for  a  new  trial 
was  denied  and  the  appeal  is  from  the  judg- 
ment and  order  denying  a  new  trial. 

The  assignments  of  error  are  based  on  the 
action  of  the  court  in  entering  judgment  and 
in  denying  the  motion  for  a  new  trial,  and 
the  giving  and  refusing  to  give  certain  in- 
structions, and  also  in  refusing  to  admit  cer- 
tain  offered   evidence. 

Appellants  state  in  their  brief  that  there 
is  very  little  controversy  regarding  the  facts 
and  very  little  conflict  in  the  testimony  of 
the  case,  while  it  is  contended  by  counsel  for 
respondent  that  upon  the  principal  issue 
made  by  the  pleadings  the  evidence  is  very 
conflicting. 

*  The  record  shows  that  the  defendant  has 
been  a  practicing  physician  and  surgeon  for 
twenty-three  years  and  is  a  graduate  of  Mc- 
Gill  University,  Montreal,  Canada,  and  that 
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that  scliool  ie  a  well-recognized  medical  in- 
stitution; that  he  has  [490]  taken  several 
post-graduate  courses  in  the  leading  medical 
institutions  of  the  country,  and  that  he  haa 
been  engaged  in  the  practice  of  his  profession 
as  a  general  practitioner  and  surgeon  for 
twelve  years  in  Idaho. 

The  following  facts  appear  from  the  rec- 
ord: 

The  respondent  was  first  consulted  by  Mrs. 
Ruble,  the  decedent,  and  who  will  hereafter 
be  referred  to  as  the  decedent  or  patient,  on 
October  21,  1911,  concerning  her  malady  for 
which  the  operation  in  question  was  per- 
formed. At  that  time  and  at  the  time  of 
the  subsequent  consultations,  she  had  an 
anaemic  complexion,  was  emaciated  and  ex- 
tremely nervous.  She  informed  the  respond- 
ent that  several  years  prior  to  said  consulta- 
tion she  had  an  attack  of  inflammation  of 
the  bowels  and  peritonitis  lasting  for  several 
weeks  and  that  she  had  never  been  well  since ; 
that  she  had  trouble  all  the  time  with  con- 
stipation. The  respondent  made  an  exami- 
nation of  the  decedent  and  then  advised  her 
that  she  could  not  obtain  relief  until  an 
operation  was  performed  to  remove  the  pus 
tubes.  She  informed  respondent  at  that 
time  that  other  physicians  had  also  advised 
an  operation.  She  again  visited  respondent 
on  February  23,  1912,  when  her  physical 
condition  and  appearance  were  about  the 
same  as  at  the  first  examination.  She  again 
consulted  respondent  on  March  9,  1912,  and 
her  condition  was  about  the  same,  and  again 
on  May  4,  1913.  At  that  time  she  stated 
to  respondent  that  she  desired  to  have  an 
operation  performed.  On  the  6th  or  7th  of 
May,  1913,  she  again  consulted  respondent 
and  again  informed  him  that  she  desired  to 
have  the  operation  performed.  The  matter 
was  thereafter  explained  to  the  appellant 
Ruble  and  he  informed  the  respondent  that 
he  left  the  matter  wholly  with  the  decedent. 
The  decedent  arranged  to  go  to  the  Coeur 
d*Alene  Hospital  for  the  operation,  and 
went  there  tn  the  evening  of  May  14,  1913, 
wlien  the  usual  preliminary  precautions  were 
takpn.  Doctors  Hunter  and  Dwyer,  two  regu- 
lar practicing  physicians  of  Coeur  d'Alene, 
assisted  in  the  operation. 

It  is  not  contended  that  respondent  was 
guilty  of  any  negligence  in  the  performance 
of  said  operation,  with  the  exception  [491] 
that  he  was  negligent  in  that  he  failed  to 
remove  one  of  the  sponges  used  in  said  oper- 
ation from  the  abdomen  of  the  decedent. 

Respondent  in  his  testimony  states  the  con- 
dition in  which  he  found  the  intestines  and 
all  of  the  organs  in  that  part  of  the  abdomen. 
He  found  them  all  bound  together  by  adhe- 
sions and  testified  as  follows: 

''In  this  mass  of  adhesions  on  the  right 
side  there  wa«  a  loop  of  the  small  intestines 
that  came  down  and  waa  connected  into  this 


mass  of  adhesions.  That  showed  positively 
in  the  first  place  where  the  attack  of  peri- 
tonitis that  Mrs.  Ruble  had  eight  years  ago 
originated  from.  It  originated  from  t^e 
ruptured  tube  and  the  tube  ruptured  was  the 
right  tube  of  the  ovary.  By  this  attack  of 
inflammation  of  the  bowels,  part  of  the 
bowels  had  become  caught  in  the  adhesion? 
and  had  remained  there  from  the  time  she 
had  this  attack  of  peritonitis  until  she  had 
this  operation." 

Witness  then  testified  that  he  loosened  and 
broke  up  said  adhesions.  But,  as  before 
stated,  there  is  no  negligence  charged  as  to 
the  performance  of  s^id  operation  except  that 
of  not  removing  said  sponge. 

After  the  operation  had  been  performed 
and  the  incision  was  about  to  be  closed.  Dr. 
Dwyer  said  to  the  respondent  in  a  low  voice 
that  the  nurse  had  reported  that  a  sponge 
was  missing.  The  respondent  testified  that 
he  did  not  hear  t^e  nurse  make  the  state- 
ment but  heard  what  Dr.  Dwyer  said,  and 
testified  as  follows: 

"I  stopped  right  then  and  went  over  this 
abdomen  carefully,  I  went  Qver  every  part 
of  the  abdomen;  and  there  was  no  occasion 
for  any  sponge  to  be  in  that  abdomen  at  all, 
but  I  went — now,  remember  the  bowels  in 
that  woman  were  in  a  horizontal  position 
as  bowels  naturally  come  down  and  filled  the 
pelvis — filled  the  lower  p^t  of  the  pelvis  and 
resumed  their  natural  position.  I  put  my 
hand  down  and  went  over  the  pelvic  region— 
went  over  the  lower  part  of  the  abdomen  and 
satisfied  myself  positively  that  there  was  no 
sponge  there.  I  said  to  Dr.  Dwyer,  *I  know 
there  is  no  sponge  [492]  there.'  I  took  suffi- 
cient time;  there  was  no  occasion  to  be  in  a 
hurry.  .  .  .  After  I  satisfied  myself  posi- 
tively that  there  was  no  sponge  there,  I  pro- 
ceeded to  close  the  abdomen  in  the  usual  way. 
There  was  no  sponge  used  in  the 
abdomen  unless  it  had  a  forceps  attached." 

"Q.  You  used  forceps  that  day  on  every 
small  mop  or  sop  sponge  you  inserted  in  the 
abdomen  ? 

"A.  Yes,  it  was  necessary  to  do  so  if  you 
are  going  to  use  sponges  at  all.  If  you  put 
a  sponge  in  with  your  hand — if  you  have  the 
sponge  in  your  fingers  it  naturally  would  ob- 
struct the  view;  it  was  necessary  to  use  for- 
ceps on  the  sponger  because  you  could  not 
see  what  you  were  doing  if  you  used  your 
hand. 

"Q.  What  was  the  size  of  those  forceps 
attached  to  this  mop  sponge? 

"A.  The  regular  sponge  forceps.  The 
sponge  forceps  used  at  this  hospital ;  we  had 
two  pairs  of  sponge  forceps;  they  are  about 
15  inches  long;  they  are  the  long  (Young?) 
forceps  with  the  Smith  opening." 

Dr.  Dwyer,  who  assisted  in  the  operation, 
testified  on  this  point  as  follows: 
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'Q.  Did  Dr.  Busby,  on  the  day  of  this  oper- 
ation, use  any  of  these  small  sponges  without 
their  being  used  by  means  of  one  of  these 
forceps,  as  you  have  explained? 

"A.  None  inside  of  the  abdominal  cavity. 

"Q.  If  he  used  them,  where  did  he  use 
them  without  being  fastened  to  forceps? 

"A.  On  the  outside  uf  the  abdominal  cavity 
entirely. 

"'Q.  In  what  part  of  the  operation  ? 

''A.  During  tlie  opening  of  the  abdominal 
wall  and  during  the  removal  of  the  appendix, 
when  it  was  brought  up  outside  of  the  ab- 
domen. 

"Q.  Did  Dr.  Busby,  at  the  time  of  the  per- 
formance of  this  operation,  at  any  time  place 
one  of  these  small  sponges  inside  of  the  ab- 
dominal cavity  of  Mrs.  Ruble  and  leave  it 
there  for  any  length  of  time? 

"A.  He  did  not. 

"Q.  Did  he  place  one  of  this  kind  of  sponge 
in  the  abdomen  of  Mrs.  Ruble  at  any  time 
without  it  being  clamped  to  one  of  these  for- 
ceps? 

"A.  He  did  not. 

"Q.  Was  your  position  and  were  your  du- 
ties such  that  you  would  see  what  he  was 
doing  ? 

"A.  I  could  see  everything  and  did  see 
everything,  I  believe." 

Dr.  -Dwyer  also  testified  that  the  nurse 
reported  about  or  at  the  time  the  incision 
was  about  to  be  closed  up  that  there  was  one 
sponge  short,  and  that  he  did  not  think  the 
respondent  heard  what  the  nurse  had  said 
and  he,  Dwyer,  repeated  it  to  him.  At  that 
time  the  operation  was  practically  completed 
with  the  exception  of  closing  the  incision. 
Dr.  Dwyer  further  testified  as  follows: 

"Q.  State  what  was  done  by  you  or  Dr. 
Busby  after  that  time,  after  the  sponge  was 
reported    missing. 

"A.  Dr.  Busby  inserted  his  hand  in  the 
abdominal  cavity  and  made  a  thorough 
search. 

*'Q.  State  what  he  did. 

"A.  He  made  a  search  of  the  entire  field 
of  operation.  All  through  the  pelvic  cavity 
as  far  as  I  could  see  from  the  position  of  his 
hand,  he  went  entirely  over  the  field  that  had 
been  operated  on. 

"Q.  If  you  know,  how  much  time  did  he 
consume  in  doing  that? 

"A.  I  don*t  know  exactly;  probably  three 
to  five  minutes.*' 

Dr.  Dwyer  also  testified  that  he  was  watch- 
ing Dr.  Busby  as  he  was  making  the  search 
after  the  sponge  had  been  reported  missing 
and  that  Dr.  Busby  made  a  careful  search  for 
it. 

The  evidence  also  shows  that  the  patient 
had  been  on  the  operating  table  about  an 
hour  and  three-quarters  at  the  time  the  in- 
cision was  closed. 


The  operation  was  performed  on  the  morn* 
ing  of  the  15th  of  May,  1913,  and  the  evi- 
dence shows  that  the  patient  continued  to 
do  fairly  well  up  to  the  24th  of  May,  when 
the  [494]  respondent  was  unceremoniously 
dismissed  from  the  case  and  Doctors  Scal- 
lon,  Shaphard  and  Dorland  took  charge  of 
the  case,  and  on  the  morning  of  the  25th  of 
May  Dr.  Dorland,  assisted  by  Doctors  Shep- 
hard  and  Scallon,  performed  a  second  oper- 
ati(»i  upon  the  decedent,  they  having  prior  to 
that  time  learned  that  a  sponge  was  missing 
that  was  used  during  the  first  operation. 
They  performed  the  operation  by  making  an 
incision  in  the  same  place  it  was  made  at 
the  first  operation.  They  used  a  number  of 
sponges  in  this  second  operation.  Imme- 
diately after  the  incision  was  made  Dr.  Dor- 
land inserted  his  hand  in  the  incision  and 
made  a  search  for  the  lost  sponge,  and  after 
making  a  careful  search  was  unable  to  find 
it.  Then  Dr.  Shephard  inserted  first  one 
hand  and  then  the  other  in  the  incision  and 
made  a  careful  search  for  the  sponge  and 
failed  to  find  it;  then  Dr.  Dorland  inserted 
his  hand  again  in  the  incision  and  made 
a  careful  search  and  failed  to  find  the  sponge, 
and  then  not  satisfied,  Dr.  Shephard  made 
another  search  and  testified  that  he  found  a 
sponge. 

Thus  it  appears  that  Doctors  Shephard 
and  Dorland  made  five  distinct  searches  be- 
fore it  is  claimed  they  found  said  sponge, 
Dr.  Shephard  having  made  one  search  with 
one  hand  and  when  he  made  the  second  search 
he  used  first  one  hand  and  then  the  other. 
Dr.  Sliephard  testified  that  said  sponge  was 
about  two-thirds  of  the  size  of  one's  fist.  It 
no  doubt  seemed  remarkable  to  the  jury  that 
five  careful  searches  for  a  substance  of  that 
size  in  the  cavity  of  an  abdomen  would  need 
to  be  made  in  order  to  find  said  sponge,  and 
while  the  testimony  of  appellants  shows  that 
Dr.  Shephard  finally  discovered  the  sponge, 
the  jury  evidently  did  not  believe  that  testi- 
(  mony,  or  if  they  did  believe  that  the  sponge 
waa  found,  they  did  not  believe  that  that  was 
the  proximate  cause  of  decedent's  death,  and 
may  have  come  to  the  conclusion  that  the 
five  searches  made,  covering  a  considerable 
period,  might  have  contributed  greatly  to  the 
cause  of  her  death. 

It  is  sufficient  to  say  that  Dr.  Busby  tes- 
tified that  after  the  nurse  reported  the 
sponge  missing,  he  made  a  most  careful  ex- 
amination and  satisfied  himself  positively 
that  there  was  no  sponge  there.  And  it  fur- 
ther appears  that  no  sponge  was  [495]  used 
in  the  abdomen  unless  it  had  forceps,  about 
fifteen  inches  in  length,  attached  to  it. 

Some  of  the  physicians  who  were  witnesses 
in  the  case  testified- that  in  their  opinion  the 
proximate  cause  of  the  death  of  the  decedent 
was  the  leaving  of  the  sponge  in  the  abdomen. 
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while  others  testified  that  in  their  opinion 
the  proximate  cause  of  her  death  was  the 
adhesions  of  the  intestines,  and  so  far  as  the 
evidence  is  concerned,  it  is  amply  sufficient 
to  sustain  the  verdict  of  the  jury. 

In  the  brief  of  appellants  it  is  stated  as 
follows:  "The  appellants  in  presenting  this 
case  to  the  court  intend  to  confine  their  ar- 
gument to  a  discussion  of  the  legal  principles 
involved,  rather  than  to  a  discussion  of  the 
facts  in  the  case;''  they  then  proceed  to 
argue  that  certain  instructions  requested  and 
refused  by  the  court  contained  the  correct 
rules  of  law  as  applicable  to  this  case,  and 
that  those  instructions  given  by  the  court 
were  contrary  to  the  law  as  laid  down  by  the 
decisions  of  other  courts.  The  instructions 
requested  and  refused  were  to  the  effect  that 
it  was.  malpractice  and  negligence  per  se  to 
leave  a  sponge  in  the  abdomen  of  a  patient 
after  closing  the  incision,  and  when  that 
fact  was  shown,  it  devolved  upon  defendant 
to  show  that  ^e  sponge  was  not  the  proxi- 
mate cause  of  the  patient's  death. 

In  the  complaint,  after  charging  negligence 
on  the  part  of  respondent  in  leaving  the 
sponge  in  the  abdomen  of  the  decedent,  in 
paragraph   11   it  is   alleged  as  follows: 

"That  on  account  of  the  defendant  so 
wrongfully,  n^ligently,  unlawfully  and  care- 
lessly leaving  said  sponge  in  the  abdomen  of 
said  patient  and  so  inclosing  the  same,  and 
on  account  of  the  negligence  of  the  defend- 
ant in  9o  permitting  said  sponge  to  remain 
as  aforesaid  in  the  said  patient's  abdomen 
upon  and  during  the  days  and  each  of  the 
days  aforesaid,  to  wit,  on  and  between  the 
15th  day  of  May,  1913,  to  and  including  the 
25th  day  of  May,  1913,  an  intestinal  obstruc- 
tion was  created  and  negligently  permitted 
by  defendant  to  be  maintained  in  the  body 
of  said  patient  caused  by  the  presence  of 
said  sponge,  resulting  in  a  partial  closing 
of  a  portion  of  the  intestinal  canal,  and 
causing  a  partial  paralysis  [496]  and  irri- 
tation thereof,  preventing  the  normal  passage 
of  intestinal  contents  through  such  canal,  and 
that  by  reason  of  the  wrongful,  unlawful, 
careless,  negligent  and  unskillful  acts  of  the 
defendant  as  hereinbefore  stated,  and  because 
of  no  other  reason  and  as  a  direct  result 
thereof,  the  said  Dollie  Ruble  died  intestate 
on  the  3d  day  of  June,  1913." 

It  was  necessary  under  those  allegations 
to  prove  that  the  respondent  left  or  permitted 
said  sponge  to  remain  in  the  abdomen  of 
the  patient,  by  reason  of  his  carelessness, 
negligence  or  lack  of  proper  skill  or  care, 
and  it  was  also  Incumbent  upon  appellants, 
under  those  allegations,  to  prove  that  the 
presence  of  the  sponge  alleged  to  have  been 
left  or  permitted  to  remain  in  the  abdomen 
of  the  patient  was  the  direct  or  proximate 
cause  of  the  death  of  the  patient. 


Plaintiffs'  requested  instruction  No.  5, 
which  was  refused  by  the  court,  and  of 
which  appellants  apparently  complain  mo8t 
seriously,  did  not  contain  a  statement  in 
connection  with  it  regarding  the  sponge  be- 
ing  the  cause  of  the  death  of  the  patient, 
hence  if  tlie  requested  instruction  were  cor- 
rect in  so  far  as  it  goes,  it  would  not  have 
been  a  proper  instruction  to  give  under  the 
pleadings  and  facts  and  evidence  in  the  case, 
for  the  reason  that  it  was  incumbent  upon 
appellants  to  prove,  in  addition  to  the  leav- 
ing of  the  sponge,  that  the  leaving  of  the 
sponge  was  the  direct  and  proximate  cause 
of  the  death  of  the  patient.  Said  requested 
instruction  No.  5  is  as  follows: 

'The  court  instructs  the  jury  that  it  is 
ordinarily  malpractice  to  leave  a  gauze  or 
cheese-cloth  sponge  in  the  body  of  a  patient 
when  closing  the  incision  after  an  operation, 
and  in  this  case,  if  you  find  from  the  evi- 
dence that  the  defendant  did  leave  a  gauze 
or  cheese-cloth  sponge  in  the  body  of  Dollie 
May  Ruble  when  closing  the  incision  after 
the  operation,  which  the  evidence  shows  that 
he  performed  upon  her,  the  burden  is  upon 
the  defendant  to  show  that  the  so  leaving 
of  said  gauze  or  cheese-cloth  sponge  in  her 
body  after  said  operation  was  not  negligence." 

Appellant  cites  several  cases  in  support 
of  the  correctness  of  said  requested  instruc- 
tion, among  them  Harris  v.  Fall,  [497]  177 
Fed.  79,  100  C.  C.  A.  497,  27  L.R.A.(N.S.) 
1174.  On  a  careful  reading  of  that  case,  we 
do  not  think  it  supports  the  contention  of 
appellant.  In  fact,  it  simply  holds  that 
whether  or  not  the  operating  physician  was 
negligent  was  a  question  for  the  jury  to  de- 
termine. Other  cases  are  cited  by  appellants, 
but  on  an  examination  of  them  we  tjiink  they 
are  clearly  distinguishable  from  the  case  at 
bar. 

In  this  case  the  evidei^ce  shows  what  the 
respondent  did  in  the  way  of  determining 
whether  or  not  any  sponge  was  actually  left 
remaining  in  the  abdomen  of  the  patient. 
His  testimony  is  corroborated  by  the  testi- 
mony of  Dr.  Dwyer,  which  shows  that  great 
care  was  used  on  the  part  of  respondent. 
This  is  a  case  where  the  defendant  did  offer 
evidence  showing  the  exercise  of  the  care  and 
skill  which  ought  to  be  exercised  by  an  oper- 
ating physician  in  a  case  like  this.  The 
instructions  to  the  jury  ought  to  conform 
to  the  facts  and  evidence  as  produced  on  the 
trial.  In  the  instant  case  the  defendant  met 
by  evidence  every  charge  of  negligence  made 
against  him,  and  showed  the  degree  of  care 
and  skill  that  he  exercised,  and  it  would 
have  been  erroneous  for  the  court  to  instruct 
the  jury,  under  the  evidence,  as  requested  by 
appellants. 

The  jury  was  called  upon  to  determine  from 
the  evidence  whether  the  proximate  cause  of 
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the  death  of  the  patient  was  the  negligence 
of  the  respondent  in  the  performance  of  said 
operation,  and  it  devolved  upon  the  plaintiffs 
to  prove  the  material  allegations  of  the  com- 
plaint by  a  preponderance  of  the  evidence, 
and  the  court  correctly  instructed  the  jury 
that  in  order  for  the  plaintiffs  to  recover, 
they  must  satisfy  the  jury  by  a  preponder* 
ance  of  evidence  as  to  the  justice  of  their 
claim;  that  they  must  produce  evidence  in 
support  of  the  material  allegations  of  the 
complaint,  which  in  the  judgment  of  the  jury 
outweighs  the  evidence  of  the  defendant.  In 
other  words,  if  the  testimony  was  evenly 
balanced,  they  must  find  for  the  defendant, 
and  the  plaintiffs  could  recover  only  in  case 
their  testimony  outweighed  that  of  the  de- 
fendant. One  of  the  allegations  of  the  com- 
plaint was  that  the  respondent  negligently 
and  carelessly  left  in  the  abdomen  of  the 
[498]  decedent  a  certain  sponge  which  caused 
her  death,  and  it  was  necessary  for  them 
to  prove  that  the  result  of  the  alleged  negli- 
gence was  the  cause  of  the  death  of  the 
patient  in  order  to  recover  in  this  case. 

Upon  a  careful  review  of  the  instructions 
given,  we  are  satisfied  that  they  fairly  cover 
the  case  made  by  the  pleadings  and  the  evi- 
dence, and  that  there  was  no  error  in  refus- 
ing to  give  certain  instructions  requested 
by  plaintiffs,  or  in  the  giving  of  certain  in- 
structions by  the  court. 

The  appellants  specifically  complain  of  an 
alleged  error  committed  by  the  court  in  his 
ruling  on  the  evidence,  which  was  to  the 
effect  that  the  court  refused  to  permit  the 
plaintiff  Ruble  to  prove  on  rebuttal  a  con- 
versation wkidi  he  claimed  took  place  be- 
tween the  respondent  and  himself  about  a 
week  prior  to  the  operation,  to  the  effect  that 
the  respondent  stated  that  the  patient  was 
in  excellent  condition  to  submit  to  an  opera- 
tion. This  identical  conversation  was  gone 
into  by  appellants  in  their  direct  testimony 
when  practically  the  identical  question  was 
asked  and  the  conversation  testified  to  by 
the  plaintiff  Euble. 

We  cannot  see  the  materiality  of  this  evi- 
dence, since  negligence  is  not  charged  by 
reason  of  the  performance  of  the  operation 
when  the  patient  was  not  in  a  physical  con- 
dition to  undergo  the  operation,  but  by  rea- 
son of  negligence  in  the  performance  of  the 
operation  in  leaving  the  sponge  in  the  pa- 
tient's abdomen.  The  respondent  produced 
competent  evidence  to  show  that  the  death 
of  decedent  was  caused  by  intestinal  obstruc- 
tions caused  by  intestinal  adhesions,  com- 
monly known  in  surgery  as  post-operative 
adhesions.  On  cross-examination  respondent 
proved  by  witness  Shcphard  that  these  ad- 
hesions of  this  particular  kind  of  intestinal 
obstruction  are  frequent  following  operations, 
and  that  they  are  feared  by  physicians  and 


not  necessarily  caused  by  foreign  substances 
being  present,  but  are  caused,  among  other 
things,  by  raw  surfaces  of  the  intestines 
coming  together,  which  raw  surfaces  are 
sometimes  caused  where  old  adhesions  have 
been  broken  up  in  the  performance  of  an 
operation.  Dr.  Shephard  testified  that  he 
had  ne>er  had  but  three  cases  where  there 
[499]  were  post-operative  intestinal  obstruc- 
tions, and  in  each  case  the  patient  died. 

Doctors  Dorland  aiid  Shephard  both  ties- 
tified  that  when  they  performed  the  opera- 
tion where  they  claim  to  have  found  the 
sponge,  the  intestines  were  all  matted  togeth- 
er with  intestinal  adhesions,  and  that  they 
loosed  them  in  performing  this  operation, 
and  that  when  they  performed  the  post-mor- 
tem examination  ten  days  later,  the  adhe- 
sions had  reformed.  It  is  thus  made  to  ap- 
pear that  after  Doctors  Dorland  and  Shephard 
performed  their  operation  the  adhesions 
again  formed  and  clearly  appeared  when  the 
post-mortem  examination  was  held.  They 
testified  that  in  their  opinion  the  sponge 
caused  the  adhesions.  On  the  other  hand, 
respondent  showed  by  a  number  of  physi- 
cians that  post-operative  adhesions  are  very 
common  following  operations  of  this  kind 
and  that  they  produce  intestinal  obstructions 
which  cause  death,  and  the  symptoms  in  this 
case  indicated  that  the  death  of  the  patient 
was  caused  by  an  intestinal  obstruction  pro- 
duced by  post-operative  adhesions,  and  that 
even  if  a  sponge  had  been  left  in  the  man- 
ner this  (me  was  alleged  to  have  been  left, 
it  would  not  have  produced  the  symptoms 
present. 

All  of  this  evidence  was  presented  to  the 
jury  under  instructions  given  by  the  court, 
which  were  practically  to  the  effect  that  if 
the  jury  found  that  the  defendant  had  care- 
lessly or  negligently  or  through  failure  to 
exercise  ordinarv  care  and  skill  left  a 
sponge  in  the  said  patient  which  caused  her 
death,  then  the  verdict  should  be  for  the 
appellants. 

It  is  apparent  from  the  evidence  in  the  case 
that  the  patient  after  having  been  operated 
on  and  her  intestines  found  to  be  one  adhesive 
mass  and  the  adhesions  separated,  and  ten 
days  after  another  operation  was  performed 
when  five  careful  searches  were  made  through 
her  intestines  for  a  sponge  that  was  supposed 
to  be  lost  and  her  intestines  found  at  that 
time  to  be  again  an  adhesive  mass,  and  the 
adhesions  again  broken  up  and  the  intestines 
separated,  the  jury  was  fully  justified  in 
finding  under  such  evidence  in  favor  of  the 
defendant. 

[500]  We  find  no  reversible  error  in  the 
record  and  the  judgment  must  be  affirmed, 
and  it  is  so  ordered,  with  costs  in  favor  of 
the  respondent. 

Budge  and  Morgan,  JJ.,  concur. 
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NOTE. 

In  the  reported  case,  an  action  against  a 
physician  for  malpractice  in  leaving  a  sponge 
in  a  surgical  wound,  it  is  held  that  the  evi< 
dence  is  sufficient  to  sustain  a  finding  that 
the  defendant  was  not  negligent  and  that  the 
leaving  of  tho  sponge  in  the  wound  was  not 
the  cause  of  the  death  of  the  patient.  The 
earlier  cases  discussing  the  liability  of  a  phy- 
sician or  surgeon  for  leaving  a  foreign  sub- 
stance in  a  wound  or  opening  for  a  surgical 
operation,  are  collated  in  the  notes  to  Sam- 
uels V.  Willis,  19  Ann.  Cas.  190;  Zilke  v. 
Johnson,  Ann.  Cas.  1913E  1005;  and  Gillette 
V.  Tucker,  93  Am.  St.  Rep.  639. 


I.ABKIN  ET  AI.. 

▼. 

SUPEBIOB  COUBT  OF  SHASTA 
COUNTY. 

California  Supreme  Court — January  17,  1916. 

171  Cal,  719;  154  Pac.  S41. 


Diamiaaal    ftnd    Noiaaiiit  —  Grovnds  •» 
Delay  in  Bringing  Aetion  to  7M.^L 

Code  Civ.  Proc.  §  683,  declaring  that  any 
action  shall  be  dismissed  by  the  court  in 
which  it  shall  have  been  commenced,  or  to 
which  it  may  be  transferred  on  motion  of 
defendant  after  due  notice  to  plaintiff,  unless 
it  is  brought  to  trial  within  live  years  after 
defendant  has  filed  his  answer,  except  where 
the  parties  have  stipulated  in  writing  that 
the  time  may  be  extended,  is  mandatory. 

Same. 

Under  such  statute,  a  stipulation  by  coun- 
sel of  the  respective  parties  for  an  extension 
of  the  time  of  trial  is  a  stipulation  of  the 
parties. 

Same. 

Where  the  answer  was  filed  June  30,  1909, 
and  tlie  minutes  of  the  court  showed  that  on 
November  27th,  the  date  set  for  trial,  the 
parties  appeared  in  court  and  through  their 
counsel  stipulated  that  trial  should  be  fixed 
for  April  11,  1910,  and  the  court  so  ordered, 
that  on  April  11,  1910,  the  case  was  con- 
tinued until  June  29th,  and  on  June  29th  the 
case  was  again  continued  until  September 
10th,  but  there  was  no  record  entry  of  inde- 
pendent stipulation  in  writing  providing 
that  time  of  trial  should  bo  extended  beyond 
the  five-year  limit,  the  action  must  be  dis- 
missed under  Code  Civ.  Proc.  §  ^83,  declaring 
that  an  action  not  brought  to  trial  within 
five  years  after  answer  shall  be  dismissed, 
unless  extended  by  written  stipulation  of  the 
parties. 


Same, 

That  the  original  defendant  administrator 
died  within  the  five-year  period  after  answer 
in  which  actions  must,  under  Code  Civ.  Proc. 
§  .583,  be  brought  to  trial,  and  no  other  ad- 
ministrator was  appointed  until  after  the 
expiration  of  that  period,  will  not  excuHe 
plaintiff's  failure  to  bring  the  aetion  to  trial 
and  so  preclude  dismissal. 

Same. 

After  defendant's  answer,  plaintiff's  attor- 
ney died,  and  defendant  served  no  notice  on 
plaintiff  in  accordance  with  Code  Civ.  Proc. 
§  286,  declaring  that  when  an  attorney  dies 
or  ceases  to  act  a  party  to  an  action  for 
whom  he  was  acting  must,  before  any  fur- 
ther proceedings  are  had  against  him.  be  re- 
quired by  the  adverse  party  by  written  notice 
to  appoint  another  attorney  or  appear  in 
person.  Section  583  provides  that  if  an  ac- 
tion is  not  brought  to  trial  within  five  years 
after  answer  it  shall  be  dismissed.  It  is  lield 
that  the  defendant's  failure  to  file  notice 
demanding  the  appointment  of  an  attorney 
for  the  plaintiff  did  not  preclude  him  from 
claiming  a  dismissal  for  plaintiff's  failure  to 
bring  the  case  to  trial  within  five  years. 

Same. 

In  such  case,  the  fact  that  one  of  defend- 
ant's counsel  died  within  the  five  year  period 
and  the  other  ceased  to  act  will  not  excuse 
plaintiff  from  bringing  the  action  to  trial 
within  that  time,  as  he  could  have  required 
defendant  to  appoint  another  attoi;'ne7,  or 
appear  in  person. 

Quieting  Title  •*  Cross  Bill  for  Afflm- 
ative  Belief. 

In  a  suit  to  quiet  title,  judgment  in  de- 
fendant's favor  protects  him  against  any  of 
plaintiff's  claims,  so  a  cross  complaint  pray- 
ing that  title  be  adjudged  in  defendant  is 
effective  merely  to  prevent  plaintiff  from  dis- 
missing it  before  trial  without  the  consent  of 
defendant. 

[See  note  at  end  of  this  case.] 

Same. 

In  a  suit  to  quiet  title,  though  defendant 
filed  a  cross  complaint  asking  that  his  title 
be  adjudged  good,  the  suit  may  be  dismissed 
under  Code  Civ.  Proc.  §  583,  for  plaintiff's 
failure  to  bring  it  to  trial  within  five  years 
after  answer,  for  the  filing  of  the  cross  com- 
plaint does  not  make  defendant  an  actor,  as 
it  gives  defendant  no  greater  rights  than  he 
would  have  had  under  an  answer  denying 
plaintifiTs  title,  but  merely  precludes  plain- 
tiff from  dismissing  without  his  consent. 

[See  note  at  end  of  this  case] 

Mandamus  —  Grounds  for  Belief  —  To 
Compel  Dismissal  of  Action. 

Where,  under  the  statutes,  defendant  is  en- 
titled to  dismissal  of  plaintiff's  action  for 
want  of  prosecution,  mandamus  to  compel  the 
lower  court  to  order  dismissal  will  not  be 
denird  on  the  ground  that  the  writ  is  discre- 
tionary, and  will  not  be  issued  where  it  will 
cause  injustice. 

Same. 

Where  one  of  several  defendants  defaulted, 
and  the  others  were  entitled  to  dismissal  for 
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want  of  prosecution,  and  the  defendants  who 
answered  moved  for  a  dismissal  as  to  them, 
their  application  for  a  writ  of  mandamus  to 
compel  the  trial  court  to  order  dismissal  will 
not  be  denied  under  the  rule  that  a  petitioner 
for  mandamus  is  concluded  by  the  terms  of 
the  alternative  writ,  and,  as  the  alternative 
writ  prayed  a  dismissal  of  "the  action,"  it 
was  not  wholly  authorized. 

Right  to  Peremptory  Writ  —  Alterna- 
tlTe  Writ  Erroaeoaa  im  Part. 

The  rule  that  where  an  alternative  writ  is 
awarded  for  a  purpose,  partly  proper  and 
partly  improper,  the  court  will  not  grant 
peremptory  mandamus,  is  not  an  iron-^und 
one.  but  is  to  be  applied  with  principles  of 
justice. 

Original  application  for  writ  of  mandate. 

John  Larkin  et  al.,  petitioners,  and  Supe- 
rior Court  of  County  of  Shasta,  respondent. 
The  facts  are  stated  in  the  opinion.     Writ 

6SANTED. 

W,  D.  Tillotson  and  Carr  d  Kennedy  for 
petitioners. 

Chenoweth  d  Leininger  and  Ooodfellaw, 
EellSf  Moore  d  Orrick  for  respondent. 

[720]  ANGELLom,  C.J. — This  is  an  orig- 
inal application  to  this  court  for  a  writ  of 
mandate  to  compel  respondent  to  dismiss  an 
action  pending  therein,  instituted  by  the 
Potosi  Land  and  Mining  Company,  a  corpora- 
tion, against  a  former  administrator  of  the 
said  estate  of  Alexander  Hulsey,  N.  L.  Peter- 
son, James  E.  Lutman,  the  Shasta  Dredging 
Co.,  a  corporation,  [721  ]  and  certain  fictitious 
defendantia.  The  action  was  one  by  the  plain- 
tiff therein  to  quiet  its  alleged  title  to  certain 
land  in  Shasta  County.  The  action  was  com- 
menced May  6,  1907,  and  summons  was  served 
during  that  year  on  all  the  above-named  de- 
fendants. No  appearance  was  ever  made  by 
the  Shasta  Dredging  Company,  and  it  must 
be  accepted  as  a  fact  from  the  record  before 
us  that  the  plaintiff  is  entitled  to  a  default 
judrrment  against  that  defendant.  The  other 
defendants  filed  their  answer  on  June  30, 
1900,  denying  plaintiff's  alleged  title,  claim- 
ing title  in  themselves,  and  praying  for  a 
judgment  establishing  and  quieting  their  title 
to  said  land.  The  action  has  never  been 
tried.  On  November  3,  1915,  these  petition- 
ors,  being  all  of  the  defendants  except  the 
Shasta  Dredging  Company,  gave  notice  of  a 
motion  in  the  superior  court  for  the  dismissal 
of  said  action  as  to  them,  on  the  ground  that 
tlie  same  had  not  been  brought  to  trial  with- 
in five  vears  after  thev  had  filed  their  an- 

■  • 

swer.  The  motion  thus  noticed  was  duly 
heard  and  denied  by  the  superior  court,  and 
this  proceeding  was  then  instituted  to  compel 
the  dismissal  aRked. 

Petitioners*  motion  in  the  superior  court 
and  tlieir  proceeding  here  are  based  on  the 


second  paragraph  of  section  583  of  the  Code 
of  Civil  Procedure,  enacted  in  1905.  The  sec- 
tion is  as  follows: 

"The  court  may  in  its  discretion  dismiss 
any  action  for  want  of  prosecution  on  motion 
of  the  defendants  and  alter  due  notice  to 
the  plaintiff,  whenever  plaintiff  has  failed  for 
two  years  after  answer  filed  to  bring  such 
action  to  trial.  Any  action  heretofore  or 
hereafter  commenced  shall  be  dismissed  by 
the  court  in  which  the  same  shall  have  been 
commenced  or  to  which  it  may  be  transferred 
on  motion  of  the  defendant,  after  due  notice 
to  plaintiff  or  by  the  court  on  its  own  motion, 
unless  such  action  is  brought  to  trial  within 
five  years  after  the  defendant  has  filed  his 
answer,  except  where  the  parties  have  stipu- 
lated in  writing  that  the  time  may  be  ex- 
tended." 

It  is  obvious  from  a  mere  reading  of  the 
second  paragraph  of  this  section,  that  a  dis- 
missal is  mandatory  in  any  case  where  the 
facts  bring  it  within  its  provisions.  It  was 
so  declared  in  Romero  v.  Snyder,  167  Cal. 
216,  138  Pac.  1002. 

Various  reasons  are  urged  why  this  law 
has  no  application  here. 

As  we  have  said,  the  answer  of  these  peti- 
tioners was  filed  June  30,  1909.  The  follow- 
ing facts  are  alleged  in  the  answer  [722]  of 
respondent,  and  are  not  disputed  by  petition- 
ers: On  November  20,  1909,  the  court  or- 
dered that  on  November  27,  1909,  the  time 
of  trial  should  be  fixed.  The  minutes  of  the 
court  show  that  on  November  27,  1909,  the 
parties  appeared  in  open  court  by  their  re- 
spective counsel  and  stipulated  that  the  trial 
should  be  fixed  April  11,  1910,  and  the  court 
BO  ordered;  that  on  April  11,  1910,  with  the 
same  procedure,  the  trial  was  continued  to 
June  29,  1910;  and  that  on  June  29,  1910, 
with  the  same  procedure,  the  trial  was  con- 
tinued to  September  19,  1910.  Nothing  fur- 
ther appears  with  reference  to  the  proposed 
trial  of  the  action,  other  than  that  after 
November  3,  1915,  more  than  five  years  after 
the  date  to  which  it  had  last  been  continued, 
the  action  was  set  for  trial  on  December  20, 
1916.  No  stipulation  in  writing  relative  to 
time  or  continuance  of  trial  was  ever  made 
"in  writing,''  unless  an  agreement  of  counsel 
for  the  respective  parties  made  in  open  court 
and  entered  on  the  minutes  satisfies  the  pro- 
visions of  the  section  in  this  regard. 

We  are  satiHfied  that  there  is  no  force  in 
the  su "ingestion  that  "tlie  parties"  can  be  said 
to  have  stipulated  within  the  meaning  of  the 
section  only  when  they  personally  do  so.  It 
is  clear  that  a  stipulation  by  respective  coun- 
sel for  the  parties  would  be  a  stipulation  of 
the  parties.  Whether  they  can  be  said  to 
"have  stipulated  in  writing"  within  the  mean- 
ing of  the  section,  when  they  have  simply 
orally  agreed  in  open  court  and  their  agree- 
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ment  is  entered  on  the  minutes,  is  a  more 
serious  question.  However,  we  regard  this 
question  as  of  minor  importance,  in  view  of 
the  fact  that  we  are  satisfied  that  no  stipu- 
lation  of  the  character  described,  either  oral 
or  written,  was  ever  made.  This  point,  not 
suggested  in  the  oral  argument,  has  been 
forcibly  made  in  petitioners'  brief  filed  since, 
and  to  their  contention  we  can  see  no  good 
answer.  The  stipulations  shown  by  the  min- 
utes were,  first,  one  fixing  as  the  time  for 
trial  a  date  within  one  year  from  the  filing 
of  the  answer,  and,  second,  two  continuing 
the  trial,  the  later  one  carrying  it  to  a  date 
within  fifteen  months  after  the  filing  of  the 
answer.  The  statute  says  that  the  court 
must  dismiss  the  action  "unless  such  action 
is  brought  to  trial  loithin  five  years  after  the 
defendant  has  filed  his  answer,  except  where 
the  parties  have  stipulated  in  writing  that 
the  time  may  he  extended,"  This  seems  to  us 
to  say  very  clearly  that  unless  the  parties 
have,  in  effect  at  least,  stipulated  in  writing 
that  [723]  the  action  need  not  be  brought 
to  trial  within  five  years  from  the  date  of  the 
filing  of  the  answer,  it  must  be  dismissed  at 
the  expiration  of  such  five  years,  if  not 
"brought  to  trial"  within  that  time.  A  stipu- 
lation in  terms  waiving  the  benefit  of  this 
section,  or  one  in  terms  providing  that  the 
time  fixed  by  the  section  within  which  trial 
must  be  had,  shall  be  extended  indefinitely 
or  for  a  definite  time,  or  a  series  of  stipula- 
tions continuing  the  trial  to  a  date  beyond 
the  five  year  period,  might  any  of  them 
suffice  as  an  answer  to  a  motion  to  dismiss, 
and  constitute  a  stipulation  in  writing  that 
the  time  (the  five  year  period)  shall  be  ex- 
tended. But  no  such  effect  can  fairly  be 
given  to  a  stipulation  fixing  a  trial  date 
within  one  year  of  the  filing  of  the  answer, 
or  to  two  others  continuing  the  trial  date 
to  a  time  within  fifteen  months  of  such  filing. 
There  is  nothing  in  this  that  can  fairly  be 
taken  as  indicating  any  consent  on  the  part 
of  the  defendants  that  the  five  year  period 
shall  be  extended  by  as  much  as  a  single 
minute,  or  as  intimating  to  plaintiff  that  any 
such  extension  would  be  permitted.  It  is  a 
stipulation  in  writing  extending  the  five  year 
period  that  the  statute  provides  for,  and  with- 
out such  a  stipulation,  certainly  in  the  ab- 
sence of  some  element  of  estoppel,  there  can 
be  no  effective  answer  to  a  motion  to  dismiss, 
if  the  action  has  not  been  "brought  to  trial" 
within  such  period.  The  language  of  the  stat- 
ute is  so  plain  in  this  regard  that  no  other 
intent  can  be  attributed  to  the  legislature. 
We  are  not  ccmcemed  here  with  the  exact 
meaning  of  the  term  "brought  to  trial,"  for 
it  is  manifest  that  with  whatever  liberality 
we  construe  it  in  favor  of  plaintiff  here,  this 
action  was  not  brought  to  trial  within  five 
years  of  the  date  of  the  filing  of  the  answer. 


It  appears  that  the  former  administrator 
of  the  estate  of  Hulsey,  the  original  defend- 
ant administrator,  died  in  February,  1915. 
and  that  petitioner  Larkin  was  not  appointed 
administrator  until  October  30,  1915,  and  was 
not  substituted  herein  as  a  party  until  No- 
vember 2,  1915.  All  this,  however,  was  after 
the  expiration  of  the  five  year  period,  and 
cannot  by  any  possibility  affect  the  determi- 
nation of  this  proceeding. 

It  further  appears  that  one  Mr.  Isaacs  was 
the  original  attorney  for  plaintiff,  that  he 
died  June  8,  1911,  and  that  from  June  8, 
1911,  to  October  19,  1916,  plaintiff  had  no 
attorney  in  tlie  action.  No  notice  was  served 
on  plaintiff  requiring  it  to  appoint  another 
attorney  in  place  of  Mr.  Isaacs  or  [724]  to 
appear  in  person,  until  September  23,  1915. 
It  is  claimed  that  under  these  circumstances, 
the  running  of  the  five  year  period  was  sus- 
pended from  June  8,  1911,  to  September  23, 
1915.  This  contention  is  based  on  section 
286  of  the  Code  of  Civil  Procedure,  which 
provides  that: 

"When  an  attorney  dies,  or  is  removed  or 
suspended,  or  ceases  to  act  as  such,  a  party 
to  an  action,  for  whom  he  was  acting  as  at- 
torney, must,  before  any  further  proceedings 
are  had  against  him,  be  required  by  the  ad- 
verse party,  by  written  notice,  to  appoint 
another  attorney,  or  to  appear  in  person." 

Clearly,  this  section  has  no  application 
here.  It  means  no  more  than  it  plainly  says, 
viz.,  that  no  proceedings  may  be  had  against 
him,  no  judgment  or  order  or  other  step  in 
the  action  taken,  until  he  appoints  an  attor« 
ney,  imless  the  prescribed  notice  be  first 
given.  The  mere  running*  of  this  five  year 
period,  which  had  commenced  to  run  prior 
to  the  death  of  Mr.  Isaacs,  was  not  a  "pro- 
ceeding" had  against  the  plaintiff,  even  under 
the  very  liberal  definition  given  that  term  as 
used  in  section  473  of  the  Code  of  Civil 
Procedure,  in  Stonesifer  v.  Kilbum,  94  Cal. 
43,  29  Pac.  332.  A  good  illustration  of  what 
is  meant  by  the  term  "proceedings"  as  here 
used  is  the  dismissal  sought  by  motion  in 
the  superior  court  in  this  very  case,  prior  to 
the  making  of  which  motion  the  defendants 
gave  the  notice  contemplated  by  the  section. 
It  must  be  confessed  that  the  opinion  of  the 
district  court  of  appeal  of  the  second  district 
in  Troy  Laundry  Machinery  Co.  v.  Drivers' 
Independent  Laundry  Co.  13  Cal.  App.  llo, 
109  Pac.  36,  supports  the  claim  of  respondent 
as  to  the  effect  of  section  286  in  this  regard, 
but  we  are  satisfied  that  the  views  there  ex- 
pressed are  erroneous.  No  petition  for  a 
hearing  of  that  matter  by  this  court  was  ever 
presented,  and  the  opinion  therein  has  never 
received  our  approval.  The  court  might  well 
have  refused  to  dismiss  the  appeal  there  in- 
volved in  the  exercise  of  a  wise  discretion, 
thus  reaching  the  same  result  that  it  did 
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Teach,  but  to  hold  that  the  death  of  the  appel- 
lant's attorney  during  the  time  allowed  for 
the  filing  of  the  opening  brief  ipso  facto  ex- 
tended the  time  for  the  filing  of  such  brief 
is  not  warranted  by  anything  said  in  section 
286  of  the  Code  of  Civil  Procedure,  or  by  any 
other  rule  of  law  of  which  we  are  aware. 

The  original  attorneys  of  the  petitioners  as 
defendants  in  said  action  were  the  firm  of 
Reed  and  Dozier.  According  to  the  answer, 
Mr.  Reed  died  shortly  after  the  death  of  Mr. 
[725]  Isaacs,  and  Mr.  Dozier,  in  December, 
190S,  or  thereabouts,  removed  his  office  from 
Redding  to  San  Francisco  and  ceased  to  act 
as  attorney  for  any  of  said  defendants.  Even 
assuming  that  for  a  portion  of  the  five  year 
period  there  was  no  acting  attorney  of  record 
for  any  of  the  defendants,  we  cannot  see  that 
■such  fact  avails  plaintiff  in  that  action  at 
all.  The  plaintiff  could  nevertheless  have 
brought  the  case  to  trial,  resorting  to  the 
procedure  contemplated  by  section  286  of  the 
Code  of  Civil  Procedure,  which  we  have  just 
referred  to.  , 

We  see  no  force  whatever  in  the  claim  that 
onder  the  circumstances  of  this  case  petition- 
ers are  estopped  to  claim  that  the  action 
should  be  dismissed. 

Respondent  urges  as  material  the  fact  that 
the  action  was  one  to  quiet  title,  and  that  the 
defendants  in  their  answer  set  up  their  own 
alleged  title,  and  asked  that  they  be  adjudged 
the  owner:).  Reliance  is  placed  upon  what  is 
said  in  the  opinion  of  the  district  court  of 
appeal  of  the  first  district  in  Hickman  v. 
Lynch,  27  Cal.  App.  364,  149  Pac.  997,  to 
the  effect  that  upon  the  filing  of  a  cross- 
complaint  by  a  defendant,  the  defendant  be- 
came an  aggressive  and  interested  actor  in 
the  presentation  of  at  least  one  phase  of  the 
case,  and  was  therefore  charged  in  part  with 
the  duty  of  bringing  the  case  on  for  trial. 
The  court  therefore  held  that  section  583 
of  the  Code  of  Civil  Procedure  had  no  appli- 
cation. That  action  was  one  for  the  recovery 
of  money,  in  which  the  defendants,  some  two 
years  and  a  half  after  the  filing  of  the  an- 
swer, had  obtained  leave  to  file,  and  had 
filed,  a  cross-complaint.  Whatever  may  be 
said  as  to  the  correctness  of  the  views  of  the 
district  court  of  appeal  as  applied  to  such  a 
case  as  the  one  before  it,  it  is  clear  that  they 
have  no  application  here.  While  it  is  settled 
in  this  state  that  in  an  action  to  quiet  title 
a  defendant  called  upon  by  plaintiffs'  action 
to  quiet  title  to  land  to  set  np  his  own  claim 
of  title  may  file  a  cross-complaint  setting  up 
his  own  alleged  ownership  and  asking  that  he 
be  adjudged  the  owner,  or  may  do  the  same 
thing  in  his  answer,  ordinarily  no  such  prac- 
tice is  essential  to  his  protection,  as  a  con- 
clusion against  the  plaintiff  upon  the  issues 
raised   by   the   complaint   and   answer   fully 
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and  protects  the  defendant  against  any  claim 
of  the  plaintiff  as  to  title  as  fully  as  an 
affirmative  decree  in  his  favor  would  do. 
There  is  nothing  before  us  to  indicate  or  sug- 
gest that  the  action  here  involved  is  out  of 
the  ordinary  [726]  in  this  regard.  The  prin- 
cipal object  of  such  a  practice  would  appear 
to  be  to  prevent  a  plaintiff  from  dismissing 
his  action  before  trial  without  the  consent 
of  the  defendant.  (Code  Civ.  Proc.  sec.  581, 
subd.  1;  see  Islais,  etc.  Water  Co.  v.  Allen, 
132  Cal.  432,  64  Pac.  713.)  What  a  defend- 
ant so  situated  is  doing  is  really  and  sub- 
stantially purely  defensive.  Brought  into 
court  by  the  plaintiff  to  defend  his  alleged 
title,  he  is  simply  defending  it.  It  would 
seem  unreasonable  to  hold  that  simply  by 
reason  of  the  fact  that  a  defendant  whose 
alleged  title  is  thus  assailed  by  a  plaintiff 
asks  for  a  decree  adjudging  that  it  is  good 
as  against  such  plaintiff,  becomes  an  actor 
in  the  case  in  the  sense  that  anv  dutv  de- 
volves  on  him  to  bring  the  plaintiff's  asserted 
claim  to  trial.  We  do  not  think  that  section 
583  of  the  Code  of  Civil  Procedure  should  be 
so  construed. 

It  is  urged  that  the  issuance  of  a  writ  of 
mandate  is  not  a  matter  of  right,  but  a  mat- 
ter of  discretion,  and  should  never  issue 
where  it  will  work  injustice  or  operate  harsh- 
ly, or  where  it  will  not  promote  substantial 
justice.  If  we  assume  all  this  to  be  true,  wo 
still  have  no  basis  on  which  to  hold  that  the 
dismissal  of  the  action  here  involved  will 
have  any  such  effect.  As  has  been  said,  as 
to  the  matter  of  discretion  in  such  cases, 
"where  one  has  a  substantial  right  to  protect 
or  enforce,  and  this  may  be  accomplished  by 
such  a  writ,  and  there  is  no  other  plain, 
speedy  and  adequate  remedy  in  the  ordinary 
course  of  law,  he  is  entitled  as  a  matter  of 
right  to  the  writ,"  and  a  court  cannot  law- 
fully refuse  it.  (Gay  v.  Torrance,  145  Cal. 
144,  148,  78  Pac.  540.)  This,  in  view  of  what 
we  have  said,  is  such  a  case. 

It  is  suggested  that  in  no  event  can  the 
action  be  dismissed  as  to  the  Shasta  Dredg- 
ing Company,  and  that  as  petitioners  sought 
a  dismii'sal  of  ''the  action,"  and  as  the  alter- 
native writ  heretofore  issued  required  a  dis- 
missal of  ''the  action,"  a  writ  should  not  issue 
requiring  a  dismissal  of  the  action  only  as  to 
the  petitioners  here.  The  rule  invoked  is 
that  a  petitioner  for  such  a  writ  is  concluded 
by  the  terms  of  the  alternative  writ,  and  that 
where  the  alternative  writ  is  awarded  for  a 
purpose  partly  proper  and  partly  improper, 
the  court  will  not  enforce  it  by  a  peremptory 
m4mdamu8  as  to  that  which  is  proper,  but 
will  give  judgment  for  the  respondent.  (Gay 
V.  Torrance,  145  Cal.  144,  78  Pac.  640.)  A 
ruling  in  favor  of  respondent  on  this  point 
would  be  of  little  avail  to  plaintiff  in  the 
action,   [727]   as  what  we  have  already  said 
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makes  it  manifest  that  the  superior  court 
would  be  compelled  to  dismiss  the  action  as 
to  these  petitioners,  either  on  its  own  motion 
or  their  motion  hereafter  made.  But  we 
think  the  rule  invoked  should  not  be  applied 
under  such  circumstances  as  appear  here.  No 
such  point  is  made  by  anything  alleged  in 
the  answer  of  respondent.  The  motion  for 
dismissal  already  made  in  the  superior  court 
was,  as  appears  from  the  notice  of  motion 
annexed  to  the  petition,  simply  for  the  dis- 
missal of  the  action  "as  to  these  defendants/' 
viz.,  the  petitioners  here.  In  the  light  of  all 
the  circumstances,  the  proceedings  here,  in- 
cluding the  alternative  writ,  may  fairly  be 
regarded  as  simply  looking  to  the  dismissal 
there  sought,  a  dismissal  of  the  action  as  to 
the  petitioners,  the  only  thing  in  which  peti- 
tioners appear  to  have  any  beneficial  interest. 
It  may  properly  be  added  that  the  rule  in- 
voked is  not  an  iron-bound  one,  to  be  enforced 
by  a  court  regardless  of  circumstances,  but 
is  one  to  be  applied  in  consonance  with  prin- 
ciples of  fairness  and  justice. 

What  we  have  said  disposes  of  the  many 
points  made  by  learned  counsel  for  respond- 
ent. We  see  no  answer  to  the  claim  that  in 
view  of  the  provisions  of  section  583  of  the 
Code  of  Civil  Procedure,  the  superior  court 
is  without  authority  to  take  any  course  in 
the  action  referred  to,  so  far  as  petitioners 
are  concerned,  except  to  order  the  action  dis- 
missed as  to  them. 

Let  a  peremptory  writ  of  mandanuus  issue 
requiring  respondent  to  dismiss,  aa  to  the 
petitioners,  the  action  referred  to. 

Sloss,  Melvin,  Henshaw,  Lawlor  and  Shaw, 
JJ.,  concurred. 

NOTE. 

Right   to  AffirmatiTe   Relief   on  Cross 
Bill  in  Snit  to  Qniet  Title. 

Oenerally. 

In  some  jurisdictions  it  seems  that  where 
the  defendant  in  a  suit  to  quiet  title  claims 
title  in  himself  his  right  may  be  established 
under  an  answer  to  tiie  original  bill,  and  a 
cross  bill  seeking  to  have  the  title  quieted  in 
himself  is  regarded  as  superfluous.  Wilson 
V.  Madison,  55  Cal.  5;  Miller  v.  Luco,  80  Cal. 
261,  22  Pac.  195;  Bacon  v.  Rice,  14  Idaho 
107,  93  Pac.  611;  Sloan  v.  Rose,  101  Wis.  523, 
77  N.  W.  895.  And  see  the  reported  case. 
In  other  jurisdictions  a  cross  bill  is  essential 
if  the  defendant  seeks  to  have  the  title 
quieted  in  himself.  Clieney  v.  Nathan,  110 
Ala.  254,  20  So.  99,  55  Am.  St.  Rep.  26; 
Rausch  V.  United  Brethren,  etc.  107  Ind.  1, 
8  K.  £.  25;  Island  Coal  Co.  v.  Streitlemier, 
139  Ind.  83,  37  N.  E.  340;  Kraus  v.  Thomas, 
48  Ind.  App.  437,  96  N.  E.  12;   Vroman  v. 


Thompson,  51  Mich.  461,  16  N.  W.  808;  Mc- 
Kenzie  v.  A.  P.  Cook  Co.  113  Mich.  452,  71 
N.  W.  868;  Betts  v.  Signor,  7  N.  D.  399, 
75  N.  W.  781 ;  GosB  v.  Herman,  20  N.  D.  296, 
127  N.  W.  78.  In  Greenwalt  v.  Duncan,  16 
Fed.  35,  answering  the  objection  that  the  de- 
fendants being  out  of  possession  must  seek 
relief  by  ejectment,  the  court  said:  "The 
plaintiffs  are  in  court  for  the  sole  reason 
that  they  are  in  possession,  and  therefore 
have  brought  in  the  defendants,  who  are  out 
of  possession,  to  answer  to  the  demand  made. 
The  defendants,  being  thus  in  court  at  plain- 
tiffs* instance,  have  a  right  by  answer  or 
cross  bill  to  be  fully  heard,  and  not  to  be 
denied  a  full  hearing  because  the  sole  basis, 
jurisdictionally,  of  plaintiffs'  bill  is  true. 
The  defendants  are  here  because  they  are  out 
of  possession,  and  to  say  that,  therefore,  they 
shall  not  be  heard  would  be  a  strange  per- 
version of  the  rule,  and  entirely  subversive 
of  the  only  ground  on  which  plaintiffs  pro- 
ceed in  equity." 

The  defendfuit  may  by  a  cross  bill  assert 
an  affirmative  title  and  ask  the  cancellation 
of  the  conveyance  under  which  the  plaintiff 
claims.  O'Neal  v.  Prestwood,  153  Ala.  443, 
45  So.  251;  Sloss-Sheffield  Steel,  etc.  Co.  v. 
Lollar,  170  Ala.  239,  54  So.  272.  In  the  case 
last  cited  it  was  said:  "Recognizing  the  rule 
that  an  original  bill  to  remove  cloud  from 
title,  without  actual  possession  of  the  land 
in  the  complainant,  is  wanting  in  equity  and 
cannot  be  maintained,  we  are  of  the  opinion 
that  the  rule  does  not  extend  to  cross  bills 
in  a  statutory  bill  of  the  character  of  the 
one  under  consideration.  The  same  reasons 
do  not  exist  for  the  application  of  the  rule. 
Moreover,  there  is  another  general  rule  that, 
whenever  a  court  of  equity  acquires  jurisdic- 
tion for  any  purpose,  it  will  assume  jurisdic- 
tion for  all  purposes  necessary  to  a  final  de- 
termination and  full  settlement  of  the  con- 
troversy between  the  parties.  Here  the  com- 
plainant invited  the  respondent  into  court 
for  the  purpose  of  having  their  controversy 
determined  and  settled,  and  the  title  to  the 
land  quieted.  The  relief  asked  in  the  cross 
bill  was  affirmative,  and  under  our  decisions, 
in  a  statutory  bill  of  this  character,  in  order 
to  obtain  such  relief  a  cross  bill  with  appro- 
priate averments  was  necessary.  In  O'Neal 
V.  Prestwood,  153  Ala.  443,  46  So.  251, 
the  precise  question  we  have  here  is  decided. 
The  bill  in  that  case  was  filed  under  the  stat- 
ute to  quiet  title,  and  the  defendants  made 
their  answers  cross  bills.  In  that  case  the 
land  in  controversy  was,  as  found  by  the 
court,  uninclosed,  'in  the  nature  of  a  common, 
in  the  outskirts  of  Andalusia,  which  on  the 
record  was  in  the  actual  possession  of  no 
one.'  It  was  said  by  this  court,  speaking 
through  McClellan,  J.i  'The  issue,  then,  as 
respects  the  possession  at  the  time  the  bills 
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were  filed,  is  one  of  title,  which  draws  to  it 
the  constructive  possession  of  the  real  estate 
in  question.  In  other  words,  title  is  the  in- 
quiry which,  when  determined  will  cast  the 
cause.'  Such  is  the  case  we  have  before  us, 
and  in  the  cit€d  case  this  court  granted  the 
identical  relief  prayed  by  the  cross  bill  in 
this  case;  that  is,  the  court  canceled  the 
conveyance  under  which  the  complainants 
claimed  as  clouds  upon  the  respondents'  title. 
That  case,  as  an  authority,  is  conclusive  of 
this  one  on  the  immediate  question  under  con- 
sideration." 

It  is  proper  for  the  defendant  in  a  suit  to 
quiet  title  to  set  up  by  a  cross  bill  an  equi- 
table title  in  himself  and  ask  to  have  it  de- 
creed to  be  superior  to  the  legal  title  of  the 
plaintiff.  Barnes  v.  Union  School  Tp.  91  Ind. 
301.  So  in  Bacon  v.  I^ice,  14  Idaho  107,  93 
Pac.  511,  it  was  said :  "In  an  action  to  quiet 
title  where  defendant  relies  upon  title  in 
himself,  a  cross  complaint  is  not  necessary. 
.  .  .  However,  in  an  action  to  quiet  title 
where  the  defendant  seeks  to  enforce  an  equi- 
table title  against  the  plaintiff  as  a  holder 
of  the  legal  title,  a  cross  complaint  is  proper." 

A  money  judgment  for  damages  arising  out 
of  the  contract  under  which  the  plaintiff 
claims  title  may  not  be  sought  by  a  cross 
bill.  Lewis  v.  Weitbrec,  58  Colo.  147,  143 
Pac.  1037.  And  see  Kane  v.  Borthwick,  50 
Wash.  8,  96  Pac.  616,  18  L.R.A.(N.S.)  486. 

Relevancy  to  Subject-m after  of  Original 

BUI. 

A  cross  bill  for  affirmative  relief  in  a  suit 
to  quiet  title  must  be  germane  to  the  subject- 
matter  of  the  original  bill.  Thus  it  has  been 
said  that  a  title  distinct  from  that  put  in 
issue  by  the  plaintiff  cannot  be  set  up.  Meyer 
V.  Calera  Land  Co.  333  Ala.  554,  31  So.  938. 

So  it  has  been  held  that  on  a  bill  to  set 
aside  a  particular  deed  as  a  cloud  on  title 
the  defendant  cannot  by  a  cross  bill  assert 
title  in  himself  under  other  instruments. 
Gage  V.  Mayer,  117  111.  632,  7  N.  E.  97, 
wherein  it  was  said :  "The  appellant  filed  a 
cross  bill,  in  which  he  alleged  that  he  was 
the  owner  of  the  land  in  fee  simple,  under 
four  distinct  sources  of  title:  first,  under  a 
deed  from  Herman  Lieb,  county  clerk,  dated 
February  10,  1877;  second,  under  a  deed  from 
the  same  party,  dated  March  28,  1877 ;  third, 
under  a  deed  from  E.  T.  C.  Klokke,  county 
clerk,  dated  March  26,  1880;  and  fourth, 
under  a  deed  from  same  party,  dated  July  2, 
1880.  The  complainant  interposed  a  demur- 
rer to  the  cross  bill,  which  the  court  sus- 
tained, for  the  reason  that  it  failed  to  show 
any  ground  for  equitable  relief;  that  the 
cross  bill  set  up  a  legal  title  in  appellant, 
and  that  his  remedv  was  at  law.  It  mav  be 
regarded  as  a  well-settled  principle,  that  a 
court  of  equity  is  not  the  proper  tribunal  for 


the  trial  of  legal  titles  to  real  estate.  An 
action  of  ejectment  in  a  court  of  law  must 
be  resorted  to  where  the  parties  desire  to  con- 
test the  validity  of  conflicting  titles.  An  ac- 
tion of  ejectment  cannot  be  tried  in  a  court 
of  equity  by  bill  or  cross  bill.  (Parker  v. 
Shannon,  114  111.  192.)  From  an  inspection 
of  the  cross  bill,  it  is  apparent  that  the  relief 
therein  claimed  was  not  a  proper  subject  to 
be  determined  in  a  court  of  equity.  Com- 
plainant's bill  was  brought  to  impeach  a  tax 
deed,  issued  on  the  26th  day  of  March,  1880, 
on  the  ground  that  it  was  void,  and  hence  a 
cloud  upon  his  title.  Any  matter  or  thing 
having  a  bearing  on  the  validity  of  the  sale 
or  deed  was  proper  for  the  appellant  to  pre- 
sent. But  the  fact  that  appellant  held  other 
deeds  for  the  property  involved,  which  may 
have  invested  him  with  the  fee,  could  not 
properly  be  set  up  by  an  affirmative  bill.  If 
he  holds  the  fee  to  the  property  under  sucli- 
deeds,  he  has  his  remedy  in  an  action  of 
ejectment,  where  his  title  and  that  of  the 
complainant  may  be  investigated  and  deter- 
mined, as  their  rights  may  appear." 

The  defendant  cannot  by  a  cross  bill  have 
his  title  to  other  property  quieted  as  against 
the  plaintiff.  Naler  v.  Ballew,  81  Ark.  328, 
99  S.  W.  72;  Bulwer  Consol.  Min.  Co.  v. 
Standard  Consol.  Min.  Co,  83  Cal.  589,  23 
Pac.  1102;  Worcester  v.  Kitts,  8  Cal.  App. 
181,  96  Pac.  335. 

It  has  been  held  that  a  defendant  who  has 
paid  a  mortgage  on  the  premises  cannot  by 
a  cross  bill  be  subrogated  to  the  rights  of 
the  mortgagee.  Byerly  v.  Humphrey,  95  N. 
C.  151,  wherein  the  court  said:  "If  the  de- 
fendant was  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  of  the  first  mortgage 
mentioned  in  the  answer,  then  in  that  respect 
he  had  a  distinct  cause  of  action,  that  he 
could  not  set  up  in  this  action,  but  must 
enforce  by  a  separate  and  distinct  action,  if 
he  shall  see  fit  to  do  so." 

The  defendant  in  a  suit  to  quiet  title  may 
by  a  cross  bill  assert  a  mortgage  or  other 
lien  and  have  it  foreclosed.  Jenkins  v.  Jonas 
Schwab  Co.  138  Ala.  664,  36  So.  649;  Killian 
V.  Andrews,  130  Ind.  679,  30  N.  E.  700; 
Morarity  v.  Calloway,  134  Ind.  503,  34  N.  E. 
226;  Switz  v.  Black,  45  la.  597.  In  Jenkins 
v.  Jonas  Schwab  Co.  supra,  the  court  said: 
"The  motion  to  strike  the  cross  bill  and  the 
demurrer  to  same  were  properly  overruled. 
Though  the  jurisdiction  invoked  by  the  bill 
is  statutory,  there  is  nothing  in  the  statute 
or  elsewhere  which,  in  cases  brought  under 
such  jurisdiction,  precludes  those  who  are 
made  defendants  therein  to  seek  affirmative 
relief  by  cross  bill  according  to  the  ustial 
chancery  practice.  Interstate  Bldg.  etc. 
Assoc.  V.  Stocks,  124  Ala.  109;  Cheney  v. 
Nathan,  110  Ala.  264.  The  original  bill  drew 
in  question  the  existence  and  extent  of  de- 
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fendant'a  claim  to  the  lot,  and  the  cross  bill, 
being  founded  upon  the  same  subject-matter 
and  seeking  only  the  enforcement  of  that 
claim,  did  not  involve  a  departure  from  the 
original  case." 

In  an  action  to  quiet  title  by  a  railroad 
company  which  has  condemned  land  and  paid 
the  condemnation  money  to  an  executrix,  an 
after-born  child  of  the  testator  may  by  cross 
bill  assert  his  rights  as  a  tenant  in  common 
with  the  company  based  on  the  theory  that 
the  will  was  revoked  by  his  birth.  Chicago, 
etc.  R.  Co.  V.  Wasserman,  22  Fed.  872. 

The  defendant  in  a  suit  to  quiet  title  may 
by  a  cross  bill  contest  for  fraud  or  undue 
influence  a  will  under  which  the  plaintiff 
claims  title.  Putt  v.  Putt,  149  Ind.  30,  48 
N.  E.  356,  51  N.  E.  337;  Curtis  v.  Burns, 
27  Ind.  App.  74,  60  N.  E.  963. 

In  an  action  to  set  aside  as  a  cloud  on 
title  a  second  deed  by  the  plaintiff's  grantor, 
the  defendant  may  by  a  cross  bill  seek  the 
cancellation  of  the  plaintiff ^s  deed  for  fraud. 
Moody  V.  Moody,  16  Hun  (N.  Y.)  189.  In 
Griffin  v.  Jorgenson,  22  Minn.  92,  the  allega- 
tions of  the  cross  bill  were  stated  as  follows: 
"The  answer  alleges  that  Levi  H.  Griffin  was 
the  owner  of  the  land  in  question  prior  to 
November  3,  1858,  and  on  that  day  conveyed 
it  to  his  mother,  Mary  H.  Griffin,  who,  on 
November  9,  1858,  conveyed  it  to  the  plain- 
tiff, Eliza  J.,  wife  of  Levi  H. ;  that  such  con- 
veyances were  without  any  consideration, 
without  any  change  of  possession,  which  con- 
tinued in  Levi  H.,  and  were  made  with  the 
sole  intent  to  defraud  the  creditors  of  Levi 
H.  and  defeat  the  collection  of  a  judgment 
which  defendant  was  about  to  recover  against 
said  Levi  H.;  that  at  the  time  of  said  con- 
veyance there  was  pending  an  action  by  de- 
fendant against  said  Levi.  H.,  in  which  the 
judgment  mentioned  in  the  complaint  was  en- 
tered in  Carver  county,  April  14,  1859,  but 
that  the  clerk  of  the  court  omitted  to  docket 
the  judgment  in  that  county  until  April  4, 
1864,  when  he  docketed  it  as  of  that  date, 
and  a  transcript  of  such  docket  was  filed  and 
docketed  in  Scott  county,  and  execution  is- 
sued and  the  land  sold,  as  stated  in  the  com- 
plaint. The  answer  demands  judgment,  de- 
claring said  deeds  to  be  fraudulent  and  void, 
and  as  of  no  force  or  effect  as  against  him." 
The  court  said:  "Upon  the  facts  alleged  in 
the  answer  the  defendant  might  have  brought 
suit  against  these  plaintiffs  to  obtain  the  af- 
firmative relief  which  the  answer  demands. 
They  constitute  a  cause  of  action  connected 
with  the  subject  of  the  plaintiffs'  action,  to 
wit,  the  real  estate  descril^ed  in  the  com- 
plaint. It  is  argued  that  where  new  matter 
alleged  in  an  answer  constitutes  a  defense  to 
the  cause  of  action  in  the  complaint,  it  can- 
not be  the  subject  of  a  counter  claim.  But 
although  it  may  make  a  complete  defense  to 
plaintiffs'  cause  of  action,  if  it  is  also  of  such 


a  nature  that  it  entitles  defendant  to  affirma- 
tive relief,  so  that  he  might  have  brought  an 
action  on  it,  such  relief  may  be  asked  for  in 
the  answer." 
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Statutes    —   Constn&ction   -~   Effeet   of 
Preamble. 

The  preamble,  which  is  a  clause  at  the 
beginning  of  a  constitution  or  statute,  ex- 
planatory of  the  reasons  for  its  enactment 
and  the  objects  sought  to  be  accomplished, 
will  not  govern  where  the  body  of  the  act  is 
broader  than  the  proposition  expressed,  but 
if  the  body  of  the  act  can  be  given  a  con- 
struction consistent  with  the  purpose  declared 
in  the  preamble  it  will  be  so  construed. 

[See  Ann.  Cas.  1917C  284.] 

EtU  to  Be  Remedied. 

Where  a  new  statute  is  so  ambiguous  as 
to  incite  contrary  opinion  as  to  its  meaning, 
the  first  test  is  to  discover  the  evil  sought 
to  be  corrected. 

Employment  A^enoies  —  Resnlation  — 
Scope  of  Aet. 

The  Employment  Agency  Law  (Laws  1915, 
p.  1 ) ,  entitled  "An  act  to  prohibit  the  collec- 
tion of  fees  for  the  securing  of  employment 
or  furnishing  information  leading  thereto  and 
fixing  a  penalty  for  violation  thereof,"  pro- 
vides in  section  1  that  the  welfare  of  the 
state  depending  on  the  welfare  of  its  workers 
demands  that  they  be  protected  from  condi- 
tions that  result  in  their  being  liable  to  im- 
position and  extortion.  Section  2  makes  it 
unlawful  for  any  employment  agent  or  his 
representative,  or  any  other  person,  to  de- 
mand or  receive  from  any  person  seeking  em- 
ployment any  remuneration  or  fee  for  fur- 
nishing employment  or  information  leading 
thereto;  while  section  3  makes  such  act  lui 
offense.  It  is  held  that,  as  a  "worker''  is 
one  who  performs  manual  labor,  and  as  the 
statute,  if  it  applied  to  agencies  for  the  em- 
ployment of  persons  in  the  professions,  might 
be  unconstitutional  as  exceeding  the  police 
power,  the  statute  does  not  apply  to  the 
operator  of  a  teachers'  agency  whereby,  for 
a  percentage  of  the  year's  salary  and  a'small 
filing  fee,  positions  were  secured. 

[See  note  at  end  of  this  case.] 


statutes    —   Aids     to 

Contemporaneoiis  Constmotian. 

In  determining  tlie  meaning  of  a  statute, 
contemporary  construction  may  be  resorted 
to,  and  opinions  of  the  attorney  genera], 
which  show  how  he  construed  the  measure, 
while  not  binding,  are  of  value. 

Penal  Aets  —  Strict  Constrnotion. 

Where  a  law  is  penal  and  prescribes  pun- 
ishment, acts  will  be  construed  as  without 
its  operation,  rather  than  within  it. 

Injanotion  — •  Affainst  Enf oroement  of 
Peaal  Statute. 

The  owner  of  a  teachers*  agency  who  was 
threatened  with  prosecution  under  the  Em- 
ployment Agency  Law,  and  whose  business 
would  be  greatly  injured  or  destroyed  in  case 
of  arrest  and  prosecution,  could,  where  it 
appeared  that  he  might  come  within  the  pur- 
view of  the  law,  obtain  an  injunction  against 
prosecution,  and  in  that  way  secure  a  con- 
struction of  the  act  and  test  its  constitution- 
ality, not  being  bound  to  wait  until  criminal 
prosecution  under  the  law  prohibiting  the 
charging  of  fees  for  obtaining  employment 
had  ruined  his  business. 

[See  1  Ann.  Cas.  121;  19  Ann.  Cas.  459; 
35  Am.  St.  Kep.  677.] 

J     Appeal  from  Superior  Court,  King  county: 
Mitchell,  Judge. 

Action  by  F.  H.  Huntworth,  doing  business 
as  Pacific  Teachers'  Agency,  plaintiff,  against 
W.  V.  Tanner  et  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  The  facta 
are  stated  in  the  opinion.    Revebsed. 

I 

Joseph  P.  Totten,  Wm,  D,  Totten,  Frank 
H.  Hunticorth  and  E.  C.  Macdonald  for  ap- 
pellant. 

The  Attorney  General^  L.  L,  Thompson  and 
C  J.  France  for  respondents. 

Brightman,  Halverstadt  d  Clarke  and  Ccun- 
non  d  Ferris,  amdci  curiae. 

[671  ]  Chadwick,  J. — Plaintiff  brought  this 
action  to  restrain  a  threatened  arrest  and 
prosecution  for  alleged  violation  of  initiative 
measure  No.  8,  being  popularly  known  as  the 
employment  agency  law.  Prior  to  the  last 
general  election,  there  was  initiated  a  measure 
entitled : 

''An  act  to  prohibit  the  collection  of  fees 
for  the  securing  of  employment  or  furnishing 
information  leading  thereto  and  fixing  a  pen- 
alty for  violation  thereof." 

[672]  Upon  the  initiation  of  the  measure, 
the  Attorney  General,  as  required  by  law,  sub- 
mitted to  the  secretary  of  state  a  ballot  title, 
in  form  as  follows: 

'*An  act  to  prohibit  the  collection  of  remun- 
eration or  fees  from  workers  for  the  securing 
of  employment  or  furnishing  information 
leading  thereto,  and  providing  a  penalty  for 
violation  thereof." 

This  was  printed  upon  each  of  the  ballots 
and   became,   under  the  statute,  a  notice  of 
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of  the  state.    At  the  general  election,  the  law 
was  adopted.    It  is  in  form  as  follows: 

"Be  it  enacted  by  the  people  of  the  State  of 
Washington : 

"Section  1.  The  welfare  of  the  state  of 
Washington  depends  on  the  welfare  of  its 
workers  and  demands  that  they  be  protected 
from  conditions  that  result  in  their  being 
liable  to  imposition  and  extortion. 

"The  state  of  Washington  therefore  exercis- 
ing herein  its  police  and  sovereign  power  de- 
clares that  the  system  of  collecting  fees  from 
the  workers  for  furnishing  them  with  employ- 
ment, or  with  information  leading  thereto,  re- 
sults frequently  in  their  becoming  the  victims 
of  imposition  and  extortion  and  is  therefore 
detrimental  to  the  welfare  of  the  state. 

"Sec.  2.  It  shall  be  unlawful  for  any  em- 
ployment agent,  his  representative,  or  any 
other  person  to  demand  or  receive  either  di- 
rectly or  indirectly  from  any  person  seeking 
employment,  or  from  any  person  on  his  or  her 
behalf,  any  remuneration  or  fee  whatsoever 
for  furnishing  him  or  her  with  employment 
or  with  information  leading  thereto. 

"Sec.  3.  For  each  and  every  violation  of 
any  of  the  provisions  of  this  act  the  penalty 
shall  be  a  fine  of  not  more  than  one  hundred 
dollars  and  imprisonment  for  not  more  than 
thirty  days."    Laws  1915,  p.  1,  ch.  1. 

It  is  alleged  by  plaintiff  that,  for  many 
years,  he  has  conducted,  by  himself  and  his 
predecessors  in  interest,  a  business  known 
under  the  trade-name  of  "Pacific  Teachers* 
Agency;"  that  the  business  is  successful  and 
remunerative;  that  its  activities  are  entirely 
confined  to,  and  that  it  enjoys  the  confidence, 
[673]  support  and  patronage  of,  school  teach- 
ers and  those  either  engaged  or  concerned  in 
educational  affairs  throughout  the  states  of 
Washington,  Idaho,  Oregon,  Montana,  and 
the  Territory  of  Alaska,  and  elsewhere.  The 
character  of  the  business  and  the  manner  in 
which  it  is  conducted  is  alleged  to  be  as  fol- 
lows: 

"That  said  school  teachers  have  dealt  and 
deal  with  the  plaintiff  for  the  purpose  of  ob- 
taining employment  as  school  teachers,  and 
use  said  agency  as  a  medium  through  and  by 
means  of  which  their  qualifications  and  abili- 
ty to  teach  may  be  enquired  into  and  ascer- 
tained by  school  district  oflieers;  and  their 
previous  professional  records  submitted  or 
presented  to  such  officers  or  to  any  munici' 
pality,  school  district  or  other  public  body 
desiring  to  employ  teachers  for  investigation 
and  as  a  means  to  facilitate  further  investiga- 
tion of  their  qualifications  by  such  officers  or 
public  bodies  before  entering  into  contracts  of 
employment. 

"That  in  the  performance  of  services  by 
plaintiff  for  teachers  so  seeking  employment, 
he  investigates  by  written  or  personal  com- 
munication their  professional  records  and  pre- 
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vious  standing  in  the  communities  where  late- 
ly employed;  solicits  on  their  behalf  and  re- 
ceives reports  and  confidential  information 
from  educational  institutions  and  authorities 
familiar  with  their  scholarship,  professional 
preparation  and  attainments,  experience, 
character  and  personal  characteristics,  for 
the  purpose  of  determining  their  fitness  and 
availability  for  employment  as  school  teach- 
ers. That  such  information  so  obtained  is 
indexed  by  plaintiff  and  kept  in  a  convenient 
form  in  suitable  record  books  and  preserved 
permanently  for  the  use  and  benefit  of  such 
persons;  for  the  inspection  of  employers  of 
teachers;  in  carrying  on  correspondence  with 
teachers  and  prospective  employers,  and  in 
making  or  furnishing  copies  of  such  records 
whenever  called  upon  to  do  so  by  such  teach- 
ers or  employers.  That  for  such  services 
plaintiff  charges  and  receives  in  advance  a 
fee  of  two  dollars  from  each  person  soliciting 
his  services.  That  such  sum  is  usually  in- 
sufficient to  defray  the  actual  cost  to  plaintiff 
for  the  services  hereinbefore  referred  to.  The 
teacher  agrees  to  pay  5  per  cent  of  the  first 
year's  salary  if  a  situation  is  obtained." 

[674]  The  business  of  plaintiff  has  been  con- 
ducted under,  and  is  subject  to,  an  ordinance 
of  the  city  of  Seattle  entitled : 

"An  ordinance  to  license  and  regulate  cer- 
tain trades  and  occupations  in  the  city  of 
Seattle,  and  providing  penalties  for  the  viola- 
tion thereof." 

It  is  alleged  that  the  defendants,  acting 
in  their  respective  capacities,  maintain  and 
contend  that  plaintiff  is  guilty  of  violating 
the  provisions  of  initiative  measure  No.  8, 
and  that  they  declare  that  they  will  subject 
him  to  arrest  and  prosecution  in  the  courts 
of  the  state.  Plaintiff  contends  that  his 
business  is  a  legitimate  business;  that  it  has 
been  carried  on  and  operated  in  an  honest 
and  fair  manner,  and  has  contributed  to  the 
welfare  of  the  people  who  deal  with  and 
through  him;  that  he  has  at  no  time  been 
guilty  of  any  impositions  or  frauds  or  extor- 
tions, but  has  rendered  faithful  and  efficient 
service,  to  the  entire  satisfaction  of  his  pat- 
rons. These  things  being  true,  he  insists  that 
initiative  measure  No.  8  is  not,  either  by  its 
terms  or  intendments,  applicable  to  his  busi- 
ness; and  further,  if  it  be  so  held,  that  the 
act  is  void  as  in  contravention  of  the  con- 
stitution of  the  state  of  Washington  and  of 
the  5th  and  14th  amendments  to  the  constitu- 
tion of  the  United  States,  in  that  it  deprives 
plaintiff  of  his  liberty  and  property  without 
due  process  of  law;  that  it  denies  to  him  the 
equal  protection  of  the  laws,  and  abridges  his 
privileges  and  immunities  as  a  citizen  of  the 
United  States;  that  it  is  discriminating  and 
class  legislation,  and  that  it  is  an  attempt  to 
regulate  interstate  commerce. 

TPlaintiff  further  alleges  that,  if  arrested 
and  prosecuted  for  a  violation  of  the  act,  his 


business  will  be  irreparably  damaged;  thai 
he  deals  only  with  school  teachers,  who  ar^ 
peculiarly  punctilious  in  the  observance  of  all 
law,  and  his  arrest,  if  published  in  the  news- 
papers and  educational  journals  throu^^oui 
the  states  in  which  he  does  business,  will  work 
a  loss  of  confidence  in  him  and  his  businesn 
and  that  his  present  and  possible  future  pat- 
rons will  refrain  from  doing  business  with 
him,  although  his  business  may  finally  be  held 
[675]  by  the  courts  to  be  a  lawful  business; 
that,  unless  his  business  is  carried  on  without 
interruption,  its  efficiency  and  value  cannot 
be  maintained,  and  that  to  discontinue  it 
would  result  in  total  destruction.  These  facts 
come  to  this  court  as  admitted,  the  court  hav- 
ing sustained  a  demurrer  to  the  complaint  and 
entered  a  judgment  dismissing  plaintiff's  ac- 
tion with  prejudice. 

We  are  advised  by  counsel  that  the  court 
below  sustained  the  demurrer  upon  the  theory 
that  plaintiff's  business  falls  within  the  pro- 
hibitions of  initiative  measure  No.  8,  and 
that  the  act  is  a  valid  exercise  of  the  police 
power  of  the  state.  It  is  our  judgment,  after 
mature  reflection,  that  we  are  not  called 
upon  to  pass  upon  the  constitutionality  of  the 
law.  The  case  may  be  decided  upon  other 
grounds. 

Appellant  contends  that  the  law  does  not 
include  one  who  is  conducting  an  agency  pat- 
ronized only  by  teachers  and  those  who  em- 
ploy them;  that  the  act,  by  its  words  and  in- 
tendments, applies  only  to  those  who  may 
be  classed  as  "workers"  or  workmen,  and  not 
to  those  who  are  engaged  in  professional  serv- 
ice. He  submits  several  definitions  of  the 
word  "worker"  and  "workman": 

Worker:  **One  who,  or  that  which,  works; 
a  laborer;  performer;  doer,  as  a  worker  in 
brass;  worker  of  iniquity. 

"One  who,  or  that  which,  works;  a  laborer; 
a  toiler ;  a  performer. 

"One  who,  or  that  which,  performs  work; 
a  toiler." 

Workman:  "A  man  employed  in  labor, 
whether  in  tillage  or  manufactures;  a  work- 
er; especially  a  skilled  artificer  or  laborer. 

"A  laboring  man;  one  who  earns  his  living 
by  manual  labor. 

"One  who  labors;  one  who  is  employed  to 
do  business  for  another." 

Laborer  is  defined  as  "one  who  performs 
physical  or  manual  labor." 

This  argument  is  met  by  the  suggestion 
that,  although  the  ballot  title  and  section  one 
of  the  act  use  the  word  "workers,"  [676]  they 
are  to  be  regarded  as  a  preamble  to  section 
two,  the  rule  being: 

"The  preamble  to  a  statute  can  neither 
expand  nor  control  the  scope  and  application 
of  the  enacting  clause,  when  the  latter  is 
clear  and  explicit."  Black,  Interpretation  of 
Laws  (2d  ed.)   §  84. 
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Many  authorities  are  cited  to  sustain  this 
proposition. 

Section  two,  which,  it  is  said,  is  the  en- 
acting part  of  the  law,  uses  the  words  "any 
person,"  and,  under  the  rule  quoted,  we  are 
called  upon  to  hold  that  the  act  covers  any 
person  who  may  receive  a  fee  for  procuring 
employment  for  another  or  for  furnishing  any 
information  leading  thereto. 

Appellant  meets  this  argument,  saying  that 
the  purpose  of  the  act  was  to  protect  laborers 
and  workers  only  as  distinguished  from  pro- 
fessional men  and  others,  and  that  the  terms 
and  history  of  the  law  concur  to  sustain  a 
judicial  declaration  that  the  words  '^any  per- 
son"  qualify  and  have  reference  only  to  those 
who  take  fees  from  the  class  designated  as 
'''workers"  in  the  ballot  title  and  section  one 
of  the  act. 

We  are  unable  to  follow  the  Attorney  Gen- 
eral in  his  interpretation  of  the  law.  To  do 
so  would  be  to  thrust  aside  all  other  and 
equally  important  rules  of  statutory  construc- 
tion. While  it  may  be  true  that  the  ballot 
title  and  section  one  are  in  a  sense  preambu- 
lary,  they  nevertheless  go  further  than  to  de- 
clare merely  an  evil  and  a  purpose  to  correct 
it  by  legislation.  A  preamble  is,  strictly 
speaking,  matter  that  is  descriptive  of  the 
purpose  of  the  law,  making  general  reference 
to  its  objects.    It  is, 

"A  clause  at  the  beginning  of  a  constitu- 
tion or  statute  explanatory  of  the  reasons  for 
its  enactment  and  the  objects  sought  to  be 
accomplished."  Black,  Law  Dictionary;  6 
W^ords  A  Phrases,  Title  Preamble. 

A  preamble  is  not  without  its  uses.  It  is 
not  to  be  entirely  rejected  where  the  statute 
is  ambiguous,  although  it  will  not  be  reported 
to  to  create  a  doubt  or  misunderstanding 
[677]  which  otherwise  does  not  exist.  Where 
there  is  a  doubt,  it  will  be  given  its  place 
as  a  component  part  of  the  act. 

''A  preamble  is  said  to  be  the  key  of  a 
statute,  to  open  the  minds  of  the  makers  as 
to  the  mischiefs  which  are  to  be  remedied, 
and  the  objects  which  are  to  be  accomplislied 
by  the  provisions  of  the  statute."  Bouvier, 
Law  Dictionary,  Title  Preamble. 

''When  a  statute  is  in  itself  ambiguous  and 
difficult  of  interpretation,  the  preamble  may 
be  resorted  to."  Den  v.  Dubois,  16  X.  J.  L. 
285. 

Where  the  intent  of  the  law  is  the  object  of 
inquiry,  it  is  said  that  a  preamble  "discloses 
the  intention  of  the  legislature  in  enacting  the 
statute."  Hanly  v.  Sims,  175  Ind.  345,  93 
N.  E.  228,  94  N.  E.  401. 

"  'It  is  a  good  means,*  says  Lord  Coke,  'to 
find  out  the  meaning  of  the  statute,  and  is 
a  true  key  to  open  the  understanding  there- 
of.' "  Lewis*  Sutherland,  Statutory  Construc- 
tion  (2d  ed.)   §  341. 

Without  multiplying  authorities  or  disons- 
flhig  those  cited,  we  think  it  may  be  laid  down 


as  a  general  rule  that,  if  there  is  a  broader 
proposition  expressed  in  the  act  than  is  sug- 
gested in  the  preamble,  the  body  or  enacting 
part  of  the  law  will  prevail  over  the  preamble. 
But  if  the  body  of  the  act  can  be  given  a 
construction  that  is  consistent  with  the  pur- 
pose as  declared  in  the  preamble,  it  will  be 
80  construed. 

Under  these  rules,  section  ofie  is  as  much 
a  part  of  the  act  as  sections  two  and  three. 
It  not  only  defines  an  evil  and  a  purpose  to 
correct  it,  but  also  recognizes  and  defines 
a  certain  class,  "workers,"  as  being  the  object 
of  the  law's  solicitude  and  as  a  class  entitled 
to  the  protection  of  the  police  power.  The 
preamble  is  not  wholly  descriptive.  It  is  a 
declaration  of  a  policy  that  is  intended  to  ad- 
vance the  police  power  into  a  new  field,  and 
to  bring  within  its  protection  a  certain  class 
of  men,  and  to  make  a  class  amenable  to  it 
which  has  hitherto  been  unaffected  by  any 
law  directed  specially  against  it.  The  finding 
of  necessity  co-ordinates  with  section  [678] 
two  for  the  reason  that  classes  are  defined.  If 
the  law  were  a  general  statute  applying  to 
all  alike,  the  rule  would  be  as  contended. 

To  limit  the  declarations  of  the  act  to 
sections  two  and  three  would  require  us  to 
ignore  section  one,  and  extend  a  law  which 
is  limited  in  its  scope  beyond  its  clear  intent. 
If  thus  construed,  it  might  well  be  questioned 
whether  the  law  would  be  constitutional — 
granting,  for  present  purposes,  that- the  act 
in  whole  or  in  part  does  no  violence  to  the 
Fourteenth  amendment  to  the  constitution 
of  the  United  States,  a  question  upon  which 
we  make  no  ruling — ^for  an  act  of  the  char- 
acter of  the  one  now  before  us,  in  so  far 
as  it  affects  individuals  who  may  have  con- 
ducted a  legitimate  business  fairly  and  hon- 
estly, would  be  clearly  unconstitutional,  un- 
less it  can  be  said  that  the  abuses  growinpr 
out  of  the  conduct  of  a  certain  kind  of  a  busi- 
ness are  so  great  as  to  warrant  a  holding 
that  the  general  welfare  demands  that  the 
innocent  must  limit  or  give  up  their  calling 
for  the  common  good.  Such  laws  are  sus- 
tained, not  because  a  business  is  in  itself 
unlawful,  but  because  of  the  abuses  attending 
its  operation.  Consequently,  it  is  in  the 
abuses  and  not  the  business  that  the  law  is 
rooted.  The  police  power  touches  those 
things  which  offend  against  the  welfare  of 
society.  It  finds  no  resting  place  in  that 
which  is  inoffensive. 

If  the  act  be  construed  as  to  include  "anv 
person"  who  may  accept  a  fee  for  procuring 
employment  for  another,  without  qualifica- 
tion, and  without  reference  to  the  mischiefs 
declared  in  the  preamble  and  sought  to  be 
remedied  by  the  statute,  it  would  be  an  un- 
reasonable restraint,  and  probably  be  over- 
turned in  its  entirety. 

"Tlie  tefit  of  the  [police]  power  is  found  in 
the  effect  the  pursuit  of  the  calling  has  upon 
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the  public  weal,  rather  than  in  the  inherent 
nature  of  the  calling  itself/'  State  v.  Clau- 
sen, 65  Wash,  156,  192,  117  Pac.  1101,  37 
L.R.A.(N.S.)   466. 

[679]  We  have  said  that,  to  adopt  the 
theory  of  the  Attorney  General,  we  would 
have  to  reject  other  rules  of  statutory  con- 
struction. Having  met,  and  as  we  believe 
answered,  the  contention  that  section  one  is 
not  to  be  rejected  as  a  preamble,  but  to  be 
considered  as  a  guide  to  the  intent  and  pur- 
pose of  the  law,  we  shall  endeavor  to  fortify 
our  conclusion  by  reference  to  other  rules. 

Where  a  new  statute  is  so  ambiguous  as  to 
incite  contrary  opinion  as  to  its  meanings, 
the  first  resort  is  to  discoTer  the  antecedent 
mischief.  The  mischief  inducing  the  present 
act  is  not  hard  to  find.  It  was  to  correct 
what  society  had  come  to  regard  as  a  wrong 
practiced  upon  those  who  for  many  reasons 
were  unable  to  protect  themselves  against 
impositions  and  extortions.  It  was  to  pro- 
tect a  class  that  was  powerless  under  existing 
conditions  to  protect  itself.  As  said  by  the 
supreme  court  of  the  United  States  in  Pat- 
terson V.  The  British  Bark  Eudora,  190  U. 
S.  169,  23  S.  Ct.  821,  47  U.  S.  (L.  ed.)  1002, 
when  speaking  of  the  Federal  statute  pro- 
hibiting any  person  from  demanding  or  receiv- 
ing remuneration  for  providing  employment 
for  sailors: 

"The  story  of  the  wrongs  done  to  sailors  in 
the  larger  ports,  not  merely  of  the  nation 
but  of  the  world,  is  an  oft-told  tale." 

Or,  as  the  court  of  appeals  of  New  York 
said  when  considering  the  constitutionality 
of  a  statute  regulating  employment  agencies: 

"The  legislature  had  the  right  to  take  not- 
ice of  the  fact  that  such  agencies  are  places 
where  emigrants  and  ignorant  people  fre- 
quently resort  to  obtain  employment  and  to 
procure  information.  The  relations  of  a  per- 
son so  consulting  an  agency  of  this  character 
with  the  managers  or  persons  conducting  it 
are  such  as  to  afford  great  opportunities  for 
fraud  and  oppression,  and  the  statute  in  ques- 
tion was  for  the  purpose  of  preventing  such 
frauds  and,  probably,  for  the  suppression  of 
immorality."  People  v.  City  Prison,  183  N. 
Y.  223,  6  Ann.  Cas.  325,  76  N.  E.  11,  2 
L.R.A.(N.S.)   859. 

[680]  The  supreme  court  of  Minnesota  has 
noticed  particular  abuses  incident  to  a  class 
of  business  and  impositions  upon  its  patrons 
in  the  same  way: 

"The  nature  of  the  business,  and  the  charac- 
ter of  those  with  whom  the  business  is  likely 
to  be  conducted,  in  point  of  intelligence,  ex- 
perience, and  capacity  for  self-protection  from 
fraudulent  practices,  are  such  that  it  might 
well  be  deemed  necessary  by  the  legislature, 
as  a  matter  of  proper  police  regulation.  .  .  . 
The  propriety  of  police  regulation  seems  ap- 
parent when  it  is  considered  that,  by  means 


of  such  agencies,  ignorant  and  credulous  per- 
sons might  easily  be  defrauded  of  their  money 
under  a  mere  pretense  of  employment  to  be 
afforded  them  in  a  distant  part  of  the  state, 
so  that  the  fraud  would  not  be  discovered 
until  the  victim  should  have  gone  so  far 
away  as  to  be  unlikely  to  trouble  the  fraudu- 
lent agent  by  prosecution."  Moore  v.  Minne- 
apolis, 43  Minn.  418,  46  N.  W.  719. 

The  history  of  a  law  passed  in  obedience 
to  an  expression  of  public  opinion  is  of  value 
when  construing  an  act  or  in  gathering  its 
intent.  State  v.  Superior  Court,  70  Wash. 
545,  127  Pac.  120.  It  is  a  matter  of  common 
knowledge  that  initiative  measure  No.  8  was- 
aimed  at  those  agencies  to  which  laboring 
men,  as  distinguished  from  professional  men, 
were  compelled  to  resort,  and  it  will  not  be 
denied,  if  agencies  like  the  one  conducted  by 
appellant  is  prescribed,  the  law  which  was 
passed  to  accomplish  one  purpose  is  a  drag 
net  for  all  purposes. 

The  act  has  no  reasonable  relation  to  any 
subject  other  than  the  protection  of  those 
who  may  be  classed  as  workers  or  laborers. 
It  has  never  been  contended  that  business  and 
professional  men,  teachers,  and  those  follow- 
ing scientific  pursuits,  are  not  amply  equipped 
to  protect  themselves.  A  teacher  rmders  the 
very  highest  class  of  professional  service^ 
whereas,  those  for  whose  benefit  this  law  was 
passed  are  frequently  unskilled  in  business 
affairs,  and  in  many  instances  are  men  of 
foreign  birth  having  no  competent  under- 
standing of  our  business  methods  or  our 
language. 

[681]  B\irthermore,  the  act  must  be  de- 
termined by  a  consideration  of  its  natural 
effect  when  put  in  operation.  In  operation 
it  may  tend  to  protect  the  day  laborer  who, 
as  said  by  the  examiner  in  the  office  of  the 
labor  commission  of  the  city  of  Seattle,  "is 
generally  poor  and  without  means"  (Wise- 
man V.  Tanner,  221  Fed.  694),  and  who,  in 
consideration  of  a  fee,  is  directed  to  a  job 
which  may  not  exist,  or  which  may  not  en- 
dure because  of  collusion  between  the  employ- 
ment agent  and  a  corrupt  foreman.  But  such 
considerations  do  not  naturally  or  reasonably 
follow  the  case  of  a  teacher  when  measured 
by  the  admitted  facts.  A  teacher  is  not  em- 
ployed to  do  day  labor.  When  hired  he  can- 
not be  "fired  at  will."  He  is  put  in  touch 
with  those  who  may  employ  him.  He  is  not 
called  upon  to  make  futile  trips  "into  the 
woods."  He  arranges  his  own  contract,  either 
in  person  or  by  correspondence.  His  contract 
is  for  a  term  which  the  law  will  protect,  and 
he  is  not  subject  to  the  hazards  of  unemploy- 
ment by  the  act  of  a  collusive  foreman.  The 
fee  for  the  service  rendered,  barring  a  pre- 
liminary fee  of  two  dollars  to  cover  cost  of 
enrolment  and  correspondence,  is  paid  whea 
a  contract  for  a  fixed  term  is  secured. 
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There  is  another  rule  of  statutory  construc- 
tion to  which  courts  frequently  resort,  and 
that  18,  the  rule  of  cotemporaneous  construc- 
tion. As  we  have  said,  the  ballot  title  is  a 
notice  of  the  general  purport  of  an  act 
submitted  under  the  seventh  amendment  to 
our  constitution.  There  is  nothing  in  the 
ballot  title  that  would  indicate  to  the  elector 
that  the  proposed  law  would  apply  to  any 
class  other  than  those  engaged  in  procuring 
employment  or  giving  information  leading  to 
the  employment  of  workers  or  laborers.  It 
must  have  so  occurred  to  the  Attorney  Gen- 
eral at  the  time  the  ballot  title  was  prepared, 
otherwise  some  apt  words  would  have  been 
used  to  suggest  that  the  law  applied  generally 
to  all  who  might  procure  employment  or  fur- 
nish information  leading  to  employment, 
whatever  the  character  of  the  patron  might 
be  or  to  whatever  class  he  might  belong. 

'  [682]  The  opinions  of  the  Attorney  General 
are  always  valuable  when  passing  upon  ques- 
tioned statutes,  and,  although  not  binding, 
are  always  considered  and  frequently  resorted 
to:  Spokane,  etc.  Trust  Co.  v.  Young,  19 
Wash.  122,  52  Pac.  1010;  Hicks  v.  King,  21 
Wash.  567,  68  Pac.  1070;  State  v.  Schively, 
63  Wash.  103,  114  Pac.  901;  Wendt  v.  In- 
dustrial Ins.  Commission,  80  Wash.  Ill,  141 
Pac.  311. 

The  law  is  penal.  It  is  well  settled  that  if 
it  is  doubtful  whether  a  given  act  falls  with- 
in or  without  a  penal  statute,  the  doubt  will 
be  resolved  in  favor  of  the  innocence  of  the 
one  charged,  or  who  may  be  charged,  with  its 
violation. 

"Laws  are  interpreted  in  favor  of  liberty, 
and  if  a  statute  is  capable  of  two  construc- 
tions, one  of  which  makes  a  given  act  criminal 
and  the  other  innocent,  the  statute  will  be 
given  the  construction  which  favors  inno- 
cence." State  V.  Anderson,  61  Wash.  674,  112 
Pac.  931. 

See,  also,  State  v.  Hazeltine,  82  Wash.  81, 

143  Pac.  436;  State  v.  Furth,  82  Wash.  665, 

144  Pac.    907;    State   v.    Wilson,    83    Wash. 
419,  145  Pac.  455. 

It  will  not  be  contended  but  that  it  is  at 
least  doubtful  whether  the  act  was  intended 
to  cover  a  business  such  as  is  carried  on  by 
appellant. 

Although  it  may  be  doubtful  whether  the 
demurrer  properly  raised  the  question,  it  is 
submitted  that  plaintiff  cannot  maintain  this 
action;  that  it  is  contrary  to  the  general 
rule  and  the  rule  as  declared  by  this  court 
in  Brown  v.  State,  59  Wash.  195,  109  Pac. 
802 — that  is,  that  a  court  of  equity  has  no 
jurisdiction  to  review  or  vacate  the  judgment 
of  a  criminal  court  or  to  restrain  the  execu- 
tion of  a  criminal  sentence,  and  these  things 
being  so,  a  court  will  not  restrain  the  ad- 
ministrative officers  of  the  state  when  about 


lation  of  a  statute  which  is  alleged  to  be 
unconstitutional,  or  which,  it  is  contended, 
does  not  include  the  complaining  party  within 
its  inhibitions. 

[683]  Counsel  say: 

"We  think  that  the  case  of  Brown  ▼.  State, 
59  Wash.  195,  109  Pac.  802,  is  decisive  of 
this.  In  that  case  this  court  held  that  it 
would  not  enjoin  the  enforcement  bf  a  statute 
relating  to  the  practice  of  dentistry,  alleged 
to  be  unconstitutional,  because  the  right  to 
practice  dentistry  is  not  a  property  right. 
If  this  be  true,  much  less  can  the  right  to 
charge  fees  for  securing  employment  for  per- 
sons be  considered  a  property  right.  It  is 
merely  a  personal  right,  and  therefore  not 
the  subject  of  equity  jurisdiction." 

With  the  Brown  case  and  the  authorities 
upon  which  it  rests  before  us,  this  court  held, 
in  City  Cab,  etc.  Co.  v.  Hayden,  73  Wash. 
24,  131  Pac.  472,  Ann.  Cas.  1914D  731, 
L.R.A.1915F  726,  that  one  who  was  threatened 
with  an  arrest  under  a  city  ordinance  might 
bring  a  proceeding  in  equity  to  test  by  way 
of  injunction  the  validity  of  a  police  regula- 
tion. 

Counsel  for  the  state  seek  to  distinguish 
and  harmonize  these  two  opinions  thus:  first, 
in  the  Hayden  case  it  was  sought  to  enjoin 
the  enforcement  of  a  municipal  ordinance; 
second,  the  exception  noted  in  the  Brown  case, 
that  is,  irreparable  injury  to  property  rights, 
should  be  considered  as  necessary  to  the  ap- 
plication of  the  rule  there  stated.  Such  con- 
clusions do  not  follow.  We  find  no  real  dis- 
tinction in  the  authorities  between  the  rules 
appl3ring  in  cases  brought  to  enjoin  prosecu- 
tions under  a  city  ordinance  and  cases 
brought  to  test  the  validity  of  a  statute. 
22  Cyc.  903.  Nor  can  we  think  of  any  real 
distinction.  In  either  case,  it  Is  generally 
held  that  such  a  suit  will  not  be  entertained 
unless  a  civil  or  property  right  Is  involved. 
The  cases  are  collected  in  21  L.R.A.  84;  2 
L.R.A.(N.S.)  631;  25  L.R.A.  (N.S.)  193,  and 
34  LJl.A.(N.S.)   454. 

Nor  do  we  agree  with  counsel  that  plaintiff 
is  concerned  only  in  the  preservation  of  a 
personal  right  and  that  no  right  of  property 
is  involved.  Wliatever  the  law  may  have 
been,  it  must  be  construed  with  reference  to 
its  present  developments  [684]  and  existing 
social  conditions.  We  can  readily  understand 
why  a  court  of  equity  would  refuse  to  restrain 
a  prosecution  under  a  penal  statute  where  the 
rights  of  the  party  had  accrued  after  the  en- 
actment of  the  statute,  or  the  questioned  law 
is  not  merely  malwm  prohihiium  but  malum 
in  86,  But  in  these  modern  times,  when  the 
activities  of  the  state  have  been  so  greatly  and 
rapidly  extended  that  almost  all  forms  of 
business  which  have  been  and  are  now  regard- 
ed as  legitimate  have  been  made  the  subject 


to  subject  a  citizen  to  an  arrest  for  the  vio-  i^  of  state  control  and  regulation,  it  would  seem 
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that  no  man  should  he  denied  the  privilege 
of  testing  a  law  that  touches  him  in  his 
rights  to  pursue  the  business  to  which  he  has 
devoted  his  time  and  energies  and  in  which 
his  capital  is  invested,  by  anticipating  au 
arrest  which  must  surely  follow  if  the  officers 
of  the  state^  perform  the  duties  imposed  upon 
them. 

The  right  to  pursue  any  lawful  business 
calling,  subject  to  proper  regulation  and  con- 
trol, or,  in  other  words,  the  police  power,  is 
a  right  guaranteed  by  the  14th  amendment 
to  the  constitution  of  the  United  States. 
Murphy  v.  California,  226  U.  S.  623,  32  S. 
Ct.  697,  56  U.  S.  <L.  ed.)  1229,  41  L.R.A. 
(N.S.)  153. 

'^The  liberty  mentioned  in  that  amendment 
means  not  only  the  right  of  the  citizen  to  be 
free  from  the  mere  physical  restraint  of  his 
person,  as  by  incarceration,  but  the  term  is 
deemed  to  embrace  the  right  of  the  citizen 
to  be  free  in  the  enjoyment  of  all  his  facul- 
ties; to  be  free  to  use  them  in  all  lawful 
ways ;  to  live  and  work  where  he  will ;  to  earn 
his  livelihood  by  any  lawful  calling;  to  pur- 
sue any  livelihood  or  avocation,  and  for  that 
purpose  to  enter  into  all  contracts  which  may 
be  proper,  necessary  and  essential  to  his 
carrying  out  to  a  successful  conclusion  the 
purposes  above  mentioned."  Allgeyer  v. 
Louisiana,  165  U.  S.  678,  689,  17  S.  Ct.  427, 
41  U.  S.  (L.  ed.)  832. 

The  holdings  of  this  court  are  strictly  in 
accord  with  the  idea  that  the  right  to  peace- 
fully pursue  an  avocation  is  more  than  a  per- 
sonal right.  In  Hillman  v.  Seattle,  33  Wash. 
14,  73  Pac.  791,  it  was  said: 

"It  seems  to  us,  however,  that  a  person  who 
iias  valuable  property  rights  at  stake  ought 
not  to  be  required  or  expected  [685]  to  sub- 
mit to  the  odium  of  being  dragged  into  a  crim- 
inal court  before  being  permitted  to  take 
dteps  to  protect  these  rights." 

Coming  to  the  case  at  bar,  we  have  a  busi' 
nc88  that  is  legitimate ;  that  performs  a  neces- 
sary function,  for  surely  we  may  take  notice 
that  the  propaganda  in  furtherance  of  the 
[iresent  law  carried  with  it  the  suggestion 
and  hope  that  the  necessity  for  employment 
agencies  would  be  met  and  cared  for  by 
bureaus  conducted  by  municipalities  and  the 
state  government.  By  the  terms  of  the  law, 
tiie  act  of  conducting  an  employment  agency 
is  not  interdicted  as  criminal.  It  may  still 
l)e  carried  on,  subject  only  to  the  restraint 
that  no  fees  shall  be  taken  from  the  employee 
for  securing  employment  or  giving  informa- 
tion leading  to  employment.  Having  then  a 
proprietorship  in  a  legitimate  business  to 
which  his  time  and  energies  have  been  devoted 
and  which,  if  interrupted  by  a  lapse  incident 
to  criminal  prosecutions,  would  be  partially 
if  not  effectuallv  destroved,  it  would  seem 
that  the  right  of  appellant,  under  any  con- 


struction of  the  law,  is  more  than  a  rijrht 
of  liberty,  and  that  a  court  should  not  re- 
gard it  in  a  technical  way,  but  from  the 
broad  viewpoint  of  the  consequences  of  the 
threatened  invasion. 

In  so  far  as  the  writer  of  this  opinion  is 
concerned,  he  is  not  disposed  to  draw  any 
refined  distinctions  between  personal  and 
property  rights.  If  the  right  of  a  profes- 
sional man  or  one  engaged  in  a  business  de- 
pending upon  personal  attention,  educational 
qualifications,  or  peculiar  fitness  for  the 
work  at  hand,  to  pursue  a  legitimate  avoca- 
tion, or  to  practice  his  profession,  is  in- 
volved, I  would  be  perfectly  willing  to  bold 
that  the  mere  right  to  pursue  such  business 
or  profession  is  a  right  that  will  be  pro- 
tected by  the  courts,  albeit  there  are  some 
who  may  say  that  such  right  is  personal. 

To  say  that  a  man  who  runs  a  grocery 
store,  or  a  public  service  corporation  operat- 
iAg  under  a  franchise,  can  invoke  the  aid 
of  equity  to  protect  civil  or  property  rights, 
and  that  a  professional  man,  or  one  con- 
ducting a  business  requiring  [686]  no  capital 
in  money,  is  not  entitled  to  the  protection 
of  the  law,  is  inconsistent  and  unsound. 
Under  the  authorities,  the  one  may  come  into 
a  court  of  equity  and  secure  relief.  Under 
the  weight  of  authority,  the  other  cannot. 
If  the  law  be  a  progressive  science — and  we 
have  frequently  asserted  that  it  is — it  would 
seem  that  the  professional  man,  or  the  man 
with  no  capital,  who  has  hitherto  committed 
no  offense  against  the  laws  of  the  state 
and  whose  business  or  profession  is  not  in- 
herently vicious,  or  one  who  is  performing 
a  necessary  service  to  society,  should  not 
be  put  to  the  harassment  or  the  annoyance 
or  disgrace  of  an  arrest  under  a  statute 
which  has  been  passed  while  he  was  thus 
engaged  and  which,  if  enforced,  would  de- 
stroy his  business  and  deprive  him  of  his 
means  of  livelihood.  In  such  a  case,  I  confess 
my  utter  inability  to  draw  a  distinction  be- 
tween a  personal  and  a  property  right.  I 
find  no  sound  reasons  in  the  books  for  de- 
claring that  a  man  must  become  a  potential 
criminal  before  he  can  test  a  law  that  by 
its  letter  denies  his  right  to  do  that  which, 
but  for  the  new  dispensation,  has  been  recog- 
nized by  all  men  as  lawful. 

Nor  does  this  reasoning  lead  us  into  the 
mire  or  baffle  us  to  answer  the  question  put 
by  the  Attorney  General,  "If  a  man  con- 
ceives that  he  is  about  to  be  arrested  for 
murder  would  a  court  of  equity  issue  an 
injunction  to  test  the  law."  Clearly  it  would 
not,  for  murder  is  a  crime  by  all  law,  human 
and  divine.  It  is  malum  vn  se.  It  is  vastly 
different  when  a  peaceful,  respected  and  in- 
dustrious citizen  goes  to  bed  an  innocent 
man,  and  wakes  to  find  himself  and  his  busi- 
ness under  the  shadow  of  a  statute  that  out- 
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lawtf  his  business  and  makes  him  a  possible 
criminal  if  he  pursues  it.  If  th^  time  has 
not  yet  come,  it  is  time  the  courts  should 
cease  from  saying  that  no  mail-  shall  be 
denied  the  right  to  protect  his  liberty  Wlien 
threatened  under  a  statute  malum  prohibiia, 
unless  it  can  be  said  at  the  same  time  that 
he  has  suffered  a  deprivation  of  property 
rights  or  of  property  loss.  Such  a  holding 
would  be  in  complete  accord  with  modern 
fendencics.  This  tendency  found  peculiar 
emphasis  in  the  industrial  insurance  act, 
and  [687]  in  other  humane  laws  which  have 
been  passed  by  our  own  legislature.  There  is 
an  old  maxim, 

^'Cesaante  ratione  I  effigy  cessat  et  ipsa  lex. 
The  reason  of  the  law  ceasing,  the  law  itself 
ceases  also.  Co.  Litt.  70b;  2  Bl.  Comm. 
390,  381;  Broom,  Max.  159."  Black,  Law 
Dictionary,  185. 

The  reason  for  the  rule  that  would  deny  a 
man  the  right  to  question  the  constitutional- 
ity of  a  law  by  a  proceeding  in  injunction 
to  prevent  an  arrest  or  to  restrain  criminal 
proceedings  came  from  the  lack  of  relation 
between  equity  and  law  courts  as  they  form- 
erly existed  in  England.  The  reason  that 
courts  of  wjuity  have  refused  to  interfere 
is  that  they  had  no  jurisdiction  to  enforce 
their  decrees  without  invading  the  jurisdic- 
tion of  another  court.  High,  Injunctions 
(4th  ed.)  §  68.  No  such  distinction  now 
remains.  While  we  preserve,  in  a  certain 
sense,  proceedings  in  equity  and  actions  at 
law,  these  distinctions  do  not  touch  anything 
other  than  the  form  of  trial  and  the  pro- 
cedure. The  remedy,  whatever  it  is,  is  to 
be  found  in  the  same  court.  We  have  elabo- 
rated this  thought  in  many  cases:  In  re 
vSall,  69  Wash.  539,  110  Pac.  32,  626,  140 
Am.  St.  Rep.  885;  Sloan  v.  West,  63  Wash. 
623,  116  Pac.  272;  In  re  Martin's  Estate, 
82  Wash.  226,  144  Pac.  42. 

The  old  jealousies  which  maintained  a  bar 
of  distrust  between  law  courts  and  equity 
courts  no  longer  exist,  for  the  province  of 
the  judge  and  the  discretion  of  the  chancellor 
are  eombined  in  the  one  person.  No  ques- 
tion of  substantive  law  is  involved.  The 
only  question  is  the  one  of  procedure,  or 
how  can  the  right  be  determined.  It  would 
be  to  render  obeisance  to  the  image  of  a  dead 
legal  form  and  practice  to  say  to  a  man, 
if  you  are  damaged  in  property  we  will  hear 
you  in  equity,  and,  if  it  be  so,  declare  the 
law  which  confounds  you  unconstitutional; 
but  if  your  liberty  only  is  at  stake,  although 
it  may  be  dearer  to  you  than  your  property, 
you  must  go  out  of  the  equity  door  of  the 
court,  receive  submissively  the  odium  and 
disgrace  of  an  arrest,  and  re-enter  by  way 
of  the  law  door  of  the  same  court.  If  you 
do  this  we  will  hear  you,  and  if  the  [688] 
law  under  which  you  have  been  arrested  is 


unconstitutional,  we  will  so  declare.  We 
will  then,  and  then  only,  permit  you  to  go 
hence,  free  to  do  as  you  will,  with  the 
handicap  of  a  tarnish  upon  your  good  name. 
Such  an  argument  finds  no  response  in  the 
chambers  of  abstract  reason,  nor  does  the 
reason  that  formerly  sustained  it  exist  in  our 
present  court  system,  nor  can  it,  from  the 
very  nature  of  things,  exist.  Cesaatite  ratione 
IvgiSy  ceaaat  et  ipsa  lex. 

Neither  are  we  impressed  with  the  sugges- 
tion that,  although  the  rule  be  admitted, 
courts  will  not  entertain  a  case  of  this  kind 
until  there  be  a  damage  or  an  actual  re- 
straint of  liberty.  To  bring  a  case  to  this 
court  to  test  the  constitutionality  of  laws 
has  become  a  constant  practice.  They  are 
brought  here  by  the  officers  of  the  state,  by 
individual  litigants,  and  by  the  connivance — 
and  we  use  the  word  in  no  derogatory  sense 
— of  the  state  and  the  individual.  We  have 
accomplished  by  an  accepted  practice  what 
has  been  done  by  the  legislature  or  by  con- 
stitutional amendment  in  some  of  the  other 
states,  notably  in  the  state  of  Massachusetts, 
where  laws  are  submitted  for  the  opinion  of 
the  judges  prior  to  the  time  of  their  final 
passage  by  the  legislature.  In  most  of  the 
cases  of  the  kind  to  which  we  have  referred, 
we  know,  as  everyone  knows,  no  real  con- 
troversy has  arisen,  and  that  the  object  of 
the  suit  is  to  take  the  opinion  of  this  court. 
In  recent  years  we  have  passed  upon  the 
constitutionality  of  laws  in  what  may  be 
truthfully  declared  to  be  agreed  cases,  scores 
of  times,  the  most  prominent  instance  being 
in  the  case  of  State  v.  Clausen,  65  Wash. 
156,  117  Pac.  1101,  37  L.R.A.(N.S.)  466, 
where,  with  nothing  before  us  but  the  ques- 
tion of  whether  the  law,  not  yet  in  operation 
was  constitutional,  we  anticipated  it  and 
went  into  every  phase  of  the  law  of  the 
case. 

If  the  state  can  do  these  things,  or  accept 
the  practice  when  adopted  by  others,  is  there 
any  sound  reason  why  the  citizen  cannot 
proceed  in  the  same  way  when  his  liberty 
is  at  stake?  The  question  cannot  be  an- 
swered in  the  negative  without  a  [689] 
charge  of  inconsistency.  It  is  no  answer  to 
say  that  a  party  has  no  interest  until  ar- 
rested. He  has  the  same  interest.  If  the 
execution  of  the  questioned  law  would  oper- 
ate to  deprive  him  of  his  liberty,  or  if  his 
arrest  would  interrupt  or  destroy  a  business 
theretofore  lawful,  it  is  neither  logical  nor 
praiseworthy  on  the  part  of  the  state  to 
put  the  burden  of  arrest  and  possible  im- 
prisonment, pending  a  trial,  upon  one  who 
has  the  admitted  right  to  question  the  con- 
stitutionality of  the  law  if  it  were  a  ques- 
tion of  property  right  only.  To  longer  hold 
to  this  rule  is  but  to  enrich  the  already 
fertile   field   of  misunderstanding  as  to  the 
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ways  of  courts  and  their  procedure,  and  to 
put  courts  to  the  labor  of  drawing  the  fine 
distinctions  between  property  rights  and  the 
right  of  personal  liberty,  and  the  one  as  an 
incident  to  the  other,  as  in  many  of  the 
cases  collected  in  22  Cvc.  903,  note  37. 

We  conclude,  therefore,  that  the  acts  of 
appellant  and  the  business  conducted  by  him 
are  not  within  the  terms  or  intendments  of 
initiative  measure  No.  8,  and  that  the  court 
has  jurisdiction  to  restrain  the  threatened 
prosecution.  Whether  the  law  is  a  proper 
exercise  of  the  police  power  as  to  those  fall- 
ing within  its  terms,  we  pass  no  opinion. 

Reversed,  and  remanded  with  instructions 
to  enter  a  perpetual  injunction. 

Morris,  C.  J.,  Holcomb,  Parker,  and  Mount, 
JJ.,  concur. 

Main,  J.idiaaenting), — I  am  unable  to 
concur  in  the  views  expressed  in  the  ma- 
jority opinion.  Section  2  of  the  act  provides 
that  it  shall  be  unlawful  for  "any  employ- 
ment agent*'  to  receive  or  demand  from  "any 
person"  a  fee  for  furnishing  such  person  with 
employment.  This  language  is  so  plain  as 
not  to  call  for  construction.  It  is  obvious 
that  the  appellant  comes  within  the  terms 
of  the  act.  It  is  true  that  §  1  of  the  act, 
which  is  in  the  nature  of  a  preamble  and 
declares  the  general  policy  of  the  state,  usee 
the  word  "workers,"  but  to  limit  the  mean- 
ing of  the  word  "work"  to  those  who  per- 
form [690]  physical  labor  is  not  sustained 
by  the  lexicographers  defining  the  term  nor 
is  it  the  common  understanding  of  its  mean- 
ing. The  word  "workers"  as  used  in  §  1, 
even  though  given  the  limited  meaning, 
should  not  modify  the  plain  language  used 
in  the  operative  section  of  the  statute. 

Fullerton  and  Ellis,  JJ.,  concur  with  Main, 
J. 


NOTE. 

Tlie  reported  case  construes  a  statute  which 
recites  as  the  evil  to  be  remedied  the  oppres- 
sion of  "workers"  by  the  exaction  from 
them  of  fees  for  procuring  employment,  and 
forbids  "any  employment  agent"  to  receive 
a  fee  from  "any  person"  seeking  employment. 
It  is  held  that  the  act  is  restricted  by  the 
prefatory  recitals  to  employment  agents  se- 
curing employment  for  laborers  and  has  no 
application  to  an  agency  procuring  employ- 
ment for  school  teachers.  The  statutory  regu- 
lation of  employment  agencies  is  discussed  in 
the  notes  to  People  v.  City  Prison,  5  Ann.  Cas. 
32o;  Watts  v.  Com.  Ann.  Cas.  1914B  738;  and 
Uager  v.  Walker,  129  Am.  St.  Rep.  238. 
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Injunctions   —   Snbjeoti     of    ReUef   ^ 
Preventins  Criainal  Proaoontlon. 

Where  prosecution  under  a  void  regulation 
relating  to  a  misdemeanor  is  threatened,  and 
the  attempted  enf<H'cement  of  the  regulation 
will  deprive  plaintiff  of  a  valuable  property 
right,  he  may  sue  to  enjoin  the  prosecution. 

[See  1  Ann.  Cas.  121;  19  Ann.  Cas.  459; 
35  Am.  St.  Rep.  677.] 


Peddlers   —    SoUeitinc 
Orders  hj  Sample. 

One  who,  by  displaying  samples,  solicits 
orders  for  the  sale  of  goods  for  future  deliv- 
ery, is  not,  as  a  general  rule,  a  "peddler." 

[See  note  at  end  of  this  case.] 

Statutes  — •  Definition  of  Temui. 

The  legislature  may  adopt  reasonable  modi- 
fications of  former  definitions  of  words,  so  as 
to  make  their  interpretation  conform  to  mod- 
em usage. 

Idoenses  —  Power  of  Municipality  — • 
Discrimination  against  nonresi- 
dents. 

Const,  art.  1,  §  20,  forbidding  laws  grant- 
ing to  any  citizen  or  class  of  citizens  privi- 
leges or  immunities  which  on  the  same  terms 
shall  not  equally  belong  to  all  citisens,  re- 
stricts the  legislature  and  is  a  limitation  on 
the  common  council  of  a  city,  and  prevents 
any  discrimination  against  nonresidents  of  a 
city  in  occupation  or  license  taxes. 

[See  129  Am.  St.  Rep.  257.] 

Same. 

An  ordinance  imposing  a  license  on  ped- 
dlers having  no  regular  place  of  business  in 
the  city,  but  who  solicit  therein  orders  for 
the  sale  and  future  delivery  of  tea,  coffee, 
spices,  etc.,  cannot  be  sustained  as  an  exer- 
cise of  the  police  power. 

Same. 

An  ordinance  of  a  city,  which  imposes  on 
peddlers  a  license,  which  defines  a  "peddler" 
as  a  person  who,  for  himself  or  as  the  agent 
of  another,  goes  from  house  to  house  selling 
or  offering  to  sell  for  future  delivery  by  sam- 
ple, and  which  declares  that  the  provisions 
shall  not  apply  to  any  merchant  or  dealer 
having  a  regular  place  of  business  in  the  city 
in  taking  or  soliciting  orders  for  the  sale 
and  delivery  of  his  merchandise,  conflicts 
with  Const,  art.  1,  §  20  prohibiting  laws 
granting  to  any  citizen  or  class  of  citizens 
privileges  or  immunities  which  on  the  same 
terms  shall  not  equally  belong  to  all  citizens ; 
for  it  imposes  a  license  on  nonresident  solici- 
tors, but  permits  merchants  of  the  city  to 
have  their  employees  visit  the  houses  of  their 
customers  and  take  orders  for  goods  without 
a  license. 
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Appeal  from  Circuit  Court,  Marion  county : 
Calloway,  Judge. 

Action  by  Ideal  Tea  Company  et  al.,  plain- 
tiffs, against  City  of  Salem  et  al.,  defendants. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Affibmed. 

[183]  This  is  a  suit  by  the  Ideal  Tea  Com- 
pany, a  corporation,  and  C.  F.  Henshaw 
against  the  City  of  Salem  and  others,  to  en- 
join the  enforcement  of  a  municipal  ordi- 
nance. The  material  averments  of  the  com- 
plaint are  to  the  effect:  That  pursuant  to 
subdivision  7  of  Section  6  of  the  charter  of 
the  City  of  Salem,  empowering  its  mayor 
and  aldermen  ''to  license,  tax  and  regulate 
.     .     peddlers,   sample  peddlers  .     ." 

(Laws  [184]  Or.  1899,  p.  921),  the  common 
council  on  November  6,  1911,  attempted  to 
enact  Ordinance  No.  1009,  Section  13  of 
which,  as  far  as  important  herein,  reads: 

"Peddlers  passing  from  place  to  place  in 
the  City  of  Salem,  Oregon,  on  foot  and  not 
crying  their  wares,  shall  pay  a  license  fee 
of  $75  for  one  (1)  year;  .  .  ,  $15  for 
one  (1)  month;  $5  for  one  (1)  week  and  $1 
for  one  ( 1 )  day.  ,  .  .  The  term  *peddler' 
as  used  in  this  section  is  defined  to  mean 
.  .  .  every  person  who  for  himself  or  as 
agent  of  another  goes  from  place  to  place  or 
from  house  to  house  selling  or  offering  to  sell 
for  future  delivery,  by  sample  or  catalogue, 
at  retail  to  individual  purchasers  who  are 
not  dealers  in  the  articles  sold.  Provided 
that  the  provisions  of  this  section  sliall  not 
apply  to  any  merchant,  or  dealer  having  a 
regular  place  of  business  in  the  City  of 
Salem,  Oregon,  in  taking  or  soliciting  orders 
for  the  sale  and  delivery  of  his  goods,  wares 
or  merchandise." 

That  the  Ideal  Tea  Company  is  a  corpora- 
tion engaged  in  selling  tea,  coffee,  spices,  etc., 
having  its  principal  office  in  Portland,  Ore- 
gon, and  conducting  business  outside  that  city 
by  agents,  and  C.  F.  Henshaw  is  its  represen- 
tative in  Salem,  Oregon,  where  he  had  resided 
for  a  long  time  prior  to  May  24,  1915,  but 
had  no  place  of  business  therein.  That  he 
was  engaged  at  Salem  in  taking  orders  for 
merchandise,  which  requests  were  forwarded 
to  his  principal,  whereupon  the  goods  desired 
were  sent  and  delivered  to  the  customers,  but 
he  did  not  carry  any  wares  that  he  offered 
for  sale.  That  on  May  24,  1915,  a  verified 
complaint  was  filed  in  the  recorder's  court  of 
Salem,  charging  Henshaw  with  peddling  in 
that  city  without  a  license,  and  being  appre- 
hended he  was  compelled  to  put  up  cash  bail. 
That  such  criminal  action  has  not  been  tried, 
but  the  defendants  Charles  F.  Elgin,  city 
recorder,  and  J.  T.  Welch,  marshal,  are  at- 
tempting to  [185]  prosecute  the  charge,  and 
the  plaintiffs  have  been  prevented  from  pur- 


suing their  business  in  Salem,  to  their  dam- 
age in  the  sum  of  $500.  That  the  ordinance 
is  void,  in  that  it  is  not  uniform  in  its  appli- 
cation to  all  persons  similarly  situated,  and 
violates  Section  20  of  Article  I  of  the  or- 
ganic law  of  the  state,  notwithstanding  which 
the  defendants  are  threatening  to  enforce  the 
provisions  of  the  attempted  enactment,  to 
prevent  which  the  plaintiffs  have  no  ade- 
quate remedy  at  law.  A  demurrer  to  the 
complaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  suit, 
was  overruled;  and,  the  defendants  declining 
further  to  plead  or  answer,  the  relief  prayed 
for  in  the  complaint  was  granted,  and  they 
appeal. 

William  H.  Trindle  for  appellants.  ♦ 

Qeorge  G»  Bingham  for  respondents. 

MooBE,  C.J.  (after  stattng  the  facts). — 1. 
When,  under  color  of  void  legislation  relating 
to  misdemeanors,  the  prosecution  of  an  al- 
leged offender  is  threatened,  which  attempted 
enactment  if  enforced  would  deprive  a  party 
of  a  valuable  property  right,  a  court  of 
equity,  upon  proper  application,  will  inter- 
vene, and  by  injunction  prevent  the  menaced 
injury:  Sandys  v.  Williams,  46  Ore.  327,  80 
Pac.  642;  Marsden  v.  Harlocker,  48  Ore.  90, 
85  Pac.  328,  120  Am.  St.  Rep.  786;  Renshaw 
v.  Lane  County  Ct.  49  Ore.  526,  89  Pac.  147 ; 
Hall  V.  Dunn,  52  Ore.  475,  97  Pac.  811,  25 
L.R.A.(N.S.)  193;  Guernsey  v.  McHaley,  52 
Ore.  555,  98  Pac.  158;  Portland  Fish  Co.  v. 
Benson,  56  Ore.  [186]  147,  108  Pac.  122; 
Wiley  V.  Reasoner,  69  Ore.  103,  138  Pac.  250; 
Sherod  v.  Aitchison,  71  Ore.  446,  Ann.  Cas. 
1916C  1151,  142  Pac.  351. 

2,  3.  It  is  almost  universallv  held  that  a 
person  who,  by  displaying  samples,  solicits 
orders  for  the  sale  of  goods  for  future  deliv- 
ery, is  not  a  "peddler:"  Scribner  v.  Mohr, 
90  Xeb.  21,  132  N.  W.  734,  Ann.  Cas.  1912D 
1287,  1293.  The  legislative  assembly  of  a 
state  may  adopt  reasonable  modifications  of 
former  definitions  of  words,  so  as  to  make 
their  interpretation  conform  to  modern  usage : 
Ex  p.  Case,  70  Ore.  291,  Ann.  Cas.  1916B  490, 
135  Pac.  881,  141  Pac.  746.  Whether  the 
common  council  of  the  City  of  Salem,  with- 
out an  express  grant  of  authority  for  that 
purpose,  which  is  not  to  be  found  in  the 
organic  law  of  the  municipality,  can  prescribe 
the  meaning  of  words  different  from  their 
usual  acceptation,  would  seem  to  be  very 
doubtful,  for  in  subdivision  5  of  Section  6 
of  the  charter  authority  is  given  "to  prevent 
and  remove  nuisances,  and  to  declare  bv 
general  rules  what  shall  constitute  the  same," 
and  in  subdivision  28  thereof  power  is  con- 
ferred "to  define  what  shall  constitute  va- 
grancy:" Laws  Or.  1899,  pp.  924,  928.  But, 
however   this   may   be,   it   will   be   assumed, 
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without  deciding  the  question,  that  the  inter- 
pretation of  the  word  "peddler"  as  given  in 
the  ordinance  was  justified  by  the  charter. 

4.  The  clause  of  the  fundamental  law,  in- 
voked to  defeat  Section  13  of  the  ordinance 
assailed,  reads: 

"No  law  shall  be  passed  granting  to  any 
citizen,  or  class  of  citizens,  privileges  or  im- 
munities which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens:"  Article  I, 
Section  20  of  the  Constitution  of  Oregon. 

Tliis  interdiction,  though  evidently  enacted 
to  restrict  the  legislative  assembly,  also  oper- 
ates as  a  limitation  [187]  upon  the  common 
council  of  a  municipality,  thereby  preventing 
any  discrimination  against  nonresidents  in 
occupation  or  license  taxes:  McQuillin,  Mun. 
Ord.  §  239. 

5.  The  ordinance  imposing  a  license  upon 
peddlers  who  have  no  regular  place  of  busi- 
ness in  Salem,  but  who  solicit  therein  orders 
for  the  sale  and  the  future  delivery  of  tea, 
coffee,  spices,  etc.,  should  not  be  classed  as 
an  exercise  of  the  police  power,  since  it 
would  seem  that  such  business  could  not  in- 
juriously disturb  the  peace,  molest  the  order, 
impair  the  health,  violate  the  morality  or 
Annoy  the  society  of  the  city:  McQuillin, 
Mun.  Ord.  §  260;  People  v.  Jenkins,  202  N. 
Y.  53,  94  N.  E.  106;"),  3.5  L.R.A.(N.S.)  1079; 
Sayre  v.  Phillips,  148  Pa.  St.  482,  488,  24 
Atl.  76,  33  Am.  St.  Rep.  842,  16  L.R.A.  49. 
In  the  latter  case,  Mr.  Justice  Williams, 
speaking  for  the  court,  says: 

"If  a  statute,  or  municipal  ordinance,  is  in 
reality  directed  only  against  certain  persons 
who  are  engaged  in  a  given  business,  or 
kgainst  certain  commodities,  in  such  manner 
as  to  discriminate  between  the  persons  who 
are  engaged  in  the  same  trade  or  pursuit,  in 
aid  of  some  at  the  expense  of  others,  such 
statute  or  ordinance  is  not  a  police,  but  a 
trade  regulation:  and  it  has  no  right  to 
shelter  itself  behind  the  police  power  of  the 
state  or  the  municipality." 

See,  however,  the  notes  to  the  case  of  State 
v.  Bayer,  19  L.R.A.  (N.S.)  297,  301. 

Judge  Dillon,  in  his  valuable  work  on  Mu- 
nicipal Corporation  (5th  ed.  Section  593)  re- 
marks : 

"As  it  would  be  unreasonable  and  unjust 
to  make,  under  the  same  circumstances,  an 
act  done  by  one  person  penal,  and  if  done  by 
another  not  so,  ordinances  which  have  this 
effect  cannot  be  8ustaine<l." 

Thus  in  Graffty  v.  Rushville,  107  Ind.  502, 
508,  8  N.  E.  609,  612,  57  Am.  Rep.  128,  it 
was  held  [188]  that  an  ordinance  requiring 
a  peddler,  who  was  not  a  resident  of  the 
city,  and  who  proposed  to  sell  wares  and 
merchandise  which  were  not  grown  or  manu- 
factured in  the  county  in  which  the  munici- 
pality was  situated,  to  procure  a  license  and 
pay  a  fee  therefor  before  he  could  lawfully 
follow  his  calling  in  such  city,  discriminated 


against  the  citizens  and  products  of  other 
communities,  and  for  that  reason  was  void 
because  it.  violated  a  clause  of  the  Constitu- 
tion of  Indiana  which  provided: 

"The  General  Assembly  shall  not  grant  to 
any  citizen,  or  class  of  citizens,  privileges  or 
immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens:"  Article 
I,  Section  23. 

To  the  same  effect,  see  also  Ex  p.  Frank, 
52  Cal.  606,  28  Am.  Rep.  642;  Marshalltown 
V.  Blum,  58  la.  184,  12  N.  W.  266,  43  Am. 
Rep.  116;  Pacific  Junction  v.  Dyer,  64  la. 
38,  19  N.  W.  862:  Saginaw  v,  Saginaw  Cir- 
cuit Judge,  106  Mich.  32,  63  N.  W.  985: 
State  V.  Nolan,  108  Minn.  170,  122  N.  W. 
255;  State  v.  Williams,  158  X.  C.  610,  73 
S.  E.  1000,  40  L.R.A.(N.S.)  279;  Sayre  v. 
Phillips,  148  Pa.  St.  482.  24  Atl.  76,  33  Am. 
St.  Rep.  842,  16  L.R.A.  49;  Com.  v.  Snyder, 
182  Pa.  St.  630,  38  Atl.  356. 

"It  is  true  a  state,"  says  Mr.  Justice  Bean 
in  State  v.  Wright,  53  Ore.  344,  349,  100 
Pac.  296,  298,  21  L.R.A.(N.S.)  349,  "may 
impose  a  tax  on,  or  require  a  license  from, 
persons  engaged  in  certain  callings  or  trades, 
without  being  bound  to  include  all  persons 
or  all  property  that  may  be  legitimately 
taxed  for  governmental  purposes.  .  .  .  But 
the  classification  must  be  on  some  reasonable 
basis,  and  the  law,  when  enacted,  must  apply 
alike  to  all  engaged  in  the  business  or  occu- 
pation." 

[189]  See  the  notes  to  this  case  in  21 
L.R.A.(N.S.)  349.  To  the  same  effect,  see 
Moffitt  V.  Pueblo,  55  Colo.  112,  133' Pac.  754: 
Ex  p.  Case,  70  Ore.  291,  Ann.  Cas.  191 6B  490, 
135  Pac.  881,  141  Pac.  746. 

6.  In  the  case  at  bar,  the  business  in  which 
the  plaintiffs  are  engaged  is  identical  with 
that  of  some  of  the  merchants  of  Salem  whose 
employees  daily  visit  the  houses  of  their  cus- 
tomers, taking  orders  for  groceries  which  are 
later  delivered,  except  that  the  plaintiffs  do 
not  have  a  regular  place  of  business  in  that 
city.  Section  13  of  the  ordinance  in  question 
is  a  clear  violation  of  Section  20  of  Article 
I,  of  the  Constitution  of  the  state,  and  for 
that  reason  is  void. 

No  error  was  committed  in  overruling  the 
demurrer.  The  judgment  should  therefore  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 

Eakin,  Bean  and  Harris,  JJ.,  concur. 

NOTE. 

Sale  by  Saiuple  for  Fntnre  Delivery  at 

Peddling. 

Oenerally. 

The  rule  laid  down  in  Potts  v.  State,  45 
Tex.  Crim.  45,  2  Ann.  Cas.  827,  that  one  who, 
by  the  display  of  samples,  obtains  orders  for 
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the  sale  of  goods  to  be  delivered  in  the  future 
Is  not  a  peddler,  is  supported  by  the  following 
recent  authorities:  State  v.  Dressner,  4 
Boyce  (Del.)  80,  85  Atl.  881;  State  v.  Bris- 
tow,  131  la.  664,  309  N.  W.  199;  Com.  v. 
Standard  Oil  Co.  129  Ky.  744,  112  S.  W. 
902;  Newport  v.  French  Bros.  Bauer  Co.  169 
Ky.  174,  183  S.  W.  532;  Saai  v.  Fortner, 
124  La.  112,  49  So.  997;  xMiian  v.  Allen  (Mo.) 
175  S.  VV.  933;  Scribner  v.  Mohr,  90  Neb. 
21,  Ann.  Cas.  1912D  1287,  132  N.  VV.  734; 
Great  Atlantic,  etc.  Tea  Co.  v.  Tippecanoe, 
85  Ohio  St.  120,  96  N.  E.  1092;  State  v. 
Ivey,  73  S.  C.  282,  53  S.  E.  428;  Rex  v. 
Peniber,  3  Dominion  L.  Kep.  347,  21  Ont.  W. 
Rep.  915,  3  Ont.  W.  N.  1216,  20  Can.  Crim. 
Cas.  60.  See  also  Smith  v.  Wilkins,  164  N. 
C.  135.  80  S.  E.  168 ;  State  v.  Littlelield,  112 
:Me.  214.  91  Atl.  945. 

In  State  v.  Dressner,  supra,  the  court  said : 
''After  a  careful  examination  of  the  statutes 
of  the  different  states  respecting  peddlers, 
which  are  very  similar  in  their  essential  fea- 
tures, and  an  examination  of  the  decisions 
based  thereon,  we  are  constrained  to  believe 
that  the  courts  have  been  practically  unani- 
mous in  holding  that  the  doing  of  such  things 
as  the  defendant  in  this  case  is  alleged  and 
admitted  to  have  done,  would  not  make  one 
a  peddler  within  the  statutory  meaning  and 
intent.  According  to  the  authorities  the  dis- 
tinctive feature  of  peddling  'consists  in  the 
fact  that  the  peddler  goes  from  house  to 
house  or  place  to  place  carrying  his  merchan- 
dise with  him;  and  concurrently  sells  and 
delivers  it.' " 

In  Com.  v.  Standard  Oil  Co.  supra,  it  was 
said:  "The  words  ^selling  by  sample'  evi- 
dently mean  by  taking  orders  for  future  de- 
livery, as  the  commercial  traveler  does.  It 
is  not  necessary  for  the  traveling  salesman  to 
carry  with  him  a  sample  of  everything  he 
takes  orders  for.  Indeed,  he  does  not  do  this, 
as  is  well  known.  There  are  various  well 
known  brands  and  kinds  of  staples  in  all 
lines  of  goods  and  merchandise  that  are  so 
well  known  to  the  merchant  that  he  does  not 
care  to  see  &  sample.  So  in  this  case  it  was 
not  necessary  for  the  agent,  when  the  first 
arrangement  was  made  for  regular  trips  and 
regular  delivery  of  oil,  to  exhibit  a  sample 
of  oils.  In  the  previous  case  of  Brenner  v. 
Com.  9  Ky.  L.  Rep.  289,  it  was  held  that  a 
person  whose  business  it  is  to  make  weekly 
or  semi-weeklv  visits  to  his  customers  to 
solicit  orders  and  deliver  goods  previously 
ordered  is  not  a  peddler  within  the  meaning 
of  tlie  statute." 

In  Milan  v.  Allen  (Mo.)  175  S.  W.  933,  it 
was  said:  "Tlie  plaintiff  very  properly  says 
that  it  docs  not  contend  that  a  single  sale 
constitutes  one  a  peddler,  but  understands 
that  term  to  describe  one  who  goes  from  place 
to  place  carrying  with  him  goods  for  the  pur- 
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pose  of  selling  them.  We  have  read  all  the 
evidence  carefully,  and  fail  to  find  anything 
in  it  that  measures  the  defendant  up  to  that 
standard.  It  is  not  denied  that  his  principal 
business  was  as  agent  for  the  Price  Install- 
ment Mercantile  Company  to  sell  goods  by 
sample  for  that  company  to  be  delivered  by 
them  to  the  purchaser.  In  the  prosecution 
of  this  business  from  house  to  house  he  was 
engaged  in  interstate  commerce;  but  were 
this  not  so,  and  had  he  been  taking  orders 
in  like  manner  for  goods  in  this  state,  the 
same  ordinance  under  which  he  was  convicted 
contained  another  provision  imposing  a  li- 
cense upon  'agents  selling  goods  by  sample, 
or  taking  orders  for  any  goods,  wares,  or 
merchandise  other  than  from  merchants  wlio 
hold  a  merchant's  license.'  It  is  plain  that 
he  could  not  have  been  convicted  as  a  peddler 
for  making  a  single  sale,  but  that  it  was 
necessary  to  prove  tliat  he  went  from  house 
to  house  for  the  purpose  of  making  such 
sales.  The  proof  is  that  it  was  his  businens 
to  sell  by  sample,  and,  to  convict  him  as  a 
peddler,  the  burden  was  upon  the  city  to 
prove  that  he  acted  as  a  peddler.  They  in- 
troduced two  witnesses  in  that  attempt.  One 
of  them,  Mrs.  Losey,  failed  to  remember  any- 
thing bearing  upon  that  question,  and  the 
other,  Mrs.  Dennis,  testified  that  she  met  ap- 
pellant at  her  mother's  home  two  or  three 
days  before  the  transaction,  where  the  fol- 
lowing occurred:  'Q.  What  did  he  say,  if 
anything,  when  he  met  you  there?  A.  Xo 
more  than  any  other  agent  would  have  said. 
He  was  out  to  make  sales,  of  course,  and 
that  was  his  business.  Q.  He  wanted  to  sell 
you  or  take  an  order  for  blankets?  A.  No, 
sir;  he  never  spoke  to  me  about  the  blankets. 
He  asked  my  mother  to  buy,  and  mamma 
told  him  she  didn't  care  for  the  blankets. 
Mr.  Allen  didn't  insist  on  anv  of  us  to  buv 
the  blankets.'  There  is  nothing  in  this  incon- 
sistent with  the  innocent  theory  that  this 
was  all  done  and  said  in  the  legitimate  prose- 
cution of  his  business  of  selling  by  sample. 
It  does  not  tend  to  prove  that  the  appellant 
had,  on  either  of  those  occasions,  solicited 
the  parties  to  purchase  goods  which  he  was 
carrvina:  for  deliverv.  There  was  a  total 
failure  of  proof  of  the  charge  in  the  com- 
plaint.    The  judgment  will  be  reversed." 

In  Great  Atlantic,  etc.  Tea  Co.  v.  Tippe- 
canoe, 85  Ohio  St.  120,  the  court  said:  "The 
averments  of  the  petition,  which  the  demurrer 
admits  to  be  true,  exhibit  the  course  and  con- 
duct of  the  plaintiff's  business  and  make  it 
appear  to  be  essentially  different  from  tlie 
conduct  of  business  by  one  of  the  three  classei^ 
of  persons  named  in  the  ordinance.  It  has  a 
fixed  place  from  which  it  does  business:  it 
does  not  carrv  about  the  merchandise  which 
it  offers  for  sale;  it  does  not  sell  at  the  time 
it  offers  for  sale,  but  enters  into  contracts 
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for  future  sales;  it  does  not  carrj  on  nego- 
tiations or  any  part  of  its  business  upon  the 
streets,  highways  or  public  places,  but  at  the 
residences  of  its  customers." 

An  occasional  sale  of  a  sample  by  a  person 
engaged  in  taking  orders  from  sample  does 
not  constitute  peddling.  Newport  v.  French 
Bros.  Bauer  Co.  169  Ky.  174,  183  S.  W.  532, 
wherein  it  was  said:  "A  sale  of  an  article, 
once  in  a  great  while  in  the  nature  of  the  sale 
of  a  sample,  would  not  constitute  one  a  ped- 
dler, where  it  was  not  the  purpose  to  sell  the 
goods  in  that  way  as  a  material  part  of  his 
business." 

Under  Statute  or  Ordinance. 

It  is  within  the  power  of  a  state  or  a  mu- 
nicipality to  declare,  by  statute  or  ordinance, 
that  the  soliciting  of  orders  by  sample  for 
the  sale  of  goods  to  be  delivered  in  the  future 
shall  constitute  peddling.  Crenshaw  ▼.  State, 
95  Ark.  464,  130  S.  W.  569 ;  Rogers  v.  State, 
101  Ark.  45,  144  S.  W.  491,  49  L.R.A.(N.S.) 
1198.  In  the  case  last  cited,  the  court  said: 
"The  statute  does  not  declare  it  an  offense 
to  make  sales,  nor  does  it  seek  to  impose  a 
license  fee  or  tax  on  sales,  but  only  msikes  it 
an  offense  for  one  to  go  about  from  place  to 
place,  from  residence  to  residence,  in  and 
through  the  county  in  the  prosecution  of  a 
wayfaring  business,  without  procuring  li- 
cense, whether  in  making  sales  or  in  taking 
orders.  As  was  said  relative  to  a  statute 
quite  similar  to  this  by  the  Supreme  Court 
of  the  United  States:  *Its  object  in  requir- 
ing peddlers  to  take  out  and  pay  for  licenses 
and  to  exhibit  their  licenses  on  demand  to 
any  peace  officer  or  to  any  citizen  house- 
holder of  the  county  appears  to  have  been  to 
protect  the  citizens  of  the  state  against  the 
cheats  and  frauds  and  even  thefts  which,  as 
the  experience  of  ages  has  shown,  are  likely 
to  attend  itinerant  and  irresponsible  peddling 
from  place  to  place  and  from  door  to  door. 
.  .  .  We  are  of  the  opinion  that  the  facts 
in  the  cases  at  bar  are,  in  every  essential 
particular,  analogous  to  those  in  the  Cren- 
shaw case.  In  the  Crenshaw  case  the  con- 
stitutionality of  this  peddling  statute,  under 
similar  facts  and  conditions,  was  upheld,  and 
we  see  no  reason  for  changing  that  decision. 
.  .  .  The  peddling  statute  of  this  state,  we 
think,  is  legislation  of  that  character,  and  is 
for  that  reason  valid.' " 

In  several  recent  cases  regulations  of  the 
kind  just  mentioned  have  been  enforced  with- 
out a  discussion  of  their  validity.  Collins  v. 
Dalton,  12  Ga.  App.  119,  76  \s.  E.  1053; 
Fallis  V.  Gas  City,  169  Ind.  508,  82  N.  E. 
1056:  Alma  v.  Clow,  146  Mich.  443.  109  X. 
W.  853;  Muskegon  v.  Hanes,  149  Mich.  460, 
112  N.  W.  1077;  Ex  p.  Case,  70  Ore.  291, 
136    Pac.    881,    141    Pac.    746;    Pomerov   v. 


Rutherford,  80  Wash.  43, 141  Pac.  178,  L.R.A. 
1916B  1291. 

In  Fallis  ▼.  Gas  City,  supra,  the  court 
said:  "By  an  act  of  the  general  assembly,, 
in  force  March  12,  1901  (Aets  1901,  p.  560, 
sec.  7;  sec.  7231p  Burns  1901),  it  is  declared 
that  'for  the  purpose  of  this  act  the  word 
''peddle''  is  defined  as  meaning  to  sell  or  offer 
for  sale  manufactured  goods,  waxes  or  mer- 
chandise directly  to  a  consumer,  either  by 
going  from  house  to  house  for  the  purpose  of 
selling  and  delivering  such  goods,  or  for  the 
purpose  of  taking  orders  for  the  future  de- 
livery of  such  goods.' " 

In  Ex  p.  Case,  70  Ore.  291,  135  Pac.  881, 
141  Pac.  746,  it  was  said:  ''The  statute 
(sec.  4961,  L.  0.  L.)  defines  the  term  *ped- 
dler,'  as  used  therein:  The  term  ''peddler,"^ 
as  used  in  this  act,  means  and  includes 
the  following  persons:  .  .  .  (2)  Every 
person  who,  for  himself  or  as  agent  of  an- 
other, goes  from  place  to  place  or  from  hous(» 
to  house,  selling  or  offering  to  sell  for  future 
delivery,  by  sample  or  catalogue,  at  retail,  to 
individual  purchasers  who  are  not  dealers  in 
the  articles  sold,  any  goods,  wares,  or  mer- 
chandise'— ^petitioner  contending  that  this 
definition  is  not  within  the  true  meaning  of 
the  word  'peddler,'  and  that  the  acts  com- 
plained of  were  not  in  violation  of  the  stat- 
ute. The  legislature  has  said  by  the  Ian- 
guage  quoted  that  such  acts  shall  constitute 
peddling.  Wherever  the  word  'peddler'  is 
used  in  the  act,  it  shall  include  the  act  speci- 
fied. The  legislature  could  forbid  these  acts 
under  any  name  they  might  choose  to  give 
them." 

In  Pomeroy  y.  Rutherford,  80  Wash.  43, 
141  Pac.  178,  L.R.A.1916B  1291,  the  court 
said:  'On  principle  it  would  seem  hard  to 
make  a  rational  distinction  between  the  voca- 
tion of  a  person  who  makes  sales  of  wares 
by  canvass  from  house  to  house  and  delivers, 
the  wares  immediately,  and  one  who  sells  in 
the  same  mcumer  but  delivers  later  on  in  the 
same  day,  or  on  the  next  or  some  succeeding 
day." 

In  the  reported  case  it  is  held  that  an  ordi- 
nance making  it  peddling  to  solicit  orders 
must  not  discriminate  between  residents  and 
nonresidents.  See  to  the  same  effect  State 
V.  Parr,  109  Minn.  147,  123  N.  W.  408,  134 
Am.  St.  Rep.  759. 

As  to  the  validity  of  a  statute  or  ordinance 
imposing  a  tax  on  the  taking  of  orders  for 
goods  to  be  delivered  from  another  state,  see 
the  notes  to  In  re  Kenyon,  2  Ann.  Cas.  699; 
International  Trust  Co.  v.  A.  Leschen,  etc. 
Rope  Co.  14  Ann.  Cas.  861 ;  and  Ex  p.  Case. 
Ann.  Cas.  191 6B  490.  The  fact  that  such  an 
ordinance  is  invalid  as  to  interstate  trans- 
actions   does   not    work   a   total    invaliditv. 

w 

^  Ex  p.  Case,  supra. 
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Maine  Supreme  Judicial  Court — July  6, 
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tia  Me,  412;  94  Atl.   661. 


Libel  and  Slander  —  Interpretation  of 
Lanenace  —  Understandinc  of  Hear^ 
ere. 

Defamatory  language  is  to  be  interpreted 
as  it  would  be  actually  understood  by  the 
hearers,  taking  into  consideration  the  sur- 
rounding circumstances. 

"LaM^ntLge  Slanderona  per  Se  ■  — Prejn- 
diee  to  Attorney  in  Prof  eaaion. 

Slanderous  words  directly  tending  to  the 
prejudice  of  one  in  his  profession  are  action- 
able per  se,  though  not  applied  directly  by 
the  speaker  to  the  party^s  profession;  hence 
a  glanderous  charge  that  an  attorney  who  was 
seeking  political  preferment,  and  who  had 
represented  and  opposed  measures  pending 
before  the  legislature,  received  a  sum  of 
money  from  the  supporters  of  a  meaeure  to 
procure  its  passage,  and  thereafter  received 
a  sum  of  money  from  the  opponents  to  defeat 
its  passage,  and  did  so,  is  slanderous  per  se, 
tending  directly  to  destroy  all  confidence  in 
him  as  an  attorney. 

[See  Ann.  Cas.  1912A  376.] 

FriTilese  —  Criticism  of  Candidate. 

When  a  person  becomes  a  candidate  for  a 
public  office,  his  qualifications  and  fitness  may- 
be freely  and  fully  discussed,  and  such  dis- 
cussion and  criticism,  so  long  as  it  is  made 
in  good  faith  without  express  malice,  is  privi- 
leged, but  the  publication  of  false  charges  of 
specific  acts  of  culpable  dishonesty  against  an 
attorney  who  is  a  candidate  for  office  which 
tend  directly  to  injure  him  in  his  profession 
and  defame  his  reputation  for  integrity  is 
not  privileged. 

[See  note  at  end  of  this  case.] 

Mitigation  of  Damasea  —  Bad  Repu- 
tation of  Plaintiff. 

In  an  action  for  slander,  defendant  may  in 
mitigation  of  damages  show  that  plaintiff's 
reputation  as  a  man  of  integrity  was  bad. 

[See  19  Ann.  Cas.  986.] 

Same. 

In  an  action  for  slander,  where  defendant 
desired  to  show  the  bad  reputation  of  plain- 
tiff in  mitigation  of  damages,  it  must  be 
proven  by  testimony  as  to  his  general  repu- 
tation, and  not  by  evidence  of  specific  accu- 
sations of  misconduct. 

Rumors  as  to  Tmtli  of  Cliarse  —  Ad- 
missibility. 

The  presumption  of  malice  arising  from  the 
puhjication  of  a  false  defamatory  charge  is 
not  rebutted  by  proof  that  the  publisher  had 
reason  to  believe  the  charge  was  true;  hence 
evidence  of  rumors  of  the  truth  of  the  charge 
is  properly  rejected. 

Ann.  Ca.s.  191 7 D— 44. 


Instmotions   •—   PriTiloce   of   Political 
Critieism. 

In  an  action  for  slander,  where  defendant 
claims  that  the  statements  were  privileged 
comment  on  plaintiff's  qualifications  as  a  can- 
didate for  office,  an  instruction  that  every 
man  haa  a  right  honeetly  and  truthfully  to 
comment  about  any  persim,  that  public  inter- 
est demands  that  the  qualifications  of  candi- 
dates may  be  openly  discussed,  but  that  the 
privilege  does  not  protect  false  statements 
maliciously  made,  or  untrue  accusations  ut- 
tered for  the  purpose  of  character  injury',  or 
false  charges  of  dishonesty  in  the  man's  pro- 
fession made  with  reckless  indifference  as  to 
its  truth  and  a  desire  to  injure,  is  sufficiently 
favorable  to  defendant. 

Requested     Instructions     Covered     by 
Ckarco. 

In  an  action  for  slander,  the  court  refused 
defendant's  request  charging  that  it  was  for 
the  jury  to  determine  whether  the  words 
were  spoken  concerning  plaintiff's  profession 
as  an  attorney  at  law,  remarking  that  he  had 
covered  that  point,  and  informing  the  jury 
that  they  should  construe  the  slanderous 
charge  according  to  its  ordinary  meaning. 
Defendant  further  requested  charges  that  the 
fact  that  plaintiff  was  a  candidate  for  office 
rendered  tne  communication  made  with  refer- 
ence to  such  candidacy  qualifiedly  privileged, 
and  plaintiff  could  recover  only  by  showing 
actual  malice,  and  that  plaintiff  could  not 
recover  if  defendant  spoke  the  words  in  good 
faith.  In  passing  on  these  requests  the  court 
remarked  that  the  jury  had  heard  the  testi- 
mony and  arguments  of  counsel  upon  the  re- 
quest, and  that  it  was  for  them  to  show  under 
the  instructions  given  how  those  words  were 
spoken  and  for  what  purpose.  It  is  held  that, 
in  view  of  the  other  instructions  and  the 
remarks  of  the  court,  the  refusal  of  defend- 
ant's request  was  not  error. 

Malice   —   False    Statement    to    Defeat 
Candidate. 

A  slanderous  charge  which  injured  the  pro- 
fessional reputation  of  a  candidate  for  office 
mav  be  made  with  actual  malice  which  im- 
plies  a  desire  and  intention  to  injure,  al- 
though defendant's  only  desire  was  to  defeat 
the  candidacy. 

Exceptions  from  Superior  Court,  Kennebec 
county. 

Action  by  William  R.  Pattangall,  plaintiff, 
against  John  A.  Mooers,  defendant.  Judg- 
ment for  plaintiff.  Defendant  alleges  except 
tions.  The  facts  are  stated  in  the  opinion. 
Exceptions  overrui-ed. 

George    W.    Ueselton    and    Pattangall    d 
Plumfisiead  for  plaintiff. 
Fred  E.  Lawrence  for  defendant. 

[413]  King,  J. — iTiis  is  an  action  for  slan- 
der for  certain  oral  statements  by  the  de- 
fendant, alleged  to  be  false  and  defamatory, 
and  to  have  been  made  maliciously  concern- 
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ing  the  plaintiff,  with  intent  to  injure  him 
in  his  good  name  and  reputation  as  an  attor- 
ney at  law,  and  likely  to  so  injure  him.  The 
alleged  slanderous  statements  were  made  on 
the  12th  day  of  August,  1913,  at  Skowhegan, 
^Maine,  first  to  one  Fisher,  and  afterwards  on 
the  same  day  repeated  to  one  Adams.  At 
til  at  time  the  plaintiff  was  one  of  three  can- 
didates, nominees  of  three  political  parties, 
for  the  office  of  Representative  to  Congress 
from  the  Third  Maine  Congressional  District, 
the  election  to  which  office  was  to  be  held 
about  a  month  later.  The  defendant  and  both 
Fisher  and  Adams  were  electors  in  that  Dis- 
trict. Mr.  Fisher's  version  of  what  the  de- 
fendant said  to  him  concerning  the  plaintiff 
is  this:  "Why,  he  went  on  to  tell  me  about 
the  bill  that  the  labor  unions  was  trying  to 
get  passed  through  the  Legislature  so  if  they 
got  injured  in  any  corporation  or  firm,  was 
the  way  I  understood  it,  that  they  should 
have  compensation,  if  they  got  hurt  in  any 
way,  and  they  went  to  Mr.  Pattangall  and 
asked  him  what  be  would  put  the  bill  [414] 
through  for  and  he  said  $500.  And  then  the 
corporations  goes  to  Mr.  Pattangall  and  asked 
him  what  he  would  defeat  it  for  and  he  said 
$500.    So  he  gets  $1000  and  defeats  the  bill.'' 

Mr.  Adams*  version  of  the  defendant's 
statement  to  him  is  substantially  the  same 
as  that  of  Fisher,  except  that  he  adds  that 
the  defendant  said,  "and  that  is  your  Mr. 
Pattangall."  And  the  defendant  testified: 
"1  told  Mr.  Fisher  that,  as  I  understood  it, 
there  was  a  bill,  one  of  the  worthiest  bills, 
as  I  said  to  him,  that  was  before  the  last 
Legislature.  And  I  explained  to  him  some- 
what the  nature  of  the  bill,  and  I  said  to  him 
that  as  I  heard  it  Mr.  Pattangall  was  en- 
gaged upon  one  side  or  the  other,  and  that 
later  he  took  a  retainer  from  the  opposite 
side,  whatever  it  was  I  didn't  know,  and  re- 
ceived money  from  both  sides,  and  I  told  him 
that  was  just  how  I  heard  it." 

His  version  of  what  he  later  said  to  Mr. 
Adams  is:  "I  repeated  to  him,  as  near  as  I 
could  tell  you  now,  the  exact  words,  substan- 
tial Iv  the  words  that  I  told  Mr.  Fisher.  Mr. 
Adams  said  to  me,  'John,  you  wouldn't  say 
tliat  about  Mr.  Pattangall  if  it  was  not  so?' 
or  something  to  that  effect.  I  said,  .'I  hope 
vou  don't  think  I  am  that  kind  of  a  man.' 

* 

I  think  that  is  all  there  was  said  that  I 
remember." 

It  appears  from  the  foregoing  testimony 
that  there  was  no  material  controversy  as  to 
that  part  of  the  defendant's  statement  which 
is  claimed  to  be  defamatory  of  the  plaintiff. 
He  admits  saying  that  the  plaintiff,  having  ' 
accepted  money  for  his  services  and  influence 
in  securing  the  passage  through  the  Legisla- 
ture of  the  Workmen's  Compensation  Act, 
also  accepted  a  retainer  from  the  opponents 
of  the  Act.    There  appears  to  be  some  differ- 


ence between  the  testimony  of  the  plaintiff's 
witnesses  and  'that  of  the  defendant  as  to 
whether  he  made  the  defamatory  statement 
concerning  the  plaintiff  as  a  fact  of  his  own 
knowledge,  or  as  a  rumor  that  he  had  heard. 
He  claimed  the  latter.  But  on  cross-examina- 
tion, Mr.  Fisher  was  asked,  "You  understood 
that  he  told  it  to  you  as  something  he  knew 
personally?"  And  he  answered,  "yes  sir,  he 
didn't  explain  anything  about  anybody  to 
me."  Mr.  Adams'  testimony  on  that  point 
was  to  the  same  effect.  And  the  defendant 
does  not  claim  that  at  the  time  he  made  the 
statement  complained  of  he  gave  the  name 
of  his  informant  of  the  rumor,  if  such  it  was. 
The  plaintiff  recovered  a  verdict  of  $279.25, 
and  the  case  comes  up  on  defendant's  excep- 
tions to  the  exclusion  of  certain  testimony,  to 
the  refusal  of  certain  instructions,  and  to  the 
giving  of  certain  other  instructiona 

[415]  No  attempt  was  made  to  justify  the 
defendant's  statement  concerning  the  plain- 
tiff by  proving  its  truth,  and  accordingly  it 
must  be  regarded  as  false.  If  it  was  but  the 
repetition  of  something  he  had  heard  about 
the  plaintiff,  he  did  not  give  the  name  of  his 
informant;  but  the  evidence  was  sufiicient  to 
justify  the  jury  in  finding  that  the  defendant 
made  the  statement  as  a  fact  within  his  own 
knowledge,  and  not  as  a  rumor.  What  was 
the  statement?  How  was  it  to  be  interpreted 
as  applied  to  the  plaintiff?  The  evidence 
shows  that  the  plaintiff  had  been  a  qualified 
attorney  at  law  for  about  twenty  years,  com- 
manding an  extensive  practice  throughout 
the  State.  He  had  frequently  been  employed 
professionally  to  appear  before  conunittees  of 
the  Legislature  to  present  and  advocate,  or 
to  oppose,  proposed  legislation.  He  had 
served  as  Attorney  General  for  the  State, 
had  been  a  member  of  the  Legislature  during 
four  of  its  sessions,  and  had  been  mavor  of 
the  City  of  Waterville  for  three  terms,  ending 
in  March,  1914.  Defamatory  language  is  to 
be  interpreted  as  it  would  naturally  be  under- 
stood by  the  hearers  of  it,  taking  into  consid- 
eration accompanying  explanations  and  the 
surrounding  circumstances  known  to  the  hear- 
ers. It  cannot  be  reasonably  questioned  that 
Fisher  and  Adams,  to  whom  the  defendant 
made  the  slanderous  statement  complained 
of,  understood  from  it  that  the  plaintiff  had 
been  employed  and  paid  as  an  attorney  for 
the  labor  unions  to  advocate  the  enactment 
of  the  Workmen's  Compensation  Act,  and 
that  he  was  guilty  of  most  culpable  dishon- 
esty towards  his  employers,  and  had  basely 
betrayed  their  trust  and  confidence  in  him 
by  accepting  a  retainer  from  the  opponents 
of  the  Act  and  using  his  influence  to  defeat 
it.  If  slanderous  words,  whether  written  or 
oral,  directly  tend  to  the  prejudice  or  injury 
of  one  in  his  profession,  trade  or  bu&^iness 
they  are  actionable.     And  when  the  defama- 
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ioTj  words  spoken  have  such  a  relation  to 
the  profession  or  occupation  of  the  plaintiff 
that  they  directly  tend  to  injure  him  in  re- 
spect to  it,  or  to  impair  confidence  in  his 
diaracter  or  ability,  when,  from  the  nature 
of  the  business  great  oonfidence  must  neces- 
sarily be  reposed,  they  are  actionable,  al- 
though not  applied  directly  by  the  speaker  to 
the  profession  or  occupation  of  the  plaintiff. 
25  CjQ.  328.  The  slanderous  statement  com- 
plained of  directly  tended  to  injure  the  plain- 
tiff in  respect  to  his  profession  and  occupa- 
tion. If  believed  it  could  have  no  other  effect 
than  to  destroy  all  trust  and  confidence  in 
him  as  an  attorney.  We  [416]  entertain  no 
doubt,  therefore,  that  the  defendant's  false 
statement  concerning  the  plaintiff  was  action- 
able per  se,  independent  of  the  question  of 
privilege. 

But  the  defendant  claimed  and  undertook 
to  maintain  at  the  trial  that  his  statement 
to  Fisher  and  Adams  concerning  the  plaintiff 
was  wiUiin  the  qualified  privilege  accorded  to 
voters  in  discussing  the  qualifications  and 
fitness  of  a  candidate  for  an  elective  public 
office.  Therein  is  involved  the  important  and 
fundamental  question  raised  by  the  excep- 
tions. 

It  IS  the  law  everywhere  that  when  a  per- 
son becomes  a  candidate  for  a  public  office 
his  qualifications  and  fitness  for  that  office 
may  be  freely  and  fully  discussed,  commented 
on  and  criticised  by  any  member  of  the  com- 
munity having  an  interest  in  the  matter. 
Such  comment  and  criticism  may  be  harsh, 
severe  and  unnecessarily  acrimonious,  but  so 
long  as  it  is  made  in  good  faitli,  without 
express  malice,  it  is  privileged  in  law,  and 
therefore  not  actionable.  The  law  tolerates 
such  comment  and  criticism  of  public  men 
and  candidates  for  public  office  upon  the 
theory  that  it  is  for  the  public  good  to  do 
so,  to  the  end  that  the  people  may  learn  the 
truth  as  to  the  qualifications  and  fitness  of 
candidates  for  office,  and  become  informed  of 
tlie  manner  those  in  office  are  discharging  the 
duties  of  the  office,  thereby  being  better  quali- 
fied to  intelligently  exercise  the  elective  fran- 
chise. 

But  the  authorities  are  not  in  accord  on 
the  question,  whether  this  privilege  to  make 
fair  comment  and  criticism  of  public  men 
and  candidates  for  public  office  includes  the 
right  to  make  false  defamatory  statements 
concerning  them. 

One  view  or  rule  is  to  the  effect  that  while 
fair  comment  and  criticism  respecting  the 
qualifications  and  fitness  of  candidates  for 
office  may  be  privileged,  false  defamatory 
statements  of  fact  concerning  them  are  not 
within  the  privilege.  This  limited  rule  may 
be  more  fully  expressed  as  follows ;  One  who 
becomes  a  candidate  for  election  to  an  office 
in  the  gift  of  the  people  thereby  puts  in  issue 


before  them  his  abilities,  qualifications  and 
fitness  for  that  office.  And  any  voter  or  other 
person  having  an  interest  in  that  election 
may  fully  and  freely  comment  on  and  criti- 
cize his  talents  and  qualifications,  mentally 
and  physically,  for  the  office  he  seeks.  The 
conduct  and  actions  of  such  candidate  may 
be  canvassed,  discussed  and  boldly  criticised. 
Even  his  faults  and  vices,  in  so  far  as  they 
necessarily  affect  his  fitness  for  the  office,  may 
be  investigated  and  commented  on.  His  pri- 
vate [417]  character,  however,  is  only  put  in 
issue  so  far  as  his  qualifications  and  fitness 
for  the  office  may  be  affected  by  it.  He  does 
not  by  becoming  a  candidate  for  office  sur- 
render his  private  character  to  false  accusa- 
tion. The  public  have  an  interest  to  know 
the  truth  respecting  the  qualifications  and 
fitness  of  a  candidate  for  office.  But  it  would 
not  serve  the  public  good  to  have  falsehoods 
concerning  him  disseminated  among  the  peo- 
ple. And,  therefore,  the  law  does  not  jus- 
tify, under  the  guise  of  qualified  privilege,  a 
false  defamatory  statement  of  specific  acts 
of  misconduct  concerning  a  candidate  for 
office.  While  the  publicaticm  of  the  truth 
respecting  him  may  be  justified,  the  publi- 
cation of  defamatory  falsehoods  will  not  be. 
More  than  a  century  ago  Parson,  0.  J.,  in 
Com.  y.  Clap,  4  Mass.  163,  169,  3  Am.  Dec. 
212,  said  that,  "the  publication  of  falsehood 
and  calumny  against  public  officers,  or  can- 
didates for  public  office,  is  an  offenoe  most 
dangerous  to  the  people,  and  deserves  punish- 
ment, because  the  people  may  be  deceived, 
and  reject  the  best  citizens,  to  their  great 
injury,  and  it  may  be  the  loss  of  their  liber- 
ties." In  Newell  on  Slander  and  Libel,  page 
568,  the  author  says:  "It  is  one  thing  to 
comment  upon  or  criticise,  even  with  severity, 
the  acknowledged  or  proved  acts  of  a  public 
man,  and  quite  another  to  assert  that  he  has 
been  guilty  of  particular  acts  of  misconduct. 
To  state  matters  that  are  libelous  is  not  com- 
ment or  criticism."  Speaking  on  this  sub- 
ject, Mr.  Cooley  says:  "A  candidate  for 
public  office  doe^i  not  surrender  his  private 
character  to  the  public,  and  he  has  the  same 
remedv  for  defamation  as  before;  and  the 
publication  of  false  and  defamatory  state- 
ments concerning  him,  whether  relating  to 
his  private  character  or  public  acts,  is  not 
privileged." 

This  limited  rule,  which  excludes  from 
the  doctrine  of  qualified  privilege  false  de- 
famatory statements  concerning  candidates 
for  public  office,  is  supported  by  the  great 
weight  of  authority.  See  25  Cyc.  403.  We 
also  call  particular  attention  to  a  note  to 
Black  V.  State  Co.  reported  in  Ann.  Cas. 
19140  page  997,  where  numerous  cases  are 
cited  in  many  jurisdictions  supporting  the 
limited  rule.  The  following  are  but  a  few 
of  those  citations,  but  thev  show  how  exten- 
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sively  this  rule  is  recognized.  Post  Pub. 
Co.  V.  Hallam,  59  Fed.  530,  16  U.  S.  App. 
613,  8  C.  C.  A.  201 ;  Dauphiiiy  v.  Buhne,  153 
Cal.  757,  96  Pac.  880,  126  Am.  St.  Rep.  136; 
Star  Pub.  Co.  v.  Donahoe  (Del.)  58  Atl.  613; 
Jones  V.  Townsend,  21  Fla.  431,  58  Am.  Rep. 
676;  Rearick  v.  Wilcox,  81  111.  77;  Burt  v. 
Advertiser  Newspaper  Co.  154  Mass.  238, 
28  N.  E.  1,  13  L.R.A.  97;  Hubbard  v.  [418] 
Allyn,  20D  Mass.  167,  86  X.  E.  356;  Com. 
V.  Pratt,  208  Mass.  553,  95  N.  E.  105;  Bel- 
knap V.  Ball,  83  Mich.  583,  47  N.  W.  674, 
21  Am.  St.  Rep.  622,  11  L.R.A.  72;  Smith 
V.  Burrus,  106  Mo.  94,  16  S.  W.  881,  27  Am. 
St.  Rep.  329,  13  L.R.A.  59;  Hamilton  v 
Eno,  81  N.  Y.  116;  Post  Pub.  Co.  v.  Moloney, 
50  Ohio  St.  71,  33  N.  E.  921;  Upton  v. 
Hume,  24  Ore.  420,  33  Pac.  810,  41  Am.  St. 
Rep.  863,  21  L.R.A.  493;  Tiepke  v.  Times 
Pub.  Co.  20  R.  I.  200,  37  Atl.  1031;  Brewer 
V.  Weakley,  2  Overt.  (Tenn.)  99,  5  Am.  Dec. 
656;  Nichols  v.  Daily  Reporter  Co.  30  Utah 
74,  8  Ann.  Cas.  841,  83  Pac.  573,  116  Am. 
St.  Rep.  796,  3  L.R.A.(N.S.)  339;  Williams 
Printing  Co.  v.  Saunders,  113  Va.  166,  73 
S.  K  472,  Ann.  Cas.  1913E  693;  Sweeney 
V.  Baker,  13  W.  Va.  158,  31  Am.  Rep.  757; 
Ingalls  ▼.  Morrissey,  164  Wis.  632,  Ann. 
Cas.  1916D  899,  143  N.  W.  681. 

The  other  and  more  liberal  view,  which 
has  the  sanction  of  considerable  authority, 
holds  that  a  charge  made  against  a  candidate 
for  public  office  is  privileged  regardless  of  the 
fact  that  the  charge  is  a  false  statement  of 
fact,  provided  the  person  making  it  acts  in 
good  faith,  without  malice,  believing  the 
charge  to  be  true  with  reasonable  and  prob- 
able ground  for  such  belief.  Authorities  sup- 
porting this  rule  will  also  be  found  cited  in 
25  Cyc.  403,  and  in  the  note  to  Black  v.  State 
Co.  supra. 

It  is  claimed  in  behalf  of  the  defendant 
that  the  more  liberal  rule  should  have  been 
applied  to  his  statement  concerning  the  plain- 
tiff complained  of  in  this  case.  That  al- 
though the  statement  was  false  and  defama- 
tory yet  if  he  made  it  in  good  faith,  with- 
out express  malice  toward  the  plaintiff,  in 
an  honest  belief  in  its  truth,  to  persons  in- 
terested in  the  subject  matter  of  the  state- 
ment, it  was  privileged.  He  contends  that 
there  are  decisions  of  this  court  sustaining 
his  position.  We  do  not  think  so.  In  Bearco 
V.  Bass,  88  Me.  521,  34  Atl.  311,  61  Am.  St. 
Rep.  446,  the  comment  and  criticism  com- 
plained of  referred  solely  to  the  character 
of  the  plaintiffs'  work  and  materials  used 
in  constructing  a  public  building.  The  court 
there  held  the  language  complained  of  to 
be  well  within  the  general  rule  of  privilege, 
being  only  a  fair  and  reasonable  criticism 
upon  the  work  which  entered  into  the  con- 
struction of  a  public  building,  and  constitut- 
ing   no    attack   upon    the    character    of   the 


plaintiffs  either  as  individuals  or   in  their 
business  as  contractors.    It  is  true  that  the 
court  there  in  commenting  on  the  doctrine  of 
privilege   said:      '*In   regard   to   matters  of 
public  interest,  all  that  is  necessary  to  ren- 
der the  words  privileged  is,  that  they  should 
be  communicated  in  good  faith,  without  mal- 
ice, to   those  who  have  an  interest  in  the 
subject  matter  to  which  they  refer,  and  in 
an  honest  belief  that  the  communication  is 
true,  such  belief  being  founded  on  reasonable 
and  probable  grounds.    In  such  cases,  the  oc- 
casion rebuts  the  inference  [419]  of  malice, 
which  the  law  would  otherwise  draw  from  un- 
authorized   communications,    and    affords  a 
qualified  defense  depending  upon  the  absence 
of  malice.     If  fairly  warranted  by  any  such 
occasion  or  exigency  as  we  have  nam^,  and 
honestly  made,  upon  reasonable  grounds,  such 
communications  are  protected  for  the  com- 
mon   protection    and    welfare    of    society." 
We  do  not  think  that  statement  of  the  rule 
of  qualified   privilege  was  intended  by  the 
learned  Justice  who  wrote  that  (pinion  to 
be  interpreted  so  as  to  include,  as  privileged 
communications  false  charges  against  a  candi- 
date for  office  of  crimes,  or  of  specific  acts 
of  dishonesty  in  his  business  or  profession, 
or    false    accusations    affecting    his   private 
character,  even  where  the  other  elements  of 
privilege  are  shown.    If  such  is  the  necessary 
interpretation   of   the   language   there  used, 
then  we  think  it  should  be  modified  some- 
what.    But  in   that  ca.se  the  only  question 
before  the  court  was  whether  certain  criti- 
cism of  the  work  and  materials  that  entered 
into  the   construction   of   a  public   building 
was  privileged  as  fair  comment.     That  case 
is  in  no  sense  comparable  to  the  case  at  bar. 
There  the  language  complained  of  was  but 
the  opinion  of  the  writer  as  to  the  quality 
of  the  plaintiff's  work  and  materials.    Here 
the  words   spoken  constitute  an  unqualified 
charge  against  the  plaintiff  of  specific  di;^- 
honesty    in    his    profession,    and    it    had  a 
direct   tendency   also   to   injure  him  in  his 
private  character. 

Of  the  other  decisions  of  this  court  to 
which  our  attention  has  been  called  by  de- 
fendant we  need  not  here  make  special  com- 
ment. It  is  true  that  in  some  of  them  there 
are  general  expressions  of  much  the  same 
import  as  that  above  quoted  from  Bearce  v. 
Bass.  We  do  not  here  decide  that  in  no 
instance  may  the  publication  of  a  false  state- 
ment concerning  a  candidate  for  office  be 
justified  under  the  doctrine  of  qualified  privi- 
lege, which  would  otherwise  be  actionable. 
We  are  not  now  called  upon  to  determine 
whether  the  doctrine  of  qualified  privilege 
may  not  be  a  good  defense  in  an  action 
for  oral  slander,  of  a  candidate  for  an  elec- 
tive office,  if  the  spoken  words,  though  false 
and  actionable  per  se,  were  but  the  repeti- 
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tion  in  good  faith  of  what  had  been  uttered 
by  some  otlier  person  whose  name  was  given 
at  the  time,  the  other  essential  elements  of 
privilege  being  shown.  That  is  not  this  case. 
But  we  are  oonstrained  to  the  conclusion  that 
the  law  does  not  justify  any  one  in  pub- 
lishing a  false  charge  of  specific  acts  of  cul- 
pable dishonesty  against  a  candidate  for 
office  which  directly  tends  to  injure  him  in 
his  profession  and  occupation,  [420]  or  to 
defame  his  reputation  for  honesty  and  in- 
tegrity. That  conclusion  accords  with  rea- 
son and  the  great  weight  of  judicial  prece- 
dent. Its  application  will  promote  the  pub- 
lic welfare  by  restricting  the  spread  of  false- 
hood and  calumny,  always  too  readily  be- 
lieved, and  protecting  the  reputation  and 
character  of  individuals  from  being  unjusti- 
fiably and  wantonly  assailed.  The  law  not 
only  protects  the  person  and  property  of  the 
citizen,  but  vigorously  guards  as  equally 
sacred  his  personal  reputation  and  character. 
And  we  hold  that  the  defendant's  statement 
concerning  the  plaintiff,  complained  of  in 
this  action,  being  a  false  and  specific  charge 
of  diahonesty  towards  those  who  had  em- 
ployed him,  and  which  charge  necessarily 
tended  to  injure  his  reputation  for  integri- 
ty in  his  profession,  was  not  within  the  doc- 
trine of  qualified  privilege.  It  was  an  un- 
authorized defamatory  statement,  and  the 
law  implies  that  it  was  maliciously  made  and 
therefore  actionable. 

The  conclusion  we  have  reached  renders 
it  unnecessary  perhaps  to  discuss  in  detail 
the  specific  exceptions,  for  they  all  chiefly 
rest  upon  the  defendant's  proposition  that 
the  alleged  slanderous  statement  was  privi- 
leged. 

1.  On  cross  examination  the  plaintiff  was 
asked,  if  during  the  primary  campaign  of 
1913  he  had  occasion  to  remonstrate  against 
a  certain  editorial  in  the  Independent  Re- 
porter at  Skowhegan,  and  he  replied  that 
he  did  for  the  reason  that  he  conceived  it  to 
be  an  unjust  attack  upon  him.  He  was  then 
asked  the  nature  of  that  editorial  and  was 
not  permitted  to  answer. 

The  object  of  the  inquiry,  as  stated  by 
counsel  for  defendant,  was  to  show  that  the 
editorial  was  a  reflection  upon  the  personal 
reputation  of  the  plaintiff  and  to  rebut  mal- 
ice upon  the  part  of  defendant.  It  was  com- 
petent for  the  defendant  to  introduce  evi- 
dence, in  mitigation  of  damages,  that  the 
plaintiff's  general  reputation  as  a  man  of 
moral  worth  was  bad,  and  also  tliat  his  gen- 
eral reputation  was  bad  with  respect  to  that 
feature  of  character  covered  by  the  defama- 
tion in  question.  Sickra  v.  Small,  87  Me. 
493,  33  Atl.  9,  47  Am.  St.  Rep.  344.  But 
the  rule  is  too  well  established  to  admit 
of  doubt  that  the  general  reputation  of  a 
person  is  to  be  proved  by  the  oaths  of  wit- 


nesses who  know  what  that  general  reputa- 
tion is,  and  not  by  evidence  of  specific  ac- 
cusations of  misconduct  against  the  person, 
or  of  general  rumors  of  ill-repute  concern- 
ing him.  Powers  v.  Gary,  64  Me.  9,  16; 
Peterson  v.  Morgan,  116  [421]  Mass.  350; 
Wigmore  on  Ev.  V.  1,  Sec.  74.  Whatever 
may  have  been  the  nature  of  the  editorial 
it  was  clearly  incompetent  as  evidence  on 
the  question  of  the  plaintiff's  general  repu- 
tation. Nor  was  it  admissible  to  rebut  mal- 
ice. 

2.  There  was  no  error  in  the  rulings, 
which  are  made  the  subject  of  exceptions 
III,  IV,  and  V,  excluding  inquiries  as  to 
specific  rumors  or  reports  respecting  the 
plaintiff  similar  to  the  slanderous  state- 
ments complained  of.  The  object  of  the  in- 
quiries was  to  rebut  malice,  but  the  pre- 
sumption of  malice  arising  from  the  publica- 
tion of  a  false  defamatory  charge  is  not  re- 
butted by  proof  that  the  publisher  had  rea- 
son to  believe  the  charge  was  true.  Accord- 
ingly evidence  of  similar  rumors  or  reports 
respecting  the  plaintiff  were  inadmissible. 
It  was  so  expressly  held  in  Powers  v.  Gary, 
64  Me.  9,  16. 

3.  That  portion  of  the  charge,  which  is 
made  the  subject  of  exception  VI,  was  in 
substance  and  effect  an  instruction  to  the 
jury  that  if  they  found  that  the  defendant's 
statement  concerning  the  plaintiff  was  prop- 
erly understood  by  those  to  whom  it  was 
made  as  applying  to  the  plaintifi'  in  his  pro- 
fession and  business,  then,  if  it  was  false,  it 
was  actionable  per  se,  because  the  law  implies 
that  there  was  malice  on  the  part  of  the 
defendant  in  making  it.  And  that  is  the 
equivalent  of  an  instruction  that  it  was 
not  a  privileged  communication,  the  same 
conclusion  that  we  have  hereinbefore  ex- 
pressed. 

4.  Exception  was  taken  to  the  following 
instruction:  "Every  man  has  a  right  to 
honestly  and  truthfully  comment,  rehearse 
and  recite,  privately  and  publicly,  the  truth 
about  any  man  or  person.  Public  interest 
demands  that  public  affairs  should  be  freely 
commented  upon,  and  that  the  qualifications 
of  candidates  for  office  should  be  fairly, 
openly  and  honestly  discussed,  immunity 
should  be  and  is  granted  to  comments  and 
discusjiions  of  this  nature.  But  this  immuni- 
tv  does  not  extend,  either  in  reason  or  bv 
law,  to  protect  false  statements  maliciously 
made,  untruthful  accusations  wilfully  ut- 
tered, for  the  purpose  of  character  injury, 
or  false  charges  of  dishonesty  in  a  man's 
profession  or  business,  or  made  with  a  total 
and  reckless  indifference  as  to  its  truth  or 
falsity,  with  a  desire  and  a  design  to  injure 
him." 

The  defendant  has  no  reasonable  ground 
for  his  exception  to  that  instruction.    It  was 
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as  favorable  to  the  defense,  we  think,  as  the 
law  would  allow. 

[422]  6.  The  defendant  complains  that 
three  of  his  requested  instructions  were  not 
given  as  requested.  We  will  here  consider 
all  his  requests  and  the  ruling  thereon  in 
the  order  as  presented  and  disposed  of  at 
the  trial. 

No.  1.  "It  is  for  the  jury  to  say  whether 
the  words  spoken  by  the  defendant  were 
spoken  of  and  concerning  his  profession  as 
an  attorney  at  law."  As  to  this  the  court 
said:  "I  think  I  have  covered  that  point. 
You  are  to  construe  the  words  spoken  at 
that  time  as  those  two  witnesses  had  a  right 
to  construe  them,  taking  their  every-day, 
common  meaning,  and  what  was  the  meaning 
conveyed  to  their  minds  and  what  meaning 
do  the  words  convey  to  your  mind."  This 
of  course,  was  not  excepted  to,  but  we  refer 
to  it  here  because  it  is  important  to  be  con- 
sidered in  connection  with  the  rulings  on 
the  other  requests.  There  can  be  no  doubt 
that  the  jury  understood  from  this  request 
of  the  defendant,  and  the  instruction  given 
thereunder,  that  it  was  an  important  question 
in  the  case  for  them  to  decide,  whether  the 
words  spoken  by  the  defendant  were  spoken 
of  and  concerning  the  plaintiff  in  his  pro- 
fession as  an  attorney  at  law. 

No.  2.  "It  is  not  sufficient  to  establish  the 
foregoing  contention  that  the  effect  of  the 
words  spoken  would  be  to  injure  a  profes- 
sional reputation;  it  must  also  appear  that 
the  words  were  spoken  with  direct  reference 
to  the  profession."  This  request  was  prop- 
erly refused.  Defamatory  words  may  be 
such  and  so  spoken  that  they  naturally  con- 
vey to  the  hearers  a  meaning  applicable  to 
the  profession  of  the  person  of  whom  they 
are  spoken,  although  no  such  reference  there- 
to is  directly  made  by  the  speaker.  And  we 
have  already  pointed  out  that  when  defama- 
tory words  directly  tend  to  injure  the  pro- 
fession or  occupation  of  him  of  whom  they 
are  spoken  they  are  actionable  although  not 
directly  applied  by  the  speaker  to  the  profes- 
sion or  occupation  of  the  plaintiff. 

No.  3.  "The  fact  that  the  plaintiff  was  a 
candidate  for  Congress  renders  the  communi- 
cation, if  made  with  reference  to  such  candi- 
dacy, qualifiedly  privileged;  and  the  plain- 
tiff can  only  recover  by  showing  actual  mal- 
ice." No.  4.  "The  plaintiff  can  not  recover 
if  the  defendant  spoke  the  words  in  question 
in  good  faith,  with  reference  to  the  plaintiff's 
said  candidacy,  in  an  honest  belief  of  their 
truth  based  upon  reasonable  and  probable 
cause."  We  have  quoted  these  two  requests 
together  because  they  convey  substantially 
the  same  idea.  As  to  the  last  one  quoted 
the  court  said:  "And  you  have  heard  the 
testimony,  [423]  and  the  arguments  of  coun- 
sel upon  that  request.    It  is  for  you  to  say, 


gentlemen,  under  the  instructions  I  have 
given  you,  how  those  words  and  for  what  pur- 
pose they  were  spoken."  This  statement  of 
the  court  agaiu  emphasized  to  the  jury  that 
the  vital  question  in  the  case  was,  whether 
the  words  as  spoken  naturally  conveyed  to 
the  hearers  tliereof  the  meaning  that  they 
were  spoken  concerning  the  plaintiff  in  re- 
spect to  his  profession,  and  that  the  deter- 
mination of  that  question  was  solely  ior  the 
jury  to  decide.  And  we  think  the  jury  must 
have  clearly  understood  that  if  they  did  not 
find  that  the  words  were  spoken  of  the  plain- 
tiff in  respect  to  his  professional  conduct, 
then  he  could  not  recover.  Accordingly  we 
are  of  opinion  that  there  was  no  reversible 
error  in  the  refusal  of  those  requests  in  view 
of  the  other  instructions  already  given  and 
the  added  qualification  and  explanation  made 
in  connection  with  the  refusal. 

No.  5.  "Actual  malice  implies  a  desire  and 
intention  to  injure."  This  was  given.  "And 
a  mere  desire  to  defeat  a  man's  candidacy 
for  public  office  is  not  a  desire  and  intention 
to  injure  him  within  the  rule  stated.'*  As 
to  this  the  court  said:  "I  cannot  give  you 
the  last  part  of  that  instruction  as  requested. 
As  I  said  before,  if  you  find  that  there  was 
actual  malice,  and  that  those  words  were 
spoken  of  him  and  were  an  injury  to  him 
in  his  business,  then  the  plaintiff  may  re- 
cover." Earlier  in  the  charge  the  court  in- 
structed the  jury  as  to  actual  malice,  and 
pointed  out  to  them  that  it  was  evidenced  by 
the  acts  or  words  of  the  party  chargeable 
with  malice,  and  he  particularl}^  called  their 
attention  to  the  respective  contentions  of  the 
parties  as  to  the  evidence  in  the  case  bear- 
ing on  the  issue  of  actual  malice  of  the  de- 
fendant in  speaking  the  slanderous  words. 
We  think  there  was  no  error  in  the  ruling 
as  to  this  requested  instruction. 

6.  That  instruction  which  is  made  the  sub- 
ject of  exception  XII  was  entirely  in  har- 
mony with  the  law  applicable  to  this  case  as 
we  have  hereinabove  stated  it. 

Finding  no  reversible  error  in  any  of  the 
rulings    complained    of,    the    entry    will  be, 

Exceptions  overruled. 


NOTE. 

The  reported  case  holds  that  while  the 
character  and  qualifications  of  a  candidate 
for  office  may  be  fully  discussed  and  he  may 
be  subjected  to  criticism  which  is  unduly 
harsh  and  acrimonious  without  imposing  any 
legal  liability  on  the  critic,  no  qualified  privi- 
lege attaches  to  a  false  assertion  of  a  specific 
fact  with  respect  to  a  candidate.  The  sub- 
ject of  political  criticism  as  libel  or  slander 
is  discussed  in  the  note  to  Black  v.  Stat^^  Co. 
Ann.  Gas.  1014C  ^89. 


TWENTIETH  STREET  BANK  v.  JACOBS. 

74  W,  Va.  525. 
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TWENTIETH  STREET  BANK 

▼. 

JACOBS. 

West  Virginia  Supreme  Court  of  Appeals- 
June  16,  1914. 

74  W.  Va.  S25;  82  S.  E.  320, 


BiUs  and  Notes  —  VaUdity  —  Gamine 
Consideration  —  Nogotiable  Instm- 
nionts  I«aw. 

Chapter  81,  Acts  of  1907  (cJiapter  98a 
[sees.  4172-4368],  of  the  Code),  known  ad  the 
Negotiable  InstrumentB  Law,  does  not  by  im- 
plication or  otherwise  repeal,  limit,  or  quali- 
fy, in  any  degree  or  respect,  section  1  of  chap- 
ter 97  (sec.  4168)  of  the  Code,  declaring 
void  what  are  commonly  known  as  gambling 
contracts. 

Richts  of  Bona  Fids  Holder  —  Note  for 
niesAl   Consideration. 

Negotiable  paper,  the  consideration  where- 
of is  money  lost  or  bet  in  gaming,  iH  void  in 
the  hands  of  the  holder,  even  though  he  took 
it  for  value  and  without  notice  of  the  char- 
acter of  the  consideration. 

[See  note  at  end  of  this  case.] 

Statutes  '»  Constmetion  —  Presump- 
tion against  Innovation. 

In  determining  the  meaning  of  a  statute, 
it  will  be  presumed,  in  the  absence  of  words 
therein  speciflcally  indicating  the  contrary, 
that  the  legislature  did  not  intend  to  inno- 
vate upon,  unsettle,  alter,  violate,  repeal,  or 
limit  another  general  statute  or  statutory 
system,  the  entire  subject-matter  of  which  is 
not  directly  nor  necessarily  involved  in  the 
act. 

Presumption  of  Lesislative  Kno'wl- 
edce. 

The  legislature  is  presumed  to  know  the 
rules  and  principles  of  construction  adopted 
bv  the  courts. 

Bills  and  Notes  —  Rights  of  Bona  Fide 
Holder  —  Note  Declared  Void  by 
Statute. 

While  a  merely  illegal  consideration  in  a 
negotiable  instrument  does  not  invalidate  it 
in  the  hands  of  a  holder  in  due  course,  a 
paper  negotiable  in  form,  but  declared  void  by 
a  statute,  is  not  enforceable  at  the  instance 
of  anybody. 

[Sec  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Cabell  county. 

Action  by  Twentieth  Street  Bank,  plaintiff, 
against  J.  B.  Jacobs,  defendant.  Judgment 
for  plaintiiT.  Defendant  brings  error.  The 
facts  are  stated  in  the  opinion.     Hevkrsbd. 

C.  8,  Welch  and  D.  R,  Daugherty  for  plain- 
tiff in  error. 

Marcum  d  Shepherd  for  defendant  in  er- 
ror. 


[526]  POFFEXBAKGEB,  J. — ^Assuming  sec.  1 
of  ch.  97  of  the  Code,  declaring  void  every 
contract  the  consideration  of  which  is  money, 
property  or  other  thing  won  or  bet  at  any 
game,  sport,  pastime,  or  wager,  or  money  lent 
or  advanced  at  the  time  of  any  gaming, 
betting  or  wagering,  to  be  used  therein,  to 
have  been  partially  repealed  by  implication, 
by  the  passage  of  the  negotiable  instruments 
law,  ch.  81,  Acts,  1907,  ch.  98A  of  the  Code, 
the  Circuit  Court  of  Cabell  County,  in  an 
action  for  the  recovery  of  the  amount  of  two 
checks,  on  an  agreed  statement  of  facts,  ad- 
mitting the  consideration  thereof  to  have 
been  money  lost  in  gambling,  rendered  a 
judgment  for  the  amount  of  the  checks 
against  the  drawer  and  in  favor  of  the  as- 
signee thereof,  who  had  taken  them  without 
notice  of  the  character  of  the  consideration. 

The  provision  of  the  n^otiable  instruments 
law  to  which  such  effect  is  accorded  by  the 
judgment  is  sec.  57,  saying:  "A  holder  in 
due  course  holds  the  instrument  free  from 
any  defect  of  title  of  prior  parties,  and  free 
from  defenses  available  to  prior  parties 
among  themselves  and  may  enforce  payment 
of  the  instrument  for  the  full  amount  there- 
of against  all  the  parties  liable  thereon." 
In  connection  therewith,  sec.  55  relating  to 
defectiveness  of  the  title  of  a  person  nego- 
tiating paper,  sec.  196,  making  the  law 
merchant  govern  in  [527]  all  cases  not  pro- 
vided for  by  the  act,  and  sec.  197,  repealing 
sec  9  of  chap.  99  of  the  Code  and  all  acts 
and  parts  of  acts  inconsistent  with  the  new 
law  to  that  extent,  are  relied  upon.  By  an- 
other section  a  holder  in  due  course  is  de- 
fined. 

Sec.  56  makes  illegality  of  consideration 
a  mere  defect  and  sec.  57  says  a  holder  in 
due  course  takes  the  instrument  free  from 
any  defect  of  title  of  prior  parties.  A  holder 
in  due  course  is  one  who  has  taken  an  in- 
strument complete  and  regular  on  its  face 
before  it  was  overdue,  in  good  faith  and  for 
value  without  notice  of  its  previous  dishonor, 
and  without  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  per- 
son negotiating  it. 

The  effect  claimed  for  these  general  pro- 
visions cannot  be  accorded  them  consistently 
with  the  rules  and  principles  of  construc- 
tion of  statutes.  The  legislature  was  dealing, 
at  the  time  of  the  passage  of  the  act  and  in 
the  passage  thereof,  with  the  matter  of 
negotiability  of  paper  which  the  law  allowed 
men  to  put  on  the  market  and  the  courts  to 
enforce.  It  was  not  then  considering  the 
subject  of  gaming  to  which  it  had  previously 
given  its  careful  attention,  nor  acting  upon 
it.  The  act  does  not  mention  it,  nor  did 
any  provision  thereof  suggest  it  to  the  leg- 
islative mind.  Any  presumption  that  any 
member,  of  the  legislalure,  while  considering 
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or  acting  upon  the  bill,  had  the  slightest 
suggestion  or  intimation  from  any  of  its 
terms,  that  it  would,  in  any  sense  or  to  any 
degree,  legalize  gambling  debts,  would  be  a 
most  violent  one.  Nobody  in  reading  the 
act,  without  having  had  the  subject  of  nam- 
ing debts,  fixed  in  his  mind,  at  the  time,  by 
some  means  other  than  its  terms,  would  like- 
ly discover  the  alleged  opening  for  the  use 
of  paper  expressly  declared  by  law  to  be 
absolutely  void  in  the  hands  of  any  and  all 
persons,  and  appreciate  at  the  same  time  the 
far-reaching  effect  of  it.  The  partial  legali- 
zation contended  for  would  virtually  destroy 
the  previous  statute,  for  every  paper  negoti- 
able in  form,  taken  for  money  lost  or  bet 
in  gambling,  would  be  made  valid  by  the 
mere  endorsement  and  delivery  thereof  to 
some  person  ignorant  of  the  character  of  the 
consideration.  Of  course,  the  legislature  nev- 
er saw  nor  intended  any  such  result. 

But,  if  the  suggestion  of  such  a  possibility 
did  enter  the  legislative  mind  any  time,  there 
ia  a  presumption  in  law  that  [528]  the  law 
making  body  relied  upon  a  well  settled  rule 
of  construction,  adopted  by  the  courts,  for 
protection  against  it.  That  rule  limits  the 
operation  of  a  statute  to  its  subject  matter 
and  general  purpose,  in  the  absence  of  a 
specific  expression  of  intent  and  purpose  to 
extend  its  operation  to  other  subjects. 
Reeves  v  Ross,  62  W.  Va.  7,  57  S.  E.  284; 
Coal,  etc.  R.  Co.  v.  Conley,  67  W.  Va.  129, 
67  S.  E.  613;  Brown  v.  Gates,  15  W.  Va. 
131;  Orange,  etc.  R.  Co.  v.  Alexandria,  17 
Grat.  (Va.)  176;  Grubbs  v.  Suit,  32  Grat. 
'(Va.)  203,  34  Am.  Rep.  ,765;  Cope  v. 
Doherty,  2  DeG.  k  J.  (Eng.)  614;  Hawkins 
v.  Gathercole,  6  DeG.  M.  k  G.  (Eng.)  1. 
Upon  an  exhaustive  review  of  the  subject, 
this  court  has  declared  the  following  mle: 
"In  determining  the  meaning  of  a  statute, 
it  will  be  presumed,  in  the  absence  of  words 
therein,  specifically  indicating  the  contrary, 
that  the  legislature  did  not  intend  to  inno- 
vate upon,  unsettle,  disregard,  after  or  vio- 
late, (1)  the  common  law;  (2)  a  general 
statute  or  system  of  statutory  provisions,  the 
.  entire  subject  matter  of  which  is  not  directly 
or  necessarily  involved  in  the  act;  (3)  a 
right  or  exception  based  upon  settled  public 
policy;  (4)  the  constitution  of  the  state; 
nor  (5)  the  constitution  of  the  United 
States."  Coal,  etc,  R.  Co.  v.  Conley,  cited. 
This  rule  old  as  English  jurisprudence  and 
hoary  with  age  is  deemed  to  have  been  with- 
in the  knowledge  of  the  legislature,  while 
acting  upon  the  bill  converted  into  law  by 
the  passage  of  ch.  81  of  the  Acts  of  1907. 
SUte  V.  Harden,  62  W.  Va.  313,  58  S.  E. 
716,  60  S.  E.  394;  Browne  v.  Turner,  174 
Mass.  160,  64  N.  E.  510,  36  Cyc.  1136.  "The 
legislature  is  presumed  to  know  the  prin- 
ciples of  statutory  construction."  •  Lewis' 
Suth.  Stat.  Con.  sec.  499. 


The  decisions  of  courts  of  other  states,  in 
which  this  rule  has  been  overlooked  or  ig- 
nored in  the  construction  of  the  statute. 
Schlesinger  v.  Gilhooly,  189  N.  Y.  1,  12 
Ann.  Cas.  1138,  81  X.  £.  619;  Schlesinger 
v.  Lehmaier,  191  N.  Y.  69,  83  N.  E.  657, 
123  Am.  St.  Rep.  591,  16  L.R.A.(N.S.)  626; 
National  Bank  of  Commerce  v.  Pick,  13  N. 
D.  74,  99  N.  W.  63;  Samson  v.  Ward,  147 
Wis.  48,  132  N.  W.  629;  Arnd  v.  Sjoblom, 
131  Wis.  642,  11  Ann.  Cas.  1179,  111  N.  W. 
666,  10  L.R.A.(N.S.)  842,  and  Wirt  v. 
Stubblefield,  17  App.  Cas.  (D.  C.)  283,  do 
not  commend  themselves  to  us  and  we  decline 
to  follow  them.  The  two  Kentucky  cases  re- 
lied upon  by  the  plaintiff  in  error.  Alex- 
ander V.  Hazelrigg,  123  Ky.  677,  97  S.  W. 
363,  and  Lawson  v.  Fulton  First  Nat.  Bank 
(Ky.)  102  S.  W.  324,  embody  the  correct 
interpretation  of  the  statute,  in  our  opinion. 

Uniformity  of  construction  of  the  new  law 
is  desirable,  but  [529]  it  can  be  attained 
only  by  adherence  to  fundamental  and  cardi- 
nal rules  of  interpretation.  Courts  cannot 
be  expected  to  lay  them  out  of  view  for  the 
sake  of  mere  conformity  with  decisions  that 
clearly  violate  them. 

The  judgment  complained  of  will  be  re- 
▼ersed  and  judgment  entered  here  for  the 
defendant. 

Reversed  and  rendered. 


KOTE. 

Validity  in  Hands  of  Bona  Fide  Holder 
of  Nosotiablo  Contract  Void  by  Stat- 
ute between  Oriffinal  Parties. 

Introductory,  696. 
General  Rule,  696. 
Application  of  Rule,  698. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  which  have  discussed  the  validi- 
ty in  the  hands  of  a  holder  in  due  course  of 
a  negotiable  contract,  which  by  virtue  of  a 
statute  is  unenforceable  between  the  original 
parties  thereto.  The  earlier  cases  on  this 
point  are  collated  in  the  notes  to  Union 
Trust  Co.  V.  Preston  Nat.  Bank,  4  Ann. 
Cas.  347;  Arnd  v.  Sjoblom,  11  Ano.  Caa. 
1179;  and  Gray  v.  Boyle,  133  Am.  St  Rep. 
1042. 

General  Rule. 

As  a  general  rule  a  negotiable  coDtract 
will  be  enforced  at  the  suit  of  a  bona  fide 
holder,  notwithstanding  the  instrument  is 
unenforceable  between  the  original  parties- 
because  it  is  in  violation  of  a  statute,  unless 
the  statute  expressly   declares  that   a  con- 
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tract  in  violation  thereof  shall  be  void  and 
of  no  effect. 

England,— EdwATds  v.  Dick,  4  B.  &  Aid. 
212,  6  E.  C.  L.  455,  106  Eng.  Rep.  (Reprint) 
915. 

Canada. — Canadian  Bank  of  Commerce  v. 
Gurley,  30  U.  C.  C.  P.  583;  Houliston  v. 
Parsons,  9  U.  C.  Q.  B.  681 ;  Crombie  v.  Over- 
boltzer,  11  U.  C.  Q.  B.  55;  Evans  v.  Morley, 
21  U.  C.  Q.  B.  547;  Canadian  Bank  of  Com- 
merce v.  Rogers,  23  Ont.  L.  Rep.  109,  18  Ont. 
W.  Rep.  401,  2  Ont.  W.  N.  627,  769. 

Alabama. — Bluthenthal  v.  Columbia,  175 
Ala.  398,  57  So.  814;  Moseley  v.  Selma  Nat. 
Bank,  3  Ala.  App.  614,  57  So.  91. 

Florida. — Commercial  Nat.  Bank  v.  Jor- 
dan, 71  Fla.  566,  71  So.  760. 

JndiawL. — State  Bank  v.  Lawrence,  177 
Ind.  515,  96  N.  E.  947,  42  L.R.A.(N.S.)  326; 
Wilson  V.  National  Fowler  Bank,  47  Ind. 
App.  689,  95  N.  E.  269. 

Michigan. — ^Pontiac  Sav.  Bank  v.  Rein- 
forced Concrete  Pipe  Co.  178  Mich.  261,  144 
N.  W.  486. 

Mississippi. — Compare  Mitchell  v.  Camp- 
bell, 111  Miss.  806,  72  So.  231  (note  for  rent 
of  house  leased  for  purpose  of  prostitution). 

Missouri. — Farmers*  Sav.  Bank  v.  Reed, 
192  Mo.  App.  344,  180  S.  W.  1002. 

Xebraska. — Storz  Browinjj  Co.  v.  Skirving, 
94  Neb.  215,   142  N.  W.  669. 

New  Jersey. — Clark  ▼.  Barthold,  87  N.  J. 
L.  255,  93  Atl.  699. 

Washington. — Gray  v.  Boyle,  55  Wash. 
578,  104  Pac.  828,  133  Am.  \st.  Rep.  1042. 
And  in  Barker  v.  Sartori,  66  Wash.  260,  119 
Pac.   611. 

Wisconsin. — Samson  v.  Ward,  147  Wis.  48, 
132  X.  W.  620.  And  see  the  cases  cited 
throughout  this  note. 

Thus  in  Crombie  v.  Overholtzer,  11  U.  C. 
Q.  B.  55,  the  court  said:  "We  take  it  to  be 
clearly  settled  that  when  a  statute  does  not 
provide  that  all  securities  shall  be  void 
which  shall  be  made  in  furtherance  of  such 
dealing  as  the  statute  prohibits,  but  merely 
prohibits  the  act,  or  even  goes  further  and 
imposes  a  penalty,  such  a  statute  has  not  the 
effect  of  making  void,  in  the  hands  of  an 
innocent  holder  for  value  a  negotiable  in- 
strument, which  was  made  in  furtherance  of 
Burh    a  transaction.'* 

Tlie  uniform  negotiable  instruments  act 
provides  that  a  bona  fide  holder  of  negoti- 
able paper  holds  it  "free  from  defenses 
available  to  prior  parties  among  themselves." 
That  provision  is  apparently  deemed  to  be 
declaratorv  of  the  common  law  and  not  to 
affort  the  rule  that  the  violation  of  a  stat- 
ute can  be  asserted  against  a  bona  fide  hold- 
er when  and  onlj"  when  the  statute  express- 
ly deelares  the  instrument  to  be  void.  Thus 
in  several  recent  cases  wherein  the  statute 
under  consideration  did  not  so  declare,  the 


Negotiable  Instruments  Law  has  been  referred 
to  as  protecting  a  bona  fide  holder.  Farmers 
Sav.  Bank  v.  Reed,  192  Mo.  App.  344,  180  S. 
W.  1002  (note  given  on  assignment  of  liq- 
uor license) ;  Gray  v.  Boyle,  65  Wash.  578, 
104  Pac.  828,  133  Am.  St.  Rep.  1042  (note 
for  rebated  insurance  premium ) ;  Samson  v. 
Ward,  147  Wis.  48,  132  N.  W.  629  (note  fail- 
ing to  show  that  it  was  given  for  purchase 
price  of  stallion).  On  the  other  hand  it  is 
held  in  the  reported  case  that  where  a  stat- 
ute expressly  declares  a  note  given  in  vio- 
lation thereof  to  be  void  the  Negotiable  In- 
struments Law  does  not  protect  an  innocent 
holder.  So  in  Perry  Sav.  Bank  v.  Fitzger- 
ald, 167  Ta.  446,  149  N.  W.  497,  it  was  said : 
'*It  was  the  rule  in  this  state  prior  to  the  pas- 
sage of  the  negotiable  instruments  act,  as 
shown  by  the  cases  already  cited,  that  usury 
is  in  the  nature  of  a  forfeiture  and  mav  be 
urged  against  a  contract,  into  whosesoever 
hands  it  may  pass.  In  other  words,  usury  was 
in  the  nature  of  a  defense  which  was  not 
'available  to  prior  parties  among  themselves' 
alone,  but  was  available  as  between  the  mak- 
er of  the  instrument  and  of  the  world.  A 
fair  construction  of  this  provision  is  that  a 
holder  in  due  course  was  protected  against 
such  defenses  as  were  available  between  prior 
parties,  but  took  the  instrument  subject  to 
any  defenses  that  the  parties  thereto  might, 
under  the  law  as  then  in  force,  urge  against 
the  instrument  in  the  hands  of  third  par- 
ties." 

In  Georgia  a  statute  (Civil  Code,  §  4286) 
provides  that  a  bona  fide  holder  of  a  negotia- 
ble instrument  "shall  be  protected  from  any 
defenses  set  up  by  the  maker,  acceptor,  or 
indorser,  except  the  following:  1.  Non  est 
factum.  2.  Gambling,  or  immoral  and  illegal 
consideration.  3.  Fraud  in  its  procurement." 
Under  that  act  it  has  been  held  that  a 
bona  fide  purchaser  may  enforce  a  note 
though  it  does  not  express  on  its  face 
the  fact  that  it  was  given  for  a  patent 
right,  Hunt  v.  Davenport,  138  Ga.  622,  75  S. 
E.  644;  or  for  corporate  stock,  Heard  v. 
Wilkes  National  Bank,  143  Ga.  48,  84  S.  E. 
120.  On  the  other  hand  it  may  be  shown  as 
against  a  bona  fide  holder  that  the  note  was 
given  for  the  purchase  of  political  influence 
to  procure  the  removal  of  a  county  seat. 
Exchange  Nat.  Bank  v.  Henderson,  139  Ga. 
260,  77  S.  E.  36;  or  for  the  purchase  price 
of  fertilizer  which  was  not  tagged  as  required 
by  law.  International  Agricultural  Corp.  v. 
Spencer,  17  Ga.  App.  649,  87  S.  E.  1101. 

In  Texas  it  seems  that  a  negotiable  in- 
strument which  evidences  a  transaction  vio- 
lative of  a  statute  is  unenforceable  by  a 
bona  fide  purchaser,  not  only  when  the  stat- 
ute expressly  declares  the  instrument  to  be 
void;  Jones  v.  Abemathy,  174  S.  W.  682;  but 
when  the  statute  violated  is  designed  for  the 
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protection  of  the  public  from  fraud,  such  08 
the  act  forbidding  the  issuance  of  corporate 
stock  on  credit,  Prudential  L.  Ins.  Co.  v. 
Smyer,  183  S.  W.  825:  Republic  Trust  Co.  ▼. 
Taylor,  184  S.  W.  772.  But  with  respect  to 
an  instrument  belonging  to  neither  of  the 
foregoing  classes  a  bona  iide  holder  is  pro- 
tected. Carrollton  Press  Brick  Co.  v.  Davis, 
355  S.  W.  1046  (note  by  foreign  corporation 
not  authorized  to  do  business  in  state). 

Application  of  Rule. 

In  Moseley  v.  Selma  Nat.  Bank,  3  Ala. 
App.  614,  67  So.  91,  it  was  held  that  while 
a  note  executed  and  delivered  on  Sunday  la 
void  between  the  parties,  yet,  if  such  a  note 
is  falsely  dated  as  of  another  day,  and  comes 
to  the  hands  of  one  who  takes  it  for  value, 
before  maturity,  without  notice,  the  maker 
is  estopped,  in  an  action  on  the  instrument 
by  the  innocent  holder,  from  setting  up  that 
it  is  not  truly  dated,  and  is  a  Sunday  con- 
tract. The  court  said:  "To  hold  otherwise 
would  be  to  invite  fraudulent  collusion  be- 
tween makers  and  payee  of  negotiable  instru- 
ments, who  at  their  will  could  give  a  false 
date  to  a  negotiable  note  and  invite  its  use 
in  the  commercial  world,  and  then  defeat 
its  enforcement  in  the  hands  of  an  innocent 
purchaser  for  value,  before  maturity,  by 
pleading  their  own  perfidy."  So  in  Clark  v. 
Barthold,  87  N.  J.  L.  255,  93  Atl.  699,  the 
court  said:  "It  was  insisted  that  the  notes 
were  made  upon  Sunday,  and  hence  were 
invalid  in  the  hands  of  an  innocent  holder 
for  value.  The  law  is  to  the  contrary,  and 
the  general  rule,  as  evidenced  by  the  trend 
of  authority,  is  that  the  fact  that  nego- 
tiable paper  was  executed  on  Sunday  is  not 
a  defense  against  a  bona  fide  holder  for  value 
without  notice,  where  there  is  nothing  on  the 
face  of  the  paper  to  indicate  that  fact." 

In  Storz  Brewing  Co.  v.  Skirving,  94  Neb. 
215,  142  N.  W.  669,  it  was  held  that  a  prom- 
issory note  given  to  settle  a  gambling  loss 
was  not  void  in  the  hands  of  an  innocent 
purchaser.  The  court  said:  "That  such 
note  would  be  voidable  in  the  hands  of  the 
original  payee  may  be  conceded,  but,  the 
note  being  negotiable  in  character  and  hav- 
ing been  assigned  for  value  before  maturity 
to  an  innocent  purchaser,  the  rule  cannot  be 
extended  to  such  a  case."  And  in  Wilson  v. 
National  Fowler  Bank,  47  Ind.  App.  689,  95 
N.  £.  269,  it  was  held  that  since  the  statute 
did  not  make  a  note  given  in  settlement  of  a 
wager  or  to  cover  losses  arising  out  of  a 
bucket  shop  speculation  void  in  the  hands 
of  an  innocent  purchaser,  such  a  holder 
might  enforce  its  payment  against  the 
maker. 

In  Bluthenthal  v.  Columbia,  175  Ala.  398, 
57  So.  814,  the  appellants  sued  the  appellee, 
a  municipal  corporation,  on  a  note  executed 


to  them  by  the  municipality.  The  com- 
plaint alleged  that  the  appellants  attempted 
to  sell  to  the  municipality,  which  was  carry- 
ing on  a  dispensary  under  a  general  law,  a 
lot  of  spirituous,  vinous  and  malt  liquors  on 
credit  in  express  violation  of  the  dispenf^ary 
law  and  that  the  consideration  of  the  note 
sued  on  was  the  liquor  thus  sold.  The  court 
affirming  a  judgment  for  the  municipality 
said:  "It  is  true,  as  contended  by  appel- 
lant, that  a  purchaser  of  a  negotiable  paper 
in  due  course  of  business,  before  maturity 
and  without  notice  of  defenses  that  existed 
between  the  original  parties,  or  that  had 
subsequently  arisen,  is  a  bona  fide  holder 
for  value,  and  as  such  takes  the  instrument 
free  from  defenses  which  were  available  be- 
tween such  original  parties.  .  .  .  There 
are,  however,  a  few  exceptions  to  this  rule, 
one  of  which  is  where  a  statute  creates  the 
prohibition  which  makes  the  note  illegal, 
and  thus  makes  it  absolutely  void  in  the 
hands  of  every  holder,  whether  he  has  bad 
such  notice  or  not.  And  as   often 

repeated  by  this  court,  courts  will  not  lend 
their  aid  to  carry  into  effect  contracts  en- 
tered into  by  parties  with  a  view  of  accom- 
plishing anything  which  is  prohibited  by 
law;  but  it  is  equally  well  settled  that  if  the 
consideration  of  a  negotiable  paper  is  against 
law,  vet  it  cannot  be  avoided  on  that  ac- 
count  in  the  hands  of  a  bona  fide  holder 
who  is  not  a  party  nor  privy  to  the  illegality 
of  the  consideration." 

In  Commercial  Nat.  Bank  v.  Jordan,  71 
Fla.  566,  71  So.  760,  the  statute  under  con 
sideration  provided  that  a  contract  made  by 
a  foreign  corporation  which  had  not  complied 
with  the  statutory  requirements  for  tloin^ 
business  in  the  state  should  be  "void  in  its 
behalf  and  on  behalf  of  its  assigns."  Hold- 
ing that  a  note  given  by  such  a  corporation 
was  valid  in  the  hands  of  a  bona  fide  pur- 
chaser the  court  said:  "If  he  may  escap** 
upon  the  defense  set  up,  it  must  be  because 
the  statute  expressly  or  by  necessary  impli- 
cation declares  that  a  negotiable  promissory 
note  given  under  such  circumstances  shall 
be  void  in  the  hands  of  a  bona  fide  holder 
without  notice  of  the  transaction  of  which 
it  formed  a  part.  Does  the  use  of  the  word 
'assigns'  in  the  following  connection:  'shall 
be  void  on  its  behalf  and  on  behalf  of  its 
assigns,  but  shall  be  enforceable  against  it 
or  them,*  show  by  necessary  implication  such 
to  be  the  legislative  purpose?  We  think 
not.  Tlie  word  'assigns*  when  used  to  desig- 
nate those  who  have  acquired  ownership  of  a 
negotiable  instrument  from  the  payee  or 
prior  indorser,  is  not  synonjrmous  with  the 
word  'indorsees.'  ,  .  .  The  word  'assigns* 
therefore  does  not  mean  'indorsees'  in  the 
connection  used  in  the  statute,  nor  is  there 
any  indication  in  the  statute  that  the  word 
was  intended  to  include  indorsees.     To  give 
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the  word  assigns  that  meaning  would  be  to 
read  into  tlie  statute  a  purpose  which  from 
the  ordinary  meaning  of  the  words  used  the 
legislature  did  not  have/'  See  also  Car- 
rollton  Press  Brick  Co.  v.  Davis  (Tex.)  155 
S.  W.  1046.  And  see  Pontiac  Sav  }3ank  v. 
Reinforced  Concrete  Pipe  Co.  178  Mich.  261, 
144  N.  W.  486,  as  to  a  note  given  by  a  part- 
nership which  had  faiU^l  to  file  a  proper  cer- 
tificate of  its  membership. 

In  State  Bank  v.  Lawrence,  177  Ind.  515, 
96  N.  E.  947,  a  note  given  for  services  per- 
formed by  an  unlicensed  practitioner  of 
medicine  was  held  to  be  valid  in  the  hands 
of  a  bona  fide  holder. 

In  a  number  of  recent  cases  statutes  de- 
claring in  express  terms  that  contracts  in 
violation  thereof  shall  be  void  have  been  held 
to  invalidate  a  negotiable  contract  in  the 
hands  of  a  bona  fide  purchaser. 

Kngla7id.—<:iMhb  v.  Hutson,  18  C.  B.  X.  S. 
414,  114  E.  C.  L.  414,  144  Eng,  Rep.  (Re- 
print, 606  (forbearance  to  prosecute)  ;  Lowe 
V.  Waller,  2  Doug.  736,  09  Eng.  Rep.  (Re- 
print )   470    ( usurious  consideration ) . 

Canada. — In  re  Summerfeldt,  12  Ont.  48 
(gambling  debt). 

Alabama. — Birmingham  Trust,  etc.  Co.  v. 
Curry,  160  Ala.  370,  49  So.  319,  135  Am.  St. 
Rep.  102  (gambling  in  futures).  See  also 
Citizens'  Nat.  Bank  v.  Bucheit,  14  Ala.  App. 
511,  71  So.  82,  72  So.  1019  (contract  by  un- 
authorized foreign  corporation). 

ArJfca»i«a«.-— Ensign  v.  Coffelt,  102  Ark. 
568,  145  S.  W.  231  (sale  of  patented  ma- 
chine). 

Illinois, — Sherfy  v.  VV.  A.  Lachenmyer,  190 
111.  App.  443  (gambling  debt). 

/otro. — ^Perry  Sav.  Bank  v.  Fitzgerald,  107 
la.  446,  149  N.  W.  497   (usurious  contract). 

Kentucky, — Holzbog  v.  Bakrow,  156  Ky. 
161,  160  S.  VV.  792,  50  L.R.A.(N.S.)  1023 
(gambling  debt). 

Miasiaaippi, — Gray  v.  Robinson,  95  Miss. 
1,  48  So.  226   (gambling  in  futures). 

Tennessee, — See  Cohn  v.  Lunn,  133  Tenn. 
547,  182  S.  W.  584    (sale  of  patent  right). 

West   Virginia, — See  the  reported  case. 
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Replevin    —    Judcment    «-    Valne     of 
Property. 

Section  7833,  Rev.  St.  1913,  provides  that, 
when  the  finding  is  for  the  defendant  in  an 
action  of  replevin,  the  judgment  shall  be  "for 
a  return  of  the  property  or  the  value  thereof 
in  case  a  return  cannot  be  had."  The  "value 
thereof"  is  instead  of  a  return  of  the  prop- 
erty when  a  return  cannot  be  had,  and  should 
be  the  equivalent  of  the  property  itself  as  it 
was  at  the  time  of  the  trial. 

RecoTery  on  Bond  ^  Valne  of  Property 
—  Effeot  of  Original  Jndcment. 

If,  upon  appeal  to  this  court,  such  judg- 
ment is  affirmed,  and  the  property  is  re- 
turned to  the  defendant  pursuant  to  such 
judgment,  in  an  action  upon  the  appeal  bond 
the  plaintiff  cannot  recover  dami^es  occur- 
ring prior  to  the  original  judgment. 

[Sec  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Webster 
county:     Dungan,  Judge. 

Action  by  William  E.  Wallace,  plaintiff, 
against  A.  W.  Cox  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Affirmed. 

L.  H,  Blackledge  for  appellant. 
Bernard   McNeny  for  appellees. 


[601]  Sedgwick,  J. — This  action  is  upon 
a  replevin  bond.  It  was  once  before  in  this 
court,  and  in  the  first  opinion  the  judg- 
ment of  the  district  court  was  affirmed.  92 
Neb.  354.  Afterwards,  upon  rehearing,  it 
was  reversed  and  the  cause  remanded,  94 
Neb.  194.  There  has  since  been  a  trial  in 
the  di^strict  court  and  the  case  is  again 
appealed. 

In  this  last  trial  the  court  instructed  the 
jury  to  find  for  the  plaintiff  the  amount  that 
the  jury  in  the  first  trial  found  as  damages, 
together  with  the  costs  of  the  first  trial,  and 
then  instructed  the  jury  that  the  only  ques- 
tion for  them  to  determine  was  whether  the 
property  in  question  was  damaged  after  the 
trial  in  the  original  replevin  suit,  and  the 
amount  of  such  damage.  The  plaintiff  asked 
the  court  to  instruct  the  jury  that  they 
should  find  all  damages  which  "occurred 
while  the  property  was  in  the  possession  of 
the  Clark  Implement   [602]   Company  or  its 
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agents  from  the  time  it  was  taken  in  the 
replevin  suit  ...  to  the  time  of  the 
offered  return"  of  the  property.  The  court 
in  several  different  instructions  made  it 
plain  to  the  jury  that  they  should  not  allow 
any  damages  to  the  property  in  this  suit 
upon  the  bond,  which  damages  occurred  be- 
fore the  trial  of  the  replevin  suit.  This  was 
upon  the  theory  that  the  defendants  in  re- 
plevin must  upon  the  trial  recover  any  dam- 
ages that  have  occurred  to  the  property  up 
to  that  time,  and  this  is  the  principal,  if  not 
the  only  substantial,  question  that  is  pre- 
sented in  this  record.  The  statute  provides 
that,  when  the  finding  is  for  the  defendant, 
the  judgment  shall  be  "for  a  return  of  the 
property  or  the  value  thereof  in  case  a  re- 
turn cannot  be  had."  Rev.  St.  1913,  sec. 
7833.  The  "value  thereof"  is  instead  of  a 
return  of  the  property  when  a  return  can- 
not be  had,  and  should  be  the  equivalent  of 
the  property  itself  as  it  was  at  the  time  of 
the  trial,  that  is,  should  be  its  value  at  the 
time  of  the  trial,  and,  if  it  has  been  de- 
creased in  value  by  the  action  of  the 
plaintiff  in  replevying  it,  such  loss  of  value 
would  be  damages  which  should  be  included 
in  the  judgment  in  favor  of  the  defendant 
in  replevin.  The  New  York  court  has  so 
decided  under  a  similar  statute;  that  is,  the 
New  York  court  construes  the  statute  to 
mean  that  the  value  thereof  which  is  to  be 
recovered  in  case  the  property  cannot  be  re- 
turned is  the  value  at  the  time  the  property 
should  be  returned,  that  is,  at  the  time  the 
judgment  is  entered.  The  contention  of  the 
plaintiff  in  this  case  now  is  that  he  ought 
to  be  allowed  to  prove  that  as  a  matter  of 
fact  the  jury  did  not  take  into  consideration 
any  damages  to  the  property  in  their  verdict 
in  the  original  replevin  suit. 

The  trial  court  on  this  last  trial  has  fol- 
lowed the  decision  of  this  court  upon  the 
former  appeal,  and  the  judgment  is  there- 
fore 

Affirmed. 

Letton,  J.,  dissents. 

[603]  Hameb,  J.,  (dissenting). — I  am  un- 
able to  agree  with  the  majority  opinion. 
William  F.  Wallace,  the  defendant  in  the 
replevin  suit  and  the  plaintiff  in  this  case, 
testified  that  there  was  taken  from  him  a 
threshing  machine.  It  was  a  lO-horse  Rus- 
sell engine,  separator,  blower,  feeder,  driv- 
ing belt,  water  tank — a  threshing  machine 
outfit.  It  was  returned  to  his  shed,  and  he 
testified  that  he  refused  to  receive  it;  also 
that  the  property  was  in  bad  condition;  that 
the  cylinder  was  pitted  where  It  had  been 
run  without  oil  and  burned;  that  the  driv- 
ing wheels  were  broken;  that  the  canopy 
top  was  torn;  that  the  cylinder  guides  were 
all  cut;  that  the  axle  on  the  water  tank  was 


broken;  that  the  grain  pan  was  warped,  and 
where  there  was  a  strip  of  tin  to  separate 
the  grain  it  had  come  loose,  and  nails  had 
been  driven  in  the  separator  along  the  side; 
that  the  driving  belt  was  worn  out  and  the 
other   belts   were  badly  worn;    that   the  en- 
gine  was  not  getting  enough   oil;    that  the 
man  who  was  running  it  said  that  he  tried 
to  pump  oil  into  it,  but  the  cylinders  were 
so  worn  that  it  would  not  take  any  effect; 
that  they  started  about  9  or  10  o'clock  in 
the   morning   to   go   2 1    miles,   and    it   took 
until  after  2  o'clock  in  tlie  afternoon  to  go 
that  distance;    that   it  took  a   big  tank  of 
water   and   eight   tanks   besides   to   run  the 
machine  to  town;  that  the  property  was  not 
worth    over   $700;    also   that    he   offered   to 
prove  that  he  had  had  no  access  to  the  ma- 
chine  and   engine,   and   that   there   was   no 
opportunity  to  examine  it  from  the  time  it 
was    taken   from    him   until    it    was   offered 
back;   that  he  did  not  know  its  actual  con- 
dition   till    that    time;    that    he    offered    to 
prove  by   a  witness   on   the  stand  that  the 
difference  in  the  value  of  the  outfit  in  con- 
troversy in  the  replevin  suit  from  the  time 
it  was  taken  from  him  until  it  was  offered 
back  to  him  was  $1,200;   that  between  the 
time  when  it  was  taken  from  him  under  the 
replevin   proceedings  and  the  time  when  it 
was  offered  back  it  was  kept  in  the  posses- 
sion    of     the     Clark     Implement     Company 
[604]   and  its  agent,  Eli  H.  Cox,  and  away 
from  him,  and  without  his  having  any  ac- 
cess or  means  of  access  to  it,  or  anv  knowl- 
edge  or  means  of  knowledge  of  its  condition, 
and  that  the  actual  condition  at  the  time  it 
was  tendered  back  was  not  known  to  bim, 
and   that  the  condition  at  the  time  of  the 
trial  of  the  replevin  suit  could  not  be  as- 
certained by  him;   that  the  said  Clark  Im- 
plement  Company  and   its  agent,   Cox.  con- 
cealed the  fact  of  the  damage  and  injuries 
from  liim,  so  that  he  did  not  know  the  same. 
This   is   the  third  time  this   case   has  been 
before  this  court. 

The  action  is  one  brought  upon  a  replevin 
bond  by  the  successful  defendant  in  a  replev- 
in suit.  The  machine,  when  returned,  was  in 
so  badly  a  damaged  condition  as  to  give  the 
defendant  in  the  case  the  option  of  rejecting 
it  and  suing  for  its  value  on  the  bond.  Vpon 
the  trial  of  the  replevin  suit  the  jury  found 
that  the  defendant  (plaintiff  herein)  was 
the  owner  and  entitled  to  the  possession  of 
the  property,  and  that,  at  the  time  the  prop- 
erty was  taken  under  the  writ,  its  value  was 
$2,000,  and  that  defendant  had  sustained 
damages  by  the  wrongful  taking  and  using 
of  said  property  in  the  sum  of  $404.50,  and 
costs  $121.60.  Upon  the  trial  of  the  action 
on  the  replevin  bond,  there  was  a  verdict  and 
judgment  for  the  plaintiff  in  that  case  for 
$2,686.33.     Tlie  judgment  was  first  affirmed 
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(92  Neb.  354)  upon  condition  that  plaintiff 
demit  from  the  judgment  the  sum  of  $404.50. 
The  badly  damaged  condition  of  the  property 
controlled  the  views  of  the  majority.  It 
was  said:  "Our  statute  does  not  provide 
that  the  property  shall  be  returned  in  the 
same  condition  as  when  taken,  as  in  some 
states,  but  the  holding  is  practically  uniform 
that  such  a  statute  is  not  necessarv,  as  we 
have  in  effect  held.  Some  of  the  authorities 
containing  these  views  we  here  cite,  but 
without  quoting  from  any."  The  citations 
are:  "Eickhoff  v.  Eikenbary,  52  Neb.  332, 
72  X.  W.  308;  Berry  v.  Hoeffner,  56  Me. 
170;  Parker  v.  Simonds,  8  Mete.  (Mass.) 
205;  Capital  Lumbering  Co.  v.  Learned,  36 
Ore.  544,  59  Pac.  454,  78  Am.  St.  Rep.  792; 
Childs  [605]  v.  Wilkinson,  15  Tex.  Civ.  App. 
687,  40  S.  W.  749;  Fair  v.  Citizens*  State 
Bank,  69  Kan.  353,  2  Ann.  Cas.  960,  76  Pac. 
847,  105  Am.  St.  Rep.  168;  Douglass  v. 
Douglaas,  21  Wall.  98,  22  U.  S.  (L.  ed.)  479; 
Pittsburgh  Nat.  Bank  of  Commerce  v.  Hall, 
107  Pa.  St.  583;  34  Cyc.  1551,  1552;  Cobbey, 
Replevin  (2d  ed.)  sec.  1182;  Wells,  Replev- 
in (2d  ed.)  sec.  422;  Shinn,  Replevin,  sec. 
679" — ^which  we  have  examined. 

It  was  then  said  that  the  judgment  of  the 
district  court  would  be  reversed  and  the 
cause  remanded,  unless  the  plaintiff  within 
60  days  from  the  rendition  of  the  order  re- 
mitted from  the  judgment  $404.50  as  of  the 
date  of  the  judgment:  "If  such  remittitur 
is  filed,  the  judgment  of  the  district  court 
for  the  sum  of  $2,121.60,  with  interest  at  7 
per  cent  on  $2,000  from  the  19th  day  of 
July,  1909,  will  be  affirmed,  but  at  the  costs 
of  the  appellee." 

Judge  Sedgwick  dissented  from  the  above 
opinion,  and  he  claimed  in  his  dissent  that 
the  plaintiff  was  not  justified  in  refusing  to 
accept  the  property  when  it  was  returned. 
He  claimed  that  the  petition  and  the  evi- 
dence failed  to  make  a  case  for  the  plain- 
tiff, because  they  did  not  allege  or  prove 
tliat  there  was  any  other  or  different  damage 
than  that  which  the  jury  allowed  in  their 
verdict.  He  stated  that  no  reason  was  given 
for  refusing  a  return  of  the  property:  "The 
evidence  and  the  rulings  of  the  trial  court 
show  plainly  that  the  court  tried  the  case 
upon  the  incorrect  theory  that  this  plaintiff 
would  be  justified  in  refusing  to  receive  a 
return  of  the  property  if  he  could  show  that  • 
the  property  was  not  in  the  same  condi- 
tion when  it  was  returned  as  it  was  when 
it  was  replevied,  without  regard  to  the  fact 
that  he  had  been  allowed  $404.50  because  of 
the  change  in  the  condition  of  the  property." 
Judge  Sedgwick's  contention  was:  "If  the 
property  replevied  is  delivered  to  the  plain- 
tiff and  the  plaintiff  has  damaged  the  prop- 
erty in  any  way  while  so  in  his  possession, 
there  seems  to  be  no  doubt  that  the  defend- 


ant may  upon  the  trial  of  the  replevin  action 
recover  such  damages."  Judge  Sedgwick*B 
view  is  clearly  apparent  [606]  when  he 
says:  "If  he  (plaintiff)  fails  to  return  the 
property  at  once,  and  retains  it,  and  the 
property  is  damaged  in  his  possession  while 
he  retains  it  after  the  judgment  in  replevin, 
a  different  question  is  presented,  which  is 
not  involved  in  this  case."  He  was  then  of 
the  opinion  that  the  judgment  of  the  dis- 
trict court  should  be  reversed.  The  majority 
opinion  affirmed  it. 

The  case  was  heard  on  rehearing  before 
this  court,  and  Judge  Rose  delivered  the 
majority  opinion.  94  Xeb.  194.  It  was  said 
in  the  third  paragraph  of  the  syllabus: 
"Deterioration  in  the  value  of  replevied  prop- 
erty, while  it  is  unlawfully  detained,  does 
not  alone  justify  the  owner  in  refusing  to 
accept  it,  when  returned  in  due  time  pursu- 
ant to  a  judgment  in  replevin,  damages  to 
the  property  after  the  rendition  of  such  a 
judgment  being  recoverable  in  an  action  on 
the  replevin  bond." 

If  I  understand  this  aright,  it  is  con- 
tended that  because  the  property  may  be 
returned  it  must  be  received.  The  condi- 
tion apparently  is  that  in  any  event  the 
property  must  be  received,  and  then  if  it  is 
not  in  the  same  condition  that  it  was  when 
taken  there  must  be  another  law  suit,  and 
this  last  case  must  be  brought  upon  the 
replevin  bond.  In  this  case  the  property  in 
controversy  was  the  threshing  machine  and 
a  traction  engine.  In  the  first  opinion  Judge 
Reese  calls  attention  to  the  damaged  condi- 
tion of  the  machine.  It  will  be  readily  un- 
derstood that  an  old,  worn-out  threshing 
machine  would  be  of  very  little,  if  any, 
value,  and  a  badly  damaged  traction  engine 
would  only  be  junk.  The  contention  appar- 
ently is  that  the  strict  letter  of  the  statiite 
must  be  followed,  and  that,  in  any  event, 
when  the  machine  is  returned,  however 
badly  injured  it  may  be,  the  party  from 
whom  it  was  taken  is  bound  to  accept  it. 
That  does  not  seem  to  me  to  be  good  law  or 
good   business. 

While  the  judgment  of  the  district  court 
was  affirmed  in  the  opinion  delivered  by 
Judge  Reese,  and  it  seems  to  have  been  held 
in  that  case  that  the  damaged  condition 
[607]  of  the  threshing  machine  and  engine 
was  a  good  reason  why  they  should  not  be 
received  when  tendered  by  the  plaintiff  in 
that  case  to  the  defendant  therein,  yet  by  the 
time  the  same  case  was  reached  on  rehear- 
ing it  was  held.  Judge  Rose  delivering  the 
opinion,  that  the  damaged  condition  of  the 
threshing  machine  and  engine  furnished  no 
sort  of  good  reason  for  not  receiving  them, 
and  that  the  defendant  in  that  case  was 
boimd  to  receive  the  same  old  threshing  ma- 
chine and   engine  when   tendered,  no  differ- 
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ence  how  much  they  had  been  injured  since 
they  were  taken  away  from  the  defendant, 
and  regardless  of  the  circumstances  under 
which  they  migJit  have  been  kept  out  of 
sight  of  the  defendant,  and  regardless  of 
the  circumstances  surrounding  the  transac- 
tion and  the  trial,  and  without  reference  to 
the  defendant  knowing  their  condition,  and 
that  the  statute  contemplated  nothing  else 
except  that  the  battered  old  threshing  ma- 
chine, though  only  fit  for  kindling  wood,  and 
the  burned-out  old  engine,  though  only  fit 
for  the  junk  heap  as  old  iron,  must  be  re- 
ceived when  offered  to  the  defendant,  and  at 
any  loss  to  him.  In  other  words,  this  theory 
permits  the  plaintiff  to  take  away  from  the 
defendant  his  property,  to  keep  and  use  it 
up  to  the  end  of  a  long  lawsuit,  and  then, 
when  the  plaintiff  has  lost  the  case,  he  may 
return  the  property  which  he  has  taken  away 
and  injured  and  rendered  worthless,  and  he 
then  is  bound  to  receive  it,  whether  or  no, 
and  is  without  remedy,  except  by  bringing 
another  lawsuit  on  the  replevin  bond,  which 
may  be  attended  by  all  the  uncertainties 
and  loss  of  time  and  money  incident  to  any 
other  lawsuit. 

Section  7833,  Rev.  St.  1913,  refers  to  sec- 
tions 7831  and  7832,  and  says  that  the  judg- 
ment in  replevin  ''shall  be  for  a  return  of 
the  property  or  the  value  thereof  in  case  a 
return  cannot  be  had,  or  the  value  of  the 
possession  of  the  same,  and  for  damages  for 
withholding  said  property  and  costs  of  suit." 
Of  course,  where  the  property  is  very  much 
deteriorated  in  condition,  or  [608]  shrunken 
in  value,  this  section,  if  it  is  to  be  strictly 
construed,  cannot  give  relief.  It  should  be 
considered  in  conjunction  with  the  two  sec- 
tions to  which  it  refers.  In  section  7831  it 
is  provided  that,  if  the  property  has  been 
delivered  to  the  plaintiff  and  judgment  be 
rendered  against  him  on  demurrer,  or  if  he 
otherwise  fail  to  prosecute  his  action,  the 
court  on  the  application  of  the  defendant 
shall  impanel  a  jury  "to  inquire  into  the  right 
of  property  and  right  of  possession  of  the  de- 
fendant to  the  property  taken.  If  the  jury 
shall  be  satisfied  that  said  property  was  the 
property  of  the  defendant  at  the  commence- 
ment of  the  action,  or  if  they  shall  find  that 
the  defendant  was  entitled  to  the  possession 
only  of  the  same  at  such  time,  then,  and  in 
either  case,  they  shall  assess  such  damages 
for  the  defendant  as  are  right  and  proper; 
for  which,  with  costs  of  suit,  the  court  shall 
render    judgment   for    the   defendant." 

Section  7832  provides:  "In  all  cases, 
when  the  property  has  been  delivered  to  the 
plaintiff,  where  the  jury  shall  find  upon  is- 
sue joined  for  the  defendant,  they  shall 
also  find  whether  the  defendant  had  the 
right  of  property  or  the  right  of  possession 
only,  at  the  commencement  of  the  suit;  and 


if  they  find  either  in  his  favor,  they  shall  as- 
sess such  damages  as  they  think  right  and 
proper  for  the  defendant;  for  which,  with 
costs  of  suit,  the  court  shall  render  judg- 
ment for  the  defendant." 

It  will  be  noticed  thai  each  judgment  re- 
ferred to  in  the  sections  quoted  is  a  judg- 
ment in  a  replevin  suit.  Neither  of  these 
sections  seems  to  have  the  replevin  bond  in 
mind;  yet  the  law  provides  for  the  replevin 
bond,  and  these  sections  are  not  complete, 
unless  the  provision  of  the  Code  with  refer- 
ence to  the  replevin  bonds  is  also  to  be  kept 
in  mind.  Section  7827,  relating  to  the  bond, 
provides  that  the  sheriff  or  other  officer 
shall  not  deliver  to  the  plaintiff  the  property 
taken  until  there  has  been  executed  by  one 
or  more  sureties  of  the  plaintiff  [609]  a 
written  undertaking  to  the  defendant  in  at 
least  double  the  value  of  the  property  taken, 
"to  the  effect  that  the  plaintiff  shall  duly 
prosecute  the  action  and  pay  all  costs  and 
damages  which  may  be  awarded  against  bim, 
and  return  the  property  to  the  defendant, 
in  case  judgment  for  a  return  of  such  prop- 
erty is  rendered  against  him."  Neither  of 
the  sections  referred  to  specifically  provides 
what  shall  be  done  in  case  the  property  is  so 
damaged  when  it  is  returned  that  it  is  of 
little  or  no  value.  If  a  strict  interpretation 
of  these  sections  is  to  be  given,  then  the  de- 
fendant, although  entitled  to  the  property, 
is  without  remedy.  In  other  words,  if  these 
sections  quoted  contain  the  sum  of  human 
knowledge  on  the  subject,  the  injured  de- 
fendant is  utterly  without  prospect  of  re- 
lief. This  can  never  have  been  intended,  and 
no  doubt  the  purpose  of  the  section  relat- 
ing to  the  replevin  bond  is  that  damages  may 
be  recovered  against  the  plaintiff  in  a  pro- 
per case  in  which  he  has  injured  the  defend- 
ant. 

In  Eickhoff  v.  Eikenbary,  52  Neb.  332,  72 
N.  W.  308,  it  was  stated  in  paragraph  3  of 
the  syllabus:  "A  plaintiff  in  replevin 
against  whom  judgment  has  been  rendered, 
must,  in  order  to  satisfy  the  judgment  for  a 
return  of  the  property,  return  or  offer  to  re- 
turn the  identical  property  replevied  and  not 
other  property  of  like  kind  and  value."  In 
Reavis  v.  Horner,  11  Neb.  479,  9  N.  W.  643, 
it  was  held  that  a  party  might  return  a 
portion  of  the  property,  where  its  value  l)ad 
been  separately  ascertained,  and  tender  the 
value  of  the  remaining  property.  It  is  said 
in  the  body  of  the  opinion  in  EickhoiT  v. 
Eikenbary,  supra:  "There  can  be  no  doubt 
that  in  order  to  satisfy  a  judgment  for  the 
return  of  property  the  identical  property 
must  be  tendered,  in  suhstantiully  the  con- 
dition t»  which  it  ic-as  received.**  In  that 
case  the  property  in  controversy  was  lumber. 
After  the  property  was  replevied,  the  plain- 
tiff went  on  with  his  business  and  proceeded 
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to  9et  other  lumber.  When  he  got  beaten, 
it  was  decided  that  any  sort  of  lumber  would 
not  do.  [610]  It  must  be  the  same  old 
lumbo*  and  in  Jhe  same  condition  that  it 
was  when  it  was  taken. 

In  Berry  v.  Hoeffner,  56  Me.  170,  it  was 
held,  as  stated  in  the  second  paragraph  of 
the  syllabus:  "If  goods  have  been  damaged 
since  they  were  replevied,  and  while  in  the 
possession  of*  the  plaintiff  in  replevin,  tlieir 
mere  restoration  in  a  damaged  condition 
will  not  be  a  compliance  with  the  bond  which 
requires  them  to  be  restored  in  like  good  or- 
der and  condition  as  when  taken." 

In  Massachusetts,  by  the  statute  of  1789 
(Laws  1789,  ch.  26,  sec.  4),  the  proviso  of 
the  writ  was:  "And  also  to  return  and  re- 
store the  same  goods  and  chattels,  in  like 
;;rx)d  order  and  condition  as  when  taken, 
in  case  sucli  shall  be  the  final  judgment." 
Afterwards  the  statute  was  amended,  and  as 
amended  the  language  was,  "to  return  the 
said  property,  in  case  such  shall  be  the  final 
judgment"  (Rev.  St.  1836,  ch.  113,  sec.  19)  ; 
but  no  mention  was  made  that  the  goods  and 
chattels  were  to  be  restored  in  like  order 
and  condition.  In  Parker  v.  Simonds,  8 
Mete.  (Mass.)  205,  210,  it  was  contended 
that  because  of  his  change  the  plaintiff  in 
replevin  was  not  bound  to  restore  tlie  goods 
replevied  in  the  same  condition  as  when 
taken.    The  court  held  otherwise. 

To  hold  that  in  every  case  the  damages 
found  by  a  jury  embrace  all  damages  which 
defendant  may  be  entitled  to  will  often  re- 
sult in  injustice.  To  illustrate:  Certain 
staple  articles  having  a  well-known  market 
value  are  replevied.  They  pass  from  the 
poKsession  of  the  defendant  to  that  of  the 
plaintiff,  and  while  in  plaintiff's  possession 
are  so  far  removed  from  the  defendant  that 
he  has  no  knowledge  of  their  condition,  pre- 
sumably the  plaintiff  may  be  exercising 
proper  care  to  preserve  them.  Upon  trial 
oi  the  case,  however,  it  is  shown  that  the 
articles  were  the  property  of  tlie  defendant 
and  properly  in  his  possession.  Therefore  a 
verdict  must  be  returned  in  his  favor.  Sup- 
pose [611]  the  market  value  of  tlic  articles 
has  depreciated.  Defendant  knows  this  fact, 
and  offers  proof  of  it  in  evidence.  He  is  en- 
titled to  the  verdict  for  damages,  which  shall 
include  the  depreciated  value.  He  gets  this. 
Plaintiff  then  returns  the  property.  It  had 
a  value  when  taken  from  defendant  of  $10,- 
000,  so  found  by  the  jury.  The  same  articles, 
because  of  the  depreciation  in  the  market 
value,  are,  though  in  good  condition,  worth 
at  the  time  of  the  trial  but  $7,500.  Sup- 
pose ordinary  wear  and  tear  incident  to 
plaintiff's  use  is  $500.  The  jury  makes  the 
loss  ^ood  by  finding  defendant's  damage  to 
be  $3,000.  However,  because  of  plaintiff's 
neglect  or  failure  to  properly  care  for  the 
articles  returned,  they  have  suffered  a  loss 


in  value  and  are  worth  but  $5,000.  De- 
fendant in  the  replevin  suit  must  accept  the 
goods  worth  $5,000.  94  Neb.  194.  He  has 
judgment  for  $3,000  and  the  loss  of  $2,000  in 
place  of  what  the  plaintiff  wrongfully  took 
from  him  worth  $10,000.  If  defendant  must 
suffer  this,  then  here  is  a  wrong  without  a 
remedy.  Defendant  is  depriveil  of  $2,000 
through  a  fiction  that  he  has  recovered  all 
damages  in  the  replevin  suit.  Such  a  theory 
is  a  fiction  in  any  case  where  the  defendant 
has  no  knowledge  that  the  goods  had  been 
injured  by  more  than  the  ordinary  wear  and 
tear.     That  is  this  case. 

In  the  case  of  Washington  Ice  Co.  v. 
Webster,  125  U.  S.  426,  8  S.  Ct.  947,  31  U. 
S  (L.  ed.)  799,  which  was  a  suit  on  a  re- 
plevin bond,  Mr.  Justice  Blatchford  used  this 
language:  "The  principal  argument  on  the 
part  of  the  defendants  in  the  present  suit  is 
that  in  the  statute  of  Maine  (Rev.  St.  1857, 
1871,  ch.  96,  sec.  11),  which  provides  that, 
in  a  replevin  suit,  4f  it  appears  that  the 
defendant  is  entitled  to  a  return  of  the 
goods,  he  shall  have  judgment  and  a  writ 
of  return  accordingly,  with  damages  for  the 
taking  and  costs,*  the  words  'damages  for 
the  taking'  mean  all  damages  resulting  from 
the  taking  and  detention  of  the  goods;  that, 
if  the  defendant  in  replevin  recovers  judg- 
ment for  a  return  of  the  goods  replevied,  he 
may,  at  his  election,  [612]  have  the  damages 
which  he  has  sustained  by  reason  of  the  tak- 
ing and  detention  of  them,  to  the  time  of 
such  judgment,  assessed  in  the  replevin  suit, 
or  he  may  recover  those  damages  in  a  suit 
on  the  bond,  but  cannot  have  both."  Judge 
Blatchford  then  said  that  the  contention  was 
"that,  as  the  plaintiff  in  this  suit  failed  to 
have  such  damages  assessed  in  the  replevin 
suit,  he  cannot  recover  them  in  the  present 
suit.  This  point  seems  to  us,  at  best,  to  be 
altogether  technical,  and  not  to  be  founded 
on  any  sound  principle."  If  1  understand 
this.  Justice  Blatchford  condemned  the  prin- 
ciple for  which  the  majority  opinion  con- 
tends. I  think  the  law  is,  and  ought  to  be, 
that,  if  the  facts  are  known  to  the  plaintiff 
which  relate  to  the  alleged  damages,  the  ex- 
traordinary damages  must  be  considered  at 
the  time  of  the  trial  of  the  replevin  case, 
and,  if  such  damages  are  allowed,  they  should 
be  put  into  the  verdict;  but,  if  there  are 
damages  to  the  property  in  controversy  which 
occur  after  the  trial,  then  such  damages  form 
a  suflicient  ba.sis  for  an  action  on  tlie  replevin 
bond.  The  damages  awarded  in  the  replevin 
action  should  be  conclusive  of  all  damages 
sustained  prior  to  the  trial  of  the  replevin 
suit,  unless  there  has  been  some  sort  of  con- 
cealment or  other  sufficient  cause  that  has 
prevented  their  discovery  by  the  plaintiff. 
The  principle  of  allowing  litigants  to  get 
done  at  some  time  is  recognized  in  Reams  v. 
Sinclair,  97  Neb.  542,  150  N,  W.  826,  wherein. 
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notwithstanding  the  prior  judgment  in  the 
ejectment  case  by  reason  of  plaintiff's  fail- 
ure to  show  a  legal  title,  he  was  permitted 
in  the  second  suit  to  establish  and  quiet  his 
title  based  upon  the  same  defective  instru- 
ment which  had  resulted  in  his  defeat  in  the 
former  action. 

In  Ewald  v.  Boyd,  24  S.  D.  16,  123  N.  W. 
66,  24  L.R.A.(N.S.)  739,  the  horse  in  con- 
troverdy  died.  The  judgment  was  rendered 
July  10,  1907.  On  July  13,  1907,  the  defend- 
ant wrote  to  the  plaintiffs,  requesting  them 
to  come  and  get  the  horse.  This  request 
reached  the  plaintiffs  on  July  29,  1907.  [613] 
One  of  the  plaintiffs  went  to  the  defendant's 
premises,  and  was  told  that  the  horse  died 
about  a  week  before  out  in  the  slough  in  the 
pasture.  The  plaintiff  was  not  shown  the 
body  of  the  horse,  but  he  was  shown  a 
mound  where  it  was  claimed  the  horse  was 
buried.  It  was  the  contention  of  the  defend- 
ant that,  inasmuch  as  he  had  offered  to  de- 
liver the  horse  after  judgment  and  before 
plaintiffs  came  after  it,  and  the  horse  had 
died  through  no  fault  of  his,  it  worked  a 
satisfaction  of  that  part  of  the  judgment 
awarding  the  plaintiff  possession  of  the  horse 
or  its  value  The  court  said:  "After  the 
judgment  was  entered,  the  defendant  retained 
possession  of  this  horse  at  his  own  peril.  If 
he  desired  to  protect  himself  against  the  al- 
ternative judgment  for  value  of  the  horse,  he 
was  bound  to  return  the  horse  to  plaintiffs. 
Plaintiffs,  if  they  saw  fit,  could  allow  their 
judgment  to  stand  without  issue  of  execu- 
tion, desiring  that  a  time  would  come  when 
defendant  would  be  unable  to  turn  over  the 
horse,  and  they  then  be  able  to  collect  the 
alternative  judgment  which  might  be  more 
than  the  horse  was  worth." 

In  Hinkson  v.  Morrison,  47  la.  167,  there 
was  an  action  brought  on  defendant's  rede- 
livery bond,  and  defendant  attempted  to 
plead  as  a  partial  defense  the  death  of  one 
horse.  The  court  said:  "We  think  the  de- 
fendant's bond  cannot  be  discharged  pro  ianto 
by  showing  the  mere  fact  that  one  of  the 
horses  died.  By  the  verdict  his  detention  of 
the  horse  was  found  to  be  wrongful.  His 
undertaking  is  absolute  to  return  the  prop- 
erty in  as  good  condition  as  it  was  w*hen 
the  action  was  commenced.  His  obligation  is 
entirely  different  from  that  of  a  bailee  right- 
fully in  possession." 

ik  Lillin  v.  McMillan,  52  la.  463,  3  N.  W. 
GOl,  the  plaintiff  took  possession  of  property 
pending  the  suit.  The  jury  found  for  the 
defendant.  One  horse  and  one  cow  had  died. 
The  defendant  elected  to  take  the  money 
judpfmont,  and  the  court  held  that  this  was 
his  rlj^iit,  not  merely  for  the  property  thai 
had  died,  but  for  all  of  it. 

[614]  In  Capital  Lumbering  Co.  v.  Learned, 
36  Ore.  544,  59  Pac.  454,  78  Am.  St.  Rep. 
792,   it  was  held,   as   stated  in  the  second 


paragraph  of  the  syllabus:  "Where,  in  re- 
plevin, plaintiff  takes  possession  of  the  prop- 
erty, and  judgment  is  rendered  for  its  return, 
and  it  is  of  such  a  character  that  it  can  be 
moved,  plaintiff  must  seek  defendant  aad 
there  tender  it  to  him  in  the  same  condition 
as  when  received,  to  avoid  liability  on  hia 
bond." 

In  Valiancy  v.  Hunt,  26  N.  D.  611,  146 
K.  W.  132,  it  was  held,  as  stated  in  the  syl- 
labus: "A  party  who  desires  to  avoid  the 
penalties  of  a  redelivery  bond  in  re|^evin 
must  show  a  delivery  or  offer  of  delivery  of 
the  property  within  a  reasonable  time,  in 
substantially  as  good  condition  as  when 
taken,  and  without  material  depreciation  in 
value." 

In  Moran  v.  Plankinton,  64  Mo.  337,  it  was 
held  that  the  judgment  in  the  first  action  is 
only  a  bar  to  the  second  action  as  far  as  the 
plaintiff  knew,  or  ought  to  have  known,  of 
the  facts  in  time  to  have  included  the  omit- 
ted articles  in  such  first  action. 

In  Schrandt  v.  Young,  62  Neb.  264,  86  N. 
W.  1085,  it  is  said  in  the  syUabua:  "The  rule 
announced  in  Romberg  v.  Hughes,  18  Neb. 
579,  26  N.  W.  351,  that  damages  for  deten- 
tion may  only  be  had  where  there  is  a  return 
of  the  property,  should  be  restricted  to  dam- 
ages for  deterioration  or  depreciation  after 
the  taking."  In  the  body  of  the  opinion  it 
was  said:  "If  the  property  is  injured  or 
deteriorates  in  value  after  it  is  tak^i,  a  re- 
turn does  not  make  the  defendant  whole,  be- 
cause he  does  not  get  it  in  the  condition  in 
which  it  was,  and,  in  order  to  be  fully  re- 
stored to  his  former  position  he  ought  to 
have  the  difference  in  value  as  damages. 
This  is  imiversally  recognized,  and  such  de- 
terioration is  considered  a  proper  element  of 
damage."  Commissioner  Pound,  who  pre 
pared  this  opinion,  cited  Hooker  v.  Hammill, 
7  Neb.  231;  Shinn,  Replevin,  sec.  648. 

It  would  seem  that  the  damages  in  a  re 
plevin  suit  should  be  compensation  for  the 
interruption  of  the  defendant's  possession, 
the  loss  of  the  use  of  the  goods  [615]  from 
the  time  of  the  taking  under  the  writ  of 
replevin  until  they  are  restored,  and  their 
deterioration  in  value  within  the  interveninj; 
time.  I  think  that  the  judgment  of  the  dis- 
trict court  is  not  sustained  by  the  evidence, 
and  that  Teel  v.  Miles,  51  Neb.  641,  71  K.  W. 
296,  should  be  overruled  or  modified.  I  think 
that  the  majority  opinion  is  against  a  liberal 
interpretation  of  the  statute,  that  it  is 
against  public  policy,  axkd  that  it  is  to* 
technical. 


HOTE. 

The  reported  case  is  a  second  appeal  of 
the  case  reported  in  Ann.  Gas.  1913E  V^^ 
with  a  note  on  the  right  of  a  successful  de- 


JUST  V.  LIXTLEFIELD. 

87  Wash.  299. 

fendant  in  replevin  to  refuse  to  receive  back  Same. 
the  replevied  property  and  sue  on  the  replevin 
bond.  On  a  rehearing,  reported  in  Ann.  Cas. 
1914D  109,  the  original  decision  was  reversed 
on  the  question  of  fact  whether  the  property 
was  tendered  back  within  a  reasonable  time 
after  the  judgment  for  its  return.  In  the 
reported  ease,  an  appeal  from  the  judgment 
rendered  on  the  retrial  ordered  by  the  deci- 
sion last  referred  to,  the  right  to  refuse  to 
accept  the  return  of  the  property  in  case  it 
is  so  far  damaged  as  to  be  without  substan- 
tial value  is  apparently  taken  as  established 
by  the  prior  decisions.  It  is  however  held 
that  the  damage  occurring  prior  to  the  trial 
of  the  replevin  suit  must  be  recovered  tlierein, 
and  that  in  an  action  on  the  bond  onlv  dam- 
age  subsequent  to  the  judgment  in  the  re* 
plevin  suit  may  be  recovered. 
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S7  WaMh,  209;  151  Pac,  780. 


Physicians  and  Snrgeons  -*  Action  for 
Malpractice  —  Pleading  —  Certain^ 

ty. 

A  complaint  in  an  action  against  a  physi- 
cian for  malpractice,  which  merely  averred 
that  he  did  not  use  the  usual  test  to  ascer- 
tain plaintiff's  pregnancy,  is  subject  to  mo- 
tion to  make  more  definite  and  certain,  as 
medical  men  might  differ  on  what  was  the 
usual  test. 

Harmless    Error   —  Refusal    to    Make 
Pleading  More  Certain. 

Under  Kern.  &  Bal.  Code,  §§  307,  1572,  re- 
quiring the  disregarding  of  immaterial  errors 
and  the  consideration  of  the  case  on  the  mer- 
its, the  erroneous  denial  of  a  motion  to  make 
a  complaint  in  a  malpractice  suit  more  defi- 
nite and  certain  as  to  the  usual  test  for 
discovering  pregnancy,  which  it  was  alleged 
defendant  did  not  use,  is  harmless,  where  de- 
fendant was  not  surprised,  or  precluded  from 
introducing  any  appropriate  testimony. 

Physicians   and   Snrgeons   —  Malprac- 
tice —  Erroneous  Dlasnosis. 

While  a  physician  is  liable  for  the  results 
of  improper  treatment  administered  through 
negligence,  he  is  not  ordinarily  liable  for 
damages  consequent  upon  an  honest  mistake 
or  error  of  judgment  m  making  a  diagnosis, 
where  there  is  reasonable  doubt. 

[See  note  at  end  of  this  case.] 
Add.  Cas.  1917D — 15. 


In  an  action  for  malpractice,  the  question 
whether  defendant  physician  is  negligent  in 
making  an  incorrect  diagnosis  of  plaintiff's 
condition  and  in  operating  is  held  to  be  for 
the  jury. 

[See  note  at  end  of  this  case.] 

Damages  —  Ezcessiveness  of  Verdict 
for  Malpractice. 

Where  a  physician  wrongfully  diagnosed 
plaintiff's  trouble  as  cystic  tumors,  instead 
of  pregnancy,  and  when  she  was  operated 
upon  none  were  found,  and  she  suffered  much 
shock  and  underwent  pain  during  her  con- 
finement, an  award  of  $500  is  not  excessive. 

[See  Ann.  Cas.  1916C  1078.] 

Discovery  —  Physical  Examination  of 
Party  •»  Impartial  Physicians. 

In  an  action  for  malpractice,  while  the 
court  may  require  plaintiff  to  submit  to  the 
examination  by  impartial  physicians,  she  can- 
not be  required  to  submit  to  examination  by 
physicians  selected  by  defendant. 

[See  1  Ann.  Cas.  266;  11  Ann.  Cas.  844; 
Ann.  Cas.  1917D  351;  3  Am.  St.  Rep.  554;  68 
Am.  St.  Rep.  242.] 

Witnesses  •»  Examination  on  Hypo- 
thetical Qnestions  •»  Experts  Ap- 
pointed by   Conrt. 

In  an  action  for  malpractice,  where  the 
court  required  plaintiff  to  submit  to  an  ex- 
amination by  impartial  physicians,  eitlier 
party  may  examine  such  witnesses  hypo- 
thetically  as  to  matters  within  the  issues: 
the  witness  not  belonging  to  one  party  more 
than  another. 

Appeal  and  Error  —  Necessity  of  Ob- 
jection and  Exception  •»  Inatmc- 
tions. 

Objections  to  instructions  cannot  be 
raised  on  appeal,  where  they  were  not  except- 
ed to,  and  were  not  questioned,  either  in  the 
motion  for  new  trial  or  for  judgment  non 
obstante  veredicto. 

Appeal  from  Superior  Court,  King  county: 
Albebtson,  Judge. 

Action  by  Mamie  Just  et  al.,  plaintiffs, 
apainst  Charles  W.  Littlefield,  defendant. 
Judgment  for  plaintiffs.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Robert  A.  Devem  for  appellant. 
Jackson   ^ilbavgh  for  respondenta. 

[300]  HoLCOMB,  J. — During  the  latter  part 
of  lii]2.  respondent,  Mrs.  Just,  was  suffering 
some  plivHiral  ailment,  and  for  a  time  was 
treated  by  a  Dr.  Dawson.  She  did  not  im- 
prove as  she  desired,  and  a  lady  osteopathlst, 
rooming  at  the  apartment  house  of  which 
respondent  had  charge,  recommended  the  ap- 
pellant as  a  physician,  and  took  Mrs.  Just  to 
consult  him  on  about  January  25  or  2(), 
1013.  Appellant  examined  her  and  diagnosed 
her  ailment  as  cystic  tumors.  Mrs.  Jn^^t 
[301]   testified  that  she  informed  appellant 
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that  Dr.  Dawson  had  diagnosed  her  case  as 
pregnancy.  Appellant  was  poHitive,  she  says, 
that  the  trouble  was  cystic  tumors,  and  ad- 
vised her  that  an  immediate  operation  was 
necessary.  Before  deciding  to  accept  and 
act  upon  appellant's  advice,  Mrs.  Just  con- 
sulted with  her  husband  and  again  consulted 
with  Dr.  Dawson,  informing  him  of  appel- 
lant's diagnosis  and  advice.  Dr.  Dawson 
then,  to  confirm  his  diagnosis,  called  in 
another  physician,  a  Dr.  Bourns,  who  had 
previously  treated  Mrs.  Just,  who,  in  com- 
pany with  Dr.  Dawson,  made  an  exami- 
nation of  her  and  determined  that  her 
condition  was  that  of  pregnancy  of  the 
stage  of  three  or  four  months.  Dr.  Dawson 
then  took  her  to  a  hospital  for  treatment  for 
membranous  colitus.  She  did  not  seem  to 
improve,  and.  after  talking  the  matter  over 
with  her  husband,  they  concluded  that  per- 
haps Dr.  Littlefield  was  right  and  they 
again  called  him  in  and  discharged  Dr.  Daw- 
son. Appellant  again  assured  her  that  his 
diagnosis  was  right,  but  that  to  make  sure, 
he  would  call  in  another  doctor  for  consulta- 
tion, and  called  in  a  Dr.  Palmer,  who  also 
made  an  examination  and  declared  that  the 
ailment  was  cystic  tumors  and  not  pregnancy. 
Dr.  Palmer  had  also  been  informed  that  both 
Dr.  Dawson  and  Dr.  Bourns  had  declared  the 
case  one  of  pregnancy. 

This  examination  was  made  on  January  31, 
and  on  the  next  morning,  February  1,  1913, 
appellant  procured  Dr.  Palmer  to  perform 
an  operation.  The  surgeon  merely  made  an 
incision  about  four  inches  long  into  the  ab- 
domen of  Mrs.  Just,  examined  the  interior 
of  the  abdomen,  found  what  appeared,  and 
tben  closed  the  incision,  sewed  it  up,  and 
left  her  in  the  hospital  for  care.  They 
did  not  find  any  cystic  tumors.  She  re- 
mained in  the  hospital  five  days  and  was 
then  removed  to  her  home.  On  the  13th 
day  after  the  operation,  appellant  came 
to  her  house  and  removed  the  stitches.  Five 
weeks  afterwards  he  came  to  her  home, 
accompanied  by  both  the  Dr.  Palmer  who 
performed  the  operation  and  another  Dr.  Pal- 
mer, and  made  further  examination  to  ascer- 
tain [302]  whether  or  not  she  was  actually- 
pregnant,  and  the  doctors  all  then  heard,  by 
means  of  the  stethoscope,  the  fetal  heart 
beats  and  were  convinced  that  she  was  preg- 
nant. Mrs.  Just  claimed  that  she  suffered 
the  pains  of  childbirth  from  the  time  of  the 
operation  until  the  birth  of  the  child,  on  July 
2,  1013,  five  months  later,  and  that  the  birth 
of  the  child  was  delayed  one  month  by  rea- 
son of  the  operation,  and  that,  by  reason  of 
that  delay  and  her  weakness  and  illness,  the 
child  was  necessarily  removed  with  forceps 
and  later  died.  She  contends  that  her  health 
has  been  permanently  injured  by  reason  of 
the  operation  and  that  she  is  no  longer  able 
to  perform  her  duties. 


Respondents  brought  this  action  for  dam- 
ages in  the  sum  of  $6,200.  The  negligence  al- 
lied in  their  complaint  is  as  follows: 

"That  the  defendant  unskillful ly  and  neg- 
ligently failed  to  apply  the  usual  test,  which, 
if  so  applied  would  have  disclosed  the  condi- 
tion as  that  of  pregnancy,  and  failed  and 
neglected  to  use  proper  care  and  skill,  not 
only  in  the  diagnosis  of  the  case  but  failed 
and  neglected  to  give  the  plaintiff,  Mamie 
Just,  proper  care  after  the  operation,  in  that 
he  failed  to  visit  and  treat  her  but  one  time, 
and  then  only  for  the  purpose  of  removing 
the  stitches  from  the  wound." 

The  jury  rendered  a  verdict  for  respond- 
ents for  $500. 

Before  issues  were  joined  upon  the  fact«, 
appellant  moved  to  strike  certain  paragraphs 
and  portions  of  paragraphs  from  the  com- 
plaint, and  to  make  the  fifth  paragraph  more 
definite  and  certain  by  alleging  specifically 
what  test  is  referred  to  as  "the  usual  test." 
There  was  no  prejudice  to  appellant  in  the 
denial  of  all  the  motions  to  strike.  The 
motion  to  make  more  definite  and  certain 
the  allegation  that  appellant  failed  and  neg- 
lected to  apply  "the  usual  test,"  should  have 
been  granted.  What  the  pleader  meant  by 
"the  usual  test"  might  have  been  entirely 
different  from  what  appellant  or  any  reputa- 
ble physician  or  obstetrician  would  mean  by 
"the  usual  test,"  and,  at  most,  pleaded  noth- 
ing but  a  conclusion,  [303]  which  upon  mo- 
tion directed  to  that  purpose,  the  pleader 
should  have  been  required  to  make  definite 
and  certain  by  stating  the  character  of  the 
"usual  test"  which  respondents  meant  in 
charging  appellant  with  negligent  failure  to 
use  it.  But  on  the  trial,  as  the  case  devel- 
oped, it  did  not  appear  that  the  appellant 
was  in  any  way  surprised  or  prejudiced,  or 
prevented  from  procuring  and  introducing 
testimony  upon  the  nature  and  informative 
value  of  "the  usual  test"  in  the  early  stages 
of  pregnancy,  which  is  simply  the  "bimanual 
test,"  or  examination  or  palpation  with  the 
hands. 

Our  statute,  Rem.  &  Bal.  Code,  §  1752 
(P.  C.  81  §  1255),  requires  this  court  'to 
hear  and  determine  all  causes  .  .  .  upon 
the  merits  thereof,  disregarding  all  techni- 
calities, etc."  It  not  being  made  to  appear 
that  appellant  was  misled  or  surprised  in  any 
way  to  his  disadvantage  in  the  trial  of  the 
cause,  this  technical  error  of  the  court  is 
now  unavailing  to  him.  Rem.  &  Bal.  Code, 
§g  307,  1752  (P.  C.  81  §§  303,  1255;  Rattel- 
miller  v.  Stone,  28  Wash.  104,  68  Pac.  168; 
Peterson  v.  Barry,  50  Wash.  361,  97  Pac. 
239. 

The  principal  question  here  is,  whether  a 
physician  is,  as  a  matter  of  law,  liable  for 
a  wrong  diagnosis  and  ensuing  treatment 
based  thereon,  even  where  there  mav  be  an 
honest  difference  of  opinion  among  members 
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of  the  medical  profesBion  as  to  the  diagnosis 
if  the  diagnostician  proceeded  with  due  care, 
skill  and  diligence  in  treating  the  patient. 
The  law  is,  of  course,  well  settled  that  a 
physician  is  liable  for  a  wrong  diagnosis  of 
a  case,  resulting  from  a  want  of  skill  or 
care  on  the  part  of  the  physician,  and  fol- 
lowed by  improper  treatment,  to  the  injury 
of  the  patient.  But  unless  improper  treat- 
ment follows,  a  wrong  diagnosis  gives  no 
right  of  action.  30  Cyc.  1675;  22  Am.  & 
Eng.  Enc.  of  Law  (2d  ed.)  802;  6  Thomp- 
son, Negligence,  §  6717;  Richardson  v.  Car- 
bon Hill  Coal  Co.  10  Wash.  648,  39  Pac.  95. 

It  is  now  well  settled  that  a  physician  is 
entitled  to  practice  his  profession,  possessing 
the  requisite  qualifications,  and  applying  his 
skill  and  judgment  with  due  care,  [304] 
and  is  not  ordinarily  liable  for  damages  con- 
sequent upon  an  honest  mistake  or  an  error 
of  judgment  in  making  a  diagnosis,  in  pre- 
scribing treatment,  or  in  determining  upon  an 
operation,  where  there  is  reasonable  doubt 
as  to  the  nature  of  the  physical  conditions  in- 
volved, or  as  to  what  should  have  been  done 
in  accordance  with  recognized  authority  and 
good  current  practice.  30  Cyc.  1578;  Mer- 
riam  v.  Hamilton,  64  Ore.  476,  130  Pac.  406; 
Wells  V.  Ferry-Baker  Lumber  Co.  57  Wash. 
G58,  107  Pac.  869,  29  L.R.A.(N.S.)  426; 
(^oombd  V.  James,  82  Wash.  403,  144  Pac. 
536 ;  Lorenz  ▼.  Booth,  84  Wash.  550,  147  Pac. 
31. 

Whether  errors  of  judgment  will  or  will 
not  make  a  physician  liable  in  a  given  case 
depends  not  merely  upon  the  fact  that  he 
may  be  ordinarily  skillful  as  such,  but  wheth- 
er he  has  treated  the  case  skillfully  or  has 
exercised  in  its  treatment  such  reasonable 
skill  and  diligence  as  is  ordinarily  exercised 
in  his  profession.  There  is  a  fundamental 
difference  in  malpractice  cases  between  mere 
errors  of  judgment  and  nogligcnce  in  previ- 
ously collecting  data  essential  to  a  proper 
conclusion.  If  he  omits  to  inform  himself 
as  to  the  facts  and  circumstances  and  injury 
results  therefrom,  then  he  is  liable.  30  Cyc. 
1579;  Staloch  v.  Holm,  100  Minn.  276,  111 
X.  W.  264,  9  L.R,A.(N.S.)  712;  Johnson  v. 
Winston,  68  Neb.  425,   94  N.   W.   607. 

In  the  present  case,  appellant  and  another 
physician  positively  determined  that  the  pa- 
tient was  afflicted  with  tumors.  Another 
physician  had  previously  positively  deter- 
mined that  she  was  pregnant,  of  which  diag- 
nosis appellant  was  informed,  according  to 
respondent's  case.  After  appellant's  diagno- 
sis, the  first  physician,  and  another  physi- 
cian consulting  with  him,  again  examined  the 
patient  and  determined  that  she  was  preg- 
nant and  that  she  had  no  tumors,  of  which 
diagnosis,  according  to  respondents'  case,  ap- 
pellant was  also  informed.  His  response  to 
this  was  that  "the  other  doctors  were  crazv." 


It  may  well  be  conceded  that  the  statements 
made  by  the  patient  to  appellant  were  de- 
ceptive and  calculated  to  deceive.  [305] 
She  did  not  believe,  at  the  time  of  her  ex- 
aminations by  any  of  the  doctors,  that  she 
was  pregnant.  Her  first  "suspicion,"  ac- 
cording to  her  own  statement,  that  she  was 
pregnant  occurred  three  weeks  after  the 
operation,  when  she  first  felt  motion  of  a 
quick  fetus.  Prior  to  the  operation  she  had 
menstruation,  of  which  she  no  doubt  informed 
the  doctors  who  examined  her.  The  expert 
testimony  of  both  parties  at  the  trial  showed 
that  the  bimanual  test  may  give  indicative 
results  during  the  fourth,  fifth  and  sixth 
months;  it  is  more  uncertain  in  the  earlier 
months;  the  same  sensation  may  possibly 
result  to  the  palpation  of  the  physician's 
hands  from  tumors;  the  same  symmetrical 
development  of  the  uterus  may  appear  from 
the  existence  of  a  tumor;  the  mother  feels 
quickening  before  an  examiner  can  feel  bi- 
lottement  or  rebound;  there  is  often  hilotte' 
ment  upon  one  examination  during  the  fourth 
fifth  or  sixth  month,  and  none  at  other  ex- 
aminations about  the  same  time.  So  that  it 
is  manifest  that  there  might  be  utterly  dif- 
ferent, though  thoroughly  honest,  opinions 
reached  by  physicians  as  to  the  patient's 
condition  at  or  about  the  time  of  the  exami- 
nations by  these  various  doctors.  Appel- 
lant's diagnosis  proved  to  be  wrong,  and 
those   of   other   physicians   correct. 

But  did  appellant  exercise  the  proper  care 
and  diligence  in  advising,  immediately  upon 
his  diagnosis,  an  operation  for  tumors? 
There  is  no  complaint  made  of  the  operation 
itself  as  to  the  manner  of  its  being  performed. 
The  matter  of  the  ethics  and  propriety  of  ap- 
pellant's conduct  in  proceeding  with  the 
operation  without  notifying  the  patient's 
former  attending  physician  is  immaterial. 
But  the  matter  of  appellant's  notice  that 
other  competent  and  reputable  physicians 
had  positively  declared  that  the  woman  was 
pregnant,  is  serious.  Surely  it  put  upon  ap- 
pellant a  greater  degree  of  diligence  and  care 
to  be  as  certain  as  circumstances  and  con- 
ditions surrounding  the  case  would  admit 
of.  Notwithstanding  what  she  may  have 
stated  to  the  examining  physicians,  preg- 
nancy is  not  an  impos^^ible  or  improbable 
condition  to  [306]  the  ordinary  married 
woman  of  the  age  of  thirty-seven  years.  Ap- 
pellant urges,  however,  that  the  incision 
made  was  in  the  nature  of  an  exploratory 
operation  to  determine  the  true  condition  of 
his  patient.  As  to  this,  though  no  point 
was  made  of  it,  he  had  not  the  consent  of 
the  patient  and  her  husband  to  make  an  ex- 
ploratory operation.  Their  consent  to  oper- 
ate was  upon  a  positive  assurance  that  tum- 
ors existed,  and  that  an  immediate  opera- 
tion  was  necessarv  to  remove  tumors      The 
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appellant,  having  notice  of  a  directly  dif- 
ferent diagnosis  from  his,  the  patient  being 
a  married  woman  of  thirtv-sevon  years  liv- 
ing  with  her  husband,  not  being  past  her 
climacteric  period,  it  would  seem  he  should 
not  have  hastily  flouted  the  opinion  of  other 
reputable  physicians  that  she  was  pregnant, 
but  might  have  waited  for  a  time,  watching 
developments,  making  other  examinations, 
and  proceeding  with  considerable  delibera- 
tion, unless  the  presence  of  tumors  becoming 
more  symptomatic,  or  injurious,  rendered 
the  operation  therefor  more  imperative.  At 
all  events,  it  would  seem  that,  whether  ap- 
pellant did;  under  the  circumstances  and 
conditions  shown  to  exist,  proceed  with  due 
and  ordinary  care  in  treating  the  patient, 
was  a  question  of  fact  for  the  jury.  The 
further  questions  of  the  damages  for  any 
unnecessary  pain  and  suffering  produced,  as 
well  as  financial  loss  to  both  respondents, 
were  also  questions  for  the  jury.  We  cannot 
say  that  the  award  of  $500  was  excessive. 

Appellant  urges  that  the  court  erred  in 
not  granting  his  request  to  require  an  exami- 
nation of  respondent  Mrs.  Just  by  physi- 
cians selected  by  appellant.  That  would  have 
been  gross  error.  It  was,  after  some  liesita- 
tion  in  this  state,  adopted  by  the  courts  as 
a  rule  that,  in  personal  injury  cases,  when 
it  was  alleged  that  the  injury  was  continu- 
ing or  permanent,  an  examination  of  the 
injured  person  by  a  disinterested  expert  so- 
licited by  the  court  could  be  required  in  the 
interest  of  exact  justice*  Lane  v.  Spokane 
Falls,  etc.  R.  Co.  21  Wash.  119,  57  Pac.  367, 
76  Am.  St.  Rep.  821,  46  L.R.A.  153.  That 
was  done  in  the  case  at  bar.  A  disinterested 
[307]  physician  waa  selected  by  the  court,  and 
plaintiff  ordered  to  submit  to  examination  by 
him,  which  she  did.  The  evidence  the  expert 
selected  by  the  court  obtained  from  smch  ex- 
amination was  for  either  or  both  the  parties, 
at  their  option.  Both  chose  to  avail  them- 
selves of  his  testimony  by  examining  him  up- 
on subjects  within  the  issues.  This  was  with- 
in the  respective  rights  of  the  parties,  and 
there  was  no  error,  therefore,  in  the  permis- 
sion accorded  by  the  court  to  respondents 
to  fully  question  this  physician  upon  hypo- 
thetical questions  as  to  matters  within  the 
issues.  He  was  no  more  appellant's  witness 
than  he  was  respondents*  witness. 

Appellant  complains  in  his  brief  of  the  re- 
fusal of  the  court  to  give  a  certain  instruc- 
tion, and  the  giving  of  certain  instructions 
by  the  court.  The  record  do<»s  not  show  any 
exceptions  taken  by  appellant  at  or  before 
the  time  the  motions  for  new  trial  were  sub- 
mitted to  the  court.  Nor  does  the  record 
show  that  appellant,  on  the  last  day  to  which 
the  hearing  of  the  motions  for  judgment  non 
obstante  veredicto  or  for  new  trial  were  ad- 
journed, made  a  request  for  an  extension  of 


time  to  file  exceptions,  as  stated  in  appellant's 
brief.  The  practice  regarding  the  question  is 
so  well  settled  as  to  hardly  require  mention 
in  this  connection.  We  cannot  consider  errors 
baaed  upon  the  giving  or  refusing  to  give  in- 
structions which  were  not  excepted  to  within 
the  time  required  by  statute.  Rem.  &^  Bal. 
Code,  §  339  ( P.  C.  81  §  687 )  ;  State  v.  Peeples, 
71  Wash.  451,  129  Pac.  108;  State  v.  Neia, 
74  Wash.  280,   133  Pac.  444. 

Judgment  affirmed. 

Morris,  C.  J.  Main,  and  EUiSi  JJ.  concur 


NOTE. 

Liability  of  Physiolan  for  Malpraotioe 
in  Makins  Wrong  Diagnosis. 

OenerdUy. 

A  physician  is  not  held  to  a  higher  degree 
of  responsibility  in  making  a  diagnosis 
than  in  prescribing  treatment,  and  is  not 
liable  in  damages  for  an  error  of  judgment 
in  making  a  wrong  diagnosis  of  a  disease  in 
the  absence  of  a  failure  to  exercise  reasc«- 
able  care  and  proper  professional  skill. 

Alabama. — Hamrick  v.  Shipp,  169  Ala.  171, 
62  So.  932;  Barfield  v.  South  Higlands  In- 
firmary, 191  Ala.  663,  Ann.  Cas.  1916C  1097, 
68  So.  30. 

Colorado. — McGaw  v.  Kerr,  23  Colo.  App. 

163,  128  Pac.  870. 

Connecticut. — Compare  Stanford  v.  Hyde, 
87  Conn.  707,  87  Atl.  738. 

Idaho. — Osborn  v.  Carey,  24  Idaho  168, 
132  Pac.  967;  Osbom  v.  Cary,  28  Idaho  89, 
152  Pac.  473. 

Kentucky. — Bolar  v.  Browning,  168  Ky. 
273,  181  S.  W.  1109. 

Maine. — Nickerson  v.  Gerrish,  114  Me.  364, 
96  Atl.  235.  See  also  Coombs  v.  King,  107 
Me.  376,  Ann.  Cas.  1912C  1121,  78  Atl.  468. 

Massachusetts. — Compare  Harriott  v. 
Plimpton,  166  Mass.  686,  44  N.  E.  992. 

Michigan. — See  Luka  v.  Lowrie,  171  Mich. 
122,   136  N.  W.  1106,  41  L.R.A.(N.S.)   290. 

Minnesota. — See  also  Martin  v.  Courtney, 
76  Minn.  256,  77  N.  W.  813.  See  also  Staloch 
V.  Holm,  100  Minn.  276,  111  N.  W.  264,  9 
L.R.A.(N.S.)    712. 

Missouri. — See  Logan  v.  Field,  76  Mo.  App. 
694. 

Nebraska.— VsLTi  Boskirk  v.  Pinto,  99  Neb. 

164,  155  N.  W.  889. 

New  York.— BrovfTi  v.  Purdy,  54  Super. 
Ct.  109,  S  N.  Y.  St.  Rep.  143;  Warner  v. 
Packer,  139  App.  Div.  207,  123  N.  Y.  S. 
725.  See  also  Rosenthal  v.  Hasbrouck,  161 
N.  Y.  S.  354. 

Oregon. — Langford  v.  Jones,  18  Ore.  307, 
22  Pac.  1064;  Merriam  v.  Hamilton,  64  Ore. 
476,  130  Pac.  406 
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Pennaylvania. — Wolilert  v.  Seibert,  23  Pa. 
Super.  Ct.  213;  English  v.  Free,  205  Pa.  St. 
624,  55  Atl.  777. 

Vermont. — Willard  v.  Norcross,  86  Vt. 
426,  85  Atl.  904. 

Washington. — Wells  v.  Ferry-Baker  Lum- 
ber Co.  57  Waeh.  658,  107  Pac.  869,  29  L.R.A. 
(X.S.)  426;  Brydges  v.  Cunningham,  69 
Wash.  8,  124  Pac.  131;  Dishman  v.  Northern 
Pac.  Beneficial  Assoc-  (Wash.)  104  Pac.  943. 
And  see  the  reported  case. 

Canada. — James  v.  Crockett,  34  N.  Bruna 
540. 

In  McGraw  y.  Kerr,  23  Colo.  App.  163, 
128  Pac.  870,  it  appeared  that  the  plaintiff, 
a  child  live  years  of  ago,  fractured  his  right 
arm.  A  physician  examined  him  within  an 
hour  of  the  accident  and  asserted  that  the 
boy's  arm  was  dislocated.  The  defendant, 
another  physician  was  called  the  next  day. 
He  was  told  the  history  of  the  case  and  that 
the  previous  doctor  had  pronounced  the  in- 
jury to  be  a  dislocation  of  the  shoulder. 
The  defendant  advised  rest  for  the  boy,  say- 
ing that  he  would  make  an  examination  at 
the  proper  time,  and  if  necessary  would  have 
an  X-ray  picture  taken.  Thereafter  the  doc- 
tor examined  the  arm  daily  by  feeling  and 
manipulation  and  about  a  week  after  the 
accident  discovered  the  fracture.  He  advised 
the  father  of  the  plaintiff  to  take  the  latter 
to  a  hospital  for  an  operation.  The  father 
disregarded  this  advice  and  immediately  dis- 
charged the  defendant.  The  plaintiff  brought 
suit  for  damages  against  the  defendant,  al^ 
leging,  among  other  things,  that  the  latter 
had  failed  to  diagnose  the  case  as  a  fracture. 
On  appeal  the  court  said:  "The  question 
for  determination  was  whether  the  defendant 
was  guilty  of  negligence  or  want  of  skill  in 
diagnosing  and  treating  the  injury  during 
the  time  he  had  charge  of  the  case,  from 
which  the  injury  complained  of,  if  estab- 
lished, was  caused.  .  .  .  Plaintiff  alleged 
that  defendant,  being  called  to  set  a  frac- 
tured arm,  diagnosed  the  case  as  a  dislo- 
cation of  the  shoulder,  and  treated  it  ac- 
cordingly. Defendant  alleged  that  he  was 
called  to  treat  a  recognized  case  of  disloca- 
tion, and  to  alleviate  the  suffering  and  con- 
dition arising  therefrom.  The  testimony  of 
both  plaintiff  and  defendant  tends  to  support 
the  latter  view,  and  defendant  may  havo  so 
understood  his  employment,  as  it  is  undis- 
puted that  he  was  notified  upon  entering  the 
case  that  the  injury  had  been  diagnosed  by 
a  physician  as  a  dislocation,  and  the  dislo- 
cation reduced:  and  it  is  admitted  that  for  a 
time  defendant  tentatively  accepted  such 
former  diagnosis  and  treated  the  arm  accord- 
ingly. Tlie  evidence  fails  to  show  that  in  the 
diagnosis  defendant  did  not  use  the  means 
and  method  ordinarily  and  usually  used  by 
other  physicians.     It  is  true,  he  did  not  at 


first  maJce  use  of  the  X-ray  or  of  the  anes- 
thetics. Both  of  these  means  were  discussed 
by  the  defendant  with  the  father  of  plaintiff, 
and  with  his  consent,  or  at  least  without 
objection,  deferred  for  a  time,  and  for  ap- 
parently good  reason.  No  evidence  was  of- 
fered to  show  that  under  the  conditions  it 
was  usual  or  customary  at  that  time  and 
place,  among  physicians  of  defendant's  school, 
or  immediately  necessary,  to  either  use  the 
X-ray  or  resort  to  anesthetics  in  diagnosis, 
or  that  failure  to  do  either  constituted  want 
of  care  or  skill.  By  proceeding  upon  a  diag- 
nosis not  made  by  him,  but  accepted,  the 
treatment  by  daily  rotation  or  manipulation 
of  the  arm  probably  caused  some  degree  of 
pain  and  suffering,  in  excess  of  what  the 
plaintiff  would  have  endured  if  the  fracture 
had  been  discovered  sooner.  But  that  treat- 
ment, in  all  probability,  prevented  a  union 
of  the  parts  and  resulted  in  the  nonunion  as 
found  by  the  defendant  at  the  time  he  dis- 
covered the  fracture.  In  view  of  the  condi- 
tions, as  stated,  under  which  defendant  took 
charge  of  the  case,  there  is  reason  for  believ- 
ing and  holding  that  the  failure  of  the  de- 
fendant to  use  the  X-ray  or  anesthetic,  as 
a  means  of  diagnosis,  if  error,  was  a  mere 
mistake  or  error  of  judgment.  We  are  un- 
able to  see  that  such  error,  if  error  it  was, 
was  so  gross  as  to  be  inconsistent  with  that 
degree  of  skill  which  it  la  the  duty  of  a 
physician  to  possess." 

In  Osborn  v.  Carey,  24  Idaho  158,  132  Pac. 
967,  it  appeared  that  the  defendant  exam- 
ined the  plaintiff,  pronounced  his  ailment 
to  be  blood  poisoning  and  treated  him  ac- 
cordingly for  about  three  months.  About 
one  month  thereafter,  another  physician  ex- 
amined the  plaintiff  and  found  that  he  was 
suffering  from  osteomyelitis.  It  is  held 
that  the  defendant  was  not  liable,  even 
though  the  plaintiff  contracted  the  latter  dis- 
ease while  he  was  being  treated  by  the  de- 
fendant. To  the  same  effect  see  Bolar  v. 
Browning,  168  Ky.  273,  181  S.  W.  1109. 

In  Nickerson  v.  Gerrish,  114  Me.  354,  96 
Atl.  235,  it  appeared  that  the  plaintiff  frac- 
tured both  bones  in  the  lower  part  of  his 
right  leg.  The  defendant  examined  him  by 
manipulation  and  pronounced  the  injury  to 
be  a  sprain.  According  to  expert  medical 
testimony  the  defendant  should  have  exam- 
ined  the  injury  either  by  an  X-ray  picture 
or  by  etherized  manipulation.  It  was  held 
that  a  failure  so  to  do  was  not  in  itself 
sufficient  to  make  him  liable.  The  court 
said:  "That  the  defendant  was  perfectly 
familiar  with  all  the  methods  and  tests  rec- 
ognized by  the  profession  to  be  used  in  such 
examinations,  and  understood  their  relative 
usefulness,  is  conceded.  He  concluded  that 
it  was  unnecessary  in  the  plaintiff's  ease  to 
have  an  X-ray  picture  taken  of  the  leg,  or 
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to  etherize  the  patient,  and  he  relied  upoa 
his  manipulation  of  the  injured  parts  and 
his  examination  for  deformity  or  other  possi- 
ble indication  of  fracture,  as  affording  him 
sufficient  information  upon  which  to  base  his 
diagnosis.  He  made  a  mistake,  however,  and 
his  diagnosis  was  wrong.  But  that  fact 
alone  is  not  sufficient  to  render  him  liable. 
Something  else  must  be  shown.  And  the 
issue  before  the  jury  in  this  case  necessarily 
was,  whether  that  mistake  was  the  result  of 
a  failure  of  the  defendant  to  use  painstak- 
ing care  and  diligence,  and  to  exercise  the 
best  of  his  admitted  learning,  skill  and  judg- 
ment in  his  examination  and  treatment  of 
the  plaintiff's  injuries." 

In  Van  Boskirk  v.  Pinto,  99  Neb.  164,  155 
N.  W.  889,  it  appeared  that  the  plaintiff 
fell  from  a  ladder  a  distance  of  about  eigh- 
teen feet.  The  defendant  examined  him  care- 
fully and  asserted  that  his  injury  was  a 
severe  sprain  of  the  ankle.  It  later  devel- 
oped that  the  plaintiff  had  received  a  slight 
impact  fracture.  It  was  held  that  the  de- 
fendant was  not  liable  in  damages  for  the 
wrong  diagnosis  unless  he  was  negligent  in 
making  the  same  and  in  not  giving  proper 
treatment. 

In  Brown  v.  Purdy,  54  Super.  Ct.  (N.  Y.) 
109,  it  was  held  that  the  defendant  was 
liable  for  reporting  in  good  faith  to  the 
board  of  health,  according  to  statutory  re* 
quirements,  that  the  plaintiff  was  suffering 
with  smallpox,  when  in  fact  she  was  not 
afflicted  with   that  disease. 

In  Warner  v.  Packer,  139  App.  Div.  207, 
123  N.  Y.  S.  725,  it  appeared  that  the  plain- 
tiff had  been  laboring  under  delusions  regard- 
ing her  domestic  affairs.  The  defendant  ex- 
amined her  and  pronounced  her  to  be  insane. 
It  later  appeared  that  he  had  made  a  wrong 
diagnosis.  In  reversing  a  verdict  in  favor 
of  the  plaintiff  for  negligent  malpractice, 
the  court  said:  "We  know  insanity  is  a 
mysterious  disease;  that  it  may  exist  with- 
out physical  indications,  is  often  cunningly 
concealed  so  as  almost  or  altogether  to  baffle 
detection  even  by  a  specialist,  or  may  be  so 
occult  as  to  cause  most  eminent  alienists  to 
rlasli  as  to  its  existence  in  an  instance. 
The  diagnosis  of  it  is  recognized  as  a  difficult 
task." 

In  Wohlert  v.  Seibert,  23  Pa.  Super.  Ct. 
213,  it  appeared  that  the  plaintiff  was  suf- 
fering with  severe  pains  in  the  head  and  his 
eves  were  inflamed.    The  defendant  examined 
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the  plaintiff  and  advised  cold  applications. 
The  plaintiff  was  in  fact  afflicted  with  glau- 
coma, an  exceedingly  rare  disease  and  hard 
to  detect,  from  which  he  became  totally 
blind.  It  was  held  that  the  defendant  was 
not  liable  for  his  failure  to  discover  the  exist- 
ence of  that  malady. 

In  Langford  v.  Jones,  18  Ore.  307,  22  Pac. 
1064,  it  appeared  that  the  plaintiff  suffered 


extreme  pain  from  a  laceration  of  the  neck 
of  her  womb.  The  defendant  diagnosed  her 
sickness  as  cancer  and  advised  an  operation, 
which  he  performed  by  removing  a  large 
tumor.  It  later  appeared  that  in  fact  the 
plaintiff  was  quick  with  child.  It  was  held 
that  the  defendant  was  not  liable.  The  court 
said:  *'In  view  of  the  character  of  the  re- 
spondent's sickness  when  she  applied  to  the 
appellant  for  treatment,  what  earthly  reason 
could  he  have  had,  after  learning  the  history 
of  her  case,  for  surmising  that  she  might  be 
pr^nant?  The  tumor  with  which  she  was 
affllicted  had  doubtless  been  developing  for 
a  long  time.  .  .  .  After  the  removal  of 
the  tumor  the  appellant  had  still  better 
grounds  for  supposing  that  there  was  no 
pregnancy.  He  had  then  good  reason  to  be- 
lieve that  if  the  respondent  were  in  that 
condition  the  operation  would  produce  a 
miscarriage,  and  as  it  did  not  have  that  re- 
sult, it  was  a  convincing  circumstance  in  his 
mind  that  she  could  not  be  so.  .  .  .  Time, 
however,  which  is  tlie  only  certain  proof  of 
the  correctness  of  any  theory,  showed  that  the 
appellant's  conclusion  was  wrong  in  that 
particular;  but  that  did  not  prove  him  guil- 
ty of  unskillfulness  or  negligence.  He  did 
not  undertake,  in  the  treatment  of  the  re- 
spondent's case,  that  his  judgment  was  in- 
fallible; he  only  agreed  to  exercise  his  best 
judgment." 

In  Merriam  y.  Hamilton,  64  Ore.  476, 
130  Pac.  406,  it  appeared  that  the  plaintiff 
suffered  pain  in  her  back.  The'  defendant 
diagnosed  her  ailment  as  pregnancy  and 
treated  and  advised  her  accordingly.  It  was 
later  proved  that  she  was  not  pr^nant  but 
that  she  had  superfluous  fat  on  her  abdo- 
men. It  was  held  that  the  defendant  was 
not  liable  for  the  wrong  diagnosis. 

In  English  v.  Free,  205  Pa.  St.  624,  55 
Atl.  777,  it  appeared  that  the  plaintiff  suf- 
fered a  severe  injury  to  his  hip  joint.  The 
defendant  examined  him  but  failed  to  dis- 
cover a  dislocation  of  the  joint.  He  treated 
the  plaintiff  for  about  four  months,  but 
without  success.  Thereafter  another  phy- 
sician made  a  proper  diagnosis,  after  having 
had  the  plaintiff  under  the  influence  of  an 
anesthetic.  He  completely  recovered  after 
two  weeks  treatment  by  the  second  doctor. 
It  was  held  that  the  defendant  was  not  li- 
able. 

In  Willard  v.  Norcross,  86  Vt,  426,  85 
Atl.  904,  it  appeared  that  the  plaintiff  a 
woman  about  55  years  of  age,  slipped  and 
fell  on  her  hands.  She  sustained  severe  in- 
juries to  her  wrists.  The  defendant  diag- 
nosed her  injury  as  a  sprain,  when  in  fact 
she  had  a  Cole's  fracture.  According  to  the 
expert  medical  testimony  a  Cole's  fracture 
of  the  wrist  is  difficult  to  discover.  It  also 
appeared  that  the  defendant  properly  treated 
the  plaintiff's  wounds  and  that,  considering 
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her  age,  obtained  good  results.  It  was  held 
that  the  defendant  was  not  liable.  The 
court  said:  "We  hold,  therefore,  that  there 
was  no  medical  expert  testimony  in  the  case 
fairly  and  reasonably  tending  to  show  mal- 
practice by  the  defendant,  and  consequent- 
ly that  h'lA  motion  for  a  verdict  should  have 
been  granted.  ...  It  must  be  admitted 
that  there  was  evidence  tending  to  show 
that  the  plaintiff's  injuries  were,  in  fact, 
fractures;  that  defendant  treated  them 
as  sprains.  Was  he  negligent  in  making 
bis  diagnosis?  And  this  is  no  more 
than  asking  if,  in  his  effort  to  ascertain  the 
character  and  extent  of  the  injuries,  he  had 
and  exercised  the  care  and  skill  then  had  and 
exercised  by  physicians  and  surgeons  in  the 
examination  of  like  cases  in  that  locality. 
If  this  question  is  answered  in  the  defend- 
ant's favor,  liability  can  be  established  only 
by  proof  of  negligent  treatment;  and  in 
proving  this  it  must  be  remembered  that  his 
mistake  in  the  diagnosis  was  free  from  legal 
fault.  In  other  words,  treatment  is  to  ac- 
cord with  the  diagnosis,  and  in  judging  it 
it  must  be  referred  to  the  diagnosis, — assum- 
ing, of  course,  that  there  is  no  negligence 
during  the  treatment  in  not  discovering  the 
true  nature  of  the  injury.  .  .  .  The  ques- 
tion of  negligent  treatment,  as  we  have  seen, 
is  to  be  referred  to  the  diagnosis.  If  this  is 
free  from  negligence  and  the  treatment  is  in 
accord  therewith,  no  cause  of  action  ior 
malpractice  exists." 

In  Wells  V.  Ferry-Baker  Lumber  Co. 
57  Wash.  658,  107  Pac.  869,  it  appeared  that 
the  plaintiff  sustained  severe  injuries  to  his 
wrists.  The  defendant  examined  him  with  a 
fluoroscopic  X-ray  but  took  no  picture.  He 
erroneously  diagnosed  the  injuries  as  a 
sprain  of  the  left  wrist  and  a  fracture  of  the 
ri;iht  wrist.  In  an  action  for  malpractice  it 
was  held  that  the  defendant  was  not  liable. 
The  court  said:  "The  conclusion  is  irresist- 
ible that  the  surgeon  used  reasonable  dili- 
;]!:ence  and  skill,  and  that  to  permit  a  recov- 
ery would  establish  the  rule  that  a  surgeon 
is  liable  for  a  failure  Iq  use  extraordinary 
care  and  diligence  in  both  diagnosis  and  treat- 
ment. .  .  .  Viewing  the  testimony  in  the 
light  most  favorable  to  the  appellant,  it 
clearly  shows  that  the  attending  burgeon  used 
reasonable  care,  skill,  and  diligence  in  diag- 
nosis and  treatment.  A  verdict  for  the  ap- 
pellant could  not  be  permitted  to  stand,  and 
a  judgment  resting  upon  it  would  be  set 
aside." 

In  Dishman  v.  Northern  Pac.  Beneficial 
Assoc.  (Wash.)  164  Pac.  943,  it  appeared 
that  the  plaintiff  sustained  an  injury  to  his 
left  hand  and  wrist.  He  was  examined  by 
one  of  the  defendant's,  Dr.  Thompson,  who 
diagnosed  the  injury  as  a  sprain  when  in 
fact  it  was  a  fracture  of  some  of  the  wrist 


bones.  However,  the  defendant  applied  prop- 
er treatment  in  accordance  with  his  diagnosis. 
It  was  held  that  he  was  not  liable.  The 
court  said:  "We  feel  constrained  to  decide 
as  a  matter  of  law  that  Dishman  cannot  re- 
cover against  Dr.  Thompson  because  of  fail- 
ure of  proof  of  negligence  on  his  part." 

In  Brydgea  v.  Cunningham,  69  Wash.  8, 
124  Pac.  131,  it  appeared  that  the  plaintiff, 
a  girl  seven  years  of  age,  suffered  from  in- 
fantile paralysis.  The  defendant  diagnosed 
her  sickness  as  typhoid  fever  and  treated  her. 
accordingly.  It  further  appeared  that  skilled 
physicians  and  surgeons  might  have  diagnosed 
the  child's  disease  either  as  typhoid  fever, 
infantile  paralysis,  or  multiple  neuritis.  It 
was  held  that  the  defendant  was  not  liable. 
The  court  said:  ''It  needs  no  argument  to 
show  there  could  be  no  recovery  against  re- 
spondent unless,  as  a  medical  man  of  ordi- 
nary skill,  he  should  have  correctly  diagnosed 
the  case  as  an  injury  to  the  sciatic  nerve  and 
was  negligent  in  his  treatment.  If,  tben, 
there  is  no  evidence  that  there  was  such  an 
injury,  when  all  the  facts  upon  which  the 
diagnosis  must  be  predicated  are  included, 
but  rather  the  evidence  without  exception  ex- 
cludes such  an  injury,  there  was  nothing  to 
submit  to  the  jury.  If  respondent  could  be 
held  liable  because  he  did  not  make  a  proper 
diagnosis  of  the  case  on  his  now  theory  that 
the  child  was  suffering  from  infantile  paraly- 
sis, then  the  court  was  in  error.  But  in  an 
action  for  malpractice,  a  physician  cannot 
be  held  for  an  error  in  judgment  as  to  the 
disease  his  patient  is  suffering  from,  since 
all  that  any  physician  can  give  to  any  case 
is  his  best  judgment;  and  if  he  exercise  that 
judgment  as  a  man  of  ordinary  skill  would 
exercise  it,  there  can  be  no  recovery.  The 
testimony  of  the  physicians  called  by  appel- 
lant is  to  the  effect  that  the  symptoms  pres- 
ent in  this  case  from  Thursday  night  to  Sun- 
day morning  might  be  diagnosed  by  men  of 
ordinary  skill  in  the  medical  profession  as 
typhoid  fever,  multiple  neuritis,  or  infantile 
paralysis,  and  that  the  treatment  given  by 
respondent  in  no  way  contributed  to  the  pres- 
ent condition  of  the  child.  There  is,  there- 
fore, no  evidence  in  the  case  that  the  treat- 
ment by  respondent  was  negligent  or  unskil- 
ful. The  most  that  can  be  said  is  that  he  did 
not  discover  the  infantile  paralysis." 

In  James  v.  Crockett,  34  N.  Bruns.  540,  it 
appeared  that  the  plaintiff  sustained  a  dislo- 
cation of  one  of  his  shoulders.  The  defend- 
ant diagnosed  his  injury  as  a  bad  sprain  of 
the  muscles  and  treated  him  accordingly.  It 
was  held  that  the  defendant  was  not  liable. 
The  court  said:  **By  the  evidence  of  the 
plaintiff  himself,  Dr.  Crockett  made  more 
than  one  careful  examination  of  the  injured 
arm,  and  not  content  with  his  own  diagnosis, 
he  took  with  him  Dr.  Colmrn  for  eonsulta- 
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tion.  I  fail  to  see  that  the  evidence  shows 
any  neglect  or  want  of  ordinary  care  and 
skill  on  the  part  of  the  defendant.  Even  if 
the  plaintiff's  shoulder  was  dislocated  when 
he  was  thrown  from  the  piing  it  does  not 
follow  that  the  defendant  was  negligent  be- 
cause he  was  unable  to  discover  the  disloca- 
tion. He  gave  careful  attention  to  the  pa- 
tient, and  the  learned  judge  could  not  have 
put  his  finger  on  any  evidence  which  would 
have  justified  him  in  directing  the  jury  that, 
if  they  believed  it,  they  must  find  the  defend- 
ant guilty  as  charged/' 

In  Luka  v.  Lowrie,  171  Mich.  122,  136  N. 
W.  1106,  41  L.R.A.(N.S.)  290,  it  appeared 
that  a  physician  committed  an  error  of  judg- 
ment in  deciding  on  an  amputation  of  the 
plaintiff's  foot.  There  was  some  evidence 
that  plaintiff  could  have  recovered  without 
an  amputation.  However,  the  court  held  that 
the  defendant  was  not  liable  for  malpractice. 
To  the  same  effect  see  Staloch  v.  Holm,  100 
Minn.  276,  111  N.  W.  264,  9  L.R.A.(N.S.) 
712. 

A  physician  is  not  liable  for  erroneous 
diagnosis  where  the  treatment  he  administers 
is  proper  for  the  actual  disease.  Thus  in 
Tomer  v.  Aiken,  126  la.  114,  101  N.  VV.  769, 
the  court  said:  "If  it  be  conceded,  however, 
that  the  physicians  declared  it  a  case  of  frac- 
ture of  the  clavicle,  rather  than  dislocation, 
they  are  not  liable,  unless  improper  treat- 
ment followed.  No  one  claimed  on  the  trial 
that  the  clavicle  had  been  fractured,  nor  was 
there  any  evidence  that  the  dressing  applied 
was  adapted  peculiarly  to  remedying  that  de- 
fect. If  suitable  at  all,  it  was  as  appropriate 
to  the  reduction  of  a  dislocation.  In  these 
circumstances  there  was  no  occasion  to  sub- 
mit the  issue  raised  in  the  first  count  of  the 
petition  that,  because  of  a  mistake  in  the 
diagnosis,  the  plaintiff  had  been  treated  for 
a  fracture,  rather  than  a  dislocation,  to  the 
jury.  If  the  treatment  was  such  as  reason- 
able skill  and  care  exacted  for  the  cure  of 
a  dislocated  clavicle,  defendants  were  not 
liable,  regardless  of  what  their  diagnosis 
may  have  been;  otherwise  they  were.' 
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yegligent  Diagnosis, 

Where  a  physician  fails  to  exercise  due  care 
in  making  a  diagnosis,  and  by  reason  thereof 
he  fails  to  discover  the  true  ailment,  he  is 
liable  in  damages.  Bonnet  v.  Foote.  47  Colo. 
282,  107  Pac.  252,  28  L.R.A.(N.S.)  136; 
Polionos  v.  Renner,  190  111.  App.  416;  Stout 
v.  Bowers,  97  Kan.  3.3,  154  Pac.  259;  Lewis 
v.  Dwinell,  84  Me.  407.  24  Atl.  945;  Rogers  v. 
Kee,  171  Mich.  551,  187  N.  W.  2(50;  Grainj?er 
v.  Still,  187  Mo.  197.  85  S.  W.  1114,  70  L.R.A. 
49;  Rann  v.  Twitchell.  82  Vt.  79,  71  Atl. 
1046,  20  L.R.A.  (N.R.)  1030:  Hoffman  v.  Wat- 
kins,  89  Wash.  661,  155  Pac.  169.  See  also 
Fowler  v.  Sergeant,  1  Grant  Cas.   (Pa.)   356. 


In  Bonnet  v.  Foote,  supra,  it  appeared  that 
the  plaintiff  sustained  a  fracture  to  her  hip. 
The  defendant  examined  her  without  applying 
the  proper  tests,  and  told  her  that  she  was 
only  bruised.  It  was  held  that  he  was  liable. 
The  court  said:  "Applying  these  well-settled 
principles  of  law  governing  the  liability  of 
surgeons,  it  is  at  once  apparent  from  the 
facts  that  the  failure  of  the  defendant  to 
properly  diagnose  and  treat  the  injury  to 
plaintiff's  hip  was  inexcusable.  That  the 
bone  was  fractured  cannot  be  doubted.  The 
evidence  of  such  fracture  was  plain  from  the 
fact  that  plaintiff's  foot  lay  over  on  one  side, 
to  which  the  attention  of  defendant  was  di- 
rected, so  that  one  of  two  conclusions  is  in- 
evitable: Either  defendant  did  not  possess 
that  degree  of  learning  and  skill  which  the 
law  requires  of  surgeons;  or,  if  he  did,  he 
failed  to  exercise  ordinary  care  in  applying 
it." 

In  Lewis  v.  Dwinell,  84  Me.  497,  24  Atl. 
946,  it  appeared  that  the  defendant  failed  to 
discover  the  lesion  of  a  rupture  of  the  peri- 
neum in  the  plaintiff  after  repeated  examina- 
tions, but  told  her  that  she  waa  '^all  right." 
It  was  held  that  this  was  actionable  n^li- 
gence. 

In  Polionos  v.  Renner,  190  111.  App.  416,  it 
appeared  that  the  plaintiff,  a  boy  fourteen 
years  of  age,  w^as  injured  by  an  iron  radiator 
falling  on  his  leg.  According  to  the  evidence 
a  reliable  diagnosis  could  be  made  only  by  an 
X-ray  picture.  The  defendant  examined  the 
boy  by  manipulation.  In  an  action  for  dam- 
ages for  the  injuries  sustained  by  reason  of 
the  wrong  diagnosis  the  defendant  was  held 
to  be  liable. 

In  Rogers  v.  Kee,  171  Mich.  661,  137  N.  W. 
260,  it  appeared  that  the  plaintiff  fractured 
his  left  thigh-bone.  The  defendant  examined 
him  superficially  and  diagnosed  the  case  as 
sciatica,  and  later  as  locomotor  ataxia.  Fur- 
thermore, he  gave  the  plaintiff  improper  ad- 
vice and  treatment.  The  plaintiff  sustained 
severe  injuries  by  reason  of  the  defendant's 
carelessness.  It  was  held  that  the  defendant 
was  liable  in  damages.  The  court  said:  "The 
law  is  well  settled  that  a  patient  who  em- 
ploys a  physician  is  entitled  to  a  thorough 
and  careful  examination,  such  as  the  condi- 
tion of  the  patient  and  circumstances  will 
permit,  with  such  diligence  and  methods  of 
diagnosis  for  discovering  the  nature  of  the 
ailment  as  are  usually  approved  and  practiced 
by  medical  men  of  ordinary  learning,  judg- 
ment, and  skill,  in  similar  localities.  If,  by 
the  exercise  of  such  care  and  skill,  the  frac- 
ture would  have  been  discovered,  a  failure  to 
properly  diagnose  is  negligence,  and  it  is  the 
duty  of  a  physician,  in  taking  charge  of  a 
case  where  there  is  a  broken  limb,  to  inform 
and  instruct  the  patient  as  to  his  conduct 
and  what  caution  should  be  observed  in  mov- 
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ing  or  using  the  limb  wliUe  it  is  being  treated. 
.  .  .  We  think  there  is  testimony  in  the 
case,  controverted  in  many  essentials  it  is 
true,  but  tending  to  show  that,  when  defend- 
ant was  professionally  called,  plaintiff  was 
auffering  from  a  fracture  of  the  neck  of  the 
left  femur;  that  a  proper  diagnosis  would 
have  disclosed  it;  that  defendant  made  no 
proper  diagnosis,  and  did  not  discover  it; 
that  the  experts  agree  some  approved  treat- 
ment should  be  administered  to  such  an  in- 
jury promptly,  delay  rendering  subsequent 
elTorts  futile;  that  defendant  gave  no  proper 
treatment;  that  the  treatment  he  did  pre- 
scribe was,  BO  far  as  it  had  any  effect,  pain- 
ful and  deterrent;  that  with  the  patient 
quiet  and  the  limb  at  rest  with  the  broken 
ends  of  the  bone  as  nearly  as  possible  in 
apposition  a  bony  union  was  possible  and  a 
better  fibrous  union  probable;  that  the  pa- 
tient should  be  advised  and  instructed  as  to 
the  nature  of  his  injury  and  his  movements 
to  avoid  interference  with  the  treatment; 
that  defendant  did  not  advise  plaintiff  of  the 
nature  of  his  injury;  did  not  direct  rest  and 
quiet,  and  confinement  to  the  bed,  though 
plaintiff  was  a  strong  man,  able  to  stand  it, 
but  allowed  and  advised  him  to  walk  and 
exercise  the  limb,  tending  to  work  the  head 
of  the  fractured  bone  up  and  down  in  the 
muscles  of  the  hip;  that  plaintiff's  recovery 
is  limited  to  a  poor  fibrous  union  with  & 
loose  and  mobile  joint;  that  by  his  erroneous 
treatment  and  advice  defendant  precluded 
plaintiff  from  obtaining  other  medical  at- 
tendance till  it  was  too  late/' 

In  Rann  v.  Twitchell,  82  Vt.  79,  71  Atl. 
1045,  20  L.B.A.(N.S.)  1030,  it  appeared  that 
the  plaintiff  received  a  severe  injury  to  his 
right  eye  and  that  a  piece  of  tin  was  im- 
bedded therein.  The  plaintiff  was  treated  by 
a  physician  for  about  one  week,  at  the  end 
of  which  time  he  advised  that  an  operation 
fthould  be  performed  for  the  extraction  of  the 
foreign  substance.  The  defendant,  an  eye 
specialist,  carelessly  examined  the  plaintiff 
and  told  him  that  there  was  nothing  in  the 
eye.  Thereafter  the  plaintiff  continued  to 
suffer  for  about  three  weeks,  at  the  end  of 
which  time  the  first  physician  succcBsfully 
extracted  the.  piece  of  tin.  In  holding  the 
defendant  to  be  liable  the  court  said:  ^'One 
who  holds  himself  out  as  a  specialist  in  the 
treatment  of  a  certain  organ,  injury  or  dis- 
ease, is  bound  to  bring  to  the  aid  of  one  so 
employing  him,  that  degree  of  skill  and  knowl- 
edge which  is  ordinarily  possessed  by  those 
who  devote  special  study  and  attention  to 
that  particular  organ,  injury  or  disease, — its 
diagnosis  and  its  treatment, — in  the  same 
general  locality,  having  regard  to  the  state 
of  scientific  knowledge  at  the  time.  .  .  . 
Tested  by  this  rule,  the  evidence  tended  to 
show  that  the  defendant's  conduct  did  not 
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measure  up  to  its  requirements*  He  had  a 
fair  chance  to  examine  the  eye,  and  with  the 
indications  of  the  presence  of  the  piece  of 
tin  so  strong  as  the  testimony  of  Dr.  Gaines 
tends  to  show,  it  cannot  be  said  as  a  matter 
of  law  that  the  defendant  in  his  preliminary 
examination  to  ascertain  the  essential  data 
upon  which  to  predicate  a  professional  opin- 
ion met  the  requirements  of  the  rule  above 
stated.  The  testimony  tended  to  show  that 
he  did  not,  aud  the  question  should  have  been 
submitted  to  the  jury,  for  the  evidence  shows 
that  the  tin  ought  to  have  been  removed  at 
the  earliest  possible  moment." 

In  Hoffman  v.  Watkins,  89  Wash.  661,  155 
Pac.  159,  it  appeared  that  the  plaintiff  sus- 
tained a  dislocation  of  his  right  shoulder. 
The  defendant  made  a  perfunctory  examina- 
tion and  diagnosed  the  injury  as  a  sprain. 
It  was  held  that  he  was  liable  for  malprac- 
tice. 

In  Harriott  v.  Plimpton,  166  Mass.  585,  44 
N.  £.  992,  wherein  it  appeared  that  the  de- 
fendant gave  his  opinion  that  the  plaintiff 
was  afflicted  with  a  loathsome  disease  when 
in  fact  he  was  not  so  affUcted,  the  defendant 
was  held  to  be  liable. 


MASON  ET  AI.. 

V. 

BOWEN. 


Arkansas  Supreme  Court — February  14,  1916. 


122  Ark.  407/  183  8,  W.  973. 


Wills  —  Contest  ^  Holographic  Will  — 
Sufficiency  of  ETidenoe  to  Establish. 

In  a  will  contest  where  the  jury  were  in- 
structed that  a  holop:raphic  will  must  be  es- 
tabliahed  oy  the  Tin  impeach  able  evidence  of 
at  least  three  disintercatod  witnesses  that  the 
entire  body  of  the  will  and  the  signature  were 
in  the  handwriting:  of  the  testator,  the  evi- 
dence is  held  to  be  sufficient  to  warrant  a 
finding  for  the  contestee. 

[See  104  Am.  St.  Rep.  34.] 


In  a  will  oontest,  the  evidence  is  held  to 
be  sufficient  to  warrant  a  jury  finding  tliat 
the  will  was  attested  by  two  witnesses  in  the 
manner  required  by  the  statute. 

Testamentary  Capacity  •—  Evidence  — 
Declarations  of  Testator. 

Statements  and  declarations  of  a  testator, 
whether  made  a  reasonable  time  before  or 
after  the  execution  of  a  will,  are  admissihin 
to  show  his  mental  capacity  when  that  issue 
is  raised,  being  external  manifestations  of 
his  mental  condition. 
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Undue  Influence  *—  ETidenoe  ^—  Deela- 
vations  of  Testator. 

In  a  will  contest,  evidence  of  a  statement 
by  the  testator  that  the  contestee  owed  him 
money,  and  that  he  was  going  to  live  with 
liim  for  the  puiipose  of  collecting  this  debt,  is 
inadmissible  upon  the  question  of  undue  in- 
fluence, since  statements  and  declarations  of 
a  testator,  whether  made  before  or  after  the 
execution  of  a  will,  are  not  competent  as 
direct  or  substantive  evidence  of  undue  in- 
fluence, and  are  merely  hearsay. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Harmless  Error  — 
Ezclnsion  of  Cnntnlatlve  Evidence. 

It  is  not  prejudicial  error  to  refuse  to  al- 
low oumulative  evidence  of  an  undisputed 
fact. 

Wills  —  Testamentary  Capacity  —  Eri- 
denoe  —  Declarations  of  Testator. 

In  a  will  contest,  statements  of  the  testa- 
tor, made  more  than  two  years  prior  to  mak- 
ing his  will,  and  before  going  to  live  with 
the  contestee,  that  he  intended  his  property 
to  go  to  his  relatives  on  his  death  are  inad- 
missible as  too  remote  to  have  any  value  in 
proving  the  mental  capacity  of  the  testator, 
since  declarations  of  a  testator,  made  prior 
to  the  execution  of  a  will,  are  entitled  to 
probative  force,  according  to  tlie  nearness  or 
remoteness  of  the  time  at  which  they  were 
made;  the  time  to  be  covered  being  left  to 
the  discretion  of  the  trial  court. 

Undne  Inflnence  —  Wkat  Constitutes. 

The  "undue  influence"  which  will  avoid  a 
will  is  that,  directly  connected  with  its  exe- 
cution, resulting  frcmi  fear,  coercion,  or  other 
cause,  that  deprives  the  testator  of  his  free 
agency  in  the  disposition  of  his  property, 
and  is  especially  directed  toward  procuring 
a  will  in  favor  of  particular  parties,  and  does 
not  include  the  legitimate  influence  from 
natural  affection. 

[See    31    Am.    St.    Rep.    670.] 

Test  of  Testamentary  Capacity. 

The  test  of  "testamentary  capacity"  is  that 
the  testator  shall  remember  without  prompt- 
ing the  extent  and  condition  of  his  property, 
comprehend  to  whom  he  is  giving  it,  and  be 
capable  of  appreciating  the  claimn  of  others 
whom  he  is  excluding  from  participation  in 
the  estate. 

Appeal  and  Error  —  Scope  of  RcTieir 
— >  Sufficiency  of  ETidence. 

A  verdict  of  the  jur>'  will  be  upheld  on 
appeal  if  there  is  any  substantial  evidence 
to  support  it. 

Wills  —  Undne  Inflnence  —  Sufficiency 
of  ETidence. 

In  a  will  contest,  the  evidence  is  held  to 
be  snflicient  to  warrant  a  jury  finding  that 
the  will  was  not  procured  by  undue  influ- 
ence. 

Testamentary     Capacity  —   Sufficiency 
of  ETidence. 

In  a  will  contest,  the  evidence  is  held  to 
be  sufficient  to  warrant  a  jury  finding  that 
the  testator  had  the  mental  capacity  to 
make  a  will. 


Appeal  from  Circuit  Court,  Pulaski  oounty : 
FuLK,  Judge. 

Probate  proceedings.  J.  B.  R.  Bowen,  pro- 
ponent, and  B.  E.  Mason  et  al.,  contestants. 
Judgment  for  proponent.  Contestants  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Bradahaw,  Rhoion  d  Helm  and  Owrdner  K. 
OUphaa^t  for  appellants. 

Boit9  d  O'Daniel  and  H.  C.  Lochlar  for 
appellee. 

[410]  Hart,  J. — ^This  was  a  contest  over 
the  will  of  L.  W.  Mason.  The  will  was  con- 
tested by  the  heirs  of  the  testator  on  the 
ground  of  mental  incapacity  on  the  part  of 
the  testator  and  that  the  execution  of  the 
will  was  procured  by  undue  influence  on  the 
part  of  the  contestee.  The  probate  court  re- 
fused to  admit  the  will  to  probate  and  the 
contestee  appealed  to  the  circuit  court.  There 
the  issues  were  submitted  to  a  jury  and  a 
verdict  returned  in  favor  of  contestee.  There- 
upon the  court  rendered  judgment  establish- 
ing the  will  and  ordering  it  admitted  to  pro- 
bate. The  contestants  have  duly  prosecuted 
an  appeal  to  this  court. 

L.  W.  Mason  resided  in  Pulaski  County. 
Arkansas,  all  his  life  and  was  nearlv  sixtv 
years  of  age  at  the  time  of  his  death.  He 
died  of  consumption  and  had  been  ill  for 
many  years  suffering  with  that  disease  and 
with  kidney  trouble.  He  came  to  Little  Rock 
in  November,  1911,  to  reside  w^ith  J.  B.  R. 
Bowen,  the  contestee,  and  lived  with  him  until 
the  time  of  his  death  on  June  8,  1913. 

(1)  The  will  in  question  was  executed  on 
October  30,  3912.  At  the  time  of  the  execu- 
tion of  the  will  Mason  owned  property  to  the 
amount  of  $6,000  or  $7,000,  most  of  which 
he  had  inherited  from  his  father.  Bv  the 
terms  [411]  of  the  will  most  of  this  property 
went  to  the  contestee.  After  the  will  was 
executed  the  testator  gave  to  his  relatives 
certain  specified  amounts  of  money.  For 
about  three  years  prior  to  the  time  he  came 
to  Little  Rock  the  testator  resided  with  the 
widow  of  a  deceased  brother  and  she  says 
she  did  not  charge  him  any  board.  It  was 
claimed  by  the  contestee  that  the  body  of  the 
will  and  the  signature  thereto  were  in  the 
handwriting  of  the  testator.  The  will  was 
also  attested  by  two  witnesses  as  required 
by  the  statute.  At  the  request  of  counsel  for 
the  contestants  the  court  instructed  the  jury 
that  to  be  valid  as  a  holographic  will  both 
the  entire  body  of  the  will  and  the  signature 
thereto  must  be  in  the  handwriting  of  the 
testator  and  that  this  must  be  established  by 
unimpeachable  evidence  of  at  least  three  dis- 
interested witnesses.  See  Arendt  v.  Arendt. 
80  Ark.  204,  06  S.  W.  982. 
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One  of  the  attesting  witnesses  to  the  will 
testified  that  he  had  known  L.  W.  Mason 
nearly  all  his  life  and  was  familiar  with  his 
handwriting  and  that  the  body  of  the  will 
and  the  signature  thereto  were  in  the  hand- 
writing of  L.  W.  Mason. 

Two  other  witnesses  testified  that  they  had 
known  L.  W.  Mason  for  a  long  time  and  were 
familiar  with  his  handwriting.  They  said 
that  they  thought  the  body  of  the  will  and 
the  signature  thereto  were  in  the  handwriting 
of  L.  W.  Mason. 

Another  witness  testified  that  he  was  fa- 
miliar with  the  handwriting  of  L.  W.  Mason 
and  that  the  onh'  reason  he  could  not  say 
that  it  was  L.  W.  Mason's  handwriting  was 
bfrcause  he  did  not  see  him  write  it. 

(2)  All  these  witnesses  were  disinterested 
persons  and  there  is  nothing  in  their  evidence 
or  in  the  entire  record  reflecting  on  their 
character  or  in  any  way  tending  to  impeach 
their  testimony.  Therefore  the  jury  was  war- 
ranted in  finding  in  favor  of  contestee  on  the 
question  of  a  holographic  will. 

The  court  at  the  request  of  counsel  for  the 
contestants  also  instructed  the  jury  on  the 
question  of  attesting  a  will  in  the  manner 
required  by  the  statute.  As  we  have  already 
stated,  one  of  the  witnesses  who  attested  the 
will  [412]  testified  that  the  entire  body  of 
the  will  and  the  signature  thereto  were  in 
the  handwriting  of  L.  W.  Mason.  He  furtlier 
stated  that  he  came  to  the  house  where  Mason 
lived  on  the  day  the  will  was  executed  at  the 
request  of  Mason  for  the  purpose  of  attest- 
ing his  will;  that  the  other  attesting  witness 
and  a  justice  of  the  peace  went  with  him; 
that  Mason  first  acknowledged  the  will  be- 
fore the  justice  of  the  peace  and  had  the  jus- 
tice sign  the  acknowledgment  and  that  he 
and  the  other  attesting  witness  signed  their 
names  at  the  end  of  the  will  at  the  request 
of  the  testator;  that  before  they  signed  it 
the  testator  had  signed  the  will  in  their  pres- 
ence and  told  them  that  this  was  his  fourth 
will  and  hoped  it  would  be  his  last  one. 

The  other  attesting  witness  said  that  he 
went  there  for  the  purpose  of  attesting  the 
will  of  the  testator  and  did  attest  it.  He 
stated  that  the  word  "will"  was  never  men- 
tioned while  he  was  there  but  that  he  was 
called  there  by  the  testator  for  the  purpose 
of  witnessing  his  signature  to  a  will.  He 
answered  questions  propounded  to  him  in  an 
evasive  manner  and  said  that  the  justice  of 
the  peace  was  there  too  and  wrote  out  the 
acknowledgment  of  the  testator  to  the  will 
and  signed  that  and  that  the  justice  of  the 
peace  then  asked  the  testator  if  this  was  his 
la,««t  one  and  that  the  testator  replied  that  he 
did  not  know  whether  or  not  it  was:  that  it 
micrht  be  and  that  it  might  not.  The  witness 
said  that  he  supposed  it  was  the  will  of  the 
testator  but  that  the  testator  never  in  fact 
called  it  bv  that  name. 


(3)  We  think  the  evidence  clearly  shows 
that  the  testator,  the  justice  of  the  peace 
and  the  two  attesting  witnesses  were  all 
present  at  the  time  the  will  was  signed  by 
each  of  them;  that  the  said  testator  sent  for 
these  persons  to  witness  his  will  and  that 
they  attested  it  in  the  manner  required  by 
the  statute;  at  least,  we  think  the  jury  was 
warranted  in  finding  these  to  be  the  facts. 
See  Payne  v.  Payne,  54  Ark.  416,' 16  S.  W.  1. 

(4)  Counsel  for  contestants  offered  to 
prove  by  Ben  Mason,  a  brother  of  L.  W. 
Mason,  that  L.  W.  Mason,  before  he  went  to 
board  with  J.  B.  R.  Bowen,  stated  that  Bowen 
was  indebted  to  him  and  that  the  only  reason 
he  [413]  was  going  to  board  and  live  with 
Bowen  was  for  the  purpose  of  collecting  hi.s 
debt.  The  court  refused  the  admission  of 
this  testimony  before  the  jury  and  coiuisel 
for  the  contestants  assigns  this  as  error. 
Thev  say  the  testimony  should  have  been  ad- 
mitted  upon  the  question  of  undue  influence. 

It  seems  to  be  well  settled,  both  by  text 
writers  and  the  decisions  of  courts  of  the 
various  states,  that  the  statements  and  decla- 
rations of  a  testator,  whether  made  before  or 
after  the  execution  of  a  will,  are  not  compe- 
tent as  direct  or  substantive  evidence  of  un- 
due influence,  but  are  admissible  to  show  the 
mental  condition  of  the  testator  at  the  time 
of  making  the  will.  When  the  condition  of 
the  testator's  mind  is  the  point  of  contention, 
statements  or  declarations  of  the  testator  are 
received  as  external  manifestations  of  his 
mental  condition  and  not  as  evidence  of  the 
truth  of  the  things  he  states.  If  ofl'ered  to 
prove  an  external  fact,  such  as  undue  influ- 
ence or  fraud,  such  statements  or  declarations 
are  merely  hearsay  and  are  liable  to  all  the 
objections  to  which  mere  declarations  of  third 
parties  .are  subject. 

In  a  valuable  and  well  considered  case  in 
which  the  authorities  are  thoroughly  re- 
viewed, the  Supreme  Court  of  Tennessee  held 
that  in  a  will  contest  declaration«i  made  bv 
the  testator  prior  to  the  execution  of  the 
will  are  admissible  in  evidence  for  the  pur- 
pose of  showing  the  mental  capacity  of  the 
testator  but  are  not  admissible  for  the  pur- 
pose of  establishing*  the  substantive  fact  of 
undue  influence.  Hobson  v.  ^loorman,  11  o 
Tenn.  73,  6  Ann.  Cas.  601,  90  S.  W.  152. 
Many  cases  are  cited  in  the  note  to  support 
the  reported  case. 

The  same  case  is  also  reported  in  3  L.R.A. 
(N.S.)  740,  and  an  extensive  case  note  also 
appears  there. 

(5)  In  addition  to  this  the  justice  of  the 
peace,  who  was  also  present  when  the  will  in 
question  was  executed,  testified  that  at  one 
time  in  a  conversation  with  the  testator  the 
latter  told  him  that  Bowen  was  indehted  to 
him  and  that  he  had  gone  there  for  the  pur- 
pose of  collecting  his  debt.  This  statement 
of  the  justice  of  the  peace  was  not  attempted 
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to  be  contradicted  by  counsel  for  the  con- 
testae  [414]  and  it  is  well  settled  in  this 
State  that  it  is  not  prejudicial  error  to  re- 
fuse to  allow  cumulative  evidence  of  an  un- 
disputed fact. 

(6-7)  Counsel  for  contestants  also  offered 
to  prove  by  J.  L.  Hoffman  that  L.  W.  Mason 
had  told  him  that  he  intended  at  his  death 
that  all  his  property  should  go  to  his  rela- 
tives, that  whatever  he  had,  he  had  obtained 
by  inheritance  from  his  father  and  that  at 
his  death  he  desired  and  intended  that  what 
he  had  left  should  go  to  his  relatives.  The 
court  refused  to  admit  this  testimony  to  go 
before  the  jury  and  its  action  is  assigned 
as  error. 

In  the  case  of  Flowers  v.  Flowers,  74  Ark* 
212,  85  S.  VV.  242,  the  court  said  that  the 
authorities  are  uniform  in  holding  that  the 
declarations  of  a  testator  made  before  the  ex- 
ecution of  a  will  are  admissible  to  show  his 
mental  capacity  when  that  issue  is  raised. 
See  also  authorities  supra. 

In  Coghill  V.  Kennedy,  119  Ala.  641,  24  So. 
469,  the  court  said  on  this  subject,  through 
Bricknell,  C.  J. : 

"Inasmuch  as  the  mental  condition  of  a 
person  can  be  determined  only  by  his  acts 
and  declarations,  these  are  admissible,  wheth- 
er made  a  reasonable  time  before  or  after  the 
execution  of  the  will,  to  establish  everything 
pertaining  to  the  testator  himself — ^his  mem- 
ory, intentions,  idiosyncracies,  prejudices,  af- 
fections, relations  with,  and  feelings  towards, 
the  beneficiaries  and  all  those  who,  if  he  had 
died  intestate,  would  have  been  entitled  to 
share  in  the  distribution  of  his  estate,  and 
towards  those  charged  with  the  exercise  of 
undue  influence." 

Tested  by  this  rule,  we  do  not  think  the 
court  erred  in  refusing  the  testimony^  Hoff- 
man stated  that  he  had  the  conversation  in 
question  with  Mason  about  two  years  before 
Mason  went  to  live  with  contestee  and  that 
he  thought  the  testator  lived  with  the  con- 
testee about  two  years  before  his  death. 

Mrs.  Mason,  a  sister-in-law  of  the  testator 
testified  that  the  testator  lived  with  her  for 
three  years  prior  to  going  to  the  home  of  the 
contestee;  that  he  left  her  house  just  after 
Thanksgiving,  in  November,  1911,  and  went 
to  the  home  of  contestee;  that  he  lived  there 
until  his  death  which  occurred  June  8,  1913. 

[415]  (8)  Declarations  of  a  testator  made 
prior  to  the  execution  of  a  will  would  neces- 
sarily be  entitled  to  probative  force  according 
to  the  nearness  or  remoteness  of  the  time  at 
which  thev  were  made.  As  the  time  became 
more  remote  they  would  necessarily  lose  much 
of  their  probative  force  and  there  would  be  a 
period  of  time  at  which  such  statements 
would  be  entitled  to  no  probative  force  what- 
ever. Such,  we  think,  was  the  case  here. 
The  declarations  were  made  at  a  period  of 


time  before  the  declarant  went  to  live  with 
Bowen  and  amounted  to  no  more  than  a  dec- 
laration that  at  that  time  he  intended  his 
property  to  go  to  his  relatives  at  his  death. 
The  declaration  was  made  three  and  one-haif 
years  before  the  testator's  death.  The  period 
of  time  to  be  covered  by  the  declarations  of 
the  testator  must  necessarily  be  left  to  a 
great  extent  to  the  sound  discretion  of  the 
trial  court  under  all  the  circumstances  of 
each  particular  case.  The  reason  for  this  is 
that  the  declarations  lose  value  as  the  time 
at  which  they  were  made  grows  remote,  and 
when  too  remote,  such  declarations  lose  their 
probative  force,  and  are  entitled  to  no  value 
whatever  as  proof  of  the  mental  capacity  of 
the  testator.  Schouler  on  Wills,  Executors 
and  Administrators,  15th  £d.  vol.  1,  section 
193. 

It  is  contended  that  this  ruling  is  contrary 
to  the  ruling  announced  in  Tobin  v.  Jenkins, 
29  Ark.  151,  but  we  do  not  think  so.  In  that 
case  a  will  which  was  made  in  1868  was  con- 
tested on  the  ground  of  the  mental  incapacity 
of  the  testator.  The  court  admitted  in  evi- 
dence a  former  will  executed  in  1862  which 
was  executed  at  a  time  when  there  was  no 
questicML  as  to  the  capacity  of  the  testator 
to  make  a  will.  The  first  will,  with  regard 
to  the  disposition  of  the  testator's  property 
to  his  son  to  the  exclusion  of  the  children 
of  his  daughter,  was  essentially  the  same  as 
the  contested  will.  Under  the  circumstances 
the  court  held  that  it  was  competent  evidence 
to  be  considered  in  connection  with  the  other 
evidence  to  show  whether  the  testator's  mind 
was  rational  at  the  time  the  will  of  1868  was 
executed. 

(9)  As  we  have  already  se^i,  while  the 
will  under  consideration  in  the  present  case 
made  a  disposition  of  the  [416]  testator's 
property  entirdy  different  from  the  disposi- 
tion hie  had  intended  to  make  of  it,  his  decla- 
rations on  the  subject  were  at  a  period  of 
time  before  he  went  to  live  with  the  contestee 
and  the  period  of  time  was  so  remote  that 
we  do  not  think  his  declarations  are  entitled 
to  any  probative  force  whatever  as  tending 
to  show  whether  or  not  he  was  mentally  com- 
petent at  the  time  he  executed  the  will  in 
question. 

In  the  case  of  McCulloch  v.  Campbell,  49 
Ark.  371,  5  S.  W.  590,  upon  the  question  of 
undue  influence  requisite  to  avoid  a  will,  the 
court  said: 

"As  we  understand  the  rule,  the  fraud  or 
undue  influence,  which  is  required  to  avoid 
a  will,  must  be  directly  connected  with  its 
execution.  The  influence  which  the  law  con- 
demns is  not  the  legitimate  influence  which 
springs  from  natural  affection,  but  the  malign 
influence  which  results  from  fear,  coercion, 
or  any  other  cause  that  deprives  the  testator 
of  his  free  agency  in  the  disposition  of  his 
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property.  And  the  influence  must  be  specially 
directed  toward  the  object  of  procuring  a 
'Will  in  favor  of  particular  parties." 

What  was  there  said  by  the  court  has  been 
uniformly  and  repeatedly  followed  since  that 
decision.  In  the  case  of  Taylor  v.  McClin- 
tock,  87  Ark.  243,  112  S.  W.  405,  the  court, 
in  discussing;  the  question  of  testamentary 
capacity  said: 

"Tlie  test  of  testamentary  capacity  as  de- 
clared by  this  court  is  that  the  testator  shall 
have  capacity  to  retain  in  memory  without 
prompting,  the  extent  and  condition  of  his 
property,  and  comprehend  to  whom  he  was 
giving  it;  and  to  be  capable  of  appreciating 
the  deserts  and  relation  to  him  of  others  whom 
he  excluded  from  participation  in  the  estate." 

Objections  are  made  to  certain  instructions 
given  by  the  court.  We  do  not  deem  it  neces- 
sary however  to  set  these  instructions  out  or 
discuss  them  in  detail.  It  is  sufficient  to  say 
that  the  court  gave  full  and  complete  instruc- 
tions on  the  questions  of  undue  influence  and 
testamentary  capacity  in  accordance  with  the 
rules  of  law  laid  down  in  the  opinions  just 
cited. 

[417]  (10)  Finally,  it  is  contended  by 
counsel  for  the  contestants  that  the  verdict 
of  the  jury  was  not  warranted  by  the  evi- 
dence. It  is  true  the  justice  of  the  peace  who 
was  present  at  the  time  the  will  was  executed 
and  who  took  the  testator's  acknowledgment 
thereto,  said  that  the  testator  at  that  time 
was  not  mentally  capable  of  transacting  busi- 
ness of  any  kind;  and  that  his  testimony  is 
corroborated  by  other  witnesses  for  the  con- 
testants. It  appears  from  their  testimony 
that  the  testator  had  been  an  invalid  for 
most  of  his  life,  sufl'ering  with  kidney  trouble 
and  later  with  consumption.  In  order  to  al- 
leviate his  pain  his  physician  prescribed  mor- 
phine for  him  and  during  the  last  years  of 
his  life  he  became  addicted  to  the  use  of  that 
drug.  It  appears  from  the  testimony  of  the 
contestants  that  his  mind  had  become  so 
weakened  by  his  ill  health  and  his  constant 
use  of  morphine  that  he  was  not  capable  of 
making  his  will  at  the  time  it  was  executed. 
But  we  cannot  balance  the  evidence  and  de- 
termine where  the  preponderance  lies,  for  it 
is  a  well  settled  rule  of  law  in  this  State  that 
the  verdict  of  the  jury  must  be  upheld  on 
appeal  if  there  is  any  substantial  evidence  to 
support  it. 

In  the  case  before  us  one  of  the  attesting 
witnesses  to  the  will  said  that  he  had  known 
tlie  testator  nearly  all  of  his  life  and  that 
his  mind  was  perfectly  clear  at  the  time  ho 
executed  the  will  and  that  he  knew  what  he 
was  doing.  A  physician  who  attended  him 
in  the  fall  that  he  executed  the  will  testified 
that  his  mind  was  clear  at  that  time  and  that 
he  was  mentally  capable  of  executing  the  will. 
Another  physician  who  attended  him  in  the 


V.  BOWEN.  717 

Arh.  \01. 

spring  and  at  a  period  of  time  about  a  month 
before  he  died,  stated  that  although  addicted 
to  the  use  of  morphine  the  testator's  mind 
was  clear  and  that  he  was  capable  of  attend- 
ing to  business  of  any  kind.  Other  witnesses 
testified  that  although  the  testator's  body  was 
weakened  bv  disease,  his  mind  remained  clear 
up  until  the  time  he  died  and  some  of  them 
regarded  him  as  a  man  of  unusual  business 
ability. 

On  the  subject  of  undue  influence,  but  little 
need  be  said.  There  is  little,  if  any  tiling,  to 
show  undue  influence  [418]  except  the  fact 
that  the  testator  made  a  will  in  favor  of  the 
man  with  whom  he  lived  during  the  last  year 
and  a  half  of  his  life.  There  was  abundant 
testimony  to  warrant  the  jury  in  finding  that 
the  will  was  not  procured  by  undue  influence 
exercised  on  the  testator  and  there  was  suffi- 
cient evidence  to  uphold  the  verdict  of  the 
jury  on  the  question  of  the  testamentary 
capacity  of  the  testator. 

It  follows  that  the  judgment  will  be  af- 
firmed. 


NOTE. 

Admissibility  of  Declarations  of  Tes- 
tator Not  Made  at  Time  of  Ezecntion 
of  Will,  on  Question  of  Undne  In- 
flnence. 

Introductory,  717. 

Declarations  as  to  Fact  of  Undue  Influence, 

717. 
Declarations  as  to  Testator's  State  of  Mind, 

719. 
Remoteness  of  Declarations,  721. 


Introductory* 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  discussing  the  admissibility  of 
the  declarations  of  a  testator  not  made  at 
the  time  of  the  execution  of  the  will  on  the 
question  of  undue  influence.  The  earlier  cases 
are  collated  in  the  notes  to  Hobson  v.  Moor- 
man, 5  Ann.  Cas.  601;  Linebarger  v.  Line- 
oarger,  10  Ann.  Cas.  696;  and  Swope  v.  Don- 
nelly, 70  Am.  St.  Rep.  637. 

Declarations  €is  to  Fact  of  Undue  Influ- 
ence, 

The  declarations  of  a  testator  not  made  at 
the  time  of  the  execution  of  his  will  are  hot 
admissible  as  to  the  fact  of  undue  influence, 
statements  of  that  kind  being  hearsay. 

flnit'id  States. — Lipphard  v.  Humphrey, 
209  U.  S.  264,  14  Ann.  Cas.  872,  28  S.  Ct. 
561,  52  U.  S.  (L.  ed.)  783, 

A  lahama. — Winston  v.  Elliott,  169  Ala.  416, 
53  So.  750. 

Arkansas. — See  the  reported  case. 
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California. — In  re  Snowball,  157  Cal.  301, 
107  Pac.  598;  In  re  Ricks,  160  Cal.  450,  117 
Pac.  532;  In  re  Lavinburg,  161  Cal.  536,  119 
Pac.  915;  In  re  Kllborn,  162  Cal.  4,  120  Pac. 
762;  In  re  Gleason,  164  Cal.  756,  130  Pac. 
872;   In  re  Jones,  166  Cal.  lOS,  135  Pac.  288. 

District  of  Colfwmhia. — Kultz  v.  Jaeger,  29 
App.  Cas.  300. 

f/eorgia.— Edenfield  v.  Boyd,  143  Ga.  95, 
84  S.  E.  436. 

Illifwis. — Crumbaugh  v.  Owen.  238  111.  497, 
87  N.  E.  312;  Norton  v.  Clark,  253  III.  557, 
97  N.  E.  1079;  Doyle  v.  Doyle,  257  111.  229, 

100  N.  E.  960;  Kellan  v.  Kellan,  258  III.  256, 

101  N.  E.  614;  Lyman  v.  Kaul,  275  III.  11, 
113  N.  E.  944. 

Indiana.— Ditton  v.  Hart,  175  Ind.  181,  93 
N.  E.  961. 

/oM?o.— VVendt  v.  Foss,  161  la.  122,  140  N. 
W.  881;  Zinkula  v.  Zinkula,  171  la.  287,  154 
X.  W.  158;  In  re  Crissick,  174  la.  397,  156 
N.  \V.  415. 

•  Kentucky. — McConnell  v.  MeConnell,  138 
Ky.  783,  129  S.  W.  106;  Ridgely  v.  Brand, 
144  Ky.  433,  138  S.  W.  269;  Rhea'v.  Madison, 
151  ky.  262,  151  S.  W.  667;  Wilson  v.  Tay- 
lor, 167  Ky.  162,  180  S.  \V.  45. 

:     Maryland.— Wagner  v.  Klein,  125  Md.  229, 
'93  Ail.  446. 

•  Michigan. — Leffingwell  v.  Bettinghouse,  151 
Mich.  513,  115  N.  W,  731,  15  Detroit  Leg. 
N.  40;  In  re  Loree,  158  Mich.  372,  122  N.  W. 
023,  16  Detroit  Leg.  N.  630;  Provin  v.  Provin, 
161  Mich.  28.  125  N.  \V.  743,  17  Detroit  Leg. 
N.  198;  In  re  Hartlerode,  183  Mich.  51,  148 
X.  \V.  774. 

Missouri. — Teckenbrock  v.  McLaughlin,  209 
Mo.  533,  108  S.  W.  46;  Padgett  v.  Pence, 
178  S.  \V.  205;  Thomas  v.  Tliomas,  186  S.  W. 
993. 

Xehraska. — In  re  Johnson,  100  Neb.  791, 
161  N.  W.  429. 

\ew  yorA-.— Gick  v.  Stumpf,  204  N.  Y.  413, 
97  N.  E.  865,  reversing  134  App.  Div.  910, 
118  N.  Y.  S.  1108;  Smith  v.  Keller,  205  N.  Y. 
39.  98  N.  E.  214:  Matter  of  Van  Ness,  78 
Misc.  592,  139  N.  Y.  S.  485;  Matter  of  Her- 
mann, 87  Misc.  416,  150  N.  Y.  S.  118;  In  re 
Crumb,  127  N.  Y.  S.  269;  In  re  Benjamin, 
136  N.  Y.  S.  1070;  In  re  Campbell,  136  N.  Y. 
S.  1086;  Lesster  v.  Lenster,  165  N.  Y.  S. 
592, 

yorth  Carolina.— In  re  Fowler,  159  N.  C. 
203,  74  S.  E.  117;  In  re  Craven,  169  N.  C. 
561,  86  S.  E.  587. 

South  DaJcota. — Ekcrn  v.  Erickson,  157  N. 
\V.  1062. 

7Vaaa.— Simon  v.  Middleton,  51  Tex.  Civ. 
App.  531,  112  S.  W.  441;  Stubbs  v.  Marshall, 
54  Tex.  Civ.  App.  526,  117  S.  \V.  1030:  Mc- 
Donald V.  McDonald,  150  S.  W.  593;  Holt  v. 
Guerguin,  156  S.  \V.  581. 

I'tah.—ln  re  Miller,  36  Utah  228,  102  Pac. 
996 


y^nnou*.— In  re  Mason,  82  Vt.  160,  72  Ail. 
329 ;  In  re  Smith,  88  Vt.  259,  92  Atl.  223. 

^Visconsin. — In  re  Duncan,  154  Wis.  39, 
141  N.  W.  1002. 

In  the  case  of  In  re  Ricks,  160  Cal.  450, 
117  Puc.  532,  it  was  held  that  where  there 
WHS  no  other  evidence  of  undue  influence^ 
declarations  made  by  the  testatrix  years  l>e> 
fore  the  execution  of  her  will  were  not  ad- 
missible to  prove  undue  influence.  The  court 
said:  "Declarations  of  a  testator  made  sub- 
sequent to  the  execution  of  a  will  are  some- 
times admissible  when  his  mental  capacity  to 
make  a  will  is  involved.  No  question  as  to 
the  mental  capacity  of  Mrs.  Ricks  was  in- 
volved here.  They  are  admissible  also  to 
show  the  state  of  feelings  of  a  testator  to- 
wards and  his  relations  with  his  children. 
When  made  contemporaneously  with  the  ex- 
ecution of  his  will,  if  made  under  such  cir- 
cumstances as  to  constitute  a  part  of  the  re» 
gestae,  the  declarations  of  a  testator  are  also 
admissible.  But  declarations  made  subse- 
quent to  the  execution  of  a  will  are  never  ad- 
missible as  proof  themselves  of  undue  influ- 
ence or  fraud.  After  the  execution  of  hia 
will  a  testator  is  no  more  permitted  to  im- 
peach its  validity  by  declarations  respecting 
it  than  can  the  validity  of  any  other  instru- 
ment be  impeached  by  subsequent  declara- 
tions of  the  maker  respecting  it." 

In  the  case  of  In  re  Kilborn,  162  Cal.  4, 
120  Pac.  762,  evidence  of  declarations  made 
by  a  testatrix  to  the  effect  that  she  intended 
to  leave  her  property  to  her  daughter  was 
held  not  to  be  admissible  ta  prove  undue  in- 
fluence. 

In  the  case  of  In  re  Gleason,  164  Gal.  756, 
130  Pac.  872,  statements  made  by  a  testator 
a  few  moments  after  executing  his  will,  that 
he  *'had  to  do  it  right  away"  and  if  he  did 
not  do  it  it  would  be  extremely  uncomfort- 
able at  home,  being  the  mere  expression  of 
his  opinion  regarding  a  past  occurrence,  were 
held  not  to  be  admissible  to  prove  undue  in- 
fluence. 

In  Kultz  V.  Jaeger,  29  App.  Cas.  (D.  C.) 
300,  wherein  the  disputed  issue  was  whether 
undue  influence  had  been  exerted  on  a  testa- 
trix in  the  making  of  her  will,  evidence  as 
to  declarations  made  both  before  and  after 
the  execution  of  the  will,  as  to  her  testa- 
mentary intentions  and  concerning  her  rela- 
tions with  the  beneficiary  of  her  will  and  her 
next  of  kin,  was  held  not  to  be  admissible  to 
prove  undue  influence. 

In  Crumbaugh  v.  Owen,  238  111.  497,  87  N. 
E.  312,  evidence  as  to  declarations  made  by 
a  testator  before  and  after  the  execution  of 
his  will  to  the  effect  that  the  supposed  spirit 
of  his  son  had  influenced  him  in  the  disposi- 
tion of  his  property  was  held  not  to  be  ad- 
missible to  prove  undue  influence. 
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In  Norton  v.  Clark,  253  111.  567,  97  N.  E. 
1079,  evidences  of  declarations  by  a  testatrix 
that  the  beneficiary  under  her  will,  who  was 
the  divorced  husband  of  her  daughter,  had 
had  illicit  relations  with  her  and  that  he  had 
acquired  sucii  an  influence  over  her  aa  to  in* 
fluence  unduly  the  making  of  her  will,  was 
held  not  to  be  admissible  to  prove  undue 
influence,  but  was  proper  to  show  her  mental 
condition  at  the  time  the  will  was  executed. 
The  court  said:  "The  declarations  of  a  tes- 
tator are  not  admissible  as  proof  of  the  facts 
stated,  and  he  cannot  invalidate  his  will  bv 
declarations  made  either  before  or  after  its 
execution.  They  are  not  admissible  to  show 
that  a  will  was  executed  under  duress  or 
undue  influence  or  to  show  fraud,  but  they 
may  be  proved  where  they  tend  to  show  the 
mental  condition  of  the  testator  at  the  time 
of  the  execution  of  the  will  or  so  near  the 
time  that  the  same  state  of  afl'airs  must  have 
existed." 

In  Kellan  v.  Kellan.  258  111.  256,  101  N.  E. 
614,  it  appeared  that  a  testatrix  had  made 
her  home  with  those  who  benefited  bv  her 
will.  After  her  death,  the  contestants  of  her 
will  attempted  to  prove  that  before  she  ex- 
ecuted it  she  made  statements  as  to  how  she 
dc?>ired  her  property  to  be  left  and  that  she 
at  that  time  expressed  her  desire  to  cut  those 
people  off"  from  her  will.  It  was  held  that 
the  statements  couid  not  be  admitted  as  proof 
of  undue  influence. 

In  Wendt  v.  Foss,  161  la.  122,  140  N.  W. 
881,  it  appeared  that  the  illegitimate  grand- 
son of  the  testatrix  had  lived  with  her  for 
many  years  and  she  had  always  expressed 
;^reat  fondness  for  him.  In  her  will  she  gave 
him  $10.  Later  the  testatrix  made  a  state- 
ment to  a  witness  to  the  efl^ect  that  she  de- 
sired this  illegitimate  grandson  to  have  her 
farm,  and  that  she  was  going  to  the  court- 
house to  look  at  her  will,  the  contents  of 
which  she  did  not  know,  but  she  added  that 
she  did  not  wish  anything  said  about  her 
intention,  as  it  would  not  do  her  any  good. 
After  her  death,  in  a  contest  of  the  will, 
evidence  as  to  those  declarations  of  the  testa- 
trix wa»  held  not  to  be  admissible  to  prove 
undue  influence. 

In  Zinkula  v.  Zinkula,  171  la.  287,  154  N. 
\V.  158,  an  action  by  daughters  to  set  aside 
their  fatlier's  will,  it  was  held  that  letters 
written  bv  the  testator  to  the  contestants 
concerning  their  mother's  attitude  toward 
them,  and  saying  that  she  always  spoke  to 
him  in  anger,  were  not  competent  evidence 
to  prove  that  undue  influence  was  in  fact 
exerted  over  him  by  his  wife,  as  declarations 
of  the  testator  could  not  be  considered  to 
prove  undue  influence  in  the  absence  of  inde- 
pendent testimony. 

In  the  case  of  In  re  Crissick,  174  la.  397, 
156  N.  W.  415,  it  was  held  that  though  it 
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appeared  that  the  testatrix  was  a  weak  and 
retiring  woman  and  that  her  husband  was  a 
rough  and  domineering  man,  her  declarations 
that  she  had  been  induced  to  execute  a  will 
through  the  undue  influence  of  her  husband 
and  that  she  was  very  fond  of  certain  persons 
not  recognized  in  the  will  were  not  admissi- 
ble to  prove  that  undue  influence  had  in  fact 
been  exerted. 

In  Leffingwell  v.  Bettinghouse,  151  Mich. 
513,  115  N.  W.  731,  15  Detroit  Leg.  N.  40, 
it  was  held  that  statements  by  one  of  the 
contestants  in  a  will  case  to  the  effect  that 
there  had  been  a  conversation  held  in  his 
presence  between  the  proponent  and  the  tes- 
tatrix which  had  had  the  efl'ect  of  poisoning 
the  mind  of  the  latter  against  her  other  chil- 
dren were  not  admissible  to  prove  undue 
influence. 

In  Tcckenbrock  v.  McLaughlin,  209  Mo. 
533,  108  S.  W.  46,  the  court  said:  "The  dot- 
trine  of  these  cases  is  that  where  there  is  a 
charge  of  mental  incompetency  to  make  a  will 
statements  made  by  testator  are  competent; 
further,  that  where  there  is  a  charge  of 
mental  incompetency  to  make  a  will  state- 
ments made  by  testator  are  competent;  fur- 
ther, that  where  such  statements  are  made 
at  the  time  of  making  the  will  they  become 
part  of  the  res  gestae  and  admissible;  and 
that  where  there  is  an  issue  upon  the  state 
of  the  affections  of  the  testator  they  may  be 
admitted  on  that  point,  but  they  are  not  to 
be  received  or  taken  as  proof  of  the  truth 
of  facts  narrated." 

In  Gick  V.  Stumpf,  204  N.  Y.  413,  97  X.  E. 
865,  reversing  134  App.  Div.  910,  118  N.  Y. 
S-  1108,  it  was  held  that  where  a  testatrix 
gave  to  her  son  certain  money  before  her 
death,  oral  declarations  made  by  her  incon- 
sistent with  that  gift  were  not  admissible  to 
prove  fraud  or  undue  influence. 

In  Stubbs  V.  Marshall,  54  Tex.  Civ.  App. 
526,  117  S.  W.  1030,  the  court  said:  "Where 
a  will  is  charged  to  have  been  procured  by 
undue  influence,  the  law  seems  to  be  settled 
that  where  there  is  independent  evidence 
showing,  or  tending  to  show,  the  exercise  of 
luidue  influence  over  and  upon  the  mind  of 
the  testator  at  the  time  the  will  is  executed, 
then  it  becomes  competent,  for  the  purpose  of 
showing  whether  he  was  probably  influenced, 
or  what  in  fact  was  the  status  of  his  mind 
at  the  time,  to  show  his  declarations  and 
statements  relative  to  it  in  order  to  illustrate 
the  question  as  to  whether  he  was  in  fact 
influenced  thereby." 

Declarations  as  to  Testator^s  State  of 

Mind. 

Declarations  of  a  testator  made  before  or 
Aubsequent  to  the  execution  of  his  will  are 
admissible  on  an  issue  of  undue  influence  to 
prove  the  state  of  the  testator's  mind  or  his 
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affections  toward  those  who  mav  have  an  in- 
terest  in  his  will.  In  re  Snowball,  157  Cal. 
301,  107  Pac.  598;  In  re  Kilborn,  162  Cal. 
4,  120  Pac.  762;  Hurley  v.  Caldwell,  244 
III.  448,  91  N.  E.  654;  Healea  v.  Keenan, 
244  III,  484,  91  N.  E.  646;  Wilkinson  v. 
Service,  249  111.  146,  Ann.  Cas.  1912A  41, 
94  N,  E.  50;  Norton  ▼.  Clark,  253  III.  657, 
97  N.  E.  1079;  Holliday  v.  Shepherd,  269 
III.  429,  109  N.  E.  976;  McReynolds  v.  Smith, 
172  Ind.  336,  86  N.  E.  1009;  Zinkula  v. 
Zinkula,  171  la,  287,  154  N.  W.  158;  In  re 
Crissick,  174  la.  397,  156  N.  W.  415;  Graham 
v.  Courtright  (la.)  161  N.  W.  774;  Wilson  v. 
Taylor,  167  Ky.  162,  180  S.  W.  45;  Grill 
v.  O'Dell,  113  Md.  625,  77  Atl.  984;  Dud- 
derar  ▼.  Dudderar,  116  Md.  605,  82  Atl.  453; 
O'Dell  v.  Goff,  153  Mich.  643,  117  N.  W.  59; 
In  re  Cooper,  75  N.  J.  Eq.  177,  71  Atl.  676, 
affirmed  Harrison  v.  Axtell,  76  N.  J.  Eq.  614, 
75  Atl.  1100;  In  re  Crumb,  127  N.  Y.  S.  269; 
Lesster  y.  Lesster,  165  N.  Y.  S.  592;  Scott 
V.  Townsend  (Tex.)  159  S.  W.  342;  In  re 
EHterbrook,  83  Vt.  229,  75  Atl.  1. 

Thus  in  the  case  of  In  re  Snowball,  157 
Cal,  301,  107  Pac.  698,  it  appeared  that  after 
the  death  of  her  husband  the  testatrix  lived 
with  her  daughter  who  had  great  influence 
over  her  and  during  that  period  of  her  life 
she  executed  her  will.  After  her  death  her 
son  whom  she  had  practically  disinherited 
brought  a  suit  to  have  the  will  set  aside  as 
having  been  made  through  the  undue  influ- 
ence of  the  daughter,  and  the  contestant  at- 
tempted to  introduce  in  evidence  certain 
statements  of  his  mother  made  some  ten 
months  before  the  execution  of  the  will  to 
the  effect  that  she  wanted  to  make  a  will  in 
which  she  would  leave  the  contestant  $3,000 
or  $4,000,  and  leave  her  ranch  to  her  sons 
and  that  her  daughter  had  already  had 
enough.  Those  declarations  were  held  to  be 
admissible  as  bearing  on  the  state  of  mind 
of  the  testatrix  toward  her  children.  The 
court  said:  '^It  is  urged  that  evidence  was 
received  in  violation  of  the  rule  contended  for 
by  appellants  that,  Svhere  the  issue  before  the 
court  is  that  of  undue  influence,  the  declara- 
tions of  the  decedent  are  inadmissible  to  show 
her  testamentary  intention,  or  undue  influ- 
ence, and  this  is  true,  whether  the  declara- 
tions be  made  before  or  after  the  making  of 
the  will.'  The  rule  in  this  state  in  regard 
to  the  admissibility  of  such  declarations, 
when  not  so  made  as  to  constitute  a  part  of 
the  res  gestae,  is  clearly  established  by  the 
decisions.  They  are  not  admissible  in  proof 
or  disproof  of  any  statement  of  fact  con- 
tained in  them,  or  for  the  purpose  of  showing 
the  exercise  of  undue  influence.  But  wher- 
ever the  condition  or  state  of  mind  of  the 
declarant  is  a  material  matter,  declarations 
of  the  testator  legitimately  tending  to  shed 
light  on  that  question  are  admissible  solely 


for  that  purpose,  that  is  for  the  purpose  of 
showing  his  then  condition  or  state  of  mind, 
the  efl'ect  being,  as  was  said  in  the  case  of 
In  re  Arnold,  147  Cal.  594  [92  Pac.  256], 
'carefully  limited  to  the  question  of  his  con- 
dition of  mind.'  The  most  common  case  in 
which  such  declarations  are  admissible  is,  of 
course,  the  case  where  the  question  is  as  to 
the  mental  capacity  of  the  testator  to  make 
a  will.  But  the  authorities  recognize  that, 
as  is  obvious,  the  condition  or  state  of  mind 
of  the  testator  at  times  preceding  the  execu- 
tion of  the  will  is  a  material  matter  where 
the  issue  is  undue  influence,  not  for  the  pur- 
pose of  showing  the  exercise  of  undue  in- 
fluence by  another,  which  cannot  be  so  shown, 
but  for  the  purpose  of  showing  the  efl'ect  of 
undue  influence  proved  by  other  evidence.  As 
is  said  in  the  case  last  cited,  there  is  a  dis- 
tinction between  the  efl'ect  of  such  declara- 
tions to  prove  the  undue  influence  and  fraud, 
and  their  efl'ect  to  prove  the  state  of  mind  of 
the  testator." 

In  the  case  of  In  re  Kilborn,  162  Cal.  4, 
120  Pac.  762,  evidence  of  declarations  made 
by  a  testatrix  that  she  intended  to  leave  her 
property  to  her  daughter  was  held  to  be  ad- 
missible to  show  the  relations  between  them. 

In  Wilkinson  v.  Service,  249  111.  146,  Ann. 
Cas.  1912A  41,  94  N.  E.  50,  it  appeared  that 
the  testator  was  a  physician  who  had  resided 
and  practiced  for  many  years  in  Chicago. 
His  only  daughter,  who  later  contested  his 
will,  had  been  married  for  a  long  period  of 
time  and  resided  in  St.  Paul.  By  his  will 
the  testator  gave  his  household  furniture  and 
surgical  instruments  to  another  physician  and 
left  the  rest  of  his  property  to  his  sister. 
After  his  death,  the  dau^ter  brought  suit  to 
have  the  will  set  aside  as  induced  by  undue 
influence,  and  the  defendants  attempted  to 
introduce  evidence  of  a  statement  made 
bv  the  testator  to  the  effect  that  he  had 
received  a  letter  from  his  son-in-law 
forbidding  him  to  communicate  with  his 
daughter.  That  statement  taken  in  connec- 
tion with  the  fact  that  he  had  made  two 
other  wills  practically  disinheriting  his 
daughter  was  held  to  be  admissible  to  show 
his  attitude  to  his  daughter  and  his  reason 
for  making  the  will.  The  court  said:  "The 
rule  is  well  established  in  this  state  that  the 
declarations  of  the  testator  are  competent, 
in  a  contest  involving  the  validity  of  his  will, 
to  show  the  state  of  his  mind  but  not  to  prove 
the  facts  stated.  (Reynolds  v.  Adams,  90 
111.  134;  Hill  V.  Bahrns,  158  111.  314;  Taylor 
v.  Pegram,  151  111.  106;  Kaenders  v.  Mon- 
tague, 180  111.  300:  Baker  v.  Baker  [202  111 
695].)  Whatever  is  material  to  prove  tli« 
state  of  a  person's  mind  or  what  is  passing 
in  it,  and  what  were  his  intentions,  may  be 
shown  by  his  declarations  and  statements. 
The  truth  or  falsity  of  such  statements  is  of 
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no  consequence.  Tliey  are  to  be  used  only  as 
showing  the  condition  of  his  mind.  Declara- 
tions, prior  to  the  execution  of  the  will,  that 
certain  of  the  testator's  children  were  want- 
ing in  natural  affection  are  properly  consid- 
ercd  as  showing  his  state  of  mind/' 

In  McReynolds  t.  Smith,  372  Ind.  336,  86 
X.  E.  1009,  wherein  a  will  was  contested  on 
the  ground  of  testamentary  incapacity  and 
undue  influence,  it  was  held  that  evidence  as 
to  declarations  of  the  testator  that  he  had 
had  a  spiritual  revelation  to  make  a  will 
which  was  unjust  to  his  son,  that  it  was  a 
sacred  document  and  that  he  would  not 
change  it,  was  admissible  to  prove  the  condi- 
tion of  his  mind. 

In  Grill  v.  O'Dell,  113  Md.  625,  77  Atl. 
984,  it  appeared  that  a  testatrix  had  been 
making  for  many  years  deposits  in  a  bank. 
In  her  will  she  partly  disinherited  her  daugh- 
ter. In  a  contest  of  the  will  a  sister  of  the 
testatrix  testified  as  to  statements  made  by 
her  that  she  wished  the  deposit  account  to 
be  kept  secret  and  that  she  was  making  the 
savings  for  her  daughter.  Those  declarations 
were  held  to  be  admissible  to  show  the  atti- 
tude of  the  testatrix  as  to  her  estate  and  the 
object  for  which  it  was  being  accumulated. 

In  Wilson  v.  Taylor,  167  Ky.  162,  180  S. 
W.  46,  evidence  as  to  declarations  made  by  a 
testator  before  and  after  the  execution  of  his 
will  that  he  had  been  induced  to  make  it  by 
threats  of  his  wife  that  she  would  take  his 
life  was  held  to  be  competent  to  show  the 
mental  condition  of  the  testator  and  his  sus- 
ceptibility to  the  influences  by  which  he  was 
surrounded  at  the  time  he  executed  his  will. 

In  Scott  V.  Townsend  (Tex.)  169  S.  W. 
342,  the  court  said :  "The  distinction  between 
declarations  that  are  mere  narratives  of  facts 
and  those  that  are  expressive  of  some  mental 
state,  it  is  believed,  will  likewise  furnish  a 
satisfactory  explanation  of  apparent  conflicts 
In  some  of  the  many  decisions  throughout  the 
country  upon  the  question  now  under  discus- 
sion. That  physical  suffering,  intentions,  ill 
feelings,  affections,  and  other  emotions,  when 
they  are  material  circumstances  to  establish 
an  issue,  may,  on  the  principle  of  res  gestae, 
be  established  by  proof  of  declarations  con- 
temporaneouer  with  such  intentions  or  feelings 
indicating  them  is  a  familiar  doctrino:  and 
this  exception  to  the  general  rule,  which  ex- 
cludes hearsay  testimony,  is  as  well  estab- 
lished as  is  the  rule  itself." 

In  re  Esterbrook,  83  Vt.  229,  76  Atl.  1, 
wherein  a  will  was  contested  on  the  ground 
of  testamentary  incapacity  and  undue  influ- 
ence, it  was  held  to  be  competent  to  prove 
declarations  of  the  testatrix  as  to  the  cir- 
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cumstances  of  a  fall  just  prior  to  the  execu- 
tion of  her  will  as  indicating  something  of 
her. mental  condition  at  that  time. 

Remoteness  of  Declarations. 

It  is  of  course  essential  to  the  admissibility 
of  declarations  as  to  the  mental  condition  of 
a  testator  that  they  should  be  sufliciently 
close  to  the  execution  of  the  will  to  have 
some  bearing  on  his  condition  at  that  time. 
In  Winston  v.  Elliott,  169  Ala.  416,  53  So. 
760,  declarations  made  by  a  testator  many 
years  before  he  even  thought  of  making  a  will 
as  to  where  he  had  obtained  the  monev  with 
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which  he  had  bought  his  property  and  as  to 
whether  he  had  received  it  from  his  first  wife 
were  held  to  be  incompetent  because  of  their 
remoteness. 

In  Helsley  v.  Moss,  62  Tex.  Civ.  App.  57, 
113  S.  W.  599,  an  action  to  set  aside  a  will 
because  of  mental  incapacity  and  undue  in- 
fluence, declarations  made  by  the  testatrix 
many  years  before  the  execution  of  her  will 
to  the  effect  that  if  she  made  one  all  of  her 
children  should  share  alike  were  held  to  be 
inadmissible  to  prove  her  state  of  mind  at 
the  time  of  the  execution  of  the  will. 

In  Gernert  v.  Straeffer,  162  Ky,  605,  172 
S.  W.  1044,  a  will  contest,  evidence  to  prove 
an  oral  promise  made  by  the  testator 
many  years  before  to  give  certain  property 
to  the  contestants  was  held  to  be  incompe- 
tent because  it  was  too  remote  to  have  any 
bearing  on  the  issues  involved  in  the  contest. 

In  the  reported  case  it  is  held  that  a  decla- 
ration made  by  a  testator  three  and  one-half 
years  before  the  execution  of  his  will  that  he 
would  leave  his  property  to  the  members  of 
his  family  was  too  remote  to  have  any  proba- 
tion force. 

In  Smith  v.  Keller,  205  N.  Y.  39,  98  N.  E. 
214,  it  appeared  that  a  testatrix  had  disin- 
herited one  daughter  for  marrying  against 
her  will  and  lived  with  a  son  and  another 
daughter.  After  her  deceajse  the  disinherited 
daughter  brought  suit  to  have  the  will  set 
aside  as  invalid  because  of  undue  influence, 
and  offered  evidence  as  to  declarations  made 
by  the  testatrix  subsequent  to  the  execution 
of  the  will  to  the  effect  that  she  desired  to 
change  the  will  in  favor  of  the  contestant  but 
could  not  do  this  because  of  the  undue  influ- 
ence of  her  other  children.  This  testimony 
waa  held  not  to  be  admissible  on  the  issue  of 
undue  influence.  The  court  said:  "The  dec- 
larations elicited  by  the  questions  expressly 
referred  to  herein  were  made  from  six  to  ten 
years  alter  the  date  of  the  will,  and  they 
were  inadmissible  for  that  reason." 
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CISSNA   LOAN   COMPANY 

V. 

GAlVIiET  ET  AL. 

Washington    Supreme    Court — September   27, 

1915. 

87   Wanh.    438;    151   Pac,    792, 


Usury  —  TXHiat  Constitutes  ^  Provision 
for  Acceleration  of  Maturity. 

Where  a  series  of  notes  given  for  a  loan 
do  not  reserve  a  usurious  rate  of  interest 
if  paid  when  due,  but  contain  stipulations 
to  the  effect  that  default  in  payment  shall 
accelerate  maturity  of  the  entire  debt,  which 
will  render  the  interest,  for  the  time  the  bor- 
rower had  the  use  of  the  money  under  the 
acceleration  clause,  usurious,  such  notes  are 
not  void  for  usury:  the  excessive  rate  of 
interest  after  maturity  of  the  debt  being  in 
the  nature  of  liquidated  damages,  to  be  en- 
forced only  to  the  extent  not  unconscionable. 

[See  note  at  end  of  this  case.] 

Provision     for    Payment    before     Ma- 
turity. 

Instalment  notes  carrying  a  legal  rate  of 
interest,  but  which  would  carry  a  usurious 
rate  of  interest  if  paid  before  maturity  at 
borrower's  option,  are  not  void  for  usury, 
since  the  borrower  is  not  obligated  to  pay 
before  maturity. 

Appeal  from  Superior  Court,  Whatcom 
county:    Habdin,  Judge. 

Action  by  Cissna  Loan  Company,  plaintiff, 
against  Hector  Gawley  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.     Reversed. 

Hadley,    Hadley    d    Ahhott^    Thomas    R, 
Waters  and  W.  J.  Biggar  for  appellant. 
Craven  d  Greene  for  respondents. 

[439]  FULLEBTON,  J. — On  April  8,  1910,  the 
respondents.  Hector  Gawley  and  Jessie  M. 
Gawley,  his  wife,  executed  and  delivered  to 
the  Home  Loan  Company,  a  corporation,  then 
doing  business  in  the  city  of  Bellingham,  their 
joint  and  several  promissory  notes,  ninety- 
six  in  number,  each  providing  for  the  pay- 
ment to  the  Home  Loan  Company  of  the  sum 
of  $24.80.  The  notes  were  numbered  from  1 
to  9(S,  inclusive,  and  were  of  like  tenor  and 
effect,  save  as  to  the  time  of  maturity;  the 
note  num))ered  1  maturing  on  the  8th  day  of 
the  first  following  month,  the  note  numbered 
2  on  the  dth  day  of  the  second  following 
month,  the  note  numbered  3  on  the  8th  day 
of  the  third  following  month,  and  so  on  for 
tlio  remainder  of  the  scries.  The  terms  of 
the  several  notes  are  sufficiently  indicated  by 
the  terms  of  the  first  of  the  series,  which  we 
herewith  set  forth  in  full: 


"(Note  No.  1.    Series  No.  294.) 
"Bellingham,  Wash.,  April  8,  1910. 

"On  or  before  May  8,  1910,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  Hoin»» 
Ix>an  Co.  at  its  office,  Bellingham,  W^aah., 
the  sum  of  twenty-four  80-100  dollars,  $24.80. 
With  interest  at  the  rate  of  one  per  cent  per 
month  from  maturity  until  paid. 

"For  value  received,  each  and  every  person 
signing  or  endorsing  this  note  binds  himself 
as  a  principal  and  not  as  a  surety,  waives 
presentment,  demand,  protest  and  notice  of 
nonpayment  thereof,  and  agrees  that  the  time 
of  payment  may  be  extended;  and  further 
promises  and  agrees  that  if  this  not  is  placed 
in  the  hands  of  an  attorney  for  collection 
after  it  becomes  due,  to  pay  a  reasonable  at- 
torney's fee,  whether  the  collection  is  made 
by  suit  or  otherwise,  which  fee  shall  be  pay- 
able when  this  note  is  so  placed  for  collection, 
and  this  note  being  one  of  the  series  of  notes 
as  indicated  by  [440]  the  series  number  here- 
on, and  on  each  of  the  96  notes,  the  entire 
series  shall  become  due  and  payable  upon  de- 
fault of  any  one  of  said  notes,  and  if  an  ac- 
tion is  brought  to  foreclose  the  mortgage 
given  to  secure  these  notes,  consents  that  a 
deficiency  judgment  may  be  rendered  against 
him. 

"A  discount  of  5  per  cent  per  annum  will 
be  allowed  for  the  unexpired  time  on  any  note 
paid*  before  due. 

"Hector  Gawley, 
"Jessie  M.  Gawley." 

The  notes  were  secured  by  a  mortgage  upon 
certain  real  property  belonging  to  the  makers 
of  the  notes.  The  mortgage  recited  that  it 
was  executed  in  consideration  of  the  sum  of 
$2,380.80,  receipt  of  which  was  acknowledged, 
and  was  conditioned  for  the  payment  of  the 
notes  according  to  their  tenor  and  effect.  It 
was  conditioned  further  to  the  effect  that 
the  mortgagors  would  keep  the  buildings  on 
the  mortgaged  premises  insured  in  a  named 
sum,  and  in  case  of  their  failure  so  to  do, 
that  the  mortgagee  might  insure  the  prem- 
ises, whereupon  the  premiums  paid  for  such 
insurance  should  become  a  lien  upon  the 
premises  secured  by  the  mortgage.  It  con- 
tained also  a  provision  for  a  reasonable  at- 
torney's fee  in  case  suit  or  action  should  be 
begun  to  foreclose  the  mortgage,  and  con- 
tained the  usual  accelerating  clause  to  the 
effect  that  the  whole  of  the  sum  should  be- 
come due  and  payable  in  case  of  the  failure 
of  the  mortgagors  to  pay  any  of  such  notes 
as  they  matured. 

Subsequent  to  the  execution  of  the  notes 
and  mortgage,  the  Cissna  Loan  Company,  the 
appellant  in  this  action,  succeeded  to  the  title 
and  interest  of  the  Home  Loan  Company  in 
and  to  the  same.  Thereafter,  by  mutual 
agreement  between  the  parties,  the  term?  of 
the  notes  were  changed  so  as  to  make  the 
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clause  therein  relating  to  the  discount  read: 
"All  unearned  interest  will  be  deducted  from 
any  note  paid  before  due;"  the  makers  con- 
senting thereto  in  writing. 

The  makers  of  the  notes  paid  them  down  to 
and  including  the  note  numbered  21,  which 
became  due  February  8,  1912,  but  defaulted 
as  to  the  remainder.  This  action  was  begun 
[441]  bj  the  Cissna  Loan  Company,  as  plain- 
tiff, against  the  makers  of  the  notes  and  mort- 
gage, as  defendants,  after  maturity  of  the 
note  numbered  38,  to  recover  upon  the  unpaid 
notes  and  to  foreclose  the  mortgage.  In  its 
complaint  the  plaintiff  set  forth  the  notes 
and  mortgage  according  to  their  terms  and 
conditions,  alleged  that  there  was  due  there- 
on, at  the  time  of  the  commencement  of  such 
proceedings,  $1,604.40;  that  it  had  expended 
$14  in  payment  of  insurance  on  the  premises; 
that  $175  was  a  reasonable  sum  to  be  allowed 
it  as  attorney's  fees,  and  for  these  sums  de- 
manded judgment. 

The  principal  defense  was  that  of  usury. 
The  defendants'  evidence  tended  to  show  that 
the  notes  and  mortgage  were  executed  in  con- 
sideration of  an  actual  loan  of  $1,600,  which, 
they  contended,  if  repaid  according  to  the 
terns  of  the  notes  as  they  matured,  or  if 
recovery  were  permitted  according  to  their 
terms  in  case  of  default  in  such  payment,  a 
rate  of  interest  would  be  exacted  for  a  loan 
or  forbearance  of  money  greater  than  twelve 
per  centum  per  annum;  the  maximum  rate 
of  interest  permitted  by  the  statute. 

The  trial  court  found  from  the  evidence 
that  the  actual  amount  of  the  loan  was 
$1,605;  and  that  the  sum  reserved  as  interest 
therein  was  less  than  twelve  per  centum  per 
annum,  if  the  notes  were  paid  according  to 
their  tenor  and  effect  as  they  fell  due,  but 
that,  because  of  the  accelerating  clause  there- 
in permitting  the  recovery  of  the  whole  sum 
of  principal  and  interest  prior  to  maturity  in 
case  of  a  default  in  the  payment  of  any  one  of 
them,  the  contract  was  usurious.  The  court 
also  found  that  the  penalties  imposed  by  the 
statute  exceeded  the  amount  of  the  loan,  and 
that  the  plaintiff  was  not  entitled  to  recover 
any  part  of  the  unpaid  balance  thereof.  Judg- 
ment was  thereupon  entered  cancelling  the 
obligation  sued  upon.  This  appeal  is  from 
the  judgment  so  entered. 

We  agree  with  the  trial  court  that,  had  the 
makers  of  the  notes  paid  them  as  they  ma- 
tured, they  would  not  have  paid  interest  on 
the  principal  sum  borrowed  in  excess  of 
twelve  per  centum  per  annum  for  the  time 
they  had  the  use  of  such  principal  [442]  sum. 
The  respondents  have,  however,  offered  a  num- 
ber of  solutions  of  the  raathematieal  problem 
involved  which  lead  to  a  contrary  conclusion. 
But  without  entering  into  details,  we  think 
the  formulas  employed  in  making  the  cal- 
culation inapplicable.  The  contract  of  loan  is 


not  on  its  face  usurious.  It  is  made  to  ap- 
pear so,  if  it  so  appears  at  all,  by  showing 
ulterior  facts;  by  the  showing  that  the  ac- 
tual consideration  for  the  contract  was  a  loan 
or  forbearance  of  money  in  a  sum  less  than 
the  aggregate  sum  agreed  to  be  repaid.  Ul- 
terior inquiry  is  thus  permissible  from  the 
necessities  of  the  case,  since  otherwise  usury 
would  always  be  concealed  in  the  form  of  the 
contract,  and  the  statute  forbidding  it  there- 
by rendered  nugatory.  Hence  the  courts,  in 
determining  whether  a  particular  transac- 
tion is  usurious,  disregard  the  form  and  look 
to  the  substance  of  the  transaction.  But  in 
so  doing  they  will  not  resort  to  refined 
theories,  either  for  the  purpose  of  making  the 
transaction  usurious,  or  of  relieving  it  from 
usury.  They  will  determine  the  time  the 
borrower  is  to  have  the  use  of  the  principal 
sum  loaned,  and  ascertain  whether  the  in- 
terest reserved  for  such  time  exceeds  the 
statutory  rate. 

Applying  the  principle  to  the  present  case, 
we  find  that  the  case  is,  in  essence,  a  loan  of 
a  given  sum  of  money  to  be  returned  in  par- 
tial payments  made  at  stated  intervals  in  a 
given  amount.  The  solution  of  the  problem 
is,  therefore,  found  by  finding  what  per  an- 
num rate  of  interest  will  be  paid  on  a  loan 
of  $1,605  by  the  payment  of  $24.80  monthly 
for  ninety-six  months;  the  payments  to  be 
applied  on  the  loan  according  to  the  ordinary 
rule  of  partial  payments.  Such  an  ascer- 
tained rate  will  be  found  to  be  less  than 
twelve  per  centum  per  annum;  it  will  be 
found  that  the  sum  reserved  as  interest  is 
equal  to  a  rate  per  annum  on  the  amount  of 
the  loan  of  between  10.5  per  centum  and  10.6 
per  centum  per  annum  for  the  time  the  bor- 
rowers are  permitted  to  have  the  use  of  the 
principal  sum. 

Since,  therefore,  the  interest  reserved  does 
not  exceed  the  maximum  statutory  rate  if 
paid  according  to  the  terms  of  the  [443] 
contract  of  loan,  it  remains  to  inquire  wheth- 
er the  accelerating  clauses  of  the  contract 
render  it  usurious.  The  usual  test  for  the 
existence  of  usury  is,  will  the  contract,  if  per- 
formed, result  in  producing  to  the  lender  a 
rate  of  interest  greater  than  the  maximum 
rate  permitted  by  the  statute,  and  was  such 
result  intended.  The  courts  generally  hold 
that  stipulations  in  the  contract  to  the  effect 
that  default  in  the  payment  of  interest,  or 
of  an  installment  of  the  principal,  shall  ac- 
celerate the  maturitv  of  the  entire  debt  are 
not  usurious,  even  though  the  contract,  if 
enforced  according  to  the  terms  of  the  de- 
fault, will  result  in  giving  the  lender  a  rate 
of  interest  greater  than  the  maximum  statu- 
tory rate.  They  regard  the  excessive  rate 
after  maturity  as  in  the  nature  of  liquidated 
damages  or  penalties,  to  be  enforced  only  to 
the  extent  that  thev  are  not  unconscionable. 
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39  Cyc.  953;  Cridcr  v.  San  Antonio  Real  Es- 
tate, etc.  Assoc.  33  Tex.  Civ.  App.  309,  37 
S.  W.  237,  46  S.  W.  803;  Taylor  v.  Buzard, 
114  Mo.  App.  022,  90  S.  W.  120;  Goodale  v. 
Wallace,  19  S.  D.  405,  9  Ann.  Cas.  545,  103 
X.  W.  051,  117  Ain.  St.  Rep.  902;  Law  Guar- 
antee, etc.  Soc.  V.  Hogue,  37  Ore.  544,  02  Pac. 
380,  03  Pac.  690;  Savannah  Sav.  Bank  v. 
Logan,  99  Ga.  291,  25  S.  E.  692;  Richardson 
V  Campbell,  34  Neb.  181,  51  N.  W.  753,  33 
Am.  St.  Rep.  033. 

Our  own  cases  are  to  the  sajne  effect.  In 
Blake  v.  Yount,  42  Wash.  101,  7  Ann.  Cas. 
487,  84  Pac.  025,  114  Am.  St.  Rep.  106,  the 
action  was  upon  a  promissory  note  provid- 
ing that,  in  case  the  interest  accrued  therein 
was  not  paid  when  due,  the  amount  thereof 
should  be  added  to  the  principal  and  the 
whole  thereof,  both  interest  and  principal, 
should  bear  interest  thereafter  at  the  maxi- 
mum rate  permitted  by  statute.  The  defense 
was  usury,  but  the  court  held  the  note  not  to 
be  usurious,  using  the  following  language: 

"Wherever  the  debtor  by  the  terms  of  the 
contract  can  avoid  the  payment  of  the  larger 
by  the  payment  of  the  smaller  sum  at  an 
earlier  date,  the  contract  is  not  usurious  but 
additional,  and  the  larger  sum  becomes  a 
mere  penalty.  [444]  The  rule  is  stated  in  29 
Am.  &  Eng.  Enc.  of  Law  (2d  ed)  507,  as  fol- 
lows : 

"  'Stipulations  to  the  effect  that  if  the  debt 
be  not  paid  at  maturity  it  shall  draw  interest 
thereafter  at  rate  greater  than  the  statutory- 
limit  are  now  generally  regarded  as  penal- 
ties to  induce  prompt  payment,  and  as  the 
debtor  has  it  in  his  power  to  avoid  paying 
the  penalty  by  discharging  the  debt  when  due, 
such  agreements  are  held  to  be  free  from 
usury.' " 

See,  also,  Krutz  v.  Robbins,  12  Wash.  7,  40 
Pac.  416,  60  Am.  St.  Rep.  871,  28  L.R.A.  676; 
Thomson  v.  Koch,  62  W-ash.  438,  113  Pac. 
1110. 

Tested  by  these  rules,  the  notes  are  not 
usurious  for  the  reason  assigned  by  the  re- 
spondents. The  lender  cannot,  by  the  terms 
of  the  notes,  exact  from  the  borrowers,  of  his 
own  volition,  a  greater  rate  of  interest  than 
the  maximum  rate  permitted  by  the  statute. 
This  right,  if  it  accrues  to  it  at  all,  accrues 
by  reason  of  the  default  of  the  borrowers, 
and  this  we  hold,  as  we  believe  with  the 
weight  of  authority,  cannot  make  a  contract 
illegal  which  would  otherwise  be  legal  if  per- 
formed by  the  borrowers.  As  was  said  in 
Crider  v.  San  Antonio  Real  Estate,  etc.  Assoc, 
supra : 

"It  is  on  the  assumption  that  contracts 
will  be  performed  according  to  their  stipula- 
tions by  the  parties  to  them,  and  not  upon 
the  supposition  that  they  will  be  violated, 
their  legality  should  be  determined.  It  would 
be  an  anomaly  to  make  the  violation  of  a  con- 
tract the  test  of  its  legality;   to  say  to  a 


party,  *If  you  perform  your  agreement  accord- 
ing to  its  terms,  it  is  valid  and  meets  all  the? 
li^quirements  of  the  law;  but  if  you  fail  to 
observe  its  provisions,  it  ipeo  facto  beconaea 
illegal.'  This  would  place  it  in  the  power  of 
one  by  a  breach  of  a  legal  agreement  by  his 
own  wrong  to  avoid  its  performance  and  to 
visit  the  punishment  due  his  own  iniquity 
upon  him  whose  rights  he  has  violated.  The 
party  who  violated  his  contract  alone  should 
suffer  and  be  held  liable  for  the  consequences 
of  its  violation.'' 

But  the  trial  court  seems  to  have  rested  its 
decision  in  part  on  the  fact  that  the  notes 
were  payable  before  maturity  at  [445]  the 
option  of  the  borrowers,  at  an  advanced  rate 
of  interest  which  would  render  them  usurious 
if  so  paid.  But  we  cannot  think  this  fact 
justifies  the  conclusion  that  the  notes  are 
usurious.  Such  a  payment  would  be  volun- 
tary on  the  part  of  the  borrowers.  They  were 
in  no  way  obligated  to  pay  the  loan  before  ma- 
turity. The  agreement  was  thus  in  the  nature 
of  a  penalty  which  the  lender  exacted  for  the 
privilege  of  paying  before  maturity.  Not 
being  capable  of  enforcement  by  him,  it  was 
not  usurious.  As  was  said  in  Eldred  v.  Hart, 
87  Ark.  634,  113  S.  W.  213: 

"In  the  present  case  Hart  had  the  option 
to  let  the  loan  run  for  the  entire  period  of 
live  years;  and  if  he  had  done  so,  the  undis- 
puted facts  show  that  he  would  have  paid 
eight  per  cent  interest.  The  parties  had  the 
right,  when  the  contract  was  made,  to  divide 
up  the  payments  for  interest  to  suit  their  own 
convenience,  and  to  have  separate  obligations 
given  for  all  or  any  part  of  it. 

"This  seems  to  have  been  the  plan  adopted. 
If  Hart  had  let  the  loan  run  for  the  full 
period  of  five  years,  he  does  not  claim  that 
he  would  have  paid  more  than  eight  per  cent 
interest.  He  could  not  have  been  compelled 
to  have  paid  it  before  that  time.  He  did  not 
obligate  himself  to  do  so.  He  only  obligated 
himself  to  pay  the  interest  as  it  accrued  be- 
fore the  principal  sum  fell  due.  So  then  it  is 
undisputed  that  by  the  terms  of  the  contract, 
as  it  could  have  been  enforced  against  him, 
it  was  not  affected  with  usur^'.  The  payment 
made  by  the  appellee  Hart  was  voluntary,  and 
was  in  the  exercise  of  an  option  given  him  by 
the  contract. 

"Where  a  debt,  including  both  principal  and 
interest  and  due  by  installments,  if  paid  ac- 
cording to  the  terms  of  the  contract,  is  free* 
from  usury,  the  transaction  is  not  rendered 
usurious  by  the  voluntary  payment  of  the 
debt  in  full  before  some  of  the  installments 
matured,  although  as  a  result  the  creditor 
would  receive,  in  the  aggregate,  a  suni 
amounting  to  more  than  the  principal  and  the 
maximum  legal  rate  of  interest." 

The  foregoing  considerations  require  a  re- 
versal of  the  judgment  entered  in  the  trial 
court.     We  think,  however,  that  it  would  be 


CISSNA  LOAN  CO.  v.  GAWLEY. 

87   Wash.  J^S8. 


725 


■nconscionable  to  enforce  the  contract  accord- 
ing to  [446]  the  terms  provided  therein  in 
case  of  a  breach  of  the  conditions.  But,  since 
the  parties  contracted  for  a  rate  of  interest 
on  the  principal  loan  approximating  10.5  per 
centum  per  annum,  it  would  be  but  just  to 
allow  interest  on  the  principal  sum  of  the 
loan  at  that  rate,  both  prior  and  subsequent 
to  the  default.  The  lender  also  paid,  on  be- 
half of  the  respondents,  the  sum  of  $14  in 
premiums  for  insurance  on  the  mortgaged 
premises,  and  this  sum  should  be  added  to 
the  principal  sum  and  draw  interest  at  a 
like  rate. 

Making  application  of  the  rule,  we  find  that 
there  was  due  on  the  principal  sum  borrowed, 
after  the  payment  of  the  note  numbered  21, 
namely,  on  January  28,  1912,  the  sum  of 
$1,358.20,  adding  to  this  the  insurance  pre- 
mium of  $14  makes  a  total  of  $1,372.20.  We 
also  find  that  a  reasonable  attorney  fee  to  be 
allowed  the  plaintiff  is  the  amount  demanded 
in  the  complaint,  namely,  $175. 

The  judgment  appealed  from  is  therefore 
reversed,  and  the  cause  remanded  with  in- 
structions to  enter  in  favor  of  the  plaintiff 
and  against  the  defendants  the  usual  judg- 
ment and  decree  of  foreclosure  in  the  sum  of 
$1,372.20,  with  simple  interest  thereon  at  the 
rate  of  10.5  per  centum  per  annum  from  Jan- 
uary 8,  1912,  together  with  an  attorney  fee 
of  $175. 

Morris,  C.  J.,  Ellis  and  Main,  JJ.,  concur. 


NOTB. 

ProTialon  for  Aeoeleratlom  of  MAturi- 
ty  of  Debt  on  Default  in.  Pajmont  of 
Intovoat  or  laatnlment  of  Prineipal 
as  Uanriona. 

It  seems  to  be  well  settled  that  a  provision, 
in  an  agreement  for  the  payment  of  money, 
which  accelerates  the  maturity  of  the  debt  on 
default  in  payment  of  either  interest  or  an 
instalment  of  principal  does  not  constitute 
usury.  Wells  v.  Girling,  4  Moo.  C.  PL  78,  1 
Brod.  &  B.  447,  5  E.  G.  L.  142;  Georgia  South- 
ern, etc.  R.  Co.  v.  Mercantile  Trust,  etc.  Co.  94 
Ga.  306,  21  S.  E.  701,  47  Am.  St.  Rep.  153, 
32  L.R.A.  208;  Moore  v.  Cameron,  93  N.  C. 
51;  Garland  v.  Union  Trust  Co.  (Okla.)  165 
Pac.  197;  Goodale  v.  Wallace,  19  S.  D.  405, 
9  Ann.  Cas.  645,  103  N.  W.  651,  117  Am  St. 
Rep.  962;  Stuart  v.  Tenison  Bros.  Saddlery 
Co.  21  Tex.  Civ.  App.  530,  53  S.  W.  83: 
Dugan  v.  Lewis,  79  Tex.  246,  14  S.  W.  1024, 
23  Am.  St.  Rep.  332,  12  L.R.A.  03.  See  also 
Crider  v.  San  Antonio  Real  Estate,  etc. 
Assoc.  13  Tex.  Civ.  App.  399,  37  S.  W.  237, 
46  S.  W.  863,  89  Tex.  597,  35  S.  W.  1047. 
And  see  the  reported  case. 

In  Moore  v.  Cameron,  93  N.  C.  51,  it  ap- 
peared that  money  was  borrowed,  to  bo  re- 


paid within  five  years,  with  interest  payable 
semi-annually  at  the  rate  of  eight  per  cent. 
One  of  the  provisions  of  the  agreement  was 
that  in  case  of  default  of  payment  of  any  of 
the  interest  instalments  the  entire  principal 
and  interest  should  become  due.  It  was  held 
that  there  was  no  usury  in  the  agreement. 
The  court  said :  "Now  can  the  form  in  which 
the  obligation  to  pay  interest  is  put  be  al- 
lowed the  effect  of  making  the  debtor  pay  in- 
terest, when  as  such  none  does  or  can  accrue? 
The  defendants  ascribe  this  result  to  the  fact 
that  bonds  therefor  are  given,  and  the  deed 
declares  upon  a  failure  to  pay  any  one  of 
them,  that  each  shall  become  a  present  in- 
debtedness without  reference  to  their  char- 
acter as  representing  interest.  This  would 
be  to  sacrifice  substance  to  form  and  thwart, 
by  literal  interpretation  of  a  few  words,  the 
clear  intent  and  understanding  of  both  par- 
ties, in  entering  into  the  arrangement  under 
which  the  securities  were  issued,  and  most 
oppressive  in  its  operation  on  the  debtor. 
The  true  and  just  construction  is,  in  our  opin- 
ion, that  the  lender  reserves  the  right,  in  the 
contingency  mentioned,  to  terminate  the 
credit  and  recall  what  was  then  due  of  prin- 
cipal and  interest  without  further  indulgence 
or  delay,  and  in  order  to  this,  to  require  a 
sale  of  the  land  conveyed  for  its  security. 
This  election  exercised  involves  the  surrender 
of  all  the  outstanding  interest  bonds  not  re- 
quired for  what  was  then  due,  and  so  will 
the  court  adjudge." 

In  Goodale  v.  Wallace,  19  S.  D.  405,  9  Ann. 
Cas.  545,  103  N.  W.  651,  117  Am.  St.  Rep. 
962,  it  appeared  that  the  defendant  executed 
a  number  of  notes,  payable  at  different  times 
in  consecutive  order,  for  the  payment  of  a 
mortgage  debt  due  to  the  plaintiff.  The  mort- 
gage contained  a  stipulation  that  in  case  of 
default  of  payment  of  any  of  the  notes  as 
they  fell  due,  or  of  interest,  all  the  notes  and 
interest  should  become  due  and  payable.  On 
the  question  whether  this  proviso  was  binding 
the  court  said:  "It  is  further  contended  by 
the  appellants  that  as  there  was  a  stipula- 
tion in  the  mortgage  that  if  the  mortgagors 
should  fail  to  pay  any  portion  of  the  above- 
mentioned  sum,  either  principal  or  interest, 
promptly  at  the  times  they  should  become 
due,  the  whole  sum — ^both  principal  or  inter- 
est— should  at  once  become  due  and  collect- 
able, therefore  the  contract  was  clearly  usuri- 
ous, as  the  whole  amount  of  the  principal  of 
the  notcH  would  become  due  and  payable  upon 
default  in  the  payment  of  the  first  note;  but 
this  contention  is  untenable,  for  the  reason 
that  such  stipulation  is  in  the  nature  of  a 
penalty  from  which  the  mortgagors  could 
relieve  themselves  by  a  prompt  payment  of 
the  notes  when  due.  Webb  on  Usury,  §  120; 
29  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  p.  486. 
The  author,  in  speaking  of  this  class  of  cases, 
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says:  ^So,  if  the  provision  for  the  payment 
of  excessive  interest  is  dependent  on  con- 
tingency which  the  borrower  may  avoid  by 
paying  the  debt,  with  legal  interest,  the  loan 
will  not  be  deemed  usurious/  State  v.  El- 
liott, 61  Kan.  518,  69  Pac.  1047;  Tholen  v. 
Duffy,  7  Kan.  406.  A  similar  clause  is  fre- 
quently inserted  in  mortgages,  but  the  stipu- 
lation has  never  been  held  as  constituting 
a  contract  for  the  payment  of  usurious  in- 
terest, so  far  as  our  researches  extend." 

In  Dugan  v.  Lewis,  79  Tex.  246,  14  S.  W. 
1024,  23  Am.  St.  Rep.  332,  12  L.R.A.  93,  the 
court  said :  ^*It  is  contended  that  as  the  deed 
of  trust  provides  that  on  failure  of  the  bor- 
rower to  pay  said  note  or  either  of  said 
coupons,  or  failure  to  comply  with  any  of  the 
stipulations  contained  in  said  deed  of  trust, 
the  whole  sum  of  money  secured  thereby  may 
without  notice  to  the  borrower,  at  the  option 
of  the  lender  or  his  assigns,  and  at  his  option 
only,  be  declared  due  and  payable  at  once, 
and  the  trustee  was  authorized  to  take  pos- 
session and  sell  the  land;  and  as  default  was 
made  in  the  payment  of  the  coupon  due  De- 
cember 1,  1887,  and  the  whole  amount  was  de- 
clared due,  the  whole  five  years  interest  be- 
came collectable  according  to  the  terms  of  the 
contract  long  before  the  termination  of  the 
five  years,  thus  making  the  interest  reserved 
greater  on  the  happening  of  the  contingency 
than  12  per  cent  per  annum,  and  the  contract 
usurious  under  the  laws  of  this  state.  We 
do  not  think  that  a  correct  construction  of 
the  contract  will  make  a  greater  amount  of 
interest  due  and  collectable  upon  it  than 
shall  have  accrued  on  the  principal  calculated 
up  to  the  date  of  collection  at  the  rate  named 
in  the  note;  or  in  other  words,  that  any  un- 
accrued interest  comes  within  the  proper 
meaning  of  the  stipulation." 

So  in  Wells  v.  Girling,  4  Moo.  C.  PI.  78,  1 
Brod.  &  B.  447,  5  E.  C.  L.  142,  it  was  said : 
"Blosset,  Serjt.  in  moving  for  the  rule  contend- 
ed, that  if,  according  to  the  terms  of  the  note, 
the  whole  87 ^  3s.  had  been  paid  upon  a  fail- 
ure of  the  first  instalment  or  anv  instalment 

m 

prior  to  the  last,  a  part  of  the  7/,  Ss,  which 
constituted  the  interest  of  the  80?,  from  the 
nth  of  May,  1816,  to  the  24th  of  June,  1818, 
would  have  been  paid  before  it  became  due 
as  interest,  and  therefore  the  contract  was 
usurious.  He  cited  2  Hawk.  pi.  cor.  tit. 
Usury,  and  Morse  v.  Wilson  (4  T.  R.  353; 
verba  Aahhurst,  J.).  .  .  .  But  the  court 
was  unanimously  of  opinion  that  this  was  a 
common  stipulation  for  a  penalty  in  case  of 
a  default,  and  not  a  usurious  contract." 

But  in  Miller  v.  Fergerson  (Ky.)  47  S.  W. 
1081,  the  court  said:  "It  was  stipulated  in 
the  bond  that,  in  case  appellant  got  in  ar- 
rears as  to  payment  of  as  many  as  four  of 
said  notes,  appellee  should  have  the  right 
to  treat  all  as  due  and  payable.     ...     In 


our  opinion,  the  lower  court  erred  in  sustain- 
ing a  demurrer  to  the  answer,  and  rendering 
judgment  for  the  entire  amount  claimed  in 
the  petition.  In  the  first  place,  according  to 
statements  in  the  answer,  which  are  to  be 
taken  as  true  on  demurrer,  the  sum  of  $650 
was  exclusively  for  loaned  money ;  and,  while 
the  agreement  to  count  interest  thereon  for 
live  years  might  have  been  enforced  at  end 
of  that  period,  no  part  of  the  principal  and 
interest  thus  added  together  was  collectable 
before,  because  the  transaction  would  be 
thereby  rendered  usurious." 


v. 


ATLANTIC    TRANSPORT    COMPAmT, 

LIMITED. 

New  York  Court  of  Appeals — ^March  6,  1917. 

220  X.  Y,  249;  116  N,  JB.  715. 


Dead  Bodies  —  Property  Rislit  in  De»d 
Body. 

There  is  no  right  of  property  in  a  dead 
body  in  the  ordinary  commercial  use  of  the 
term. 

[See  note  at  end  of  this  case.] 

Right  of  Disseotioa. 

Under  Penal  Law  (Consol.  Laws,  c.  40), 
§2211,  as  to  burial  of  dead  bodies,  right  of 
dissection  exists  only  when  a  coroner  is  au- 
thorized by  law  to  hold  an  inquest,  or  when 
the  next  of  kin  authorizes  dissection  to  learn 
the  cause  of  death. 

Duty  to  Bury. 

At  common  law  it  is  the  duty  of  an  indi- 
vidual under  whose  roof  a  poor  person  dies 
to  carry  the  body  decently  covered  to  the 
place  of  burial,  and  the  body  cannot  be  cast 
out  80  as  to  expose  it  to  violation  or  offend 
the  feelings  or  injure  the  health  of  the  living. 

Unneceasary  Burial   at   Sea. 

Where  a  steamship  passenger  died,  and  the 
body  was  embalmed  and  put  in  such  condition 
that  it  could  have  been  carried  to  New  York, 
the  common-law  duty  of  the  steamship  com- 
pany was  to  carry  the  body  to  New  York 
and  to  deliver  it  to  the  next  of  kin  for  burial, 
and  for  breach  of  such  duty  a  son  has  a 
cause  of  action. 

Actions  —  Novel  Cause  of  Action. 

•That  the  action  is  novel,  and  there  is  no 
precedent,  does  not  lead  to  a  conclusion  that 
there  is  no  remedy  for  the  alleged  wrong. 

Bead  Bodies  —  Property  Riglit  in  Dead 
Body. 

A  son  has  a  legal  right  to  the  poss(>ssion 
of  the  dead  bodv  of  his  father,  and  anv  un- 
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lawful    interference   with    that   right   is   an 
actionable  wrong. 

[See  note  at  end  of  this  case.] 

Damages  —  Inferemoe  of  Daa&msA  from 
Breaeli  of  Contraot. 

Whenever  there  is  a  breach  of  a  contract 
for  the  invasion  of  a  legal  right  the  law 
infers  some  damage. 

Dead    Bodies  —  Action,    for    Injury  — 
Parties. 

A  son  suing  a  steamship  company  which 
buried  his  de<'eased  father's  body  at  soa  for 
mental  anguish  and  personal  damage  need 
not  join  his  brothers  and  sisters  as  plaintilTs. 

P'inUy  V.  Atlantic  Transport  Co.  172  K.  Y. 
A  pp.  Div.  907,  affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  by  H.  Blair  Finley,  plaintiff, 
against  Atlantic  Transport  Company,  Lim- 
ited, defendant.  Judgment  for  plaintiff  at 
Special  Term  of  Supreme  Court.  Judgment 
affirmed  by  Appellate  Division  of  Supreme 
Court.  Defendant  appeals.  Tlie  facts  are 
stated  in  the  opinion.    Affirmed. 

Ray  Rood  Allen  and  yorman  B.  Beecher 
for  appellant. 

Gilbert  H.  Montague  and  Walter  D.  Wile 
for  respondent. 

[252]  HoGAN,  J. — Tlie  Appellate  Division 
of  the  first  department  has  certified  in  this 
case  that  in  its  opinion  a  question  of  law  is 
involved  which  ought  to  be  reviewed  by  the 
Court  of  Appeals,  as  follows: 

1.  Does  the  complaint  state  facts  sufficient 
to  constitute  a  cause  of  action? 

2.  Is  there  a  defect  of  parties  in  that  the 
other  next  of  kin  of  Clement  B.  Finlev  are 
not  joined  as  parties  plaintiff  in  this  action? 

[253]  Briefly  summarized,  the  complaint 
alleges  that  the  defendant  is  engaged  in  the 
operation  of  a  steamship  line  and  employed 
in  the  transportation  of  passengers  between 
England  and  the  United  States. 

June  28th,  one  Clement  B.  Finley  pur- 
chased from  defendant  a  ticket  entitling  him 
to  first-class  passage,  from  London  to  New 
York  on  the  steamship  Minneapolis,  operated 
by  defendant,  and  boarded  the  steamship, 
upon  which  there  were  none  but  first-class 
passengers  and  the  crew.  The  steamship  pro- 
ceeded to  the  city  of  New  York  and  docked 
at  tliat  port  about  six  o'clock  in  the  evening 
of  July  7th,  1013, 

The  plaintiff  is  a  son  of  Clement  B.  Finley, 
deceased.  The  latter  at  the  time  of  his  death 
had  no  wife  living,  but  left  the  plaintiff  and 
other  sons  and  daughters.  The  plaintiff  and 
Clement  B.  Finley,  during  his  lifetime,  re- 
sided at  Chattanooga,  Tennessee. 

During  the  course  of  the  voyage  and  about 
7  o'clock  in  the  morning  of  July  2d,  191.3, 
Clement  B.  Finley  died.     Immediately  upon 


his  death  defendant  took  possession  of  his 
property  and  effects  of  the  value  of  seven 
hundred  fifty  dollars,  amongst  which  prop- 
erty and  effects  were  letters  indicating  that 
plaintiff  was  a  son  of  Clement  B.  Finley,  and 
the  address  of  the  plaintiff;  that  the  amount 
of  the  personal  effects  of  the  deceased  greatly 
exceeded  the  sum  necessary  to  defray  the 
expenses  of  notice  to  plaintiff  of  such  death, 
which  might  have  been  communicated  to  him 
at  his  address,  together  with  the  expense  of 
embalming  the  body,  transportation  of  the 
same  to  New  York  and  giving  it  a  decent 
burial. 

Shortly  after  the  death  of  Mr.  Finley  the 
defendant  caused  his  bodv  to  be  embalmed, 
whereby  the  body  was  kept  in  a  perfect  state 
of  preservation  and  was  made  proof  against 
decomposition  for  a  period  greatly  exceeding 
the  time  ordinarily  occupied  by  the  voyage 
from  the  point  at  which  the  steamship  was 
when  Mr.  Finley  died  to  the  docking  point 
at  New  York  city. 

[254]  It  is  further  alleged  that  the  de- 
fendant continued  to  carrv  the  bodv  of  Mr. 
Finley  until  about  five  o'clock  in  the  after- 
noon of  July  6th,  1913,  when  the  steamship 
approached  tidal  waters  near  Nantucket 
Shoals,  Massachusetts,  at  which  time  defend- 
ant, though  in  possession  of  the  property  and 
effects  of  the  deceased  and  information  as 
to  plaintiff's  address  as  stated,  and  though 
the  body  was  then  in  a  perfect  state  of  pres- 
ervation and  proof  against  decomposition, 
and  while  plaintiff  was  then  and  at  all  times 
ready,  willing  and  able  to  receive  the  body 
for  burial,  determine  the  place  of  burial  and 
defray  all  expenses  incident  thereto,  never- 
theless the  defendant  negligently,  wrongfully 
and  willfully  failed  and  refused  to  notify 
niaintifi*  or  anv  of  the  next  of  kin  of  the 
deceased  of  the  death  of  Mr.  Finlev  and 
failed  and  refused  to  transport  the  body  to 
the  docking  point  in  New  York  and  at  the 
time  when  in  or  near  said  tidal  waters  neg- 
ligently, wrongfully  and  willfully  caused  the 
body  to  be  cast  into  the  sea  in  a  place  un- 
known and  inaccessible  to  plaintiff. 

That  on  July  7th,  1913,  about  2:30  P.  M. 
defendant  notified  plaintiff  that  Clement  B. 
Finley  had  died  at  sea,  and  plaintiff  imme- 
diately notified  defendant  that  he  would  pro- 
cure an  undertaker  and  meet  the  steamship 
at  New  York  to  take  charge  of  the  body: 
that  when  the  steamship  docked  at  New 
York,  about  six  o'clock  on  the  evening  of 
that  day,  plaintiff  and  the  undertaker  in  his 
behalf  demanded  of  defendant  the  body  of 
his  father,  Mr.  Finley,  for  the  purpose  of 
burial;  that  defendant  then  and  has  since, 
wrongfully  refused  to  deliver  possession  of 
the  body  to  plaintiff,  one  of  the  next  of  kin 
of  said  deceased,  or  to  the  undertaker, 
and  informed  the  undertaker  and  plaintiff 
that  the  body  was  disposed  of  at  sea  as  above 
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described  several  hours  before  the  steamship 
docked. 

The  complaint  then  alleges  that  the  acts 
of  defendant  were  negligent,  wrongful  and 
willful,  a  gross  outrage  upon  plaintiff's  rights 
and  sensibilities  and  an  unlawful  [255]  inter- 
ference with  and  violation  of  his  rights  to 
the  solace  and  comfort  of  a  burial  of  the 
body  of  Clement  B.  Finley  by  the  plaintiff 
and  other  next  of  kin,  and  the  right  of  plain- 
tiff to  receive  the  body  for  the  purposes  of 
determining  the  place  of  burial  and  the  burial 
of  tlie  same,  whereby  plaintiff  was  shocked 
and  wounded  in  feelings,  caused  mental  dis- 
tress, anguish,  suffering,  expense,  etc.,  for 
which  he  demands  damages. 

That  there  is  no  right  of  property  in  a 
dead  body  in  the  ordinary  acceptation  of  the 
term  is  undoubtedly  true  when  limited  to  a 
property  right  as  understood  in  the  commer- 
cial sense.  Respect  for  the  dead,  the  feelings 
of  mankind  for  their  deceased  parents,  rela- 
tives and  friends  has  been  recognized  by  the 
legislature  and  the  courts.  In  this  state,  the 
Penal  Law,  section  2211,  provides  "except  in 
the  cases  in  which  a  right  to  dissect  it  is 
expressly  conferred  by  law,  every  dead  body 
of  a  human  being,  lying  within  this  state, 
must  be  decently  buried  within  a  reasonable 
time  after  death."  A  right  of  dissection 
exists  only  when  a  coroner  is  authorized  by 
law  to  hold  an  inquest  and  no  further;  or 
whenever  and  so  far  as  the  husband,  wife  or 
next  of  kin  of  the  deceased,  being  charged 
by  law  with  the  duty  of  burial,  may  au- 
thorize dissection  for  the  purpose  of  ascer- 
taining the  cause  of  death  and  no  further; 
by  order  of  the  court  in  a  criminal  proceed- 
ing to  ascertain  the  cause  of  death  (Penal 
Law,  §  2213) ;  by  medical  colleges  upon 
bodies  delivered  to  them  by  hospitals,  pris- 
ons, asylums,  etc.,  provided  no  corpse  shall 
be  delivered  or  received  if  desired  for  inter- 
ment by  relatives  or  friends  within  forty- 
eight  hours  after  death,  or,  if  known  to  have 
relatives  or  friends,  without  the  assent  of 
such  relatives  or  friends,  etc.  (Public  Health 
I^w  (Cons.  Laws,  ch.  4o),  §§  316,  317.) 

At  common  law  it  is  the  duty  of  an  indi- 
vidual  under  whose  roof  a  poor  person  dies 
to  carry  the  body  decently  covered  to  the 
place  of  burial  and  to  refrain  from  doing 
anything  which  prevents  in  anywise  a  suit- 
able burial.  [256]  The  body  cannot  be  cast 
out  so  as  to  expose  the  same  to  violation  or 
to  offend  the  feelings  or  injure  the  health  of 
the  living.  (Reg.  v.  Stewart,  12  Ad.  &  El. 
773,  40  E.  C.  L.  192.)  In  Patterson  v.  Pat^ 
terson,  59  N.  Y.  574,  583,  17  Am.  Rep.  384, 
Judge  Folger  quoted  from  the  case  of  CJh ap- 
ple V.  Cooper,  13  M.  &  W.  (Eng.)  252)  with 
approval:  "There  are  many  authorities 
which  lay  it  down  that  decent  Christian 
burial  is  a  part  of  a  man's  own  rights;  and 
we  think  it  no  great  extension  of  the  rule 


to  say,  that  it  may  be  classed  as  a  personal 
advantage  and  reasonably  necessary  to  him," 
and  from  Reg.  v.  Stewart  (supra)  :  "This 
right  existing,  the  law  casts  upon  some  one 
tlie  duty  of  seeing  that  it  is  accorded." 

What  obligation,  if  any,  was  assumed  by 
the  defendant  b}'  reason  of  the  embalming 
and  preservation  of  the  body?  From  the 
complaint  we  may  assiune  that  defendant  in 
the  operation  of  a  first  class  steamship  had 
supplied  a  person  qualified  to  embalm  the 
body  of  the  deceased  and  had  provided  a 
suitable  place  for  the  storage  of  the  same; 
that  the  body  was  kept  in  a  perfect  state 
of  preservation  and  made  proof  against  de- 
composition for  a  period  greatly  exceeding 
the  time  ordinarily  occupied  by  the  voyage 
from  the  point  where  the  steamship  was  at 
the  time  of  death  and  the  city  of  New  York. 
Having  embalmed  the  body,  defendant  con- 
tinued to  carry  the  same  until  about  five 
p.  M.y  July  6th,  1913,  a  period  of  upwards 
of  four  days,  when  defendant  buried  it  at 
sea  in  or  near  Nantucket  Shoals  at  a  time 
when  the  steamship  was  about  twenty  hours 
from  port. 

The  question  as  to  whether  or  not  defend- 
ant was  under  a  legal  duty  to  embalm  the 
body  in  the  first  instance  is  not  presented  on 
this  appeal.  The  contractual  relations,  if 
any,  between  the  deceased  and  the  defendant 
are  not  alleged  in  the  pleadings.  The  only 
question  before  us  is  what  duty  devolved 
upon  the  defendant  in  view  of  the  situation 
it  create<l.  It  had  prepared  the  body  in  such 
manner  that  danger  was  not  to  be  expected 
and  could  [257]  not  arise  from  the  presence 
of  the  same  on  board  the  steamship.  It  car- 
ried the  body  on  board  the  steamship  four 
and  one-half  days  before  the  burial  of  the 
same.  Ample  means  to  defray  the  expense 
of  delivering  the  body  at  the  port  of  New 
York  were  in  possession  of  defendant,  and 
plaintiff  was  at  all  times  ready  and  willing 
to  defray  any  expense  incident  to  the  deliv- 
ery of  the  body  to  him  for  burial. 

Under  the  circumstances  and  the  facts  al- 
leged in  the  complaint  a  reasonable  discharge 
of  the  common-law  duty  required  defendant 
to  transport  the  body  to  the  port  of  New 
York  and  deliver  it  to  the  parties  entitled 
to  the  Dossession  of  the  same  for  burial.  At 
the  time  of  the  burial  at  sea  the  bodv  could 
have  been  carried  to  port  without  injurious 
effect.  Had  the  steamship  been  passin^! 
through  the  harbor  of  New  York  and  ap- 
proaching its  dock,  it  could  scarcely  be  said 
that  the  defendant  would  be  justified  in  cast- 
ing the  body  into  the  water  from  whence  it 
could  not  be  reclaimed,  thereby  depriving  the 
next  of  kin  of  the  solace  of  giving  the  body 
a  decent  burial  on  land. 

The  action  at  bar  may  bo,  as  is  said,  a 
novel  one.  The  absence  of  precedent  does  not 
lead  to  a  conclusion  that  there  is  no  remedy 
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for  the  wrong  alleged  to  have  been  inflicted 
upon  the  plaintiff.  The  principles  to  which 
attention  has  been  called  in  connection  with 
decisions  of  the  courts  in  analogous  cases 
when  applied  to  the  facts  stated  in  the  com- 
plaint sustain  the  right  of  action  in  plaintiff. 

A  right  of  action  has  been  sustained  for 
an  unauthorized  dissection  or  one  contrary 
to  the  wishes  or  consent  of  the  widow,  heirs 
or  next  of  kin  (Foley  v.  Phelps,  1  App.  Div. 
551,  37  N.  Y.  S.  471;  Darcy  v.  Presbyterian 
Hospital,  202  N,  Y.  259,  95*^  N.  E,  695;  Ann. 
Cas.  1912D  1238;  Burney  v.  Children's 
Hospital,  169  Mass.  57,  47  N.  E.  401,  61  Am. 
St.  Rep.  273,  38  L.R.A.  413;  Larson  v.  Chase, 
47  Minn.  308,  50  N.  W.  238,  28  Am.  St.  Rep. 
370,  14  L.R.A.  85;  Phillips  v.  Montreal  Gen. 
Hospital,  33  Quebec  Super.  Ct.  483) ;  for 
retaining  organs  [2^]  of  a  deceased  body 
after  autopsy  or  without  consent  (Hassard 
V.  Lehane,  1*43  App.  Div.  424,  128  N.  Y.  S. 
161;  Koerber  v.  Patek,  123  Wis.  453,  102 
X.  W.  40,  68  L.R.A.  956),  and  for  mutila- 
tion of  a  body  (Georgia  Medical  College  v. 
Rushing,  1  Ga.  App.  468,  57  S.  E.  1083; 
Kvles  V.  Southern  R.  Co.  147  N.  C.  394,  61 
S.'e.  278,  16  L.R.A.(N.S.)   405). 

Counsel  for  appellant  argued  that  plaintiff 
is  not  entitled  to  recover  damages  for  in- 
juries to  his  feelings,  and  even  assuming  the 
facts  before  the  court,  it  is  only  chargeable 
with  an  error  of  judgment  or  at  most  with 
negligence,  consequently  a  recovery  for  men- 
tal anguish  cannot  be  sustained. 

The  plaintiff  had  a  legal  right  to  the  pos- 
session of  the  body  for  burial  and  any  un- 
lawful interference  with  that  right  was  an 
actionable  wrong.  The  right  preserved  to 
the  plaintiff  was  a  common-law  right,  and 
the  direct  and  proximate  consequence  of  an 
actionable  wrong  is  a  subject  for  compensa- 
tion. Whenever  there  is  a  breach  of  a  con- 
tract or  the  invasion  of  a  legal  right  the  law 
infers  some  damage.  (Larson  v.  Chase,  47 
Minn.  307,  310,  50  N.  W.  238,  28  Am.  St. 
Rep.  370,  14  L.R.A.  85.)  In  that  case  the 
action  was  to  recover  damages  for  the  un- 
lawful mutilation  and  dissection  of  a  dead 
body,  the  only  damages  claimed  being  mental 
anguish,  suffering  and  nervous  shock.  Such 
damages  were  held  properly  recoverable.  The 
case  of  Larson  v.  Chase  was  cited  and  ap- 
proved in  Darcv  v.  Presbyterian  Hospital, 
202  N.  Y.  259,  263,  Ann.  Cas.  1912D  1238, 
96  N.  E.  695. 

The  counsel  next  asserts  that  there  is  a 
defect  of  parties  plaintiff  in  that  the  brothers 
and  sisters  of  plaintiff  are  not  joined  as 
parties  plaintiff  in  the  action.  The  plaintiff 
here  seeks  only  to  recover  such  damages  as 
are  personal  to  him.  As  the  son  of  the  de- 
ceased he  had  a  right  to  receive  the  body  for 
burial,  and  no  reason  exists  why  he  should 
be  obliged  to  join  other  next  of  kin  in  an 
action  wherein  he  seeks  compensation  per- 
sonal to  himself. 


The  order  should  be  affirmed,  with  costs, 
the  first  question  answered  in  the  affirmative 
and  the  second  question  answered  in  the 
negative. 

[259]  Pound,  J. — ^I  concur  in  the  result. 
The  allega\:ions  of  the  complaint  are  to  the 
effect  that  the  body  of  deceased  was  needless- 
ly and  wantonly  cast  into  the  sea,  in  disre- 
gard of  the  feelings  of  the  next  of  kin.  This 
sufficiently  states  a  cause  of  action.  An  in- 
dignity to  the  dead  is  an  offense  to  the  living. 
But  it  cannot  be  said  that  under  ordinary 
circumstances  the  next  of  kin  of  a  person 
who  dies  on  shipboard  have  such  a  legal  right 
to  the  possession  of  the  body  that  they  may 
recover  damages  because  the  burial  is  at  sea. 
A  decent  committal  of  the  body  to  the  deep 
in  accordance  with  the  custom  in  such  mat- 
ters ordinarily  discharges  the  duty  which  the 
law  imposes.  In  this  case,  for  example,  if 
the  death  had  occurred  on  'the  outward-bound 
voyage,  what  greater  obligation  would  be  im- 
plied in  the  absence  of  a  special  contract? 

Hiscock,  Ch.  J.,  Cuddeback  and  Cardozo, 
JJ.,  concur  with  Hogan,  J.,  and  Pound,  J., 
concurs  in  result  in  memorandum;  Collin,  J., 
dissents;  Chase,  J.,  not  sitting. 

Order  affirmed. 


HOTE. 

The  reported  case,  discussing  the  qualified 
right  of  property  in  a  dead  body  possessed  by 
the  next  of  kin  of  the  deceased,  holds  that 
an  ocean  carrier  is  liable  to  the  next  of  kin 
of  a  passenger  dying  in  the  course  of  the 
voyage  for  burying  the  body  at  sea  when  it 
is  feasible  to  bring  it  to  port  for  interment. 
The  eases  discussing  the  right  of  property  in 
the  dead  body  of  a  human  being  are .  col- 
lated in  the  notes  to  Louisville,  etc.  R.  Co.  v. 
Wilson,  3  Ann.  Cas.  128;  Beaulieu  v.  Great 
Northern  R.  Co.  14  Ann.  Cas.  462;  Darcy  v. 
Presbyterian  Hospital,  Ann.  Cas.  1912D  1238, 
and  Keyes  v.  Konkel,  75  Am.  St.  Rep.  423. 


BARTON 

V. 

AI.EXANBEB  ET  AL. 


Idaho  Supreme  Court — ^April  29,  1915. 
27   Idaho   286;    14S   Pac,    471. 


Public    OAoera  —   Aatt-nepotisni   Law 
—  Title. 

The  title  to  the  anti-nepotism  bill  or  act 
(Laws  1915,  c.  10)  is  sufficiently  broad  to 
include  and   cover  all  of  the  provisions  of 
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said  act  and  is  not  repugnant  to  the  provi- 
Biona  of  section  16,  art.  3,  of  the  state  con- 
stitution. 

[See  note  at  end  of  this  case.] 

Construction  ^-  "Associatea   in   Office." 

"Associates  in  office"  are  those  who  arc 
united  in  action;  who  have  a  common  pur- 
pose; who  share  the  responsibility  or  author- 
ity and  among  whom  is  reasonable  equality; 
tliose  who  are  authorized  by  law  to  perform 
the  duties  jointly  or  as  a  body. 

[See  note  at  end  of  this  case.] 

Same. 

The  commandant  of  the  Soldiers'  Home  is 
not  an  "associate  in  office"  of  the  board  of 
trustees  of  the  Soldiers'  Home. 

[See  note  at  end  of  this  case.] 

Same. 

Tlie  phrase  "associates  in  office,"  as  used 
in  said  act,  refers  to  officers  who  are  required 
under  the  law  to  act  together,  each  having 
substantially  equal  authority  in  matters  com- 
ing before  them  a«  boards  or  councils  under 
the  law. 

[See  note  at  end  of  this  case.] 

Scope  of  Act. 

Said  act  prohibits  the  officers  therein 
named,  or  boards  or  councils  composed  of 
such  officers,  from  appointing  any  one  to 
office  related  to  them  or  to  any  member  of 
such  board  or  council  within  the  third  degree 
by  affinity  or  consanguinity. 

[See  note  at  end  of  this  case.] 


Said  act  proliibits  the  officers  therein  men- 
tioned from  making  appointments  on  agree- 
ment or  promise  with  other  officers. 

[See  note  at  end  of  this  case.] 

Effect    of    Act    ^    Payment    of    Salary 
after  Illeeal  Appointment. 

If  a  person  is  illegally  appointed  under  the 
provisions  of  said  act,  the  officer  of  the  state, 
district,  county,  city,  or  other  municipal  sub- 
division of  the  state  who  pays  out  of  any 
public  funds  under  his  control  or  draws  or 
authorizes  the  drawing  of  any  warrant  or 
authority  for  the  payment  out  of  any  public 
funds  of  the  salary,  wages,  pay,  or  compen- 
sation of  any  such  ineligible  person,  knowing 
him  to  be  ineligible,  is  guilty  of  a  misde- 
meanor and  may  be  punished  as  provided  in 
the  first  section  of  said  act. 

[See  note  at  end  of  this  case.] 

Appointments  Prior  to  Act. 

If  a  person  is  legally  appointed  and  eligi- 
ble to  hold  the  office  to  which  he  is  appoint- 
ed, the  proper  board  or  officer  is  not  pro- 
hibited by  said  act  from  passing  upon  and 
allowing  the  claim  of  such  appointee  for 
salary,  or  wages,  although  such  appointee 
may  be  related  to  such  officer  or  a  member 
of  the  board  which  is  required  under  the  law 
to  pass  upon  such  claim. 

[See  note  at  end  of  this  cane.] 

Validity  of  Anti-nepotism  Aet. 

Said  act  is  a  police  regulation,  and  its  pro- 
visions are  reasonable  and  enforceable  and 
not  unconstitutional. 

[See  note  at  end  of  this  case.] 


Construction  of  Act  ^-  Computation  of 
Relationsliip. 

Under  the  provisions  of  section  5705,  Rev. 
Codes,  the  degrees  of  kindred  are  computed 
according  to  the  rules  of  the  civil  law,  which 
rules  are  applicable  to  the  act  in  question. 

[See  note  at  end  of  this  case.] 

Retroactive   Effect. 

The  provisions  of  said  act  do  not  operate 
retrospectively. 

[See  note  at  end  of  this  case.] 

Appointments  Prior  to  Act. 

Where  appointments  of  persons  related  to 
officers  within  the  prohibited  degree  have 
)jeen  made  prior  to  the  going  into  effect  of 
said  act,  such  appointees  cannot  legally  be 
paid  out  of  the  public  funds  any  salary  or 
wages  for  services  rendered  subsequent  to 
the  going  into  effect  of  said  act,  to  wit,  the 
8th  day  of  May,  1915. 

[See  note  at  end  of  this  case.] 

Scope  of  Act  ^  Political  Divisions  Em- 
braced. 

Irrigation,  drainage,  improvement,  and 
school  districts  do  not  come  within  the  pro- 
visions of  said  act,  since  they  are  not  mu- 
nicipal subdivisions  of  the  state  and  are  not 
specially  included  in  said  act. 

[See  note  at  end  of  this  case.] 

Original  application  for  writ  of  prohibition. 
Louise  £.  Barton,  plaintiff,  and  Moses  Alex- 
ander et  al.,  defendants.  The  facts  are  stated 
in  the  opinion.    Alternative  wbit  granted. 

C.  W.  Oihaon  and  J.  P.  Pope  for  plaintiff. 
J.  H.  Peterson,  T.  C.  Coffin,  E,  O,  Davis  and 
Herbert  Wing  for  defendants. 

[289]  Sullivan,  C.  J. — This  is  an  original 
application  in  this  court  for  a  writ  of  pro- 
hibition to  the  board  of  trustet^s  of  the 
Soldiers'  Home  and  to  Colonel  Robert  Barton, 
commandant  of  said  home,  requiring  them  to 
show  cause  why  they  and  each  of  them  should 
not  permit  the  petitioner  to  continue  [290] 
in  the  discharge  of  her  duties  as  matron  of 
said  Soldiers'  Home  on  and  after  May  8,  1915. 

It  appears  from  the  petition  that  the  peti- 
tioner, or  plaintiff,  is  now  and  ever  since  the 
15th  day  of  September,  1913,  has  been,  the 
duly  appointed,  qualified  and  acting  matron  of 
the  Soldiers'  Home ;  that  the  board  of  truste&» 
of  said  home  is  composed  of  the  Governor,  the 
Secretary  of  State  and  the  Attorney  General, 
and  that  the  defendant  Robert  Barton  is,  and 
ever  since  the  first  day  of  June,  1913,  has 
been,  the  duly  appointed,  qualified  and  acting 
commandant  of  said  Soldiers'  Home,  and  is 
the  father  of  the  plaintiff;  that  said  board 
of  trustees  has  control  and  supervision  of 
said  Soldiers'  Home,  including  the  appoint- 
ment and  removal  from  office  of  the  plaintiff: 
that  on  February  18,  1915,  the  Governor  ap- 
proved what  is  commonly  known  as  the  "Anti- 
Nepotism  Bill,"  which  bill  makes  certain  ap- 
pointments of  relatives  to  positions  unlawful 
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and  subjects  the  officer  making  such  appoint- 
mentti  to  line  and  removal  from  oiHce;  that 
on  the  6th  day  of  April,  1915,  the  plaintiff 
received  a  communication  from  said  board  of 
trustees  notifying  her  that  on  and  after  the 
Sth  day  of  May,  191.'),  the  date  when  said 
anti-nepotism  act  becomes  effective,  her  serv- 
ices would  no  longer  be  needed,  for  the  fol- 
lowing reasons  and  none  other:  1st,  that 
Col.  Barton,  commandant  of  the  said  Soldiers' 
Home,  who,  in  the  opinion  of  the  board  of 
trustees,  is  an  associate  in  office  of  the  mem- 
bers of  said  board,  within  the  meaning  of 
said  act,  is  her  father  and  therefore  her  ap- 
pointment and  continuance  .  in  office  is  un- 
lawful under  said  act;  2d,  that  the  furnish- 
ing of  employment  by  the  said  board  of  trus- 
tees and  the  said  Colonel  Barton  is  a  viola- 
tion ot  the  provisions  of  said  act;  that  said 
act  is  a  police  measure  and  if  the  same  at- 
tempts to  provide  against  the  appointment 
to  office  or  employment  of  relatives  by  affinity 
or  consanguinity  within  the  third  degree,  to 
any  clerkship,  office,  position,  employment 
or  duty,  when  the  salary,  wages,  pay  or  com- 
pensation of  such  appointee  is  to  be  paid  out 
of  the  public  funds  or  fees  of  office  by  the 
associate  of  any  officer  so  related,  it  is  uncon* 
stitutional  and  void  as  being  unreasonable; 
[291]  that  said  act,  if  it  attempts  to  render 
unlawful  the  furnishing  of  employment  to 
persons  legally  appointed  prior  to  its  enact- 
ment and  approval  under  penalty  of  removal 
from  office  of  the  officer  appointing  such  in- 
eligible person,  is  unconstitutional  and  void 
as  denying  to  the  plaintiff  and  all  others 
similarly  situated,  due  process  of  law  and 
equal  protection  of  the  laws  under  the  con- 
stitution of  the  state  of  Idaho,  and  under 
sec.  14  of  the  amendments  to  the  constitution 
of  the  United  States;  3d,  that  if  said  act  at- 
tempts to  prohibit  appointments  as  above  set 
forth,  the  same  is  unconstitutional  and  void 
on  the  ground  that  the  title  fails  to  specify 
either  of  said  grounds  and  is  in  violation  of 
sec.  16,  art.  3,  of  the  constituticm  of  the  state 
of  Idaho. 

It  is  then  alleged  that  the  plaintiff  is  with- 
out any  plain,  speedy  and  adequate  remedy 
in  the  ordinary  course  of  law,  and  that  she 
is  beneficially  interested  in  retaining  her  posi- 
tion as  matron. 

An  alternative  writ  of  prohibition  was  is- 
sued as  prayed  for,  and  on  the  return  day  the 
defendants  demurred  to  the  petition  on  the 
ground  that  the  same  did  not  state  facts  suffi- 
cient to  entitle  petitioner  to  the  relief  prayed 
for. 

On  the  argument,  of  the  demurrer,  counsel 
for  the  respective  parties  conceded  that  there 
were  only  questions  of  law  involved  in  the 
case.  The  principal  question  is  the  constitu- 
tionality of  the  act  known  as  the  "Anti- 
Nepotism  Bill,"  approved  February  18,  1915. 


and  in  case  said  act  is  held  constitutional,  a 
construction  of  the  several  provisions  of  said 
act  is  sought  to  be  obtained. 

Said  act  is  as  follows: 
''An    Act    making    it    an    offense    for    any 
executive,  legislative,  judicial,  ministerial, 
or  other  officer  of  this  state,  or  any  dis- 
trict, county,  city  or  other  municipal  sub- 
division of  the  state,  to  appoint  or  vote 
for  the  appointment  of  any  person  related 
to  him  by  affinity  or  consanguinity  within 
the  third  degree,  to  any  clerkship,  office, 
position,  employment  or  duty  in  any  de- 
partment or  office  of  this  state,  or  of  any 
district,  county,  city,  or  other  municipal 
subdivision  of  the  state  of  which  the  [292] 
person  making  or  participating  in  the  ap- 
pointment may  be  an  officer  or  employee, 
or  to  appoint  any  person  so  related  to  any 
other  such  officer  in  consideration  of  the 
agreement  or  promise  of  such  other  officer 
to  appoint  any  person  so  related  to  the  offi- 
cer making  such  appointment;  prohibiting 
the  payment  of  any  such  ineligible  person 
out  of  any  public  funds  and  providing  for 
suitable  punishment  and  removal  from  of- 
fice for  the  violation  of  this  act. 
**Be  It  Enacted   by   the  Legislature  of  the 
State  of  Idaho: 
''Section  1.  That  an  executive,  legislative, 
judicial,  ministerial,  or  other  officer  of  the 
State  or  of  any  district,  county,  city  or  other 
municipal  subdivision  of  the  State,  including 
road  districts,  v.'ho  appoints  or  votes  for  the 
appointment  of  any  person  related  to  him  or 
to  any  of  his  associates  in  office  by  affinity 
or  consanguinity  within  the  third  degree,  to 
any   clerkship,   office,   position,   employment, 
or  duty,  when  the  salary,  wages,  pay,  or  com- 
pensation of   such   appointee  is  to   be  paid 
out  of  public  funds  or  fees  of  office,  or  who 
appoints  or  furnishes  employment  to  any  per- 
son whose  salary,  wages,  pay  or  compensation 
is  to  be  paid  out  of  public  funds  or  fees  of 
office,  and  who  is  related  by  either  blood  or 
marriage  within  the  third  degree  to  any  other 
executive,    legislative,   ministerial,   or   other 
public  officer,  when  such  appointment  is  made 
on  the  agreement  or  promises  of  such  other 
officer  or  any  other  public  officer  to  appoint 
or  furnish  employment  to  any  one  so  related 
to  the  officer  making  or  voting  for  such  ap- 
pointment, is  guilty  of  a  misdemeanor  involv- 
ing official  misconduct  and  upon  conviction 
thereof  shall  be  punished  by  fine  of  not  less 
than  Ten  ($10.00)  Dollars  or  more  than  One 
Tliousand  ($1000.00)  Dollars,  and  such  officer 
making   such   appointment   shall   forfeit   his 
office  and  be  ineligible   for  appointment  to 
such  office  for  one  year  thereafter. 

"Sec.  2.  TJiat  an  officer  of  this  State  or  any 
district,  county,  city  or  other  municipal  sub- 
division of  the  State  who  pays  out  of  any 
public  funds  under  his  control  or  who  draws 
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or  authorizes  the  drawing  of  any  warrant  or 
authority  for  the  payment  out  of  any  public 
fund  of  the  salary,  wages,  [293 J  pay,  or  com- 
pensation of  any  such  ineligible  person,  know- 
ing him  to  be  ineligible,  is  guilty  of  a  mis- 
demeanor and  shall  be  punished  as  provided 
in  Section  1  of  this  Act." 

The  first  question  presented  by  counsel  for 
the  plaintiff  involves  the  constitutionality  of 
said  act,  and  it  is  contended  that  the  title  is 
not  sufficiently  broad  to  cover  all  of  the  provi- 
sions of  said  act  and  is  therefore  repugnant  to 
see.  16,  art.  3,  of  the  state  constitution,  where- 
in it  is  provided  that  "Every  act  shall  em- 
brace but  one  subject,  and  matters  properly 
connected  therewith,  which  subject  shall  be 
expressed  in  the  title;  but  if  any  subject 
shall  be  embraced  in  an  act  which  shall  not 
be  expressed  in  the  title,  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not 
be  embraced  in  the  title."  It  is  contended 
that  the  title  does  not  mention  or  refer  to 
the  provision  in  the  body  of  the  act  which 
makes  it  unlawful  for  the  officers  named  in 
said  act  to  appoint  or  vote  for  the  appoint- 
ment of  any  person  related  to  any  of  his  "as- 
sociates in  office"  within  the  third  degree.  As 
to  the  main  purpose  or  object  of  said  consti- 
tutional provision,  see  Sutherland  on  Statu- 
tory Construction,  sec.  Ill ;  Cooley's  Const. 
Lim.  6th  ed.  p.  178;  Turner  v.  Coffin,  9 
Idaho  338,  74  Pac.  962;  Katz  v.  Herrick,  12 
Idaho  1,  86  Pac.  873. 

The  bill  as  originally  introduced  in  the 
Senate  contained  identicallv  the  same  title 
that  it  did  after  its  amendment,  passage  and 
approval  by  the  Governor,  except  that  the 
last  four  words  of  the  title,  to  wit,  ''and 
declaring  an  emergency,"  were  stricken  out. 
The  first  section  of  said  act  was  amended  by 
inserting  therein  the  words,  "or  to  any  of  his 
associates  in  office."  Other  minor  amend- 
ments were  made  that  are  not  involved  in  the 
questions  here  presented. 

The  title  to  said  act  is  nearly  as  long  as 
the  act  itself,  and  is  almost  an  index  of  the 
act.  In  fact,  it  contains  much  more  than  is 
required  by  said  constitutional  provision  as 
a  title  to  such  an  act.  The  following  would 
have  been  a  sufficient  title  to  said  act:  "An 
act  prohibiting  the  appointment  to  public 
office  of  any  person  related  to  the  officer  mak- 
ing the  appointment,  by  affinity  or  consan- 
guinity within  the  third  degree;  prohibiting 
the  exchange  of  such  appointments  by  [294] 
public  officers,  and  prescribing  penalties  for 
the  violation  thereof."  Such  a  title  would 
fully  express  the  object  and  purpose  of  the 
act.  However,  we  think  the  title  amply  suffi- 
cient and  not  repugnant  to  the  provisions  of 
said  section  of  the  constitution.  It  is  broad 
enough  to  include  that  provision  of  the  act 
which  prohibits  the  appointment  of  any  per- 
son related  to  the  officer  named  or  to  any  of 


his  "associates  in  office,"  iiy  affinity  or  con- 
sanf»uinity  within  the  third  degree.  We 
tluTcforc  hold  that  said  title  is  sufficiently 
broad  to  cover  all  of  the  provisions  of  said 
act. 

In  this  case  it  is  conceded  that  the  only 
reason  why  said  board  of  trustees  has  noti- 
ced the  plaintiff  that  on  and  after  May  8, 
1915,  the  dat«  when  said  bill  becomes  effec- 
tive, her  services  will  no  longer  be  needed,  is 
because  she  is  the  daughter  of  Commandant 
Barton,  who,  in  the  opinion  of  the  board,  is 
'*an  associate  in  office"  of  the  members  of  the 
board,  within  the  meaning  of  said  act. 

An  "associate  in  office"  is  one  who  shares 
the  office  or  position  of  authority  or  respon- 
sibility, and  not  an  appointee  who  does  not 
share  the  responsibility  or  authority  of  the 
office.  "Associates  in  office"  are  those  who 
are  united  in  action ;  who  have  a  common  pur- 
pose; who  share  responsibility  or  authority 
and  among  whom  is  reasonable  equality;  those 
who  are  authorized  by  law  to  perform  duties 
jointly  or  as  a  body.  Under  the  provisions 
of  the  law  the  commandant  is  an  appointee 
of  said  board  and  has  entire  control  and  man- 
agement of  the  Soldiers'  Home  under  such 
rules  and  regulations  as  may  be  prescribed 
by  said  board,  and  has  no  authority  or  equal- 
ity with  the  members  of  the  board  in  making 
such  rules  or  regulations  or  in  his  own  ap- 
pointment or  in  the  appointment  of  any  otlior 
appointee  that  said  board  has  authority  to 
make.  Clearly,  he  is  not  an  "associate  in 
office"  as  said  phrase  is  used  in  said  act. 
There  is,  therefore,  no  good  reason,  so  far 
as  the  record  shows,  why  the  plaintiff  should 
not  be  retained  in  her  present  position  as 
matron  of  the  Soldiers'  Home,  and  if  the 
board  desires  to  retain  her,  it  may  do  so  and 
will  not  violate  any  of  the  provisions  of  said 
act. 

[295]  The  phrase  "associates  in  office,"  as 
used  in  said  act,  refers  to  officers  who  are  re- 
quired under  the  law  to  act  together,  for  in- 
stance, as  a  board  or  city  council,  each  hav- 
ing substantially  equal  authority  in  matters 
coming  before  them  as  a  board  or  council  un- 
der the  law,  and  said  act  was  intended  to  and 
does  prohibit  such  officers  or  boards  or  coun- 
cils from  appointing  anyone  to  office  related 
within  the  prohibited  degree  to  either  or  any 
of  such  officers  who  are  members  of  such 
board  or  council.  But  such  officers  who  have 
independent  duties  to  perform,  aside  from 
those  coming  before  them  as  members  of  a 
board  or  council,  are  not  "associates  in  office" 
in  the  performance  of  those  independent  du- 
ties. For  instance,  the  Governor  has  many 
duties  to  perform  under  the  law  that  he  must 
perform  independently  of  any  board  of  which 
he  may  be  a  member  or  of  any  associate  in 
office.  So  with  the  Secretarv  of  State,  the 
Attorney  General  and  other  state,  county  and 
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municipal  officers.  Those  officers  are  not  "as- 
sociates in  office"  of  anyone  in  performing 
those  independent  duties  where  they  act  in- 
dependently of  any  other  person  or  officer. 

Said  act  absolutely  prohibits  officers  who 
are  not  "associates  in  office"  from  making  ap- 
pointments on  "agreement  or  promise*'  with 
other  officers.  The  law  thus  makes  it  a  pe- 
nal offense  for  an  officer  to  appoint  one  relat- 
ed to  another  officer  within  the  prohibited  de- 
gree upon  an  agreement  or  promise;  and  if 
such  person  is  illegally  appointed^  the  officer 
of  the  state,  district,  county,  city  or  other 
municipal  division  who  pays  out  of  the  pub- 
lic funds  under  his  control,  or  who  draws  or 
authorizes  the  drawing  of  any  warrant  or  au- 
thority for  payment  out  of  the  public  funds, 
the  salary,  pay  or  compensation  of  such  ineli- 
gible person,  knowing  him  to  be  ineligible, 
is  also  guilty  of  a  misdemeanor  and  may  be 
punished  as  provided  in  the  first  section  of 
said  act. 

The  legislature  has  thus  provided  a  double 
check  on  the  appointment  by  officers  of  rela- 
tives within  the  prohibited  degree.  First,  it 
is  made  a  penal  offense  to  appoint  such  a 
person,  and,  second,  it  is  made  a  penal  offense 
for  another  officer  to  pay  the  salary  or  com- 
pensation of  such  appointee,  [296]  knowing 
Jiim  to  be  ineligible  or  illegally  appointed. 
For  instance,  the  law  prohibits  the  trustees 
or  city  council  of  any  village  or  city  from 
employing  anyone  related  within  the  pro- 
hibited degree  to  any  membci  of  such  board 
of  trustees  or  council;  or  county  commission- 
ers from  appointing  anyone  to  any  position 
who  is  related  to  either  of  the  countv  com- 
missioners  within  the  prohibited  degree.  And 
again:  "If  the  sheriff  agrees  with  the  as- 
sessor, or  has  an  understanding  with  him  that 
if  he  will  appoint  a  relative  of  his  (the  sher- 
iff) in  his  office,  he  will  appoint  a  relative 
of  the  assessor  under  him,  such  an  agreement 
or  understanding  is  prohibited  by  said  act, 
and  if  such  things  are  done,  the  one  who  dis- 
burses the  compensation  or  salaries  to  such 
appointees  is  made  criminally  liable  if  he, 
knowing  of  such  arrangement,  pays  such 
salary  or  compensation. 

However,  it  was  not  intended  to  penalize  an 
officer  who  pays  out  of  the  public  funds  or 
who  draws  or  authorizes  the  drawing  of  war- 
rants on  the  public  funds  or  who  allows 
claims  for  the  salary,  wages,  pay  or  compen- 
sation of  other  appointees  who  have  been 
legally  appointed,  although  the  officer  allow- 
ing such  claims  or  drawing  the  warrant  or 
paying  out  the  funds  may  be  related  to  such 
appointee  within  the  prohibited  degree.  For 
example :  The  Governor  could  appoint  as  his 
private  secretary  a  person  related  within  the 
third  degree  to  the  Secretary  of  State,  if  there 
were  no  agreement  or  promise  such  as  is  men- 
tioned in  the  first  section  of  said  act  between 


the  Governor  and  the  Secretary  of  State,  as 
the  Governor  has  the  exclusive  right  to  make 
such  an  appointment  without  the  concurrence 
or  assistance  of  anv  other  officer;  and  the 
Secretary  of  State  and  the  Governor,  as  mem- 
bers of  the  board  of  examinprs,  are  not  pro- 
hibited by  said  act  from  passing  upon  and  al- 
lowing the  claim  of  such  appointee  for  salary 
or  wages. 

It  is  next  contended  that  since  said  act  is  a 
police  regulation,  its  provisions  are  unreason- 
able and  unenforceable,  and  unconstitutional 
for  that  reason,  and  that  it  contravenes  the 
provision  of  the  constitution  of  the  state  in 
that  it  is  an  infringement  by  the  legislative 
department  of  the  distinct  [297]  functions  of 
the  executive  and  judicial  departments  of 
government  and  attempts  to  bind  succeeding 
legislatures  in  the  appointment  of  its  officers ; 
that  it  limits  and  tends  to  destrov  the  official 
functions  of  constitutional  officers;  that  it 
limits  the  constitutional  rights  of  officers  to 
appoint  qualified  persons  to,  and  violates  the 
right  of  said  persons  to  hold,  appointive  office ; 
that  it  forfeits  public  office  and  makes  per- 
sons ineligible  for  reappointment  on  the 
groimd  of  misdemeanor,  and  that  for  those 
reasons  it  is  against  public  policy  and  uncon- 
stitutional. 

We  are  unable  to  concur  in  those  conten- 
tions, since  we  believe  it  to  be  within  the 
legislative  power  to  prohibit  officers  from  ap- 
pointing persons  to  office  related  to  them  by 
affinity  or  consanguinity,  in  the  interest  of 
efficiency  in  public  service  and  for  the  best 
interests  of  the  people  and  of  the  municipal 
subdivisions  of  the  state,  and  as  a  legitimate 
police  regulation,  in  regard  to  which  the  law- 
making power  may  legislate,  and  reasonable 
legislation  in  regard  thereto  is  constitutional 
and  enforceable. 

Nepotism  is  recognized  as  an  evil  that 
ought  to  be  eradicated  and  stamped  out,  and 
we  know  of  nothing  in  the  state  constitu- 
tion that  prohibits  the  legislature  from  pass- 
ing reasonable  regulations  in  regard  thereto. 

Since  said  act  prohibits  officers  from  ap- 
pointing or  voting  for  the  appointment  of  any 
person  related  to  them  by  affinity  or  consan- 
guinity within  the  third  degree,  the  question 
is  presented  as  to  under  what  law  the  degrees 
of  relationship  must  be  computed;  that  is, 
whether  under  the  canon  or  common  law,  or 
under  the  Roman  or  civil  law. 

Under  the  provisions  of  sec.  5705,  Rev. 
Codes,  the  degrees  of  kindred  are  computed 
according  to  the  rules  of  the  civil  law  and 
not  the  common  law.  That  is  the  rule  estab- 
lished in  this  state.  It  is  evident  that  the 
legislative  intent  was  to  have  the  degrees  of 
kindred  under  the  act  in  question  computed 
under  the  civil  law.  In  computing  degrees 
of  affinity  and  consanguinity  the  civil  law  is 
generally  followed  in   all  the   states  of  the 
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Union.      (4   Kent's   Commentaries,   14th  ed. 
bottom  p.  473.) 

[298]  If  the  degrees  of  relationship  were 
to  be  computed  under  the  rules  of  the  canon 
or  common  law,  it  would  place  the  officer  who 
is  required  to  appoint  a  deputy  or  other  of- 
ficer in  a  very  embarrassing  and  dangerous 
position,  since  under  the  rules  of  the  common 
law  the  third  degree  of  relationship  exists 
between  the  public  officer  and  all  children, 
grandchildren  and  great-grandchildren  of  the 
great-grandfathers  and  great-grandmothers  of 
such  public  officer.  It  might  require  experts 
in  geneology  to  trace  the  degree  of  relation- 
ship between  an  officer  appointing  and  the  ap- 
pointee in  order  to  protect  the  officer  from  the 
penal  provisions  of  the  act  in  question.  Un- 
der the  civil  law,  it  is  an  easy  matter  to 
determine  who  come  within  the  third  degree 
of  relationship  by  affinity  or  consanguinity. 
Under  the  act  in  question  an  officer  cannot 
appoint  the  following  relatives  of  either  him- 
self or  his  wife:  Parents,  grandparents  and 
great-grandparents;  uncles  and  aunts;  broth- 
ers and  sisters ;  children,  grandchildren,  great- 
grandchildren;  nephews  and  neices.  The  fol- 
lowing diagram  may  make  the  matter  a  little 
clearer : 
[299] 


[300]  It  will  be  observed  from  the  above 
that  cousins  do  not  come  within  the  prohib- 
ited third  degree. 


We  hold  that  under  said  act,  in  determin- 
ing the  degrees  of  relationship,  the  civil  law 
must  be  followed. 

The  next  question  presented  is  whether  said 
act  affects  appointments  made  prior  to  its 
becoming  operative  or  prior  to  its  going  into 
effect,  and  was  it  intended  that  the  act  should 
operate  retrospectively  ? 

The  first  section  of  said  act  provides  that 
any  of  the  officers  therein  named  "who  ap- 
points or  votes  for  the  appointment  of  any 
person  related  to  him,"  etc.,  is  "guilty  of  a 
misdemeanor  involving  official  misconduct, 
and  upon  conviction  thereof  shall  be  punished 
by  fine  .  .  .  and  shall  forfeit  his  office  and 
be  ineligible  for  appointment  to  such  office 
for  one  year  thereafter."  The  legislature  by 
using  that  language  evidently  did  not  intend 
to  make  an  official  guilty  for  acts  done  prior 
to  the  date  of  said  act  that  were  not  crimes 
at  the  time  said  acts  were  done,  and  the 
language,  "who  appoints  or  votes  for  the 
appointment  of  a  person  related  to  him," 
clearly  indicates  that  the  legislature  did  not 
intend  to  make  said  act  retrospective  or  ex 
post  facto.  If  it  did  so  intend,  the  law  would 
be  absolutely  void  for  attempting  to  make  an 
act  a  crime  when  it  was  not  a  crime  at  the 
time  the  act  w^as  performed.  Ex  post  facto 
laws.a.re  prohibited  by  sec.  16,  art  1,  of  the 
constitution  of  this  state  and  are  also  pro- 
hibited by  the  provisions  of  the  constitution 
of  the  United  States.  Nor  is  there  anything 
in  the  title  of  the  act  that  would  indicate  that 
the  legislature  intended  that  the  act  should 
have  a  retroactive  effect. 

However,  sec.  2  of  said  act  provides  that 
any  officer  therein  named  who  "pays  out  of 
any  public  funds  under  his  control  or  who 
draws  or  authorizes  the  drawing  of  any  war- 
rant or  authority  for  the  payment  out  of  any 
public  funds  of  the  salary,  wages,  or  com- 
pensation of  any  such  ineligible  person,  know- 
ing him  to  be  ineligible,  is  guilty  of  a  mis- 
demeanor and  shall  be  punished  as  provided 
in  section  1  of  this  act."  Taking  into  con- 
sideration the  purview  of  said  act,  it  is  clear 
that  the  legislature  did  not  intend  that  any 
ineligible  appointee  [301]  should  receive  or 
draw  any  pay  from  the  public  funds  after 
said  act  had  gone  into  effect,  even  though  he 
had  been  appointed  prior  to  the  going  into 
effect  of  said  act.  The  court  having  arrived 
at  that  conclusion,  the  appointees  referred 
to  cannot  legally  draw  or  be  paid  out  of  the 
public  funds  any  salary  or  wages  for  services 
rendered  subsequent  to  the  going  into  effect 
of  said  act,  to  wit,  the  8th  day  of  May,  1915. 
Therefore  all  officers  referred  to  in  said  act 
should  see  to  it  that  their  appointees  are  eli- 
gible under  the  provisions  of  said  act  from 
the  date  said  act  goes  into  effect. 

Several  questions  are  involved  or  arise  in 
the  practical  application  of  this  law,  and 
owing  to  the  numerous  officials  who  are  vi- 
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tally  interested  in  the  construction  to  be 
placed  upon  this  act,  we  will  suggest  a  few 
of  tliose  questions  and  the  conclusion  of  the 
court  upon  them. 

First,  is  the  head  of  one  department  of  the 
state,  county  or  city  government  liable  if  he 
appoints  to  office  a  person  related  within  the 
prohibited  degree  to  the  head  of  another  de- 
partment? Ihe  head  of  one  department  is 
not  liable  under  said  law  for  the  appoint- 
ments made  by  the  heads  of  other  depart- 
ments where  he  is  not  an  "associate  in  office" 
and  cannot,  under  the  law^,  participate  in 
such  appointment. 

The  next  question  is:  ''If  an  appointee  of 
one  department  of  the  state,  county  or  city 
government  is  related  within  the  prohibited 
degree  to  a  member  of  the  state  board  of  ex- 
aminers or  the  board  of  county  commissioners 
or  the  city  council,  can  such  boards  approve 
a  claim  for  such  appointee's  salary  without 
rendering  themselves  liable  under  the  provi- 
sions of  the  second  section  of  said  act? 

Since  the  head  of  one  department  cannot 
control  the  appointments  of  another  depart- 
ment, the  board  which  is  called  upon  to  al- 
low the  claims  of  appointees  is  not  liable 
under  the  provisions  of  said  section  for  al- 
lowing claims  of  appointees  who  have  been 
legally  appointed,  although  such  appointees 
may  be  related  within  the  prohibited  degree 
to  a  member  of  the  board  or  person  who  al- 
lows or  pays  such  claims. 

The  next  question  is:  Is  it  permissible 
under  the  provisions  of  said  act  for  certain 
members  of  a  board,  such  as,  for  instance, 
[302]  the  board  of  county  commissioners, 
city  council  or  trustees  of  a  village,  without 
the  concurrence  of  the  third  member,  to  ap- 
point to  office  a  person  related  within  the  pro- 
hibited degree  to  such  third  idember? 

The  clear  intention  of  the  law  was  to  pro- 
hibit such  appointments,  for  if  by  collusion 
or  agreement  two  members  of  a  board  were 
to  appoint  to  office  a  person  related  to  the 
third  member  within  the  prohibited  degree, 
it  would  be  a  very  easy  matter  to  evade  the 
provisions  of  said  law  where  appointments 
were  to  be  made  by  boards.  Such  appoint- 
ments are  prohibited.  This  applies  equally 
to  all  state  boards  and  all  other  boards  of 
municipal  subdivisions  of  the  state,  since  the 
members  of  said  boards,  when  acting  as  boards 
are  "associates  in  office." 

The  next  question  is:  Are  school  districts, 
irrigation,  drainage  and  improvement  dis- 
tricts included  within  the  provisions  of  said 
law? 

It  will  be  observed  from  the  title  that  it 
applies  to  municipal  subdivisions  of  the  state 
and  the  first  section  of  said  act  is  in  part  as 
follows:  "That  executive,  legislative,  judi- 
cial, ministerial  or  other  officer  of  this  state 
or  of  any  district,  county,  city,  or  other  mu- 
nicipal subdivision  of  the  state,  including  road 


districts,"  etc.  The  title  as  well  as  the  body 
of  the  act  clearly  indicates  that  it  was  in- 
tended to  apply  to  municipal  subdivisions  of 
the  state  and  also  to  road  districts.  The  act 
having  especially  enumerated  only  one  sub- 
division, to  wit,  a  road  district,  that  is  not  a 
municipal  subdivision,  all  other  subdvisions 
of  the  state  whch  are  not  municipal  subdivi- 
sions are  excluded,  hence  it  does  not  apply 
to  school  districts,  irrigation  districts,  drain- 
age districts  or  improvement  districts,  since 
they  are  not  muncipal  subdivisions  of  the 
state.  This  court  held  in  Fenton  v.  Ada 
County,  20  Idaho  392,  119  Pao.  41,  that  a 
school  district  is  not  a  municipal  corporation 
within  the  meaning  of  sec.  6,  art.  7,  of  the 
constitution.  Said  act  is  only  intended  to 
apply  to  municipal  subdivisions  of  the  state 
and  road  districts. 

This  proceeding  was  brought  for  the  pur- 
pose of  obtaining  from  this  court  the  proper 
construction  to  be  placed  upon  [303]  the 
several  provisions  of  said  anti-nepotism  act. 
No  question  has  been  raised  in  regard  to  the 
power  and  authority  of  the  board  to  discharge 
the  petitioner  without  giving  any  reason  for 
sucli  discharge,  but  it  is  conceded  that  the 
board  does  not  desire  to  discharge  her  at  the 
present  time,  at  least,  unless  under  the  provi- 
sions of  said  act  they  would  be  guilty  of  a 
misdemeanor  and  become  liable  under  the 
penal  provisions  of  said  act  if  they  retained 
her  after  said  act  goes  into  effect. 

As  we  view  it,  it  will  not  be  necessary  for 
this  court  to  direct  the  peremptory  writ  of 
prohibition  to  issue,  since  we  hold  that  the 
defendants,  as  a  board  of  trustees  of  the 
Soldiers'  Home,  may  retain  the  plaintiff  as 
matron  of  the  Soldiers'  Home,  if  they  desire 
to  do  so,  and  by  so  doing  they  will  not 
violate  any  of  the  provisions  of  said  anti- 
nepotism  act. 

•No  costs  are  allowed  in  this  case. 

Budge  and  Morgan,  JJ.,  concur. 


NOTE. 

Validity    and    Constrnotion 
Nepotism  Iiaw. 


of    Anti- 


The  reported  case  involves  an  Idaho  stat- 
ute (Laws  1016,  c.  10)  known  as  the  "Anti- 
nepotism  Bill,"  making  it  an  offense  for  any 
officer  to  appoint  or  vote  for  the  appointment 
of  a  person  who  is  related  to  him  or  to  his 
^'associates  in  office"  by  affinity  or  consan- 
guinity within  the  third  degree.  The  court 
sustains  the  statute,  holding  that  its  sub- 
ject is  fully  expressed  in  the  title  and  that 
the  act  is  a  proper  exercise  of  the  police 
power  and  does  not  invade  the  executive  prov- 
ince or  limit  unduly  the  functions  of  con- 
stitutional officers.  Constri.ing  the  statute 
the  court  holds  that  the  commandant  of  a 
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Soldier's  Home  is  not  an  "associate  in  office" 
of  the  trustees  of  the  Home,  and  that  accord- 
ingly the  trustees  are  at  liberty  to  appoint 
to  a  pofiition  in  the  Home  a  daughter  of  the 
commandant.  The  court  proceeds  to  construe 
the  act  in  several  particulars  not  involved 
in  the  case,  holding  that  the  heads  of  co- 
ordinate departments  are  not  "associates  in 
ollico"  but  that  fellow  members  of  a  state  or 
municipal  board  are,  and  that  the  act  does 
not  apply  to  school  districts,  irrigation,  im- 
provement or  drainage  districts. 

The  reported  case  appears  to  be  the  only 
decision  involving  an  act  designed  to  prevent 
nepotism  in  appointments  to  oHlce.  The  valid- 
ity of  legislation  of  that  character  would 
seem  to  be  fully  sustained  by  the  cases  hold- 
ing that  the  legislature  may  prescribe  such 
qualifications  for  the  holding  of  a  statutory 
office  as  it  sees  fit  so  long  as  it  does  not  in- 
terfere with  any  qualification  prescribed  by 
the  constitution.  See  the  notes  to  State  v. 
Goldthait,  19  Ann.  Cas.  737,  and  People  v. 
McOormick,  Ann.  Cas.  1915A  338. 
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Arkansas  Supreme  Court — ^February  7,  1916. 
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Appeal  and  Error  «—  Scope  of  Review 
—  Evidenoe  to  Support  Finding  of 
Chanoellor. 

The  chancellor's  findings  on  issues  of  fact, 
as  to  which  the  evidence  was  conflicting,  not 
against  the  preponderance  of  the  evidence, 
irill  not  be  disturbed. 

Damasea  —  Uqnidated  Damasea  Dis- 
tinsnisbed  from  Penalty. 

Where  plaintilT  enters  into  a  written  con- 
tract with  the  defendant  bank  to  tear  down 
its  old  building  and  to  erect  a  new  two-story 
building,  which  should  be  completed  by  Au- 
gust 15,  1912,  and  to  pay  the  owner  $10  per 
day  as  liquidated  damages  for  delay  in  com- 
pletion, and  the  bank's  quarters  on  the  lower 
rtoor  are  not  completed  and  accepted  until 
December  15th,  and  the  upper  floor  later, 
during  which  delay  the  damages  to  the  bank 
are  indeterminate  and  difficult  of  ascertain- 
ment, though  it  is  shown  that  the  sum  named 
hoars  a  fair  proportion  to  the  damages  dis- 
cussed and  manifestly  contemplated  by  the 
particA  in  ca.se  of  delay,  and  to  the  damages 
sustained,  the  stipulation  is  one  for  liqui- 
dated damages,  and  not  for  a  penalty. 

[See  note  at  end  of  this  case.] 


Appeal  from  Nevada  Chancery  Court: 
Shaver,  Chancellor. 

Action  by  J.  A.  Sullivan,  plaintiff,  against 
Nevada  County  Bank,  defendant.  From  judg- 
ment rendered,  defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Modified. 

Hordoe  E.  Rouse  for  appellant. 
McRae  <£•  Tomp/cin€  for  appellee. 

[237]  Smith,  J.— On  May  1,  1912,  appellee 
entered  into  a  written  contract  with  the 
building  committee  of  the  Nevada  County 
Bank  by  which  he  agreed  to  tear  down  and 
clear  away  the  debris  of  its  old  building  and 
construct,  according  to  plans  and  specifica- 
tions therefor,  a  new  two-story  brick  building 
for  the  sum  of  $10,000,  payable  on  estimates 
of  the  architect  every  two  weeks  in  such  sum 
as  would  not  exceed  90  per  cent  of  the  value 
of  labor  and  material  furnished  since  the 
last  preceding  estimate,  except  that  the  final 
estimate  should  be  for  the  balance  due  under 
the  contract. 

The  contract  provided  that  the  building 
should  be  completed  on  or  before  August  15, 
1912,  and  contained  the  following  provision: 

''And  the  contractor  agrees  to  pay  to  the 
owner  the  sum  of  $10  per  daiy  as  liquidated 
damages  for  each  and  every  day  which  shall 
elapse  between  the  time  of  compl,etion  and 
the  time  of  actual  completion." 

The  building  was  not  completed  within 
contract  time,  the  lower  floor  not  being  com- 
pleted and  accepted  until  December  15,  1912. 
and  the  upper  floor  was  not  entirely  com- 
pleted until  about  February  15,  3913. 

During  the  progress  of  the  building  certain 
extra  work  was  ordered  and  after  the  com- 
pletion of  the  building,  a  controversy  arose 
over  the  cornice  of  the  building  and  damages 
were  claimed  against  appellees  for  defective 
work  alleged  to  have  resulted  from  the  fail- 
ure to  follow  the  plans  and  directions  of  the 
architect.  The  parties  undertook  to  adjust 
their  differences  and  each  made  the  other  a 
proposition  for  a  settlement,  but  each  propo- 
sition was  rejected.  Whereupon  appellet* 
commenced  suit  for  the  balance  which  he 
alleged  was  due  him,  and  sought  to  enforce 
a  lien  on  the  building  to  secure  this  sum. 

As  has  been  said,  only  the  first  floor  of  the 
building  was  ready  for  occupancy  by  Decem- 
ber 15,  at  which  time  appellee  wrote  the 
following  letter: 

[238]'*Prescott,  Ark.,  December  14,  1912. 
"Building  Committee  Nevada  County  Bank, 

Prescott,  Ark. 

"Gentlemen:  You  may  occupy  the  first 
floor  of  the  bank  building  being  erected  by 
me  under  contract  with  vou,  without  suoh 
occupancy  in  any  way  being  considered  an 
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acceptance  of  the  job  or  a  waiver  of  any  of 
the  terms  and  provisions  of  my  contract  with 
vou. 

*'Voura  truly, 

"J.  A.  Sullivan.'* 

Upon  receipt  of  this  letter,  appellant  oc- 
cupied the  lower  Hoor  of  the  building,  but 
we  do  not  understand  the  proof  to  show  that 
appellant  would  have  had  tenants  ready  to 
move  into  and  occupy  the  offices  on  the  sec- 
ond floor.  Upon  the  contrary,  the  proof  ap- 
pears to  be  that  even  now  some  of  those 
rooms  are  unoccupied.  There  was  conflicting 
evidence  upon  the  question  of  responsibility 
for  the  delay  in  the  completion  of  the  build- 
ing, but  the  chancellor  found  that  issue  in 
favor  of  appellant.  And  there  was  also  con- 
flicting evidence  upon  the  question  of  extra 
work  and  defective  work,  and  we  think  the 
chancellor's  finding  on  those  questions  is 
not  against  the  preponderance  of  the  evi- 
dence. 

The  important  question  in  the  case  ia 
whether  the  provision  for  the  payment  of 
$10  for  each  day's  delay  was  a  stipulation 
for  a  penalty  or  an  agreement  for  liquidat- 
ed damages.  The  contract  allowed  about 
three  and  one-half  months  for  tlie  ereeton 
(»f  the  building,  and  a  contractor  of  much 
experience  testified  that  sixty  days  would 
ordinarilv  have  been  sufficient  time  for  the 
erection  of  the  building  where  reasonable 
diligence  was  used  in  pushing  the  work. 
It  was  shown  on  behalf  of  appellant  that  its 
old  building  was  torn  down  and  carted  off, 
and  that  the  bank  moved  into  the  general 
mercantile  store  of  a  Mr.  Hamilton  across 
the  street,  where  a  space  of  about  6x12  or 
14  feet  was  furnished,  and  for  which  a 
charge  of  $10  per  month  was  made.  Mr. 
Hamilton  permitted  this  use  of  his  store 
only  until  the  time  when  it  had  been  repre- 
sented the  bank  building  would  be  completed, 
after  which  time  he  demanded  for  his  own 
use  this  space,  whereupon  the  officers  [239] 
of  the  bank  moved  into  a  part  of  the  build- 
ing used  by  Mr.  Hamilton  as  an  office,  and 
shared  there  with  Hamilton  a  standing  desk 
from  which  the  bank's  business  was  transact- 
ed. There  was  no  provision  for  keeping 
cash  except  in  a  cash  drawer,  and  the  bulk 
of  the  money  was  kept  in  the  vaults  of  a 
competitive  bank,  while  a  part  of  the  books 
were  kept  in  a  warehouse,  and  others  in  the 
competitive  bank,  and  the  remainder  in  their 
own  safe  on  the  street,  and  that  other  things 
and  valuable  papers  were  kept  in  the  vaults 
of  the  competitive  bank,  to  which  place  they 
were  required  to  go  when  any  of  them  were 
needed.  It  was  also  shown  that  $8,000  had 
been  borrowed  from  a  bank  in  Little  Rock  to 
he  used  in  paying  for  this  building,  and  un- 
der the  loan  contract  this  money  could  be 
Aqd.  Caa.  1917D — 47. 


used  for  no  other  purpose,  and  was  kept  on 
deposit  with  the  bank  from  which  it  had 
been  borrowed,  during  all  of  which  time  in- 
terest was  being  paid  on  it  at  the  rate  of 
6  per  cent  per  annum.  It  was  shown  that 
there  was  much  expense  in  moving  and  re- 
moving from  Hamilton's  stores  as  well  as 
inconvenience  and  annoyance,  during  which 
time  appellee  was  being  prodded  to  complete 
the  building.  The  cashier  of  appellant  bank 
testified  that  he  had  no  facilities  for  trans- 
acting the  bank's  business,  that  he  lost  some 
of  the  records  temporarily,  and  that  there 
was  constant  annoyance  in  keeping  up  with 
the  records  because  of  the  lack  of  proper 
places  to  put  them,  and  that  there  was  no 
way  to  measure  the  annoyance  and  trouble 
of  having  no  facilities  for  the  transaction 
of  the  bank's  business  and  that  this  condi- 
tion spoiled  his  business  and  ruined  his  col- 
lections for  that  fall,  and  that  $10  per  day 
would  not,  and  did  not  cover  the  actual  loss 
sustained  by  the  bank  by  reason  of  being 
kept  out  of  their  building.  That  the  fall 
of  the  yeap  is  the  season  for  general  col- 
lections and  the  acquisition  of  new  deposi- 
tors, and  that  there  were  deposits  which 
the  bank  failed  to  get  because  of  its  lack 
of  facilities. 

In  answer  to  all  of  this,  it  is  insisted 
that  appellee  is  not  responsible  for  appel- 
lant's failure  to  properly  equip  itself  for 
business,  and  that  if  its  loans  were  not  paid, 
the  [240]  interest  continued  to  run,  and  that 
the  rental  value  of  the  building  was  the 
measure  of  the  damages. 

The  court  found  that  appellee  complied 
with  his  contract  except  for  the  delay,  and 
that  he  w^as  entitled  to  credit  for  the  extras 
claimed,  but  declared  the  stipulation  herein 
set  out  to  be  a  penalty  and  unenforceable, 
and  that  it  was  placed  in  the  contract  to 
insure  performance,  and  ■  not  for  compensa- 
tion ;  that  the  damages  are  easy  of  ascertain- 
ment, and  are  measured  by  the  rental 'value 
of  the  building,  and  fixed  appellant's  dam- 
ages for  the  delay  from  August  15  to  De- 
cember 16  at  $125  per  month,  and  from 
December  15  to  February  15,  at  $50  per 
month,  which  damages  were  deducted  from 
the  ^um  found  due  appellee,  having  a  bal- 
ance in  his  favor  of  $66.63,  for  which  amount 
a  judgment  was  rendered.  It  was  decreed 
that  appellant  was  entitled  to  nothing  as 
liquidated  damages  nor  for  defects  in  the 
cornice,  and  that  appellant  had  waived  its 
claim,  if  any  it  had,  to  liquidated  damages, 
and  found  adversely  on  appellant's  counter- 
claim, except  a  small  item  which  was  al- 
lowed on  the  rents  as  set  out  above. 

There  was  an  appeal  and  a  cross-appeal, 
and  it  is  now  insisted  that  appellant  waived 
any  claim  for  liquidated  damages  by  reason 
of    the    fact   that   at   the    time    when    such 
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damages  were  due,  if  they  were  due  at  all, 
appellant  paid  appellee  certain  money  which 
did  not  leave  still  due  appellee  a  sufficient 
sum  to  pay  these  damages.  But  it  was 
shown  that  $500  was  paid  appellee  under  a 
mutual  mistake,  as  a  result  of  which  mis- 
take appellant  did  not  know  of  this  $500 
payment  at  the  time  it  made  the  payment 
said  to  constitute  the  waiver,  and  it  was 
further  shown  that  the  money  was  advanced 
to  pay  the  claims  of  certain  materialmen. 

There  are  an  almost  unlimited  number  of 
cases  which  discuss  the  principles  of  law 
\Thich  are  to  be  applied  in  determining 
whether  or  not  a  provision  like  the  one 
here  contained  is  an  agreement  for  liquidat- 
ed damages  or  a  stipulation  for  a  penalty. 
A  large  number  of  the  leading  cases  on  this 
subject  is  cited  in  the  case  note  to  Webster 
V.  Bosanquet,  an  English  case  reported  in 
24  Ann.  Cas.  [241]  1019,  and  in  the  cases 
of  Madler  v.  Silverstone,  34  L.R.A.  (N.S.)  1, 
and  Evans  v.  Moseley,  60  L.R.A.(N.S.)   889. 

But  we  need  not  go  beyond  the  reports  of 
our  own  State  for  an  abundance  of  authority 
upon  this  subject.  See,  Williams  v.  Green, 
14  Ark.  329;  Young  v.  Gaut,  69  Ark.  114,  61 
S.  W.  372;  Lincoln  v.  Little  Rock  Granite 
Co.  56  Ark.  405,  19  S.  W.  1066;  Nilson  v. 
Jonesboro,  57  Ark.  168,  20  S.  W.  1093; 
Lawrence  County  v.  Stewart,  72  Ark.  525, 
81  S.  W.  1059;  Nevada  County  v.  Hicks,  38 
Ark.  567:  Haldeman  v.  Jennings,  14  Ark. 
329;  Blackwood  v.  Liebke,  87  Ark.  645,  113 
S.  W.  210;  Chickasawba  R.  Co.  v.  Crigger, 
83  Ark.  364,  103  S.  W.  1153;  Westbay  v. 
Terry,  83  Ark.  144,  103  S.  W.  160;  Tidwell 
v.  Southern  Engine,  etc.  Works,  87  Ark.  52, 
132  S.  W.  152;  Cox  v.  Smith,  93  Ark.  371, 
125  S.  W.  437,  137  Am.  St.  Rep.  89;  Wait 
V.  Stanton,  104  Ark.  16,  147  S.  W.  446;  Dil- 
lev  V.  Thomas,  106  Ark.  279,  153  S.  W.  110; 
kimbro  v.  Wells,  112  Ark.  133,  166  S.  W. 
645:  Glasscock  v.  Rosengrant,  56  Ark.  376, 
18  S.  W.  379. 

The  principles  which  control  in  the  de- 
cision of  this  question  have  been  applied 
to  an  almost  infinite  variety  of  conditions, 
and  an  apparent  contradiction  in  some  of 
the  cases  grows  out  of  this  fact.  But  there 
appears  to  be  no  substantial  difference  in 
the  declaration  of  the  principles  themselves. 
An  early  and  the  leading  case  on  this  sub- 
ject is  that  of  Williams  v.  Green,  supra, 
which  case  is  recognized  as  an  authority 
everywhere,  and  has  been  widely  cited  and 
quoted  from.  Our  last  case  on  this  subject 
is  that  of  Montague  v.  Robinson,  122  Ark. 
163,  182  S.  W.  558. 

The  case  upon  which  appellee  chiefly  re- 
lies, and  the  one  said  to  be  controlling  here, 
is  that  of  Wait  v.  Stanton,  104  Ark.  16,  147 
S.  W.  446.  But  the  principles  announced 
there  are  in  harmony  with  numerous  other 
dvdarations   of    the   court   on   this    subject, 


and  when  these  controlling  principles  were 
applied  to  the  facts  of  that  case,  the  court 
was  constrained  to  hold  the  provision  of 
that  contract  for  the  payment  of  damages 
to  be  a  penalty.  Under  the  facts  of  that 
case,  the  damages  were  of  easy  ascertain- 
ment, and  were  measured  by  the  rental  value 
of  the  property,  and  the  damages  provided 
for  were  entirely  disproportionate  to  any 
damages,  which  in  the  contemplation  of  the 
parties,  could  have  been  sustained  by  delay 
in  the  nonperformance  of  the  contract. 

[242]  The  instant  case  is  clearly  distin- 
guishable on  the  facts  from  the  case  of  Wait 
V.  Stanton,  supra.  The  building  here  con- 
tracted for  was  primarily  a  bank  building 
intended  for  use  in  connection  with  that 
business,  and  only  the  second  floor  of  the 
building  was  intended  for  rental  purposes. 
At  the  time  of  making  this  contract,  the  par- 
ties must  necessarily  have  contemplated 
that  damages  would  result  from  delay  in 
the  construction  of  the  building  and  in  the 
very  nature  of  the  case  these  damages  would 
be  indeterminate  and  difficult  of  ascertain- 
ment, and  as  we  view  this  evidence,  it  is 
even  now  impossible  to  determine  with  that 
degree  of  certainty  which  should  exist  for 
a  jury  to  assess  damages,  what  these  dam- 
ages were.  Who  can  know  what  damagps 
appellant  sustained  from  loss  of  businesfi 
through  the  lack  of  facilities  to  transact 
business?  It  is  obvious  that  these  facilities 
were  indispensable  to  the  successful  conduct 
of  the  banking  business,  and  it  is  manifest 
from  the  very  date  fixed  for  the  completion 
.of  this  contract  that  it  was  appellant's  de- 
sire to  have  its  building  ready  for  occupancy 
before  the  beginning  of  its  busy  season. 
The  evidence  is  that  these  conditions  were 
discussed  before  the  contract  was  signed,  but 
even  though  such  was  not  the  case,  it  must 
have  been  manifest  at  the  time  the  contract 
was  made  that  damages  would  result  from 
delay  in  its  performance,  and  that  this  dam- 
age would  be  indeterminate  and  difficult  of 
ascertainment.  Moreover,  the  sum  named  is 
shown  to  bear  a  fair  proportion  to  the  dam- 
age sustained,  indeed,  the  cashier  of  the  bank 
says  that  the  damage  exceeded  that  amount. 
But  it  is  not  necessary  that  we  find  the  fact 
so  to  be.  It  is  sufficient  to  support  the  find- 
ing that  these  liquidated  damages  for  the 
sum  named  appear  to  bear  some  reasonable 
proportion  to  the  damage  contemplated,  and 
such  we  find  the  facts  to  be. 

It  follows,  therefore,  that  the  court  erred 
in  not  allowing  appellant's  claim  for  the 
liquidated  damages  provided  by  the  contract. 
The  decree  will,  therefore,  bo  [243]  modified 
to  allow  appellant  $1,220  on  that  account 
and  to  disallow  the  $600  allowed  it  on 
account  of  the  rent,  and  the  cause  will  ho 
remanded  with  directions  to  the  court  be- 
low to  enter  a  decree  accordingly. 
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NOTE. 

"WlLetlier  Stipulated  Forfeiture  for 
Breack  of  Contraet  a  Penalty  or 
Uquidated  Damages. 

Introductory,  739. 
Intent  of  Parties,  739. 
Construction  of  Terms  of  Contract: 

Contract  Using  Expression  "Penalty"  or 

"Liquidated  Damages,'*  741. 
Contract  for  Performance  of  One  Specif- 
ic Act  or  Involving  Several  Under- 
takings, 744. 
Proportion  of   Actual  Damages  to   Sum 
Named,  746. 
Certainty  or  Uncertainty  of  Damages: 

Damages   Certain   or  Capable  of   Ascer- 
tainment, 750. 
Damages    Uncertain    and    Incapable    of 
Ascertainment,  751. 


Introductory* 

Tlie  purpose  of  this  note  is  to  review  the 
recent  cases  which  discuss  the  question  wheth- 
er a  stipulated  forfeiture  for  a  breach  of 
a  contract  is  to  be  considered  as  a  penalty 
or  as  liquidated  damages.  The  earlier  cases 
are  collated  in  the  notes  to  Stony  Creek 
Lumber  Co.  v.  Fields,  1  Ann.  Cas.  242;  West- 
ern Gas  Constr.  Co.  v.  Dowagiac  Gas,  etc.  Co. 
10  Ann.  Cas.  224;  Webster  v.  Bosanquet,  Ann. 
Cas.  1912C  1019,  and  Stillwell  v.  Paepcke- 
Leicht  Lumber  Co.  108  Am.  St.  Rep.  42. 

The  importance  of  the  distinction  between 
a  penalty  and  liquidated  damages  lies  in 
the  fact  that  if  the  stipulated  forfeiture  is 
considered  as  liquidated  damages  the  par- 
ties are  bound  by  it  and  the  full  amount 
may  be  recovered  without  proving  actual 
damages.  If,  on  the  other  hand,  it  is  con- 
»5.idered  as  a  penalty,  one  of  the  parties  may 
be  relieved  of  it,  as  the  courts  have  the  pow- 
er to  look  into  the  amount  to  see  whether 
it  is  unconscionable,  and  they  may  restrict 
the  injured  party  to  the  actual  damages  he 
may  have  suffered.  Tlius,  in  Ann  Arbor 
Board  of  Commerce  v.  Security  Trust  Co! 
225  Fed.  454,  ,140  C.  C.  A.  48*6,  the  court 
said:  "If  the  contract  is  construed  to  mean 
'liquidated  damages/  the  recovery  for  a 
breach  is  the  sum  stipulated  without  proof 
of  actual  damage.  If  it  is  construed  to 
mean  'penalty,'  the  recovery  is  only  for  the 
actual  damage  sustained."  In  Illinois  Sure- 
ty Co.  V.  U.  S.  229  Fed.  527,  143  C.  C.  A. 
595,  the  court  said:  "The  general  rule  is 
that  in  case  of  a  penalty  the  measure  of 
damages  is  the  actual  loss  which  has  been 
sustained  as  a  result  of  the  breach  where 
this  can  be  ascertained.  But  in  the  case  of 
liquidated  damages  there  can  be  a  recovery 
of  the  whole  amount  where  such  a  recovery 


is  consistent  with  the  policy  of  the  law." 
See  also  Dwyer  v.  Moore  Furniture  Co.  178 
111.  App.  562.  And  see  generally  the  cases 
cited  tiiroughout  this  note. 

Intent  of  Parties, 

Whether  a  stipulated  forfeiture  for  the 
breach  of  a  contract  is  to  be  regarded  as  a 
penalty  or  as  liquidated  damages,  depends 
(primarily  on  the  intent  of  the  parties  which 
is  to  be  ascertained  not  only  from  the  lan- 
guage of  the  contract  but  from  the  surround- 
ing circumstances. 

United  States. — ^Motschman  v.  U.  S.  47 
Ct.  CI.  373;  Pacific  Hardware,  etc.  Co.  v.  U, 
S.  48  Ct.  CI.  399;  Carnegie  Steel  Co.  v.  U. 
S.  49  Ct.  CI.  403;  Morris  v.  U.  S.  50  Ct.  CL 
154;  Union  Pac.  R.  Co.  v.  Mitchell-Critten- 
den Tie  Co.  190  Fed.  544,  111  C.  C.  A.  396; 
York  Haven  Paper  Co.  v.  York  Haven  Water, 
etc.  Co.  194  Fed.  255;  Bedford  v.  Miller,  232 
Fed.  368,  129  C.  C.  A.  44;  Bankers'  Surety 
Co.  v.  Elkhorn  River  Drainage  Dist.  214 
Fed.  342,  130  C.  C.  A.  650. 

Alabama. — Walshe  Mfg.  Co.  v,  W.  T. 
Smith  Lumber  Co.  72  So.  73. 

California. — Nakagawa  v.  Okamoto,  164 
Cal.  718,  130  Pac.  707. 

Colorado. — Goiigar  v.  Buffalo  Specialty 
Co.  26  Colo.  App.  8,  141  Pac.  611;  Moore 
V.  Kline,  26  Colo.  App.  334,  143  Pac.  262. 

District  of  Columbia. — Emack  v.  Camp- 
bell, 14  App.  Cas   186. 

Florida.— GTcenblBitt  v.  McCall,  67  Fla. 
165,  64  So.  748. 

Haioaii. — Colby  v.   Bailey,   5   Hawaii   152. 

Illinois. — Mikelaiczak  v.  Kruppa,  254  111. 
209,  98  N.  E.  257;  Van  Hannel  v.  Higley,  172 
111.  App.  88;  Ludlow  Valve  Mfg.  Co.  v. 
Chicago,  181  111.  App.  388;  U.  S.  Cast  Iron 
Pipe,  etc.  Co.  v.  Chicago,  185  111.  App.  558; 
Advance  Amusement  Co.  v.  Franke,  188  111. 
App.  457,  judgment  affirmed  268  111.  679, 
109  X.  E.  471. 

Massachusetts, — Wheaton  Bldg.  etc.  Co.  v. 
Boston,  204  Mass.  218,  90  N.  E.  508;  Wins- 
ton V.  Pittsfield,  221  Mass.  356,  108  N.  E. 
1038. 

Minnesota, — Nostdal  v.  Morohart,  132 
Minn.  351,  157  N.  W.  584. 

^ew  Mexico. — Keinath  v.  Reed,  18  N.  M. 
358,  137  Pac.  841. 

North  Carolhia. — Rhyne  v.  Rhyne,  160  N. 
C.  659,  76  S.  E.  469. 

Ohio. — Jacobs  v.  Shannon  Furniture  Co. 
32  Ohio  Cir.  Ct.  Rep.  51. 

Oregon. — ^Krausse  v.  Greenfield,  61  Ore. 
602,  Ann.  Cas.  1914B  115,  123  Pac.  392; 
Strode  v.  Smith,  66  Ore,  163,  131  Pac.  1037; 
Rainier  v.  Masters,  79  Ore.  534,  154  Pac. 
426,  L.R.A.1916E  1175,  rehearing  denied  79 
Ore.  540,  155  Pac.  1197,  L.R.A.1916E  1178. 

Pennsylvania. — Williams  v.  Golden,  247 
Pa.  St.  397,  93  Atl.  505. 
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Texas. — Grayson  v.  Marshall,  145  S.  W. 
1034;  Orenbaum  v.  Sowell,  153  S.  W.  905; 
Reinhardt  v.  Borders,  184  S.  VV.  791. 

West  Virginia. — Beury  v.  Fay,  73  W.  Va. 
460,  80  S.  E.  777. 

Canada. — McPhee  v.  Wilson,  25   U.   C.  Q. 

B.  J  69;  Hamilton  v.  Moore,  33  U.  C.  Q.  B. 
100,  275,  520;  Townsend  v.  Toronto,  etc.  R. 
Co.    28   Ont.    195. 

Thus  in  Bankers'  Surety  Co.  v.  Elkhorn 
Kiver   Drainage   Dist.   214   Fed.   342,   130  C. 

C.  A.  050,  it  appeared  that  a  drainage  dis- 
tiict  contracted  for  the  straightening  out 
of  a  river  channel.  The  contract  required 
that  tlie  work  should  be  done  within  a  cer- 
tain time,  and  contained  a  clause  that  the 
contractor  should  forfeit  $30  per  day  as 
liquidated  damages  for  delay.  It  was  held 
that  it  was  the  intention  of  the  parties  that 
the  forfeiture  should  be  liquidated  damages 
und  not  a  penalty,  it  appearing  that  the 
Amount  of  actual  damage  would  be  uncertain 
depending  on  the  weather  conditions.  The 
4'ourt  said:  "The  court  has  no  dispensing 
powers,  and  the  inquiry  always  is,  not  wheth- 
er the  parties  have  acted  wisely  in  respect 
to  the  stipulations  embodied  in  their  con- 
tract, but  rather  what  was  the  meaning  and 
intent  of  the  parties  at  the  time  the  con- 
tract was  entered  into;  and  when  that  is 
clearly  ascertained  from  the  language  used 
by  the  parties  themselves,  it  must  be  given 
effect." 

In  Nakagawa  v.  Okamoto,  164  Cal.  718, 
130  Pac.  707,  it  was  said:  "In  determining 
whether  a  provision  in  a  contract  is  for  liqui- 
dated damage  or  for  a  penalty,  'the  fun- 
damental rule,  so  often  announced,  is  that 
the  construction  of  these  stipulations,  de- 
pends, in  each  case,  upon  the  intent  of  the 
parties,  as  evidenced  by  the  entire  agreement 
construed  in  the  light  of  the  circumstances 
under  which  it  was  made.*      (Id.)" 

In  Gougar  v.  Buffalo  Specialty  Co.  26 
Colo.  App.  8,  141  Pac.  511,  the  court  said: 
"Whether  a  sum  named  in  a  contract  is  to 
be  regarded  as  liquidated  damages  or  as  a 
penalty  depends  upon  the  intention  of  the 
parties  as  it  appears  from  the  nature  of  the 
contract,  the  situation  of  the  parties,  and 
the  attending  circumstances,  and  not  merely 
upon  the  language  used  (Carson  v.  Arvan* 
tos.  10  Colo.  App.  382,  385,  380,  50  Pac.  1080; 
San  ford  v.  Belle  Plaine  First  Xat.  Bank, 
94  la.  680,  63  N.  W.  459,  19  Am.  &  Eng.  Enc. 
of  Law  [2d  ed.]  396,  13  Cyc.  92,  93;  2  Page 
on  Contracts,  §§  1172,  1173)  ;  and  in  case  of 
doubt,  whether  a  sum  fixed  by  contract  is  a 
penalty  or  liquidated  damages,  the  courts 
loan  toward  the  former  construction."  See 
to  the  same  effect  Moore  v.  Kline,  26  Colo. 
App.  334,  143  Pac.  262. 

In  Van  Kannel  v.  Higley,  172  III  App. 
88,  it  was  said:     "Much  of  tho  trouble  en- 


countered in  harmonizing  the  authorities  up- 
on this  point  will  disappear,  if  we  will  re- 
member that  the  real  intention  to  be  souofht 
for  is  us  to  whether  or  not  the  parties,  afU»r 
liaving  mutually  and  in  good  faith  considered 
and  calculated  the  actual  damages,  intended 
the  sum  fixed  by  their  contract  to  be  accept- 
ed  as   compensation   for   the    breach    of   the 
contract,   or   merely   as   security  or   penalty 
for  the  breach  thereof.     It  ought  to  be  per- 
missible to  contracting  parties  to  avoid  all 
litigation  and  settle  the  question  as  to  the 
amount  of  damages  that  shall  be  paid  for  the 
violation  of  their  contracts,  subject  only  to 
the    condition    that   they    do    in   good    faith 
settle  such  damages  on  the  basis  simply  of 
what  they  mutually  determine  to  be  reason- 
able and  just  compensation.     .     .     .    In  de- 
termining the   intent  of  the  parties  to  the 
contract  courts  must  look  to  the  entire  in- 
strument,   and   give   such   construction   that 
every  clause  shall  have  some  effect,  if  possi- 
ble,  and   for   such    purpose   will,   so   far  as 
practicable,  view  the  contract  from  the  po- 
sition of  the  parties  at  the  time  it  was  made, 
in    order    to    understand    their    language   in 
the  sense  in  which  it  was  used,  and  will  per- 
mit examination   into  the  question  of  dam- 
ages  to   determine  whether   or  not  the  en- 
forcement  of   its   provisions   would   work  a 
hardship   upon  the  obligor." 

In  Ludlow  Valve  Mfg.  Co.  v.  Chicago,  181 
111.  App.  388,  it  appeared  that  the  plaintiff 
made  a  contract  with  the  defendant  to  sup- 
ply it  with  gate  valves  for  its  waterworks, 
and  among  its  provisions  were  that  time 
was  one  of  the  "essential  conditions  of  this 
contract,"  that  "a  failure  to  deliver  the 
valves  within  the  time  fixed  will  work  an 
injury  to  the  city"  and  that  the  damages 
thus  arising  "cannot  be  calculated  with  any 
degree  of  certainty."  It  was  held  that  be- 
cause these  provisions  clearly  expressed  the 
intention  of  the  parties,  a  stipulation  that 
the  defendant  should  forfeit  $10  for  ever>* 
day's  delay  beyond  a  specified  date  was  for 
liquidated  damages  and  not  a  penalty.  The 
court  said:  "It  is  often  a  difficult  matter  to 
,  determine  whether  a  contract  provision  like 
the  one  here  involved  shall  be  construed  as* 
a  provision  for  liquidated  damages  or  only 
as  a  penalty.  Tlie  primary  and  most  ct« 
sential  principle  of  construction  is  to  as- 
certain the  meaning  and  intent  of  th<'  par 
ties,  by  reference  to  the  contract  itself,  the 
subject-matter  thereof,  the  terms  used  to 
express  the  intent,  and  the  circumstanpe? 
under  which  the  contract  was  made.  The 
fact  that  parties  fix  a  sum  to  be  paid  in 
case  of  a  breach  of  the  contract  and  call 
that  sum  'liquidated  damages'  is  not  con- 
clusive, but  in  one  of  the  circumstances  tend- 
ing to  prove  the  actual   intent  of  the  par- 
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In  Strode  v.  Smith,  66  Ore.  163,  131  Pac. 
1032,  it  appeared  that  the  defendants  leased 
from  the  plaintifTs  a  certain  property  for 
thirty-five  years  agreeing  to  forfeit  four 
thousand  dollars  if  they  did  not  erect  a 
specified  building  thereon.  It  was  held  that 
the  intention  of  the  parties  to  consider  this 
forfeiture  as  liquidated  damages  was  plainly 
shown  by  their  inability  to  ascertain  just 
what  would  be  the  actual  damages  resulting 
from  a  breach.  The  court  said:  *'The  trans- 
action was  a  plain  contract  which  the  par- 
ties apparently  understood  and  clearly  ex- 
pressed in  their  writings.  Their  intention 
then  being  plain,  there  is  no  good  reason 
for  the  court  to  say  that  the  parties  meant 
something  other  than  that  expressed  in  their 
agreement.  The  sum  fixed  does  not  appear 
to  be,  and  is  not  shown  to  be,  disproportion- 
ate to  either  the  actual  or  presumed  dam- 
ages. It  does  not  appear  that  one  party  to 
the  contract  was  a  victim  of  oppression. 
The  loss  naturally  resulting  from  nonper- 
formance of  the  stipulation  was  vague  and 
imcertain,  and  as  declared  in  the  bond  it- 
self was  a  proper  subject  of  contract  between 
the  parties.  We  cannot  declare  as  a  matter 
of  law '  that  the  damages  agreed  upon  are 
Bo  excessive  as  to  justify  the  court  in  de- 
claring that  the  stipulation  should  be  treat- 
ed as  a  penalty." 

In  Krausse  v.  Greenfield,  61  Ore.  502,  123 
Pac.  392,  it  appeared  that  the  plaintiffs 
agreed  to  furnish  to  the  defendants  a  num- 
ber of  shoes  to  sell  in  their  retail  business, 
and  the  defendants  agreed  to  pay  20  per 
cent  of  the  invoice  price  of  any  goods  re- 
maining unsold  for  90  days.  This  stipula- 
tion was  construed  as  an  undertaking  on 
the  defendant's  part  to  pay  the  plaintiffB 
for  any  damages  which  the  goods  would 
necessarily  sustain  by  their  removal  from 
the  plaintiff's  stock  and  by  their  use  in 
retail  trade,  and  was  held  to  constitute  liqui- 
dated damages.  The  court  said:  "Com- 
pensation and  not  penalty  affords  the  meas- 
ure usually  employed  to  determine  the 
amount  of  damages  to  which  a  party  is  en- 
titled by  reason  of  a  failure  of  the  adverse 
party  to  keep  or  perform  the  terms  of  his 
agreement.  The  intention  of  the  parties  in 
this  respect  is  controlling,  however,  when  it 
satisfactorily  appears  that  when  a  written 
contract  was  effected  they  anticipated  the 
possible  injury  and  fixed  upon  a  just  and 
reasonable  sum  of  money  as  applicable  to 
the  entire  consequence  that  might  arise  from 
a  breach  of  the  agreement,  in  which  case  the 
damages  thus  determined  upon  are  recover- 
ablo." 

In  Jacobs  v.  Shannon  Furniture  Co.  32 
Ohio  Cir.  Ct.  Rep.  61,  it  appeared  that  the 
plaintiff  entered  into  a  contract  with  the 
defendant  for  five  years'  employment  at   a 


salary  of  $1,800  per  year  and  a  certain  per 
cent  of  the  profits  per  annum;  and  it  was 
furthermore  agreed  that  if  the  plaintiU' 
should  be  discharged  within  twenty-five 
months,  the  defendant  should  pay  him  $l,7r)0 
as  damages.  That  payment  was  held  to  be 
liquidated  damages  and  not  a  penalty.  The 
court  said:  "Whether  a  stipulation  in  any 
given  case  is  to  be  regarded  as  penalty  or 
liquidated  damages  becomes  a  question  of 
intention  to  be  reflected  from  the  whole  in- 
strument in  connection  with  the  subject- 
matter.  The  form  in  which  the  stipulation 
is  clothed  may  be  considered,  but  is  not  con- 
clusive. In  final  analysis,  the  stipulation 
for  damages  must  be  read  and  considered 
along  with  all  other  provisions,  the  general 
scope  and  subject-matter  of  the  contract, 
from  which  must  be  determined  whether  the 
parties  intended  thereby  to  fix  a  fair  and 
just  amount  for  the  actual  damages  likely 
to  arise,  or  an  arbitrary  amount  as  mere 
penalty   to   secure   performance." 

Construction  of  Terms  of  Contract. 


Contract  Using  Expression  "Penalty 
"Liquidated  Damages." 


OR 


While  the  intention  of  the  parties  is  an 
important  element  in  ascertaining  whether 
the  sum  named  shall  be  considered  as  a 
penalty  or  liquidated  damages,  yet  this  in- 
tention must  be  ascertained  from  the  lan- 
guage of  the  contract  in  connection  with  its 
subject-matter  and  the  circumstances  sur- 
rounding it.  The  fact  that  the  parties  to  a 
contract  may  name  this  sum  as  "penalty"' 
or  "liquidated  damages"  is  to  be  carefully 
considered,  yet  that  is  not  the  only  thing  to 
be  looked  to,  as  the  term  "penalty"  or 
'liquidated  damages"  may  be  employed  un- 
der circumstances  showing  that  such  is  not 
really  the  meaning  of  the  parties.  Pacific 
Hardware,  etc.  Co.  v.  U.  S.  48  Ct.  CI.  399; 
Board  of  Commerce  v.  Security  Trust  Co. 
225  Fed.  454,  140  C.  C.  A.  486;  Gay  Gee 
Amusement  Co.  v.  Cave,  177  111.  App.  250; 
Miller  v.  Duntley,  182  111.  App.  205;  Zenor 
V.  Pryor,  57  Ind.  App.  222,  106  N.  E.  746; 
Eikenberry  v.  Thorn  (Ind.)  112  N.  E.  112; 
Kaplan  v.  Gray,  215  Mass.  269,  102  N.  E. 
421;  Feinsot  v.  Burstein,  78  Misc.  259,  138 
N.  Y.  S.  185;  Quid  v.  Spartanburg  Realty 
Co.  94  S.  C.  184,  77  S.  E.  866;  Grayson  v. 
Marshall  (Tex.)  145  S.  W.  1034;  Wright 
V.  Bott  (Tex.)  163  S.  W.  360;  Beury  v. 
Fay,  73  W.  Va.  460,  80  S.  E.  777;  Pelee 
Island  Nav.  Co.  v.  Doty  •  Engine  Works  Co. 
23  Ont.  L.  Rep.  402,  18  Ont.  W.  Rep.  599; 
Knapp  v.  Carley,  30  Ont.  W.  Rep.  940. 

Thus  in  Pacific  Hardware,  etc.  Co.  v.  U.  S. 
48  Ct.  CI.  399,  the  court  said:  "Courts 
have  frequently  decided  that  the  sum  stipu* 
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lated  to  be  paid  on  the  breach  of  an  agree 
ment  to  be,  from  the  nature  of  the  case,  a 
penalty,  notwithstanding  the  strongest  lan- 
^^uage  showing  the  apparent  intention  of 
the  parties  to  be  that  it  should  be  paid  in 
full  as  liquidated  damages.  So,  too,  cases 
are  numerous  in  which  the  parties  have  used 
the  term  'penalty,'  which  seems  on  its  face 
to  impart  a  forfeiture  rather  than  a  valua- 
tion of  damage,  yet  the  stipulated  sum, 
from  the  very  nature  of  the  case,  should  be 
considered  as  liquidated  damages  and  re- 
coverable in  full.  Page  on  Contracts  (sec. 
1.172)  says,  in  substance,  that  the  use  of 
either  of  these  terms  in  a  contract  is  not 
conclusive;  that  liquidated  damages  may  ap- 
pear from  the  context  of  the  contract  to  be 
really  a  provision  for  a  penalty  and  will  be 
so  treated.  On  the  other  hand,  a  contract  for 
a  penalty  may  be  shown  by  the  intention  of 
the  parties  to  be  liquidated  damages.  The 
question,  therefore,  must  be  determined  by 
surrounding  conditions  and  the  intent  of  the 
parties  to  the  contract." 

In  Board  of  Commerce  v.  Security  Trust 
Co.  226  Fed.  454,  140  C.  C.  A.  486,  it  was 
said:  "The  rule  therefore  prevailing  in  the 
courts  of  the  United  States — and,  it  may 
be  said,  generally,  in  the  state  courts — is 
that  'liquidated  damages'  may  be  read  'pen- 
alty,' and  'penalty,'  'liquidated  damages,' 
according  to  the  contract  itself  and  the  cir- 
cumstances of  the  case;  and  that,  when  the 
parties  have  used  the  language  'liquidated 
damages/  the  language  chosen  by  them  shall 
prevail  in  its  legal  meaning,  unless  the  na- 
ture of  the  contract  and  the  circumstances 
show  an  intention  to  provide  a  penalty." 

In  Gay  Gee  Amusement  Co.  v.  Cave,  177 
111.  App.  250,  it  appeared  that  there  was 
a  clause  in  a  lease  which  provided  that  a 
sum  of  money  could  be  retained  by  a  lessor  at 
his  option  "as  and  for  liquidated  damages 
and  not  as  a  penalty."  It  was  held  to  be  a 
penalty  in  spite  of  the  fact  that  it  had  been 
called  liquidated  damages  in  the  lease.  The 
court  said:  "The  thing  that  usually  settles 
the  question  as  to  whether  liquidated  dam- 
ages or  a  penalty  is  meant  in  such  contracts, 
is  a  disclosure  in  the  contract  that  the  par- 
ties agreed  upon  the  actual  damages  to  be 
paid  and  intended  that  said  sum  and  no  other 
sum  should  be  paid  and  accepted  as  the  ac- 
tual damages  for  the  breach.  The  fixing 
of  liquidated  damages  by  two  parties  is  sup- 
posed to  be  done  to  prevent  any  litigation 
or  further  inquiry  into  the  question  of  dam- 
ages. Leaving  it  optional  to  appellee  to  ac- 
cept the  sum  as  liquidated  damages  is  a 
point  against  the  contention  that  the  dam- 
ages to  be  paid  were  irrevocably  fixed  and 
settled  by  the  parties.  So,  also,  if  by  the 
contract  we  determine  that  only  the  actual, 
or   the   exact   damages   of   appellee,    are   to 


be  recovered  in  case  of  default,  that  argues 
that  the  damages  fixed  are  to  be  considered 
as  a  penalty,  as  in  case  the  sum  fixed  be 
declared  a  penalty  only  actual  damages  sus- 
tained can  be  recovered." 

In  Zenor  v.  Pryor,  67  Ind.  App.  222,  lOe 
N.  £.  746,  it  appeared  that  certain  persons 
entered  into  a  contract  for  the  sale  of  land 
on  the  instalment  plan,  and  it  was  agreed 
that  if  the  defendant  did  not  carry  out  his 
part  of  the  contract,  he  would  "forfeit  as 
liquidated  damages"  an  amount  equal  to  the 
purchase  price.  It  was  held  that  this  sum 
was  a  penalty  and  not  liquidated  damages, 
because  notwithstanding  the  use  of  the  term 
"liquidated  damages,"  the  word  "forfeit" 
implied  a  penalty,  and  combined  with  the 
fact  that  the  amount  was  too  large  to  give 
a  just  compensation,  it  showed  that  the  par- 
ties had  intended  a  penalty.  The  court  said: 
"The  particular  cases,  however,  all  recognize 
that,  where  the  contract  leaves  in  doubt  the 
question  whether  the  sum  specified  therein 
by  the  contracting  parties  was  intended  as 
liquidated  damages  or  a  penalty,  the  tenden- 
cy of  the  courts  is  in  favor  of  that  inter- 
pretation which  makes  such  specified  sum  a 
penalty.  Merica  v.  Gurget  (1905)  36  Ind. 
App.  453,  464,  75  N.  E.  1083,  and  cases  cited; 
Wilkes  V.  Bieme  (1910)  68  W.  Va.  82,  69 
S.  E.  366,  31  L.R.A.(N.S.)  937,  939,  and 
authorities  cited;  Mt.  Airy  Milling,  etc.  Co. 
V.  Runkles  (1912)  118  Md.  371,  376,  84  Atl. 
533,  L.R.A.1915E  373;  1  Pomeroy,  Eq.  Ju- 
risp.  (2d  ed.)  §  440.  The  cases  also  recog- 
nize and  announce  that  'the  form  of  tlie 
instrument  does  not  control,  for  the  courts 
will  look  beyond  that  to  the  subject  of  the 
contract  and  to  the  consequences  that  will 
probably  flow  from  a  breach  of  its  terms  and 
conditions.'  Jaqua  v.  Headington  [114  Ind. 
310,  10  N.  E.  527].  And  '  "if  upon  the  whole 
agreement  the  court  can  say  that  the  sum 
stipulated  to  be  paid  was  intended  to  be  a 
penalty,"  the  court  will  so  treat  it,  without 
regard  to  how  the  parties  have  designated  it.' 
Bell  v.  Scranton  Coal  Mines  Co.  (1910)  59 
Wash.  659,  110  Pac.  628.  See  also  Sanford 
v.  Belle  Plaine  First  Nat.  Bank  (1895)  94 
la.  680,  63  N.  W.  469." 

In  Eikenberry  v.  Thorn  (Ind.)  112  N.  E. 
112,  it  appeared  that  a  contract  for  an  ex- 
change of  properties  provided  for  the  doing 
of  numerous  things,  and  also  contained  a 
clause  whereby  either  of  the  parties  who 
"failed  to  comply  with  all  the  conditions 
herein"  should  pay  $3,000  damages.  It  wan 
hold  that  this  called  for  a  penalty  and  not 
for  liquidated  damages  because  the  same 
damages  would  be  payable  for  the  breach  of 
any  of  the  conditions  no  matter  how  small, 
and  this  rendered  the  interpretation  of  th<» 
stipulation  doubtful.  The  court  said:  "If 
it  appears  from  the  whole  instrument  that 
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the  parties  knowingly,  mutually  agreed  in 
advance  upon  a  definite  amount  to  be  paid 
by  the  defaulting  party  to  the  other  in  case 
of  a  breach  or  repudiation  of  the  contract, 
such  agreement  will  control,  unless  it  is  in- 
eonsistent  with  other  provisions  of  the  con- 
tract, or  is  unreasonable  or  unconscionable 
in  view  of  the  probable  damages  that  may 
result  from  a  breach  of  such  contract.  The 
use  of  particular  words  or  phrases,  such  as 
damages,  penalty,  forfeit,  liquidated  dam- 
ages, and  the  like  is  not  conclusive,  but  they 
are  to  be  dulv  considered  in  connection  with 
the  other  provisions  of  the  contract  in  de- 
termining whether  the  stipulation  as  to  dam- 
ages  in  case  of  a  breach  shall  be  considered 
as  a  penalty  or  as  liquidated  damages." 

In  Kaplan  v.  Gray,  215  Mass  269.  102 
N.  E.  421,  it  appeared  that  the  plaintiff  was 
the  owner  of  a  patent  for  constructing  a 
shades  for  road  lamps  for  vehicles.  The  de- 
fendant contracted  with  him  to  construct 
for  one  year  at  least  one  thousand  shades  to 
be  paid  for  at  the  rate  of  one  dollar  per 
shade.  He  also  deposited  with  the  plaint ifT 
the  sum  of  five  hundred  dollars  to  be  ap- 
plied to  the  payment  of  the  last  five  hundred 
shades,  but  if  he  failed  to  make  one  thou- 
aand  shades,  it  was  to  be  forfeited  as  "fixed, 
liquidated  and  ascertained  damages."  The 
defendant  manufactured  only  twenty-five 
shades  and  paid  twenty-five  dollars  instead 
of  one  thousand  dollars.  It  was  held  that 
the  contract  provided  for  liquidated  dam- 
ages, and  that  the  plaintiff  could  retain 
•only  the  five  hundred  dollar  deposit.  The 
court  said:  "It  is  true  that  the  use  of  the 
words  'liquidated  damages'  is  not  decisive, 
-and  in  some  cases,  notwithstanding  such  des- 
ignation, it  may  be  apparent  from  the  terms 
of  the  entire  contract  and  an  examination 
of  the  subject-matter  that  the  money  is  to 
be  treated  as  a  penalty.  But  such  is  not  the 
situation  here.  The  contract  contained  num- 
erous stipulations  for  a  breach  of  which  it 
would  be  dilTicult,  if  not  practically  impos- 
sible, accurately  to  determine  the  damages. 
Such,  for  instance,  are  those  requiring  the 
defendants  to  keep  up  the  quality  of  the 
shades,  to  mark  and  number  each  one  as  pro- 
vided in  the  agreement,  to  keep  and  render 
accurate  accounts,  and  to  settle  for  royal- 
ties monthly.  Considering  the  subject-mat- 
ter of  the  contract,  it  was  a  territorial  right 
for  a  newly  patented  lamp,  the  success  of 
which  was  problematical.  Apparently  the 
defendants  were  willing  to  risk  not  more 
than  five  hundred  dollars  in  the  venture  in 
addition  to  the  one  dollar  to  be  paid  for 
each  lamp  shade  they  could  find  a  customer 
for;  and  the  plaintiff  was  willing  to  accept 
the  certainty  of  that  amount,  with  the  pros- 
pect of  more  in  the  event  of  the  defendant's 
success  in  introducing  the  shades  to  their 
customers." 
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In  Feinsot  v.  Bur  stein,  78  Miac.  259,  138 
N.  Y.  S.  185,  the  court  said:  "It  is,  of 
course,  well  established  that  parties  have  a 
right  to  agree  that,  in  case  of  a  breach  of 
covenant,  a  certain  sum  shall  be  fixed  in 
advance  as  the  damages  for  that  breach.  If 
they  have  actually  agreed  that  the  sum  to 
be  paid  on  a  breach  represents  an  estimate 
of  the  damages  sustained,  the  party  in  de- 
fault must  pay  these  damages  even  though 
the  agreement  uses  words  such  as  'forfeit' 
or  'penalty.'  On  the  other  hand,  though 
the  parties,  in  their  agreement,  have  used 
words  such  as  'liquidated  damages,'  the 
courts  will  regard  the  clause  for  the  payment 
of  a  fixed  sum  upon  the  happening  of  a 
breach  as  a  penalty  or  forfeiture,  if  it  ap- 
pears that  the  parties  did,  in  fact,  regard 
the  sum  fixed  as  a  penalty  and  not  as  an 
estimate  of  probable  damages  fixed  in  ad- 
vance. In  determining  whether  or  not  a 
sum  agreed  upon  is,  in  fact,  a  penalty  or 
liquidated  damages,  the  courts  must  consider 
'the  actual  intention  of  the  parties,  so  far 
as  it  can  reasonably  and  fairly  be  ascertained 
from  the  language  of  the  contract,  and  from 
the  nature  of  the  surrounding  circumstances 
of  the  case.' " 

In  Knapp  v.  Carley,  .S  Ont.  W.  Rep.  940,  it 
appeared  that  a  contract  for  the  exchange 
of  land  contained  the  following  provision : 
"We,  tlie  said  parties  hereto,  agree  to  forfeit 
to  each  other  the  sum  of  two  hundred  dol- 
lars in  case,  either  fails  to  comply  with  the 
conditions  of  the  above  agreement."  It  was 
held  that  the  provision  was  for  liquidated 
damages  and  not  for  a  penalty  though  the 
word  "forfeit"  was  used.  The  court  said: 
"The  word  'forfeit*  is  perhaps  more  consistent 
with  the  idea  of  a  penalty  than  a  sum  payable 
as  liquidated  damages,  and  the  latter  term  is 
not  used.  That  is  not,  however,  conclusive 
either  way.  The  question  is  one  of  law,  to 
be  decided  upon  a  consideration  of  the  whole 
instrument,  and  ,  the  principle  upon  which 
it  is  to  be  decided  is  simply  to  ascertain  the 
real  intention  of  the  parties.  Having  regard 
to  the  moderate  sum  named,  and  the  fact, 
as  1  take  it  to  be,  that  the  loss  which  would 
accrue  to  the  other  party  from  a  failure  of 
one  of  them  to  perform  the  agreement  on  his 
part  cannot  be  accurately  or  reasonably  cal- 
culated in  money  antecedently  to  the  breach, 
I  think  that  the  sum  which  the  parties  have 
named  should  be  treated  as  liquidated." 

In  Pelee  Island  Nav.  Co.  v.  Doty  Engine 
Works  Co.  23  Ont.  L.  Rep.  402,  it  was  said: 
"It  is  competent  to  parties  to  contract  that 
a  sum  which,  according  to  the  canons  of 
construction,  would  be  held  to  be  a  penalty, 
shall  not  be  a  penalty  but  shall  be  an  as- 
sessment of  damages,  and,  if  such  an  inten- 
tion is  clearlv  established  bv  admissible 
evidence,  effect  should  be  given  to  it.  Hero, 
unless   the   actual   language   of   the   contract 
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is  inconsistent  with  the  interpretation  which 
prima  facie  the  words  suggest,  that  inter- 
pretation should  be  placed  upon  it." 

In  Beury  v.  Fay,  73  W.  Va.  460,  80  S.  E. 
777,  it  appeared  that  the  plaintiff  and  the 
defendant  entered  into  a  contract  to  exchange 
several  thousand  acres  of  mineral  and  timber 
lands  consisting  of  numerous  tracts,  and  a 
deposit  of  $10,000  was  made  by  one  of  the 
parties  under  an  express  agreement  that  it 
bhould  be  paid  to  the  other  as  liquidated 
damages  in  case  the  depositor  failed  to  carry 
out  his  part  of  the  contract.  This  was  held 
to  show  the  intent  of  the  parties  that  the 
deposit  should  be  considered  as  liquidated 
damages  for  a  breach  of  the  contract.  The 
court  said:  'The  designation  of  the  sum  to 
be  forfeited  as  liquidated  damages  is  not 
conclusive.  19  Am.  &  Eng.  Enc.  of  Law  (2d 
ed.)  400.  If  the  actual  damages  resulting 
from  the  breach  were  readily  ascertainable 
and  the  forfeiture  flagrantly  disproportion- 
ate thereto,  the  latter  might  well  be  treated 
as  a  penalty  although  denominated  liqui- 
dated damages  by  the  contract.  Charleston 
Lumber  Co.  v.  Friedman,  64  W.  Va.  161,  19 
Am.  A  Eng.  Enc.  of  Law  (2d  ed.)  402  to 
410.  But  whether  the  damages  contemplat- 
ed were  at  all  or  readily  ascertainable  the 
record  fails  to  disclose.  As  to  that  the  evi- 
dence is  very  meager.  A  decisive  element 
appears,  however,  in  the  actual  deposit  of 
the  money  under  a  stipulation  for  payment 
of  it  in  case  of  breach.  It  is  generally 
regarded  as  conclusive.  19  Am.  k  Eng.  Enc. 
of  Law  (2d  ed.)  413;  1  Sedg.  Dam.  sec.  414. 
Deposit  of  the  money  and  the  agreement  that 
it  be  paid  over  puts  the  question  of  intent 
beyond  the  shadow  of  a  doubt." ' 

CONTRAOr  FOR  PeRFOBMAI^CE  OF  ONE  SPE- 
CIFIC Act  or  Involving  Several  Under- 
takings. 

As  an  aid  to  the  construction  of  a  con- 
tract, the  general  rule  has  been  laid  down 
that  where  the  damages  arise  from  the 
breach  of  a  contract  requiring  only  one  act, 
the  actual  amount  of  damages  being  difficult 
to  ascertain,  a  stipulated  forfeiture  will  be 
construed  to  be  liquidated  damages.  See 
Fleichman  v.  Rahmstorf,  226  Fed.  443,  141 
C.  C.  A.  273.  But  where  a  contract  has 
several  provisions,  damages  for  the  nonper- 
formance of  some  of  which  are  readily  as- 
certainable and  for  others  not,  and  one  sum 
is  named  as  damages  for  the  breach  of  any 
of  them,  the  sum  is  construed  as  a  penalty. 
Ford  Motor  Co.  v.  Armstrong,  30  Times 
L.  Rep.  (Eng.)  400,  58  Sol.  J.  456;  Empire 
Loan,  etc.  Co.  v.  McRae,  5  Ont.  L.  Rep.  710; 
Brussels  v.  Ronald,  11  Ont.  App.  605;  Chi- 
cago, etc.  R.  Co.  v.  Dockery,  195  Fed.  221, 
115  C.  C.  A.  173;  O'Brien  v.  Illinois  Surety 


C^.  203  Fed.  436,  121  C.  C.  A.  546;  Green- 
blatt  V.  MicCall,  67  Fla.  165,  64  So.  748; 
Weber  v.  Moy,  183  111.  App.  200;  Eikonberry 
V.  Thorn  (Ind.)  112  N.  E.  112;  Kuter 
V.  State  Bank,  96  Kan.  485,  .152  Pac.  662, 
order  modified  97  Kan.  375,  164  Pac.  1009: 
Decker  v.  Pierce,  191  Mich.  64,  157  N.  W. 
384;  Summit  v.  Morris  County  Traction  Co. 
85  N.  J.  L.  193,  88  Atl.  1048,  L.R.A.1915E 
385;  Gibbs  v.  Cooper,  86  N.  J.  L.  226,  90 
Atl.  1115;  City  Nat.  Bank  v.  Kelly  (Okla.) 
151  Pac.  1172;  Ross  Tin  Mine  v.  Cherokee 
Tin  Min.  Co.  103  S.  C.  243,  88  S.  E.  8; 
Western  Macaroni  Mfg.  Co.  v.  Fiore,  47  Utah 
108,  161  Pac.  984;  Miller  v.  Moulton,  77 
Wash.  325,  137  Pac.  491.  . 

In  Ford  Motor  Co.  v.  Armstrong,  30  Times 
L.  Rep.  (Eng.)  400,  58  Sol.  J.  456,  it  was 
held  that  where  the  plaintiffs  agreed  to  sell 
to  the  defendant  their  cars  which  the  defend- 
ant was  not  to  resell  below  a  certain  price, 
the  sum  of  2502  to  be  forfeited  for  the  breach 
of  this  or  other  conditions,  the  forfeit  was 
to  be  construed  as  a  penalty,  because  it  was 
to  be  paid  for  the  breach  of  any  one  of  sever- 
al clauses  of  the  contract. 

In  Brussels  v.  Ronald,  11  Ont.  App.  605, 
it  appeared  that  the  plain tifTs  gave  to  the 
defendant  a  bonus  of  $20,000  to  help  bim 
in  the  manufacture  of  steam  engines  and 
farming  instruments,  he  to  give  a  mortgage 
on  the  factory  premises  to  be  conditioned  on 
his  conducting  the  manufacturing  business 
for  twenty  years,  keeping  $30,000  invested 
in  the  factory  during  that  period  and  insur- 
ing the  buildings  and  plant  in  the  plaintiffs' 
favor.  The  defendant  broke  his  agreement, 
and  the  plaintiffs  started  a  foreclosure  ac- 
tion. It  was  held  that  the  mortgage  was  in 
the  nature  of  a  penalty  and  not  liquidated 
damages,  and  actual  damages  must  be  proved 
by  the  plaintiffs.  The  court  said:  "The 
first  question  is  one  which  depends  upon 
the  intention  of  the  parties,  to  be  gathered 
from  the  instruments.  'The  principle  is. 
that,  although  the  parties  may  have  used  the 
term  "liquidated  damages,"  yet  if  the  court 
can  see,  upon  the  whole  of  the  instrument 
taken  together,  that  there  was  no  intention 
that  the  entire  sum  should  be  paid  absolute- 
ly on  nonperformance  of  any  of  the  stipula- 
tions of  the  deed,  thev  will  .  .  .  consider 
it  as  being  in  the  nature  of  a  penalty  only:' 
Green  v.  Price,  13  M.  &  W.  (Eng.)  695,  701. 
16  M.  &  W.  346.  Here  the  parties  have  nei- 
ther designated  the  principal  sums  as  liqui- 
dated damages,  nor  have  they  in  terms  ex- 
pressed an  Intention  that  the  bonus,  qua 
bonus  shall  be  repaid  wholly  or  in  part  in 
any  given  event.  I  think  the  rules  of  con- 
struction applicable  are  those  laid  down  in 
the  cases  of  Davies  v.  Pen  ton,  6  B.  &  C. 
216  [13  E.  C.  L.  147],  and  Reynolds  v. 
Bridge,  6  El.  &  Bl.  528   [88  E.  c'  L.  528]. 
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In  the  former  Bayley,  J.,  says,  p.  223: 
'Where  the  sum  which  is  to  be  a  security  for 
the  performance  of  an  agreement  to  do  sev- 
eral acts,  will,  in  case  of  breaches  of  the 
ag^reement,  be  in  some  instances  too  large 
and  in  others  too  small  a  compensation  for 
the  injury  thereby  occasioned,  that  sum  is  to 
be  considered  a  penalty.'  And  in  Reynolds  v. 
Bridge,  Mr.  Justice  Coleridge  [6  El.  &  Bl.] 
541  (88  E.  C.  L.  641],  after  referring  to  the 
case  of  an  agreement  to  pay  a  particular  sum 
which  is  much  less  than  the  sum  named  as 
payable  upon  the  breach,  says:  'Then  comes 
the  case  where  there  are  several  provisions, 
the  breach  of  some  of  which  will  produce  an 
ascertainable  damage,  but  the  breach  of 
others  an  uncertain  damage.  In  that  case 
.  .  .  inasmuch  as  there  is  one  provision  in 
respect  of  which  the  sum  cannot  be  taken  as 
liquidated  dami^es,  it  cannot  be  so  taken  for 
any  provision;  for,  if  it  could,  the  contract 
would  mean  liquidated  damages  in  one  case 
and  not  in  another/  " 

In  Chicago,  etc.  R.  Co.  v.  Dockery,  195 
Fed.  221,  115  C.  C.  A.  173,  it  appeared  that 
a  railroad  company  had  agreed  to  build  and 
maintain  a  station  and  stock  yards  on  a 
tract  of  land  for  ten  years  as  part  considera- 
tion for  its  sale,  and  the  agreement  contained 
the  stipulation  that  the  railroad  company 
would  pay  $6,000  aa  liquidated  damages  for  a 
breach  of  the  ccmtract.  It  was  held  that  the 
stipulated  sum  was  really  a  penalty  and  not 
liquidated  damages,  because  the  railroad  had 
agreed  to  do  several  things,  any  one  of  whieh 
would  have  called  for  the  forfeit,  and  that 
the  plaintiff  could  recover  only  the  actual 
damages  which  he  could  show  he  had  suf- 
fered as  a  result  of  the  breach.  The  court 
said:  "The  authorities  also  quite  generally 
hold  that,  where  there  are  several  undertak- 
ings or  agreements  in  a  contract,  the  dam- 
ages for  the  nonperformance  of  some  of 
which  are  readily  ascertainable,  and  for 
others  not,  and  one  sum  is  named  as  dam- 
ages for  a  breach  of  any  of  them,  such  sum 
will  be  regarded  as  a  penalty  only,  and  not 
as  liquidated  damages  for  the  breach  of  any 
single  stipulation." 

In  Greenblatt  v.  McCall,  67  Fla.  165,  64 
So.  748,  it  appeared  that  the  plaintiff  in 
error  had  made  an  agreement  with  the  de- 
fendant in  error  to  purchase  $300  worth  of 
patterns  and  then  to  purchase  patterns  to 
the  value  of  $30  per  month.  The  contract 
further  provided  that  if  it  was  broken  by 
one  party,  the  other  would  be  released  from 
the  agreement  and  receive  as  liquidated  dam- 
ages two-thirds  of  the  value  of  the  patterns 
still  remaining  to  be  delivered.  The  contract 
also  contained  several  other  provisions.  It 
was  held  that  the  sum  to  be  forfeited  was 
in  the  nature  of  a  penalty  and  not  liqui- 
dated damages.  The  court  said:  "Where  a 
fixed  sum  is  named  to  secure  the  performance 


of  a  contract  containing  stipulationB  of  wide- 
ly differing  importance,  for  any  of  which  the 
stipulated  sum  is  an  excessive  compensation, 
the  designated  sum  may  be  regarded  as  a 
penalty.  When  the  fixed  amount  is  in  law  a 
penalty,  the  plaintiff  must,  among  other 
essentials,  allege  and  prove  the  damage  actu- 
ally resulting  from  the  breach,  and  not  mere- 
ly claim  the  specific  sum  fixed  in  the  con- 
tract." 

In  Weber  v.  Moy,  183  111.  App.  200,  it  was 
held  that  where  a  lease  contained  several 
provisions,  damages  for  the  breach  of  some 
of  which  were  ascertainable,  and  a  sum  was 
made  payable  for  the  breach  of  any  of  them, 
it  was  a  penalty. 

In  Decker  v.  Pierce,  191  Mich.  64,  157  N. 
W.  384,  it  appeared  that  the  owners  of  a 
moving  picture  business  sold  it  with  a  stipu- 
lation that  they  would  not  engage  in  the 
exhibition  of  moving  pictures  in  the  same 
town  for>  two  years,  or  hire  themselves  out 
to  any  one  else  engaged  in  that  business  for 
the  same  space  of  time.  The  contract  con- 
tained several  other  provisions.  It  was  also 
agreed  between  the  parties  that  a  forfeiture 
of  $500  should  be  made  for  a  breach  of  the 
agreement  as  liquidated  damages.  It  was 
held  to  be  a  penalty,  because  the  same  for- 
feit would  be  due  for  the  breach  of  any  of 
the  provisions.  The  court  said:  "The  rule 
establislied  at  an  early  day  in  Michigan  waB 
the  following:  Where,  by  the  terms  of  a 
contract,  a  sum  is  mentioned  as  'liquidated 
damages'  for  a  nonperformance  of  several 
distinct  stipulations  of  very  different  degrees 
of  importance,  and  this  sum  is  to  be  payable 
equally  on  a  failure  to  perform  the  least,  as 
of  that  to  perform  tlje  most  important  or 
whole  of  them  together,  it  is  in  legal  effect 
a  penalty,  and  not  stipulated  damages." 

In  Summit  v.  Morris  County  Traction  Co. 
85  N.  J.  L.  193,  88  Atl.  1048,  L.R.A.1915E 
385,  it  appeared  that  the  defendant  accepted 
a  franchise  from  the  plaintiff  to  run  a  trolley 
line.  The  conditions  were  many  and  various, 
and  the  defendant  gave  a  bond  for  the  faith- 
ful performance  of  all  of  them.  It  was  held 
that  the  bond  was  a  penalty  rather  than 
liquidated  damages.  The  court  said:  "The 
rule  to  be  gathered  from  our  decided  cases  is 
this:  That  when  damages  are  to  be  ascer- 
tained for  the  breach  of  a  single  stipulation 
contained  in  an  agreement,  and  they  are  un- 
certain in  amount  and  not  readily  susceptible 
of  proof  under  the  rules  of  evidence,  then  if 
the  parties  have  agreed  upon  a  sum  as  the 
measure  of  compensation  for  the  breach,  and 
that  sum  is  not  disproportionate  to  the  pre- 
sumable loss,  it  may  be  recovered  as  liqui- 
dated damages  (Monmouth  Park  Assoc,  v. 
Wall  is  Iron  Works,  55  N.  J.  L.  132,  26  Atl. 
140,  39  L.R.A.  45C,  39  Am.  St.  Rep.  6i20; 
Robinson  v.  Centenary  Fund,  etc.  Aid  Soc. 
68  N.  J.  L.  723,  54  Atl.  416)  ;  but  where  the 
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agreement  contains  disconnected  Btipulations 
of  various  degrees  of  importance,  the  sum 
named  therein  to  be  paid  in  case  of  a  failure 
of  performance  will  be  considered  as  a  pen- 
alty, unless  the  agreement  specifies  the  par- 
ticular stipulation  or  stipulations  to  which 
the  liquidated  damages  are  to  be  confined." 

In  Western  Macaroni  Mfg.  Co.  v.  Fiore, 
47  Utah  108,  151  Pac.  984,  the  court  said: 
"The  general  rule  is  that,  where  an  agree- 
ment imposes  several  distinct  duties  or  obli- 
gation 9,  of  different  degi'ees  of  importance, 
and  the  same  sum  is  named  as  damages  for 
the  breach  of  either  indifferently,  the  sum 
is  to  be  regarded  as  a  penalty.  13  Cyc.  93; 
Carter  v.  Strom,  41  Minn.  522,  43  N.  W. 
394;  Raymond  v.  Edelbrock,  15  N.  D.  231, 
107  N.  VV.  194;  El  Reno  v.  Cullinane,  4  Okla. 
457,  46  Pac.  510;  notes  34  L.R.A.(N.S.)  23. 
When  the  question  of  whether  a  contract  pro- 
vides a  penalty  or  liquidated  damages  is  in 
doubt,  the  contract  ordinarily  will  be  re- 
garded as  providing  a  penalty.  If  the  stipu- 
lation is  a  penalty,  it,  as  such,  will  not  be 
enforced,  but  simply  the  actual  damages  sus- 
tained, if  less  than  the  amount  of  the  pen- 
alty." 

The  general  rule  which  has  just  been  dis- 
cussed is,  however,  subject  to  the  modifica- 
tion that  where  a  contract  has  several  provi- 
sions of  varying  importance,  a  forfeiture  to 
be  paid  on  the  breach  of  any  one  of  them 
may  be  in  the  nature  of  liquidated  damages 
if  the  damages  caused  by  the  breach  are  not 
ascertainable.  See  Dunlop  Pneumatic  Tyre 
Co.  v.  New  Garage,  etc.  Co.  83  L.  J.  K.  B. 
(Eng.)  1574,  30  Times  L.  Rep.  625;  Schrader 
V.  Lillis,  10  Ont.  358;  Craig  v.  Dillon,  6  Ont. 
App.  116;  Los  Angeles  Olive  Growers*  Assoc. 
V.  Pacific  Surety  Co.  24  Cal.  App.  95,  140 
Pac.  295;  Berghuis  v.  Schultz,  119  Minn,  87, 
137  N.  W.  201.  In  Schrader  v.  Lillis,  supra, 
it  appeared  that  certain  persons  formed 
themselves  into  a  cigar  manufacturers'  asso- 
ciation in  opposition  to  the  Cigar  Makers' 
Union,  and  entered  into  an  agreement  to  pay 
$500  as  liquidated  damages  if  any  one  of 
them  broke  any  of  the  clauses  of  the  contract. 
It  was  held  that  the  stipulated  sum  should 
be  considered  as  liquidated  damages  rather 
than  as  a  penalty  because  while  the  contract 
contained  a  condition  for  the  payment  of 
money  for  the  breach  of  varying  conditions, 
the  actual  damages  for  the  breach  of  any 
one  of  them  were  difficult  of  ascertainment. 

In  Craig  v.  Dillon,  6  Ont.  App.  116,  it 
appeared  that  the  defendant  had  trespassed 
on  the  property  of  the  plaintifl^  by  placing 
Mtones  there  and  commencing  to  build  a  stone 
fence,  lie  then  entered  into  an  agreement 
with  the  plaintiff  that  he  would  remove  the 
stones  before  a  certain  date  provided  a  re- 
Hiirvey  of  the  property,  which  he  had  the 
privilege  of  making,  did  not  show  that  that 
part  of  the  property  really  belonged  to  him; 


and  he  furthermore  promised  that  if  he 
failed  to  keep  this  agreement  he  would  pay 
^00  as  liquidated  damages.  He  did  not  have 
the  survey  made  nor  did  he  remove  the  stones 
and  fence  by  the  specified  time.  It  was  held 
that  this  forfeit  was  liquidated  damages  for 
the  failure  to  do  a  specified  act,  as  the  re- 
moval of  the  stones  and  fence  was  one  act. 
In  Los  Angeles  Olive  Growers'  Assoc,  v. 
Pacific  Surety  Co.  24  Cal.  App.  96,  140  Pac. 
295,  it  appeared  that  a  contract  was  made 
by  which  a  person  was  to  do  several  things 
varying  in  importance  and  was  to  forfeit 
$1,100  for  the  breach  of  any  of  the  terms. 
A  bond  was  given  to  secure  performance.  It 
was  held  that  this  bond  was  in  the  nature  of 
liquidated  damages,  because  under  the  stat- 
ute (Cal.  Civil  Code,  par.  1675)  the  parties 
to  a  contract  might  decide  on  liquidated  dam- 
ages in  all  cases  where  it  would  be  imprac- 
ticable or  diflScult  to  fix  the  actual  damages 
arising  from  a  breach.  The  court  said: 
"Says  Mr.  Pomeroy  in  his  work  on  Equit)' 
Jurisprudence,  section  443 :  'Where  an  agree- 
ment contains  provisions  for  the  perform- 
ance or  nonperformance  of  several  acts  of 
different  degrees  of  importance,  and  then  a 
certain  sum  is  stipulated  to  be  paid  upon  a 
violation  of  any  or  of  all  of  such  provisions, 
and  the  sum  will  be  in  some  instances  too 
large  and  in  others  too  small  a  compensation 
for  the  injury  thereby  occasioned,  that  sum 
is  to  be  treated  as  a  penalty,  and  not  as 
liquidated  damages.'  Applying  this  rule, 
respondent  insists  that  the  sum  of  one  thou- 
sand dollars  damages  stipulated  in  the  con- 
tract must  be  regarded  as  a  penalty.  Look- 
ing to  the  code,  however,  we  find  the  rule 
modified  by  section  1670  of  the  Civil  Code, 
as  follows:  'Every  contract  by  which  the 
amount  of  damage  to  be  paid,  or  other  com- 
pensation to  be  made,  for  a  breach  of  an 
obligation,  is  determined  in  anticipation 
thereof,  is  to  that  extent  void,  except  as 
expressly  provided  in  the  next  section.'  The 
next  section,  1671  of  the  Civil  Code,  pro- 
vides: 'The  parties  to  a  contract  may  agree 
therein  upon  an  amount  which  shall  be  pre- 
sumed to  be  the  amount  of  damage  sustained 
by  a  breach  thereof,  when,  from  the  nature 
of  the  case,  it  would  be  impracticable  or 
extremely  difficult  to  fix  the  actual  damage.' 
It  thus  appears  that  an  agreement  whereby 
the  parties  to  a  contract  fix  the  amount  of 
damages  for  a  breach  of  its  obligations  in 
anticipation  thereof  may  be  enforced  as  a 
valid  contract  where,  from  the  nature  of  the 
case,  it  would  be  impraoticable  or  extremely 
difficult  to  fix  the  actual,  damage." 

Proportion  of  AcruAi.  Damages  to  Sum 

Namrd. 

The  fact  that  the  sum  named  in  a  contract 
to  be  paid  on  a  breach  is  wholly  dispropor- 
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tionate  to  the  actual  damages  sustaiiied,  will 
lead  the  courts  to  hold  that  it  was  the  inten> 
tion  of  the  parties  to  stipulate  for  a  mere 
penalty  to  secure  performance  and  not  for 
liquidated  damages.  Colgrove  v.  Gundy,  17 
Dominion  L.  Rep.  45,  28  West.  L.  R.  (Al- 
berta) 731;  Pacific  Hardware,  etc.  Co.  v.  U. 
S.  48  c:t.  CI.  399;  The  Columbia,  197  Fed. 
661,  affirmed  in  199  Fed.  990,  117  C.  C.  A. 
666;  Klgin,  etc.  R.  Co.  v.  Northwestern  Nat. 
Bank,  165  111.  App.  35;  Standard  Brewery  v. 
Johnston,  191  111.  App.  5;  J.  I.  Case  Thresh- 
ing Co.  V.  Souders,  48  Ind.  App.  503,  96  N. 
E.  177;  Elssey  v.  Winterset,  172  la.  643,  164 
N.  W.  901;'Mt.  Airy  Milling,  etc.  Co.  v. 
Runkles,  118  Md.  371,  84  Atl.  533,  L.R.A. 
1015E  373;  Dubinsky  v.  Wells  Bros.  Co.  218 
Mass.  232,  105  N.  E.  1004:  Schommer  v. 
Flour  City  Ornamental  Iron  Works,  129 
Minn.  244,  152  N.  W.  535;  Buchanan  v. 
I^uisiana  Purchase  Exposition  Co.  245  Mo. 
337,  149  S.  W.  26;  Nichols,  etc.  Co.  v.  Beyer, 
168  Mo.  App.  686,  153  S.  W.  794;  Ward  v. 
Haren,  183  Mo.  App.  569,  167  S.  W.  1064; 
Jackson  County  Light,  etc.  Co.  v.  Independ- 
ence, 188  Mo.  App.  167,  175  S.  W.  86; 
Baerenklau  v.  Peerless  Realty  Co.  80  N.  J. 
£q.  26,  83  Atl.  376;  Shields  v.  John  Shields 
CoBstr.  Co.  81  N.  J.  Eq.  286,  86  Atl.  958; 
New  York  v.  Palladino,  146  App.  Div.  850, 
131  N.  Y.  S.  807;  Godt  v.  Henigson,  135  N. 
Y.  S.  666;  Poppenberg  v.  Owen,  84  Misc.  126, 
146  N.  Y.  S.  478;  Cleveland  v.  Connelly,  33 
Ohio  Cir.  Ct.  Rep.  64;  Graham  v.  Lebannon, 
240  Pa.  St.  337,  87  Atl.  667;  Palestine  Ice, 
etc.  Co.  V.  Connally  (Tex.)  148  S.  W.  1109; 
Stener  v.  Schultz,  69  Wash.  677,  125  Pac. 
1026;  Wilkes  v.  Bierne,  68  W.  Va.  82,  69 
S.  E.  366,  31  L.R.A.(N.S.)   937. 

Thus  in  Colgrove  v.  Oundy,  17  Dominiou 
L.  Rep.  45,  28  West.  L.  Rep.  (Alberta) 
731,  it  was  held  that  where  the  defendant 
agreed  to  pay  by  instalments  the  purchase 
price  of  property  and  was  to  be  allowed  a 
discount  of  $6,000  for  the  prompt  payment 
of  an  instalment  of  nine  thousand  dollars, 
this  was  a  penalty  because  it  was  entirely 
disproportionate  to  the  damages. 

In  The  Columbia,  197  Fed.  661,  affirmed 
in  199  Fed.  990,  117  C.  C.  A.  666,  it  ap- 
peared that  the  libelant  agreed  to  construct 
a  steamship  within  a  certain  numl)er  of  days 
and  promised  to  pay  demurrage  at  the  rate 
of  $100  per  day  for  overtime  in  completing 
the  ship.  The  libelant  was  twenty -nyie  and 
one-half  days  longer  than  the  contract  time 
in  tinJHhinff  the  ship  and  the  claimant  de- 
mfliHled  $2,950  under  this  agreement.  It  was 
hold  that  Huch  a  provision  in  the  contract 
for  tho  payment  of  a  fixed  sum  for  its 
breach,  whether  as  a  penalty  or  as  liqui- 
dated damages,  would  not  be  enforced  where 
it  Hftpeared  that  no  damage  had  been  in- 
curred. 


In  Standard  Brewing  Co.  v.  Johnston,  191 
111.  App.  5,  it  appeared  that  the  defendant 
in  consideration  of  $600  and  the  loan  of  a 
complete  set  of  saloon  fixtures  agreed  to  buy 
from  the  plaintiff  all  of  his  domestic  beer 
at  the  usual  market  price  for  a  period  of 
five  years,  and  in  case  of  a  breach  to  pay 
the  sum  of  $1000  damages.  The  defendant 
carried  out  his  agreement  until  within  six 
months  of  the  end  of  the  term  and  then  vio- 
lated the  contract.  It  was  held  that  the  for- 
feiture should  be  construed  as  a  penalty  even 
though  the  words  '^liquidated  damages"  had 
been  used,  as  the  amount  was  so  grossly  dis- 
proportionate to  the  actual  damages  as  to  be 
unfair,  and  in  such  a  case  the  courts  would 
declare  that  the  parties  intended  a  penalty. 

In  Elgin,  etc.  R.  Co.  v.  Northwestern  Nat. 
Bank,  165  111.  App.  35,  it  appeared  that  a 
dredging  company  agreed  to  do  certain  work 
for  a  railroad  company,  the  work  to  be  com- 
pleted on  a  certain  date,  with  the  proviso 
that  in  case  of  delay  the  dredging  company 
was  to  pay  $250  per  day  as  liquidated  dam- 
ages. The  work  was  not  completed;  but  the 
dredging  company  made  an  assignment  for 
the  benefit  of  creditors  and  the  trustee  ap- 
pointed by  the  court  completed  the  work  at 
a  later  date.  The  railroad  company  refused 
to  make  the  last  payment  of  $1,7  (K)  on  the 
theory  that  it  had  been  forfeited  by  the  de- 
lay. It  was  held  that  that  amount  was  a 
penalty  and  not  liquidated  damages,  because 
it  was  out  of  all  proportion  to  the  damages 
suffered.  The  court  said:  "Where  the 
amount  agreed  to  be  paid  for  the  breach  of 
the  contract  greatly  exceeds  the  actual  dam- 
ages suffered  on  account  of  the  delay — that 
is  to  say,  if  the  amount  agreed  to  be  paid  is 
out  of  proportion  to  the  probable  damage 
sustained,  the  court  will  be  disposed  to  treat 
the  stipulated  sum  as  a  penalty  and  not 
liquidated  damages.  The  fact  that  parties 
fix  a  sum  to  be  paid  and  call  it  liquidated 
damages,  does  not  always  control  the  ques- 
tion as  to  the  measure  of  the  recovery  for 
the  breach  of  the  contract,  and  if  the  clause, 
fixing  the  amount  of  damages  appears  to 
have  been  inserted  to  secure  prompt  perform- 
ance of  the  agreement,  it  will  be  treated  as 
a  penalty  and  not  more  than  actual  damages 
proved  can  be  recovered." 

In  Schommer  v.  Flour  City  Ornamental 
Iron  Works,  129  Minn.  244,  152  N.  W.  535, 
it  was  held  that  where  the  plaintiff  was  ap- 
prenticed to  the  defendant  for  four  years,  and 
it  was  agreed  that  one  dollar  per  week  should 
be  held  out  of  his  wages  to  be  forfeited  in 
case  he  did  not  carry  out  his  contract,  the 
forfeiture  was  a  penalty  and  not  liquidated 
damages.  The  court  said:  "Defendant  con- 
tends that  the  provision  for  retaining  one 
dollar  per  week  of  plaintiff's  wages  entitled 
defendant  to  that  amount  as  liquidated  dam- 
ages  for   plaintiff's   breach   of   the   contract. 
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To  determine  when  such  provisions  are  in  the 
nature  of  a  penalty  and  w]ien  they  fix  the 
amount  of  damages  recoverable  for  a  breach 
of  the  contract  has  given  the  courts  much 
trouble.  The  law  adopts  as  its  guiding  prin- 
ciple that  the  injured  party  is  entitled  to 
receive  a  fair  equivalent  for  the  actual  dam- 
ages nceossarily  resulting  from  failure  to 
perform  the  contract  and  no  more.  If  the 
damages  which  follow  a  breach  of  the  con- 
tract may  be  ascertained  and  measured  with 
reasonable  readiness  and  certainty  by  the  ap- 
plication of  the  ordinary  rules  of  law,  a  pro- 
vision purporting  to  fix  such  damages  at  an 
amount  materially  different  from  the  actual 
damages  is  held  to  be  a  penalty.  If  substan- 
tial damages  may  follow  a  breach  and  such 
damages  cannot  be  ascertained  or  measured 
by  the  ordinary  rules,  a  provision  for  liqui- 
dated damages  not  manifestly  disproportion- 
ate to  the  actual  damages  will  be  sustained. 
There  is  no  hard  and  fast  rule  which  can  be 
applied  in  all  cases,  and  each  case  must  be 
determined  according  to  its  own  peculiar 
facts,  bearing  in  mind  that  a  provision  which 
clearly  disregards  the  guiding  principle  can- 
not be  given  effect  as  fixing  the  amount  re- 
coverable, and  that  doubts  are  usually  to  be 
resolved  in  favor  of  that  construction  which 
will  give  the  injured  party  his  actual  dam- 
ages.'' 

In  Nichols,  etc.  Co.  v.  Beyer,  168  Mo.  App. 
686,  153  S.  W.  794,  it  appeared  that  in  a 
contract  for  the  sale  of  a  threshing  machine, 
a  certain  amount  was  to  be  paid  down,  the 
balance  in  equal  instalments.  The  contract 
also  contained  a  clause  providing  that  in  case 
of  a  breach  the  vendee  was  to  forfeit  fifteen 
per  cent  of  the  purchase  price  which  would 
be  $480.  There  was  a  breach  of  the  contract 
within  eleven  days  of  its  signing,  and  the 
vendor  claimed  the  forfeiture.  It  was  held 
to  be  a  penalty,  as  a  loss  of  $480  so  soon 
after  the  making  of  the  contract  would  be 
unreasonable.  The  court  said:  "As  has  been 
often  said,  the  general  rules  by  which  the 
courts  are  to  construe  such  agreements  are 
well  enough  understood  and  defined,  the  dif- 
ficulty lying  in  the  application  of  the  rules 
to  particular  cases,  for  there  is  frequently 
an  apparent  ingredient  of  both  penalty  and 
liquidated  damages.  Ordinarily,  the  court 
must  look  to  the  subject-matter  of  the  con- 
tract and  the  intention  of  the  parties.  [May 
v.  Crawford,  150  Mo.  504,  61  S.  W.  693.] 
The  courts  do  and  should  favor  construing 
forfeiture  stipulations  to  be  penalties  rather 
than  liquidated  damages.  [13  Cyc.  95.] 
This  is  because  in  ordinary  contracts  the 
aggrieved  party  should  recover  no  more  than 
the  amount  of  loss  he  has  suffered.  .  .  . 
Again,  it  is  the  duty  of  the  court  to  examine 
the  entire  contract  and  the  surrounding  cir- 
cumstances of  the  particular  case,  and  from 


it  all  determine  whether  the  sum  stated  was 
inserted  after  an  endeavor  on  the  part  of  the 
parties  to  the  contract  to  fix  the  compensa- 
tion in  case  of  a  breach,  or  whether  it  was 
intended  merely  to  deter  a  breach.  .  .  . 
True  it  is,  they  called  it  liquidated  damages,' 
but  their  misnomer  is  no  reason  for  this 
court  to  be  led  astray;  the  language  is  not 
conclusive.  [13  Cyc.  91.]  And  certainly  not 
in  a  case  where  the  measure  of  damages  is 
easily  ascertainable,  and  where  from  the  en- 
tire contract  and  from  the  particular  item  it 
appears  to  have  been  inserted  as  'scare 
money,'  and  put  in  not  to  compensate  but  to 
deter  a  breach;  nor  in  a  case  where  the 
amount  fixed  is  so  out  of  proportion  to  the 
ordinary  fluctuation  in  the  market  price  of 
as  staple  an  article  as  a  threshing  outfit — 
and  that  in  a  period  of  only  two  and  one- 
half  months." 

In  Jackson  County  Light,  etc.  Co.  v.  Inde- 
pendence, 188  Mo.  App.  157,  175  S.  W.  86, 
it  appeared  that  the  defendant  granted  a 
franchise  to  the  plaintiff  to  furnish  natural 
and  artificial  gas  to  the  city,  and  the  plain- 
tiff deposited  $5,000  as  security  for  carrying 
out  the  agreement.  Artificial  gas  was  fur- 
nished to  the  defendant,  but  the  company  was 
unable  to  bring  the  natural  gas  into  the  city. 
An  action  was  brought  to  recover  the  de- 
posit, but  the  defendant  claimed  a  breach  of 
the  contract  in  not  furnishing  natural  gas. 
It  was  held  that  the  deposit  was  a  penalty, 
and  that  as  the  defendant  had  not  suffered 
any  damage  the  plaintiff  was  entitled  to  the 
$5,000.  The  court  said:  "In  this  case  no 
damage  has  been  sustained  by  the  city  for 
failure  to  bring  natural  gas  to  the  city  lim- 
its. The  city  hasn't  natural  gas  it  is  true, 
but  it  did  not  have  when  the  contract  was 
made,  nor  has  it  been  deprived  of  natural 
gas  by  reason  of  the  contract  and  appellant's 
failure  to  obtain  it.  The  city  apparently 
had  a  chance  or  hope  of  getting  it  which 
afterwards  turned  out  to  be  grroundless 
through  no  fault  of  appellant.  Liquidated 
damages  can  be  recovered  only  when  there  ia 
more  than  nominal  damages  to  the  otlter 
party.  [Werner  v.  Finley,  144  Mo.  App. 
554.]  The  deposit,  therefore,  can  only  be  con- 
sidered as  a  forfeiture.  And  forfeitures  are 
not  looked  upon  with  favor,  but  contracts 
providing  therefor  will  be  strictly  construed 
in  determining  whether  or  not  a  forfeiture 
will  be  declared.  [Albers  v.  Merchants'  £xch. 
140  Ho.  App.  446;  Tetley  v.  McElmurry,  201 
Mo.  382;  King  v.  Hartford,  L.  etc.  Ins.  Co- 
133  Mo.  App.  612.]  Certainly  a  forfeiture 
will  not  be  declared  as  a  matter  of  law  when 
such  declaration  must  rest  upon  a  construc- 
tion which  would  make  the  contract  strange, 
paradoxical,  and  futile,  when  there  is  a  rea- 
sonable construction  disclosed  by  the  con- 
tract, the  nature  of  its  subject-mattcri  and 
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the  circumstances  surrounding  the  parties  at 
the  time  of  the  creation  of  the  contract." 

Ib  Bachanan  v.  Louisiana  Purchase  Expo- 
sition Ck>.  245  Mo.  337,  149  S.  W.  26,  it  ap- 
peared that  the  plaintiffs  leased  some  land 
to  the  defendant  company  for  exposition 
grounds  for  $12,000  per  year  with  the  agree- 
ment that  there  should  be  a  forfeiture  of  $86 
for  every  day's  delay  in  turning  over  the 
property  after  the  expiration  of  the  lease. 
When  the  exposition  was  over  the  defendant 
employed  a  wrecking  company  to  remove 
buildings  which  had  been  erected  thereon, 
but  the  latter  did  not  complete  the  job  until 
150  days  after  the  expiration  of  the  lease. 
Tlic  plaintiffs  brought  an  action  for  $24,000, 
ilic  amount  of  the  forfeiture.  It  was  held 
tiiat  the  sum  stipulated  was  a  penalty,  be- 
cause it  was  an  unreasonable  amount  and 
that  the  plaintiffs  could  recover  only  such 
damages  as  they  could  prove  they  had  actu- 
ally suffered  by  the  delay.  The  court  said: 
"Disregarding  nomenclature  and  turning  to 
the  essential  character  of  the  damages  re- 
ferred to  in  the  contract,  a  comprehension  of 
their  real  nature  can  be  arrived  at  by  con- 
sidering (1)  whether  the  damages  following 
a  broach  of  the  agreement  are  such  as  can  be 
definitely  or  readily  ascertained  by  evidence 
or  fixed  rules  of  computation;  or,  on  the 
other  hand,  whether  the  damages  are  such 
that  it  would  be  difficult,  if  not  impossible, 
to  measure  them  by  any  exact  pecuniary 
stnndard  or  calculate  them  with  approximate 
accuracy.  In  the  first  instance,  if  the 
amount  stipulated  is  greatly  disproportion- 
ate to  the  loss  following  a  breach  of  the  con- 
tract, the  court  will  construe  it  to  be  a  pen- 
altv  and  restrict  the  recoverv  to  such  dam- 
ages  as  were  actually  suffered.  In  the  second 
instance,  if  the  amount  specified  appears  to 
be  a  reasonable  estimate  of  undefinable  and 
nn ascertainable  damages,  the  court  will  con- 
strue it  aa  a  proper  liquidation  and  enforce- 
able according  to  the  agreement  of  the  par- 
ties." 

In  Poppenberg  v.  Owen,  84  Misc.  126,  146 
N".  Y.  S.  478,  it  was  said:  "It,  however, 
may  be  said  as  a  general  proposition,  that 
courts  are  disposed  to  regard  with  disfavor 
agreements  by  which  the  damages  of  parties 
to  them  are  fixed  at  stated  amounts  regard- 
less of  the  actual  losses  sustained.  Such 
agreements  have  been  held  valid  and  binding 
in  certain  cases  and  under  certain  circum- 
stances. The  disposition  of  the  courts,  how- 
ever, is  to  treat  such  engagements  rather  in 
the  nature  of  a  provision  for  a  penalty  than 
as  liquidated  damages,  particularly  in  cases 
where  the  stipulated  sum  is  clearly  dispro- 
portionate to  actual  losses  sustained,  and 
where  the  actual  damages  are  easily  and 
readily  ascertainable,  as  they  were  in  the 
case  at  bar." 


In  Palestine  Ice,  etc.  Co.  v.  Connally  { Tex. ) 
148  S.  W.  1109,  it  appeared  that  a  contract 
for  the  purchase  of  machinery  consisting  of 
numerous  parts  to  be  manufactured  at  the 
order  of  the  buyer  contained  a  stipulation 
that  in  the  event  of  the  buyer's  failure  to 
receive  the  machinery  or  any  part  of  it,  the 
buyer  would  pay  a  specified  per  cent  of  the 
amount  of  the  contract  and  a  part  of  the 
attorney's  foes  if  placed  in  the  hands  of  an 
attorney  for  collection  as  liquidated  damages. 
It  was  held  that  the  stipulated  forfeiture 
was  a  penalty,  as  the  amount  was  dispro- 
portionate to  the  actual  damages  suffered » 
and  the  seller  could  recover  only  what  he 
had  actually  lost.  The  court  said:  "The 
object  of  the  law  in  awarding  damages  is  to 
compensate  the  complainant  for  loss  wrong- 
fully occasioned  to  him.  The  justification 
for  denying  him  a  right  to  recover  a  sum 
specified  in  his  contract  to  be  paid  in  the 
event  of  a  breach  thereof  lies  in  the  fact  that 
such  sum  is  in  excess  of  the  sum  certainly 
ascertainable  (as  it  is  here)  by  established 
rules  of  law  necessary  to  compensate  him  for 
the  loss  he  has  sustained.  In  such  a  case, 
if  the  sum  stipulated  to  be  paid  should  be 
treated  as  a  penalty  because  it  exceeds  the 
actual  loss,  we  see  no  reason  why,  when  it 
is  lesd  than  the  actual  loss,  it  should  not 
be  treated  as  a  penalty.  In  the  one  case  to 
permit  a  complainant  to  recover  the  stipu- 
lated sum  would  be  to  allow  him  more  than 
compensation  for  his  loss,  and  to  the  extent 
of  the  excess  punish  the  defendant;  while 
in  the  other  case  to  limit  the  complainant 
to  a  recovery  of  the  sum  stipulated  would 
be  to  deny  him  compensation  for  his  loss, 
and  to  the  extent  of  the  denial  punish  him. 
The  purpose  of  the  law  would  be  as  entirely 
defeated  in  the  one  case  as  in  the  other." 

The  courts  also  hold  the  converse  of  the 
rule  just  discussed,  namely,  that  where  stipu- 
lated damages  arising  from  a  breach  of  a 
contract  bear  a  fair  proportion  to  the  actual 
damages  suffered  and  show  that  the  parties 
intended  that  there  should  be  a  fair  compen- 
sation to  the  party  injured,  then  the  forfei- 
ture will  be  construed  as  liquidated  damages 
and  not  a  penalty.  Board  of  Commerce  v. 
Security  Trust  Co.  225  Fed.  454,  140  C.  C.  A. 
486;  Morris  v.  U.  S.  50  Ct.  CI.  154;  George 
v.  Roberts,  186  Ala.  321,  65  So.  345;  Scott  v. 
McCraw,  etc.  Co.  119  Ark,  133,  177  S.  W. 
901 ;  Nevada  County  Bank  v.  Sullivan,  122 
Ark.  235,  183  S.  W.  169;  Martin  v.  Lntt, 
144  Ga.  660,  87  S.  E.  902;  Bartholomae,  etc. 
Brewing,  etc.  Co.  v.  Modzclcwski,  269  111. 
539,  109  N.  E.  1058,  affirming  judgment  183 
111.  App.  352;  Scott  v.  Mayfield,  153  Ky.  278, 
155  S.  W.  376;  Hedrick  v.  Firke.  169  Mich. 
549,  135  X.  VV.  319;  Axe  v.  Tolbert,  179 
Mich.  550,  146  X.  W.  418;  Myers-Goldberg 
Neckwear  Co.  v.  Grossman,  167  Mo.  App.  722, 
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151  S.  W.  163;  Pankonin  v.  Gorder,  97  Neb. 
a37,  149  N.  W.  811;  Brooklyn  Structural 
8teol  Corp.  v.  Lecbtman,  92  Misc.  1C4,  155 
X.  Y.  S.  220;  Gottschall  v.  Kapp,  47  Pa. 
Super.  Ct.  102;  Vaulx  v.  Buntin,  127  Tenn. 
118,  153  S.  W.  481;  Marsh  v.  Phillips  (Tex.) 
144  S.  W.  1160;  Kaufman  v.  Christian- 
Wathen  Lumber  Co.  (Tex.)  184  S.  W.  1045: 
Kdwards  v.  Johnston,  23  Wyo.  384,  152  Pac. 
273. 

Thus  in  Bartholomae,  etc.  Brewing,  etc. 
Co.  V.  Modzelewski,  269  111.  539,  109  N.  E. 
1058,  affirming  judgment  183  TIL  App.  352, 
it  appeared  that  the  plaintiff  agreed  to  manu- 
facture beer  for  the  sole  use  of  the  defendant 
and  lend  him  saloon  furniture  as  long  as  he 
kept  his  contract  to  buy  from  the  plaintiff. 
Another  clause  provided  that  if  the  defendant 
failed  to  purchase  the  beer  he  should  forfeit 
$50  per  month  until  the  contract  expired. 
It  was  held  that  the  forfeiture  was  liquidated 
damages,  it  being  merely  a  fair  compensation 
for  the  damages  suffered  by  the  plaintiff. 
The  court  said:  "Under  such  circumstances 
the  stipulated  sum  will  not  tje  held  to  be  a 
penalty,  where,  from  a  consideration  of  the 
whole  instrument,  its  object  and  purpose  and 
the  circumstances  surrounding  the  parties  at 
the  time  of  its  execution,  it  is  clear  the 
parties  intended  it  as  the  measure  of  com- 
pensation in  case  of  a  breach  of  the  contract 
(19  Am.  &  Eng.  Enc.  of  Law  (2d  ed.) 
398;  13  Cyc.  93,  94,  98)  ;  and  there  is  noth- 
ing to  indicate  fraud  or  circumvention,  or 
that  the  amount  specified  is  unreasonable  or 
disproportionate  to  the  amount  of  damages 
which  might  reasonably  be  anticipated  as 
likely  to  result  from  a  breach  of  such  con- 
tract." 

In  Axe  V.  Tolbert,  179  Mich.  556,  146  S.  W. 
418,  it  appeared  that  a  firm  of  brokers  en- 
tered into  an  agreement  ivith  the  owner  of  a 
farm  whereby  they  received  an  option  for  one 
year  with  the  understanding  that  if  the 
owner  sold  the  property  himself  within  that 
time  the  brokers  should  receive  one-half  the 
regular  commission.  It  was  held  that  the 
stipulated  forfeiture  was  liquidated  damages, 
as  the  amount  stipulated  was  not  dispropor- 
tionate to  the  actual  damages,  the  brokers 
proving  that  they  had  spent  six  months* 
time  in  trying  to  sell  the  farm. 

In  Vaulx  v.  Buntin,  127  Tenn.  118,  153 
R.  W.  481,  the  court  said:  "The  courts  al- 
ways consider  the  proportion  that  the  sum 
stipulated  bears  to  the  actual  damages  suf- 
fered in  determining  w^hether  the  former  is 
to  he  treated  as  a  penalty.  Sutherland  on 
Damajres,  sec.  279  et  seq.:  13  Cyc.  96.  While 
an  apparent  excess  of  stipulated  damages 
over  actual  damages  is  not  conclusive  of  the 
question,  and  does  not  absolutely  fix  the 
stipulated  sum  as  a  penalty,  we  are  of  opin- 
ion   that   stipulated   damages   will   never   be 


treated  as  a  penalty  where  there  is  no  dis- 
proportion, but,  on  the  contrary,  practical 
equality,  between  the  stipulated  sum  and. 
actual  damages." 

Certftinty  or  Uncertainty  of  Damages, 

Damages  Certain  ob  Capable  of  Ascebtai.v- 

MENT. 

The  possibility  of  ascertaining  what  the 
actual  damages  are  is  another  test  in  deter- 
mining whether  a  stipulated  forfeiture  is  a 
penalty  and  what  are  liquidated  damages.  If 
the  actual  damages  suffered  by  the  injured 
party  are  certain  or  easy  to  calculate  then 
a  stipulated  forfeiture  agreed  on  by  the  par- 
ties is  deemed  to  be  a  penalty  and  the  actual 
loss  must  be  proved.  Wait  v.  Stanton,  104 
Ark.  9,  147  S.  W.  446;  Montague  v.  Robin- 
son, 122  Ark.  163,  182  S.  W.  558;  Weinreich 
Estate  Co.  v.  A.  J.  Johnston  Co.  28  Cal.  App. 
144,  151  Pac.  667;  Wilson  v.  Agnew,  25  Colo. 
App.  109,  136  Pac.  96;  Segal  v.  Goldberg, 
191  111.  App.  188;  Benfield  v.  Croson,  90 
Kan.  661,  136  Pac.  262;  Metz  v.  Clay  (Kan.) 
165  Pac.  809 ;  Muehlebach  v.  Missouri,  etc.  R. 
Co.  166  Mo.  App.  305,  148  S.  W.  453;  Dryer 
V.  Kistler,  118  Minn.  112,  136  N.  W.  750; 
Golden  v.  McKim,  37  Nev.  205,  141  Pac.  676 ; 
Union  Estates  Co.  v.  Adlon  Constr.  Co.  84 
Misc.  599,  147  K.  Y.  S.  783;  Haber  v.  Schon- 
sseit,  159  N.  Y.  S.  68;  Hocksprung  v.  Young, 
27  N.  D.  322,  140  N.  W.  547 ;  Home  Pattern 
Co.  V.  Mascho,  46  Okla.  55,  148  Pac.  131; 
Childs  V.  Moore  (Okla.)  167  Pac.  333;  San 
Marco  First  Nat.  Bank  v.  Smith  (Tex.)  160 
S.  W.  311. 

Thus  in  Wilson  v.  Agnew,  26  Colo.  App. 
109,  136  Pac.  96,  it  was  held  that  a  deposit 
with  a  landlord  to  secure  the  performance 
of  a  lease  was  a  penalty,  the  actual  damages 
suffered  by  the  landlord  being  easily  ascer- 
tainable. 

In  Segal  v.  Goldberg,  191  111.  App.  188,  it 
was  held  that  a  deposit  given  by  a  lessee  to 
secure  his  agreement  to  restore  a  wall  at  the 
end  of  the  lease  was  a  penalty  and  not  liqui- 
dated damages,  since  the  cost  of  putting  up 
the  wall  could  be  calculated  with  approxi- 
mate certainty. 

In  Benfield  v.  Croson,  90  Kan.  66 K  1.3»J 
Pac.  262,  it  appeared  that  a  stock  of  mer- 
chandise to  be  valued  at  the  cost  price  of 
each  article  was  to  be  exchanged  for  a  tract 
of  land  to  which  a  certain  value  was  as- 
Bign«»d,  and  the  contract  further  provided  for 
a  forfeiture  of  $500  to  be  left  in  the  hands 
of  a  third  person.  It  was  held  that  the  for- 
feiture was  a  penalty  and  not  liquidated 
damages,  because  the  actual  damages  were 
easily  ascertainable  and  the  forfeiture  hav- 
ing been  fixed  at  an  arbitrary  amount  with- 
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out  regard  to  compensation  only  actual  dam- 
ans could  be  recovered. 

In  Dryer  v.  Kistler,  118  Minn.  112,  136 
N.  W.  750,  it  appeared  that  the  defendant 
gave  to  the  plaintiff  a  bond  for  $1,000  con- 
ditioned on  his  conveying  within  six  months 
a  right  of  way  which  the  plaintiff  had  al- 
ready acquired  by  prescription.  The  bond 
was  held  to  be  a  penalty  because  the  dam- 
ages were  merely  nominal,  and  if  any  had 
bcren  incurred,  they  could  easily  be  ascer- 
tained. 

In  Haber  v.  Schonzt'it,  159  X.  Y.  S.  68,  a 
claiiHe  in  a  lease  calling  for  a  deposit  of 
$1,000  as  liquidated  damages  in  case  of  a 
breach  was  held  to  be  a  penalty  where  the 
tenant  remained  in  possession  at  the  expira- 
tion of  the  lease,  because  any  unpaid  rent 
and  cost  of  repairs  could  be  easily  ascer- 
tained. 

In  San  Marcos  First  Nat.  Bank  v.  Smith 
(Tex.)  160  S.  \V.  311,  a  stipulation  in  a 
building  contract  for  $20  per  day  liquidated 
damages  in  case  of  a  delay  beyond  a  speci- 
fied date  was  held  to  be  a  penalty  where 
the  damages  were  easilv  ascertainable  and 
the  forfeit  was  much  larger  than  the  actual 
damages.  The  court,  quoting  from  the  case 
of  Collier  v.  Betterton,  87  Tex.  440,  29  S.  W. 
4(57,  said:  "It  is  to  be  conceded,  that  al- 
though the  parties  to  a  contract  have  named 
a  specified  sum  of  money  as  liquidated  dam- 
ages for  its  breach,  the  courts  may  in  certain 
cases  treat  the  provision  as  a  penalty,  and 
restrict  the  recovery  to  the  actual  damages 
which  have  accrued.  But  it  seems  to  us  that 
the  authorities  lav  down  no  satisfactorv  rule 
by  which  in  every  case  it  is  to  be  determined 
when  a  provision  of  that  character  is  to  be 
construed  as  fixing  the  damages,  and  when 
as  merely  naming  a  penal  sum.  If  the  dam- 
ages be  in  their  very  nature  uncertain  or 
their  amount  indeterminate,  the  &um  specified 
will  be  treated  as  fixing  by  stipulation  the 
amount  of  the  recovery.  But  the  difficulty 
arises  in  cases  in  which  the  damages  are 
reasonably  susceptible  of  ascertainment. 
There,  as  we  think,  the  authorities  leave  us 
at  sea,  without  anv  accurate  chart  to  direct 
our  course.  It  would  seem  that  if  the  ex- 
pressed intention  of  the  parties  to  a  contract 
should  govern,  in  every  case  where  they  say 
that  a  certain  sum  shall  be  paid  as  liquidated 
damages  in  case  of  its  breach,  it  should  be 
construed  as  fixing  the  amount  of  a  recovery; 
and  yet,  as  we  have  said,  notwithstanding 
such  a  provision,  in  certain  cases  the  dam- 
ages may  be  limited  to  a  just  compensation 
for  the  loss  which  has  been  suffered.  There- 
fore the  principle  would  appear  to  be  that, 
although  a  sum  be  named  as  'liquidated  dam- 
ages,' the  courts  will  not  so  treat  it  unless 
it  bear  such  proportion  to  the  actual  dam- 
ages that  it  may  reasonably  be  presumed  to 


have  been  arrived  at  upon  a  fair  estimation 
by  the  parties  of  the  compensation  to  be  paid 
for  the  prospective  loss.  If  the  supposed 
stipulation  greatly  exceed  the  actual  loss — 
if  there  be  no  appro.ximation  between  them, 
and  this  be  made  to  appear  by  the  evidence — 
then  it  seems  to  us,  and  then  only,  should 
the  actual  damages  be  the  measure  of  the 
recovery." 

In  Montague  v.  Robinson,  122  Ark.  163, 
182  S.  W.  558,  it  was  said:  "There  is  an 
increasing  tendency  on  the  part  of  courts 
to  construe  such  contracts  as  stipulations  for 
liquidated  damages  rather  than  as  agree- 
ments for  penalties.  Sun  Printing,  etc. 
Assoc.  V.  Moore,  183  U.  S.  642,  22  S.  Ct. 
240,  46  U.  S.  (L.  ed.)  366.  And  such  con- 
tract should  be  so  construed  where,  from  a 
prospective  view  of  the  contract,  it  appears 
that  it  was  contemplated  that  damages  would 
fiow  from  a  failure  to  perform  the  contract, 
tliat  such  damages  would  be  indeterminate 
or  difficult  of  ascertainment,  and  that  the 
sum  named  bears  some  reasonable  propor- 
tion to  the  damages  which  the  parties  con- 
templated miglit  flow  from  a  failure  to  per- 
form. Another  test  frequently  applied  in- 
determining  whether  a  contract  should  hv. 
construed  as  containing  a  penalty,  or  as  pro- 
viding for  liquidated  damages,  is  this:  Was 
it  contemplated  that  the  contract  might  be 
substantially  performed,  or  that  there  might 
be  a  total  failure  to  perform,  and  would  the 
same  sum  be  recoverable  in  either  case? 
Wnere  the  contract's  provisions  answer  this 
question  affirmatively,  it  is  construed  to  be 
a  penalty." 

Damages  Uncertain  and  Incapable  of 
Ascertainment. 

On  the  other  band,  where  the  actual  dam- 
ages for  the  breach  of  a  contract  are  uncer- 
tain and  can  be  ascertained  with  great 
difficulty  if  at  all,  a  stipulation  for  the  for- 
feiture of  a  fixed  sum  will  ordinarily  be  held 
to  be  liquidated  damages. 

England. — Sainter  v.  Ferguson,  7  C.  B.  716, 
62  E.  C.  L.  716;  Fletcher  v.  Dyche,  2  T.  R. 
32. 

Canada. — Knowlton  v.  Mackay,  29  U.  C.  C. 
P.  601:  Snider  v.  McKelvey,  27  Ont.  App. 
339. 

Vnited  States.— Crtrne  Co.  v.  U.  S.  46  Ct. 
CI.  343:  Morris  v.  U.  S.  50  Ct.  CI.  154: 
Conipania  Mexicana,  etc.  v.  Waite,  196  Fed. 
227;  Johnson  v.  Southwestern  Surety  Ins. 
Co.  206  Fed.  486:  Bankers'  Surety  Co.  v. 
Elkhorn  River  Drainage  Dist.  214  Fed.  342: 
Board  of  Commerce  v.  Security  Trust  Co. 
225  Fed.  454,  140  C.  C.  A.  486:'  Fleisehman 
V.  Rahmstorf,  226  Fed.  443,  141  C.  C.  A.  273: 
U.  S.  V.  Rubin,  233  Fed.  125. 

Arka/nsas. — Dilley  v.  Thomas,  106  Ark. 
274,   153   S.   W.   110;   Kimbro  v.   Wells,  112 
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Ark.  126,  165  S.  W.  645.     And  see  the  re- 
ported case. 

California. — ^McComber  v.  Kellermanj  162 
Cal.  749,  124  Pac.  431. 

Connecticut. — Associated  Hat  Manufactur- 
ers V.  Baird-Unteidt  Co.  88  Conn.  332,  91 
All.  373;  Dean  v.  Connecticut  Tobacco  Corp. 
88  Conn.  619,  92  Atl.  408;  Banta  v.  Stamford 
Motor  Co.  89  Conn.  51,  92  Atl.  665;  School- 
nick  V.  Gold,  89  Conn.  110,  93  Atl.  124; 
Uabinowitz  v.  Apter,  90  Conn.  1,  96  Atl.  157. 

Delaware. — In  re  Ross,  95  Atl.  311. 

District  of  Columbia. — District  of  Colum- 
bia V.  Harlan,  etc.  Co.  30  App.  Cas.  270. 

Florida. — Southern  Menhaden  Co.  v.  How, 
71   Fla.  128,  70  So.  1000. 

bateau.— Colby  v.  Bailey,  5  Hawaii  152. 

Illinois. — Parker-Washington  Co.  v.  Chica- 
go, 207  111..  136,  107  N.  E.  872;  Gewjrtz  v. 
Abraham,  171  111.  App.  433;  Berger  v.  Nants, 
172  111.  App.  623;  Standard  Brewery  v. 
Schmalhausen,  175  111.  App.  629;  Glaser  v. 
Schrader,  192  111.  App.  478. 

Indiana. — Burley  Tobacco  Soc.  v.  Gillaspy, 
51  Ind.  App.  583,  100  N.  E.  89. 

Kentucky. — Gropp  v.  Perkins,  148  Ky.  183, 
146  S.  W.  389;  Scott  v.  Mayfield,  153  Ky. 
278,  155  S.  W.  376;  Hughes  v.  Hughes,  162 
Ky.  505,  172  S.  W.  960. 

Maryland. — Graham  v.  Cooper,  119  Md. 
358,  86  Atl.  991;  Baltimore  Bridge  Co.  v. 
United  Rys.  etc.  Co.  125  Md.  208,  93  Atl. 
420;  Cowan  v.  Meyer,  125  Md,  450,  94  Atl. 
18. 

Minnesota. — Berghuis  v.  Schultz,  119  Minn. 
87,  137  N.  W.  201 ;  Quigley  v.  C.  S.  Brackett 
Co.  124  Minn.  366,  145  N.  W.  29;  Chapman 
V.  Propp,  125  Minn.  447,  147  N.  W.  442; 
Dyer  v.  Cowdin,  168  Mo.  App.  649,  154  S.  W. 
156;  Wainscott  v.  Haley,  185  Mo.  App.  45, 
171  S.  W.  983. 

Xew  Jersey. — ^Kuntz  v.  Tonnele,  80  X.  J. 
Eq.  373,  84  Atl.  624;  McClintic  Marshall 
Constr.  Co.  v.  Chosen  Freeholders,  83  X.  J. 
Eq.  539,  91  Atl.  881;  Wood  v.  Ocean  City, 
85  N.  J.  Eq.  328,  96  Atl.  489 ;  Tilton  v.  Mc- 
Laughlan,  83  N.  J.  L.  107,  84  Atl.  1044. 

yew  York. — Posner  v.  Rosenberg,  149  App. 
Div.  272,  133  N.  Y.  S.  704;  Feyer  v.  Reiss, 
154  App.  Div.  272,  138  N.  Y.  S.  964;  Edward 
E.  Buhler  Co.  v.  New  York  Dock  Co.  170 
App.  Div.  486,  166  N.  Y.  S.  457;  Whitson 
V.  Sheffield  Farms-Slawson-Decker  Co.  76 
Misc.  180,  136  N.  Y.  S.  560;  Federal  Sign 
System  Electric  v.  Soutsos,  132  N.  Y.  S.  701 ; 
s'timpson  v.  Minsker  Realty  Co.  154  N.  Y.  S. 
496. 

Xorth  J>akota. — Gile  v.  Interstate  Motor 
Car  Co.  27  N.  D.  108,  145  N.  W.  732,  L.R.A. 
1915B  109. 

0/iio.— Hattersly  v.  Waterville,  20  Ohio 
Cir.  Ct.  Rep,  226;  Fish  v.  Robinson,  33  Ohio 
Cir.  Ct.  Rep.  393. 


Oklahoma, — ^Deming  Invest.  Co.  ▼.  Baird, 
32  Okla.  393,  122  Pac.  676;  Dillon  v.  Ringle- 
man,  155  Pac.  563. 

Oregon. — Hull  v.  Angus,  60  Ore.  95,  118 
Pac.  289;  Yuen  Suey  v.  Fleshman,  65  Ore. 
606,  Ann.  Cas.  1915A  1072,  133  Pac.  803. 

Pennsylrania. — Ambridge  v.  Pittsburg,  etc. 
St.  R.  Co.  234  Pa.  St.  157,  82  Atl.  1105. 

Texas. — Walsh  v.  Paducah  M.  E.  Church 
South,  173  S.  W,  241;  Gillespie  v.  Williams, 
179  S.  W.  1101;  Fooa  Gas  Engine  Co.  v. 
Fairview  Land,  etc.  Co.  185  S.  W.  382;  Mil- 
ler V.  Chicago  Portrait  Co.  196  S.  W.  620. 

Vtah.—DoT^i^  V.  Richards,  43  Utah  332,  135 
Pac.  98. 

Washir^t&n. — Eilers  Music  House  v.  Orien- 
tal Co.  69  Wash.  618,  125  Pac.  1023;  Barrett 
V.  Munro,  69  Wash.  229,  124  Pac.  309;  Grand 
Union  Laundry  Co.  v.  Carney,  88  Wash.  o27, 
153  Pac.  5. 

Thus  in  Sainter  v.  Ferguson,  7  C.  B.  71<». 
62  E.  C.  L.  716,  wherein  it  appeared  tliat  an 
apothecary's  assistant  promised  in  a  contract 
of  employment  not  to  practice  for  himself 
within  a  distance  of  seven  miles  from  Mar- 
clesiield  under  an  agreement  to  pay  500;, 
the  forfeiture  was  held  to  be  liquidated  dam- 
ages, because  the  actual  damages  that  nii^^ht 
have  been  suffered  by  the  apothecary  were 
uncertain. 

In  Fletcher  v.  Dyche,  2  T.  R.  (Eng.)  32, 
it  appeared  that  two  persons  made  a  con- 
tract that  one  of  them  would  perform  certain 
work  for  the  other  within  a  limited  time  or 
pay  a  stipulated  sum.  The  stipulation  wa.s 
held  to  be  for  liquidated  damages,  becaiis** 
the  exact  amount  of  actual  damages  would 
be  difficult  to  prove.  The  court  said:  "The 
object  of  the  parties  in  naming  this  weekly 
sum  was  to  prevent  any  altercation  with  re- 
spect to  the  quantum  of  damages  which  the 
defendant  might  sustain  by  reason  of  the  non- 
performance of  the  contract.  It  would  have 
been  difficult  for  the  jury  to  have  ascertained 
what  damages  the  defendant  had  really  suf- 
fered by  the  breach  of  the  agreement;  and 
therefore  it  was  proper  for  the  contracting 
parties  to  ascertain  it  by  their  agreement. 
So  that  this  is  a  case  of  stipulated  damages, 
and  it  is  not  to  be  considered  as  a  penalty.** 

In  Snider  v.  McKelvey,  27  Ont.  App.  330, 
it  appeared  that  the  defendant  sold  to  the 
plaintiff  a  house  and  his  medical  practice  and 
agreed  not  to  practice  within  a  radius  of  five 
miles  of  the  village  under  the  penalty  of  for- 
feiting $400.  The  forfeiture  was  held  to  bo 
liquidated  damages  on  the  principle  that  it 
was  uncertain  what  the  profits  would  be,  and 
therefore  the  parties  could  name  their  own 
damages.  The  court  said:  **In  agreements 
for  the  sale  of  a  business  containing  cove- 
nants against  carrying  on  a  similar  business 
within  certain  limits  on  the  breach  of  which 
a  certain  sum  is  to  be  paid,  this  sum  has 
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frequently  been  held  to  be  recoverable  in  full 
as  being  liquidated  damages,  on  the  principle 
that  it  was  stipulated  to  be  paid  on  the 
breach  of  a  condition  of  uncertain  value." 

In  Johnson  v.  Southwestern  Surety  Ins. 
Co.  20a  Fed.  480,  the  court  said:  "When 
there  is  no  adequate  means  of  ascertaining 
the  damages  from  a  breach  of  a  contract,  the 
parties  may,  perhaps,  by  apt  language,  fix  in 
advance  the  amount  payable  in  that  event, 
and,  where  the  actual  damages  are  necessa- 
rily so  speculative  and  uncertain  as  to  be 
incapable  of  definite  ascertainment,  the  sum 
stipulated  in  the  bond  will  be  regarded  as 
liquidated  ^s^mages,  and  may  be  recovered 
without  proof  of  actual  damages,  unless  it  is 
so  manifestly  so  disproportionate  to  the  in- 
jury as  to  be  unconscionable." 

In  Board  of  Commerce  v.  Security  Trust 
Co.  225  Fed.  454,  140  C.  C.  A.  480,  it  ap- 
peared that  a  board  of  commerce  made  a 
contract  with  a  manufacturing  company, 
agreeing  to  help  them  in  certain  ways  if  they 
would  move  to  Ann  Arbor  and  keep  a  certain 
specified  pay  roll,  and  the  company  also 
stipulated  to  pay  $10,000  as  liquidated  dam- 
ages if  they  failed  in  their  contract.  Within 
a  few  months  after  their  arrival  at  Ann 
Arbor  they  went  into  voluntary  bankruptcy, 
and  the  board  of  commerce  put  in  its  claim 
for  the  $10,000.  It  was  held  that  since  the 
actual  damages  were  not  ascertainable,  the 
forfeiture  was  liquidated  damages. 

In  Fleischman  v.  Bahmstorf,  226  Fed.  443, 
141  C.  C.  A.  273,  it  appeared  that  the  seller 
of  a  stock  of  goods  agreed  not  to  re-engage 
in  business  for  three  years  under  a  forfi^lt  of 
$2,000.  The  stipulated  sum  was  held  to  be 
liquidated  damages,  as  the  actual  loss  to  the 
buyer  \yould  be  difficult  to  ascertain,  and  the 
forfeiture  did  not  appear  to  be  dispropor- 
tionate, the  stock  of  goods  having  been  sold 
for  practically  that  amount.  The  court  said: 
*'lii  general,  it  may  be  said  that  the  contract- 
ing parties  are  permitted  to  agree  upon  the 
precise  amount  of  damages  to  be  paid  in  all 
cases  in  which  the  damages  are  uncertain  in 
their  nature,  or  difficult  to  ascertain,  or  im- 
possible to  be  estimated  with  certainty,  and 
this  is  especially  true  of  contracts  such  as 
that  which  is  here  under  consideration." 

In  U.  S.  V.  Rubin,  233  Fed.  125,  it  was 
said:  "A  feature,  if  not,  indeed,  the  con- 
trolling feature,  in  cases  of  this  kind,  is 
whether  the  actual  damages  suffered  are  ca- 
pable of  admeasurement.  If  they  are,  then 
the  payment  of  a  stipulated  sum  not  related 
to  the  actual  damages  partakes  of  the  char- 
acter of  .  an  arbitrary  penalty,  against  the 
enforcement  of  which  equity  will  relieve. 
When  the  damages  are  not  so  capable,  and 
the  stipulated  HUm  is  not  unconscionable, 
and  is  within  the  limits  of  a  fair  and  rea^ 
sonable  estimate  of  wliat  the  damages  may 
Ann.  Cns.   191 7 D— 48. 


well  be,  although  definite  proofs  are  not 
within  reach,  there  the  stipulated  sum  may 
not  be  regarded  as  a  penalty.  In  a  word,  the 
enforcement  of  its  payment  would  not  be 
inequitable.  Let  it  always  be  remembered 
the  legal  obligation  is  complete.  Defendant 
can  be  relieved  only  in  equity.  If  there  is 
no  equity  in  the  application  for  relief,  none 
should  be  accorded.  There  is  sometimes,  in 
these  cases,  a  subsidiary  question.  There 
may  be  the  added  feature  of  an  express  agree- 
ment that  the  stipulated  sum  is  agreed  dam- 
age. The  legal  contract  with  this  added  fea- 
ture may  be  as  unconscionable  as  it  would 
be  without  it,  and  obviously  a  court  of  equity 
may  grant  relief  as  readily  in  the  one  case 
as  the  other.  No  one  seeking  to  secure  the 
power  to  enforce  an  inequitable  bargain  can 
deprive  a  court  of  equity  of  its  power  to 
grant  equitable  relief.  Such  a  stipulation 
does,  however,  enter  into  the  equitable  con- 
siderations involved.  If  the  transaction  were 
near  the  border  line  between  arbitrary  pen- 
alty and  agreed  liquidation  of  damages,  such 
an  agreement  between  the  parties  might  be- 
come a  deciding  element  in  the  case." 

In  Kimbro  v.  Wells,  112  Ark.  126,  165  S. 
W.  645,  it  appeared  that  a  lumber  dealer  in 
a  small  town  sold  out  his  business  with  an 
agreement  that  he  would  not  carry  on  any 
business  within  the  town,  and  promised  that 
if  he  did  so  he  would  forfeit  $2.50  per  day. 
The  forfeiture  was  held  to  be  liquidated  dam- 
ages, because  the  damages  were  difficult  to 
ascertain  and  the  amount  agreed  on  was  rea- 
sonable. The  court  said:  "No  general  rule 
exists  in  all  cases  as  to  distinguishing  a  pen- 
alty from  liquidated  damages,  and  each  case 
must  depend,  to  a  great  extent,  upon  its  own 
peculiar  facts.  The  general  rule  is  that 
where  the  damages  arising  on  a  breach  of  a 
contract  are  uncertain  and  difficult  of  ascer- 
tainment, a  stipulation  for  the  payment  of  a 
designated  sum  as  liquidated  damages,  if  rea- 
sonable, will  be  sustained,  and  the  question 
of  whether  the  damages  are  difficult  of  as- 
certainment is  to  be  determined  from  a  con- 
sideration of  the  status  of  the  parties  at  the 
time  the  contract  was  entered  into  and  not 
at  the  time  it  was  broken."  See  also  the 
reported  case. 

In  Associated  Hat  Manufacturers  v.  Baird- 
Unteidt  Co.  88  Conn.  332,  91  Atl.  373,  it 
appeared  that  the  by-laws  of  an  association 
provided  that  each  member  should  pay 
$5,000  as  liquidated  damages  for  a  violatioti 
of  or  failure  to  comply  with  all  of  the  orders, 
prohibitions  and  regulations  of  the  associa- 
tion, and  one  of  the  members  was  proceeded 
against  for  his  failure  to  comply  with  a  reso- 
lution that  all  members  should  keep  ''open 
shop."  The  provision  was  held  to  be  for 
liquidated  damages  because  an  actual  loss 
from  such  a  breach  was  uncertain  and  inca- 
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pable  of  being  fixed  in  advance  and  was  not 
susceptible  of  proof  or  of  a  precise  appraisal. 
The  court  said:  "The  association  intended 
— if  the  language  used  means  what  it  says — 
this  sum  to  be  regarded  as  liquidated  dam- 
ages upon  a  breach.  Its  intention,  so  defi- 
nitely expressed,  should  be  given  due  weight, 
but  it  is  not  controlling,  for  the  law  regards 
the  substance  of  things  rather  than  their 
form.  It  will  'look  at  the  entire  agreement, 
its  scope,  purpose,  and  subject-matter,  and 
may  consider  the  result  of  a  breach  thereof, 
and  the  reasonableness  of  the  sum  agreed  to 
be  paid  therefor,  under  all  the  circumstances 
of  the  ca.se.*  New  Britain  v.  New  Britain 
Telephone  Co.  74  Conn.  326.  332,  50  Atl.  881, 
1015.  So  viewing  this  by-law  in  its  proper 
setting — of  the  facts  surrounding  its  making 
and  its  breach — we  see  that  there  is  no  stand- 
ard furnished  for  ascertaining  the  damages 
for  the  breach  of  a  resolution  of  the  plaintiff. 
We  see,  too,  that  the  damages  from  a  breach 
must  be  uncertain  and  incapable  of  exact 
estimate  in  advance  of  breach,  and,  after 
breach,  are  neither  readily  susceptible  of 
proof  nor  of  precise  appraisal." 

In  Banta  v.  Stamford  Motor  Co.  89  Conn. 
51,  92  Atl.  665,  it  appeared  that  the  defend- 
ant company  agreed  to  build  a  gasolene  yacht 
for  the  plaintiff  within  a  certain  time,  and 
if  it  failed  to  do  so  it  was  to  pay  a  forfeit 
of  $6  per  day  for  the  delay.  The  boat  was 
not  completed  within  the  prescribed  time,  and 
the  plaintiff  could  not  use  it  for  a  fall  cruise 
as  he  had  planned.  The  forfeiture  was  held 
to  be  liquidated  damages,  as  the  actual  loss 
was  anascertainable,  yet  the  amount  itself 
was  reasonable.  The  court  said:  '^These 
cases  determined  that,  when  certain  condi- 
tions co-exist,  the  provision  for  the  payment 
of  a  stipulated  sum  in  the  event  of  a  breach 
of  contract  will  be  regarded  and  enforced 
as  one  for  liquidated  damages.  These  con- 
ditions, clearly  brought  out  in  the  opinions 
in  these  cases,  are  (1)  the  damages  to  be 
anticipated  as  resulting  from  the  breach 
must  be  uncertain  in  amount  or  difficult  to 
prove;  (2)  there  must  have  been  an  intent 
on  tlie  part  of  the  parties  to  liquidate  them 
in  advance;  and  (3)  the  amount  stipulated 
must  be  a  reasonable  one,  that  is  to  say,  not 
greatly  disproportioned  to  the  presumable 
loHfl  or  injury." 

In  Schoolnick  v.  Gold,  89  Conn.  110,  93 
Atl.  124,  it  appeared  that  the  defendant 
owned  and  carried  on  a  large  commercial 
business  bringing  in  as  gross  receipts  $10,000 
per  year  and  he  sold  it  to  the  plaintiff  for 
$S00.  agreeing  not  to  open  another  business 
within  a  certain  distance  of  the  other  store 
'Minder  the  sum  of  $2,000  which  is  to  be  as 
liquidated  damages.*'  The  forfeiture  was 
held  to  be  liquidated  damages  because  of  the 
uncertainty  as  to  the  actual  loss  of  the  plain- 


tiff. The  court  said:  "Where  contracts  not 
to  engage  in  some  particular  business  or  pro- 
fession in  a  particular  locality  have  provided 
for  the  payment  of  a  stipulated  sum  in  case 
of  breach,  the  courts  have  generally  con- 
strued them  as  liquidated  damages,  and  have 
taken  the  contrary  position  only  where  it 
was  manifest  either  that  the  stipulated  sum 
was  unreasonable,  or  that  the  parties  had 
intended  to  fix  a  penalty." 

In  Rabinowitz  v.  Apter,  90  Conn.  1,  96 
Atl.  157,  the  court  said:  "A  provision  *for 
the  payment  of  a  stipulated  sum  in  the  event 
of  a  breach  of  a  contract  will  be  regarded 
and  enforced  as  one  for  liquidated  damages.' 
provided    certain    conditions    exist,    namely: 

(1)  that  the  damages  to  be  anticipated  are 
uncertain    in   amount   or   difficult   to  prove: 

(2)  that  the  parties  intended  to  liquidate 
them  in  advance;  and  (3)  that  the  amount 
stipulated  is  a  reasonable  one,  ibat  is,  not 
greatly  disproportionate  to  the  presumable 
loss  or  injury."  In  District  of  Columbia  v. 
Harlan,  etc.  Co.  30  App.  Cas.  (D.  C.)  270, 
it  was  said:  'There  is  nothing  to  prevent 
the  parties  from  stipulating  in  advance  that 
a  certain  sum  shall  be  the  damages  which 
one  shall  forfeit  to  the  other  for  failure  to 
perform  the  conditions  of  a  valid  contract. 
Especially  is  this  true  where  the  damages 
to  be  sustained  are  uncertain  in  amount  and 
cannot  easily  be  ascertained."  In  Berger  v. 
Nants,  172  111.  App.  623,  it  appeared  that 
the  defendant  agreed  to  sell  to  the  plaintiff 
a  number  of  first  grade  eggs  to  be  delivered 
weekly  for  two  months  and  a  quantity  of 
second  grade  eggs  for  the  same  period  and 
delivery.  Each  party  deposited  $500  to  be 
forfeited  if  there  was  a  breach  of  the  con- 
tract. The  deposit  was  held  to  be  liquidated 
damages  because  the  damages  could  not  be 
precisely  ascertained  by  reason  of  the  fluctu- 
ation of  the  price  of  eggs,  and  this  uncer- 
tainty had  been  the  reason  for  making  the 
deposit.  The  court  said:  "It  is  frequently 
difficult  to  ascertain  from  the  language  of  a 
contract  and  the  surrounding  circumstances, 
whether  the  parties  intended  that  a  sum 
which  is  agreed  to  be  paid  as  damages  for 
the  violation  of  the  agreement  shall  be  con- 
sidered as  liquidated  damages  or  only  as  a 
penalty.  The  primary  question  is  to  deter- 
mine the  meaning  and  intent  of  the  parties 
from  the  contract  itself,  the  subject-matter 
thereof,  the  terms  used  to  express  the  intent, 
and  the  circumstances  under  which  the  con- 
tract was  made." 

In  Burley  Tobacco  Soc.  v.  Gillaspy,  51  Ind. 
App.  583,  100  N.  £.  89,  the  court  quoting 
Sedgwick  on  Damages,  2d  ed.  sec.  405,  said: 
"Whenever  the  damages  were  evidently  the 
subject  of  calculation  and  adjustment  be- 
tween the  parties,  and  a  certain  sum  was 
agreed  upon  and  intended  as  compensation, 
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and  iSj  in  fact,  reasonable  in  amount,  it  will 
be  allowed  by  the  court  as  liquidated  dam- 
ages. This  rule  will  be  found  to  be  applica- 
ble to  all  contracts,  and  really  involve^  the 
consideration  of  the  subject  in  the  three  fol- 
lowing aspects:  That  of  the  intent  of  the 
parties;  that  of  the  reasonableness  of  the 
contract;  and  that  of  the  weight  allowed  by 
the  court  to  the  language  employed." 

In  Gropp  V.  Perkins,  148  Ky.  183,  146  S. 
W.  389,  it  appeared  that  the  defendants  sold 
their  business  to  the  plaintiff  with  the  prom- 
ise not  to  engage  in  the  same  business  within 
a  certain  defined  territory  and  for  a  limited 
time,  and  agreed  to  pay  a  forfeiture  in  case 
they  failed  to  keep  their  agreement.  The 
forfeiture  was  held  to  be  liquidated  damages 
since  the  actual  damages  were  uncertain  and 
incapable  of  being  ascertained  and  the 
amount  was  not  oppressive  or  unduly  out 
of  proportion  to  the  loss  which  actually  arose 
fiom  the  breach.  The  court  said:  "At  one 
time  the  courts  did  not  look  with  favor  upon 
contracts  providing  for  liquidated  damages. 
Their  tendency  was  to  construe  the  language 
as  a  penalty,  and  to  permit  a  recovery  of 
actual  damages  only.  Subsequently  the 
courts  became  more  tolerant  of  such  provi- 
sions, and  have  now  become  strongly  inclined 
to  allow  parties  to  make  their  own  contracts, 
and  to  carry  out  their  intention,  even  when 
it  would  result  in  a  recovery  of  the  amount 
stated,  as  liquidated  damages,  upon  proof  of 
the  violation  of  the  contract,  and  without 
proof  of  the  damages  actually  sustained. 
U.  S.  V.  Bethlehem  Steel  Co.  205  U.  S.  105 
[27  S.  Ct.  460,  51  U.  S.  (L.  ed.)  731]:  Sun 
Printing,  etc.  Assoc,  v.  Moore,  383  U.  S.  642 
[22  S.  Ct.  240,  46  U.  S.  (L.  ed.)  300].  And 
it  is  now  the  generally  accepted  doctrine  that 
where  a  contract  has  been  made  not  to  en- 
gage in  a  particular  profession  or  business 
within  stated  limits,  and  the  damages  re- 
sulting from  a  breach  of  the  contract  are 
necessarily  very  uncertain  and  difficult  of 
ascertainment,  and  the  parties  have  provided 
a  sum  certain  to  be  paid  in  the  .case  of  a 
breach,  and  the  sum  so  named  is  not  unjust 
or  oppres.s<ive  or  out  of  all  proportion  to  the 
ilamasres  which  would  actuallv  rcrtult  from 
the  breach,  such  agreement  is  construed  as 
liquidated  damages,  rather  than  as  a  pen- 
alty, and  it  is  held,  therefore,  that  the  sum 
so  fixed  by  the  parties  may  be  recovered, 
where  the  provisions  of  the  contract  are  vio- 
lated." 

In  Hughes  v.  Hughes,  162  Ky.  505,  172  S. 
W.  960,  it  was  held  that  where  a  divorced 
husband  agreed  to  pay  his  wife  $35  per  week 
in  lieu  of  alimony,  and  in  case  of  a  failure 
to  pay  that  amount  for  six  months  to  forfeit 
$3,500  to  her,  the  forfeiture  was  liquidated 
damages  since  the  actual  damages  were  unas- 
certainable,  it  being  impossible  to  calculate 


the  length  of  her  life.  The  court  said:  "We 
know  of  no  rule  for  determining  the  probable 
consequences  of  the  breach  of  this  contract, 
as  to  the  appellee,  or  what  she  would  suffer 
by  it,  because  it  is  impossible  to  determine 
the  length  of  her  years,  except  the  probable 
length  estimated  by  the  tables  of  mortality, 
and  for  that  reason  it  could  not  be  considered 
that  the  thirty-five  hundred  dollars  was  a 
penalty  for  the  failure  of  appellant  paying 
six  monthly  payments  under  this  contract. 
Looking  at  the  whole  contract,  it  is  impossi- 
ble to  fail  to  see  that  it  was  agreed  and 
understood  that  in  the  event  the  appellant 
should  be  in  default,  that  the  amount  agreed 
upon  by  them  as  a  settlement  of  the  breach 
should  be  thirty-five  hundred  dollars,  and  it 
is  apparent,  from  the  nature  of  the  case,  and 
the  tenor  of  the  agreement,  that,  in  the  lan- 
guage of  the  Cyc.  of  Law  and  Procedure, 
page  90,  supra,  'that  the  damages  when  the 
contract  was  made  was  the  subject  of  actual 
and  full  calculation  and  adjustment  between 
the  parties.'  The  consequences  of  a  breach 
of  this  contract  by  appellant  would  have  been 
that  he  would  have  escaped  the  payment  of 
the  monthly  payments  for  the  remainder  of 
the  life  of  appellee,  and  appellee  would  have 
lost  them,  and  the  probable  consequence  is 
that  the  amount  of  money  which  would  have 
been  saved  by  appellant  and  lost  by  appellee 
would  have  amounted  to  the  sum  sued  for, 
or  practically  so.*' 

In  Baltimore  Bridge  Co.  v.  United  Rys. 
etc.  Co.  125  Md.  208,  93  Atl.  420,  the  court 
said :  "From  the  authorities  given  ...  it 
may  be  stated  as  a  settled  rule  of  law,  that 
where  the  parties,  at  or  before  the  time  of 
the  execution  of  the  contract,  agree  upon  and 
name  a  sura  therein  to  be  paid  as  liquidated 
damages,  in  lieu  of  anticipated  damages 
whicli  are  in  their  nature  uncertain  and  in- 
capable of  exact  ascertainment,  that  the 
amount  so  named  in  the  agreement  will  be 
regarded  as  liquidated  damages  and  not  as 
a  penalty,  unless  the  amount  so  agreed  upon 
and  inserted  in  the  agreement  be  grossly  ex- 
cessive and  out  of  all  proportion  to  the 
damages  that  might  reasonably  have  been 
expected  to  result  from  such  breach  of  the 
contract.  And  whether  it  is  excessive  or 
whether  the  damages  are  incapable  of  exact 
ascertainment  should  be  determined  from  the 
subject-matter  of  the  contract  considered  in 
the  light  of  all  the  surrounding  facts  and  cir- 
cumstances connected  therewith  and  known 
to  the  parties  at  the  time  of  its  execution. 
That  these  questions  should  be  considered  and 
determined  from  the  contract  itself,  its  sub- 
ject-matter and  the  surrounding  facts  and 
circumstances  connected  therewith  with 
which  the  parties  are  confronted  at  the  time 
of  its  execution,  is  made  necessary  in  order 
to.  ascertain    the    intention    of    the    parties. 
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which  is  one  of  the  essential  factors  in  de- 
ciding whether  the  stipulation  is  for  liqui- 
dated damages  or  is  a  penalty." 

In  Wainscott  v.  Haley,  185  Mo.  App.  46, 
171  S.  W.  983,  it  appeared  that  the  plaintiff 
and  defendant  agreed  to  exchange  their  home- 
steads and  stipulated  for  a  certain  sum  to 
be  paid  by  the  party  failing  to  keep  the  con- 
tract to  the  other.  Thereafter  the  wife  of 
the  defendant  refused  to  join  in  the  deed. 
It  was  held  that  the  stipulated  sum  was 
liquidated  damages  because  of  the  difficulty 
in  estimating  the  actual  damages,  the  mar- 
ket value  of  land  not  being  fixed  by  law. 
The  court  said:  "The  remaining  issue  that 
the  amount  stipulated  in  the  contract  as 
liquidated  damages  should  be  construed  as  a 
penalty  must  also  be  decided  against  defend- 
ant. The  question  is  one  of  law  for  the  court 
(May  V.  Crawford,  150  Mo.  504;  Dyer  v. 
Cowden,  168  Mo.  App.  649)  and  where  par- 
ties are  sui  juris  and  stand  on  equal  footing, 
the  courts  will  not  interfere  with  their  right 
to  make  their  own  contracts  and  will  not 
assume  that  an  agreement  for  the  liquidation 
of  damages  in  fact  is  for  the  imposition  of 
a  penalty,  unless  it  clearly  appears  that  the 
sum  agreed  upon  is  out  of  all  reasonable 
proportion  to  any  loss  that  could  result  from 
a  breach  of  the  contraeti  The  tests  usually 
applied  by  the  courts  in  the  solution  of  such 
questions  are,  first,  the  language  employed 
in  the  contract;  second,  the  subject-matter, 
and  third,  the  intention  of  the  parties,  the 
last  being  regarded  as  the  most  important 
consideration,  and  where  the  enforcement  of 
the  intention  expressed  in  the  phraseology- 
would  work  no  absurdity  or  oppression  the 
parties  must  be  presumed  to  have  intended 
to  say  what  they  did  say,  and  such  intention 
should  be  given  full  effect." 

In  Wood  V.  Ocean  City,  85  N.  J.  Eq.  328, 
96  Atl.  489,  the  court  said:  "The  rule  laid 
down  by  our  court  of  errors  and  appeals  in 
Monmouth  Park  Assoc,  v.  Wallis  Iron  Works, 
55  N.  J.  L.  132,  141,  26  Atl.  140,  19  L.R.A. 
456,  39  Am.  St.  Rep.  626,  in  relation  to  con- 
tractual stipulations  for  liquidated  damages, 
is  that  when  damages  are  to  be  ascertained 
by  the  breach  of  a  single  stipulation,  and 
they  are  uncertain  in  amount  and  not  readily 
susceptible  of  proof  under  the  rules  of'  evi- 
dence, then,  if  the  parties  have  agreed  upon 
a  sum  as  the  measure  of  compensation  for 
the  breach,  and  that  sum  is  not  dispropor- 
tionate to  the  presumable  loss,  it  may  be 
recovered  as  liquidated  damages." 

In  Whitson  v.  Sheffield  Farms-Slawson- 
Decker  Co.  76  Misc.  180,  136  N.  Y.  S.  560, 
it  appeared  that  the  defendant  was  employed 
by  tlie   plaintiff   to   drive  one  of   its   milk 


wagons  and  deposited  a  sum  of  money  with 
the  latter  to  be  forfeited  if  he  failed  to  ac- 
count for  any  sums  received  from  customers 
within  48  hours.  The  forfeiture  was  held  to 
be  liquidated  damages  because  the  actual  loss 
suffered  would  be  unascertainable  at  the 
commencement  of  tlie  contract  and  might  de- 
pend on  extrinsic  circumstances  outside  of 
the  agreement,  and  the  amount  itself  was 
not  on  the  face  of  the  contract  out  of  pro- 
portion to  the  probable  loss. 

In  Hattersly  v.  Waterville,  26  Ohio  Cir. 
Ct.  Rep.  226,  it  appeared  that  a  railroad 
company  deposited  a  check  with  a  municipal 
corporation  as  a  guarantee  of  good  faith  and 
for  the  faithful  performance  of  a  contract. 
This  deposit  was  held  to  be  liquidated  dam- 
ages, the  circumstances  being  such  that  proof 
of  damage  in  case  of  breach  would  be  prac- 
tically impossible.  The  court  said:  "In  our 
judgment  this  check  should  be  held  to  be 
stipulated  damages  and  not  as  a  penalty  or 
as  a  security  for  damages  proven.  We  think 
it  was  the  intention  of  the  parties,  at  least, 
that  it  was  clearly  the  understanding  of  the 
village  and  it  was  known  by  the  other  parties 
that  the  village  so  understood  it.  It  is  a 
case  peculiarly  for  the  rule  of  stipulated 
damages ;  there  are  authorities  that  hold  that 
a  municipal  corporation  cannot  maintain  an 
action  for  damages  upon  such  a  contract  as 
this,  unless  they  are  stipulated.  The  dam- 
ages in  this  case  are  remote  and  in  a  measure 
speculative  and  it  would  be  difficult,  if  not 
impossible,  to  prove  what  the  damage  was  to 
the  village  or  its  inhabitants  for  the  failure 
of  the  railroad  company  to  build  the  road 
through  its  streets;  nor  could  any  citizen  be 
able  to  show  what  the  damage  had  been  to 
him  or  his  property;  and  this  being  true,  it 
is  a  case  where  the  parties  should  be  per- 
mitted to  agree  upon  a  stipulated  amount  in 
advance  as  the  damages  in  case  the  contract 
is  not  carried  out." 

In  Miller  v.  Chicago  Portrait  Co.  (Tex.) 
195  S.  W.  619,  the  court  said:  "The  authori- 
ties seem  to  establish  beyond  question  that 
where  a  contract  is  made  not  to  engage  in  a 
rival  business  in  a  certain  locality  and  pro- 
vision is  made  for  the  payment  of  a  stipu- 
lated sum  on  a  breach,  such  amount  is  treat- 
ed as  stipulated  damages,  rather  than  as  a 
penalty.  However,  the  weight  of  authority 
seems  to  be  that,  although  liquidated  dam- 
ages are  provided  for  in  such  contracts,  such 
provision  does  not  oust  equity  jurisdiction 
unless  it  appears  from  the  contract  that  it 
was  the  intention  of  the  parties  thereto  that 
the  damages  should  be  the  only  remedy,  and 
that  no  equitable  remedy  was  contemplated." 
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Evldenoe   *-   Weiglit   *-   Depoaiiioit    as 
Compared  with  Oral  Testimony. 

The  weight  and  credibility  of  the  testi- 
mony of  witnesses  whether  oral  or  Uy  depo- 
sition, having  by  proper  instruct  ions  been 
«»ntirely  left  to  the  jury,  instructing  them  to 
!»ive  to  the  testimony  of  one  testifying  by 
deposition  the  same  credence  and  weight  as 
if  he  were  present  and  testifying  in  open 
court,  is  not  error. 

[See  note  at  end  of  this  case.] 

^vdKBtent  *—   Non   Obstante    Veredicto 
—  Motion  after  Entry   of   Jndgntent. 

A  motion  for  judgment  notwithstanding 
verdict,  invoking  no  discretion  and  being  in- 
terposed after  entry  of  judgment,  must  be 
denied. 

Appeal  from  Superior  Court,  Pierce 
county:    Card,  Judge. 

Action  by  John  W.  Hill  is  et  al.,  plain- 
tiffs, against  H.  P.  Kessinger  et  al.,  defend- 
ants. Judgment  for  plaintiffs.  Defendants 
appeal.  The  facts  are  stated  in  the  opin- 
ion.    Affirmed. 

J.  B.  Keener  for  appellants. 
Warren  B.  Lewis  for  respondents. 

[15]  IIoLCOMB,  J. — Appellants  assign  the 
following  grounds  of  error:  (1)  The  court 
erred  in  refusing  to  instruct  a  verdict  for 
the  appellants;  (2)  the  court  erred  in  deny- 
ing appellants'  motion  for  judgment  notwith- 
standing the  verdict;  (3)  the  court  erred  in 
<lenying  appellants'  motion  for  a  new  trial. 
In  argument,  it  is  stated  by  appellants  that 
all  the  evidence  covering  these  assignments 
of  error  is  so  intermingled  that  tliey  can 
best  be  discussed   together. 

[16]  It  is  claimed  that  the  only  evidence 
introduced  by  the  respondents  in  support 
of  their  allegations  of  conspiracy,  misrep- 
resentations, and  fraud  was  that  of  one 
J.  W.  Stout,  whose  testimonv  was  taken 
by  deposition  in  California,  and  was  un- 
supported by  any  other  testimony;  that  his 
whole  testimony  showed  unfriendliness 
towards  Mr.  Kessinger,  which  he  admitted; 
that  the  testimony  of  respondent  Hillis  in 
regard  to  the  transaction  was  unsupported 
by  any  other  testimony  produced  or  offered 
by  respondents.  With  these  contentions  we 
do   not   agree      The   record   shows   that   the 
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testimony  of  respondent  Hillis  alone,  if  the 
jury  believed  it  in  preference  to  the  testi- 
mony of  appellants  and  their  witnesses,  was 
sufficient  to  support  their  verdict.  The  tes- 
timony of  Hillis  was  corroborated  by  the 
testimoy  of  Stout  in  his  deposition.  It  is 
urged  by  appellants  that,  since  Stout  was 
not  present  in  court  at  the  trial,  the  jury 
who  heard  his  testimony  read  had  no  oppor- 
tunity to  observe  his  conduct  and  demeanor 
while  testifying;  his  interest,  if  any,  in  the 
result  of  the  suit;  his  feeling,  bias,  or  preju- 
dice, if  any  is  shown;  his  fairness  or  lack 
of  fairness,  and  any  other  facts  and  cir- 
cumstances appearing  at  the  trial  which 
will  tend  to  credit  or  discredit  his  testi- 
mony; that  therefore  the  court  erred  in 
giving  the  following  instruction: 

"The  court  instructs  the  jury  to  give  to 
the  testimony  of  a  witness  testifying  by 
deposition  the  same  credence  and  weight  as 
if  said  witness  were  present  and  testified  in 
open  court  before  you." 

The  deposition  itself  shows  that  the  ap- 
pellants were  represented  at  the  taking  of 
the  deposition,  and  conducted  an  extended 
cross-examination,  whereby  it  was  disclosed 
that  the  witness  Stout  was  not  a  thoroughly 
indifferent  witness,  but  was  to  some  extent 
antagonistic  to  appellants,  and  disclosed  his 
feeling  and  bias  toward  appellants,  whereby 
his  fairness  or  lack  of  fairness,  and  any  and 
all  other  facts  and  circumstances  appearing 
at  the  trial  which  would  tend  to  credit  or 
discredit  him,  saving  and  excepting  only 
that  the  [17]  jury  could  not  observe  his 
demeanor  while  testifying,  were  clearly  be- 
fore the  jury  to  govern  them  in  considering 
the  weight  and  credibility  of  his  testimony. 
The  instruction  to  the  jury  complained  of 
manifestlv  meant  no  more  than  that  the 
jury  were  to  consider  the  testimony  of  the 
witness  Stout,  testifying  out  of  court  by  a 
deposition,  as  the  testimony  of  a  witness  in 
the  trial,  and  that  they  might  not  disregard 
it,  but  were  to  give  it  such  credence  and 
weight  as  they  would  give  to  a  witness  tes- 
tifying personally  before  them;  but  with  the 
further  qualifications,  which  the  court  gave 
in  other  instructions,  that  thev  were  the 
sole  and  exclusive  judges  of  the  facts;  that 
thev  were  to  reconcile  the  testimonv  of  wit- 
nesses  if  possible  on  the  hypothesis  of  the 
truth;  that  they  were  to  take  into  consid- 
eration, in  judging  of  the  weight  and  credi- 
bility of  the  testimony,  the  conduct  and  de- 
meanor of  the  witness  while  testifying;  his 
interest,  if  any,  in  the  result  of  the  suit; 
his  feeling,  bias,  or  prejudice,  if  any  is 
shown;  his  fairness  or  lack  of  fairness;  and 
any  other  facts  and  circumstances  appear- 
ing at  the  trial  which  will  tend  to  credit  or 
discredit  the  testimonv  of  anv  witness  in 
the  case;  and  that,  if  they  believed  that  any 
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witness  knowingly  and  wilfully  testified 
falsely  as  to  any  material  fact  in  the  case, 
they  were  at  liberty  to  entirely  disregard 
such  testimony,  except  in  so  far  as  the  tes- 
timony was  corroborated  by  other  credible 
testimony  or  by  facts  and  circumstances 
proven  at  the  trial. 

Appellants  cite  a  number  of  authorities 
to  the  effect  that  the  best  evidence,  of  course, 
is  the  testimony  of  the  witness  himself  given 
in  the  presence  of  the  jury.  Thornton  v. 
Brittou,  144  Pa.  St.  126,  22  Atl.  1048; 
Glanton  v.  Griggs,  5  Ga.  424;  Hammock  v. 
AIcBride,  6  Ga.  178;  Anderson  v.  Ferguson- 
Bach  Sheep  Co.  12  Idaho  418,  10  Ann.  Cas. 
395,  80  Pac,  41;  The  Lakme,  118  Fed.  972,  55 
C.  C.  A.  460 ;  Wales  v.  Newbould,  9  Mich.  45. 
All  these  authorities  go  to  the  question  of 
the  weight  of  the  testimony  given  through  the 
medium  of  a  deposition,  as  against  the 
weight  of  the  testimony  of  the  witnesses  tes- 
tifying [18]  personally  in  the  presence  of 
the  court  or  jury ;  but  it  is  stated  in  14  Ency. 
Evidence,   117-119: 

"Probably  there  is  no  rule  of  law  which 
accords  to  depositions  a  less  degree  of  weight 
tiian  the  oral  testimony  of  tlie  witness  would 
be  entitled  to  receive.  In  many  cases  state- 
ments will  be  found  which  go  to  show  that 
the  courts  in  actual  practice  regard  evidence 
given  by  deposition  as  unsatisfactory;  and 
some  courts  have  even  gone  so  far  as  to  de- 
clare them  unreliable.  The  basis  of  this  view 
is  that  the  court  or  jury  has  no  opportunity 
to  judge  of  the  witness'  mannei*  or  conduct 
while  testifying;  furthermore  the  same 
chance  does  not  exist  to  exhaustively  cross- 
examine  the  witness  and  correct  mistakes  in 
the  testimony." 

In  Voss  V.  Prier,  71  Ind.  128,  the  trial 
court  gave  an  instruction  lessening  the  value 
and  credibility  of  the  testimony  of  a  witness 
testifying  by  deposition.  The  supreme  court, 
in  reversing  the  judgment  in  that  case,  said : 

''In  giving  this  instruction,  the  court  sub- 
stantially, and  almost  literally,  followed  an 
instruction,  .  .  .  copied  and  approved  in 
the  case  of  Carver  v.  Louthain,  38  Ind.  530, 
and  was  thereby,  we  regret  to  have  to  say, 
led  into  an  error  ...  we  may  know,  as  a 
matter  of  fact  derived  from  common  observa- 
tion, that  testimony  communicated  in  the 
form  of  deposition  does  not  generally  make 
so  decided  an  impression  on  a  jury  as  that 
orally  given  in  open  court,  but  the  law  does 
not  as  a  rule  recognize  the  inferiority  of 
testimony  embodied  in  depositions,  to  testi- 
mony given  orally  at  the  trial." 

The  jury  in  the  instant  case  had  the  oppor- 
tunity to  apply  all  of  the  tests  suggested  to 
them  by  the  instructions  of  the  court,  which 
were  in  conformity  with  the  usual  tests  ap- 
plied in  such  casesy  except  to  observe  the 
conduct  and  demeanor  of  the  witness  while 


testifying.  All  of  the  othei^  matters  were 
fully  covered  by  the  cross-examination  con- 
ducted by  appellants  at  the  taking  of  the 
deposition.  The  entire  weight  and  credibil- 
ity of  the  testimony  of  the  several  witnesstt, 
whether  oral  or  by  deposition,  was  left  by  the 
court  entirely  to  the  jury. 

[19]  As  was  said  in  the  case  of  The  Lakme, 
supra,  notwithstanding  the  fact  that  the  jury 
cannot  judge  of  the  demeanor  of  the  witness 
while  upon  the  stand,  *'neverthele8S  there  are 
other  landmarks  than  can  be  taken  liold 
of."  The  interest,  antagonism,  and  bias  of 
the  witness  testifying  by  depo.sition  were 
plainly  manifest;  but  if  the  facts  to  which 
he  testified  were  corroborated  bv  other  tos- 
timony  and  by  other  inferences  legitimately 
to  be  drawn  in  the  case,  then  the  jury  were 
not  at  liberty  to  disregard  the  testimony  of 
such  witness,  notwithstanding  his  interest  or 
bias,  and  the  court  could  not  by  any  instruc- 
tion 80  tell  them.  There  was  no  error  in 
giving   the    instruction. 

Neither  was  there  error  in  refusing  to  in- 
struct a  verdict  for  appellants.  The  testi- 
mony in  behalf  of  the  respondents  was  ample, 
as  stated  before,  to  support  the  verdict.  That 
being  the  case,  there  was  no  error  in  denying 
appellants'  motion  for  judgment  notwith- 
standing the  verdict,  nor  in  denying  appel- 
lants' motion  for  a  new  trial.  The  mo- 
tion for  judgment  notwithstanding  the 
verdict  invoked  no  element  of  discretion 
and  was  interposed  after  judgment  was 
entered  on  the  verdict,  which,  under  the 
authority  of  Forsyth  v.  Dow,  81  Wash.  137, 
142  Pac.  490,  and  Paich  v.  Northern  Pac.  R. 
Co.  82  Wash.  581,  144  Pac.  919,  must  neces- 
sarily have  been  denied.  The  motion  for 
a  new  trial  was  based  upon  six  statutory 
grounds  and  was  denied  generally  by  the 
court.  The  court  having  exercised  its  discre- 
tion, we  will  not  interfere. 

There  is  no  error.     Judgment  affirmed. 

Morris,  C.  J.,  Mount  and  Parker,  JJ., 
concur. 


NOTE. 

Relative    Weight    of    Deposition    and 
Oral  Testimony. 

View  that  Deposition  is  Inferior  to  Oral 

Testimony, 

There  is  some  conflict  of  opinion  as  to 
whether  a  distinction  is  to  be  drawn  between 
the  weight  of  a  deposition  and  that  of  oral 
testimony,  but  in  the  greater  number  of  juris- 
dictions oral  testimony  is  held  to  be  tiie 
superior  in  weight.  Attwood  v.  Small,  6  CI. 
&  F.  232,  2  Jur.  N.  S.  200,  226,  246,  7  Knp. 
Rep.  (Reprint)  684;  Rusk  v.  The  Freestone, 
2  Bond  234,  21  Fed.  Cas.  No.  12,143;  Mann 
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V.  Darclen,  6  Ala.  App,  555,  60  So.  454;  Ham- 
mock V.  McBride,  6  Ga.  178;  Anderson  v. 
Ferguson-Bach  Sheep  Co.  12  Idaho  418,  10 
Ann.  Cas.  395,  86  Pac.  41 ;  Sawyer  v.  Sawyer, 
Walk.  Ch.  (Mich.)  48;  State  v.  Howard,  118 
Mo.  127,  24  S.  W.  41;  Fisher  v.  Carroll,  41 
X.  C.  485;  Thornton  v.  Britton,  144  Pa.  St. 
32G,  22  Atl.  1048;  Love  v.  Braxton,  5  Call. 
(Va.)  637.  See  also  Ridgeway  v.  Wharton, 
6  H.  L.  Cas.  238,  4  Jur.  N.  S.  173,  27  L.  J. 
Ch.  46,  5  W.  R.  804,  10  Eng.  Rep.  (Reprint) 
1287;  Peterkin  v.  McFarlane,  9  Ont.  App. 
429;  Robinson  v.  Catheart,  3  Cranch  C.  C. 
:}77,  20  Fed.  Cas.  No.  11,947;  Griffin  v.  State, 
15  Ga.  476;  Baylor  v.  Smitliers,  1  T.  B.  Mon. 
(Ky.)  6;  McGinley  v.  U.  S.  Life  Ins.  Co.  8 
Daly  (N.  Y.)  390;  Kennedy  v.  Pawnee  Trust 
Co.  34  Okla.  140,  126  Pac.  548;  Cotton  v. 
Huidekoper,  2  Pen.  &  W.  (Pa.)  149. 

Thus  in  Anderson  v.  Ferguson -Bach  Slieep 
Co.  supra,  the  court  said:  "It  is  a  self-evi- 
dent proposition  to  every  court  and  lawyer 
that  the  personal  presence  and  testimony  of  a 
witness  is  preferable  in  every  instance,  and 
that  depositions,  on  the  other  hand,  are  very 
unsatisfactory." 

In  Thornton  v.  Britton,  144  Pa.  St.  126,  22 
Atl.  1048,  it  was  said :  *'The  best  evidence,  of 
course,  is  the  testimony  of  the  witness  him- 
self, given  in  the  presence  of  the  jury.  A 
deposition  is  not  a  full  equivalent,  and  es- 
pecially if  much  time  has  elapsed,  or  the 
litigation  has  taken  another  turn." 

So  in  Hammock  v.  McBride,  6  Ga.  178, 
the  court,  holding  that  the  oral  testimony  of 
a  witness  was  much  better  evidence  than  his 
deposition,  discussed  the  question  as  follows: 
"When  it  is  recollected  that  depositions  are 
admitted,  only  from  the  necessity  of  the 
case;  that  they  are  an  unsatisfactory  species 
of  evidence  not  known  to  the  common  law, 
and  in  derogation  of  it;  that  it  is  but  a  sec- 
ondary character,  and  is  therefore  subject 
to  the  rule  of  law  which  forbids  such  evi- 
dence when  better  evidence  exists,  and  is  in 
the  power  of  the  parties;  that  the  oral  tes- 
timony of  the  witness,  in  the  presence  of  the 
court  and  jury,  is  much  better  evidence 
than  his  deposition  can  be;  we  feel  con- 
strained to  rule  that,  whenever  it  is  in  the 
power  of  the  party,  he  is  bound  to  resort  to 
it,  and  that  he  will  not  be  allowed  to  substi- 
tute a  kind  of  proof  inferior  in  its  nature." 

In  Mann  v.  Darden,  G  Ala.  App.  555,  60  So. 
454,  it  was  held  that  the  weight  and  credi- 
bility to  be  given  the  testimony  of  a  witness 
when  testifying  ore  tenus  was  necessarily 
different  from  that  given  to  it  when  in  the 
form  of  a  deposition.  The  court  said:  "The 
data  afforded  the  trial  court  or  jury  as  triors 
of  the  facts  by  an  observance  of  the  witness, 
when  delivering  his  testimony  ore  tenus,  gives 
an  advantage  in  weighing  the  credibility  of 
the  statements  of  the  witness  not  imparted 
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by  the  paper  writing,  when  reduced  to  that 
form  of  testimony,  and  the  jury  should  not 
be  instructed  by  the  court  to  give  the  same 
weight  and  credibility  to  this  testimony  in 
making  their  verdict,  for  they  did  not  have 
the  opportunities  afforded  for  doing  so." 

In  State  v.  Howard,  118  Mo.  127,  24  S.  W. 
41,  in  speaking  of  testimony  taken  by  depo- 
sition, the  court  said:  "Testimony  taken  in 
this  way  is  regarded  in  point  of  law  of  a 
secondary  nature  to  viva  voce  testimony 
where  witnesses  are  subjected  to  the  ordeal 
of  cross-examination,  and  such  depositions  are 
inferior  and  weaker  in  point  of  force  and 
effect  to  testimony  delivered  ore  tenus.  And 
the  obvious  reason  given  is  that  a  witness 
will  frequently  depose  that  in  private  which 
he  would  be  ashamed  to  certify  before  a  pub- 
lic tribunal." 

So  in  Fisher  v.  Carroll,  41  N.  C.  485,  the 
court  said  that  the  mode  of  trying  facts  at 
law  by  the  examination  of  witnesses  in  the 
presence  of  a  jury  was  preferable  to  that  of 
using  depositions  for  the  following  reason: 
"Many  are  stuffed  with  impertinent  matter, 
and  very  frequently  the  parties,  by  not  ap- 
prehending the  point  of  the  case,  omit,  upon 
the  examination  or  cross-examination,  to  ask 
the  very  questions  which  bear  upon  the  im- 
portant facts."  ' 

In  McGinley  v.  U.  S.  Life  Ins.  C!o.,  8  Daly 
(N.  Y.)  390,  the  court  said  that  it  would  be 
extremely  difficult  for  an  appellate  court  to 
find  that  a  verdict  was  against  the  evidence 
if  the  jury  decided  according  to  oral  testi- 
mony and  against  deposition  evidence. 

But  in  Sapp  v.  Atkinson,  1  Add.  £cc.  162, 
2  Eng.  £cc.  64,  the  court  observed  that  a 
deposition  had  some  advantages  with  which 
examinations  of  witnesses  in  open  court,  viva 
voce,  were  not  attended.  Sir  John  NichoU  in 
his  opinion  said:  "It  is  said,  and  very  truly, 
that  in  viva  voce  examinations,  the  court  and 
jury  have  the  benefit  of  seeing  the  witness, 
and  of  collecting,  from  his  manner  and  de- 
portment, whether  the  substance  of  his  evi- 
dence be  true  or  false.  This  advantage  is 
denied  to  our  mode  of  examining  witneses; 
but  then  it  has  others,  with  which  examina- 
tions of  witnesses  in  open  court,  viva  voce, 
are  not  attended.  It  affords  us  an  oppor- 
timity  of  considering,  maturely,  the  story 
whicli  the  witness  has  told,  deliberately,  of 
balancing  the  parts  of  that  story  one  with 
another,  so  as  to  form  an  adequate  opinion 
of  its  probability  or  improbability — finally,  of 
inspecting  its  general  tone  and  character — 
which  last  to  those,  the  habit  of  whose  life 
it  is  to  consider  written  testimony,  may  ordi- 
narilv  furnish  as  accurate  a  test  of  the 
forwardness  or  6h3n[iess  of  a  witness,  of  his 
proneness  to  add  or  suppress,  and  the  like, 
as  his  manner  and  deportment  could  do  if  the 
witness  himself  were  examined  in  open  court 
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—where,  it  may  be  added,  very  erroneous  im- 
pressions of  these  are,  sometimes  at  least, 
liable  to  be  formed,  from  the  mere  embarrass- 
.nent  of  witnesses,  of  a  certain  character,  un- 
der   that    course    of    examination." 

In  a  number  of  cases,  while  not  discussing 
the  relative  weight  of  a  deposition  and  oral 
testimony  the  courts  have  adverted  to  the 
unsatisfactory  nature  of  testimony  by  depo- 
sition. Thus  in  the  Matter  of  Buchan,  16 
Misc.  204,  38  N.  Y.  S.  1124,  wherein  a  wit- 
ness though  living  but  an  hour's  ride  from 
the  place  of  trial  declined  to  appear  in  open 
court  for  examination,  and  her  testimony  was 
taken  under  a  commission,  the  court  said: 
"In  an  examination  on  a  commission,  counsel 
representing  an  adverse  interest  are  gener- 
ally at  a  disadvantage,  as  they  have  not  the 
same  opportunity  of  changing  or  discrediting 
statements  of  the  witness  which  an  examina- 
tion before  the  court  would  afford  them."  In 
(rianton  v.  Griggs,  5  Ga.  424,  the  court  said 
that  the  taking  of  testimony  by  deposition 
was  at  best  a  very  imperfect  way  of  arriving 
at  the  truth.  See  to  the  same  effect  Summers 
v.  McKim,  12  Rerg.  &  R.  405.  So  in  the 
case  of  The  Lamke,  118  Fed.  972,  55  C.  C.  A. 
466,  the  court  in  commenting  on  the  disad- 
vantage in  judging  the  weight  of  testimony 
taken  by  deposition  as  compared  to  oral  tes- 
timony said:  "When  the  testimony  of  the 
witnesses  is  taken  before  commissioners,  or 
by  deposition,  as  in  the  present  case,  the 
court  is  deprived  of  the  opportunity  of  see- 
ing them,  of  judging  the  weight  to  be  ^ven 
them  by  their  manner  and  appearance  upon 
the  witness  stand,  and  the  opportunity  af- 
forded of  asking  questions  concerning  doubt- 
ful matters,  which  always  materially  aids  a 
court  or  jury  in  determining  the  reasonable- 
ness of  their  statements,  and  affords  safe 
guides  for  arriving  at  the  probability  or  im- 
probability of  the  story  they  tell."  Likewise 
in  Untermeyer  v.  Freund,  37  Fed.  342,  the 
court  said  briefly:  "A  witness  may  convince 
all  who  hear  him  testify  that  he  is  disin- 
genuous and  untrutliful,  and  yet  his  testi- 
mony, when  road,  may  convey  a  most  favor- 
able impression."  And  in  the  case  of  The 
Penobscot,  103  Fed.  205,  the  court  said  that 
the  teatimonv  of  witnesses  examined  carries 
conviction  wliere  there  is  a  conflict  between 
such  testimony  and  that  introduced  by  depo- 
sition. In  the  case  of  The  Monterey,  153  Fed. 
935,  the  court  said:  "The  testimony  has 
been  wholly  taken  by  deposition,  and  this 
decision  is  rendered  without  the  court's  see- 
ing or  hearing  any  witness,  and  therefore 
without  the  great  advantage  alM'ays  gained 
therefrom."  And  in  the  case  of  The  Jere- 
miah, 10  Ben.  326,  13  Fed.  Cas.  No.  7,289, 
it  was  said:  "All  the  evidence  in  the  case 
was  taken  by  deposition,  which  does  not 
afford  the  same  opportunities  for  correcting 


mistakes  in  testimony,  as  in  case  of  testi- 
mony given  before  the  court  when  the  parties 
and  witnesses  are  all  present."  See  also  Sick- 
les V.  Gloucester  Co.  3  Wall.  Jr.  (C.  C.)  186, 
22  Fed.  Cas.  No.  12,840. 

View   that  Deposition   is  Eqtml   to   Oral 

Testimony, 

In  some  jurisdictions  testimony  intro- 
duced by  deposition  is  held  to  be  as  good 
evidence  as  oral  testimony.  Olcese  v.  Mobile 
Fruit,  etc.  Co.  112  111.  App.  281,  affirmed 
211  111.  539,  71  N.  E.  1084;  Millner  v.  Eglin, 
64  Ind.  197,  31  Am.  Rep.  121  {overruling 
Carver  v.  Louthain,  38  Ind.  530) ;  Vobs  v. 
Prier,  71  Ind.  128;  Works  v.  Stevens,  76  Ind. 
181;  Rush  v.  Landers,  107  La.  549,  32  So. 
95,  57  L.R.A.  353.  And  see  the  reported  case. 
See  also  Nash  t.  Cars,  92  Ind.  216. 

Thus  in  Works  v.  Stevens,  supra,  it  was 
held  that  the  law  did  not  as  a  rule  recognize 
the  inferiority  of  testimony  embodied  in 
depositions  to  testimony  given  orally  at  the 
trial.  The  court  said:  "While  it  is  doubtless^ 
true  in  many  cases,  and  perhaps  in  most 
cases,  the  testimony  of  a  witnefle  orally  given 
is  much  more  likely  to  make  a  decided  inn- 
pression,  one  way  or  the  other,  upon  the 
minds  of  the  jury,  than  if  communicated  in 
the  form  of  a  deposition;  while  the  appear- 
ance and  manner  of  testifying  of  some  wit 
nesses  might  produce  conviction  of  the  truth 
of  what  they  were  stating,  in  others,  their 
manner  and  appearance  might  operate  very 
disparagingly  upon  their  testimony.  When 
the  evidence  is  in  the  shape  of  depositions, 
there  is  no  rule  than  can  be  laid  down  by 
which  we  can  accurately  judge  whether  thv 
testimony  should  be  more  or  less  favorably 
considered,  than  if  given  orally  in  the  pres- 
ence of  the  court  and  jury." 

In  Olcese  v.  Mobile  Fruit,  etc.  Co.  112  III. 
App.  281,  affirmed  211  III.  639,  71  N.  E.  1084. 
it  was  held  that  an  instruction  by  the  court 
advising  the  jury  that  a  deposition  was  as 
good  and  competent  evidence  as  if  the  wit- 
nesses had  been  present  and  testified  by  parol 
in  open  court  was  in  accord  with  a  statute 
which  read  as  follows:  "Every  deposition 
may  be  read  as  good  and  competent  evidence 
in  the  cause  in  which  it  shall  be  taken  as  If 
such  witness  had  been  present  and  examined 
by  parol  in  open  court  on  the  hearing  or  trial 
thereof." 

So  in  Voss  V.  Prier,  71  Ind.  128,  the  court, 
although  holding  that  the  testimony  of  wit- 
nesses whose  depositions  had  been  taken  wa.s 
entitled  to  the  same  confidence  as  was  that 
of  witnesses  who  had  testified  orally,  said  that 
the  relative  value  of  the  two  classes  of  tes- 
timony depended  on  the  facts  of,  and  the  cir- 
cumstances attending,  each  particular  case, 
and  not  on  any   inexorable  rule. 
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V. 


SECULAR    SOCIETT,    LIMITED. 


England — ^House  of  Lords — May  14,  1917. 


119172    A.    C.    406. 


Wills  —  VftUdity  —  Gift    SubTeraive    of 
Relisiom 

A  testamentary  gift  to  an  incorporated  so- 
eiety,  whose  purpose  is  to  promulgate  the 
doctrine  that  human  conduct  should  be  based 
on  natural  knowledge  and  not  on  super- 
natural belief  and  that  human  welfare  in 
this  world  is  the  proper  end  of  all  thought 
and  action,  is  valid. 

[See  note  at  end  of  this  case.] 

[407]  Appeal  from  an  order  of  the  Court 
of  Appeal  affirming  an  order  of  Joyce^  J. 
[1915]  2  Ch.  447. 

Charles  Bowman^  by  his  will  dated  Sep- 
tember 14,  1905,  devised  and  bequeathed  his 
residuary  real  and  personal  estate  to  his 
trustees  upon  trust  after  the  death  of  his 
wife  for  sale  and  conversion,  and  to  stand 
possessed  of  the  proceeds,  subject  to  certain 
annuities,  "upon  trust  for  the  Secular  Society 
Limited  of  2  Newcastle  Street  Farringdon 
Street  London"    (the  respondents). 

The  testator  made  a  codicil  to  his  will  not 
material  to  the  purposes  of  the  present  ap- 
peal, and  he  died  on  April  21,  190^. 

The  testator's  widow  died  on  October  18, 
1914. 

On  November  25.  1914.  the  respondent  so- 
ciety took  out  an  originating  summons  asking 
for  payment  over  to  them  of  the  residue  of 
the  testator's  estate  and  administration  of 
the  estate  so  far  as  necessary. 

Tlie  appellants,  the  next  of  kin  of  the 
testator,  disputed  the  validity  of  the  residu- 
ary gift  to  the  respondent  society  on  the 
ground  that  the  objects  of  the  society  were 
unlawful. 

The  respondent  society  was  registered  on 
May  27,  1898,  as  a  company  limited  by  guar- 
antee under  the  Companies  Acts,  1862  to 
1893,  with  a  memorandum  and  articles  of 
association. 

The  objects  of  the  society  afi  stated  in 
clause  3  of  the  memorandum  of  association 
were  as  follows: — 

**(A)  To  promote,  in  such  ways  as  may 
from  time  to  time  be  determined,  the  prin- 
ciple that  human  conduct  should  be  based 
upon  natural  knowledge,  and  not  upon  super- 
natural belief,  and  that  human  welfare  in 
this  world  is  the  proper  end  of  all  thought 
and  action. 


''(B)  To  promote  the  utmost  freedom  of 
enquiry  and  the  publication  of  its  discoveries. 

[408]  "(c)  To  promote  the  secularisation 
of  the  State,  so  that  religious  tests  and 
observances  may  be  banished  from  the  Legis- 
lature, and  Executive,  and  the  Judiciary. 

"(D)  To  promote  the  abolition  of  all  sup- 
port, patronage,  or  favour  by  the  State  of 
any  pai'ticular  form  or  forms  of  religion. 

"(E)  To  promote  universal  secular  educa- 
tion, without  any  religious  teachings,  in  pub- 
lic schools  maintained  in  any  way  by  munici- 
pal rates  or  imperial  taxation. 

**(f)  To  promote  an  alteration  in  the  laws 
concerning  religion,  so  that  all  forms  of  opin- 
ion may  have  the  same  legal  rights  of  propo- 
ganda  and  endowment. 

"(6)  To  promote  the  recognition  by  the 
State  of  marriage  as  a  purely  civil  contract, 
leaving  its  religious  sanctions  to  the  judg- 
ment and  determination  of  individual  citi- 
zens. 

"(H)  To  promote  the  recogniti<Hi  of  Sun- 
day by  the  State  as  a  purely  civil  institution 
for  the  benefit  of  the  people,  and  the  repeal 
of  all  Sabbatarian  laws  devised  and  operat- 
ing in  the  interest  of  religious  sects,  religious 
observances,  or  religious  ideas. 

"(i)  To  purchase,  lease,  rent  or  build  halls 
or  other  premises  for  the  promotion  of  the 
above  objects. 

"(j)  To  employ  lecturers,  writers,  organ- 
isers or  other  servants  for  the  same  end. 

"(K)  To  publish  books,  pamphlets,  or  pe- 
riodicals. 

"(L)  To  assist  by  votes  of  money  or  other- 
wise other  societies  or  associated  persons  or 
individuals  who  are  specially  promoting  any 
of  the  above  objects. 

"(m)  To  have,  hold,  receive  and  retain  any 
sums  of  money  paid,  given,  devised  or  be- 
queathed by  any  person,  and  to  employ  the 
same  for  any  of  the  purposes  of  the  society. 

"(n)  To  co-operate  or  communicate  with 
any  kindred  society  in  any  pArt  of  the  world. 

"(o)  To  do  all  such  othc^r  lawful  things  as 
are  conducive  or  incidental  to  the  attainment 
of  all  or  any  of  the  above  objects." 

At  the  hearing  of  the  summons  the  ap- 
pellants tendered  certain  evidence  as  to  the 
course  of  business  of  the  respondent  society. 
Joyce,  J.,  however,  rejected  this  evidence,  and 
held  that  the  legality  of  the  society  must  be 
determined  solely  upon  a  consideration  of  its 
memorandum  and  articles  of  association;  and 
he  held,  further,  [409]  that  there  was  noth- 
ing in  either  the  memorandum  or  articles 
subversive  of  morality  or  contrary  to  law. 
He  was  therefore  of  opinion  that  the  residu- 
ary gift  was  valid. 

The  Court  of  Appeal  (Lord  Cozens-Hardy 
M.R.,  Pickford,  L.J.,  and  Warrington,  L.J.) 
affirmed  the  decision  of  the  learned  judge 
upon  both  points. 
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G.  J.  Talbot,  K.C.y  and  J,  Arthur  Price  for 
appellants. 

Tomliyiy  K.C.,  and  Hon.  Malcolm  Macnagh- 
ten  for  respondent. 

Calder  Woods  d  Pethick,  Bolicitors  for  ap- 
pellants. 

Staneh'am  d  iS'o««,  solicitors  for  respondent. 

[418]  Lord  Finlay,  L.C. — My  Lords,  the 
question  in  this  ease  is  as  to  the  validity  of 
a  bequest  of  residue  to  the  respondents,  the 
Secular  Society,  Limited. 

The  right  of  the  respondents  to  payment 
was  attacked  by  the  present  appellants,  the 
next  of  kin  of  the  testator,  upon  the  ground 
that  the  objects  of  the  respondents'  society 
were  such  that  the  bequest  was  not  enforce- 
able. The  respondents  took  out  an  originat- 
ing summons,  dated  November  25,  1914,  for 
the  payment  over  of  the  residue  to  them. 
Joyce,  J.,  decided  in  their  favour,  and  his 
decision  was  upheld  by  the  Court  of  Appeal. 

The  decision  of  the  case  must  turn  upon 
the  proper  construction  of  the  memorandum 
of  association  of  the  respondents*  society  and 
the  view  to  be  taken  of  the  law  of  England 
with  regard  to  bequests  for  such  purposes 
as   are  therein   enumerated. 

The  memorandum  of  association,  so  far  as 
material,  is  as   follows: 

"(3)  The  objects  for  which  the  company  is 
formed   are: — 

"(A)  To  promote,  in  such  ways  as  may 
from  time  to  time  be  determined,  the  prin- 
ciple that  human  conduct  should  be  baaed 
upon  natural  knowledge,  and  not  upon  super- 
natural belief;  and  that  human  w^elfare  in 
this  world  is  the  proper  end  of  all  thought 
and   action. 

•*(b)  To  promote  the  utmost  freedom  of 
enquiry  and  the  publication  of  its  discov- 
eries. 

[419]  "(c)  To  promote  the  secularisation 
of  the  State,  so  that  religious  tests  and  ob- 
servances may  be  banished  from  the  legis- 
lature, the  Executive,  and  the  Judiciary. 

•*'(D)  To  promote  the  abolition  of  all  sup- 
port, patronage,  or  favour  by  the  State  of 
any  particular  form  or  forms  of  religion. 

"(e)  To  promote  universal  secular  educa- 
tion, without  any  religious  teaching  in  pub- 
lic schools  maintained  in  any  way  by  munici- 
pal rates  or  imperial  taxation. 

'*(f)  To  promote  an  alteration  in  the  laws 
concerning  religion,  so  that  all  forms  of 
opinion  may  have  the  same  legal  rights  of 
propaganda  and  endowment. 

"(g)  To  promote  the  recognition  by  the 
State  of  marriage  as  a  purely  civil  contract, 
leaving  its  religious  sanctions  to  the  judg- 
ment and  determination  of  individual  citi- 
zens. 

"(H)  To  promote  the  recognition  of  Sun- 
day by  the  State  as  a  purely  civil  institution 


for  the  benefit  of  the  people,  and  the  repeal 
of  all  Sabbatarian  laws  devised  and  operating 
in  the  interest  of  religious  sects,  religious 
observances,  or  religious  ideas." 

In  my  opinion  the  governing  object  of  the 
society  is  that  which  is  stated  in  paragraph 
3  ( A )  of  the  memorandum  of  association,  and 
the  other  objects  stated  in  the  memorandum 
under  heads  (b)  to  (o)  of  the  3rd  paragraph 
are  subsidiary.  I  agree  with  what  is  said 
by  the  founder  of  the  respondent  society  in 
an  article  from  the  Freethinker,  June  19, 
1898,  which  is  in  evidence,  "Clause  A  is  of  the 
highest  importance  and  governs  everything 
else."  It  was  argued  on  behalf  of  the  re- 
spondents that  some,  at  all  events,  of  the 
objects  of  the  society  are  not  affected  by  any 
taint  of  illegality,  e.  g.,  that  3(D)  and  (e), 
which  state  disestablishment  and  universal 
secular  education  as  objects  to  be  promoted, 
are  in  themselves  harmless.  It  is,  of  course, 
the  fact  that  either  of  these  two  objects  may 
be  advocated  from  motives  which  are  entire- 
ly friendly  to  religion.  But  if  (a)  is  the 
governing  object,  then  these  and  all  the  other 
clauses  in  the  memorandum  must  be  read 
by  its  light;  in  other  words,  all  the  other 
clauses  in  the  3rd  paragraph  are  so  many 
ways  of  carrying  into  practical  application 
the  principle  enunciated  in  the  Ist  clause 
of  paragraph  3.  That  clause,  in  my  opinion, 
lays  down  quite  clearly  that  human  conduct 
should  not  be  based  upon  supernatural  [420] 
belief.  This  amounts  to  a  negation  of  all 
religion,  including,  of  course,  the  -Christian 
religion,  as  governing  human  conduct.  If  the 
influence  of  supernatural  motives  is  to  be 
eliminated,  the  Christian  religion  is  discarded 
in  common  with  all  forms  of  religion  in  the 
ordinary  sense  of  the  term. 

I  think,  therefore,  that  the  memorandum 
shows  that  the  object  of  the  society  was  to 
promote  in  various  ways  the  principle  that 
human  conduct  should  be  based  upon  natural 
knowledge  only,  and  that  human  welfare  in 
this  world  is  the  proper  end  of  all  thought 
and  action.  Is  a  legacy  in  favour  of  a  society 
which  exists  for  such  a  purpose  enforceable 
by   English   law? 

Two  preliminary  points  were  taken  on  be- 
half of  the  respondents.  They  contended, 
first,  that  the  certificate  of  incorporation  is 
conclusive  to  show  that  the  objects  of  the 
society  are  not  unlawful  and,  secondly,  that 
some  of  the  objects  were  not  unlawful,  and 
that  it  cannot  be  presumed  that  the  legacy 
in  question  would  be  applied  to  any  but  lawful 
objects.  We  were  informed  that  these  points 
were  argued  on  behalf  of  the  respondents  in 
the  Court  of  Appeal.  No  notice  is  taken  of 
either  of  them  in  any  of  the  judgments,  and 
the    Court   must  have   considered   that   thev 

• 

had  been  disposed  of  in  the  course  of  tlie 
argument.    In  my  opinion  neither  is  tenable. 
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[1917]   A.  C.  406, 
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The  society  was  registered  on  May  27,  1898, 
as  a  company  limiled  by  guarantee  under  the 
Companies  Acts.  The  statute  then  in  force 
was  the  Companies  Act,  1882  (25  &  26  Vict, 
c.  89).  The  18th  section  deals  with  the  effect 
of  registration  and  enacts  that  the  certificate 
of  incorporation  shall  be  conclusive  evidence 
that  all  the  requisitions  of  the  Act  in  respect 
of  registration  have  been  complied  with,  and 
s.  192  repeats  this  provision  and  adds  that 
the  certificate  is  to  be  conclusive  evidence 
that  the  company  is  authorized  to  be  regis- 
tered under  the  Acts.  The  amending  Act  of 
IflOO  (63  &  64  Vict.  c.  48)  enacts  by  its  Ist 
section  that  the  certificate  shall  be  conclusive 
evidence  that  all  the  requisitions  of  the  Com- 
panies Acts  in  respect  of  registration  and  in 
matters  precedent  and  incidental  thereto 
have  been  complied  with,  and  that  the  asso- 
ciation is  a  company  authorized  to  be  regis- 
tered and  duly  registered  under  the  Com- 
panies Acts.  I'liis  provision  appears  to  have 
)>een  introduced  into  the  Act  of  1900  to  get 
rid  of  some  doubts  which  had  been  raised  by 
what  was  said  in  the  case  of  In  re  National 
Debenture,  etc.  Corp.  [421]  [1891]  2  Ch.  505, 
to  the  effect  that  if,  in  fact,  only  six  persons 
had  subscribed  the  memorandum,  incorpora- 
tion w^ould  not  have  been  validlv  effected, 
and  it  is  repeated  in  the  17th  section  of  the 
Companies  (Consolidation)  Act,  1908  (8 
Edw.  7,  c.  69 ) .  It  was  argued  before  us  that 
the  society  could  not  have  been  properly 
incorporated  if  its  objects  were  illegal,  and 
that,  as  the  certificate  is  conclusive  to  show 
that  the  company  is  one  authorized  to  be 
registered  and  duly  registered,  it  follows  that 
it  cannot  for  any  purpose  be  contended  that 
the  objects  are  illegal.  In  my  opinion  this 
argument  is  an  attempt  to  extend  the  effect 
of  these  enactments  beyond  their  fair  mean- 
ing and  manifest  object.  Wliat  t-he  Legislature 
was  dealing  with  was  the  validity  of  the  in- 
corporation, and  it  is  for  the  purpose  of  in- 
corporation, and  for  this  purpose  only,  that 
the  certificate  is  made  conclusive.  Tliis  first 
preliminary  point,  in  my  opinion,  fails.  The 
second  point  also  fails  on  the  true  construc- 
tion of  the  memorandum  with  which  I  have 
dealt  above.  Taken  in  themselves,  some  of 
the  objects,  as  stated  in  the  memorandum, 
may  be  harmless,  but  they  cannot  be  taken 
l>v  themselves.  They  are  mere  applications 
of  the  governing  principle  stated  in  3(a), 
and  we  are  driven  back  upon  the  question 
of  whether  that  object  is  legal. 

Mr.  Talbot,  on  behalf  of  the  appellants, 
contended  that  it  was  illegal  on  two  grounds. 
First,  that  it  is  criminal  to  attack  the  Chris- 
tian religion,  however  decent  and  temperate 
may  be  the  form  of  attack.  Second,  that  a 
Court  of  law  will  not  assist  in  the  promotion 
of  such  objects  as  that  for  which  this  society 
ift  formed,  whether  they  are  criminal  or  not. 


In  support  of  the  first  of  these  propositions 
it  was  contended  that  to  attack  the  Christian 
religion  is  blasphemy  by  the  common  law  of 
England,  and  that  the  view  put  forward  upon 
this  subject  by  the  late  Lord  Coleridge,  C.  J., 
is  erroneous.  Lord  Coleridge  laid  it  down 
in  the  case  of  Reg.  v.  Ramsay,  15  Cox  C.  C. 
231,  238,  that  "if  the  decencies  of  controversy 
are  observed,  even  the  fundamentals  of  relig- 
ion may  be  attacked  without  the  writer  being 
guilty  of  blasphemy.'*  This  view  was  con- 
troverted by  Sir  James  Fitzjames  Stephen, 
who,  in  his  History  of  the  Criminal  Law,  vol. 
2,  pp.  449-476,  on  a  review  of  the  authori- 
ties, maintained  that  blasphemy  consisted  in 
the  character  of  the  matter  published  and 
not  in  the  manner  in  [422]  which  it  is  stated, 
and  that  any  attack  on  the  Christian  reli- 
gion, in  whatever  language  expressed,  con- 
stituted the  offence  of  blasphemy  at  common 
law.  A  reply  to  the  arguments  of  Sir  J.  F. 
Stephen  was  made  by  Mr.  Aspland,  of  the 
Middle  Temple,  Barrister-at-Law,  in  a  pam- 
phlet entitled  "Tlie  I^w  of  Blasphemy,"  pub- 
lished in  1884,  in  which  the  authorities  up 
to   date  are   collected   and   examined. 

If  Sir  J.  F.  Stephen's  view  be  right,  any 
pamphlet  or  speech  in  promotion  of  the  gov- 
erning object  of  the  respondent  society  would 
be  criminal  and  in  every  sense  illegal.  In  my 
opinion  the  appellants  have  failed  to  estal)- 
lish  that  all  attacks  upon  religian  are  at  com- 
mon law  punishable  as  blasphemous.  There 
are  no  doubt  to  be  found  in  the  cases  many 
expressions  to  the  effect  that  Christianity 
is  part  of  the  law  of  England,  but  no  decision 
ha^  been  brought  to  our  notice  in  which  a 
conviction  took  place  for  the  advocacy  of 
principles  at  variance  with  Christianity, 
apart  from  circumstances  of  scurrility  or  in- 
temperance of  language. 

The  earliest  prosecution  for  blasphemy  in 
the  common  law  dJourts  was  in  the  reign  of 
Charles  II.;  in  earlier  times  probably  such 
cases  were  dealt  with  by  the  Ecclesiastical 
Courts. 

The  main  cases  on  this  subject  prior  to 
Reg.  V.  Ramsay,  16  Cox  C.  C.  231,  238  are: 
(1)  Taylor's  Ca^,  1  Vent.  293;  (2)  Rex  v. 
Woolston,  Fit2^.  64,  2  Stra.  834,  1  Barn.  K. 
B.  162;  (3)  Rex  v.  Williams,  26  How.  St.  Tr. 
653  (in  connection  with  which  Rex  v.  Carlile, 
3  B.  &  Aid.  167,  5  E.  C.  L.  252  and  Rex  v. 
Eaton  (1812)  31  How.  St.  Tr.  927,  should  be 
referred  to)  ;  (4)  Rex  v.  Waddington,  1 
B.  &  C.  26,  8  E.  C.  L.  12;  (6)  Reg.  v.  Heth- 
erington,  16  Jur.  529,  4  How.  St.  Tr.  N.  S. 
563. 

In  the  cases  numbered  1,  3,  4,  and  5  it  is 
apparent  on  the  face  of  the  reports  that  the 
language  used  was  scurrilous  and  offensive. 
Tliis  is  less  apparent  in  the  reports  of  No. 
2  (Rex  V.  Woolston,  Fitzg.  64,  2  Stra.  834, 
Barn.   K.   B.   162.     But   examination   of  the 
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libels  in  respect  of  which  informations  in 
that  case  were  filed — namely,  Mr.  Woolston's 
first,  second,  third,  and  fourth  discourses  of 
the  miracles  of  our  Saviour — shows  that  the 
sacred  subjects  treated  by  liim  were  handled 
witli  a  great  deal  of  irreverence,  and  in  many 
passages  language  was  used  by  liini  that  was 
blasphemous  in  every  sense  of  the  term.  It  is 
apparently  with  [423]  reference  to  this  ele- 
ment that  in  a  passage  in  the  report  in  1 
Barnard iston,  p.  163,  the  Court,  in  dealing 
with  the  second  point  made  on  behalf  of  Mr. 
Woolston,  observed  "That  as  the  Christian 
religion  was  part  of  the  law,  whatever  de- 
rided that,  derided  the  law."  The  true  view 
of  the  law  of  blasphemy  appears  to  me  to 
i>c  that  expressed  by  Lord  Denman  in  Reg. 
V.  Iletherington,  6  Jur.  529,  4  How.  St.  Tr. 
N.  iS.  503,  which  is  substantially  in  accord- 
ance with  that  taken  by  Lord  Coleridge  in 
Reg.  V.  Ramsay,  15  Cox  C.  C.  231,  238,  and 
followed  by  Phillimore,  J.,  in  Rex  v.  Boulter, 
72  J.  P.  188. 

Wo  have  been  referred  by  Lord  Dunedin  to 
the  law  of  Scotland  on  this  subject  as  stated 
in  Hume's  Criminal  Law  {vol.  1,  p.  568),  and 
it  appears  to  be  the  case  that  in  Scotland 
scurrility  or  indecency  is  an  essential  ele- 
ment of  the  crime  of  blasphemy  at  common 
law.  Certain  Scotch  statutes  which  made  it 
a  crime  to  contravene  certain  doctrines  have 
been  repealed.  The  consequences  of  the  view 
put  forward  on  behalf  of  the  appellants 
would  be  somewhat  startling,  and  in  the 
absence  of  any  actual  decision  to  the  con- 
trary I  think  we  must  hold  that  the  law  of 
Kngland  on  this  point  is  the  same  as  that 
of  Scotland,  and  that  the  crime  of  blasphemy 
is  not  constituted  by  a  temperate  attack  on 
religion  in  which  the  decencies  of  controversy 
are  maintained. 

The  appellants,  however,  contended  that, 
whether  criminal  or  not,  the  objects  for  which 
the  society  was  formed  were  such  that  the 
law  would  give  no  help  for  the  recovery  of 
funds  to  be  applied  in  their  promotion.  The 
principle  on  which  this  part  of  the  appellants' 
case  rested  was  very  clearly  stated  by  Bram- 
well,  B.  in  Cowan  v,  Milbourn,  L.  R.  2  Exch. 
230,  233,  236.  In  the  course  of  the  argument 
Bramwell,  B.,  said:  "An  act  may  be  illegal 
in  the  sense  that  it  will  not  be  recognized 
by  the  law  as  capable  of  being  tlie  foundation 
of  any  legal  right,  or  that  it  may  even  de- 
prive what  it  accompanies  of  that  capacity, 
although  it  is  followed  by  no  penalty,"  and 
in  the  course  of  his  judgment  he  expressed 
himself  to  the  same  effect.  The  principle  is 
very  familiar,  and  has  been  applied  in  in- 
numerable cases.  The  question  whether  the 
present  case  falls  within  it  demands  a  care- 
ful examination  of  the  authorities. 

In  arriving  at  the  conclusion  that  the  ob- 
ject of  the  respondent  [424]  society  was  not 


unlawful  in  the  sense  that  the  Court  will 
not  aid  the  plaintiffs  to  get  the  legacy,  the 
Court  of  Appeal  found  it  necessary  to  over- 
rule two  cases.  The  first  of  these  cases  in 
Briggs  V.  Hartley,  19  L.  J.  Ch.  416,  417.  in 
this  case  a  legacy  hail  been  left  for  the  iiost 
original  essay  on  *'Tlie  subject  of  Natural 
Theology,  treating  it  as  a  Science,  and  demon- 
strating the  truth,  harmony,  and  infallibility 
of  the  evidence  on  which  it  is  founded,  and 
the  perfect  accordance  of  such  evidenct*  with 
reason ;  also  demonstrating  the  adequacy  antl 
sufficiency  of  natural  theology  when  so  treat- 
ed and  taught  as  a  science  to  constitute  a 
true,  perfect,  and  philosophical  system  of 
universal  religion  (analogous  to  other  univer- 
sal systems  of  science,  such  as  astronomy. 
&c.)  founded  on  immutable  facts  and  the 
works  of  creation,  and  beautifully  adapted 
to  man's  reason  and  nature,  and  tending,  a» 
other  sciences  do,  but  in  a  higher  degree,  to 
improve  and  elevate  his  nature  and  to  render 
him  a  wise,  happy,  and  exalted  being." 
Shadwell,  V.-C,  gave  judgment  in  these 
terms:  **I  cannot  conceive  that  the  be<|uc8t 
in  the  testator's  will  is  at  all  consistent  with 
Christianity;  and,  therefore,  it  must  fail.** 
This  is  a  direct  decision  by  a  judge  of 
great  eminence  upon  the  point,  and  in  my 
opinion  the  Court  of  Appeal  had  no  suflicient 
ground  for  overruling  it.  The  second  of  these 
cases  is  Cowan  v.  Milbourn,  L.R.  2  Exch.  230. 
234,  235,  236.  In  that  case  the  plaintiff  had 
hired  of  the  defendant  some  rooms  at  Lever- 
pool  for  the  purpose  of  having  lectures  deliv- 
ered tliere.  Placards  were  issued  giving  as 
some  of  the  subjects  of  the  lectures  **The 
Character  and  Teachings  of  Christ;  the  for- 
mer Defective,  the  latter  Misleading,"  and 
"The  Bible  shown  to  be  no  more  Inspired 
than  any  other  Book;  with  a  Refutation  of 
Modern  Theories  thereon."  The  use  of  the 
rooms  was  refused  by  the  defendant,  and  he 
justified  his  refusal  by  the  character  of  the 
lectures  proposed  to  be  delivered.  In  an 
action  in  the  Court  of  Passage,  Liverpool,  for 
breach  of  contract  to  let,  the  learned  judge 
ruled  that  the  lectures  announced  were  blas- 
phemous and  illegal,  and  a  verdict  was  en- 
tered for  the  defendant,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him 
on  each  of  these  counts.  Motion  was  made 
accordingly  in  the  Court  of  Exchequer  before 
Kelly,  C.B.,  Martin,  B.,  and  Bramwell,  B. 
The  Court  refused  to  grant  a  rule,  the  Chief 
Baron  expressing  himself  as  follows:  "It 
would  be  a  violation  of  [425]  duty  to  allow 
the  question  raised  to  remain  in  any  doubt. 
That  question  is,  whether  one  who  has  con- 
tracted to  let  rooms  for  a  purpose  stated  in 
general  terms,  and  who  afterwards  discovers 
that  they  are  to  be  used  for  the  delivery  of 
•  lectures  in  support  of  a  proposition  which 
states,  with  respect  to  our  Saviour  and  His 
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teaching,  that  the  first  is  defective  and  the 
second  misleading,  is  nevertheless  bound  to 
permit  his  rooms  to  be  used  for  that  purpose 
in  pursuance  of  that  general  contract.  There 
is  abundant  authority  for  saying  that  Chris- 
tianity is  part  and  parcel  of  the  law  of  the 
land;  and  that,  therefore,  to  support  and 
maintain  publicly  the  proposition  I  have 
above  mentioned  is  a  violation  of  the  first 
principles  of  the  law,  and  cannot  be  done 
without  blasphemy.  I  therefore  do  not  hesi- 
tate to  say  that  the  defendant  was  not  only 
entitled,  but  was  called  on  and  bound  by  the 
law,  to  refuse  his  sanction  to  the  use  of  his 
rooms." 

Martin,  B.  concurred.  Bramwell,  B.,  said: 
*'I  am  of  the  same  opinion,  and  I  will  state 
my  grounds.  I  think  that  the  plaintiff  was 
about  to  use  the  rooms  for  an  unlawful  pur- 
])ose,  because  he  was  about  to  use  tliem  for 
the  purpose  of,  *by  teaching  or  advised  speak- 
ing,* 'denying  the  Christian  religion  to  be 
true,  or  the  Holy  Scriptures  of  the  Old  and 
New  Testament  to  be  of  Divine  authority.' 
That  he  intended  to  use  the  rooms  for  the 
purposes  declared  by  the  statute  to  be  unlaw- 
ful is  perfectly  clear,  for  he  proposed  to 
show  that  the  character  of  Christ  was  defect- 
ive, and  His  teaching  misleading,  and  that 
the  Bible  was  no  more  inspired  than  any 
other  book.  That  being  so,  his  purpose  was 
unlawful;  and  if  the  defendant  had  known 
his  purpose  at  the  time  of  the  refusal,  he 
clearly  would  not  have  been  bound  to  let  the 
plaintiff  occupy  them,  for,  if  he  would,  he 
would  then  have  been  compelled  to  do  a 
thing  in  pursuance  of  an  illegal  purpose." 
Then  a  little  further  on :  "Now  it  appears 
that  the  plaintiff  here  was  going  to  use  the 
rooms  for  an  unlawful  purpose;  he  there- 
fore could  not  enforce  the  contract  for  that 
purpose,  and  therefore  the  defendant  was  not 
bound,  though  he  did  not  know  the  fact.  It 
is  strange  there  should  be  so  much  diflTicnlty 
in  making  it  understood  that  a  thing  may  be 
unlawful,  in  the  sense  that  the  law  will  not 
aid  it,  and  yet  that  the  law  will  not  imme- 
diately punish  it.  If  that  only  were  unlawful 
to  which  a  penalty  is  attached,  the  conse- 
quence would  be  that,  inasmuch  as  no  penalty 
is  provided  by  the  [426]  law  for  proKtitution, 
a  contract  having  prostitution  for  its  object 
would  be  valid  in  a  Court  of  law.  The  rule 
must  be  refused,  and  I  do  not  regret  the 
result,  and  on  this  ground,  that  this  placard 
must  have  given  great  pain  to  many  of  those 
who  read   it." 

The  authority  of  these  two  decisions  has 
never,  so  far  as  I  am  aware,  been  questioned 
in  any  later  case,  and  no  satisfactory  reason 
is  given  in  the  Court  of  Appeal  for  disregard- 
ing them.  The  Master  of  the  Rolls  savs 
[1915]  2  Ch.  463,  464:  "It  seems  to  me  that 
the  undoubted  relaxation  of  the  views  as  to 


common  law  blasphemy  must  extend  to  mat- 
ters outside  the  criminal  law."  He  goes  on 
to  say  that  in  his  view  the  decision  in  Briggs 
V.  Hartley,  19  L.  J.  Ch.  416,  ought  not  to 
be  followed,  and  with  regard  to  Cowan  v. 
Milbourn,  L.  R.  2  Kxch.  230,  he  says:  "So 
far  as  I  am  aware  this  case,  which  was  de- 
cided in  1867,  has  never  been  followed,  and, 
notwithstanding  my  profound  respect  for  the 
learned  judges  who  decided  it,  I  am  bound 
to  say  that  I  think  it  ought  not  to  be  fol- 
lowed. If  Cowan  V.  Milbourn,  L.  R,  2  Exch. 
230,  is  still  good  law,  the  plaintiffs  cannot 
claim  the  legacy,  but  as  I  do  not  consider  it 
is  good  law  I  think  Joyce,  J.,  was  right  in 
the  view  which  he  took." 

Pickford,  L.J.,  says  [1915]  2  Ch.  466,  467: 
*'A  much  more  difficult  question  is  whether 
this  object,  though  not  illegal  in  the  sense  of 
being  punishable,  is  illegal  in  the  sense  that 
the  law  will  not  recognize  it  aa  being  the 
foundation  of  l^gal  right  and  will  do  nothing 
to  aid  it.  The  denial  of  religion  is  not  in 
terms  the  object  of  the  company  as  set  out 
in  (a),  but  I  think  that  it  is  involved  in  it, 
and  that  it  is  not  possible  to  promote  the 
principle  that  human  conduct  should  be 
based  upon  natural  knowledge  and  that 
human  welfare  is  the  proper  end  of  all 
thought  and  action  without  at  any  rate 
inferentially  denying  tlie  Divine  government 
of  the  world  and  the  principles  of  religion. 
I  think  there  is  no  doubt  that  in  former 
times  such  an  object  would  have  been  held 
to  be  contrary  to  public  policy,  but  the  ques- 
tion is  whether  it  is  right  to  hold  so  now.  I 
think  that  the  doctrine  of  public  policy  can- 
not be  considered  as  being  always  the  same 
and  that  many  things  would  be,  and  have 
been,  held  contrary  to  public  policy  which 
are  not  so  held  now."  The  learned  Ix)rd 
Justice  goes  on  to  refer  to  the  cases  of  Briggs 
v.  Hartley,  19  L.  J.  Ch.  416,  and  Cowan  v. 
Milbourn  L.  R.  2  Exch.  230,  and  says: 
"Wliatever  may  have  been  the  [427]  doc- 
trine as  to  public  policy  prevailing  in  1850, 
when  the  former  case  w^as  decided,  I  do  not 
think  that  it  ought  now  to  be  followed.  If 
the  latter  decision  means  that  no  considera- 
tion will  support  a  contract  which  involves 
any  questioning  of  the  truth  of  religion,  I 
also  think  that  should  not  be  followed,  but 
the  Court  may  have  inferred  from  the  title 
to  which  I  referred  that  the  lectures  attacked 
religion  in  a  reviling  and  contumelious  man- 
ner, and  if  that  were  the  case,  the  decision 
was,  1  think,  right." 

Warrington,  L.  J.,  does  not  specifically  re- 
fer to  the  case  of  Briggs  v.  Hartley,  19  L.  J. 
Ch.  416,  but  with  regard  to  the  judgments 
of  Kelly,  C.  B.,  and  Bramwell,  B.,  in  Cowan 
V.  Milbourn,  L.  R.  2  Ex.  Ch.  230,  he  savs 
[1915]  2  Ch.  473:  "Neither  of  the  judges 
really  dealt  with  the  question  whether   the 
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lectures,  if  not  infringing  a  positive  ordi- 
nance of  law,  would  have  rendered  the  con- 
tract incapable  of  being  enforced.  It  is  quite 
true  that  Bramwell,  B.,  laid  it  down  that  a 
thing  may  be  unlawful  in  the  sense  that  the 
law  will  not  aid  it,  and  yet  that  the  law 
will  not  immediately  punish  it,  but  accepting 
this  as  correct,  as  I  think  it  clearly  is,  it 
still  remains  to  consider  whether  the  par- 
ticular thing  in  question  is  unlawful  in  the 
wider  sense  or  not.  In  my  opinion  here  is 
no  authority  binding  us  to  hold  that  the 
promotion  in  a  proper  manner  of  the  objects 
of  the  company  is  contrary  to  public  policy, 
and  we  ought  not  to  hold  it  to  be  so." 

It  may  be  that  there  has  been  a  consider- 
able change  of  public  opinion  with  regard  to 
the  discussion  of  religion,  but  the  question 
is  whether  anything  has  taken  place  to  justi- 
fy any  Court  in  holding  that  the  principle 
of  law  on  this  matter  may  be  treated  as  obso- 
lete. From  time  to  time  the  standard  as  to 
what  is  decent  discussion  of  religious  sub- 
jects may  vary,  and  in  one  age  a  jury  would 
find  that  a  particular  publication  was  blas- 
phemous in  the  strict  sense  of  the  term  which 
would  not  be  so  considered  in  another.  With 
regard  to  questions  of  public  policy,  such  as 
those  arising  in  connection  witli  restraint  of 
trade,  circumstances  with  regard  to  facility 
of  communication  and  of  travel  may  so  alter 
that  the  principle  invalidating  such  con- 
tracts would  &pply  to  a  particular  state  of 
circumstances  in  one  age  but  not  in  another. 
But  it  is  difficult  to  see  how  a  change  in  the 
spirit  of  the  time  could  justify  [428]  a 
change  m  a  principle  of  law  by  judicial  de- 
cision. Such  changes  in  public  opinion  may 
lead  to  legislative  interference  and  sub- 
stantive alteration  of  the  law,  but  cannot 
justify  a  departure  by  any  Court  from  legal 
principle,  however  they  may  affect  its  appli- 
cation in  particular  cases. 

The  decisions  in  Briggs  v.  Hartley,  19  L. 
J,  Ch.  416,  and  Cowan  v.  Milbourn,  L.  R. 
2  Exch.  230,  are  in  conformity  with  a  con- 
siderable body  of  authority  on  this  subject. 

It  has  been  repeatedly  laid  down  by  the 
Courts  that  Christianity  is  part  of  the  law 
of  the  land,  and  it  is  the  fact  that  our  civil 
polity  is  to  a  large  extent  based  upon  the 
Christian  religion.  Tliis  is  notably  so  with 
regard  to  the  law  of  marriage  and  the  law 
affecting  the  family.  Tlie  statement  that 
Christianity  is  part  of  the  law  of  the  land 
has  been  often  given  as  a  reason  for  punish- 
ing criminally  contumelious  attacks  upon 
Christianity.  It  is  true  that  expressions 
have  in  some  cases  been  used  which  would 
seem  to  imply  that  any  attack  upon  Christi- 
anity, however  decently  conducted,  would  be 
criminal.  For  the  reasons  I  have  already 
given  I  do  not  think  that  this  view  can  be 
accepted  as  having  represented  the  common 


law  of  England  at  any  time.  But  the  fact 
that  Christianity  is  recognized  by  the  law  as 
the  basis  to  a  great  extent  of  our  civil  polity 
is  quite  sufficient  reason  for  holding  that  the 
law  will  not  help  endeavours  to  undermine  it. 

These  two  cases  do  not  stand  alone. 

In  1754  the  case  of  De  Costa  v.  De  Paz,  2 
Swanst.  487,  note  (a)  488-490;  Ambl.  228, 
came  before  Lord  Hardwicke,  the  question 
arising  upon  a  will  which  directed  that  the 
investment  of  1200/,  and  the  revenue  arising 
therefrom  should  be  applied  for  ever  in  the 
maintenance  of  a  Jesiba,  or  assembly  for 
daily  reading  the  Jewish  law,  and  for  ad- 
vancing and  propagating  their  holy  religion. 
A  bill  was  brought  to  have  the  money  laid 
out  according  to  the  will,  and,  as  stated  in 
the  report,  "The  Lord  Chancellor  upon  the 
opening  asked,  if  there  had  ever  been  a  case 
where  such  a  charity  as  this  had  been  estab- 
lished, for  it  being  against  the  Christian  re- 
ligion, which  is  part  of  the  law  of  the  land, 
he  thought  he  could  not  decree  it."  After 
argument  Lord  Hardwicke  said  that  the  first 
question  was  ''whether  the  [429]  legacy  in 
question  is  good,  and  such  as  this  Court  can 
or  ought  to  establish.'*  He  pointed  out  that 
the  case  would  be  different  where  the  legacy 
was  for  the  support  of  poor  persons  of  the 
Jewish  religion,  and  then  proceeds  as  fol- 
lows: "But  this  is  a  bequest  for  the  propa- 
gation of  the  Jewish  religion;  and  though  it 
is  said,  that  this  is  a  part  of  our  religion,  yet 
the  intent  of  this  bequest  must  be  taken  to 
be  in  contradiction  to  the  Christian  rcLigion, 
which  is  a  part  of  the  law  of  the  land,  which 
is  so  laid  down. by  Lord  Hale  and  Lord  Ray- 
mond; and  it  undoubtedly  is  so;  for  the 
constitution  and  policy  of  this  nation  is 
founded  thereon.  As  to  the  Act  of  Toleration 
no  new  right  is  given  by  that,  but  only  an 
exemption  from  the  penal  laws.  The  Tolera- 
tion Act  recites  the  penal  laws,  and  then  not 
only  exempts  from  those  penal  lawi>«  but  puts 
the  religion  of  the  dissenters  under  certain 
regulations  and  tests.  This  renders  those 
religions  legal,  which  is  not  the  case  of  the 
Jewish  religion,  that  is  not  taken  notice  of 
by  any  law,  but  is  barely  connived  at  by  the 
Legislature." 

Accordingly  Lord  Hardwicke  declared  he 
was  of  opinion  that  the  legacy  was  not  good 
in  law,  and  ought  not  to  be  decreed  or  estab- 
lished   by   the   Court. 

In  1819,  in  the  case  of  Matter  of  Bedford 
Charity,  2  Swanst.  470,  622,  527,  Lord  Eldon 
referred  to  the  case  of  De  Costa  v.  De  Paz.  2 
Swanst.  487,  note  (a),  488-490;  Ambl.  228, 
as  establishing  that  no  one  can  found,  by 
charitable  donation,  an  institution  for  the 
purpose  of  teaching  the  Jewish  religion,  and 
made  the  following  observations:  "I  appre- 
hend that  it  is  the  duty  of  every  judge  pre- 
siding in  an  English  Court  of  justice,  when 
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he  is  told  that  there  is  no  difference  between 
worshipping  the  Supreme  Being  in  chapel, 
church,  or  synagogue  to  recollect  that  Christi- 
anity is  part  of  the  law  of  England." 

It  will  be  observed  that  the  case  of  De 
Costa  V.  De  Paz,  2  {Swanst.  487,  note  (a), 
48S-490;  Ambl.  228,  is  a  decision  given  by 
Ix>rd  Hardwicke  in  1754,  and  approved  by 
Lord  Eldon  in  1819,  to  the  effect  that  a  legacy 
for  the  promotion  of  the  Jewish  religion  was 
not  enforceable,  as  being  for  the  promotion  of 
a  faith  contrary  to  Christianity.  Secular- 
JHm,  as  explained  in  tlie  respondents'  memo- 
randum, is  much  more  contrary  to  Christ i> 
auity  than  is  the  Jewish  religion.  The  Jew^ 
have  been  relieved  [430]  by  the  Jewish  Relief 
Act.  1846  (9  &  10  Vict.  c.  59),  s.  2,  but  there 
is  no  statute  in  similar  terms  with  regard  to 
those  liolding  the  views  expressed  by  the 
raomorandum  of  the  respondent  society. 

In  Lawrence  v.  Smith,  Jac.  471,  a  bill  was 
filed  to  restrain  the  piracy  of  some  lectures 
delivered  at  the  College  of  Surgeons.  An  ex 
parte  injunction  was  granted,  and  a  motion 
was  made  by  the  defendant  to  dissolve  the 
injunction  on  the  ground  that  the  work  could 
not  be  the  subject  Qf  copyright,  and  passages 
were  referred  to  which  it  was  contended  were 
hostile  to  natural  and  revealed  religion  and 
denied  the  immortality  of  the  soul.  The 
Lord  Chancellor  said,  in  giving  judgment, 
Jac.  473:  "Looking  at  the  general  tenour 
of  the  work,  and  at  many  particular  parts  of 
ity  recoUeeting  that  the  immortality  of  the 
soul  is  one  of  the  doctrines  of  the  Scriptures, 
considering  that  the  law  does  not  give  pro- 
tection to  those  who  contradict  the  Scrip- 
tures, and  entertaining  a  doubt,  I  think  a 
rational  doubt,  whether  this  book  does  not 
violate  that  law,  I  cannot  continue  the  in- 
junction. The  plaintiff  may  bring  an  action, 
and    when    that  is  decided,  he  may   apply 
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In  a  note  on  p.  474  it  is  stated  that  in 
Murray  v.  Benbow,  Feb.  1822,  Mr.  Shadwell, 
on  the  part  of  the  plaintiff,  moved  for  an 
injunction  to  restrain  the  defendant  from 
publishing  a  printed  edition  of  Lord  Byron's 
poem  "Cain,"  and  that  the  Lord  Cliancellor, 
after  reading  the  work,  refused  the  motion  on 
grounds  similar  to  those  stated  in  Lawrence 
v.  Smith,  Jac.  471.  A  note  of  Lord  Eldon's 
judgment  on  that  application  is  given  in  the 
preface  to  "Cain"  in  the  large  octavo  edition 
of  Byron's  works,  published  in  1846  by  John 
Murray,  p.  317. 

In  Thompson  v.  Thompson,  1  Coll.  Ch.  Cas. 
381,  392,  397,  a  question  having  arisen  as 
to  a  bequest  for  literary  purposes  with  ref- 
erence to  the  doctrines  maintained  in  the 
testator's  writings,  the  Vice-Chancel  lor  (Sir 
J.  Jj.  Knight  Bruce)  said:  "Understanding  it 
to  be  admitted,  that  the  testa  tor  *s  writings, 
publislied  and  unpublished,  contain  nothing 
irreligious,    illegal,    or    immoral,    I   have   no 


doubt  that  this  is  a  legal  disposition,  ac- 
cording to  the  law  of  England  j"  and  he  held 
the  bequest  good,  "supposing  neither  athe- 
ism, sedition,  nor  any  other  crime  or  im- 
morality to  be  inculcated  [431]  by  the 
works."  Here  Sir  J.  L.  Knight  Bruce  recog- 
nized the  doctrine  that  a  bequest  for  irre- 
ligious purposes  could  not  be  enforced. 

In  1850  the  case  of  Briggs  v.  Hartley,  19 
L.  J.  Ch.  416,  was  decided. 

In  the  case  of  Pare  v.  Clegg,  29  Beav.  589, 
it  was  contended  that  the  claim  of  the  plain- 
tiff as  creditor  of  a  society  called  the  Na- 
tional Community  Society  (which  afterwards 
took  the  name  of  the  Rational  Society)  must 
fall  on  the  ground  that  the  society  was  found- 
ed for  an  Immoral  and  illegal  purpose.  The 
Master  of  the  Rolls,  Lord  Romilly,  in  deliver- 
ing judgment  dealt  with  this  contention  as 
follows,  29  Beav.  601:  "The  charges  against 
it"  (the  society)  "are,  that  it  was  founded, 
first,  for  the  purpose  of  propagating  natural 
religion,  to  the  injury  of  revealed  religion; 
secondly,  in  order  to  put  an  end  to  all  moral 
restraint  on  the  actions  of  mankind;  and, 
thirdly*  with  a  view  to  destroy  the  institu- 
tion of  private  property  generally.  I  have 
perused  the  rules  of  the  society  for  the  pur- 
pose of  considering  the  force  of  this  objec- 
tion, and  although  I  am  of  opinion  that  the 
society  is  based  upon  irrational  principles, 
and  seeks  to  realise  a  visionary  and  un- 
attainable object,  it  is  not,  I  think,  to  be 
considered  as  founded  for  the  purpose  of 
propogating  irreligious  and  immoral  doc- 
trines in  the  ordinary  and  proper  sense  of 
those  words.  It  is  not  such  a  society  as  that 
a  person  dealing  with  it  could  not  acquire  the 
right  to  enforce  a  contract  entered  into  with 
him  by  the  society."  This  implies  that  if  the 
result  of  the  examination  of  the,  rules  had 
been  to  show  that  the  society  was  formed  for 
irreligious  purposes  the  decision  might  have 
been  the  other  way. 

These  authorities,  beginning  with  De  Costa 
v.  De  Paz,  2  Swanst.  487,  note  (a) ;  Ambl. 
228,  in  1754  and  ending  with  Pare  v.  Clegg, 
20  Beav.  589,  in  1881,  appear  to  me  to  estab- 
lish that  the  Courts  will  not  help  in  the  pro- 
motion of  objects  contrary  to  the  Christian 
religion,  apart  altogether  from  any  criminal 
liability,  and  to  show  that  Briggs  v.  Hartley, 
19  L.  J.  Ch.  416,  and  Cowen  v.  Milbourn, 
L.  R.  2  Exch.  230,  were  well  decided,  and 
that,  if  the  law  of  England  is  to  be  altered 
upon  the  point,  the  change  must  be  effected, 
not  by  judicial  decision,  but  by  the  act  of 
the  Legislature. 

It  is  foreign  to  the  subject  of  the  present 
inquiry  to  consider  whether  the  welfare  of 
the  individual  and  the  greatness  of  the  nation 
[432]  would  be  best  promoted  by  procetMling 
on  the  lines  of  the  Secular  Society,  involving 
the  ignoring  of  the  supernatural  as  influenc- 
ing human  conduct,  and  holding  out  the  pro- 
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motion  of  liappiness  in  this  world  as  the 
chief  end  of  man,  or  upon  the  lines  indicated 
in  the  striking  passage  with  which  Lord 
Bacon  concludes  his  Essay  on  Atheism  and 
the  still  more  striking  quotation  from  Cicero 
whicli  he  there  makes.  Such  considerations 
bear  upon  public  policy  and  may  have  had 
some  influence  in  moulding  the  English  law 
upon  the  subject.  But  we  have  to  deal  not 
with  a  rule  of  public  policy  which  might 
fluctuate  with  the  opinions  of  the  age,  but 
with  a  definite  rule  of  law  to  the  effect  that 
any  purpose  hostile  to  Christianity  is  illegal. 
The  opinion  of  the  age  may  influence  the 
application  of  this  rule  but  cannot  affect  the 
inile  itself.  It  can  never  be  the  duty  of  a 
Court  of  law  to  begin  by  inquiring  what  is 
the  spirit  of  the  age  and  in  supposed  con- 
formity with  it  to  decide  what  the  law  is. 
Very  nice  and  difficult  questions  may  arise  as 
to  whether  in  any  particular  case  the  purpose 
is  hostile  to  the  Christian  religion.  No  such 
difficulty  arises  in  the  present  case,  as  by  the 
memorandum  of  association  the  axe  is  laid  to 
the  root  of  the  tree  of  all  religion. 

The  legacy  was  given  and  would  be  take 
for  the  purposes  of  the  society,  as  stated  in 
the  memorandum,  and  if  these  purposes  are 
illegal  their  illegality  is  not  mended  by  the 
certificate  of  incorporation.  In  my  opinion 
they  are  illegal  in  the  sense  that  the  law  will 
not  aid  in  their  promotion  and  this  appeal 
ought  to  be  allowed. 

LoBD  DXJNKDIN. — My  Lords,  before  I  had 
committed  my  views  in  this  case  to  writing 
I  had  the  advantage  of  seeing  not  only  the 
judgment  just  delivered  by  the  Lord  Chancel- 
lor, but  also  those  about  to  be  delivered  by 
my  noble  and  learned  friends  Lord  Parker 
and  Lord  Buckmaster.  In  these  there  is  con- 
tained so  much  that  not  only  has  my  ad- 
hesion, but  is  expressed  better  than  I  could 
hope  to  do,  that  I  shall  refer  to  them  for 
several  of  the  propositions  on  which  my  judg- 
ment rests,  and  shall  only  state  succinctly 
the  reasons  which  have  led  me,  though  not 
without  hesitation,  to  the  conclusion  that 
this  appeal  should  be  dismissed. 

Mv  Lords,  I  have  said  that  I  have  formed 
my  opinion  not  without  hesitation;  but  that 
liesitation  is  due  to  one  fact  onlv.  Had 
tliere  been  no  authorities  to  deal  with,  and 
I  were  to  approach  the  matter  [433]  from 
the  point  of  view  of  l^al  principle  alone,  I 
do  not  think  I  should  have  felt  much  difii- 
eulty.  What  has  troubled  me  is  that  I  think 
it  is  impossible  to  decide  the  case  as  I  think 
it  should  be  decided  without  going  counter 
fco  what  has  been  said  by  judges  of  great  au- 
thority in  past  generations.  It  is  always,  I 
feel,  no  light  matter  to  overrule  guch  pro- 
nouncements. 

I  shall  first  deal  with  two  points  which 
must   be   resolved   before   the    case    can    be 


further  considered,  but  on  which,  for  the 
reason  already  mentioned,  I  shall  adopt  the 
opinion  of  others  as  my  own,  I  agree  with 
what  I  understand  is  the  unanimous  opinion 
of  your  Lordships,  that  as  to  what  is  neces- 
sary to  constitute  the  crime  of  blasphemy 
at  common  law  the  dicta  of  Erskine  J.,  Lord 
Denman,  C.  J.,  and  Lord  Coleridge,  C.  J.,  in 
the  cases  of  Shore  v.  Wilson,  9  CI.  &  F.  355, 
524,  Reg.  V.  Hetherington,  4  How.  St.  Tr. 
(N.S.)  563,  and  Reg.  v.  Ramsay,  15  Cox,  C, 
C.  231,  respectively  are  correct,  and  I  adopt 
the  reason  innr  of  the  Lord  Chancellor  and 
Lord  Buckmaster.  Further,  I  agree  with  the 
Lord  Chancellor  that,  on  a  fair  construction, 
paragraph  3  (a)  of  the  memorandum  of  as- 
sociation of  the  respondent  company  expresses 
the  dominating  purpose  of  the  company;  and 
that  the  other  matters  are  mentioned  not  as 
independent,  but  only  as  subsidiary  aims.  I 
agree  with  him  in  thinking  that  teaching  in 
accordance  with  3  (a)  is  inconsistent  with 
and  to  that  extent  subversive  of  the  Chris- 
tian religion — by  which  expression,  without 
attempting  definition,  I  mean  all  such  forms 
of  religion  as  have  for  a  common  basis  belief 
in  the  Godhead  of  the  Lord  Jesus  Christ. 

It  is  said  for  the  appellants  that  the  Court 
will  not  lend  its  assistance  for  the  further- 
ance of  an  illegal  object,  and  that  money 
given  to  the  society  must  needs  be  illegally 
applied,  because  it  certainly  can  only  be  used 
for  objects  in  terms  of  the  memorandum,  and 
such  objects  are  illegal,  because  the  Christi- 
an religion  is  part  of  the  law  of  the  land. 
Now  if  money  was  laid  out  in  either  pro- 
curing publications  or  lectures  in  terms  of 
the  objects  of  the  memorandum  such  publi- 
cations or  ^lectures  need  not  be  couched  in 
scurrilous  language  and  so  need  not  be  such 
as  would  constitute  the  crime  of  blasphemy 
at  common  law.  Nor  need  thev  be  criminal 
under  the  Blasphemy  Act;  for  here  I  agree 
with  Lord  Buckmaster  that  the  Act  is  so 
[434]  framed  as  to  make  its  penalties  only 
apply  when  there  has  been  what  may  be 
termed  apostasy.  It  would  not,  I  think,  he 
safe  to  found  any  argument  on  the  fact — 
but  it  is  a  fact  sufficiently  curious  to  be  men- 
tioned— ^that  the  Scottish  Parliament  two 
years  before  the  Blasphemy  Act  passed  an 
Act  in  similar  terms,  but  omitting  the  words 
'^having  been  educated  in  or  at  any  time  hav- 
ing made  profession  of  the  Christian  re- 
ligion, &c."  In  the  repealing  Act,  50  Geo. 
3,  c.  160,  this  and  another  older  ^cbttish  Act 
are  repealed  in  toto,  while  the  Blasphemy 
Act  was  allowed  to  stand.  How  innocuous  it 
was  on  a  true  construction  may  be  surmised 
from  the  fact  that  there  seem  to  have  been 
no  prosecutions  under  it. 

Criminal  liability  being  negatived,  no  one 
has  suggested  any  statute  in  terms  of  which 
it — by  which  I  mean  the  supposed  use  of  the 
money — is  directly  proliibited.     There  is  no 
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question  of  offence  against  what  may  be 
termed  the  natural  moral  sense.  Neither 
has  it  been  held,  I  think,  as  being  against 
public  policy,  as  that  phrase  is  applied  in 
the  cases  that  have  been  decided  on  that  head. 
Now  if  this  is  so,  I  confess  I  cannot  bring  my- 
self to  believe  that  there  is  still  a  terra 
media  of  things  illegal,  which  are  not  crimi- 
nal, not  directly  prohibited,  not  contra  bonos 
moresy  and  not  against  public  policy.  Yet 
that,  I  think,  is  the  result  of  holding  that 
anything  inconsistent  with  Christianity  as 
part  of  the  law  of  England  cannot  in  any 
way  be  assisted  by  the  action  of  the  Courts. 

The  Lord  Chancellor  has  reviewed  the 
authorities  which  he  holds  to  be  contrary  to 
this  opinion.  Undoubtedly  there  are  dicta; 
but  so  far  as  concerns  actual  judgments  they 
might,  I  think,  all  be  supported  on  grounds 
not  inconsistent  with  this  opinion,  except 
Briggs  V.  Hartley,  19  L.  J.  Ch.  416,  and 
Cowan  V.  Milbourn,  L.  R.  2  Exch.  230.  On 
the  other  hand,  the  opinions  of  the  consult- 
ed judges  in  Shore  v.  Wilson,  0  CI.  &  F.  365, 
499-578  (including  those  of  Parke,  B.,  and 
Tindal,  C.  J.)  are,  in  my  view,  clearly  in- 
consistent with  the  decision  in  Briggs  v. 
Hartley,  19  L.  J.  Ch.  416,  and  in  favour  of 
the  view  I  am  holding.  For  it  is,  I  think, 
impossible  to  hold  that  the  terms  of  53  Greo. 
3,  c.  160,  effected  anything  more  than  relief 
from  statutory  penalties  and  disqualifica- 
tions, and  equally  impossible  to  say  that  Uni- 
tarian doctrine  is,  [435]  in  the  words  used 
by  Shadwell,  V.-C.  in  Briggs'  Case,  19  L.  J. 
Ch.  416,  "consistent  with  Christianity.^'  I 
do  not  say  more  about  the  cases,  because  they 
are  to  be  reviewed  with  great  minuteness  by 
Lord  Buckmaster,  in  whose  views  I  entirely 
concur. 

It  is  not,  however,  on  this  point  alone  that 
I  desire  to  rest  my  judgment.  So  far  1  have 
dealt  wuth  the  matter  as  if  the  question  were 
one  of  contract  or  of  trust.  Now  that  there 
is  no  trust  here  is,  I  think,  clear  beyond 
doubt.  The  trust  to  be  constituted  must 
either  be  found  in  some  expression  of  the 
donor — here  the  testator — relative  to  the 
gift,  or  in  the  fact  that  the  donee — here  the 
society — is  a  trustee,  and  that  the  gift  is  only 
given  to  him  in  that  capacity.  But  the 
testator  has  clogged  his  gift  with  no  con- 
ditions. He  has  made  an  absolute  gift  to  a 
legal  entity  which  is  entitled  to  receive 
money.  The  certificate  of  incorporation  in 
terms  of  the  section  quoted  of  the  Companies 
Act,  1909,  prevents  any  one  alleging  that  the 
company  does  not  exist.  Then  the  law  of 
Aahbury  R.  Carriage,  etc.  Co.  v.  Kiche 
(1875)  L.  R..  7  H.  L.  653,  is  based  upon  the 
consideration  of  what  is  and  what  is  not 
intra  vires  of  a  statutory  corporation,  but  I 
have  never  heard  it  suggested  that  it  made 
a  company  a  trustee  for  the  purposes  of  its 
Ann.  Cas.  1917D — 49. 
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memorandum.  I  do  not  say  more,  for  here  I 
wish  respectfully  to  concur  with  what  is  said 
on  this  subject  by  Lord  Parker.  Trust  being 
out  of  the  reckoning,  there  can  be  no  doubt 
that  there  is  here  no  question  of  contract. 
What  remains?  Nothing  but  an  ordinary 
action  for  a  legacy  at  the  instance  of  a  legal 
person  that  has  a  right  to  sue.  It  is  here 
that  I  feel  disposed  to  quarrel  with  the 
phrase  ''the  assistance  of  the  Courts."  I  do 
not  see  that  the  company  is  seeking  the  as- 
sistance of  the  Courts  to  carry  out  the  ob- 
jects of  the  memorandum.  It  is  seeking 
their  assistance  only  to  compel  the  executor 
to  do  his  duty,  so  that  it  may  receive  what  is 
legally  due  to  it.  If  the  legacy  were  due  to 
an  individual,  the  executor  would  not  be 
heard  to  discuss  the  probable  uses  to  which 
the  l^atee  would  put  the  money.  I  do  not 
think  he  can  do  so  in  the  case  of  the  society. 
For  after  all — ^and  treating  the  memorandum, 
in  spite  of  the  opinion  I  have  expressed  al- 
ready, as  indicating  purposes  entirely  illegal 
such  as  in  contract  would  not  serve  as 
foundation  for  an  acticm — there  is  no  reason 
why  the  society  should  not  employ  the  money 
in  paying  [436]  its  office  rent.  For  these 
reasons  and  those  to  be  more  fully  stated  by 
my  noble  and  learned  friends  who  are  to  fol- 
low me  I  am  of  opinion  that  this  appeal 
should  be  dismissed,  and  I  move  your  Lord- 
ships accordingly. 

Lord  Parkeb  of  Waddington. — ^My  Lords, 
in  considering  the  questions  which  arise  for 
decision  on  this  appeal,  it  is,  I  think,  well 
to  bear  in  mind  certain  general  and  perhaps 
somewhat  elementary  principles.  At  common 
law  the  conditions  essential  to  the  validity 
of  a  gift  are  reasonably  clear.  The  subject- 
matter  must  be  certain ;  the  donor  must  have 
the  necessary  disposing  power  over,  and  must 
employ  the  means  recognized  by  common  law 
as  suflicient  for  the  transfer  of,  the  subject- 
matter;  and,  finally,  the  donee  must  be 
capable  of  acquiring  the  subject-matter.  If 
these  conditions  be  fulfilled,  the  property  in 
the  subject-matter  of  the  gift  passes  to  the 
donee,  and  he  becomes  the  absolute  owner 
thereof  and  can  deal  with  the  same  as  he 
thinks  fit.  The  common  law  takes  no  notice 
whatever  of  the  4onor'8  motive  in  making  the 
gift  or  of  the  purposes  for  which  he  intends 
the  property  to  be  applied  by  the  donee,  or 
of  any  condition  or  direction  purporting  to 
affect  its  free  disposition  in  the  hands  of  the 
donee.  It  is  immaterial  that  the  gift  is  in- 
tended to  be  applied  for  a  purpose  actually 
illegal — as,  for  example,  in  trade  with  the 
King's  enemies — or  in  a  manner  contrary  to 
the  policy  of  the  law — as,  for  example,  in 
paying  the  fines  of  persons  convicted  of 
poaching.  In  either  case,  the  essential  con- 
ditions being  fulfilled,  the  gift  is  complete. 
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the  property  has  passed,  and  there  is  an  end 
of  the  matter.  A  gift  at  common  law  is 
never  executory  in  the  sense  that  it  requires 
the  intervention  of  the  Courts  to  enforce  it. 

With  regard  to  the  conditions  essential  to 
the  validity  of  a  gift,  equity  follows  the 
common  law.  On  the  one  hand,  if  the  subject- 
matter  be  property  transferable  at  common 
law,  equity  will  not  as  a  rule  aid  a  gift  which 
does  not  fulfil  the  essential  conditions.  On 
the  other  hand,  when  the  property  is  trans- 
ferable in  equity  only,  equity  also  requires 
that  the  subject-matter  must  be  certain,  that 
the  donor  must  have  the  necessary  disposing 
power,  and  must  employ  the  means  which 
equity  recognizes  as  sufficient  for  a  transfer 
[437]  of  the  subject-matter,  and  that  the 
donee  must  be  capable  of  acquiring  the  sub- 
ject-matter. If  a  donee  sues  in  equity  to 
recover  the  subject-matter  he  sues  by  virtue 
of  an  equitable  estate  already  vested  in  him, 
and  not  to  enforce  the  gift.  Under  certain  cir- 
cumstances, however,  the  donee  does  not  in 
equity,  even  if  all  the  requisite  conditions 
be  fulfilled,  obtain  an  absolute  interest.  The 
gift  may  have  been  obtained  by  duress  or 
undue  influence,  in  which  case  it  will  be  set 
aside  in  equity,  and  if  the  donee  has  ob- 
tained any  legal  property  he  will  be  com- 
pelled to  restore  it  to  the  donor  or  those 
claiming  under  him.  Again,  the  circum- 
stances of  the  gift  or  the  directions  given  or 
objects  expressed  by  the  donor  may  be  such 
as  to  impose  on  the  donee  the  character,  of  a 
trustee.  In  such  a  case  equity  will  enforce 
the  trust  so  far  as  may  be,  and,  if  for  auy 
reason  the  trust  fails,  will  imply  a  resulting 
trust  in  favour  of  the  donor  or  those  claim- 
ing under  him.  But,  except  so  far  as  they 
may  be  relevant  on  the  points  above  men- 
tioned, equity  does  not  any  more  than  the 
common  law  pay  any  attention  to  the  donor's 
motives  in  making  the  gift  or  to  the  purposes 
for  which  he  intends  the  property  to  be  ap- 
plied by  the  donee,  or  to  any  condition  or 
direction  affecting  its  free  disposition  in  the 
hands  of  the  donee.  The  question  whether  a 
trust  be  l^gal  or  illegal  or  be  in  accordance 
with  or  contrary  to  the  policy  of  the  law 
only  arises  when  it  has  been  determined 
that  a  trust  has  been  created,  and  is  then 
only  part  of  the  larger  question  whether  the 
trust  is  enforceable.  For,  as  will  presently 
appear,  trusts  may  be  unenforceable  and 
therefore  void,  not  only  because  they  are 
illegal  or  contrary  to  the  policy  of  the  law, 
but  for  other  reasons. 

It  may  be  well  to  illustrate  what  I  have 
said  by  one  or  two  examples.  Thus,  if  a 
testator  gives  500{.  to  A.,  saying  that  he 
knows  A.  will  expend  it  in  procuring  masses 
to  be  said  for  testator's  soul,  the  question 
arises  whether  A.  is  a  trustee  for  the  purpose 
indicated.     If  he  be  not  a  trustee,  he  will 


in  equity  take  the  legacy  beneficially;  the 
fact  that  the  trust,  if  there  be  a  trust,  would 
be  unlawful  being  quite  immaterial.  If,  how- 
ever, it  be  held  that  A.  is  a  trustee,  then,  as 
the  trust  is  unlawful,  equity  will  not  allow 
the  trustee  to  retain  the  legacy.  Again,  in 
the  case  of  a  simple  legacy  of  6001.  to  A., 
where  conversations  had  taken  place  between 
A.  and  the  testator  as  to  the  purposes  for 
which  the  legacy  should  [438]  be  applied, 
the  question  would  arise  whether  these  con- 
versations rendered  it  unconscionable  for  A. 
to  take  the  legacy  for  his  own  use.  If  so, 
equity  would  treat  him  as  a  trustee.  If  not» 
it  would  allow  him  to  retain  the  legacy,  al- 
though the  purpose  for  which  the  legacy  was 
intended  by  the  testator  was  unlawful  or 
otherwise  unenforceable.  Again,  it  is  well 
settled  that  a  gift  to  A.  to  help  him  in  his 
business  is  an  absolute  gift  to  A.,  and  it  is 
therefore  immaterial  whether  A.'s  business  is 
that  of  a  com  merchant  or  a  receiver  of 
stolen  goods.  If,  however,  A.  were  a  trustee 
the  character  of  the  business  would  be  mate- 
rial in  considering  whether  the  trust  was  one 
which  equity  would  carry  into  execution. 

My  Lords,  in  the  present  case  you  will  find 
that  the  testator  has  given  his  residuary  es- 
tate through  the  medium  of  trustees  for  sale 
and  conversion  to  the  Secular  Society,  Lim- 
ited, and  the  question  is  as  to  the  validity 
of  this  gift,  lliere  is  no  doubt  as  to  the 
certainty  of  the  subject-matter,  or  as  to  the 
testator's  disposing  power,  or  as  to  the 
validity  of  his  will.  So  far  as  the  conditions 
essential  to  the  validity  of  the  gift  are 
concerned,  the  only  doubt  is  as  to  the  capac- 
ity of  the  donee. 

The  Secular  Society,  Limited,  was  incor- 
porated as  a  company  limited  by  guarantee 
imder  the  Companies  Act,  1862  to  1893,  and 
a  company  so  incorporated  is  by  s.  17  of  the 
Act  of  1862  capable  of  exercising  all  the  func- 
tions of  an  incorporated  company.  Prima 
facie,  therefore,  the  society  is  a  corporate 
body  created  by  virtue  of  a  statute  of  the 
realm,  with  statutory  power  to  acquire  prop- 
erty by  gift,  whether  inter  vivos  or  by  will. 
The  appellants  endeavour  to  displace  this 
prima  facie  effect  of  the  Companies  Acts  in 
the  following  manner.  If,  they  say,  you  look 
at  the  objects  for  which  the  society  was 
incorporated,  as  expressed  in  its  memoran- 
dum of  associaticm,  you  will  find  that  they 
are  either  actually  illegal  or,  at  any  rate,  in 
conflict  with  the  policy  of  the  law.  This 
being  so,  the  society  was  not  an  association 
capable  of  incorporation  under  the  Acts.  It 
was  and  is  an  illegal  association,  and  as 
such  incapable  of  acquiring  property  by  gift. 
I  do  not  think  this  argument  is  open  to  the 
appellants,  even  if  their  major  premise  be 
correct.  By  the  1st  section  of  the  Companies 
Act,  1900,  the  society's  certificate  of  registra- 
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tion  is  made  conclusive  evidence  that  the 
society  was  an  association  authorized  to  be 
registered — that  [439]  is,  an  association  of 
not  less  than  seven  persons  associated  to- 
gether for  a  lawful  purpose.  The  section  does 
not  mean  that  all  or  any  of  the  objects  speci- 
tied  in  the  memorandum,  if  otherwise  illegal, 
would  be  rendered  l^[al  by  the  certificate. 
On  the  contrary,  if  the  directors  of  the  so- 
ciety applied  its  funds  for  an  illegal  object, 
they  would  be  guilty  of  misfeasance  and 
liable  to  replace  the  money,  even  if  the  ob- 
ject for  which  the  money  had  been  applied 
were  expressly  authorized  by  the  memoran- 
dum. In  like  manner  a  contract  entered  into 
by  the  company  for  an  unlawful  object, 
whether  authorized  by  the  memorajidum  or 
otherwise,  could  not  be  enforced  either  in 
law  or  in  equity.  The  section  doen,  however, 
preclude  all  His  Majesty's  lieges  from  going 
behind  the  certificate  or  from  alleging  that 
the  society  is  not  a  corporate  body  with  the 
status  and  capacity  conferred  by  the  Acts. 
Even  if  all  the  objects  speciAod  in  the  mem- 
orandum were  illegal,  it  does  not  follow  that 
the  company  cannot  on  that  account  appl}*  its 
funds  or  enter  into  a  contract  for  a  lawful 
purpose.  Every  company  has  power  to  wind 
up  voluntarily,  and  moneys  paid  or  contracts 
entered  into  with  that  object  are  in  every  re- 
flect lawfully  paid  or  entered  into.  Further, 
the  disposition  provided  by  the  company's 
memorandum  for  its  surplus  assets  in  case  of 
a  winding  up  may  be  lawful  though  all  the 
objects  as  a  going  concern  are  unlawful.  If 
there  be  no  lawful  manner  of  applying  such 
surplus  assets  they  would  on  the  dissolution 
of  the  company  belong  to  the  Crown  as  bona 
vacantia:  Cunnack  v.  Edwards  [1896]  2  Ch. 
679. 

^[y  Lords,  some  stress  was  laid  on  the 
public  danger,  or  at  any  rate  the  anomaly, 
of  the  Courts  recognizing  the  corporate  ex- 
ibtence  of  a  company  all  of  whose  objects,  as 
specified  in  its  memorandum  of  association, 
are  transparently  illegal.  Such  a  case  is 
not  likely  to  occur,  for  th^  registrar  fulfils  a 
quasi-judicial  function,  and  his  duty  is  to 
determine  whether  an  association  applying 
for  registration  is  authorized  to  be  regis- 
tered under  the  Acts,  Only  by  misconduct 
or  great  carelessness  on  the  part  of  the  regis- 
trar could  a  company  with  objects  wholly 
illegal  obtain  registration.  If  such  a  case 
did  occur  it  would  be  open  to  the  Court  to 
stay  its  hand  until  an  opportunity  had  been 
given  for  taking  the  appropriate  steps  for 
the  cancellation  of  the  certificate  of  registrar 
tion.  It  should  be  observed  that  neither  s.  1 
[440]  of  the  Companies  Act,  1900,  nor  the 
oorresponding  section  of  the  Companies  (Con- 
solidation) Act,  1908,  is  so  expressed  as  to 
bind  the  Crown,  and  the  Attorney-General, 
on  behalf  of  the  Crown,  could  institute  pro- 
ceedings  by   way   of   certiorari   to   cancel   a 
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r^istration  which  the  registrar  in  aflfected 
discharge  of  his  quasi-judicial  duties  had 
improperly  or  erroneously  allowed.  But,  as 
will  appear  later,  I  do  not  think  that  the 
present  is  a  case  requiring  such  action  on 
the  part  of  your  Lordships'  House. 

My  Lords,  it  follows  from  what  I  have  al- 
ready said  that  the  capacity  of  the  Secular 
Society,  Limited,  to  acquire  property  by 
gift  must  be  taken  as  established,  and,  all 
the  conditions  essential  to  the  validity  of  the 
gift  being  thus  fulfilled,  the  donee  is  entitled 
to  receive  and  dispose  of  the  subject-matter 
thereof,  unles  either  (1)  the  gift  was  ob- 
tained by  duress  or  undue  influence,  or  (2> 
there  is  something  which  in  a  Court  of  Equity 
imposes  on  tlie  donee  the  character  of  a  trus- 
tee. Admittedly  there  is  no  question  of 
duress  or  undue  influence,  and  in  my  opinion 
it  is  impossible  to  hold  that  the  donee  was 
intended  to  take  or  in  fact  takes  the  subject- 
matter  as  trustee  or  in  any  other  character 
than  that  of  absolute  owner.  It  should  be 
observed  that  the  testator  says  nothing  as  to 
how  he  desires  his  residuary  estate  to  be  ap- 
plied in  the  hands  of  the  society,  nor  is  there 
any  evidence  that  he  made  any  communica- 
tion to  any  one  on  behalf  of  the  society  with 
regard  to  such  application.  The  only  possible 
argument  in  favour  of  the  testator's  inten- 
tion to  create  a  trust  rests  upon  this:  The 
society  is  a  body  corporate  to  which  the 
principle  of  your  Lordships'  decision  in  Ash- 
bury  R.  Carriage,  etc.  Co.  v.  Riche,  L.  R.  7 
H.  L.  653,  is  applicable.  Its  funds  can  only 
be  applied  for  purposes  contemplated  by  the 
memorandum  and  articles  as  originally 
framed  or  altered  under  its  statutory  powers. 
A  gift  to  it  must^  it  may  be  said,  be  consid- 
ered as  a  gift  for  those  purposes,  and  there- 
fore the  society  is  a  trustee  for  those  pur- 
poses of  the  subject-matter  of  the  gift.  This 
argument  is,  in  my  opinion,  quite  fallacious. 
The  fact  that  a  donor  has  certain  objects  in 
view  in  making  a  gift  does  not,  whether  he 
gives  them  expression  or  otherwise,  make  the 
donee  a  trustee  for  those  objects.  If  I  give 
property  to  a  limited  company  to  be  applied 
at  its  discretion  for  any  of  the  purposes  au- 
thorized by  its  memorandiun  and  articles, 
the  company  [441]  takes  the  gift  as  absolute- 
ly as  would  a  natural  person  to  whom  I 
gave  a  gift  to  be  applied  by  him  at  his  dis- 
cretion for  any  lawful  purpose.  The  case  of 
Atty.-Gen.  v.  Haberdashers'  Co.  (1834)  1 
Myl.  &  K.  420,  is  an  express  authority  on  this 
point.  A  gift  of  a  fund  on  trust  to  pay  the 
income  thereof  in  perpetuity  to  a  society, 
whether  corporate  or  otherwise,  might  possi- 
bly, if  the  objects  of  the  society  were  char- 
itable, be  established  as  a  charitable  gift, 
exempt  from  objection  on  the  ground  that 
it  created  a  perpetuity.  But  it  is  one  thing 
to  establish  a  gift  (which  would  otherwise 
fail)  on  the  ground  that  it  is  charitable,  and 
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quite  another  thing  to  avoid  a  gift  which 
would  otherwise  be  good  on  the  ground  that 
it  creates  an  unenforceable  trust.  If  a  gift 
to  a  corporation  expressed  to  be  made  for  its 
corporate  purposes  is  nevertheless  an  abso- 
lute gift  to  the  corporation,  it  would  be  quite 
illogical  to  hold  that  any  implication  as  to 
the  donor's  objects  in  making  a  gift  to  the 
corporation  could  create  a  trust.  The  argu- 
ment, in  fact,  involves  the  proposition  that 
no  limited  company  can  take  a  gift  other- 
wise than  as  trustee.  I  am  of  opinion,  there- 
fore, that  the  society,  being  capable  of  ac- 
quiring property  by  gift,  takes  what  has  been 
given  to  it  in  the  present  case,  and  takes  it 
as  absolute  beneficial  owner  and  not  as 
trustee. 

My  Lords,  the  above  considerations  appear 
to  me  to  be  alone  sufficient  to  dispose  of  this 
appeal.     Nevertheless,  I  will  proceed  to  con- 
sider the  matter  on  the  footing  that  the  so- 
ciety takes  in  the  character  of  trustee.     On 
that  footing  it  seems  to  me  that  the  trust 
is  clearly  void,  and  that  the  appellants  ought 
to  succeed,  whatever  opinion  your  Lordships 
hold  on  the  questions  which  were  argued  be- 
fore the  House.    A  trust  to  be  valid  must  be 
for  the  benefit  of  individuals,  which  this  is 
•certainly  not,  or  must  be  in  that  class  of 
gifts  for  the  benefit  of  the  public  which  the 
Courts  in  this  country  recognize  as  charitable 
in  the  legal  as  opposed  to  the  popular  sense 
of  that  term.    Moreover,  if  a  trustee  is  given 
a    discretion    to    apply    trust    property    for 
purposes  some  of  which  are  and  some  are  not 
charitable,  the  trust  is  void  for  uncertainty. 
A  simple  instance  of  this  is  a  gift  for  char- 
itable or  benevolent  purposes.    Such  a  gift  is 
void,  for  benevolent  purposes  are,  as  is  well 
settled,  not  necessarily  charitable:  Morice  v. 
Durham    (1805)    10  Ves.  Jr.  522;   James  v. 
[442]  Allen   (1817)   3  Meriv.  17;  In  re  Jar- 
man  (1878)  8  Ch.  D.  684.    Now  if  your  Lord- 
ships will  refer  for  a  moment  to  the  society's 
memorandum  of  association  you  will  find  that 
none  of  its  objects,  except,  possibly,  the  first, 
are   charitable.     The   abolition   of   religious 
tests,  the  disestablishment  of  the  Church,  the 
secularization  of  education,  the  alteration  of 
the  law  touching  religion  or  marriage,  or  the 
observation  of  the  Sabbath,  are  purely  politi- 
cal  objects.     Equity  has  always  refused  to 
recognize  such  objects  as   charitable.     It  is 
true  that  a  gift  to  an  association  formed  for 
their  attainment  may,  if  the  association  be 
unincorporated,    be    upheld    as    an    absolute 
gift  to  its   members,   or,   if   the  association 
be  incorporated,  as  an  absolute  gift  to  the 
corporate  body;  but  a  trust  for  the  attain- 
ment  of   political    objects   has    always   been 
held   invalid,   not   because   it   is    illegal,   for 
every  one  is  at  liberty  to  advocate  or  pro- 
mote by  any  lawful  means  a  change  in  the 
law,  but  because  the  Court  has  no  means  of 
judging  whether  a  proposed  change  in  the 


law  will  or  will  not  be  for  the  public  benefit, 
and  therefore  cannot  say  that  a  gift  to  secure 
the  change  is  a  charitable  gift.  The  same 
considerations  apply  when  there  is  a  trust 
for  the  publication  of  a  book.  The  Court 
will  examine  the  book,  and  if  its  objects  be 
charitable  in  the  legal  sense  it  will  give  effect 
to  the  trust  as  a  good  charity:  Thornton 
V.  Howe,  31  Beav.  14;  but  if  its  object  be 
political  it  will  refuse  to  enforce  the  trust: 
De  Themmines  v.  De  Bonneval  ( 1828 )  5  Russ. 
288.  If,  therefore,  there  be  a  trust  in  the 
present  case  it  is  clearly  invalid.  The  fact, 
if  it  be  the  fact,  that  one  or  other  of  the 
objects  specified  in  the  society's  memorandum 
is  charitable  would  make  no  difference. 
There  would  be  no  means  of  discriminating 
what  portion  of  the  gift  was  intended  for  a 
charitable  and  what  portion  for  a  political 
purpose,  and  the  uncertainty  in  this  respect 
would  be  fatal. 

My  Lords,  the  only  way  of  meeting  this 
difficulty  would  be  to  argue  in  favour  of  a 
general  charitable  intention  on  the  part  of 
the  testator.  The  rule  of  equity  in  this  re- 
spect is  well  known,  and,  however  admirable 
in  the  interest  of  the  public,  has,  I  think, 
gone  further  than  any  other  rule  or  canon 
of  construction  in  defeating  the  real  inten- 
tion of  testators.  Perhaps  the  most  striking 
instance  [443]  of  the  application  of  the  rule 
is  the  case  of  be  Costa  v.  De  Paz,  2  Swanst. 
487,  note  (a),  Ambl.  228,  to  which  I  shall 
have  to  return  presently.  There  the  trust 
was  for  the  purpose  of  establishing  an  assem- 
bly for  reading  the  Jewish  law  and  instruct- 
ing the  people  in  the  Jewish  religion.  The 
Jewish  Relief  Act  had  not  yet  been  passed, 
and  therefore  the  gift  could  not  be  applied 
as  directed  by  the  testator.  Nevertheless 
Lord  Hardwicke  held  that,  the  gift  being 
for  a  religious  purpose,  the  testator  had 
manifested  a  general  charitable  intent,  and 
accordingly  the  fund  was  applied  for  paying 
a  preacher  to  instruct  children  in  the  Chris- 
tian instead  of  the  Jewish  religion. 

Any  argument  in  favour  of  the  testator's 
general  charitable  intention  in  the  present 
case  would  have  to  proceed  on  the  footin<; 
that  the  society's  first  and  paramount  ob- 
ject was  charitable,  and  that  its  subsequent- 
objects,  though  not  charitable  in  themselvo*. 
were  entirely  subsidiary  to  the  first  object. 
It  would  be  an  argument  depending  for  its 
validity  on  the  true  construction  of  the  mem- 
orandum, and  precisely  analogous  to  that 
urged  by  the  appellants  in  support  of  their 
contention  that  because  the  society's  first 
object  was  illegal  all  its  other  objects  were 
also  illegal,  or,  as  they  put  it,  tinged  with 
illegality.  I  wil  consider  the  two  arguments 
together. 

The  only  object  specified  in  the  company's 
memorandum  of  association  whicli  can  of 
itself  be  said  to  be  either  charitable  or  illegal 
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is  the  first.  All  the  other  specified  objects 
are  in  themselves  clearly  non-charitable,  and 
admittedly  legal.  The  suggestion  must  be 
that  the  charitable  or  illegal  character  of  the 
first  object  so  clearly  manifests  a  charitable 
or  illegal  intention  on  the  part  of  the  tes- 
tator that  all  the  subsequent  objects  (being 
non-charitable)  must,  on  the  hypothesis  that 
the  first  is  charitable,  be  ignored  altogether, 
or  being  le^gal  must,  on  the  hypothesis  that 
the  first  is  illegal,  be  themselves  treated  as 
illegal.  Such  suggestion,  when  analysed, 
appears  to  rest  entirely  on  the  assumption 
that  the  object  first  specified  in  the  memoran- 
dum must  be  the  paramount  object,  and  that 
all  the  other  specified  objects  must  be  sub- 
sidiary or  subordinate.  Such  an  assumption 
introduces  a  new,  and  in  my  opinion  a  very 
dangerous,  canon  of  construction.  Moreover, 
in  the  present  case  it  appears  to  be  incon- 
sistent with  the  terms  of  the  memorandum 
itself.  The  first  object  is  to  promote  the 
principle  therein  referred  to,  not  in  such 
manner  [444]  as  thereafter  mentioned,  but 
in  such  ways  as  may  from  time  to  time  be 
determined.  This  can  only  point  to  the  sub- 
sequent objects  being  distinct  or  independent 
objects.  Moreover,  one  of  those  objects,  that 
lettered  (l),  is  "to  assist  by  votes  of  money 
or  otherwise  other  societies  or  associated  per- 
sons or  individuals  who  are  specially  pro- 
moting," not  the  first  object,  but  any  of  the 
objects  thereinbefore  mentioned. 

How  can  it  be  argued  that  the  society  is 
precluded  from  giving  assistance  to  societies 
or  individuals  who,  while  repudiating  the 
society's  first  object,  advocate  the  seculari- 
zation of  education  or  the  disestablishment 
of  the  Church  on  political  or  even  on  religious 
grounds?  It  is  impossible  to  limit  the  so- 
cieties or  individuals  to  whom  assistance  may 
be  granted  to  such  as  uphold  the  principle 
referred  to  in  the  society's  first  object.  It  is 
equally  impossible  to  treat  an  act  expressly 
authorized  by  the  memorandum  as  ultra 
vires  the  company  because  of  the  motive  by 
which  the  agents  of  the  company  may  be 
inspired.  The  whole  frame  of  the  memoran- 
dum points  to  the  company  having  distinct 
and  separate  objects,  and  not  to  the  first  ob- 
ject being  paramount  and  the  others  sub- 
sidiary. Any  argument  in  favour  of  a  gen- 
eral illegal  intention  must  therefore  fail. 
Just  as  the  objects  of  the  society  which  the 
testator  had  in  view  in  making  the  gift  can- 
not be  said  to  be  illegal  merely  because  the 
first  object  specified  in  the  memorandum  is 
illegal,  so  also  if  the  society  takes  as  trustee 
it  cannot  be  said  that  the  testator  had  a 
general  charitable  intention  sufficient  to  sup- 
port the  trust  merely  because  the  first  object 
specified  in  the  memorandum  is  charitable. 
It  follows  that  the  trust,  if  a  trust  has  been 
created,  is  wnolly  invalid,  whether  the  first 


object  is  on  the  one  hand  charitable  or  on 
the  other  hand  illegal. 

My  Lords,  I  will  not  proceed  to  consider 
whether  a  trust  for  the  first  object  specified 
in  the  memorandum  would  be  a  valid  trust. 
The  society's  first  object  is  '"to  promote 
the  principle  that  human  conduct 
should  be  based  upon  natural  knowledge  and 
not  upon  super-natural  belief,  and  that  hu- 
man welfare  in  this  world  is  the  proper  end 
of  all  thought  and  action."  A  trust  to  pro- 
mote or  advocate  this  principle  would  certain- 
ly not  be  a  trust  for  the  benefit  of  individuals. 
But  could  it  be  established  as^  a  charitable 
trust?  It  is  certainly  not  within  the  pre- 
amble of  [445]  the  statute  43  KHz.  c.  4. 
This  is  not  conclusive,  though  the  Courts 
have  taken  such  preamble  as  their  guide  in 
determining  what  is  or  is  not  charitable.  It 
is  not  a  religious  trust,  for  it  rel^ates  re- 
ligion to  a  region  in  which  it  is  to  have 
no  influence  on  human  conduct.  The  prin- 
ciple may  have  its  attractions  for  certain 
types  of  mind,  but  on  analysis  it  appears  to 
be  extremely  vague  and  ambiguous.  The 
first  branch  does  not  prescribe  the  end  to 
which  human  conduct  is  to  be  directed.  It 
merely  says  that  whatever  aim  a  man  has 
in  view  he  is  to  base  his  conduct  on  natural 
knowledge  rather  than  on  supernatural  be- 
lief. This  may  merely  mean  that  if,  for  ex- 
ample, we  desire  to  defeat  our  enemies  we 
should  avail  ourselves  of  all  known  scientific 
means,  and  not  rest  idle  in  the  belief  that 
there  is  a  special  providence  looking  after 
our  interests.  The  meaning  intended  must 
necessarily  be  obscure  until  the  terms  "nat- 
ural knowledge"  and  "supernatural  belief" 
are  more  narrowly  defined.  Passing  to  the 
second  branch  of  the  principle,  it  is,  I  think, 
equally  obscure.  It  lays  down  dogmatically 
what  ought  to  be  the  end  of  all  human 
thought  and  action,  "so  think  and  act  as  to 
secure  human  welfare  in  this  world."  No 
hint  is  given  as  to  what  constitutes  human 
welfare,  a  point  on  which  there  is  the  widest 
difiference  of  opinion,  or  as  to  why  any  one 
should  act  on  the  precept  unless  it  be  as- 
sumed that  altruism  is  merely  enlightened 
egoism.  It  would  in  my  opinion  be  quite 
impossible  to  hold  that  a  trust  to  promote 
a  principle  so  vague  and  indefinite  was  a 
good  charitable  trust.  Even  if  the  principle 
to  be  promoted  were  as  definite  as  Kant's 
categoric  imperative,  I  doubt  whether  a  trust 
for  its  promotion  would  be  charitable. 

My  Lords,  it  remains  to  consider  the  ques- 
tion (which  formed  the  chief  topic  of  argu- 
ment at  your  Lordships'  Bar)  whether  the 
promotion  of  the  principle  specified  as  tlie 
society's  first  object  is  either  illesjal  or 
against  the  policy  of  the  law.  A  trust  for 
the  promotion  of  the  principle  being  unen- 
forceable   on    other    grounds,    this    question 
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could  only  arise  on  a  criminal  prosecution 
for  blasphemy  or  in  an  action  to  enforce  a 
contract  entered  into  for  the  purpose  of 
promoting  the  principle.  In  discussing  it  I 
sliall  assume  that  the  principle  involves  a 
denial  of  or  an  attack  upon  some  of  the 
fundamental  doctrines  of  the  Christian  re- 
ligion. 

My  Lords,  on  the  subject  of  blasphemy  I 
have  had  the  advantage  [446 J  of  reading,  and 
I  entirely  agree  with,  the  conclusions  arrived 
at  by  my  noble  and  learned  friends  the  Lord 
Chancellor  and  Lord  Buckmaster.  In  my 
opinion  to  constitute  blasphemy  at  common 
law  there  must  be  such  an  element  of  vilifi- 
cation, ridicule,  or  irreverence  as  would  be 
likely  to  exasperate  the  feelings  of  others 
and  80  lead  to  a  breach  of  the  peace.  I  can- 
not find  that  the  common  law  has  ever  con- 
cerned itself  with  opinion  as  such,  or  with 
expression  of  opinion,  so  far  as  such  ex- 
pression is  compatible  with  the  maintenance 
of  public  order.  Indeed  there  is  express  au- 
thority that  heresy  as  such  is  outside  the 
cognizance  of  a  criminal  Court  imless  the 
heretic  by  setting  up  conventicles  or  other- 
wise endangers  the  peace:  see  Hawkins'  Fleas 
of  the  Crown,  vol.  1,  p.  354.  The  contrary 
view  appears  to  be  based  on  various  dicta  (I 
do  not  think  they  are  more  than  dicta)  to 
the  effect  that  Christianity  is  part  of  the 
law  of  the  land,  the  suggested  inference  be- 
ing that  to  attack  or  deny  any  of  its  funda- 
mental doctrines  must  therefore  be  unlawful. 
The  inference  of  course  depends  on  some  im- 
plied major  premise.  If  the  implied  major 
premise  be  that  it  is  an  offence  to  speak 
with  contumely  or  even  to  express  disap- 
proval of  existing  law,  it  is  clearly  erroneous. 
If,  on  the  other  hand,  the  implied  major 
premise  is  that  it  is  an  offence  to  induce  peo- 
ple to  disobey  the  law,  the  premise  may  be 
accepted,  but  to  avoid  a  non  sequitur  it 
would  be  necessary  to  modify  the  minor 
premise  by  asserting  that  it  is  part  of  the 
law  of  the  land  that  all  must  believe  in  the 
fundamental  doctrines  of  Christianity,  and 
this  again  is  inadmissible.  Christianity  is 
clearly  not  part  of  the  law  of  the  land  in 
the  sense  that  every  offence  against  Chris- 
tianity is  cognizable  in  the  Courts. 

A  good  deal  of  stress  was  laid  in  this  con- 
nection upon  the  Blasphemy  Act  (9  &  10 
Will.  3,  c.  32),  and  its  provisions  undoubtedly 
give  rise  to  certain  difficulties.  I  think,  how- 
ever, for  reasons  which  will  appear  later, 
that  this  Act  should  be  construed  as  impos- 
ing, in  the  case  of  persons  educated  in  or  who 
have  at  any  time  professed  the  Christian 
religion,  certain  additional  penalties  for  the 
common  law  offence  rather  than  as  creating 
a  new  statutory  offence.  The  fact  that  there 
has,  so  far  as  can  be  discovered,  never  been 
a  prosecution  for  an  offence  under  the  Act 


points  to  this  ^iew   having  been  generally 
accepted. 

My  Lords,  on  the  question  whether  the 
promotion  of  the  principle  [447]  in  question 
is  against  public  policy  as  opposed  to  being 
illegal  in  the  criminal  sense  the  appellants 
relied  principally  on  two  authorities — ^name- 
ly, Cowan  V.  Milbourn,  L.  R.  2  £xch.  230,  and 
Briggs  V.  Hartley,  19  L.  J.  Ch.  416, 
In  the  former  case  the  Court,  consisting  of 
Kelly,  C.B.,  Martin,  B.,  and  Bramwell,  B., 
refused  to  enforce  a  contract  for  the  hire  of 
rooms,  the  purpose  of  the  hirer  being  to  use 
the  rooms  for  certain  lectures,  one  of  which, 
as  advertised,  was  to  be  on  "The  Character 
and  Teachings  of  Christ;  the  former  Defective, 
the  latter  Misleading,"  and  another  on  *'The 
Bible  shown  to  be  no  more  Inspired  than 
any  other  Book."  Kelly,  C.B.,  was  of  opin- 
ion that  the  first  of  these  lectures  could  not 
be  delivered  without  blasphemy.  He  referred 
especially  to  the  fact  that  Christianity  was 
part  of  the  law  of  the  land.  Martin,  B., 
agreed.  Branwell,  B.,  quoted  the  Blasphemy 
Act,  and  said  that  the  rooms  were  clearly 
intended  to  be  used  for  a  purpose  declar^ 
by  the  statute  to  be  unla%vful.  It  appears, 
therefore,  that  all  three  judges  considered 
that  the  purpose  was  unlawful  in  the  strict 
sense,  though  Bramwell,  B.,  referred  to  the 
distinction  between  things  actually  unlawful 
in  the  sense  of  being  punishable  and  things 
unlawful  in  the  sense  of  being  contrary  to 
the  policy  of  the  law.  This,  however,  appears 
to  have  been  unnecessary  for  the  decision. 
The  Court  refused  to  enforce  the  contract. 
In  the  case  of  Briggs  v.  Hartley,  19  L.  J. 
Ch.  416,  the  testator  had  created  a  trust  to 
provide  a  prize  for  the  best  essay  on  natural 
theology,  treated  as  a  science,  and  sufficient 
when  so  treated  to  constitute  a  true,  perfect, 
and  philosophical  system  of  universal  re- 
ligion. Shadwell,  V.-C,  held  the  trust  void 
as  inconsistent  with  Christianity.  In  my 
opinion  the  first  of  these  cases  might  possi- 
bly be  supported  on  the  footing  that  the 
lectures  intended  to  be  given  would  involve 
vilification,  ridicule,  or  irreverence  likely  to 
lead  to  a  breach  of  the  peace.  In  so  far  as 
it  decided  that  any  denial  of  or  attack  upon 
the  fundamental  doctrines  of  Christianity 
was  in  itself  blasphemous  either  at  common 
law  or  under  the  statute,  I  think  it  was 
wrong.  The  second  case,  however,  appears  to 
be  a  direct  authority  on  the  point  at  issue, 
for  the  trust  was  clearly  a  good  charity  un- 
less it  could  be  held  contrary  to  the  policy 
of  the  law. 

My  Lords,  I  desire  to  call  the  attention 
of  the  House  to  certain  general  consideration;! 
and  to  certain  authorities  which  have  Ic^ 
[448]  me  to  the  conclusion  that  Briggs  v. 
Hartley,  19  L.  J.  Ch.  416  was  wrongly  de- 
cided and  that  there  is  nothing  contrary  to 
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the  policy  of  the  law  in  an  attack  on  or  a 
denial  of  the  truth  of  Christianity  or  any 
of  its  fundamental  doctrines,  provided  such 
attack  or  denial  is  unaccompanied  by  such 
an  element  of  vilification,  ridicule,  or  irrev- 
erence as  i&  necessary  for  the  common  law 
offence  of  blasphemy.  In  the  first  place  I 
desire  to  say  something  as  to  the  history  of 
religious  trusts. 

IVusts  for  the  purposes  of  religion  have 
always  been  recognized  in  equity  as  good 
charitable  trusts,  but  so  far  as  I  am  aware 
there  is  no  express  authority  dealing  with 
the  question  what  constitutes  religion  for  the 
purpose  of  this  rule.  Prior  to  the  Reforma- 
tion that  form  of  Christianity  now  called 
Roman  Catholic  was  undoubtedly  within  the 
rule,  but  the  same  cannot  be  said  with  equal 
certainty  of  the  other  forms  of  Christianity 
or  of  the  Jewish  religion,  which  has  little  in 
common  with  Christianity  except  its  mono- 
theism and  its  belief  in  the  inspiration  of  the 
Old  Testament.  After  the  Reformation  Ang- 
lican Christianity  was  undoubtedly  within 
the  rule,  but  this  cannot  be  said  with  equal 
certainty  of  Roman  Catholicism  or  of  any 
form  of  Protestant  dissent  or  of  tlie  religion 
of  the  Jews.  The  question  is  complicated 
by  the  fact  that  the  Reformation  was  fol- 
lowed by  a  number  of  penal  statutes  enforc- 
ing conformity  with  the  Established  Church 
and  imposing  penalties  on  the  exercise  of 
any  other  form  of  religion,  whether  Christian 
or  otherwise.  As  long  as  these  statutes  re- 
mained in  force  no  trust  for  the  purposes  of 
any  other  religion  than  the  Christian  re- 
ligion, or  of  any  form  of  Christianity  other 
than  the  Angelican,  were  enforceable,  because 
it  was  clearly  against  public  policy  to  promote 
a  religion  or  form  of  religion  the  exercise  of 
which  was  penalized  by  statute.  The  fact 
that  no  such  trust  was  enforceable  does  not 
show  that  it  was  not  a  trust  for  the  purposes 
of  religion  within  the  meaning  of  the  rule. 

The  Revolution  of  1688  was  followed  by 
the  Toleration  Act  of  that  year,  which  ex- 
^'mpted  Protestant  dissenters  from  the  penal- 
ties imposed  by  the  earlier  Acts,  but  provided 
that  nothing  therein  contained  should  afford 
any  protection  to  Roman  Catholics  or  per- 
sons denying  the  Trinity.  From  the  date  of 
this  Act  all  trusts  for  the  religious  purposes 
-of  any  nonconformist  body  entitled  to  the 
[449]  benefit  of  its  provisions  have  been 
iield  good  charitable  trusts,  and  inasmuch  as 
the  provisions  of  the  Act  do  not  deal  with 
the  validity  of  trusts,  but  merely  give  ex- 
emption from  penalties,  I  think  we  are  safe 
in  assuming  that,  in  the  equitable  rule  as  to 
trusts  for  the  purposes  of  religion  being  char- 
itable, religion  includes  all  forms  of  religion 
which  accept,  as  the  exempted  nonconform- 
ists may  be  said  to  have  done,  the  fundamen- 
tal doctrines  of  the  Christian  faith. 
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But  subsequent  decisiMis  enable  us  to  go  a 
step  further.  The  Unitarian  Relief  Act,  1813 
(as  I  may  call  it)  53  Geo.  3,  c.  160,  repeals 
so  much  of  the  Toleration  Act,  1688,  as  en- 
acts that  nothing  therein  contained  should 
extend  to  give  any  ease  or  benefit  to  persons 
denying  the  Trinity,  and  also  so  much  of  the 
Blasphemy  Act  as  relates  to  persons  denying 
the  Trinity.  As  from  the  passing  of  this  Act 
trusts  for  the  religious  purposes  of  Unita- 
rians have  always  been  held  good  charitable 
trusts.  The  repeal  of  the  Blasphemy  Act, 
which  did  not  itself  affect  the  common  law, 
could  not  alter  the  common  law.  These  deci- 
sions proceed,  therefore,  on  the  footing  that 
a  mere  denial  af  the  Trinity  is  not  criminal. 
The  Unitarian  Relief  Act  containing  no  pro- 
visions as  to  trusts,  they  also  proceed  on  the 
footing  that,  but  for  the  statutory  penalties 
to  which,  prior  to  the  Act,  persons  who  de- 
nied the  Trinity  has  been  subject,  a  trust  for 
a  religion  which  rejects  the  doctrine  of  the 
Trinity  would  have  been  a  good  charitable 
trust.  A  denial  of  or  attack  on  the  doctrine 
of  the  Trinity  can  never,  therefore,  have  been 
either  actually  illegal  or  contrary  to  the 
policy  of  the  law. 

Further,  whatever  mav  have  been  the  case 
with  the  Unitarians  of  1813,  it  is  quite  cer- 
tain that  in  more  recent  years  many  Uni- 
tarians have  not  only  denied  the  Trinity  but 
have  disputed  the  "Divine  authority"  of  the 
Old  and  New  Testament  in  the  sense  in  which 
that  expression  is  ordinarily  used  by  persons 
professing  the  Christian  faith.  If  there  is 
any  doctrine  vital  to  Protestant  Christianity 
it  would  appear  to  be  that  of  the  Divine  au- 
thority of  the  Scriptures,  and  yet  in  the  case 
of  trusts  for  the  religion  of  Unitarians  no 
distinction  has  been  drawn  between  thofie 
who  do  and  who  do  not  hold  this  doctrine. 
It  would  seem  to  follow  that  a  trust  for  the 
purpose  of  any  kind  of  monotheistic  theism 
would  be  a  good  charitable  trust  [460]  and 
that  it  is  not  illegal  or  contrary  to  public 
policy  to  deny  the  authority  of  the  Old  or 
New  Testament. 

The  Roman  Catholic  Relief  Act,  1832,  and 
the  Jewish  Relief  Act.  1846,  expressly  vali- 
date trusts  for  the  purposes  of  the  Roman 
Catholic  and  Jewish  religions.  No  inference 
can,  therefore,  be  drawn  from  any  decision 
since  they  were  placed  on  the  Statute-book. 
But  the  case  of  De  Costa  v.  De  Paz,  2  Swanst. 
487,  note  (a),  Ambl.  228,  to  which  I  have 
already  referred,  is  important  in  this  con- 
nection. It  wa-s  decided  before  the  Jewish 
Relief  Act,  and  Lord  Hardwicke  held  that  a 
trust  for  the  purpoBe  of  the  Jewish  religion 
was  bad  on  the  ground  that  it  was  against 
Christianity  and  Christianity  was  the  law 
of  the  land.  It  would  have  been  enough  to 
say  it  could  not  be  enforced  on  the  sjroiiTui 
that  the  practice  of  the  Jewish  religion  was 
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subject  to  statutory  penalties.  On  further 
consideration,  however,  Lord  Hardwicke  up- 
held the  gift  on  the  ground  that  it  was  for 
a  charitable  purpose  and  that  the  testator's 
general  charitable  intention  ought  not  to 
be  defeated  because  the  fund  could  not  be 
applied  in  the  way  the  testator  desired.  He 
left  it  to  the  Crown  to  direct  a  cy  prfes  ap- 
plication. As  I  have  already  said,  the  Crown 
applied  it  for  the  purposes  of  the  Christian 
religion.  This  case  seems  to  show  that  the 
Jewish  religion  is  within  the  equitable  rule 
and  that,  apart  from  the  statutory  penalties, 
there  was  never  anything  inconsistent  with 
public  policy  in  enforcing  a  trust  for  the 
benefit  of  the  Jewish  religion.  De  Costa  v. 
De  Paz,  2  Swanst.  487,  note  (a),  Ambl.  228, 
was  followed  in  Isaac  v.  Gompertz  (1786) 
cited  in  7  Ves.  Jr.  61.  Lord  Thurlow  there 
lield  that  a  trust  for  the  maintenance  of  a 
Jewish  synagogue  was  charitable,  and  direct- 
ed an  application  to  the  Crown  with  a  view 
to  its  cy  prte  application. 

My  Lords,  apart  from  the  question  of  re- 
ligious trusts  there  is  one  authority  directly 
in  point.  In  Pare  v.  Clegg,  29  Beav.  580,  596, 
the  plaintiff  sued  the  trustees  of  a  friendly 
society  known  as  the  Rational  Society  for 
moneys  lent  to  the  society.  The  trustees  ob- 
jected that  the  society  had  illegal  objects  and 
that  the  money  oould  not  be  recovered  on  that 
account.  The  objects  of  the  society  included 
the  promotion  of  the  following  proposi- 
tions:— 

"(1)  That  all  facts  yet  known  to  man 
indicate  that  there  is  an  external  or  internal 
cause  of  all  existences  by  the  fact  of  their 
[451]  existence:  that  this  all-pervading  cause 
of  motion  and  change  in  the  universe  is  the 
power  which  the  nations  of  the  world  have 
called  God,  Jehovah,  Lord,  &c.;  but  that  the 
facts  are  yet  unknown  to  man  which  define 
what  that  power  is. 

"(2)  That  all  ceremonial  worship  by  man 
of  this  cause,  whose  qualities  are  yet  so  little 
known,  proceeds  from  ignorance  of  his  own 
nature,  and  can  be  of  no  real  utility  in  prac- 
tice; and  that  it  is  impossible  to  train  men 
to  become  rational  in  their  feelings,  thoughts 
or  actions  until  all  such  forms  shall  cease." 

lliese  propositions  are  clearly  anti-Chris- 
tian. If  they  point  to  religion  at  all,  it  is  a 
kind  of  negative  deism,  if  I  may  use  that 
expression,  and  not  a  theistic  religion.  Nev- 
ertheless it  was  held  by  Romilly,  M.R.,  that 
they  contained  nothing  "irreligious  or  im- 
moral," and  that,  therefore,  the  defence 
failed.  It  follows  that  he  oannot  have 
thought  that  there  was  anything  against 
public  policy  in  advocating  deism  or  (a 
fortiori)   any  form  of  monotheism. 

This  conclusion  is  further  borne  out  by 
Thompson  v.  Thompson,  1  Coll.  Ch.  Cas.  381. 
There  the  trust  was  to  pay  a  stipend  to  some 


literary  man  who  had  not  been  sucoesafol 
in  his  career  and  who  would  assist  in  extend- 
ing the  knowledge  of  the  doctrines  to  which 
the  testator  had  devoted  his  attention  and 
pen.  This  was  held  to  be  a  charitable  gift, 
provided  the  testator's  writings,  published 
or  unpublished,  contained  nothing  ''irrelig- 
ious, illegal  or  immoral." 

My  Lords,  in  my  opinion  the  authorities  I 
have  mentioned  are  sufficient  to  establiah 
that  the  first  object  of  the  society *s  memor- 
andum is  not  open  to  objection  as  contrary 
to  the  policy  of  the  law.  It  is  not  illegal, 
for  it  does  not  involve  blasphemy.  It  is  not 
irreligious,  for  it  is  at  any  rate  consistent 
with  that  negative  deism  which  was  held  nak 
to  be  irreligious  in  Pare  v.  Clegg,  29  Beav. 
589.  It  is  not  immoral  or  seditious.  It  is, 
no  doubt,  anti-Christian,  but,  to  adopt  the 
words  of  Coleridge,  J.,  in  Shore  v.  Wilson,  9 
Gl.  &  F.  355,  539,  ''There  is  nothing  unlawful 
at  common  law  in  reverently  doubting  or 
denying  doctrines  parcel  of  Christianity,  how- 
ever fundamental.  It  would  be  difficult  to 
draw  a  line  in  such  matters  aooording  to 
perfect  orthodoxy,  or  to  define  how  far  one 
might  depart  from  it  in  believing  or  teaching 
Mithout  offending  the  law.  The  only  safe, 
and,  as  it  seems  to  me,  practical  [462]  role, 
is  that  which  I  have  pointed  at,  and  which 
depends  on  the  sobriety  and  reverence  and 
seriousness  with  which  the  teaching,  or  be- 
lieving, however  erroneous,  are  maintained." 

My  Lords,  I  am  glad  to  be  able  to  oome 
to  this  conclusion.  It  would  be  a  awious 
matter  for  your  Lordships'  House,  unless 
clearly  compelled  by  authority,  to  lay  down 
a  principle  which  would  not  only  lead  to  the 
anomalies  pointed  out  by  Lord  Buckmasier, 
but  would  preclude  the  Courts  of  thia  coun- 
try from  giving  effect  to  trusts  for  the  par- 
poses  of  religions  which,  however  sacred  they 
may  be  to  millions  of  His  Majesty's  subjects, 
either  deny  the  truth  of  Christianity,  or,  at 
any  rate,  do  not  accept  some  of  its  fundamen- 
tal doctrines. 

On  all  these  grounds  I  think  the  appeal 
fails. 

Lord  Sumneb. — ^My  Lords,  the  question  is 
whether  an  anti-Christian  society  is  incapa- 
ble of  claiming  a  legacy,  duly  bequeathed  to 
it,  merely  because  it  is  anti-Christian.  The 
certificate  proves  that  the  incorporation  is 
that  of  the  statutory  number  of  persons  in 
accordance  with  the  formalities  of  the  AcU 
that  "all  the  requisitions  of  this  Act  in  re- 
spect of  registration  have  been  complied 
with"  (Companies  Act,  1862,  s.  18),  and  that 
the  respondent  society  is  a  complete  person 
in  law.  It  does  not  prove  that  all  the  mem- 
orandum powers  are  lawfully  exercisable. 

What  then  are  the  society's  character  and 
powers?     For   them   we   must   look   at  the 
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memorandum,  and  then  the  question  will  be, 
iDoes   the  law  permit  their   exercise? 

Paragraph  3   (a)  gives  its  principle.    The 
first  part  is  stated  both  as  a  positive  propo- 
sition, namely,  that  human  conduct  should 
be  based  upon  natural  knowledge,  and  as  a 
negative  proposition,  namely,  that  it  should 
not  be   based   on   supernatural    belief.     The 
second  part  is  expressed  only  positively,  name- 
ly, that  human  welfare  in  this  world  is  the 
proper  end  of  all  thought  and   action,   but 
equally  the  n^ative   of  this  proposition  is 
implied.    Since  "human  welfare  is  the  proper 
end  of  all  thought  and  action,"  any  object 
save  the  welfare  of  mankind  in  this  world 
(for  example,  the  glory  of  God)    cannot  be 
&  proper  end  for  any  thought  or  action  at 
all.     The   powers   taken    in   the   subsequent 
paragraphs  are  ancillary   [4Q3]  to  the  first 
and  some  are  so  expressed.     It  is  true  that 
object   (K)  is  ''to  publish  books,"  and  object 
(I.)  ''to  assist  by  votes  of  money  other  socie- 
ties or  associated  persons  or  individuals  who 
are    specially   promoting   any    of   the   above 
objects,"  but  are  we  to  say  that  this  com- 
pany has  among  its  memorandum  powers  the 
publication  of  Bibles  and  Prayer  Books,  the 
subvention  of  Bible  societies,  and  the  doing 
of  all  lawful  things  conducive  to  the  attain- 
ment of  such  objects,  such  as  building  a  mis- 
sion-hall for  reading  the  Bibles  and  offering 
the  prayers?     If  the  memorandum  is  to  be 
so  construed  it  is  decisive  of  the  case,  for  I 
agree  that  this  gift  is  not  an  imperfect  gift 
nor  impressed  with  any  trust  in  the  donee's 
hands,    and    a   donee    who    sometimes    acts 
l^ally  and  sometimes  illegally  cannot  be  de- 
prived of  his  legacy  for  fear  he  might  follow 
the  evil  and  eschew  the  good.     It  is  not  a 
question    of    hoping    for    the    best,    as    was 
argued;  the  law  must  presume  that  what  is 
legal  will  be  done,  if  anything  legal  can  be 
done  under  the  memorandum.    Thus  one  just 
man  may  save  the  city.    To  my  mind,  if  the 
memorandum   be  construed   as  it  is   by  my 
noble  and  learned  friend,  who  has  immediate- 
ly  preceded   me,  any  consideration   of   blas- 
phemy or  Christianity  or  their  legal  position 
is   irrelevant,   for  the  appeal   fails  without 
it,   and  before  we  come  to  it.     I  think  we 
should  look  at  the   substance  and   that  all 
the    paragraphs    should    be   construed   as    if 
they  concluded  with  the  words  "for  the  pur- 
poses and  on  the  principle  stated   in   para- 
graph   (a)."     Surely  a  society  incorporated 
on  such  a  principle  cannot  be  supposed,  as 

a  matter  of  construction,  to  exercise  ancillarv 

• 

powers  on  other  principles  or  for  independent 
purposes.  Of  course,  it  must  be  assumed  that 
the  powers  taken  are  to  be  used,  if  possible, 
for  lawful  ends:  for  example,  to  subsidize  a 
blaspheming  lecturer  would  be. an  ultra  vires 
act,  and  those  who  so  disbursed  the  company's 
money  would  be  personally  liable  to  refund 


it,  apart  from  aiding  and  abetting;  but  as  I 
take  the  memorandum  to  be  that  of  a  society 
deliberately  and  entirely  anti-Christian,  in 
which  opinion  I  believe  the  shareholders 
themselves  would  agree,  I  am  constrained 
to  deal  with  the  question,  What  if  all  the 
company's  objects  are  illegal  per  se?  For  I 
should  be  loth  to  dispose  of  this  case  on  the 
narrow  ground  that,  even  if  all  its  other 
objects  are  illegal,  the  company  in  law  can 
always  wind  up  and  so  dispose  of  its  funds. 

[454]  If  the  respondents  are  an  anti-Chris- 
tian society,  is  the  maxim  that  Christianity 
is  part  of  the  law  of  England  true,  and,  if 
so,  in  what  sense?  If  Christianity  is  of  the 
substance  of  our  law,  and  if  a  Court  of  law 
must,  nevertheless,  adjudge  possession  of  its 
property  to  a  company  whose  every  action 
seeks  to  subvert  Christianity  and  bring  that 
law  to  naught,  then  by  such  judgment  it 
stultifies  the  law.  So  it  was  argued,  and  if 
the  premise  is  right,  I  think  the  conclusion 
follows. 

It  is  not  enough  to  say  with  Lord  Cole- 
ridge, C.J,,  in  Ramsay's  Case,  48  L.  T.  N.  S. 
733,  735,  15  Cox  C.  C.  231,  235,  that  this 
maxim  has  long  been  abolished,  or  with  my 
noble  and  learned  friend  the  Master  of  the 
Rolls  in  the  Court  below  that  "the  older 
view,"  based  on  this  maxim,  "must  now  be 
regarded  as  obsolete."  If  that  maxim  expresses 
a  positive  rule  of  law,  once  established,  though 
long  ago,  time  cannot  abolish  it  nor  dis- 
favour make  it  obsolete.  The  decisions  which 
refer  to  such  a  maxim  are  numerous  and  old, 
and  although  none  of  them  is  a  decision  of 
this  House,  if  they  are  in  agreement  and  if 
such  is  their  effect,  I  apprehend  they  would 
not  now  be  overruled,  however  little  Reason 
might  incline  your  Lordships  to  concur  in 
them.  In  what  sense,  then,  was  it  ever  a  rule 
of  law  that  Christianity  is  part  of  the  law? 

The  legal  material  is  fourfold :  ( 1 )  statute 
law;  (2)  the  criminal  law  of  blasphemy; 
(3)  general  civil  cases;  (4)  cases  relating  to 
charitable  trusts.  From  statute  law  little 
is  to  be  gleaned.  During  the  sixteenth  cen- 
tury many  Acts  were  passed  to  repress  objec- 
tionable doctrines,  but  plainly  statutes  were 
not  needed  if  the  common  law  possessed  an 
armoury  for  the  defence  of  Christianity  as 
part  and  parcel  of  itself.  Indeed,  who  but 
the  King  in  Parliament  could  then  say  wheth- 
er the  Christianitv,  which  for  the  time  bein^: 
formed  part  of  the  coramon  law,  was  the 
Christianity  of  Rome  or  of  Geneva  or  of 
Wittenberg?  Certainly  the  Courts  could  not. 
After  the  Revolution  of  1688  there  were 
passed  the  Toleration  Act  to  give  "some  ease 
to  scrupulous  consciences  in  exercise  of  re- 
ligion," which,  upon  conditions,  relieved  cer- 
tain dissenters  (Papists  and  those  who  de- 
nied the  Trinity  excepted)  from  the  opera- 
tion  of   various   existing   statutes,   and   the 
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Blasphemy  Act,  [465]  which  recites  that 
"many  persons  have  of  late  years  openly 
avowed  and  published  many  blasphemous  and 
impious  opinions,  contrary  to  the  doctrines 
and  principles  of  the  Christian  religion  .  .  . 
and  may  prove  destructive  to  the  peace  and 
welfare  of  this  kingdom."  That  the  Blas- 
phemy Act  simply  added  new  penalties  for 
the  common  law  offence  of  blasphemy,  when 
committed  under  certain  conditions,  was  held 
by  Lord  Hardwicke  in  De  Costa  v.  De  Paz, 

2  Swanst.  487,  note  (a),  Ambl.  228,  and  by 
the  Court  of  King's  Bench  in  Rex  v.  Carlile, 

3  B.  &  Aid.  161,  5  E.  C.  L.  252,  and  Lord 
Eldon  in  Atty.-Gen.  v.  Pearson  (1817)  3 
Meriv.  353,  398,  399,  said  that  the  Tolera- 
tion Act  left  the  common  law  as  it  was  and 
only  exempted  certain  persons  from  the  oper- 
ation of  certain  statutes.  Such,  indeed,  is 
the  clear  language  of  the  statutes,  nor  can 
the  fact  that  persons  are  singled  out  for  spe- 
cial punishments  who  deny  the  Grodhead  of 
the  Three  persons  of  the  Trinity,  the  truth 
of  the  Christian  religion,  and  the  Divine  au- 
thority of  the  Holy  Scriptures,  or  who  main- 
tain that  there  be  more  gods  than  one,  be 
accepted  as  showing  that  the  common  law 
offence  of  blasphemy  consists  in  such  denials 
and  assertions  and  in  nothing  else.  Later 
Acts  have  relieved  various  religious  confes- 
sions from  the  burthen  of  the  Blasphemy  Act 
and  other  statutes,  but,  except  in  so  far  as 
they  deal  with  charitable  trusts  for  the  pur- 
poses of  such  confessions,  on  which  I  do  not 
now  dwell,  they  seem  to  carry  the  present 
matter  no  further. 

The  common  law  as  to  blasphemous  libels 
was  first  laid  down  after  the  Restoration,  and 
here  the  statement  that  Christianity  is  part 
of  the  law  is  first  found  as  one  of  the  grounds 
of  judgment.  Earlier  opinions  of  the  same 
kind  are  curiously  general  in  character.  In 
Bohun  V.  Broughton,  Y.  B.  34  Hen.  6,  fo.  40, 
on  a  quare  impedit,  It  is  said  "a  tielx  leis 
que  ils  de  Saint  Eglise  ont  en  ancien  Scrip- 
ture, covient  a  nous  a  doner  credence;  car 
ceo  common  ley  sur  quel  touts  man[iere]s 
leis  sont  fondes."  Again  in  the  "Doctor  and 
Student"  (dialogue  1,  chs.  5,  6,  and  7)  three 
successive  chapters  state  the  grounds  of  the 
law  of  England — the  first,  the  law  of  reason; 
the  second,  the  law  of  God;  and  the  third,  the 
usage  and  custom  of  the  realm.  When  Lil- 
burne  was  on  his  trial  in  1649  (1649)  4 
How.  St.  Tr.  1269,  1307,  he  complained  that 
he  was  not  [456]  allowed  counsel  and  ap- 
pealed to  the  judges  "to  do  as  they  would 
l»e  done  by."  "You  say  well,"  replied  Lord 
Keble.  "The  law  of  God  is  the  law  of  Eng- 
land." But  all  the  same,  Lilburne  had  to  do 
the  best  he  could  for  himself.  A  passage 
from  Lord  Coke  may  also  be  quoted.  Brooke, 
J.,  had  once  observed  casually  (Y.  B.  12  Hen. 
8,  fo.  4)  that  a  pagan  could  not  have  or  main- 


tain any  action,  and  Lord  Coke  in  Calvin's- 
Case  (1608)  7  Rep.  17a,  founding  himaelf  on 
this  and  on  St.  Paul's  Second  Epistle  to  the 
Corinthians  (ch.  6,  v.  15),  stated  that  infidelB 
are  perpetui  inimici,  and  "a  perpetual  enemy 
cannot  maintain  any  action  or  get- anything 
within  the  realm."  Of  this  Willes,  C.J.,  in 
Omichund  v.  Barker  ( 1745 )  Willes,  538,  542, 
observes:  "Even  the  devils  themselves,  whose 
subjects  he  (Lord  Coke)  says  the  heathens 
are,  cannot  have  worse  principles;  and  be- 
sides the  irreligion  of  it,  it  is  a  most  im- 
politic notion  and  would  at  once  destroy  all 
that  trade  and  commerce  from  which  this  na- 
tion reaps  such  great  benefits."  Evidently  in 
this  interval  the  spirit  of  the  law  had  passed 
from  the  Middle  Ages  to  modem  times.  So 
far  it  seems  to  me  that  the  law  of  the  Ghurch^ 
the  Holy  Scriptures,  and  the  law  of  God  are 
merely  prayed  in  aid  of  the  general  system 
or  to  give  respectability  to  propositions  for 
which  no  authority  in  point  could  be  found. 

At  the  beginning  of  the  seventeenth  cen- 
tury a  considerable  change  of  procedure  took 
place  in  reference  to  religion.  Legate  was 
burnt  at  Smithfield  in  1612  upon  a  writ  de 
haeretico  comburendo,  and  another  heretic, 
named  Wightman,  at  Litchfield  about  the 
same  time,  but  they  were  the  last  persons  to 
go  to  the  stake  in  this  country  pro  salute 
animae.  No  doubt  this  process  was  mori- 
bund. Before  the  Restoration  the  Court  of 
Star  Chamber  and  the  Court  of  High  Com- 
mission had  been  suppressed,  and  at  lengthy 
by  the  statute,  29  Car.  2,  c.  9,  the  writ  de 
haeretico  comburendo  itself  was  abolished 
with  all  process  and  proceedings  thereupon 
and  all  punishment  of  death  in  pursuance  of 
any  ecclesiastical  censures.  It  is  to  be  noted 
that  the  Act,  in  saving  the  jurisdiction  of 
the  Ecclesiastical  Courts  over  "atheism, 
blasphemy,  heresy,  or  schism,"  distinguishes 
blasphemy  from  the  profession  of  false  doc- 
trine, whether  atheistical  or  heretical.  The 
time  of  Charles  11.  was  one  of  notorious 
laxity  both  in  faith  and  morals,  and  for  a 
time  it  seemed  as  if  the  old  sale-guards  [457] 
were  in  abeyance  or  had  been  swept  away. 
Immorality  and  irreligion  were  cognizable 
in  the  Ecclesiastical  Courts,  but  spiritual 
censures  had  lost  their  sting  and  those  civil 
Courts  were  extinct,  which  had  specially 
dealt  with  such  matters  viewed  as  offences 
against  civil  order. 

The  Court  of  King's  Bench  stepped  in  to 
fill  the  gap.  In  .1663  Sir  Charles  Sedley  was 
indicted  for  indecency  and  blasphemy.  (1663) 
1  Sid.  168,  17  How.  St.  Tr.  165.  The  inde- 
cency was  so  gross  that  little  stress  was  laid 
on  the  blasphemy,  which  was  probably  both 
tipsy  and  incoherent.  The  Court  told  the  pris- 
oner that  they  would  have  him  know  that,  al- 
though there  was  no  longer  any  Star  Cham- 
ber, they  acted  as  custos  morum  for  all  the 
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King's  subjects,  and  it  was  high  time  to 
punish  such  profane  actions,  contrary  alike 
to  modesty  and  to  Christianity. 

Then  follows  Taylor's  Case,  1  Vent.  293,  in 
1675,  when  the  indictment  was  for  words 
only,  though  ribald  and  profane  enough. 
This  is  the  earliest  trial  for  blasphemy. 
Adwood's  Case  (1617)  2  Rolle  78,  in  1617 
is  not  an  instance.  It  is  like  Traske's  Case 
(1618)  Hob.  236,  where  the  matter  in  hand 
was  the  making  of  conventicles  as  tending  to 
sedition.  The  indictment  in  Taylor's  Case,  1 
Vent.  293,  is  given  in  Tremamc's  Placita,  p. 
226,  and  shows  that  the  charge  was  not  con- 
fined to  tlie  fact  that  Taylor's  language  was 
contrary  to  true  religion,  but  that  it  was 
considered  dangerous  to  civil  order,  for  it 
concludes:  *'Ad  grave  scandalum  profes- 
sionis  verae  Christianae  religionis  in  de- 
structionem  Christianae  gubernationis  et  so- 
cietatis  .  .  .  ac  contra  pacem  dicti  dominl 
regis." 

Now  Taylor's  Case,  1  Vent.  293,  is  the 
foundation-stone  of  this  branch  of  the  law, 
and  for  a  century  or  so  there  is  no  sign  of 
carrying  the  law  beyond  it.  The  case  repays 
scrutiny.  The  objection  that  the  offence  was 
an  ecclesiastical  one  lay  on  the  very  face  of 
the  words  charged,  and  in  directing  the  jury 
Hale,  C.J.,  found  it  necessary  to  show  why 
it  was  also  a  civil  offence.  He  said  that 
such  kind  of  wicked,  blasphemous  words, 
though  of  ecclesiastical  cognizance,  were  not 
only  an  offense  to  God  and  religion,  but  a 
crime  against  the  laws.  State,  and  Govern- 
ment, and  "therefore  punishable  in  this 
Court.  For  to  say,  religion  is  a  cheat,  is  to 
dissolve  all  those  obligations  whereby  the 
civil  societies  are  preserved."  1  Vent.  293,  3 
Keb.  607,  621.  It  is  true  that  he  added  that 
Christianity  was  [458]  parcel  of  the  laws 
of  England,  "and  therefore  to  reproach  the 
Christian  religion  is  to  speak  in  subversion 
of  the  law,"  but  this  does  not  really  enlarge 
the  previous  statement.  Speaking  in  sub- 
version of  the  law,  without  more,  in  the  sense 
of  saying  that  particular  laws  are  bad  and 
should  be  mended,  has  never  been  a  crim- 
inal offence,  and  agitating  against  them  has 
often  led  on  to  fortune.  Rex  v.  Woolston, 
Fitzg.  64,  2  Stra.  834,  in  1728,  supplies  the 
completion  of  the  doctrine.  Upon  a  motion 
In  arrest  of  judgment  the  Court  followed  Tay- 
lor's Case,  1  Vent.  293,  as  settled  law.  The 
argument  was  that  Woolston's  crime,  if  any, 
was  of  ecclesiastical  cognizance  (he  was  a 
clerg^-man  who  joked  about  the  miracles), 
and  that  "mere  difference  of  opinion  is  tol- 
erated by  law."  Lord  Raymond's  answer 
was.  "I  would  have  it  taken  notice  of,  that 
we  do  not  meddle  with  any  differences  in 
opinion,  and  that  we  interpose  only  where 
the  very  root  of  Christianity  itself  is  struck 
at.     .     .     .     To  say,  an  attempt  to  subvert 


the  established  religion  is  not  punishable  by 
those  laws  upon  which  it  is  established,  is 
an  absurdity."  True  it  is  that  the  last  words 
somewhat  invert  Lord  Hale's  reasoning,  for 
they  seem  to  treat  an  attempt  to  subvert 
the  established  form  of  Christianity  (not 
any  other)  as  an  offence,  because  it  attacks 
the  creature  of  the  law,  not  because  that 
form  is  the  basis  of  the  law  itself  and  the 
bond  of  civilized  society.  At  any  rate  the 
case  leaves  untouched  mere  differences  of 
opinion,  not  tending  to  subvert  the  laws  and 
organization  of  the  realm. 

Curl's  Case  (1727)  2  Stra.  788,  1  Barn. 
K.  B.  29,  heard  about  the  same  time,  was  a 
case  for  publishing  an  obscene  libel,  but  is  of 
some  incidental  importance.  The  Courts 
were  chary  of  enlarging  their  jurisdiction  in 
this  regard,  and  in  Queen  Anne's  time  judg- 
ment had  been  arrested  in  such  a  case  for 
supposed  want  of  precedent,  and  the  offence 
was  treated  as  one  for  ecclesiastical  cog- 
nizance only.  On  a  motion  for  arrest  of  the 
judgment  on  Curl  it  was  argued  that  the 
libel,  being  only  contra  bonos  mores,  was  for 
the  spiritual  Courts.  The  motion  was  re- 
fused, the  Chief  Justice  saying:  "If  it  re- 
flects on  religion,  virtue,  or  morality,  if  it 
tends  to  disturb  the  civil  order  of  society,  ' 
I  think  it  is  a  temporal  offence."  He  said, 
too,  "religion  is  part  of  the  common  law," 
but  Probyn,  J.,  clears  this  up,  adding,  "It  is 
punishable  at  common  law  [469]  as  an  of- 
fence against  the  peace  in  tending  to  weaken 
the  bonds  of  civil  societv." 

At  the  end  of  the  eighteenth  and  begin- 
ning of  the  nineteenth  centuries  various  pub- 
lishers of  Paine's  ^^Ag^  of  Reason"  were  pros- 
ecuted. The  words  indicted  were  chosen  for 
their  scoffing  character,  and  indeed  are  often 
really  blasphemous,  but  the  idea  throughout 
is  that  the  book  was  the  badge  of  revolution 
and  tended  to  jeopardize  the  State.  Thus  in 
the  trial  of  Williams,  26  How.  St.  Tr.  653, 
715,  Ashhurst,  J.,  passing  sentence  on  him  in 
the  Court  of  King's  Bench,  stated  the  ground 
of  this  offence  thus:  "All  offences  of  this 
kind  are  not  only  offences  to  God,  but  crimes 
against  the  law  of  the  land,  and  are  punish- 
able as  such,  inasmuch  as  they  tend  to  de- 
stroy those  obligations  whereby  civil  society 
is  bound  together;  and  it  is  upon  this  ground 
that  the  Christian  religion  constitutes  part 
of  the  law  of  England." 

If  later  cases  seem  to  dwell  more  on  reli- 
gion and  less  on  considerations  of  State,  I 
think,  when  examined,  they  prove  to  be  of 
small  authority.  In  Rex  v.  Waddington,  1 
B.  &  C,  26,  8  E.  C.  L.  12,  there  seems  to 
have  been  little  argument,  and  no  decisions 
were  cited.  Rex  v.  Davison  (1821)  4  B.  & 
Aid.  329,  6  E.  C.  L.  505,  decides  in  effect 
that  contempt  of  God  in  Court  may  be  also 
contempt  of   Ck)urt.     In   1838   Alderson,   B., 


780 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


told  a  York  jury  (Gathercole's  Case  (1838) 
2  Lew.  C.  C.  237,  254)  that  "a  person  may, 
without  being  liable  to  prosecution  for  it, 
attack  Judaism,  or  Mahomedanism,  or  even 
any  sect  of  the  Christian  religion  (save  the 
oatablished  religion  of  the  country ) ;  and 
the  only  reason  why  the  latter  is  in  a  dif- 
ferent situation  from  the  others  is,  because 
it  is  the  form  established  by  law,  and  is 
therefore  a  part  of  the  constitution  of  the 
country.  In  like  manner,  and  for  the  same 
reason,  any  general  attack  on  Christianity 
is  the  subject  of  criminal  prosecution,  be- 
cause Christianity  is  the  established  religion 
of  the  country."  The  defendant,  in  fact,  had 
not  made  any  general  attack  on  Christianity, 
but,  being  a  Protestant  clergyman,  had  foully 
aspersed  a  Roman  Catholic  nunnery.  Wheth- 
er this  strange  dictum  was  material  or  not, 
and  whether  it  is  right  or  not  (and  Baron 
Alderson*s  is  a  great  name),  it  only  shows 
that  the  gist  of  the  offence  of  blasphemy  is 
a  supposed  tendency  in  fact  to  shake  the 
fabric  of  society  generally.  Its  tendency  to 
provoke  an  immediate  [460]  breach  of  the 
peace  is  not  the  essential,  but  only  an  occa- 
sional, feature.  After  all,  to  insult  a  Jew's 
religion  is  not  less  likely  to  provoke  a  fight 
than  to  insult  an  Episcopalian's;  and,  on  the 
other  hand,  the  publication  of  a  dull  volume 
of  blasphemies  may  well  provoke  nothing 
worse  than  throwing  it  into  the  fire. 

Reg.  v.  Hetherington,  5  Jur.  529,  530;  4 
How.  St  Tr.  (N.  S.)  563,  was  a  motion  in 
arrest  of  judgment.  Even  here,  alongside  of 
the  propositions  that  the  Old  Testament  con- 
tains the  law  of  God,  and  that  "it  is  certain 
that  the  Christian  religion  is  part  of  the  law 
of  the  land"  (per  Patteson,  J.),  we  find 
Lord  Denmann,  C.  J.,  saying:  "As  to  the  ar- 
gument, that  the  relaxation  of  oaths  is  a 
reason  for  departing  from  the  law  laid  down 
in  the  old  cases,  we  could  not  accede  to  it 
without  saying  that  there  is  no  mode  by 
which  religion  holds  society  together  but  the 
administration  of  oaths;  but  that  is  not  so, 
for  religion  .  .  .  contains  the  most  pow- 
erful sanction  for  good  conduct,"  Reg.  v. 
Moxon,  4  How.  St.  Tr.  (N.  S.)  693,  is  of 
small  authority.  Later  prosecutions  add 
nothing  until  Lord  Coleridge's  direction  to 
the  jury  in  Reg.  v.  Ramsay,  15  Cox  C.  C. 
231;  Cab.  &  £1.  126.  For  thirty  years  this 
direction  has  been  followed,  nor  was  it  ar- 
gued by  the  appellants  that  the  publication 
of  anti-Christian  opinions,  without  ribaldry 
or  profanity,  would  now  support  a  conviction 
for  blasphemy.  It  is  no  part  of  your  Lord- 
ships' task  on  the  present  occasion  to  decide 
whether  Lord  Coleridge's  ruling  was  or  was 
not  the  last  word  on  the  crime  of  blasphemy, 
but  the  history  of  the  cases  and  the  conclu- 
sion at  present  reached  go  to  show  that  what 
the  law  censures  or  resists  is  not  the  mere 


expression  of  anti-Christian  opinion,  whatever 
be  the  doctrines  assailed  or  the  arguments 
employed. 

It  is  common  ground  that  there  is  no  in- 
stance recorded  of  a  conviction  for  a  blas- 
phemous libel,  from  which  the  fact,  or,  at 
any  rate,  the  supposition  of  the  fact,  of  con- 
tumely and  ribaldry  has  been  absent,  but 
this  was  suggested  to  be  of  no  real  signifi- 
cance for  these  reasons.  Such  prosecutions, 
it  was  said,  often  seem  to  be  prosecutions, 
and  are  therefore  unpopular,  and  so  only  the 
gross  cases  have  been  proceeded  against. 
This  explains  the  immunity  of  the  numerous 
agnostic  or  atheistic  writings  so  much  relied 
on  by  Secularists.  All  it  really  shows  is  that 
no  one  cares  to  prosecute  such  things  till 
[461]  they  become  indecent,  not  that,  de- 
cently put,  they  are  not  against  the  law. 
Personally  I  doubt  all  this.  Orthodox  zeal 
has  never  been  lacking  in  this  country.  The 
Society  for  Carrying  into  Effect  His  Majes- 
ty's Proclamations  against  Vice  and  Immo- 
rality, which  prosecuted  Williams  in  1797, 
has  had  many  counterparts  both  before  and 
since,  and  as  anti-Christian  writings  are  all 
the  more  insidious  and  effective  for  being 
couched  in  decorous  terms,  I  think  the  fact 
that  their  authors  are  not  prosecuted,  while 
ribald  blasphemers  are,  really  shows  that 
lawyers  in  general  hold  such  writings  to  be 
lawful  because  decent,  not  that  they  are 
tolerable  for  their  decency  though  unlawful 
in  themselves.  In  fact,  most  men  have 
thought  that  such  writings  are  better  pun- 
ished with  indifference  than  with  imprison- 
ment. 

I  may  now  turn  to  decisions  in  civil  cases 
other  than  cases  of  charitable  trusts.  They 
are  at  least  inconclusive.  In  Murray  t. 
Benbow,  4  St.  Tr.  (N.  S.)  1409,  1410,  Byron's 
"Cain"  was  in  question.  Lord  Eldon  read  it, 
and,  as  it  happened,  was  able  to  compare  it 
with  "Paradise  Lost."  "You  have  alluded," 
he  says,  "to  Milton's  immortal  work.  It  did 
happen  in  the  course  of  last  Long  Vacation, 
amongst  the  sollicitae  jucunda  oblivia  vitae, 
I  read  that  work  from  beginning  to  end. 
.  .  .  Taking  it  altogether,  it  is  clear  that 
the  object  and  effect  were  not  to  bring  into 
disrepute,  but  to  promote  the  reverence  of 
our  religion."  So  judging  "Cain"  he  doubt- 
ed, and,  as  an  injunction  was  matter  of  dis- 
cretion and  not  of  right,  he  refused  an  in- 
junction till  the  plaintiff's  right  had  been 
established  at  law.  According  to  Smiles*s 
John  Murray  (i.  428)  the  necessary  action 
was  brought,  a  jury  upheld  the  copyright, 
and  on  a  subsequent  application  the  injunc- 
tion was  granted.  About  the  same  time* 
however,  in  1822,  in  Lawrence  v.  Smith,  Jac. 
471,  an  injunction  had  been  obtained  ex  parte 
to  restrain  the  issue  of  a  pirated  edition  of 
the  plaintiff's  "Lectures  on  Physiology.'*    As 


BOWMAN  V.  SECULAR  SOCIETY. 

[1917}   A.  C.  k06. 


781 


the  lectures  seemed  to  him  to  question  the 
immorality  of  the  soul,  Lord  Eldon  dissolved 
it  as  a  matter  of  discretion  and  in  the  ab- 
sence of  any  judgment  deciding  the  right  at 
law,  and  observed  that  "the  law  does  not 
give  protection  to  those  who  contradict  the 
Scriptures,"  a  dictum  which,  in  its  full  width, 
[462]  imperils  copyright  in  most  books  on 
geology.  In  the  present  case  the  respondents 
do  not  appeal  for  protection  to  the  Court's 
discretion,  but  vindicate  a  right  of  property, 
as  clearly  established  as  if  there  were  a  ver- 
dict. Again  in  Pare  v.  Clegg,  29  Beav.  580, 
Lord  Romilly,  M.R.,  gave  judgment  against 
the  defendant,  remarking  that  the  society 
which  he  represented,  thougli  based  on  irra- 
tional principles,  was  not  formed  "for  the 
purpose  of  propagating  irreligious  and  im- 
moral doctrines,"  and  so  was  liable.  This  is 
not  authority  for  saying  generally  that  a 
society  formed  for  the  purpose  of  propstgat- 
ing  irreligious  doctrines  could  not  be  made 
to  pay  its  debts.  At  most  they  must  be  such 
irreligious  doctrines  as  the  law  forbids,  and 
that  leaves  open  the  whole  question  what  it 
is  that  the  law  forbids.  Whether  or  not  it 
is  an  authority  directly  in  favour  of  the 
respondents  I  am  not  prepared  to  say. 
Cowan  V.  Milbourn,  L.  K.  2  Exch.  230,  has 
long  stood  unchallenged.  The  judges  meant 
to  decide  no  new  law,  but  to  follow  and  apply 
the  passages  cited  from  Starkie  on  Libel.  I 
cannot  follow  the  observation  of  Lord  Cole- 
ridge, C.  J.,  in  Reg.  v.  Ramsay,  15  Cox  C.  C. 
231 ;  Cab.  &  El.  126,  that  the  judgments,  or 
at  any  rate  that  of  Bramwell,  B.,  turn  on 
the  effect  of  the  statute  of  William  III.  The 
rooms  had  been  engaged  for  two  purposes. 
One  was  for  a  tea  party  and  ball  in  memory 
of  Tom  Paine,  and  the  other  was  the  delivery 
of  the  lectures  in  question.  As  to  the  first, 
the  recorder  left  the  case  to  the  jury,  who 
gave  a  farthing  damages  for  the  frustration 
of  this  dismal,  but  no  doubt  harmless,  fes- 
tivity. As  to  the  other,  some  fear  of  a 
breach  of  the  peace  may  have  existed,  for 
intervention  by  the  chief  constable  is  men- 
tioned in  the  Law  Reports,  but  not  in  the 
Law  Journal,  Law  Times,  or  Weekly  Re- 
porter. Tlie  plea,  36  L.  T.  N.  S.  290,  alleged 
a  purpose  "to  use  the  said  rooms  for  certain 
irreligious,  blasphemous,  and  illegal  lec- 
tures," but  they  had  not  been  delivered,  and 
no  indictable  words  could  have  been  assigned. 
The  recorder  refused  to  leave  the  question 
of  purpose  to  the  jury  with  regard  to  the 
lectures.  The  argument  in  moving  for  the 
rule  was  that  the  case  should  have  gone  to 
the  jury,  for  the  placards  per  se  did  not 
prove  an  intention  to  insult  or  mislead,  and 
temperate  discussion  of  such  subjects  is  law- 
ful. Clear Iv  the  recorder  had  ruled  that 
under  such  titles  no  [463]  lecture  could  be 
delivered  that  would  not  be  unlawful.     It  is 


upon  such  a  presentation  of  the  case  and,  I 
suppose,  on  such  a  ruling  at  the  trial  that 
Kelly,  C.  B.,  said  "Such  a  lecture  cannot  be 
delivered  .  .  .  without  blasphemy  and 
impiety,"  and  from  this  his  colleagues  do  not 
dissent.  I  do  not  think  that  the  Court  were 
finding  in  the  placards  and  the  chief  con- 
stable a  quia  timet  justification  for  the  de- 
fendant's breach  of  contract.  Their  ground 
was  that  the  hiring  was  and  could  only  be 
for  an  illegal  object,  and  therefore  the  con- 
tract could  not  be  enforced.  The  distinction 
is  well  settled  between  things  which  are  ille- 
gal and  punishable  and  things  which,  though 
not  punishable,  are  illegal  so  as  not  to  sup- 
port a  contract  for  good  consideration.  Pros- 
titution is  one  of  the  common  examples. 
Bramwell,  B.,  evidently  thought  that  Secu- 
larism was  another.  But  this  reasoning  pos- 
tulates that,  whatever  lectures  were  actually 
delivered,  they  could  not  but  be  unlawful* 
Lectures,  lawful  because  decently  expressed, 
could,  however,  have  been  delivered  under 
those  titles,  and  therefore  the  hiring  was  not 
conclusively  shown  to  have  been  for  an  un- 
lawful purpose  and  void.  The  case  should 
have  gone  to  the  jury.  The  alternative  view 
of  the  case  must  be  that  the  whole  Court 
held  that  any  general  denial  or  dispute  of 
Christian  faith  is  unlawful,  which  had  not 
been  held  at  law  before.  From  this  it  would 
follow  that  a  person,  whose  business  it  was 
to  publish  and  sell  anti-Christian  books,  need 
neither  pay  his  printer's  bill  nor  the  poor 
rates  for  his  shop,  a  proposition  which  is 
refuted  by  stating  it,  and  from  which  at 
least  two  members  of  the  Court  in  Cowan  v. 
Milbourn,  L.  R.  2  Exch.  230,  would  have  re- 
coiled.   I  think  the  decision  was  wrong. 

As  to  De  Costa  v.  De  Paz,  2  Swanst.  487, 
note  (a),  490,  n.;  Ambl.  228,  Lord  Hard- 
wicke  is  reported  as  saying  that  there  is  a 
great  difference  between  laying  penalties  on 
persons  for  the  exercise  of  their  religion  and 
establishing  them  by  acts  of  the  Court.  So 
here  I  think  there  is  a  great  difference  be- 
tween laying  civil  disabilities  on  a  man  for 
the  profession  of  his  irreligion  or  on  a  com- 
pany for  the  exercise  of  its  memorandum 
powers,  however  contrary  to  Christianity, 
and  establishing  them  by  the  act  of  the 
Court.  The  appellants'  claim  is  that  the 
Court  should  deny  the  respondent  company's 
right  to  receive  this  money  on  the  ground 
that  it  cannot  make  any  lawful  use  of  it,  not 
that  it  [464]  should  establish  the  money  in 
the  company's  hands  as  a  charitable  trust 
for  un-Christian  objects.  It  is  true  that 
Lord  Hardwicke  goes  on  to  say  that  "the 
intent  of  this  bequest  must  be  taken  to  be 
in  contradiction  to  the  Christian  religion, 
which  is  a  part  of  the  law  of  the  land  .  .  . 
for  the  constitution  and  policy  of  this  realm 
is  founded  thereon,"  and  there  are  a  good 
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many  other  cases  of  the  same  kind,  especially 
Briggs  V.  Hartley,  19  L.  J.  Ch.  416,  in  which 
similar  language  is  used;  but  charitable 
trusts  form  a  particular  and  peculiar  branch 
of  the  law,  and  I  do  not  think  that  the  rea- 
soning, and  still  less  the  remarks,  contained 
in  those  cases  bear  usefully  on  general  prin- 
ciples. However  right  it  may  be  to  refuse 
the  aid  of  the  law  in  establishing  a  trust  for 
Secularist  purposes,  I  cannot  see  wliy  a  Secu- 
larist is  not  to  receive  a  gift  of  money  be- 
cause he  is  a  Secularist  and  says  so.  I  will 
not  further  pursue  the  cases  cited  on  chari- 
table trusts,  nor  could  I  presume  to  add  to 
wliat  has  fallen  from  my  noble  and  learned 
friend  Lord  Parker  of  Waddington. 

My  Lords,  with  all  respect  for  the  great 
names  of  the  lawyers  who  have  used  it,  the 
phrase  ''Christianity  is  part  of  the  law  of 
England"  is  really  not  law;  it  is  rhetoric, 
as  truly  so  as  was  Erskine's  peroration  when 
prosecuting  Williams:  "No  man  can  be  ex- 
pected to  be  faithful  to  the  authority  of  man, 
who  revolts  against  the  Government  of  God." 
One  asks  what  part  of  our  law  may  Chris- 
tianity be,  and  what  part  of  Christianity 
may  it  be  that  is  part  of  our  law?  Best, 
C.  J.,  once  said  in  Bird  v.  Holbrook  (1828) 
4  Bing.  628,  641,  13  E.  C.  L.  91,  95  (a  case 
of  injury  by  setting  a  spring-gun):  "There 
is  no  act  which  Christianity  forbids,  that 
the  law  will  not  reach :  if  it  were  otherwise, 
Christianity  would  not  be,  as  it  has  always 
been  held  to  be,  part  of  the  law  of  England;" 
but  this  was  rhetoric  too.  Spring-guns,  in- 
deed, were  got  rid  of,  not  by  Christianity, 
but  bv  Act  of  Parliament.  "Thou  shalt  not 
steal"  is  part  of  our  law.  "Thou  shalt  not 
commit  adultery"  is  part  of  our  law,  but 
another  part.  "Thou  shalt  love  thy  neigh- 
bour as  thyself"  is  not  part  of  our  law 
at  all.  Christianity  has  tolerated  chattel 
slaver^';  not  so  the  present  law  of  England. 
Ours  is,  and  always  has  been,  a  Christian 
State.  The  English  family  is  built  on  Chris- 
tian ideas,  and  if  the  national  religion  is  not 
Christian  there  is  none.  English  law  may 
well  be  called  a  Christian  law,  but  we  apply 
many  of  its  rules  and  most  of  its  principles, 
[465]  with  equal  justice  and  equally  good 
government,  in  heathen  communities,  and  its 
sanctions,  even  in  Courts  of  conscience,  are 
material  and  not  spiritual. 

Frequently  as  the  proposition  in  question 
appears  in  one  form  or  another,  it  is  always 
as  something  taken  for  granted  and  handed 
down  from  the  past  rather  than  as  a  delib- 
erate and  reasoned  proposition.  It  constant- 
ly has  been  used  in  charging  juries  as  to 
unmistakably  scurrilous  words,  where  there 
was  neither  opportunity  nor  occasion  for  de- 
fining the  limits  of  legitimate  religious  and 
irreligious  opinion.  I  question  if  the  founda- 
tions   of   the   criminal   law   of   blasphemous 


libel  were  ever  fully  investigated  in  any 
Court  before  Reg.  v.  Ramsay,  15  Cox  C.  C. 
231;  Cab.  &  El.  126.  Even  then  Lord  Cole- 
ridge passed  over  numerous  decisions.  To  be 
sure  his  omissions  were  faithfully  dealt  with 
soon  afterwards  by  Stephen,  J.,  one  of  his 
own  puisnes,  in  a  popular  periodical,  and 
this  paper  your  Lordships  allowed  Mr.  Talbot 
to  read  as  part  of  his  argument,  to  which, 
nevertheless,  it  added  nothing  either  in  learn- 
ing or  in  cogency.  Such  observations,  too, 
have  often  been  employed  by  judges  of  first 
instance  in  cases  relating  to  charitable  trusts, 
where  there  was  equally  little  need  for  any 
analysis  of  the  proposition  or  for  discussion, 
either  historical  or  juridical,  of  its  implica- 
tions. It  is  fairly  clear,  too,  that  men  of 
the  utmost  eminence  have  thought,  and  said 
advisedly,  that  mere  denials  of  sundry  essen- 
tials of  the  Christian  faith  are  indictable  as 
such.  Hawkins,  in  his  Pleas  of  the  Crown, 
bk.  i.,  ch.  26,  p.  358,  says  that  "all  blas- 
phemies against  God;  as  denying  His  being 
.  .  .  "  as  well  as  "all  profane  scoffing  at 
the  Holy  Scripture"  are  punishable  offences, 
and  adds  as  the  reason  for  punishing  the 
latter  that  offences  of  this  nature  ^'tend  to 
subvert  all  religion  or  morality,  which  are 
the  foundation  of  government."  Blackstone, 
bk.  iv.,  p.  59,  describes  a  class  of  "offences 
more  immediately  against  God  and  religion" 
consisting  in  "blasphemy  against  the  Al- 
mighty, by  denying  his  being  or  providence" 
or  "contumelious  reproaches  of  our  Saviour 
Christ,"  and  refers  to  this  head  "all  profane 
scoffing  at  the  holy  scripture  or  exposing  it 
to  contempt  and  ridicule."  Probably  few 
great  judges  have  been  willing  to  go  further 
in  questions  of  religious  liberty  than  Lord 
Mansfield  in  his  eloquent  address  [466]  to 
this  House  in  Evans  v.  Chamberlain  of  Lon- 
don, 2  Burn's  Ecc.  Law,  p.  218;  16  Parly. 
History,  pp.  316,  317.  Yet  there  he  says: 
"The  eternal  principles  of  natural  religion 
are  part  of  the  common  law:  the  essential 
principles  of  revealed  religion  are  part  of  the 
common  law;  so  that  any  person  reviling, 
subverting,  or  ridiculing  them  may  be  prose- 
cuted at  common  law."  Again,  the  very  care- 
ful Commissioners  on  the  Criminal  I^w,  of 
whom  Serjeant  Starkie  was  one  and  Sir  Wil- 
liam VVightman  another,  observe  in  their 
Sixth  Report,  p.  85:  "Although  the  law 
distinctly  forbids  all  denial  of  the  being  and 
providence  of  God,  or  the  truth  of  the  Chris- 
tian religion  .  .  .  it  is  onlv  where  irre- 
ligion  assumes  the  form  of  blasphemy,  in  its 
true  and  primitive  meaning,  and  has  consti- 
tuted an  insult  both  to  God  and  man,  that 
the  interference  of  the  criminal  law  has  taken 
place."  Nevertheless  it  seems  to  need  no 
citation  of  authorities  (the  opinions  of  the 
majority  of  the  Judges  in  your  Lordships* 
House  in  Shore  v.  Wilson,  9  CI.  &  F.  365, 
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having  been  fully  discussed)  to  show  that  a 
temperate  and  respectful  denial,  even  of  the 
existence  of  God,  is  not  an  offence  against 
our  law,  however  great  an  offence  it  may  be 
against  the  Almighty  Himself,  and,  except 
for  Cowan  v.  Milbourn,  L.  R.  2  Exch.  230, 
it  has  never  been  decided  outside  of  the 
region  of  charitable  trusts  that  such  a  denial 
affects  civil  rights.  I  cannot  bring  myself  to 
think  that  it  does  so.  What,  after  all,  is 
really  the  gist  of  the  offence  of  blasphemy, 
or  of  itH  nature  as  a  cause  of  civil  disability? 
Ribaldry  has  been  treated  as  the  gist,  which 
must  be  a  temporal  matter;  as  between  crea- 
ture and  Creator,  how  can  the  bad  taste  or 
the  provocative  character  of  such  a  denial 
come  into  question?  The  denial  itself,  not 
tho  mode  of  it,  must  be  what  merits  the 
Divine  anger:  but  that  is  an  offence  against 
God.  Our  Courts  of  law,  in  the  exercise  of 
their  own  jurisdiction,  do  not,  and  never  did 
that  I  can  find,  punish  irreligious  words  as 
offences  against  God.  As  to  them  they  held 
that  deorum  injuriae  dis  curae.  They  dealt 
with  such  words  for  their  manner,  their  vio- 
lence, or  ribaldry,  or,  more  fully  stated,  for 
their  tendency  to  endanger  the  peace  then 
and  there,  to  deprave  public  morality  gener- 
ally, to  shake  the  fabric  of  society,  and  to 
be  a  cause  of  civil  strife.  The  words,  as  well 
as  the  acts,  which  tend  to  endanger  society 
differ  from  time  to  time  in  proportion  as 
society  is  stable  [467]  or  insecure  in  fact, 
or  is  believed  by  its  reasonable  members  to 
be  open  to  assault.  In  the  present  day  meet- 
ings or  processions  are  held  lawful  which  a 
hundred  and  fifty  years  ago  would  have  been 
deemed  seditious,  and  this  is  not  because  the 
law  is  weaker  or  has  changed,  but  because, 
the  times  having  changed,  society  is  stronger 
than  before.  In  the  present  day  reasonable 
men  do  not  apprehend  the  dissolution  or  the 
downfall  of  society  because  religion  is  pub- 
licly assailed  by  methods  not  scandalous. 
Whether  it  is  possible  that  in  the  future 
irreligious  attacks,  designed  to  undermine 
fundamental  institutions  of  our  society,  may 
come  to  be  criminal  in  themselves,  as  con- 
stituting a  public  danger,  is  a  matter  that 
does  not  arise.  The  fact  that  opinion  ground- 
ed on  experience  has  moved  one  way  does  not 
in  law  preclude  the  possibility  of  its  moving 
on  fresh  experience  in  the  other;  nor  does 
it  hind  succeeding  generations,  when  condi- 
tions have  again  changed.  After  all,  the 
question  whether  a  given  opinion  is  a  danger 
to  society  is  a  question  of  the  times  and  is 
a  question  of  fact.  I  desire  to  say  nothing 
that  would  limit  the  right  of  society  to  pro- 
tect itself  by  process  of  law  from  the  dangers 
of  the  moment,  whatever  that  right  may  be, 
but  only  to  say  that,  experience  having 
proved  dangers  once  thought  real  to  be  now 
negligible,   and   dangers   once   very   possibly 


imminent  to  have  now  passed  away,  there  is 
nothing  in  the  general  rules  as  to  blasphemy 
and  ir religion,  as  known  to  the  law,  which 
prevents  us  from  varying  their  application  to 
the  particular  circumstances  of  our  time  in 
accordance  with  that  experience.  If  these 
considerations  are  right,  and  the  attitude  of 
the  law  both  civil  and  criminal  towards  all 
religions  depends  fundamentally  on  the  safety 
of  the  State  and  not  on  the  doctrines  or 
metaphysics  of  those  who  profess  them,  it  is 
not  necessary  to  consider  whether  or  why 
any  given  body  was  relieved  by  the  law  at 
one  time  or  frowned  on  at  another,  or  to 
analyse  creeds  and  tenets.  Christian  and 
other,  in  which  I  can  profess  no  competence. 
Accordingly  I  am  of  opinion  that  acts  merely 
done  in  furtherance  of  paragraph  3  (a)  and 
other  paragraphs  of  the  respondents'  memo- 
randum are  not  now  contrary  to  the  law,  and 
that  the  appeal  should  be  dismissed. 

Lord  Buckmasteb. — My  Lords,  the  terms 
of  the  will  of  the  testator  and  the  circum- 
stances leading  up  to  this  appeal  do  not  de- 
mand [468]  close  attention,  for  according  to 
the  appellants'  argument  the  whole  question 
to  be  decided  depends  upon  the  meaning  of 
the  3rd  article  of  the  memorandum  of  asso- 
ciation of  the  respondent  company,  and  upon 
the  determination  of  whether  this  article, 
properly  construed,  renders  the  real  object 
of  the  respondent  company  either  criminal  or 
illegal  as  contrary  to  the  common  law.  The 
point  of  construction  must  be  decided  by 
considering  the  fair  meaning  of  the  language 
used  and  without  resort  to  external  means. 
Neither  the  documents  preliminary  to  the  in- 
corporation of  a  company  registered  with  a 
memorandum  of  association,  nor  the  action 
of  directors  after  a  company  has  been  formed, 
can  properly  be  received  in  evidence  for  the 
purpose  of  determining  what  the  objects  of 
the  company  may  be. 

Clause  3,  sub-head  (A)  of  the  memorandum 
defines  the  main  object  of  the  company  in 
these  words:  '*To  promote,  in  such  ways 
as  may  from  time  to  time  be  determined,  the 
principle  tliat  human  conduct  should  be  based 
upon  natural  knowledge,  and  not  upon  super- 
natural belief,  and  that  human  welfare  in 
this  world  is  the  proper  end  of  all  thought 
and  action." 

Upon  this  follow  a  series  of  objects  which 
in  themselves  it  is  not  suggested  are  ob- 
noxious to  the  law,  while  the  last  sub-head 
of  the  clause  is  in  general  terms  and  gives 
power  *'to  do  all  such  other  lawful  tilings 
as  are  conducive  or  incidental  to  all  or  anv 

• 

of  the  above  objects."  Without  this  last  pro- 
vision the  true  construction  of  the  memoran- 
dum would  involve  the  view  that  if  the  de- 
fined objects  could  be  attained,  either  by 
lawful   or   by  unlawful  means,  it  was   onlv 
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those  that  were  lawful  that  were  permitted. 
But  the  latter  provision  makes  the  meaning 
quite  plain. 

This  conclusion,  however,  does  not  affect 
the  appellants'  case,  which  depends  upon  the 
assertion  that  there  are  no  lawful  ways  by 
which  the  objects  of  the  society  can  be  car- 
ried out.  It  is  said  that  the  true  meaning 
of  the  memorandum  is  to  encourage  the 
propagation  of  doctrines  directly  contrary  to 
the  Christian  faith — doctrines  that  are  inim- 
ical to  the  central  principle  of  Christianity 
and  incapable  of  reconciliation  with  any  es- 
sential portion  of  its  creeds.  Warrington, 
L.J.,  indeed,  thought  that  to  promote  such 
objects  would  be  to  promote  atheism,  and  as 
this  may  be  a  material  matter  it  is  necessary 
to  state  the  reasons  why  I  am  unable  to 
accept  this  view. 

[469]  Natural  law  may,  as  it  seems  to  me, 
be  properly  regarded  as  part  of  the  Divine 
purpose,  revealed  through  the  instrument  of 
reason;  and  if  natural  knowledge  be  accept- 
ed, as  on  this  assumption  it  must,  as  equiva- 
lent to  the  truth,  then  to  take  that  as  the 
basis  of  human  conduct,  as  the  first  part  of 
the  clause  directs,  does  not,  to  my  mind, 
necessarily  mean  that  a  belief  in  God  is 
thereby  excluded. 

The  latter  part  of  the  clause,  which  says 
that  human  welfare  in  this  world  is  "the 
proper  end  of  all  thought  and  action,"  is 
more  difficult.  That  human  welfare  is  a 
proper  end  of  thought  and  action  few  would 
dispute — it  is  the  end  on  which  the  noblest 
minds  have  concentrated  their  highest  effort; 
even  if  it  be  regarded  as  the  sole  object,  I 
can  conceive  it  being  steadfastly  pursued  by 
people  who  possessed  a  firm  belief  in  a  su- 
preme invisible  Power  using  the  instrument 
of  man's  agency  to  accomplish  the  Divine 
will.  That  this  clause  of  the  memorandum 
defines  an  object  contrary  to  the  generally 
accepted  conception  of  the  Christian  faith  is, 
I  think,  assented  to  by  all  who  have  heard 
this  case,  and  from  this  view  I  am  not  pre- 
pared to  dissent.  It  is  not  necessary,  and 
if  unnecessary  it  is  certainly  not  desirable, 
to  attempt  a  definition  of  what  the  law  would 
regard  as  the  essential  features  of  that  faith. 
It  is  sufficient  to  say  that  the  respondent 
company  has  as  its  main  object  the  propaga- 
tion of  doctrines  hostile  to  the  Christian  re- 
ligion, and  the  question  to  be  determined  is 
whether  it  is  in  consequence  an  illegal  asso- 
ciation— ^incapable  of  receiving  or  holding 
property. 

This  objection  is  stated  by  Mr.  Talbot  (to 
whom  I  am  much  indebted  for  his  research 
and  for  the  matter  and  manner  of  his  argu- 
ment) by  saying  that  such  doctrine  offends, 
in  the  first  case,  against  the  common  law, 
which  prohibits  blasphemy.  He  regards  the 
essence  of  legal  blasphemy  as  the  publication 


of  matter  denying  or  hostile  to  the  ChriBtiaD 
faith,  and  he  rejects  the  interpretation  put 
upon  it  by  Erskine,  J.,  in  Shore  v.  Wilson, 
9  CI.  &  F.  355,  624,  by  Lord  Denman,  C.  J., 
in  Reg.  v.  Hetherington,  4  St.  Tr.  (N.  S.) 
663,  590,  and  by  Lord  Coleridge,  C.J.,  in 
Reg.  v.  Ramsay,  16  Cox  C.  C.  231,  each  of 
whom  states  the  law  so  as  to  limit  the  offence 
to  the  act  of  denial  associated  with  ribald, 
contumelious,  or  scurrilous  language  [470] 
or  conduct.  I  am  unable  to  accept  the  ap- 
pellants' contention  as  correct.  To  do  so 
would  involve  the  conclusion  that  all  adverse 
critical  examination  of  the  doctrines  of 
Christianity — even  though  it  was  conducted 
with  the  utmost  reverence — ^was  a  blasphe- 
mous publication  which  rendered  the  writer 
liable  to  criminal  proceedingK.  It  would,  in- 
deed, be  hard  to  find  a  worse  service  that 
could  be  done  to  the  Christian  faith  than  to 
prevent  people  from  explaining  and  inviting 
an  answer  to  the  reasoned  convictions  that 
led  them  to  question  its  truth. 

The  common  law  which  forbids  blasphemy 
is  to  be  gathered  from  usage  and  custom,  and 
it  is  a  striking  fact  that  with  one  possible 
exception — ^the  case  of  Rex  v.  Woolston, 
Fitzg.  64,  2  Stra.  834— every  reported  case 
upon  the  matter,  beginning  with  Rex  v.  Tay- 
lor, 1  Vent.  293,  and  continuing  down 
to  Reg.  V.  Ramsay,  15  Cox  C.  C.  231,  and 
Rex  V.  Boulter,  72  J.  P.  188,  is  a  case  where 
the  offence  alleged  was  associated  with,  and 
I  think  constituted  by,  violent,  offensive,  or 
indecent  words. 

That  it  was  considered  necessary  to  report 
the  earlier  cases  as  precedents  affords,  to  my 
mind,  a  strong  presumption  that  it  was  the 
character  of  the  attack  which  constituted  the 
crime,  for  if  the  law  was  well  recognized  as 
forbidding  any  adverse  criticism,  the  cases 
where  such  criticism  was  coarse  and  disgrace- 
ful would  be  too  plain  to  merit  preservation. 
In  my  opinion,  therefore,  the  common  law  of 
England  does  not  render  criminal  the  mere 
propagation  of  doctrines  hostile  to  the  Chris- 
tian faith.  The  crime  consists  in  the  man- 
ner in  which  the  doctrines  are  advocated, 
and  whether  in  each  case  this  is  a  crime  is 
a  question  for  the  jury,  who  should  be  di- 
rected in  the  words  of  Erskine,  J.,  in  Shore 
V.  Wilson,  9  CI.  &  F.  524,  525,  quoted  by 
the  Master  of  the  Rolls  in  his  judgment  on 
the  present  case. 

It  is  then  said  that,  even  if  this  be  con- 
ceded, the  object  of  the  society  is  illegal,  not 
in  the  sense  that  acts  done  to  further  it9 
objects  would  be  criminal,  but  that  they  are 
of  such  a  nature  as  to  be  incapable  of  estab- 
lishing a  legal  right  to  receive  money  for 
their  furtherance.  I  find  it  difficult  to  appre- 
ciate this  distinction,  but  I  understand  the 
contention  to  be  that  Christianity  is  part  of 
the  common  law  of  England,  and  it  must, 
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therefore,  be  illegal,  [471]  even  il  it  were 
not  criminal,  for  any  body  of  people  to  pro- 
mote doctrines  that  are  hostile  to  its  creed. 
If  this  argument  be  carried  to  its  full  ex- 
tent, it  will  really  show  that  Unitarians, 
Positivists,  Comtists,  and  other  similar  re- 
ligious and  ethical  bodies,  unless  relieved  by 
statute,  are  illegal  associations,  for  the  Chris- 
tianity knoMTB  to  the  common  law  is  certainly 
not  irnitarian  Christianity,  nor  is  it  recon- 
cilable with  the  doctrines  of  Comte  or  Hegel. 
Again,  it  would  result  that  editors  and  pub- 
lishers would  be  able  to  deny  payment  to 
contributors  and  authors  whom  they  had  ex- 
pressly employed  to  write  philosophical  and 
scientific  articles  or  books  if  it  could  be 
decided  that  the  work  was  anti-Christian, 
while  no  one  could  be  compelled  to  pay  for 
any  such  books  when  purchased.  Indeed,  the 
doctrine,  as  it  seems  to  me,  would  apply  to 
a  great  deal  of  classical  and  scientific  litera- 
ture, and  the  conditions  which  would  con- 
demn these  works  might  vary  from  year  to 
year  as  different  views  from  time  to  time 
prevailed. 

It  is  quite  right  to  point  out  that,  if  the 
law  be  as  the  appellants  contend,  these  con- 
siderations afford  an  argument  for  its  altera- 
tion, but  do  not  prove  that  it  does  not  exist. 
If,  on  the  other  hand,  the  law  is  not  clear, 
it  is  certainly  in  accordance  with  the  best 
precedents  so  to  express  it  that  it  may  stand 
in  agreement  with  the  judgment  of  reasonable 
men. 

Apart  from  the  criminal  cases  already  men- 
tioned certain  authorities  are  referred  to, 
which,  if  correctly  decided,  do  appear  to  af- 
ford support  for  the  appellants'  argument. 
The  case  of  De  Costa  v.  De  Paz,  2  Swanst. 
487,  note  (a)  ;  Ambl.  228,  a  decision  of  Lord 
Hardwicke's,  is  one  of  these  authorities;  and 
Matter  of  Bedford  Charity,  2  Swanst.  470,  is 
a  decision  of  Lord  Eldon's,  containing  state- 
ments to  the  same  effect;  and  so  also  is  the 
case  of  Briggs  v.  Hartley,  19  L.  J.  Ch.  416. 
The  first  of  these  was  a  gift  for  the  purpose 
of  providing  a  fund  to  be  applied  for  ever 
for  the  reading  of  the  Jewish  law  and  for 
advancing  and  propagating  the  Jewish  faith. 
It  was  cetrainly  open  to  argument  that  this 
was  not  a  charitable  bequest  and  was  conse« 
quently  void  as  a  perpetuity.  But  it  was 
not  upon  this  ground  that  the  decision  was 
based;  it  was  held  that  it  was  a  charity  (see 
the  report  in  Ambler),  but  that  the  mode 
of  disposition  was  such  that  it  could  [472] 
not  take  effect.  It  is  true  that  in  the  report 
in  2  Swanaton  the  reason  why  the  gift  to 
the  specific  object  of  the  charity  was  held  in- 
operative was  because  it  was  contrary  to  the 
Christian  religion,  but  in  Ambler  it  is  stated 
that  the  objects  were  contrary  to  the  "estab- 
lished" religion,  and  as  at  that  date  the  stat- 
utory disabilities  under  which  the  adherents 
Ann.  Cas.  1917D — 50. 


of  the  Jewish  faith  suffered  had  not  been  re- 
moved this  might  have  been  sufficient  for  the 
purpose  of  the  case;  indeed,  on  any  other 
view  it  is  hard  to  understand  why  if  the 
whole  object  was  illegal  it  was  supported  as 
a  charity  at  all.  I  do  not,  however,  propose 
further  to  pursue  this  question,  as  I  have 
had  the  advantage  of  reading  Lord  Parker's 
opinion,  and  with  it  I  am  in  entire  agree- 
ment. The  second  case  was  merely  a  ques- 
tion as  to  whether  Jews  might  enjoy  the 
benefits  of  a  particular  charity,  and  it  was 
held  they  might  not.  The  last  was  a  legacy 
for  the  best  essay  on  Natural  Theology  treat- 
ed as  a  science,  and  sufiicient  when  so  treated 
and  taught  to  constitute  a  true,  perfect,  and 
philosophical  system  of  universal  religion; 
and  it  was  held  bad  for  no  further  reason 
than  that  it  was  not  consistent  with  Chris- 
tianity, but  the  law  was  in  no  way  examined 
or  criticized. 

In  the  two  earlier  cases  it  was  stated  that 
Christianity  is  part  of  the  law  of  the  land, 
and  the  authorities  quoted  in  support  of  the 
proposition  are  the  cases  of  Rex  v.  Taylor, 
1  Vent.  293,  and  Rex  v.  Woolston,  Fitzg. 
64;  2  Stra.  834;  but  the  pronouncements  of 
Lord  Hale  and  Lord  Raymond  in  these  cases 
must  be  taken  in  reference  to  the  subject- 
matter  of  the  case,  which,  in  one  instance 
certainly,  and  in  the  other  possibly,  was  a 
prosecution  for  scurrilous  blasphemy. 

If  the  reasons  for  the  decision  in  De  Costa 
v.  De  Paz,  2  Swanst.  487,  note  (a) ;  Ambl. 
228,  were  those  urged  by  the  appellants  I 
should  not  regard  them  as  correct.  If  a  gift 
to  endow  any  body  that  propagates  doctrines 
hostile  to  the  generally  accepted  view  of  the 
Christian  religion  w^as  at  any  time  contrary 
to  the  common  law,  it  is,  in  my  opinion, 
contrary  at  the  present  time,  and  gifts  to 
Unitarians  and  similar  religious  bodies  for 
the  support  and  endowment  of  their  religious 
faith  are  now  void.  It  is  urged  in  answer 
to  this  that  the  position  with  regard  to  Uni- 
tarians, as  also  with  regard  to  Jews,  is  al- 
tered by  two  statutes — the  one  53  Geo.  3, 
c.  160,  and  the  other  9  &  10  Vict.  [473]  c.  59. 
I  am  unable  to  accept  this  view.  The  statu- 
tory position  appears  to  me  to  be  plain.  By 
the  Act  of  1  Will.  &  Mar.  c.  18  (generally 
known  as  the  Toleration  Act)  it  is  provided 
that  no  penalties  shall  apply  to  any  person 
dissenting  from  the  Church  of  England  that 
shall  take  the  oaths  that  are  specified  in  1 
Will.  &  Mar.  c.  1  and  in  30  Car.  2,  stat.  2, 
and  (as  to  persons  in  orders)  accept  the 
Articles  of  Religion,  excepting  Articles  34, 
35,  and  36,  and  certain  words  of  the  20t)i 
Articlp.  But  Papists  and  those  denying  the 
doctrines  of  the  Blessed  Trinity  as  declared 
in  the  said  Article  of  Religion  are  omitted 
from  the  protection  of  this  statute.  The 
penalties  from  which  this  statute  grants  re- 
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lief  are  statutory  penalties  and  disabilities, 
and  it  left  the  common  law  exactly  what  it 
was. 

The  Act  known  as  the  Blasphemy  Act  (9 
&  10  Will.  3,  c.  32)  is  really  an  Act  directed 
against  apostates  from  the  Christian  faith, 
and  that  Act  again  provides  certain  penal- 
ties, cumulative  and  severe  on  second  con- 
viction, for  any  person  who,  having  been 
educated  in,  or  at  any  time  having  made  pro- 
fession of,  the  Christian  religion  within  this 
realm,  shall  by  writing  or  advised  speaking 
deny  any  one  of  the  Persons  of  the  Holy 
Trinity  to  be  God,  or  who  shall  assert  that 
there  are  more  gods  than  one,  or  shall  deny 
the  Christian  religion  to  be  true.  This  is  a 
disabling  statute  still  unrepealed,  imposing 
penalties  so  severe  that  it  is  said  no  prose- 
cution has  ever  been  instituted  under  its  pro- 
visions. Its  terms,  therefore,  demand  the 
narrowest  and  most  jealous  scrutiny.  The 
fact  that  it  has  only  incidentally  been 
brought  under  judicial  notice  may  explain 
the  loose  and,  as  I  think,  erroneous  refer- 
ences made  to  its  effect,  as  for  example  by 
Lord  Lyndhurst  in  Shore  v.  Wilson,  9  CI. 
&  F.  355,  397,  where  he  says  that  ^'those 
persons  who  by  preaching  denied  the  doctrine 
of  the  Trinity     .  .     are  subject  to  the 

penalties  of  the  Act,"  and  again  by  Bramwell, 
B.,  in  Cowan  v.  Milbourn,  L.  R.  2  Exch.  230. 
This  is  not  accurate;  only  those  persons  who 
had  been  educated  in,  or  had  at  anv  time 
made  profession  of,  the  Christian  religion 
within  the  realm  could  incur  the  statutory 
penalties. 

The  Act  63  Geo.  3,  e.  160,  repeals  so  much 
of  the  Toleration  Act  as  provides  that  the 
exemption  of  the  statute  shall  not  extend 
so  as  to  give  its  advantage  or  benefit  to  per- 
sons denying  the  doctrine  [474]  of  the 
Blessed  Trinity,  and  for  the  purpose  of  mak- 
ing this  exemption  effectual  it  repeals,  as 
far  as  was  necessary,  9  &  10  Will.  3,  c.  32. 
The  statute  of  9  &  10  Vict.  c.  59  (the  Reli- 
gious Disabilities  Act,  1846)  provides  that 
persons  professing  the  Jewish  religion  shall, 
in  respect  of  their  schools,  places  of  religious 
worship,  educational  and  charitable  purposes, 
and  property  held  by  them,  be  subject  to  the 
same  laws  as  His  Majesty's  Protestant  sub- 
jects who  dissent  from  the  Church  of  Eng- 
land. This  means  that  thev  are  freed  from 
all  disabilities  imposed  by  statute  and  open 
to  all  existing  at  common  law.  This  is  the 
view  expressly  stated  by  Lord  Eldon  in  Atty.- 
Oen.  v.  Pearson,  3  Meriv.  358,  405,  and  is  in 
agreement  with  the  decisions  in  Rex  v.  Carlile, 
3  B.  &  Aid.  161,  6  E.  C.  L.  249,  and  Rex  v. 
Waddington,  1  B.  A  C.  26,  8  E.  C.  L.  12. 

So  far  as  holding  property  is  concerned 
Jews  are  to  be  regarded  as  being  in  the  same 
position  as  His  Majesty's  Protestant  subjects 
who  dissent  from   the  Church   of   England. 


This  must  be  taken  to  mean  that  they  caa 
hold  property;  for  the  common  law — what- 
ever its  scope — did  not  specially  safeguard 
what  we  now  know  as  the  Established  Church, 
but  the  Christian  faith.  And  there  was  never 
anything,  apart  from  statutory  disabilities, 
to  prevent  Protestant  dissenters  from  holding 
property:  Atty.-Gen.  v.  Pearson,  3  Meriv. 
353,  409,  410.  Of  course,  while  any  particu- 
lar belief  was  made  the  subject  of  penalty 
by  statute,  a  gift  to  further  the  purpose  of 
that  belief  would  be  contrary  to  the  statute 
law;  but  when  once  the  statutory  disability 
was  removed,  unless  some  disability  could 
be  found  outside,  there  could  be  notiiing  to 
hinder  the  gift  of  money  for  the  purpose  of 
any   such   association. 

It  is  tills  that  explains  the  case  of  West 
v.  Shuttleworth,  2  Myl.  &  K.  684,  which  was 
a  decision  on  the  statute  in  relief  of  Roman 
Catholics  similar  to  that  in  relief  of  Jews 
(2  &  3  Will.  4,  c.  115).  Now  the  Roman 
Catholic  religion — whatever  views  may  be 
taken  of  the  Reformation — was  certainly 
never  contrary  to  the  common  law;  and 
therefore,  when  once  the  statutory  prohibi- 
tions were  taken  away,  the  receipt  of  money 
for  the  general  purpose  of  their  faith  was 
not  forbidden.  In  the  case  of  Shrewsbury 
v.  Hornby,  5  Hare  406,  a  gift  in  support  of 
Unitarian  doctrine  was  held  [475]  good,  and 
it  is  suggested  that  this  was  because  53  Geo. 
3,  c.  160,  repealed  the  common  law  so  far  as 
it  affected  Protestant  ministers.  I  am  un- 
able to  find  that  the  statute  effects  this  pur- 
pose. If  by  implication  any  part  of  the 
conunon  law  is  repealed  there  would  appear 
to  be  no  particular  reason  why  it  shoidd  be 
repealed  so  as  to  allow  a  special  class  of  Pro- 
testant dissenters — ^but  not  other  people — ^to 
deny  the  doctrine  of  the  Holy  Trinity.  It 
would,  indeed,  be  strange  if  the  publication 
of  a  book,  or  the  delivery  of  a  lecture,  would 
be  legal  or  ill^al  according  to  the  religious 
opinion  of  the  person  who  wrote  it,  and  not 
according  to  its  contents.  If  any  repeal  at 
all  had  been  effected  by  these  Acts  it  would, 
in  my  opinion,  have  been  the  repeal  of  the 
whole  doctrine  had  it  ever  existed;  but  the 
true  view,  in  my  judgment,  is  that  it  did  not 
exist.  The  common  law  throughout  remains 
unaffected;  and  I  cannot  find  any  case  except 
Briggs  V.  Hartley,  19  L.  J.  Ch.  416,  where 
as  a  necessary  step  in  the  decision  it  is 
enunciated  in  terms  as  wide  as  are  necessary 
to  support  the  appellants'  case.  For  example, 
in  Thompson  v.  Tliompson,  1  Coll.  Ch.  Cas. 
381,  397,  it  was  held  that  a  gift  will  be  sup- 
ported for  the  encouragement  of  the  general 
doctrines  advocated  in  a  testator's  writings 
if  neither  atheism,  sedition,  nor  any  crime 
or  immorality  is  to  be  inculcated.  Again,  in 
Harrison  v.  Evans,  2  Bum's  Ecc.  Law  207, 
218,  Lord  Mansfield  defined  the  common  law 
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in  these  terms:  "There  never  was  a  single 
instance,  from  the  Saxon  times  down  to  our 
own,  in  which  a  man  was  ever  punished  for 
erroneous  opinions  concerning  rites  or  modes 
of  worship,  but  upon  some  positive  law.  The 
common  law  of  England,  which  is  only  com- 
mon reason  or  usage,  knows  of  no  prosecution 
for  mere  opinions.  For  atheism,  blasphemy, 
and  reviling  the  Christian  religion,  there 
have  been  instances  of  persons  prosecuted 
and  punished  upon  the  common  law."  It 
is  unnecesary  to  determine  whether  and  un- 
der what  circumstances  the  promulgation  of 
atheism  is  illegal,  for  by  ''atheism"  in  this 
connection  I  understand  a  disbelief  in  one 
eternal  and  invisible  God,  and  I  have  already 
stated  my  views  that  the  respondents'  ob- 
jects do  not  properly  include  the  advocacy 
of  such  a  doctrine.  Blasphemy  is  constituted 
by  violent  and  gross  language,  and  the  plirase 
"reviling  the  Christian  religion**  shows  that 
without  vilification  there  is  no  offence. 

[476]  I  am  glad  to  think  that  this  opinion 
is  supported  by  the  carefully  considered  and 
weighty  utterances  of  many  learned  judges. 
The  case  of  Shore  v.  Wilson,  9  CI.  &  F.  355,  in 
its  actual  result,  depended  upon  a  question 
of  construction  of  deeds  of  trust  and  upon 
special  facts  and,  so  re;garded,  the  decision 
could  have  but  little  application  to  other 
disputes;  but  when  the  case  was  before  this 
House  the  opinions  of  the  judges  were  taken 
on  certain  questions,  and  the  sixth  question 
was  this:  "Whether  such  (i.  e.  Unitarian) 
ministers,  preachers,  widows  and  persons  are 
in  the  present  state  of  the  law  incapable  of 
partaking  of  such  charities  or  any  and  which 
of  them." 

Erskine,  J.  (p.  525),  Coleridge,  J.  (p.  539), 
Maule,  J.  (p.  509),  Williams,  J.  (p.  545), 
Gurney,  B.  (p.  554),  Parke,  B.  (p.  565),  and 
Tindal,  C.J.  (p.  678)  all  agreed  in  thinking 
that  they  were  not.  It  is  true  that  Coleridge, 
J.,  based  his  opinion  upon  the  ground  that 
Unitarians  were  Christians,  but  Maule,  J., 
stated  that  there  was  no  authority  to  show 
that  teaching  Unitarian  doetrine  was  con- 
trary to  the  common  law,  and  Erskine,  J., 
stated  that  it  was  open  to  any  man  ''without 
subjecting  himself  to  any  penal  consequences 
'soberly  and  reverently  to  examine  and  ques- 
tion the  truth  of  those  doctrines  which  have 
been  assumed  as  essential  to  the  Christian 
faith." 

There  is  indeed  to  be  found  in  certain  of 
these  opinions  indications  of  the  view  ex- 
pressed in  Rex  v.  Woolston,  2  Stra.  834,  that 
it  is  not  illegal  to  deny  any  doctrine  of  the 
Christian  faith,  but  that  it  is  to  deny  them 
all  collectively.  I  cannot  accept  this  view 
of  the  law.  The  Christanity  offences  against 
which  are  illegal  at  common  law  is  the  Chris- 
tianity known  to  the  common  law,  and  Uni- 
tarian Christianity  is  opposed  to  the  cen- 
tral doctrine  of  this  faith. 


There  remains  the  case  of  Cowan  v.  M'il- 
bourn,  L.  R.  2  Exch.  230,  in  which  the  dis- 
tinction urged  by  the  appellants  is  clearly 
stated  by  Bramwell,  B.;  but  it  is  equally 
clear  that  he  misconceived  the  meaning  of 
the  Blasphemy  Act,  for  he  based  his  judg- 
ment on  the  statement  that  the  hirer  "pro- 
posed to  use  the  rooms  for  purposes  declared 
by  the  statute  to  be  unlawful,"  but,  as  I 
have  already  shown,  the  statute  had  no 
such  comprehensive  scope. 

I  am  unable  to  ascertain  what  is  the  real 
reason  upon  which  the  distinction  is  sup- 
ported. It  appears  to  me  that  offences 
against  [477]  Christianity,  so  far  as  they  are 
recognized  by  law,  are  either  statutory  of- 
fences, leading  to  statutory  penalties,  or  they 
are  criminal  offences  at  common  law,  pun- 
ishable by  the  criminal  Courts,  and  I  am 
unable  to  see  how  such  offences,  if  not  so 
punishable,  exist  at  all,  or  how  in  this  con- 
nection an  act  can  be  illegal  without  being 
the  subject  of  prosecution,  for  even  if  it  be 
accepted  that  Christianity  is  part  of  the  com- 
mon law  it  does  not  follow  that  it  is  illegal 
to  question  its  wisdom  or  its  truth.  The 
analogy  of  the  cases  with  regard  to  restraint 
of  trade  and  immorality  of  consideration 
does  not  appear  to  me  to  be  sound.  Restraint 
of  trade,  though  contr.iry  to  the  common  law 
of  England,  never  was  a  criminal  offence; 
and,  again,  acts  of  immorality,  though  not 
criminal,  cannot  be  made  a  consideration 
sufficient  to  support  a  contract,  nor  can  a 
contract  entered  into  to  further  such  acts 
be  enforced  in  the  Courts.  The  latter  of  these 
classes  of  case  are  those  which  offend  against 
good  morals — the  former  are  those  contrary 
to  public  policy.  The  alleged  offence  in  this 
case  is  neither  one  nor  the  other.  The  com- 
mon law  of  England,  in  the  words  of  Lord 
Mansfield,  "knows  no  prosecution  for  mere 
opinion,"  and  if  the  holding  of  opinion  be  not 
contrary  to  the  common  law,  I  cannot  see 
why  its  expression  should  be  unlawful,  pro- 
vided such  expression  be  kept  within  proper 
limits  of  order,  reverence  and  decency.  If 
this  be  so,  a  society  to  propagate  such  opin- 
ions, if  properly  conducted,  is  not  an  illegal 
society. 

I  have  only  to  add  that,  apart  altogether 
from  these  considerations,  I  think  that  the 
respondents  are  well  founded  in  arguing  that 
since  the  company  is  a  legal  entity,  and  as 
some  at  least  of  its  objects  are  on  the  face 
of  them  lawful,  there  is  no  ground  upon 
which  it  is  possible  to  prevent  them  from 
receiving  money  which  has  been  the  subject 
of  a  bequest  in  their  favour. 

I  cannot  accede  to  the  argument  that  the 
later  purposes  in  the  memorandum,  which, 
taken  alone,  must  be  regarded  as  proper  and 
lawful  objects,  become  unlawful  because  they 
are  associated  with  the  first  purpose  of  the 
memorandum.    If  an  unequivocal  act  be  law- 
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ful  in  itself  the  motive  with  which  it  is 
performed  is  immaterial;  and,  if  it  be  said 
that  all  the  later  purposes  are  the  instru- 
ments by  which  the  first  purpose  may  be 
effected,  this,  as  it  seems  to  me,  may  be  an 
argument  for  showing  that  the  first  purpose 
is  lawful,  but  it  cannot  establish  that  the 
later   purposes  are  not. 

[478]  Even  if  all  the  objects  of  the  com- 
pany were  illegal,  it  would  not  follow  that 
while  the  certificate  of  incorporation  re- 
mained unrevoked  the  company  would  be  un- 
able to  receive  money.  It  is  a  mistake  to 
treat  the  company  as  a  trustee,  for  it  has 
no  beneficiaries,  and  there  is  no  difference 
between  the  capacity  in  which  it  receives  a 
gift  and  that  in  which  it  obtains  payment  of 
a  debt.  In  either  case  the  money  can  only 
be  used  for  the  purposes  of  the  company,  and 
In  neither  case  is  the  money  held  on  trust. 
If,  by  oversight,  or  mistake  a  company  were 
incorporated  for  wholly  illegal  objects,  the 
right  course  to  follow,  where  its  capacity  to 
receive  money  was  questioned  in  legal  pro- 
ceedings, would  be  to  direct  an  adjournment 
till  proper  steps  had  been  taken  to  revoke 
the  incorporation.  This  matter  has  been  so 
fully  dealt  with  by  Lord  Parker,  with  whose 
views  I  entirely  agree,  that  I  do  not  desire 
to  elaborate  it  further.  For  these  reasons 
I  am  of  opinion  that  this  appeal  should  be 
dismissed. 

The  question  of  costs  was  considered  on 
May   17. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 


HOTE. 

The  reported  case,  affirming  the  decision 
of  the  Court  of  Appeal  in  the  case  of  In  re 
Bowman  [1916]  2  Ch.  447,  Ann.  Cas.  1917B 
1017,  holds  to  be  valid  a  testamentary  gift 
to  a  society  organized  "to  promote  .  .  . 
the  principle  that  human  conduct  should  be 
based  upon  natural  knowledge  and  not  upon 
supernatural  belief  and  that  human  welfare 
in  this  world  is  the  proper  end  of  all  thought 
and  action."  The  decision  in  the  reported 
case,  like  that  of  the  court  of  appeal,  is 
based  on  the  view  that  an  anti-Christian 
propaganda,  if  maintained  without  scurrility 
or  profanity,  is  not  blasphemous.  The  cases 
passing  on  the  validity  of  a  testamentary 
disposition  subversive  of  the  religion  are  re- 
viewed in  the  note  to  In  re  Bowman  supra, 
as  reported  in  Ann.  Cas.  1917B  1017. 


DENNIS 

V. 

WATERFOBD    PAOKINO   COMPANY. 


Maine  Supreme  Judicial  Court — ^March  3, 

1916. 


113   Me.    1S9;   93   AU.    &S. 


Appeal  and  Error  ~  Bill  of  Ezoeptloma 
—  Ref erenoe  to  Record  for  Faots. 

A  bill  of  exceptions,  stating  tiiat  plaintiff 
seasonably  objected  to  the  acSnission  of  cer- 
tain testimony  and  when  it  was  admitted 
noted  his  exceptions,  that  he  offered  certain 
testimony  which  the  presiding  justice  ex- 
cluded, and  duly  excepted,  and  f^at  he  re- 
quested the  presiding  justice  to  give  certain 
instructions  which  were  refused,  and  duly 
excepted,  with  no  other  statement  of  what 
the  admitted  or  excluded  evidence  was  and 
nothing  to  show  the  relevancy,  materiality, 
or  competency  thereof  or  the  appropriateness 
of  the  instructions,  did  not  present  separately 
each  issue  of  law  in  the  clear,  distinct,  sum- 
mary manner  required  by  Rev.  St.  c  79, 
§  55,  which  provides  that  a  party  aggrieved 
by  any  of  the  opinions,  directions,  or  judg- 
ments of  the  presiding  justice  may  present 
written  exceptions  in  a  summary  manner, 
which  if  found  true  shall  be  allowed  and 
signed  by  the  justice,  though  the  record  of 
the  evidence  was  made  a  part  of  the  bill  of 
exceptions,  since,  while  this  is  not  improper, 
the  reference  to  the  evidence  or  the  incorpo- 
ration of  the  evidence  as  a  part  of  the  bill 
cannot  take  the  place  of  a  succinct  and  sum- 
mary statement  of  the  specific  grounds  of 
exception  in  the  body  of  the  bill  itself. 

ETldenoe  ~  Self-serriiis  I«etten  ~  Ad- 
missibiUty. 

A  packer  of  corn  wrote  a  broker  of  corn- 
packing  products  offering  "10,000  cases 
fancy,"  at  $1  per  dozen  cases.  The  broker 
procured  a  purchaser  subject  to  approval  of 
a  sample  case,  but  upon  receipt  of  the  sample 
case  the  purchaser  wired  the  broker  that  it 
was  not  of  fancy  quality  and  could  not  be 
used.  The  broker  wrote  the  packer  stating 
the  substance  of  the  telegram.  It  is  held 
that,  in  an  action  by  the  broker  for  commis- 
sions, the  letter  and  telegram  were  improp- 
erly excluded,  since  letters  and  telegrams  by 
one  party  to  a  suit  to  the  other  sent  in  the 
general  course  of  business  and  not  specifically 
to  manufacture  evidence,  and  which  by  the 
character  of  their  contents  are  naturally  cal- 
culated to  elicit  replies  and  denials,  are  ad- 
missible in  evidence,  though  self-serving  and 
not  answered,  not  as  themselves  affording 
proof  that  the  statements  therein  are  true, 
but  on  the  ground  that  silence  when  such 
statements  are  made  may  itself  be  an  admis- 
sion. 

[See  note  at  end  of  this  case.] 

Brokers    ~    RisHt    to    CommiMl^m    •- 
Ckoods  Rejected  for  Defects. 

A  packer  of  com  wrote  a  broker  of  ocMrn- 
packing     products    offering     "10,000     cases 
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fancy/'  at  $1  per  dozen  cases.  The  broker 
procured  a  purchaser  subject  to  approval  of 
a  sample  case,  but  upon  receipt  of  the  sample 
case  the  purchaser  refused  to  accept  the  corn 
as  not  being  of  fancy  quality.  The  evidence 
showed  that  '*fancy"  corn  was  of  a  higher 
grade  than  standard  corn  and  consisted  of  the 
very  best  part  of  a  good  pack,  packed  from 
tender  creamy  corn  with  good  consistency,  and 
was  sweet,  tender,  of  extra  flavor,  not  hard 
nor  wet,  and  taken  when  the  corn  was  *'right 
in  the  milk,"  and  that  the  corn  in  question 
was  not  fancy  corn  as  regarded  in  the  trade. 
It  is  held  that  the  broker,  having  produced  a 
customer  ready  and  willing  to  buy  on  the 
packer's  terms  and  able  to  buy,  hsul  earned 
his  commissions. 

[See  Ann.  Cas.  1915B  169.] 

Exceptions  from  Superior  Court,  Cumber- 
land county. 

Action  by  Henry  Dennis,  plaintiff,  against 
Waterford  Packing  Company,  defendant. 
Judgment  for  defendant.  Plaintiff  alleges  ex- 
ceptions. The  facts  are  stated  in  the  opin- 
ion.   Exceptions  sustained. 

Hinckley  d  Hinckley  for  plaintiff. 
Eben  Wintkrop  Freeman  for  defendant. 

[160]  Savage,  C.  J. — Action  by  a  broker  to 
recover  commissions.  The  verdict  was  for 
the  defendant,  and  the  case  comes  before  this 
court  on  the  plaintiff's  exceptions  and  mo- 
tion for  a  new  trial. 

The  defendant  moves  that  the  exceptions  be 
dismissed  on  the  ground  that  they  are  not 
sufficiently  definite,  specific  and  summary. 
The  bill  of  exceptions  states  that, 

"During  the  trial,  the  plaintiff  seasonably 
objected  to  the  admission  of  certain  testi- 
mony, and  when  the  same  was  admitted  noted 
his  exceptions 

During  the  trial  the  plaintiff  offered  cer- 
tain testimony  which  the  presiding  Justice 
excluded,  and  the  defendant  (plaintiff?)  duly 
excepted. 

At  the  close  of  the  evidence  the  plaintiff 
duly  requested  the  presiding  Justice  to  give 
certain  instructions  to  the  jury,  which  the 
presiding  Justice  refused  to  give,  and  the  de- 
fendant (plaintiff?)   duty  excepted." 

There  is  in  the  bill  no  other  or  particular 
statement  of  what  the  evidence  was  which 
was  thus  admitted  or  excluded.  Nor  is  there 
anything  in  the  bill  to  show  that  the  evidence 
admitted  was  irrelevant,  immaterial  or  in- 
competent; nor  that  the  evidence  excluded 
was  relevant,  material  and  competent;  nor 
is  there  anything  to  show  that  the  requested 
instructions  were  appropriate.  There  is  noth- 
ing to  show  that  the  rulings  and  refusals  to 
rule  were  erroneous  or  prejudicial.  This 
statement  brings  this  bill  of  exceptions  pre- 
cisely within  [161]  the  teeth  of  McKown  v. 
Powers,  86  Me.  291,  29  Atl.  1079.     It  does 


not  present  separately  each  issue  of  law  in 
that  clear,  distinct,  summary  manner  required 
by  the  statute.  R.  S.  Chap.  79,  Sec.  55. 
Salter  v.  Greenwood,  112  Me.  548,  92  Atl. 
786. 

It  is  needless  to  cite  the  long  line  of  cases 
in  this  State  which  hold  that  the  excepting 
party  must  on  the  face  of  the  bill  show  that 
he  has  been  aggrieved,  and  this  rule  requires 
that  the  bill  should  state  the  evidence  con- 
cerning the  admission  or  exclusion  of  which 
complaint  is  made,  and  enough  of  the  conten- 
tions or  issues  in  the  case  to  show  that  it  was 
relevant  or  irrelevant,  material  or  immaterial, 
competent  or  incompetent,  as  the  case  may  be. 
In  the  case  of  McKown  v.  Powers,  which 
was  but  a  restatement  of  the  existing  rule, 
the  court  declared  in  substance  that  it  would 
not  feel  bound  to  consider  exceptions  so  ir- 
regularly presented,  and  that  it  would  not 
do  so,  unless  in  exceptional  cases.  This  warn- 
ing was  repeated  in  Wilson  v.  Simmons,  89 
Me.  242,  36  Atl.  380,  in  which  the  court  used 
this  language:  "An  imperative  rule  has  been 
established  and  repeatedly  reaffirmed  in  order 
to  secure  greater  regularity  and  certainty  in 
the  administration  of  justice,  and  no  material 
relaxation  of  the  rule  will  be  countenanced, 
unless  for  special  and  peculiar  reasons  in 
furtherance  of  justice."  The  doctrine  of  Mc- 
Kown v.  Powers  has  been  many  times  re- 
affirmed since  that  case  was  decided,  the 
latest  instance  being  in  the  very  recent  case 
of  Salter  v.  Greenwood,  112  Me.  548,  92  Atl. 
786. 

It  is  true  in  this  case,  as  it  was  in  Mc- 
Kown V.  Powers,  that  the  record  of  the  evi- 
dence is  made  a  part  of  the  bill  of  exceptions, 
but  that  does  not  help  the  matter.  It  is  not 
B  '^summary"  bill,  as  contemplated  by  stat- 
ute. It  is  not  an  infrequent  practice  in  fram- 
ing a  bill  of  exceptions  to  refer  to  the  evidence 
and  make  it  a  part  of  the  bill.  This  is  not 
improper.  The  evidence  may  help  to  illumin- 
ate the  exceptions.  But  neither  the  statute, 
nor  approved  practice,  contemplates  that  a 
reference  in  the  bill  to  the  body  of  the  evi- 
dence, or  the  incorporation  of  the  evidence 
as  a  part  of  the  bill,  is  to  take  the  place  of 
succinct  and  summary  statement  of  the  speci- 
fic grounds  of  exception  in  the  body  of  the 
bill  itself.  In  view  of  the  statute  and  the 
rule,  we  do  not  think  it  is  the  duty  of  the 
court  to  hunt  through  a  mass  of  undigested, 
and  sometimes  indigestible,  testimony,  to  find 
the  points  of  exception,  and  determine  their 
value. 

The  motion  of  the  defendant  might  well  be 
granted,  if  that  would  end  the  case.  But  as 
an  examination  of  the  record  under  the  mo- 
tion [162]  for  a  new  trial  has  led  us  to  the 
conclusion  that  the  case  must  be  sent  back  for 
a  new  trial,  we  deem  it  to  be  for  the  interest 
of  both  parties  to  consider  now  one  or  two 
questions  concerning  which  exceptions  were 
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taken.  And  this  necessitates  a  brief  state- 
ment at  this  point  of  the  issue  between  the 
parties. 

The  defendant  corporation  is  a  packer  of 
com.  The  plaintiff  is  a  broker  of  corn  pack- 
ing products.  On  October  12,  1912,  the  de- 
fendant wrote  to  the  plaintiff  as  follows: — 
''Having  finished  packing  corn  we  arc  now 
in  the  market  with  about  Ten  Thousand  Cases 
Fancy,  which  we  offer  at  $1.00  net  per  dozen 
cases,  F.  O.  B.  Harrison,  Maine,  with  the  cus- 
tomary label  allowance."  Thereupon  the 
plaintiff  offered  the  corn  to  Austin-Nichols 
Co.  of  New  York,  upon  the  terms  named  in 
the  letter.  October  14,  Austin-Nichols  Com- 
pany accepted  the  offer  subject  to  approval 
of  case  of  "fancy**  representing  average  qual- 
ity. The  plaintiff  notified  the  defendant  of 
the  acceptance,  and  requested  it  to  send  sam- 
ple case  to  Austin-Nichols  Company  for  their 
approval.  A  sample  case  was  accordingly 
sent.  October  19,  Austin-Nichols  Company 
wired  the  plaintiff,  "Sample  case  Waterford 
corn  received.  Not  fancy  quality.  Cannot 
use.**  The  telegram  was  offered  in  evidence, 
and  excluded  on  the  ground  that  it  was  mere- 
ly hearsay  evidence,  as  to  the  quality  of  the 
corn.  The  plaintiff  testified  that  upon  receipt 
of  the  telegram  he  wrote  a  letter  to  the  de- 
fendant in  which  he  communicated  the  infor- 
mation received  in  the  telegram,  or,  as  we 
understand  it,  the  substance  of  the  telegram. 
Then  he  offered  to  show  the  contents  of  tliat 
letter.  The  evidence  of  the  contents  of  the 
letter  was  excluded  on  the  ground  that  they 
were  self-serving  statements. 

We  have  recentlv  held  that  letters  and  tele- 
grams  sent  in  the  general  course  of  business, 
by  one  party  to  a  suit  to  the  other,  and  not 
specifically  to  manufacture  evidence,  which 
by  the  character  of  their  contents  are  natur- 
ally calculated  to  elicit  replies  and  denials, 
are  admissible  in  evidence,  although  they  are 
self-serving,  and  are  not  answered.  Ross  v. 
Reynolds,  112  Me.  223,  91  Atl.  952,  Keeling- 
Ea'ster  Co.  v.  Dunning,  113  Me.  34,  92  Atl. 
929.  The  ground  of  admissibility  is  not  that 
the  writings  themselves  afford  proof  that  the 
statements  in  them  are  true,  but  that  silence 
when  such  statements  are  made  may  itself  be 
an  admission.  We  think  the  evidence  of- 
fered and  excluded  falls  within  this  rule,  and 
that  it  should  have  been  admitted.  These  ob- 
servations [163]  will  apply  also  to  other  in- 
stances of  exclusion  of  oral  statements  made 
by  the  plaintiff  to  the  representative  officers 
of  the  defendant.  The  exceptions  must  be  sus- 
tained. 

The  motion  can  be  disposed  of  briefly.  If 
the  plaintiff  produced  a  customer  ready  and 
willing  to  buy  on  the  defendant's  terms,  and 
able  to  pay,  he  earned  his  commissions.  That 
the  plaintiff  produced  a  customer  ready  and 
able  to  buy  "fancy"  com  and  that  it  was 
"fancy*'  com  which  the  defendant  in  its  letter 
to  the  plaintiff  proposed  to  sell,  the  testi- 


mony leaves  no  real  doubt.  It  is  undisputed. 
Neither  can  there  be  any  real  doubt  that  the 
customer  refused  to  accept  the  corn  on  the 
claimed  ground  that  it  was  not  "fancy'*  corn. 

'Ihia  leaves  only  two  questions  for  consid- 
eration, 1,  was  the  customer  willing  to  buy 
the  corn  if  it  was  "fancy  corn?'*  and  2,  was 
it  fancy  com?  We  find  nothing  in  the  testi- 
mony which  tends  to  sliow  that  the  customer 
was  not  willing  to  buy,  if  the  corn  proved  to 
be  as  represented,  "fancy"  corn.  Even  after 
it  wired  the  plaintiff  that  the  nample  sent 
was  not  "fancy  quality,'*  it  sent  its  agent 
and  buyer  from  New  ^ork  to  Waterford  to 
inspect  the  corn,  and  to  see  if  in  fact  the 
bulk  of  it  was  "fanc}'.**  And  lie  after  exam- 
ination refused  to  accept  it  for  the  reason 
that  it  was  not  "fancy.**  Every  consideration 
of  the  evidence  tends  to  the  conclusion  that 
the  customer  was  willing  to  buy  "fancy"  corn. 
There  is  no  warrant  for  a  contrary  conclu- 
sion. 

Lastly,  was  the  corn  "fancy**  corn?  The 
evidence  is  undisputed  that  there  are  known 
to  the  trade  two  principal  grades  of  packed 
corn;  one  is  called  "Standard"  and  the  other 
"Fancy."  "Fancy**  corn  is  the  higher  grade. 
It  is  not  the  best  part  of  the  pack  in  any 
particular  year.  It  is  the  very  best  part  of 
a  good  pack.  It  is  corn  that  is  packed  from 
tender,  creamy  corn,  and  with  good  consis- 
tency. It  is  sweet,  tender,  of  extra  flavor, 
not  hard  nor  wet,  and  got  when  the  com  is 
"right  in  the  milk,"  as  it  is  called.  There 
is  direct  evidence  in  the  case  that  the  corn  in 
question  was  not  "fancy"  corn,  as  that  corn 
is  regarded  in  trade.  And  a  most  significant 
piece  of  evidence  on  this  issue  is  the  low 
price  at  which  the  defendant  was  afterwards 
willing  to  sell  the  bulk  of  it,  compared  with 
the  then  going  price  for  "fancy**  corn.  Aside 
from  some  evidence,  which  is  disputed,  that 
the  plaintiff  said  after  examination  that  the 
corn  was  all  right,  the  defendant  offered  no 
evidence  whatever  that  the  corn  was  in  fact 
"fancy."  The  highest  praise  given  to  the 
corn  by  the  defendant's  [164]  witnesses,  in 
our  judgment,  falls  very  considerably  short 
of  showing  that  it  was  "fancy.**  And  coun- 
sel in  the  brief  submitted  makes  no  claim 
that  the  corn  was  "fancy." 

Upon  the  record  now  before  us,  we  think  it 
is  unmistakable  that  the  verdict  is  wrong. 
Justice  requires  that  it  be  set  aside. 

Exceptions   sustained. 

Motion  for  a  new  trial  sustained. 


NOTE. 

Admissibility  in  Evidenoe  of  Self- 
serving  Letter  or  Telegrani  Sent  in 
General  Oonrse  of  Bnsiness. 

To  what  extent  and  under  what  conditions 
a  self -serving  unanswered  letter  or  telegram 
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p;l^3i^'lIl^^  bc;tween  persons  in  the  general  course 
of  business  is  admissible  in  favor  of  the  per- 
son sending  it,  has  been  the  subject  of  much 
discuHsion  by  the  courts  and  the  decisions  are 
not  harmonious.  The  general  trend  of  the 
decisions  is  to  the  effect  that  such  a  letter  or 
telegram  is  admissible  but  only  as  an  admis- 
sion implied  from  the  silence  of  the  recipient. 
Gore  V.  Hawsey,  3  F.  &  F.  (Eng.)  509;  Lucy 
V.  Mouflet,  5  H.  &  X.  (Eng.)  229;  Morris  v. 
Norton,  75  Fed.  912,  43  U.  S.  App.  739,  21 
C.  C:  A.  563;  Peninsular  Naval  Stores  Co. 
V.  Parrish,  13  Ga.  App.  779,  80  S.  E.  28; 
St.  Joseph  Hydraulic  Co.  v.  Globe  Tissue 
Paper  Co.  156  Ind.  666,  69  N.  E.  995;  Murray 
V.  East  End  Imp.  Co.  60  S.  W.  648,  22  Ky.  L. 
Rep.  1477;  Ross  v.  Reynolds,  112  Me.  223,  91 
Atl.  952;  Keeling-Easter  Co.  v.  Dunning,  113 
Me.  34,  92  Atl.  929;  Fearing  v.  Kimball,  4 
Allen  (Mass.)  125,  81  Am.  Dec.  690;  State 
Bank  v.  McCabe,  135  Mich.  479,  98  N.  W.  20, 
10  Detroit  Leg.  N.  846;  Sonnesyn  v.  Haw- 
baker,  127  Minn.  15,  148  N.  W.  476;  Downs 
V.  Racine-Sattley  Co.  175  Mo.  App.  382,  162 
S.  W.  331;  Fenno  v.  Weston,  31  Vt.  345; 
Murphey  v.  Gates,  81  Wis.  370,  51  N.  W.  573. 
And  see  the  reported  case. 

In  Alui-phey  v.  Gates,  81  Wis.  370,  51  N.  W. 
573,  it  was  held  that  several  letters  written 
by  the  plaintilT  to  the  defendant  demanding 
a  balance  due  for  services  rendered  pursuant 
to  a  contract,  together  with  evidence  of  the 
failure  of  the  defendant  to  deny  the  truth  of 
the  statements,  were  admissible  in  favor  of 
the  plaintiff.  In  that  case  it  was  said  that 
the  failure  of  the  defendant  to  respond  to 
the  letters,  or  to  deny  in  any  form  the  state- 
ments therein,  was  a  tacit  admission  of  them, 
and  to  that  end  the  letters  of  the  plaintiff 
were  admissible. 

A  letter  making  a  demand  for  an  amount 
claimed,  and  stating  the  ground  for  the  de- 
mand, is  admissible  in  evidence.  Sonnesyn  v. 
Hawbaker,  127  Minn.  15,  148  N.  W.  476, 
wherein  it  was  said:  "Where  a  demand  is 
made  upon  a  party  under  such  circumstances 
that  he  would  naturally  deny  if  he  did  not 
assent,  the  demand  and  failure  to  reply  may 
be  received  as  evidence  in  the  nature  of  an 
admission  tending  to  prove  the  justice  of  the 
demand." 

So  a  failure  to  answer  letters,  wherein  the 
writer  placed  a  certain  construction  on  a  con- 
tract, is  a  circumstance  from  which  a  jury 
may  infer  that  the  recipient's  understanding 
of  the  contract  was  the  same  as  the  writer's, 
and  such  letters  are  properly  admissible. 
Murray  v.  East  End  Imp.  Co.  60  S.  W.  048, 
22  Ky.  L.  Rep.  1477.  See  to  the  same  effect 
under  a  statute,  Peninsular  Naval  Stores  Co. 
V.  Parrish,  13  Ga.  App.  779,  80  S.  E.  28. 

In  an  action  for  goods  sold  and  delivered, 
letter?  and  telegrams  sent  to  the  plaintiff  by 
the  defendant  informing  tlie  plaintiff  that  the 


merchandise  was  not  up  to  sample  and  that 
he  would  not  accept  it  are  admissible  in  evi- 
dence. Keeling-Easter  Co.  v.  Dunning,  113 
Me.  34,  92  Atl.  929,  wherein  the  court  in  stat- 
ing the  reason  for  the  rule  said:  "Had  the 
complaints  made  in  these  letters  been  made 
orally  in  conversation,  but  not  answered,  we 
think  no  one  would  question  their  admissibil- 
ity. Nor  would  there  be  any  question  if  the 
letters  had  been  answered.  The  real  ground 
of  admissibility  in  a  case  like  this  is  not  that 
the  writings  themselves  afford  any  proof  that 
the  statements  contained  in  them  are  true, 
but  that  silence,  when  statements  arc  made 
which  are  calculated  to  draw  forth  a  reply, 
may  itself  be  an  admission — may  raise  some 
inference  that  the  statements  are  true.  It 
may  have  more  weight,  or  less.  That  ques- 
tion is  for  the  jury.  If  it  can  have  any  weight 
In  that  direction,  the  writings  are  admissible. 
As  Mr.  Wigmore  says,  'each  case  must  stand 
on  its  own  facts,'  and,  tested  by  the  rule  we 
have  stated,  we  think  the  telegrams  and  let- 
ters were  properly  admitted." 

In  an  action  for  deceit  in  the  sale  of  an 
automobile  a  letter  by  the  buyer  to  the  ef- 
fect that  the  seller  misrepresented  his  car  has 
been  held  to  be  admissible.  Ross  v.  Reynolds, 
112  Me.  223,  91  Atl.  952,  wherein  the  court 
said:  "Such  a  letter  is  clearly  admissible. 
Though  in  a  sense  self-serving,  it  is  admis- 
sible because,  if  the  charge  contained  in  it 
is  untrue,  it  is  calculated  to  evoke  a  reply. 
If  no  reply  is  made,  that  fact,  unexplained, 
may  afford  an  inference  that  the  charge  is 
true." 

In  an.  action  for  the  breach  of  a  contract 
for  services,  a  telegram  sent  to  the  defendant 
by  the  plaintiff  asserting  the  contract  has 
been  held  to  be  admissible  in  view  of  the  fact 
that  the  defendant  in  his  answer  to  the  tele- 
gram did  not  deny  the  assertion.  Downs  v. 
Racine-Sattley  Co.  175  Mo.  App.  382,  162  S. 
W.  331,  wherein  it  was  said:  "We  fail  to 
perceive  any  good  ground  for  rejecting  thia 
correspondence  as  self-serving.  Certainly  if 
defendant's  answer  had  expressly  admitted 
the  existence  of  the  contract  the  correspond- 
ence would  have  possessed  evidentiary  value 
and  we  think  the  implied  admission  was  perti- 
nent evidence  bearing  on  the  subject  of  the 
character  of  the  existing  relationship  between 
the  parties."  Compare  Hammond  v.  Benson, 
112  Mo.  190,  20  S.  W.  474. 

It  has  been  said  that  a  failure  to  answer  a 
self-serving  written  communication  is  seldom 
to  be  regarded  as  an  admission  by  the  person 
addressed,  but  that  exceptional  circumstances 
may  justify  the  court  in  submitting  it  to  the 
jury  with  a  proper  caution.  Morris  v.  Nor- 
ton, 76  Fed.  912,  43  U,  8.  App.  739,  21  C.  C. 
A.  553,  wherein  the  court  said:  "The  rule  is 
well  settled  that  conversations  between  par- 
ties to  a  controversy,  in  which  one  makes  a 
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prietary  or  corporate  function  in  the  prem- 
ises, and  was  therefore  liable;  and  that,  even 
if  it  be  conceded  that  the  function  was  gov- 
ernmental, the  school  district  is  made  liable 
for  negligence  in  the  premises  by  the  pro- 
vision of  the  statute,  Rem.  &  Bal.  Code,  §§ 
950,  951  (P.  C.  81  §§  1687,  1669),  as  con- 
strued by  this  court  in  Redfield  v.  Kittitas 
County  School  Dist.  No.  3,  48  Wash.  85, 
92  Pac.  770. 

Two  questions  are  thus  presented :  ( 1 )  was 
the  school  district  acting  in  a  government- 
al capacity  and  hence  not  liable  in  an  action 
at  common  law?  (2)  If  so,  is  it  liable  un- 
der the  statute? 

I.  Unlike  cities  and  towns,  school  dis- 
tricts, though  corporate  entities  ajid  classed 
as  municipal  corporations,  are  essentially 
only  quasi  municipal  corporations.  State 
V.  Grimes,  7  Wash.  270,  34  Pac.  836.  They 
are  mere  arms  of  the  state  for  the  admin- 
istration of  its  school  system.  Practically 
all  of  their  functions  are  therefore  govern- 
mental. 

^'They  are  governmental  agencies,  and  it 
is,  to  say  the  least,  doubtful  if  they  are  in 
any  respect  anything  else,  or  have  any  rights 
that  caa  be  called  private."  Atty.-Gen.  v. 
Lowrey,  131  Mich.  639,  643,  92  N.  W.  289. 

See  also  Whitehead  v.  Detroit  Board  of 
Education,  139  Mich.  490,  102  N.  W.  1028; 
Freeland  v.  Stillman,  49  Kan.  197,  30  Pac. 
235;  Beach  v.  Leahy,  11  Kan.  23;  1  Dillon, 
Municipal  Corporations  (5th  ed.),  p.  67, 
§  37. 

This  is  certainly  true  as  to  providing  and 
maintaining  school  grounds,  school  buildings 
and  appliances,  and  all  those  things  which 
it  is  permitted  the  school  boards  to  ac- 
quire and  [171]  administer  through  the  ex- 
penditure of  public  school  funds.  Such  is 
the  net  result  reached  by  Chief  Justice 
Gray,  after  a  most  exhaustive  and  discrim- 
inating review  of  the  authorities,  both  Eng- 
lish and  American,  in  the  leading  case  of 
Hill  V.  Boston,  122  Mass.  344,  23  Am.  Rep. 
332.  Although  in  Massachusetts  at  that 
time  the  duty  to  provide  school  houses  and 
equipment  was  imposed  by  general  law  upon 
all  towns  and  cities  of  the  commonwealth, 
8uch  towns  and  cities  were,  in  substance, 
held  to  be  pro  tanto  nothing  more  than 
quaM  corporations  exercising  a  portion  of 
the  sovereign  power  of  the  state,  not  for 
their  own  benefit,  but  as  agents  of  the  pub- 
lic. In  that  case  it  was  therefore  held  that 
a  child  attending  a  public  school,  who  was 
injured  by  reason  of  the  unsafe  condition 
of  a  staircase  in  the  schoolhouse,  could  not 
maintain  an  action  against  the  city  for  dam- 
ages, there  being  no  liability  at  common  law 
and  no  statute  declaring  a  liability.  Judge 
Dillon  states  the  rule  as  follows: 

*'When  a  municipal  corporation  is  charged 
by  charter  or  statute  with  the  duty  of  erect- 


ing and  maintaining  public  aehooU  for  the 
education  of  the  children  of  the  municipal- 
ity, the  weight  of  authority  is  to  the  effect 
that  in  the  exercise  of  the  power  so  con- 
ferred it  performs  a  public  or  governmental 
duty  and  not  a  special  corporate  or  adminia- 
trative  duty  as  distinguished  from  a  State 
or  public  duty,  and  it  is  not  impliedly  liable 
for  the  wrongful  acts  and  negligence  of  its 
officers  or  agents  in  maintaining  and  repair- 
ing school  buildings.  In  the  case  of  school 
districts,  boards  of  education  and  other  qiuisi 
corporations  created  for  the  limited  purpose 
of  directing  and  controlling  school  matters^ 
exemption  from  liabilty,  in  some  juris- 
dictions at  least,  is  placed  upon  the  two- 
fold ground  (first)  that  those  bodies  are 
only  quasi  corporations  and  (second)  that 
they  perform  only  a  public  and  governmental 
duty  and  do  not  act  in  a  private  or  corporate 
capacity  in  erecting  and  maintaining  school 
buildings."  '  4  Dillon,  Municipal  Corpora- 
tions   (5th  edO,  p.  2888,  §  1658. 

See  also  Kinnare  t.  Chicago,  171  111.  332, 
49  N.  E.  536;  Bigelow  v.  Randolph,  14  Gray 
(Mass.)  541;  Howard  v.  Worcester,  153 
Mass.  426,  27  N.  E.  11,  25  Am.  [172]  St. 
Rep.  651,  12  L.R.A.  160;  Ernst  v.  West  Cov- 
ington, 116  Ky.  850,  76  S.  W.  1089,  3  Ann. 
Cas.  882,  105  Am.  St.  Rep.  241,  63  L.R.A. 
652;  Clark  v.  Nicholasville,  27  Ky.  L.  Rep. 
974,  87  S.  W.  300;  Folk  v.  Milwaukee,  lOS 
Wis.  359,  84  N.  W.  420;  Freel  v.  Crawfords- 
ville,  142  Ind.  27,  41  N.  E.  312,  27  L.R.A. 
301;  Lane  v.  Woodbury  Dist.  Tp.  58  la.  40:2, 
12  N.  W.  478;  State  v.  Frederick  County 
School  Com'rs,  94  Md.  334,  51  Atl,  289*; 
Diehm  v.  Cincinnati,  25  Ohio  St.  305;  Ford 
V.  Kendall  Borough  School  Dist.  121  Pa.  St. 
543,  15  Atl.  812,  1  L.R.A.  607. 

The  rule  of  nonliability  at  common  law 
applies  even  in  case  of  duties  not  imposed 
nolens  volens,  but  also  as  to  those  volun- 
tarily assumed  by  permission  of  the  state, 
the  ground  of  immunity  being,  not  that  the 
duty  is  compulsory,  but  that  it  is  public. 
Wixon  V.  Newport,  13  R.  I.  454,  43  Am. 
Rep.  35.  The  same  rule  of  immunity  at 
common  law  applies  in  relation  to  defects 
in  school  grounds  used  as  playgrounds  for 
the  recreation  of  the  school  children  as  ob- 
tains in  case  of  school  buildings.  Finch  v. 
Toledo  Board  of  Education,  30  Ohio  St. 
37,  27  Am.  Rep.  414;  State  v.  Frederick 
County  School  Com'rs,  and  Bigelow  v.  Ran- 
dolph, supra. 

We  are  asked,  "How  can  it  be  said  that 
the  physical  development  of  children  is  a 
function  of  government?''  The  answer  seems 
obvious — ^just  for  the  same  reason  that  it 
can  be  said  that  the  mental  development  of 
children  is  a  function  of  government.  Both 
arc  intended  to  raise  the  standard  of  citi- 
zenship.     The    state    is    certainly    as    much 
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intcr;»stt'(l  in  the  physical  standard  of  its  citi- 
xens  :is  in  thoir  mental  standard.  Condem- 
nation (if  land  for  play  grounds  in  connec- 
tion with  the  public  schools  is  a  public  use. 
State  V.  Superior  Ct.  69  Wash.  189,  124 
Pac.  484;  Sorenson  v.  Perkins,  72  Wash. 
16,  129  Pac.  577. 

To  hold  that  the  school  district  in  pro- 
Tiding  the  school  house  was  performing  a 
governmental  function,  and  in  providing 
these  exercise  ladders  was  performing  a  pri- 
vate or  [173]  proprietary  function,  would 
be  to  mark  a  distinction  without  basis  ei- 
ther in  reason  or  authority.  In  providing 
and  maintaining  these  ladders,  the  district 
was  acting  in  a  governmental  capacity.  It 
is  clear,  therefore,  it  would  not  be  liable  at 
common  law  for  the  injury  here  in  ques- 
tion. 

II.  Is  the  district  liable  under  the  stat- 
ute? The  statute,  reference  being  had  to 
Rem.  &  Bal.  Code  by  section  numbers,  is  as 
follows : 

"§  950.  An  action  at  law  may  be  main- 
tained by  any  county,  incorporated  town, 
school  district,  or  other  public  corporation 
of  like  character  in  this  state,  in  its  cor- 
porate name,  and  upon  a  cause  of  action 
accruing  to  it,  in  its  corporate  character, 
and  not  otherwise,  in  either  of  the  follow- 
ing cases: — 1.  Upon  a  contract  made  with 
such  public  corporation;  2.  Upon  a  liability 
prescribed  by  law  in  favor  of  such  public 
corporation:  3.  To  recover  a  penalty  for 
forfeiture  given  to  such  public  corporation; 
4.  To  recover  damages  for  an  injury  to  the 
corporate  rights  or  property  of  such  public 
corporation. 

"  §  951.  An  action  may  be  maintained 
against  a  county,  or  other  of  the  public  cor- 
porations mentioned  or  described  in  the  pre- 
ceding section,  either  upon  a  contract  made 
by  such  county  or  other  public  corporation 
in  its  corporate  character,  and  within  the 
scope  of  its  authority,  or  for  an  injury  to 
the  rights  of  the  plaintiff  arising  from  some 
act  or  omission  of  such  county  or  other  pub- 
lic corporation." 

It  will  be  noted  that  this  statute  applies 
to  counties  and  incorporated  towns  as  dis- 
tinctly and  specifically  as  it  does  to  school 
districts.  It  was  first  passed  in  1869,  and 
is  found  in  practically  the  same  terms  in 
the  code  of  1881.  It  is  a  replica  of  the 
former  statute  of  Oregon,  which  is  quoted 
in  the  opinion  in  McCalla  v.  Multnomah 
County,  3  Ore.  424.  In  that  case,  it  was 
made  the  basis  of  liability  of  the  county 
for  a  personal  injury  resulting  from  negli- 
gence in  failing  to  keep  a  bridge  in  repair. 
This  statute  was  also  applied  in  Sheridan 
V.  Salem,  14  Ore.  328,  12  Pac.  926,  as  making 
the  city  liable  for  personal  injuries  resulting 
from  a  defective  crosswalk.    In  each  of  these 
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cases  it  was  recognized  that,  at  common  law 
[174]  and  but  for  this  statute,  there  would 
have  been  no  liability.  At  first  our  own  terri- 
torial supreme  court,  apparently  overlook- 
ing the  statute  and  following  the  rule  of  the 
common  law,  held  that  a  county  was  not 
liable  for  personal  injuries  caused  by  a  de- 
fective sidewalk  under  its  control.  Clark 
V.  Lincoln  County,  1  Wash.  518,  20  Pac.  576. 
This  fact  was  later  pointed  out  by  the  state 
supreme  court  and,  though  recognizing  the 
rule  of  the  common  law,  the  court  held  a 
county  liable  under  the  terms  of  the  statute 
for  personal  injuries  resulting  from  a  de- 
fective bridge  under  county  control,  express- 
ly following  the  decisions  of  the  Oregon 
court  in  the  McCalla  and  Sheridan  cases. 
Kirtley  v.  Spokane  County,  20  Wash.  Ill, 
54  Pac.  936;  Hoexter  v.  Judson,  21  Wash. 
646,  59   Pac.  498. 

Still  later  the  question  arose  touching 
the  liability  of  a  school  district  for  injury  to 
a  pupil  resulting  from  a  bucket  of  hot  water 
used  in  connection  with  the  heating  appa- 
ratus in  a  school  building.  This  court, 
speaking  through  the  late  Judge  Dunbar, 
aiter  again  recognizing  the  common  law  rule 
of  immunity  in  the  exercise  of  government- 
al functions,  held  the  school  district  liable, 
basing  the  decision  squarely  upon  the  stat- 
ute and  using  the  following  language: 

"It  is  contended  by  the  respondent  that 
it  was  not  the  intention  of  the  legislature 
to  make  the  act  aforesaid  apply  to  govern- 
mental duties,  and  that  the  acts  complained 
of  were  in  the  performance  of  strictly  gov- 
ernmental duties.  The  school  district  is  a 
creature  of  the  statute,  and  the  state  is  not 
limited  in  its  authority  over  the  district, 
and  would  have  power  to  make  it  responsi- 
ble in  the  performance  of  governmental  du- 
ties as  well  as  any  other  kind  of  duties.  If 
the  acts  complained  of  were  perpetuated  in 
the  performance  of  a  governmental  duty,  it 
would  be  difficult  to  conceive  what  duties 
the  legislature  had  in  mind  in  enacting  the 
statute.  It  is  more  probable  that,  in  con- 
templation of  the  common  law  rule,  it  was 
attempting  to  remove  the  limitations  and 
restrictions  of  such  rtile  and  make  the  dis- 
trict responsible  generally  for  an  omission 
of  duty.  In  any  event,  the  law  itself  has 
not  incorporated  the  limitations  claimed  for 
it  by  the  respondent,  [175]  and  if  its  theory 
is  correct,  it  would  have  been  an  idle  thing 
for  the  legislature  io  have  passed  the  law 
making  the  district  responsible  for  acts  for 
which  it  was  already  responsible  before  the 
enactment  of  the  law,  viz.,  acts  which  were 
not  governmental.  In  any  event,  this  stat- 
ute has  been  construed  by  this  court  in 
Kirtley  v.  Spokane  County,  20  Wash.  Ill, 
64  Pac.  936,  where  the  action  was  for  an 
injury  to  the  rights  of  the  plaintiff  arising 
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from  the  act  or  omission  of  the  county  of 
Spokane  in  maintaining  a  defective  bridge 
In  that  case,  after  admitting  practically  the 
general  rule  contended  for  by  respondent 
in  this  case,  and  quoting  from  the  opinion 
of  Lord  Kenyon,  in  Russell  v.  Devon,  2 
T.  R.   (Eng.)   667,  this  court  says  that, 

"Our  statute  expressly  meets  the  sugges- 
tions of  Lord  Kenyon,  supra,  that  *if  it  be 
reasonable  they  should  be  by  law  liable  to 
such  an  action,  recourse  must  be  had  to  the 
legislature  for  that  purpose.'  Not  only  is 
provision  made  for  an  action  against  the 
county  upon  contract  within  the  scope  of  its 
authority,  but  an  injury  to  the  right  of  the 
plaintiff  arising  from  some  act  or  omission 
pf  the  county.* 

"This  reference  was  to  the  statute  now 
under  discussion,  and  this  court  cited  the 
case  of  McCalla  v.  Multnomah  County,  3 
Ore.  424,  a  case  decided  under  a  similar  stat- 
ute, Lyman  v.  Hampshire  County  [140  Mass. 
311,  3  N.  E.  211],  and  many  other  cases." 
Rediield  v.  Kittitas  County  School  Dist.  No. 
3,  48  Wash.  85,  92  Pac.  770. 

The  supreme  court  of  Minnesota  has  held 
that,  by  a  statute  providing  that  an  action 
may  be  brought  against  school  trustees  "Up- 
on a  contract  made  with  them  in  their  offi- 
cial capacity,  or  for  an  injury  to  the  rights 
of  the  plaintiff,  arising  from  some  act  or 
omission  of  the  officers  or  of  the  district," 
the  legislature  did  not  intend  to  abrogate  the 
rule  of  nonliability  for  negligence  in  the  per- 
formance of  a  purely  public  function.  Bank 
V.  Brainerd  School  Dist.-  49  Minn.  106,  51 
N.  W.  814.  The  court,  however,  frankly 
admits  that  it  is  not  clear  what  was  intend- 
ed by  the  language  "for  an  injury  to  the 
rights  of  the  plaintiff,"  thus  failing  to  meet 
the  clear  logic  of  the  Redfield  case,  which 
shows  that  this  language  [176]  could  only 
be  intended  to  abrogate  the  common  law 
rule  of  nonliability  for  torts. 

The  supreme  court  of  Oregon  in  Wiest  v. 
Marion  County  School  Dist.  No.  24,  68  Ore. 
474,  137  Pac.  749,  49  L.R.A.(N.S.)  1026, 
criticizes  the  decision  of  this  court  in  the 
Redfield  case  as  carrying  the  statute  too 
far,  but  strangely  overlooks  its  own  deci- 
sions in  the  McCalla  and  Sheridan  cases 
placing  the  same  construction  on  a  statute 
couched  in  the  same  terms,  namely,  that  it 
was  intended  to  abrogate  the  common  law 
rule  of  immunity  as  to  counties  and  towns. 
It  is  obvious  that,  imless  we  overrule  the 
Redfield  case,  the  judgment  in  the  case  be- 
fore us  must  be  affirmed.  Counsel,  however, 
point  out  the  plain  fact  that,  unless  we  over- 
rule the  Redfield  case,  we  perpetuate  the  in- 
congruity of  a  rule  that  a  school  district 
is  liable  for  negligence  in  the  performance 
of  governmental  duties,  while  a  municipal 
corporation  proper  is  not  liable   in  such   a 


case,  but  is  only  liable  isr  negligence  in  the 
performance  of  proprietary  or  corporate 
duties.  Simple  candor  compels  the  •  recog- 
nition of  this  fact.  We  have  followed  the 
rule  of  the  common  law  ( extended,  it  is 
true,  as  to  the  care  of  streets)  in  cases  in- 
volving incorporated  towns  and  cities,  ig- 
noring the  statute,  and  have  applied  the 
statute  in  its  full  extent  as  to  school  dis- 
tricts and  counties. 

We  have  repeatedly  held  that  an  incor- 
porated town  or  city  is  not  liable  where 
injury  occurs  through  n^ligent  perform- 
ance or  omission  of  performance  connected 
with  its  purely  governmental  functions,  thus 
according  to  the  municipality  the  sovereign 
immunity  of  the  state.  Lawson  v.  Seattle, 
6  Wash.  184,  33  Pac.  347;  Russell  v.  Taco- 
ma,  8  Wash.  156,  35  Pac.  605,  40  Am.  St. 
Rep.  895;  Lynch  v.  North  Yakima,  37  Wash. 
657,  80  Pac.  79,  12  L.R.A.(N.S.)  261;  Cun- 
ningham V.  Seattle,  40  Wash.  59,  82  Pac. 
143,  4  L.R.A.(N.S.)  629;  Cunningham  v. 
Seattle  (rehearing),  42  Wash.  134,  7  Ann. 
Cas.  805,  84  Pac.  641. 

These  cases  merely  follow  the  rule  of  the 
common  law  as  it  has  been  understood  ever 
since  its  announcement  in  the  case  [177] 
of  Russel  V.  Devon,  11  T.  R.  (Eng.)  667.  In 
none  of  these  cases  is  the  statute.  Rem.  & 
Bal.  Code,  §§  950,  951  (P.  C.  81  §§  1667, 
1669)  construed  or  even  referred  to.  In 
one  of  them,  Cunningham  v.  Seattle,  on  re- 
hearing, it  is  intimated  that  we  have  no 
statute  on  the  subject.  See  42  Wash.  p. 
136. 

In  the  following  cases,  the  common  law 
distinction  between  governmental  and  non- 
governmental functions  has  been  invoked  as 
making  cities  and  towns  liable  for  negligence 
of  their  officers  or  agents,  withholding  in 
the  latter  •  class  of  functions  the  state's  im- 
munity. Sutton  T.  Snohomish,  11  Wash. 
24,  39  Pac.  273,  48  Am.  St.  Rep.  847;  Seat- 
tle V.  Stirrat,  55  Wash.  560,  104  Pac.  834, 
24  L.R.A.(K.S.)  1275;  Engelking  v.  Spokane, 
59  Wash.  446,  110  Pac.  25,  29  L.R.A.(N.S.) 
481;  Hayes  v.  Vancouver,  61  Wash.  536, 
112  Pac.  498;  Hewitt  v.  Seattle,  62  Wash. 
377,  113  Pac.  1084,  32  L.R.A.(N.8.)  632: 
Bjork  V.  Tacoma,  76  Wash.  225,  135  Pac. 
3005,  48  L.R.A.(N.S.)  331.  In  none  of 
these  decisions  was  the  statute  mentioned  or 
construed,  while  in  one  of  them,  Sutton  v. 
Snohomish,  supra,  it  is  expressly  stated,  but 
without  referring  to  the  statute,  Rem.  &  Bal. 
Code,  §§  950  and  951,  that: 

"It  must  be  conceded  that  there  is  no  leg- 
islative enactment  declaring  these  cities 
[municipal  corporations  of  the  third  class] 
liable  for  such  negligence  as  is  alleged  in 
the  complaint  in  this  action;  and  it  may 
also  be  conceded  that  the  appellant  city 
cannot  legally  be  made  to  respond  in  dam- 
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ages  for  negligence  in  the  discharge  of  pure- 
ly governmental  dutiea." 

The  negligence  there  involved  was  the 
failure  of  the  city  to  keep  a  city  highway 
in  repair.  The  city  was  held  liable  because 
that  duty  did  not  "call  forth  the  exercise 
of  strictly  governmental  functions."  Sub- 
sequently the  same  liability  as  to  a  county, 
in  Kirtley  v.  Spokane  County,  supra,  was 
distinctly  referred  to  the  statute  alone. 

It  is  useless  to  multiply  citations  or  to 
prolong  discussion.  Clearly  we  have  two 
lines  of  decisions,  in  one  of  which  the  [178] 
statute  is  either  denied  or  ignored,  and  in 
the  other  of  which  it  is  recognized  and  held 
to  abrogate  the  common  law  rule  of  im- 
munity. The  first  line  we  have  constantly 
followed  in  dealing  with  cities  and  incor- 
porated towns,  and  the  second  in  dealing 
with  school  districts  and  counties.  A  ma- 
jority of  the  court  are  averse  to  overruling 
either  line.  To  overrule  the  first  would  be 
to  unsettle  the  law  of  damages  as  it  has 
been  applied  to  corporations  purely  muni- 
cipal almost  from  the  beginning  of  state- 
hood. To  overrule  the  second  would  be  ju- 
dicially to  repeal  the  statute,  the  obvious 
purpose  of  which,  as  it  would  seem  inad- 
vertently, has  already  been  much  impaired. 
The  only  other  course  is  to  uphold  both  lines 
of  precedent  as  applied  respectively  to  the 
two  classes  of  corporations  in  the  adjudi- 
cated cases. 

**8tar€  decisis  is  the  policy  of  the  courts. 
Upon  this  principle  rests  the  authority  of 
judicial  decisions  as  precedents,  and  the  doc- 
trine ought  not  to  be  departed  from,  except 
for  urgent  reasons."  State  v.  Peter,  21 
Wash.  243,  57   Pac.   814. 

See  also  Manning  v.  Tacoma  R.  etc.  Co. 
34  Wash.  406,  75  Pac.  994;  State  v.  Ross, 
43  Wash.  290,  86  Pac.  575. 

With  the  means  of  collecting  the  judgment 
we  are  not  concerned.  Tliat  question  is  not 
before  us.  On  the  authority  of  the  statute 
as  construed  in  the  Redfield  and  Kirtley 
cases,  the  judgment  is  afiiimed. 

Morris,  C.  J.,  Holcomb,  Parker,  Main,  and 
Chadwick,  JJ.,   concur. 


NOTE. 

Liability  of  Municipal  Corporation  or 
School  Board  for  DefeotiTC  Condi- 
tion  of  Public   School  Premises. 

The  present  note  collates  the  recent  cases 
dealing  with  the  liability  of  a  municipal  cor- 
poration or  of  a  school  board  for  the  defec- 
tive condition  of  public  school  'premises. 
The  earlier  cases  are  discussed  in  the  notes 
to  Ernst  t.  West  Covington,  3  Ann.  Cas. 
882;  Wahrmau  v.  New  York  Board  of  Edu- 
cation, 10  Ann.  Cas.  406;  and  Goddard  t. 
Harpswell,  30  Am.  S.   Rep.   398. 


The  few  recent  cases  that  have  come 
before  the  courts  on  the  liability  of  a  mu- 
nicipal corporation  or  a  school  board  for 
maintaining  defective  school  premises  sup- 
port the  rule  that  neither  a  municipal  cor- 
poration nor  a  school  board  is  liable  at 
common  law,  the  duty  of  maintaining  school 
premises  being  a  governmental  one.  Clark 
V.  Nicholasville,  87  S.  W.  300,  27  Ky.  L. 
Rep.  974;  Daniels  v.  Grand  Rapids  Board 
of  Education,  191  Mich.  339,  158  N.  W.  23. 
Compare  McCarton  v.  New  York,  149  App. 
Div.  516,  133  N.  Y.  S.  939.  In  Clark  v. 
Nicholasville,  etc.  supra,  it  was  held  that 
neither  the  city  nor  the  board  of  education 
could  be  held  liable  for  injuries  to  a  school 
girl  sustained  by  reason  of  defective  banis- 
ters in  a  school  building. 

In  Daniels  v.  Grand  Rapids  Board  of  Ed- 
ucation, 191  Mich.  339,  158  N.  W.  23,  it 
appeared  that  the  plaintiff  was  injured 
through  a  defectively  constructed  balustrade 
in  one  of  the  public  schools  of  a  city.  It 
was  held  that  neither  the  board  of  education 
as  a  municipal  corporation,  nor  the  members 
of  the  board  individually,  were  liable  in  dam- 
ages. 

But  in  McCarton  v.  New  York,  149  App. 
Div.  516,  133  N.  Y.  S.  939,  it  appeared  that 
the  plaintiff's  intestate  was  killed  by  the  fall 
of  a  flagpole  on  top  of  a  school  building.  The 
board  of  education  was  held  to  be  liable.  The 
court  said:  "I  am  of  opinion,  however,  that 
the  complaint  states  a  good  cause  of  action 
against  the  board  of  education.  If  it  erected 
or  maintained  this  flagpole,  which  was  unfit 
for  the  purpose  in  that  it  was  rotten  and 
never  should  have  been  selected  for  such  use, 
in  a  position  to  endanger  the  lives  of  those 
lawfully  in  the  vicinity  of  the  building,  with 
notice,  as  alleged  and  as  stated  in  the  open- 
ing, that  it  was  in  an  unsafe  condition,  it  is 
clearly  liable,  either  upon  the  theory  of  hav- 
ing erected  or  of  maintaining  a  nuisance, 
depending  upon  whether  the  original  erection 
was  unsafe,  or  the  flagpole  was  maintained 
with  actual  knowledge  that  it  was  in  a  dan- 
gerous condition,  or  upon  the  theory  of  neg- 
ligence, depending  upon  its  failure  to  per- 
form its  statutory  duty  to  provide  for  'prompt 
and  efficient*  repairs." 

However,  in  several  jurisdictions  the  com- 
mon-law rule  that  a  municipal  corporation 
or  school  board  cannot  be  held  liable  for  the 
defective  conditions  of  the  sdiool  premises 
has  been  changed  by  statute.  Ching  v.  Sur- 
rey County  Council,  102  L.  T.  N.  S.  (Eng.) 
414,  26  Times  L.  Rep.  355;  Morris  v.  Car- 
narvon County  Council,  102  L.  T.  N.  S. 
(Eng.)  524,  [1910]  1  K.  B.  840;  Redfield  v. 
Kittitas  County  School  Dist.  No.  3,  48  Wash. 
85,  92  Pac.  770.  And  see  the  reported  case. 
In  Redfield  v.  Kittitas  County  School  Dist. 
No.  3,  supra,  it  appeared  that  the  plaintiff 
received  injuries  from  scalding  water  negli- 
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gently  kept  in  a  bucket  in  a  school  room. 
Under  a  statute  the  school  district  was  held 
to  be  liable.  The  court  said:  "With  the  in- 
applicable portions  of  the  two  sections  omit- 
ted, the  law  would  read  as  follows:  An  ac- 
tion may  be  maintained  against  a  school  dis- 
trict for  any  injury  ^o  the  rights  of  the 
plaintiff  arising  from  some  act  or  omission 
of  such  district.  .  .  .  It  is  contended  by 
the  respondent  that  it  w^as  not  the  intention 
of  the  legislature  to  make  the  act  aforesaid 
apply  to  governmental  duties,  and  that  the 
acts  complained  of  were  in  the  performance 
of  strictly  governmental  duties.  The  school 
district  is  a  creature  of  the  statute,  and  the 
state  is  not  limited  in  its  authority  over  the 
district,  and  would  have  power  to  make  it 
responsible  in  the  performance  of  govern- 
mental duties  as  well  as  any  other  kind  of 
duties.  If  the  acts  complained  of  were  per- 
petrated in  the  performance  of  a  govern- 
mental duty,  it  would  be  difficult  to  conceive 
what  duties  the  legislature  had  in  mind  in 
enacting  the  statute.  It  is  more  probable 
that,  in  contemplation  of  the  common-law 
rule,  it  was  attempting  to  remove  the  limi- 
tations and  restrictions  of  such  rule  and 
make  the  district  responsible  generally  for 
an  omission  of  duty.  In  any  event,  the  law 
itself  has  not  incorporated  the  limitations 
claimed  for  it  by  the  respondent,  and  if  its 
theory  is  correct,  it  would  have  been  an  idle 
thing  for  the  legislature  to  have  passed  the 
law  making  the  district  responsible  for  acta 
for  whicli  it  was  already  responsible  before 
the  enactment  of  the  law,  viz.,  acts  which 
were  not  governmental.  Believing 

that  the  statute  clearly  gives  the  right  of 
action  attempted  to  be  enforced  in  this  case, 
the  judgment  will  be  reversed,  and  the  cause 
remanded  with  instructions  to  overrule  the 
demurrer." 

In  Ching  v.  Surrey  County  Council,  102 
L.  T.  N.  S.  (Eng.)  414,  26  Times  L.  Rep. 
356,  it  appeared  that  the  plaintiff,  a  young 
school  boy,  was  injured  by  reason  of  having 
caught  his  foot  in  a  large  hole  in  the  pave- 
ment of  a  school  playground.  The  defend- 
ants, by  statute,  were  charged  with  the  duty 
of  maintaining  the  school  premises  in  proper 
condition,  and  they  were  held  to  be  liable  for 
failure  to  do  so.  Farwell,  L.  J.,  said:  "The 
Act  of  Parliament  has  placed  a  statutory 
duty  on  the  education  authority  of  main- 
taining and  keeping  efficient  these  schools. 
It  is  said  that  sect.  7  cannot  bear  that  mean- 
ing by  reason  of  the  proviso.  I  do  not  think 
it  really  material  to  consider  whether  it  does 
or  does  not;  but  sect.  18  of  the  Act  of  1870 
has  no  such  proviso,  and  it  states  in  terms 
that  they  shall  maintain  and  keep  efficient 
every  school;  and  by  virtue  of  sect.  5  of  the 
Act  of  1902  it  is  said  that  the  duties  im- 
posed by  the  Act  of  1870  are  imposed  upon 
the  county  council.    Therefore,  so  far  as  that 


is  concerned,  we  can  reasonably  say  that  the 
county  council  have  the  statutory  duty  im- 
posed upon  them  to  keep  the  schools  in  re- 
pair, and  that  that  includes  the  buildings 
and  the  playgrounds." 

In  Morris  v.  Carnarvon  County  Council. 
102  L.  T.  N.  S.  (Eng.)  524,  [1910]  1  K.  B. 
840,  it  appeared  that  the  plaintiff,  a  girl  six 
years  of  age,  was  injured  by  a  heavy  swinging 
door  in  a  school  house.  The  court  said: 
"The  real  ground  which  is  relied  upon  here 
is  that  the  door  was  a  door  put  up  by  the 
predecessors  of  the  defendants,  and  that,  al- 
though it  was  a  dangerous  door  and  was  con- 
tinued by  the  defendants,  they  ought  not  to 
be  held  liable  in  respect  of  this  accident. 
Now,  really  that  point  means  this:  that 
there  was  no  duty  cast  upon  the  defendants 
in  respect  of  this  dangerous  door.  It  was 
sought  to  be  said  here  that  if  there  was  a 
danger  which  was  brought  into  existence  at 
a  time  when  the  defendants'  predecessors  had 
the  control  of  the  school,  there  was  no  obli- 
gation or  duty  on  the  defendants  to  discover 
and  remedy  it.  Before  the  decision  in  Ching 
▼.  Surrey  County  Council  [supra,  this  page] 
it  might  have  been  argued  that  the  duties 
which  were  taken  over  by  the  very  terms  of 
the  statute  by  the  defendants  were  only  du- 
ties in  respect  of  scholastic  matters — ^teach- 
ing and  the  like — and  not  in  respect  of  the 
physical  condition  of  the  school  premises,  but 
since  the  decision  in  Ching's  case  it  is  im- 
possible to  argue  that  now.  Under  these  cir- 
cumstances we  onlv  have  to  consider  first 
whether  there  was  any  duty  upon  these  de- 
fendants to  discover  the  defects  of  the  door 
and  remedy  tlie  same.  I  think  that  there 
was,  and  that  being  so,  there  is  nothing  else 
to  be  discussed  in  the  case.  There  is  the 
most  ample  evidence  that  this  door  was  a 
dangerous  door,  and  therefore  there  was 
clearly  an  obligation  on  these  defendants  to 
take  away  a  door  that  was  dangerous  and  to 
substitute  some  safer  access  to  the  school 
room,  and  that  duty  they  did  not  perform.'' 
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Iiost  Property  ^  Rights  of  Finder  of 
Mislaid  Property. 

Plaintiff,  who  rented   a  safe  deposit  box, 
while  using  the  customer's  private  room,  dis- 
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covered  an  envelope  lying  on  the  corner  of 
the  desk  containing  bills  to  the  amount  of 
$180,  and  delivered  it  to  the  officers  of  the 
company,  and  after  diligent  effort  by  them 
and  failure  to  find  the  rightful  owner, 
brought  suit  for  its  return.  It  is  held  that 
the  money,  when  discovered  by  plaintiff,  was 
in  the  possession  of  the  deposit  company, 
which  owed  a  duty  towards  it,  and  which, 
as  against  plaintiff,  was  entitled  to  its  pos- 
session and  custody  subject  to  the  rights  of 
the  real  owner. 

[Sec  note  at  end  of  this  case.] 

Rights  of  Finder  of  I«ost  Property. 

The  finder  of  lost  property  is  entitled  to 
possession  against  every  one  but  the  true 
owner. 

[See  1  Ann.  Cas.  1;  11  Ann.  Cas.  700.] 

DistinctieK  between  Iiost  and  Mislaid 
Property* 

Property  to  be  "lost"  must  have  been  un- 
intentionally or  involuntarily  parted  with, 
and  money  discovered  in  the  highway  or  on 
the  ground  or  the  floor  will  be  considered  as 
having  been  casually  and  unknowingly 
dropped,  and  thus  lost;  but  where  it  is  inten- 
tionally put  down,  as  in  a  drawer  or  on  a 
table,  and  the  owner  forgets  where  he  left 
it  and  cannot  find  it,  it  is  not  in  a  legal 
sense  lost. 

[See  note  at  end  of  this  case.] 

Riglita  of  Parties  as  to  Mislaid  Prop- 
erty. 

Where  a  person  goes  into  another's  public 
place  of  business  to  transact  business  witii 
him  and  places  his  money  on  a  table  or  desk 
and  comes  away,  forgetting  that  he  has  done 
so,  it  is  left  in  the  possession  of  the  owner, 
or  within  the  protection  of  the  house  or 
place,  and  in  the  legal  sense  is  not  lost. 

[See  note  at  end  of  this  case.] 


Kcv.  St.  1909,  §  8268  et  seq.,  defining  the 
duty  of  persons  finding  lost  property,  relates 
only  to  the  duties  of  a  finder  of  lost  property 
who  does  not  know  the  true  owner,  and  pro- 
vides a  method  for  the  acquisition  of  title, 
and  is  inapplicable  to  a  safety  deposit  com- 
pany obtaining  constructive  possession  of 
money  placed  by  a  customer  on  a  desk  pro- 
vided by  the  company  for  the  use  of  its  cus- 
tomers, and  it  is  the  lawful  custodian  of  the 
money  for  the  true  owner,  and  must  exercise 
due  care  to  discover  him  and  deliver  the 
property  to  him. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jackson 
county:    Williamson,  Judge. 

Action  by  A.  W.  Foster,  plaintiff,  against 
Fidelity  Safe  Deposit  Company,  defendant. 
Judgment  for  plaintiff.  Appeal  by  defendant 
to  Kansas  City  Court  of  Appeals.  Judgment 
reversed  and  case  certified  to  the  Supreme 
Court.  The  facts  are  stated  in  the  opinion. 
Reversed. 
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Bowersock,  Hall  d  Book  and  Rohert  B. 
Fizzell  for  appellant. 

Oamett  d  Cktmett  for  respondent. 

[93]  Bond,  J. — ^This  case  comes  to  this 
court  on  the  dissent  of  one  of  the  Judges  of 
the  Kansas  City  Court  of  Appeals  to  the 
decision  of  the  majority  of  said  court,  and 
a  request  that  it  be  certified  here  as  being 
in  conflict  with  two  of  our  decisions.  The 
facts  and  conclusions  of  law  applicable  to 
them  are  clearly  and  accurately  stated  in  the 
following  extracts  from  the  decision  of  Judge 
Ellison,  speaking  for  the  Kansas  City  Court 
of  Appeals: 

*' Defendant  is  a  safe  deposit  company.  It 
maintains  individual  safes  or  compartments 
which  it  rents  to  customers  for  the  safe- 
keeping of  money  and  other  valuable  articles. 
Each  of  these  contains  a  box  which  may  be 
withdrawn  and  in  which  the  customer  places 
his  money,  papers  or  other  valuable  articles. 
It  requires  two  keys  to  open  one  of  these 
safes,  one  carried  by  the  customer  and  the 
other  by  the  attendant  in  charge.  Its  place 
of  business  is  on  the  same  floor  and  in  prac- 
tically the  same  room  occupied  by  a  banking 
institution  known  as  the  Fidelitv  Trust  Com- 
pany;  it  being  separated  therefrom  by  a 
steel  fence.  A  customer  enters  from  the 
street  through  the  bank,  thence  [94]  through 
a  steel  gate  operated  by  an  attendant,  thence 
into  a  vault  through  another  gate  opened  by 
an  attendant.  Here  he  and  the  attendant 
open  his  compartment  and  he  takes  out  his 
box  and  goes  to  a  small  private  room  con- 
taining a  desk  and  chair.  On  the  desk  are 
some  envelopes,  blotters  and  a  pair  of  scis- 
sors. He  is  admitted  into  this  by  an  attend- 
ant, and  when  he  leaves,  the  door  closes  and 
locks  automatically;  whereupon  the  attend- 
ant unlocks  it  and  makes  the  room  ready  for 
the  next  occupant. 

"Plaintiff  had  a  compartment  rented  of 
defendant,  and  on  the  afternoon  of  April  13, 
1906,  he  took  his  box  therefrom  in  the  usual 
way,  was  admitted  into  one  of  these  private 
rooms  by  the  attendant,  where  he  examined 
some  papers  in  his  box,  and  as  he  was  about 
to  leave  the  room  he  noticed  an  envelope  lying 
on  the  corner  of  the  desk  'that  seemed  to  be 
a  little  puffy.*  He  looked  into  it  and  found 
it  contained  $180  in  bills.  Neither  the  en- 
velope nor  the  money  had  any  name  or  mark 
of  identification.  He  took  his  box  back  to  the 
vault,  and  supposing  the  money  belonged  to 
some  of  defendant's  customers,  handed  it  over 
to  one  of  its  officers  to  find  the  owner. 

"Defendant  keeps  a  record  of  the  name  of 
each  customer  and  the  day  he  takes  his  box 
from  the  vault,  and  it  has  written  to  each 
customer  who  took  out  his  box  on  the  dav 
plaintiff  discovered  the  money,  and  it  has 
made  diligent  search  for  the  rightful  owner, 
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but  up  to  the  time  of  the  trial  (30th  No- 
vember, 1910)  had  not  found  him.  After  a 
time  plaintiff  demanded  a  return  of  the 
money,  and  defendant  refusing  to  deliver  it, 
this  action  followed,  in  which  plaintiff  had 
judgment. 

"Neither  plaintiff  nor  defendant  claims  to 
be  the  owner  of  the  money.  Plaintiff  makes 
no  pretence  that  the  money  was  intentionally 
abandoned  by  the  owner,  and  if  he  should  be 
successful  in  this  action,  he  must  institute 
certain  proceedings  prescribed  by  sections 
[95]  8268-8273,  Revised  Statutes  1909,  con- 
cerning lost  property,  whereupon,  if  no  own- 
er appears  by  the  end  of  a  year,  he  would 
become  the  owner  by  force  of  the  law.  The 
question  for  decision,  therefore,  is  not  who 
owns  the  money,  but  which  of  the  parties  is 
entitled  to  the  possession  of  it;  or,  better 
stated,  which  is  the  proper  custodian.  Plain- 
tiff, to  sustain  himself,  must  show  that  he 
found  money  which  was  lost.  Property  in 
the  possession  of  another  cannot  be  found, 
in  the  sense  of  the  law  of  lost  property,  for 
the  reason  that  it  is  not  loftt.  Even,  if  dis- 
covered in  possession  of  the  thief  who  stole 
it,  the  discoverer  has  not  found  it,  for  the 
reason  that  being  in  the  thief's  possession, 
it  is  not  lost.  If,  therefore,  the  money  in 
controversy  was  in  the  possession  of  defend- 
ant when  discovered  by  plaintiff,  plaintiff 
could  not  have  found  it,  aa  that  word  is 
understood  in  the  law  of  lost  property.    .    .    . 

"Now  in  whose  possession  was  the  money 
when  discovered  by  plaintiff?  It  could 
scarcely  have  been  more  in  defendant's  pos- 
session, unless  it  had  been  in  the  pocket  of 
one  of  its  officers.  It  was  not  only  in  de- 
fendant's place  of  business,  but  was  in  a 
separate  apartment,  from  which  the  public 
was  excluded;  and,  more  than  that,  it  was  on 
a  desk  in  a  little  private  compartment  kept 
under  the  immediate  and  constant  guard  and 
supervision  of  one  of  defendant's  attendants. 
A  roguish  street  urchin,  if  by  possibility  he 
had  gained  access  to  this  place  and  discovered 
the  envelope  on  the  desk,  would  have  had 
the  same  right  to  it  that  plaintiff  had.  Sup- 
pose the  attendant  had  observed  the  boy  as 
he  found  it;  would  he  have  been  justified  in 
letting  him  carry  it  off?  Would  it  not  have 
been  his  duty  to  assert  defendant's  right  of 
po3session  and  to  take  it  from  the  boy? 
Would  not  the  real  owner,  had  he  afterwards 
appeared,  have  had  legal  grounds  of  com- 
plaint against  defendant,  as  his  bailee,  for 
gross  neglect  in  allowing  the  money  to  be 
carried  off  in  full  view?  It  is  no  answer  to 
this  suggestion  nor  does  it  show  any  dis- 
tinction [96]  between  the  supposed  case  and 
the  real  one,  to  say  that  in  the  former  the 
owner  appeared  and  in  the  latter  he  had  not. 
For,  whatever  legal  right  there  was  to  pos- 
session of  the  money,  came  into  existence  the 


moment  plaintiff  discovered  it.  If  it 
in  defendant's  possession  then,  it  remained  in 
its  possession,  and  it  should  hold  it  for  the 
owner,  subject  to  such  rights  and  duties  as 
arise  under  the  law  of  bailment  or  trustee- 
ship. If  plaintiff  found  the  money,  in  the 
legal  sense,  then  he  was  entitled  to  the 
possession,  no  matter  whether  the  owner  w^as 
afterwards  ascertained  or  not.  He  was  en- 
titled to  the  possession  as  a  step  in  his  ulti- 
mate ownership,  if  no  owner  appeared  after 
he  had  gone  through  with  the  sto.tutory  proc- 
ess as  to  lost  property.  If  plaintiff  was  the 
finder  of  lost  property,  in  the  l^;al  sense, 
he  was  under  no  duty  nor  obligation  to  leave 
it  with  defendant  to  ascertain  the  owner,  or 
to  say  anything  about  it.     .     .     . 

''So,  therefore,  we  repeat  that  the  rights 
of  each  of  the  parties  to  this  controversy 
were  full  grown  the  moment  plaintiff  dis- 
covered the  money.  The  subsequently  de- 
veloped fact  of  no  owner  being  found  up  to 
the  date  of  this  action,  does  not  affect  the 
status  of  either  party  as  to  the  right  of 
possession  at  that  time.  And  the  question 
on  the  supposed  case  recurs:  Would  it  have 
been  the  duty  of  the  attendant  to  have  as- 
serted a  right  in  defendant  to  possession  as 
against  the  urchin's  claim  of  finding  it? 
The  answer  is  plain.  If  the  money  was  lost, 
in  a  legal  sense,  defendant  had  no  sort  of 
possession  of  it  and  owed  no  duty  towards  it 
•  and  had  no  right  to  question  the  honesty  of 
the  finder.  But  if  defendant  did  owe  a  duty 
to  it,  then  it  was  in  its  custody  and  plain- 
tiff could  have  no  claim  as  a  finder;  for  it 
is  not  within  the  bounds  of  reason  or  good 
understanding  to  say  that  a  thing  is  lost 
which  is  in  the  pos9es8ion  of  another  and 
under  that  other's  protection. 

[97]  "Authority  is  abundant  and  uniform 
in  support  of  defendant's  possession  and 
right  of  custody.  Beginning  first  with  our 
own  State,  we  have  the  ease  of  Hoagland  v. 
Forest  Park  Highlands  Amusement  Co.  170 
Mo.  335,  an  action  for  unlawful  arrest  and 
assault  and  battery.  Defendant  operated  a 
summer  place  of  amuRcment  and  refreshment 
in  the  open  air,  all  parts  of  which  were  free 
and  open  to  the  public  except  a  theatre  which 
was  fenced  off  from  other  parts.  Plaintiff 
attended  the  theatre  and  then  took  a  seat  at 
one  of  the  many  tables  scattered  about  the 
premises,  where  he  found  a  pocketbook  lying 
on  the  ground.  In  attempting  to  leave  the 
pocketbook  at  the  ticket  office,  which  he 
found  closed,  he  got  into  a  dispute  with  some 
of  the  defendant's  employees,  who  claimed  to 
be  the  proper  custodians  of  the  pocketbook. 
and  the  assault  he  complained  of  was  made. 
In  the  course  of  the  opinion,  the  Supreme 
Court  stated  the  law  as  to  lost  property  in 
these  words  (italics  ours):  "'Now,  the  aa- 
thorities  as  a  general  rule  hold  that  money 
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or  other  property  voluntarily  laid  down  and 
forgotten  in  not,  in  legal  contemplation>  lost, 
and  that  the  owner  of  the  shop,  bank  or  other 
place  where  it  is  left  is  the  proper  custodian 
rather  than  the  person  who  happens  to  dis- 
cover it,  as  well  also  as  to  all  other  persons 
except  the  owner/ 

"'But  plaintiff  insists  that  this  statement 
of  the  law  is  a  mere  diclumy  made  without 
careful  consideration  of  the  cases  cited  in 
support  of  it.  Passing  by  any  discussion 
with  plaintijf  as  to  whether  the  proposition 
is  dictum,  and  pass^ing  by  any  question  that, 
dictum-  or  not,  it  is  our  duty  to  follow  it, 
an  examination  of  the  authorities  on  the 
<{  nest  ion  leaves  no  doubt  that  what  the  court 
stated  in  Hoagland  v.  Amusement  Co.  has 
\yeen  recognized  as  the  law  wherever  a  like 
quoHtion  has  arisen.  It  seems  to  us  that 
counsel  treats  too  lightly  the  distinction 
ma^lc  bctwe«'n  conditions  iji  v-hich  money  or 
other  valuables  may  be  discovered  by  an  al- 
leged [98]  finder.  Property  may  be  sepa- 
rated from  the  owner  by  being  abandoned, 
or  lost,  or  mislaid.  In  the  first  instance,  it 
goes  back  into  a  state  of  nature,  or,  as  is 
moBt  commonly  expressed,  it  returns  to  the 
common  mass  and  belongs  to  the  first 
lindcr,  occupier  or  taker.  In  the  second  in- 
>tancc«  to  be  lost,  it  must  have  been  uninten- 
tionally or  involuntarily  parted  with,  in 
^vhich  case  it  is  also  an  object  which  may  be 
found  and  the  finder  is  entitled  to  the  pos- 
session against  every  one  but  the  true  owner. 
But,  if  it  is  intentionally  put  down,  it  is  not 
lost  in  a  legal  sense,  though  the  owner  may 
not  remember  where  he  left  it,  and  cannot 
find  it.  P^or  ^the  loss  of  goods,  in  legal  and 
common  intendment,  depends  upon  something 
more  than  the  knowledge  or  ignorance,  the 
memory  or  want  of  memory,  of  the  oi^Tier,  as 
to  their  locality  at  any  given  moment.'  [Law- 
rence V.  State,  1  Humph.  Tenn.  228.]  From 
these  uniformly  recognized  rules  of  law  on 
the  subject  of  lost  property  has  naturally 
sprung  the  importance  of  the  condition  or 
situation  in  which  property  is  alleged  to 
liave  been  found.  And  the  law  in  this  in- 
stance, as  in  so  many  others,  founds  its  rule 
upon  the  natural  action  of  men  and  not  upon 
a  possibility.  Thus,  articles  of  property  may 
be  such  and  circumstances  maj'  be  such  as  to 
make  clear  tlicy  have  been  voluntarily  aban- 
doned bv  the  owner.  But  normallv,  men  do 
not  voluntarily  abandon  their  money.  There- 
fore, if  money  be  discovered  in  the  highway, 
or  on  the  ground,  or  on  the  floor,  it  will  not 
be  considered  as  abandoned,  nor  will  it  be 
considered  as  placed  there  voluntarily,  for 
that  would  be  unnatural,  but  as  having  been 
lost — that  is,  casually  and  unknowingly 
dropped.  But  if  it  be  discovered  in  a  drawer, 
or  on  a  table,  it  will  be  considered  as  having 
been  placed  there  purposely  by  the  owner, 
Ann.  Cas.  11)I7D— r>l'. 
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and  it  is  not  classed  by  the  law  as  lost  prop- 
erty. The  circumstance  of  it  being  after- 
wards forgotten  does  not  go  back  and  charac- 
terize the  original  act. 

[99]  "Therefore  if  a  person  goes  into  an- 
other's public  place  to  transact  business  with 
him  and  places  his  money  on  a  table  or 
desk  and  comes  away  forgetting  he  had  done 
so,  he  has  left  it  in  the  possession  of  the 
owner,  or,  as  is  expressed,  he  has  left  it 
within  the  protection  of  the  house.  This  rule 
has  been  stated  and  conceded  to  be  estab- 
lished law,  in  a  number  of  cases  where  the 
situation  of  the  property  was  such  as  to 
make  it  lost  property.  We  will  first  refer 
to  these.  A  case  referred  to  with  much  fre- 
quency is  that  of  Bridges  v.  Hawkes worth, 
15  Jur.  1079,  7  Eng.  L.  &  Eq.  424.  There  the 
plaintiff,  being  in  the  defendant's  public 
shop,  found  money  on  the  floor,  and  it  was 
held  he  was  entitled  to  the  possession  as 
finder.  The  court  saying  that  *the  notes 
never  were  in  the  cutsody  of  the  defendant, 
nor  within  the  protection  of  his  house,  before 
they  were  found,  as  they  would  have  been 
had  they  been  intentionally  deposited  there.' 
All  the  cases  (we  have  not  found  an  excep- 
tion) which  recognize  the  right  of  the  finder 
of  property  in  a  public  house  or  place  of 
business,  recognize  the  rule  that  if  the  money 
is  discovered  on  a  table,  or  desk,  or  in  a 
drawer,  it  is  not  lost  in  a  legal  sense,  but 
is  within  the  possesi^ion  and  protection  of  the 
owner  of  the  house. 

"Thus  in  Hamaker  v.  Blanchard,  90  Pa.  St. 
377,  a  servant  found  money  on  the  fioor  of 
one  of  the  public  parlors  of  a  hotels  and  it 
was  held  that  she  was  entitled  to  it  against 
evei-y  one  but  the  true  o\*Tier,  the  court,  how- 
ever, stating:  *But  property  is  not  lost,  in 
the  sense  of  the  rule,  if  it  was  intentionally 
laid  on  a  table,  counter  or  other  place,  by 
the  owner  who  forgot  to  take  it  away,  and  in 
such  case  the  proprietor  of  the  premises  is 
entitled  to  retain  the  custody.  Whenever 
the  surroundings  evidence  that  the  article 
was  deposited  in  its  place,  the  finder  has 
no  right  of  possession  against  the  owner  of 
the  building.*  The  same  distinction  is  made 
in  the  instance  of  money  having  been  left 
in  an  old  safe  and  thence  had  slipped  or 
been  accidentally  [100]  shoved  in  a  crevice  in 
the  safe  and  thus  become  hidden.  [Durfee 
V.  Jones,  11  R.  I.  588.]  And  where  monev 
was  found  in  an  envelope  on  the  floor  of 
a  paper  mill,  which  manufactured  paper  from 
old  paper,  the  owner  of  the  mill  claiming 
that  he  had  bought  the  money  with  the 
envelope.     [Bowen  v.  Sullivan,  62  Ind.  281.] 

"But  the  rule  stated  by  the  Supreme  Court 
in  the  Hoagland  case  does  not  depend  for 
support  alone  on  mere  recognition,  as  in  the 
foregoing  cases.  It  has  been  applied  uniform- 
ly in  cases  which  are  like  the  one  at  bar. 
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Thus  in  McAvoy  v.  Medina,  11  Allen  (Mass.) 
548,  the  court  said:  'But  this  property  is 
not,  under  the  circumstances,  to  be  treated 
as  lost  property  in  that  sense  in  which  a 
Under  has  a  valid  claim  to  hold  the  same 
until  called  for  by  the  true  owner.  This 
property  was  voluntarily  placed  upon  a  table 
in  the  defendant's  shop  by  a  customer  of  his 
who  accidentally  left  the  same  there  and  has 
never  called  for  it.  The  plaintiff  also  came 
there  as  a  customer,  and  first  saw  the  same 
and  took  it  up  from  the  table.  The  plaintiff 
did  not  by  this  acquire  the  right  to  take  the 
property  from  the  shop,  but  it  was  rather 
the  duty  of  the  defendant,  when  the  fact  be- 
came thus  known  to  him,  to  use  reasonable 
care  for  the  safe-keeping  of  the  same  until 
the  owner  should  call  for  it.'  And  in  Kin- 
caid  V.  Eaton,  98  Mass.  139,  the  court  went 
the  length  of  holding  that  even  where  the 
owner  left  his  pocket-book  on  a  desk  in  a 
bank,  and,  supposing  he  had  lost  it,  adver- 
tised a  reward  to  anyone  who  found  it,  he 
who  discovered  it  on  the  desk  was  not  en- 
titled to  the  reward  as  it  had  not  been  lost 
and  was  not  found.  The  court  said  that: 
'To  discover  an  article  voluntarily  laid  down 
by  the  owner  within  a  banking  house,  and 
upon  a  desk  provided  for  the  use  of  such 
persons  having  business  there,  is  not  the 
finding  of  a  lost  article.  The  occupants  of 
the  banking  house,  and  not  the  plaintiff,  were 
the  proper  depositaries  of  an  article  so  left. 
The  plaintiff  has  not  established  a  legal 
[101]  right  to  the  reward  according  to  the 
terms  by  which  it  was  offered,  and  therefore 
cannot  retain  his  verdict.' 

"The  case  of  Loucks  v.  Gallogly,  1  Misc. 
22,  23  N.  Y.  S.  126,  bears  great  likeness  to 
the  one  before  us.  There  the  plaintiff  dis- 
covered fifty  dollars  in  bills  on  a  desk  in  the 
National  Exchange  Bank  of  Albany,  and 
handed  it  to  the  bank  teller  to  hold  for  the 
owner,  and  none  made  claim.  Two  years 
passed  and  plaintiff  sued  the  teller.  The 
court  said  that:  'It  has  been  held  that  in 
order  to  constitute  legal  losing  the  thing 
must  have  been  actually  lost  by  the  owner, 
and  not  merely  mislaid;  that  is,  he  must  not 
voluntarily  and  purposely  have  laid  it  away 
in  a  certain  place  for  a  time,  with  the  inten- 
tion of  retaking  it,  and  then  have  forgotten 
where  he  had  placed  it;  but  it  must  have 
involuntarily  and  accidentally,  as  respects 
the  owner,  gotten  out  of  his  possession.' 

"The  case  of  Deaderick  v.  Olds,  86  Tenn. 
14,  concerned  the  right  of  possession  of  a  lost 
log.  It  seems  that  defendant  found  it  strand- 
ed upon  rocks  in  a  stream,  and  that  he 
turned  it  loose  into  the  stream  to  float  down 
to  his  boom  below;  but  before  it  reached 
there  the  boom  broke  and  the  log  floated 
onto  and  lodged  upon  an  island  belonging  to 
plaintiff.     Plaintiff  claimed  it  as  a  lost  log 


and  as  owner  of  the  land  upon  which  it 
lodged.  Defendant  claimed  it  as  the  original 
finder  and  took  it  from  the  island;  where- 
upon plaintiff  brought  replevin.  The  court, 
in  the  course  of  an  opinion  by  Justice  Lurton, 
now  of  the  United  States  Supreme  Ck)urt, 
said,  in  cases  of  alleged  lost  property,  that: 
'It  is  essential,  however,  in  such  cases  that 
the  property  must  be  found;  that  is,  it  must, 
at  the  time  when  the  finder  came  upon  it, 
have  been  in  such  a  situation  as  to  dearly 
indicate  that  it  was  lost,  and  not  volunta- 
rily placed  by  the  owner  where  it  was  found, 
by  carelessness  or  forgetfulness.  It  was 
evidently  laid  where  it  was  found,  it  then 
becomes  the  duty  of  the  [102]  owner  of  the 
premises  to  keep  the  property  for  the  owner, 
as  in  such  cases  he  is  treated  as  a  quasi- 
bailee,  and  he  may  maintain  trover  therefor 
against  the  finder;  as  if  a  pocketbook  is 
found  upon  a  desk  or  counter  in  a  store  or 
bank,  the  presumption  is  that  the  owner 
placed  it  there  and  forgot  it.' 

"A  case  to  which  we  have  already  referred 
(Lawrence  v.  State,  1  Humph.  (Tenn.) 
228 )  is  a  leading  one  on  this  subject.  At  the 
common  law,  lost  property  could  not  be  the 
subject  of  larceny  and  in  that  case  Lawrence 
insisted  the  money  he  was  accused  of  stealing 
was  lost.  The  circumstances  were  that  he 
was  a  barber  and  found  a  pocketbook  con- 
taining $480  in  money,  on  a  table  in  his 
shop.  The  court  denied  his  defense,  and 
among  other  things,  said  that:  ^o  place  a 
pocketbook  upon  a  table,  and  to  omit  or 
forget  to  take  it  away,  is  not  to  lose  it  in 
the  sense  in  which  the  authorities  speak  of 
lost  property.' 

"The  mind  refuses  consent  to  the  proposi- 
tion that  one  may  go  into  another's  house, 
whether  business  or  residence,  and  take  away 
anything  he  discovers  there  which  does  not 
belong  to  the  owner.  If  one  visits  an  ac- 
quaintance socially  at  his  home,  and  comes 
away  leaving  some  article  on  a  table,  he  hae 
left  it  in  the  possession  of  such  acquaintance, 
and  it  seems  absurd  to  say  that  another 
visitor  would  have  a  right  to  take  the  prop- 
erty from  the  house  under  the  claim  that  he 
had   found  it." 

We  approve  and  adopt  the  foregoing  opin- 
ion of  the  Kansas  City  Court  of  Appeals, 
only  adding  thereto  a  word  as  to  the  statutes 
of  this  State  referring  to  finders  of  lost  prop- 
erty. [R.  S.  1909,  sec.  8268  et  seq.]  These 
provisions  of  the  statute  relate  to  the  spe- 
cific duties  of  the  finder  of  lost  personal 
property  who  does  not  know  the  true  owner 
and  provide  a  statutory  method  for  the  ac- 
quisition of  title.  They  are  inapplicable  to 
the  facts  in  this  case,  because  the  property 
here  was  not  lost.  It  was  merely  left  in  the 
constructive  [103]  possession  of  the  defend- 
ant— ^seemingly  placed  by  the  owner  on  the 
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desk  provided  by  the  Safety  Deposit  Company 
for  the  uses  of  its  customers,  and  by  inatten- 
tion or  forgetfulness  not  replaced  in  the  box 
from  which  it  had  been  taken  when  it  was 
laid  on  the  desk.  This  is  the  fair,  natural 
and  logical  inference  afforded  by  the  admitted 
facts  and  testimony  in  this  case,  and  demon- 
strates that  the  money  left  was  legally  as 
much  in  the  possession  of  the  defendant 
thereafter  as  it  was  before  being  removed 
from  the  safe  deposit  box.  Hence,  the  plain- 
tiff only  did  his  duty  when  he  placed  it  in 
tlie  actual  possession  of  defendant.  The  atti- 
tude of  the  defendant  is  therefore  that  of  a 
lawful  custodian  of  the  money  for  the  benefit 
iff  the  true  owner.  This  trust  it  cannot  re- 
pudiate, and  it  should  exercise  due  care  to 
discover  the  real  owner  and  deliver  the  prop- 
erty to  him.  We  do  not  understand  that 
appellant  claims  any  other  rights  in  the 
matter,  and  what  we  have  said  is  simply  to 
impress  the  duty  cast  on  it  by  law  to  adopt 
every  means  suggested  by  prudence,  intelli- 
gence, and  good  faith  to  restore  this  money  to 
its  rightful  owner. 

The  judgment  of  the  circuit  court  is  re- 
versed.    All  concur. 


NOTE. 

Bislits  of  Parties  wltli  B«apeot  to  Mis- 
laid Property  bm  Biatiagiiialied  from 
Lost  Property, 

Distinction  between  Mislaid  and  Lost  Prop- 
erty, «03. 
Rights  of  Parties  Generally,  804. 
Larceny  by  Finder,  806. 


Distinction    hettoeen    Mislaid    and    Lost 

Property. 

According  to  the  decisions  of  both  Eng- 
lish and  American  courts  property  is  mis- 
laid when  the  owner  thereof  intentionallv 
so  places  it  that  he  can  revert  to  it  and 
thereafter  forgets  it;  property  is  lost  when 
the  owner  accidentally  parts  with  it  and  does 
not  at  any  time  know  where  to  find  it.  Reg. 
V.  West,  6  Cox  C.  C.  (Eng.)  415;  McAvoy  v. 
Medina,  11  Allen  (Mass.)  548,  87  Am.  Dec. 
733;  Kincaid  v.  Eaton,  98  Mass.  139,  93 
Am.  Dec.  142;  Loucks  v.  Gallogly,  1  Misc.  22, 
23  N.  Y.  S.  128;  Commercial  Bank  v.  Pleas- 
ants, 6  Whart.  (Pa.)  375;  Severn  v.  Yoran, 
16  Ore.  269,  20  Pac.  100,  8  Am.  St.  Rep.  293; 
Lawrence  v.  State,  1  Humph.    (Tenn.)    228, 

34  Am.  Dea  644.  See  also  the  reported  case, 
and  the  cases  cited  in  the  following  subdivi- 
sion of  this  note. 

In  Hamaker  v.  Blanchard,  90  Pa.  St.  377, 

35  Am.  Rep.  664,  the  court  said:  "But 
property  is  not  lost,  in  the  sense  of  the  rule, 
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if  it  was  intentionally  laid  on  a  table,  coun- 
ter, or  other  place,  by  the  owner,  who  forgot 
to  take  it  away." 

In  Reg.  V.  West,  6  Cox  C.  C.  (Eng.)  415, 
it  was  said:  "The  distinction  is  quite  clear 
between  property  mislaid,  that  is,  put  down 
and  left  in  a  place  to  which  the  owner  would 
be  likely  to  return  for  it,  and  property  lost. 
Now  in  this  case,  the  purse  could  not  be 
treated  as  lost;  the  prisoner  must  have 
known  that  in  all  probability  it  would  occur 
to  the  owner  where  he  had  left  it,  and  that 
he  would  return  for  it." 

In  McAvoy  v.  Medina,  11  Allen  (Mass.) 
548,  87  Am.  Dec.  733,  the  court  said:  "But 
this  property  is  not,  under  the  circumstances, 
to  be  tteated  as  lost  property  in  that  sense 
in  which  a  finder  has  a  valid  claim  to  hold 
the  same  until  called  for  bv  the  true  owner. 
This  property  was  voluntarily  placed  upon 
a  table  in  the  defendant's  shop  by  a  cus- 
tomer of  his  who  accidentally  left  the  same 
there  and  has  never  called  for  it."  "" 

In  Kincaid  v.  Eaton,  98  Mass.  139,  93  Am. 
Dec.  142,  it  was  said :  **To  discover  an  article 
voluntarily  laid  down  by  the  owner  within  a 
banking  house,  and  upon  a  desk  provided  for 
the  use  of  such  persons  having  business 
there,  is  not  the  finding  of  a  lost  article." 

So  in  Loucks  v.  Gallogly,  1  Misc.  22,  23 
N.  Y.  S.  126,  the  court  said :  "But  it  is  held 
that  articles  left  by  strangers  or  customers 
in  a  shop  or  other  place  of  business,  where 
it  is  probable  they  will  return  and  claim 
them,  and  where  the  situation  of  the  articles 
indicates  that  they  were  voluntarily  placed 
where  found,  and  inadvertently  left  or  for- 
gotten, are  not  considered  as  lost.  .  .  , 
The  question  here  is  whether  the  money 
found  by  plaintiflf  was  'lost  property,'  in  the 
legal  sense  of  the  term.  It  has  been  held  that 
in  order  to  constitute  legal  losing  the  thing 
must  have  been  actually  lost  by  the  owner, 
and  not  merely  mislaid;  that  is,  he  must  not 
voluntarily  and  purposely  have  laid  it  away 
in  a  certain  place  for  a  time,  with  the  inten- 
tion of  retaking  it,  and  then  have  forgotten 
where  he  had  placed  it;  but  it  must  have  in- 
voluntarily and  accidentally,  as  respects  the 
owner,  gotten  out  of  hik  possession.  .  .  . 
As  to  the  roll  of  bills  in  question  found  by 
plaintiff  on  the  banking  house  desk  (one  at 
which  persons  stand  to  write)  what,  in  the 
absence  of  any  direct  proof,  are  we  to  con- 
clude, as  an  inference  of  fact,  from  the  situ- 
ation of  the  money  when  discovered  by  him? 
Is  not  the  inference  stronger  and  more  rea- 
sonable than  any  other  that  it  was  conscious- 
ly and  voluntarily  placed  there  by  the  owner, 
while  temporarily  engaged,  writing  or  other- 
wise, at  the  desk,  and  then  inadvertently  or 
thoughtlessly  left?  Does  not  the  fact  that 
the  money  was  discovered  on  the  desk,  and 
not  on  the  floor,  indicate  that  it  had  been 
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voluntarily  placed  there,  with  the  intention 
of  retaking  it,  rather  than  that  it  had  un- 
consciouBly  and  accidentally  fallen  from  the 
person  of  the  owner?  If  it  had  been  found 
on  the  floor,  ns  in  the  cases  referred  to,  where 
a  customer  found  a  purse  on  the  shop  floor, 
and  where  the  servant  in  a  hotel  found  a 
roll  of  bank  notes  on  the  floor  of  the  public 
parlor,  that  fact  would  lead  to  the  conclu- 
sion that  it  had  been  involuntarily  dropped 
by  the  owner,  and  hence  lost.  .  .  .  The 
authorities  referred  to  cannot  be  ignored, 
and,  in  view  of  the  reasonableness  of  the 
rule  that  articles  thus  voluntarily  placed  in 
a  store,  ofllce,  shop,  or  other  similar  place, 
and  forgotten  by  the  owner,  are  left,  not 
lost,  and  that  the  proprietor  of  the  premises 
may  hold  them  for  the  owner,  thus  the  better 
protecting  the  owner  or  loser,  we  must  hold 
that  plaintiff  has  not  established  a  legal 
right  to  the  money  in  question.*' 

In  the  leading  case  of  Commercial  Bank  v. 
Pleasants,  6  Whart.  (Pa.)  375,  the  court  said: 
"The  word  lost,  like  most  other  words,  has 
a    different    signification    according    to    the 
other  words  in  connection  with  which  it  is 
used,  and  the  subject  to  which  it  is  applied. 
It  is  often  used  so  that  it  is  correctly  applied 
on  one  state;  of  facts,  and  not  correctly  applied 
in  a  different  state  of  facts.     Most  men,  who 
have  transacted  much  busiuesa,  have  at  timet*, 
looked  for  a  paper,  and  used  the  expression 
that    it    was    lost;    if    out    of    the    person's 
po.ssession,  and  not  in  the  possession  of  some 
other  to  whom  he  gave  it,  he  will  say  it  is 
lost;    if   he   afterwards    flnds   it   in   his   own 
possession  or  that  of  some  person  to  whom  it 
was  properly  given,  or  in  some  place  where 
it  was  properly  put,  he  says  it  was  not  lost, 
it  was  overlooked  or  mislaid.     An  article  in 
the  possession  of  the  owner,  or  of  a  person 
to  whom  he  gave  it,  or  in  a  place  where  he  or 
that    person    put   it,   and   where   it   remains 
safely,  is  not  lost.     So  the  word  recover  has 
its  meaning  affected  by  circumstances  under 
which  it  is  used,  or  the  connection  in  which 
it  is  used.     Evidently,  the  reward  was  of- 
fered   under    the    impression    that   Mr.    Cist 
had  dropped  the  paxskage,  or  that  it  had  been 
taken    out    of    his    possession    without    his 
knowledge,  in  which  case  the  words  lost  and 
recover  would  be  proper.     Mr.  Cist  was  the 
agent  of  the  bank.     If  he  or  his  wife,  when 
he  got  home,  had  found  the  package  in  his 
trunk,   enclosed   in   another   package   of   pa- 
pers, or  enveloped  in   some  article  of  cloth- 
ing, Mr.  Cist  being  an  honest  man,  it  would 
never  have  been   lost — only  mislaid  or  over- 
lo<)ked.      If,    by    some    mistake,    William    S. 
Hatch,  instead  of  giving  this  package  to  Mr. 
Cist,  had  put   it  in  the  safe  at  Cincinnati, 
no  one  would  have  known  where  it  was,  but 
it  would  not  have  been  lost,  though  it  would 
have   been   mislaid,  and  no  one  in  the  bank 
Iiave  known  where  it  was  for  some  weeks  or 


months;  and  neither  Mr.  Hatch  nor  any 
officer  of  the  bank  could  have  become  en- 
titled to  the  reward  by  seeing  it;  for  it  had 
not  been  lost,  it  was  not  recovered;  and,  as 
it  had  been  in  the  possession  aiid  was  in  the 
possession  of  Mr.  Hatch,  no  one  would  do- 
liver  it  to  him,  in  the  fair  import  of  the 
terms,  *on  the  delivery  of  it  to  William  S. 
Hatch,'  etc." 

In  Sovern  v.  Yoran,  16  Ore.  269,  20  Pac. 
100,  8  Am.  St.  Rep.  293,  it  appeared  that 
two  boys  discovered  two  packages  of  money 
concealed  under  a  floor  of  a  building  owned 
by  the  defendant.  The  defendant  had  pur- 
chased this  building  from  the  plaintiff,  who 
was  administrator  of  the  property  of  one 
Jolianna  Goodchild.  The  boys  delivered  the 
money  to  the  defendant,  who,  after  comply- 
ing with  the  requirements  of  a  statute  re- 
lating to  found  property,  retained  half  of  the 
sum.  It  was  held  that  the  money  was  not 
lost  property.  ITie  court  said;  "Monej-  or 
goods,  therefore,  when  found,  although  the 
owner  is  unknown,  which  has  been  hidden  in 
the  earth  by  him  for  safe-keeping,  is  not 
property  of  which  he  has  involuntarily  part- 
ed with  the  possession,  or  lost  property,  to 
which  the  statute  applies;  and  in  such  case, 
if  the  finder  undertakes  to  treat  or  deal  with 
it  as  lost  property  his  acts  thereby  will  not 
impair  the  title  of  the  true  owner  or  defeat 
his  right  to  recover  it." 

In  Lawrence  v.  State,  1  Humph.  (Tenn.  > 
228,  it  was  said:  "The  loss  of  goods,  in  legal 
and  common  intendment,  depends  upon  some- 
thing more  than  the  knowledge  or  ignorance, 
the  memory  or  want  of  memory,  of  the  owner, 
as  to  their  locality  at  any  given  moment.  If 
I  place  my  watch  or  pocketbook  under  my 
pillow  in  a  bed  chamber,  or  upon  a  table  or 
bureau,  I  may  leave  them  behind  me  indeed, 
but  if  that  be  all,  I  cannot  be  said  with  pro- 
priety to  have  lost  them.  To  lose  is  not  to 
place  or  put  anything  carefully  and  volun- 
tarily in  the  place  you  intend  and  then  forget 
it,  it  is  casually  and  involuntarily  to  part 
from  the  possession;  and  the  thing  is  then 
usually  found  in  a  place  or  under  circum- 
stances to  prove  to  the  finder  that  the  owner's* 
will  was  not  employed  in  placing  it  there. 
To  place  a  pocketbook,  therefore,  upon  a  table, 
and  to  omit  or  forget  to  take  it  away,  is  not 
to  lose  it  in  the  sense  in  which  the  authori- 
ties referred  to  speak  of  lost  property." 

Rights  of  Parties  OeneraUy. 

Unlike  the  tinder  of  lost  property  (see  the 
notes  to  Ferguson  v.  Kay,  1  Ann.  Cas.  1,  and 
Kuvkendall  v.  Fisher.  11  Ann.  C!as.  TOO)  the 
finder  of  mislaid  property  acquires  no  right 
to  its  possession.  The  right  of  temporary 
possession  until  the  discovery  of. the  owner 
is  in  the  owner  or  occupant  of  the  premises 
where  the  property  is  found.  Heddle  v.  Ham- 
ilton   Lank,    17    British    Columbia    306,    19 
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Wo:?t.  L.  Rep.  897,  5  Dominion  L.  Rep.   11, 

2  West.  W.  Rep.  5tt0,  21  West.  L.  Rep.  514; 

Livennore  v.  White,  74  Me.  452,  43  Am.  Rep. 

600:    McAvoy  v.   Medina,   11   Allen    (Mass.) 

.348,  87  Am.  Dec.  733;  Kincaid  v.  Katon,  98 

Mass.  139,  93  Am.  Dec.  142;  Loucks  v.  Gal- 

logly,  1  Misc.  22,  23  N.  Y.  S.  126;  Commercial 

Bank    v.    Pleasants,    6    Wliart.     (Pa.)     375. 

See  also  New  York,  etc.  R.  Co.  v.  Haws,  56 

X.  Y.  175;  Hamaker  v.  Blanchard,  90  Pa.  St. 

379,  35  Am.  Rep.  664;    Durfee  v.  Jones,  11 

R.  I.  588,  23  Am.   Rep.  528. 

In  Hoagland  v.  Forest  Park  Highland 
Amusement  Co.  170  Mo.  335,  70  S.  W.  878, 
94  Am.  St,  Rep.  740,  the  court  said:  "Now, 
the  authorities  as  a  general  rule  hold  that 
money  or  other  property  voluntarily  laid 
down  and  forgotten  is  not  in  legal  contem- 
platicfn  lost,  and  that  the  owner  of  the  shop, 
bank  or  other  place  where  it  is  left  is  the 
proper  custodian  rather  than  the  person  who 
happens  to  discover  it,  as  well  also  as  to 
all  other  persons  except  the  owner.  [State  v. 
McCann,  19  Mo.  249;  Lawrence  v.  State,  1 
Humph.  (Tenn.)  228;  McAvoy  v.  Medina, 
11  Allen  (Mass.)  549;  Kincaid  v.  Eaton,  98 
Mass.  139.]  The  question  then  was  as  to 
who  was  the  proper  custodian  of  the  pocket- 
book  in  question,  the  plaintiff  or  defendant? 
It  is  clear,  we  think,  under  the  evidence, 
that  the  pocketbook  was  not  laid  down  and 
forgotten,  for  certainly  it  would  not  have 
been  left  intentionally  upon  the  ground  under 
the  table,  but  was  dropped  there,  or  in  some 
other  way  came  there  accidentally,  and  was 
within  contemplation  of  law^  lost,  when 
plaintiff  found  it." 

In  Heddle  v.  Hamilton  Bank,  19  West.  L. 
Rep.  897,  21  West.  W.  Rep.  514,  it  appeared 
that  the  plaintiff,  a  clerk  in  a  bank,  dis- 
covered a  wallet  with  eight  hundred  dollars 
on  a  desk  in  the  bank.  The  plaintiff  deliv- 
ered the  money  to  the  defendant  bank  for 
the  purpose  of  holding  it  fur  the  owner.  The 
owner  never  appeared.  Thereafter  the  plain- 
tiff claimed  the  money  as  finder  thereof.  It 
was  held  that  he  was  not  entitled  to  it.  The 
court  said:  "The  English  courts,  as  well  as 
the  American  courts,  distinguish  between 
tilings  lost  and  things  mislaid  or  forgotten: 
Sec  Cartwright  v.  Green.  8  Ves.  Jr.  405,  and 
Merry  v.  Green,  7  M.  &  W^.  623;  and,  having 
regard  to  this  distinction,  and  the  evidence 
and  circumstances  detailed  in  the  case  at  bar, 
1  cannot  find  that  the  wallet  with  its  con- 
tents can  be  designated  lost  property  so  as 
to  give  the  plaintiff  possession  thereto, 
against  all  the  world  except  the  rightful 
oMiipr.  The  location  where  the  wallet  was 
discovered  evidenced  that  it  was  not  invol- 
untarily dropped,  but  placed  there  inten- 
tionally, by  some  person  and  under  such  cir- 
cumstances, as  I  understand  the  law,  that 
the    discoverer    of    the   wallet   has   no   right 


SAFE  DEPOSIT  CO.  805 

.  89. 

of  possession  as  against  the  bank  witliin 
whose  premises  it  was  found." 

In  McAvoy  v.  Medina,  11  Allen  (Ma«.s. ) 
548,  87  Am.  Dec.  733,  it  appeared  that  the 
plaintiff  discovered  a  pocketbook  containing 
money  which  was  left  by  a  third  person  on 
a  table  in  the  defendant's  barber  shop.  It 
was  held  that  as  between  the  plaintiff  and 
the  defendant  the  former  had  no  right  to 
the  pocketbook.  The  court  said:  *'But  this 
property  is  not,  under  the  circumstances,  to 
be  treated  as  lost  property  in  that  sense  in 
which  a  finder  has  a  valid  claim  to  hold  the 
same  until  called  for  by  the  true  owner. 
This  property  was  voluntarily  placed  upon  a 
table  in  the  defendant's  shop  by  a  customer 
of  his  who  accidentally  left  the  same  there 
and  has  never  called  for  it.  The  plaintiff 
also  came  there  as  a  customer,  and  first  saw 
the  same  and  took  it  up  from  the  table.  The 
plaintiff  did  not  by  this  acquire  the  right 
to  take  the  property  from  the  shop,  but  it 
was  rather  the  dutv  of  the  defendant,  when 
the  fact  became  thus  known  to  him,  to  use 
reasonable  care  for  the  safe-keeping  of  the 
same   until    the   owner    should    call    for   it." 

In  New  York,  etc.  R.  Co.  v.  Haws,  56  N.  Y. 
175,  it  appeared  that  the  defendant  found  a 
package  of  money  in  one  of  the  plaintiff's 
cars.  He  gave  this  money  to  the  plaintiff's 
treasurer  with  instructions  to  keep  the  same 
until  the  owner  appeared.  Sometime  there- 
after the  finder  brought  suit  against  the 
plaintiff  for  the  recovery  of  the  money  and 
later  the  rightful  owner  appeared  and  also 
sued  the  plaintiff  for  it.  In  discussing  the 
rights  of  the  parties  the  court  said:  "It 
having  been  shown  that  Mallady  accidentally 
lost  the  money  in  question,  the  title  thereto 
remained  in  him.  Haws,  by  finding,  acquired 
no  title,  and,  having  none,  conferred  none 
upon  the  conductor  of  the  train,  to  whom 
he  delivered  it  for  the  purpose  of  restoring 
it  to  the  owner  if  called  for;  and  the  con- 
ductor by  delivering  the  same  to  the  treas- 
urer of  the  plaintiff  for  the  same  purpose 
conferred  no  title  to  it.  When  the  plaintiff 
received  the  money,  therefore,  it  was  the 
property  of  Mallady  and  he  had  the  right  to 
call  upon  the  plaintiff  for  it;  and  upon  fur- 
nishing reasonable  proof  of  his  title,  enforce 
its  delivery  by  the  plaintiff  to  him.  While 
the  money  remained  in  the  hands  of  the 
plaintiff  it  could  not  defend  against  a  claim 
therefore  made  by  Mallady,  upon  the  ground 
that  Haws  had  found  it  in  its  car  and  had 
delivered  it  to  the  conductor,  from  whom 
the  plaintiff  received  it.  Mallady  never  hav- 
ing parted  with  his  title  and  no  one  having 
ever  acquired  any  as  against  him,  had  the 
right  to  demand  and  recover  it  from  any  one 
in  whose  possession  he  found  it.  After  the 
recovery  of  the  verdict,  Mai  lad  v  demanded 
the  money  of  the  plaintiff.    It  was  still  in  its 
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hands.  A  refusal  to  restore  it  to  him  would 
have  made  the  plaintiff  liable  to  him  for  the 
amount.  Payment  of  the  verdict  recovered 
by  Haws,  and  the  costs  of  the  action  to 
him,  by  the  plaintiff,  would  have  been  no 
defense  against  this  liability.  .  .  .  Haws, 
under  the  facts  found,  never  had  any  title  to 
the  money.  The  only  claim  he  could  set  up 
under  these  facts  was  that  of  a  mere  custo- 
dian for  Atallady,  until  he  appeared  and  in- 
terposed his  claim." 

In  Commercial  Bank  t.  Pleasants,  6 
Whart.  (Pa.)  375,  it  appeared  that  one  Cist, 
an  agent  of  the  Commercial  Bank  of  Cincin- 
nati, had  in  his  possession  a  package  con- 
taining $100,000.  He  placed  this  package 
in  a  fire  proof  vault  in  the  office  of  one 
Macalister.  Thereafter  Cist  made  arrange- 
ments with  a  bank  in  Philadelphia  for  the 
deposit  of  the  money.  When  he  started  for 
the  bank  he  thought  that  he  had  the  money 
with  him  but  later  discovered  that  he  did 
not  have  it  and  thought  that  he  had  lost 
it.  He  communicated  with  the  officers  of  the 
Bank  of  Cincinnati,  who  offered  a  reward  of 
$10,000  to  the  finder  of  the  package.  Pleas- 
ants, who  was  an  employee  of  Macalister, 
discovered  the  package  in  a  comer  of  the  fire 
proof  vault,  where  it  was  placed  by  Cist,  and 
claimed  the  reward.  It  was  held  that  he  was 
not  entitled  to  it. 

Larceny  hy  Finder, 

If  a  person  who  discovers  mislaid  prop- 
erty appropriates  the  same  to  his  own  use 
he  is  guilty  of  larceny.  Reg.  v.  West,  Dears. 
(Eng.)  402,  3  C.  L.  R.  86,  24  L.  J.  M.  C. 
4,  18  Jur.  1031,  3  W.  R.  21,  6  Cox  C.  C.  415; 
Rex  V.  Wynne,  1  Leach  C.  C.  (Eng.)  413; 
Reg.  V.  Pierce,  6  Cox  C.  C.  (Eng.)  117;  R^. 
V.  Kerr,  8  C.  &  P.  176,  34  E.  C.  L.  341;  State 
V.  Cummings,  33  Conn.  260,  89  Am.  Dec.  208; 
State  V.  Courtsol,  89  Conn.  664,  94  Atl.  973, 
L.R.A.1916A  465;  State  v.  McCann,  19  Mo. 
249;  People  v.  McGarren,  17  Wend.  (N.  Y.) 
460;  State  v.  Farrow,  61  N.  C.  161,  93  Am. 
Dec.  585;  Lawrence  v.  State,  1  Humph. 
(Timn.)    228,    34   Am.   Dec.    644. 

In  Reg.  V.  West,  6  Cox  C.  C.  (Eng.)  415, 
it  appeared  that  the  prosecuting  witness, 
after  making  a  purchase,  left  his  purse  on 
the  defendant's  stall.  The  defendant  picked 
it  up  and  appropriated  the  contents  to  her 
own  use.  It  was  held  that  she  was  guilty 
of    larceny. 

In  State  v.  Cummings,  33  Conn.  260,  it 
appeared  that  the  defendant,  a  servant,  took 
a  diamond  ring  from  a  wash  tub  into  which 
the  owner  of  the  jewel  accidentally  dropped 
it  and  appropriated  the  same  to  her  own 
use.  It  was  held  that  the  ring  was  not  lost 
property  and  that,  therefore,  the  defendant 
was    guilty    of    larceny.      The    court    said: 


''What  then  are  the  facts  as  claimed  to  be 
proved  by  the  state.  They  are,  that  •  the 
owner  of  the  ring  left  it  by  accident  in  the 
tub  where  she  had  been  washing,  that  know- 
ing where  it  was  she  went  for  it  in  ten  or 
fifteen  minutes,  that  in  the  meantime  it 
had  been  taken  by  the  prisoner  out  of  the 
tub,  that  she  knew  whose  it  was  and  denied 
the  taking  of  it,  and  concealed  it  and  brought 
it  to  New  Haven  as  her  own,  and  offered  it 
for  sale.  Under  these  circumstances  it  is 
very  apparent  that,  except  for  the  act  of  the 
prisoner,  there  was  no  loss  of  the  ring,  any 
more  than  if  the  owner  had  left  it  on  her 
table  for  a  temporary  purpose." 

In  State  v.  Courtsol,  89  Conn.  564,  it  ap- 
peared  that   the   prosecuting   witness   while 
riding  in  a  street  car  left  a  package  of  money 
on  the  bench  on  which  he  sat.    After  he  left 
the  car  the  defendant^  who  was  also  a  pas- 
senger in  the  same  car,  picked  up  the  pack- 
age and  appropriated  the  money  to  her  own 
use.     It   was  held   that   she   was   guilty   of 
larceny.     The  court  said:      "There  was   no 
evidence  to  support  counsel's  claim  that  the 
package  was  lost.     The  evidence  shows  that 
it  was  left  upon  a  public  conveyance  by  its 
owner  upon  a  bench  or  seat  where  he  had 
placed  it.     He  remembered  where  he  left  it, 
and  speedily  sought  it,  and  found  that  the 
accused  had  taken  it.    It  is  well  settled  that 
property  so  left  is  not  lost,  but  is  mislaid 
property.    The  owner  is  treated  as  still  con- 
structively in  possession  of  it,  although  its 
custody  may  be  in  another  in  whose  shop  or 
car  it  has  been  left.    2  W^harton  on  Criminal 
Law    (11th  ed*)    sec.  1139;  2  Bishop's  New 
Criminal  Law,  §§  878,  879;   People  v.  Mc- 
Garren, 17  Wend.    (N.  Y.)    460,  462;   SUte 
V.  McCann,  19  Mo.  249,  254.     The  accused 
herself  did  not  claim  that  she  supposed  the 
property  had  been  lost.     She  took  it  up,  be- 
lieving it  to  be  her  own  package  containing 
purchases  previously  made  by  her.    When  she 
discovered  that  it  was  not,  she  knew  that  it 
was  a  package  left  upon  the  car  by  some 
person  who  undoubtedly  would  call  upon  the 
trolley  company  for  it.    The  court,  therefore, 
properly  refused  to  give  an  instructicm  which 
would  give  the  jury  to  understand  that  upon 
the  evidence  they  might  find  that  the  pack- 
age was  lost,  and  that  the  accused  when  she 
picked  it  up  honestly  believed  that  it  was  a 
lost  package.    As  the  facts  were  undisputed, 
the  court  was  correct  in  giving  the  instruc- 
tion which  the  accused  complained  of  in  her 
sixth    assignment   of   error,    namely:      'This 
case  that  you  have  before  you  is  not  a  case 
of  lost  property,  technically  speaking,  that 
is,  actually  lost  or  abandoned;  but  is  a  case, 
as  the  books  and  cases  describe  it,  of  prop- 
erty that  is  mislaid.'     The  instruction  com- 
plained of  in  the  seventh  reason  of  appeal 
was  also  correct.    As  already  stated,  the  con- 
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«tructlve  possession  of  mislaid  property  re- 
mains in  the  owner.  The  finder  of  such  prop- 
erty, knowing  it  to  be  mislaid  or  left  by 
mistake,  if  he  takes  it  with  the  felonious 
intent  to  appropriate  it  to  his  own  use  and 
thus  deprive  the  owner  of  it,  is  guilty  of 
larceny.  This  would  constitute  a  felonious 
taking  from  the  possession  of  another  of 
property  belonging  to  him.  This  was  the 
substance  of  the  instruction  complained  of. 
The  language  which  followed  explained  the 
4istjnction  between  the  finding  in  such  a 
case  and  one  where  the  property  has  been 
lost." 

In  State  t.  Brick,  2  Har.  (Del.)  530, 
it  appeared  that  the  defendant  came  into 
possession  of  a  parcel,  which  was  addressed 
to  a  Mr.  McClelland,  containing  a  number 
of  bank  notes.  He  appropriated  this  money 
to  his  own  use  although  he  knew  or  could 
have  found  out  who  the  owner  of  the  notes 
was.  It  was  held  that  he  was  guilty  of 
larceny.  In  People  ▼.  McGarren,  17  Wend. 
(N.  Y.)  460,  it  appeared  that  the  prosecut- 
ing witness  went  into  the  defendant's  store 
and  left  his  whip.  The  defendant  discovered 
the  whip  and  concealed  it.  It  was  held  that 
he  was  not  a  founder  of  lost  property,  and 
therefore  was  guilty  of  larceny  in  appropriat- 
ing the  whip  to  his  own  use.  The  court  said: 
"It  is  insisted  that  the  whip  was  in  the  pos- 
session of  the  defendant  by  finding,  and  could 
not  be  the  subject  of  larceny  by  him.  In 
The  People  y.  Anderson,  14  Johns.  294,  the 
defendant  was  the  bona  fide  finder  of  a  trunk 
which  had  been  lost  from  a  stage  coach  in 
the  highway;  and  it  was  held  that  no  sub- 
sequent act,  in  concealing  or  appropriating 
the  trunk  to  his  own  use,  would  make  it  a 
case  of  larceny.  The  decision  proceeded  on 
the  ground  that  the  property  was  lost  by  the 
owner,  so  that  it  no  longer  remained,  either 
actually  or  constructively,  in  his  possession, 
and  that  it  afterwards  came  lawfully  to  the 
hands  of  the  defendant  by  finding.  But  in 
this  case  the  whip  was  not  lost.  It  remained 
where  the  owner  had  placed  it,  until  it  was 
taken  up  and  concealed  by  the  defendant. 
When  Northrop  left  the  store  his  mind  was 
upon  another  matter,  and  the  whip  was  for- 
gotten for  the  moment;  but  he  knew  where 
he  had  placed  it,  and  it  was  not  lost  to  him 
until  it  was  removed  and  converted  by  the 
defendant.  .  .  .  The  defendant  was  not, 
in  any  proper  sense  of  the  terms,  the  finder 
of  lost  property.  The  fact  that  Northrop 
went  out  of  the  store  and  was  absent  some 
fifteen  minutes  before  he  returned  to  take 
the  property,  did  not  change  the  possession. 
In  judgment  of  law,  the  possession  still  re- 
mained in  him.  There  w^as  no  error  in  the 
charge  to  the  jury,  and  the  judgment  must 
be  affirmed.'' 

In  State  v.  Farrow,  61  N.  C.  161,  93  Am. 
Dec.   585,   it  appeared  that  the  prosecuting 
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witness  placed  a  bucket  of  peas  in  a  cart, 
which  he  mistook  to  be  one  belonging  to  his 
friend.  The  defendant  took  the  bucket,  cov- 
ered the  peas  with  lettuce  and  beets,  and 
endeavored  to  appropriate  the  bucket  with 
its  contents  to  his  own  use.  It  was  held 
that  he  was  guilty  of  larceny. 

In  Lawrence  v.  State,  1  Humph.  (Tenn.) 
228,  34  Am.  Dec.  644,  it  appeared  that  the 
prosecuting  witness  left  his  pocketbook  con- 
taining four  hundred  and  eighty  dollars  on 
a  table  in  a  barber  shop.  After  the  prose- 
cutor left,  the  barber  picked  up  the  purse 
and  appropriated  the  money  to  his  own  use. 
It  was  held  that  he  was  guilty  of  larceny. 

For  a  discussion  of  larceny  by  the  finder 
of  lost  property,  see  the  note  to  Brewer  v. 
State,  20  Ann.  Gas.  1378.  For  a  discussion 
of  the  appropriation  of  valuable  property 
found  in  property  purchased  as  larceny,  see 
the  note  to  People  v.  Hoban,  16  Ann.  Cas. 
226. 
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Animals  —  "Wild  Animals  —  Idability 
of  State  for  Injnry  to  Property. 

The  state  has  a  general  right  to  protect 
wild  animals,  their  preservation  being  a  mat- 
ter of  public  interest,  and  no  one  can  com- 
plain of  the  incidental  injuries  that  may 
result  from  such  protection. 

[See  note  at  end  of  this  case.] 

Constitntional  Law  —  Police  Power  ^ 
Prerequisites   to    Exercise. 

The  state  may  exercise  the  police  power 
whenever  the  public  interests  demand  it,  but, 
to  justify  the  state  in  thus  interposing  its 
authority  in  behalf  of  the  public,  it  must 
appear:  First,  that  the  interests  of  the  pub- 
lic generally,  as  distinguished  from  those  of 
a  particular  class,  require  such  interference; 
and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the  pur- 
pose, and  not  unduly  oppressive  on  indi- 
viduals. 

Scope  of  Police  Power. 

The  police  power  is  not  to  be  limited  to 
guarding  merely  the  physical  interests  of  the 
citizen,  and  his  moral,  intellectual,  and 
spiritual  needs  may  also  be  considered,  as  in 
preserving  wild  animals. 

Animals  ^  Protection  of  "Wild  Animals 
—  Validity  of  Statute. 

Laws  1900,  c.  20,  prohibiting  the  killing 
of  beaver,  and  Laws  1904,  c.  674,  §  1,  pro- 
viding that  no  person  shall  molest  or  disturb 
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any  wild  beaver,  nor  the  dams,  houses,  homes, 
or  abiding  places  of  the  same  are  not  uncon- 
<(titutional ;  the  prohibition  of  the  destruction 
of  dams  and  houses  being  an  apt  means  to 
the  desired  end  of  protecting  the  beaver. 

Inability   for  Injury  to  Property. 

If  statutes  protecting  beaver  and  prohibit- 
ing the  destruction  of  their  dams  and  houses 
had  been  unconstitutional,  the  state  would 
not  have  been  liable  to  persons  w^hose  timber 
was  injured  by  beaver,  since,  the  statute 
being  void,  no  one  need  obey  it. 

[See  note  at  end  of  this  case.] 

Validity  of  Act  Protecting  Beaver. 

The  state  may  provide  for  the  increase  of 
beaver  by  removing  colonies  to  a  more  favor- 
able locality,  or  by  replacing  those  destroyed 
by  fresh  importations,  as  well  as  by  pro- 
hibiting the  destruction  of  animals  already 
in  the  state. 

Liability  of  Keeper  of  Wild  Animals. 

One  who  keeps  wild  animals  in  captivity 
must  see  to  it  at  his  peril  that  they  do  no 
damage  to  others. 

[See  note  at  end  of  this  case.] 


The  state  is  not  liable  for  damage  to  tim- 
ber of  private  individuals  committed  by  bea- 
vers purchased  and  freed  in  the  Adirondacks 
by  the  forest,  fish,  and  game  commission 
under  Laws  1904,  c.  674. 

[See  note  at  end  of  this  case.] 

Barrett  v.  State^  173  N.  Y.  App.  Div.  986, 
reversed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  Third  Judicial  Department. 

Claim  by  William  G.  Barrett  et  al.,  against 
State  of  New  York.  Award  in  favor  of 
claimants  by  Board  of  Claims.  Award  af- 
firmed by  Appellate  Division  of  Supreme 
Court.  State  appeals.  The  facts  are  stated 
in  the  opinion.    Reversed. 

Eghwrt  E.  Woodbury  and  Edmund  H.  Lewis 
for  appellant. 

Charles  C.  Fenno  and  Frederick  T.  Bums 
for  respondents. 

[425]  Andrews,  J. — At  one  time  beaver 
were  very  numerous  in  this  state.  So  impor- 
tant were  they  commercially  that  they  M'ere 
represented  upon  the  seal  of  the  New  Nether- 
lands and  upon  that  of  the  colony  as  well 
as  upon  the  seals  of  New  Amsterdam  and  of 
New  York. 

Because  of  their  value  they  were  relent- 
lessly killed,  and  by  the  year  1900  they  were 
practically  exterminated.  But  some  fifteen 
animals  were  left,  scattered  through  the 
southern  portion  of  Franklin  county. 

In  that  year  the  legislature  undertook  to 
afford  them  complete  protection,  and  there 
has  been  no  open  season  for  beaver  since  the 
enactment  of  chapter  20  of  the  Laws  of  1900. 


In  1904  it  was  further  provided  that  *'No 
person  shall  molest  or  disturb  any  wild 
beaver  or  the  dams,  houses,  homes  or  abiding 
places  of  same."  (Laws  1904,  ch.  674,  sec- 
tion 1.)  This  is  still  the  law,  although  in 
1912  the  forest,  fish  and  game  commission 
was  authorized  to  permit  protected  animals 
which  had  become  destructive  to  public  or 
private  property  to  be  taken  and  disposed  of. 
(Laws  1912,  ch.  318.) 

By  the  act  of  1904  $500  was  appropriated 
for  the  purchase  of  wild  beaver  to  restock 
the  Adirondacks,  and  in  [426]  1906  $1,000 
more  was  appropriated  for  the  same  purpose. 
The  commission,  after  purchasing  the  ani- 
mals, was  authorized  to  liberate  them. 

Under  this  authority  twenty -one  beaver 
have  been  purchased  and  freed  by  the  com- 
mission. Of  these  four  were  placed  upon 
Eagle  creek,  an  inlet  of  the  Fourth  Lake  of 
the  Fulton  Chain.  There  they  seem  to  have 
remained  and  increased. 

Beaver  are  naturally  destructive  to  certain 
kinds  of  forest  trees.  During  the  fall  and 
winter  they  live  upon  the  bark  of  the  twig» 
and  smaller  branches  of  poplar,  birch  and 
alder.  To  obtain  a  supply  they  fell  even 
trees  of  large  size,  cut  the  smaller  branches 
into  suitable  lengths  and  pull  or  float  them 
to  their  houses.  All  this  it  must  be  assumed 
was  known  by  the  legislature  as  early  as 
1900. 

Tlie  claimants  own  a  valuable  tract  of 
woodland  upon  FourtJi  Lake  bounded  in  the 
rear  by  Eagle  creek.  The  land  was  held  b3' 
them  for  building  sites  and  was  suitable  for 
that  purpose.  Much  of  its  attractiveness  de- 
pended upon  the  forest  grown  upon  it.  In 
this  forest  were  a  number  of  poplar  trees. 
In  1912  and  during  two  or  three  years  prior 
thereto  198  of  these  poplars  were  fell^  by 
beaver.  Others  were  girdled  and  destroyed. 
The  Board  of  Claims  has  found,  upon  evi- 
dence that  fairly  justifies  the  inference,  that 
this  destruction  was  caused  by  the  four 
beaver  liberated  on  Eagle  creek  and  their 
descendants,  and  that  the  claimants  have 
been  damaged  in  the  sum  of  $1,900.  An 
award  was  made  to  them  for  that  sum  and 
this  award  has  been  affirmed  by  the  Appellate 
Division. 

To  sustain  it  the  respondents  rely  upon 
three  propositions.  It  is  said,  firsts  that  the 
state  may  not  protect  such  an  animal  as  the 
beaver  which  is  known  to  be  destructive; 
second,  that  the  provision  of  the  law  of  1904 
with  regard  to  the  molestation  of  beaver  pro- 
hibits the  claimants  from  protecting  their 
property  and  is,  therefore,  an  unreasonable 
exercise  of  the  police  power;  and,  third, 
[427]  that  the  state  was  in  actual  physical 
possession  of  the  heaver  placed  on  Eagle 
creek  and  that  its  act  in  freeing  them,  know- 
ing their  natural  propensity  to  destroy  trees,. 
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makes  the  state  liable  for  the  damage  done 
by  them. 

We  cannot  agree  with  either  of  these  prop- 
ositions. 

As  to  the  first,  the  general  right  of  the 
government  to  protect  wild  animals  is  too 
well  established  to  be  now  called  in  question. 
Tkeir  ownership  is  in  the  state  in  its  sov- 
ereign capacity,  for  the  benefit  of  all  the 
people.  Their  preservation  is  a  matter  of 
public  interest.  They  are  a  species  of  natural 
wealth  which  without  special  protection 
would  be  destroyed.  Everywhere  and  at  all 
times  governments  have  assumed  the'  right 
to  prescribe  how  and  when  they  may  be 
taken  or  killed.  As  early  as  1705  New  York 
passcHl  such  an  act  as  to  deer.  (Colonial 
J^ws,  vol.  1,  p.  585.)  A  series  of  statutes 
has  followed  protecting  more  or  less  com- 
plctely  game,  birds  and  fish. 

^*The  protection  and  preservation  of  game 
has  been  secured  by  law  in  all  civilized  coun- 
tries, and  may  be  justified  on  many  grounds. 
.  .  .  The  measures  best  adapted  to  this 
end  are  for  the  legislature  to  determine,  and 
courts  cannot  review  its  discretion.  If  the 
regulations  operate,  in  any  respect,  unjustly 
or  oppressively,  the  proper  remedy  must  be 
applied  by  that  body."  (Phelps  v.  Racey,  60 
N.  Y.  10,  14,  19  Am.  Rep.  140.) 

Wherever  protection  is  accorded  harm  may 
be  done  to  the  individual.  Deer  or  moose 
may  browse  on  his  crops;  mink  or  skunks 
kill  his  chickens;  robins  eat  his  cherries.  In 
certain  cases  the  legislature  may  be  mistaken 
in  its  belief  that  more  good  than  harm  is 
occasioned.  But  this  is  clearly  a  matter 
which  is  confided  to  its  discretion.  It  exer- 
ci8«?H  a  governmental  function  for  the  benefit 
of  the  public  at  large  and  no  one  can  com- 
plain of  the  incidental  injuries  that  may . 
result. 

It  is  sought  to  draw  a  distinction  between 
such  animals  and  birds  as  have  ordinarily 
received  protection  and  beaver  on  the  ground 
that  the  latter  are  unusually  [428]  destruc- 
tive and  that  to  preserve  them  is  an  unrea- 
sonable exercise  of  the  power  of  the  state. 

The  state  may  exercise  the  police  power 
"'Svherever  the  public  interests  demand  it, 
and  in  this  particular  a  large  discretion  is 
necessarily  vested  in  the  legislature  to  deter- 
mine, not  only  what  the  interests  of  the 
public  require,  but  what  measures  are  neces- 
sary for  the  protection  of  such  interests.  To 
justify  the  state  in  thus  interposing  its  au- 
thority in  behalf  of  the  public,  it  must  ap- 
pear, firsty  that  the  interests  of  the  public 
generally,  as  distinguished  from  those  of  a 
particular  class,  require  such  interference; 
and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the  pur- 
pose, and  not  unduly  oppressive  upon  indi- 
viduals." (Lawton  v.  Steele,  152  U.  S.  133, 
136,  14  S.  Ct.  4«9,  38  U.  S.  (L.  ed.)  385.) 


V.  STATE.  809 

The  police  power  is  not  to  be  limited  to 
guarding  merely  the  physical  or  material 
interests  of  the  citizen.  His  moral,  intel- 
lectual and  spiritual  needs  may  also  be  con- 
sidered. The  eagle  is  preserved^  not  for  its 
use  but  for  its  beauty. 

The  same  thing  may  be  said  of  the  beaver. 
They  are  one  of  the  most  valuable  of  the 
fur-bearing  animals  of  the  state.  They  may 
be  used  for  food.  But  apart  from  these  con- 
siderations their  habits  and  customs,  their 
curious  instincts  and  intelligence  place  them 
in  a  class  by  themselves.  Observation  of  the 
animals  at  work  or  play  is  a  source  of  never- 
failing  interest  and  instruction.  If  they  are 
to  be  preserved  experience  has  taught  us  that 
protection  is  required.  If  they  cause  more 
damage  than  deer  or  moose,  the  degree  of 
the  mischief  done  by  them  is  not  so  much 
greater  or  so  different  as  to  require  the  ap- 
plication of  a  special  rule.  If  the  preserva- 
tion of  the  former  does  not  unduly  oppress 
individuals,  neither  does  the  latter. 

In  the  determination  of  what  is  a  reason- 
able exercise  of  the  powers  of  the  govern- 
ment, the  acts  of  other  governments  under 
similar  circumstances  have  some  bearing. 
[429]  In  Wyoming,  Utah,  North  Dakota, 
Wisconsin,  Maine,  Colorado  and  Vermont 
beaver  are  absolutely  protected.  In  Michigan 
they  are  protected  except  between  November 
1st  and  May  loth  of  each  year.  In  South 
Dakota  except  between  November  15th  and 
April  2d.  In  Quebec  for  a  number  of  years 
there  was  no  open  season.  Lately  there  has 
been  an  open  season  for  a  short  time  in  the 
autumn. 

We,  therefore,  reach  the  conclusion  that  in 
protecting  beaver  the  legislature  did  not  ex- 
ceed its  powers.  Nor  did  it  so  do  in  pro- 
hibiting their  molestation.  It  is  possible 
that  were  the  interpretation  given  by  the 
respondents  to  this  section  right  a  different 
result  might  follow.  If  the  claimants,  find- 
ing beaver  destroying  their  property,  might 
not  drive  them  away,  then  possibly  their 
rights  would  be  infringed.  In  Aldrich  v. 
Wright,  53  N.  H.  308,  16  Am.  Rep.  339,  it 
was  said  in  an  elaborate  opinion,  although 
this  question  we  do  not  decide,  that  a  farmer 
might  shoot  mink  even  in  the  closed  season 
should  he  find  them  threatening  his  geese. 

But  such  an  interpretation  is  too  rigid  and 
narrow.  The  claimants  might  have  fenced 
their  land  without  violation  of  the  statute. 
Tlioy  might  have  driven  the  beaver  away, 
were  they  injuring  their  property.  The  pro- 
hibition against  disturbing  dams  or  houses 
built  on  or  adjoining  watercourses  is  no 
greater  or  different  exercise  of  power  from 
that  assumed  by  the  legislature  when  it  pro- 
hibits the  destruction  of  the  nests  and  e<;i>:s 
of  wild  birds  even  when  the  latter  are  found 
upon  private  property. 
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The  object  is  to  protect  the  beaver.  That 
object  as  we  decide  is  within  the  power  of 
the  state.  The  destruction  of  dams  and 
houses  will  result  in  driving  away  the  beaver. 
The  prohibition  of  such  acts,  being  an  apt 
means  to  the  end  desired,  is  not  so  unrea- 
sonable as  to  be  beyond  the  legislative  power. 

We  hold,  therefore,  that  the  acts  referred 
to  are  constitutional.  But  had  we  reached  a 
different  conclusion  the  respondents  would 
not  be  aided.  We  know  of  no  [430]  principle 
of  law  under  which  the  state  becomes  liable 
because  of  the  adoption  of  an  unconstitu- 
tional statute.  Such  a  statute  is  no  protec- 
tion to  ofiScers  assuming  to  proceed  under  its 
authority.  The  state  itself,  if  it  permits 
such  a  claim  to  be  enforced  against  it,  may 
become  liable  for  what  they  do.  But  the 
statute  itself  is  void.  No  one  need  obey  it. 
If  no  affirmative  act  is  done  under  its  sup- 
posed authority  neither  the  state  nor  its  offi- 
cers are  liable,  because  the  citizen  chooses  to 
obey  where  he  need  not  have  done  so. 

Somewhat  different  considerations  apply  to 
the  act  of  the  state  in  purchasing  and  lib- 
erating beaver. 

The  attempt  to  introduce  life  into  a  new 
environment  does  not  always  result  happily. 
The  rabbit  in  Australia — ^the  mongoose  in  the 
West  Indies  have  become  pests.  The  English 
sparrow  is  no  longer  welcome.  Certain  of 
our  most  troublesome  weeds  are  foreign 
flowers. 

Yet  governments  have  made  such  experi- 
ments in  the  belief  that  the  public  good 
would  be  promoted.  Sometimes  they  have 
been  mistaken.  Again  the  attempt  has  suc- 
ceeded. The  English  pheasant  is  a  valuable 
addition  to  our  stock  of  birds.  But  whether 
a  success  or  failure  the  attempt  is  well  with- 
in governmental  powers. 

If  this  is  so  with  regard  to  foreign  life, 
still  more  is  it  true  with  regard  to  animals 
native  to  the  state,  still  existing  here,  when 
the  intent  is  to  increase  the  stock  upon  what 
the  Constitution  declares  shall  remain  for- 
ever wild  forest  lands.  If  the  state  may 
provide  fo&  the  increase  of  beaver  by  pro- 
hibiting their  destruction  it  is  difficult  to 
see  why  it  may  not  attain  the  same  result  by- 
removing  colonies  to  a  more  favorable  local- 
ity or  by  replacing  those  destroyed  by  fresh 
importations. 

Nor  are  the  cases  cited  by  the  respondents 
controlling.  It  is  true  that  one  who  keeps 
wild  animals  in  captivity  must  see  to  it  at 
his  peril  that  they  do  no  damage  to  others. 
But  it  is  not  true  that  whenever  an  individ- 
ual is  liable  for  a  certain  act  the  state  is 
liable  for  the  same  act.  [431]  In  liberating 
these  beaver  the  state  was  acting  as  a  gov- 
ernment. As  a  trustee  for  the  people  and 
as  their  representative  it  was  doing  what  it 
thought  best  for  the  interests  of  the  public 
■>.     Under  such  circumstances  we  can- 


not hold  that  the  rule  of  such  cases  as  those 
cited  is  applicable. 

We  reach  the  conclusion  that  no  recoverv 
can  be  had  under  this  claim.  It  is  assumed, 
both  by  the  respondents  and  by  the  appellant, 
that  the  Board  of  Claims  had  jurisdiction  to 
determine  the  questions  involved.  That  we 
do  not  discuss. 

The  judgment  of  the  Appellate  Division 
and  the  determination  of  the  Board  of  Claims 
must  be  reversed  and  the  claim  dismissed,  with 
costs  in  Appellate  Division  and  in  this  court. 

Hiscock,  Ch.  J.,  Chase,  Hogan,  Pound,  Mc- 
Laughlin and  Crane,  JJ.,  concur. 

Judgment  reversed,  etc. 


NOTE. 

The  reported  case  is  apparently  a  «nique 
decision,  involving  the  liability  of  a  state  for 
depredations  on  private  property  by  certain 
beaver  purchased  by  the  state  and  liberated 
in  its  forest  reserve.  It  is  held  that  the  rule 
making  the  owner  of  wild  animals  liable  for 
damage  done  by  them  has  no  application  to 
the  state,  and  that  no  liability  arises  from 
the  fact  that  the  state  protects  from  molesta- 
tion wild  animals  which  are  prone  to  injure 
property.  The  court  also  holds  that  a  stat- 
ute protecting  animals  of  that  kind  is  valid, 
the  relative  advantage  and  disadvantage  to 
the  public  being  purely  a  legislative  question. 
The  liability  for  injuries  done  by  wild  ani- 
mals is  discussed  in  the  notes  to  MoUoy  v. 
Starin,  14  Ann.  Cas.  57;  Connor  ▼.  Princess 
Theatre,  Ann.  Cas.  1914A  762;  and  Crowley 
V.  Groonell,  87  Am.  St.  Rep.  690.  As  to  tiie 
right  of  property  in  a  wild  animal,  see  the 
note  to  Graves  v.  Dunlap,  Ann.  Cas.  1917B 
944.  The  law  of  bees  is  treated  in  the  note 
to  Brown  v.  Eckes,  Ann.  Cas.  1917B  981. 
See  also  the  note  to  Parsons  ▼.  Manser,  97 
Am.  St.  Rep.  283. 


BARKER  ET  ALw 

V. 

STATE  FISH   COMMISSION. 

Washington  Supreme  Court— November  1% 

1916. 

8S  Wash.  73;  162  Pae,  S37. 


Flail  and  Oame  —  Reenlation  of  Meth* 
od  of  Takinc  Timh  —  Prol&iliitiBg 
Certain  Nets. 

T/aws  1915,  p.  80,  §  36,  providing  that  it 
shall  be  unlawful  to  operate  in  any  of  the 
waters  of  Puget  Sound  any  purse  seine,  drag 


BARKER  V.  STATE  FISH  COMMISSION. 

88   Wash.   78, 


811 


seine,  or  other  like  seine  or  net  of  a 
greater  length  than  500  feet  with  meshes 
less  than  2^  inches  stretch  measure,  and 
after  January,  1916,  3  inches  stretch  measure, 
and  that  it  shall  also  be  unlawful  to  operate 
any  gill  net  of  a  greater  length  than  500  feet 
with  meshes  less  than  5  inches  stretch  meas- 
ure, does  not,  because  it  permits  the  use  of 
purse  and  drag  seines  of  over  500  feet  in 
length  with  a  smaller  mesh  than  the  mesh 
required  with  respect  to  gill  nets  of  the  same 
length,  deny  to  gill  net  fishermen  the  equal 
protection  of  the  laws,  in  violation  of  CJonst. 
U.  S.  Amend.  14,  or  grant  to  purse  and  drag 
seine  fishermen  privileges  and  immunities 
which  it  withholds  from  gill  net  fishermen, 
in  violation  of  Const.  Wash.  art.  1,  §  12,  as 
it  discriminates  only  as  to  appliances  used, 
and  permits  every  person  to  use  each  class 
of  appliances  under  exactly  the  same  condi- 
tions and  restrictions,  and  it  does  not  affect 
the  validity  of  the  act  that  its  operation  will 
entirely  destroy  the  vocation  of  the  gill  net 
fishermen,  assuming  such  to  be  its  effect. 
[See  note  at  end  of  this  case.] 


The  classification  of  territory  in  game  and 
fish  laws  preventing  hunting  or  fishing  in  a 
portion  of  the  state  and  permitting  it  else- 
where in  the  state  is  not  a  discrimination 
between  or  a  classification  of  persons  in  vio- 
lation of  the  state  or  Federal  Constitution. 

[See  note  at  end  of  this  case.] 

Conatitutloiuil  I«aw  —  Evidence  as  to 
Constitutioaality  of  Statute. 

The  courts  cannot  hear  evidence  touching 
the  constitutionality  of  a  statute,  but  must 
determine  its  validity  from  the  matters  ap- 
pearing on  its  face  and  matters  of  which  the 
court  can  take  judicial  notice,  though  there 
may  be  some  seeming  exceptions  to  this  rule. 

[See  6  R.  C.  L.  tit.  Constitutional  Law, 
p.  112.] 

Timh  and  Game  —  Reenlatlon  of  Man- 
ner of  Takinc  Fish  —  Prohibiting 
Certain  Nets. 

That  Laws  1915,  p.  80,  §  36,  is  unwise  or 
unjust,  in  that  the  three-inch  mesh  thereby 
permitted  to  be  used  in  purse  and  drag  nets 
is  much  more  destructive  to  fish  than  the 
five-inch  mesh  permitted  to  be  used  in  gill 
nets,  is  a  matter  with  whidi  the  court  has 
nothing  to  do,  as  it  does  not,  for  this  reason, 
discriminate  between  persons  or  grant  privi- 
leges or  immunities  to  any  class  and  with- 
hold them  from  another,  nor  deny  to  any 
person  the  equal  protection  of  the  laws. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superibr  Court,  Thurston 
county:    Mitchell,  Judge. 

Action  by  John  F.  Barker  et  al.,  plaintiffs, 
asrainst  State  Fish  Commission,  defendant. 
Judgment  for  defendant.  Plaintiffs  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Vince  H.  Faben  for  appellants. 
Attorney  Qeneral  and  Edwa/rd  W.  Allen  for 
respondent. 


[73]  Parkeb,  J. — ^This  action  was  com- 
menced in  the  superior  court  for  Thurston 
county  by  John  F.  Barker  and  others,  in  be- 
half of  themselves  and  all  others  similarly 
situated,  against  Ernest  Lister,  Governor, 
Edward  Meath,  Treasurer,  and  L.  H.  Darwin, 
State  Fish  Commissioner,  constituting  the 
State  Fish  Commission,  seeking  to  enjoin 
them  from  commencing  any  action  or  pro- 
ceeding looking  to  the  arrest  or  prosecution 
of  the  plaintiffs,  or  others  similarly  situated, 
for  violations  of  the  provisions  of  the  fish- 
eries code  enacted  by  [74]  the  legislature  of 
1915.  The  plaintiffs'  complaint  was  de- 
murred to  on  the  ground,  among  others,  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  sus- 
tained by  the  superior  court,  and  the  plain- 
tiffs electing  to  stand  on  their  complaint  anti 
not  plead  fui*ther,  judgment  of  dismissal  was 
entered  against  them,  from  which  they  have 
appealed. 

The  claimed  rights  of  appellants  to  the  re- 
lief prayed  for  is  by  their  counsel  rested 
upon  the  ground  of  the  unconstitutionality 
of  the  fisheries  code  of  1915.  It  is  contended 
that  the  restrictions  and  regulations  of  this 
law,  if  enforced,  would  deny  to  appellants 
privileges  and  immunities  which  it  grants  to 
others,  in  violation  of  article  1,  §  12  of  the 
state  constitution,  and  would  also  deny  to 
them  the  equal  protection  of  the  laws,  in 
violation  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States. 

The  allegations  of  the  complaint,  so  far  as 
necessary  to  here  notice  them,  are  as  follows : 

"That  these  plaintiffs  and  all  others  simi- 
larly situated  and  for  whom  this  action  is 
brought  are  fishermen  and  derive  their  in- 
come from  their  daily  prosecution  of  their 
occupation  as  fishermen  in  the  waters  of 
Puget  Sound  and  other  tide  and  fresh  waters 
of  the  state  of  Washington;  that  they  have 
invested  in  boats,  seines,  nets,  anchors,  and 
oth6r  equipment  and  paraphernalia  used  in 
their  said  business  upwards  of  the  sum  of 
seventy-five  thousand  dollars,  and  each  and 
all  of  the  said  plaintiffs  are  directly  and 
financially  interested  in  the  welfare  and  pres- 
ervation of  said  business  and  industry;  that 
the  value  of  the  personal  property  and  equip- 
ment possessed  and  used  by  the  average  gill 
net  fishermen  in  the  conduct  of  his  fishing 
operations  is  at  least  the  sum  of  twelve 
hundred  dollars. 

"That  gill  net  fishing  is  conducted  and 
carried  on  in  all  tide  and  non-tide  waters  of 
the  state  of  Washington,  and  is  conducted 
for  all  practical  purposes  by  means  of  a  net 
about  three  hundred  and  fifty  fathoms  in 
length  and  one  hundred  meshes  of  three  inch 
stretch  measure  in  depth;  that  it  is  neces- 
sary in  order  that  said  net  may  be  used 
efficiently  that  it  shall  lie  open,  without  ten- 
sion, the  meshes  being  spread  open,  [75]  and 
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the  net  spreading  in  the  water  transverse 
to  the  current  or  tide  in  such  manner  that 
it  automatically  entraps  the  fish  in  the 
meshes  of  the  net  by  means  of  the  gills  of 
the  iiiih:  that  a  purse  net  or  seine  is  about 
eighteen  hundred  feet  in  length  and  varies 
in  depth  from  eighteen  to  twenty-six  fath- 
oms, and  is  operated  in  such  manner  by 
about  eight  men  or  more  and  with  engine 
power,  in  addition,  so  as  to  entrap  the  fish 
by  pulling  in  the  purse  lines,  thereby  taking 
in  from  six  Iiundred  to  eight  hundred  mar- 
ketable fish  and  sometimes  eighteen  or  twenty 
thousand  fish  in  one  haul. 

"That  the  necessary  investment  of  a  gill 
net  fisherman  is  usually  confined  to  one  indi- 
vidual  and  is  operated  by  one  or  two  men 
and  if  said  business  is  unreasonably  and  op- 
pressively restricted  or  prohibited  it  would 
entirely  confiscate  the  property  of  the  fisher-, 
man  invested  in  his  tackle  and  apparel  and 
accoutrements,  to  his  individual  damage  in 
the  sum  of  twelve  hundred  dollars  or  more; 
that  it  is  necessary  that  thoy  follow  their 
calling  and  vocation  each  day  in  the  year, 
and  it  is  only  possible  to  successfully  operate 
the  same  during  the  hours  after  sunset  and 
before  daylight;  that  in  order  to  operate  a 
gill  net  feasibly  or  for  any  practical  purpose 
it  would  require  a  working  line  at  least  four 
hundred  fathoms  in  length,  whereas  under 
the  provisions  of  said  act  of  March  6,  1915, 
the  gill  net  fisherman  is  only  permitted  to 
use  a  working  line  limited  to  five  hundred 
feet  in  length,  which  is  insufficient  and  im- 
possible of  any  practical  use  or  utility  in 
the  waters  of  Puget  Sound. 

"Tliat  under  the  provisions  of  said  act 
above  mentioned,  and  bv  reason  of  the  limi- 
tation  of  the  dimension  of  the  working  tackle, 
the  provisions  thereof  are  discriminatory  in 
favor  of  the  purse  net  as  against  the  gill 
net  and  to  the  injury  and  extermination  of 
the  gill  net  fishermen,  and  for  the  protection 
and  benefit  of  the  purse  net  fishermen,  and 
that  the  same  is  arbitrary  and  unfounded 
upon  any  consideration  of  public  health  or 
public  safety  or  upon  any  necessity,  inherent 
or  otlierwise,  but  simply  as  aforesaid,  for 
the  discrimination  against  the  gill  net  fisher- 
men." 

Other  allogaticns  follow  these,  invoking  the 
protection  of  the  state  and  Federal  constitu- 
tional guaranties  above  noticed. 

[76]  The  discriminating  provisions  of  the 
law  which  are  particularly  called  to  our 
attention  and  claimed  by  counsel  for  appel- 
lants to  withhold  from  them  the  equal  pro- 
tection of  the  laws  in  violation  of  the  consti- 
tutional guaranties  invoked,  are  found  in  sec- 
tion 36  of  the  law,  reading  as  follows: 

"It  shall  be  unlawful  to  use  any  pound 
net,  trap,  fish  wheel  or  other  fixed  appliance 
for  catching  salmon  or  other  food  fish  with 
meshes  under  three  inches,  stretch  measure. 


It  shall  be  unlawful  to  operate  in  any  of  the 
waters  of  Puget  Sound  any  purae  teine,  drag 
seine  or  other  like  seine  or  net  of  a  greater 
length  than  five  hundred  feet  with  meshes 
less  than  two  and  one-half  inches  stretch 
measure,  during  the  year  1915,  and  after 
January  first,  1916,  with  meshes  less  than 
three  inches  stretch  measure.  It  shall  also 
be  unlawful  to  operate  in  any  of  the  said 
waters  any  gill  net  of  a  greater  length  than 
five  hundred  feet  with  meshes  less  than  five 
inches  stretch  measure."  I^aws  of  1915,  p.  SO, 
§  36. 

The  argument  of  counsel  for  appellants  is, 
in  substance,  that,  since  purse  and  drag 
seines  of  over  five  hundred  feet  in  length 
with  meshes  of  "three  inches  stretch  meab- 
iu*e"  may  be  used,  while  gill  nets  of  over  five 
hundred  feet  in  length  shall  have  meshes  of 
"five  inches  stretch  measure,"  there  is  there- 
by prescribed  a  discrimination  in  favor  of 
those  engaged  in  purse  and  drag  seine  fishing 
and  against  those  engaged  in  gill  net  fishing. 
and  that»  therefore,  purse  and  drag  seine 
fishermen  are  granted  privileges  and  immu- 
nities which  are  withheld  from  appellants, 
who  are  gill  net  fishermen. 

It  seems  plain  to  us  that  this  is  not  t 
discrimination  between,  or  a  classification  of, 
persons;  but  only  a  discrimination  as  to  ap- 
pliances which  may  be  used;  and  that  as  to 
oach  class  of  such  appliances,  every  person 
may  use  them  under  exactly  the  same  condi- 
tions and  restrictions.  There  is  no  sugges- 
tion in  the  law  that  gill  nets  may  not  b«' 
used  as  the  law  prescribes  by  all  persons,  or 
that  purse  and  drag  seines  may  not  be  used 
as  the  law  prescribes  by  all  persons.  There 
is  plainly  no  discrimination^  touching  any 
characteristic  or  [77]  quality  attaching  to 
the  person  of  appellants  or  any  other  person. 

It  has  become  the  settled  law  of  this  statf. 
in  harmony  with  the  rule  prevailing  in  other 
states,  that  the  classification  of  territory  in 
game  and  fish  laws  preventing  hunting  or 
fishing  in  a  portion  of  the  state  and  permit- 
ting it  elsewhere  in  the  state  is  not  a  dis- 
crimination between,  or  a  classification  of. 
persons  in  violation  of  the  state  or  Fed- 
eral constitutional  guaranties  here  invoked. 
Hayes  v.  Territory,  2  Wash.  Tw.  286,  5  Pac. 
927;  State  v.  Tice,  69  Wash.  463,  125  Pac. 
168,  41  L.R.A.(N.S.)  469;  Cawsey  v.  Brickey. 
82  Wash.  653,  144  Pac.  938.  Among  the 
numerous  decisions  of  other  states  so  hold  in;; 
we  note:  Portland  Fish  Co.  v.  Benson.  56 
Ore.  147,  108  Pac.  122;  Bittenhaus  v.  John- 
ston, 92  Wis.  588,  66  N.  W.  805,  32  L.R.A. 
380. 

Classification  of  methods  of  taking  fish, 
making  certain  methods  lawful  and  other 
methods  unlawful,  has  been  held  not  to  dis- 
criminate between  persons  in  violation  of  any 
constitutional  right.  State  v.  Lewis,  134  Ind. 
260,  33  X.  E.  1024,  20  L.R.A.  52;    State  t. 
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Mroziuaki,  59  Minn.  465,  61  N.  W.  560,  27 
L.R.A.  76. 

Classifications  of  businesses,  even  as  be- 
tween businesses  constituting  places  of 
amusement,  in  Sunday  observance  laws,  mak- 
ing some  lawful  and  others  unlawful  on  Sun- 
days, has  been  held  not  to  be  a  classification 
of  persons  within  the  privileges  and  immuni- 
ties or  the  equal  protection  guaranties  of  the 
state  and  Federal  constitutions.  State  v. 
Nichols,  28  Wash.  628,  69  Pac.  372;  State 
V.  Dolan,  13  Idaho  693,  92  Pac.  995,  14 
L.R.A.(N.S.)  1259;  Carr  v.  State,  175  Ind. 
241,  93  N.  E.  1071,  32  L.R.A.(N.S.)   1190. 

Discriminations  in  the  peddlers'  license 
law  by  classifying  territory,  articles  peddled, 
and  means  of  conveying  articles  while  being 
peddled,  has  been  held  by  this  court  not  to 
he  a  discrimination  between  persons  in  viola- 
tion of  the  constitutional  guaranties  here  in- 
voked. McKnight  v.  Hodge»  55  Wash.  289, 
104  Pac.  504,  40  L.R.A.(N.S.)   1207. 

[78]  A  law  looking  to  the  preservation  of 
health,  requiring  herds  of  dairymen  selling 
milk  in  cities,  towns  or  villages  to  be  regis- 
tered with  tlie  live  stock  sanitary  board, 
while  not  applying  to  persons  who  may  sell 
milk  in  the  country,  was  held  not  to  be  an 
unconstitutional  discrimination  between  per- 
sons, by  the  supreme  court  of  Maryland  in 
State  V.  Broadbelt,  89  Md.  565,  43  Atl.  771, 
73  Am.  St.  Rep.  201,  45  L.R.A.  433. 

This  court  held  in  State  v.  Storey,  51 
Wash.  630,  09  Pac.  878,  that  the  herd  law 
permitting  stock  to  run  at  large  in  certain 
portions  of  the  state  and  preventing  it  in 
other  portions  of  the  state  imder  certain  con- 
ditions is  not  a  discrimination  as  between 
persons  in  violation  of  any  constitutional 
right. 

These  decisions  rest  upon  the  theory  that 
such  discriminations  have  no  reference  to  any 
characteristic  or  quality  attaching  to  the  per- 
son of  those  who  may  be  affected  by  such 
laws.  Manifestly  every  person  is  privileged 
to  reap  the  benefit  of  this  law  and  escape  the 
consequences  of  violating  its  provisions,  upon 
terms  which  "equally  belong  to  all  citizens," 
without  surrendering  in  the  least  any  of  the 
rights  they  may  possess,  apart  from  the  sub- 
ject-matter the  law  regulates. 

A  critical  examination  of  the 'decisions  re- 
lied upon  by  counsel  for  appellants  will,  we 
think,  show  that  they  deal  with  laws  which 
classify  persons  as  such,  apart  from  consid- 
erations having  any  reasonable  relation  to 
the  subject-matter  of  the  laws  involved.  We 
notice  those  most  strongly  relied  upon,  as 
follows : 

In  State  v.  Montgomery,  94  Me.  192,  47 
Atl.  165,  80  Am.  St.  Rep.  386,  there  waa  in- 
volved a  peddlers'  license  law  which  provided 
for  the  granting  of  peddlers'  licenses  to  citi- 
zens of  the  United  States  and  preventing  the 
granting  of   such   licenses  to   aliens  though 


living  in  the  state.  This  was  held  to  be  a 
denial  to  aliens  of  the  equal  protection  of 
the  laws  as  guaranteed  by  the  fourteen tli 
amendment  to  the  constitution  of  [79]  the 
United  States,  providing  that:  "No  state 
shall  .  .  .  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 
This  holding  was  rested,  manifestly,  upon 
the  theory  that  the  citizenship  of  the  appli- 
cant for  a  license  had  no  possible  lawful  rela- 
tion to  the  subject-matter  of  the  law  in  the 
light  of  this  Federal  constitutional  guaranty. 

In  Gustafson  v.  State,  40  Tex.  Crim.  67,  46 
S.  W.  717,  48  S.  W.  518,  43  L.R.A.  615,  there 
was  involved  a  law  discriminating  between 
taxpayers  and  nontaxpayers  as  to  the  right 
to  take  oysters  from  public  waters.  This 
was  held  to  violate  the  constitutional  guar- 
anty of  equal  rights,  in  that  it  was  a  dis- 
crimination between  persons  because  of  a 
difference  which  had  no  proper  relation  to 
the  subject-matter  of  the  law.  ' 

In  State  v.  Hill,  98  Miss.  142,  53  So.  411, 
31  L.R.A.(N.S.)  490,  there  was  involved  a 
law  discriminating  as  to  the  fishing  rights 
in  the  waters  of  a  given  county  between  the 
inhabitants  of  that  county  and  other  inhab- 
itants of  the  state.  This  was  held  to  be  an 
unconstitutional  discrimination  between  per- 
sons within  the  jurisdiction  of  the  state. 
Manifestly,  the  mere  difference  in  residence 
could  have  no  proper  relation  to  the  subject- 
matter  of  the  law.  In  Harper  v.  Galloway, 
58  Fla.  255,  19  Ann.  Cas.  235,  51  So.  226,  26 
L.R.A.(N.S.)  794,  and  State  v.  Higgina,  51 
S.  C.  51,  28  S.  E.  15,  38  L.R.A.  561,  the  same 
conclusions  were  reached  upon  the  question 
of  discrimination  between  residents  of  differ- 
ent portions  of  the  state. 

In  State  v.  Mitchell,  97  Me.  06,  53  Atl. 
887,  94  Am.  St.  Rep.  481,  there  was  involved 
a  law  discriminating  between  those  who  paid 
taxes  to  the  amount  of  $25  and  those  who 
paid  a  less  tax,  the  former  being  permitted 
to  peddle  without  a  license,  while  the  latter 
were  required  to  procure  a  license  and  pay  a 
fee  therefor.  This  was  held  to  be  an  uncon- 
stitutional classification  of  persons  based 
upon  a  difference  which  had  no  reasonable 
relation  to  the  law. 

In  all  of  these  decisions  relied  upon  by 
counsel  for  appellants  there  was  manifestly 
attempted  to  be  made  by  the  law  [80]  makers 
a  classification  of  persons,  which  was  not  lim- 
ited to  a  difference  in  appliances,  means  or 
methods  used  in  carrying  on  the  particular 
occupation  or  business  sought  to  be  regulated. 
Tliis,  we  think,  renders  those  decisions  and 
the  problems  there  involved  quite  different 
from  the  questions  here  presented. 

Counsel  for  appellants  makes  Bome  conten- 
tion that,  by  the  allegations  of  their  com- 
plaint, they  have  presented  a  condition  call- 
ing for  the  taking  of  evidence  in  the  courts 
upon  the  question  of  the  real  nature  of  the 
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discrimination  effected  by  this  law.  It  is 
argued  that  the  facts  here  alleged  bring  this 
case  within  an  exception  to  the  rule  that 
the  constitutionality  of  a  statute  must  be 
determined  from  those  matters  which  appear 
upon  its  face  and  from  those  matters  of  which 
the  court  may  take  judicial  notice.  The  sug- 
gestion that  the  court  should  hear  evidence 
touching  the  question  of  the  constitutionality 
of  a  statute  is  somewhat  startling  when  the 
possible  far-reaching  effect  of  such  a  course 
is,  upon  reflection,  rendered  apparent.  Mani- 
festly, such  is  not  the  rule,  as  has  been  clear- 
ly pointed  out  in  numerous  decisions,  among 
which  are:  Stevenson  v.  Colgan,  91  Cal. 
649,  27  Pac.  1089,  26  Am.  St.  Rep.  230,  14 
L.R.A.  459;  Pittsburgh,  etc.  R.  Co.  v.  State, 
180  Ind.  245,  102  N.  E.  25,  L.R.A.1915D  458, 
and  notes.  We  are  not  prepared  to  say  that 
there  cannot  be  found  in  the  books  seeming 
, exceptions  to  this  rule.  But  if  there  are  such 
exceptions  which  are  real  rather  than  appar- 
ent, we  are  quite  convinced  they  are  wholly 
inapplicable  to  laws  of  the  nature  here  in- 
volved. However,  our  conclusion  would  be 
the  same  in  this  case  though  we  should  re- 
gard the  allegations  of  appellants'  complaint 
as  showing  that  the  vocation  of  gill  net  Ash- 
ing would  be  entirely  destroyed  by  this  law, 
in  view  of  the  fact  that  the  state  is  therebv 
legislating  concerning  its  own  property  and 
prescribing  the  methods  which  may  be  used 
in  acquiring  it  by  private  persons. 
I  Some  argument  seems  to  be  made  rested 
upon  the  allegations  of  the  complaint  which, 
,  if  true,  tend  to  show  that  the  [81  ]  three-inch 
mesh  permitted  to  be  used  in  purse  and  drag 
nets  is  much  more  destructive  to  the  fish 
than  the  five-inch  mesh  permitted  to  be  used 
in  gill  nets.  This  argument  might  be  appro- 
priate to  be  addressed  to  the  legislature.  It 
possibly  might  be  of  some  persuasive  force 
as  tending  to  show  that  the  law  is  unwise, 
or  even  that  it  is  imjust  to  the  people  of 
the  state,  but  with  that  we  have  nothing  to 
do.  It  might  be  all  of  that  and  still  not  be 
discriminatory  as  between  persons.  It  would 
not  for  that  reason  grant  privileges  or  im- 
munities to  one  class  and  withhold  them  from 
another,  which  upon  the  same  terms  would 
not  equally  belong  to  all  persons;  nor  would 
it  deny  to  any  person  the  equal  protection 
of  the  laws. 

The  judgment  is  afiSrmed. 

Morris,  C.  J.,  Mount,  Main,  and  Holcomb, 
JJ.,  concur. 

NOTE. 

Validity   and   Constmotion   of  Statute 
Regvlatinc  Method  of  Taking  Fish. 

Validity: 

Generallv,  814. 

Particular  Regulations,  815. 
Construction.  816. 


Validity. 

QENE3KALLT. 

The  fish  in  the  waters  of  a  state  belong  to 
the  people  in  their  sovereign  capacity,  and 
are  not  the  subject  of  private  ownership  ex- 
cept so  far  as  such  ownership  is  granted  by 
law.  See,  as  to  the  right  of  fishing  in  the 
owner  of  a  stream  or  pond,  the  note  to  State 
V.  Mallory,  3  Ann.  Cas.  862.  The  state  may 
permit  or  prohibit  the  catching  of  fish,  and 
if  it  allows  the  catching  it  may  impose  such 
conditions  as  are  deemed  to  be  needful  or 
proper.  11  R.  C.  L.  tit.  Fish  and  Fiaherieg, 
p.  1041.  The  power  to  regulate  the  method 
of  taking  fish  has  accordingly  been  recog- 
nized from  an  early  d&te.  It  was  said  by 
Vattel  (Bk.  1,  §  246) :  "The  sovereign  may 
establish  wise  laws  with  respect  to  hiuting 
and  fishing,  forbid  them  in  seasons  of  propa- 
gation, prohibit  the  use  of  certain  nets  and 
of  every  destructive  method,  etc." 

In  the  exercise  of  its  plenary  power  over 
the  taking  of  fish,  the  state  may  regulate  the 
manner  of  taking  fish,  and  the  necessity  and 
propriety  of  particular  regulations  is  a  legis- 
lative question.  See  the  reported  case  and 
the  cases  cited  in  the  following  subdivision 
of  this  note.  The  general  rule  was  stated  in 
People  V.  CoUison,  85  Mich.  105,  48  N.  W. 
292,  as  follows:  ''To  fish  is  a  privil^e  ac- 
corded by  the  state,  and  the  question  of  indi- 
vidual enjoyment  ia  one  of  public  privilege, 
and  not  of  private  right.  'Unless  the  catch- 
ing of  fish,'  as  is  said  by  one  writer,  4b  con- 
ducted with  reason,  either  the  fish  may  be 
altogether  exterminated,  or  the  enjoyment  of 
the  right  by  one  may  interfere  with  the 
equal  enjoyment  of  the  right  by  others.* 
Hence,  for  the  protection  of  fish,  a  valuable 
article  of  food  and  merchandise,  the  control 
of  which  is  in  the  state,  and  to  preserve 
equality  in  the  right  to  fish,  the  state  has 
an  undoubted  right  to  regulate  the  manner 
in  which  they  shall  be  caught,  and  to  protect 
their  migrations." 

A  riparian  proprietor  has  no  such  right  of 
fishery  in  the  waters  adjacent  to  his  prop- 
erty as  prevents  a  regulation  of  the  manner 
of  taking  fish.  People  v.  Bridges,  142  111. 
30,  31  N.  E.  116,  16  L.R.A.  684;  Gentile  v. 
State,  29  Ind.  409;  Ck>m.  v.  Look,  108  Mass. 
462.  And  the  manner  of  taking  fish  in  pri- 
vate waters  may  be  regulated.  People  v. 
CJollison,  85  Mich.  106,  48  N.  W.  292;  People 
V.  Horling,  137  Mich.  406,  100  N.  W.  691; 
State  V.  Blount,  85  Mo.  543;  People  v.  Dox- 
tater,  76  Hun  472,  27  N.  Y.  S.  481,  And 
see  the  note  to  Hawaii  v.  Hoy  Chong.  Ann. 
Cas.  1915A  1165. 

The  power  of  a  state  to  r^^ulate  the  man- 
ner of  taking  fish  extends,  at  least  in  the 
absence  of  federal  regulation,  to  navigable 
waters.  Manchester  v.  Massachusetts,  139  U. 
S.  240,  11  S.  Ct.  559,  35  U.  S.  (L,  ed.)  159: 
Fuller    v.    Spear,    34    Me.    417;    Dunham   v. 
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Lamphere,  3  Gray  (Mass.)  26S;  State  v. 
\Aoodarcl,  123  N.  C.  710,  31  S.  E.  219.  And 
SCO  as  to  the  right  of  fishing  in  navigable 
waters  generally  the  note  to  Wyatt  v.  Atty.- 
Gen.  21  Ann.  Gas.  774.  In  Manchester  v. 
Massachusetts,  supra,  it  was  said:  "The 
statute  of  Massachusetts  which  the  defend- 
ant is  charged  with  Yiolating  is,  in  terms, 
confined  to  waters  'within  the  jurisdiction  of 
this  commonwealth;'  and  it  was  evidently 
passed  for  the  preservation  of  the  fish,  and 
makes  no  discrimination  in  favor  of  citizens 
of  Massachusetts  and  against  citizens  of  other- 
states.  If  there  be  a  liberty  of  fishing  for 
swinuning  fish  in  the  navigable  waters  of  the 
United  States  common  to  the  inhabitants  or 
the  citizens  of  the  United  States,  upon  which 
we  express  no  opinion,  the  statute  may  well 
be  considered  as  an  impartial  and  reasonable 
regulation  of  this  liberty;  and  the  subject  is 
one  which  a  state  may  well  be  permitted  to 
regulate  within  its  territory,  in  the  absence 
of  any  regulation  by  the  United  States.  The 
preservation  of  fish,  even  although  they  are 
not  used  as  food  for  human  beings,  but  as 
food  for  other  fish  which  are  so  used,  is  for 
the  common  benefit;  and  we  are  of  opinion 
that  the  statute  is  not  repugnant  to  the  Con- 
stitution and  the  laws  of  the  United  States." 

Particular  Regulations. 

The  taking  of  fish  by  any  other  method 
than  angling  with  hook  and  line  may  be  pro- 
hibited. Lawton  v.  Steele,  152  U.  S.  133,  14 
S.  Ct.  499,  38  U.  S.  (L.  ed.)  385;  Stote  v. 
Mrozinaki,  59  Minn.  465,  61  N.  W.  660,  27 
L.RJk.  76;  People  v.  Doxtater,  76  Hun  472, 
27  N.  Y.  S.  481;  Peters  v.  State,  96  Tenn. 
882,  36  S.  W.  399,  33  L.R.A.  114. 

In  Lawton  v.  Steele,  supra,  the  court  said: 
'^\s  the  waters  referred  to  in  the  act  are 
unquestionably  within  the  jurisdiction  of  the 
state  of  New  York,  there  can  be  no  valid  ob- 
jection to  a  law  regulating  the  manner  in 
which  fishing  in  those  waters  shall  be  carried 
on.  Hooker  v.  Cummings,  20  Johns.  (N.  Y.) 
01.  The  duty  of  preserving  the  fisheries  of 
a  state  from  extinction,  by  prohibiting  ex- 
haustive methods  of  fishing,  or  the  use  of 
such  destructive  instruments  as  are  likely  to 
result  in  the  extermination  of  the  young  as 
well  as  the  mature  fish,  is  as  clear  as  its 
power  to  secure  to  its  citizens,  as  far  as  pos- 
sible, a  supply  of  any  other  wholesome  food." 

In  State  v.  Mrozinski,  59  Minn.  405,  61  N. 
W.  560,  27  L.R.A.  76,  it  was  said:  "The  only 
oibjection  urged  to  the  provisions  of  this  sec- 
tion is  that  they  are  unreasonably  restric- 
tive. The  line  of  argument  is  substantially 
as  follows:  First.  The  limit  of  the  police 
power  of  the  state  in  the  premises  is  the 
adoption  of  such  measures  as  are  reasonably 
necessary  to  prerent  the  extermination  or 
undue  depletion  of  food  fishes.    Second.    That 


it  is  wholly  unnecessary  for  any  such  purpose 
to  prohibit  the  catching  of  fish,  at  least  of 
certain  kinds  not  named  in  the  act,  except 
by  hook  and  line;  that  there  are  other  ways 
of  catching  fish  that  arc  no  more  calculated 
to  exterminate  fish  than  by  hook  and  line; 
that  there  are  some  kinds  that  cannot  be 
taken  at  all  by  hook  and  line;  and  that  an 
adequate  supply  of  fish  for  food  cannot  be 
caught  in  that  way.  Assuming,  without  de- 
ciding, that  the  police  power  of  the  state 
over  the  taking  or  killing  of  wild  animals 
(which  belongs  to  the  state  itself,  in  its 
sovereign  capacity)  is  subject  to  the  limita- 
tion contended  for,  still  we  would  not  hold 
the  provisions  of  this  law  invalid.  In  enact- 
ing any  police  regulation,  even  one  regulat- 
ing the  use  of  private  property  or  the  con- 
duct of  a  lawful  private  business,  a  very 
large  discretion  is  reposed  in  the  legislature. 
The  courts  will  never  set  up  their  judgment 
against  that  of  the  legislature,  and  hold  a 
police  law  invalid,  unless  it  is  clearly  so,  as 
having  no  reasonable  tendency  to  accomplish 
the  desired  end.  The  legislature  had  to  deal 
with  the  time  and  manner  of  taking  fish  as 
a  practical  question.  It  is  a  matter  of  com- 
mon knowledge  that  different  species  of  fish, 
good  and  bad,  those  that  take  the  hook  readi- 
ly, and  those  that  do  not,  inhabit  the  same 
waters:  that  the  two  usual  methods  of  taking 
fish  are  by  hook  and  line,  and  by  nets  and 
seines;  and  that  the  latter  method  usually 
results  in  the  rapid  and  undue  depletion  of 
most  kinds  of  valuable  food  fishes.  Hence, 
if  the  legislature,  in  its  discretion,  deems  it 
expedient  to  prohibit  the  latter  method,  no 
court  can  say  that  they  had  not  the  power 
to  do  so." 

The  use  of  nets,  traps  and  the  like  may 
be  prohibited.  Sherrill  v.  State,  84  Ark.  470, 
106  S.  W.  967 ;  Gentile  v.  State,  29  Ind.  409 ; 
State  V.  Boone,  30  Ind.  225;  Stuttsman  v. 
State,  57  Ind.  119;  Puller  v.  Spear,  14  Me. 
417;  Dunham  v.  Lamphere,  3  Gray  (Mass.) 
268;  Burnham  v.  Webster,  5  Mass.  266;  Peo- 
ple V.  Collison,  85  Mich.  105,  48  N.  W.  292; 
Rea  V.  Hampton,  101  N.  C.  51,  7  S.  E.  649, 
9  Am.  St.  Rep.  21;  State  v.  Nielsen,  51  Ore. 
588,  16  Ann.  Gas.  1113,  95  Pac.  720,  131  Am. 
St.  Rep.  765;  Drew  v.  Hilliker,  56  Vt.  641: 
Bittenhaus  v.  Johnston,  92  Wis.  588,  66  N. 
W.  805,  32  L.R.A.  380. 

The  use  of  nets  for  the  purpose  of  catching 
fish  may  be  declared  to  be  a  nuisance.  Law- 
Ion  V.  Steele,  119  N.  Y.  226,  23  N.  E.  878, 
IG  Am.  8t.  Rep.  813,  7  L.R.A.  134,  affirmed 
152  U.  S.  133,  14  S.  Ct.  499,  38  U.  S.  (L.  ed.) 
385;  State  v.  Allen,  80  W^ash.  73,  141  Pac.  292. 

The  having  of  fish  nets  in  possession  may 
be  prohibited.  State  v.  Lewis,  134  Ind.  250, 
33  N.  E.  1024,  20  L.R.A.  52. 

And  the  forfeiture  and  destruction  of  nets 
may  be  authorized.  See  the  note  to  Ohio  v., 
French,  1  Ann.  Gas.  948. 
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The  use  of  nete  otherwise  than  from  the 
shore  may  be  prohibited,  Hughes  v.  State,  87 
Md.  298,  39  Atl.  747;  the  length  of  nets  may 
be  restricted,  State  v.  Woodard,  123  N.  C. 
710,  31  S.  E.  219;  and  a  minimum  size  of 
mesh  may  be  prescribed,  see  the  reported 
ease;  and  see  Osborn  v.  Charlevoix  Circuit 
Judge,  114  Mich.  655,  72  N.  W.  982;  People 
V.  Gillingham,  131  Mich.  106,  90  N.  W. 
1027. 

The  spearing  of  fish  may  be  prohibited, 
Stuttsman  v.  State,  57  Ind.  119;  as  may  the 
use  of  artificial  lights,  People  v.  Collison,  85 
Mich.  105,  48  N.  W.  292. 

A  license  may  be  required  for  the  use  of  a 
power  boat  or  sail  boat  in  fishing.  People 
V.  Setunsky,  161  Mich.  624,  126  N.  W.  844, 
wherein  the  court  said:  "It  is  urged  that 
this  act  is  a  regulation  of  the  use  of  boats 
and  not  a  regulation  of  fishing.  We  cannot 
accede  to  this  contention.  It  is  only  when 
boats  are  used  in  the  fishing  that  a  discrimi< 
nation  is  made  between  them,  and  it  was 
doubtless  based  on  facility  of  operation,  and 
increased  capacity,  which  bear  directly  upon 
the  amount  of  work  done  and  fish  likely  to 
be  caught.  Counsel  say  that  it  is  possible  to 
take  as  many  fish  in  a  rowboat  as  in  a  sail- 
ing vessel  or  steamer.  This  position  is  hard- 
ly tenable ;  certainly  it  is  not  true  in  practice 
as  a  general  rule." 

In  the  exercise  of  the  power  to  regulate 
the  manner  of  taking  fish,  the  legislature  may 
make  such  discriminations  or  distinctions  as 
it  sees  fit,  so  long  aa  all  persons  similarly 
situated  are  subjected  to  equal  regulation. 
Thus  certain  methods  of  taking  fish  may  be 
prohibited  in  a  part  only  of  the  waters  of  the 
state.  Sherrill  v.  State,  84  Ark.  470,  106 
S.  W.  967;  Gentile  v.  State,  29  Ind.  409; 
Doughty  v.  Conover,  42  N.  J.  L.  193;  State 
V.  Tice,  69  Wash.  403,  125  Pac.  168,  41  L.R.A. 
(N.  S.)  469;  State  v.  Hals,  90  Wash.  540, 
156  Pac.  395;  Bittenhaus  v.  Johnston,  92  Wis. 
588,  66  N.  W.  805,  32  L.R.A.  380.  And  see 
the  reported  case.  In  Sherrill  v.  State,  supra, 
it  was  said:  "The  legislature  may,  in  the  ex- 
ercise of  police  power,  put  into  operation 
game  and  fish  laws  in  localities  where  they 
are  needed  or  applicable,  and -such  laws  apply 
in  such  localities  to  all  persons  equally.  In 
counties  or  localities  where  the  law  does  not 
extend  all  persons  alike  may  enjoy  the  ex- 
emption. In  other  words,  all  persons  are  for- 
bidden the  use  of  fish  traps  in  the  counties 
named,  and  all  persons,  so  far  as  the  pro- 
hibitions of  this  act  are  concerned,  may  use 
them  in  the  exempted  counties." 

Methods  of  fishing  may  be  permitted  to 
riparian  owners  which  are  prohibited  as  to 
all  other  persons.  Heckman  v.  Swett.  107 
Cal.  276,  40  Pac.  420;  Donnell  v.  Joy,  85  Me. 
118,  26  Atl.  1017;  Hughes  v.  State,  87  Md. 
298,  39  Atl.  747.     In  the  case  last  cited  the 


court  said:  ''Nor  do  we  regard  the  objection 
made  by  the  appellant,  that  the  act  is  un- 
constitutional because  it  discriminates  in 
favor  of  the  owners  and  occupiers  of  the 
shores  of  the  Saltpetre,  as  well  taken.  The 
prohibition  of  the  act  is  not  confined  to  any 
particular  class,  but  it  restricts  'any  person 
ur  persons'  from  fishing  in  the  waters  of  the 
rivers  mentioned  in  the  act,  with  seine  or 
nets,  except  from  the  shore  in  the  usual  and 
customary  manner.  In  other  words,  it  pro- 
hibits all  persons  from  fishing  except  in  tJie 
mode  and  manner  prescribed  by  the  act. 
There  is  nothing,  in  the  act  itself,  which 
will  sustain  the  contention  of  the  ap- 
pellant." 

The  use  of  nets  of  a  certain  kind  maj  be 
permitted  and  the  use  of  other  nets  prohib- 
ited.    See  the  reported  case. 

A  regulation  •  of  nets  may  permit  the  use 
of  existing  nets  for  a  certain  period  while 
prohibiting  the  use  of  similar  nets  acquired 
since  the  enactment  of  the  statute.  Osborn 
V.  Charlevoix  Circuit  Judge,  114  Mich.  655. 
72  N.  W.  982.  In  that  case  the  stot- 
ute  under  consideration  was  summarized  by 
the  court  as  follows:  "Any  net  which  eon- 
forms  to  the  pre-existing  law  at  the  time  Act 
No.  151  took  effect  may  be  used  by  its  then 
owner  until  April  1,  1900.  2.  All  other  nets 
must  conform  to  the  new  regulations.  3.  All 
fish  of  the  description  and  size  mentioned  in 
section  2  must  be  returned  to  the  water,  in 
whatever  net  taken,  except  where  taken  in 
gill  nets  of  lawful  size."  Holding  the  act  to 
be  valid  the  court  said:  "Under  the  law,  the 
use  of  gill  nets  of  smaller  mesh  than  4^ 
inches  is  not  open  to  all,  because  only  those 
in  existence  at  the  time  the  law  took  effect 
can  lawfully  be  used,  except  as  provided  by 
section  1,  which  permits  the  use  of  a  smaller 
mesh  for  all  nets,  where  used  for  the  purpose 
of  taking  any  fish  except  whitefish,  lake 
trout,  and  black  bass,  in  places  where  it  can 
be  shown  that  the  annual  catch  does  not  con- 
tain to  exceed  ten  per  cent  of  whitefish  or 
trout;  but  here  all  persons  are  upon  an 
equality,  for  all  who  wish  may  have  gill  nets 
in  such  places, — ^hence  no  discrimination^ 
though  he  who  uses  the  gill  net  unlawfully 
(i.  e.,  as  prescribed  in  Act  No. '151 )  may 
retain  small  fish,  and  others  may  not." 


Construction, 

By  the  application  of  the  rule  of  ejusdem 
generis  a  prohibition  of  "any  pound,  trap, 
stake,  gill  or  set  net  or  seine  or  any  device 
of  any  kind  for  taking  fish"  does  not  prohibit 
angling  with  hook  and  line.  In  re  Yell,  107 
Mich.  228,  65  N.  W.  97. 

But  an  act  prohibiting  the  use  of  a  seine 
net,  gill  net,  trammel  net,  set  net,  bag  weir. 
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bush  drag,  or  fish  trap,  "or  any  other  device" 
is  violated  by  the  use  of  a  barrel  net  or 
hoop  net.  Rhoades  v.  State,  96  Ark.  63,  131 
S.  W.  48. 

So  a  statute  prohibiting  the  use  of  any 
"seines  or  trap  nets"  has  been  held  to  include 
a  gill  net.  Hilborn  v.  Smith,  148  Mich.  474, 
111  N.  W.  1082,  wherein  the  court  said: 
"The  nets  mentioned  in  the  act  are  'any 
species  of  seines  or  continuous  trap  nets,' 
and  it  forbids  the  building  of  these.  It  also 
forbids  the  placing  or  driving  'any  pound  net 
piles,  or  stakes,  or  any  other  piles  or  stakes 
or  posts.'  A  seine  as  used  in  the  rivers  and 
lakes  is  a  long  net,  of  sufficient  width  to  ex- 
tend from  the  surface  of  the  water,  usually 
to  the  bottom.  It  is  strung  on  two  lines  of 
rope,  one,  the  cork  line,  being  provided  with 
cork  or  wooden  floats  at  short  intervals,  to 
make  it  float,  the  other,  or  lead  line,  provided 
with  leaden  weights  to  sink  it  and  hold  it 
down,  generally  upon  the  bed  of  the  stream 
or  water,  thereby  spreading  the  net  from 
surface  to  bed.  It  is  generally  used  by  draw- 
ing it,  and  surrounding  and  inclosing  the 
fish.  A  gill  net  is  much  like  a  seine,  except 
in  its  method  of  use.  Its  meshes  are  made 
of  a  proper  size  to  permit  the  head  of  tlie 
fish  to  pass  through  beyond  the  gills,  which 
prevents  the  fish  from  withdrawing  it,  and 
it  is  thereby  trapped  and  captured.  While 
iishermen  might  be  expected  to  distinguish 
between  seines  and  gill  nets,  and  pound  or 
pond  nets,  calling  each  by  its  distinguishing 
name,  if  all  might  not  be  called  by  the  generic 
name  of  seines,  certainly  the  gill  net  is  a 
species  of  trap  net." 

A  statute  prohibiting  the  placing  of  trot 
lines  "so  as  to  prevent  the  free  passage  of 
fish"  is  not  violated  by  the  placing  of  trot 
lines  which  do  not  constitute  an  obstruction. 
Collins  v.  Bankers'  Ace.  Ins.  Co.  96  la.  216, 
64  N.  W.  778,  69  Am.  St.  Rep.  367.  But  a 
statute  prohibiting  the  placing  of  nets  in  such 
manner  as  to  "hinder  or  obstruct"  the  pas- 
sage of  fish  is  violated  by  the  placing  of  nets 
in  a  river  leaving  a  narrow  passage  at  each 
end  of  the  net.  Summers  v.  People,  29  111. 
App.  170. 

Where  fishing  with  nets  over  a  certain 
length  is  prohibited,  the  setting  together  of 
several  nets  of  less  than  the  prescribed  length 
is  a  violation  of  the  statute.  State  v.  Wood- 
ard,  123  N.  C.  710,  31  S.  E.  219,  wherein 
the  court  said:  "The  defendant  for  some 
reason,  and  we  must  suppose  for  the  purpose 
of  evading  the  penalty  of  this  act,  cut  his 
nets  up  into  sections  of  twenty  yards  in 
length,  then  tied  half  a  dozen  of  tliem  to- 
gether, leaving  only  six  inches  between  them, 
and  puts  them  out.  This,  to  our  minds,  was 
rather  n  stupid  device  to  evade  the  penalty 
of  the  statute." 

A  net  across  a  river  fastened  at  one  end 
to  a  stake  and  at  the  other  to  a  boat,  the  net 
Ann.  Cas.  1917D — 52. 


being  thus  kept  in  position  for  ten  minutes 
or  more  at  a  time,  has  been  held  to  be  within 
a  prohibition  against  "placed"  or  "set"  nets. 
Watertown  v.  Draper,  4  Pick.    (Mass.)    165. 

Where  the  use  of  a  seine  for  certain  fish 
only  is  prohibited  and  fish  of  that  kind  are 
caught,  it  is  a  question  of  intention,  the  stat- 
ute being  violated  if  it  is  intended  that  the 
prohibited  kind  of  fish  shall  be  taken.  Com. 
V.  Look,  108  Mass.  452. 

A  statute  permitting  the  taking  of  certain 
kinds  of  fish  by  the  use  of  set  lines  does  not 
impliedly  prohibit  the  taking  of  other  fish 
in  that  manner.  People  v.  Keenan,  80  Misc. 
539,  141  N.  Y.  S.  781. 

Where  a  statute  prohibits  the  use  of  nets 
having  a  mesh  of  less  than  a  prescribed  size, 
the  legality  of  the  net  is  to  be  determined 
by  the  size  of  the  mesh  as  it  was  manufac- 
tured, and  is  not  affected  by  its  shrinkage  in 
use.  People  v.  Gillingham,  131  Mich.  105,  90 
N.  W.  1027. 

A  statute  permitting  fishing  only  by  "ordi- 
nary process  of  angling  with  single  bait  hook 
and  line  or  artificial  fly"  is  violated  by  the 
use  of  numerous  baited  hooks  and  lines  set 
in  holes  cut  in  the  ice.  State  v.  Skolfield, 
63  Me.  266.  But  where  a  statute  permits 
fishing  only  "with  rod  hook  and  line  or  with 
hand  line"  both  a  rod  and  line  and  a  hand 
line  may  be  used  at  the  same  time.  Com. 
V.  Bercaw,  30  Pa.  Super.  Ct.  335. 

In  People  v.  McMasters,  74  Hun  226,  26 
N.  Y.  S.  221,  the  statute  under  consideration 
prohibited  fishing  otherwise  than  by  angling 
with  hook  and  line.  W'hile  the  accused  was 
fishing  in  a  lawful  manner  his  hook  became 
caught  in  a  net  containing  fish,  which  he 
dragged  to  the  shore  and  kept.  It  was  held 
that  he  was  guilty  of  having  in  his  possession 
fish  taken  contrary  to  law.  The  court  said: 
"There  is  no  pretense  but  that  the  taking  of 
fish  in  a  net  is  contrary  to  the  statute. 
There  is  no  question,  from  the  defendant's 
own  evidence,  but  that  he  had  in  his  posses- 
sion fish  caught  in  the  net,  and  there  is  no 
question  but  that  he  knowingly  had  them. 
I  can  see  no  inference  that  can  be  drawn 
from  the  testimony  other  than  that  he  in- 
tended to  keep  the  fish.  He  went  one  hun- 
dred yards  to  shore  with  them  in  his  pos- 
session, complained  to  the  game  constable 
because  he  threw  them  back  into  the  water 
instead  of  ofi'ering  some  of  them  to  him,  the 
defendant,  to  cook.  It  may  seem  rather 
harsh  to  hold  a  person  liable  for  having  fish 
in  his  possession,  taken  under  the  circum- 
stances that  the  defendant  claims  these  were; 
on  the  other  hand,  it  is  very  plain  to  be 
seen  that  a  stoi*v  of  the  kind  here  told  mav 

ft*  ■ 

be  a  device  to  escape  the  penalty  of  the  law. 
But,  whether  harsh  or  not,  it  is  the  law,  and 
the  law  in  question,  if  it  is  to  be  of  an}' 
benefit,  must  be  strictly  construed,  and  jurors 
are   not  at   liberty  to   disregard   it  because 
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they  think  that  in  any  particular  case  it  is 
harsh,  and  the  penalty  heavy  for  the  offense 
committed;  they  are  not  at  liberty  to  dis- 
regard the  evidence." 

As  to  what  constitutes  the  use  of  a  pro- 
hibited device  for  the  catching  of  fish,  see  the 
note  to  Moses  v.  Raywood,  Ann.  Cas.  1912A 
311. 


THERIAULT 


V. 


CAUFORKIA       INSUBAlfCE       COlff- 
PANT    OF    SAN    FRANCISCO. 

Idaho  Supreme  Court — June  8,  1915. 

27  Idaho  476;  149  Pac.  719. 


Fire  Insnranoe  —  Watelunan  Clause  — 
Constmotlon  —  Nesligeaoe  of  Watoli« 


When  the  insured  employs  two  competent 
watchmen  and,  in  good  faith,  instructs  them 
to  watch  carefully  the  property  and  to  guard 
against  Hre,  both  by  day  and  by  night,  the 
condition  of  the  "watchman  clause"  in  the 
policy  is  fully  complied  with  on  the  part  of 
the  insured  and  negligence  on  the  part  of  a 
watchman  does  not  forfeit  the  policy. 

[See  note  at  end  of  this  case.] 

Insurance  —  Froofs  of  Loss  •>  WaiTer 
of  Defeots. 

Regardless  of  the  clause  in  a  policy  that 
no  officer,  agent,  or  other  representative  of 
the  insurance  company  shall  have  the  power 
to  waive  any  of  its  provisions  or  conditions, 
where  other  proofs  than  those  required  in  the 
policy  are  accepted  by  an  agent,  authorized 
to  adjust  a  loss,  i^e  company  will  be  deemed 
to  have  waived  the  provisions  of  the  policy 
fixing  tbe  manner  of  making  proof  of  loss. 

Appeal  and  Brror  —.  Harmless  Error. 

A  judgment  should  never  be  reversed  bv 
reason  of  misconduct  of  counsel  at  the  trial, 
unless  the  appellate  court  is  of  the  opinion 
such  misconduct  had  prevailing  influence 
upon  the  jury,  to  th«  detriment  of  appellant. 

Appeal  from  District  Court,  Shoshone 
county:     W0OD6,  Judge. 

Action  by  E.  I.  Theriault,  plaintiff,  against 
(California  Insurance  Company  of  San  Fran- 
cisco, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
tho  opinion.    APFiBiaD. 

James  A.  Wayne  for  appellant. 
John  P.  Oray  for  respondent. 

[478]  MoBOAN,  J. — On  July  25,  1913,  ap- 
pellant, in  consideration  of  $45,  issued  and 


delivered  to  respondent  its  certain  policy  of 
fire  insurance  in  the  sum  of  $1,500,  whereby 
it  insured  for  a  preiod  of  one  year  a  certain 
building  together  with  mining  and  power 
machinery,  tools,  equipment,  household  goods 
and  supplies  therein  contained,  being  thi* 
property  of  respondent.  Another  policy  in 
the  sum  of  $1,500  was  written  by  the  Spring- 
field Fire  and  Marine  Insurance  Company  of 
Springfield  upon  the  same  property,  and 
these  policies  were  so  drawn  that  the  loss, 
if  any  occurred,  would  be  apportioned  be- 
tween the  companies.  On  the  23d  day  of 
August,  1913,  the  combustible  portion  of  the 
insured  property  was  destroyed,  and  the  in- 
combustible portion  was  more  or  less  dam- 
aged, by  fire. 

[479]  An  action  upon  the  policy  in  this 
case  was  commenced  and  it  was  alleged  in  the 
complaint  that  respondent's  loss,  due  to  the 
destruction  of  the  property  covered  by  the 
two  policies,  amounted  to  $2,737.30.  Judg- 
ment was  prayed  for  against  the  appellant  in 
the  sum  of  $1,368.^  and  the  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  re- 
spondent and  against  appellant  in  the  sum 
of  $1,258.23,  from  which  judgment  this  ap- 
peal has  been  prosecuted. 

The  assignment  of  errors  contains  twenty- 
four  specifications,  which  may  be  grouped 
under  four  heads: 

1.  The  action  of  the  court  in  denying  the 
motion  for  a  nonsuit  and  in  denying  the  mo- 
tion for  a  directed  verdict,  which  motions 
were  made  upon  the  grounds  that  the  provi- 
sions of  the  policy  with  reference  to  keeping 
a  watchman  upon  duty  and  with  reference 
to  rendering  written  and  verified  proof  of 
loss  within  sixty  days  had  not  been  complied 
with  by  respondent. 

2.  The  action  of  the  court  in  giving  certain 
instructions  to  the  jury  relative  to  waiver  of 
notice  and  verified  proof  of  loss,  upon  the 
ground  that  respondent,  as  contended  by  ap- 
pellant, relied  upon  a  compliance  with  the 
provisions  of  the  policy  and  not  upon  a 
waiver  thereof. 

3.  The  action  of  the  court  in  instructing 
the  jury  relative  to  the  watchman  clause  in 
the  policy,  it  being  contended  by  the  appel- 
lant that  the  court  misdirected  the  jury  as 
to  the  law  applicable  thereto. 

4.  The  action  of  the  court  in  permitting 
counsel  for  respondent  to  make  remarks  in 
the  presence  of  the  jury  which,  it  is  con- 
tended by  appellant,  were  prejudicial  to  its 
rights  and  amounted  to  misconduct  upon  the 
part  of  respondent's  counsel. 

The  respondent  is  the  owner  of  a  mine  in 
the  operation  of  which  the  insured  property 
was  used.  A  few  days  before  the  fire  work 
at  the  mine  and  power-house  was  suspended 
and  respondent  went  to  his  home  at  Avery. 
Idaho,   about  eight  miles  distant  from  the 
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property  in  question.  Before  going  he  em- 
ployed two  men,  Pressie  and  Snyder,  to  act 
as  watchmen,  agreed  to  pay  them  a  dollar  a 
day  each  for  their  services  [480]  in  that  be- 
half, and  instructed  them  to  keep  continual 
watch  and  to  be  very  careful  in  regard  to 
fire.  There  was  a  quantity  of  debris  in  the 
tunnel  of  the  mine  and  respondent  also  em- 
ployed Pressie  and  Snyder  to  remove  it, 
agreeing  to  pay  them  the  sum  of  $10  for 
that  work. 

The  insured  property  was  located  about 
300  feet  from  the  portal  of  the  tunnel  and 
about  1,000  feet  from  the  cabins  where  the 
men  lived  and  could  not  be  seen  either  from 
the  tunnel  or  the  cabins.  The  fire  occurred 
about  noon  while  the  men  were  at  their 
cabins  at  dinner. 

The  policy  contains  the  following  clause: 

"It  is  warranted  by  the  insured  that  when- 
ever any  of  the  following  named  parts  of  the 
plant  described  in  this  policy,  to  wit:  power- 
house, is  idle  or  not  in  operation  from  any 
cause  whatsoever,  competent  watchmen  shall 
be  employed  and  due  diligence  used  to  keep 
a  continuous  watch  both  day  and  night  in 
and  immediately  about  said  part  of  the  plant. 
If  any  of  the  above-named  parts  is  idle  or 
not  in  operation  for  a  period  of  more  than 
thirty  (30)  days  without  the  written  con- 
sent of  this  company,  this  policy  shall  be 
void." 

It  is  not  contended  by  appellant  that  the 
men  who  were  employed  as  watchmen  were 
incompetent,  but  it  is  earnestly  urged  that 
their  employment  to  clean  out  the  tunnel 
was  inconsistent  with  their  employment  as 
watchmen;  that  thev  could  not  fulfill  their 
contract  to  remove  the  debris  from  the  tun- 
nel and  continuously  watch  the  insured  prop- 
erty. The  testimony  does  not  bear  out  this 
contention.  The  work  in  the  tunnel  was  not 
of  such  a  nature  as  to  require  the  presence 
of  both  men  (the  testimony  shows  that  the 
material  was  removed  with  a  wheelbarrow) ; 
neither  was  the  job  of  such  magnitude  as  to 
require  the  absence  of  either  of  them  from 
the  insured  property  for  a  great  length  of 
time.  Snyder  testified  on  cross-examination 
as  follows: 

"Q.  How  many  days  after  Mr.  Theriault 
left  did  you  and  Mr.  Pressie  work  together 
in  the  tunnel? 

"A.  Oh,  just  as  it  happened;  might  work 
there  an  hour  or  so,  you  know,  kept  fussing 
around,  not  hired — we  could  take  [481]  our 
time.  We  could  have  taken  it  out  in  a  day 
working  the  four  hours." 

Numerous  decisions  have  been  cited  by  both 
appellant  and  respondent  to  assist  the  court 
in  construing  what  is  known  as  the  "watch- 
man clause"  in  a  policy  of  insurance.  While 
there  appears  to  be  considerable  conflict  of 
authority  upon  this  point,  a  careful  examina- 


tion of  the  decisions  will  demonstrate  that 
the  conflict  is  more  apparent  than  real  and 
that  the  question  presented  is  one  of  fact 
rather  than  of  law.  In  the  case  of  Rankin 
V.  Amazon  Ins.  Co.  89  Cal.  203,  23  Am.  St. 
Rep.  460,  20  Pac.  872,  cited  by  appellant, 
wherein  it  was  held  that  the  requirements  of 
the  "watchman  clause"  in  an  insurance  pol- 
icy had  not  been  complied  with,  the  court 
said: 

"It  is  not  a  case  of  mere  negligence.  If  a 
loss  is  occasioned  by  the  mere  fault  or  negli- 
gence of  the  watchman,  unaffected  by  fraud 
or  design  on  the  part  of  the  insured,  it  is 
within  the  protection  of  the  policy;  but,  to 
entitle  the  insured  to  recover,  it  must  appear 
that  he  has  in  good  faith  employed  a  watch- 
man to  perform  the  duties  required  by  the 
terms  of  the  warrantv." 

In  case  of  McGannon  v.  Millers'  Nat.  Ins. 
Co.  171  Mo.  143,  94  Am,  St.  Rep.  778,  71 
S.  W.  160,  it  is  said : 

"Under  the  contract  in  question,  did  the 
insured  warrant  that  the  watchman  would 
never  neglect  his  duty?  It  is  no  defense  to 
a  suit  on  a  fire  policy  that  the  fire  resulted 
from  the  negligence  of  the  insured.  Neg- 
ligence or  carelessness  is  one  of  the  risks 
insured  against,  and  negligence  of  the  watch- 
man is,  in  fact,  all  that  can  be  made  out  of 
this  point." 

The  court,  in  case  of  Burlington  F.  Ins,  Co. 
V.  Coffman,  13  Tex.  Civ.  App.  439,  36  S.  W. 
406,  said: 

"Upon  very  plain  principles,  the  courts, 
while  requiring  a  strict  compliance  with  a 
warranty  in  insurance  contracts,  will  not 
exact  performance  beyond  its  terms.  What 
was  required  in  this  instance  was  that  the 
insured  should  keep  a  watchman  on  duty 
upon  the  premises  at  night.  The  agreement 
was  complied  with  when  he  employed  and 
kept  such  a  servant  upon  the  premises  as  a 
night  watchman,  provided  he  exercised  rea- 
sonable care  in  the  selection  and  retention 
of  the  [482]  person  for  that  employment. 
.  .  .  A  failure  to  comply  with  the  pro- 
visions would,  we  think,  have  existed,  if  it 
had  been  shown  that  the  insured  had  notice 
of  any  unfitness  of  the  watchman,  or  had  not 
observed  ordinary  care  in  employing  and 
keeping  him."  (See  also  Sierra  Milling, 
etc.  Co.  V.  Hartford  F.  Ins.  Co.  76  Cal.  236, 
18  Pac.  267;  McGannon  v.  Michigan  Millers* 
Mut.  F.  Ins.  Co.  127  Mich.  636,  89  Am.  St. 
Rep.  501,  87  N.  W.  61,  64  L.R.A.  739;  Kansas 
Mill  Owners',  etc.  Mut.  F.  Ins.  Co.  v.  Metcalf , 
59  Kan.  383,  53  Pac.  68;  Hanover  F.  Ins.  Co. 
V.  Gustin,  40  Neb.  828,  59  N.  W.  376;  Phoenix 
Assur.  Co.  V.  Coffman,  10  Tex.  Civ.  App.  631, 
32  S.  W.  810.) 

The  jury  was  amply  justified  in  finding 
from  the  evidence  in  this  case  that  respond- 
ent, in  good  faith,  employed  two  competent 
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watchmen  and  instructed  them  to  carefully 
watch  the  property  and  guard  against  fire, 
both  by  day  and  by  night,  and  that  their 
other  employment  was  not  of  such  a  nature 
as  to  interfere  with  the  full  and  complete 
discharge  of  their  duties  in  that  behalf.  Hav- 
ing done  this  the  condition  of  the  "watchman 
clause"  in  the  policy  was  complied  with  on 
respondent's  part. 

Tlie  contention  of  counsel  for  appellant 
that  the  court  erred  in  instructing  the  jury 
relative  to  waiver  of  notice  and  verified  proof 
of  loss  for  the  reason  that  respondent  relied 
upon  a  compliance  rather  than  upon  a  waiver 
of  the  provisions  of  the  policy  with  respect 
thereto,  also  that  the  adjuster  was  not  au- 
thorized to  waive  the  requirements  of  the 
policy  relative  to  notice  and  proof  of  loss, 
does  not  appear  to  us  to  be  meritorious. 

In  paragraph  10  of  the  complaint  it  is 
alleged,  after  stating  that  the  respondent 
made  out  an  inventory  of  the  property  which 
was  destroyed  by  fire  and  delivered  it  to  one 
Partridge,  who  was  th^  agent  and  adjuster 
and  officer  of  appellant,  that  after  Partridge 
had  examined  pictures  of  the  buildings  and 
machinery  and  had  viewed  the  ruins  of  the 
property  where  the  fire  occurred,  he,  the 
respondent,  inquired  of  Partridge  whether 
there  were  any  other  or  further  documents  or 
papers  which  he  should  prepare  or  any  other 
or  [483]  further  notices  which  he  should 
give  or  anything  which  he  should  do  in 
addition  to  what  he  had  already  done  in  con- 
nection with  naaking  proof  of  loss,  and  it  is 
further  alleged:  "The  said  Partridge  there- 
upon stated  that  the  plaintiff  need  not  give 
any  other  or  further  notice  or  proof  of  loss 
and  that  the  documents  and  papers  and  no- 
tices' which  the  plaintiff  had  alrea4y  given 
were  ample  and  sufficient  and  thereupon  ex- 
pressly waived  to  this  plaintiff  the  giving  of 
any  other  or  further  notice  of  proof  of  loss, 
and  that  the  notice  and  proof  already  fur- 
nished was  all  that  was  necessary  and  was 
in  itself  sufficient.  .  .  ."  While  there  is 
conflict  in  the  evidence  as  to  what  took  place 
between  respondent  and  the  adjuster,  there 
is  sufficient  testimony  to  fully  sustain  the 
allegations  of  said  tenth  paragraph  of  the 
complaint. 

Tlie  policy  contains  the  usual  provision 
that  no  officer,  agent  or  other  representative 
of  the  insurance  company  shall  have  power 
to  waive  any  of  its  provisions  or  conditions, 
and  provides  that  the  insured  "within  sixty 
days  after  the  fire,  unless  such  time  is  ex- 
tended in  writing  by  this  company,  shall  ren- 
der a  statement  to  this  companyi  signed  and 
Rworn  to  by  said  insured,  stating  the  knowl- 
edge and  belief  of  the  insured  as  to  the  time 
and  origin  of  the  fire;  the  interest  of  the 
insured  and  all  others  in  the  property;  the 
cash    value    of    each    item    thereof    and    the 


amount  of  loss  therein;  all  encumbrances 
thereon;  all  other  insurance,  whether  valid 
or  not,  covering  any  of  said  property;  and 
a  copy  of  all  the  descriptions  and  scliedules 
in  all  policies;  and  changes  in  the  title,  use, 
occupation,  location,  possession,  or  exposure 
of  said  property  since  the  issuing  of  this 
policy;  by  whom  and  for  what  purpose  any 
building  herein  described  and  the  several 
parts  thereof  were  occupied  at  the  time  of 
fire.     ..." 

Regardless  of  the  clause  in  a  policy  that  no 
officer,  agent  or  other  representative  of  the 
insurance  company  shall  have  power  to  waive 
any  of  its  provisions  or  conditions,  where 
other  proofs  than  those  required  in  the 
policy  are  accepted  by  an  agent,  authorized 
to  adjust  a  loss,  the  company  w^ill  be  deemed 
to  have  waived  the  provisions  of  the  policy- 
fixing  the  manner  of  making  proof  of  loss. 

[484]  This  court  said  in  the  case  of  South- 
ern Idaho  Conference  Assoc,  v.  Hartford  F. 
Ins.  Co.  26  Idaho  712,  145  Pac.  502,  as 
follows: 

"Tlie  record  shows  that  the  proof  of  loss 
was  not  made  within  sixty  days  after  the 
fire,  and  the  question  will  be  presented  on  a 
retrial  as  to  whether  the  failure  to  make 
such  proof  precludes  a  recovery  in  this  case. 
The  evidence  offered  showing  or '  tending  ta 
show  a  waiver  by  the  company  of  making  the 
proof  of  loss  within  the  sixty  days  ought 
to  be  received  on  the  trial." 

In  case  of  Queen  of  Arkansas  Ins.  Co.  ^. 
Laster,  108  Ark.  261,  156  S.  W.  848,  it  was 
said: 

"When  appellant's  adjuster,  in  response  to 
appellee's  inquiry,  said  that  he  had  'all  the 
proof  he  wanted,'  this  was  a  waiver  of  any 
further  proof  of  loss  on  the  part  of  appellant, 
notwithstanding  the  nonwaiver  agreement. 
It  was  equivalent  to  saying  to  the  appellee 
that  appellant  was  satisfied  as  to  his  loss 
and  had  all  the  information  pertaining  there- 
to that  appellant  desired." 

In  case  of  Ohio  Farmers'  Ins.  Co.  v.  Glaze, 
55  Ind.  App.  147,  101  N.  E.  734,  it  is  said: 

"A  stipulation  in  a  policy  that  'no  agent 
has  power  to  waive  any  condition  of  this 
contract  unless  by  written  indorsement  there- 
on' refers  to  conditions  essential  to  make  the 
contract  obligatory  and  binding  between  the 
parties  in  the  first  instance,  and  to  its  con- 
tinuing force  and  obligation  till  loss  occurs, 
but  does  not  refer  to  stipulations  requiring 
the  assured  to  make  proof  of  loss  in  a  special 
manner,  and  such  stipulations  may  be  waived 
by  an  agent  without  indorsement.    .    .    . 

"Although  an  insurance  policy  on  its  face 
prohibits  any  agent  from  waiving  any  of  its 
conditions  where  other  proofs  than  those  re- 
quired in  the  policy  are  accepted  by  an  agent 
of  the  company,  duly  authorized  to  act  with 
reference  to  that  subject,  the  company  will 
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1)€  doomed  to  have  waived  the  proof  required 
b}'  tho  policy."  (See  also  Stevens  v.  Citi- 
zenB'  Ins.  Co.  60  la.  668,  29  N.  W.  769;  Pnis- 
Hian  Nat.  Ine.  Co.  v.  Peterson,  30  Ind.  App. 
289,  64  N.  E.  102;  Germania  F.  Ins.  [486] 
Co.  V.  Pitcher,  160  Ind.  392,  64  N.  E.  921, 
66  N.  E.  1003;  Brock  v.  Des  Moines  Ins.  Co. 
106  la.  30,  75  N.  W.  683;  Minneapolis  F.  etc. 
Mnt.  Ins.  Co.  v.  Fultz,  72  Ark.  365,  80  S.  W. 
676;  Hanover  F.  Ins.  Co.  v.  Gustin,  supra.) 

The  action  of  the  trial  court  in  permitting 
counsel  for  respondent  to  make  certain  re- 
marks in  the  presence  of  the  jury  is  assigned 
as  error,  and  it  is  contended  that  these  re- 
marks were  prejudicial  to  the  rights  of  ap- 
pellant and  amounted  to  misconduct  upon  the 
part  of  respondent's  counsel,  A  careful  ex- 
amination of  the  record  has  convinced  us 
that  the  conduct  of  counsel  complained  of 
did  not  prejudice  the  cause  of  appellant  in 
the  minds  of  the  jurors.  While  judgments 
have  been  reversed  by  reason  of  the  miscon- 
duct of  counsel  at  the  trial,  this  should  never 
be  done  unless  the  appellate  court  is  of  the 
opinion  such  misconduct  had  prevailing  in« 
ilnence  upon  the  jury  to  the  detriment  of 
appellant. 

We  find  no  error  in  the  record  and  the 
judgment  is  therefore  affirmed.  Costs  are 
awarded  to  respondent. 

Sullivan,  C.  J.,  and  Budge,  J.,  concur. 


NOTE. 

Construction   of  Watel&man   Olanse  In 
Fire  Insnranoe  Policy. 

What  Constitutes  Being  Idle  or  Inoperative, 

821. 
Effect  of  Negligence  of  Watchman,  822. 
Neoef<-ity   that   Watchman   Be   on   Premises, 

823.' 
Questions  of  Law  and  Fact,  823. 


What  Constitittes  Being  Idle  or  Inopera- 
tive, 

The  distinction  noted  in  Liverpool,  etc. 
Ins.  Co.  V.  Tallamook  Lumber  Co.  178  Fed. 
161,  21  Ann.  Cas.  844,  between  a  temporary 
and  a  probated  cessation  of  operations  in 
construing  a  clause  in  a  fire  insurance  policy 
requiring  a  watchman  in  case  the  insured 
plant  s!iall  become  idle  or  inoperative  was 
recognized  in  the  recent  case  of  Central  Mon- 
tana Mines  Co.  v.  Uoyal  Ins.  Co.  92  Minn. 
22.3,  09  N.  W.  1120,  100  N.  W.  3,  wherein  the 
policy  in  suit  recited  the  following  war- 
ranty ;  "Warranted  by  the  assured  that  at  all 
times  when  the  property  herein  described 
shall  be  idle  or  inoperative,  a  constant  day 
and  night  watchman  shall  be  kept  on  duty, 


and  provided  that  if  such  property  be  idle  or 
shut  down  for  more  than  thirty  days  at  any 
one  time  notice  must  be  given  this  company 
and  permission  to  remain  idle  for  such  time 
must  be  indorsed  hereon,  or  this  policy  shall 
immediately  cease  and  determine.''  The  prop- 
erty insured  was  a  mining  plant  consisting 
of  several  buildings.  It  waa  held  that  the 
fact  that  one  of  the  buildings  remained 
closed,  did  not  render  the  whole  plant  idle 
or  inoperative  so  as  to  constitute  a  breach 
of  the  warranty. 

But  if  a  watchman  is  required  in  considera- 
tion of  a  consent  of  the  insurer  to  the  prop- 
erty remaining  idle  a  failure  to  furnish  a 
watchman  avoids  the  policy.  Ftick  v.  Mil- 
ler's Nat.  Ins.  Co.  (Mo.)  184  S.  W.  1161. 
The  fire  policy  sued  on  in  that  case  con- 
tained a  ''watchman  with  approved  watch 
clock  clause''  and  also  contained  a  provision 
forbidding  the  insured  premises  remaining 
idle  longer  than  60  days,  which  time  wati 
extended  by  the  Insurer  in  consideration  of 
the  full  compliance  by  the  insured  with  the 
watchman  warranty,  which  read  as  follows: 
*'In  consideration  of  a  reduction  of  twentv- 
five  cents  (25c.)  in  the  basis  rate,  at  which 
this  policy  is  written,  the  assured  hereby 
agrees  to  maintain  a  watchman  provided  witli 
an  approved  watch  clock  to  watch  day  and 
night  at  all  times  when  the  machinery  is 
not  running,  except  when  other  employees 
are  on  duty,  and  then  he  is  relieved  from 
duty  only  in  the  daytime  while  such  other 
employees  are  actually  on  the  premises;  and 
it  is  particularly  understood  and  agreed  that 
the  first  dnty  of  the  watchman  is  the  care 
and  examination  of  the  property  in  his 
charge.  .  .  .  It  is  hereby  warranted  by 
the  assured  that  the  conditions  herein  named 
shall  be  observed,  and  failing  to  do  so,  it  Ik 
agreed  that  the  credit  allowed  for  the  service 
shall  be  forfeited  for  a  period  of  six  months, 
the  amount  so  forfeited  to  be  added  to  the 
first  assessment  made  after  the  breach  of 
conditions  is  established."  In  an  action  for 
damages  caused  by  fire  during  the  time  ex- 
tended by  the  insurer,  the  plaintiff  contended 
that  the  clause  provided  a  money  penalty 
only  for  its  violation  and  therefore  such  pen- 
alty was  all  that  could  be  insisted  on  by  the 
defendant  for  its  violation.  In  affirming  a 
judgment  for  the  defendant,  the  court  said: 
'This  is  true  as  this  clause  originally  stood 
in  the  policy.  If  there  were  nothing  else  in 
the  case,  if  as  to  the  matter  of  operation  and 
vacancy  there  were  no  question  raised,  then 
undoubtedly  plaintiffs  would  be  correct  in 
this  contention.  But  on  the  22d  day  of  April, 
1012,  at  the  written  request  of  the  bank,  at 
a  time  when  the  60  days  of  vacancy  grace 
lacked  but  4  days  of  expiration,  defendant 
gave  an  extension  of  vacancy  by  an  indorse- 
ment permitting  the  mill  to  remain  inopera-. 
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tive  and  vacant  till  next  harvest,  on  condition 
of  full  compliance  with  the  watchman  war- 
ranty. If  that  a^eement  simply  meant 
nothing,  as  learned  counsel  for  plaintiffs  con- 
tend, why  take  the  trouble  to  make  it?  The 
defendant  in  such  view  said  in  effect  to  the 
assured  that  it  would  permit  the  mill  to 
continue  inoperative  indefinitely,  at  a  large 
increase  in  the  hazard,  provided  the  assured, 
as  a  consideration  for  such  extra  hazard, 
would  do  nothing  more  than  it  was  already 
bound  to  do.  It  was  either  a  consideration 
for  an  otherwise  unwarranted  vacancy  or  it 
was  not.  No  one  can  read  it  without  con- 
cluding that  it  meant  that  a  watchman  must 
thereafter  be  provided  and  maintained.  No 
other  meaning  can  be  attached  to  the  use  of 
the  words  *full  compliance  with  the  watchman 
warranty.*  The  policy  by  other  provisions 
which  we  have  set  out  was  to  become  void 
if  it  continued  vacant  for  more  than  60 
days.  When  the  mill  burnt,  it  had  then  been 
vacant  for  at  least  19  days  more,  or  75  days 
in  all.  Such  vacancy  was  by  ■  the  express 
terms  of  the  policy  forbidden,  and  ipso  facto 
rendered  the  policy  void.  But  a  forfeiture 
was  to  be  saved  if  plaintiffs  maintained  a 
watchman  whose  presence  and  attention  to 
his  duties  were  to  be  proved  by  a  watch  clock. 
Plaintiffs  confessedly  did  not'  comply  with 
either  of  the  conditions  which  were  agreed 
on  as  sufficient  to  save  a  forfeiture  in  the 
event  of  a  prohibited  vacancy.  We  do  not 
think  they  showed  facts  nisi  sufficient  to 
allow  them  to  recover  and  hold  that  the 
learned  trial  court  was  right  in  sustaining 
a  demurrer  to  the  evidence." 

For  an  extended  discussion  of  the  construc- 
tion of  the  terms  ''ceased  to  be  operated"  in  a 
fire  insurance  policy,  see  the  note  to  Waukan 
Milling  Co.  v.  Citizens*  Mut.  F.  Ins.  Co.  10 
Ann.  Cas.  796. 

Effect  of  Negligence  of  Watchman, 

It  is  held  in  the  reported  case  that  where 
the  insured  employs  a  competent  watchman 
to  watch  his  premises,  the  fact  that  the 
watchman  is  remiss  in  the  performance  of 
liis  duties,  will  not  affect  the  right  of  the 
insured  to  recover  under  a  policy  containing 
a  watchman  clause.  So  in  the  recent  ease 
of  E.  H.  Stanton  Co.  v.  Rochester  Cerman 
Underwriters  Agency,  206  Fed.  978,  the  policy 
in  suit  contained  a  warranty  to  the  effect 
that  the  insured  was  to  maintain  certain  fire 
alarm  clocks,  which  required  a  watchman 
on  duty  to  ring  hourly  to  the  main  or  cen- 
tral office  of  the  Clock  company.  It  was 
held  that  the  failure  of  the  watchman  to 
report  hourly  to  the  central  office  would  not 
defeat  the  right  of  the  insured  to  recover 
where  it  was  admitted  that  the  watchman 
was  in  fact  on  duty  at  the  time  of  the  fire  and 
promptly  sent  the  alarm. 


In  St.  Paul  F.  etc.  Ins,  Co.  ▼.  Kendle,  163 
Ky.  146,  173  S.  W.  373,  the  action  was  on  a 
lire  policy  covering  a  boat,  which  policy  con- 
tained the  following  warranty  clause:  ''At 
all  times  at  least  two  competent  watchmen 
shall  be  employed,  one  of  whom  shall  be  on 
board  and  on  duty  at  all  times."  ITie  evi- 
dence showed  that  at  the  outbreak  of  the  fire 
tlie  watchmen  were  dozing.  The  court  in  dis- 
cussing the  construction  of  the  warranty 
said:  "Appellant  contends  that  the  parties 
did  not  agree  simply  that  reasonable  care 
should  be  taken  of  the  boat  or  that  a  watch 
should  be  kept  on  the  boat  in  accordance 
with  the  usual  custom  in  such  cases,  f(H>  it 
says  that  the  obligation  upon  the  owner  was 
not  only  to  employ  two  watchmen,  but  to 
keep  one  on  board  at  all  times,  and  that  he 
should  be  actually  on  watch  at  all  times. 
The  reason  for  this,  as  argued  by  appellant, 
is  that  by  having  two  watchmen  emplo3'ed 
they  could  take  alternate  turns,  and  one  keep 
awake  and  watch  while  the  other  slept,  and 
the  one  awake,  that  is,  actually  on  duty, 
would  thus  be  in  a  position  to  detect  the  first 
sign  of  fire  either  by  the  smell  of  it  or  by 
the  sight  of  the  smoke,  and  thus  be  enabled 
to  promptly  extinguish  it,  whereas,  if  he  is 
asleep,  the  fire  may  get  such  headway  as  to 
get  beyond  control.  This  idea  stated  in  fewer 
words,  could  be  thus  expressed:  The  com- 
pany insures  the  owner  a^inst  loss  by  fire 
on  condition  that  the  owner  prevents  the 
fire.  Manifestly  this  was  not  the  purpose  of 
the  parties.  For  if  the  owner  may  prevent 
the  fire,  he  needs  no  insurance.  The  owner 
desired  protection  against  the  danger  of  fire, 
and  the  purpose  of  the  policy  was  to  afford 
that  protection.  It  was  competent  for  the 
company  to  exact  the  owner  to  promise  that 
the  risk  be  reduced  by  the  employment  of 
two  competent  watchmen,  one  of  whom  shall 
be  on  board  and  on  duty  at  all  times.  It  does 
not  say  .just  what  place  on  the  boat  he  shall 
be  or  how  many  rounds  of  inspection  he  shall 
make.  No  stations  were  provided  for  the 
watchman  to  call  and  he  was  not  required 
to  register  the  hour,  so  that  positive  proof 
might  be  had  that  he  was  awake.  It  was  no 
doubt  contemplated  that  the  watchman 
should  keep  awake,  for  one  asleep  cannot 
very  well  watch,  that  is,  see  anything.  We 
do  not  believe  the  owner  voided  the  policy 
by  not  himself  staying  awake  and  standing 
guard  over  the  watchmen.  Fairly  construed, 
the  watchman  must  be  deemed  as  having 
performed  his  duty  when  he  exercises  such 
care  and  skill  to  watch  the  boat  and  prevent 
and  extinguish  fire  as  reasonably  prudent 
persons  usually  exercise  in  watching  such 
premises  during  night  hours.  Evidently  that 
was  all  that  the  warranty  required  of  the 
owner,  that  is,  that  he  would  employ  such 
men  as  watchmen.  The  doctrine  of  warran- 
ties  in  insurance  policies  is  strictly  limited 


THERIAULT  v.  CALIFORNIA  INS.  CO. 

27  Idaho  klS, 


823 


to   the   precise  undertaking   of   the   parties 
making  it.^ 


9» 


Necessity 


that       Watchman 
Pretnises. 


Be     on 


It  has  been  held  recently  that  a  clause 
in  a  fire  insurance  policy  requiring  the  em- 
ployment of  watchmen  to  keep  a  continuous 
watch  both  day  and  night  in  and  about  an 
industrial  plant  is  not  complied  with,  where 
they  are  employed  to  watch  intermittently 
and  at  some  distance  from  the  insured  prop- 
erty. Shoshone  Concentrating  Co.  v.  Ham- 
burg-Bremen F.  Ins.  Co.  64  Wash.  638,  117 
Pac.  500. 

In  that  case  the  action  was  on  a  policy 
which  provided  that  whenever  the  plant  waa 
idle  "competent  watchmen  shall  be  employed 
and  due  diligence  used  to  keep  a  continuous 
watch  both  day  and  night,  in  and  imme- 
diately around  said  parts  of  the  plant."  The 
court  said:  "The  policy  provides  that,  when- 
ever the  plant  is  idle,  'competent  watchmen 
shall  be  emloyed  and  due  diligence  used  to 
keep  a  continuous  watch  both  day  and  night 
in  and  immediately  around  said  parts  of  the 
plant.'  Competent  men  were  no  doubt  em- 
ployed, but  it  was  understood  between  them 
and  the  plaintiff  that  they  were  not  to  keep  a 
continuous  watch  both  day  and  night  in  and 
immediately  around  the  plant,  but  that  they 
were  to  watch  intermittently  at  a  distance 
from  the  premises,  estimated  at  from  six 
hundred  to  twelve  hundred  feet  therefrom. 
The  apparent  object  of  the  plaintiff  was  to 
evade  its  duties  under  the  policy  by  making 
a  show  of  compliance  therewith.  The  dili- 
gence exercised  was  to  evade,  and  not  to  com- 
ply with,  the  terms  of  the  policy.  We  think 
the  evidence  shows  that  the  men  employed 
were  competent  watchmen,  and  that  if  they 
had  been  employed  to  keep  a  'continuous 
watch  ...  in  and  immediately  around' 
the  premises,  the  property  would  not  have 
been  destroyed.  But  they  were  not  so  em- 
ployed, and  they  did  not  so  watch  the  prop- 
erty. The  effect  of  the  testimony  of  the 
officers  of  the  plaintiff  company  was  that  the 
men  were  merely  .employed  to  keep  an  occa- 
sional watch  from  a  distance,  which  they  did, 
and  which  waa  the  opposite  of  the  duties 
required  by  the  appellant.  This  breach  of 
duty  avoided  the  policy.  McKenzie  v.  Scott^ 
ish  Union,  etc.  Ins.  Co.  112  Cal.  648,  44  Pac. 
922,  and  cases  there  cited.  This  was  decisive 
of  the  case.  There  was  no  question  of  fact 
for  the  jury  to  pass  upon,  and  the  court 
erred  in  not  granting  the  defendant's  mo- 
tions." 

The  absence  from  a  boat  of  a  watchman 
who  left  to  change  his  clothes,  during  which 
time  the  boat  was  destroyed  by  fire,  has  been 
held  to  be  fatal  to  the  right  of  the  insured 
to  recover.     Whealton  Packing  Co.  v.  JF]tna 


Ins.  Co.  185  Fed.  108,  107  C.  C,  A.  113, 
34  L.R.A.(N.S.)  563,  wherein  the  court 
said:  "While  it  may  be  entirely  true  that 
some  of  the  courts  of  thia  country  have  gone 
too  far  in  holding  that  the  breach  of  an  ex- 
press warranty  in  an  insurance  policy,  wheth- 
er material  to  the  risk  or  not,  whether  a  loss 
happened  through  the  breach  or  not,  absolute- 
ly determines  the  policy,  we  are  not  called 
upon  to  either  discuss  or  determine  the  ques- 
tion in  this  case.  Here  the  insured  war- 
ranted that  his  boat  should  'at  all  times  have 
a  competent  watchman  on  board,'  and  the 
evidence  is  undisputed  that,  while  the  boat 
was  lying  at  wharf,  the  sole  watchman 
aboard  went  ashore  to  secure  a  change  of 
clothing,  and  while  absent  the  boat  caught 
fire  and  was  consumed.  The  very  fact  that 
his  presence  at  the  time  was  so  essentially 
necessary  to  put  out  the  fire  and  prevent  the 
loss  clearly  demonstrates  the  insurance  com- 
pany's right  to  stand  upon  the  express  war- 
ranty made  in  the  contract  that  he  would  be 
there  for  that  purpose.  His  absence  was  cer- 
tainly not  immaterial  to  the  risk,  and  it  is 
a  very  reasonable  presumption  that  the  loss 
could  have  been  avoided  if  he  had  been  there 
performing  his  duty.  It  seems  clear  that 
the  breach  of  this  warranty  by  the  agent  of 
insured  without  his  knowledge  must  be  held, 
nevertheless,  a  violation  by  the  insured  with 
whom  alone  the  company  contracted." 

Questions  of  Law  and  Fact. 

The  question  whether  there  is  a  sufficient 
compliance  with  a  watchman  clause  in  a  fire 
insurance  policy  is  one  for  the  jury  to  de- 
termine. Thus  in  a  recent  case  arising 
under  a  fire  insurance  policy  providing  that 
the  insured  was  to  employ  at  least  two  com- 
petent watchmen,  one  of  whom  should  be  on 
board  the  insured  boat  and  on  duty  at  all 
times,  it  was  held  that  the  question  whether 
he  was  on  duty  when  at  the  outbreak  of  the 
fire  he  was  dozing  was  for  the  jury.  St. 
Paul  F.  etc.  Ins.  Co.  v.  Kendle,  163  Ky. 
146,  173  S.  W.  373,  rehearing  denied  166  Ky. 
122,  176  S.  W.  368,  wherein  the  court  said: 
"While,  in  the  case  at  bar,  the  owner  was 
obligated  to  keep  a  watchman  there  constant- 
ly, there  is  nothing  in  the  warranty  to  indi- 
cate that  the  duties  of  the  watchmen  should 
be  any  different  from  the  usage  of  similar  es- 
tablishments by  men  of  ordinary  care  and 
skill.  The  case  of  Whealton  Packing  Co.  v. 
iEtna  Ins.  Co.  186  Fed.  108,  107  C.  C.  A.  113, 
34  L.R.A.(N.S.)  563,  is  relied  upon  by  appel- 
lant. The  owner  warranted  to  keep  a  compe- 
tent watchman  on  board  at  all  times.  While 
the  boat  was  lying  at  the  wharf,  the  watchman 
went  ashore  to  secure  a  change  of  clothing 
and  while  gone  the  boat  caught  fire  and  was 
consumed.  The  court  held  that  this  was  a 
breach  of  the  warranty,  and  avoided  the  pol- 
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icy.  But,  as  we  have  already  indicated,  the 
case  at  bar  is  different.  The  watchman  was 
on  board  and  on  duty,  that  is,  taking  his 
turn  to  watch.  Appellant  contends  that  be- 
cause he  was  not  awake  at  ail  hours,  he  was 
not  on  duty;  but  that  was  a  question  lor  the 
jury,  in  view  of  the  fact  tliat  the  policy  does 
not  say  just  what  the  watchman,  shall  do  in 
the  performance  of  his  duty." 


STATE 

V. 

KU^SNER. 


New  Mexico  Supreme  Court — February  12, 

1914. 


19  N.  Mex.  474;  14S  Bac.  679. 


liaroeny  —  Indiotment  —  Duplicity. 

A  count  of  an  indictment  charging  that 
defendant,  "at  the  time  and  place  named, 
nineteen  head  of  calves,  of  the  goods,  chattels, 
and  property  of  owners  to  the  grand  jury 
unknown,  then  and  there  being  found,  did 
then  and  there  unlawfully,  etc.,  steal,  take," 
etc.,  is  not  bad  for  duplicity,  as  it  prima 
facie  discloses  that  the  larceny  occurred  at 
the  same  time  and  place,  and  constituted  but 
a  single  transaction. 

Variance    —    Owner    of    Property    Al- 
leged to  Be  Unknown. 

Where,  upon  the  trial,  witnesses  testify 
that  certain  known  parties  owned  the  alleged 
stolen  animals,  and  the  indictment  charges 
that  the  owners  of  the  animals  are  unknown 
to  the  grand  jury,  it  is  incumbent  upon  the 
state  to  prove  that  the  names  of  the  owners 
were  unknown  to  the  grand  jury  and  could 
not,  by  reasonable  diligence,  have  been  ascer- 
tained. 

Criminal  Law  —  Review  —  Necessity  of 
Objection  Below  — -  Variance. 

On  rehearing,  it  having  been  called  to  the 
attention  of  the  court  that  no  motion  was 
made  for  an  iuBtructcd  verdict  on  the  ground 
of  a  variance  between  the  indictment  and 
proof,  or  such  variance  in  any  manner  called 
to  the  attention  of  the  trial  court,  the  judg- 
ment of  reversal  is  set  aside,  as  it  is  a  well- 
established  rule  of  this  court  that  the  ques- 
tion of  variance,  between  the  allegations  in 
the  indictment  and  the  proof,  unless  raised 
in  the  court  below,  cannot  be  reviewed  here. 

Indictment    —    Variance    —    Name    of 
Person  Ass^^^^od  Alleged  to  Be  Un- 


Where  the  name  of  the  owner  of  an  alleged 
stolen  animal  is  alleged  in  the  indictment  to 
be  unknown,  it  is  not  incumbent  upon  the 
state  to  prove,  in  the  first  instance,  affirma- 
tively, that  such  fact  was  unknown  to  the 
grand    jury:    but    it    must    show    that    such 


name  is  unknown,  or  prove  such  a  statement 
of  facts  or  circumstances  as  render  the  al- 
leged unknown  fact  uncertain,  in  which  event 
such  fact  is  presume<l  to  have  been  unknown 
to  the  grand  jury.  J3ut  if  there  is  evidence 
tending  to  show*  that  the  grand  jury  did 
know,  or  could  by  the  exercise  of  reasonable 
diligence  have  known  or  ascertained,  the 
name  of  the  true  owner,  or  that  it  was  neg- 
ligent or  perverse  in  not  alleging  what  was 
at  its  command  to  know,  then  the  burden  is 
upon  the  state  to.  show  that  the  grand  jury 
did  not  know  such  alleged  unknown  name. 

Criminal  Law  —  Arraignment  — 
Waiver. 

Failure  to  arraign  a  defendant  formally  is 
not  a  fatal  objection,  where  such  defendant 
was  present  in  court  and  testified  as  a  wit- 
ness upon  his  trial  in  his  own  behalf,  and 
was  represented  by  counsel,  and  no  objection 
is  interposed  to  proceeding  with  the  trial 
without  such  arraignment. 

[See  note  at  end  of  this  case.] 

Instmotiona  —  Necessity  of  Exoeption« 

Where  no  exceptions  are  taken  to  instruc- 
tions given  by  the  court  of  its  own  motion, 
error  cannot  be  assigned  on  such  instructions. 

Criminal  Law  —  Evidence  —  Self-serv- 
ing Declarations  of  Accused. 

Declarations  made  by  a  defendant  in  his 
own  favor,  unless  a  part  of  the  res  gestae, 
or  of  a  confession  offered  by  the  prosecution, 
are  not  admissible  for  the  defense. 

Witnesses  —  Examination  —  Hypo- 
thetical Question  ~  Evidence  to  Smp- 
port. 

No  error  is  committed  in  sustaining  an  ob- 
jection to  a  hypothetical  question  propounded 
to  a  witness,  where  such  question  is  not  based 
upon  facts  as  to  which  there  is  such  evidence 
that  a  jury  might  reasonably  find  that  they 
are  established. 

New  Trial  —  Newly  Discovered  Evi- 
dence —  Shovring  Required. 

Where  a  motion  for  a  new  trial  is  based 
on  the  ground  of  newly  discovered  evidence, 
such  motion  must,  in  addition  to  the  affidavit 
of  the  applicant,  be  supported  by  the  affida- 
vits of  the  new  witnesses,  which  must  set 
forth  the  newly  discovered  evidence  and  the 
facts  to  which  such  witnesses  will  testify,  or 
a  satisfactory  excuse  must  be  given  for  not 
obtaining  such  affidavits. 

Indictment  —  Meaning  of  '^l&en.*' 

As  used  in  an  indictment,  the  word  "then" 
is  an  adverb  of  time,  meaning  "at  that  time," 
and  the  phrase  "then  and  there"  means  at 
the  time  and  place  charged,  and  refers  to  a 
single  transaction. 

Appeal  from  District  €k>urty  Lincoln 
county:  M^leb,  Judge. 

Criminal  action.  Lillie  C.  Klasner  con- 
victed of  larceny  and  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Renehon  d  Wright  for  appellant. 
H,  8.  Climcy  for  appellee. 
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[476]  Roberts,  C.  J. — Appellant  was  in- 
dicted, tried  and  convicted  in  the  district 
court  of  Lincoln  County  upon  the  second 
count  of  an  indictment,  charging  her  with 
the  larceny  of  nineteen  head  of  calves,  "of 
the  goods,  chattels  and  property  owners  to 
the  grand  jurors  unknown."  It  is  contended 
by  appellant  that  the  indictment  is  fatally 
defective  because  it  charges  more  than  cme 
offense  in  the  same  count.  The  contention 
is  predicated  upon  the  assumption  that  the 
state,  by  using  the  plural  "owners,"  meant  to 
charge  that  the  property  alleged  to  have  been 
stolen  had  more  than  one  owner,  and  such 
being  the  case,  more  than  one  offense  was 
charged  in  the  same  count.  Accepting  as 
correct  appellant's  construction  that  the 
count  charged  the  larceny  of  property  belong- 
ing to  different  owners,  would  it  follow  that 
the  same  was  demurrable?  If  the  indictment 
can  be  said  to  charge  but  one  offense  against 
the  state,  it  would  not  be  open  to  the  objec- 
tion that  it  is  bad  for  duplicity.  On  the 
other  hand  if  it  attempts  to  charge  two  or 
more  distinct  offenses,  it  would  be  demurra- 
ble. This  indictment,  omitting  the  formal 
parts,  reads  as  follows:  **That  Lillie  C.  Klas- 
ner  ...  on  the  24th  day  of  August,  in 
the  vear  one  thousand  nine  hundred  and  nine, 
at  etc.,  nineteen  head  of  calves  of  the  goods, 
chattels  and  property  of  owners  to  the  grand 
jurors  aforesaid  unknown,  then  and  there 
being  found,  did  thbx  and  there  unlawfully, 
knowingly,  and  feloniously  steal,  take,  lead 
and  drive  away,  and  the  said  property  did 
then  [477]  and  there,  and  in  the  manner 
aforesaid,  etc."  If  we  give  to  the  language 
used  a  fair  and  reasonable  construction,  it 
becomes  apparent  that  but  one  offense  is  at- 
tempted to  be  charged.  The  pleader  says  that 
appellant  did  the  acts  "then  and  there:" 
that  is,  at  the  time  and  place  charged  she  did 
steal,  take,  lead  and  drive  away  the  property. 

"Then,  as  an  adverb  of  time,  means  *at 
that  time,'  referring  to  the  time  stated,  and 
the  necessary  import  of  the  words  *then  and 
there,'  as  employed  in  the  information,  ia 
that  the  larceny  of  the  $9.50  in  money  as 
a  whole,  a  part  of  which  is  charged  as  be- 
longing to  Jane  Engle  and  a  part  to  Samuel 
Kngle,  occurred  at  the  same  time  and  place 
and  constituted  but  a  single  transaction." 
Furnace  v.   State,  153  Ind.  93. 

The  language  quoted  from  the  above  case 
disposes  of  appellant's  contention  that  several 
distinct  crimes  are  charged  in  the  same 
count.  While  tlie  property  is  allep^ed  to  be- 
long to  more  than  one  person,  but  one  taking 
is  charged.  In  other  words,  appellant  is 
charged,  at  the  same  time  and  place,  with 
having  stolen  property  belonging  to  divers 
owners. . 

As  the  Indiana  Supreme  Court  further  say, 
in  the  above  cited  case: 


''We  recognize  no  good  reason  to  depart 
from  what  may  be  considered  the  great  cur- 
rent of  authority  and  hold  the  pleading  in 
question  bad,  when  it  can  reasonably  be  said 
that  it  discloses  that  the  larceny  complained 
of  was  but  a  single  act  or  transaction  in  vio- 
lation of  the  law  against  larceny,  although 
the  property  which  was  the  subject  of  the 
crime  belonged  to  several  different  persons* 
The  particular  ownership,  as  charged  in  the 
pleading,  of  the-  money  stolen  did  not  give 
character  to  the  act  of  stealing  it,  but  was 
merely  a  part  of  the  description  of  the  par- 
ticular crime  charged  to  have  been  com- 
mitted. The  information,  pbika  tacie,  under 
the  circumstances  can  be  said  to  charge  but 
one  offense  against  the  state,  and  is  not  open 
to  the  objection  that  it  is  bad  for  duplicity." 

The  principle  enunciated  by  the  court  ia 
supported  by  a  long  list  of  authorities,  which 
will  be  found  collected  in  [478]  the  case  cited. 
See  also  State  v.  Laws,  01  Wash.  533,  112 
Pac.  488. 

The  indictment  charged  biit  a  single  offense, 
and  the  demurrer  on  the  ground  stated,  was 
properly  overruled. 

The  cause  must  be  reversed,  hbwever,  be- 
cause of  the  failure  of  the  state  to  offer  any 
evidence  in  support  of  the  allegation  in  the 
indictment  that  the  defendant  stole,  took, 
lead  and  drove  away  nineteen  head  of  calves 
"of  the  goods  and  chattels  and  property  of 
ovmers  to  the  grand  jury  unknown."  Upon 
the  trial  of  the  cause  witnesses  for  the  state 
testified  to  the  names  of  the  owners  of  the 
calves  in  question,  but  there  was  no  attempt 
whatever  by  the  state  to  prove  that  the  own- 
ers of  the  animals  in  question  were  unknown 
to  the  grand  jury  and  that  the  grand  jury 
by  reasonable  investigation  could  not  have 
ascertained  the  names  of  the  true  owners. 

"Ownership  must  be  proved  by  sufficient 
evidence  or  the  conviction  cannot  be  sup- 
ported. Where  the  owner  is  alleged  in  the 
indictment  as  unknown,  there  can  be  no  con- 
viction unless  it  is  proved  that  the  grand 
jury  did  not  know  his  name  and  could  not 
discover  it  by  due  diligence,  25  Cyc.  125. 
Sharp  V.  State,  29  Tex.  App.  211,  16  S.  W. 
176,  And, 

"Ownership,  except  as  statutes  have  varied 
the  unwritten  rule,  must  be  proved,  as  laid; 
because  it  identifies  the  offense,  distinguish- 
ing it  from  all  other  instances."  Bishop's 
New  Criminal  Procedure,  sec.  488b. 

In  the  case  of  Stone  v.  State,  30  Ind.  115, 
the  Supreme  Court  of  Indiana  discussed  the 
failure  of  the  state  to  offer  proof  to  support 
an  allegation  that  the  Christian  name  of 
the  defendant  was  unknown  to  the  grand 
jurors,  and  held  the  omission  fatal.  Tlie 
court  say: 

"Our  statute  requires  the  names  of  the 
parties  to   be   stated,   or   the  person  to   be 
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described  as  one  whose  name  is  unknown  to 
the  grand  jury,  2  G.  &  H.  400,  sections  64 
and  60.  Com.  v.  Stoddard^  9  Allen  (Mass.) 
280,  it  was  held  that  where  the  name  of  the 
person  injured  was  unknown  to  the  grand 
jury,  it  may  be  so  alleged  in  the  indictment, 
but  the  proof  must  correspond  with  the  allega- 
tion, and  unless  the  travers  jury  are  satisfied 
that  the  [479]  name  was  unknown  to  the 
gr%nd  jury,  the  defendant  is  not  to  be  con- 
victed. In  this  case  there  is  no  proof  on  the 
subject,  and  the  jury  could  not  form  any 
conclusion  as  to  the  truth  of  the  averment 
that  the  Christian  name  of  the  defendant 
was  unknown  to  the  grand  jury.  For  this 
failure  of  proof  the  case  must  be  reversed." 
For  the  reason  stated  the  cause  is  reversed 
and  remanded,  .with  directions  to  the  trial 
court  to  award  defendant  a  new  trial,  and, 
it   is   80   ordered. 

On  Reheabino. 
(December   1,   1914.) 

[481]  Roberts,  C.  J. — A  rehearing  was 
granted  by  the  court  in  this  case,  upon  mo- 
tion therefor  filed  by  the  state,  wherein  it 
is  shown  that  we  overlooked  the  fact  that 
the  question,  as  to  whether  the  owners  of  the 
animals  in  question  were  unknown  to  the 
grand  jury,  and  that  the  grand  jury,  by  rea- 
sonable investigation,  could  have  ascertained 
such  names,  was  never  raised  in  the  court 
below,  and,  therefore,  such  question  was  not 
properly  before  this  court  for  consideration. 
Also  that  the  question  of  variance  between 
the  allegations  in  the  indictment  and  the 
proof  was  never  raised  or  passed  upon  in  the 
trial  court,  and,  hence,  was  not  reviewable 
here. 

In  the  case  of  State  v.  Padilla,  18  N.  M. 
573,  139  Pac.  143,  we  said,  in  discussing  a 
question  of  variance  between  the  indictment 
and  proof,  where  such  variance  was  not 
called  to  the  attention  of  the  trial  court: 

*'The  record  does  not  disclose  that  this 
question  was  raised  during  the  trial  of  this 
case  in  the  court  below:  and  it  is  not,  there- 
fore, properly  before  this  court  for  review 
and  cannot  be  reviewed  by  this  court  as  it 
is  not  a  question  which  was  directly  passed 
upon  by  the  trial  judge  at  the  time  of  the 
trial  and  no  assignment  of  error  by  the 
trial  judge  can  be  made  where  he  was  not 
given  an  opportunity  to  and  did  not  specifi- 
cally pass  upon  the  question  raised.  It  was 
the  duty  of  the  defendant  to  raise  this  ques- 
tion before  verdict  either  by  a  motion  to  dis- 
miss on  the  grounds  of  a  variance  between 
the  allegations  of  the  indictment  and  the 
proofs  offered  at  the  trial  or  by  a  request  for 
an  instruction  of  not  guilty." 

The  courts  generally  hold  that  the  ques- 
tion of  variance,  unless  raised  in  the  court 
below   cannot   be   reviewed   in  an   appellate 


court.  Greene  v.  People,  182  111.  278,  55  N. 
E.  343;  State  v.  Boogher,  8  Mo.  App.  600; 
Taylor  v.  State,  130  Ind.  66,  29  N.  E.  415; 
State  V.  O'Connell,  144  Mo.  387,  46  S.  W. 
175;  People  v.  Crugcr,  38  Hun  (N.  Y.)  500; 
State  v.  Chamberlin,  30  Vt.  559;  Hinds  v. 
State,  55  Ala.  145;  Wood  v.  State,  64  Miss. 
761,  2  So.  247;  State  [482]  v.  Ballard,  104 
Mo.  634,  16  S.  W.  525;  State  v.  Jenkins,  51 
N.  C.  19;  Bond  v.  State,  66  Ark.  444,  19  S. 
W.  1062. 

And  applying  the  doctrine  announced  by 
this  court  in  the  cases  of  State  v.  Eaker,  17 
N.  M.  479,  131  Pac.  489 ;  State  v.  Lucero,  17 
N.  M.  484,  131  Pac.  491,  and  SUte  v.  Analla, 
18  N.  M.  294,  136  Pac.  600,  it  is  dear  that 
the  court  should  not  have  reviewed  the  ques- 
tion of  variance  or  the  sufficiency  of  the 
evidence,  as  such  questions  were  not  called 
to  the  attention  of  the  trial  court  upon  the 
trial,  and  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  conviction  is  based 
solely  upon  the  technical  ground  that  the 
state  failed  to  prove  that  the  names  of  the 
owners  of  the  alleged  stolen  animals  were 
unknown  to  the  grand  jurors.  Under  Sec. 
37,  Chap.  57,  S.  L.  1907,  appellant  is  pre- 
cluded from  urging  here  the  questions  at- 
tempted to  be  raised,  because  no  ruling  of  the 
district  court  was  invoked  thereon,  to  which 
exception  was  taken.  It  is  true,  in  the  case 
of  State  V.  Garcia^  decided  at  the  present 
term,  143  Pac.  1012,  we  held  that  the  statute 
only  applied  to  the  parties  and  not  to  the 
court,  and  that  this  court  had  the  inherent 
power  to  see  that  a  man's  fundamental  rights 
were  protected  in  every  case,  and  we  there 
refused  to  sustain  a  conviction  where  the 
record  affirmatively  showed  that  the  defend- 
ant was  not  guilty,  although  the  question 
was  never  raised  in  the  trial  court.  We  said, 
however, 

''The  restrictions  of  the  statute  apply  to 
the  parties,  not  to  this  court.  This  court,  of 
course,  will  exercise  this  discretion  very 
guardedly,  and  only  where  some  fundamental 
right  has  been  invaded,  and  never  in  aid  of 
strictly  legal,  technical,  or  unsubstantial 
claims;  nor  will  we  consider  the  weight  of 
evidence  if  any  substantial  evidence  was 
submitted  to  support  the  verdict.  If  sub- 
stantial justice  has  been  done,  parties  roust 
have  duly  taken  and  preserved  exceptions  in 
the  lower  court  to  the  invasion  of  their  legal 
right  before  we  will  notice  them  here." 

In  this  case,  it  appears  that  substantial 
justice  has  been  done,  and  the  objection 
urged  is  purely  technical.  This  being  so,  this 
court  will  not  consider  the  question  urged, 
because  of  appellant's  failure  to  call  the 
question  to  the  attention  of  the  trial  court, 
and  invoke  its  ruling  thereon.  [483]  This 
being  true,  the  cause  should  not  have  been 
reversed  on  the  grounds  stated  in  our  original 
opinion. 
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While  the  order  of  reversal  must  be  set 
aside,  on  the  grounds  stated,  it  is  perhaps 
proper  to  say,  in  order  to  avoid  a  miscon- 
struction  of  our  original  opinion,  that  the 
attorney  general  argues  that  the  rule  laid 
down  by  the  court  to  the  effect  that,  where 
the  name  of  the  owner  of  an  alleged  stolen 
animal  is  alleged  in  the  indictment  to  be 
unknown,  there  can  be  no  conviction  unless 
it  is  proved  that  the  grand  jury  did  not  know 
his  name  and  could  not  discover  it  by  due 
diligence,  is  too  broad,  and  places  an  im- 
necessary  burden  upon  the  state.  That  under 
such  rule  it  will  be  necessary  lor  the  state, 
in  all  cases,  to  call  the  entire  panel  of  the 
grand  jury,  and  prove  by  each  member  there- 
of such  fact  so  alleged.  If  the  rule  is  sus- 
ceptible of  this  construction  it  is  concededly 
too  broad.  The  true  rule  is,  where  the  name 
of  the  owner  of  an  alleged  stolen  animal  is 
alleged  in  the  indictment  to  be  unknown,  it 
is  not  incumbent  upon  the  state  to  prove, 
in  the  first  instance  affirmatively  that  such 
fact  was  unknown  to  the  grand  jury;  but  it 
must  show  that  such  name  is  unknown  or 
prove  such  a  state  of  facts  or  circumstances 
as  render  the  alleged  unknown  fact  uncertain, 
in  which  event  such  fact  is  presumed  to  have 
been  unknown  to  the  grand  jury;  but  if  there 
is  evidence  tending  to  show  that  the  grand 
jury  did  know,  or  could,  by  the  exercise  of 
reasonable  diligence  have  known,  or  ascer- 
tained the  name  of  the  true  owner  or  that  it 
was  negligent  or  perverse  in  not  alleging 
what  was  at  its  command  to  know,  then  the 
burden  is  upon  the  state  to  show  that  the 
grand  jury  did  no  know  such  alleged  un- 
known name.  Carter  v.  State,  172  Ind.  227, 
87  N.  E.  1081;  Sec.  549  Bishop's  New  Crim- 
inal Procedure  (2nd  ed.).  In  this  case  the 
proof  affirmatively  shows  that  the  sheriff 
copied  the  brands  upon  the  allied  stolen 
calves,  and  had  this  information  at  hand  at 
the  time  he  testified  before  the  grand  jury. 
Having  the  brand  of  an  animal  it  is  an 
easy  matter  in  this  state,  to  ascertain  the 
name  of  the  owner.  A  resort  to  the  record- 
ed brand  will  supply  the  information. 

"If  the  name  might  be  known  to  the  grand 
jury,  yet  they  will  not  learn  it,  their  wilful 
ignorance,  thus  proceeding  [484]  from  no 
necessity,  creates  none."  Bishop's  New  Crim- 
inal Procedure   (2d  ed.)   549. 

As  the  order  of  reversal  on  the  grounds 
stated  in  our  original  opinion  must  be  set 
aside,  it  is  necessary  for  us  to  consider  the 
grounds  urged  by  appellant  for  a  reversal, 
which  were  not  considered  in  our  former  opin- 
ion, in  view  of  our  conclusion. 

It  is  urged  that  appellant  was  not  ar- 
raigned. The  record  in  this  regard,  shows  the 
following:  "Whereupon  the  defendant  enters 
her  plea  of  not  guilty  to  the  charge  con- 
tained  in   the  indictment  herein,  heretofore 


iurawn  for  the  purpose  of  filing  demur- 
rer." Later,  upon  application  made  by  ap- 
pellant, supported  by  several  affidavits  of  par- 
tics  who  claimed  to  have  been  present  in 
court  and  to  have  been  cognizant  of  the  fact 
that  appellant  had  not  been  arraigned,  the 
trial  court,  of  its  own  motion,  and  on  the 
personal  recollection  of  the  judge,  amended 
the  record  so  as  to  show  a  proper  arraign- 
ment and  plea.  This  appellant  argues,  he 
had  no  right  to  do,  in  view  of  the  affidavits 
on  file  showing  the  contrary.  Waiving  this 
question,  however,  is  the  failure  to  arraign 
a  defendant  fatal,  where  he  is  present  in 
court  in  person  and  by  cotmsel,  participates 
in  the  trial  of  the  cause,  goes  on  the  witness 
stand,  and  proceeds,  without  objection,  as 
though  he  hsui  been  arraigned? 

Counsel  for  appellant  relies  upon  the  cases 
of  Territory  v.  Gonzales,  13  N.  M.  97,  79 
Pac.  705,  and  U.  S.  v.  Aurandt,  15  N.  M.  292, 
107  Pac.  1064,  27  L.R.A.(N.S.)  1181,  which 
concededly  lay  down  the  rule  that  arraign- 
ment and  plea  are  indispensable  to  a  valid 
verdict  and  judgment  of  conviction.  These 
cases,  however,  were  decided  while  New  Mex- 
ico was  a  territory,  and  its  courts  were  re- 
quired to  conform  to  the  views  of  the  Su- 
preme Court  of  the  United  States.  In  these 
cases  the  territorial  court  followed  the  rule 
announced  by  the  United  States  Supreme 
Court  in  the  case  of  Crain  v.  U.  S.  162  U.  S. 
626,  16  S.  Ct.  952,  40  U.  S.  (L.  ed.)  1097. 
This  case  was  overruled  by  that  court  in  the 
recent  case  of  Garland  v.  Washington,  232 
U.  S.  642,  34  S.  Ct.  456,  58  U.  S.  (L.  ed.) 
772.     The  court  said: 

[485]  "Technical  objections  of  this  char- 
acter were  undoubtedly  given  much  more 
weight  formerly  than  they  are  now.  Such 
rulings  originated  in  that  period  of  English 
history  when  the  accused  was  entitled  to  few 
rights  in  the  presentation  of  his  defense, 
when  he  could  not  be  represented  by  counsel, 
nor  heard  upon  his  oath,  and  when  the  pun- 
ishment of  offenses,  even  of  a  trivial  char« 
acter,  was  of  a  severe  and  often  of  a  shock- 
ing nature.  Under  that  system  the  courts 
were  disposed  to  require  that  the  technical 
forms  and  methods  of  procedure  should  be 
fully  complied  with.  But  with  improved 
methods  of  procedure  and  greater  privileges 
to  the  accused,  any  reason  for  such  strict 
adherence  to  the  mere  formalities  of  trial 
would  seem  to  have  passed  away,  and  we 
think  that  the  better  opinion,  when  applied 
to  a  situation  such  as  now  confronts  us,  was 
expressed  in  the  dissenting  opinion  of  Mr. 
Justice  Peckman,  speaking  for  the  minority 
of  the  court  in  the  Crain  case,  when  he  said: 

"  'Here  the  defendant  could  not  have  been 
injured  by  an  inadvertence  of  that  nature. 
He  ought  to  be  held  to  have  waived  that 
which   under  the  circumstances  would   have 
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Ij€en  a  wholly  unimportant  formality.  A 
waiver  ought  to  be  conclusively  implied  where 
the  parties  had  proceeded  as  if  the  defendant 
had  been  duly  arraigned,  and  a  formal  plea 
of  not  guilty  had  been  interposed,  and  where 
there  was  no  objection  made  on  account  of 
its  absence  until,  as  in  this  case,  the  record 
was  brought  to  this  court  for  review.  It 
would  be  inconsistent  with  the  due  adminis- 
tration of  justice  to  permit  a  defendant  under 
such  circumstances  to  lie  by,  say  nothing  as 
to  such  an  objection,  and  then  for  the  first 
time  urge  it  in  this  coiu't.' 

''Holding  this  view,  notwithstanding  our 
reluctance  to  overrule  former  decisions  of  this 
court,  we  now  are  constrained  to  hold  that 
the  technical  enforcement  of  formal  rights 
in  criminal  procedure  sustamed  in  the  Grain 
ease  is  no  longer  required  in  the  prosecution 
of  offenses  under  present  systems  of  law,  and 
so  far  as  that  case  ia  not  in  accord  with 
the  views  herein  expressed  it  is  necessarily 
overruled." 

[486]  Many  of  the  state  courts  have  de- 
parted from  the  old  practice  which  held  that 
arraignment  and  plea  were  indispensable  to  a 
valid  verdict  and  judgment  of  conviction. 
The  cases  will  be  found  collected  in  a  case 
note  to  State  v.  Walton,  13  L.R.A.(N.S.) 
811,  an  examination  of  which  will  show  that 
Arkansas,  Iowa,  New  York,  Georgia,  Nebras- 
ka, Washington  and  Montana  no  longer  ad- 
here to  the  old  practice.  We  believe  that  the 
correct  rule  was  announced  by  the  Supreme 
Court  of  the  United  States  in  the  Garland 
case,  and  hold  that  appellant  cannot  raise, 
in  this  court,  the  question  that  she  waa  not 
arraigned,  where  she  proceeded  with  the 
trial  as  if  she  had  been  duly  arraigned,  and 
failed  to  object  or  in  any  manner  call  to  the 
attention  of  the  trial  court  the  fact  that 
she  had  not  been  arraigned. 

It  is  next  urged  that  the  trial  court  erred 
in  giving  certain  instructions  to  the  jury,  of 
its  own  motion.  No  exception  was  taken 
by  appellant,  however,  to  any  of  tlie  instruc- 
tions, hence,  they  are  not  reviewable  here. 
State  v.  Lucero,  17  N.  M.  484,  131  Pac.  491 ; 
U.  S.  V.  Cook,  36  N.  M.  124,  103  Pac.  306. 

The  calves  in  question  were  found  enclosed 
in  a  small  alfalfa  pasture  near  appellant's 
residence.  This  pasture  was  surrounded 
by  a  post  and  wire  fence,  the  wires  being 
cither  five  to  seven  in  number,  the  bottom 
wire  being  eight  to  twelve  inches  from  the 
ground  and  the  second  wire  the  same  distance 
from  the  first,  while  the  remaining  wires 
were  somewhat  further  apart.  On  the  trial, 
counsel  for  appellant  propounded  to  one  of 
her  witnesses,  the  following  questions: 

"Q.  State  whether  Mrs.  Klasner  at  or  prior 
to  this  24th  day  of  August,  1909  (which  was 
the  date  of  the  alleged  larceny)  ever  said 
anything  to  you  as  to  those  calves  that  would 
get  in  that  pasture." 


''Q.  I  will  ask  you  now  to  state  whether 
or  not  you  didn't  have  standing  directions 
from  Mrs.  Klaener  to  turn  the  stock  out  of 
that  pasture  when  you  found  the  .stock  in 
the  pasture.  Whetlier  or  not  your  orders 
from  her  while  you  were  in  her  employ  up 
to  the  24th  day  of  August,  1909?" 

Upon  objection  intiT|>Oded  by  the  State,  the 
court  refu6od  to  ])ermit  the  witness  to  answer 
the  questions,  on  [487]  the  ground  that  state- 
ments made  by  appellant  to  the  witness,  dis- 
connected from  the  alleged  crime,  tending  to 
show  absence  of  criminal  intent,  would  con- 
stitute self  serving  declarations.    This  action 
of  the  court  counsel  contend  constituted  er- 
ror, but  aside  from  the  statement  that  the 
answers  sought  to  be  elicited  had  a  direct 
bearing  on  the  question  of  intent,  no  argu- 
ment is  advanced  in  support  of  the  admiasi- 
bility  of  the  evidence.     Appellant  could  tes- 
tify  as  to  her   intent,   and  we  can   see  ro 
reason  why  she  should  have  been  permitted 
to  prove  statements  made  by  her,  before  the 
commission  of  the  alleged  crime,  in  no  way 
a  part  of  the  rea  gestae,  for  the  purpose  of 
establishing  a  fact  to  which  she  could  tes- 
tify.    It  is  a  familiar  and  well  established 
rule,  that  declarations  made  by  a  defendant 
in  her  own  favor,  unless  a  part  of  the  rea 
gestae,  or  of  a  confession  offered  by  the  proee- 
cution,   are  not  admiseible  for   the   defense. 
Wharton's    Criminal    Evidence     ( 10th  '  ed. ) 
Sec.  690.     If,  while  the  calves  in  question  in 
this  case  had  been  confined  in  the  appellant's 
pasture,    she   had   requested   the    witness    to 
turn   them  out,  such  statement  would   have 
been  admissible  as  a  part  of  the  res  gestae. 
The  witness  had  been  in  the  appellant's  em- 
ploy for  four  or  five  years,  and  so  far  as  the 
question    disclosed,    the    orders    referred    to 
might  have  been  given  at  any   time  during 
that  period.     While  some  authority  can  be 
found  in  support  of  the  admissibility  of  such 
evidence   (Wigmore  on  Evidence,  Sec.  1732) 
the  great  weight  of  authority  and  reason  is 
against  the  rule.    To  hold  such  evidence  com- 
petent would  permit  designing  criminals  to 
manufacture  a  defense,  in  advance  of  the  com- 
mission of  a  crime,  by  which  they  would  be 
able  to  prove  absence  of  criminal  intent,  by 
statements  made  to  others  of  their  purpose 
or  object  in  doing  the  contemplated  act,  and 
by   such   statements,   not  made   under   oath, 
and  upon  which  the  searchlight  of  a  crosf^- 
examination  would  not  be  available,  mislead 
the  jury  and  escape  just  punishment.     De- 
fendants are  permitted  to  testify,  on  the  wit- 
ness stand,  as  to  their  motive  or  intent,  and 
no  reason  exists  for  permitting  third  parties 
to  testify  to  declarations  of  intent  mado  by 
a  defendant,  not  against  interest,  and  which 
form  no  part  of  the  res  gestae  or  of   [488] 
a  confession  given  in  evidence  by  the  State. 
In  the  case  of  State  v.  Dean,  72  S.  C.  74,  51 
S.  E.  524,  a  defendant,  charged  with  murder. 
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sought  to  prove  certain  statements  which  he 
had  made  some  hours  before  the  murder  as 
to  his  purpose  in  going  to  a  certain  place, 
for  the  piirpose  of  showing  absence  of  evil 
intent.    The  court  said: 

''In  the  case  of  State  v.  Adams,  68  S.  C. 
421,  47  S.  E.  676,  it  is  said:  'The  rule  is 
that  a  defendant  cannot  introduce  in  his  de- 
fense his  own  statements  made  to  others. 
The  rule  is  thus  stated  in  0  Am.  &  Eng. 
Enc.  of  Law  692:  "Declarations  and  state- 
ments made  by  defendant  before  the  homicide 
regarding  matters  connected  therewith  arc 
not  admissible  in  his  defense  unless  they 
form  a  part  of  the  res  geatde,  but  where  they 
tend  to  show  motive  for  committing  the 
homicide,  or  malice  in  its  commission,  they 
may  be  proved  by  the  prosecution." '  The 
declarations  were  not  a  part  of  the  res 
gestae.** 

In  the  case  of  Com.  v.  Kent,  6  Mete.  221, 
the  Supreme  Court  of  Massachusetts  held, 
that,  on  the  trial  of  a  party  indicted  for 
knowingly  having  in  his  possession  an  in- 
strument adapted  and  designed  for  coining 
or  making  counterfeit  money,  that  it  was  not 
competent  for  him  to  give  in  evidence  his 
declarations  to  an  artificer  at  the  time  he 
employed  him  to  make  such  instrument,  as 
to  the  purpose  for  which  he  wished  it  to  be 
made. 

See  also  Birdsong  v.  State,  47  Ala.  68; 
State  V.  Van  Zant,  71  Mo.  541;  Newcomb  v. 
State,  37  Miss.  383;  People  v.  Wyman,  15 
Cal.  70. 

For  the  reason  stated,  the  court  committed 
no  error  in  excluding  the  offered  evidence. 

Tlie  next  assignment  of  error  questions  the 
action  of  the  court  in  sustaining  the  objec- 
tion of  the  state  to  the  following  questions, 
propounded  to  a  witness  for  defendant: 

"Q.  Now  I  will  ask  you  this  question. 
Take  a  calf  from  five  to  seven  months. old; 
state  whether  a  calf  of  that  age  is  capable 
of  going  through  a  wire  fence  where  the 
strands  of  wire  range  from  eight  to  twelve 
inches  apart;  say  the  bottom  wire  from  the 
ground  ranges  from  eight  to  twelve  [489] 
inches  and  the  next  wire  ranges  from  eight 
to  twelve  inches." 

This  question  was  followed  by: 

"State  whether  a  calf  of  the  description 
mentioned  could  go  through  wires  of  that 
kind  from  the  experience  which  you  have  had 
as  a  stock  man  covering  the  period  you  have 
mentioned." 

This  witness  had  qualified  as  an  expert, 
and  appellant  sought  to  show  that  calves, 
such  as  those  in  question,  could  have  gone 
through  the  fence  which  surrounded  the  pas- 
ture in  wliich  the  calves  were  found.  The 
trouble  with  the  questions,  however,  is,  that 
the  fence  surrounding  the  pasture  was  not 
described   to   the   witness.      Thisj    fence   was 
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&;hown  by  all  the  witnesses  to  have  had,  at 
the  time  in  question,  from  five  to  seven 
strands  of  wire,  while  the  question  stated 
called  for  the  opinion  of  the  witness,  as  to 
whether  calves  could  go  through  a  fence  of 
two  wires,  which  might  have  been  but  16 
inches  high. 

"Hypothetical  questions  must  be  based 
upon  facts  as  to  which  there  is  such  evidence 
that  a  jury  might  reasonably  find  that  they 
are  established."    17  Cyc  247^ 

Lastly  it  is  claimed  that  the  court  erred 
in  not  granting  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  This  ground 
of  the  motion  is  supported  by  the  afSdavit  of 
appellant  alone,  in  which  she  states  that 
Pablo  Verial  and  Jiesto  Chaves  were  repair- 
ing a  fence  on  her  lands  the  latter  part  of 
August,  1909,  and  that  they  saw  calves  going 
through  the  fence  in  question;  that  such  wit- 
nesses resided  at  Picacho,  in  said  Lincoln 
County,  and  that  she  used  due  diligence  in 
finding  all  tlie  facts  serviceable  to  her  in  her 
defense.  Waiving  the  question  of  diligence 
shown,  this  ground  of  the  motion  for  a  new 
trial  was  properly  overruled  by  the  trial 
court,  because  of  appellant's  failure  to  sup- 
port her  application  by  the  affidavits  of  the 
witnesses,  as  to  what  they  would  testify  to, 
or  to  offer  any  excuse  whatever  for  the  ab- 
sence of  such  affidavits.  It  is  a  familiar  and 
well  established  rule  that,  "in  addition  to 
the  affidavit  of  the  applicant,  the  newly  dis- 
covered evidence  must  be  established  by  affi- 
davits of  the  new  witnesses,  setting  forth  the 
facts  to  which  they  will  testify,  or  a  satis- 
factory [490]  excuse  must  be  given  for  not 
obtaining  such  affidavits."  14  Ency.  PI.  & 
Pr.  825.  Territory  v.  Claypool  et  al.  11  N. 
M.  668,  71  Pac.  463. 

Finding  no  available  error  in  the  record 
the  judgment  of  the  lower  court  will  be  af- 
firmed, and,  it  is  so  ordered. 

Appellant's    motion    for    rehearing   denied. 
January  9,  1915. 


NOTE. 

WaiTer    of    Arraienment    in    Crimlnml 

Case. 

Oenerally. 

Though  there  is  some  conflict  on  the  point, 
the  weight  of  authority  is  to  the  effect  that 
an  arraignment  is  necessary  in  a  prosecu- 
tion for  a  felony  and  in  most  jurisdictions 
in  a  prosecution  for  a  misdemeanor.  See  the 
notes  to  State  v.  Forner,  12  Ann.  Cas.  703, 
and  Burroughs  v.  State,  Ann.  Cas.  1915C 
1070.  As  to  the  right  of  the  accused  to  waive 
an  arraignment,  to  which  the  present  discus- 
sion is  addressed,  there  is  likewise  a  conflict 
of  authority,  but  the  cases  denying  the  right' 
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confine  their  holdings  to  comparatively  nar- 
row limits.  In  Texas  an  arraignment  cannot 
be  waived  in  a  capital  case.  Holden  v.  State, 
1  Tex.  App.  225 ;  Early  v.  State,  1  Tex.  App. 
248,  28  Am.  Rep.  409;  Smith  v.  State,  1  Tex. 
App.  408;  Plasters  v.  State,  1  Tex.  App.  673; 
Pr ingle  v.  State,  2  Tex.  App.  301;  Wilson  v. 
State,  17  Tex.  App.  526;  Steagald  v.  State, 
22  Tex.  App.  464,  3  S.  W.  771;  Davis  v. 
State,  70  Tex.  Grim.  663,  158  S.  W.  283.  In 
Wisconsin  a  recent  case  holding  that  a  waiver 
is  permissible  excepts  capital  cases.  See 
Hack  V.  State,  141  Wis.  346,  124  N.  W.  492, 
45  L.R.A.(N.S.)  664.  In  Wilson  v.  State,  42 
Miss.  639,  it  was  held  generally  that  an  ar- 
raignment may  not  be  waived.  See  also  Sar- 
torious  V.  State,  24  Miss.  602.  But  the  later 
case  of  Bateman  v.  State,  64  Miss.  233,  1 
So.  172,  apparently  confines  the  holding  to 
the  rule  that  while  the  formalities  of  ar- 
raignment may  be  waived  the  entry  of  a  plea 
is  indispensable  and  is  not  waived  by  going 
to  trial  without  objection  and  trying  the 
case  as  if  a  plea  of  not  guilty  had  been 
entered.  That  rule  has  been  laid  down  in 
several  other  jurisdictions.  Territory  v. 
Brash,  3  Ariz.  141,  32  Pac.  260;  People  v. 
Corbett,  28  Cal.  328;  People  v.  Lightner,  49 
Cal.  226;  People  v.  Tomsky,  20  Cal.  App. 
672,  130  Pac.  184;  Hoskins  v.  People,  84  111. 
87,  25  Am.  Rep.  433;  Johns  v.  State,  104 
Ind.  557,  4  N.  E.  153;  Hatfield  v.  State, 
9  Ind.  App.  296,  36  N.  E.  664;  Hendrickson 
V.  Com.  (Ky.)  64  S.  W.  954;  State  v.  Bren- 
nan,  83  N.  J.  L.  12,  84  Atl.  1066. 

In  People  v.  Corbett,  supra,  the  court  said : 
"The  indictment  was  not  read  to  the  defend- 
ant; a  copy  of  it,  with  the  indorsements, 
was  neither  delivered  nor  tendered  to  him; 
nor  was  he  either  then,  or  thereafter,  asked 
whether  he  would  plead  guilty  or  not  guilty 
to  the  indictment.  (Wood's  Dig.  p.  291,  sec. 
272.)  If  the  defendant  had  at  any  time, 
anterior  to  the  trial,  plead  not  guilty,  the 
defects  in  the  arraignment,  or  rather  the 
omission  to  arraign,  might  have  been  cured, 
on  the  ground  of  waiver.  But  neither  the 
motion  of  defendant  for  a  separate  trial,  nor 
the  introduction  of  witnesses  by  him,  nor 
the  fact  that  the  case  was  argued  on  his 
behalf  to  the  jury — ^nor  did  all  of  them  com- 
bined— cure  the  want  of  a  plea.  There  was 
not  only  no  arraignment,  but  over  and  be- 
yond that  there  was  no  issue  for  the  jury 
to  try.  Not  only  did  the  defendant  not  plead, 
but  inasmuch  as  the  statute  opportunity  for 
pleading  was  never  extended  to  him  he  was 
never  under  any  obligation  to  plead.  A  ver- 
dict in  a  criminal  case,  where  there  has 
been  neither  arraignment  nor  plea,  is  a  nul- 
lity, and  no  valid  judgment  can  be  rendered 
thereon." 

In  State  v.  Walton,  50  Ore.  142,  91  Pac. 
495,  13  L.R.A.(N.S.)  811,  it  was  said: 
''Even  had  defendant  intended  to  waive  his 


rights  in  this  respect,  it  must  be  remembered 
that  this  is  a  matter  in  which  the  public 
has  an  interest,  and  which  cannot  be  left 
entirely  to  the  wishes  of  the  person  on  trial. 
Otherwise,  a  defendant  might  enter  into  a 
binding  contract  with  the  state,  through  the 
district  attorney,  to  go  to  the  penitentiary 
for  a  certain  number  of  years  in  satisfaction 
of  an  offense.  But  it  is  too  well  settled  to 
need  citation  of  authorities,  that  the  public 
has  such  an  interest  in  procuring  a  trial  of 
the  citizens  of  a  state  according  to  law  aa  to 
preclude  such  proceedings." 

But  by  the  weight  of  authority  it  is  held 
that  the  right  of  the  accused  to  be  arraigned 
and  to  plead  formally  to  the  accusation  may 
be  waived,  provided  only  that  the  accused 
knows  the  nature  of  the  charge  against  him 
and  has  a  fiill  and  fair  opportunity  to  defend 
himself. 

United  States, — Garland  v.  Washington, 
232  U.  S.  642,  34  S.  Ct.  456,  68  U.  S.  (L.  ed.) 
772  {overruling  Crain  v.  U.  S.  162  U.  S.  625, 
16  S.  Ct,  952,  40  U.  S.  (L.  ed.)  1097)  ;  U.  S. 
V.  Molloy,  31  Fed.  19. 

Arkansas. — ^Hayden  v.  State,  55  Ark.  342, 
18  S.  W.  239. 

Georgia,— Uitchell  v.  State,  22  Ga.  211,  68 
Am.  Dec.  493;  Tarver  ▼.  State,  96  Ga.  222, 
21  S.  E.  381;  Hudson  v.  State,  117  Ga.  704, 
45  S.  E.  66;  Waller  v.  State,  2  Ga.  App. 
636,  58  S.  E.  1106. 

Indian  Territory, — Gaines  v.  U.  S.  1  In- 
dian Ter.  296,  37  S.  W.  98;  Roper  v.  U.  S. 
7  Indian  Ter.  185,  104  S.  W.  584. 

Iowa. — State  v.  Hayes,  67  la.  27,  24  N.  W. 
575;  State  v.  Thompson,  96  la.  464,  64  N. 
W.  419. 

Kansas. — State  v.  Cassady,  12  Kan.  550: 
State  V.  Glave,  51  Kan.  330,  33  Pac.  8. 

Kentuoky.-^Bishon  v.  Com.  123  Ky.  340, 
96  S.  W.  638. 

Louisia/na. — State  v.  Rasberry,  113  La.  651, 
37  So.  645. 

Michigan, — People  v.  Weeks,  165  Mich.  362, 
130  N.  W.  697. 

Missouri. — State  v.  OTCelley,  268  Mo.  345, 
167  S.  W.  980,  62  L.R.A.(N.S.)  1063;  State 
V.  Loesch,  180  S.  W.  876. 

New  Mexico. — ^Territory  v.  Cook,  7  N.  M. 
248,  33  Pac.  1022.    And  see  the  reported  case. 

New  York. — People  v.  Osterhout,  34  Hun 
260.  Compare  People  v.  Munson,  83  Misc. 
308,  144  N.  Y.  S.  1081  (as  to  courts  of  lim- 
ited jurisdiction). 

Oklahoma. — Jones  v.  Territory,  5  Okla. 
536,  49  Pac.  934. 

South  Carolina. — State  v.  Brock,  61  S.  C. 
141,  39  S.  E.  359. 

South  Dakota. — State  v.  Reddington,  7  S. 
D.  368,  64  N.  W.  170. 

Washington, — State  v.  Straub,  16  Wash. 
Ill,  47  Pac.  227.  Compare  Elick  v.  Terri- 
tory,  1  Wash.  Ter.  136. 
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Wisconsin.— ^SLck  y.  State,  141  Wis.  346, 
124  N.  W.  492,  45  L.R.A.(N.S.)  664  {over- 
ruling Anderson  v.  State,  3  Pin.  367,  and 
Douglass  v.  SUte,  3  Wis.  820). 

In  Hack  v.  State,  141  Wis.  346,  124  N.  W. 
492,  45  L.R.A.(N.S.)  664,  it  was  said: 
"Surely  the  defendant  should  have  every  one 
of  his  constitutional  rights  and  privileges, 
but  should  he  be  permitted  to  juggle  with 
them?  Should  he  be  silent  when  he  ought 
to  ask  for  some  minor  right  which  the  court 
would  at  once  give  him,  and  then  when  he 
has  had  his  trial,  and  the  issue  has  gone 
against  him,  should  he  be  heard  to  say  there 
is  error  because  he  was  not  given  his  right? 
Should  he  be  allowed  to  play  his  game  with 
loaded  dice?  Should  justice  travel  with 
leaden  heel  because  the  defendant  has  secret- 
ly stored  up  some  technical  error  not  affect- 
ing the  merits,  and  thus  secured  a  new  trial 
because  forsooth  he  can  waive  nothing?  We 
think  not.  We  think  that  sound  reason,  good 
sense,  and  the  interests  of  the  public  demand 
that  the  ancient  strict  rule,  framed  origin- 
ally for  other  conditions,  be  laid  aside,  at 
least  so  far  as  all  prosecutions  for  offenses 
less  than  capital  are  concerned." 

The  power  to  waive  an  arraignment  must 
be  exercised  by  the  accused  in  person  or  with 
his  express  consent.  While  counsel  may 
make  the  waiver  for  the  accused  in  his  pres- 
ence in  open  court  (Mitchell  v.  State,  22  Ga. 
211,  68  Am.  Dec.  493)  he  has  no  power  to 
do  so  in  the  absence  of  the  accused  and  with- 
out his  express  consent.  Wells  v.  Terrell, 
121  Ga.  368,  49  S.  E.  319;  State  v.  Mc- 
Michael,  50  La.  Ann.  428,  23  So.  992.  And 
see  Elick  v.  Territory,  1  Wash.  Ter.  136.  In 
State  V.  McMichael,  supra,  it  was  said: 
"The  fact  that  counsel  of  the  accused  on  the 
second  day  of  the  term  of  court  offered  on 
his  behalf  to  waive  arraignment,  can  have  no 
influence  upon  the  decision  of  this  case.  The 
crime  with  which  the  defendant  was  charged 
was  a  felony.  His  attorney  was  without  au- 
thority to  waive  his  arraignment  on  his 
absent     ' 

In  Wilson  v.  State,  42  Miss.  639,  in  connec- 
tion with  a  holding  that  arraignment  cannot 
be  waived,  it  was  said :  "The  record  not  only 
fails  to  show  that  the  defendant  was  ar- 
raigned, but  it  appears  affirmatively  that  the 
defendant  was  not  arraigned;  that  his  ar- 
raignment was  waived,  not  by  himself,  but 
by  his  attorney.  What  the  defendant  could 
not  do  in  his  own  proper  person,  certainly 
could  not  be  done  by  his  attorney." 

In  Territory  v.  Cook,  7  N.  M.  248,  33  Pac. 
1022,  the  record  showed  that  the  defendant 
by  counsel  in  open  court  waived  arraign- 
ment. After  conviction  it  was  asserted  in 
arrest  of  judgment  that  the  attorney  had  not 
been  authorized  to  make  the  waiver.  The 
court  said:     "He  rested  on  that  plea  for  a 


full  year,  awaiting  the  decision  of  this  court 
in  the  test  case  in  behalf  of  Cortesy.  When 
he  found  that  the  decision  in  that  case  was 
adverse,  he  repudiated  the  plea,  and  demand- 
ed a  trial  on  the  merits.  Such  conduct  mav 
indicate  a  great  deal  of  caution,  but  it  is  too 
speculative  to  merit  indulgent  consideration 
from  us.  If  we  once  permit  parties,  charged 
with  the  commission  of  minor  misdemeanors 
in  courts  of  record,  to  deny  the  right  of  coun- 
sel to  represent  them  as  soon  as  their  forensic 
efforts  have  proven  unsuccessful,  and  to  con- 
tradict the  most  solemn  records  of  the  court, 
we  would  set  an  example  fraught  with  great 
danger  to  the  public,  and  introduce  a  depar- 
ture in  practice  rarely  warranted  by  judicial 
authority." 

What  Constitutes  Waiver. 

Where  the  right  of  the  accused  to  waive 
an  arraignment  is  recognized,  an  express 
waiver  in  open  court  is  of  course  sufficient. 
Tarver  v.  State,  95  Ga.  222,  21  S.  E.  381; 
Bishoff  V.  Com.  123  Ky.  340,  96  S.  W.  538; 
State  V.  Rasberry,  113  La.  651,  37  So.  545. 

The  voluntary  entry  of  a  plea  and  partici- 
pation without  objection  in  a  trial  had  there- 
on is  a  waiver  of  a  formal  arraignment. 
Paris  V.  State,  36  Ala.  232 ;  Ransom  v.  State, 
49  Ark.  176,  4  S.  W.  658;  Moore  v.  State,  51 
Ark.  130,  10  S.  W.  22;  Dixon  v.  State,  13 
Fla.  631 ;  Bassett  v.  State,  44  Fla.  12,  33  So. 
262;  Harris  v.  State,  11  Ga.  App.  137,  74 
S.  E.  895 ;  Fitzpatrick  v.  People,  98  111.  259 ; 
Molihan  v.  State,  30  Ind.  266;  Fouter  v. 
State,  33  Ind.  283;  Turpin  v.  State,  80  Ind. 
148;  Meyers  v.  State,  156  Ind.  388,  59  N. 
E.  1052;  State  v.  Winstrand,  37  la.  110; 
State  V.  Rasberry,  113  La.  651,  37  So.  545; 
State  V.  Baunschweig,  36  Mo.  397;  State  v. 
Grate,  68  Mo.  22;  State  v.  Weeden,  133  Mo. 
70,  34  S.  W.  473;  Goodin  v.  State,  16  Ohio 
St.  345. 

In  Turpin  v.  State,  supra,  the  court  said: 
"By  the  187th  section  of  the  Criminal  Code, 
R.  S.  1881,  section  1762,  it  is  provided  that 
'the  defendant  shall  be  arraigned  by  the  read- 
ing of  the  indictment  or  information  to  him 
by  the  clerk,  unless  he  waived  the  reading,' 
etc.  This,  however,  is  not  to  be  construed  as 
a  peremptory  requirement,  which  must  be 
waived  entirely,  else  fulfilled  to  the  letter. 
If  the  defendant  had  entered  his  plea,  with- 
out a  reading  of  the  indictment,  by  author- 
ity of  some  of  the  cases  cited,  it  would  have 
been  a  waiver  of  formal  arraignment,  and 
having  entered  his  plea,  without  any  objec- 
tion to  the  manner  of  the  arraignment,  it 
was  too  late  after  verdict  to  make  the  ob- 
jection." 

In  Dixon  v.  State,  supra,  it  was  said: 
"There  is  so  much  of  an  arraignment  in  this 
record  as  identifies  the  prisoner  and  discloses 


832 


CITE  THIS  VOL.  AWN.  CAS.  1917D. 


his  personal  presence  in  court,  and  wliatever 
may  be  the  rule  where  an  arraignment  is  en- 
tirely omitted,  we  are  satisfied  that  the  fail- 
ure to  read  the  indictment  or  to  demand  of 
the  prisoner  whether  he  is  guilty  or  not 
guilty,  and  asking  him  how  he  will  be  tried, 
is  cured  by  his  appearing  and  pleading  to  the 
indictment.  The  purpose  and  end  of  reading 
the  indictment  and  making  the  demand  is  to 
advise  the  party  of  the  nature  of  the  accu- 
sation and  to  learn  what  he  has  to  say  in 
reference  thereto,  and  if  he  advises  himself 
and  answers  the  accusation  by  plea,  he  waives 
these  formalities,  which  are  mere  prelimina- 
ries looking  to  that  result." 

In  Ransom  v.  State,  49  Ark.  176,  4  S.  W. 
668,  the  court  said :  "Tlie  record  does  not  show 
that  the  indictment  was  read  to  the  defendant 
and  that  he  was  required  to  say  in  open  court 
whether  or  not  he  was  guilty  of  what  was 
therein  alleged  against  him.  But  it  does 
'show  that  he  entered  his  plea  of  not  guilty 
and  announced  himself  as  ready  to  proceed 
to  trial.  As  the  object  of  an  arraignment  is 
to  obtain  defendant's  plea,  and  as  it  may  be 
dispensed  with  by  the  court  with  his  consent, 
it  follows  that  if  he  voluntarily  pleads  to  the 
indictment  without  being  formally  arraigned, 
and  the  court  accepts  his  plea,  this  is  an  im- 
plied waiver  of  his  right  to  hear  the  indict- 
ment refl,d." 

except  in  those  jurisdictions  wherein  the 
want  of  a  plea  may  not  be  waived  the  ac- 
cused waives  arraignment  by  going  to  trial 
without  objection.  Garland  v.  Washington, 
232  U.  S.  642,  34  S.  Ct.  456,  58  U.  S.  (L.  ed.) 
772  {overruling  Grain  v.  U.  S.  162  U.  S.  625, 
16  S.  Ct.  962,  40  U.  S.  (L.  ed.)  1097)  ;  U.  S. 
V.  Molloy,  31  Fed.  19;  Hayden  v.  State,  55 
Ark.  342*,  18  S.  W.  239;  Hudson  v.  State,  117 
Ga.  704,  45  S.  E.  66;  Waller  v.  State,  2  Ga. 
App.  636,  58  S.  E.  1106;  Gaines  v.  U.  S. 
1  Indian  Ter.  296,  37  S.  W.  98;  State  v. 
Hayes,  67  la.  27,  24  N.  W.  575;  Com.  v. 
McKenna,  125  Mass.  397;  People  y.  Weeks, 
165  Mich.  362,  130  N.  W.  697 ;  State  v.  O'Kel- 
ley,  268  Mo.  346,  167  S.  W.  980,  62  L.R.A. 
(X.S.)  1063;  State  v.  Loesch  (Mo.)  180  S. 
W.  875 ;  People  v.  Osterhout.  34  Hun  ( N.  Y. ) 
260;  People  v.  McHale,  61  Hun  618  mem.  16 
X.  Y.  S.  496;  People  v.  Tower,  63  Hun  624 
mem.  17  N.  Y.  8.  395;  Jones  v.  Territory, 
.")  Okla.  636,  49  Pac.  934;  State  v.  Brock,  61 
S.  C.  141,  39  S.  E.  359;  State  v.  Reddington, 
7  S.  D.  368,  64  N.  W.  170;  State  v.  Straub, 
16  Wash.  Ill,  47  Pac.  227;  Hack  v.  State,  141 
Wis.  346,  124  N.  W.  492.  46  L.R.A.(N.S.) 
()r>4  {ovemdmff  Anderson  v.  State.  3  Pin.  367, 
and  Douglass  v.  State,  3  Wis.  820). 

In  State  v.  Brock,  supra,  the  court  said: 
"The  defendant,  by  his  conduct  here,  is  not 
entitled  to  have  himself  arraigned  and  to 
have  himself  called  on  to  plead  to  the  indict- 
ment, for  he  took  part  in  his  trial  at  every 


stage  until  after  the  verdict  of  guilty  was 
rendered,  without  once  demanding  this  so- 
called,  right  of  arraignment.  He  thereby 
waived  any  so-called  right  to  arraignment." 

In  State  v.  Reddington,  supra,  it  was  said : 
"Neither  civil  nor  criminal  cases  are  tried 
for  the  primary  purpose  of  vindicating  or 
exemplifying  formulated  rules  of  law  or 
practice.  The  object  of  every  trial  is  to  get 
at  the  very  right  of  the  matter  in  contro- 
versy. Rules  are  intermediate  and  subsidiary 
to  that  end,  and  nonobservance  of  an  inci- 
dental rule,  not  made  mandatory  by  statute, 
which  obviously  did  not  in  any  manner  inter- 
fere with  the  accomplishment  of  the  very 
objective  end  of  the  trial  and  so  could  work 
no  injury  to  the  defendant,  is  no  ground  for 
setting  aside  the  result  of  such  a  trial.  In 
this  case  the  record  shows  that  the  case  was 
regularly  reached  for  trial;  that  defendant 
was  present  in  person  and  by  counsel;  that 
be  was  ready  for  trial;  that  the  trial  pro- 
ceeded and  continued  to  verdict,  without  ob- 
jection, in  every  respect  as  though  a  plea  of 
'not  guilty'  had  been  made 'and  properly  en- 
tered; and  that  the  jury  was  instructed  that 
the  defendant  had  plead  'not  guilty,'  and  the 
nature  and  effect  of  such  plea  fully  explained 
by  the  court  to  the  jury.  Under  these  cir- 
cumstances, we  hold,  after  much  delibera- 
tion, that  the  failure  of  the  record  to  affirma- 
tively show  arraignment  and  plea  does  not 
entitle  defendant  to  a  new  trial." 

In  People  v.  Osterhout,  supra,  the  court 
said :  "The  only  point  made  is  that  the  pris- 
oner was  not  formally  arraigned,  and  did 
not  formally  plead.  He  was  present  with  his 
counsel  throughout  the  trial;  did  not  object 
that  he  had  not  been  arraigned,  and  did  not 
ask  to  plead.  After  the  close  of  the  trial, 
and  after  the  verdict  had  been  rendered  and 
the  jury  had  been  discharged,  and  on  the 
following  day  this  point  was  first  made,  and 
made  by  a  motion  in  arrest  of  judgment.  It 
is  manifest  that  no  injury  has  been  done 
the  defendant.  No  plea  has  been  rejected; 
no  evidence  offered  by  him  has  been  excluded. 
The  defect  is  merely  technical,  affecting  no 
rights  whatever.  If  he  had  refused  to  plead, 
the  trial  would  have  proceeded  just  as  it  has. 
The  trial  would  not  be  affected  because  of  an 
imperfection  in  the  indictment  which  did  not 
tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits." 

Varying  but  slightly  from  the  rule  just 
stated  it  has  been  held  that  the  accused 
waives  an  arraignment  by  announcing  him- 
self ready  for  trial  and  participating  in  the 
trial  without  objection.  Spicer  v.  People. 
11  111.  App.  294;  State  v.  Cassady,  12  Kan. 
560;  State  v.  Glave,  51  Kan.  330,  33  Pac.  8. 
The  cases  so  holding  proceed,  however,  on  the 
theorv  that  the  announcement  of  the  accused 
that  he  is  ready  for  trial  is  the  equivalent  of 
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*  plea,  and  in  State  v.  Baker,  57  Kan.  641, 
46  Pac.  947,  it  was  held  that  without  such 
an  announcement  the  accused  does  not  by 
participating  in  the  trial  without  objection 
waive  an  arraignment.  The  court  said: 
"After  the  motion  to  quash  had  been  over* 
ruled,  'the  court  without  further  plea  by  the 
defendant  and  without  objecting  or  assenting 
thereto  other  than  his  silence,  and  without 
the  waiver  of  the  defendant  to  further  plead, 
and  without  said  defendant  announcing  that 
he  was  ready  for  trial,  directed  the  county 
attorney  to  proceed  with  the  examination  of 
the  regular  panel  of  jurors,'  etc.,  and  the 
jury  were  then  impaneled  and  the  trial  pro* 
ceeded  to  the  end.  In  The  State  v.  Cassady, 
12  Kan.  550,  it  was  decided  that  the  failure 
to  arraign  tlie  defendant  and  to  have  a  for- 
mal plea  of  'not  guilty'  entered,  is  not  preju- 
dicial error  where  it  appears  that  the  de- 
fendant annoimced  himself  ready  for  trial 
upon  the  charge  and  submitted  the  question 
of  guilt  to  the  determination  of  the  jury.  In 
the  present  case,  however,  the  defendant  did 
not  announce  that  he  was  ready  for  trial, 
and  there  was  no  waiver  of  arraignment  <^r 
plea.  Until  a  plea  is  entered  there  is  no 
issue  to  try.  It  is  an  established  rule  of  the 
criminal  law  that  tbe  defendant  shall  be  ar- 
raigned and  called  upon  to  plead  to  the 
charge  against  him.  In  some  cases  a  formal 
arraignment  may  not  be  indispensable,  but 
in  every  case  there  must  be  a  plea  or  the 
equivalent  of  one.  In  The  State  v.  Cassady^ 
supra,  the  announcement  by  the  defendant 
that  he  was  ready  for  trial  upon  the  infor- 
mation was  treated  as  a  denial  of  guilt  and 
an  informal  plea.  Here,  the  defendant  not 
only  did  not  plead,  but  the  opportunity  for 
pleading  was  never  extended  to  him,  al- 
though he  was  charged  with  felony.  So  wide 
a  departure  from  the  established  rules  of 
crim.inal  procedure  cannot  be  approved,  and 
we  think  the  defendant  has  cause  to  complain 
of  the  irregularity." 

Filing  a  demurrer  or  a  special  plea  is  a 
waiver  of  an  arraignment.  Kincade  v.  State, 
14  Ga.  App.  544,  81  S.  £.  910. 

An  arraignment  is  waived  by  entering  into 
an  agreement  that  the  case  shall  be  tried  on 
a  certain  date.  State  v.  Tliompson,  95  la. 
464,  64  N.  W.  419,  wherein  it  was  said:  'It 
is  not  necessary  that  an  arraignment  be  for- 
mally waived.  There  may  be  such  acts  on 
part  of  defendant  as  in  law  should  be  held 
to  amount  to  such  a  waiver.  In  this  case  it 
clearly  appears  that  by  mutual  understand- 
ing, if  not  by  express  agreement,  counsel  for 
the  defendant  and  the  state  liad  fixed  upon 
a  time  for  the  trial ;  that  both  sides  had  sub- 
poenaed  witnesses  accordingly;  that  such 
witnesses  had  been  subpoenaed  several  days 
prior  to  the  time  agreed  upon  for  trial.  These 
facta  warranted  the  court  in  holding  that 
Ann.  Cas.  19170 — 53. 


defendant  had  waived  arraignment.  The 
statute  was  enacted  for  the  benefit  of  the< 
defendant,  but  it  was  not  intended  that  he 
might,  in  fact,  realize  all  of  its  benefits,  and 
then  claim  the  technical  right  to  be  arraigned, 
when  the  only  effect  would  be  to  unnecessarily 
delay  the  trial,  and  impede  the  business  of 
the  court,  when,  as  in  this  case,  no  prejudice 
could  result  to  him." 
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Imprlsonmeiit  for  Debt  »  What  Cpn« 
•tltutes  Debt  »  liability  for  Tort. 

Rem.  &  Dal.  Code,  §  749,  providing  that  a 
defendant  may  be  arrested  in  civil  cases,  in 
actions  for  damages,  on  a  cause  of  action  not 
arising  out  of  contract,  where  defendant  is 
a  nonresident,  or  is  about  to  remove  from 
the  state,  where  the  action  is  for  any  injury 
to  person  or  character,  for  wrongfully  tak- 
ing, detaining,  or  converting  property,  in  an 
action  for  fines  or  penalties,  on  promise  to 
marry,  for  money  received,  property  embez- 
zled, fraudulently  misapplied  or  converted 
by  a  public  ofiicer,  an  attorney  or  a  corpora- 
tion's agent,  or  other  person  in  fiduciary 
capacity,  for  professional  misconduct,  for  a 
recovery  of  possession  of  personal  property 
unjustly  detained,  and  concealed,  removed, 
or  disposed  of,  when  defendant  has  been 
guilty  of  a  fraud  in  contracting  a  debt,  or  in 
conceal in<r  or  disposing  of  property  sought 
to  be  taken  by  suit,  wlien  the  action  is  to 
prevent  threatened  injury  to  or  destruction 
of  property,  when  a  defendant  refuses  to 
apply  money  to  payment  of  judgments  with 
intent  to  defraud  plaintiff,  or  when  he  re- 
fuses to  comply  with  the  legal  order  of  the 
court  to  defraud  plaintiff,  is  unconstitutional, 
under  Const,  art.  1,  §  17,  providing  there 
shall  be  no  imprisonment  for  debt  except  in 
case  of  absconding  debtors:  a  judgment 
founded  on  tort  being  a  "debt"  within  the 
meaning  of  the  constitution. 

[See  note  at  end  of  this  case.] 

Oonstitwtionml  Lmw  «-  CoMstr«otiom  of 
Constitution  »  Words.  Taken  in 
Ordinary  Sense. 

In  construing  a  state  constitution  the  lan- 
guage thereof  is  to  be  taken  in  its  general 
and  ordinary  sense,  and  when  words  having 
both  a  restricted  and  general  meaning  ar<> 
used,  the  general  must  prevail,  unless  the 
context  clearly  indicates  that  the  limited 
sense  was  intended. 
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Appeal  from  Supei  ior  Court,  Lewis  county : 
Wright,  Judge. 

Action  by  Amy  D.  Bronson,  plaintiff, 
against  Harry  Syverson,  defendant.  From 
judgment  rendered,  defendant  appeals.  The 
facts  are  stated  in  the  opinion.    RxnrESSsa). 

Hayden,  Langhome  d  Meizger  and  Thacker 
d  Hancock  for  appellant. 

G.  E.  Hamaker  for  respondent. 

[264]  FuLLHcroN,  J. — ^The  respondent. 
Amy  D.  Bronson,  an  infant,  by  her  guardian, 
brought  an  action  against  the  appellant, 
Harry  Syverson,  to  recover  for  her  seduction, 
stating  her  damages  at  $20,000.  An  answer 
was  filed  by  Syverson,  traversing  the  allega- 
tion of  the  complaint,  and  setting  up  affirma- 
tively facts  which  were  thought  to  show  want 
of  capacity  in  the  plaintiff  to  sue.  The  af- 
firmative matter  was  denied  by  a  reply,  and 
the  cause,  being  thus  at  issue,  was  set  for 
trial  by  the  court  on  a  day  certain.  On 
the  day  appointed  for  [265]  the  trial,  tho 
plaintiff  appeared  in  person  and  by  her  coun- 
sel and  announced  herself  ready  for  trial. 
The  defendant  did  not  appear,  either  in  per- 
son or  by  his  counsel,  and  on  his  counsel 
being  called,  they  announced  that  the  defend- 
ant would  not  further  appear  in  the  action. 
The  court  thereupon  caused  a  jury  to  be 
empaneled,  heard  the  evidence  of  the  plain- 
tiff, and  submitted  the  cause  to  the  jury 
under  instructions  deemed  applicable  there- 
to. The  jury  returned  a  verdict  in  the  usual 
form,  finding  for  the  plaintiff  and  assessing 
her  damages  at  $20,000.  The  court,  upon  the 
same  day,  entered  a  judgment  upon  the  ver- 
dict, to  the  effect  that  the  plaintiff  have  and 
recover  from  the  defendant  the  amount  re- 
turned by  tlie  jury,  together  with  her  costs 
and  disbursements.  An  execution  was  issued 
upon  the  judgment  against  the  property  of 
the  defendant  and  placed  in  the  hands  of  the 
sheriff,  who  returned  it  wholly  unsatisfied. 

After  the  return  of  the  writ,  the  plaintiff 
applied  to  the  court,  by  petition,  for  an 
amendment  of  the  judgment,  averring  in  the 
petition  that  the  cause  of  action  was  one 
under  which  the  defendant  could  have  been 
arrested  in  virtue  of  the  statute,  and  prayed 
that  the  judgment  be  amended  by  adding 
thereto  a  clause  permitting  the  arrest  of  the 
defendant.  The  petition  was  heard  without 
service  upon  or  notice  to  the  defendant,  at 
the  conclusion  of  which  the  court  made  the 
following  order: 

"It  is  therefore  ordered,  adjudged  and  de- 
creed, that  there  be  added  to  the  terms  of  the 
judgment  entered  herein,  on  the  24th  day  of 
October,  1913,  without  otherwise  in  any  way 
interfering  with,  changing  or  modifying  the 
terms  or  the  meaning  of  said  judgment,  the 
following  words,  and  figures,  to  wit: 


ti  tr 


'That  the  clerk  of  this  court  it  hereby 
ordered  and  directed  to  issue  an  execution 
against  the  person  of  the  defendant  and  that 
the  sheriff  of  Lewis  county,  Washington  or 
the  sheriff  of  any  other  county  in  the  state 
of  Washington,  where  the  defendant  may  be 
found  shall  be  and  is  hereby  required  to 
arrest  the  defendant  and  place  him  in  the 
county  jail  and  hold  him  there  until  said 
judgment  is  paid  and  satisfied  or  until  he 
shall  be  discharged  according  to  law.' 
[266]  and  it  is  further  ordered  that  upon 
the  filing  and  entering  of  this  order  the  clerk 
immediately  issue  an  execution  against  the 
person  of  the  said  defendant,  Harry  Syver- 
son, directed  to  the  sheriff  of  Lewis  county, 
Washington,  or  to  any  other  sheriff  of  any 
other  county  of  the  state  of  Washington, 
where  the  defendant  may  be  found,  ordering 
the  said  sheriff  to  whom  said  execution  shall 
be  issued,  to  forthwith  arrest  the  said  de- 
fendant Harry  Syverson  and  commit  him  to 
the  county  jail  of  Lewis  county,  Washington, 
until  he  shall  pay  such  judgment  or  thenee 
be  discharged  according  to  law." 

Immediately  on  the  entry  of  the  order,  the 
clerk  issued  an  execution  thereon  against  the 
person  of  the  defendant,  on  which  the  sheriff 
arrested  the  defendant  and  confined  him  to 
the  jail  of  Lewis  county.  After  his  arrest, 
the  defendant  moved  for  his  discharge,  basing 
his  motion  on  a  number  of  grounds.  The 
motion  was  overruled  and  an  order  entered 
accordingly.  From  this  order,  the  defendant 
appeals. 

Among  the  grounds  assigned  in  the  motion 
for  the  discharge  of  the  defendant  was  the 
ground  that  he  was  being  imprisoned  for 
debt,  in  violation  of  art.  1,  §  17,  of  the  con- 
stitution, which  provides,  "There  shall  be  no 
imprisonment  for  debt  except  in  case  of  ab- 
sconding debtors."  Our  conclusion  on  this 
branch  of  the  motion  precludes  the  necessity 
of  discussing  the  others. 

The  provision  of  the  statute  thought  to 
justify  the  arrest  of  the  defendant  is  found 
at  §  749  of  Rem.  &  Bal.  Code,  and  reads  a» 
follows : 

"The  defendant  may  be  arrested  in  the  fol- 
lowing cases: — 

"  ( 1 )  In  an  action  for  the  recovery  of  dam- 
ages, on  a  cause  of  action  not  arising  out  of 
contract,  where  the  defendant  is  a  nonresi- 
dent of  the  state,  or  is  about  to  remove  there- 
from, or  where  the  action  is  for  an  injury 
to  person  or  character,  or  for  injuring,  or 
for  wrongfully  taking,  detaining,  or  .convert- 
ing property; 

"(2)  In  an  action  for  a  fine  or  penalty, 
or  on  a  promise  to  marry,  or  for  money  re- 
ceived, or  property  embezzled,  or  fraudulently 
misapplied,  or  converted  to  his  own  use,  by 
a  public  officer,  or  by  an  attorney,  or  by  an 
officer  or  agent  [267]  of  a  corporation  in  the 
course  of  his  employment  as  such,  or  by  any 
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factor,  agent,  broker,  or  other  person  in  a 
tiduciarj  capacity,  or  for  any  misconduct  or 
neglect  in  office  or  in  a  professional  employ- 
ment: 

"(3)  In  an  action  to  recover  the  posses- 
sion of  personal  property  unjustly  detained, 
when  the  property,  or  any  part  thereof,  has 
been  concealed,  removed  or  disposed  of,  so 
that  it  cannot  be  found  or  taken  by  the  sher- 
iff, and  with  intent  that  it  should  not  be  so 
found  or  taken,  or  with  the  intent  to  deprive 
the  plaintiff  of  the  benefit  thereof; 

"(4)  When  the  defendant  has  been  guilty 
of  a  fraud  in  contracting  the  debt,  or  incur- 
ring the  obligation  for  which  the  action  is 
brought,  or  in  concealing  or  disposing  of  the 
property,  for  the  taking,  detention  or  con- 
version of  which  the  action  is  brought; 

"(5)  When  the  defendant  has  removed  or 
disposed  of  his  property,  or  is  about  to  do 
so,  with  intent  to  defraud  his  creditors; 

"(6)  When  the  action  is  to  prevent  threat- 
ened injury  to  or  destruction  of  property,  in 
which  the  party  bringing  the  action  has  some 
right,  interest,  or  title,  which  will  be  im- 
paired or  destroyed  by  such  injury  or  de- 
struction, and  the  danger  is  imminent  that 
such  property  will  be  destroyed  or  its  value 
impaired,  to  the  injury  of  the  plaintiff; 

"(7)  On  the  final  judgment  or  order  of 
any  court  in  this  state,  while  the  same  re- 
mains in  force,  when  the  defendant,  having 
no  property  subject  to  execution,  or  not  suffi- 
cient to  satisfy  such  judgment,  has  money 
which  he  ought  to  apply  in  payment  upon 
such  judgment,  which  he  refuses  to  apply, 
with  intent  to  defraud  the  plaintiff,  or  when 
he  refuses  to  comply  with  a  legal  order  of  the 
court,  with  intent  to  defraud  the  plaintiff; 
or  when  any  one  or  more  of  the  causes  exist 
for  which  an  arrest  is  allowed  in  the  first 
class  of  cases  mentioned  in  this  section." 

Historically,  this  section  of  the  statute, 
although  in  a  somewhat  different  form,  was 
first  enacted  into  law  by  the  territorial  legis- 
lature of  1854  (Laws  1854,  p.  145)  ;  it  was 
re-enacted  in  its  original  form  in  1860  (Laws 
1860,  p.  17),  and  again  in  1863  (Laws  1863, 
p.  100).  In  1868,  the  territorial  legislature 
authorized  the  governor  of  the  territory  to 
appoint  "three  discreet  persons  as  code  com- 
missioners,*'  [268]  to  revise,  digest  and  codify 
the  statute  laws  of  the  territory,  empowering 
the  commission  .when  appointed  to  thorough- 
ly revise  such  laws,  classify  and  arrange 
tiiem  under  appropriate  titles,  reject  all  re- 
pealed and  obsolete  statutes,  and  "make  and 
incorporate  into  the  civil,  criminal,  probate 
and  justice's  practice  acts,  sucli  amendments 
as  they  or  a  majority  of  them  deem  advisa- 
ble;" requiring  the  commission  to  report  the 
result  of  the  labors  to  the  next  session  of 
the  legislature  (Laws  1868,  p.  64).    The  com- 


mission appointed  pursuant  to  the  act  re- 
ported a  number  of  bills,  among  which  was 
one  entitled,  "An  act  to  regulate  the  practice 
and  proceedings  in  civil  actions."  The  bill 
was  enacted  into  law  by  the  legislature  of 
1869,  in  the  form  and  under  the  title  reported 
by  the  commission.  In  this  act  the  statute 
in  question  appears  in  the  laws  in  its  present 
form  for  the  first  time.  Laws  1869,  p.  28, 
§  114.  It  was  again  re-enacted  in  the  codi- 
fication of  1873  (Laws  1873,  p.  30);  again 
in  1877  (Laws  1877,  p.  24);  and  finally 
again  in  the  codification  of  1881  (0>de  of 
1881,  p.  63).  Since  1869,  there  has  been  no 
change  in  its  phraseology,  and,  if  not  re- 
pugnant to  art.  1,  §  17  of  the  constitution, 
remained  in  force  as  a  part  of  the  state 
statutes,  in  virtue  of  art.  27,  §  2,  of  that 
instrument.  Since  statehood  the  codification 
of  the  laws  have  been  unofficial  in  their  in- 
ception. Each  of  the  several  codifiers  has, 
however,  included  the  statute  in  his  compila- 
tion as  part  of  the  existing  laws  (2  Hill's 
Code,  §  229;  Code  of  1896,  §  4616;  2  Ballin- 
ger's  Code,  §  5464;  Pierce's  Code,  §  456; 
Rem.  k  Bal.  Code,  §  749).  \ 

The  code,  in  the  chapter  of  which  this  sec- 
tion forms  a  part  and  elsewhere,  provides 
appropriate  remedies  for  carrying  the  provi- 
sion of  the  section  into  execution.  Section 
511  (Rem.  k  Bal.  Code),  especially  provides 
for  a  writ  of  execution  against  the  person; 
section  513,  the  form  and  contents  of  the 
writ,  providing  that  "it  shall  require  the 
sherifiT  to  arrest  the  debtor,  and  commit  him 
to  the  jail  of  the  county  until  he  shall  pay 
the  judgment,  with  interest,  or  be  discharged 
according  [269]  to  law."  Section  517  pro- 
vides that  a  person  arrested  on  such  execu- 
tion shall  be  imprisoned  within  the  jail,  or 
the  liberties  thereof,  and  kept  at  his  own 
expense  until  satisfaction  of  the  execution  or 
his  legal  discharge>  "but  the  plaintiff  shall  be 
liable  to  the  sheriff  in  the  first  instance  for 
such  expense  as  in  other  cases  of  arrest  in 
the  same  manner  and  to  the  same  extent  as 
therein  prescribed."  The  "other  cases  of 
arrest"  mentioned  refer  to  arrests  made  prior 
to  the  final  judgment  in  the  action,  specifi- 
cally to  §  757  of  the  code.  This  section  pro- 
vides : 

"The  sheriff  shall  execute  the  warrant  by 
arresting  the  defendant,  and  keeping  him  in 
custody  until  discharged  by  law.  And  the 
plaintiff  in  the  first  instance,  shall  be  liable 
for  the  sheriff's  fees,  for  the  food  and  main- 
tenance of  any  person  under  arrest,  which, 
if  required  by  the  sheriff,  shall  be  paid  weekly 
in  advance.  And  such  fees  so  paid  shall  be 
added  to  the  costs  taxed  or  accruing  in  the 
case,  and  be  collected  as  other  costs.  And  if 
the  plaintiff  shall  neglect  to  pay  such  fees 
for  three  days  after  a  demand,  in  writing, 
upon   the  plaintiff  or  his  attorney  for  pay- 
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ment,    the  sheriff   may   discharge   defendant 
out  of  custody/' 

No  means  are  provided  by  which  the  judg- 
ment debtor  can  procure  his  own  discharge 
other  than  by  a  payment  of  the  judgment 
with  interest,  together  with  the  costs  and 
accruing  costs.  If  the  judgment  debtor  is 
unable  to  pay,  he  may  be  kept  in  confinement 
as  long  as  the  judgment  creditor  wills  it; 
the  judgment  creditor  has  but  to  pay  "for 
food  and  maintenance"  of  the  judgment  debt- 
or to  keep  him  in  confinement  for  the  term 
of  his  natural  life.  In  this  regard  the  stat- 
ute has  all  of  the  harshness  of  the  ancient 
common  law.  Now,  in  England,  under  the 
Victorian  statutes,  the  debtor  can  be  released 
by  taking  the  poor  debtors'  oath.  And  in 
most  of  the  states  of  the  Union  where  im- 
prisonment for  failure  to  pay  a  judgment  is 
allowed  at  all,  there  is  either  a  time  limit 
beyond  which  the  imprisonment  cannot  ex- 
tend, or  a  means  of  procuring  a  discharge  by 
some  act  of  the  debtor  himself.  The  harsh- 
ness of  the  remedy  afforded  by  the  act  does 
not,  of  course,  argue  [270]  strongly  against 
its  constitutionality,  but  it  does,  we  think, 
argue  strongly  in  favor  of  the  belief  that  the 
people  of  the  state  have  generally  regarded 
the  remedy  as  obsolete.  Notwithstanding  the 
fact  that  it  has  been  but  infrequently  re- 
sorted to,  we  cannot  believe  that  the  legisla- 
ture would  have  allowed  it  to  remain  on  the 
statute  books  in  its  present  form  had  they 
thought  that  life  imprisonment,  a  punish- 
ment now  only  inflicted  for  the  highest  crime 
known  to  the  law,  was  a  possibility  under  it. 
We  believe  they  would  have  modified  it  to  a 
degree  more  consistent  with  modern  thought 
and  ideas;  especially  since  the  mother  coun- 
try, from  whom  it  was  borrowed,  has  long 
since  abolished  it  as  contrary  to  good  public 
policy. 

In  the  cases  cited  by  the  parties  from  our 
own  reports  which  are  thought  to  sustain 
their  respective  contentions,  we  fail  to  find 
that  the  precise  question  presented  has  been 
authoritatively  determined,  although  in  the 
discussion  of  cognate  questions  we  have 
touched  upon  it  to  some  extent,  expressing 
thereon,  perhaps,  somewhat  discordant  views. 
In  Burrichter  v.  Cline,  3  Wash.  135,  28  Pac. 
367,  the  action  was  upon  a  foreign  judgment, 
in  which  the  defendant  waa  arrested  and  held 
to  bail  on  an  affidavit  charging  that  he  was 
about  to  leave  the  state  with  intent  to  de- 
fraud his  creditors.  The  defendant  appealed, 
contending  that  his  arrest  was  illegal  and 
improvident.  The  court  sustained  his  conten- 
tion "on  the  ground  that,  by  art.  1,  §  17,  of 
the  constitution,  imprisonment  for  debt,  ex- 
cept in  the  case  of  absconding  debtors,  was 
abolished,  and  on  the  further  ground  that 
the  affidavits  presented  to  the  court,  and-  on 
which  the  order  of  arrest  was  made,  stated 


no  facts  suMcient  to  constitute  a  cause  for 
arrest  under  the  code  (§  749)  if  the  same 
had  been  still  operative."  From  the  language 
of  the  court  it  can  be  inferred  that  it  was 
thought  an  arrest  of  a  defendant  in  a  civil 
action,  except  in  the  case  of  an  absconding 
debtor,  was  illegal,  no  matter  what  gave  rise 
to  the  cause  of  action;  but  as  the  record  of 
the  case  shows  that  the  cause  of  action  on 
which  the  [271]  judgment  sued  upon  was 
founded  arose  out  of  contract,  the  expression 
of  the  court  can  only  be  taken  as  indicative 
of  its  views,  not  as  an  authoritative  deter- 
mination of  the  question. 

In  Colby  v.  Backus,  19  Wash.  347,  53  Pac. 
367,  67  Am.  St.  Rep.  732,  the  court  had  be- 
fore it  the  constitutionality  of  the  act  per- 
mitting a  committing  magistrate  to  charge 
the  costs  of  a  criminaJ  proceeding  instituted 
before  him,  if  the  complaint  be  found  frivo- 
lous or  malicious,  to  the  prosecuting  witness, 
and  to  commit  such  witness  until  such  costs 
be  paid,  or  he  be  discharged  by  due  process 
of  law.  It  was  contended  that  the  statute 
allowed  imprisonment  for  debt,  but  the  court 
said  that  the  costs  were  imposed  upon  him 
as  a  penalty,  and  "did  not  constitute  strictly 
and  simply  a  debt  any  more  than  the  fine 
imposed  upon  a  party  convicted  of  assault 
and  battery  is  a  debt;"  further  saying  that 
the  "imprisonment  which  is  forbidden  by  the 
constitution  under  art.  1,  §  17,  relates  to 
liability  arising  on  a  contract.''  This  case 
more  nearly  touches  the  question  than  does 
the  earlier  one,  but  the  real  question  before 
the  court  was,  after  all,  whether  the  legis- 
lature could,  without  violating  the  constitu- 
tional provision  cited,  impose  a  penalty  for 
frivolous  or  malicious  prosecutions.  In  other 
words,  the  provision  is  in  the  nature  of  a 
criminal  statute,  and  it  is  the  frivolity  and 
maliciousness  that  is  punished,  not  the  mere 
failure  to  pay  a  debt.  The  case,  therefore, 
like  the  earlier  one,  cannot  be  said  to  be 
determinative. 

In  the  case  of  In  re  Gave,  36  Wash.  213, 
66  Pac.  425,  90  Am.  St.  Rep.  736,  the  peti- 
tioner was  ordered  imprisoned  for  refusing 
to  obey  an  order  of  the  court  directing  him 
to  turn  over  money  and  property  in  his  pos- 
session in  satisfaction  of  a  judgment  of  ali- 
mony, costs,  and  attorney  fees,  awarded 
against  him  in  a  suit  for  divorce.  It  wa^t 
contended  that  the  order  was  a  violation  of 
the  constitution,  but  the  court  held  otherwise, 
using  this  language:  "It  is  well-settled  law 
of  this  country  that  a  decree  or  order  for 
alimony  in  a  divorce  proceeding  is  not  a  debt 
within  the  meaning  of  that  term  as  used  in 
§17,  art.  1,  of  our  constitution."  But  it  is 
evident  that  [272]  the  real  ground  of  the 
decision  is  that  imprisonment  can  be  used 
as  a  means  of  coercing  the  performance  of 
the  order  of  the  court;  to  compel  the  defend- 
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ant  to  do  a  thing  which  was  in  hifi  power 
to  do;  not  as  a  punishment  for  a  failure  to 
satisfy  a  judgment  of  alimony  which  he  had 
no  means  of  satisfying.  That  the  judgment 
of  this  court  would  have  been  otherwise  had 
it  been  shown  that  the  defendant  was  without 
property  to  satisfy  the  judgment,  is  evidenced 
by  our  later  decision  of  Holcomb  v.  Holcomb, 
53  Wash.  611,  102  Pac.  653,  where  we  held 
it  "always  a  defense  to  a  proceeding  of  this 
kind  to  show  that  the  disobedience  was  not 
wilful,  but  was  the  result  of  pecuniary  ina- 
bility or  other  misfortunes  over  which  the 
accused  had  no  control." 

In  In  re  Milecke,  52  Wash.  312,  100  Pac. 
743,  132  Am.  St.  Rep.  968,  21  L.R.A.(N.S.) 
259,  we  had  before  us  the  act  making  it  a 
misdemeanor  to  fail  to  pay  a  hotel  or  board 
bill.  It  was  contended  that  the  act  was  vio- 
lative of  the  constitution  prohibiting  impris- 
onment for  debt,  but  the  court  refused  to  sus- 
tain the  contention,  using  the  following  lan- 
guage: 

"We  cannot  read  the  statute  as  does  coun- 
sel for  appellant.  It  does  not  in  our  judg- 
ment warrant  imprisonment  for  a  debt.  It 
would  be  beyond  our  province  to  hold  that  a 
person  could  be  imprisoned  for  a  simple  cr^n- 
tract  debt;  or,  to  put  it  in  the  way  of  counsel 
for  appellant,  simply  because  he  did  not  pay 
his  hotel  bill.  The  hotel  keeper,  if  he  should 
undertake  to  use  the  law  as  a  whip  to  compel 
the  payment  of  an  overdue  account  honestly 
contracted,  would  himself  be  subjected  to  the 
penalties  of  the  law,  and  become  liable  for 
damages  in  a  civil  action.  The  law  under 
consideration  goes  no  further  than  to  say 
that  the  fraudulent  incurring  of  a  debt  is 
a  crime.  Appellant  has  obtained  a  thing  of 
value  with  intent  to  defraud.  He  is  liable, 
as  much  so  as  is  the  one  who  by  fraudulent 
pretense  obtains  the  goods  of  a  merchant  or 
the  money  of  a  banker." 

In  further  arguing  the  question,  the  court 
stated  that  the  prohibition  contained  in  art. 
1,  §  17,  of  the  constitution  related  to  an 
obligation  arising  out  of  contract,  and  "is 
never  [273]  extended  to  cover  a  tort;"  citing 
and  quoting  authorities  to  that  effect  from 
other  jurisdictions.  But,  again,  we  think  the 
question  whether  the  constitutional  prohibi- 
tion related  to  judgments  founded  upon  torts 
was  not  strictly  before  us.  It  was,  of  course, 
a  complete  answer  to  the  objection  raised 
to  say  that  the  constitutional  prohibition  did 
not  apply  to  debts  contracted  in  the  manner 
prohibited,  yet  the  result  of  the  case  must 
have  been  the  same  had  it  been  determined 
that  the  constitutional  inhibition  did  apply 
to  debts  contracted  in  tort ;  since  in  the  later 
case  of  State  v.  Pilling,  53  Wash.  464,  102 
Pac.  230,  132  Am.  St.  Rep.  1080,  speaking  of 
a  prosecution  for  drawing  a  check  upon  a 
bank  in  which  drawer  had  no  funds  or  credit, 
it  was  said: 


"The  contention  that  the  statute  author- 
izes imprisonment  for  debt,  in  violation  of 
§  17  of  article  1  of  the  state  constitution, 
is  not  well  founded.  The  statute  punishes 
the  party  for  his  fraud  and  not  for  his  fail- 
ure to  redeem  his  check.  In  re  Milecke,  52 
Wash.  312,  100  Pac.  743,  152  Am.  St.  Rep. 
968,  21  L.R.A.(N.S.)  259." 

In  State  v.  McFarland,  60  Wash.  98,  110 
Pac.  792,  140  Am.  St.  Rep.  900,  the  defendant 
had  been  convicted  of  violating  the  act  relat- 
ing to  the  inspection  of  hotels,  inns,  and  pub- 
lic lodging  houses,  Rem.  A  Bal.  Code,  §§  6030- 
6049.  The  act,  among  other  things,  provides 
for  the  inspection  of  such  places,  and  requires 
the  owner,  manager  or  person  in  charge  to 
pay  the  cost  of  such  inspection,  making  it  a 
misdemeanor  to  refuse  to  so  pay,  punishable 
by  imprisonment.  The  defendant  contended 
that  the  act  was  unconstitutional  because 
authorizing  imprisonment  for  debt,  and  to 
the  extent  that  the  act  permitted  such  im- 
prisonment, the  contention  was  sustained, 
the  court  using  this  language: 

"In  this  case  the  entire  act,  purged  of  the 
single  invalid  feature  which  provides  for  im- 
prisonment for  debt,  can  and  must  be  sus- 
tained. The  only  alleged  criminal  offense. 
with  the  commission  of  which  the  appellant 
has  been  charged,  is  that  he  did  not  pay  tlie 
inspection  fee.  He  cannot  be  fined  [274]  nor 
imprisoned  for  any  such  act,  as  it  cannot  be 
made  a  criminal  offense." 

But  obviously,  notwithstanding  the  lan- 
guage of  the  court,  the  case  does  not  deter- 
mine, either  directly  or  in  principle,  the 
question  at  bar. 

In  Hamilton  v.  Pacific  Drug  Co.  78  Wash 
689,  139  Pac.  642,  it  appeared  that  the  plain- 
tiff had  been  engaged  in  business  at  Valdez, 
Alaska,  and  had  incurred  an  indebtedness  to 
the  Pacific  Drug  Company.  He  disposed  of 
his  business  and  embarked  for  Seattle,  arriv- 
ing there  in  the  nighttime.  After  his  ar- 
rival at  Seattle,  and  while  he  was  still  in  his 
stateroom,  he  was  arrested  on  the  complaint 
of  the  drug  company  as  an  absconding  debtor, 
and  imprisoned  in  the  county  jail  of  King 
county.  After  his  discharge,  he  sued  the 
drug  company  in  damages,  alleging  an  illegal 
arrest  and  an  unlawful  imprisonment.  Ho 
recovered  in  the  court  below,  and  on  the  ap- 
peal to  this  court  the  drug  company  sought 
to  justify  the  arrest  and  imprisonment  on  th€* 
constitutional  provision  cited.  The  court  held 
that  the  constitutional  provision  was  not  self- 
executing,  and  that  there  was  no  statute  pro- 
scribing a  procedure  by  which  its  provisions 
could  be  carried  into  effect;  saying,  with  rof- 
eren(*e  to  the  statute  now  in  question,  that 
the  effect  of  the  adoption  of  the  constitu- 
tional provision  "was  to  abate  the  right  of 
arrest  in  all  cases  specified"  therein.  Since, 
however,  the  case  was  one  where  the  debt  was 
contractual,  and  since  the  statute  does  not 
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purport  to  authorize  arrest  and  impriBon- 
ment  except  "on  a  cause  of  action  not  aris- 
ing out  of  contract,"  the  court  was  clearly 
right  in  holding  that  it  did  not  furnish  a 
procedure  for  the  arrest  of  an  absconding 
debtor,  but  the  case  can  hardly  be  said  to 
determine  the  question  presented  in  the  case 
at  bar. 

The  authorities  cited  from  other  jurisdic- 
tions we  shall  not  especially  review.  They 
hold  with  practical  unanimity  that  constitu* 
tional  provisions  prohibiting  imprisonment 
for  debt  have  reference  only  to  contractual 
debts,  not  to  obligations  incurred  in  the  com- 
mission of  some  form  of  tort. 

[275]  But  notwithstanding  our  own  expres- 
sions and  the  practically  unanimous  holdings 
elsewhere  to  the  contrary,  we  have  felt  com- 
pelled to  hold  the  statute  inimical  to  the 
constitutional  provision  cited.  As  we  said  on 
another  occasion,  it  is  a  cardinal  rule  of 
construction  that  the  language  of  a  state  con- 
stitution, more  than  that  of  any  other  of  the 
written  laws,  is  to  be  taken  in  its  general 
and  ordinary  sense.  The  reason  for  the  rule 
lies  in  the  fact  that  its  makers  are  the  people 
who  adopt  it.  Its  language  is  their  language, 
and  words  employed  therein  have  meaning  as 
the  generality  of  the  people  understand  them. 
When,  therefore,  words  are  used  in  a  consti- 
tution which  have  both  a  restricted  and  gen- 
eral meaning,  the  general  must  prevail  over 
the  restricted,  unless  the  nature  of  the  sub- 
ject-matter or  the  context  indicates  that  the 
limited  sense  was  intended.  Says  Mr.  Jus- 
tice Story: 

"Every  word  employed  in  the  constitution 
is  to  be  expounded  in  its  plain,  obvious,  and 
common  sense,  unless  the  context  furnishes 
}iome  ground  to  control,  qualify,  or  enlarge 
it.  Constitutions  are  not  designed  for  meta- 
physical or  logical  subtilities,  for  niceties  of 
expression,  for  critical  propriety,  for  elabo- 
rate shades  cf  meaning,  or  for  the  exercise 
of  philosophical  acuteness  or  judicial  re- 
search. They  are  instruments  of  a  practical 
nature,  founded  on  the  common  business  of 
human  life,  adapted  to  common  wants,  de- 
signed for  common  use,  and  fitted  for  com- 
mon understandings.  The  people  make  them, 
the  people  adopt  them,  the  people  must  be 
supposed  to  read  them,  with  the  help  of  com- 
mon sense,  and  cannot  be  presumed  to  admit 
in  them  any  recondite  meaning  or  any  extra- 
ordinary gloss."  1  Story,  Constitution  (dth 
ed.)   §  451. 

So  Mr.  Sedgwick  in  his  work  on  Constitu- 
tional Law: 

'*In  the  consideration  of  these  questions  it 
may  be  observed  in  the  first  place,  that,  in 
the  con!*truction  of  a  constitution  the  rule  is, 
'its  termi)  must  be  taken  in  the  ordinary  and 
common  acceptation,  because  they  are  sup- 
posed to  have  been  so  understood  by  the 
franiers  and  by  the  people  who  adopted  it. 


This  is  unquestionably  the  correct  rule  of  in- 
terpretation. [276]  It»  unlike  the  acts  of  our 
legislature,  owes  its  whole  force  and  author- 
ity to  its  ratification  by  the  people;  and  they 
judged  it  by  the  meaning  apparent  on  its  face 
according  to  the  general  use  of  the  wordsi 
employed,  when  they  do  not  appear  to  have 
been  used  in  a  legal  or  technical  sense.' " 

In  6  R.  C.  L.  62,  under  the  title,  "Consti- 
tutional Law,"  it  is  said: 

"Words  or  terms  used  in  a  constitution, 
being  dependent  on  ratification  by  the  people, 
must  be  understood  in  the  sense  most  obvious 
to  the  common  understanding  at  the  time  of 
its  adoption,  although  a  different  rule  might 
be  applied  in  interpreting  statutes  and  acts 
of  the  legislature.  This  gives  rise  to  the 
recognized  rule  of  construction  that  it  is  pre- 
sumed that  words  appearing  in  a  constitu- 
tion have  been  used  according  to  their  plain, 
natural  and  usual  signification  and  import, 
and  the  courts  are  not  at  liberty  to  disregard 
the  plain  meaning  of  words  of  a  constitution 
in  order  to  search  for  some  other  conjectured 
intent.  This  rule  does  not  apply,  however, 
to  technical  words  and  phrases  which  neces- 
sarily should  be  given  a  technical  aignifica- 
tion." 

And  in  Epping  v.  Columbus,  117  6a.  263, 
43  S.  E.  803,  Justice  Cobb,  speaking  of  the 
word  "debt"  as  used  in  the  constitution  of 
Georgia,  used  this  language: 

"Constitutions  are  the  result  of  popular 
will,  and  their  words  are  to  be  understood 
ordinarily  as  used  in  the  sense  that  such 
words  convey  to  the  popular  mind.  6  Am. 
&  Eng.  Enc.  of  Law  (2d  ed.)  924,  925.  There 
is  nothing  in  the  paragraph  under  considera- 
tion which  indicates  that  the  term  'debt'  was 
used  in  any  other  way  than  in  its  ordinary 
and  popular  sense.  If  a  person  unversed  in 
the  technical  niceties  of  the  law  is  asked 
what  is  the  amount  of  his  debts,  his  answer 
to  the  question  in  every  instance  would  be 
an  amount  which  would  represent  the  present 
liability  that  he  is  under  at  the  moment  thp 
question  is  answered.  A  farmer  who  has 
been  so  unfortunate  as  to  be  compelled  to 
place  a  long  loan  upon  his  farm,  if  asked 
what  was  the  amount  of  the  debt  upon  his 
farm,  would  unhesitatingly  answer  by  giving 
an  amount  which  would  represent  the  prin- 
cipal of  the  debt  and  any  interest  that  was* 
past  due  and  payable  at  the  time  the  inquiry 
was  made.  One  who,  in  making  a  return  of 
his  property  for  [277]  taxation,  is  required 
to  state  to  the  tax-receiver  the  amount  of 
solvent  debts  due  him  would  not,  in  tlie  case 
of  a  perfectly  solvent  debt,  consider  that  he 
was  under  a  moral  obligation  to  return  for 
taxation  the  value  of  the  debt  at  any  higher 
amount  than  one  which  would  represent  the 
principal  and  any  interest  that  was  past  due 
at  the  time  the  return  was  made.  It  is  Ui»e- 
lesB  to  multiply  illustrations.    The  debt  of  an 
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individual,  or  a  corporation,  or  the  public, 
in  its  usual  and  popular  sense,  means  the 
amount  for  which  the  individual  or  corpora- 
tion or  the  public  would  be  presently  liable 
if  called  upon  to  discharge  the  obligation. 
The  law  deals  at  all  points  with  the  man  of 
ordinary  prudence  and  average  capacity  as 
the  standard,  for  the  simple  reason  that 
coumi unities  and  commonwealths  are  made 
up  of  persons  of  this  class.  Constitutions 
are  adopted  by  commonwealths  so  made  up, 
and  the  meaning  to  be  given  to  such  instru- 
ments is  that  meaning  which  the  man  of 
onlinary  prudence  and  average  intelligence 
and  information  would  give.  Generally  the 
meaning  given  to  words  by  the  learned  and 
technical  is  not  to  be  given  to  words  appear- 
ing in  a  constitution.  In  other  words,  the 
popular  meaning  is  to  be  given  to  the  words 
of  a  constitution,  unless  the  context  or  the 
instrument  taken  as  a  whole  imperatively  re- 
(juires  some  other  meaning.  Before  the  words 
can  be  given  a  purely  technical  meaning 
which  would  be  dilTerent  from  the  popular 
meaning,  tlie  intention  that  they  should  be 
so  understood  must  be  plainly  apparent  and 
palpably  manifest." 

Turning  to  the  constitutional  provision 
now  in  question,  it  is  at  once  apparent  that 
the  word  ''debt"  therein  was  used  in  its  popu- 
lar and  general  sense.  The  prohibition  is 
contained  in  a  separate  section.  It  is  a  sim- 
ple declaration  that  there  shall  be  no  impris- 
onment for  debt  except  in  cases  of  absconding 
debtors.  Nothing  in  the  context  or  subject- 
matter  indicates  that  it  is  otherwise  lin^ited, 
nor  do  we  find  elsewhere  in  the  constitution 
anything  that  indicates  that  it  was  intended 
to  be  otherwise  limited.  The  question  then 
arises,  how  was  the  term  ''debt*'  understood 
in  its  general  and  ordinary  signification  at 
the  time  of  the  adoption  of  the  constitution? 
Obviously,  it  seems  to  us,  it  was  understood 
to  [278]  signify  obligations  due  from  one  per- 
son to  another  of  every  character,  which 
would  include  judgments  entered  in  actions 
ex  delicto  as  well  as  in  actions  e.r  contractu. 
The  one  is  as  much  of  an  obligation  as  is  the 
other.  Apart  from  the  particular  section  in 
question,  the  same  provision  has  been  made 
by  law  for  the  collection  of  the  one  as  for 
the  collection  of  the  other:  in  each  class  the 
property  of  the  judgment  debtor  can  be  seized 
and  Bold  for  the  satisfaction  of  the  sum 
awarded,  under  an  ordinary  writ  of  execution. 
Again,  otheV  provisions  of  the  statute  indi- 
cate that  such  is  its  meaning.  The  statute, 
for  example,  provides  for  bail  upon  arrest, 
for  sureties  in  attachment  proceedings,  for 
sureties  on  the  bonds  required  of  public 
officers,  on  the  bonds  of  executors  and  admin- 
istrators, on  bonds  of  litigants  required  to 
fK'cure  costs  in  certain  cases,  and  under  mul- 
tifarious other  conditions,  all  of  whom  are 
required  to  justify  that  they  were  worth  the 


sum  for  which  they  become  sureties,  over  and 
above  all  of  their  just  debts  and  liabilities. 
Surely  no  such  obligor  or  surety  would  be 
permitted  to  escape  punishment  under  the 
statute  making  it  a  criminal  offense  to  take 
a  false  oath  in  such  cases,  by  showing  that 
the  debt  which  he  had  overlooked  when  tak- 
ing the  oath  was  a  judgment  in  an  action 
arising  in  tort. 

The  lexicographers,  both  ancient  and  mod- 
ern, include  such  a  judgment  in  their  defini- 
tion of  the  term  "debt."  Sir  Edward  Coke, 
commenting  on  the  word  debitum  as  used  in 
the  statute  of  Merton,  says:  "Debitum  sig- 
nifieth  not  only  debt  for  which  an  action  of 
debt  doth  lie,  but  here  in  this  ancient  act  of 
parliament,  it  signifieth  generally  any  duty 
to  be  yielded  or  paid."  Burrill,  in  his  law 
dictionary,  says:  "The  word  debt  is  of  large 
import,  including  not  only  debts  of  record  or 
judgment,  and  debts  by  specialty,  but  also 
obligations  arising  under  simple  contract  to 
a  very  wide  extent,  and  in  its  popular  sense 
includes  all  that  is  due  to  a  man  under  any 
form  of  obligation  or  promise.'*  Bouvier  de- 
fines the  word  as,  "All  that  is  due  a  man 
under  any  form  [279]  of  obligation  or  prom- 
ise;" and  "Judgment  Debt,"  as  "One  which  is 
evidenced  bv  matter  of  record."  Webster's 
International  Dictionary  defines  it  as,  "That 
which  is  due  from  one  person  to  another, 
whether  money,  goods,  or  services;  that 
which  one  person  is  bound  to  pay  to  another 
or  to  perform  for  his  benefit;  thing  owed; 
obligation;,  liability."  Definitions  given  by 
the  courts  of  the  term  "debt"  will  be  found 
collected  in  Cyc.  under  the  title,  "Debt." 
None  of  them  deny  that,  in  ordinary  accep- 
tation, a  judgment  founded  upon  a  tort  is 
a  debt,  and  some  of  them  expressly  so  state. 
Mertz  V.  Barry,  101  Mich.  32,  59  N.  W.  445, 
45  Am.  St.  Rep.  379,  24  L.K,A.  789;  Carr 
V.  State,  106  Ala.  35,  17  So.  350,  54  Am.  St. 
Rep.  17,  34  L.R.A.  634;  Dellingcr  v.  Tweed, 
66  N.  C.  206 ;  Hampton  v.  Truckee  Canal  Co. 
V,)  Fed.  1;  Smitli  v.  Omans.  17  Wis.  395; 
Turner  v.  Wilson,  49  Ind.  581;  Hunter  v. 
Windsor,  24  Vt.  327;  Carver  v.  Braintree 
Mfg.  Co.  2  Storv  432,  448,  6  Fed,  Cas.  No. 
2,485. 

If  these  considerations  be  sound,  it  follows 
as  of  course  that  the  constitutional  inhabi- 
tion  applies  to  a  judgment  in  an  action  of 
tort;  for  if  it  be  the  rule  that  the  words  of 
the  constitution  must  be  construed  in  their 
general  and  ordinary  sense,  and  it  is  further 
true  that  a  judgment  founded  on  tort  is  a 
"debt"  within  the  general  or  ordinary  mean- 
ing of  that  term,  there  is  no  escape  from  the 
conclusion  that  the  people  in  adopting  the 
constitution  meant  to  prohibit  imprisonment 
on  judgments  founded  on  tort. 

Another  reason  which  )ead«  us  to  the  con- 
clusion that  judgments  in  actions  for  torts 
are  debts  within  the  meaning  of  the  constitu- 
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tion  is  found  in  the  fact  that  the  prohibit 
tion  with  respect  to  imprisonmont  for  debt 
therein  is  broader  and  more  sweeping  in  its 
terms  than  are  the  constitutions  of  the  states 
whose  courts  maintain  a  contrary  doctrine. 
In  so  far  as  our  researches  have  gone,  the 
constitutions  of  such  states  contain  excep- 
tions to  the  general  declaration  which  mate- 
rially narrow  its  scope  and  effect.  Ours,  it 
will  be  observed,  is  without  limitation  as  to 
the  character  of  the  debt,  the  [280]  only 
exception  being  cases  of  absconding  debtors, 
which  is  as  applicable  to  debts  evidenced  by 
judgments  founded  on  contract  as  it  is  to 
judgments  founded  on  tort.  This  distinction 
we  cannot  think  to  be  without  meaning.  It 
would  seem  that,  had  the  makers  of  the  con- 
stitution intended  that  there  should  be  limi- 
tations to  the  broad  expression  used,  they 
would  have  so  stated  in  express  terms,  or  at 
least  in  the  terms  of  the  existing  constitu- 
tions under  which  the  limitations  had  been 
declared.  Ex  p.  Hardy,  68  Ala.  303;  Carr 
V.  State,  supra;  Ex  p.  Prader,  6  Cal.  239. 

But  there  is  a  reason,  aside  from  the  ones 
discussed,  why  in  this  state  the  penalty  of 
,  imprisonment  should  not  be  imposed  in  a 
civil  action,  be  its  nature  what  it  may,  other 
than  in  the  one  case  in  which  the  constitu- 
tion especially  permits  it.  It  is  violative  of 
the  public  policy  of  the  state  as  announced 
by  the  courts  and  acquiesced  in  by  the  legis- 
lature. The  reason  why  a  judgment  in  an 
action  in  tort  is  thought  not  to  be  within 
the  clause  of  the  constitution  prohibiting  im- 
prisonment for  debt  is  as  well  stated  in  the 
case  of  U.  S.  v.  Walsh,  1  Deady  281,  1  Abb. 
66,  28  Fed.  Cas.  No.  16,635,  as  in  any  of  the 
adjudicated  cases.    It  is  there  said: 

"A  person  who  willfully  injuries  another 
in  person,  property,  or  character,  is  liable 
therefor  in  damages.  In  some  sense  he  may 
be  called  the  debtor  of  the  party  injured, 
and  the  sum  due  for  the  injury  a  debt.  But 
he  is  in  fact  a  wrong  doer,  a  trespasser,  and 
does  not  come  within  the  reason  of  the  rule 
which  exempts  an  honest  man  from  imprison- 
ment, because  he  is  pecuniarily  unable  to  pay 
what  he  promised  to.  For  instance,  a  person 
who  wrongfully  beats  his  neighbor,  kills  his 
ox,  or  girdles  his  fruit  trees  ought  not  to  be 
considered  in  the  same  category  as  an  unfor- 
tunate debtor.  He  ought  to  be  liable  to  ar- 
rest in  action  for  damages  by  the  party  in- 
jured. Deny  him  this  remedy,  and  in  the 
majority  of  such  cases  it  would  amount  to 
a  denial  of  justice,  and  a  deliberate  repudia- 
tion and  disregard  of  the  injunction  con- 
tained in  section  10  of  the  same  article — 
'every  man  shall  have  remedy  by  due  course 
of  law  for  injury  done  him  in  person,  prop- 
erty or  reputation.'  It  may  be  admitted  that 
a  [281]  penalty  given  by  statute  is  techni- 
cally  a   debt.     It   does  not,   however,   arise 


upon  contract,  but  by  operation  of  law.  It  is 
imposed  as  a  quasi  punishment  for  the  viola- 
tion of  law  or  the  neglect  or  refusal  to  per- 
form some  duty  to  the  public  or  individuals 
enjoined  by  law.  Penalties  are  imposed  in 
furtherance  of  some  public  policy,  and  as  a 
means  of  securing  obedience  to  law.  Persons 
who  incur  them  are  either  in  morals  or  law, 
wrong-doers,  and  not  simply  unfortunate 
debtors  unable  to  perform  their  pecuniary 
obligations.  I  do  not  think  the  constitu- 
tiuuui  provision  pruhibitiug  ihiprisonment  for 
debt  was  intended  to  apply  to  or  include  such 
cases." 

In  other  words,  the  reason  for  the  rule  lies 
in  the  fact  that  the  action  is  not  only  com- 
pensatory, but  is  vindictive  and  punitive,  and 
in  the  nature  of  quasi-punishment  for  the 
violation  of  law.  But  this  court  early  an- 
nounced, and  has  consistently  adhered  to  th« 
rule,,  that  vindictive,  exemplary,  or  punitive 
damages  are  not  recoverable  in  this  state 
unless  the  legislature  had  expressly  so  pro- 
vided: that  compensation  is  the  fundamental 
principle  of  the  law  of  damages;  the  right 
to  punish  for  crime  being  the  prerogative  of 
the  state.  Spokane  Truck,  etc.  Co.  v.  Hoefer, 
2  Wash.  45,  25  Pac.  1072,  26  Am.  St  Rep. 
842,  11  L.K.A.  689;  Sloan  v.  Langert,  6  Wash. 
26,  32  Pac.  1015;  Atrops  v.  Costello,  8 
Wash.  149,  35  Pac.  620;  Levy  v.  Fleiachner, 
12  Wash.  15,  40  Pac.  384;  Davis  v.  Tacoma 
R.  etc.  Co.  35  Wash.  203,  77  Pac.  209,  66 
L.R.A.  802:  Woodhouse  v.  Powles,  43  Wash. 
617,  11  Ann.  Cas.  54,  86  Pac.  1063,  117  Am. 
St.  Rep.  1079,  8  L.R.A.(N.S.)  783;  Helland 
V.  Bridenstine,  55  Wash.  470,  104  Pac.  626; 
Corcoran  v.  Postal  Telegraph-Cable  Co.  80 
Wash.  570,  142  Pac.  29,  L.R.A.1915B  552. 

The  reason  for  the  rule  is  forcefully  and 
vigorously  stated  by  Judge  Dunbar  in  the 
case  first  cited.  After  quoting  the  statement 
of  Green  leaf,  to  the  effect  that  damages  are 
given  as  a  compensation  or  satisfaction  to  the 
plaintiff  for  an  injury  actualy  received,  and 
that  they  should  be  precisely  commensurate 
with  the  injury,  the  learned  and  distinguished 
jurist  continues  as  follows: 

[282]  "It  seems  to  us  that  there  are  many- 
valid  objections  to  interjecting  into  a  purely 
civil  action  the  elements  of  a  criminal  trial, 
intermingling  into  a  sort  of  a  medley  or  legal 
jumble  two  distinct  systems  of  judicial  pro- 
cedure. While  the  defendant  is  tried  for  a 
crime,  and  damages  awarded  on  the  theory 
that  he  has  been  proven  guilty  of  a  crime, 
many  of  the  time  honored  rules  governing 
the  trial  of  criminal  actions,  and  of  the 
rights  that  have  been  secured  to  defendants 
in  criminal  actions  'from  the  time  whereof 
the  memory  of  man  runneth  not  to  the  con- 
trary,' are  absolutely  ignored.  Under  this 
procedure,  the  doctrine  of  presumption  of 
innocence  until  proven  guilty  beyond  a  rea- 
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sonftble  doubt  finds  no  lodgment  in  the  charge 
of  the  court,  but  ia  supplanted  by  the  rule  in 
civil  actions  of  a  preponderance  of  testimony. 
The  fallacy  and  unfairness  of  the  position  is 
made  manifest  when  it  is  noted  that  a  person 
can  be  convicted  of  a  crime,  the  penalty  for 
which  is  unlimited  save  in  the  uncertain 
judgment  of  the  jury,  and  fined  to  this  un- 
limited extent  for  the  benefit  of  an  individual 
who  has  already  been  fully  compensated  in 
damages  on  a  smaller  weight  of  testimony 
than  he  can  be  in  a  criminal  action  proper, 
brought  for  the  benefit  or  protection  of  the 
state,  where  the  amount  of  the  fine  is  fixed 
and  limited  by  law;  and,  in  addition  to  this, 
he  may  be  compelled,  to  testify  against  him- 
self, and  is  denied  the  right  to  meet  the  wit- 
nesses against  him  face  to  face  under  the 
practice  in  civil  actions  of  admitting  deposi- 
tions in  evidence. 

''Exclusive  of  punitive  damages,  the  meas- 
ure of  damages  as  uniformly  adopted  by  the 
courts  and  recognized  by  the  law  is  exceed- 
ingly liberal  towards  the  injured  party. 
There  is  nothing  stinted  in  the  rule  of  com- 
pensation. The  party  is  fully  compensated 
for  all  the  injury  done  his  person  or  his  prop- 
erty, and  for  all  losses  which  he  may  sustain 
by  reason  of  the  injury,  in  addition  to  recom- 
pense for  physical  pain,  if  any  has  been  in- 
fiicted.  But  it  does  not  stop  here;  it  enters 
the  domain  of  feeling,  tenderly  inquires  into 
his  mental  sufferings,  and  pays  him  for  any 
anguish  of  mind  that  he  may  have  experi- 
enced. Indignities  received,  insults  borne, 
sense  of  shame  or  humiliation  endured,  lacer- 
ations of  feelings,  disfiguration,  loss  of  repu- 
tation or  social  position,  loss  of  honor,  im- 
pairment of  credit,  and  every  actual  loss,  and 
some  which  frequently  border  on  the  imagin- 
ary, are  paid  for  under  the  [283]  rule  of 
compensatory  damages.  The  plaintiff  is  made 
entirely  whole.  The  bond  has  been  paid  in 
full.  Surely  the  public  can  have  no  interest 
in  exacting  the  pound  of  flesh.  Ordinarily 
the  administration  of  the  laws  is  divided  into 
two  distinct  jurisdictions,  the  civil  and  the 
criminal,  each  governed  by  rules  of  procedure 
and  by  rules  governing  the  admission  and 
weight  of  testimony  different  and  distinct 
from  the  other*  The  province  of  the  civil 
court  is,  as  its  name  indicates,  to  investigate 
civil  rights.  There  its  jurisdiction  ends,  or 
ought  to  end ;  while  the  province  of  the  crim- 
inal court  is,  as  its  name  imports,  to  investi- 
gate and  punish  crime  and  restrain  its  com- 
mission. And  it  is  to  the  criminal  and  not 
to  the  civil  jurisdiction  that  society  looks 
for  its  protection  against  criminals.  Tlie  ob- 
ject of  punishment  is  not  to  deter  the.  crim- 
inal from  again  perpetrating  the  crime  on 
the  particular  individual  injured,  but  for 
the  protection  of  society  at  large;  and  as  the 
state  is  at  the  expense  of  restraining  and  con- 


trolling its  criminals,  and  as  fines  are  imposed 
for  the  double  purpose  of  restraining  the 
offender  and  of  reimbursing  the  state  for  its 
outlay  in  protecting  its  citizens  from  crim- 
inals, we  are  at  a  loss  to  know  by  what 
process  of  reasoning,  either  legal  or  ethical, 
the  conclusion  is  readied  that  a  plaintiff  in  a 
civil  action,  under  a  complaint  which  only 
asks  for  compensation  for  injuries  received,  is 
allowed  to  appropriate  money  which  is  sup- 
posed to  be  paid  for  the  benefit  of  the  state. 
It  is  to  be  presumed  that  the  state  has  fully 
protected  its  own  interests,  or  as  fully  at 
least  as  they  could  be  protected  by  laws, 
when  it  provides  for  the  punishment  of  crime 
in  its  criminal  statutes,  and  fixes  the  fine 
at  a  sum  which  it  deems  commensurate  with 
the  crime  designated;  hence,  punitive  dam- 
ages cannot  be  allowed  on  the  theory  that  it 
is  for  the  benefit  of  society  at  large,  but  must 
logically  be  allowed  on  the  theory  that  they 
are  for  the  sole  benefit  of  the  plaintiff,  who 
has  already  been  fully  compensated;  a  theory 
which  is  repugnant  to  every  sense  of  justice." 

Since  the  announcement  of  this  rule,  the 
legislature  has  not,  in  so  far  as  we  are 
advised,  with  the  possible  exception  of  one 
or  two  instances,  and  in  these  seemingly  by 
inadvertence,  permitted  the  recovery  of  ex- 
emplary and  punitive  damages  as  a  part  of 
the  remedy  for  an  act  which  it  has  prohibited 
as  a  wrong.  It  has  not  so  provided  for  the 
commission  [284]  of  the  act  for  which  re- 
covery was  had  in  the  present  action,  al- 
though it  has  made  the  act  felony,  and  has 
subjected  offenders  against  it  to  prosecution 
as  other  ofl'enders  are  prosecuted  who  violate 
the  laws  of  the  state.  Since  the  reasons  for 
holding  that  the  constitutional  inhibition 
does  not  operate  against  judgments  founded 
on  tort  does  not  obtain  in  this  state,  but  is 
violative  of  its  policy  as  expressed  by  its 
courts,  it  would  seem  that  the  rule  itself 
should  not  obtain. 

For  these  reasons,  we  are  constrained  to 
hold  that  the  judgment  of  the  court  is  vio- 
lative of  the  section  of  tlie  constitution  pro- 
hibiting imprisonment  for  debt,  and  that  the 
court  erred  in  overruling  the  defendant's  mo- 
tion for  his  discbarge. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  instructions  to  dis- 
charge   the    defendant. 

Morris,  C.  J.,  Mount,  Ellis,  and  Main,  J  J., 
concur. 


NOTE. 

CiTil  Liability  for  Tort  as  Debt  within 
Oonstitutional  ProTision  aeainst  Im- 
prisonment for  Debt. 

The  purpose  of  this  note  is  to  discuss  .the 
recent  cases  passing  on  the  question  whether 
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a  civil  liability  for  tort  is  a  debt  within  a 
constitutional  provision  against  imprisonment 
for  debt.  The  earlier  cases  on  this  point  are 
collected  in  the  notes  to  Ex  p.  Berry,  20 
Ann.  Cas.  1344,  and  State  v.  Brewer,  37  Am. 
St.  Rep.  752. 

In  a  number  of  jurisdictions  there  are 
constitutional  or  statutory  provisions  abol- 
ishing imprisonment  for  debt  either  generally 
or  with  an  exception  in  cases  of  fraud.  By 
the  great  weight  of  authority  where  a  person 
incurs  a  civil  liability  by  a  wrongful  act, 
such  a  constitutional  or  statutory  provision 
has  no  application  and  he  may  be  lawfully 
imprisoned  since  the  liability  is  considered 
not  to  be  a  "debt."  Armstrong  v.  Ay  res,  19 
Conn.  540;  Cowles  v.  Day,  30  Conn.  406; 
Turner  v.  Wilson,  49  Ind.  681;  Tatlow  v. 
Bacon  (Kan.)  165  Pac.  835;  Bromley  v. 
People,  7  Mich.  472;  Ex  p.  Clark,  20  N. 
J.  L.  648,  45  Am.  Dec.  394;  Perry  v.  Orr, 
35  N.  J.  L.  295;  Keeler  v.  Clark,  18  Abb.  Pr. 
(N.  Y.)  154;  Cotton  v.  Sharpstein,  14  Wis. 
226,  80  Am.  Dec.  774.  See  also  Ruddell  v. 
Childress,  31  Ark.  511;  Sedgebeer  v.  Moore, 
1  Phila.  116,  7  Leg.  Int.  194.  Compare  the 
reported  case. 

The  court  in  Armstrong  v.  Ayres,  19  Conn. 
540,  gave  the  reason  for  the  rule  as  follows: 
*^nability  to  pay  debts  was  no  longer  to  be 
treated  as  deserving  imprisonment;  and  this 
remedy  for  the  collection  of  debts  was  con- 
sidered as  too  harsh;  and  the  legislature,  in 
very  positive  language,  abolished  it,  by  tho 
introductory  clause  of  the  statute.  But  all 
other  cases  of  action  enumerated  under  the 
proviso,  were  left  to  be  enforced  as  before. 
And  remedies  by  action  on  the  case  for  fraud 
were  provided,  even  beyond  former  limits,  so 
that  all  tortfeasors  and  fraudulent  debtors 
should  be  discouraged  and  checked,  by  danger 
of  imprisonment.  The  present  cause  of  action 
falls  clearly  within  those  enumerated  under 
the  proviso,  to  be  enforced  by  imprisonment, 
if  necessary.  It  is  an  action  on  the  case, 
for  fraudulently  assigning,  conveying  and 
concealing  a  debtor's  property  away  from  his 
creditors,  and  away  from  legal  process, — 
remedy  not  before  existing,  but  expressly 
given  by  this  statute.  Smith  v.  Blake,  1  Day 
258.  It  is  an  action  for  fraudulently  and 
collusively  obtaining  a  credit  and  contracting 
a  debt.  It  is  a  strongly  marked  action  in 
tort." 

In  Turner  v.  Wilson,  49  Ind.  581,  it  was 
said:  "A  constitution  which  abolishes  im- 
prisonment for  debt  does  not  prohibit  the 
legislature  from  passing  a  law  to  imprison 
on  judgments  founded  on  torts.  Cool^ 
Const.  Lim.  341.  None  but  honest  debtors  are 
protected  from  imprisonment  for  debt; 
wrongdoers  and  dishonest  men  cannot  claim 
the  exemption.  The  act  of  begetting  a  bas- 
tard child  is  a  tort,  contrary  to  good  morals, 


and  a  wrong  against  society;  and,  to  place 
the  obligation  imposed  by  law  to  support  a 
bastard  child  upon  the  same  ground  witli  a 
debt  arising  by  agreement,  and  to  give  to 
such  a  tortfeasor  the  privileges  which  arc 
granted  only  to  an  honest  debtor,  would  be 
to  confound  right  and  wrong,  protect  the 
wrongdoLT  by  law,  and  impose  the  obligation 
due  from  him  upon  those  who  are  not  guilty 
of  any  transgression.  Such  an  interpretation 
of  the  constitution  would  be  unwarrantable, 
and  render  that  instrument  a  curse  rather 
than  a  blessing." 

But  it  has  been  held  that  where  &  constitu- 
tion does  not  except  cases  of  fraud  in  a 
provision  prohibiting  imprisonment  for  debt, 
a  statute  providing  for  the  imprisonment  of 
a  banker  for  fraudulently  receiving  a  deposit 
is  in  conflict  with  the  constitutional  provi- 
sion declaring  that  no  person  shall  be  im- 
prisoned for  debt.  Carr  v.  State,  106  Ala. 
35,  17  So.  360,  54  Am.  St.  Rep.  17,  34  L.R.A. 
634. 

It  has  been  held  that  a  person  may  be  im- 
prisoned for  fraud  in  avoiding  the  payment 
of  a  debt  as  well  as  for  fraud  in  contracting 
the  debt  under  a  conatituticmal  provision 
whereby  fraud  is  excepted  from  the  prohibi- 
tion of  imprisonment  for  debt.  Bromley  ▼. 
People,  7  Mich.  472.  And  under  a  similar 
provision  it  has  been  held  that  a  person  may 
be  imprisoned  for  fraud  committed  subse- 
quent to  the  time  of  the  creation  of  the  debt. 
Ex  p.  Clark,  .20  N.  J.  L.  648,  45  Am.  Dec. 
394,  wherein  the  court  in  commenting  on 
the  rule  said:  "The  true  spirit  of  the  con- 
stitution is  this — and  it  speaks  the  enlight- 
ened and  benevolent  language  of  the  age 
in  w»hich  wc  live — the  honest  debtor,  who 
is  poor  and  has  nothing  to  pay  with,  shall 
not  be  imprisoned  at  the  mercy  of  his  cred- 
itor. But  if  the  debtor,  instead  of  putting 
himself  upon  his  honest  poverty,  seek  lo 
elude  the  jurisdiction  and  process  of  the 
courts;  if  he  conceal,  or  assign  or  remove 
his  property,  to  keep  it  out  of  the  reach  of 
his  creditors;  or  if  he  have  the  means  in  his 
pocket  or  under  his  control,  of  paying  his 
debt,  and  refuse  to  do  so,  he  is  a  dishonest 
and  fraudulent  man.  He  is  the  very  man 
that  the  constitution  says  may  be,  and  that 
common  sense  and  common  honesty  says 
ought  to  be,  imprisoned,  until  he  disgorge  his 
money  and  deliver  up  his  property,  to  his 
confiding  creditor."  It  was  held  in  Cowles 
v.  Day,  30  Conn.  406,  that  the  imprisonment 
of  a  debtor  for  fraudulently  concealing  prop- 
erty so  that  it  could  not  be  attached  was 
not  in  conflict  with  the  statute  abolishing 
imprisonment  for  debt. 

Where  a  statute  provided  for  imprisonment 
in  certain  civil  actions  and  no  mention  was 
\r\iidv  of  absconding  debtors,  an  arrest  under 
that  statute  of  an  absconding  debtor  was  held 
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to  be  unlawful,  the  court  saying  that  there 
must  be  a  direct  statutory  provision  specify- 
ing the  causes  for  which  a  defendant  in  a 
civil  action  might  be  arrested.  Hamilton 
V.  Pacific  Drug  Co.  78  Wash.  689,  139  Pac. 
642. 

Where  a  statute  provided  for  the  arrest 
of  a  person  for  fraudulently  concealing  prop- 
erty form  his  creditors,  it  was  held  that  the 
arrest  of  the  transferee  of  an  insolvent  debtor 
was  unlawful  under  a  constitutional  provi- 
sion abolishing  imprisonment  for  debt  except 
in  cases  of  fraud.  Cooper  v.  Nolan,  138  Cal. 
248,  71  Pac.  179, 

Where  the  plaintiff  has  a  right  to  elect 
between  asumpsit  and  tort  as  in  the  case  of 
a  conversion  by  an  agent,  if  he  elects  to  sue 
in  tort  he  is  entitled  to  a  capias.  Cotton  v. 
Sliarpenstein,  14  Wis.  226,  80  Am.  Dec.  774. 

Imprisonment  for  defrauding  a  person  by  a 
conspiracy  to  induce  him  to  exchange  land 
for  a  worthless  deed  h^s  been  held  not  to  be 
in  violation  of  the  bill  of  rights  of  Kansas 
which  prohibits  imprisonment  for  debt  except 
in  cases  of  fraud.  Tatlow  v.  Bacon  (Kan.) 
165  Pac.  833. 

It  was  held  in  Perry  v.  Orr,  35  N.  J.  L. 
295,  that,  if  a  man  promises  to  marry  a 
woman  and  through  the  influence  of  this 
promise  seduces  her,  his  original  promise  is  a 
fraud  and  his  imprisonment  is  lawful  under 
a  constitutional  provision  prohibiting  im- 
prisonment for  debt  except  in  cases  of  fraud. 
Compare  tlie  reported  caae. 

It  has  been  held  that  an  action  for  an  in- 
jury to  the  plaintiff's  ox  which  was  in  the 
possession  of  the  defendant  was  an  action  in 
tort  and  that  an  arrest  to  enforce  execution 
of  the  judgment  was  lawful  and  not  in  con- 
flict with  a  provision  abolishing  imprison- 
ment for  debt.  Keeler  v.  Clark,  18  Abb. 
Pr.  (N.  Y.)  154. 
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TAzatlon    —    Specillo     AsseMmeiita    — 
Property  Subject  —  County  Property. 

There  is  no  express  provision  in  the  con- 
stitution of  the  state  of  Florida  as  to  special 
assessments  by  a  municipality  for  local  im- 
provements. Under  the  provisions  of  section 
8,  art.  8,  of  such  constitution,  the  legislature 
may,  by  statute,  give  to  a  city  authority  to 


make  a  special  assessment  for  street  improve- 
ments against  property  belonging  to  the  coun- 
ty located  within  the  city  and  used  for  gov- 
ernmental purposes,  and  such  authority  may 
be  conferred   by  a  special  act. 

(Syllabus  by  court.) 

Error  tu  Circuit  Court,  Alachua  county: 
Wills,  Judge. 

Action  by  City  of  Gainesville,  plaintiff, 
against  Alachua  county,  defendant.  Judg- 
ment for  defendant.  Plaintiff  brings  error. 
The   facts   are   stated  in  the   opinion.    Ke- 

VEBSED. 

Robert  E.  Daris  for  plaintiff  in  error. 
W,  8.  Broome  for  defendant  in  error. 

[581]  Shacklefobd,  J. — The  City  of  Gaines- 
ville brouglit  an  action  at  law  against  Ala- 
chua County  whereby  it  was  sought  to  re- 
cover for  street  improvements  on  property 
of  the  County  of  Alachua  situated  in  the  City 
of  Gainesville  [582]  on  which  the  County 
Court  House  is  located.  A  demurrer  to  the 
declaration  was  interposed  which  was  sus- 
tained, and  the  plaintiff  declining  to  plead 
further,  judgment  was  entered  in  favor  of 
the  defendant.  The  declaration  contains 
four  counts,  but  we  see  no  occasion  for 
copying  them.  Suffice  it  to  say  that  the  mu- 
nicipality bases  its  action  upon  Chapter  6348 
of  the  Laws  of  Florida,  Acts  of  1911,  page 
492,  which  authorizes  such  municipality  to 
provide  for  the  making  of  certain  street 
improvements  therein  specified  and  for  the 
payment  therefor  by  special  assessment  of 
the  cost  thereof  upon  the  abutting  property. 
We  copy  the  following  provision  from  such 
Chapter:  "All  lands  fronting  or  abutting 
upon  any  street,  alley  or  public  place  owned 
or  belonging  to  the  »State  of  Florida,  Alachua 
County,  the  State  Board  of  Education,  Board 
of  Public  Instruction,  or  any  Sub-School  Dis- 
trict shall  be  required  to  pay  its  proportion 
of  the  costs  of  such  improvements  as  other 
lands  and  property  fronting  or  abutting 
thereon  is  required  to  pay." 

The  declaration,  which  is  quite  lengthy  and 
has  a  number  of  exhibits  attached  thereto, 
alleges  the  passage  of  the  ordinance  provid- 
ing for  such  improvements  on  the  streets 
situated  on  the  property  in  question,  the  per- 
formance of  the  work  in  compliance  with 
the  ordinance  and  the  proportionate  part  of 
the  cost  thereof  assessed  against  the  prop- 
erty abutting  on  such  streets  owned  by  the 
county.  The  demurrer  covers  several  pages 
and  contains  a  number  of  grounds,  but,  as 
is  stated  in  the  brief  of  the  plaintiff  in  er- 
ror, which  is  acquiesced  in  by  the  defendant 
in  error,  these  grounds  may  be  summarized 
as  follows: 
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"1.  There  is  no  cause  of  action. 

2.  Because  there  was  no  consent  upon  the 
part  of  [583]  the  County  of  Alachua  to  the 
passage  of  Chapter  6348,  Acts  of  1911. 

3.  Because  there  was  no  valid  contract  on 
part  of  the  county  to  pay  the  assessment. 

4.  Because  a  court  of  law  cannot  enforce 
the  allfged  liability  against  the  county." 

It  may  be  well  to  state  that  the  munici- 
pality had  previously  filed  its  bill  in  chanc- 
ery against  the  county  by  which  it  sought 
to  enforce  its  lien  against  the  property  of 
the  county  for  such  street  improvements. 
A  demurrer  was  interposed  to  the  bill,  which 
was  overruled,  and  upon  an  appeal  by  the 
county  we  reversed  such  order  on  the  ground 
that  Chapter  6348  of  the  Laws  of  Florida 
"does  not  purport  to  give  to  the  City  of 
Gainesville  a  right  to  a  lien  for  street  im- 
provements upon  abutting  county  property 
on  which  the  County  Court  House  is  situ- 
ated." Alachua  County  v.  Gainesville,  67 
Fla.  506,  65  So.  653. 

Now  we  are  called  upon  to  determine 
whether  or  not  such  municipality  can  main- 
tain its  action  at  law  against  the  county 
for  the  cost  of  such  improvements.  The  first 
question  which  presses  for  an  answer  is, 
can  the  Legislature  give  to  a  city  authority 
to  make  a  special  assessment  for  street  im- 
provements against  property  belonging  to  the 
county  located  within  the  city  and  used  for 
governmental  purposes?  We  have  practical- 
ly answered  this  question  in  the  affirmative 
in  Edwards  ▼.  Ocala,  68  Fla.  217,  50  So. 
421,  holding  that  there  was  no  express  pro- 
vision in  our  State  Constitution  as  to  special 
assessments  and  that  Section  8  of  Article 
VIII,  which  we  quoted,  empowered  the  Leg- 
islature to  confer  such  authority  upon  [584] 
a  municipality.  See  also  our  discussion  in 
Anderson  v.  Ocala,  67  Fla.  204,  64  So.  775, 
52  L.R.A.(N.8.j  287.  We  recognize,  as  was 
pointed  out  in  Edwards  v.  Ocala,  supra,  that 
there  is  a  difference  of  opinion  upon  this 
point  in  some  of  the  jurisdictions,  which  we 
think,  is  largely  due  to  dissimilar  constitu- 
tional provisions.  We  refer  to  Franklin 
County  V.  Ottawa,  49  Kan.  747,  31  Pac.  788, 
33  Am.  St.  Rep.  496,  to  which  a  compre- 
hensive note  is  appended;  Clinton  v.  Henry 
County,  115  Mo.  567,  22  S.  W.  494,  37  Am. 
St,  Rep.  415;  Arnold  v.  Knoxville,  116  Tcnn. 
195,  90  S.  W.  469,  5  Ann.  Cas.  881,  3  L.R.A. 
(N.S.)  837;  Edwards,  etc.  Constr.  Co.  v. 
Jasper  County,  117  la.  365,  90  N.  W.  1006, 
94  Am.  St.  Rep.  301,  wherein  the  authori- 
ties upon  the  point  will  be  found  fully  col- 
lected. 

The  other  question  which  presents  itself 
is,  even  if  the  Legislature  has  power  to  en- 
act a  general  law  conferring  such  authority 
upon  municipalities,  can  it  confer  such  au- 
thority upon  one  municipality  by  a  special 
act?    We  think  that  an  affirmative  answer 


must  also  be  returned  to  tiiia  question.  We 
find  that  such  legislation  does  not  fall  within 
the  class  of  special  or  local  laws  inhibited 
by  Section  20  of  Article  III  of  our  Stale 
Constitution,  and  we  think  that  Section  8 
of  article  VIII,  to  which  we  have  previously 
referred,  is  sufficiently  comprehensive  to  em- 
power the  Legislature  to  confer  such  author- 
ity. See  Jacksonville  v.  Bowden,  67  Fla. 
181,  Ann.  Cas.  1915D  99,  64  So.  769,  L.R.A. 
1916D  913,  and  Anderson  v.  Ocala,  supra. 

It  follows  that  the  judgment  must  be  re- 
versed, with  directions  to  overrule  the  de- 
murrer. 

Judgment  reversed. 

Taylor,  C.  J.,  and  Whitfield  and  Ellis,  JJ., 
concur. 

Cockrell,  J.,  dissents. 

NOTE* 

Pnlilio  Property  as  Subject  to  Bpeeial 

AaseMdneat. 

Introductory,  844. 
National  Property,  844. 
State  Property,  846. 
County  Property,  847. 
Municipal  Property,  849. 


/n^rodtfetory. 

The  present  note  is  devoted  to  the  eon- 
sideration  of  the  queetion  whether  public 
property  is  subject  to  a  speeial  assessment. 
The  general  principle  underlying  the  entire 
subject  appears  to  be  that  a  municipality 
has  no  power  to  subject  to  a  special  assess- 
ment the  property  of  the  nation  or  the  state 
or  that  of  a  county  without  le^slative  per- 
mission, and  that  permission  so  to  do  will 
not  ordinarily  be  implied  from  a  grant  of 
the  power  to  assess  property  generally  but 
must  be  given  expressly. 

The  liability  of  school  property  to  special 
assessment  is  considered  in  the  notes  to  Mat- 
ter of  Howard  Ave.  t.  Seattle,  12  Ann.  Cas. 
417;  Kalispell  v.  School  Dist.  No.  6,  Ann. 
Cas.  1913D  1101;  and  Franklin  County  v. 
Ottawa,  33  Am.  St.  Rep.  396.  Wtr  a  discus- 
sion of  the  property  subject  to  a  special  sew- 
er assessment  see  the  note  to  Graham  ?. 
Grand  Rapids,  Ann.  Cas.  1915D  380. 

National  Property^ 

Public  property  of  the  national  govern- 
ment is  not  subject  to  special  assessment 
for  local  improvements.  Fagan  v.  Chicago, 
84  111.  227;  Ford  v.  Great  Falls,  46  Mont. 
292,  127  Pac.  1004;  Ivinson  v.  Hance,  1  Wyo. 
270.  See  also  Dobbins  v.  Erie  County,  16 
Pet.  447,  10  U.  S.  (L.  ed.)  1022;  Nathan  v. 
Louisiana,   8    How.   82,    12    U.    S.    (L.   ed.) 
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992;  People  t.  Shearer,  30  Cal.  645;  People 
V.  McCreery,  34  Cal.  432;  McLean  County  v. 
Bloomington,  106  lU.  209;  San  Diego  v. 
Linda  VisU  Irrigation  Diet.  108  Cal.  189, 
41  Pac.  291,  35  L.R.A.  33;  Edwards,  etc. 
Constr.  Co.  v.  Jasper  County,  117  la.  365, 
90  N.  W.  1006,  94  Am.  St.  Rep.  301;  Whit- 
taker  V.  Deadwood,  23  S.  D.  538,  122  N.  W. 
590,  139  Am.  St.  Rep.  1076.  Comipart  Balti- 
more V.  Oreen  Mt.  Cemetery,  7  Md.  517. 

Thus  in  Ford  v.  Great  Falls,  46  Mont. 
292,  127  Pac.  1004,  the  court  after  stating 
the  rule  that  an  exemption  from  taxation 
does  not  exempt  from  special  assessment 
said:  ''Though  property  belonging  to  the 
federal  government  is  exempted  in  the  same 
terms  as  is  the  other  property  enumerated, 
and  would  otherwise  fall  within  the  letter 
of  the  decision,  yet  for  the  reason  that  the 
federal  government  is  supreme  within  the 
purview  of  the  powers  granted  to  it  by  the 
constitution,  and  cannot  be  subject  to  any 
state,  its  property  is  exempt  from  special 
assessments,  as  well  as  ordinary  taxes,  and 
this  even  in  the  absence  of  any  such  provi- 
sions as  those  found  in  our  constitution  or 
state  laws." 

In  Fagan  v.  Chicago,  84  III.  227,  it  was 
held  that  the  city  of  Chicago  had  no  power 
to  levy  a  special  assessment  for  paving  a 
street  on  a  block  of  ground  owned  by  the 
United  States  Government  and  used,  with 
the  buildings  thereon,  for  the  purposes  of  a 
post  office,  custom-house,  courts,  etc.  The 
court  said:  "A  municipal  corporation  has 
no  power  to  assess  or  exact  from  the  state 
or  the  general  government  any  sum  for  bene- 
fits conferred." 

So  in  Ivlnson  v.  Hance,  1  Wyo.  270,  the 
court  said  that  there  was  no  room  to  doubt 
that  there  was  no  power  given  to  either  the 
territorial  legislature,  or  any  municipal  cor- 
poration within  the  territory,  to  tax  lands 
the  title  to  which  was  in  the  United  States, 
and  that  they  were  expressly  prohibited  by 
the  sixth  section  of  the  organic  act  from 
the  assessment  or  collection  of  taxes  from 
lands  so  long  as  the  title  remained  in  the 
United   States. 

In  Homsey  Urban  Dist.  Council  v.  Hen- 
nell  [1902]  2  K.  B.  (Eng.)  73,  66  J.  P.  613, 
71  L.  J.  K.  B.  479,  86  L.  T.  N.  S.  423,  50 
W.  R.  521,  it  was  held  that  the  commanding 
officer  of  a  volunteer  corps,  who  had  acquired 
premises  by  virtue  of  the  Volunteer  Act  of 
1863,  for  the  use  of  the  corps,  was  not  liable 
to  pay  an  assessment  as  an  owner  inasmuch 
as  the  premises  were  owned  on  behalf  of 
the  crown. 

State  JPr&perty. 

A  municipality  has  no  power  without  leg- 
islative permission  to  levy  a  special  assess- 
ment on  state  property  within   its   borders. 


State  V.  Hartford,  50  Conn.  89,  47  Am.  Rep. 
622;  State  v.  Kilburn>  81  Conn.  9,  69  Atl. 
1028,  129  Am.  St.  Rep.  205;  Fagan  v.  Chi- 
cago, 84  111.  227;  In  re  Mt.  Vernon,  147  Dl. 
359,  35  N.  E.  533,  23  L.R.A.  807;  Polk 
County  Sav.  Bank  v.  State,  69  la.  24,  28 
N.  W.  416.  A  fortiori  state  property  may 
be  expressly  exempted  from  special  assess- 
ments. People  V.  Austin,  47  Cal.  353.  The 
rule  has  been  put  on  the  ground  that  the 
property  of  the  state  cannot  be  taken  on 
execution.  Edwards,  etc.  Constr.  Co.  v. 
Jasper  County,  117  la.  365,  90  N.  W.  1006, 
94  Am.  St.  Rep.  301.  See  also  State  v.  Hart- 
ford, 50  Conn.  89,  47  Am.  Rep.  622.  So  a 
constitutional  provision  whereby  certain 
state  lands  are  made  inalienable  has  been 
said  to  preclude  the  levy  of  a  local  assess- 
ment thereon.  Ell  wood  v.  Rochester,  43  Hun 
102,  6  N.  Y.  St.  Rep.  ^2,  affirmed  122  N.  Y. 
229,  25  N.  E.  238;  State  v.  Savidge  (Wash.) 
163  Pac.  738.  But  in  Cotting  v.  Com.  205 
Mass.  523,  91  N.  E.  900,  it  was  said  that 
though  the  lien  of  an  assessment  cannot  be 
enforced  against  state  lands,  the  lien  of  an 
assessment  for  an  Improvement  commenced 
while  the  land  belongs  to  the  state  may  later 
be  enforced  against  a  purchaser  thereof. 

A  constitutional  prohibition  against  suits 
against  the  state  has  also  been  held  to  pre- 
clude the  levy  of  a  special  assessment  on  its 
property.  In  re  Mt.  Vernon,  147  111.  359, 
35  N.  E.  533,  23  L.RA.  807. 

The  state  may  if  it  so  desires  subject  ita 
property  to  special  assessments.  The  ques- 
tion is  entirely  one  of  legislative  policy. 
Higgins  V.  Chicago,  18  111.  276;  State  v. 
Elizabeth,  65  N.  J.  L.  483,  47  Atl.  455, 
affirmed  66  N.  J.  L.  688,  52  Atl.  1130.  And 
a  constitutional  exemption  ol  the  property 
of  the  state  from  "taxation"  does  not  pre- 
vent such  a  grant.  Hager  v.  Cast,  119  Ky. 
502,  84  S.  W.  556,  67  L.R.A.  815;  Hassan 
V.  Rochester,  67  N.  Y.  528. 

A  grant  of  the  power  to  levy  special  assess- 
ments on  state  property  is  not  to  be  implied 
from  a  statute  giving  a  general  power  to 
make  assessments  to  meet  the  cost  of  local 
improvements.  The  intent  that  the  property 
of  the  state  shall  be  subject  to  assessment 
must  be  clearly  expressed.  Huntsville  v. 
Madison  County,  166  Ala.  389,  52  So.  326. 
139  Am.  St.  Rep.  45;  State  v.  Hartford,  50 
Conn.  S9,  47  Am.  Rep.  622;  State  v.  Kil- 
burn,  81  Conn«  9,  69  Atl.  1028,  129  Am.  St. 
Rep.  205;  Fagan  v.  Chicago,  84  111.  227; 
Polk  County  Sav.  Bank  v.  State,  69  la.  24, 
28  N.  W.  416;  Baltimore  County  Com*rs  v. 
Maryland  Insane  Hospital,  62  Md.  127.  And 
see  Van  Steen  v.  Beatrice,  36  Neb.  421,  54 
N.  W.  677. 

In  State  v.  Kilburn,  supra,  the  court  said : 
'The  city  could  not,  without  the  permission 
of  the  state,  assess  benefits  against  it  as  the 
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owner  of  land  benefited  by  a  public  improve- 
ment. General  expressions,  granting  it  lib- 
erty to  assess  all  persons  specially  benefited 
would  not  import  such  permission.  The  state 
holds  the  immunities  in  this  respect  belong- 
ing by  the  English  common  law  to  the  King. 
It  is  not  to  be  sued  without  its  consent.  Its 
rights  are  not  to  be  diminished  by  statute, 
unless  a  clear  intention  to  that  effect  on  the 
part  of  the  legislature  is  disclosed,  by  the 
use  of  express  terms  or  by  force  of  a  neces- 
sary implication." 

So  in  Baltimore  County  Comers  v.  Mary- 
land Insane  Hospital,  62  Md.  127,  construing 
a  statute  allowing  an  assessment  "upon  the 
owners  of  tlie  property  benefited,"  it  was 
said:  ''The  phraseology  of  the  act  on  which 
tliis  suit  is  sought  to  be  maintained,  is  that 
common  and  appropriate  to  legislation  de- 
signed to  alFect  private  property  only.  The 
word  'owner'  is  used  interchangeably  with 
the  word  'person;  '  and  it  is  not  to  be  sup- 
posed that  the  state  would  refer  to  itself  by 
such  designations,  if  meaning  to  subject  its 
own  property  to  the  operation  of  the  act. 
The  question  at  issue  being  one  of  the  in- 
tent of  the  legislature,  it  cannot  be  success- 
fully contend(>d  that  the  state  meant  to  be- 
come a  party  litigant  before  the  county  com- 
missioners, or  the  circuit  court,  under  the 
description  of  *any  person  aggrieved;  '  nor 
to  subject  its  property  to  a  lien  and  exe- 
cution on  failure  to  pay  the  assessment,  as 
is  provided  in  case  of  default  in  section  6  of 
said  act.  Plain  and  apt  words  to  subject 
the  property  of  the  state  to  such  a  process 
cannot  be  found  in  our  opinion  in  the  act  in 
question,  which  by  fair  and  reasonable  con- 
struction can  be  held  to  apply  to  the  case 
only  of  such  private  parties  or  bodies  cor- 
porate as  owned  their  property,  and  whose 
property  would  be  benefited  by  an  improve* 
ment   confessedly    local." 

In  Polk  County  Sav.  Bank  v.  State,  69  la. 
24,  28  N.  W.  416,  the  court  said:  "The  city 
has  such  powers  only  with  reference  to  the 
subject  as  are  conferred  upon  it  by  statute; 
and,  if  the  power  to  assess  the  cost  of  said 
improvement  against  the  property  of  the 
state  is  not  conferred  by  the  act  referred  to 
above,  it  does  not  exist.  Tlie  first  section 
of  the  act  empowers  the  councils  of  cities 
of  the  first  class  to  provide  by  ordinance  for 
the  construction  of  sewers,  and  to  pay  the 
cost  of  constructing  the  same  out  of  the 
general  fund  of  the  city,  or  assess  the  same 
on  the  adjacent  property,  or  to  levy  a  sewer- 
age tax  within  the  sewerage  district,  out  of 
which  to  pay  the  cost  of  constructing  the 
f*ame.  Another  section  of  the  act  provides 
that  special  taxes  levied  under  it  for  the 
construction  of  sewers  shall  be  payable  by 
the  owners  personally  at  the  time  of  the 
assessment,   and   shall    be   a    lien    upon    the 


property  so  assessed,  and  that  the  pr<^perty 
may  be  sold  for  the  payment  thereof  in  the 
same  manner  and  with  like  effect  as  in  case 
of  sales  for  the  nonpayment  of  ordinary  city 
taxes,  it  is  apparent,  we  think,  from  a 
casual  reading  of  the  statute  that  the  legis- 
lature never  intended  to  confer  upon  cities 
the  authority  contended  for  in  this  case.  It 
is  not  conferred  in  express  terms  by  any  pro- 
vision of  the  act.  If  it  had  been  the  inten- 
tion to  confer  such  power,  we  would  natural- 
ly expect  to. find  some  provision  making  it 
the  duty  of  some  officer  or  agent  of  the  state 
to  pay  such  assessments  when  made,  and  mak- 
ing the  necessary  appropriations  for  meeting 
such  charges  when  they  accrued.  But  no 
such  provisions  have  been  enacted.  The 
power  to  sell  the  property  assessed  for  the 
payment  of  the  tax  is  as  certainly  conferred 
by  the  act  as  is  the  power  to  make  the  as- 
sessment; and,  if  the  position  of  plaintiffs 
and  the  city  is  correct,  it  follows  that  the 
capitoi  of  the  state,  or  any  of  its  charitable 
or  reformatory  institutions^  which  may  be 
situated  within  cities  of  the  first  class,  may 
be  sold  for  the  payment  of  such  assessments, 
and  the  title  of  the  state  thereto  divested. 
We  will  not  presume  that  such  a  result  was 
intended." 

In  State  v.  Hartford,  50  Conn.  89,  47  Am. 
Bep.  622,  it  waa  said:  "The  appellees  urge 
upon  our  consideration  the  fact  that  the 
property  in  question  belonging  to  the  state 
will  be  benefited  to  the  amount  of  the  as- 
sessment by  the  construction  of  the  sewer, 
and  that  it  is  unjust  that  individuals  should 
bear  the  burden  properly  belonging  to  the 
property  of  the  state,  while  it  virtually  puts 
into  its  treasury  the  enhanced  value  of  its 
property  acquired  at  others'  expense.  It  Is 
said  that  this  is  akin  to  the  taking  of  private 
property  without  compensation.  But  con- 
siderations like  these  should  be  addressed  to 
the  legislature,  and  not  to  the  court,  whose 
duty  and  power  extend  only  to  the  deter- 
mination of  what  the  law  is,  and  not  to  that 
of  what  it  should  be." 

In  Washington  it  is  expressly  provided  by 
statute  that  all  state  lands  except  tide  lands 
situated  within  the  limits  of  an  incorporated 
city  "may  be  assessed  and  charged  for  the 
cost  of  local  improvements  specially  benefit- 
ing such  lands  which  may  be  ordered  by  the 
proper  authorities  of  any  such  city."  See 
In  re  Western  Ave.  93  Wash.  472,  161  Pac. 
381.  But  the  foregoing  statute  has  been  held 
to  be  invalid  to  the  extent  that  it  attempt^ 
to  <;rant  a  right  to  assess  harbor  areas  in 
navigable  non-tidal  waters,  harbor  areas  and 
tide  lands  being  alike  declared  by  the  con- 
Ktitution  to  be  inalienable.  State  v.  Savid^e 
(Wash.)  163  Pac.  738.  Not  only  is  the  in- 
terest of  the  state  in  tide  lands  not 
subject     to     an     assessment     for     local     im- 
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provements,  but  the  rights  of  private  lea- 
sees therein  are  not  subject  to  assessment, 
without  express  legislative  authority.  Rabcl 
V.  Seattle,  44  Wash.  482,  87  Pac.  520.  And 
see  North  American  Lumber  Co.  v.  Blaine, 
81  Wash.  13,  142  Pac.  438.  Legislative  au- 
thority has  however  been  granted  for  the 
assessment  of  private  leasehold  interests  in 
tide  lands.  Trimble  v.  Seattle,  64  Wash.  102, 
118  Pac.  647,  affirmed  231  U.  S.  683,  34  S. 
Ct.  218,  58  U.  S,  (L.  ed.)  435.  Such  a  grant 
does  not  however  permit  the  assessment  of 
leasehold  interest  in  harbor  areas.  North 
American  Lumber  Co.  v.  Blaine,  supra. 

County  Property, 

In  one  jurisdiction  it  is  held  that  a  con- 
stitutional exemption  of  county  property 
from  **taxation"  precludes  the  levy  of  a 
special  assessment  thereon.  Harris  County 
V.  Boyd,  70  Tex.  237,  7  S.  W.  713,  wherein 
the  court  said:  "There  is  no  apparent  rea- 
son why  the  exemptions  in  the  constitution 
should  not  be  taken  in  the  ordinary  and 
more  comprehensive  sense  so  as  to  include 
all  taxation,  special,  as  well  as  general.  The 
purposes  of  the  exemption  obtain  equally 
against  special  assessments  as  against  gen- 
oral  taxation.  The  inhibition  against  sale 
would  seem  to  negative  the  power  to  assess. 
If  the  property  cannot  be  subjected  by  sale 
to  the  tax  a  mere  assessment  in  many  cases 
would  be  useless.  Besides  in  any  decree  fore- 
closing a  lien,  execution  ordinarily  runs 
against  the  defendant  for  the  residue  after 
exhausting  the  subject  of  the  lien.  (Rev. 
Stats,  art.  1340. )  To  allow  judgment  to 
run  against  the  county  first  would  be  to 
allow  the  city  authorities  to  add  to  the  coun- 
ty liabilities  and  increase  the  taxation  neces- 
sary to  be  levied  by  the  county  commissioners. 
They  are  intrusted  with  the  discretion  of  de- 
termining, at  least  so  far  as  contracts  extend, 
what  outlay  be  made  of  the  general  revenues 
of  the  county.  They  should  not  be  interfered 
with  by  the  city  authorities." 

In  other  jurisdictions,  while  a  legislative 
power  to  permit  the  levy  of  special  assess- 
ments on  county  property  is  recognized,  it 
is  held  that  a  statute  granting  the  power 
to  make  local  ^assessments  will  not  be  con- 
strued as  extending  to  county  property  un- 
less such  an  intent  unmistakably  appears. 
Huntsville  v.  Madison  County,  166  Ala.  389, 
52  So.  326,  139  Am.  St.  Rep.  45;  Edwards  v. 
Ocala,  58  Fla.  217,  50  So.  421;  La  Grange 
V.  Troup  County,  132  Ga.  384,  16  Ann.  Cas. 
885,  64  S.  E.  267 ;  Mt.  Sterling  v.  Montgom- 
ery County,  152  Ky.  637,  153  S.  W.  952,  44 
L.R.A.(N,S.)  57;  Clinton  v.  Henry  County, 
115  Mo.  557,  22  S  W.  494,  37  Am.  St.  Rep. 
415;  Von  Steen  v.  Beatrice,  36  Neb.  421, 
54  N.  W.  677 ;  Morristown  v.  Hamblen  Coun- 
ty, 136  Tenn.  242,  188  S.  W.  796.     See  also 


Worcester   County  t.  Worcester,   116  Mass. 
193,  17  Am.  Rep.  159. 

Thus  in  Edwards  v.  Ocala,  58  Fla.  217,  50 
So.  421,  the  court  said:  "Under  our  sys- 
tem of  county  and  municipal  government 
statutory  authority  given  to  .a  city  to  impose 
and  enforce  special  assessments  for  local 
street  improvements  will  be  held  not  to  ex- 
tend to  a  county  courthouse  square  located 
in  the  city  and  used  for  governmental  pur- 
poses, unless  an  intent  to  include  such  prop- 
erty clearly  appears  from  the  statute." 

In  Huntsville  v.  Madison  County,  166  Ala. 
389,  52  So.  326,  139  Am.  St.  Rep.  45,  the 
court  said  that  general  language  in  a  statut* 
giving  to  cities  power  to  levy  assessments 
for  street  improvements  was  not  sufficient 
to  embrace  the  property  of  a  county  which 
was  devoted  to  strictly  public  uses,  unless 
the  intent  of  the  legislature  to  render  it  so 
clearly  appeared. 

So  in  Morristown  v.  Hamblen  County,  136 
Tenn.  242,  188  S.  W.  796,  the  court  said: 
"The  act  contains  no  direct  or  special  au- 
thority for  the  making  of  such  special  as- 
sessment on  the  county's  property.  The 
property  of  the  county,  in  fact,  is  not  men- 
tioned at  all  in  tlie  act,  and  if  the  liability 
be  adjudged  it  must  be  on  the  assumption 
that  a  general  act  will  confer  the  power.  We 
are  of  the  opinion  that  the  power  must  be 
specially  conferred  in  order  to  affect  the 
county,  since  it  is  but  an  arm  of  the  state 
government." 

Likewise  in  La  Grange  ▼.  Troup  County, 
132  Ga.  384,  16  Ann.  Cas.  885,  64  S.  E.  267, 
it  was  said:  "We  think  the  better  view  is 
that  where  general  power  is  given  a  munici- 
pality to  levy  local  assessments  upon  the 
property  benefited  by  street  improvements, 
and  there  is  no  provision  clearly  showing 
that  public  property  shall  be  subject  to  such 
assessment,  there  is  an  implied  exception  in  . 
favor  of  its  exemption." 

In  Clinton  v.  Henry  County,  115  Mo.  557, 
22  S.  W.  494,  37  Am.  St.  Rep.  415,  holding 
the  property  of .  a  county  used  ifor  public 
purposes  to  be  exempt  from  a  special  im- 
provement tax  imposed  by  the  city,  the  court 
said:  "The  property  here  in  question  is 
strictly  public  property,  and  on  well  settled 
principles  of  law  cannot  be  held  liable  for 
these  loc^l  improvement  assessments  until 
the  legislature  so  says  in  clear  terms  or  by 
necessary  implication,  and  that  it  has  not 
done  by  the  statute  relating  to  cities  of  the 
third  class.  Tliere  is  much  merit  in  the 
argument  that  the  public,  the  beneficial  own- 
er of  the  courthouse  property,  ought,  as  a 
matter  of  fairness,  to  bear  a  part  of  the 
cost  of  improving  the  streets,  but  the  argu- 
ment addresses  itself  to  the  legislature." 

Likewise  in  Worcester  County  v.  Wor- 
cester, 116  Mass.  193,  17  Am.  Rep.  159,  the 
court  said  that  the  charter  of  the  city  of 
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Worcester,  authorizing  local  assessments  on 
all  property  benefited,  did  not  extend  to 
property  of  the  county,  because  it  was  not 
clearly  expressed  that  such  property  might 
be  so  assessed. 

In  Von  Stecn  v.  Beatrice,  36  Neb.  421,  54 
N.  W.  677,  a  reference  in  a  city  charter  for 
the  payment  out  of  municipal  funds  of  the 
sum  which  would  otherwise  be  charged 
against  "real  estate  not  subject  to  assess- 
ment" was  held  in  connection  with  the  gen- 
eral policy  against  the  taxation  of  public 
policy  to  exclude  any  inference  of  an  inten- 
tion to  permit  the  assessment  of  county 
property. 

In  some  jurisdictions,  however,  it  is  held 
that  a  general  grant  of  the  power  to  assess 
the  cost  of  an  improvement  on  the  property 
benefited  thereby  gives  the  power  to  assess 
county  property  notwithstanding  an  exemp- 
tion of  such  property  from  "taxation." 
Higgins  V.  Chicago,  18  111.  276;  McLean 
County  V.  Bloomington,  106  III.  209;  Adams 
County  V.  Quincy,  130  111.  566,  22  N.  E.  624, 
6  L.R.A.  155;  Edwards,  etc.  Constr.  Co.  v. 
.Tasper  County,  117  la.  365,  90  N.  W.  1006, 
94  Am,  St,  Rep.  301;  Franklin  County  v. 
Ottawa,  49  Kan:  747,  31  Pac.  788,  33  Am. 
St.  Rep.  396;  Franklinton  v.  Police  Jury,  126 
La.  2,  52  So.  172;  Whittaker  v.  Deadwood, 
23  8.  D.  638,  122  N.  W.  590,  139  Am,  St. 
Rep.  1076.  See  also  In  re  Mt.  Vernon,  147 
111.  359,  35  N.  E.  533,  23  L.R.A.  807. 

Thus  in  Higgins  v.  Chicago,  18  111.  276, 
holding  that  the  assessment  of  public  taxes 
or  special  assessments  for  public  improve- 
ments on  public  property  of  the  county  was 
a  mere  matter  of  policy  the  court  said :  "The 
language  authorizing  an  assessment  on  prop- 
erty for  benefits  from  laying  or  extending 
streets  (Charter,  cap.  6,  sec.  2)  is  very  broad 
and  comprehensive,  and  no  reason  is  apparent 
why  the  public  square  may  not  receive  a 
due  share  of  the  benefit  with  any  other  real- 
ty on  the  9ame  street.  The  corporatiori  of 
the  city  or  the  county  may,  if  not  specially 
exempted,  justly  pay  a  part  of  the  assess- 
ments proportionate  to  the  benefits  conferred 
by  the  improvements." 

In  McLean  County  v.  Bloomington,  106 
III.  209,  the  court,  declaring  that  it  had 
been  too  long  and  too  firmly  committed  to 
the  doctrine  that  exemption  from  taxation 
did  not  exempt  from  special  assessments,  to 
admit  that  it  was  even  debatable,  said :  "The 
second  objection  rests  entirely  upon  the  as- 
sumption that  to  include  the  property  of 
counties  it  should  be  expressly  named, — ^that 
language,  however  comprehensive,  in  general 
terms  only,  is  not  sufficient.  The  rule  held 
by  this  court  is  directly  the  reverse  of  this 
assumption.  The  exemption,  not  the  inclu- 
sion, must  specifically  appear.  General 
language,  like  that  under  which  the  city  is 


proceeding,   includes  the  property  of   coun- 
ties, cities,  etc.,  as  well  as  private  property." 

So  in  Edwards,  etc.  Constr.  Co.  v.  Jasper 
County,  117  la.  365,  90  N.  W.  1006,  94  Am. 
St.  Rep.  301,  it  was  held  that  as  there  wa« 
no  statute  exempting  from  special  assess- 
ment the  property  of  a  county  occupied  by 
its  courthouse  and  public  buUdings,  a  city 
in  which  it  was  situated  had  the  right  to 
tax  it  as  other  property  and  compel  the  coun- 
ty authorities  to  pay  the  cost  of  the  im- 
provement. The  court  said:  "If  there  be 
any  exemption,  it  must  be  one  implied  by 
law,  for  the  statute  authorizing  the  assess- 
ment is  broad  enough  to  cover  all  owners 
of  property.  The  reaacm  for  exempting  prop- 
erty belonging  to  the  state  or  to  any  of  its 
Instrumentalities,  as  counties  and  cities,  from 
general  taxation,  does  not,  as  it  appears  to 
us,  apply  to  special  assessments.  While  au- 
thority to  levy  such  assessments  is  trace 
able  to  the  taxing  power,  they  are  neverthe- 
less assessed  on  the  theory  that  the  property 
against  which  they  are  levied  is  benefited 
thereby  to  the  extent  of  the  levy,  and  the 
municipality  acts  as  an  agent,  merely,  in 
collecting  the  tax.  The  district  improved 
is  never  coextensive  with  the  county  or 
city,  and  it  is  not  true  that  in  paying  the 
assessment  the  county  must  raise  money  to 
pay  over  to  itself,  and  that  no  one  would  be 
benefited  but  the  officers  employed  in  the 
collection  of  the  tax.  There  is  no  reason 
why  the  county,  the  city,  or  the  school  dis- 
trict should  not  pay  for  the  benefits  received 
by  it  the  same  as  any  other  property  owner. 
Of  course,  their  property  may  not  be  sold, 
but  there  is  no  reason  why  the  amount  of 
the  tax  should  not  be  paid  out  of  the  treasur- 
ies of  these  institutions;  and,  if  the  govern- 
ing bodies  fail  to  make  payment,  mandamus 
will  lie  to  compel  them  to  do  so.  .  .  . 
A  county  should,  in  our  judgment,  provide 
sidewalks  in  front  of  its  property,  and,  when 
the  city  orders,  pay  its  proportion  of  the 
costs  of  paving  the  streets.'* 

Likewise  in  Franklinton  v.  Police  Jury, 
126  La.  2,  52  So.  172,  it  was  held  that  the 
exemption  from  taxation  of  a  courthouse 
square  did  not  extend  to  a  special  assess- 
ment for  paving  sidewalks  levied  against 
all  abutting  real  estate.  The  court  said: 
"Act  147  of  1902  embraces  in  its  sweep  all 
abutting  real  estate.  This  act  specially  em- 
powers 'parish  sites,'  necessarily  including 
within  their  limits  the  parieh  courthouse  tmd 
grounds,  to  levy  special  assessments  on  all 
abutting  real  estate  for  sidewalk  purposes. 
It  follows,  as  a  necessary  implication,  that 
the  lawmaker,  as  he  did  not  except,  intend- 
ed to  include,  courthouse  squares,  without 
which  parish  sites  cannot  exist." 

In  Franklin  County  v.  Ottawa,  49  Kan. 
747,  31   Pac.   788,   33  Am.   St.  Hep.  396,  it 
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was  held  that  the  city  hiul  power  to  levy  on 
the  public  grounds  of  the  county,  used  for 
the  purposes  of  a  courthouse,  the  special 
assessments  necessary  to  improve  the  streets 
and  sidewalks  in  front  thereof,  without  the 
consent  of  the  county  commissioners.  The 
court  said:  "This  court  has  ruled  that  §  1, 
article  11,  of  the  constitution  of  the  state, 
providing  for  a  uniform  and  equal  rate  of 
assessment  and  taxation,  relat^  to  taxes, 
and  does  not  apply  to  such  special  assess- 
ments or  taxes  as  are  imposed  upon  abutting 
lot  owners  in  cities  for  street  improvements, 
.  .  .  It  has  been  decided  frequently  by 
this    court   that   a   citv   has   exclusive   care 

■r 

and  control  of  its  streets  and  sidewalks,  and 
must  make  them  reasonably  safe  for  travel. 
It  follows  necessarily  that  a  city 
must  keep  in  repair  its  streets  and  side" 
walks.  The  statute  provides  how  this  may 
be  done.  There  is  no  exemption  in  the  stat- 
ute of  the  courthouse  or  other  public  grounds. 
Streets  and  sidewalks  in  front  of  or  around 
a  courthouse  square,  or  other  public  ground, 
should  be  kept  in  as  safe  condition  by  the 
city  as  other  streets  and  sidewalks.  It  is 
not  just  that  the  other  abutting  lot  owners 
pay  the  special  assessments  intended  to  im- 
prove or  benefit  the  courthouse  square.  It 
is  certainly  unfair  that  the  taxpayers  of  the 
city  should  pay  for  all  the  special  improve- 
ments beneficial  to  the  courthouse  square, 
when  all  the  taxpayers  of  the  county  are 
equally  interested  therein." 

Municipal  Property, 

In  one  jurisdiction  it  is  held  that  a  mu- 
nicipality has  no  power  to  subject  its  own 
property  used  for  public  purposes  to  a  special 
assessment  for  a  local  improvement.  Her- 
man V.  Omaha,  75  Neb.  489,  106  N.  W.  593; 
State  V.  Several  Parcels  of  Land,  79  Neb. 
638,  113  N.  W.  248.  Thus  in  the  case  first 
mentioned  the  court  said:  "The  conclusion 
reached  from  an  examination  of  .  .  . 
authorities,  ...  is  that  it  is  competent 
for  one  political  subdivision  of  a  state  to  im- 
pose upon  another  subdivision  the  burden  of 
special  assessments  for  public  improvements, 
where  the  property  of  the  subdivision  so 
burdened  is  especially  benefited  thereby,  and 
this  upon  tlie  theory  that  the  general  public 
is  benefited  by  such  improvements.  No  case, 
however,  has  come  under  our  observation 
where  it  is  held  that  the  city,  or  other  mu- 
nicipality, should  be  required  to  assess  its 
own  property  to  pay  the  cost  of  jpublic  im- 
provements within  its  corporate  limits.'' 

In  other  jurisdictions  public  property  of 
the  municipality  is  not  subject  to  a  special 
assessment  for  local  improvements  unless  the 
assessment  of  such  property  is  expressly  au- 
thorized by  statute.  St.  Louis  v.  Brown,  155 
Ann.  Cas.  1917D — 54. 


Mo.  545,  56  S.  W.  298;  Barber  Asphalt  Pav- 
ing Co.  V.  St.  Joseph,  183  Mo.  451,  82  S.  W. 
64;  Robb  v.  Philadelphia,  25  Pa.  Super.  Ct. 
343.  Thus  in  the  case  last  cited  the  court 
said:  "Property  belonging  to  the  state  and 
its  municipalities,  and  which  is  held  for 
governmental  purposes,  is  presumed  to  be 
exempt,  and  is  not  included  in  any  designa- 
tion of  property  to  be  taxed,  however  sweep- 
ing, imless  the  statute  authorizing  the  tax 
expressly  so  provides." 

Ia  St.  Louis  V.  Brown,  155  Mo.  545,  56 
S.  W.  298,  it  was  said:  ''Whilst  it  is  com- 
petent for  the  law-making  power  to  include 
public  property  belonging  to  a  city  or  county 
within  the  limits  of  special  assessments  for 
public  improvements,  yet  such  property  is 
not  so  included,  unless  it  is  so  by  express 
oiactment  or  clear  implication,  and  where  the 
only  remedy  for  the  collection  of  the  tax  pro- 
vided by  law  is  of  a  character  inapplicable 
to  such  property  the  court  cannot  provide 
a  remedy,  but  must  conclude  that  the  law- 
makers did  not  intend  such  property  to  be 
affected  by  the  act.'' 

In  Harrisburg  v.  Shepler,  190  Pa.  St.  374, 
42  Atl.  893,  the  court  said  that  whether  as 
an  abstract  proposition  city  property  was 
liable  to  assessment  for  a  local  improvement' 
was  immaterial,  but  that  it  could  contract 
to  pay  a  part  of  the  cost  of  such  improve- 
ment which  could  have  been  assessed  against 
property  which  it  owned  if  it  had  been  the 
property  of  private  individuals. 

By  the  great  weight  of  authority  public 
property  of  the  municipality  is  subject  to 
special  assessment  for  local  improvements. 

United  States. — Warner  ▼.  New  Orleans, 
87  Fed.  829,  59  U.  S.  App.  131,  31  C.  C.  A. 
238,  certiorari  granted  New  Orleans  v.  War- 
ner, 172  U.  8.  648,  19  S,  Ct.  884,  43  U.  S. 
(L.  ed.)  1179,  wppeal  di^miased  171  U.  S. 
686,  19  8.  Ct.  874,  43  U.  S.  (L.  ed.)  1179. 
See  also  Warner  v.  New  Orleans,  81  Fed.  645, 
62  U.  S.  App.  348,  26  C.  C.  A.  608,  modified 
New  Orleans  v.  Warner,  175  U.  S.  120,  20  S. 
Ct.  44,  44  U.  S.    (L.  ed.)    96. 

Illinois. — Higgins  v.  Chicago,  18  111.  276; 
Scammon  y.  Chicago,  42  Hi.  192;  McLean 
County  V.  Bloomington,  106  111.  209.  See 
also  West  Chicago  Park  Com'rs  v.  Chicago, 
152  111.  392,  38  N.  E.  697.  Compare  Tay- 
lor V.  People,  66  III.  322. 

Louisiana. — ^Marquez  v.  New  Orleans,  13 
La.  Ann.  319;  Correjolles  v.  Foucher,  26  La. 
Ann.  362;  Shreveport  v.  Weiner,  134  La. 
800,  64  So.  718. 

Michigaun. — Newberry  v.  Detroit,  164  Mich. 
410,  129  N.  W.  699,  32  L.R.A.(N.S.)  303,  17 
Detroit  Leg.  N.   1133. 

t^exjo  York. — In  re  Turfler,  44  Barb.  46; 
In  re  Church  St.  49  Barb.  455;  Ross  v.  .New 
York,  3  Wend.  333. 
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Ofcio.— Dick  ▼.  Toledo,  5  Ohio  Cir.  Dec. 
357,   11  Ohio  Cir.  Ct.  349. 

South  Dakota. — ^Whittaker  v.  Deadwood, 
23  S.  D.  538,  122  N.  W.  590,  139  Am.  St. 
Rep.   1076. 

Wisconsin. — Boyd  v.  Milwaukee,  92  Wis. 
456,  66  N.  W.  603. 

Thus  in  Dick  v.  Toledo,  5  Ohio  Cir. 
Dec.  167,  11  Ohio  Cir.  Ct.  349,  it  was 
held  that  property  of  the  city,  whether 
public  grounds  or  street  intersections,  was 
liable  for  an  assessment  for  street  improve- 
ments. The  court  ssaid:  "There  is  in  this 
street  a  space  that  was  originally  dedicated 
as  a  market  space.  It  is  claimed  by  the  city 
that  this  has  never  been  accepted;  but  an 
ordinance  of  the  city  was  introduced  in  evi- 
dence in  which  they  recognized  it,  and  that, 
in  our  judgment,  is  sufficient  to  amount  to 
an  acceptance,  and  that  this  property  is 
properly  dedicated  and  accepted  as  a  market 
space.  Along  the  boundaries  of  that  market 
space  the  city  improved  this  street  on  both 
sides,  and  at  a  greater  width  than  they  im- 
proved it  at  other  points  on  the  street.  They- 
should  pay  one-half  of  the  cost  of  making 
this  improvement  or  of  these  damages  along 
the  property  abutting  on  this  market  space, 
and  the  balance  should  be  assessed,  accord- 
ing to  the  terms  of  the  original  ordinance." 

In  New  Orleans  v.  Warner,  175  U.  S.  120, 
20  S.  Ct.  44,  44  U.  S.  (L.  ed.)  06,  the  court 
said:  ''The  argument  is  that  public  proper- 
ty, being  exempt  from  taxation,  is  also  ex- 
empt from  these  assessments;  but  the  au- 
thorities have  long  recognized  a  distinction 
between  general  taxes,  which  are  for  the 
benefit  of  the  public  generally,  and  which  in 
the  nature  of  things  the  public  must  di* 
rectly  or  indirectly  pay,  and  special  assess- 
ments for  the  benefit  of  particular  prop- 
erty, which  are  a  charge  upon  the  property 
benefited.  If  this  be  private  property,  then 
each  owner  of  such  property  pays  his  share; 
if  it  be  public  property,  the  city  pays  it  as 
the  agent  of  the  entire  body  of  its  citizens, 
who  are  assumed  to  have  been  benefited  to 
that  extent." 

So  in  Ross  v.  New  York,  3  Wend.  (N.  Y.) 
333,  it  was  said:  'The  property  of  the  cor- 
poration, if  benefited  by  the  improvement,  is 
as  much  the  subject  of  assessment  as  the 
property  of  individuals.  The  intention  of  the 
legislature  is  manifest,  that  the  property  in 
the  vicinity  shall  contribute  two-thirds  of 
the  expense,  and  whether  that  property  be- 
longs to  the  corporation  of  the  city,  or  any 
other  body  corporate,  or  to  individuals,  is 
immaterial." 

Likewise  in  Boyd  v.  Milwaukee,  92  Wis. 
456,  66  N.  W.  60*3,  the  court  said  that  the 
charter  of  the  city  provided  that  the  ex- 
pense of  paving  to  the  middle  of  the  street, 
opposite  public  grounds,  should  be  paid  from 


the  ward  fund.  In  the  case  of  In  re  Turfler, 
44  Barb.  (N.  Y.)  46,  it  was  held  that  a  city, 
the  owner  of  a  public  park,  had  the  power 
to  assume  a  portion  of  the  expense  of  pav- 
ing streets.  The  court  said:  "The  authori- 
ty over  the  streets,  and  the  regulating  and 
repairing  of  them,  was  originally  conferred 
upon  the  common  council  by  the  old  charter 
of  the  city.  They  were  authorized  to  lay 
out,  alter,  mend  and  repair  all  the  streets 
and  highways  then  or  thereafter  to  be  laid 
out  in  the  city  of  New  York,  in  such  manner 
as  they  should  judge  to  be  necessary  or  con- 
venient. This  necessarily  involved  the  right 
to  pay  for  the  same  out  of  the  treasury." 

In  Scammon  v.  Chicago,  42  111.  102,  in 
holding  that  a  public  park  owned  by  a  city 
was  not  exempt  from  special  assessments  for 
the  improvement  of  streets  on  which  it  abut- 
ted, the  court  said:  "The  practice  is  one 
that  should  be  sparingly  indulged,  and  should 
never  be  adopted  except  in  clear  cases." 

So  in  the  case  of  In  re  Church  St.  49 
Barb.  (N.  Y.)  465,  it  was  held  that  city 
parks  and  markets  assessed  for  benefit,  the 
payment  of  which  fell  on  the  city  treasury 
and  on  the  public  as  taxpayers,  had  the 
same  value  as  property  as  other  lands  and 
it  was  just  that  they  should  bear  a  pro 
rata  assessment  for  public  improvements. 

In  Newberry  v.  Detroit,  164  Mich.  410,  129 
N.  W.  699,  32  L.R.A.(N.S.)  303,  17  Detroit 
Leg.  N.  1133,  it  appeared  that  the  charter 
of  the  city  of  Detroit  provided  as  follows: 
"'For  the  purpose  of  such  assessment,  the 
lots  and  parcels  of  real  estate  situated  on 
said  street,  and  fronting  the  portion  there- 
of ordered  to  be  improved,  shall  consti- 
tute one  local  assessment  district ;  ^  .  . '  . 
the  cost  and  expense  of  the  paving  to  be  as- 
sessed according  to  frontage."  The  court  in 
construing  the  language  of  the  statute  said 
that  there  was  no  exemption  of  publ it- 
grounds  and  that  a  park  owned  by  the  city 
was  not  exempt  from  assessment  for  paving 
an  avenue  abutting  thereon. 

In  Marquez  v.  New  Orleans,  13  La.  Ann. 
319,  it  was  held  that  a  city  must  pay  her 
share  of  an  assessment  for  the  paving  of 
streets  on  which  a  public  promenade  belong- 
ing to  her  abutted.  The  court  said:  'The 
city  is  obliged  to  make  and  pay  for  one- 
half  of  the  paving  in  the  case  at  bar,  not 
only  from  the  effect  of  section  119  of  the 
citv  charter,  but  also  because  the  middle 
ground  in  Claiborne  street  is  the  property 
of  the  city  and  intended  or  dedicated  as  a 
public  promenade  and  for  the  public  good 
and  enjoyment.  It  is  then  just  when  the 
city  has  property  of  this  character,  that  she 
should  pay  her  proportion  of  expenses  neces- 
sary for  the  construction  of  a  public  high- 
way along  the  borders  of  her  property,  and 
not  coerce   opposite   proprietors  to  pay   the 
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whole,  and  thus  tax  them  in  particular  to  ^    Pac.  200.    And  in  Powell  v.  Walla  Walla,  64 


enable  the  community  to  enjoy  a  pleasant 
promenade  and  free  circulation  of  air."  See 
to  the  same  effect  CorejoUes  v.  Foucher,  26 
La.  Ann.  362. 

In  Shrcveport  v.  Weiner,  134  La.  800,  64 
So.  718,  wherein  it  appeared  that  a  city 
reserved  '^Esplanades*'-  as  grass  plots,  not 
forming  part  of  the  street,  the  court  said 
that  such  being  the  case,  the  city,  as  owner 
of  the  plots,  must  under  a  jurisprudence  now 
fairly  well  settled,  be  held  to  occupy  the  po- 
sition of  an  ordinary  abutting  owner,  and 
to  be  liable  as  such  for  assessments  for  im- 
provements. See  also  People  v.  Gilon,  41 
Hun  510,  3  N.  Y.  St.  Rep.  358.  Compare 
Crowley  v.  Police  Jury,  138  La.  488,  70  So. 
487. 

In  West  Chicago  Park  Com'rs  v.  Chicago, 
152  111.  392,  38  N.  E.  697,  the  court,  saying 
that  it  was  not  unmindful  that  the  rule  had 
become  well  established  that  public  grounds, 
such  as  parks,  owned  by  a  municipal  cor- 
poration, were  liable  to  assessment  for  their 
proper  share  of  the  burden  of  street  improve- 
ments made  by  the  corporation  and  therefore 
the  court's  conclusion  in  the  present  in- 
stance in  no  way  conflicted  therewith,  con- 
tinued as  follows:  "The  view  we  are  disposed 
to  take  in  the  present  case  is,  not  that  the 
parks  under  the  control  of  the  West  Chicago 
park  commissioners  are  exempt  from  assess- 
ment, by  the  proper  municipal  authority,  for 
local  street  improvements,  any  more  than 
the  other  public  grounds,  but  only  that,  by 
the  park  acts,  jurisdiction  to  make  such  afi- 
sessmente  is  withdrawn  from  the  city  of 
Cliicago,  the  parks  being,  by  force  of  those 
acts,  for  all  street  purposes,  taken  out  of 
the  territorial  limits  of  the  city  and  placed 
within  the  exclusive  jurisdiction  of  the  park 
board." 

In  Mansfield  v.  Lockport,  24  Misc.  25, 
52  N.  Y.  S.  571,  it  was  held  that  a  city 
could  not  levy  an  assessment  for  a  street 
improvement  on  the  ground  of  benefit,  the 
lands  by  dedication  or  long  user  having  be- 
come a  public  highway.  See  to  the  same 
effect  Granite  Bituminous  Paving  Co.  v.  Mc- 
Manua,  144  Mo.  App.  593,  129  S.  W.  448; 
Smith  V.  Buffalo,  90  ITun  118,  35  N.  Y.  S. 
635,  judgment  affirmed  150  N.  Y.  427,  54  N. 
E.  62.  Compare  Dick  v.  Toledo,  5  Ohio  Cir. 
Dec.  157,  11  Ohio  Cir.  Ct.  849. 

In  Boeres  v,  Strader,  3  Cine.  Super.  Ct. 
57,  it  was  held  that  the  owner  of  a  wharf 
could  not  claim  exemption  from  an  assess- 
ment, as  public  property,  where  he  retained 
the  right  to  wharfage  from  those  using  it. 

In  Spokane  v.  Curtis,  66  Wash.  555,  120 
Pac.  70,  the  court  said:  "The  city,  like  a 
private  owner,  can  only  be  assessed  for  an  im- 
provement where  it  is  especially  benefited." 
See  also  Spokane  v.  Miles,  72  Wash.  571,  131 


Wash.  582,  117  Pac.  389,  wherein  it  ap- 
peared that  a  city  could  not  devote  property 
purchased  by  it  for  use  as  a  park  to  the 
improvement  of  a  public  street,  it  was  held 
that  the  attempted  levy  of  an  assessment 
thereon  was  invalid  in  so  far  as  it  aouglit 
to  bind  the  property.  See  also  Spokane  v^ 
Fonnell,  75  Wash.  417,  135  Pac.  21L 
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Kentucky  Court  of  Appeals — Maroh  2,  1916. 

les  Ky.  789;  182  S.  W,  944. 


Aecideat     InmmrmMce    —    'Immediate'' 
Disability  —  Wl&at  Coaatitutes. 

An  accident  policy,  providing  for  payment 
of  death  claim,  declared  that  if  death  should 
result  independently  of  all  other  causes  with- 
in ninety  days  from  the  accident,  though  not 
necessarily  causing  immediate  and  continu- 
ous disability,  the  death  benefit  should  Iw 
paid,  while  if  injuries  should,  independently 
of  all  other  causes^  immediately,  continuously, 
and  wholly  disable  and  prevent  insured  from 
performing  all  duties  pertaining  to  his  occu- 
pation, the  death  benefit  should  be  paid  in 
case  of  death  occurring  within  200  weeks  of 
the  date  of  the  accident.  Insured,  a  dentist, 
injured  his  finger  with  a  burr,  contracting 
blood  poisoning  in  the  wound,  though  for 
several  days  before  he  was  forced  to  retire, 
he  was  able  to  go  to  his  oflSce  and  perform 
part  of  his  ordinary  duties.  After  a  month 
in  bed,  he  returned  to  his  office  and  for  over 
three  months  performed  all  of  his  regular 
duties,  dying  suddenly  at  the  end  of  that 
period.  It  is  held  that  insured's  disability 
was  immediate  and  continuous  during  the 
time  between  the  infliction  of  the  wound  and 
the  development  of  infection,  and  so  recov- 
ery cannot  be  defeated  on  the  ground  that 
there  was  no  continuous  disability. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  case,  as  insured  discharged  all  the 
duties  of  his  profession  as  a  dentist  during 
the  three  months  before  he  met  his  death, 
the  accident  cannot  be  held  to  have  caused 
continuous  and  immediate  disability  up  to 
the  time  of  death,  and  therefore  the  question 
should  not  be  sulnnitted  to  the  jury. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jefferson 
county.  Common  Pleas  Branch,  Second  Divi- 
sion. 
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Action  by  Mary  R.  Doyle,  plaintiff,  against 
New  Jersey  Fidelity  and  Plate  Glass  Insur- 
ance Company,  defendant.  Judgment  for  de- 
fendant. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Affieued. 

Hite  H.  Huffaker  and  Btraua,  Let  d  Krie- 
ger  lor  appellant. 

Hugh  B,  Fleece  for  appellee. 

[789]  Clabke,  J. — Dr.  Howard  S.  Doyle,  a 
dentist  in  Louisville,  on  June  21,  1912,  while 
operating  upon  a  tooth  for  a  patient  was 
injured  by  a  burr,  with  which  he  was  work- 
ing, slipping  [790]  against  and  woimding  the 
knuckle  of  the  second  finger  of  his  left  hand. 
The  finger  about  the  wound  became  inflamed, 
and  the  doctor  became  ill,  but  for  several 
days  was  able  to  go  to  his  office  and  perform 
a  part  of  his  ordinary  duties.  His  condition 
continued  to  grow  worse  until  on  the  26th  or 
29th  of  June  he  was  forced  to  go  to  bed,  and 
it  developed  that  he  was  suffering  from  blood 
poisoning  as  a  result  of  this  injury  to  his 
finger.  He  was  confined  to  his  bed  continu- 
oui<ly  until  July  31st,  when,  contrary  to  the 
advice  of  his  physican,  he  returned  to  his 
office;  and  from  August  7th  until  November 
4th,  he  was  at  his  office  regularly  and  per- 
formed at  times  substantially  all  of  his  ac- 
customed duties,  though  feeling  badly  much 
of  the  time. 

On  the  night  of  November  4,  1912,  about 
four  months  and  a  half  after  the  injury  to  hia 
finger,  he  was  taken  violently  ill  and  died 
suddenly. 

At  the  time  of  this  accident  Dr.  Doyle  was 
insured  under  an  accident  policy  issued  by 
appellee,  and  his  mother,  the  appellant,  was 
the  beneficiary  thereunder.  The  appellee  hav- 
ing refused,  alter  receiving  proof  ol  the 
doctor's  death,  to  pay  the  appellant  the 
indemnity  provided  for  death  under  said  pol* 
icy,  she  filed  this  suit. 

Upon  the  trial  at  the  close  of  all  the  evi- 
dence the  court  sustained  appellee's  motion 
for  a  peremptory  instruction,  and  entered 
a  judgment  dismissing  appellant's  petition,  to 
reverse  which  judgment,  upon  the  ground 
that  the  peremptory  instruction  was  erro- 
neously given,  appellant  is  prosecuting  this 
appeal. 

The  policy  sued  on  provides  for  the  pay* 
ment  of  $2,509.00  to  the  beneficiary  upon 
the  death  of  the  insured  under  the  conditions 
set  out  in  the  two  following  clauses: 

"If  any  one  of  the  losses  named  in  this 
section  shall  result  directly  and  independent- 
ly of  all  other  causes  from  such  injuries  with- 
in ninety  days  from  date  of  accident,  but 
not  necessarily  causing  immediate  and  con- 
tinuous disability,  th«  company  will  pay  the 
sum  set  opposite  such  loss,  and  in  addition 
the  weekly  indemnity  from  date  of  accident; 


or,  if  such  injuries  shall,  directly  and  ta- 
dependently  of  all  other  causes,  inunediately, 
continuously  and  wholly  disable  and  prevent 
the  assured  from  performing  any  and  every 
kind  of  duty  pertaining  to  his  occupation, 
and  during  the  period  of  such  continuous 
disabilty,  and  within  two  hundred  weeks  from 
date  of  [791]  the  accident  shall  result  in  any 
one  of  the  losses  hereafter  named  in  thia 
section,  the  company  will  pay  the  sum  set 
opposite  such  loss,  and  in  addition  thereto 
the  weekly  indemnity  from  date  of  accident 
to  date  of  death,  dismemberment  or  loss  of 
sight.*' 

The  insured  did  not  die  for  more  than 
ninety  days  after  the  injury,  and  the  fi ra4 
ol  the  two  above  clauses  has  no  application 
here  except  that  it  may  be  helpful  to  a 
correct  understanding  of  the  second  clause 
under  which  appellee's  liability  is  asserted. 

Appellee's  defense  is  a  denial  that  "re- 
sulting directly,  independently  and  exclu- 
sively of  all  other  causes  by  reason  of  sach 
wounding  and  simultaneously  therewith,  he 
was  inoculated  with  septicaemia  or  blood 
poisoning,  due  directly  or  at  all  to  said  bodily 
injury  sustained  while  said  policy  was  in 
force,  and  defendant  denies  that  it  resulted 
directly  and  independently  of  all  other 
causes  in  his  immediate,  continuous  or  total 
disablement  so  as  to  prevent  him  from  per- 
forming any  and  every  kind  of  duty  pertain- 
ing to  his  occupation  or  that  said  injury 
resulted  directly  or  indirectly,  exclusively  or 
independently  of  all  other  causes  in  his  death 
on  the  fourth  day  of  November,  .1912,  and 
defendant  denies  that  the  death  of  said  How- 
ard S.  Doyle  was  caused  either  directly  or 
indirectly  by  said  accident." 

While  it  is  not  contended  in  this  case 
that  death  from  blood  poisoning  resulting 
from  an  accident  was  not  covered  by  the  pol- 
icy held  by  the  insured,  it  is  contended  by 
couns^  for  appellee  that  the  insured's  dis- 
ability was  not  immediate,  total  or  continu- 
ous during  the  period  from  June  2l8t  to  June 
20th  or  29th  while  the  infection  was  develop- 
ing, and  therefore  appellee  was  not  liable. 
This  contention  has  been  allowed  in  some 
jurisdictions,  authorities  for  which  are  cited 
for  appellee,  but  this  court  in  the  case  of 
the  Continental  Casualty  Co.  v.  Mathis,  150 
Ky.  477,  150  S.  W.  507,  refused  to  follow 
that  doctrine,  and  held  that  under  a  clause 
similar  to  the  one  before  us  now  the  in- 
sured suffered  an  immediate  and  continuoua 
disability  upon  facts  quite  similar  to  those 
in  this  case,  citing  Commercial  Travelers  v. 
Barnes,  72  Kan.  293,  7  Ann.  Cas.  809,  80  Pac. 
1020;  Brendon  v.  Traders'  etc.  Ace.  Co.  84 
App.  Div.  530,  82  N.  Y.  S.  860;  Hohn  v.  Inter- 
state Casualty  Co.  115  Mich.  79,  72  N.  W. 
1105;  Ombeig  v.  U.  S.  Mut.  Ace.  Assoc.  101 
Ky.  303,  40  S.  W.  909,  72  Am.  St.  Rep.  413; 
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Gary  v.  Preferred  Ace.  Ins.  Co.  127  Wis.  «7, 
7  Ann.  Cas.  484,  106  N.  W.  1055,  116  Am. 
St.  Rep.  997,  5  L.R.A.(N.S.)  926  and  note, 
and  Central  Ace.  Ins.  Co.  v.  Rembe,  220  111. 
151,  6  Ann.  Cas.  165,  77  N.  E.  123,  110  Am. 
St.  Rep.  235,  6  L.R.A.(N.S.)  933. 

[792]  And  in  the  same  case  this  court  ex- 
pressly disavowed  the  dictum  in  General  Ace. 
etc.  Assur.  Corp.  v.  Meredith,  141  Ky.  92, 
132  S.  W.  191,  "which  is  cited  and  relied  upon 
by  appellee  here. 

In  the  Mathis  case  the  insured  was  a 
physician  in  whom  blood  poisoning  developed 
as  a  result  of  an  accident,  and  who,  while  the 
infection  was  developing,  for  three  days  at- 
tempted to  attend  to  the  duties  of  his  calling. 
In  the  case  at  bar  the  insured  during  a  period 
of  from  five  to  eight  days  made  the  same 
attempt  under  similar  circumstances,  and 
being  convinced  that  the  reasoning  and  deci- 
sion of  this  court  in  the  Mathis  case  are 
sound,  we  are  imwilling  to  depart  there- 
from, and  it  results  that  this  contention  of 
counsel  for  appellee  is  untenable,  as  the  trial 
court  held. 

2.  The  next  question  presented  is  whether 
or  not  the  insured's  condition,  evidenced  by 
his  acts  froin  August  7th  until  November  4th 
as  disclosed  from  the  evidence,  was  such  as 
warranted  a  determination  by  the  jury  of 
whether  or  not  the  insured's  disability  was 
continuous  and  entire,  as  claimed  by  appel- 
lant;  or  whether  it  was  such  as  to  warrant 
the  court  in  sustaining  appellee's  motion  for 
a  directed  verdict  in  its  favor  as  contended 
by  appellee. 

Upon  this  question  there  is  also  much  con- 
trariety in  the  authorities  of  different  juris- 
dictions, depending  upon  whether  a  strict 
or  a  liberal  construction  is  given  to  the  words 
•^continuously"  and  "wholly"  when  used  in 
an  accident  insurance  policy  with  reference 
to  disability  in  a  clause  similar  to  the  second 
clause  in  the  policy  before  us  here. 

In  the  case  of  the  National  L.  etc.  Ins.  Co. 
V.  O'Brien.  155  Ky.  409,  159  S.  W.  1134,  this 
court  after  an  extensive  review  of  the  author- 
ities from  the  different  states  upon  this  ques- 
tion, without  attempting  to  harmonize  the 
differences,  adopted  a  liberal  rather  than  a 
strict  construction  of  such  a  clause,  and  in 
support  of  that  conclusion  cited  the  following 
authorities:  Youncr  v.  Travelers*  Ins.  Co.  80 
Me.  244,  13  Atl.  896;  Lobdill  v.  Laboring 
Men's  Mut.  Aid  Assoc.  69  Minn.  14,  71  N.  W. 
696,  65  Am.  St.  Rep.  542,  38  L.R.A.  537; 
Pennington  v.  Pacific  Mut.  L.  Ins.  Co.  85  la. 
468,  52  N.  W.  482,  39  Am.  St.  Rep.  306 ;  Mc- 
KinW  V.  Bakers'  Ace.  Ins.  Co.  106  la.  81,  75 
N.  W.  670;  Commercial  Travelers'  Ace. 
Assoc.  V.  Springsteen,  23  Ind.  App.  657,  55  N. 
E.  973;  Neafie  v.  Manufacturers*  Ace.  Indem- 
nity Co.  55  Hun  111,  8  N.  Y.  S.  202;  Ameri- 
can Surety  Co.  v.  Pauly,  170  U.  S.  133,  18 


S.  Ct.  552,  42  U.  S.  (L.  ed.)  977;  Kansas 
City  First  Nat.  Bank  v.  Hartford  F.  [793] 
Ins.  Co.  95  U.  S.  673,  24  U.  S.  (L.  ed.)  563; 
Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  (Eng.) 
484. 

After  citing  the  above  authorities  with  ap- 
proval, this  court  said: 

*'The  clause  of  the  policy  under  which  ap- 
pellant seeks  to  escape  liability,  though  broad 
enough  in  its  terms  to  give  eolor  to  the  mean- 
ing it  attributes  to  it,  should  nevertheless 
be  given  a  reasonable  ccmstruction  that  would 
be  as  just  to  the  assured  as  to  the  insurer." 

''While  the  language  of  the  policy  here  is 
that  the  disability,  entitling  the  assured  to 
the  indemnity  provided,  must  be  so  total  as 
to  prevent  him  from  'performing  every  duty 
of  any  business  or  ooeupation,'  it  would  do 
no  violence  to  the  language  used  or  the  rights 
of  appellant  to  say  that  the  words  quoted, 
fairly  interpreted,  should  be  held  to  mean 
that  the  disability  would  be  total,  is  of  such 
a  character  as  to  prevent  the  assured  from 
transacting  any  kind  of  business  pertaining 
to  his  occupation.  In  other  words,  it  is  sufli- 
cient  if  the  disability  of  the  insured  in  this 
case  was  such  as  to  prevent  him  from  doing 
all  the  substantial  acts  required  of  him  in 
his  business.  Giving  the  clause  of  the  policy 
in  question  this  meaning,  it  does  not  limit 
the  liability  of  appellant  as  claimed  by  it. 
The  appellaiit's  defmse  is  not  rested  upon  any 
claim  that  the  assured  was  not  injured  in 
the  accident  mentioned  in  the  petition  but 
that  the  disability  resulting  therefrom  was 
not  total  and  that  it  only  continued  from  De- 
cember 24,  1908,  to  January  25,  1909." 

From  the  above  quotation  from  the  O'Brien 
case  it  will  be  seen  that  this  court  is  com- 
mitted to  a  "reasonable  construction"  of  the 
clause  in  question  "that  is  as  just  to  the 
assured  as  to  the  insurer,"  and  that  that  end 
is  attained  "if  the  disability  of  the  insured 
is  such  as  to  prevent  him  from  doing  all  the 
substantial  acts  required  of  him  in  his  busi- 
ness." And  while  it  is  difficult  to  state  a 
general  rule  of  construction  that  will  be  ap- 
plicable to  all  cases,  we  think  we  may  safely 
state  as  an  elaboration  of  our  views  upon  this 
subject  that  a  recovery  should  not  be  de- 
nied under  such  a  clause  as  we  have  before 
us  when  the  evidence  shows  that  the  insured 
was  able  to  be  up  and  about,  and  to  do  minor 
and  trivial  things  not  requiring  his  time  or 
attention,  or  to  direct  his  business  and  do 
some  of  the  work  himself,  if  his  injuries  are 
such  that  common,  prudence  demands  he 
desist  from  his  labors  and  rest,  so  long  as  it 
is  reasonably  necessary  to  effect  [794]  a 
speedy  cure,  and  he  is  unable  to  do  the  things 
which  constitute  substantially  all  of  his 
occupation,  or  wholly  disabled  from  doing  all 
the  substantial  and  material  acts  necessary 
to  be  done. 
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It  may  be  admitted  that  some  of  the  au- 
thorities seem  to  warrant  even  a  more  liberal 
construction  of  this  clause  than  we  liave  in- 
dicated, but  the  same  justice  tliat  forbids  a 
construction  so  strict,  although  justified  by 
the  literal  meaning  of  the  words  employed, 
which  would  in  practice  relieve  the  insurer 
from  liability  in  practically  every  case  where 
death  does  not  immediately  ensue,  and  ren- 
der the  policy  of  no  effect  in  many  cases,  in 
which  it  was  evidently  held  out  to  afford  in- 
demnity, also  demands  that  the  construction 
shall  not  be  so  liberal  as  to  render  the  com- 
pany liable  in  every  state  of  cast?  in  utter 
disregard  of  the  contract  made  by  the  par- 
ties. Both  of  these  clauses  should  be  given 
a  liberal  and  reasonable  construction,  when 
considered  together  and  with  reference  to 
each  other. 

Under  the  policy  before  us,  by  the  first 
clause  copied  herein,  the  insurer  is  liable  if 
(ieath  occurs  within  ninety  days  after  the 
accident,  even  though  the  disability  is  not 
immediate  and  continuous;  but  by  the  second 
clause  quoted  al>ove,  it  is  not  liable  if  death 
ensues  after  ninety  days  and  within  two  hun- 
dred weeks  from  the  accident,  unless  the 
disability  occasioned  thereby  is  immediate, 
continuous  and  entire.  From  which  it  is 
apparent  that  the  parties  in  executing  this 
contract  had  in  contemplation  a  limitation 
upon  the  beneficiary's  right  to  recover  for 
the  death  of  the  insured  during  said  period 
based  upon  a  reasonable  construction  of  the 
words  of  limitation  used  in  said  seoond 
clause. 

We  have  endeavored  to  set  out  above  what 
we  deem  to  be  a  reasonable  construction 
thereof. 

It  now  remains  for  us  to  apply  that  con* 
struction  to  the  facts  in  this  case. 

The  evidence  may  be  fairly  stated  to  show 
that  from  August  7th  to  November  4th  the 
insured  visited  his  office  practically  every 
day,  r^naining  from  one  to  six  hours  a  day : 
that  he  had  entire  supervision  of  his  business, 
examined  patients  and  directed  his  assist- 
ants as  to  what  was  necessary  to  de  done: 
that  in  addition  he  frequently  did  the  work 
himself  required  by  patients;  and  it  also 
may  fairly  be  stated  that  the  evidence  for 
appellant  not  only  fails  to  show  that  there 
was  any  substantial  part  [795]  of  his  work 
that  he  did  not  at  times  perform,  but  on  the 
other  hand  shows  that  during  all  of  this 
time  he  did  not  lose  a  single  day  from  his 
business,  and  upon  occasions  throughout  that 
period  performed  every  substantial  duty  and 
service  that  could  be  performed  by  any  one 
in  said  business,  remaining  a  part  of  that 
period  in  his  office  and  performing  all  sorts 
of  work  involved  in  his  profession  as  much 
as  six  hours  a  day. 

We  are  convinced  from  a  careful  reading 
of  the  evidence  that  it  does  not  even  tend  to 


show  that  the  assured's  disability  was  such  as 
prevented  him  continuously  from  performing 
all  of  the  substantial  acts  required  of  him 
during  the  period  from  his  return  to  his 
office  about  August  7th  until  his  death  on 
Novenilx^r  4th. 

To  have  so  shown  by  the  evidence  ivaa 
necessary  to  make  out  a  case  for  appellant 
under  the  clause  in  the  policy  under  which 
appellant  claims  as  construed  in  the  O'Brien 
case,  and  in  this  case. 

It  therefore  results  that  the  evidence  did 
not  present  a  case  entitling  appellant  to  a 
submission  of  the  question  to  the  jury  and 
that  it  was  not  error  upon  the  part  of  the 
court  in  directing  a  verdict  in  favor  of  ap- 
pellee. 

Wherefore  the  judgment  is  affirmed. 


NOTXL 

Construing  an  accident  insurance  policy 
securing  a  weekly  indemnity  in  case  of  an 
accident  causing  ^^immediate  and  continuous 
disability/'  the  reported  case  holds  to  be 
within  the  Icrnm  oi  the  policy  an  accident 
which  produces  inunediately  an  inflamed 
wound  but  do<>8  not  rau»e  disability  for  five 
days,  at  which  time  blood  poisoning  sets  in. 
The  castas  construing  the  term  "'immediate" 
or  ''immediately"  as  used  in  an  accident  in- 
surance policy  with  respect  to  a  disability 
following  an  accident  are  discussed  in  the 
note  to  Continental  Casualty  Co.  v.  Ogburn, 
Ann.  Cas.  1914D  377. 


UNITED  STATES 

v. 

JIN  FUEY  MOY. 

United  States  Supreme  Court — June  5,  1916. 
»41  V.  S.  394;  36  8.  Ct.  esS, 


Food  and  Dmss  —  Federal  Reei&latioB 
of  Opium  —  Conatmotioa. 

Tlie  grave  doubts  as  to  congressional  power 
which  any  other  construction  would  raise 
require  tliat  the  provision  of  the  Act  of  l>e- 
cember  17,  1914  (38  Stat.  L.  789,  chap.  1,  §  8; 
4  Fed.  St.  Ann.  2d  ed.  187),  making  it  unlaw- 
ful for  *'any  person''  who  has  not  registered 
or  paid  the  special  tax  imposed  by  that  act 
to  have  in  his  possession  or  control  opium 
or  coca  leaves,  their  salts,  derivatives,  or 
preparations,  be  construed  as  referring  to 
those  only  who  are  required  by  that  statute 
to  register  and  pay  the  special  tax,  viz., 
all  persons  who  produce,  import,  manufac- 
ture, compound,  deal   in,   dispense,   sell,  dis- 
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m  u.  a 

tribute,  or  give  away,  any  of  said  drugs,  not- 
withstanding the  exception  in  such  section 
in  favor  of  the  possession  of  drugs  prescribed 
in  good  faith  by  a  physician,  since  this  excep- 
tion stands  alongside  of  one  that  saves  em- 
ployees of  registered  persons  and  nurses  un- 
der the  supervision  of  a  physician,  etc.,  and 
is  so  far  vague  that  it  may  have  been  in- 
tended to  mean  other  persons  carrying  out  a 
doctor's  order,  rather  than  the  patient's. 
[See  note  at  end  of  this  case.] 

Error  to  United  States  District  Court, 
Western  District  of  Pennsylvania. 

Criminal  action.  Jin  Fuey  Moy  indicted 
for  conspiracy  for  possession  of  opium  and 
salts  thereof.  Indictment  quashed.  United 
States  brings  error.  The  facts  are  stated  in 
the  opinion.     Affibmed. 

Assistant  Attorney  General  WallaQe  and 
W.  C.  Herron  for  plaintiff  in  error. 

H,  Ralph  Burton,  Levi  Cooke,  George  X. 
McLanaJian,  and  William  Strite  McDowell 
for  defendant  in  error. 

[399]  Holmes,  J. — This  is  an  indictment 
under  §  8  of  the  Act  of  December  17,  1014. 
c.  1;  38  Stat.  785,  789  (4  Fed.  St.  Ann.  2d 
ed.  187).  It  was  quaahed  by  the  District 
Court  on  the  ground  that  the  statute  did 
not  apply  to  the  case.  225  Fed.  1003.  The  in- 
dictment charges  a  conspiracy  with  Willie 
Martin  to  have  in  Martin's  possession  opium 
and  salts  thereof,  to  wit,  one  dram  of  mor- 
phine sulphate.  It  alleges  that  Martin  was 
not  registered  with  the  collector  of  internal 
revenue  of  the  district,  and  had  not  paid  the 
special  tax  required;  that  the  defendant  for 
the  purpose  of  executing  the  conspiracy  issued 
to  Martin  a  written  prescription  for  the 
morphine  sulphate,  and  that  he  did  not  issue 
it  in  good  faith,  but  knew  that  the  drug  was 
not  given  for  medicinal  purposes  but  for  the 
purpose  of  supplying  one  addicted  to  the 
use  of  opiimi.  The  question  is  whether  the 
possession  conspired  for  is  within  the  pro- 
hibitions of  the  act. 

The  act  is  entitled  "An  Act  to  provide  for 
the  registration  of,  with  collectors  of  internal 
revenue,  and  to  impose  a  special  tax  upon 
all  persons  who  nroduce,  import,  manufac- 
ture, compound,  deal  in,  dispen.se,  sell,  dis- 
tribute, or  oive  av.'ay  opium  or  coca  leavcB, 
their  salts,  derivatives,  or  preparations,  and 
for  other  purposes."  By  §  1  the  persons 
mentioned  in  the  title  are  required  to  regis- 
ter, and  to  pay  [400]  a  special  tax  at  the 
rate  of  $1  per  annum,  with  certain  excep- 
tions, and  it  is  made  unlawful  for  the  persons 
required  to  register  to  produce,  etc.,  the 
drugs  without  having  registered  and  paid 
the  special  tax.'  All  provisions  of  law  relat- 
ing to  special  taxes  are  extended  ta  this  tax. 
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By  §  2  it  is  declared  unlawful  for  any  person 
to  sell  or  give  away  the  drugs  mentioned 
without  a  written  order,  provided  for,  ex- 
cepting deliveries  by  physicians,  etc.,  or  on 
their  order,  and  certain  other  cases.  Then 
after  provision  for  returns  it  is  made  unlaw- 
ful by  §  4  for  any  person  who  shall  not  have 
registered  and  paid  the  special  tax  to  send, 
carry  or  deliver  the  drugs  in  such  commerce 
as  Congress  controls,  again  with  exceptions. 
By  §  6  preparations  containing  certain  small 
proportions  of  the  drugs  are  excluded  from 
the  operation  of  the  act,  under  conditions. 
By  §  7  internal  revenue  tax  laws  are  made 
applicable,  and  then  comes  §  8  under  which 
the  indictment  is  framed. 
.  By  §  8  it  is  declared  unlawful  for  "any 
person"  who  is  not  registered  and  has  not 
paid  the  special  tax  to  have  in  his  posses- 
sion or  control  any  of  the  said  drugs  and 
"such  possession  or  control*'  is  made  presump- 
tive evidence  of  a  violation  of  this  section 
and  of  §  1.  There  is  a  proviso  that  the 
section  shall  not  apply  to  any  employee  of  a 
registered  person  and  certain  others,  with 
qualifications,  or  to  the  possession  of  any 
of  the  drugs  which  have  been  prescribed  in 
good  faith  by  a  physician  registered  under 
the  act,  and  to  the  possession  of  some  others. 
And  finally  it  is  provided  that  the  exemptions 
need  not  be  negatived  in  any  indictment,  etc., 
and  that  the  burden  of  proving  them  shall  be 
upon  the  defendant.  The  district  judge  con 
sidered  that  the  act  was  a  revenue  act  and 
that  the  general  words  "any  person"  must  be 
confined  to  the  class  of  persons  with  wliom 
the  act  previously  had  been  purporting  to 
deal.  The  government  on  the  other  hand 
contends  that  this  act  was  passed  with  two 
others  in  order  [401]  to  carry  out  the  Inter- 
national Opium  Convention ;  38  Stat.  Part 
2,  1929;  that  Congress  gave  it  the  appearance 
of  a  taxing  measure  in  order  to  give  it  a 
coating  of  constitutionality,  but  that  it  really 
was  a  police  measure  that  strained  all  the 
powers  of  the  legislature  and  that  §  8  means 
all  that  it  says,  taking  its  words  in  their 
plain  literal  sense. 

A  statute  must  be  construed,  if  fairly 
possible,  so  as  to  avoid  not  only  the  con- 
clusion that  it  is  unconstitutional  but  also 
grave  doubts  upon  that  score.  U.  S.  v. 
Delaware,  etc.  Co.  213  U.  S.  366,  408,  29  S. 
Ct.  527,  53  U.  S.  (L.  ed.)  836.  If  we  could 
know  judicially  that  no  opium  is  produced 
in  the  United  States  the  difficulties  in  this 
case  would  be  less,  but  we  hardly  are  war- 
ranted in  that  assumption  when  the  act  itself 
purports  to  deal  with  those  who  produce  it. 
Section  1.  Congress,  at  all  events,  contem- 
plated production  in  the  United  States  and 
therefore  the  act  must  be  construed  on  the 
hypothesis  that  it  talces  place.  If  opium  is 
produced  rn  any  of  the  states  obviously  the 
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gravest  question  of  power  would  be  raised 
by  an  attempt  of  Congress  to  make  possession 
of  such  opium  a  crime.  U.  S.  v.  Dewitt,  9 
Wall.  41,  19  U.  S.  (L.  ed.)  593.  The  gov- 
ernment invokes  article  VI  of  the  Constitu- 
tion, that  treaties  made  under  the  authority 
of  the  United  States  shall  be  the  supreme 
law  of  the  land.  But  the  question  arises  un- 
der a  statute  not  under  a  treaty.  The  statute 
does  not  purport  to  be  in  execution  of  a 
treaty  but  calls  itself  a  registration  and  tax- 
ing act.  The  provision  before  us  was  not 
required  by  the  opium  convention,  and 
whether  this  section  is  entitled  to  the  su- 
premacy claimed  by  the  government  for 
treaties  is,  to  say  the  least,  another  grave 
question,  and,  if  it  is  reasonably  possible,  the 
act  should  be  read  so  as  to  avoid  both. 

The  foregoing  consideration  gains  some 
additional  force  from  the  penalty  imposed 
by  §  9  upon  any  person  who  violates  any  of 
the  requirements  of  the  act.  It  is  a  fine  of 
not  more  than  $2,000  or  imprisonment  for  not 
more  than  [402]  five  years,  or  both,  in  the 
discretion  of  the  court.  Only  words  from 
which  there  is  no  escape  could  warrant  the 
conclusion  that  Congress  meant  to  strain  its 
powers  almost  if  not  quite  to  the  breaking 
point  in  order  to  make  the  probably  very 
large  proportion  of  citizens  who  have  some 
preparation  of  opium  in  their  possession 
criminal  or  at  least  prima  facie  criminal 
and  subject  to  the  serious  punishment  made 
possible  by  §  9.  It  may  be  assumed  that 
the  statute  has  a  moral  end  as  well  as  reve- 
nue in  view,  but  we  are  of  the  opinion  that 
the  District  Court,  in  treating  those  ends 
as  to  be  reached  only  through  a  revenue  meas- 
ure and  within  the  limits  of  a  revenue 
measure,  was  right. 

Approaching  the  issue  from  this  point  of 
view  we  conclude  that  "any  person  not  reg- 
istered" in  §  8  cannot  be  taken  to  mean  anv 
person  in  the  United  States  but  must  be 
taken  to  refer  to  the  class  with  which  the 
statute  undertakes  to  deal — the  persons  who 
are  required  to  register  by  §  1.  It  is  true 
that  the  exemption  of  possession  of  drugs 
prescribed  in  good  faith  by  a  physician  is  a 
powerful  argument  taken  by  itself  for  a 
broader  meaning.  But  every  question  of  con- 
struction is  unique,  and  an  argument  that 
would  prevail  in  one  case  may  be  inadequate 
in  another.  This  exemption  stands  alongside 
of  one  that  saves  employees  of  registered  per- 
sons aa  do  §§  1  and  4,  and  nurses  under  the 
supervision  of  a  physician,  etc.,  as  does  §  4, 
and  is  so  far  vague  that  it  may  have  had  in 
mind  other  persons  carrying  out  a  doctor's 
orders  rather  than  the  patient's.  The  general 
purpose  seems  to  be  to  apply  to  possession 
exemptions  similar  to  those  applied  to  regis- 
tration. Eveoi  if  for  a  moment  the  scope 
and  intent  of  the  act  were  lost  sight  of  the 


proviso  is  not  enough  to  overcome  the  domi- 
nant considerations  that  prevail  in  our  mind. 

Judgment  affirmed. 

Hughes  and  Pitney,  J  J.,  dissent. 

NOTE. 

Validity  aiLd  ConttmctioA  of  Federal 
Regulation  of  Manufacture,  Sale  or 
PoMeetion  of  Opium  or  OtI&or  Nar- 
ootio. 

Introductory,  856. 
Validity : 

Act  of  February  9,  1909,  856. 

Act  of  December  17,  1914,  868. 
Construction : 

Act  of  February  9,  1900,  858. 

Acts  of  October  1,  1890,  and  January  17, 
1914,  858. 

Act  of  December  17,  1914,  860. 


Introdtictory. 

The  manufacture,  sale  and  possession  of 
opium  and  its  derivatives  in  the  United 
States  are  r^ulated  by  the  following  Acts 
of  Congress:  the  Act  of  January  17,  1914, 
chapter  10  (38  Stat.  L.  277,  4  Fed.  St.  Ann. 
2d  ed.  173),  which  deals  with  the  manu- 
facture of  smoking  opium  and  prescribes 
regulations  for  the  conduct  of  the  business, 
the  Act  of  February  9,  1909,  chapter  100 
(35  Stat.  L.  614,  3  Fed.  St.  Ann.  2d  ed. 
723),  which  prohibits  the  importation  and 
use  of  opium  for  other  than  medicinal  pur- 
poses and  specifies  the  penalty  for  the  pos- 
session of  the  prohibited  drug;  and  the  Act 
of  December  17,  1914,  chapter  1  (38  Stat. 
L.  785,  4  Fed.  St.  Ann.  2d  ed.  177),  known 
as  the  "Opium  Act  of  1914"  or  **Harrison 
Act"  and  sometimes  called  the  "Harrison 
Narcotic  Law"  which  is  in  the  nature  of  a 
revenue  and  tax  measure,  providing  for  the 
regulation  of  and  imposing  a  tax  on  all  per- 
sons who  produce,  import,  manufacture,  sell, 
etc.,  the  drug  or  its  derivatives.  The  Act 
of  October  1,  1890,  relating  to  the  manufac- 
ture of  opium  was  in  part  repealed  and  in 
part  re-enacted  in  substance  in  the  Act  of 
January  17,  1914,  supra.  The  Act  of  1890 
was  not  repealed  by  the  Act  of  February  9, 
1909,  supra.     29  Op.  Atty.  Oen.  108. 

Validity. 

Act  of  Febbuabt  9,  1909. 

The  Act  of  February  9,  1909  (3  Fed.  St. 
Ann.  2d  od.  723),  has  been  sustained  in  every 
case  passing  on  its  validity. 

In  Brolan  v.  U.  S.  236  U.  S.  216,  35  S. 
Ct.   285,   59   U.   S.    (L.   ed.)    544,   the  court 
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said:  "The  contention  of  the  defendant  that 
g  2  of  the  Act  of  1009  is  repugnant  to  the 
Constitution  of  the  United  States  because 
beyond  the  legislatiTe  power  of  Ck>ngre8s  to 
enact  and  because  it  is  a  usurpation  of  the 
powers  reserved  to  the  states  by  the  Consti- 
tution, is  so  conclusively  foreclosed  by  previ- 
ous decisions  as  to  leave  no  room  for  doubt 
as  to  the  wholly  unsubstantial  and  frivolous 
character  of  the  constitutional  question 
based  upon  such  contention." 

In  Steinfeldt  v.  U.  S.  219  Fed.  879,  135 
C.  C.  A.  549,  the  defendant  was  indicted 
and  convicted  under  the  Act  of  Februai'y 
9,  1909  (3  Fed.  St.  Ann.  2d  ed.  723),  which 
in  substance  prohibits  the  importation  of 
opium,  except  for  medicinal  purposes,  or  un- 
der certain  regulations,  etc.,  and  provides 
that  on  a  trial  therefor  possession  of  the 
drug  "shall  be  deemed  sufficient  evidence  to 
authorize  conviction  unless  the  defendant 
shall  explain  the  possession  to  the  satisfac- 
tion of  the  jury."  The  contention  of  the  de- 
fendant was  stated  as  follows:  "The  plain- 
tiff in  error  admits  that  the  first  portion 
of  the  section,  which  prohibits  the  importa- 
tion of  opium  into  the  United  States,  is  con- 
stitatitonal,  but  denies  the  constitutionality 
of  the  portion  thereof  under  which  he  was 
indicted  and  convicted,  and  he  contends,  in 
effect,  that  the  point  at  which  opium  unlaw- 
fully imported  into  the  United  States  is 
transferred  to  the  possession  of  another,  is 
the  disappearing  point  ot  the  authority  of 
the  United  States  over  the  same,  and  that 
at  that  point  the  opium  loses  its  identity 
as  an  article  of  foreign  commerce,  and  be- 
comes mixed  with  the  taxable  property  of 
the  state,  and  becomes  subject  to  the  police 
power  of  the  state  to  regulate  the  public 
health,  morals,  and  social  welfare  of  the 
citizens  of  the  state,  and  is  no  longer  subject 
to  federal  authority."  The  court  in  affirming 
the  conviction  said:  "The  contention  can- 
not be  sustained.  We  may  assume,  as  the 
plaintiff  in  error  contends,  that  the  act 
under  consideration  was  passed  under  the 
authority  of  Congress  to  regulate  commerce 
with  foreign  nations,  ^nd  that  it  is  an  abso- 
lute prohibition  of  the  importation  of  opium, 
and  is  not  the  exercise  of  the  authority 
of  Congress  to  levy  duties,  imposts,  and  ex- 
cises; but  we  find  no  ground  for  holding  that 
the  authority  of  Congress  does  not  go  the 
full  extent  of  the  legislative  act  in  question. 
To  receive  or  conceal  opium  after  it  is  im- 
ported, and  with  knowledge  of  its  illegal  im- 
portation, is  in  effect  to  participate  in  the 
illegal  importation.  It  is  an  act  which  en- 
courages, induces,  and  supplements  the  act  of 
the  illegal  importer.  This  is  what  the  plain- 
tiff in  error  did.  Opium  was  found  in  his 
possession,  and  he  knew  that  it  had  been  im- 
ported contrary  to  law. 
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In  U.  S.  V.  Yee  Fing,  222  Fed.  164,  the 
defendant  was  convicted  for  having  in  his 
possession  nearly  three  pounds  of  smoking 
opium.  A  motion  for  a  sew  trial  was 
made  on  the  ground  that  "the  evidence  apart 
from  statutory  presumpti<m8  is  insufficient 
to  sustain  the  verdict,  and  that  said  pre- 
sumptions should  be  rejected  as  unconstitu- 
tional in  that  their  application  deprives  de- 
fendant of  liberty  and  property  without  due 
process  of  law,"  TTie  court  said:  "The 
statute  of  February  9,  1909,  prohibits  im- 
portation of  opium  after  April  1,  1909,  save 
that  opium  for  medicinal  purposes  and  other 
than  smoking  opium  can  be  imported  under 
regulations.  Unlawful  importation  and 
knowingly  receiving  such  opium  are  offenses 
and  incur  forfeiture  and  punishment,  and 
upon  trial  therefor  possession  of  such  opium 
'shall  be  deemed  sufficient  evidence  to  au- 
thorize conviction  unless  the  defendant  shall 
explain  the  possession  to  the  satisfaction  of 
the  jury.'  35  Stat.  614.  The  statute  of 
January  17,  1914,  provides  that  on  and  after 
July  1,  1913,  all  smoking  opium  'found  with- 
in the  United  States  shall  be  presumed  to 
have  been  imported  after  the  first  day  of 
April,  1909,  and  the  burden  of  proof  shall 
be  on  the  claimant  or  the  accused  to  rebut 
such  presumption.'  38  Stat.  276.  These 
statutes  provide  for  presumptions  or  prima 
facie  proof  of  the  offense,  which,  while  suf- 
ficient to  sustain  a  verdict  of  guilty,  may 
or  may  not  be  sufficient  to  satisfy  the  jury 
of  the  guilt  of  the  accused  beyond  a  rea- 
sonable doubt.  They  are  but  what  are  com- 
monly styled  rules  of  evidence  and  not  sub- 
stantive law  creating  offenses,  and  do  not 
deprive  the  jury  of  its  function  of  weighing 
evidence  and  determining  facts.  Though  the 
accused  presents  no  evidence,  the  circum- 
stances inevitably  appearing  in  the  prosecu- 
tion's evidence  may  often  be  such  that  the 
jury  will  and  should  refuse  to  draw  the  in- 
ferences these  statutes  authorize,  but  do  not 
and  probably  could  not  command,  in  that  it 
is  not  satisfied  they  should  be  drawn — not 
convinced  that  the  accused  is  guilty  beyond 
a  reasonable  doubt.  Like  presumptions  are 
familiar  to  common  and  statutory  law  in  Eng- 
land and  this  country,  in  the  former  prior 
to  emigration  of  our  ancestry  and  now.  So 
too,  to  civil  law.  They  dictate  the  burden 
of  evidence  as  public  policy  may  require. 
Conforming  to  ancient  procedure,  when  not 
prohibited  by  constitutions  legislative  bodies 
have  power  to  create  them,  and  in  their  ap- 
plication is  'due  process  of  law,'  provided 
there  is  rational  connection  between  the  facts 
proved  and  the  facts  therefrom  inferred,  that 
the  inferences  are  not  so  unreasonable  as  to 
be  mere  arbitrary  mandates,  and  that  tlie 
party  affected  is  free  to  oppose  them." 
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Act  of  December  17,  1914. 

The  Act  of  December  17,  1914  (4  Fed.  St 
Ann.  2d  t?d.  177),  is  held  to  be  a  valid  exer- 
cise not  only  of  the  power  to  regulate  foreign 
commerce  but  of  the  taxing  power,  in  dis- 
cussing the  constitutionality  of  the  act  the 
court  in  U.  S.  v.  Brown,  224  Fed.  135,  said: 
"By  this  act  the  drug  became  an  'outlaw'  in 
the  country,  its  presence  Congress  has  the 
right  to  trace,  and  has  the  power  to  punish 
any  person  in  whose  possession  this  'out- 
lawed' article  may  be  found.  The  possession 
of  such  drug  or  control  thereof  is  made  pre- 
sumptive evidence  of  the  unlawful  importa- 
tion, manufacture,  etc.,  as  well  as  an  obli- 
gation to  pay  the  special  tax  provided  by 
the  act,  and  a  failure  to  register  and  pay 
the  tax  as  provided  in  section  1  would  be 
a  fraud  upon  the  United  States,  in  that  it 
deprived  the  government  of  tlie  revenues 
provided  by  the  act.  .  .  .  Congress,  hav- 
ing the  power  to  exclude  the  drug  entirely 
from  the  United  States,  and  the  right  to 
regulate  its  relation  to  interstate  commerce, 
and  to  levy  a  tax,  must  be  held  to  have 
the  right  to  make  it  unlawful  for  any  person 
who  has  not  complied  with  the  provision » 
of  the  act  by  registration  or  paying  a  tax, 
to  have  in  his  possession  this  'outlawed* 
article.  The  act  must  be  construed  as  a 
whole,  and  force  given  to  every  part  when 
this  can  be  done." 

In  U.  S.  V.  Charter,  227  Fed.  331,  the 
defendant  attacked  the  act  on  the  ground 
that  "it  violates  the  right  of  contract  be- 
tween the  state  of  Ohio  and  the  defendant, 
assumed  to  exist  in  the  fact  that  1i3  h.<ia 
been  licensed  to  practice  as  a  phy£>ician  in 
this  state;  that  it  is  an  act  actually  de- 
signed to  regulate  the  use  of  certain  drugs, 
but  is  masquerading  as  one  purporting  to 
raise  revenue;  that  it  is  not  uniform  in  its 
character,  but  is  intended  to  afTccc  a  special 
class  of  persons  only,  namely,  physicians, 
dentists,  veterinarians,  and  druggist?."  The 
court  in  overruling  a  motion  to  quash  the 
indictment  said:  "Some  of  these  objections 
to  this  act  answer  themselves  so  plainly  that 
they  require  no  discussion.  So  far  as  the 
present  case  is  concerned,  we  consider  only 
that  objection  which  aasumes  the  act  to  be 
an  attempt  to  exercise  a  police  power  only. 
We  are  not  content  to  hold  that  the  only 
ground  upon  which  the  constitutionality  of 
this  act  can  be  sustained  is  that  it  is  de- 
signed to  protect  the  revenues  of  the  United 
States.  The  indiscriminate  and  unrestrained 
use  of  opium,  coca,  and  their  derivatives  is 
well  known  to  be  a  great  evil,  gravely  affect- 
ing the  general  welfare  of  the  country.  These 
are  exclusively  foreign  products,  and  it  is 
entirely  within  the  power  of  Congress,  in 
the  interest  of  the  general  welfare,  to  exclude 
their  importation  entirely^  or  to  so  regulate 


the  triiffic  in  them  in  this  country  that  their 
importations  may  be  traced.  A  careful  study 
of  the  act  shows  that  the  various  provisions 
for  registration,  recording,  etc.,  are  effective 
in  the  tracing  of  the  origin  of  a  drug  de- 
rived from  these  foreign  products,  to  the 
end  that  infractions  of  the  revenue  laws  may 
be  ascertained.  We  therefore  approve  the 
general  view  of  the  law  expressed  by  Judge 
Neterer  in  U.  S.  v.  Brown,  224  Fed.  135, 
in  Western  district  of  Washington." 

The  exaxition  by  the  national  government 
of  a  license  to  dispense  the  drugs  named  in 
the  act  is  nothing  more  than  a  mere  form 
of  imposing  a  tax,  and  implies  nothing  more, 
except  that  the  licensee  shall  not  be  subject 
to  the  penalties  of  the  law  if  he  pays  the 
tax.  It  is  not  an  exercise  of  the  police  power, 
but  is  for  the  purpose  of  revenue.  Tucker 
y.  Williamson,  229  Fed.  201. 

Cansiruetion, 

Act  of  Febbuabt  9,  1909. 

While  the  Act  of  February  9,  1909  (3  Fed. 
St.  Ann.  2d  cd.  723),  prohibits  the  importa- 
tion of  opium  except  for  medicinal  purposes, 
it  does  not  make  it  a  criminal  offense  to 
use  it  for  other  purposes  unless  the  person 
so  using  it  knows  '*the  same  to  have  been 
imported  contrary  to  law"  and  it  does  not 
apply  to  opium  imported  before  its  enact- 
ment. Obviously  also  it  has  nothing  to  do 
with  domestic  grown  opium.  Marks  v.  U.  S. 
196  Fed.  476,  116  C.  C.  A.  250. 

Where  a  conviction  for  a  violation  of  the 
Act  of  February  9,  1009,  rests  in  part  on 
circumstantial  evidence,  the  conviction  will 
not  be  disturbed  and  the  court's  rulings  in 
admitting  evidence  of  that  character  will  be 
sustained,  if  the  admitted  testimony  tends 
even  remotely  to  establish  the  ultimate  fact. 
Louie  V.  U.  S.  218  Fed.  36,  134  C.  C.  A, 
58. 

Where  the  defendant  who  was  a  steward 
on  a  vessel  within  the  territorial  limits  of 
the  United  States  was  arrested  and  found 
in  possession  of  opium  it  was  held  in  U.  S. 
V.  Caminata,  194  Fed.  903,  that  the  offender's 
possession  of  the  opium  within  the  boundaries 
of  the  United  States  was  sufficient  evidence 
of  guilt  to  justify  a  jury  in  convicting  under 
the  Act  of  February  9,  1909. 

Acts  of  October  1,  1890,  and  January  17. 

1914. 

The  conviction  of  a  person  charged  with 
the  manufacture  of  opium  within  the  pro- 
visions of  section  36  of  the  Act  of  October 
1,  1890  (now  repealed  by  section  6  of  the 
Act  of  January  17,  1914,  4  Fed.  St.  Ann 
2d  ed.  176),  cannot  be  sustained,  where  it  is 
shown  that  the  defendant  merelv  added  water 
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to  smokable  opium  for  the  purpose  of  re- 
ducing the  strength  of  the  drug  so  as  to 
make  it  easier  to  smoke.  Seidler  v.  U.  S. 
228  Fed.  336,  142  C.  C.  A.  628,  wherein  the 
plaintiff  in  error  was  convicted  of  manu- 
facturing opium  for  smoking  purposes  pro- 
hibited by  the  Act  of  October  1,  1890,  The 
testimony  showed  that  the  defendant  had 
added  water  to  Wyeth's  aqueous  extract 
of  opium,  which  is  made  for  therapeutical 
purposes  and  then  smoked  it;  alAo  that  the 
extract  itself,  though  strong,  can  be  smoked, 
but  is  made  milder  by  adding  water  to  it. 
In  reversing  the  judgment  of  conviction  the 
«tourt  said:  "We  cannot  agree  that  adding 
water  to  an  extract  of  opium,  which  is  itself 
smokable,  is  a  manufacture  of  opium  for 
smoking  purposes.  The  character  of  the 
article  is  not  thereby  changed.  It  would  be 
as  fair  to  say  that  grinding  coffee  beans  was 
manufacturing  coffee  for  drinking  purposes, 
or  that  adding  water  to  raw  whiskey  was 
manufacturing  whiskey  for  drinking  pur- 
poses. To  manufacture  an  article,  as  stated 
in  Anheuser-Busch  Brewing  Assoc,  v.  U.  S. 
207  U.  S.  556,  28  S.  Ct.  204,  52  U.  S.  (L.  ed.) 
336,  implies  a  change  in  its  nature — 'there 
must  be  transformation;  a  new  and  different 
article  must  emerge  having  a  distinctive 
name,  character  or  use.'  Congress  has  no 
authority  to  exercise  police  power  in  the 
Htates,  and  a  revenue  law  should  not  be 
strained  for  the  purposes  of  conviction." 

In  U.  S.  v.  Shelley,  229  U.  S.  239,  33  S. 
Ct.  es.*!.  57  U.  S.  (L.  ed.)  1167,  it  was  held 
that  the  mere  mixing  of  smoking  opium  with 
the  residue  of  opium  that  has  been  smoked, 
;ind  heating  the  same,  is  not  a  "mamifacturo 
of  opium  for  smoking  purposes"  within  the 
meaning  of  the  statute.  The  manufacture 
which  the  statute  contemplates  is  complete 
where  from  the  crude  opium  there  has  been 
produced  the  smoking  opium.  The  court  said: 
^'Section  36  [of  the  Act  of  October  1, 1890  (re- 
pealed as  heretofore  noted )  ]  must  be  read  in 
connection  with  the  accompanying  adminis- 
trative provisions,  which  render  it  clear  that 
the  tax  was  designed  to  yield  substantial 
revenue,  and  not  merely  or  primarily  to  pro- 
hibit the  manufacture  of  smoking  opium.  It 
may  easily  be  believed  that  if  (irrespective 
of  constitutional  limitations  upon  its  power) 
Congress  were  imdertaking  to  stamp  out  the 
practice  of  opium  smoking,  it  might  prohibit 
such  procosijcs  of  reclaiming  as  were  charged 
against  the  defendant  in  the  second  and  third 
counts  of  this  indictment.  But  it  is  not  so 
easy  to  believe,  in  the  absence  of  clear  lan- 
guage requiring  such  a  construction,  that  in 
prescribing  a  revenue  tax  upon  the  manufac- 
ture of  opium  for  smoking  purposes,  it  in- 
tended to  subject  the  same  substance  more 
than  once  to  the  tax,  or  to  require  surveil- 
lance over  opium-smoking  resorts — in  which, 
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it  would  seem,  such  treatment  of  the  residu- 
um might  most  readily  be  conducted — the 
same  as  over  a  factory  or  other  establish- 
ment where  the  primary  conversion  of  crude 
opium  into  smoking  opium  is  conducted." 
To  the  same  effect  see  Shelley  v.  U.  S.  198 
Fed.  88,  117  C.  C.  A.  294,  4  Fed.  St.  Ann. 
(2d  ed.)    174. 

In  Marks  v.  U.  S.  196  Fed.  476,  116  C. 
C.  A.  250,  the  question  arose  whether  the 
acts  of  the  defendant  who  was  charged 
with  a  violation  of  section  36  of  the  Act 
of  October  1,  1890  (repealed  as  heretofore 
noted,"  in  converting  the  crude  opium  prod- 
uct into  smoking  opium  amounted  to  its 
manufacture  within  the  meaning  of  the  act. 
The  court  in  affirming  a  judgment  of  con- 
viction said:  "The  purpose  of  the  statute 
is  to  tax  and  regulate  the  manufacture  of 
smoking  opium  and  it  applies,  manifestly, 
to  any  process  by  which  the  crude  opium  is 
converted  into  a  product  fit  for  smoking. 
Any  such  process  constitutes  manufacture 
within  such  a  limited  statute  even  if  it  might 
not  amount  to  manufacture  under  a  statute 
of  general  application.  The  contrary  is  the 
equivalent  of  saying  that  the  manufacture 
of  smoking  opium  cannot  be  regulated  be- 
cause it  is  not  a  manufactured  product. 
It  is  apparent  here  that  the  dry 
and  hard  crude  opium  product  was  sub- 
stantial] v  transformed  in  its  nature  bv  the 
heating  and  other  treatment  which  it  received 
before  it  became  the  molasses-like  substance 
fit  for  smoking.  We  are  of  the  opinion  that 
the  process  of  the  defendant  amounted  to 
manufacture  within  the  statute  in  question." 

A  conviction  for  the  manufacture  of  opium 
for  smoking  purposes  without  complying  with 
the  necessary  regulations  required  by  the 
act,  will  be  reversed  if  the  government  fails 
to  show  what  these  regulations  are  and  the 
violations  thereof  by  the  defendant.  Chin 
Sing  V.  U.  S.  227  Fed.  39^,  142  CCA. 
93,  wherein  it  was  said  that  "the  statute 
calls  for  'the  bond  required  by  the  Commis- 
sioner of  Internal  Revenue.'  It  does  not 
appear  from  the  indictment  or  in  the  evi- 
dence that  the  Commissioner  had  required 
any  such  bond.  At  the  date  of  the  offense 
charged,  less  than  60  days  had  elapsed  since 
the  passage  of  the  act  under  which  the  in- 
dictment was  found.  The  authority  of  the 
United  States  to  prohibit  or  regulate  the 
manufacture  of  smoking  opium  within  a  state, 
when  that  act  is  not  otherwise  unlawful, 
must  rest  upon  the  right  to  exercise  its  tax- 
ing power  as  to  matters  within  the  states. 
Those  coming  within  the  operation  of  such 
powers  of  the  government  are  entitled  to 
have  the  duties  and  obligations  thereby  im- 
posed made  so  clear  and  certain  that  they 
can  be  readily  complied  with,  and  the  penal- 
ties avoided.     It  does  not  appear  that  this 
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has  been  done  in  the  present  instance.  If 
no  such  bond  had  been  required  by  the  Com* 
missioner  of  Internal  Revenue,  appellant  was 
not  in  default  in  not  giving  the  bond  set 
out  in  the  indictment.  The  government  was 
bound  to  show  that  the  Commissioner  had 
by  regulation  required  a  bond  and  what  it 
called  for.  This  it  has  not  done.  We  are 
unable  to  see  how  appellant  could  be  held 
for  failure  to  comply  with  regulations  which 
had  never  been  promulgated.  The  offense 
of  count  2  is  the  failure  of  appellant  to 
give  'the  bond  required  by  law  to  be  given 
by  a  manufacturer  of  opium,  to  wit,  a  bond 
with  sureties  satisfactory  to  the  collector 
of  internal  revenue  and  in  a  penal  sum  of 
not  less  than  $100,000/  By  the  statute  this 
bond  must  be  such  as  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  by  regula* 
lion  require.  No  such  regulation  is  either 
alleged  or  shown,  and  therefore,  so  far  as 
the  record  discloses,  there  was  no  means 
whereby  appellant  could  have  complied  with 
the  statute.  The  offense  charged  in  count 
3  is  the  failure  of  appellant  to  tile  with  the 
collector  of  internal  revenue  of  his  district 
the  notices,  inventories,  and  bonds  and  his 
failure  to  keep  such  books  and  to  render  such 
returns  of  material  and  product,  and  to  put 
up  such  signs  and  affix  such  number  to 
his  factory,  and  conduct  his  business  under 
such  surveillance  of  officers  and  agents  as 
required  by  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  by  regulations  made  by  said 
Commissioner  of  Internal  Revenue  under  au- 
thority of  law.  That  any  such  regulations 
had  been  made  was  neither  charged  nor  pro¥< 
en.  Appellant  was  ccmvioted  of  failure  to 
comply  with  regulations  which,  so  far  as  is 
disclosed  in  the  record  never  existed.  The 
burden  was  upon  the  government  to  show 
what  these  regulations  were  and  the  infrac- 
tion thereof  by  appellant.  The  crime  set 
out  in  the  fourth  count  of  the  indictment 
was  the  failure  to  stamp  the  said  opium  in 
such  a  permanent  manner  as  to  denote  the 
payment  ol  the  internal  revenue  tax  there- 
on. The  failure  to  stamp  is  a  different  of- 
fense from  the  failure  to  pay  the  tax.  The 
indictment  does  not  all^e,  nor  does  the  rec- 
ord  disclose,  that  there  existed  any  stamp 
or  that  the  Commissioner  of  Internal  Reve- 
nue with  the  approval  of  the  Secretary  of 
the  Treasury  had  by  regulation  required  any 
stamp  for  such  purpose.  Appellant  could 
not  be  held  for  the  failure  to  apply  and 
cancel  a  stamp  which  never  existed.  If  it 
did  exist,  it  rested  upon  the  government  to 
show  that  fact." 

On  appeal  from  a  judgment  convicting  the 
defendant  of  a  violation  of  the  act  forbidding 
the  manufacture  of  smoking  opium  without 


having  filed  a  bond,  the  fact  that  the  defend- 
ant is  an  opium  smoker  is  n^  a  collateral 
matter,  but  is  relevant  to.  the  issue.  Tarn 
Shi  Yan  v.  U.  S.  224  Fed.  422,  140  C.  C.  A. 
116,  4  Fed.  St.  Ann.  (2d  ed.)  176,  wherein 
the    court    said:      "Objection    was  .     . 

raised  to  the  introduction  of  the  statement 
in  the  letter  above  quoted,  on  the  ground 
that  the  smoking  of  opium  by  defendant  was 
a  collateral  matter;  that,  having  asked  the 
defendant  if  he  did  smoke,  counsel  for  the 
government  was  bound  by  his  answer,  and 
could  not  contradict  such  answer,  by  intro- 
duction of  the  letter,  or  in  anv  other  wav. 
We  do  not  think  the  matter  inquired  about 
was  a  collateral  matter.  An  opium  smoker 
can  easily  make  his  own  mixture  from  crude 
opium  or  yen  shee.  It  is  a  relevant  circum- 
stance, if  it  can  be  shown,  that  a  man»  in 
whose  possession  appropriate  materials  and 
utensils  are  found,  is  himself  a  smoker,  and 
therefore  under  a  temptation  to  supply  him- 
self with  smoking  opium." 

Act  of  Decembcb  17,  1914. 

There  is  a  conflict  of  opinion  as  to  whether 
the  words  "any  person"  as  used  in  section  8 
of  the  Act  of  December  17,  1914  (4  Fed. 
St.  Ann.  2d  ed.  177),  to  define  the  persons 
embraced  by  the  act,  are  to  be  construed 
broadly  to  include  all  persons  not  specially 
excepted  by  the  provisions  of  tiie  act  or  are 
limited  to  the  persons  mentioned  in  the 
first  section  of  the  act.  In  Wilson  v.  U.  S. 
229  Fed.  344,  143  C.  C.  A.  464,  4  Fed.  St. 
Ann.  (2d  ed.)  185,  the  court  said:  "We 
do  not  find  this  contention  persuasive;  the 
words  'any  person'  are  comprehensive;  ihey 
are  broad  enough  to  cover  not  only  the  'pro- 
ducers, dealers,  distributors,  givers  away,' 
etc.,  who  by  section  1  are  allowed  to  register, 
but  also  all  other  persons.  That  Congress 
used  the  words  with  this  comprehensive 
meaning  seems  to  us  manifest  from  the  ex- 
ceptions which  it  includes  in  the  proviso 
that  immediately  follows.  A  nurse  may  have 
some  opium  in  her  possession,  and  yet  not 
be  herself  *a  dealer,  distributor,'  etc.,  nor 
entitled  to  take  out  a  license.  So  too  a  per- 
son subject  to  sharp  spasms  oi  pain  may 
have  some  in  his  possession,  and  yet  not  be 
himself  'a  dealer,  distributor,'  etc.,  nor  en- 
titled to  take  out  a  license.  Both  these 
persons  would  be  covered  by  the  first  clause 
of  section  8  and  their  possession  would  be 
unlawful.  Therefore  Congress  saved  them  in 
the  proviso,  by  relieving  from  the  application 
of  the  first  clause — the  nurse,  if  her  posses- 
sion was  by  virtue  of  her  employment,  and 
the  invalid,  if  the  drug  had  been  prescribed 
for  him  by  a  physician.  Grammatically 
there  is  nothing  in  the  section  which  would 
so  restrict  the  comprehensive  meaning  of  the 
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words  'any  person/  as  to  make  them  include 
only  those  who  might  take  out, license  but 
have  neglected  to  do  so.  There  is  nothing  to 
indicate  that  Congress  intended  its  prostnrip- 
tion  to  be  less  comprdiensive  than  the  lan- 
guage it  used  requires.  It  has  legislated 
quite  drastically  about  opium  in  Act  Feb. 
9,  1900,  35  Stat.' at  Large,  614,  c.  100  (Comp. 
St.  1913,  §  8800),  prohibiting  its  importation 
for  any  but  medicinal  purposes  and  making 
any  one  who  imports  for  other  purposes  or 
who  uses  the  drug,  knowing  that  it  has  been 
so  fraudulently  imported,  subject  to  prosecu- 
tion. The  eighth  section  of  the  Act  of  1914 
is  legislation  of  the  same  sort;  it  prohibits 
any  one,  other  than  those  who  roister  and 
pay  tax,  and  a  few  other  persons,  nurses,  in- 
valids, common  carriers,  etc.,  from  having  any 
opium  in  their  possession  and  imposes  a 
penalty  for  their  doing  so."  To  the  same 
effect  see  the  reported  case  and  see  U.  S.  ▼. 
Brown,  224  Fed.  135. 

But  in  U.  S.  V.  Wilson,  225  Fed.  82,  the 
defendant  was  indicted  for  having  in  her  pos- 
session and  control  a  small  quantity  of  opium 
for  smoking  purposes.  The  evidence  was 
uncontradicted  that  she  was  addicted  to 
opium  smoking,  but  that  she  never  sold  or 
dealt  in  the  drug.  The  court  said :  "Clearly, 
it  [the  phra8t»  'any  person']  refers  to,  and 
at  least  includes,  those  doing  the  things 
specifically  named  in  the  first  section.  Does 
it  refer  to  and  include  others  doing  tilings 
not  specifically  named  in  the  act,  viz.,  those 
having  in  their  possession  or  under  their 
control  the  drugs  namei.  for  their  personal 
consumption?  It  seems  to  me  that  to  so  hold 
would  be  for  the  court  to  enlarge  the  list 
of  those  whom  Congress  required  to  register 
and  pay  the  special  tax.  To  that  extent  it 
would  be  an  amendment  of  the  act.  This 
is  not  the  function  of  the.  court.  If  Congress 
had  intended  to  require  persons  to  register 
who  had  in  their  possession  or  under  their 
control  drugs  for  any  purpose  other  than 
that  stated  in  the  act.  it  would  seem  that 
it  would  have  been  a  simple  matter  to  have 
said  so.  It  is  clear  to  my  mind  that  the 
language  quoted  from  the  eighth  section, 
supra,  when  read  in  connection  with  the  first 
section  of  the  act,  refers  onlv  to  those  men- 
tioned  in  the  last-named  section,  and  how- 
ever desirable  it  may  be  to  have  that  list 
enlarged,  the  court  is  without  authority  to 
do  it." 

In  U.  S.  v.  Carney,  228  Fed.  163,  the 
court  in  criticising  t]ie  conclusions  reached  in 
U.  S.  V.  Brown,  224  Fed.  135,  said:  "The 
possession  forbidden  by  this  section  is  of  a 
person  'not  registered  under  the  provisions 
of  this  act.'  Plainly  the  person  who  has 
not  so  registered  and  paid  the  required  tax 
refers  only  to  one  who  is  required  by  section 
1  of  the  act  to  register  and  pay  such  tax. 
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No  other  possession  is  referred  to  by  this 
section  of  which  there  can  ■  be  a  violation, 
^ther  than  the  possession  of  one  who  is 
required  by  section  1  to  register  and  pay 
the  tax.  Tho  section  will  reasonably  bear 
no  other  interpretation;  and  as  the  defend- 
ant is  not  charged  with  being  a  person  re- 
quired by  the  act  to  roister,  or  with  having 
engaged  in  any  business  that  requires  him 
to  do  so,  the  indictment  fails  to  charge  an 
offense  against  him  under  this  act.  It  was 
so  held  by  Judge  McCall  in  U.  S.  v.  Friedman, 
224  Fed.  276,  and  U.  S.  v.  Wilson,  225  Fed. 
82,  by  Judge  Bourquin  in  U.  S.  v.  Woods, 
224  Fed.  278,  and  by  Judge  Thompson  in 
U.  S.  V.  Jin  Fuey  Moy,  226  Fed.  1003,  upon 
indictments  quite  similar  to  the  one  in  ques- 
tion. A  contrary  conclusion,  it  is  true,  was 
reached  in  U.  S.  v.  Brown,  224  Fed.  135, 
by  Judge  Neterer  in  the  western  district 
of  Washington;  but  I  am  not  satisfied  that 
the  conclusion  reached  by  him  is  correct. 
It  is  by  him  assumed  that  the  act  in  ques- 
tion is  intended  to  prohibit  the  importation 
of  opium  for  any  purpose  whatever,  and 
that  the  drug  is  therefore  an  'outlaw'  in 
this  country,  and  for  that  reason  Congress 
may  rightly  prohibit  its  importation,  and 
that  this  was  intended  by  the  act  in  question. 
It  seems  to  me  that  this  conclusion  is  un- 
warranted; for  by  the  Act  of  Congress  ap- 
proved February  9,  1900  (35  Stat.  614»  c. 
100  [Comp.  St.  1913,  §§  8800,  8801]),  the 
importation  of  opium  for  other  than  the 
purpose  of  smoking  is  permitted  und^  such 
rules  and  regulations  as  the  Secretary  of 
the  Treasury  may  prescribe;  and  section  12 
of  the  act  in  question  especially  provides 
that  nothing  contained  therein  shall  be  con- 
strued to  impair,  alter,  or  repeal  any  of  the 
provisions  of  the  Act  of  Congress  approved 
February  9,  1909,  or  any  amendment  there- 
of. Opium,  therefore,  and  its  derivatives, 
when  imported  under  the  provisions  of  that 
act,  are  legitimate  articles  of  commerce.  It 
seems  entirely  clear  that  a  purchaser  of 
opium,  or  compound  or  derivative  thereof, 
for  medicinal  use,  from  one  authorized  to 
sell  or  to  dispense  it,  and  who  has  it  in  his 
possession  for  such  purpose  should  not 
be  required  to  register  or  pay  the  special 
tax  exacted  only  because  of  such  possession. 
The  act  in  question  does  not  in  plain  terms 
so  provide,  and  it  is  not  within  the  rightful 
power  of  the  courts  to  add  such  a  provision 
thereto,  either  directly  or  impliedly,  and  an 
indictment  that  fails  to  charge  facts  show- 
ing the  possession  of  one  to  be  unlawful 
does  not  charge  an  offense  within  the  terms 
of  this  act."  To  the  same  effect  see  U.  S. 
V.  Friedman,  224  Fed.  276. 

In  U.  S.  V.  Woods,  224  Fed.  278,  the 
indictment  charged  that  the  defendants  'Mid 
wilfully,     knowingly,     unlawfully,     and     fe- 
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lonioiisly  have  in  their  possession  and  under 
control  smoking  opium,  not  having  registered 
as  required  by  the  Act  of  1014,  and  not  hav- 
ing paid  the  special  tax  as  therein  provided/' 
The  court  in  sustaining  a  demurrer  to  the 
indictment  said:  "Having  in  mind  that  taxes 
can  be  imposed  and  statutory  offenses  created 
only  by  direct,  clear,  and  apt  language,  it 
seems  clear  that  there  is  nothing  in  the  act 
imposing  the  duty  of  registration  and  pay- 
ment of  taxes  upon  mere  consumers  of  the 
drugs.  They  are  not  within  section  1,  and 
section  8  does  not  purport  to  extend  the 
registration  and  taxation  features  of  the  act 
to  them,  or  to  any  one,  but  only  to  make 
unlawful  mere  possession  of  the  drugs  by  any 
person  of  the  classes  by  section  1  required  to 
register  and  pay,  and  who  have  not,  and  to 
create  a  statutory  rule  of  evidence." 

A  physician's  prescription  calling  for  an 
unusually  and  unreasonably  large  quantity 
of  the  drug  coming  within  the  scope  of  this 
law,  is  fraudulent  and  in  violation  of  the 
Treasury  Department  regulation  2200,  dated 
May  11,  1915.  U.  S.  v.  Curtis,  229  Fed. 
288,  wherein  the  court  said:  "1  am  of  the 
opinion,  and  hold,  that  a  physician  who  issues 
a  prescription  for  an  unusually  large  amount 
of  these  drugs,  or  of  any  one  of  them,  and 
which  prescription  shows  on  its  face  that 
the  quantity  prescribed  is  unreasonable  and 
unusual,  is  guilty  of  an  offehse  under  the 
law,  unless  such  prescription  indicates  the 
necessity  therefor;  and  I  am  also  of  the 
opinion,  and  hold,  that  the  dealer  who  fills 
such  a  prescription  or  order  issued  by  a 
physician  is  guilty  of  an  offense  under  the 
law.  If  not  so,  then,  as  already  stated, 
physicians  may  prescribe  unlimited  quanti- 
ties, and  druggists  may  fill  the  prescriptions 
with  impunity,  and  thus  many  of  the  evils 
sought  to  be  remedied  by  the  enactment  of 
the  so-called  Harrison  Narcotic  Law  will  be 
augmented,  instead  of  being  remedied." 

In  Tucker  v.  Williamson,  229  Fed.  201, 
the  question  arose  whether  physicians  send- 
ing out  a  preparation  containing  cocaine  to 
patients,  whom  the  physicians  have  never  seen, 
violate  the  Harrison  Act.  The  court  said: 
"The  exemption  authorized  by  the  bill,  as 
it  passed  the  House,  from  the  requirements 
of  the  first  paragraph  of  section  2,  extended 
only  to  instances  of  personal  attendance  on 
patients.  That  provision  was  rejected  and 
in  lieu  thereof  the  exemption  was  extended, 
by  the  agreement  of  the  conference  com- 
mittee and  the  approval  of  both  branches  of 
Congress,  so  as  to  include  not  only  cases 
of  personal  attendance  on  the  part  of  the 
physician,  but  also  those  cases  in  which 
there  is  no  personal  attendance,  providing  a 
record  is  kept  in  such  latter  instance  of  the 
drug  or  drugs  dispensed.  There  was  thus 
somewhat  of  an  enlargement  of  the  instances 


of  exemption  from  the  requirements  of  the 
first  paragraph  of  section  2  as  to  the  pre- 
serving of  orders  and  duplicates  oi  the 
same,  but  there  was  added  the  duty  of  pre- 
serving a  record  in  case  of  dispensing  or 
distributing  when  not  in  personal  attendance 
on   the  patient." 

In  U.  S.  V.  Johnson,  228  Fed.  251,  it  was 
sought  to  hold  the  defendant  as  a  principal 
under  an  indictment  charging  him  with  aid- 
ing, abetting  and  procuring  the  commiasioa 
of  an  act  in  violation  of  the  Harrison  Law, 
by  inducing  one  Martin  to  ship  opium  for 
smoking  purposes,  it  being  proved  that  Mart- 
in had  not  paid  the  special  tax  and  was 
not  duly  registered  as  required  by  section 
1  of  the  act.  The  court  in  finding  defendant 
guilty  as  charged  in  ttxe  indictment  said: 
"Section  332  of  the  Penal  Code  provides 
that:  'Whoever  directly  commits  any  act) 
constituting  an  offense  defined  in  any  law 
of  the  United  States,  or  aids,  abets,  counsels, 
commands,  induces  or  procures  its  commis- 
sion, is  a  principal.'  .  .  .  The  government 
insists,  it  having  alleged  and  proved  that 
Martin  had  not  registered  and  paid  the 
special  tax  as  required  by  section  1  of  the 
act,  and  that  he  is  not  one  of  the  persons 
exempted  under  the  proviso  of  said  fourtli. 
section  of  said  act,  and  that  he  was  guilty 
of  the  offense  of  sending,  shipping,  carrying, 
or  delivering  a  parcel  of  said  drugs  mentioned 
in  said  act,  to  wit,  opium  prepared  for  smok- 
ing, from  New  Orleans,  in  the  state  of  Louisi- 
ana, to  the  defendant  in  Memphis,  in  the 
state  of  Tennessee,  and  it  also  having  proven 
that  the  defendant  Johnson  ordered,  requestr 
ed,  and  induced  Martin  to  ship  him  the 
opium,  that  under  section  332  of  the  Penal 
Code  he  is  guilty  as  a  principal.  This  in- 
sistence by  the  government  seems  to  me  to 
be  sound." 

An  indictment  charging  that  the  defend- 
ant "did  unlawfully,  wrongfully,  and  know- 
ingly sell,  dispense,  and  distribute 
morphine  sulphate  tablets^"  and  that  he  sold 
and  dispensed  the  same  as  a  dealer  to  a 
consumer,  etc.,  is  equivalent  to  charging  that 
he  had  these  drugs  in  his  possession.  U.  S. 
V.  Curtis,  229  Fed.  288,  wherein  the  court 
said:  "In  U.  S.  v.  Wilson,  226  Fed.  82.  it 
was  held:  'Harrison  Anti-narcotic  Law,  Dec. 
17,  1914,  §  8,  establishes  the  rule  of  evidence 
that,  upon  proof  that  a  defendant  was  pro- 
ducing, importing,  manufacturing,  dealing  in, 
dispensing,  selling,  distributing,  or  giving 
away,  as  mentioned  in  section  1,  cl.  1,  opium 
or  coca  leaves,  and  that  a  narcotic  was  found 
in  his  possession,  he  is  presumptively  guilty 
of  violating  the  act,  that  then  the  burden 
of  proof  is  upon  defendant  to  show  affirma- 
tively that  he  is  not  one  of  the  class  men- 
tioned in  section  1  as  being  required  to 
register,  or,  if  so,  that  he  had  registered  and 
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paid  tbe  special  tax.'  If  this  be  j^od  law, 
then  this  indictment  charges  an  offense,  for 
it  clearly  charges  that  the  defendant  had 
the  drugs  in  his  possession  at  the  time  men- 
tioned in  the  indictment,  else  he  could  not 
have  sold,  dispensed,  and  distributed  them 
to  the  person  named  in  the  indictment.  If 
in  point  of  fact  the  defendant  had  registered 
and  paid  the  special  tax,  then  proof  of  such 
facts  on  the  trial  of  the  indictment  will  be 
a  complete  defense,  and  result  in  the  acquittal 
of  this  defendant,  inasmuch  as  both  counts 
charge  a  violation  of  section  1  of  the  act." 


UTTIiE  CAHABA  COAL  COUP  ANT 

V. 

AETNA  LIFE  INStTBANCE  COM- 

PANT. 

Alabama  Supreme  Court — ^April  15,  1915. 

192  Ala.  42;  OS  So.  317. 


Indemnity  Insnranee  «>  Extent  of  Be- 
corery  ^  Interest  on  Judgment 
Pending  Appeal. 

A  contract  indemnifying  an  employer 
against  loss  or  expense  resulting  from  an  in- 
jury or  accident  to  its  employees  stipulated 
that  the  insurer's  liability  for  loss  should  be 
limited  to  $5,000 ;  that  the  insurer  was  to  pay 
the  expenses  of  litigation  in  addition  to  the 
sum  stipulated;  that  it  should  at  its  own 
cost  defend  injury  suits  in  the  name  of  as- 
sured; and  that  assured  should  not  incur 
expenses  without  the  consent  of  the  insurer. 
While  the  contract  was  in  force  judgment 
was  recovered  against  the  employer  for  in- 
juries to  an  employee  in  the  sum  of  $5,000, 
which  on  appeal  was  affirmed;  the  affirmance 
carrying  with  it  ten  por  cent  damages,  and 
interest  pending  appeal.  The  defense  and 
the  appeal  were  conducted  by  the  insurer  in 
the  name  of  the  insured.  It  is  held  that 
the  interest  and  damat^es  were  not  ''expenHes 
of  litigation"  within  the  meaning  of  the  con- 
tract of  indemnity. 

[See  note  at  end  of  this  case.] 

Sanie. 

Under  a  contract  indemnifying  against  loss 
through  actions  brought  for  injuries  by  em- 
ployees that  the  insurer  has  exercised  its  op- 
tion to  defend  the  suit  and  appealed  from  an 
adverse  judgment,  but  was  unsuccessful,  and 
merely  created  an  extra  charge  in  damages 
and  interest,  does  not  make  it  liable  therefor 
beyond  the  amount  limited  in  the  contract, 
since  such  contract  was  made  in  view  of  that 
contingency. 

[See  note  at  end  of  this  case.] 
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la,  4£. 
Contraeta  »  Conatmetion  —  Avoiding 
Oppression  or  Ine4.nalit7. 

A  contract  will  not  be  construed  so  as  to 
render  it  oppressive  or  inequitable  to  either 
party  thereto,  or  so  as  to  place  one  of  the 
parties  at  the  mercy  of  the  other,  unless  it  is 
clear  that  such  was  the  mahifest  intention. 

[See  6  R.  C.  L.  tit.  Contracta,  p.  841.] 

Appeal  from  Birmingham  City  Ckiurt: 
Shabpb,  Judge. 

Action  by  Little  Cahaba  Coal  Company, 
plaintiff,  against  iEtna  Life  Insurance  Com- 
pany, defendant.  Judgment  for  defendant. 
Plaintiff  appeals.  The  facts  are  stated  in 
the  opinion.    Affismed. 

Tillnuin,  Bradley  d  Morrow  and  Jf.  M. 
Baldtcin  for  appellant. 

Stokeley,  Scrivener  d  Dominick  and  /.  M. 
Engel  for  appellee. 

[43]  Satbe,  J. — By  the  terms  of  the  con- 
tract to  be  construed  in  this  case  defendant 
(appellee)  indemnified  plaintiff  (appellant) 
"against  loss  or  expense  arising  or  resulting 
from  claims  upon  the  assured  on  account  of 
bodily  injuries  or  death  accidentally  suffered 
by  any  employee  or  employees  of  the  as- 
sured by  reason  of  the  prosecution  of  the 
work  and  at  the  places"  described  in  the 
contract.  The  contract  contained  the  fol- 
lowing stipulations  which  need  to  be  consid- 
ered, defendant  being  referred  to  as  "Com- 
pany:" 

"A.  The  Company's  liability  for  loss  on  ac- 
count of  an  accident  resulting  in  bodily  in- 
juries to  or  in  the  death  of  one  person  is 
limited  to  five  thousand  dollars  ($5,000.00)  ; 
and,  subject  to  the  same  limit  for  each  per- 
son, the  Company's  total  liability  for  loss  on 
account  of  any  one  accident  resulting  in  the 
bodily  injuries  to  or  in  the  death  of  more 
than  one  person  is  limited  to  ten  thousand 
dollars  ($10,000.00). 

"The  Company  will,  however,  as  provided 
in  the  conditions  D  and  E  hereof,  pay  the 
expense  of  litigation  in  addition  to  the  sum 
herein  limited,  provided  that,  if  the  Company 
shall  elect  to  pay  the  assured  the  sum  as 
herein  limited,  it  shall  not  be  liable  for  fur- 
ther expenses  of  litigation  after  such  pay- 
ment shall  have  been  made." 

"D.  If  thereafter  (after  the  occurrence  of 
an  accident)  any  suit  is  brought  against  the 
assured  to  enforce  a  claim  for  dama^^es  on 
account  of  an  accident  covered  by  this  policy, 
the  assured  shall  immediately  forward  to  the 
Company's  home  office  every  summons  or 
other  process  as  soon  as  the  same  shall  have 
been  served  on  liim,  and  the  Company  will, 
at  its  own  cost,  [44]  defend  such  suit  in 
the  name  and  on  behalf  of  the  assured,  unless 
the  Company  shall  elect  to  settle  the  same 
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or  to  pay  the  assured  the  indemnity  as  pro- 
vided for  in  condition  A  hereof. 

**E.  The  assured,  whenever  requested  by 
the  Company,  shall  aid  in  effecting  settle- 
ments, securing  information  and  evidence,  the 
attendance  of  witnesses  and  in  prosecuting 
appeals,  but  the  assured  shall  not  voluntarily 
assume  any  liability  or  interfere  in  any  nego- 
tiation for  settlement,  or  in  any  legal  pro- 
ceeding, or  incur  any  expense,  or  settle  any 
claims,  except  at  his  own  cost,  without  the 
written  consent  of  the  Company  previously 
given." 

During  the  life  of  this  contract  one  Gil- 
bert, an  employee  of  plaintiff,  was  acciden- 
tally injured,  sued  plaintiff,  and  recovered 
judgment  for  the  sum  of  $5,000.  On  appeal 
to  this  court  this  judgment  was  affirmed; 
the  affirmance  carrying  with  it  10  per  cent 
damages  (Code,  §  2893) ,  and  interest  pending 
the  appeal,  and  amounting  on  the  date  of 
its  rendition  to  $6,672.25,  exclusive  of  court 
costs.  The  defense  and  the  appeal  were  con- 
ducted by  defendant  in  the  name  of  the 
plaintiff  in  this  action.  Defendant  paid  the 
costs,  but  to  the  satisfaction  of  Gilbert's 
judgment  would  contribute  no  more  than 
$6,000,  which  also  was  paid  forthwith. 
Plaintiff  here  sues  to  recover  the  overplus  of 
$1,672.25,  interest  pending  the  appeal,  and 
damages,  which  it  was  required  to  pay  to 
Gilbert. 

(1)  The  single  question  involved  is  wheth- 
er the  interest  and  damages  awarded  to  Gil- 
bert and  paid  by  appellant  are  covered  by 
''the  expense  of  litigation''  within  the  mean- 
ing of  the  contract,  or  whether  they  are  to 
be  included  in  the  loss  as  to  which  appellee 
bargained  for  a  maximum.  We  are  in  agree- 
ment with  the  learned  [46]  trial  judge  who 
answered  this  question  in  favor  of  appellee. 

It  may  not  be  out  of  place  to  observe  that 
this  is  a  contract  of  indemnity  into  which 
the  parties  entered  freely  to  aooomplish  their 
own  purposes.  Such  contracts,  like  policies 
of  insuranee,  when  vague,  ambiguous,  or  in- 
consistent, are  generally  construed  with  favor 
to  the  party  indemnified;  but  this  rule  of 
favor  can  never  be  carried  to  the  point  of 
wresting  the  cootract  from  its  plain  meaning 
when  reasonably  construed  upon  an  examina- 
tion of  the  whole  instrument.  Day  v.  Home 
Ins.  Co.  177  Ala.  600,  58  So.  549,  40  LJtA. 
(N.S.)  652;  Continental  Casualty  Co.  v.  Og- 
burn,  175  Ala.  357,  57  So.  852,  Ann.  Gas. 
1914D  377;  Rumford  Falls  Paper  Co.  v. 
Fidelity,  etc.  Co.  92  Me.  574,  43  AU.  503. 

Cases  adjudicating  this  question  in  other 
jurisdictions  are  not  in  accord.  Our  conclu- 
sion has  been  reached  upon  consideration  of 
the  language  employed  in  the  contract  and 
the  reason  of  the  matter  as  it  has  appeared 
to  us  after  an  examination  of  the  cases  on 
either  side. 


By  the  great  weight  of  authority  contraeta 
of  this  character  are  c(»tracts  of  indenuuty 
against  loss,  and  not  against  liability  merely, 
and  the  liability  of  the  indemnitor  is  deemed 
fixed  only  upon  tlie  payment  of  tlie  judgment 
by  the  assured.  See  cases  cited  in  the  note 
to  Ann.  Cas.  1914D  1095,  infra.  Now,  this 
much  seems  clear  upon  the  language  em- 
ployed by  the  parties:  Appellee  compaay 
contracted  in  some  sort^  not  only  for  a  maxi- 
mum liability  of  $5,000  in  respect  of  loss  to 
be  incurred  by  assured,  but  for  the  right, 
without  interference  on  the  part  of  assured, 
to  negotiate  a  settlement  or  to  litigate  with 
the  person  claiming  damages  for  an  injury, 
and,  at  its  own  discretion,  to  prosecute  an 
appeal  from  an  adverse  judgment,  and  [46] 
thus  reserved  the  right  to  postpone  the  fixing 
of  the  liability  of  assured  to  the  person  in- 
jured and  by  the  same  token  of  its  own  lia- 
bility to  assured,  until  the  date  of  affirmance, 
in  advance  of  which  assured  could  not  settle 
wiih  the  injured  without  forfeiting  the  pro- 
tection of  the  contract. 

The  company  having  determined  to  litigate, 
the  effect  of  the  contract,  to  state  it  in  gen- 
eral terms,  was  to  bind  it  to  indemnify,  to 
make  good,  and  save  assured  from  loss  by 
reason  of  any  judgment  not  in  excess  of 
$5,000  it  might  in  the  end  be  compelled  to 
pay.  In  addition,  the  company  was  to  pay 
the  expense  of  litigation.  We  put  aside  any 
question  as  to  officers'  fees,  taxable  court 
costs,  which  have  been  paid,  for  as  to  them 
the  parties  are  agreed  that  the  company  was 
liable,  whether  as  loss  or  expense  is  imma- 
terial, and  they  are  not  in  dispute.  As  for 
the  items  in  dispute,  and  claimed  by  the  as- 
sured to  be  items  of  expense,  the  reference 
in  stipulation  E  shows  that  the  "expense  of 
litigation"  mentioned  in  the  former  was  the 
''expense"  mentioned  in  the  latter.  As  re- 
gards other  expenses  included  in  stipulation 
E,  the  contract  was  not  truly  one  of  indem- 
nity, for  that  stipulation  was,  not  that  as- 
sured should  defend  and  look  to  the  company 
for  protection  against  the  liability  or  reim- 
bursement, but  that  the  company  should  de- 
fend in  its  own  way,  at  its  own  cost,"  and 
assured  was  not  to  *^lncur  any  expense  .  .  . 
except  at  its  own  cost  without  the  written 
consent  of  the  company  previously  given." 
At  this  point  then,  evidetttiy,  expense  meant, 
not  any  liability  the  assured  might  incur 
and  be  compelled  by  the  judgment  to  pay. 
but  such  expense  as  was  under  the  control 
of  the  party  actually  conducting  the  defense, 
as  the  expense  of  employing  attorneys  and 
preparing  the  case  for  trial  in  [47]  the  court 
below  or  on  appeal.  Presumptively,  nothing 
appearing  to  the  contrary,  "expense"  meant 
the  same  thing  in  both  places,  and,  if  "ex- 
pense," in  stipulation  E,  did  not  include  in- 
terest and  damages,  as  manifestly  it  did  not, 
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these  items  were  not  included  in  the  expenses 
mentioned  in  stipulation  A.  They  were  there- 
fore included  in  'ioss/'  and  this  was  their 
natural  place;  for  they  were  nothing  more 
or  less  than  part  and  parcel  of  the  judgment 
that  assured  was  required  to  pay.  But  in 
reHpect  of  "loss"  the  company's  liability  was 
limited  to  $5,000  in  case  of  injury  to  any 
one  employee. 

In  the  present  case,  the  original  judgment 
being  for  the  sum  of  $5,000,  the  precise  maxi- 
mum bargained  for,  the  construction  which 
the  language  of  the  contract  seems  to  require 
imposes  on  the  assured  the  loss  of  interest 
pending  the  appeal  in  the  employee's  case 
and  damages  awarded  on  affirmance.  Such 
would  be  the  result  in  any  case  where  the 
judgment  exceeded  the  maximum  indemnity. 
If,  however,  the  judgment  were  for  a  smaller 
amount,  the  loss  of  these  items  would  fall 
upon  the  indemnifying  company  in  whole  or 
in  part,  as  the  sum  of  these  items  might  be 
less  or  greater  than  the  difference  between 
the  judgment  and  the  maximum  of  indemnity 
provided  by  the  contract.  The  effect  of  this 
i'onstruction  is  to  divide  the  risk  in  the  long 
run  of  cases  between  the  company  and  as- 
sured, as  a  sound  policy  of  preventing  negli- 
gence on  the  part  of  assured  would  seem  to 
indicate  as  proper,  while  the  other,  to  state 
its  effect  concretely,  would  lead  to  this  re- 
sult: If  Gilbert's  judgment  had  been  re- 
versed, and  on  a  second  trial,  brought  about 
by  the  company's  appeal,  an  unreversible 
judgment  for  a  much  greater  sum  had  been 
recovered,  as  not  infrequently  happens  in 
cases  where  damages  are  to  be  liquidated  in 
the  unstandardized  [48]  judgment  and  dis- 
cretion of  a  jury,  the  company  would  be  re- 
quired to  respond  in  the  full  amount  of  such 
judgment.  But  such  a  result  could  only  be 
reached  by  an  elimination  from  the  contract 
of  the  stipulations  for  a  right  to  litigate  and 
for  a  maximum  of  loss  indemnified  against. 
The  company  is  as  much  entitled  under  the 
contract  to  the  full  protection  of  these  agreed 
limitations  upon  the  right  of  assured  as  as- 
sured is  to  the  protection  of  the  agreement 
of  indemnity.  This  conclusion  is  sustained 
also  by  the  numerical  and  intrinsic  author- 
ity of  the  cases  decided  by  other  courts.  See 
notes  to  Cannon  Mfg.  Co.  v.  Employers'  In- 
demnity Co.  161  N.  C.  19,  78  S.  E.  536,  Ann. 
Cas.  1914D  1095,  and  .^.tua  L.  Ins.  Co.  v. 
Bowling  Green  Gas-light  Co.  150  Ky.  732, 
150  S.  W.  994,  43  L.R.A.(N.S.)  1128,  wlierc 
the  cases  are  collected. 

(2,  3)   It  is  true  that  a  contract  will  not 

be  construed  so  as  to  render  it  oppressive  or 

inequitable  as  to  either  party,   or  so  as  to 

place  one  of  the  parties  at  the  mercy  of  the 

other,  unless  it  is  clear  that  such  was  their 

manifest  intention  at  the  time  the  agreement 

was  made.     Elliott  on  Contracts,  §  1521.     It 
Ann.  Cas.   191 7D. — 55. 


is  also  true  that:  "All  words,  whether  they 
be  in  deeds,  or  statutes,  or  otherwise,  if  they 
be  general,  and  not  express  and  precise,  shall 
be  restrained  unto  the  fitness  of  the  matter 
and  person." 

(4)  And  on  these  principles  assured  bases 
its  argument  that  the  ccmipany,  by  exercis- 
ing the  right  to  litigate  and  to  appeal,  and 
by  superseding  the  execution  of  the  judgment 
pending  appeal,  caused  the  accumulation  of 
interest  and  the  imposition  of  the  penalty  of 
10  per  cent,  damages,  thereby  creating  an 
additional  charge  against  the  assured,  and 
eating  away  its  indemnity,  for  which  it 
should  be  held  responsible.  The  connection 
[49]  between  premise  and  conclusion  is  not 
s&tisfactory.  The  case  is  to  be  determined 
on  the  answer  to  this  question:  What  did 
the  parties,  contracting  at  arm's  length,  and 
with  their  eyes  open,  contracting  with  refer- 
ence to  all  cases  that  could  arise  under  the 
policy,  in  terms  fairly  applicable  to  every 
such  case,  mean  by  the  terms  "loss"  and 
"expense  of  litigation?"  It  scarcely  seems 
debatable  that,  if  the  judgment,  including  in- 
terest and  damages,  had  been  less  than  the 
maximum  indemnity  provided,  assured  would 
have  been  entitled  to  reimbursement  of  inter- 
est  and  damages  as  an  integral  part  of  the 
judgment.  On  what  just  principal,  then  can 
we  construe  this  agreement,  on  consideration 
of  advantage  to  one  of  the  parties,  as  operat- 
ing in  one  case  differently  from  its  operation 
in  another,  both  cases  falling  equally  within 
its  express  and  lit  language?  Such  a  course 
is  manifestly  impossible.  The  appeal  is  to 
an  extrajudicial  sense  of  equity  which  would 
be  of  doubtful  force  even  as  such  in  the  hard- 
est •  case  to  be  imagined  as  falling  within  the 
field  of  the  provision  the  parties  intended  to 
make.  The  company,  for  a  consideration 
presumably  bearing  just  and  reasonable  rela- 
tion to  the  obligation  assumed,  beyond  per- 
adventure  contracted  for  the  right  to  litigate 
and  to  appeal,  and  at  the  same  time  for  a 
maximum  of  indemnity.  The  contract  made 
a  politic  prudent  division  between  the  parties 
of  the  risk  of  negligence  on  the  part  of  as- 
sured, and  this,  it  cannot  be  doubted,  was 
a  material  part  of  the  consideration  for  the 
obligation  assumed.  We  are  unable  to  see 
that  this  contract,  even  though  construed  as 
if  intended  for  the  emergency  of  this  case 
alone,  is  opj)ressive  or  inequitable,  or  how  on 
principle  assured  can  be  relieved  of  express 
limitations  upon  its  right  which  the  company 
exacted  as  a  condition  of  the  indemnity  af- 
forded. 

[50]  We  think  the  judgment  of  the  trial 
court  should  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Gard- 
ner, JJ.,  concur. 
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NOTE. 

The  reported  case  holds  in  accord  with  the 
weight  of  authority  that  where  a  policy  of 
indemnity  insurance  limits  the  liability  of 
the  insurer  for  one  accident  to  a  fixed  sum 
and  the  costs  and  expenses  of  litigation  and 
a  judgment  exceeding  that  sum  is  recovered 
against  the  insured,  interest  on  that  judg- 
ment pending  an  appeal  is  not  part  of  the 
costs  and  expenses  of  the  litigation  and  the 
insurer  is  not  liable  therefor  in  excess  of  the 
stipulated  indemnity.  The  cases  discussing 
the  liability  of  the  insurer  in  an  indemnity 
policy  for  interest  on  the  judgment  against 
the  insured  are  reviewed  in  the  note  to  Can- 
non Mfg.  Co.  V.  Employers'  Indemnity  Co. 
Ann.  Cas.  1914D  1096. 
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DI8TBICT  COURT  OF  RIOE  COITNTT 

ET  All. 


Minnesota     Supreme     Court — ^December     10, 

1915. 


lai  Minn,  352;  l&S  N.  W.  103. 


Workmen's   Compensation  Acta  —  No- 
tice of  Injury  —  Necessity. 

The  Workmen's  Compensation  Law  is  reme- 
dial in  its  nature  and  must  be  given  a  liberal 
construction  to  accomplish  the  purpose  in- 
tended. Relator's  mayor  and  street  commis- 
sioner had  actual  knowledge  of  the  injury 
to  the  respondent  immediately  after  the  oc- 
currence thereof.  Tlie  knowledge  of  the 
mayor  is  the  knowledge  of  the  city.  Held 
that  where  the  employer  has  actual  knowl* 
edge  of  the  occurrence  of  the  injury,  the  in- 
jured employee  is  not  required  to  give  » 
written  notice  thereof. 

[See  note  at  end  of  this  case.] 

Who  Is  Workman  *  Casual  Labor  for 
Municipality. 

An  employee  of  the  city  of  Northfield  was 
injured  while  loading  gravel  used  by  the  city 
for  improving  and  repairing  its  streets. 
Though  the  employment  may  have  been  cas- 
ual, it  was  in  the  usual  course  of  the  business 
of  the  city,  and  the  Workmen's  Compensaticm 
Law  applies. 

[See  Ann,  Cas.  1913C  28:  Ann.  Cas.  1916B 
79.3.] 

(Syllabus  by  court.) 

Certiorari  to  District  Court,  Hice  coimty: 
Childress,  Judge. 


Claim  for  compensation  under  workmen's 
compensation  act.  Christ  Johnson,  claimant, 
and  City  of  Northfield,  defendant.  Claim  al- 
lowed by  District  Court.  Defendant  brings 
certiorari.  The  facts  are  stated  in  the  opin- 
ion.   Affibmed. 

Charles  R.  Pye  for  relator. 
Mohn  d  Mohn  for  respondents. 

[353]  ScHALLsai,  J.— On  July  17,  1914, 
Christ  Johnson,  a  laboring  man,  was  work- 
ing for  the  city  of  Northfield,  Minnesota. 
He  was  loading  wagons  with  gravel  for  use 
in  improving  and  repairing  the  streets  of  the 
city.  His  wages  were  two  dollars  per  day, 
payable  every'  Saturday.  He  had  resided  in 
Northfield  more  than  30  years,  had  worked 
for  the  city  off  and  on  during  a  great  part 
of  that  time;  he  began  work  the  last  timo 
on  July  13,  1914. 

On  July  17,  1914,  he  was  injured  in  a 
cave-in,  the  result  being  a  compound  fracture 
of  the  left  leg.  He  was  immediately  taken 
to  the  mayor's  place  of  business.  The  mayor 
and  thie  street  commissioner  saw  his  injuries, 
ascertained  when  and  how  he  was  injured 
'and  caused  him  to  be  taken  to  his  home. 
Both  officials  did  all  in  their  power  to  relieve 
and  assist  the  injured  man.  The  street  com- 
missioner accompanied  him  to  his  home,  and 
a  doctor  was  promptly  called  to  attend  him. 
The  bill  for  the  doctor's  services  was  subse- 
quently paid  by  the  municipality. 

No  written  notice  of  the  injury  was  ever 
served  upon  the  city.  On  April  10,  1915, 
Johnson  instituted  proceedings  against  the 
city  in  the  district  court  of  Kice  county  to 
recover  compensation  under  the  provisions  of 
chapter  467,  p.  676,  Laws  1913,1  generally 
known  as  the  "Workmen's  CompensatioD 
Act."  The  city  denied  liability.  The  pro- 
ceedings resulted  in  a  judgment  against  the 
city,  which  brings  the  matter  to  this  court 
by  certiorari. 

The  assignments  of  error  present  two  ques- 
tions: (1)  That  written  notice  as  required 
by  the  act  was  not  given;  (2)  that  Johnson's 
employment  was  merely  casual. 

1.  "The  Workmen's  Compensation  Act  if 
remedial  in  its  nature  and  must  be  given  a 
liberal  construction  to  accomplish  the  pur 
pose  intended."  State  v.  District  Ct.  125 
Minn.  43,  150  N.  W.  211.  WMth  this  prin- 
ciple as  a  guide  we  proceed  to  the  considera- 
tion of  the  questions  raised  herein. 

This  is  not  a  case  in  which  a  written  no- 
tice of  the  injury  would  be  of  any  assistance 
to  the  employer.  Relator's  mayor  and  street 
commissioner  were  informed  immediately 
after  the  accident  that  respondent,  [354] 
whom   they   knew,   had    received   an   injury 

1  [G.  S.  1913,  §§  8196-8230.] 
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(which  they  saw)  while  in  the  employment 
of  and  working  for  the  city. 

The  record  presents  a  case  of  actual  knowl- 
edge hy  the  employer  of  the  occurrence  of  the 
injury.  The  knowledge  of  the  mayor  is  the 
knowledge  of  the  city.  The  statute  does  not 
require  a  written  notice  where  the  employer 
has  actual  knowledge.  G.  S.  1013,  §  8213. 
State  V.  District  Ct.  129  Minn.  423,  162  N. 
W.  838. 

2.  This  is  not  one  of  the  cases  excepted 
from  the  compensation  act.  Johnson  was  en- 
gaged to  work  for  the  city  at  the  wage  of 
two  dollars  per  day,  payable  every  Saturday. 
He  was  not  hired  for  any  specified  length  of 
time.  His  employment  might  continue  a  day 
or  a  week  or  several  weeks  or  months.  It 
may  or  may  not  have  been  casual;  this  we 
do  not  decide.  Sabella  v.  Brasileiro,  86  N.  J. 
L.  505,  91  Atl.  1032,  affirmed  87  N.  J.  L.  710, 
94  Atl.  1103. 

Respondent,  when  injured,  was  loading 
gravel  for  use  in  repairing  and  improving 
the  streets  of  his  employer,  the  city.  That 
part  of  the  compensation  law  relating  to  ex- 
cepted cases,  so  far  as  is  here  material,  reads 
as  follows:  .  .  .  "Nor  shall  the  provisions 
of  this  act  apply  to  actions  or  proceedingH 
to  recover  damages  or  compensation  for  per- 
sonal injuries  sustained  by  domestic  servants, 
farm  laborers,  or  persons  whose  employment 
at  the  time  of  the  injury  is  but  casual 
and  not  m  the  iMtuU  course  of  the  trade, 
bitsincsa,  profession  or  occupation  of  his 
employer."     .  (Italics  ours.)      G.   S. 

1913,  §  8202  (Laws  1913,  p.  677,  c. 
467,  §  8). 

The  language  of  the  statute  leaves  no  room 
for  construction.  Though  casual,  if  the  em- 
ployment is  in  the  usual  course  of  the  busi- 
ness of  the  employer,  the  compensation  act 
applies.  The  Minnesota  act  in  this  respect 
is  modeled  on  the  British  Workman's  Com- 
pensation Law  which  has  been  similarly  con- 
strued. 1  Bradbury,  Workman's  Compensa- 
tion Law  (2d  ed.)  136  et  scq. 

Part  of  the  business  of  a  municipal  corpo- 
ration is  the  improvement  and  repair  of  its 
public  streets.  Respondent,  when  injured, 
was  an  employee  of  the  relator  and  was  en- 
gaged in  this  work.  The  compensation  act 
applies. 

Judgment  affirmed. 


NOTE. 

If  otiee  of  Injury  under  Workmen's 
Conipensation  Act. 

Generally,  867. 

Form  and  Contents  of  Notice,  868. 
Time  within  Which  Notice  Must  Be  Given, 
868. 


By  Whom   and   to   Whom   Notice   Must  Be 

Given,    870. 
Excuse  for  Want  of  or  Defect  in  Notice: 

Mistake  or  Other  Reasonable  Cause,  870. 

Want  of  Prejudice,  872. 

Knowledge  of  Injury,  874. 

Employer  Not  Misled,  876. 

Absence  from  Jurisdiction,  876. 

Waiver,   876. 

Finding  of  Commission,   877. 
Burden  of  Proof,  877. 


Oenerally. 

Workmen's  compensation  acts  are  consid- 
ered as  of  a  remedial  character,  the  provi- 
sions of  which  should  be  construed  broadlv 
and  liberally  in  order  to  effectuate  their  pur- 
pose, and  this  rule  of  liberal  construction 
will  be  taken  as  a  guide  in  construing  the 
provision  requiring  notice  of  the  injury  to 
be  given  to  tiie  employer  by  or  on  behalf  of 
the  injured  employee.  Donahue  v.  R.  A. 
Sherman's  Sons  Co.  (R.  I.)  98  Atl.  109; 
Moffat  V.  Crow's  Nest  Pass  Coal  Co.  7  B. 
W.  C.  C.  (Eng.)  1040;  Bloomfield  v.  Novem- 
ber, 219  N.  Y.  374,  114  N.  E.  805.  And  see 
the  reported  case.  But  on  the  other  hand  the 
provision  for  notice  cannot  be  entirely  dis- 
regarded. Burvill  V.  Vickers  [1916]  1  K.  B. 
(Eng.)  180,  85  L.  J.  K.  B.  256;  Bloomfield 
V.  November,  219  N.  Y.  374,  114  N.  E.  805. 
Thus  in  Burvill  v.  Vickers,  supra,  the  court 
said:  'The  learned  judge  has  held  that,  al- 
though no  notice  in  tiTiting — I  think  no 
notice  at  all — was  given  until  the  man  died, 
on  March  14,  that  is,  seven  or  eight  days 
after  the  accident,  the  employers  were  not 
prejudiced.  That  is  a  finding  of  fact  of  the 
learned  county  court  judge;  but  unfortunate- 
ly— ^with  all  respect  to  the  learned  county 
court  judge — he  has  assigned  in  his  judgment 
reasons  to  which  it  is  in  my  opinion  abso- 
lutely impossible  that  we  should  pay  any 
attention,  and  which  have  placed  his  finding 
of  fact  in  more  or  less  peril.  He  obviously 
treats  the  absence  of  notice  as  a  mere  tech- 
nical, formal  and  unimportant  point.  He 
thinks  that  when  once  it  is  shown  that  the 
workman  has  in  fact  sustained  injury  by  an 
accident  in  the  employers*  service  arising  out 
of  and  in  the  course  of  that  employment  all 
other  considerations  ought  to  be  disregarded 
and  compensation  given  to  him.  That  is  a 
view  upon  which,  in  my  opinion,  it  is  impos- 
sible for  the  court  to  proceed.  The  very 
same  act  which  gave  compensation  to  the 
workman  prescribed,  and  most  reasonably 
prescribed,  that  the  employer  shall  have  no- 
tice of  the  accident  as  soon  as  he  reasonably 
can.  That  notice  and  the  notice  of  claim 
both  have  to  be  given.  That  is  for  the  pro- 
tection of  the  employer,  and  obviously  it  is 
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only  in  accordance  with  common  sense  that 
the  employer  should  be  entitled  to  that  pro- 
tection. But  then  there  comes  the  provision 
which  is  for  the  protection  of  the  workman 
or  his  dependent,  namely^  that  if  it  can  be 
reasonably  proved  that  the  employer  has  not 
been  damaged  then  the  notice  may  be  dis- 
pensed with.  The  learned  county  court  judge 
has  found  here  that  the  employer  was  not 
prejudiced,  and  he  has  assigned  reasons  which 
seem  to  me  to  be  pl£iinly  not  admissible 
He  says:  *To  deprive  the  widow  and  the 
children  of  a  man  who  has  died  serving  his 
country  by  making  munitions  of  war  is  un- 
patriotic, and  it  would  be  against  public  pol- 
icy to  allow  it  to  be  done.'  That  is  a  doc- 
trine  which  it  is  impossible  for  us  to  adopt. 
We  are  bound  to  administer  the  Act  of  Par- 
liament as  we  find  it  and  not  to  deprive  the 
employers  of  the  protection  which  the  Act 
of  Parliament  plainly  gives  them."  So  in 
Bloomficld  v.  November,  219  N.  Y.  374,  114 
N.  E.  805,  it  was  said:  "This  requirement 
ought  not  to  be  treated  as  a  mere  formality 
or  be  dispensed  with  as  a  matter  of  course 
whenever  there  has  been  a  failure  to  serve 
such  notice." 

The  reason  of  the  notice  is  to  give  the  em- 
ployer an  opportunity  to  investigate  the 
cause  of  the  accident  and  the  nature  of  the 
injury  at  an  early  stage.  Smith  v.  C.  N.  R. 
7  West.  W.  Rep.  696. 

The  notice  of  the  injury  required  by  the 
statute  is  separate  and  distinct  from  the 
claim  for  compensation  required  to  be  filed. 
A  notice  of  the  accident  does  not  involve  a 
claim  for  compensation.  Thompson  v.  Goold 
[1910]  A.  C.  (Eng.)  409;  Webster  v.  Cohen, 
108  L.  T.  N.  S.  (Eng.)  197;  Perry  v.  Clem- 
ents, 3  W.  C.  C.  (Eng.)  66. 

The  want  of  notice  of  the  injury  is  by 
force  of  the  statute  a  bar  to  compensation 
unless  excused.  Mercer  v.  Dublin  Co.  6  B. 
W.  C.  C.  (Eng.)  441;  Murphy's  Case,  226 
Mass.  60,  115  N.  E.  40;  Purdy  v.  Sault  ste. 
Marie,  reported  in  full  post,  this  volume,  at 
page   881. 

Pami  and  Contents  of  Notice. 

It  is  generally  provided  in  the  workmen's 
compensation  acts  that  the  notice  of  injury 
"shall  state  in  ordinary  language  the  time, 
place  and  cause  of  the  injury."  Murphy's 
Case,  226  Mass.  60,  115  N.  E.  40;  Duffy's 
Case,  226  Mass.  131,  116  N.  E.  248;  Purdy 
v.  Sault  ste.  Marie,  reported  in  full,  post, 
this  volume,  at  page  881;  Matwiczuk  v. 
American  Car,  etc.  Co.  189  Mich.  449,  166 
N.  W.  412;  Shafer  v.  Parke  (Mich.)  169  N. 
W.  304.  In  the  case  last  cited  in  discussing 
the  sufiliciency  of  a  notice  of  the  injury,  the 
court  said:  "Inasmuch  as  employees,  as  a 
.class,  are  not  skilled  in  the  niceties  of  lan- 


guage or  judicial  procedure,  and  as  the  law 
was  intended  to  provide  a  speedy  and  inex- 
pensive way  for  determining  the  compensa- 
tion, any  notice  and  any  claim  made  within 
the  time  limited,  ought  to  be  considered  suffi- 
cient if  it  fairly  gives  the  employer  such 
information  as  the  law  intends." 

Some  of  the  workmen's  compensation  acts 
expressly  require  the  notice  of  injury  to  be 
in  writing.     Brady  v.  Canadian  Pac.  R.  Co. 

6  B.  W.  C.  C.  (Eng.)  680;  Schmidt  v.  O.  K. 
Baking  Co.  90  Conn.  217,  96  Atl.  963;  Smith 
V  Solvay  Process  C}o.  (Kan.)  163  Pac.  645; 
Murphy's  Case,  226  Mass.  60,  115  N.  E.  40; 
Purdy  v.  Sault  Ste.  Marie,  reported  in  full 
post,  this  volume,  at  page  881. 

Although  the  British  workman's  compen- 
sation act  does  not  expressly  require  a  writ- 
ten notice,  it  is  uniformly  held  that  a  writ- 
ten notice  is  necessary.  Hughes  v.  Coed 
Talon  Colliery  Co.  [1909]  1  K.  B.  (Eng.) 
967,  2  B.  W.  C.  C.  169;  Griffiths  v.  Atkinson, 
106  L.  T.  N.  S.  (Eng.)  852,  6  B.  W.  C.  C. 
346;  Coltman  v.  Morrison  [1914]  W.  C.  & 
Ins,  Rep.  44,  7  B.  W.  C.  C.  194;  Webster 
v.  Cohen,  108  L.  T.  N,  S.  (Eng.)  197;  Miller 
V.  Richardson  [1916]  3  K.  B.  (Eng.)  76; 
Potter  V.  Welch  [1914]  3  K.  B.  (Eng.)  1020, 

7  B.  W.  C.  C.  738.  Hence  a  verbal  notice 
to  the  fireman  and  the  manager  of  a  colliery 
is  not  a  good  notice.  Hughes  v.  Coed  Talon 
Colliery  Co.  [1909]  1  K.  B.  (Eng.)  957,  78 
L.  J.  K.  B.  539,  100  L.  T.  N.  S.  665.  But 
in  Stevens  v.  Insoles  [1912]  1  K.  B.  (Eng.) 
36,  6  B.  W.  C.  C.  164,  it  appeared  that  a 
boy  while  working  in  a  colliery  was  injured. 
The  colliery  rules  provided  that  any  person 
receiving  an  injury  should  report  it  to  the 
manager,  under  manager,  or  fireman.  The 
accident  was  reported  by  the  boy  and  his 
father  to  the  proper  official  and  by  him  noted 
together  with  the  particulars  in  a  book  kept 
for  the  purpose.  It  was  held  that  the  notice 
was  sufficient. 

Time  wiXMn  Whieh  Notice  Must  Be 

Oiven. 

Several  of  the  workmen's  compensation  acts 
require  notice  of  the  injury  to  be  given  with- 
in ten  days  after  the  happening  thereof. 
Smith  V.  Solvay  Process  Co.  (Kan.)  163  Pac. 
645;  Matter  of  Sicardi,  176  App.  Div.  13, 
162  N.  Y.  S.  337. 

And  a  number  of  the  statutes  require  no- 
tice of  the  injury  to  be  given  "as  soon  as 
practicable"  after  the  happening  of  the  acci- 
dent. Bloom's  Case,  222  Mass.  434,  111  X. 
E.  45;  Duffy's  Case,  226  Mas.H.  131,  115 
N.  E.  248;  Petschett  v.  Preis,  31  Times  L. 
Rep.  (Eng.)  156,  8  B.  W.  C.  C.  44;  Powell 
V.  Main  Colliery  Co.  [1900]  A.  C.  (Eng.J 
360;  Rendall  v.  Hill's  Dry  Docks,  etc.  Co. 
[1900]  2  Q.  B.   (Eng.)   246;  Leach  v.  Hkk- 
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,  4  B.  W.  C.  C.  (Eng.)  158.  The  words 
"as  soon  as  practicable"  as  used  in  the  stat- 
ute import  action  according  to  the  circum- 
stances of  each  particular  case.  Duffy's  Case, 
226  Mass.  131,  115  N.  E.  248.  See  also 
Smith  V.  C.  N.  R.  7  West.  W.  Rep.  596. 
In  Snelling  v.  Norton  Hill  Colliery  Co.  109 
L.  T.  N.  S.  (Eng.)  81,  the  rule  as  to  the  time 
within  which  notice  of  the  injury  must  be 
given  under  a  statute  requiring  it  to  be  given 
''as  soon  as  practicable"  was  well  stated,  the 
court  saying:  '*If  the  workman  has  reason  to 
believe,  and  does  honestly  believe,  that,  al- 
though he  is  apparently  well,  the  accident 
may  be  attended  with  serious  consequences, 
then  he  must  give  notice  to  his  employer  as 
soon  as  practicable  after  the  happening  there- 
of. But,  having  regard  to  the  ordinary  cir- 
cumstances of  the  population  of  this  country, 
it  is  nothing  short  of  monstrous  to  say  that 
it  is  necessary  for  every  workman  in  a  mine 
or  on  a  farm  or  in  a  factory  to  give  notice 
whenever  he  has  got  a  scratch  on  his  finger." 
And  in  Smith  v.  C.  N.  R.  7  West.  W.  Rep. 
596,  it  was  said:  "Where  there  is  a  pos- 
sible doubt  at  all,  the  court  is  astute  to  re- 
quire notice  speedily,  but  it  is  different  where 
the  claim  is  beyond  dispute." 

In  each  of  the  following  cases  the  indi- 
cated period  of  time  elapsed  between  the 
injury  and  the  notice  thereof  and  it  was 
held  that  the  notice  of  injury  was  not  given 
in  time,  there  being  no  circumstances  dis- 
pensing with  notice: 

— five  days,  Wassell  v.  Russell,  112  L.  T. 
N.  S.  (Eng.)  902,  8  B.  W.  C.  C.  230  (injury 
to  finger ;  notice  given  two  days  after  serious- 
ness of  injury  became  apparent)  ; 

— seven  days.  Fox  v.  Barrow  Haematite 
Steel  Co.  8  B.  W.  C.  C.  431  (injury  to  eye 
causing  workman  to  stop  work  day  after  ac- 
cident) ; 

— ten  days,  Murphy  v.  Shirebrook  Colliery, 
6  B.  W.  C.  C.  237  (evidence  of  additional 
injury  received  otherwise  than  in  course  of 
employment)  ; 

— fourteen  days,  Snelling  v.  Norton  Hill 
Colliery  Co.  109  L.  T.  N.  S.  (Eng.)  81,  6 
B.  W.  C.  C.  506  (abrasion  in  palm  of  hand; 
notice  not  given  until  several  days  after  its 
seriousness  had  become  apparent)  ; 

— twenty-one  days,  Hodgson  v.  Robins,  7  B. 
W.  C.  C.  232  (charwoman  fell  and  twisted 
her  knee  and  next  day  fell  at  her  home  and 
fractured  knee)  ; 

— twenty-three  days,  Ungar  v.  Howell 
[1914]  W.  C.  &  Ins.  Rep.  (Eng.)  58,  7  B. 
W.  C.  C.  36  (notice  given  sixteen  days  after 
injured  finger  became  bad)  ; 

— three  and  one-half  weeks,  Lacey  v.  Mow- 
Icn,  7  B.  W.  C.  C.  135; 

—one  month,  Dalgiesh  v.  Gartside  [1914] 
W.  C.  &  Ins.  Rep,  (Eng.)  319,  7  B.  W.  C.  C. 
636;  Leach  v.  Hickson,  4  B.  W.  C.  C.  (Eng.) 


153  (finding  by  trial  court  tTiat  want  of 
prejudice  was  not  shown) ; 

— five  weeks,  Hunt  v.  Highby  Min.  Co.  7 
B.  W.  C.  C.  (Eng.)  716,  [1914]  W.  C.  &  Ins. 
Rep.  402  (notice  given  one  week  after  death 
of  employee  and  four  weeks  after  injury  bo- 
came  painful;  no  direct  evidence  of  acci- 
dent) ; 

— one  month  and  twelve  days,  Jones  v. 
Arnold,  9  B.  W.  C.  C.  40  (notice  given  one 
month  after  death  had  resulted  from  blood 
poisoning  caused  by  scratch) ; 

— ^two  months,  Burrell  v.  Holloway,  4  B. 
W.  C.  C.   (Eng.)  239  (sprain  to  ankle)  ; 

— ^tliree  months,  Webster  v.  Cohen,  108  L. 
T.  N.  S.  (Eng.)  197,  6  B.  W.  C.  C.  92; 
Plumby  v.  Ewart,  8  B.  W.  C.  C.  464  (long 
delay  after  seriousness  of  injury  became  ap- 
parent) ;  Petschett  v.  Preis,  31  Times  L.  Rep. 
(Eng.)   156,  [1915]  W.  C.  &  Ins.  Rep.  11,  8 

B.  W.  C.  C.  44  (injury  caused  by  use  of 
dangerous  dry  shampoo;  no  evidence  of  acci- 
dent at  definite  time  and  place)  ; 

— four  months,  Stronge  v.  Hazlett,  44  Ir. 
I/.  T.  (Eng.)  10,  3  B.  W.  C.  C.  581  (injury 
to  foot  which  was  later  amputated;  employ- 
ers' debtor  unable  to  decide  because  of  delay 
whether  there  was  any  connection  between 
accident  and  disease  necessitating  amputa- 
tion) ;  Jackson  v.  Vickers,  6  B.  W.  C.  C. 
(Eng.)  432;  Ing  v.  Higgs,  110  L.  T.  N.  S. 
(Eng.)   442,  W.  C.  &  Ins.  Rep.  86,  7  B.  W. 

C.  C.  65  (strain;  notice  given  two  months 
after  results  became  apparent) ;  Bloom's 
Case,  222  Mass.  434,  111  N.  E.  45; 

— five  months,  Hughes  v.  Coed  Talon  Col- 
liery Co.  [1909]  1  K.  B.  (Eng.)  957,  78 
L.  J.  K.  B.  539,  100  L.  T.  N.  S.  555;  Pemon 
v.  Talbot,  7  B.  W.  C.  C.   (Eng.)   565; 

— six  months,  Melville  v.  McCarthy  [1913] 
W.  C.  &  Ins.  Rep.  (Eng.)  353  (delay  due  to 
ignorance  of  statute) ; 

— six  months.  Shannon  v.  Banbridge  Weav- 
ing Co.  45  Ir.  L.  T.  (Eng.)  74  (notice 
not  given  until  three  months  after  attack 
of  lumbago  which  workman  attributed  to 
accident)  ; 

— twelve  months,  Clapp  v.  Carter,  110  L. 
T.  N.  S.  (Eng.)  491,  7  B.  W.  C.  C.  28. 

In  each  of  the  following  cases  compensation 
was  awarded  although  the  indicated  period 
of  time  had  elapsed  between  the  injury  and 
the  notice  thereof: 

— eight  days,  Burville  v.  Vickers  [1910] 
1  K.  B.  (Eng.)  180  (death  resulting  from 
septic  poisoning  caused  by  scratch)  ; 

— nine  days,  Lockgelly  Iron,  etc.  Co.  v. 
Kirk,  86  L.*J.  P.  C.  (Eng.)  61,  [1916]  W. 
C.  Ins.  Rep.  342  (death  resulting  within  few 
hours  of  injury)  ; 

— ^twenty-one  days,  Duffy's  Case,  226  Mass. 
131,  115  N.  E.  248  (strain  in  neck  which  re- 
sulted in  loss  of  eye;  eyesight  not  becoming 
affected  until  week  after  injury)  ; 
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— twenty-three  days.  Hay  ward  v.  West- 
leigh  Colliery  Co.  reported  in  full  post,  this 
volume,  at  page   877; 

— three  mdiiths,  Ilaward  v.  Rowsell,  111 
L.  T.  N.  S.  (Eng.)  771,  7  B.  VV.  C.  C.  552 
(latent  injury)  ;  Billwood  v.  Winch  [1914] 
VV.  C.  &  Ing.  Rep.  87  (rupture  which  did  not 
inconvenience  workman  very  much)  ;  Mills  v. 
Dunnington  Main  Coal  Co.  86  L.  J.  K.  B. 
(Eng.)  231,  61  Sol.  J.  202  (notice  given 
two  days  after  death,  verbal  report  having 
been  given  two  weeks  before;  employer  gave 
no  evidence  to  show  prejudice) ; 

— four  months,  Thompson  v.  North-Eastern 
Marine  Engineering  Co.  110  L.  T.  N.  S. 
(Eng.)  441,  7  B.  W.  C.  C.  49  (latent  in- 
jury); Flood  V.  Smith  [1915]  Sc.  Ct.  Sess. 
(Eng.)  726,  [1»15]  W.  &  Ins.  Rep.  212  (ap- 
parently trifling  injury)  ; 

— five  months,  Powell  v.  Main  Colliery  Co. 
[1900]  A.  C.  (Eng.)  366  (sufficiency  of  no- 
tice not  discussed ) ; 

— six  months,  Eaton  v.  Evans,  6  B.  W.  C. 
C.  (Eng.)  82  (employer  told  of  accident  same 
day,  but  seriousness  of  injury  not  apparent 
until  six  months  later) ; 

— seven  months,  Ellis  v.  Fairfield  Ship- 
building, etc.  Co.  [1913]  Sc.  Ct.  Sess.  (Eng.) 
217,  W.  C.  Ins.  Rep.  88  (workman  ignorant 
of  serious  nature  of  injury ) ; 

— eight  months,  Hewitt  v.  Stanley,  109  L. 
T.  N.  S.  (Eng.)  384,  [1913]  W.  C.  A  Ins. 
Rep.  495  (internal  strain;  verbal  notice  of 
accident  to  foreman ) ; 

— nine  months.  Fry  v.  Cheltenham,  105  L. 
T.  N.  S.  (Eng.)  495,  5  B.  W.  C.  C.  162 
(injury  to  knee  but  workman  continued  to 
perform  his  duties). 

By   Whom  and   To   Whonh  Notice  Muat 

Be  Given. 

Where  notice  of  the  accident  has  been 
»iven  by  the  employee  and  he  subsequently 
dies  as  a  result  of  the  injuries  received,  it 
is  not  necessary  for  his  dependents  who  are 
entitled  to  compensation  to  give  a  further 
notice  of  the  accident.  Grime  v.  Fletcher 
[1915]  1  K.  B.  (Eng.)  734,  8  B.  W.  C.  C. 
60,  [1915]  W.  N.  43,  59  Sol.  J.  233,  31  Times 
L.  Rep.  158,  84  L.  J.  K.  B.  847;  Moffat  v. 
Crow's  Nest  Pass  Coal  Co.  [1913]  7  B.  W. 
C.  C.  1040.  But  on  the  other  hand,  where  a 
notice  of  the  injury  has  not  been  given  by 
the  workman  and  is  not  excused,  a  notice 
given  by  his  dependents  is  not  sufficient  to 
cure  the  default.  Grime  v.  Fletcher  [1915] 
1  K.  B.   (Eng.)   734,  8  B.  W.  C,  C.  69. 

In  Pimm  v.  Talbot,  7  B.  W.  C.  C.  666,  it 
appeared  that  five  days  after  an  employee 
was  injured  he  wrote  a  letter  to  his  foreman 
relating  the  circumstances  of  his  injury. 
There  was  a  rule  of  the  factory  requiring  all 
accidents  to  be  reported  to  the  foreman,  but 


the  rule  did  not  apply  to  notices  under  the 
compensation  act.  There  was  no  evidence 
showing  that  the  employee  thought  that  the 
notice  of  injury  required  under  the  statute 
should  be  given  to  the  foreman.  A  finding 
that  the  want  of  notice  to  the  employer  was 
caused  by  a  mistake  was  held  not  to  be  su8> 
tained  by  the  evidence  us  the  foreman  was 
not  the  proper  person  to  whom  the  notice 
was  to  be  given. 

In  Matwiczuk  v.  American  Car,  etc.  Co. 
189  Mich.  449,  155  N.  W.  412,  it  appeared 
that  after  the  death  of  an  employee  in  the 
course  of  his  employment,  a  written  notice 
of  the  injury  was  sent  to  the  employer  by 
an  attorney  employed  by  the  employee's 
brother-in-law.  The  employee's  wife  and 
children  lived  in  Poland  and  were  dependent 
on  him  for  their  support,  which  fact  the  no- 
tice referred  to.  It  was  held  that  the  notice 
of  injury  was  sufficient. 

As  to  the  effect  of  knowledge  of  the  injury 
by  the  employer  or  his  agent  as  excusing 
want  of  notice,  see  the  following  subdivision. 

Excuse  for  Want  of  or  Defect  in  Notice, 

Mistake  or  Other  Reasonablb  Cause. 

It  is  generally  provided  by  the  workmen's 
compensation  acts  that  the  want  of,  or  a 
defect  in,  the  notice  of  injury  shall  not  be  a 
bar  to  proceedings  for  compensation  if  it  is 
found  that  the  want  or  defect  is  occasioned 
by  mistake  or  other  reasonable  cause.  See 
the  cases  cited  throughout  this  subdivision. 
This  proviso  has  nothing  to  do  with  the  pro- 
viso (see  infra,  this  subdivision.  Want  of 
Prejudice)  excusing  the  want  of,  or  defect  in. 
the  notice  where  it  is  found  that  the  employer 
has  not  been  prejudiced.  Eke  v.  Hart-Dvke 
[1910]  2  K.  B.  (Eng.)  677,  3  B.  W.  c' C. 
482.  A  finding  that  the  failure  to  give  a 
written  notice  is  excused  because  due  to  an 
unforeseen  cause  is  the  same  as  a  finding 
that  the  want  of  the  notice  was  occasioned 
by  a  reasonable  cause.  Donahue  v.  R.  A. 
Sherman's  Sons  Co.   (R.  I.)  98  Atl.  109. 

An  employee's  ignorance  of  the  existence 
of  the  statute  and  that  he  is  entitled  to  com- 
pensation thereunder  for  injuries  is  not  a 
mistake  which  will  excuse  his  failure  to  give 
notice  of  an  injury  within  the  required  time 
because  it  is  only  a  mistake  of  fact  and  not 
one  of  law  which  will  excuse  the  want  of 
notice.  Bramley  v.  Evans,  3  B.  W.  C.  C. 
(Eng.)  34;  Roles  v.  Pascall  [1911]  1  K.  B. 
(Eng.)  982,  4  B.  W.  C.  C.  148;  Griffiths  v. 
Atkinson,  106  L.  T.  N.  S.  (Erig.)  852,  [19121 
W.  C.  Rep.  277,  5  B.  W.  C.  C.  345;  Melvillo 
V.  McCarthy  [1913]  W.  C.  &  Ins.  Rep.  35.^: 
Bruno  v.  International  Coal,  etc.  Co.  4  West. 
W.  Rep.  888;  Smith  v.  C.  N.  R.  7  West,  W. 
Rep.    696;    Judd    v.    Metropolitan    Asylums 
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Board,  5  B.  W.  C.  C.  420.  See  also  Potter 
V.  Welch  [1914]  3  K.  B.  3020,  7  B.  VV.  C.  C. 
733.  Nor  does  it  affect  the  case  that  the 
employee  is  a  foreigner  who  does  not  under- 
stand* Knglish.  Bruno  v.  International  Coal, 
etc.  Co.  4  West.  W.  Rep.  888;  Smith  v.  C. 
N.  R.  7  West.  W.  Rep.  595. 

It  seems  tliat  where  a  workman  has  been 
receiving  compensation  for  his  injuries  for  a 
considerable  period  of  time  from  his  em: 
ploycr,  written  notice  of  the  injury  not  hav- 
ing been  given,  the  want  of  notice  is  occa- 
sioned by  a  reasonable  cause.  Griffiths  v. 
Atkinson,  106  L.  T.  N.  S.  852,  [1912]  W.  C. 
Rep.  277,  5  B.  VV.  C.  C.  345:  Turnbull  v. 
Vickers,  7  B.  W.  C.  C.  396.  As  to  the  effect 
of  the  payment  of  compensation  as  a  waiver 
of  the  want  of  notice,  see  infra,  this  sub- 
division, Waiver. 

Where  a  workman  sustains  an  injury  and 
because  of  its  apparent  triviality  he  does  not 
give  notice  thereof  as  soon  as  practicable,  the 
want  of  notice  is  due  to  a  reasonable  cause 
for  which  the  omission  is  excused.  Flood  v. 
Smith  [1915]  Sc.  Ct.  Sess.  (Eng.).726,  [1915] 
W.  &  Ins.  Rep.  212;  Tibbs  v.  Watts,  2  B.  W. 
C.  C.  (Eng.)  164;  Hoare  v.  Arding,  5  B.  W. 
C.  C.  (Eng.)  36;  Breakwell  v.  Clee  Hill 
Granite  Co,  5  B.  W.  C,  C.  (Eng.)  133;  Fry 
v.  Cheltenham,  5  B.  W.  C.  C.  (Eng.)  162, 
105  Ia  T.  N.  S.  495 ;  Millar  v.  Refuge  Assur. 
Co.  5  B.  W.  C.  C.  622  [1912]  Sc.  Ct.  Sess. 
(Eng.)  37;  Ellis  v.  Fairfield  Shipbuilding, 
etc.  Co.  6  B.  W.  C.  C.  308,  [1913]  Sc.  Ct. 
Sess.  (Eng.)  217;  Thompson  v.  North-Eastern 
Marine  Engineering  Co.  110  L.  T.  N.  S.  (Eng.) 
441,  7  B.  W.  C.  C.  49;  Haward  v.  Rowsell,  111 
L.  T.  N  S.  (Eng.)  771,  7  B.  W.  C.  C.  652; 
Xillvvood  v.  Winch  [1914]  W.  C.  &  Ins.  Rep. 
(Eng.)  87,  7  B.  W.  C.  C.  60;  Flood  v.  Smith. 
8  B.  W.  C.  C.  613,  [191.51  Sc.  Ct.  Sess.  (Eng.) 
726;  Rankine  v.  Alloa  Coal  Co.  41  Scott  L. 
Rep.  (Eng.)  306;  Brown  v.  Lochgelly  Iron, 
vtc.  Co.  [1907]  Sc.  Ct.  Sess.  (Eng.)  398; 
Eke  V.  Hart-Dyke  [1910]  2  K.  B.  (Eng.)  677, 
«0  L.  J.  K.  B,  90,  103  L.  T.  N.  S.  174,  26 
Times  L.  Rep.  613:  Stinton  v.  Brandon  Gas 
Co.  [1912]  W.  C.  Rep.  (Eng.)  332,  5  B.  W. 
C.  C.  426.  See  also  Clapp  v.  Carter,  110  L. 
T.  N.  S.  (Eng.)  491;  Moore  v.  Naval  Colliery 
Co.  [1912]  1  K.  B.  (Eng.)  28.  ,">  B.  W.  C.  C. 
87.  Thus  where  it  appeared  that  a  workman 
had  accidentally  strained  himself  internally, 
but  no  bad  effects  of  the  injury  were  ap- 
parent at  the  time,  it  was  held  that  the  want 
of  notice  was  due  to  a  reasonable  cause. 
Tibbs  v.  Watts,  2  B.  W.  C.  C.  (Ensf.)  164; 
Breakwell  v.  Clee  Hill  Granite  Co.  5  B.  W. 
C.  C. .  (Eng.)  133.  So  where  it  appeared 
that  a  workman  whose  foot  was  injured  kept 
on  working  for  two  days  after  the  injury 
and  then  stopped  work  on  account  of  a  pain 
in  his  foot  which  he  thought  was  rheumatism, 
but  which  turned  out  to  be  caused  by  gan- 


grene, it  was  held  that  the  want  of  notice 
was  due  to  a  reasonable  cause.  Stinton  v. 
Brandon  Gas  Co.  5  B.  W.  C.  C.  (Eng.)  420. 
And  where  an  employee  stated  as  his  reasons 
for  not  giving  earlier  notice  of  the  injury, 
that  at  first  he  did  not  regard  his  injury  as 
serious  as  his  doctor's  advice  should  have  led 
him  to  suppose,  and  that  he  did  not  intend 
to  make  any  claim  if  his  recovery  had  been 
as  satisfactory  as  he  had  expected,  it ,  was 
held  that  the  omission  was  due  to  a  reason- 
able cause.  Rankine  v.  Alloa  Coal  C*o,  Sc. 
Ct.  Sess.  6  F.  (Eng.)  375,  41  Scott  L.  Rep. 
306,  11  Scott  L.  T.  670.  Compare  WebsU-r 
V.  Cohen.  108  L.  T.  N.  S.  (Eng.)  197.  Simi- 
larly where  it  appeared  that  a  female  em- 
ployee's nerves  were  affected  by  the  alarm 
and  shock  of  a  fire  but  no  outward  apparent 
physical  injury  was  sustained,  it  was  held 
that  the  want  of  notice  was  due  to  a  reason- 
able cause.  Hoare  v.  Arding,  5  B.  W.  C.  C 
(Eng.)  36. 

But  where  the  injury  is  of  a  serious  nature, 
and  the  employee  does  not  give  notice  of  it 
because  he  believes  that  he  will  soon  recover, 
and  does  not  intend  to  make  a  claim,  the 
want  of  notice  will  not  be  excused  as  being 
due  to  a  reasonable  cause.  Clapp  v.  Carter, 
110  L.  T.  N.  S.  (Eng.)  491,  7  B.  W.  C.  C. 
28;  Webster  v.  Cohen,  108  L.  T.  N.  S.  (Eng.) 
197;  Potter  v.  Welch  [1914]  3  K.  B.  (Eng.) 
1020,  7  B.  W.  C.  C.  738;  Fox  v.  Barrow 
Haematite  Steel  Co.  8  B.  W.  C.  C.  431.  And 
although  at  tlie  time  of  the  accident  the  in- 
jury is  of  a  lutent  character,  if  its  serious- 
ness subsequently  becomes  apparent,  and  the 
employee  does  not  then  give  notice,  the  want 
thereof  will  not  be  excused  as  due  to  a  rea- 
sonable cause.  Shannon  v.  Banbridge  Weav- 
ing Co.  45  Ir.  L.  T.  (Eng.)  74;  Snelling  v. 
Norton  Hill  Colliery  Vo.  109  L.  T.  N.  S. 
(Eng.)  81,  6  B.  \V.  C.  C.  500.  See  also 
Egerton  v.  Moore  [1912]  2  K.  B.  (Eng.)  308. 
5  B.  W.  C.  C.  284.  Neither  is  the  mere  fact 
that  an  injury  to  an  employee  does  not  pre- 
vent him  from  working,  a  reasonable  cause 
for  the  want  of  notice.  Webster  v.  Cohen, 
108  L.  T.  X,  S.   (Eng.)    197. 

For  a  consideration  of  the  various  periods 
of  time  after  the  accident  in  which  notices 
of  injury  have  been  held  under  the  circum- 
stances to  have  been  given  **a8  soon  as  prac- 
ticable*' or  otljerwisc.  as  'the  case  may  be, 
see  supra,  the  .subdivision  Time  icithin 
Which   Notice  Afust  fie  (iircn. 

In  Donahue  v.  R.  &.  A.  Sherman's  Sons  Co. 
(R.  I.)  98  Atl.  109.  it  appeared  that  an  em- 
ployee failed  to  give  notice  of  his  injury 
within  thirty  days  after  its  occurrence  as 
required  by  the  statute.  During  that  period 
he  was  very  ill,  underwent  a  surgical  opera- 
tion and  spent  the  last  twenty-three  days  at 
a  hospital.  After  his  removal  from  the  hos- 
pital he  wa<^  partly  confined  to  his  bed  for  a 
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considerable  period.  It  was  held  that  a  find- 
ing that  the  failure  to  give  a  written  notice 
within  the  required  period  was  excused  by 
reason  of  accident,  mistake  or  unforeseen 
cause  was  justified;  and  that  this  finding 
was  not  vitiated  bv  a  statement  therein  that 
the  employee  could  have  "sent  word"  from 
the  hospital  to  his  employer  during  the  last 
two  weeks  or  ten  days  of  his  stay  there. 

In  Sanderson  v.  Harkinson,  6  B.  W.  C.  C. 
648,  it  appeared  that  a  boy  working  as  a 
painter  quit  work  in  the  middle  of  July  be- 
cause he  was  ill.  Early  in  August  he  con- 
sulted a  doctor  who  sent  him  to  bed  and  told 
him  not  to  worry  about  business,  and  that 
he  was  suflTering  from  lead  poisoning.  In 
December  he  went  -to  his  employer  and  told 
him  all  about  the  illness,  the  employer's 
secretary  writing  down  the  details.  The  boy 
became  worse  and  in  the  following  February 
he  made  a  claim  for  compensation.  It  was 
held  that  the  want  of  notice  was  due  to  a 
reasonable  cause. 

In  Griffiths  v.  Atkinson,  106  L.  T.  N.  S. 
(Eng. )  852,  it  appeared  that  an  employee  of 
a  subcontractor  was  injured,  of  which  fact 
the  subcontractor  'had  knowledge.  Formal 
notice  of  the  injury  was  given  to  the  prin- 
cipal contractor  four  months  after  the  in- 
jury. The  arbitrator  found  that  the  con- 
tractor was  prejudiced  by  the  want  of  notice 
but  that  the  subcontractor  was  not  preju- 
diced. It  was  held  that  as  to  the  contractor 
the  want  of  timely  notice  was  not  occasioned 
by  a  mistake  or  other  reasonable  cause. 

The  Massachusetts  statute  provides  that 
"no  proceedings  for  compensation  for  an  in- 
jury under  this  act  shall  be  maintained  un- 
less a  notice  of  the  injury  shall  have  been 
given  to  the  association  or  subscriber  as  soon 
as  practicable  after  the  happening  thereof, 
and  unless  the  claim  for  compensation  with 
respect  to  such  injury  shall  have  been  made 
within  six  months  after  the  occurrence  of 
the  same."  (St.  1911,  c.  751,  pt.  2,  §  15.) 
It  also  provides  that  "the  failure  to  make  a 
claim  within  the  period  prescribed  by  section 
fifteen  shall  not  be  a  bar  to  the  maintenance 
of  proceedings  under  this  act  if  it  is  found 
that  it  was  occasioned  by  mistake  or  other 
reasonable  cause'*  cannot  be  applied  to  the 
failure  to  give  the  statutory  notice.  (St. 
1912,  c.  671,  §  6.)  The  latter  provision  does 
not  apply  to  the  failure  to  give  notice  of  the 
injury.  'Duffy's  Case,  226  Mass.  131,  115 
N.  E.  248. 

Want  of  Prejudice. 

It  is  provided  by  some  of  the  workmen's 
compensation  acts  that  the  want  of,  or  a 
defect  in,  the  notice  of  injury  shall  not  be  a 
bar  to  proceedings  for  compensation  if  it  is 
found  that  no  prejudice  has  resulted  there- 


from. See  the  cases  cited  throughout  thi» 
subdivision.  Of  course,  if  prejudice  to  the 
employer  has  resulted  from  the  want  of  no- 
tice the  employee  is  not  entitled  to  compen- 
sation unless  the  want  of  notice  is  otherwise 
excused.  Bramley  v.  Evans,  3  B.  W.  C.  C 
(Eng.)  34;  Coltman  v.  Morrison  [1914]  W. 
C.  &  Ins.  Rep.  (Eng.)  43. 

The  fact  that  owing  to  delay  on  the  pari 
of  a  workman  in  giving  notice  of  an  injury, 
the  employers  lost  their  rights  against  their 
insurers  through  not  giving  them  notice  ac- 
cording to  their  policy,  has  been  held  not  to 
constitute  "prejudice"  within  the  meaning  of 
the  statute.  Butt  v.  Gellyceidrim  Colliery 
Co.  3  B.  W.  C.  C.  (Eng.)  44.  Compare  Bar- 
ker V.  Holmes,  6  W.  C.  C.  52.  But  under  a 
statute  requiring  a  written  notice  of  injury 
to  the  employer  within  ten  days  and  barring 
a  claim  for  compensation  for  failure  to  give 
the  notice  unless  it  is  excused  by  the  com- 
mission on  the  ground  that  "the  state  fund, 
insurance  company,  or  employer,  as  the  case 
may  be,  has  not  been  prejudiced  thereby," 
it  has  been  held  that  the  word  "employer" 
in  the  quoted  part  of  the  statute  meant  a 
self-insurer;  and  that  when  no  notice  had 
been  given  and  there  was  an  insurance  car- 
rier,  the  question  was  not  whether  the  em- 
ployer but  whether  the  insurance  carrier  had 
been  prejudiced.  Matter  of  Sicardi,  176  App. 
Div.  18,  162  N.  Y.  S.  337. 

Where  the  injury  to  the  employee  is  of  a 
latent  character  because  of  which  fact  no 
notice  of  the  injury  is  given  shortly  after 
the  occurrence  of  the  accident,  but  notice  is 
given  when  its  seriousness  begins  to  develop, 
the  employer  will  be  held  not  to  have  been 
prejudiced.  Fry  v.  Cheltenham  Corp.  5  B.  W. 
C.^  C.  164;  Eaton  v.  Evans,  5  B.  W.  C.  C. 
(Eng.)  82;  Haward  v.  Rowsell,  111  L.  T. 
N.  S.  (Eng.)  771,  7  B.  W.  C.  C.  652;  Taylor 
v.  Nicholson  [1915]  W.  C.  &  Ins.  Rep.  42, 
8  B.  W.  C.  C.  114;  Plumley  v.  Ewart,  8  B. 
W.  C.  C.  464;  Mills  v.  Dunningham  Main 
Coal  Co.  86  L.  J.  K.  B.  (Eng.)  ,231,  61  Sol. 
J.  202;  Murphy's  Case,  226  Mass.  60,  115 
N.  E.  40.  But  a  delay  in  giving  notice  after 
the  seriousness  of  the  injury  has  become 
apparent  will  generally  be  held  to  prejudice 
the  employer  in  his  defense.  Ing  v.  Higg?, 
110  L.  T.  N.  S.  (Eng.)  442,  W.  C.  &  Ins. 
Rep.  86,  7  B.  W.  C.  C.  665 ;  Hunt  v.  Highley 
Minn.  Co.  7  B.  W.  C.  C.  716;  Taylor  v. 
Nicholson,  8  B.  W.  C.  C.  114;  Plumley  v. 
tewart,  8  B.  W.  C.  C.  464;  Jones  v.  Richard 
Thomas  &  Co.  9  B.  W.  C.  C.  237;  Ungar  v. 
Howell  [1914]  W.  C.  &  Ins.  Rep.  (Eng.) 
58,  7  B.  W.  C.  C.  36.  See  also  Egerton  v. 
Moore  [1912]  2  K.  B.  (Eng.)  308.  And  so 
where  the  employer  has  been  prevented  from 
making  the  proper  inquiries  as  to  the  cir- 
cumstances of  the  injury  by  the  delay  in 
giving  notice,  a  finding  of  prejudice  to  the 
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employer  will  be  sustained.  Ungar  v.  How- 
ell   [1914]  W.  C.  &  Ins.  Rep.    (Eng.)    58,  7 

B.  W.  C.  C.  (Eng.)  36;  Jones  v.  Arnold, 
9  B.  W.  C.  C.  40;  Ford  v.  Gaiety  Theatre 
[1914]  W.  C.  &  Ins.  Rep.  63,  7  B.  W.  C.  C. 
19*7.  See'  also  Murphy  v.  Shirebrook  Col- 
liery [1913]  W.  C.  &  Ins.  Rep.  184,  6  B.  W. 

C.  C.  237. 

Where  because  of  the  want  of  notice  the 
employer  has  been  prevented  from  sending 
medical  aid  so  as  to  reduce  or  perhaps  take 
away  any  claim  for  compensation  the  em- 
ployer is  "prejudiced  in  his  defense"  so  as 
to  prevent  the  recovery  of  compensation  by 
the  employee.  Wassell  v.  Russell,  112  L.  T. 
N.  S.  (Eng.)  902,  8  B.  W.  C.  C.  230,  citing 
Knelling  v.  Norton  Hill  Colliery  Co.  109  L. 
T.  R.  81;  Stronge  v.  Hazlett,  44  Ir.  L.  T. 
( Eng. )  10,  3  B.  W.  C.  C.  581 ;  Dalgiesh  Gart- 
side   [19141   W.  C.  &  Ins.  Rep.    (Eng.)    319, 

7  B.  W.  C.  C.  535;  Hughes  v.  Coed  Talon 
Colliery  Co.  [1909]  1  K.  B.  (Eng.)  957,  78 
L.  J.  K.  B.  639,  100  L.  T.  N.  S.  555;  Han- 
cock V.  British  Westinghouse  Electcjc  Co. 
3  W.  C.  C.  (Eng.)  210;  Ford  v.  Gaiety 
Theatre  Co.  [19141  W.  C.  k  Ins.  Rep.  53,  7 
B.  W.  C.  C.  197;  Nicholls  v.  Borton  Ferry, 

8  B.  W.  C.  C.  42;  Pimon  v.  Talbot,  7  B.  W. 
C  C.  565;  Jones  v.  Richard  Thomas  &  Co. 

9  B.  W.  C.  C.  237.  Thus  in  Hughes  v.  Coed 
Talon  Colliery  Co.  supra,  it  appeared  that 
an  employee  did  not  give  written  notice  of 
an  injury  until  nearly  five  months  after  it 
happened.  Two  days  after  the  accident  he 
reported  it  to  -  the  under  manager  and 
a  fireman.  His  physician  testified  that 
the  employee  came  to  be  treated  for  rheuma- 
tism shortly  after  the  time  of  the  accident 
but  said  nothing  about  the  accident.  A  cer- 
tificate from  another  doctor  to  the  effect  that 
the  employee  was  suffering  from  an  injury 
which  was  consistent  with  one  caused  by  an 
accident,  was  obtained  five  months  after  the 
accident  under  peculiar  circumstances.  It 
was  held  that  the  employee  failed  to  estab- 
lish that  the  employer  was  not  prejudiced  by 
the  failure  to  give  notice  of  the  injury  as 
soon  as  practicable. 

In  Hancock  v.  British  Westinghouse  Elec- 
tric Co.  3  B.  W.  C.  C.  (Enp.)  210,  the  plain- 
tiff claimed  to  have  been  injured  by  a  rupture 
while  carrying  an  iron  box.  The  court  was 
of  the  opinion  that  if  the  doctors  had  been 
consulted  earlier  they  would  have  been  able 
to  say  whether  the  man's  condition  arose 
from  an  accident  of  that  date,  and  conse-> 
quently  held  that  the  employers  were  preju- 
diced in  their  defense  by  the  fact  that  they 
did  not  receive  notice  at  an  earlier  date. 

But  where  the  workman  has  received  full 
medical  attendance  from  the  time  of  his  in- 
jury, it  seems  that  a  finding  that  the  em- 
ployer has  not  been  prejudiced  by  the  want 
of  a  notice  of  the  injury  will  be  sustained. 


Barrie  v.  Diamond  Coal  Co.  7  B.  W.  C.  C. 
1061;  Burvill  v.  Vickers  [1916]  1  K.  B. 
(Eng.)  180.  See  also  Marinaccio  v.  Flinn- 
O'Rourke  Co.  172  App.  Div.  378,  158  N.  Y.  S. 
715,  wherein  it  appeared  that  an  employee 
received  an  injury  to  one  of  his  eyes  during 
the  course  of  his  employment  while  working 
for  a  subway  contractor,  the  injury  being 
caused  by  a  chip  which  flew  from  paving 
blocks  being  unloaded  from  a  wagon.  He 
went  to  his  own  physician  immediately  after 
the  accident  and  received  treatment  and  tes- 
tified that  he  gave  prompt  notice  of  his  in- 
jury to  one  of  the  employer's  physicians  who 
was  employed  for  the  purpose  of  treating 
injured  employees.  Twenty  days  after  the 
injury  occurred  he  told  another  one  of  the 
employer's  physicians  of  his  injury  and  the 
latter  examined  his  eye  and  sent  the  employee 
to  a  hospital  for  treatment,  sending  a  report 
of  all  that  happened  to  the  employee  that 
day.  It  was  held  that  the  evidence  was  suffi- 
cient to  sustain  a  finding  that  the  employer 
was  not  prejudiced  by  the  failure  to  give  a 
written  notice  of  injury  within  ten  days  from 
the  date  of  disability. 

In  Burrell  v.  Holloway,  4  B.  W.  C.  C. 
(Eng.)  239,  it  appeared  that  the  plaintiff, 
a  carpenter,  had  sprained  his  ankle.  He  in- 
formed the  foreman  carpenter  the  next  day 
of  the  accident.  Formal  notice  of  the  injury 
was  given  two  months  later.  It  was  held 
that  the  foreman  was  not  the  proper  person 
to  be  notified;  that  the  workman  had  not 
discharged  the  onus  of  showing  that  the  em- 
ployers were  not  prejudiced  by  the  delay ; 
that  the  opportunity  of  challenging  or  testi- 
fying the  statement  as  to  the  source  of  the 
accident,  the  place  where  it  happened  and 
the  circumstances  under  which  it  happened, 
had  been  lost  to  the  employers  by  the  delay: 
and  that  even  if  the  men  who  were  working 
with  the  plaintiff  could  be  found  it  could  not 
be  expected  that  they  could  remember  all  the 
circumstances  after  two  months  as  well  as 
when  the  facts  were  fresh  in  their  minds. 

In  Leach  v.  Hickson,  4  B.  W.  C.  C.  (Eng.) 
153,  it  appeared  that  notice  of  the  injury  was 
given  one  month  after  the  accident,  and  a 
finding  that  the  want  of  prejudice  was  not 
shown  was  sustained. 

So  in  Egerton  v.  Moore  [1912]  2  K.  B. 
(Eng.)  308,  81  L.  J,  K.  B.  696,  106  L.  T. 
N.  8.  663,  [10121  W.  C.  Rep.  250,  [1912]  W. 
N.  80,  5  B.  W.  C.  C.  284,  it  appeared  that 
the  plaintiff  slipped  and  fell  while  working 
for  the  defendant  and  struck  his  breast  with 
the  handle  of  his  pick.  He  stopped  working; 
for  a  few  days  and  then  went  to  work  for 
another  employer.  He  suffered  pain  in  hi« 
breast  oft*  and  on  for  twelve  months  after 
the  accident.  Six  months  after  the  accident 
he  noticed  a  swelling  in  the  breast  which  he 
attributed  to  the  injury.     A  month  later  a 
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tubercular  abscess  formed,  and  he  went  to 
a  hospital.  Two  months  later  he  gave  no- 
tice. The  notice  was  given  three  days  before 
the  expiration  of  a  year  after  the  accident. 
It  was  held  that  there  was  no  evidence  that 
the  employer  was  not  prejudiced. 

Likewise  in  Jackson  v.  Vickers,  5  B.  W. 
C.  C.  (Eng.)  433,  it  appeared  that  an  em- 
ployee gave  verbal  notice  of  an  injury  to  him 
to  the  storekeeper  of  the  employer.  Formal 
notice  of  the  injury  was  not  given  until  four 
months  afterwards.  It  was  held  that  there 
was  no  evidence  to  support  a  finding  that  no 
prejudice  had  resulted  from  the  want  of 
earlier  notice. 

It  has  been  held  in  a  number  of  cases  that 
a  want  of  prejudice  to  the  employer  for  the 
want  of  notice  of  the  injury  was  shown  where 
it  appeared  that  he  had  full  knowledge  of  the 
accident  shortly  after  the  happening  thereof. 
Stevens  v.  Insoles  [19121  1  K.  B.  (Eng.)  36, 
[1911]  W.  N.  205,  81  L.  J.  K.  B.  447,  105 
L.  T.  N.  S.  617;  Thompson  v.  Goold  [1910] 

A.  C.  (Eng.)  409,  79  L.  J.  K.  B.  905,  103 
L.  T.  N.  S.  81,  26  Times  L.  Rep.  528,  54  Sol. 
J.  579,  3  B.  W.  G.  C.  392;  Beadle  v.  Milton, 
5  B.  W.  C.  C.  (Eng.)  55;  Roberts  v.  Charles 
Wolflf  Packing  Co.  95  Kan.  723,  149  Pac. 
413;  Knoll  v.  Salina,  98  Kan.  428,  157  Pac. 
1167;  Smith  v.  Solvay  Process  Co.  (Kan.) 
163  Pac.  645.     See  also  Ralph  v.  Michell,  6 

B.  W.  C.  C.  78;  Mills  v.  Dunnington  Main 
Coal  Co.  86  L.  J.  K.  B.  (Eng.)  231,  61  Sol. 
J.  202.  And  a  knowledge  of  the  injury  by 
the  foreman  of  the  employee  is  sufficient  to 
effect  the  employer  with  knowledge  so  as  to 
show  a  want  of  prejudice  from  k  failure  to 
give  written  notice  of  the  injury.  Ackerson 
V.  National  Zinc  Co.  96  Kan.  781,  153  Pac. 
530;  Smith  v.  Solvay  Process  Co.  (Kan.) 
163  Pac.  645.  See  also  Murphy's  Case,  226 
Mass.  60,  115  N.  E.  40.  Compare  Penn  v. 
Clement  Talbot,  7  B.  W.  C.  C.  565;  Matter 
of  Prokopiak,  176  App.  Div.  128,  162  N.  Y. 
S.  288.  The  same  has  been  held  where  the 
clerk  and  cashier  of  an  employer  had  knowl- 
edge of  the  injury.  Butt  v.  Gellyceidrim  Col- 
liery Co.  3  B.  VV.  C.  C.  (Eng.)  45;  and 
where  it  appeared  that  the  workman  injured 
was  employed  as  a  helper  by  another  work- 
man, with  authority,  and  a  knowledge  of  the 
injury  was  had  by  the  latter,  McClelland  v. 
Todd,  2  B.  W.  C.  C.  (Eng.)  472.  Compare 
Jackson  v.  Vickers,  5  B.  W.  C.  C.  (Eng.)  432 
(injury  known  to  "measurer"). 

As  to  the  knowledge  by  the  employer  of  the 
injury  as  dispensing  with  a  written  notice 
thereof  by  virtue  of  a  direct  statutory  provi- 
sion, see  infra,  this  subdivision.  Knowledge 
of  Injury. 

A  finding  of  the  want  of  prejudice  to  the 
employer  has  been  sustained  where  there  was 
no  evidence  showing  any  prejudice  from  the 
failure  to  sjivc  notice.  Locligelly  Iron,  etc. 
Co.  V.  Kirk,  86  L.  J.  P.  C.   (Eng.)  61,  [19161 


W.  C.  t  Ins.  Rep.  342,  61  L.  J.  41,  33  Times 
L.  Rep.  31;  Smith  v.  C.  N.  R.  (Eng.)  7  West. 
W.  Rep.  596;  Burvill  v.  Vickers  [1916]  1 
K.  B.  (Eng.)  180:  Hayward  v.  Westleigh 
Colliery  Co.  reported  in  full,  post,  this  vol- 
ume, at  page  877.  Compare  Miller  v.  Rich- 
ardson [1915]  3  K.  B.  (Eng.)  76,  8  B.  W. 
C.  C.  439.  Thus  in  Burville  v.  Vickers, 
supra,  it  appeared  that  an  employee  sus- 
tained a  scratch  which  ultimately  led  to  his 
death  by  blood  poisoning  about  seven  or  eight 
days  after  the  accident.  The  notice  of  injury 
was  not  given  until  the  employee  had  died. 
There  was  no  evidence  showing  that  the  med- 
ical treatment  received  was  otherwise  than 
proper.  It  was  held  that  the  evidence  jus- 
tified a  finding  that  the  employer  was  not 
prejudiced  by  the  failure  of  the  employee  to 
give  notice  as  soon  as  he  reasonably  could. 
In  Smith  v.  C.  N.  R.  supra,  it  appeared  that 
an  employee  was  found  with  his  head  crushed 
and  stuck  in  the  spokes  of  a  wheel  of  the 
coal  dock  where  he  was  working.  A  solicitor 
acting' on  behalf  of  his  dependent  family  sent 
an  informal  letter  to  the  employer  a  month 
later  informing  the  latter  of  the  death  of 
the  employee.  Two  months  later  a  regular 
notice  of  the  accident  was  given.  It  was 
held  that  the  employer  was  not  prejudiced 
by  the  want  of  a  notice  of  the  injury  within 
fourteen  days  as  required  by  the  statute. 

In  Prokopiak  v.  Buffalo  Gas  Co.  176  App. 
Div.  128,  162  N.  Y.  S.  288,  the  state  indus- 
trial commission  made  a  finding  that  an  em- 
ployer was  not  prejudiced  by  the  want  of  a 
written  notice  of  the  injury  to  an  employee. 
The  commission  also  found  that  at  the  time 
of  the  accident  the  employee  told  the  em- 
ployer's foreman  that  he  had  been  hurt  and 
did  not  want  to  work  any  more.  No  other 
notice,  written  or  verbal,  was  given  of  the 
injury.  The  award  was  reversed  and  the 
case  sent  back  for  further  consideration  not 
because  the  finding  was  unsupported  by  the 
evidence  but  because  the  commission  had 
fallen  into  the  habit  of  excusing  failures  to 
give  written  notice  of  injuries. 

Under  the  Cormecticut  Act  of  1913  (eh. 
138,  Laws  1913,  approved  May  29,  1013)  the 
want  of  notice  does  not  bar  a  recovery  but 
only  makes  the  amount  of  recovery  commen- 
surate with  the  prejudice  suffered  by  the  em- 
ployer because  of  a  want  of  notice.  Schmidt 
V.  b.  K.  Baking  Co.  90  Conn.  217,  96  Atl. 
963. 


Knowledgb  of  Injubt. 

Several  of  the  American  workmen's  com- 
pensation acts  provide  that  the  want  of  a 
written  notice  of  the  iniurv  shall  be  excused 
where  the  employer  or  his  agent  has  knowl- 
edge of  the  accident.  Matwiczuk  v.  Anierican 
Car,  etc.  Co.  189  Mich.  449,  155  N.  W.  412; 
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State  ▼.  District  Ct.  129  Minn.  423,  162  N. 
W.  838.  And  see  the  cases  cited  throughout 
this  subdivision. 

The  actual  knowledge  which  dispenses  with 
notice  of  an  injury  is  what  would  be  called 
knowledge  in  common  parlance  and  does  not 
mean  the  first-hand  knowledge  of  an  eye- 
witness. Allen  V.  Millville,  87  N.  J.  L.  350, 
96  All.  130,  affirmed  88  N.  J.  L.  693,  96 
Atl.  1101.  And  a  finding  of  the  trial  court 
that  the  employer  had  ''actual  notice''  of  the 
injury  is  equivalent  to  a  finding  that  he  had 
actual  knowledge  of  the  injury  where  the 
only  notice  shown  was  a  notice  in  fact  as 
distinguished  from  a  notice  imputed  from  a 
knowledge  of  facts  sufficient  to  put  a  person 
on  inquiry."  State  v.  Pennington  County  Dist. 
Ct.  132  Minn.  251,  156  N.  W.  278. 

An  employer  may  have  such  knowledge  of 
an  injury  to  one  of  his  employees  as  to  dis- 
pense with  the  giving  of  a  written  notice, 
although  he  did  not  know  of  the  occurrence 
of  the  injury  at  the  time,  if  he  receives  proper 
information  which  amounts  to  knowledge, 
within  the  time  with  which  the  written  no- 
tice is  required  to  be  given.  Murphy's  Case, 
226  Mass.  60,  116  N.  E.  40,  wherein 
it  was  held  that  the  knowledge  by  the 
employer  of  the  injury  which  dispensed  with 
the  necessity  of  a  written  notice  under  the 
statute  was  not  the  same  thing  as  notice. 
The  court  said:  "In  no  case  can  the  in- 
jured workman  recover  compensation  unless 
such  a  notice  is  given  within  the  time  re- 
quired, except  where  the  employer  or  insurer 
had  knowledge  of  the  injury.  Knowledge 
may  dispense  with  the  necessity  of  notice, 
but  the  statutory  notice  and  the  Icnowledge* 
are  not  one  and  the  same  thing.  While  in- 
formation given  orally  under  some  circum- 
stances may  be  sufficient  to  establish  knowl- 
edge and  permit  recovery,  an  oral  notice 
does  not  fulfill  the  requirements  of  the  stat- 
ute directing  that  in  all  cases  the  notice 
must  be  in  writing;  the  oral  notice  does  not 
take  the  place  of  the  written  notice,  nor  is 
such  an  oral  notice  necessarily  the  equivalent 
of  the  knowledge  of  the  injury  which  excuses 
the  written  notice.  Since  no  notice  was  given 
by  the  employee,  and  because  the  board  ap- 
parently considered  this  question  as  one  of 
defense  and  did  not  distinguish  between 
knowledge  on  the  part  of  the  employer  and 
the  notice  required  by  the  statute,  the  de- 
cree must  be  reversed." 

The  fact  that  a  corporation  as  a  legal  en- 
tity cannot  itself  have  knowledge  of  an  injury 
does  not  prevent  it  from  obtaining  knowledge 
in  legal  effect  through  its  corporate  officers 
so  as  to  dispense  with  a  formal  written  notice. 
Troth  V.  Millville  Bottle  Works,  86  N.  J.  L. 
558,  91  Atl.  1031,  affirmed  89  X.  J.  L.  219. 
98  Atl.  435. 

It  is  generally  held  that  a  knowledge  by  a 
foreman  of  the  accident  is  the  knowledge  of 


the  employer  so  as  to  dispense  with  a  formal 
notice.  Bloom's  Case,  222  Mass.  434,  111  K. 
E.  45;  McLean's  Case,  223  Mass.  342,  111 
N.  E.  783;  Murphy's  Case,  226  Mass.  60,  115 
N.  E.  40;  Johansen  v.  Union  Stock  Yards  Co. 
99  Neb.  328,  156  N.  W.  511;  Parker- Washing- 
ton Co.  V.  Industrial  Board,  274  111.  498,  113 
y.  E.  976. 

The  general  superintendent  of  a  contractor 
is  a  vice-principal,  whose  knowledge  of  an 
injury  to  the  employee  of  a  sub-contractor  is 
sufficient  to  charge  the  principal  contractor 
with  knowledge  of  the  injury.  Parker- 
Washington  Co.  V.  Industrial  Board,  274  111. 
298,  113  N.  E.  976. 

Knowledge  of  the  injury  by  a  camp  clerk 
has  been  held  to  be  stlfficient  to  charge  the 
employer  with  knowledge  of  the  injury.  State 
V.  Remington  County  District  Court,  132 
Minn.  251,  156  N.  W.  278. 

So  a  knowledge  of  the  accident  by  a  di- 
rector of  streets  and  public  improvements 
has  been  held  to  be  sufficient  to  charge  a  city 
with  knowledge  of  the  injury.  Allen  v.  Mill- 
ville, 87  N.  J.  L.  356,  95  Atl.  130,  affirmed  88 
N.  J.  L.  693,  96  Atl.  1101.  See  also  Purdy 
T.  Sault  Ste.  Marie,  reported  in  full,  post, 
this  volume,  at  page  881.  The  same  has  been 
held  with  respect  to  a  knowledge  of  the 
accident  by  the  mayor  of  a  city.  See  the 
reported  case. 

But  whether  the  knowledge  of  the  injury 
by  a  timekeeper  is  sufficient  to  charge  the 
employer  with  knowledge  has  expressly  been 
left  undecided.  Bloom's  Ca«e,  222  Mass.  434, 
111  N.  E.  45. 

The  fact  that  a  report  of  the  injury  has 
been  filed  with  the  state  industrial  commis- 
sion is  sufficient  to  justify  a  finding  that  the 
employer  had  knowledge  of  the  injury.  In 
re  Mathewson  (Mass.)  116  N.  E.  831;  Mc- 
lean's Case,  223  Mass.  342,  111  N.  E.  783. 
And  a  similar  finding  is  justified  by  the  fact 
that  the  employer  has  filed  an  agreement  for 
compensation  for  the  injury  and  a  settlement 
receipt  with  the  state  accident  board.  Curtis 
v.  Slater  Constr.  Co.  (Mich.)  160  N.  W.  650. 

In  Purdy  v.  Sault  Ste.  Marie,  reported  in 
full,  post,  this  volume  at  page  881,  it  appeared 
that  an  employee  of  a  municipal  corporation 
was  injured  while  working  in  the  streets.  The 
superintendent  of  public  works  saw  the  em- 
ployee at  a  hospital  the  second  or  third  day 
after  the  injury  and  was  told  how  it  had 
been  received.  The  superintendent  mentioned 
the  matter  to  the  board  of  public  works,  con- 
sisting of  the  mayor  and  two  members  ap- 
pointed by  the  council.  An  alderman  of  the 
city  heard  of  the  injury,  called  at  the  em- 
ployee's house  and  told  him  he  would  take 
the  matter  up  with  the  council.  He  referred 
to  the  case  in  the  council,  but  made  no  motion 
in  regard  to  it.  It  was  held  that  the  em- 
ployer had  knowledge  of  the  injury  so  as  to 
dispense  with  a  notice  of  the  injury. 
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In  Allen  v.  Mjllville,  87  N.  J.  L.  366,  96 
Atl.  130,  affirmed  88  N.  J.  L.  693,  96  Atl. 
1101,  testimony  of  a  director  of  streets  and 
public  improvements  of  a  city  that  he  was 
notified  by  one  of  the  drivers  that  an  injury- 
had  occurred  to  another  employee  the  day 
before  and  that  he  went  to  see  how  badly  the 
employee  was  hurt  and  took  the  wages  due 
was  held  to  be  sufficient  to  show  actual 
knowIe<lge  of  the  injury. 

But  in  Bushnell  v.  Industrial  Board,  276 
111.  262,  114  N.  E.  496,  it  appeared  that  the 
plaintiff  while  at  work  in  a  building  tearing 
up  a  floor  therein,  slipped  and  twisted  his 
leg.    The  injury  was  but  slight  at  first,  and 
while  he  was  a  little  lame  for  the  next  few 
days  it  did  not  prevent  him  from  continuing 
at  his  work  for  some  weeks  after  the  accident. 
The  day  following  the  accident  the  employ- 
er's foreman  saw  him  limping  and  asked  him 
what  was  the  matter  and  was  told  by  him 
that  he  had  hurt  his  leg  in  tearing  up  the 
floor,  and  some  days  later  the  foreman  saw 
him  still  limping  and  asked  what  the  mat- 
ter was  and  was  told  by  him  that  he  had  a 
''game  leg."     In   holding  that  the  employer 
<lid  not  have  a  sufficient  knowledge  of  the 
facts  and  circumstances  to  dispense  with  a 
formal  notice  of  the  accident  the  court  said: 
"It  is  not  ohiimou  Mr'i    in  «Mther  of  the  con- 
versations it  was  intimated  to  the  foreman 
of  plaintiff  in  error  that  the  injury  was  seri- 
ous, or  that  Stewart  had  any  cause  for  or 
intention  of  making  a  claim  for  compensa- 
tion under  this  act  on  account  of  such  injury, 
or  that  the  foreman   had  any  knowledge  of 
the  facts  and  circumstancea  of  such   injury 
other  than  that  obtained  from  the  conversa- 
tions just  related.     While  the  statute  is  very 
liberal  in  its  provisions  as  to  the  character 
of  the  notice  to  be  given  and  provides  that 
no  defect  or  inaccuracy  therein  shall  bar  the 
proceedings  unless  the  employer  proves  that 
he   is   unduly   prejudiced   by  such   defect  or 
inaccuracy,  and  that  the  failure  to  give  such 
notice   shall  not  relieve   the  employer   from 
liability   when   the    facts   and    circumstances 
of  such  accident  are  known  to  the  employer 
or  his  agent  or  vice-principal,  still  we  think 
it  is  both  the  spirit  and  intention  of  the  act 
that  the  employer   shall  have  notice,  either 
by  formal  notice  or  knowledge  of  such  facts 
and    circumstances    of  the    accident    as    will 
apprise  him  that  his  employee  has  sustained 
injuries  of  such  a  character  as  to  entitle  him 
to  compensation  under  the  act  and  that  he 
may  reasonably  expect  that  such  claim  will 
be  made.    .    .    .    The  mere  fact  that  Stewart 
told  the  foreman,  in  response  to  the  question 
as  to  what  caused  him  to  limp,  that  he  had 
wrenched  his  leg  in  attempting  to  tear  up  the 
floor,  without  making  any  claim  for  compen- 
sation for  such   injury  or  sufTcring  any  in- 
terruption  of   his   work,   was   not   sufficient 
notice  of  the  facts  and  circumstances  of  the 


accident  to  entitle  him  to  compensation  under 
the  provision  of  section  24  of  that  act  withcwt 
the  giving  of  any  other  notice." 

As  to  knowledge  by  the  employer  of  the 
injury  as  affecting  prejudice  resulting  from 
the  want  of  notice  see  supra,  this  subdiviaion. 
Want  of  Prejudice, 

EicpLOTEB  Not  Misled. 

The  Wisconsin  act  (Sec.  2394-11,  SUts.) 
provides  that  the  failure  to  give  notice  of  the 
injury  shall  not  bar  a  recovery  where  it  is 
found  that  there  was  no  intent  to  mislead  the 
employer  and  he  was  in  fact  not  misled.  A 
finding  to  that  effect  is  supported  where  the 
employer  admits  that  there  was  no  intent 
to  mislead  and  it  does  not  appear  tbat  the 
employer  was  in  fact  misled  by  the  failure  to 
give  notice.  Milwaukee  v.  Industrial  Com- 
mission, 160  Wis.  238,  151  N.  W.  247. 

Absence  fbom  Jubisdiction. 

The  British  workmen's  compensation  aet 
of  1906  provides  that  the  want  of  notice  of 
the  injury  shall  not  be  a  bar  to  compensation 
if  it  shall  be  found  that  the  want  of  notice 
was  caused  by  absence  from  the  United  King- 
dom. In  Smith  ▼.  Pearson,  2  B.  W.  a  C. 
(Eng.)  468,  it  appeared  that  a  person  en- 
titled to  compensation  aa  the  dependent  of  a 
workman  who  had  died  as  the  result  of  sn 
injury,  was  abroad  at  the  time  of  the  worir- 
man's  death.  The  applicant  returned  as  soon 
as  possible,  but  after  returning  was  wrong- 
fully advised  as  to  his  legal  rights.  It  was 
held  that  the  want  of  notice  within  the  re- 
quired time  was  excused. 

Waiycb. 

The  want  of  a  written  notice  of  the  injury 
may  be  waived  at  the  hearing  of  the  pro- 
ceeding for  compensation.  Halverhont  t. 
Southwestern  Milling  Co.  97  Kan.  484,  155 
Pac.  916;  Coulson  v.  South  Moor  Colliery  Co. 
112  L.  T.  N.  S.  (Eng.)  901,  [1915]  W.  C.  4 
Ins.  Rep.  161,  84  L.  J.  K.  B.  508.  See  also 
Burvill  V.  Vickers  [1915]  W.  N.  (Eng.)  360. 
And  it  has  been  held  that  a  notice  of  the 
injury  is  waived  by  the  admission  of  liability 
and  an  offer  to  confess  judgment.  Robetts  v. 
Charles  Wolff  Packing  Co.  95  Kan.  723,  149 
Pac.  413. 

The  want  of  a  written  notice  of  the  injury 
is  waived  by  the  payment  of  compensation. 
Davies  v.  Point  of  Ayr  Collieries,  2  B.  W.  C. 
C.  (Eng.)  157;  Tumbull  v.  Vickers,  7  B.  W. 
C.  C.  396;  Pellett  v.  State  Industrial  Com. 
reported  in  full,  post,  this  volume,  at  page  884. 
And  it  is  immaterial  that  the  employer  states 
that  the  payment  was  intended  only  as  a  loan. 
Ralph  V.  Mitchell,  6  B.  W.  C.  C.  678.  Un- 
der at  least  one  statute,  it  is  expressly  pro- 
vided that  the  payment  of  compensation  for 
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the  injury  within  the  time  within  which 
notice  thereof  must  be  given  to  the  employer, 
waives  the  want  of  notice.  Pellett  v.  State 
Industrial  Com.  reported  in  full,  post,  this 
volume,  at  page  884. 

Finding  of  Commission. 

In  the  case  of  Bloomfield  v.  November,  219 
N.  Y.  374.  114  N.  E.  805,  there  was  a  finding 
by  the  industrial  commission  in  a  proceeding 
for  compensation  that  the  "failure  to  give  the 
written  notice  of  injury  to  employer  is  hereby 
excused."  In  holding  the  finding  to  be  in- 
sufiicient  the  court  said :  "The  legislature  has 
enumerated  reasonable  conditions  under  which 
failure  to  serve  the  notice  may  be  excused 
and  we  think  that  the  attention  of  the  com- 
mission should  be  fastened  upon  the  question 
whether  upon  the  proofs  in  a  given  case  the 
circumstances  do  exist  which  are  sufiicient  to 
justify  such  failure,  and  that  if  they  do 
exist  that  fact  should  be  properly  stated  as 
one  of  the  facts  which  constitute  the  basis  of 
the  award.  We  do  not  think  that  it  is  good 
practice  that  the  service  of  such  notice  should 
be  excused  without  any  finding  of  the  exist- 
ence of  conditions  which  justify  such  action 
on  the  part  of  the  commission  or  statement 
even  of  the  theory  on  which  the  excuse  has 
been  granted.  In  this  case,  for  instance,  it 
is  doubtless  important  as  bearing  upon  this 
subject  Whether  the  claimant  did  promptly 
notify  the  employer,  although  verbally,  of 
the  features  of  her  alleged  injury  which  form 
the  basis  for  a  claim.  As  I  have  indicated,  I 
think  that  on  the  most  favorable  version  to 
claimant  this  was  a  question  of  fact  and  if 
the  commission  were  influenced  in  excusing 
the  failure  to  serve  a  written  notice  on  the 
ground  that  prompt  and  full  verbal  notice 
had  been  given  and,  therefore,  no  harm  had 
been  suffered,  it  ou.^ht  to  have  passed  fairly 
and  explicitly  on  this  question  of  fact  and 
have  made  apparent  the  ground  upon  which 
it  excused  the  failure  to  serve  notice.  In 
accordance  with  these  views  we  think  that 
the  award  and  order  of  affirmance  should  be 
reversed  and  the  claim  remitted  to  the  in- 
dustrial commission  to  pass  upon  this  sub- 
ject." 

Burden  of  Proof, 

The  burden  of  proving  that  notice  of  the 
injury  was  given  within  the  proper  time  is 
on  the  applicant.  Murphy's  Case,  226  Mass. 
60,  115  N.  E.  40;  Smith  v.  C.  N.  R.  7  West. 
W.  Rep.  506. 

The  burden  is  also  on  him  in  case  of  a 
want  of  or  delay  in  the  notice  to  show  that 
it  was  due  to  a  mistake  or  other  reasonable 
cause.  Egerton  v.  Moore  [1912]  2  K.  B. 
(Eng.)  308,  5  B.  W.  C.  C.  284;  Webster  v. 
Cohen,  108  L.  T.  N.  S.  (Eng.)  197;  Snelling 
Norton  Hill   Colliery   Co.    109   L.   T.   N.   S. 


(Eng.)  81,  6  B.  W.  C.  C.  606;  Smith  v.  C.  N. 
R.  7  West.  W.  Rep.  506. 

And  the  burden  is  on  the  applicant  to  show 
that  the  want  of  a  notice  of  the  injury  has 
not  prejudiced  the  employer  in  his  defense. 
Hughes  V.  Coed  Talon  Colliery  Co.  [19091 
1  K.  B.  (Eng.)  957,  78  L.  J.  K.  B.  539,  100 
L.  T.  N.  S.  555;  Egerton  v.  Moore  [1912]  2 
K.  B.  (Eng.)  308,  5  B.  W.  C.  C.  284;  Webster 
V.  Cohen,  108  L.  T.  N.  S.  (Eng.)  197;  Snell- 
ing V.  Norton  Hill  Colliery  Co.  109  L.  T.  N. 
S.  (Eng.)  81;  Ing  v.  Higgs,  110  L.  T.  N.  S. 
(Eng.)  442;  7  B.  W.  C.  C.  65;  Haward  v. 
Rowsell,  111  L.  T.  N.  S.  (Eng.)  771;  Bruno 
v.  International  Coal,  etc.  Coke  Co.  4  West. 
W.  Rep.  888,  7  B.  W.  C.  C.  1033;  Hodgson 
V.  Robins  [1914]  W.  C.  k  Ins.  Rep.  (Eng.) 
65,  [1914]  W.  N.  47,  7  B.  W.  C.  C.  232; 
Lacey  v.  Mlowlem  [1914]  W.  C.  &  Ins.  Rep. 
(Eng.)  63,  7  B.  W.  C.  C.  135;  Dalgiesh  v. 
Gartside,  7  B.  W.  C.  C.  535;  Shearer  v.  Miller, 
Sc.  Ct.  Sess.  2  F.  (Eng.)  114,  37  Scott.  L. 
Rep.  80,  7  Scott.  L.  T.  231 ;  Bruno  v.  Interna- 
tional Coal,  etc.  Coke  Co.  4  West.  W.  Rep. 
888;  Smith  v.  C.  N.  R.  7  West.  W.  Rep.  596. 

But  this  burden  is  satisfied  where  it  can  be 
reasonably  inferred  from  the  evidence  of  the 
applicant  that  the  employer  has  not  been 
prejudiced  by  the  want  of  notice  of  the  in- 
jury. In  such  a  case  the  burden  is  then 
on  the  employer  to  give  evidence  to  show 
that  he  has  been  prejudiced  by  the  want  of 
notice.  Hayward  v.  Westleigh  Colliery  Co. 
reported  in  full,  post,  this  volume,  at  page 
877;  Burvill  v.  Vickers  [19161  1  K.  B.  (Eng.) 
180;  Eydmann  v.  Premier  Accumulation  Co. 
9  B.  W.  C.  C.  384,  reversing  8  B.  W.  C.  C. 
121.  See  also  Pellett  v.  State  Industrial  Com. 
reported  in  full,  post,  this  volume,  at  page  884. 

By  the  Connecticut  Act  of  1913  (ch.  138, 
Laws  1913,  approved  May  29,  1913)  the 
burden  of  furnishing  a  basis  for  estimating 
the  allowance  by  reason  of  the  prejudice 
suffered  bv  the  want  of  notice  is  cast  on  the 
employer.  Schmidt  v.  O.  K.  Baking  Co.  90 
Conn.* 217,  96  Atl.  963. 
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Proof  that  a  workman  engaged  in  an  em* 
ployment  wherein  accidental  bruises  and  abra- 
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.sions  were  of  frequent  occurrence  came  to 
work  apparently  without  injury  and  later 
ill  the  day  he  was  seen  to  limp  and  to  com- 
plain of  a  bruised  knee  which  on  a  subse- 
quent day  showixi  abrasion,  is  sullioient. 
after  the  death  of  the  workman  from  blood 
poisoning,  to  sustain  a  finding  that  the  injury 
was  received  accidentally  in  the  course  of 
the  employment. 

Notice  of  Injury  —  Failure  to  Give  — 
Want  of  Prejudice  —  Burden  of 
Proof. 

Though  the  burden  is  on  an  employee  who 
fails  to  give  timely  written  notice  of  an  in- 
jury as  required  by  the  workmen's  compen- 
nation  act,  to  sliow  that  no  prejudice  resulted 
to  the  eniplover,  if  it  is  shown  that  when 
the  employer  learned  of  the  accident  he  made 
a  full  inquiry  and  there  is  no  evidence  sug- 
gesting that  an  earlier  inquiry  would  have 
l)een  more  fruitful,  it  is  sullicient  tf»  cast  on 
the  employer  the  burden  of  showing  preju- 
dice, or  to  sustain  a  finding  of  want  of  preju- 
dice in  case  of  his  failure  so  to  do. 

[See  note  at  end  of  this  case.] 

[541]  Appeal  from  a  decision  of  the  Court 
of  Appeal  reversing  an  award  of  the  county 
court  judge  of  Lancashire  under  the  Work- 
men's Compensation  Act.  The  appellant, 
who  was  the  widow  of  Enoch  Hayward,  ap- 
plied on  behalf  of  herself  and  her  three  in- 
fant children  for  compensation  from  the  re- 
spondents in  respect  of  the  death  of  her 
husband.  The  deceased  was  employed  as  a 
drawer  at  the  respondents'  colliery.  The  re- 
spondents disputed  liability  on  the  grounds 
(1.)  that  the  death  of  the  deceased  was  not 
the  result  of  injury  caused  by  accident  arising 
out  of  and  in  the  course  of  his  employment 
and  (2.)  that  notice  of  the  alleged  accident 
was  not  given  to  the  respondents  as  required 
by  the  Act. 

The  facts  proved  at  the  arbitration  were  as 
follows:  On  the  morning  of  April  1,  1913, 
the  deceased  when  he  left  home  to  go  to  his 
work  was  apparently  in  his  normal  state  of 
health,  and  on  his  return  home  he  had  a 
slight  bruise  and  a  slight  breakage  of  the 
skin  on  his  knee.  The  colliery  was  more 
than  half  an  hour's  walk  from  his  home.  The 
work  of  the  deceased  at  the  colliery  was  to 
take  full  tubs  from  the  working  place  to  the 
shunt.  When  he  went  down  the  mine  he 
seemed  all  right,  but  later  in  the  morning  two 
boys  who  worked  near  him  saw  him  sit 
down  and  rub  his  knee,  and  when  he  walked 
he  seemed  to  limp  a  little.  He  complained 
to  one  of  the  boys  that  his  knee  hurt  him 
and  the  boys  helped  him  to  shove  the  tubs. 
On  the  ne.xt  day,  which  was  a  Wednesday, 
he  did  not  go  to  work;  his  knee  was  sore 
and  swollen.  On  the  -two  following  days  he 
went  to  work  as  usual.  On  the  next  dav, 
Saturday,  the  appellant  called  in  a  doctor, 
and  the  deceased  was  very  poorly  all  nig^t. 
On  Tuesday,  April  8,  [542]  the  appellant  saw 


Pollitt,  the  fireman  at  the  respondents'  col- 
liery,  and  told  him  that  the  deceased  bad 
got  hurt  in  his  knee  with  the  tub  in  the  pit 
and  that  that  was  the  reason  he  was  staying 
away  from  work.  On  receiving  this  informa- 
tion Pollitt  made  inquiries  at  the  mine,  but 
could  find,  out  nothing  about  the  accident. 
On  the  9th  the  deceased  was  taken  to  the 
Wigan  infirmary,  and  he  died  on  the  10th 
from  blood  poisoning  set  up  by  injury  to 
the  riglit  knee.  Notice  in  writing  of  the 
accident  was  given  to  the  respondents  on 
April  24.  At  the  hearing  before  the  county 
court  judge  the  respondents  adduced  no  evi- 
dence on  the  question  of  prejudice,  but  after 
he  had  made  his  award  they  suggested  that 
if  proper  notice  had  been  given  there  might 
have   been    a  conflict   of   medical   testimonv. 

* 

The  county  court  judge,  however,  refused  at 
that  stage  to  allow  the  medical  evidence  giv- 
en at  the  trial  to  be  challenged. 

The  county  court  judge  inferred  from  the 
evidence  that  the  accident  occurred  in  the 
course  of  the  deceased's  work  at  the  pit  oo 
the  morning  of  April  1  and  arose  out  of 
and  in  the  course  of  liis  employment.  On  the 
question  whether  the  employers  were  preju- 
diced in  their  defence  by  the  absence  of  notice, 
treating  the  question  as  one  of  fact  on  which 
the  burden  lay  on  the  applicant,  he  came 
to  the  conclusion  in  all  the  circumstances  of 
the  case  that  the  employers  had  not  been 
prejudiced.  He  therefore  made  an  award  in 
favour  of  the  applicant. 

Tlie  Court  of  Appeal  ( Cozens-Hardy ,  M.R., 
the  President  of  the  Probate,  Divorce  and 
Admiralty  Division,  and  Eve,  J.),  without 
expressing  any  opinion  on  the  question  wheth- 
er the  death  resulted  from  injury  caused  by 
accident  arising  out  of  and  in  the  course 
of  the  employment,  held  that  there  was  no 
evidence  to  support  the  finding  of  the  county 
court  judge  that  the  employers  had  not  been 
prejudiced  by  the  want  of  notice. 

CotnpstO'i^  K.C.,  Cyril  Atkinson,  K.C.,  and 
Stuart  Bevan  for  appellant. 

Righy  Sioifty  K.C.,  and  J.  E.  Singleton  for 
respondents. 

J.  Woodhouse,  for  T,  R.  Dootson,  Leigh, 
Lancashire,  solicitor  for  appellant. 

W.  Pingree  Ellen,  for  jpeocc  d  Darlington, 
Liverpool,  solicitor  for  respondents. 

[543]  Earl  Tjorrbcrx. — My  Lords,  in  this 
case  I  regret  that  I  cannot  agree  with  the 
opinion  expressed   by  the   Court  of  Appeal. 

There  are  two  questions.  The  first  is,  was 
there  evidence  which  warranted  the  learned 
county  court  judge  in  finding  that  the  injury 
was  an  injury  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment?  The 
deceased  was  a  man  who  worked  at  a  collierv 
bringing  full   tubs  from  the   working  place 
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to  the  shunt^  and  it  was  proved  tliat  scratcbcB 
are  very  common  on  the  arm  or  the  leg  when 
men  in  this  employment  come  into  cgntact 
with  the  tub  or  with  the  coal  face  or  with 
atones.  On  April  1  the  deceased,  went  to 
work,  his  knee  being  perfectly  sound,  at  5 
o'clock  in  the  morning;  at  7  o'clock  he  was 
aeen  working  in  the  colliery  and  seemed 
all  right;  an  hour  or  two  after  that  he  was 
not  all  right,  but  required  help  in  pushing 
his  tub,  which  is  not  usually  required.  He 
was  seen  to  rub  his  knee  and  he  limped  a 
little.  He  complained  that  his  leg  was  hurt 
twice  on  that  moi*ning  in  the  colliery  and 
he  came  home  just  before  3  o'clock  and  did 
not  walk  as  usual.  After  dinner  he  set  to 
and  bathed  his  knee;  [544]  there  was  a  slight 
bruise  on  the  knee  which  his  wife  saw  and 
a  slight  breakage  of  the  skin,  "not  much  to 
complain  of  you  would  think/'  she  said,  but 
he  complained  that  it  hurt  him.  On  April 
2  his  knee  was  sore  and  swollen  and  he  did 
not  go  to  work;  on  April  3  he  went  to 
work  and  came  back  again  much  worse f 
on  April  4  he  went  to  work  and  his  leg 
was  swollen  and  red;  on  April  5  he  sent 
for  the  doctor,  who  said  he  bad  a  septic 
knee — that  was  on  the  Saturday;  on  the 
Wednesday  following  he  was  taken  to  the 
hospital,  and  on  the  Thursday  he  died,  and 
it  is  admitted  by  the  learned  counsel  in 
the  case  that  he  died  from  the  injury  caused 
to  his  knee.  My  Lords,  when  the  doctor 
saw  him  he  saiH  he  had  a  septic  knee,  that 
there  was  a  small  abrasion,  and  that  it  was 
consistent  with  the  injury  on  April  1  by 
contact  with  the  tub. 

Now,  my  Lords,  is  not  this  evidence  upon 
which  a  reasonable  man  is  permitted  to  act 
and  to  say  that  this  man  hurt  his  knee 
in  the  colliery  on  the  morning  of  April  1 
in  the  course  of  his  employment  and  that 
the  injury  arose  out  of  his  employment?  Is 
it  necessary  to  bring  some  one  who  saw  the 
accident?  Surelv  not.  If  circumstantial  evi- 
dence  is  of  any  value,  surely  there  was  ample 
cii'cumstantial   evidence  here. 

The  Court  of  Appeal  did  not  find  upon 
that,  but  they  said  that  it  was  a  case  very 
near  the  line  and  that  thev  would  decide 
upon  the  other  point.  It  was  submitted  that 
no  reasonable  man  could  act  in  the  way  in 
which  the  arbitrator  did  act.  My  Tx>rds. 
if  any  jury  were  told  this  story  they  would 
say.  Why  of  course  he  hurt  his  knee  when 
he  was  working  in  the  colliery  that  morning. 
They  would  say  that  it  was  not  demonstrat- 
€d, — and  few  things  ever  are  demonstrated 
in  this  world, — but  that  this  was  the  most 
probable  .view,  the  view  upon  which  they  were 
entitled  to  act. 

My  Lords,  I  now  pass  to  the  second  point, 
which  prevailed  in  the  Court  of  Appeal,  and 
that  is  whether  sufficient  notice  was  given  of 


this  accident.  Notice  admittedly  was  not 
given  in  the  form  required  by  the  statute, 
that  is  to  say,  a  written  notice;  but  then 
the  Act  says  that  that  is  not  to  be  a  bar 
to  the  maintenance  of  proceedings  if  it  is 
found  that  the  respondent  is  not  prejudiced 
in  his  defence  by  the  want  of  such  notice. 
My  Lords,  I  think  the  statute  really  means 
that  looking  [545]  at  all  the  matters  before 
him  the  arbitrator  must  find  that  the  em- 
ployer was  not  prejudiced  by  want  of  notice. 
I  do  not  think  it  means  there  is  to  be  a 
presumption  one  way  or  another,  but  simply 
if  upon  all  the  facts  before  him  the  arbitrator 
is  not  satisfied  that  there  was  no  prejudice, 
then  the  applicant  fails.  The  arbitrator  in 
this  case  found  that  the  employer  was  not 
prejudiced.  What  were  the  facts  before  him 
on  that  point?  That  the  injury  was  caused 
on  April  1,  that  it  was  alight,  that  it  was 
evident  that  the  wife  thought  the  man  Pollitt 
had  been  told;  but  we  cannot  find  and  it 
is  not  provod  at  all  that  Pollitt  was  told  of 
this  accident  verbally.  On  April  8,  how- 
ever, he  was  told,  and  on  the  9th  he  made 
full  inquiries.  He  learned  nothing.  He  does 
not  say  that  he  could  have  learned  more  if 
he  had  made  inquiries  earlier,  and  no  one 
at  the  hearing  suggested  that  if  proper  notice 
had  been  given  any  further  .evidence  could 
have  been  called  or  any  further  information 
could  have  been  as  a  fact  acquired  by  the 
company.  At  the  hearing  no  one  was  called 
to  show  that  more  information  could  have 
been  obtained  if  notice  had  been  given  sooner 
or  to  show  that  in  point  of  fact  the  employers 
were  prejudiced  in  any  way  by  the  absence 
of  notice.  The  employers  were  the  people 
who  knew  best  whether  they  had  been  preju- 
diced and  they  gave  no  evidence  upon  the 
subject.  It  comes  therefore  to  this,  that 
there  being  no  inherent  probability  that  I 
can  sec  from  the  facts  that  the  company 
would  be  prejudiced  by  the  absence  of  notice 
for  a  few  days,  those  who  knew  best  whether 
they  had  been  prejudiced,  namely,  the  re- 
spondents, gave  no  evidence  to  say  that  they 
had  been  prejudiced.  If  they  had  said  that 
they  had  been  prejudiced  they  would  hdve 
had  to  give,  reasons  and  to  state  how  and 
why  the  prejudice  had  arisen  to  them  and 
give  the  appellant  the  opportunity  of  showing 
that  it  could  not  have  arisen.  The  learned 
county  court  judge  came  to  the  conclusion 
that  there  .had  been  no  prejudice.  It  may 
be — I  think  it  is — that  this  is  a  case  some- 
what near  the  line,  but  T  think  the  learned 
county  court  judge  when  he  heard  the  facts 
of  the  case  themselves  was  warranted  in 
coming  to  the  conclusion  that  no  prejudice 
had  occurred  at  all. 

Under  those  circumstances,  my  Lords,  I 
am  of  opinion  that  the  award  made  by  the 
learned    arbitrator    ought    to    be    confirmed. 
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[546]  LoBD  Atkinson. — My  Lords,  I  con- 
cur. With  regard  to  this  matter  of  prejudice 
I  only  wish  to  say  a  word.  The  statute 
requires  that  notice  should  be  served,  and 
if  it  is  not  served  the  party  who  should  have 
served  it  is  in  default;  he  must  excuse  that 
default,  and  I  think  the  burden  of  proof  in 
the  first  instance  rests  upon  him.  But  if  he 
gives  evidence  from  which  it  may  be  reason- 
ably inferred  that  the  employer  has  not  been 
prejudiced,  I  think  then  the  burden  of  proof 
is  shifted  from  his  shoulders  on  to  the  shoul- 
ders of  his  employer,  and  if  the  employer 
is  in  a  position  to  prove  notwithstanding 
this  evidence  that  he  is  prejudiced  in  some 
particular  matter  he  is  bound  to  do  so.  If 
he  omits  to  do  that, — as  he  has  omitted  to 
do  it  in  this  case, — then  my  impression  is 
that  it  is  not  open  to  him  to  conjecture, 
as  he  has  endeavoured  to  do  through  his 
counsel  here,  that  he  might  have  done  this, 
or  he  might  have  done  that,  or  he  might  have 
done  something  else  that  would  have  rebutted 
the  evidence  which  has  been  given  on  behalf 
of  the  workman.  He  abstained  from  doing 
that,  and  then  he  says  "By  reason  of  those 
conjectures  which  I  have  not  supported  you 
are  to  come  to  the  conclusion  that  I  was 
prejudiced." 

My  Lords,  I  think  there  was  ample  proof 
in  the  absence  of  all  evidence  in  this  case 
other  than  that  tendered  upon  which  the 
learned  county  court  judge  might  fairly,  just- 
ly, rightly,  and  reasonably  conclude  that  the 
employer  was  not  prejudiced. 

Lord  Pabkeb  of  Waddinoton. — My  Lords, 
I  concur.  I  will  only  say  that  I  think  this 
is  one  of  those  cases  in  which  it  is  important 
to  bear  in  mind  the  distinction  between  ques- 
tions of  law  which  may  possibly  be  decided 
by  the  arbitrator  and  questions  of  fact.  In 
this  particular  case  the  question  is  whether 
as  a  matter  of  fact  there  was  any  prejudice 
arising  to  the  company  by  reason  of  notice 
not  having  been  given  at  the  time  and  in 
the  manner  mentioned  by  the  Act.  The  arbi- 
trator found  that  there  was  no  such  preju- 
dice. In  acting  as  a  Court  of  Appeals  from 
that  decision  it  is  absolutely  impossible  to 
set  it  aside  unless  the  circumstances  be  such 
that  no  reasonable  man  could  from  the  evi- 
dence before  the  arbitrator  have  come  to 
that  conclusion,  and  it  appears  to  me  for 
the  grounds  stated  by  my  noble  friend  on 
the  [547]  woolsack  that  there  was  evidence 
which  in  this  case  would  justify  a  reasonable 
man  in  coming  to  the  conclusion  that  the 
learned  arbitrator  came  to. 

My  Lords,  the  same  principle  really  applies 
to  the  question  whether  the  accident  arose 
out  of  and  in  the  course  of  the  employment, 
and  on  that  part  of  the  case  it  does  not  seem 
to  me  that  I  can  usefully  add  anything. 


Lord  Suicneb. — ^My  Lords,  I  concur.  On 
the  question  whether  there  was  any  evidence 
which  supports  the  learned  county  court 
judge's  finding  that  the  accident  arose  out 
of  and  in  the  course  of  the  employment  I 
need  add  nothing;  no  ground  is  made  out 
for  interfering  with  it.  Had  he  found  the 
other  Way  it  may  well  be  that  there  would 
have  been  evidence  before  him  sufficient  to 
support  such  a  finding;  but  the  matter  was 
for  him,  because  there  was  evidence  upon 
the  question  and  the  decision  is  upon  a  mat- 
ter of  fact. 

The  other  question  is  whether  there  wa« 
evidence  suflicient  to  warrant  the  finding  that 
the  employer  was  not  prejudiced  in  his  de- 
fence. Notice  was  not  given  as  early  as 
notice  should  have  been  given.  A  written 
notice  was  given  eventually,  but  it  was  too 
late  to  be  relied  upon.  His  Honour  had  to 
say  at  what  time  notice  should  have  been 
given  and  whether  the  delay  in  giving  notice 
did  in  fact  prejudice  the  employer  in  his 
defence. 

The  finding  that  has  to  be  arrived  at  is, 
of  course,  a  finding  upon  all  the  facts  proved. 
I  do  not  think  those  facts  include  the  mere 
matter  of  observation  that  the  defendant  does 
not  give  evidence  or  docs  not  call  certain 
witnesses  whose  absence  is  not  accounted  for. 
The  learned  arbitrator  has  to  take  the  facts 
as  they  have  been  proved  before  him,  and 
if  it  be  a  case  in  which  facts  are  proved  on 
both  sides  he  has  to  take  the  totality  of 
the  facts  as  he  finds  them  and  then  come  to 
his  conclusion.  The  question  for  the  Court 
of  Appeal  upon  that  is  whether  the  totality 
of  such  facts  contains  evidence  upon  which 
he  could  without  error  in  law  come  to  his 
actual  finding  of  fact. 

My  Lords,  I  think  there  was  evidence  upon 
which  the  learned  judge  could  find  that  in 
the  various  directions  in  which  prejudice 
[548]  to  the  emplojer  in  his  defence  might 
have  occurred  no  prejudice  actually  was  ex- 
perienced. It  is  suggested  that  other  in- 
quiries might  have  been  made  if  earlier  notice 
had  been  given;  but  in  fact  all  the  witnesses 
of  the  accident  were  examined  on  one  side 
or  the  other,  and,  as  the  learned  county  court 
judge  believed  the  two  witnesses  who  were 
called  for  the  applicant,  it  cannot  be  assumed 
that,  had  they  been  questioned  by  the  em- 
ployer earlier,  they  would  have  told  any  dif- 
ferent tale.  It  is  not  suggested  that  anybody 
else  was  present  in  the  pit  at  tht  time  when, 
under  the  first  finding  that  the  accident  arose 
out  of  and  in  the  course  of  the  employment, 
the  accident  must  have  occurred. 

It  is  then  suggested  that  something  might 
have  been  done  if  a  doctor  had  been  instruct- 
ed by  the  employer  to  examine  the  workman; 
but  as  td  that,  upon  the  facts  which  are 
proved  and  the  estimate  which  the  learned 
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coanty  court  judge  formed  of  the  good 
faith  of  the  ease,  the  only  substantial  sug- 
gestion that  can  be  made,  as  it  appears  to 
me,  is  that  such  a  doctor  might  have  fur- 
nished the  employer's  solicitor  witii  materials 
upon  which  he  could  have  instructed  his 
counsel  to  cross-examine  the  doctor  for  the 
applicant  more  extensively  than  was  done. 
That  is  a  speculative  and  unsubstantial  sug- 
gestion of  prejudice. 

My  Lords,  the  third  way  in  which  it  is 
suggested  that  prejudice  may  have  occurred 
is  that  the  deceased  man  might  have  been 
asked  what  had  happened  to  him  while  he 
was  still  able  to  give  his  own  account.  As 
the  case  is  found  to  be  raised  in  good  faith, 
one  cannot  assume  that  such  an  investigation 
would  have  yielded  any  other  result  than 
that  which  the  applicant's  evidence  gave. 
It  is  always  competent  to  the  employer  to 
suggest  in  argument,  without  necessarily  call- 
ing witnesses  to  prove  it,  that  this,  that,  or 
the  other  might  have  been  done,  but  when 
one  comes  to  examine  the  things  suggested 
here  they  have  little  substance  and  do  not 
BO  far  balance  the  evidence  which  was  given 
by  the  applicant  to  the  effect  that  no  preju- 
dice in  the  defence  was  caused  as  to  make  it 
possible  to  interfere  with  the  learned  county 
court  judge's  finding,  that  in  fact  no  preju- 
dice in  the  defence  was  caused. 

[549]  LoBD  Parmoob. — My  Lords,  T  con- 
cur. I  propose  to  -  say  a  few  words  only 
on  the  second  point,  that  is  the  question  of 
notice.  I  gather  from  the  judgment  of  the 
learned  county  court  judge  that  he  found 
that  the  notice  was  not  given  in  fact  as 
soon  as  practicable.  It  is  for  that  reason 
that  importance  arises  on  the  construction  of 
the  proviso  to  s.  2  of  the  Act.  The  question 
is  what  is  the  character  of  a  defect  or  in- 
accuracy which  would  be  a  bar  to  the  main- 
tenance of  proceedings  under  the  Workmen's 
Compensation  Act.  The  words  are  these: 
"The  want  of  or  any  defect  or  inaccuracy 
in  such  notice  shall  not  be  a  bar  to  the  main- 
tenance of  such  proceedings  if  it  is  found 
in  the  proceedings  for  settling  the  claim  that 
the  employer  is  not,  or  would  not,  if  a  notice 
or  an  amended  notice  were  then  given  and 
the  hearing  postponed,  be  prejudiced  in  his 
defence  by  the  want,  defect  or  inaccuracy." 
Now  it  has  been  found  in-  this  case  in  the 
proceedings  for  settling  the  claim  that  the 
employer  has  not  been  prejudiced  in  his  de- 
fence by  the  want  or  defect  or  inaccuracy. 
Therefore,  my  Lords,  I  apprehend  the  only 
question  to  be  whether  in  coining  to  that 
conclusion  there  is  any  error  in  law  on  which 
the  learned  county  court  judge  can  be  put 
right  in  the  Court  of  Appeal  or  in  this  House. 
In  my  opinion  there  is  no  error  in  law  of 
that  kind.  ITiere  is  evidence  upon  which  it 
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was  competent  for  him  to  come  to  the  con- 
clusion which  he  did,  and  so  long  as  there 
is  competent  evidence  the  weight  of  that 
evidence  is  wholly  for  him  and  not  for  any 
other  Court  at  all. 

Order  of  the  Court  of  Appeal  reversed  and 
award  of  the  county  court  judge  restored. 
The  respondents  to  pay  the  costs  in  the 
Courts  below  and  also  the  costs  of  the  appeal 
to  this  House. 


HOTE. 

The  reported  case  contains  a  discussion  of 
the  burden  of  proof  as  to  prejudice  resulting 
from  the  failure  of  an  injured  employee  to 
give  notice  of  the  injury  and  the  conclusion 
reached  is  that  where  the  applicant  for  com- 
pensation under  the  workmen's  compensa- 
tion act  has  given  evidence  from  which  it 
may  be  reasonably  inferred  that  the  employer 
has  not  been  prejudiced,  the  burden  of  proof 
to  show  prejudice  is  thrown  on  the  employer 
and  in  the  absence  of  a  showing  by  him  in 
what  manner  prejudice  has  resulted,  a  finding 
of  the  want  of  prejudice  should  be  sustained. 
The  note  to  State  v.  District  Court  reported 
ante,  this  volume,  at  page  866  treats  fully  the 
question  of  notice  of  injury  under  a  work- 
men's compensation  act. 


PUBDY 

V. 

OITT  OF  8AUI.T  STE.  MARIE. 

Michigan  Supreme  Court — December  21,  1915. 
188  Mich.  673;  155  N.  W,  697. 


Workmen's  Compensation  Aots  —  Em- 
ployers within  Act  ^  Municipal 
Corporation. 

The  workmen's  compensation  act  (Pub. 
Acts  Ex.  Sess.  1912,  No.  30)  is  entitled  "An 
act  to  promote  the  welfare  of  the  people  of 
this  state,  relating  to  the  liabilitv  of  em- 
ployers for  injuries  or  death  sustained  by 
their  employees,  providing  compensation  for 
accidental  injury  to  or  death  of  employees 
and  methods  for  the  payment  of  .  .  . 
same,  establishing  an  Industrial  Accident 
Board,  defining  its  powers,  providinir  for  a 
review  of  its  awards,  making  an  appropria- 
tion to  carry  out  the  provisions  of  this  act, 
and  restricting  the  right  to  compensation 
or  damages  in  such  cases  to  such  as  are 
provided  (for)  by  this  act,"  and  provides,  in 
part  6,  §   5,  that  it  expressly   repeals  "all 
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aets  and  parts  of  acts  inconBistent  with  this 
act/'  and  "replaced  by  this  act."  It  is  held 
that  the  charter  provisions  of  cities  with  re- 
spect to  claims  which  may  be  made  under 
the  compensation  act  are  superseded  by  its 
provisions,  the  title  of  the  act  being  broad 
enough  to  include  municipal  corporations 
that  are  employers. 

Notice  of  Injury  —  Ezonse  for  Failure 
to  Give  ~~  Actual  Notice. 

Under  workmen's  compensation  act,  pt.  2, 
§  18,  providing  that  want  of  written  notice 
shall  not  be  a  bar  to  proceedings  under  the 
act,  if  it  be  shown  that  the  employer  had 
notice  or  knowledge  of  the  injury,  where  a 
street  employee  was  injured  and  informed 
the  superintendent  of  public  works  of  the 
city,  who  had  charge  of  work  on  the  streets, 
the  latter  mentioning  the  matter  to  the  board 
of  public  works,  so  that  all  city  officials  had 
notice  of  the  injury,  the  employee  is  not 
barred  from  obtaining  compensation  under 
the  act  by  his  failure  to  give  written  notice 
within  three  months. 

[See  note  at  end  of  this  case.} 

Certiorari  to  Industrial  Accident  Board. 

Claim  for  compensation  under  workmen's 
couipensation  act.  William  Purdv,  claimant, 
and  City  of  Sault  Ste.  Marie,  defendant. 
Claim  allowed  bv  Industrial  Accident  lioiird. 
Defendant  brings  certiorari.  The  facts  are 
stated  in  the  opinion.     Affirmed. 

Lmrson  C.  Holden  and  JoJm  A.  McMahon 
for   claimant. 

P.  T,  McDonald  for  defendant. 

[574]  OSTRANDER,  J. — ^The  claimant,  Purdy, 
was  employed  by  the  city  of  Sault  Ste.  Marie 
as  ji  street  sweeper.  He  was  run  down  and 
injured  by  a  conveyance  using  the  street. 
An  award  by  arbitrators,  approved  by  the 
Industrial  Accident  Board,  is  questioned  in 
this  proceeding,  the  contentions  of  the  city 
being: 

[575]  "I.  Act  No.  10,  Pub.  Acts  1912, 
Extra  Session,  does  not  apply  to  municipali- 
ties, and  appellant  is  not  subject  to  its  pro- 
visions. 

"II.  Said  Act  No.  10  is  compulsory  as  ap- 
plied to  municipalities  and  therefore  in  vio- 
lation of  article  it  section  I  of  the  Constitu- 
tion of  Michigan. 

"III.  To  compel  payment  of  compensation 
under  said  act  would  deprive  appellant  of 
its  property  without  due  process  of  law. 

"IV.  Said  act  makes  municipalities  in- 
surers of  its  employees  and  compels  pajnnent 
of  compensation  whether  or  not  the  injury 
is  the  result  of  any  negligence  on  the  part 
of  the  municipality. 

"V.  The  legislature  is  without  constitu- 
tional power  to  enact  such  a  compensation 
act  as  applying  to  municipalities. 

"VI.  The  award  cannot  be  sustained  be- 
cause no  claim   for   compensation  or  notice 


of  injury  was  presented  to  or  filed  with  the 
appellant  as  required  by  Act  No.  10»  Pub. 
Acts  1912." 

In  argument  it  is  said  that  the  city  is 
governed  by  a  charter  granted  by  the  leg- 
islature, and,  pointing  out  its  provisions 
relating  to  the  presenting,  allowance  and  pay- 
ment of  claims  against  it,  no  authority  is  to 
be  found  for  the  payment  of  tlie  award;  that 
the  compensation  act,  so  called,  contains 
no  provision  for  paying  the  award;  that  the 
title  to  the  said  compensation  act  does  not 
give  notice  of  any  intention  to  supersede 
the  charter. 

In  Wood  V.  Detroit,  188  Mich.  547,  155 
N.  W.  592,  decided  herewith,  this  point  was 
not  presented,  and  is  not  referred  to  in  the 
opinion.  However,  in  considering  that  case 
we  had  the  advantage  of  the  briefs  in  the 
case  at  bar  aqd  are  of  opinion  that  the 
charter  provisions  of  cities  with  respect  to 
claims  which  may  be  made  under  the  act 
here  in  question  are  superseded  by  the  pro- 
visions of  the  act.  Section  .3  of  part  6  of 
that  act  expressly  repeals  "all  acts  and  parts 
of  acts  inconsistent  with  the  act''  and  "re- 
placed by  this  [576]  act"  The  title  of  the 
act  mentions  and  indicates  that  its  provisions 
relate  to  "liability  of  employers  for  injuries 
or  death  sustained  by  their  employees."  It 
is  general,  as  titles  of  acts  must  be,  and  is 
broad  enough  to  include  municipal  corpora- 
tions if  they  are  employers.  Our  view  of  the 
act,  as  expressed  in  the  opinion  in  Wood  v. 
Detroit,  answers  the  contention  that  the 
plaintiff  in  certiorari  may  not  provide  the 
funds  necessary  to  pay  awards  made  under 
the  act.  The  other  points,  except  the  last, 
are  answered  in  the  earlier  opinion. 

Upon  the  last  point  we  have  reviewed  the 
testimony.  The  claimant  was  hired  by  Pat- 
rick Brady,  who  was  superintendent  of  pub- 
lic works  of  the  city.  He  had  charge  of  work 
on  streets.  Mr.  Brady  saw  claimant  the 
second  or  third  day  after  the  injury  at  the 
hospital  and  was  told  by  claimant  that  whih* 
sweeping  the  street  a  "rig"  ran  over  him. 
Mr.  Brady  mentioned  the  matter  to  thr 
board  of  public  works,  consisting  of  the  mayor 
and  two  members  appointed  by  the  council, 
and  in  a  general  way  the  matter  was  dis- 
cussed. An  alderman  of  the  city  heard  of 
the  injury,  called  at  claimant's  house  and 
told  claimant  he  would  take  the  matter  up 
with  the  council.  He  referred  to  the  case  in 
the  council,  but  made  no  motion.  The  first 
written  notice  of  a  claim  for  compensation 
was  addressed  to  Mr.  Brady  as  "City  Com- 
missioner," is  dated  April  22,  1913,  was 
served  upon  Mr.  Brady  on  or  about  that 
date,  and  recites  that  the  injury  occurred 
September  26,  1912.  It  was  brought  into  the 
office  of  the  city  recorder  by  some  woman 
May  5,  1913,  and  left  there  without  any  oral 
statement.    It  was  laid  before  the  council  the 
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eveDing  of  that  day  and  referred  to  the  eity 
Httorney  for  a  report.  On  May  19th  the. 
attorney  filed  his  report.  It  is  conceded 
that  he  reported  nonliability  of  the  city. 
Later,  on  JDecember  1>  1913,  a  copy  of  a 
notice  of  application  to  the  Industrial  Acci- 
dent Board  [577]  was  served  upon  the  city. 
Objection  was  duly  made  by  the  city  before 
the  arbitration  committee  to  arbitrating  the 
claim.  Upon  an  appeal  from  the  award  of 
the  committee  the  board,  upon  a  transcript 
of  the  testimony  and  the  objections  thereto 
made  by  the  city,  affirmed  the  award.  To 
the  arbitration  committee  the  city  objected 
to  the  arbitration  *'on  the  ground  that  no 
notice  of  injury  was  served  on''  it.  The  com- 
mittee disposed  of  the  point,  as  appears  by 
a  written  opinion,  in  the  following  manner: 

''The  act  in  question  provides  for  notice 
being  served  upon  the  city  within  three 
months  after  the  happening  of  the  injury, 
and  notice  of  a  claim  for  damages  under  the 
act  within  six  months  after  death  or  the 
removal  of  physical  or  mental  incapacity. 
Section  18  of  the  act  provides:  *Want  of 
written  notice  shall  not  be  a  bar  to  proceed- 
ings under  this  act,  if  it  be  shown  that  the 
employer  had  notice  or  knowledge  of  the  in- 
jury.' The  testimony  discloses  that  the  city 
officers  and  members  of  the  common  council 
generally  had  notice  of  the  injui*y,  in  ample 
time.  That  no  specific  notice  was  officially 
served  upon  them  until  after  the  expiration 
of  three  months  must,  I  think,  also  be  de- 
termined from  the  evidence.  However,  the 
object  of  a  notice  is  to  prevent  fraud  and 
to  permit  the  city  authorities  to  collect  its 
evidence  before  the  parties  having  knowledge 
of  the  same  are  scattered  and  this  knowledge 
lost.  I  think  that  it  has  been  sufficiently 
shown  that  the  city,  in  its  official  capacity, 
and  nearly  all  of  the  city  officers  (including 
the  board  of  public  works),  had  knowledge 
of  the  injury,  and  more  or  less  desultory 
consultation  and  conferences  had  respecting 
it.  1  believe  this  notice  to  be  sufficient.  The 
claim  for  injury  was  filed,  or  left  with  the 
recorder,  within  si.x  months  from  the  date 
of  the  injury." 

Upon  the  subject  of  notice  of  injury  the 
statute,  in  part  11,  provides: 

"Sec.  15.  No  proceedings  for  compensation 
for  an  injury  under  this  act  shall  be  main- 
tained, unless  a  [578]  notice  of  the  injury 
shall  have  been  given  to  the  employer  three 
months  after  the  happening  thereof,  and  un- 
less the  claim  for  compensation  with  respect 
to  such  injury  shall  have  been  made  within 
six  months  after  the  occurrence  of  the  same; 
or,  in  case  of  the  death  of  the  employee,  or 
in  the  event  of  his  physical  or  mental  in- 
capacity, within  six  months  after  death  or 
the  removal  of  such  physical  or  mental  in- 
capacity. 
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"Sec.  16.  The  said  notice  shall  be  in  writ- 
ing, and  shall  state  in  ordinary  language  the 
time,  place  and  cause  of  the  injury;  and  shall 
be  signed  by  the  person  injured,  or  by  a  per- 
son in  his  behalf,  or,  in  the  event  of  his 
death,  by  his  dependents  or  by  a  person  in 
their  behalf. 

"Sec.  17.  The  notice  shall  be  served  upon 
the  employer  or  an  agent  thereof.  Such  serv- 
ice may  be  made  by  delivering  said  notice  to 
the  person  on  whom  it  is  to  be  served,  or 
leaving  it  at  his  residence  or  place  of  busi- 
ness, or  by  sending  it  by  registered  mail 
addressed  to  the  person  or  corporation  on 
whom  it  is  to  be  served,  as  his  last  known 
residence  or  place  of  business. 

"Sec.  18.  A  notice  given  under  the  provi- 
sions of  this  act  shall  not  be  held  invalid  or 
insufficient  by  reason  of  any  inaccuracy  in 
stating  the  time,  place  or  cause  of  the  injury, 
unless  it  is  shown  that  it  was  the  intention  to 
mislead,  and  the  employer,  or  the  insurance 
company  carrying  such  risk,  or  the  commis- 
sioner of  insurance,  as  the  case  may  be,  was 
in  fact  misled  thereby.  Want  of  such  writ- 
ten notice  sliall  not  be  a  bar  to  proceedings 
under  this  act,  if  it  be  shown  that  the  em- 
ployer had  notice  or  knowledge  of  the  in- 
jury." 

Ihe  notice  referred  to  in  section  16  is, 
clearly,  the  notice  required  by  section  15  to  be 
given.  The  word  "within"  must  be  supplied 
in  section  15,  making  the  section  read: 

"Unless  a  written  notice  of  the  injury 
shall  have  been  given  to  the  employer  within 
three  months  after  the  happening  thereof.'' 

No  such  notice  was  given.  It  is  apparent, 
however,  that  the  employer  had  notice  and 
knowledge  of  the  injury  within  the  shortest 
period  named  in  the  act  and,  giving  effect  to 
section  18  in  accord  with  the  evident  [579] 
legislative  intent,  the  claimant  was  not 
barred  this  proceeding. 

It  follows  that  there  is  no  error,  and  that 
the  award  must  be  affirmed. 

Brooke,  C.  J.,  and  Kuhn,  Stone,  Bird, 
Moore,  and  Steere,  JJ.,  concurred. 

The  late  Justice  McAlvay  took  no  part  in 
this  decision. 


NOTE. 


In  the  reported  case  it  appears  that  a  per- 
son employed  by  a  municipal  corporation  as 
a  street  sweeper  was  injured  during  the  per- 
formance of  his  duties.  No  written  notice 
of  the  injury  was  served  within  the  time 
required  by  the  Michigan  workmen's,  compen- 
sation act,  but  nearly  all  of  the  city  officials, 
including  the  board  of  public  works,  had 
knowledge  of  the  injury.  It  is  held  that  the 
knowledge  of  the  employer  was  sufficient 
to  dispense  with  the  statutory  notice  of  the 
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injury.  For  a  complete  discussion  of  notice 
of  injury  under  a  workmen's  compensation 
act,  see  the  note  to  State  v.  District  Court, 
reported  ante,  this  volume,  at  page  866. 


sion  may  let  such  evidence  stand  and  supple- 
ment it  by  that  taken  on  the  second  hearing, 
having  in  such  matter  of  procedure  a  wide 
field  of  discretion. 


PELLETT  ET  AI<. 

▼. 

INDUSTRIAL  COMMISSION  OF  WIS- 
CONSIN ET  All. 

Wisconsin  Supreme  Court — ^March  14,  1916. 

162  Wis.  506;  156  N.  W.  956. 


Workmen's  Compeiisatioii  Acts  —  No- 
tioe  of  Injury  »  EIFect  of  Failure  to 
Give. 

Evidence  in  an  employer's  action  to  set 
aside  an  award  in  favor  of  an  injured  em- 
ployee is  held  to  sustain  a  finding  that  the 
employer  was  not  prejudiced  by  the  claim- 
ant's failure  to  give  the  statutory  notice  of 
injury. 

[See  note  at  end  of  this  case.] 

Same. 

Under  the  express  provision  of  St.  1915, 
§  2394 — 11,  notice  of  injury  is  waived  by  the 
employer's  payment  within  thirty  days  of  the 
injury  of  the  sum  of  $2  for  loss  of  time 
thereby  caused. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  employee's  action  to  set  aside  an 
award  in  favor  of  an  injured  employee,  evi- 
dence that  the  employee  the  day  after  his 
injury  told  one  of  his  employers  how  he  fell, 
and  that  he  was  hurt,  places  upon  the  em- 
ployer the  burden  of  showing  that  he  was,  in 
fact,  misled  by  the  failure  to  receive  written 
notice  of  the  injury. 

[See  note  at  end  of  this  case.] 

Notice  of  Hearing  »  Fonn  and  Requi- 
sites. 

Under  St.  1915,  §  2394—16,  providing  that 
the  industrial  commission  shall  cause  notice 
of  the  hearing  embracing  a  general  statement 
of  the  claim  to  be  given  to  each  party  inter- 
osted,  either  a  copy  of  the  application  for 
compensation  should  be  attached  to  the  no- 
tice, or  else  it  should  contain  a  statement 
of  the  time,  place,  and  general  nature  of  the 
injury  claimed  to  have  been  received. 

Reopening  of  Hearing  —  Procedure  — 
Evidence  Previously  Taken. 

Where  a  proceeding  for  compensation  under 
the  workmen's  compensation  act  (St.  1915, 
§  2394 — 1  et  seq. )  is  opened  to  allow  the 
employer  to  cross-examine  the  claimant  and 
to  introduce  evidence  in  chief,  no  error  is 
committed  by  not  compelling  the  claimant 
to  put  in  his  evidence  anew,  as  tlie  commis- 


Vacation  of  Award  —  WHat  Consti- 
tutes Fraud  —  False  Testimony  by 
Claimant. 

Under  St.  1915,  §  2394—19,  providing  thai 
an  award  of  the  industrial  commission  may 
be  set  aside  on  the  ground  that  it  was  pro- 
cured by  fraud,  construed  with  reference 
to  the  report  of  and  the  discussions  before 
the  committee  drafting  the  workmen's  com- 
pensation act,  false  testimony  on  the  part 
of  the  claimant  and  his  concealment  of  facts 
material  to  the  issue  before  the  commission 
is  no  ground  for  setting  aside  an  award. 

Statutes  —  Aids  to  Construction  — >  Re- 
port of  Iiegislative  Conunittee. 

Reference  may  be  had  to  the  report  of  a 
legislative  drafting  committee  to  ascertain 
the  correct  construction  of  the  language  used 
in  a  statute. 

[See  19  Ann.  Gas.  1031.] 

Appeal  from  Circuit  Court,  Dane  countj: 
Stevens,   Judge. 

Action  by  Walter  E.  Pellett  et  al.,  plain- 
tiffs, against  Industrial  Commission  of  Wis- 
consin et  al.,  defendants.  Judgment  for  de- 
fendants.   Plaintiffs  appeal.    Affiriced. 

t 

[597]  Action  to  set  aside  an  award  against 
the  plaintiffs  made  by  the  Industrial  Commis- 
sion in  favor  of  Jannes  Suffern,  who  on  July 
29,  1914,  sustained  an  injury  while  in  their 
employ.  Upon  notice  a  hearing  was  had 
before  the  Commission  in  Manitowoc  on  Au- 
gust 28,  1914,  and  an  award  made.  Subse- 
quently the  matter  was  opened  up  at  the  re- 
quest of  plaintiffs,  who  had  not  received  the 
notices  of  the  hearing  mailed  them,  due  to 
their  absence  from  home,  and  a  further  hear- 
ing was  had  November  4,  1914,  at  which  time 
all  parties  appeared,  and  the  Commission 
made  an  award  of  $441.81  in  favor  of  Suffern. 
Thereupon  plaintiffs  brought  an  action  in  the 
circuit  court  for  Dane  county  to  set  aside  the 
award.  The  court  made  findings  of  fact  and 
conclusions  of  law  sustaining  the  award,  and 
from  a  judgment  entered  accordingly  the 
plaintiffs  appealed. 

N€Mh  d  Nash  for  appellants. 
The  Attorney  Oeneral  and  Winfield  W.  Oil- 
man  for   respondent  Industrial  Commission. 

ViNJE,  J. — Plaintiffs  complain  of  the  find- 
ing that  they  were  not  misled  to  their  preju- 
dice by  the  failure  of  the  claimant  to  give 
them  written  notice  of  his  injury  as  required 
by  [598]  statute.  There  is  evidence  that  the 
next  day  after  claimant  fell  and  was  hurt 
he  told  one  of  his  employers  how  he  fell  and 
that  he  was  hurt  and  had  gone  to  a  doctor; 
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that  the  employer  told  him  he  would  pay  the 
doctor's  bill,  and  some  time  later  did  pay  $5; 
that  within  thirty  days  his  employers  paid 
him  $2  for  loss  of  time  caused  by  the  injury. 
Such  evidence,  in  the  absence  of  any  evidence 
to  show  that  they  were  misled,  was  alone 
suffiicent  upon  which  to  base  a  finding  that 
the  employers  were  not  prejudiced  by  the 
claimant's  failure  to  give  the  statutory  no- 
tice of  injury.  But  if  this  were  not  so,  the 
notice  would,  by  virtue  of  sec.  2394 — 11, 
Stats.,  be  waived  by  the  payment  within  thir- 
ty days  of  compensation.  That  section  pro- 
vides for  written  notice  of  injury  within  thir- 
ty days  and  then  says:  "Provided,  however, 
that  any  payment  of  compensation  under  sec- 
tions  2394 — 3  to  2394 — 31,  inclusive,  in  whole 
or  in  part,  made  by  the  employer  before  the 
expiration  of  said  thirty  days,  shall  be  equiv- 
alent to  the  notice  herein  required." 

Even  assuming  there  had  been  no  payment 
of  the  $2  within  thirty  days,  the  Commission 
properly  held  that  upon  the  evidence  adduced 
by  claimant  as  to  the  knowledge  plaintiifa 
had  of  his  injury  the  burden  rested  upon 
them  to  show  that  they  were  in  fact  misled 
bv  a  failure  to  receive  written  notice  of  in- 
jury. 

The  sufficiency  of  the  notice  of  hearing 
is  challenged.  Sec.  2304—16  provides:  "The 
commission  shall  cause  notice  of  such  hear- 
ing, embracing  a  general  statement  of  such 
.claim,  to  be  given  to  each  party  interested." 
The  notice  in  question  stated  that  a  hearing 
was  to  be  had  "to  determine  and  adjust  the 
difference  in  dispute  as  set  forth  in  the  appli- 
cation on  file,"  and  it  is  claimed  that  such 
notice  does  not  comply  with  the  statute  in 
that  it  does  not  embrace  a  general  state- 
ment of  the  claim.  We  express  no  opinion  as 
to  the  merits  of  this  assignment  of  error, 
since  it  appears  that  before  the  second  hear- 
ing was  held  plaintiffs  had  received  a  copy 
of  the  4ward  [599]  and  were  otherwise  ac- 
quainted with  the  nature  of  the  claim,  so 
they  could  not  be  prejudiced  by  the  notice 
received  even  if  it  were  defective.  Without 
intimating  that  it  does  or  does  not  comply 
with  the  statute,  we  suggest  that  in  justice 
to  employers  either  a  copy  of  the  application 
for  compensation  should  be  attached  to  the 
notice  or  else  it  should  contain  a  statement 
of  the  time,  place,  and  general  nature  of 
the  injury  claimed  to  have  been  received. 

The  claim  that  plaintiffs  were  denied  a 
copy  of  the  evidence  taken  upon  the  first 
bearing  does  not  seem  to  be  sustained  by 
the  record.  It  shows  they  complained  be- 
cause they  did  not  have  it,  but  they  pro- 
ceeded with  the  hearing.  No  formal  request 
for  it  and  refusal  is  shown  by  the  record  so 
far  as  we  have  been  able  to  discover. 

Since  the  proceeding  was  opened  up  for 
the  purpose  of  permitting  plaintiffs  to  cross- 


examine  the  claimant  and  introduce  evidence 
in  chief,  no  error  was  committed  by  not  com- 
pelling the  claimant  to  put  in  anew  his  evi- 
dence. That  was  put  in  upon  the  first  hear- 
ing, and  the  matter  was  opened  up  to  allow 
plaintiffs  to  put  in  their  evidence  and  to 
cross-examine  the  claimant.  The  Ck>mmis- 
sion  did  not  act  without  jurisdiction  on  the 
first  hearing  and  was  therefore  under  no 
obligation  to  annul  what  was  then  done.  It 
could,  as  it  did,  let  such  evidence  stand  and 
supplement  it  by  that  taken  on  the  second 
hearing.  No  doubt  it  was  also  within  its 
discretion  to  set  aside  what  had  been  done 
and  begin  anew  had  it  seen  fit  to  do  so.  In 
such  matters  of  mere  procedure  a  wide  field 
of  discretion  must  be  given  the  Commission 
in  the  absence  of  statutory  regulations  as 
to  how  it  should  proceed. 

Plaintiffs  also  seek  to  set  aside  the  award 
because  it  was  procured  by  fraud.  Tlie  alle- 
gations as  to  fraud  on  claimant's  part  are 
substantially  these:  (a)  that  Suffern  testi- 
fied before  the  Commission  that  he  was 
totally  disabled  for.  six  months,  when  in 
fact  he  was  not,  and  that  he  settled  with  a 
casualty  company  in  which  he  was  insured 
for  only  one  month  of  total  [600]  disability; 
(b)  that  he  concealed  from'  the  Commission 
that  he  was  subsequently  and  within  six 
months  of  his  injury  injured  while  in  the 
employ  of  one  Kennedy,  resulting  in  total 
disability  for  ten  days  and  partial  disability 
for  one  week  more.  Plaintiffs  also  allege 
they  first  learned  of  Suffern's  representa- 
tions to  the  casualty  company  January  11, 
1915,  and  that  the  Commission  refused  to 
set  aside  the  award  because  more  than  ten 
days  had  elapsed  since  it  was  made.  Sec. 
2394—17,  Stats.  1915. 

It  will  be  seen  the  fraud  complained  of 
consisted  of  false  testimony  on  the  part  of 
the  claimant  and  of  concealment  by  him  of 
facts  material  to  the  issue  before  the  Com- 
mission, Sec.  2394 — 19,  Stats.  1915,  pro- 
vides that  an  award  may  be  set  aside  on  the 
following  grounds:  "(1)  That  the  commis- 
sion acted  without  or  in  excess  of  its  powers. 
(2)  That  the  order  or  award  was  procured 
by  fraud.  (3)  That  the  findings  of  fact  by 
the  commission  do  not  support  the  order  or 
award."  The  question,  therefore,  presented 
is  whether  the  fraud  alleged,  assuming  it  to 
be  sustained  by  proof,  constitutes  a  ground 
for  setting  aside  the  award.  It  may  be  con- 
ceded that  the  language  of  the  statute  upon 
an  original  construction,  regardless  of  prin- 
ciples guiding  equity  in  granting  relief  from 
judgments  obtained  by  fraud  as  announced 
in  Boring  v.  Ott,  138  Wis.  260,  119  N.  W. 
865,  19  L.R.A.(N.S.)  1080;  Uecker  v.  Thiedt, 
137  Wis.  634,  119  N.  W.  878;  and  Laun  v. 
Kipp,  155  Wis.  347,  146  N.  W.  183,  and  re- 
gardless of  the  intent  of  the  legislature  as 
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expressed  in  the  report  of  and  discussions 
before  the  committee  that  drafted  the  Work- 
men's Compensation  Act,  is  susceptible  of 
the  construction  that  the  fraud  meant  by  the 
act  includes  perjury  or  the  concealment  of 
material  facts  upon  the  hearing.  It  is  also 
susceptible  of  the  construction  that  it  in- 
cludes neither;  that  it  was  not  contemplated 
that  trial  after  trial  should  be  had  upon  the 
question  of  whether  a  witness  testified  false- 
ly, for  if  one  award  could  be  set  aside  upon 
that  ground  a  subsequent  one  could  also, 
and  [601]  so  on  indefinitely.  Happily  there 
is  as  to  this  statute  no  doubt  upon  the  sub- 
ject. The  report  of  the  committee  referred 
to  and  the  discussions  had  before  it  conclu- 
sively show  that  it  was  the  legitimate  intent 
that  prejured  testimony  or  concealment  of 
material  facts  were  not  such  fraud  as  the 
statute  contemplates.  In  their  report  the 
committee  said:  *The  fraud  alluded  to  in 
the  second  ground  will  be  only  such  as  was 
perpetrated  in  securing  the  award,  and  will 
not  include  false  testimony  of  any  party, 
because  such  questions  all  will  be  decided 
by  the  board"  (commission).  This  view  is 
reinforced  by  the  discussions  before  the  com- 
mittee, too  lengthy  to  be  here  inserted.  Such 
being  the  express  legislative  construction 
given  the  language  used;  and  such  construc- 
tion being  repugnant  neither  to  the  language 
used  nor  to  judicial  principles,  must  control. 
That  reference  may  be  had  to  the  report  for 
the  purpose  of  ascertaining  the  correct  con- 
struction of  the  language  used  was  held  in 
Minneapolis,  etc.  R.  Co.  v.  Wisconsin  Indus- 
trial Commission,  153  Wis.  552,  558,  141  N. 
W.  1119;  Hoenig  v.  Industrial  Commission, 
159  Wis.  646,  648,  160  N.  W.  996,  L.R.A. 
1916A  339.  The  court  therefore  properly  re- 
fused to  receive  evidence  of  the  fraud  alleged, 
since  if  established  it  could  not  affect  the 
validity  of  the  award. 

Br  THE  CouBT. — Judgment  afiSrmed. 


NOTE. 

In  the  reported  case  evidence  that  an  em- 
ployee the  day  after  he  sustained  an  injury 
told  one  of  his  employers  of  the  injury  and 
that  the  employer  promised  to  pay  the  doc- 
tor's bill  and  later  made  a  payment  to  the 
(employee  on  account  of  lost  time,  is  held  to 
l)c  sufficient  to  sustain  a  finding  that  the 
employer  was  not  prejudiced  by  the  want 
of  a  written  notice  of  injury,  as  required  by 
the  Wisconsin  workmen's  compensation  act. 
It  is  also  held,  by  virtue  of  an  express  statu- 
tory provision,  that  the  want  of  written  no- 
tice of  the  injury  was  waived  by  the  pay- 
ment of  compensation.  The  entire  subject 
of  notice  of  injury  under  a  workmen's  com- 
pensation   act   is   di.scu8sed    in    the   note   to 
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GORDON 

v. 

GORDON'S  ADMINISTRATOR. 


Kentucky    Court   of    Appeals — February  •  10, 

1916. 


168  Ky,  409;  1S2  S.  W.  2»0. 


Contraots   —  Validity   —  Violation    o£ 
Statute. 

Any  agreement  involving  the  doing  of  an 
act  positively  prohibited  by  common  law  or 
statute  is  illegal  and  void. 

[See  1  Ann.  Cas.  333;  11  Ann.  Cas.  664.] 

Contract  against  Pnlilio  Policy. 

Many  things  which  the  law  does  not  pro- 
hibit in  the  sense  of  attaching  penalties  to 
punish  their  commission  cannot  be  admitted 
as  the  subject  of  a  valid  contract,  as  being 
so  mischievous  in  their  nature  and  tendency 
that  to  permit  them  to  be  the  subject-matter 
of  a  contract  would  be  violative  of  "public 
policy;"  the  principle  declaring  that  no  one 
can  lawfully  do  that  which  has  a  tendency  to 
be  injurious  to  the  public  w^elfare. 

[See  6  R.  C.  L.  tit.  Contracts,  p.  707.] 

Same. 

A  contra^  is  against  public  policy  if  in- 
jurious to  some  established  public  interest, 
contravenes  some  public  statute,  is  against 
good  morals,  or  tends  to  interfere  with  the 
public  welfare  or  safety. 

Validity  of  Contract  to  Procnro  Par- 
don or  Parole. 

A  contract  whereby  one  agrees  to  use  his 
personal  influence  with  the  pardoninjr  aw- 
thority  to  procure  a  pardon  is  void  as  against 
public  policy,  being  in  contravention  of  Kv. 
St.  §  1370,  denouncing  as  unlawful  contracts 
to  procure  a  pardon  from  the  governor,  only 
in  cases  in  which  the  party  whose  pardon  is 
sought  to  be  obtained  has' been  convicted  of 
crime  by  a  legally  constituted  tribunal  having 
the  constitutional  right  to  try  and  punish 
him. 

[See  note  at  end  of  this  case.] 

Same. 

Ky.  St.  §  3828  requires  that  the  board  of 
prison  commissioners  base  ita  action  in  parol- 
ing a  prisoner  upon  his  record  while  confined, 
his  record  previous  to  confinement,  and  upon 
his  securing,  before  parole,  a  contract  for 
employment  for  six  months.  Section  1370 
denounces  the  offense  of  assisting  in  procur- 
ing the  granting  or  refusal  of  a  pardon  by  the 
governor  for  fee  or  reward.  It  is  held  that 
a  contract  of  a  son  with  his  father  whereby 
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the  son  agreed  to  prepare  an  application  and 
to  do  what  was  necessary  to  secure  the  parole 
of  his  brother  from  prison  in  return  for  the 
father's  promise  to  reimburse  him  for  ex- 
penses incurred,  necessary  in  view  of  the  re- 
quirements of  the  paroling  statute,  was  not 
void  as  in  contravention  of  public  policy, 
the  case  not  coming  within  section  1370. 
[See  note  at  end  of  this  case.] 

Bills  of  Partionlars  —  When  Required 
«i  Aotioa.  for  Reimbursement  of  Ex- 
penses. 

In  an  action  by  a  son  against  his  father's 
estate  for  reimbursement  for  expenses  in  pro- 
curing his  brother's  parole  from  prison,  plain- 
tiff may  be  required  to  file  a  bill  of  particu- 
lars showing  his  claim  in  detail. 

Appeal  from  Circuit  Court,  Boyle  county. 

Action  by  William  M.  Gordon,  plaintiff, 
against  J.  L.  Gordon's  Administrator,  de- 
fendant. Judgment  for  defendant.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.     Kevexsed. 

Jay  W.  Harlan  and  Henry  Jackson  for  ap- 
pellant. 

J.  W,  Rawlinga  for  appellee. 

[410]  Miller,  C.  J.— The  appellant,  Wm, 
M.  Gordon,  is  a  son  oif  J.  L.  Gordon,  who 
died  ih  January,  1914.  J.  L.  Gordon  was 
the  father  of  another  son,  George  Gordon, 
who  was  confined  in  the  State  penitentiary, 
at  Frankfort,  in  1009,  under  a  judgment  Of 
the  Boyle  circuit  court. 

The  petition  alleges  that  in  1909  J.  L. 
Gordon  employed  the  appellant  to  prepare 
an  application  and  to  do  what  was  necessary 
toward  securing  the  parole  of  said  George 
Gordon,  and  agreed  and  promised  to  reim- 
burse and  pay  plaintiff  for  all  the  expense 
that  he  might  incur  in  that  work;  that  pur- 
suant to  said  employment,  the  plaintiff  pre- 
pared the  application  for  the  parole:  and, 
in  doing  so  made  many  trips  to  Frankfort, 
Danville,  Harrodsburg  and  over  the  entire 
county  of  Boyle,  at  his  own  expense. 

The  petition  further  alleges  that  by  rea- 
son of  the  plaintiff  being  required  to  be 
absent  from  home  in  this  work,  he  was  forced 
to  hire  a  man  to  work  in  his  place  on  his 
farm;  that  the  time  consumed  in  this  work 
and  effort  to  get  the  parole  was  the  greater 
part  of  five  years;  that  he  was  required  to 
pay  for.  said  substituted  hand  at  least  $1,- 
000.00;  and  that  his  father  agreed  to  pay 
the  plaintiff  his  expcuHcs,  including  the  hire 
of  the  substituted   hand. 

The  plaintiff  also  alleges  that  no  unlawful 
means  wore  used  by  him  in  said  employment 
and  none  were  contemplated  at  the  time  of 
the  aj^'retMnent:  that  said  services  so  rendered 
were  purely  ministerial:  that  he  did  not  use 
his  personal  influence  With  the  paroling  pow- 


ers, and  that  it  wa.s  never  contemplated  that 
he  should  do  so. 

[411]  It  is  further  alleged  that  the  agree- 
ment did  not  contemplate  and  did  not 
include  any  reward  or  compensation  to  plain- 
tiff whatever,  but  only  included  and  pro- 
vided for  the  plaintiff  having  returned  to 
him  his  expenses,  as  above  indicated;  and 
that  J.  L.  Gordon,  by  reason  of  his  age  and 
physical  condition,  was  unable  to  personally 
make  said  trips  in  the  preparation  of  said 
petition   for   a  parole. 

Upon  the  death  of  J.  L.  Gordon,  his  son, 
J  T.  Gordon,  qualified  as  his  administrator; 
and,  J.  T.  Gordon  having  subsequently  died, 
George  Crordon  was  appointed  administrator 
of  his  father's  estate. 

In  December,  1914,  Wm.  M.  Gordon  brought 
this  action  to  recover  his  expenses  aggregat- 
ing $1,000.00,  and  the  court  having  sustained 
a  demurrer  to>his  petition,  upon  the  ground 
that  the  contract  was  against  public  policy 
and  void,  the  plaintiff  prosecutes  this  appeal. 

By  way  of  defense,  the  administrator  re- 
lies upon  section  1370  of  the  Kentucky  Stat- 
utes, which  reads  as  follows: 

"If  any  person  shall,  for  fee  or  reward,  or 
the  promise  thereof,  aid  or  assist  in  procur- 
ing the  Governor  to  grant  or  refuse  a  par- 
don, remidsion  or  respite  of  any  punishment 
or  fine,  he  shall  be  fmed  not  less  than  twenty 
nor  more  than  five  hundred  dollars." 

Appellant,  however,  denies  the  applicability 
of  the  statute,  supra,  or  the  doctrine  that  the 
contract  relied  on  is  against  public  policy, 
because,  as  he  contends,  (1)  the  work  per- 
formed by  the  plaintiff  was  to  secure  a 
parole,  and  not  a  pardon ;  ( 2 )  it  was  clerical 
or  ministerial,  and  under  the  contract  the 
plaintiff  was  not  to  be  paid  for  his  personal 
influence;  and,  (3)  the  money  sought  to  be 
recovered  is  not  a  reward,  remuneration  or 
profit  to  the  plaintiff  for  his  personal  serv- 
ices, but  is  only  for  money  expended  and 
pecuniary  loss  suffered  by  reason  of  expenses 
and  time  lost  from  his  own  business,  by  rea- 
son of  the  contract. 

It  is  contended  by  appellant  that  there  is  a 
radical  difference  between  a  contract  to  pro- 
cure a  pardon  from  the  Governor,  which  is 
denounced  by  the  statute,  and  a  contract  to 
prepare  an  application  to  the  Board  of  Prison 
Commissioners,  for  a  parole;  that  a  contract 
to  procure  a  parole  is  in  no  respect  against 
public  policy;  and,  that  the  reason  which 
makes  a  contract  to  procure  a  pardon  [412] 
invalid  has  no  application  whatever  to  a 
contract  to  prepare  and  present  an  applica- 
tion for  a  parole. 

Since  the  enactment  of  section  1370  of 
the  Kentucky  Statutes,  the  power  of  parole 
has  been  vested  in  the  State  Board  of  Prison 
Commissioners,  subject  to  the  approval  of  the 
Governor.    Ky.  Sts.  sec.  3828.    By  the  terms 
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of  that  statute,  the  Board  of  Prison  Com- 
missioners must  base  its  action  upon  the 
record  of  the  prisoner  while  confined;  the 
record  of  his  life  previous  to  his  confinement, 
which  requires  the  ascertainment  of  the  sen- 
timent of  the  people  where  he  formerly  re- 
sided;  and  upon  his  securing,  l)efore  his 
parole,  a  contract  for  some  respectable  em- 
ployment for  a  period  of  six  months  after 
being  liberated.  Of  course,  much  of  this 
information  can  be  furnished  only  through 
the  efforts  of  some  outside  person  in  behalf 
of  the  man  confined  in  the  penitentiary. 

Moreover,  the  parole  does  not  pardon  the 
prisoner;  he  still  remains  in  the  legal  con- 
trol and  custody  of  the  Board  of  Prison  Com- 
missioners. The  pardoning  power  remains 
vested  in  the  Governor. 

It  will  thus  be  seen  that  the  action  of  the 
paroling  board  must  be  based  upon  the  facts 
specified  in  the  statute,  and .  that  many  of 
those  facts  necessarily  must  be  gathered  from 
outside  sources. 

There  are  many  acts  which  the  law  posi- 
tively forbids,  and  for  the*  doing  of  which 
some  penalty  is  attached.  Whether  the  pro- 
hibition is  by  the  common  law  or  by  statute 
is  immaterial.  Any  agreement  which  in- 
volves the  doing  of  an  act  which  is  positively 
prohibited  by  the  rules  of  the  common  law 
or  by  statute,  is  illegal  and  void. 

There  are  also  many  things  which  the  law 
does  not  prohibit,  in  the  sense  of  attaching 
penalties,  but  which  are  so  mischievous  in 
their  nature  and  tendency  that  on  grounds  of 
public  policy,  they  cannot  be  admitted  as  the 
subject  of  a  valid  contract. 

It  is  probable  that  a  satisfactory  or  pre- 
cise definition  of  public  policy  has  never  been 
given.  The  courts  have,  however,  frequently 
approved  Lord  Brougham's  definition  of  pub- 
lic policy,  as  the  principle  which  declares 
that  no  one  can  lawfully  do  that  which  has  a 
tendency  to  be  injurious  to  the  public  wel- 
fare. 

But  the  notion  as  to  what  is  injurious  to 
the  public  welfare  at  one  time  may  not  ac- 
cord with  the  notion  of  a  succeeding  genera- 
tion. Public  policy,  therefore,  is  variable; 
[413]  and  that  which  is  contrary  to  the  policy 
of  the  public  at  one  time  may  become  public 
policy  at  another  time.  No  hard  and  fast 
rule  can  be  given  by  which  to  determine  what 
is  public  policy. 

It  has  been  said  that  a  contract  is  against 
public  policy  if  it  is  injurious  to  the  interests 
of  the  public,  or  contravenes  some  established 
interest  of  society,  or  if  it  contravenes  some 
public  statute,  or  is  against  good  morals,  or 
tends  to  interfere  with  the  public  welfare  or 
safety,  or,  as  it  is  sometimes  put,  if  it  is  at 
war  with  the  interests  of  society,  and  is  in 
conflict  with  the  morals  of  the  time.  Pueblo, 
etc.  R.  Co.  V.  Taylor,  6  Colo.  1,  45  Am.  Rep. 


512;    McNamara  v.  Gargett,  68  Mich.  454, 
36  N.  W.  218,  13  Am.  St.  Rep.  355. 

The  rule  must  not  be  understood  to  mean 
that  in  order  that  a  contract  may  be  declared 
to  be  against  public  policy,  it  must  be  in- 
imical to  morality.  Many  contracts  which 
are  not  immoral,  are,  nevertheless,  void  on 
the  ground  that  they  are  against  public 
policy.  Kohn  v.  Milcher,  43  Fed.  641,  lO 
L.R.A.   439. 

In  applying  this  rule,  it  has  been  said 
that  contracts  are  against  public  policy  when 
they  tend  to  injustice  or  oppression,  restraint 
of  liberty,  and  natural  or  legal  right,  or  the 
obstruction  of  justice,  or  the  violation  of  a 
statute,  or  to  interfere  with  or  control  execu- 
tive, legislative,  or  other  official  action,  or 
to  prevent  competition  whenever  a  statute 
or  any  known  rule  of  law  requires  it. 

In  many  jurisdictions  statutes  have  been 
passed  similar  to  section  1370  of  the  Ken- 
tucky Statutes,  denouncing  as  unlawful,  con- 
tracts to  procure  a  pardon  from  the  Gov- 
ernor; and,  if  the  contract  in  the  case  at  bar 
employed  the  appellant,  for  a  fee  or  reward, 
to  procure  a  pardon  from  the  Governor,  it 
would  be  against  the  public  policy  of  the 
State,  and  consequently  void. 

The  reason  for  the  rule,  and  the  exceptions 
thereto,  are  stated  in  9  Cyc.  493,  as  follows: 

"The  exercise  of  the  pardoning  power  com- 
mitted to  the  executive  should  be  as  free 
from  any  improper  bias  or  influence  as  the 
trial  of  the  convict  before  the  court;  con- 
sequently the  law  will  not  enforce  a  contract 
to  pay  money  for  soliciting  petitions,  signing 
petitions,  using  influence  to  obtain  a  pardon, 
or  the  remission  of  a  forfeiture.  But  as  in 
the  case  of  lobbying  contracts  many  courts 
have  held  that  the  reason  for  holding  such 
agreements  void  fails  when  no  unlawful  means 
of  attaining  the  desired  object  are  contem- 
plated by  the  contract  itself  [414]  or  in  fact 
employed;  and  such  services,  when  performed 
at  defendant's  request,  are  a  good  considera- 
tion for  a  subsequent  promise  to  pay.  Such 
agreements  would  clearly  seem  to  be  lawful, 
where  the  services  contracted  for  are  publicly- 
rendered  by  advocates  disclosing  their  true 
relation  to  the  subject,  and  not  by  private 
individuals  keeping  secret  the  character  in 
which  they  solicit;  but  where  the  compensa- 
tion is  contingent  on  success,  this  is  a  strong 
circumstance  against  the  validity  of  the 
agreement." 

In  McGill  V.  Burnett,  7  J.  J.  Marsh.  (Ky.) 
640,  a  contract  by  which  McGiU's  intestate 
agreed  to  pay  Burnett  $100.00  in  considera- 
tion of  his  services  and  labor  to  be  per- 
formed in  and  about  the  management  of  a 
petition  to  the  Governor,  in  case  of  a  certain 
forfeiture,  this  court  said  the  contract  was,  in 
effect,  to  pay  the  plaintiff  for  his  manage- 
ment, whether  fair  or  foul,  in  inducing  the 
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GoTemor  to  remit  a  forfeiture,  and  that  such 
contracts  tended  to  olystruct  a  correct  admin- 
istration of  the  government,  and  were  void 
as  against  public  policy. 

A  similar  ruling  was  made  in  Brown  ▼. 
Young,  7  Ky.  L.  Rep.  (Abstract)  664.  See 
also  Averbeck  v.  Hall,  14  Bush  (Ky.)  505, 
for  a  ruling  similar  in  principle. 

But,  under  the  exception  to  the  general 
rule,  as  above  stated,  the  contract  will  not  be 
held  Invalid  when  no  unlawful  means  of  at- 
taining the  desired  object  are  contemplated 
by  the  contract  itself,  or  in  fact  employed. 

Thus,  the  general  rule  which  makes  con- 
tracts of  this  character  void,  does  not  apply 
in  cases  in  which  the  party  whose  pardon  is 
sought  to  be  obtained,  has  not  been  convicted 
of  crime  by  a  legally  constituted  tribunal 
having  the  constitutional  right  to  try  and 
punish  the  offender,  as  where  the  trial  of  a 
prisoner  by  a  military  court  is  unauthorized 
by  law,  and  forbidden  by  the  constitution, 
and  its  sentence  is,  consequently,  a  nullity. 

Where,  under  such  circumstances,  a  person 
undertakes  by  the  use  of  his  personal  influ- 
ence with  the  military  commander  to  save 
the  unfortunate  man  from  the  impending 
danger  of  threatened  execution,  or  unauthor- 
ized and  illegal  imprisonment,  his  icrci  can- 
not be  regarded  as  an  agreement  to  obstruct 
the  proper  administration  of  the  government, 
or  to  defeat  the  ends  of  public  justice.  6 
R.  C.  L.  767. 

The  reasons  which  sustain  the  general  rule 
and  the  statute,  supra,  apply  only  in  cases 
in  which  the  party  [415]  whose  pardon  is 
sought  to  be  obtained  has  been  convicted  of 
crime  by  a  legally  constituted  tribunal,  hav- 
ing the  constitutional  right  to  try  and  pun- 
ish the  offender. 

Thus,  in  Thompson  ▼.  Wharton,  7  Bush 
(Ky.)  563,  3  Am.  Rep.  306,  Solon  Thompson 
was  arrested  in  1865  by  the  federal  military 
authorities.  In  the  following  June  he  was 
tried  by  a  military  court  upon  the  charge  of 
being  a  guerrilla,  and  was  convicted  and  sen- 
tenced to  suffer  death.  Wharton,  a  Louis- 
ville lawyer,  has  been  employed  prior  to  the 
trial  to  defend  Thompson,  for  an  agreed  fee; 
and,  on  the  day  fixed  for  Thompson's  execu- 
tion, a  new  contract  was  made  with  Wharton, 
he  agreeing,  by  proper  proceedings  before  the 
commanding  general,  without  whose  approval 
the  sentence  of  th^  military  court  could  not 
be  carried  into  execution,  to  prevent  the  in- 
fliction of  the  adjudged  punishment;  and,  if 
possible,  to  procure  the  discharge  of  Thomp- 
son, in  consideration  of  a  further  fee  of 
$300.00,  to  be  paid  only  in  event  of  his  suc- 
cess. 

In  March,  1866,  Thompson  was  discharged 
from  custody,  and  Wharton  sued  to  collect 
his  fee.  Upon  the  trial  the  court  was  asked 
to  instruct  the  jury  that  if  ttiey  believed 
from  the  evidence  that  the  sole  consideration 


for  the  execution  of  the  note  sued  on  was 
the  agreement  of  Wharton  to  use  his  per- 
sonal influence  with  the  commanding  gen- 
eral to  secure  the  pardon  of  Thompson,  or 
to  have  his  punishment  commuted,  the  agree- 
ment was  contrary  to  public  policy,  and  void. 

But  the  court,  speaking  through  Judgo 
Xrindsay,  cited  McGill  v.  Burnett,  supra,  and 
held  that  the  rule  there  announced  did  not 
apply,  and  should  not  control  in  cases  where 
the  conviction  was  unauthorized  by  law,  and 
forbidden  by  the  Constitution,  as  in  Thomp- 
son's case. 

In  the  course  of  the  opinion,  Judge  Lind- 
say said: 

"Under  these  circumstances  the  appellee 
undertook,  by  the  use  of  his  personal  influ- 
ence with  the  military  commander,  to  save 
the  unfortunate  man  from  the  impending 
danger  of  threatened  execution  or  unauthor- 
ized and  illegal  imprisonment.  Such  an  act 
cannot  be  regarded  as  an  agreement  to  ob- 
struct the  proper  administration  of  the  gov- 
ernment nor  to  defeat  the  ends  of  public  jus- 
tice. 

''The  object  sought  to  be  accomplished,  af^ 
well  as  the  means  to  be  resorted  to,  were  en- 
tirely defensible,  whether  regarded  from  a 
legal  or  moral  standpoint;  and,  [416]  such 
being  the  case,  it  is  difficult  to  perceive  how 
the  contract  constituting  the  consideration 
of  the  note  can  be  regarded  as  contravening 
public   policy." 

Again,  in  Rau  v.  Boyle,  5  Bush  (Ky.)  254, 
Rau  &  Rieke,  who  were  Confederate  sympa- 
thizers, had  purchased  a  quantity  of  tobacco 
in  western  Kentucky  which  had  been  seized 
by  General  Payne,  the  federal  military  com- 
mander, at  Paducah,  under  pretense  of  mili- 
tary authority.  While  their  tobacco  was  thus 
wrongfully  withheld  from  them,  Rau  &  Rieke 
made  a  written  contract  with  John  Boyle, 
by  which  the  latter  undertook  to  procure  the 
release  of  the  tobacco,  Boyle  to  have  one- 
half  of  it  for  his  services. 

By  a  subsequent  contract  with  John  and 
J.  T.  Boyle,  Rau  &  Rieke  were  to  buy  tobacco 
and  cotton  on  speculation  and  ship  the  same 
under  a  permit  then  held  by  Boyle  from 
Major  General  Burbridge,  of  the  U.  S.  Army, 
or  under  other  points  which  he  might  there- 
after obtain,  and  the  profits  realized  from  said 
purchases  were  to  be  equally  divided  between 
Rau  &  Rieke  and  the  Boyles.  Boyle  suc- 
ceeded in  procuring  the  release  of  the  tobacco 
which  had  been  seized  by  General  Payne, 
and  other  tobacco  was  bought  and  shipped 
under  the  second  contract,  above  referred  to. 
The  Boyles  were  Union  men  and  had  held 
positions  in  the  U.  8.  Army,  which  they  re- 
signed before  John  Boyle  undertook  this 
agency  to  get  the  tobacco  released. 

In  answer  to  the  suit  of  Boyle  k  Boyle 
upon  the  contracts,  Rau  &  Rieke  contended 
that  their  agreements  with  Boyle  k  Boyle 
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were  mere  promises  to  pay  them  for  their 
loyalty,  and  for  the  exercise  of  their  influ- 
ence with  officers  of  the  United  States  Gov- 
ernment, and  consequently  were  illegal  as 
against  public   policy. 

But  the  court  overruled  this  defense,  hold- 
ing that  since  Ran  &  Rieke  had  been  unlaw- 
fully deprived  of  their  tobacco,  and  their 
only  remedy  seemed  to  be  the  use  of  moral 
means,  the  court  could  not  say  that  the  em- 
ployment of  Boyle  &  Boyle  to  effectuate  the 
purpose  was  either  contrary  to  law  or  against 
public    policy. 

It  will  thus  be  seen  that  the  strict  rule  of 
the  statute  has  not  been  applied  by  this  court 
in  similar  cases  when  the  reason  for  the  rule 
has  ceased  to  exist. 

Furthermore,  the  case  before  us  does  not 
come  within  the  scope  of  the  statute;  and 
it  has  none  of  the  features  which  would  ren- 
der it  immoral,  or  against  public  policy. 
[417]  The  contract  sued  on  was  for  the  pro- 
curement of  a  parole,  not  a  pardon;  it  is  for 
reimbursement  of  expenses  incurred,  not  for 
a  fee  or  compensation;  and  the  petition  ex- 
pressly states  that  the  contract  did  not  con- 
template the  use  of  any  personal  influence 
with  any  officers  of  the  State  in  procuring 
the  parole. 

While  we  would  uphold  the  integrity  of  the 
statute  wherever  it  is  applicable,  under  the 
authorities  cited  there  is  nothing  in  the  con- 
tract before  us  which  violates  any  rule  of 
public  policy.  Deering  v.  Cunningham,  63 
Kan.  174,  65  Pac.  263,  64  L.R.A;  410;  Chad- 
wick  T.  Knox,  31  N.  H.  226,  64  Am.  Dec. 
329;  Moyer  v.  Cantieny,  41  Minn.  242,  42 
N.  W.  1060;  Stroemer  v.  Van  Orsdel,  74 
Neb.  132,  103  N.  W.  1053,  107  N.  W.  125,  4 
L.R. A.  ( N.S. )  212,  121  Am.  St.  Rep.  713; 
Denison  v.  Crawford  County,  48  la.  211; 
Hunt  V.  Test,  8  Ala.  713,  42  Am.  Dec.  659; 
Trist  V.  Child,  21  Wall.  441,  22  U.  S.  (L.  ed.) 
023,  and  Wright  v.  Tebbitts,  91  U.  S.  252,  23 
U.  S.  (L.  ed.)  320,  contain  interesting  and 
valuable  discussions  of  the  question,  and  sup- 
port the  conclusion  here  reached. 

Hie  plaintiff  might  have  been  required,  up- 
on motion,  to  file  a  bill  of  particulars,  show- 
ing his  claim  in  detail;  but  that  defect  in 
the  petition  did  not  go  to  the  merits  of  the 
plaintiff's  claim;  and  a  bill  of  particulars 
may  yet  be  required. 

Judgment  reversed,  with  instructions  to 
overrule  the  demurrer  to  the  petition,  and 
for  further  proceedings. 

KOTE. 

Validity  of  Contraot  to  Proenr^  Par- 
don or  Parole. 

Generally, 

Tn  the  majority  of  the  earlier  cases  a  con- 
tract whereby  a  person  undertook  for  eom- 


pensatiou  to  assist  in  any  manner  in  pro- 
curing a  pardon  was  deemed  to  be  contrary 
to  public  policy.  The  earliest  reported  de- 
cision was  Norman  v.  Cole,  3  Esp.  (Kng.) 
253,  wherein  Lord  Kldon  said:  "Where  a 
person  interposes  his  interest  and  good  offices 
to  procure  a  pardon  it  ought  to  be  done  gra- 
tuitously, and  not  for  money;  the  doing  of 
an  act  of  that  description  should  proceed 
from  pure  motives  not  from  pecuniary  ones.'* 
Several  American  cases  uphold  that  view. 
Wildey  v.  Collier,  7  Md.  273,  61  Am.  Dec. 
346;  Kribben  v.  Haycraft,  26  Mo.  396.  ^Vnd 
see  Adams  £xpre$s  Co.  v.  Reno,  48  Mo.  264; 
O'Reilly  V.  Cleary,  8  Mo.  App.  186.  See  also 
the  cases  cited  infra  in  the  subdivision  Rule 
in  Kentucky,  In  Wildey  v.  Collier,  supra,  it 
was  said:  ''There  is  no  doctrine  better  settled 
than  that  agreements  to  obtain  executive 
clemency  by  means  of  pardons  or  writs  of 
nolle  prosequi,  cannot  be  enforced.  The  rea- 
sons are  obvious.  They  are  designed  to  pro- 
tect the  exercise  of  this  power  from  abuse 
through  the  intervention  of  designing  per- 
sons, and  although  in  the  particular  instance 
no  improper  influences  may  have  been  resort- 
ed to,  the  public  interest  in  such  questions  re- 
quires that  the  principle  should  be  enforced 
in.  all  cases.  It  may,  sometimes,  as  between 
the  parties,  be  unjust  to  a  claimant  who  has 
rendered  valuable  services  for  another  in  his 
distress,  but  rules  of  law,  founded  on  pub- 
lic policy  and  the  safety  of  society,  will  not 
be  set  aside  to  sustain  such  individual  de- 
mand." 

In  Hatzfield  v.  Gulden,  7  Watts  (Pa.)  152. 
31  Am.  Dec.  750,  an  agreement  to  pay  for 
services  in  procuring  signatures  to  a  peti- 
tion for  a  pardon  was  held  to  be  invalid,  tlie 
court  saying:  "The  power  to  pardon  is  a 
constitutional  power;  to  alleviate  or  remit 
punishment  where  perhaps  there  is  doubt  of 
guilt;  or  where  the  offense  was  committed 
under  circumstances  extenuating  the  crime, 
etc.,  etc.  The  general  and  spontaneous  ex- 
pression of  opinion  has  had,  and  ought  to 
have,  weight  with  the  governor.  But  if  undue 
means  arc  used  to  obtain  petitioners,  it  may 
be  a  great  imposition  on  the  governor." 

An  agreement  whereby  compensation  is  to 
be  paid  for  withdrawing  opposition  to  the 
gfant  of  a  pardon  is  invalid.  Deering  v. 
Cunningham,  63  Kan.  174,  65  Pac.  263,  54 
L.R.A.  410;  Buck  v.  Paw  Paw  First  Nat. 
Bank,  27  Mich.  293,  15  Am.  Rep.  189.  In 
the  case  first  cited  it  was  said:  "The  con- 
sideration of  the  notes  in  this  instance  was 
personal  influence  and  lobby  services,  not  by 
anv  one  skilled  in  such  work,  but  because 
they  had  been  instrumental  in  securing  the 
conviction  and  of  their  opposition  -to  the 
granting  of  the  pardon  which  had  been  ap- 
plied for.  The  purchase  of  personal  influ- 
ence to  obtain  n  pardon  or  to  control  the 
operations   of  any   department  of  the  gov- 
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emnicnt  is  immoral  and  peniicious  in  tend- 
ency, and  cannot  receive  the  sanction  of 
courts.  Aside  from  the  fact  that  the  Sherills 
agreed  to  use  their  personal  influence,  and 
had  hired  out  their  services  to  influence  the 
action  of  the  governor,  there  was  »  purchase 
of  the  withdrawal  of  their  opposition,  a  sin- 
ister act  for  which  no  excuse  can  he  given, 
and  which  is  clearly  inconsistent  with  public 
policy  and  sound  morality."  So  in  Haines  v. 
Lewis,  54  Ja.  301,  6  X.  W.  495,  37  Am.  Rep. 
202,  it  was  held  that  notes  deposited  with 
the  prosecuting  witness  under  an  agreement 
that  they  should  be  payable  to  her  on  the 
grant  of  a  pardon  were  unenforceable. 

By  the  weight  of  modern  authority,  how- 
ever, it  is  held  Uiat  an  agreement  to  per- 
form services  in  procuring  a  pardon  is  not  of 
itself  contrary  to  public  policy  and  that  such 
a  contract  is  valid  and  enforceable  if  the 
compensation  is  to  be  paid  for  services  as 
distinguished  from  influence,  and  no  fraud- 
ulent or  illegal  act  is  contemplated.  Formby 
V.  Pryor,  15  Ga.  258;  Moyer  v.  Cantieny,  41 
Minn.  242,  42  N.  W.  1060;  Chadwick  v.  Knox, 
31  X.  11.  226,  64  Am.  Dec.  329;  Bremsen  v. 
Knglcr,  49  Super.  Ct.  (N.  Y.)  172;  New- 
bold  v.  McCrorey,  103  S.  C.  299,  87  S.  E. 
542,  1103.  And  see  Dcering  v.  Cunningham, 
63  Kan.  174,  65  Pac.  263,  64  L.R.A.  410.  The 
reason  for  the  foregoing  view  was  aptly  stated 
in  Chadwick  v.  Knox,  supra,  wherein  the 
court  said:  "A  person  in  prison  can  do  little 
to  aid  himself  in  bringing  his  case  to  the 
consideration  of  the  executive.  For  every- 
thing that  must  be  done  without  the  walls 
of  the  prison  the  convict  is  compelled  to  rely 
on  the  assistance  of  those  who  have  their 
liberty.  Such  assistance  may  be  afforded 
from  motives  of  charity  and  compassion,  or 
the  motive  may  be  in  part  kindness  and  in 
part  an  expectation  that  the  party  relieved 
will  be  ready  to  afford  a  suitable  compensa- 
tion for  the  services  and  expenses;  or  the 
party  in  prison  may  employ  another  to  do 
such  acts  as  may  be  rightfully  and  properly 
done  for  his  relief,  and  contract  to  pay  him 
for  his  services  and  to  repay  him  for  his  ex- 
penses. Such  a  contract,  if  the  parties  con- 
template only  a  resort  to  legal  and  proper 
measures,  is  free  from  any  just  exception,  and 
binding  ujwn  the  parties." 

In  Formby  v.  Pryor,  15  Ga.  258,  it  was 
said:  ''Was  the  contract  such  a  one  as  a 
court  would  not  enforce?  So  far  from  it, 
we  see  no  objection  to  the  course  pursued 
by  counsel  in  this  case,  viz.:  to  appear  be- 
fore the  governor,  and  convince  him,  either 
that  the  prisoner  was  the  dupe  of  a  foul 
conppiracy,  or  that,  by  reason  of  his  mental 
imbecility,  he  was  mislead,  to  commit  the 
act;  and  that  lie  was  influenced  by  no  felo- 
nious intent.  And  that,  consequently,  he  was 
a  fit  subject  for  the  interposition  of  execu- 
tive  clemoncv.'* 


In  Moyer  v.  Cantieny,  41  Minn.  242,  42 
N.  VV.  1060,  the  foregoing  view  was  applied 
to  a  contract  for  compensation  contingent  on 
success,  the  court  saying;  *'The  grounds  upon 
which  the  constitutional  power  to  pardon  may 
be  exercised  are  not  defined  in  the  constitu- 
tion; but  among  the  considerations  wliich 
might  properly  be  brought  to  the  attention 
of  the  governor,  and  influence  his  action,  are 
some  which  suggest  the  propriety  of  employ- 
ing the  professional  services  of  an  attorney 
for  this  purpose,  and  from  the  mere  fact  of 
an  attorney  being  employed  to  solicit  the 
pardon  of  a  convict  it  is  not  to  be  legally  in- 
ferred that  an  unlawful  course  of  conduct  was 
intended.  For  instance,  it  would  be  proper, 
and  often  expedient,  that  an  attorney-at- 
law  examine  the  case  upon  which  the  con- 
viction was  based,  to  see  whether,  nothwith- 
standing  the  final  judgment  of  the  law,  the 
case  may  not  be  of  such  a  nature  as  to  jus- 
tify the  exercise  of  the  extraordinary  power 
of  pardon.  He  may  direct  investigations  to 
the  discover}'  of  facts  bearing  upon  the  ques- 
tion of  guilt,  not  discoverable  at  the  time  of 
the  trial.  The  attention  of  prosecuting  offi- 
cers and  of  the  judge  who  tried  the  cause 
may  be  directed  to  newly  discovered  facts,  or 
to  any  of  the  circumstances  of  the  case,  and 
their  recommendation  in  favor  of  a  pardon 
may  be  soaght.  Whatever  considerationH 
may  properly  affect  the  action  of  the  execu- 
tive may  be  urged  upon  his  attention.  Even 
if  there  was  any  evidenc^e  In  this  case  which 
would  have  justified  the  conclusion,  as  a  mat- 
ter of  fact,  that  political  influence,  or  any 
unlawful  means,  were  expected  to  be  exerted 
for  the  accomplishment  of  the  end  in  view, 
no  case  was  pre.5ented  justifying  the  court 
in  so  declaring  ad  a  matter  of  law.'* 

In  Peering  v.  Cunningham,  63  Kan.  174, 
65  Pac.  263,  54  L.R.A.  410,  it  was  said: 
*'A  person  may  have  been  wrongfully  con- 
victed. Subsequent  developments  may  show 
that  another  than  he  committed  the  offense, 
or  that  there  were  mitigating  circumstances 
not  known  when  sentence  was  pronounced 
which  require  a  mitigation  of  the  penalty; 
or  it  may  be  that  the  conduct  of  the  prisoner 
er  his  condition  warrant  the  interposition  of 
the  pardoning  power  and  the  lightening  of 
the  punishment  imposed.  A  perison  may, 
therefore,  be  legally  employed  to  prepare  a 
petition,  collect  evidence  showing  the  right 
to  a  pardon,  and  submit  the  same,  together 
with  proper  arguments,  either  oral  or  in 
writing,  to  the  governor  or  other  authority 
granting  pardons.  So  it  has  been  frequently 
held  that  contracts  for  the  performance  of 
legitimate  professional  services,  such  as  have 
been  mentioned,  and  which  are  openly  pre- 
sented and  appeal  directly  to  the  judgment 
and  reason  6f  the  authorities  to  whom  they 
are  presented,  are  valid." 


892 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


While  in  most  of  the  cases  sustaining  an 
agreement  for  services  in  procuring  a  par- 
don it  appeared  that  the  person  employed  was 
an  attorney,  a  similar  contract  with  a  person 
who  is  not  is  equally  valid.  Bird  v.  Breed- 
love,  24  Ga.  623;  Bird  y.  Meadows,  25  Ga. 
251. 

Rule  in  Kentucky. 

In  Kentucky  a  statute  (Ky.  St.  §  1370) 
makes  it  a  criminal  ofTense  to  aid  or  assist 
for  a  fee  or  reward  or  the  promise  thereof 
in  procuring  the  governor  to  g^ant  or  re- 
fuse a  pardon,  remission  or  respite  of  any 
punishment.  A  contract  in  violation  of  that 
act  is  of  course  invalid.  See  the  reported 
case  wherein  it  is  however  held  that  an  agree- 
ment to  secure  a  parole  is  not  within  the 
act,  and  that  an  agreement  to  reimburse  a 
person  for  his  expenses  in  procuring  a  parole 
is  valid. 

Prior  to  the  statute  heretofore  referred  to 
contracts  to  assist  in  procuring  a  pardon 
were  held  to  be  invalid  at  common  law. 
Tliompson  v.  Wharton,  7  Bush  563,  3  Am. 
Rep.  306:  Brown  v.  Younp:,  7  Ky.  L.  Rep. 
(Abstract)  664.  And  see  McGill  v.  Burnett, 
7  J.  J.  Marsh.  640.  An  exception  was,  how- 
ever, asserted  with  respect  to  a  contract  to 
procure  the  release  of  a  person  unlawfully 
imprisoned  by  military  authority.  Thompson 
v.  Wharton,  7  Bush  563,  3  Am.  Rep.  306; 
And  see  Rau  v.  Boyle,  5  Bush  253. 
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Master  and  Serrant  —  Federal  Em- 
ployers' LiaMUty  Aet  —  "WUo  Is  <'De- 
pendeat.'' 

Under  the  federal  employers'  liability  act 
(April  22,  1908,  c.  149,  35  Stat.  65  [Fed.  St. 
Ann.  1909  Supp.  p.  584] )  giving  a  right  of 
action  for  wrongful  death  for  the  benefit  of 
the  dependent  next  of  kin,  an  elder  sister  of 
a  deceased  employee,  suing  as  his  administra- 
trix who  is  married  and  in  comfortable  cir- 
cumstances, and  who  boarded  deceased,  in 
return  for  which  he  made  monthly  contribu- 
tions for  about  two  years  prior  to  his  death, 
was  not  "dependent"  upon  deceased,  and  can- 
not recover. 

[See  note  at  end  of  this  case.] 


Appeal  from  Circuit  Court,  Jefferaoa 
county:   Cbow,  Judge. 

Action  by  Mary  Alice  Vessell,  administra- 
trix, plaintiff,  against  Southern  Railway 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.    Revbbsed. 

[441]  The  tenth  count  alleges  that  plain- 
tiff's intestate  was  employed  by  the  Southern 
Railway  Company,  and,  while  actively  en- 
gaged in  the  performance  of  his  duties  under 
said  employment,  was  killed  in  Jefferson 
county  by  the  collision  of  an  engine  upon 
which  plaintiff^s  intestate  was  then  and  there 
riding  with  another  engine  at  a  crossing  of 
two  railroads.  Plaintiff  avers  that  at  the 
time  of  the  infliction  of  the  injuries  her  in- 
testate was  employed  in  interstate  commerce, 
and  plaintiff  avers  that  at  the  time  of  intes- 
tate's death  he  was  an  unmarried  man  with- 
out children  or  parents,  and  said  intestate 
was  contributing  to  the  support  of  Mary 
Alice  Vessell,  his  sister,  and  his  nephew,  Tt, 
R.  Lott,  who  were  dependent  upon  said  intes- 
tate, the  sum  of  $300  per  year;  that  both 
plaintiff  and  the  nephew  are  now  living,  and 
have  been  deprived  of  said  support  by  the 
wrongful  death  of  intestate.  Plaintiff  avers 
that  the  death  of  intestate  was  proximately 
caused  by  the  negligence  of  one  Sam  Bowers, 
an  employee  of  defendant  who  was  acting 
within  the  line  and  scope  of  his  said  employ- 
ment as  an  engineer  having  control  of  the 
operating  of  said  engine  on  which  intestate 
was  riding  at  the  time  said  collision  oc- 
curred, which  negligence  consisted  in  this, 
said  Bowers  negligently  caused  said  engine 
to  collide.  The  following  is  charge  6  refused 
to  defendant: 

I  charge  you  that,  under  the  undisputed 
evidence  in  this  case,  you  cannot  award  plain- 
tiff any  damages  for  the  benefit  of  Mary 
Alice  Vessell. 

Stokcly,  Scrivner  d  Dominick  for  appel- 
lant. 

Hundley,  Howard  d  Hunt  and  Denton  d 
Denson  for  appellee. 

[442]  Mr.  Chief  Justice  Anderson  delivered 
the  opinion  of  the  court,  this  case  having 
been  submitted  under  new  rule  46,  and  con- 
sidered and  decided  thereunder. 

This  suit  was  brought  under  the  Federal 
Employers'  Liability  Act,  and  there  was  a 
judgment  for  the  benefit  of  Mary  Alice  Ves- 
sell, a  sister  of  the  deceased  employee,  who 
was  alleged  to  have  been  killed  through  the 
negligence  of  the  defendant's  servants  in  the 
operating  of  one  of  its  trains,  and  it  was 
admitted  that  the  defendant  was  at  the  time 
engaged  in  interstate  commerce. 
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Tb€  ease  wae  tried  upon  the  tenth  count 
alone,  which  proceeded  under  the  original  act 
of  1908,  and  not  under  section  9,  amended 
by  the  act  of  1910  (Act  April  5,  1010,  c.  143, 
§  2,  36  Stat.  291  [U.  S.  Comp.  St.  1913, 
§  8665])  providing  for  a  survival  of  the 
right  of  action  by  the  personal  representa- 
tive, for  the  benefit  of  the  classes  dependent 
apon  the  deceased. 

The  federal  act  gives  a  right  of  action  for 
the  unlawful  death  of  an  employee  to  his 
personal  representative:  (1)  For  the  benefit 
of  the  surviving  husband  or  wife  and  children 
of  such  employee;  (2)  if  no  surviving  wife 
or  husband  or  children,  then  to  the  parents 
of  such  employee;  (3)  if  there  are  none  be- 
longing to  the  first  or  the  second  class,  then 
for  the  benefit  of  the  next  of  kin  "dependent" 
upon  such  employee. 

As  an  original  proposition,  we  might,  if 
the  question  was  involved,  be  inclined  to  hold 
that  the  right  of  action  in  favor  of  those  of 
the  first  and  second  classes  did  not  hinge 
upon  the  fact  that  they  were  dependent  upon 
the  employee  at  the  time  of  his  death,  but 
we  are  now  precluded  from  doing  so,  even  if 
the  question  was  involved  upon  this  appeal, 
as  the  United  States  Supreme  Court,  in  the 
case  of  Gulf,  etc.  R.  Co.  v.  McGinnis,  228 
U.  S.  173,  33  S.  Ct.  426,  57  U.  S.  (L.  edJ 
785,  held  that  for  persons  belonging  to  either 
class  to  get  the  benefit  of  the  [443]  statute 
he  or  she  must  have  been  a  dependent  upon 
the  deceased.  Regardless,  however,  of  this 
holding,  there  can  be  no  doubt  of  the  fact 
that,  in  order  for  a  member  of  the  third  clasR 
to  come  within  the  influence  of  the  statute, 
he  or  she  must  have  been  a  "dependent"  upon 
the  deceased  employee.  The  result  is  we 
must  decide  whether  or  not  Mrs.  Vessell,  the 
beneficiary  under  the  judgment  in  the  case  at 
bar,  was  dependent  upon  the  deceased  at  the 
time  of  his  death;  and  in  order  to  do  so  we 
must  define  or  interpret  the  word  "depend- 
ent," as  used  in  the  federal  statute,  and 
which  seems  not  to  have  been  defined  by  the 
United  States  Supreme  Court,  though  held 
to  be  a  condition  precedent  to  recovery  in 
the  McGinnis  Case,  supra,  and  notwithstand- 
ing the  purpose  of  the  statute  and  the  recov- 
erable damages  was  discussed  in  the  case  of 
Michigan  Cent.  R.  Co.  v.  Vreeland,  227  U.  S. 
59,  33  S.  Ct.  192,  57  U.  S.  (L.  ed.)  417,  Ann. 
Cas.  1914C  176.  The  word  "dependent,"  as 
used  in  insurance  policies  and  statutes,  as 
well  as  in  statutes  providing  for  a  right  or 
survival  of  action  in  case  of  the  death  of  an 
employee,  has  been  differently  defined  and 
applied  by  different  courts;  some  holding 
that,  in  order  to  come  within  the  statute,  the 
beneficiary  must  have  been  solely  dependent 
upon  the  deceased  for  support;  others,  not 
solely  but  substantially  or  materially  so;  a 
few  holding  that  it  includes  those  to  whom 


the  deceased  made  contributions  and  who 
were  partially  dependent  upon  him;  and 
others  seem  to  hold  that  in  order  for  one 
to  have  been  a  dependent  the  deceased  must 
have  been  under  a  legal,  rather  than  a  moral, 
obligation  to  help  and  support  him.  For  a 
full  discussion  of  this  question,  see  note  to 
the  case  of  Bortle  v.  Northern  Pac.  R.  Co. 
Ann.  Cas.  igi2B  731;  Words  and  Phrases 
(2d  Ser.)  vol.  1,  p.  1298.  We  are  much 
impressed  with  the  holding  and  decision  of 
the  Washington  court  in  the  case  of  Bortle 
[444]  v.  Northern  Pac.  R.  Co.  supra,  60 
Wash.  654,  111  Pac.  789,  Ann.  Cas.  1912B 
732,  and  from  which  we  take  the  following: 
"This  evidence  does  not,  in  our  opinion,  es- 
tablish such  a  support  or  dependency  as  is 
contemplated  by  the  statute.  It  shows  noth- 
ing more  than  such  gifts  as  countless  sons 
occasionally  bestow  upon  their  parents,  witlt 
no  thought  of  dependency,  nor  that  it  is  a 
gift  of  necessity.  Our  statute  means  some- 
thing more;  while  we  would  not  give  it  such 
a  strict  construction  as  to  say  it  means 
wholly  dependent,  or  that  the  parent  must 
have  no  means  of  support  or  livelihood  other 
than  the  deceased,  such  a  construction  being 
too  harsh,  and  not  in  accordance  with  the 
himiane  purpose  of  the  act,  nevertheless, 
there  must  be  some  degree  of  dependency,, 
some  substantial  dependency,  a  necessitous 
want  on  the  part  of  the  parent,  and  a  recog- 
nition of  that  necessity  on  the  part  of  the 
child.  Such  we  believe  to  be  the  general 
interpretation  of  like  statutes.  8  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  904  in  speaking  of  like 
statutes,  defines  the  correct  rule  as  [555] : 
'There  must  be  an  actual  dependency  on  the 
deceased  on  the  part  of  the  party  claiming 
the  right  of  action.  The  mere  fact  that  the 
deceased  occasionally  contributed  to  the  sup- 
port of  such  party,  in  an  irregular  way,  is 
not  sufficient,  where  the  fact  of  dependency 
alone  confers  the  right  of  action'  citing 
Hodnett  v.  Boston,  etc.  R.  Co.  156  Mass.  86, 
30  N.  E.  224 ;  Houlihan  v.  Connecticut  River 
R.  Co.  164  Mass.  555,  42  N.  £.  108,  and 
Duval  V.  Hunt,  34  Fla.  85,  15  So.  876. 

"In.  Daniels  v.  Savannah,  etc.  R.  Co.  86 
Ga.  236,  12  S.  £.  365,  the  court  construes  th(^ 
word  'dependent'  as  meaning  substantially, 
and  not  wholly,  dependent,  and  says:  'The 
contribution  to  the  father  or  mother  by  the 
child  need  not  be  wholly  sufficient,  but  only 
such  as  is  in  part  sufficient  for  such  support, 
and  that  the  word  "dependent"  [445]  means 
wholly  or  in  part  dependent  materially  upon 
such  child  for  support.' 

"In  Duval  v.  Hunt,  supra,  it  is  said:  *We 
think  that,  when  the  suit  is  brought  by  a 
person  who  bases  his  right  to  recover  upon 
the  fact  that  he  is  dependent  upon  the  de- 
ceased for  support,  then  he  must  show,  re- 
gardless of  any  ties  of  relationship  or  strict 
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legal  right  to  such  support,  that  he  or  sho 
was  either  from  the  disability  of  age,  or 
non-age,  physical  or  mental  incapacity, 
coupled  with  the  lack  of  property  means, 
dependent  in  fact  upon  the  deceased  for  such 
dependence,  an  actual  inability  to  support 
themselves,  and  an  actual  dependence  upon 
some  one  else  for  support,  coupled  with  a 
reasonable  expectation  of  support  or  with 
some  reasonable  claim  to  support  from  de- 
ceased.' 

"The  evidence  here  does  not  bring  respond- 
ents within  the  statute.  They  were  in  no 
sense  dependent  upon  the  deceased  for  sup- 
])crt.  The  father  was  able  to  follow  a  daily 
vocation,  and,  if  his  earnings  only  resulted 
in  an  average  income  of  $40  per  month,  that 
was  the  result  of  his  inability  to  sell  more 
goods,  and  his  inability  to  solicit  the  sale. 
His  necessity  must  not  be  judged  from  his 
unsuccessful  effort  to  make  a  larger  income, 
but  from  his  physical  ability  to  make  the 
effort.  Neither  does  an  occasional  contribu- 
tion from  a  son  [556]  to  a  parent  establish  a 
condition  of  dependency.  There  must  be  a 
Hubstantial  need  on  one  side  and  a  substan- 
tial .  .  .  recognition  of  that  need  on  the 
other  side,  to  make  out  a  dependency  within 
the  meaning  of  this  statute." 

See  also  the  cases  of  Hodnett  ▼.  Boston, 
etc.  R.  Co.  156  Mass.  86,  30  N.  E.  224;  Mc- 
Carthy V.  Supreme  Lodge,  etc.  153  Mass.  314, 
2C  N.  E.  866,  11  L.R.A.  144,  25  Am.  St.  Rep. 
637;  Daly  v.  New  Jersey  Steel,  etc.  Co.  156 
Mass.  1,  i29  N.  E.  507. 

[446]  In  the  case  of  Morey  v.  Monk,  145 
.\]a.  301,  40  So.  411,  while  a  majority  of  the 
court  held  that  Monk  was  entitled  to  the 
insurance,  the  decision  was  based  upon  the 
fact  that  a  subsequent  statute  of  Massachu- 
.s<>tts  made  him  eligible  to  take,  and  it  seems 
to  have  been  generally  agreed  thhat  he  was 
not  a  dependent  upon  Morey  as  defined  by 
the  policy;  and  the  opinion  is  in  line  with 
the  present  holding,  as  to  who  is  a  dependent, 
and  quotes  from  the  case  of  McCarthy  v. 
Supreme  Lodge,  etc.  supra. 

We  do  not  think  the  evidence  in  this  case 
shows  such  a  substantial  or  material  depend- 
ence of  Mrs.  Vessell  upon  the  deceased  as  to 
bring  the  case  within  the  influence  of  the 
federal  statute.  It,  at  most,  shows  that  he 
made  monthly  contributions  for  about  two 
years  prior  to  his  death  for  the  benefit  of 
the  said  Mrs.  Vessell  and  a  minor  nephew. 
It  also  appears  that  the  deceased  was  getting, 
in  return,  his  board  and  lodging,  and  which 
was  approximately  worth  the  amount  con- 
tributed to  Mrs.  Vessell.  Mrs.  Vessell,  in- 
stead of  being  in  a  necessitous  condition, 
was,  as  far  as  the  proof  shows,  in  as  good 
financial  condition  as  when  she  was  support- 
ing the  deceased.    Her  husband  had  employ- 


ment, they  had  a  home,  and  he  seems  to  h&ve 
been  able  to  take  care  of  the  family,  including 
the  deceased,  up  to  two  years  prior  to  his 
death,  and  there  is  no  proof  that  there  was 
such  a  shrinkage  or  diminution  in  hts  earn- 
ings, or  ability  to  earn,  as  to  render  his  wife 
dependent  upon  the  deceased  or  any  one  else. 
Mrs.  Vessell  had  been  like  a  mother  to  the 
deceased,  her  younger  brother;  and  it  was 
not  only  natural,  but  he  was  under  a  high 
moral  duty,  to  aid  and  assist  her  financially 
and  otherwise,  and  it  may  be  that  she  lost 
a  prospective  help  and  support,  in  case  she 
came  to  need  and  want,  as  time  and  age 
made  their  impress  upon  herself  and  hus- 
band; [447]  but  she  was  not  at  the  time  of 
the  death  of  the  deceased  dependent  upon 
him  for  a  support.  Had  the  statute  intended 
to  provide  for  a  relative  who  had  moral 
claims  upon  the  deceased  or  one  whom  he  was 
merely  assisting,  as  distinguished  from  a 
"dependent,"  it  would  no  doubt  have  been 
framed  so  as  to  include  such  persons  as 
beneficiaries,  but,  worded  as  it  is,  it  can  in- 
clude no  one  in  the  third  class  who  was  not 
a  "dependent"  upon  the  deceased  at  the  time 
of  his  death  for  a  substantial,  if  not  an  en- 
tire, support,  and  we  must  construe  the  stat- 
ute as  it  is,  and  not  as  we  should  like  to 
see  it,  or  so  as  to  cover  worthy  and  deserving 
claimants  who  do  not  come  within  the  protec- 
tion of  same. 

It  is  sufficient  to  say  that  the  trial  court 
erred  in  refusing  to  give  the  defendant's 
requested  charge  6,  and  it  is  therefore  unnec- 
essary for  us  to  discuss  the  other  assignment^ 
of  error. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded. 

McClellan,  Sayre,  and  Gardner,  JJ.,  concur. 


KOTE. 

The  reported  case  construes  the  term  "de- 
pendent" as  used  in  the  federal  employers' 
liability  act  of  1008  (Fed.  St.  Ann.  1909 
Supp.  p.  584)  as  amended  in  1910  (Fed.  St. 
Ann.  1912  Supp.  p.  335)  giving  a  right  of 
action  for  the  death  by  wrongful  act  of  an 
employee  engaged  in  interstate  commerce  to 
the  next  of  kin  dependent  on  the  employee. 
It  is  held  that  a  married  sister  of  as  em- 
ployee, who  is  in  comfortable  circumstance.^ 
and  with  whom  he  boards,  making  to  her 
contributions  approximating  in  value  the  r^- 
ular  price  of  his  board  and  lodging,  is  not  a 
dependent  within  the  statute.  The  case^ 
passing  on  the  question  who  is  a  dependent 
within  a  statute  giving  a  right  of  action  for 
death  by  wrongful  act  are  collated  in  the  note 
to  Bortle  v.  Northern  Pac.  H.  Co.  Ann.  Cas. 
1912B  731. 
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V. 

PAK-AMERIOAir  MATCH  COMPAKT 

ET  AL. 

Massachusetts  Supreme  Judicial  Court — 
April  24,  1915. 

:^21  Mass.  38;  lOS  N.  E.  764. 


Corporations  — -  Rights  of  Stookboldor 
— >  Inspeotioii  of  Corporate  Books. 

A  stockholder  has  a  common-law  right  to 
inspect  the  books  of  a  corporation  at  season- 
able times  and  for  proper  purposes;  but  this 
is  a  qualified  and  not  an  absolute  right,  espe- 
cially as  Iho  remedy  in  this  commonwealth 
is  by  mandamus,  which  is  a  discretionary 
writ. 

[See  note  at  end  of  this  ease.] 

Same. 

A  stockholder  will  be  permitted  to  examine 
the  books  and  accounts  of  the  corporation, 
when  he  is  seeking  information  as  to  its  con- 
dition in  good  faith  and  for  the  purpose  of 
protecting  his  own  rigiits  or  advancing  the 
interests  of  the  corporation;  but  the  rights 
of  the  corporation,  especially  in  the  protec- 
tion of  trade  secrets  and  the  interests  of 
other  stockholders,  will  not  be  disregarded. 

[See  note  at  end  of  this  case.] 

Same. 

The  courts  of  this  state  wilt  enforce  the 
common-law  right  of  a  stockholder  to  ex- 
amine the  books  of  a  foreign  corporation, 
whose  manufacturing  plant,  principal  office, 
and  books  are  in  this  state,  and  whose  offi- 
cers reside  there;  this  involving  no  investiga- 
tion of  the  internal  aflfairs  of  the  corporation 
or  order  affecting  the  management  of  its  busi- 
ness. 

[See  note  at  end  of  this  case.] 

Same. 

A  by-law  of  a  corporation,  providing  that 
the  directors  should  determine  whether,  when, 
and  under  what  conditions  the  accounts  ajud 
books  of  the  corporation,  except  such  as 
might  by  statute  be  .specifically,  open  to  in- 
spection, should  be  open  to  the  inspection  of 
stockholders,  was  invalid,  and  did  not  deprive 
a  stockholder  of  his  common-law  right  to  in- 
spect the  corporate  books  and  records;  there 
being  no  provision  of  the  law  of  the  state 
where  the  corporation  was  organized,  or  pro- 
vision of  its  charter,  authorizing  it  to  bind 
the  stockholders  by  such  a  by-law. 

[See  note  at  end  of  this  case.] 
Eridenoe   —  Presumptions   —   Common 

X«aw  of  Another  State. 

In  the  absence  of  evidence,  the  common 
law  of  Delaware  will  be  presumed  to  be  the 
same  as  that  of  Massachusetts. 

Scope  of  Examination  by  Stockholder. 

A  stockholder,  who  is  acting  in  good  faith, 
will  be  permitted  to  inspect  and  make  copies 
of  tht  minutes  of  the  corporation  and  of  the 
directors,  the  stock  ledger,  the  stock  certifi- 


cate books,  the  ledger  showing  the  corpora- 
tion's assets  and  liabilities,  a  statement  of  an 
auditor  or  accountant  showing  a  complete  in- 
ventory and  all  expenditures  and  receipts, 
and  the  contracts  for  the  purchase  of  the 
property  and  assets  of  another  corporation. 

Sanie. 

A  stockholder's  request  to  the  corporation 
that  he  be  permitted  to  inspect  its  books  and 
records  is  too  broad  and  indefinite,  so  far  as 
it  deftiands  an  inspection  of  all  contracts  of 
subscription  and  other  instruments  in  writ- 
ing with  the  various  stockholders,  the  agree- 
ment containing  the  terms  of  the  purchase 
of  assets  of  a  corporation  other  than  those 
specified,  any  contracts  for  the  sale  of  ma- 
cFiinery  to  persons,  corporations,  and  sub- 
sidiary companies  other  than  those  specified, 
all  papers,  records.,  and  other  instruments 
showing,  referring  to,  or  relating  to  commis- 
sions on  sales  of  stock  paid  to  certain  per- 
sons, or  relating  to  any  other  conunissions 
to  be  paid  for  the  sale  of  stock,  and  any  and 
all  other  books,  papers,  and  records  rafer- 
ring  or  in  any  way  relating  to  the  afi'airs  of 
the  company. 

Same. 

A  stockholder  is  not  entitled  to  inspect  the 
books  and  papers  of  other  corporations  not 
shown  to  be  in  the  possession  of  the  corpora- 
tion of  which  he  is  a  stockholder. 

On  report  from  Supreme  Judicial  Court, 
Suffolk  county. 

Petition  for  writ  of  mandamus.  James  P. 
Klotz,  petitioner,  and  Pan-American  Match 
Company  et  al.,  respondents.  Case  reported 
by  single  justice  for  determination  by  full 

4iOUTt.      WWT    ISSUED. 

Paragraphs  of  the  petition  was  as  fol- 
lows: 

5.  On  the  26th  day  of  June,  1914,  your 
petitioner  made  an  oral  and  written  demand 
upon  said  corporation,  and  upon  the  respond- 
ents Willard  W.  Sterling  and  Asbro  L.  D. 
Buxton,  president  and  treasurer  as  aforesaid, 
of  said  respondent  corporation,  respectively, 
for  an  inspection  and  a  copy,  or  permiHsion 
to  take  a  copy,  of  the  following  books,  papers, 
and  records,  to  wit: 

[39]  (1.)  The  minutes  of  organization 
and  of  all  proceedings  of  the  board  of  direct- 
ors and  of  the  stockholders  of  the  Pan- 
American  Match  Company  since  the  incor- 
poration of  the  company,  and  including  the 
by-laws  and  corporate  charter. 

(2.)  The  stock  ledger,  showing  the  amount 
and  kind  of  capital  stock  issued,  and  to 
whom  issued,  and  the  consideration  paid 
therefor. 

(3.)  The  stock  certificate  books,  including 
the  stub  record  of  all  certificates  issued. 

■  (4.)     All    contracts    of   subscription    and 
other   instrnments   in   writing,   showing   the 
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relation  between  tlie  respective  stockholders 
of  the  company. 

(5.)  All  contracts  made  in  the  name  or 
in  behalf  of  the  Pan-American  Match  Com- 
pany, under  which  it  purchased,  or  agreed 
to  purchase,  the  property  and  assets  of  the 
United  States  Match  Company,  and  of  the 
Colonial  Match  Company,  or  either  of  them. 

[40]  (6.)  The  agreement  containing  the 
terms  of  the  purchase  of  any  other  assets 
of  the  Pan-American  Match  Company. 

(7.)  Contracts  setting  forth  the  terms  of 
the  merger  or  consolidation  of  the  Pan- 
American  Matcli  Company  with  the  United 
State  Match  Company  of  Indiana. 

(8.)  Ledger  of  the  Pan-American  Match 
Company  containing  complete  record  of  as* 
sets  and  liabilities. 

(9.)  The  books,  ledger,  and  other  corporate 
records  of  the  United  States  Match  Company 
of  Indiana. 

(10.)  The  books,  ledger,  and  other  corpo- 
rate records  of  the  Colonial  Match  Company, 
provided  said  company  has  consolidated  or 
entered  into  an  agreement  for  consolidation 
with  the  Pan-American  Match  Company. 

(11.)  All  instruments,  papers,  and  other 
records  of  the  Pan-American  Match  Company 
referring  or  in  any  way  relating  to  its  pur- 
chase from  Henry  Staii*  or  W.  W.  Sterling, 
or  either  of  them,  of  the  match  machinery 
formerly  owned  by  the  Indiana  Match  Cor- 
poration. 

( 12. )  The  contract  of  purchase  wherein  the 
Colonial  Match  Company  agreed  to  buy 
eighteen  or  more  match  machines  from  the 
United  States  Match  Company,  and  the  rec- 
ords showing  amounts  paid  under  said  con- 
tract. 

(13.)  Any  other  contracts  for  the  sale  of 
match  machinery  to  other  persons,  corpo- 
rations, and  subsidiary  companies. 

(14.)  All  papers,  records,  and  other  in- 
struments in  writing  showing,  referring,  or 
relating  to  any  commissions  on  the  sale  of 
stock  paid  to  the  respondents  Charles  T. 
Tatman,  W.  W.  Sterling,  and  A.  L.  D. 
Ruxton,  and  to  one  A.  A.  Buxton,  or  to 
either  of  said  gentlemen,  or  relating  to  any- 
other  commissions  to  be  paid  for  the  sale  of 
the  stock  of  said  Pan-American  Match  Com- 
pany. 

(15.)  The  contract  containing  the  terms  of 
purchase  of  the  manufacturing  plant  and 
property  of  the  Pan-American  Match  Com- 
pany. 

(16.)  All  papers,  books,  and  writings  of 
the  Star  Match  Company,  and  particularly 
such  as  relate  or  refer  to  the  patent  rights 
in  the  "Lundgren  or  Sterling  Automatic 
Match  Machine.'' 

(17.)  A  statement  of  the  auditor  or  ac- 
countant showing  complete  inventory,  and  of 
all   expenditures  and  receipts  to  date. 


[41]  (18.)  Any,  and  all  other  books,  pa- 
pers, and  records  referring  or  in  any  way 
relating  to  the  affairs  of  the  company. 

Eugene  Rheinfrank  and  JoJmi  8.  Graham 
for  petitioner. 

Chas.  T.  Tatman  for  respondents. 

Db  Cqubcy,  J. — ^The  common  law  right  oi 
a  stockholder  to  inspect  the  books  of  a 
corporation  at  seasonable  times  and  for 
proper  purposes  is  well  established.  See 
cases  eited  in  notes,  46  LJtA.  446;  20  LJLA. 
(N.S.)  185;  Ann.  Cas.  1913E  173.  The 
right  is  based  on  the  stockholder's  interest  in 
the  assets  and  business  of  the  corporation. 
It  was  said  by  Knowlfbn,  C.  J.,  in  Vamey 
V.  Baker,  194  Mass.  239,  240,  10  Ann.  Cas. 
989,  80  N.  £.  524:  ''The  stockholders  of  a 
corporation  are  the  equitable  owners  of  its 
assets,  and  the  officers  act  in  a  fiduciary  re- 
lation as  agents  of  the  corporation  and  of 
the  stockholders.  They  should  be  ready  to 
account  to  the  stockholders  for  their  doings 
at  all  reasonable  times,  and  the  stockhold- 
ers have  a  right  to  inspect  their  records  and 
accounts,  and  to  ascertain  whether  they  are 
faithful,  honest  and  intelligent  in  the  per- 
formance of  their  duties." 

This  common  law  right,  however,  is  a  quali- 
fied and  not  an  absolute  one;  and  further, 
the  remedy  in  this  Commonwealth  is  by  man- 
damus, which  is  a  discretionary  writ^  A 
Stockholder  ordinarily  will  be  permitted  to 
examine  the  books  and  accounts  when  he  is 
seeking  information  as  to  the  conditioB  of 
the  corporation  in  [42]  good  faith  and  for 
the  purpose  of  protecting  his  own  rights  or 
advancing  the  interests  of  the  corporation. 
But  the  rights  of  the  corporation  itself,  es- 
pecially in  the  protection  of  trade  secrets, 
and  the  interests  of  the  other  stockholders, 
will  not  be  disregarded  by  the  court  in  act- 
ing upon  the  application.  Vamey  v.  Baker, 
ubi  supra.  Butler  v.  Martin,  220  Mass.  224, 
107  N.  E.  999. 

The  statutory  right  of  inspection,  given  to 
stockholders  by  St.  1903,  c.  437,  §  30,  need 
not  be  considered  in  the  case  at  bar,  as  pre- 
sumably it  is  applicable  only  to  domestic 
corporations.  See  Powelson  v.  Tennessee 
Eastern  Electric  Co.  220  Mass.  380,  Ann.  Cas. 
1917A  102,  107  N.  E.  997. 

The  respondoit  company  is  a  foreign  cor- 
poration, incorporated  under  the  laws  of 
Delaware.  Its  manufacturing  plant  and  itf* 
principal  office  and  books  are  in  the  city  of 
Worcester  in  this  Commonwealth,  and  the 
respondent  officers  reside  there.  That  our 
courts  will  enforce  the  common  law  right  of 
a  stockholder  to  examine  the  books  of  a 
foreign  corporation  in  these  circumstanceen 
was  settled  in  Andrews  v.  Mines  Corp.  205 
Mass.   121,  91  N.  E.  122,  137  Am.  St.  Rep. 
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437.  As  was  said  in  that  case,  in  order  to 
^iforce  this  right  of  inspection  ''the  court 
is  not  called  upon  to  investigate  the  internal 
affairs  of  the  corporation  or  to  make  anj 
order  that  affects  it  in  the  management  of  its 
business,  or  in  the  relations  of  stockholders 
to  one  another." 

As  justiiication  for  their  refusal  to  permit 
an  inspection  the  respondents  rely  on  article 
42  of  the  by-laws  of  the  corporation,  and 
the  action  of  the  directors  thereunder.  The 
by-law  is  as  follows:  ''The  directors  shall 
determine  from  time  to  time  whether,  and, 
if  allowed,  when  and  under  what  conditions 
and  regulations  the  accounts  and  books  of 
the  corporation  (except  such  as  may  by  stat- 
ute be  specifically  open  to  inspection)  or 
any  of  them  shall  be  open  to  the  inspection 
of  the  stockholders,  and  the  stockholders' 
rights  in  this  respect  are  and  shall  be  re- 
stricted  and  limited  accordingly."  The  reso- 
lution of  the  directors,  after  the  preliminary 
recitals,  was:  "Be  it  resolved,  that  action 
upon  the  demand  of  James  P.  Klotz  be  de- 
ferred until  such  time  as  the  directors  in 
their  discretion  see  fit  to- grant  the  required 
inspection  and  information  in  whole  or  in 
part." 

The  apparent  purpose  and  practical  effect 
of  this  by-law  is  to  defeat  the  common  law 
right  of  a  stockholder  to  inspect  the  books 
of  the  corporation  in  which  he  is  financially 
interested.  [43]  The  determination  of  the 
exercise  and  extent  of  that  right  is  taken 
from  the  court  and  delegated  to  the  discre- 
tion of  the  very  men  whose  conduct  in  carry- 
ing on  the  business  the  petitioner  properly 
desires  to  investigate.  No  provision  of  the 
general  law  of  Delaware  or  of  the  corpora- 
tion's charter  authorizing  the  corporation  to 
bind  the  stockholders  by  such  a  by-law  has 
been  shown.  And,  as  no  evidence  of  the 
common  law  of  that  State  applicable  to  the 
case  was  introduced  at  the  trial,  we  must 
presume  that  it  is  the  same  as  that  of  Massa- 
chusetts. Lemieux  v.  Boston,  etc.  R.  Co. 
219  Mass.  309,  106  N.  E.  992. 

The  power  of  a  corporation  to  prescribe 
rules  for  its  government  and  to  regulate  the 
ocMiduct  and  define  the  duties  of  its  members 
is  not  an  unlimited  one.  Among  the  recog- 
nized conditions  to  the  validity  of  such  in- 
ternal regulations,  one  is  that  such  by-laws 
must  be  reasonable,  and  another  that  they 
must  not  contravene  tlie  established  princi- 
ples of  right  guaranteed  by  the  common  law. 
Familiar  instances  of  by-laws  held  to  be 
invalid,  especially  in  business  oorporations, 
where  property  rights  are  involved,  are 
those  attempting  to  impair  the  right  of 
stockholders  to  sue  in  the  courts;  to  absolve 
flfaareholders  from  their  statutory  liability  to 
creditors;  or  to  impose  upon  shareholders  a 

liability  to  pay  the  corporate  debts  when  not 
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within  the  powers  conferred  on  the  oorpora- 
tion.  Nute  v.  Hamilton  Mut.  Ins.  Co.  6 
Gray  (Mass.)  174.  Andover  Free  Schools 
V.  Flint,  13  Mete.  (Mass.)  539;  Traders',  etc. 
Ins.  Co.  Y.  Brown,  142  Mass.  403,  8  N.  £. 
134;  Greene  v.  Fitchburg,  219  Mass.  121, 
106  N.  E.  673;  10  Cyc.  356,  357,  and  cases 
cited.  Undoubtedly  a  corporation  may  make 
reasonable  regulations  as  to  the  time  and 
manner  of  the  inspection  of  its  books  by 
stockholders.  But  it  cannot  make  a  by-law 
which  denies  or  unreasonably  obstructs  their 
common  law  right.  Hodgens  v.  United  Cop- 
per Co.  (N.  J.)  67  Atl.  756;  State  v.  Citi- 
zens' Bank^  51  La.  Ann.  426;  State  ▼.  Jessup, 
etc.  Papeir  Co.  1  Boyce  (DeL)  379,' 77  Atl. 
16,  30  L.R.A.(N.S.)    290. 

The  respondent  corporation  has  accepted 
the  provisions  of  our  statutes  enabling  it 
to  do  business  in  Massachusetts.  In  fact  its 
property  and  officers,  its  books  and  their 
custodians  are  within  this  State;  and  it 
carries  on  its  business  here.  Our  courts  have 
jurisdiction  of  the  parties  and  practical 
means  of  enforcing  a  decree  for  inspection 
of  the  corporate  books,  thereby  doing  sub- 
stantial justice  to  all  parties  interested.  The 
by-law  relied  upon  [44]  is  invalid  in  our 
opinion,  and  cannot  deprive  the  petitioner 
of  his  legal  rights,  nor  this  court  of  the 
power  to  enforce  them.  Andrews  ▼.  Mines 
Corp.  ubi  supra.  See  Richardson  y.  Clinton 
Wall  Trunk  Mfg.  Co.  181  Mass.  680,  64  N.  E. 
400;  Harding  v.  American  Glucose  Co.  182  111. 
551,  633,  55  N.  E.  577,  74  Am.  St.  Rep.  189,  64 
L.R.A.  73&;  Ernst  v.  Rutherford,  etc.  Springs 
Gas  Co.  38  App.  Div.  388,  56  N.  Y.  S.  403. 

It  remains  to  determine  the  scope  of  the 
examination  to  which  the  petitioner  is  enti- 
tled. He  seeks  to  examine  all  the  books, 
records  and  papers  specified  in  the  petition 
under  eighteen  heads,  and  to  take  copies  and 
abstracts  therefrom.  Before  considering  the 
requests  in  detail  some  of  the  material  facts 
found  by  the  auditor  should  be  stated.  There 
is  outstanding  $530,800  of  the  common  stock 
and  $215,975  of  the  preferred  stock  of  the 
respondent  company.  It  is  engaged  in  the 
business  of  manufacturing  and  selling  matches 
and  match  machinery,  and  acquired  its  prop- 
erty by  purchase  from  the  Colonial  Match* 
Company,  the  United  States  Match  Company, 
the  Pan-American  Match  Company  of  Ohio, 
and  the  Star  Match  Company, — ^paying  in 
stock  and  money.  At  the  time  when  the 
plant  of  the  Colonial  Match  Company  was 
bought,  the  respondents  Sterling  and  Buxton, 
and  the  latter's  brother,  A.  A.  Buxton,  con- 
stituted a  majority  of  the  board  of  directors 
of  the  Colonial  Company ;  Sterling  was  one  of 
the  directors  of  the  respondent  company ;  and 
the  other  six  directors  of  the  respondent  com- 
pany were  closely  associated,  in  one  way  or 
another,  with  Sterling  and  later  with  Buxton. 


888 


CITE  THIS  VOL.  AHN.  CAS.  1917D. 


The  petitioner  owns  one  hundred  and  seventy- 
six  shares  of  the  common  stock  of  the  re- 
spondent company,  was  formerly  interested  in 
the  Pan-American  Match  Company  of  Ohio, 
und  is  thoroughly  familiar  with  the  manufac- 
turing of  matches.  Before  bringing  this  peti- 
tion he  sought  employment  from  the  respond- 
ents and  attempted  to  sell  them  his  stock. 
The  auditor  found  that  the  petitioner  is 
acting  in  good  faith  in  seeking  the  informa- 
tion he  demands.  The  report  of  the  single 
justice  states  that  in  so  far  as  the  issuance 
of  the  writ  is  discretionary,  he  would  exer- 
cise his  discretion  in  favor  of  the  petitioner. 

We  are  of  opinion  that  the  petitioner  is 
entitled  to  relief  as  follows:  He  may  inspect 
and  make  copies  of  or  extracts  from  those 
books  and  papers  specified  in  the  fifth  para- 
graph of  his  petition,  numbered  1,  2  and  3, 
embracing  the  records  of  the  corporation 
[45]  and  of  the  directors,  the  stock  certifi- 
cate books  and  stock  ledger;  also  the  ledger 
of  the  respondent  company  ( No.  8 ) ;  the 
statement  of  the  auditor  or  accountant  (No. 
17)  ;  and  the  contracts  for  the  purchase  of 
the  property  and  assets  of  the  Colonial  Match 
Company  (included  in  No.  6).  The  other 
requests  are  denied.  As  to  these  it  may  be 
said  generally  that  those  numbered  4,  6,  13, 
14  and  18  are  too  broad  and  indefinite; 
others,  such  as  9,  10,  12  and  16,  call  for  the 
books  and  papers  of  other  corporations  not 
shown  to  be  in  the  possession  of  the  respond- 
ents; it  does  not  appear  that  there  is  any 
such  contract  as  that  suggested  in  No.  16; 
and  the  remaining  ones  are  not  material  so 
far  as  the  record  shows.  The  time  and  man- 
ner of  inspection  will  be  settled  by  a  single 
justice. 

Writ  to  issue. 
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Introductory. 

The  purpose  of  this  note  is  to  collect  the 
recent  cases  dealing  with  the  question  wheth- 
er the  right  of  a  stockholder  to  inspect  the 
books  of  a  corporation  is  absolute  or  quali- 
.  fied.  For  a  discussion  of  the  earlier  cases  on 
this  point  see  the  notes  to  Varaey  v.  Baker, 
10  Ann.  Caa.  989;  Venner  v.  Chicago  City 
K.  Co.  20  Ann.  Cas.  607;  Kimball  v.  Deorn, 
Ann.  Cas.  1913E  166;  and  Harkness  v.  Guth- 
rie, 107  Am.  St.  Rep.  674. 


At  Common  Tmw* 

At  common  law,  while  a  stockholder  of  a 
corporation  has  the  right  to  inspect  its  booka 
and  records  that  right  must  be  exercised  at 
reasonable  times  and  for  proper  purposes  and 
a  court  will  not  grant  an  examination  except 
on  a  showing  of  the  purposes  for  which  it  is 
sought.  State  v.  Jessup,  etc.  Paper  Co.  4 
Boyce  (Del.)  248,  88  Atl.  449;  Martin  ▼. 
D.  B.  .Martin  Co.  (Del.)  88  Atl.  612;  In  re 
De  Vengoechea,  86  N.  J.  L.  35,  91  Atl.  314. 
And  see  Q.  W.  Jones  Lumber  Co.  v.  Wisar- 
kana  Lumber  Co.  125  Ark.  65,  187  S.  W. 
1068.  See  also  Davidson  v.  Almeda  Consol. 
Mines  Co.  66  Ore.  412,  134  Pac.  782,  wherein 
the  court  said:  "A  stockholder  in  a  private 
corporation  may  by  a  writ  of  mandamus  ob- 
tain an  inspection  of  the  corporate  books,  if 
such  privilege  is  denied  him.  In  order  to  be 
entitled  to  such  relief,  he  must  show  that 
he  requests  such  examination  for  some  just 
purpose  or  to  prevent  some  injury  which  he 
might  sustain  if  not  permitted  to  inspect 
them.  Merrill,  Mandamus,  §  161.  The  re- 
turn herein  does  not  make  any  averment  as 
to  the  necessity  for  an  examination  of  the 
books,  and  hence  mandamus  will  not  issue 
on  that  ground." 

In  State  v.  Jessup,  etc.  Paper  Co.  4  Boyce 
(Del.)  248,  88  Atl.  449,  it  appeared  that 
the  plaintiff,  who  had  become  a  stockholder 
in  the  defendant  corporation,  sought  to  ob- 
tain an  inspection  of  its  books  and  papers 
for  the  purpose  of  ascertaining  the  market 
value  of  its  stock.  The  defendant  set  up  the 
defense  that  the  plaintiff  was  acting  in  bad 
faith  and  that  it  wanted  the  information  for 
an  improper  purpose.  The  court  said:  "In 
the  case  of  State  v.  Jessup,  etc.  Paper  Co. 
1  Boyce  (Del.)  379,  77  Atl.  16,  30  L.R.A. 
(N.S.)  290,  the  supreme  court,  in  passing 
upon  a  question  identical  in  principle  and 
similar  in  fact  with  the  one  now  under  con- 
sideration, was  cautious  to  limit  the  right  of 
inspection  of  corporate  books  by  a  stock- 
holder to  one  who  discloses  the  good  faith 
of  his  application  and  the  lawfulness  of  hia 
purpose,  and  to  withhold  the  right  from  one 
whose  motive  is  not  good  and  whose  purpose 
is  not  proper.  As  affecting  this  requisite 
qualification  of  the  relator  for  the  relief  it 
seeks,  the  defendant  in  its  amended  return 
charges  that  *the  allegations  in  the  said  peti- 
tion (respecting  good  faith  and  the  purposes 
for  which  the  information  is  sought)  are  not 
made  in  good  faith,  but  are  mere  pretenses 
and  made  to  involve  the  defendant  in  har- 
assing and  annoying  litigation  concerning  its 
business  and  affairs  to  such  an  extent  that 
it,  or  persons  heavily  interested  in  its  wel- 
fare as  stockholders,  may  be  compelled  to 
purchase  from  the  petitioner  the  shares  of. 
stock  of  the  defendant  company  held  by  it  as 
the  price  of  peace;  that  throughout  the  con- 
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duet  and  pendency  of  the  litigation  initiated 
by  the  filing  of  the  petition  in  this  cause,  the 
petitioner  has  shown,  as  herein  set  out  bad 
faith  and  a  lack  of  any  genuine  desire  to 
obtain  the  information,  or  any  part  thereof, 
which  it  alleges  it  seeks  through  the  order 
of  this  honorable  court,  and  has  failed,  re- 
fused, and  neglected  from  the  first,  although 
alleging  the  desire  so  to  do,  to  obtain  any 
information  which  has  always  been  open  to 
it  in  a  proper  and  reasonable  way  and  at 
reasonable  times.'  Bad  faith  and  improper 
motive  of  the  kind  alleged,  would,  if  true, 
deprive  the  relator  of  any  right  to  inspect 
the  books  of  the  corporation  of  which  it  is 
a  stockholder;  but  such  an  allegation  of  bad 
faith  and  improper  motive,  without  some- 
thing to  show  how  and  in  what  respect  it 
exists,  ]8  alone  insuiTieient  as  a  denial  of  the 
plaintiff's  good  faith  and  proper  motive,  just 
as  a  bald  averment  of  the  relator  as  to  its 
good  faith  and  proper  purpose,  without  some- 
thing to  show  the  real  or  probable  existence 
of  the  one  and  the  other,  would  be  an  insuffi- 
cient averment  in  the  petition  upon  which 
to  ask  for  and  obtain  the  inspection  of  cor- 
porate books/' 

In  Martin  v.  D.  B.  Martin  Co.  (Del.)  88 
Atl.  612,  it  appeared  that  the  plaintiffs,  two 
stockholders  of  the  defendant  corporation, 
which  was  allied  with  eight  other  corpora- 
tions, sought  to  have  an  examination  of  its 
books  for  the  purpose  of  obtaining  evidence 
in  a  pending  suit.  The  defense  was  set  up 
that  the  plaintiffs  had  no  right  to  inspect 
the  books  of  the  defendant  because  they  con- 
tained information  relating  to  the  other  cor- 
porations. The  court  held  that  under  the 
common-law  rule  the  plaintiffs  had  the  right 
to  inspect  the  defendant's  books  and  records, 
saying:  *'The  interests  of  justice  require 
that  in  order  that  the  injuries  alleged  to  be 
done  to  stockholders  of  the  defendant  com^ 
pany  by  the  treatment  of  the  property  and 
business  of  the  subsidiary  companies  may  be 
righted,  the  legal  fiction  of  distinct  corpo- 
rate entities  should  be  disregarded,  inasmuch 
as  the  subsidiary  corporations  were  so  organ- 
ized and  controlled  and  their  affairs  are  so 
conducted  as  to  make  them  adjuncts  or  in- 
strumentalities of  the  defendant  company. 
It  18  but  a  step  further  to  regard  the  books, 
etc.,  of  these  allied  companies  as  the  books 
of  the  defendant  company,  or  at  least  to  be 
under  its  control  to  such  an  extent  as  that 
they 'will  be  ordered  to  produce  them  for  the 
purpose  of  discovery." 

In  re  De  Vengoechea,  86  N.  J.  L.  36,  91 
Atl.  314,  it  appeared  that  the  petitioner,  a 
stockholder  of  the  defendant  corporation, 
sought  to  obtain  an  inspection  of  its  books 
and  records.  His  petition  was  denied  on  the 
ground  that  he  acted  in  bad  faith.  The  court 
said:     ''I  have  reached  the  conclusion  that 


the  application  is  not  made  in  good  faith 
for  tlie  purpose  of  ascertaining  the  true 
status  of  the  company,  or  of  taking  measures 
to  protect  the  interests  of  the  applicant  as 
a  stockholder,  but  rather  for  the  purpose  of 
annoying  the  company  and  perhaps  assist- 
ing the  applicant  in  his  pending  litigation 
against  it,  which  is'  aside  from  his  interest 
as  a  atocicholder.  .  .  .  The  attempt  to 
have  the  examination  conducted  by  counsel 
who  were  employed  by  the  applicant  in  liti- 
gation adverse  to  the  company  is  an  indica- 
tion of  hostility,  and  leads  me  to  believe  that 
threats  were  in  fact  made  by  the  applicant 
against  the  company  as  testified  to  in  the 
counter  affidavits.  The  threat  to  use  against 
the  company  letters  which  seem  to  have  been 
stolen  from  its  files,  instead  of  calling  the 
attention  of  the  company  to  the  theft,  and 
revealing  the  source  from  which  he  obtained 
the  copies,  lead  me  to  believe  that  he  is 
inimical  to  the  company.  His  relations  with 
the  Atlantic  Fruit  A.  Steamship  Company 
evince  a  willingness  to  help  a  competitor, 
not  consistent  with  the  interests  of  the  United 
Fruit  Company.  ...  It  is  the  duty  of 
the  courts  in  a  proper  case  to  protect  minor- 
ity stockholders;  but  the  power  to  order  an 
inspection  of  books  is  so  great,  its  exercise 
may  affect  unfavorably  so  many  innocent 
stockholders,  and  may  cause  such  inconven- 
ience or  perhaps  such  ruinous  results  to  a 
corporation  vvhose  operations  are  so  extensive 
in  two  continents,  that  the  court  ought  to 
exercise  the  power  with  the  greatest  care, 
and  only  when  a  cftee  is  presented  which 
indicates,  not  only  a  bona  fide  desire  to  safe- 
guard the  interests  of  all  stockholders,  but  a 
probability  that  the  interests  of  all  will  be 
served  by  tke  proposed  investigation.  .  .  . 
The  applicant  fails  to  make  out  a  case  which 
would  justify  me  in  allowing  the  writ.  The 
application  is  therefore  denied,  with  costs." 

Under  Statute. 

In  some  jurisdictions  a  stockholder  in  a 
corporation  has,  by  virtue  of  statutory  enact- 
ments, an  absolute  right  to  inspect  the  books 
and  records  of  the  corporation.  Cummings  v. 
Lake  Torpedo  Boat  Co.  90  Conn.  639,  98  Atl. 
580;  Pfirman  v.  Success  Min.  Co.  (Idaho) 
166  Pac.  216;  Baumrucker  v.  Jones,  172  111. 
App.  188;  Laughlin  v.  Chicago  R.  Equipment 
Co.  186  111.  App.  132;  Maremont  v.  Old 
Colony  L.  Ins.  Co.  189  111.  App.  231;  Schmidt 
v.  Anderson,  29  N.  D.  262,  150  N.  W.  871; 
State  V.  Bucklin,  83  Wash.  23,  145  Pac.  68, 
L.R.A.1915D  285;  In  re  Citizens'  Sav.  etc. 
Co.  156  Wis.  277,  145  N.  W.  646.  See  also 
Merchants  Broom  Co.  v.  Butler,  70  Fla.  397, 
70  So.  385. 

In  Cummings  v.  Lake  Torpedo  Boat  Co.  90 
Conn.  639,  98  AtL  680,  it  appeared  that  the 
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plaintiffs  were  stockholders  in  the  defendant 
company,  a  foreign  corporation.  Thej  sought 
to  obtain  an  inspection  of  its  stock  books  and 
records.  The  court  said:  "Under  the  stat- 
utes of  this  state  the  relators  would  be  enti- 
tled to  make  the  inspection  demanded  if  the 
respondent  corporation  were  organized  under 
the  laws  of  this  state.'  Public  Acts  1911, 
c.  215,  §  1;  Costelo  v.  Middlesex  Banking 
Co.  87  Conn.  ^83,  486,  88  Atl.  861.  And 
they  would  have  a  qualified  right  to  such 
inspection    at    common    law.  .  The 

purpose  of  the  proceeding  is  to  compel  an 
officer  of  the  corporation  having  its  books 
and  papers  in  this  state,  where  the  corpora- 
tion has  its  office  and  chief  place  of  busi- 
ness, to  do  what  the  laws  of  the  state  under 
which  it  exists  require  to  be  done.  The 
courts  of  this  state  have  jurisdiction  of  the 
parties.  The  books  sought  to  be  inspected 
are  within  their  jurisdiction,  so  that  the 
order  asked  for  can  be  enforced  by  them. 
Had  the  purpose  of  the  application  been  to 
enforce  the  common-law  right  of  inspection, 
it  is  not  claimed  that  the  order  asked  for 
would  be  denied.  Such  orders  have  frequent- 
ly been  made  in  other  jurisdictions.  Andrews 
V.  Mines  Corp.  205  Mass.  121,  91  N.  E.  122, 
137  Am.  St.  Rep.  428;  Swift  v.  State,  7 
Houst.  (Del.)  338,  0  Atl.  856;  32  Atl.  143, 
40  Am.  St.  Rep.  127;  Hobbs  v.  Tom  Reed 
Gold  Mines  Co.  184  Cal.  497,  129  Pac.  781, 
43  L.R.A.(N.S.)  1112.  The  respondent  cor- 
poration was  organized  undei  a  statute  of 
Maine,  and  the  section  here  •  in  question  is 
a  portion  of  those  statutes  and  is  a  part  of 
the  charter  under  which  the  corporation  ex- 
ists. It  gives  to  the  plaintiff  stockholders 
the  right  of  inspection  which  they  seek  in 
this  proceeding.  The  corporation  brought  its 
charter  with  it  when  it  qualified  to  do  busi- 
ness in  this  state.  This  imposes  upon  the 
secretary  of  the  corporation  the  same  duty 
to  permit  an  inspection  of  the  books  in  this 
state  which  it  imposed  upon  him  in  the  state 
of  Maine.  The  courts  of  this  state  will  en- 
force by  mandamus  the  performance  of  that 
duty  the  same  as  they  would  if  imposed  by 
our  own  statutos." 

In  Pflrman  v.  Success  Min.  Co.  (Idaho) 
166  Pac.  216,  it  appeared  that  the  plaintiff, 
a  stockholder  of  the  defendant  corporation, 
sought  to  inspect,  through  his*  asrent,  all  the 
records  of  the  company.  The  secretary  of  the 
defendant  refused  to  allow  the  agent  to  ex- 
amine the  records.  It  was  held  that  under 
-the  statutes  of  Idaho  the  plaintiff  had  an 
absolute  right  to  examine  the  records,  the 
court  saying:  "At  common  law  one  of  the 
privileges  incident  to  the  ownership  of  stock 
in  a  corporation  is  that  of  inspection  of  the 
books  and  records  of  the  company.  This 
privilege,  however,  was  limited  to  cases  where 
.an   inspection   was   sought  at  proper  times 


and  in  good  faith  for  the  purpose  of  pro- 
tecting* the  interests  of  the  corporation  and 
his  own  interests  as  a  stockholder.  Vamey 
V.  Baker,  194  Mass.  239,  10  Ann.  Ow.  989. 
80  N.  E.  624;  Venner  v.  Chicago  City  R. 
Co.  246  111.  170,  20  Ann.  Cas.  607,  92  N.  E 
643,  138  Am.  St.  Rep.  229 ;  White  v.  Manter, 
109  Me.  408,  84  Atl.  890,  42  L.R^.(N.S.) 
332.  This  common  law  rule  has  been  adopted 
and  extended  by  Rev.  Codes,  §§  2776  and 
2776.  .  .  .  These  sections  must  be  read 
in  oonnectioD  with  section  7122,  Rev.  Codes. 
.  .  .  It  is  the  decided  weight  of  authority 
that  such  statutes  have  not  only  adopted  the 
common-law  rule,  but  have  extended  the  same, 
and  that  the  statutes  make  the  right  abso- 
lute." 

In  Baumrucker  v.  Jones,  172  111.  App.  188, 
the  court  said:  "The  statute  of  this  state 
gives  an  unlimited  right  to  stockholders  to 
inspect  the  books  and  papers  of  the  corpora- 
tion. It  is  no  defense  that  he  is  influenced 
by  improper  motives  or  purposes  to  procure 
the  information." 

In  Laughlin  v.  Chicago  R.  Equipment  Co. 
185  111.  App.  132,  it  appeared  that  the  plain- 
tiff, a  stockholder  in  the  defendant  corpora- 
tion, sought  to  obtain  an  inspection  of  its 
books  and  records.  The  defendant  set  up  the 
defense  that  the  plaintiff  wanted  the  informa- 
tion for  unlawful  purposes.  It  was  held  that 
under  the  Illinois  statutes  the  plaintiff  had 
an  absolute  right  to  examine  the  books  of 
the  corporation  and  that  his  object  in  doing 
so  was  immaterial.  The  court  said :  "While 
it  is  conceded  that  the  right  of  a  stockholder 
under  our  statute  to  an  examination  and 
inspection  of  the  books  and  records  of  a  cor- 
poration is  generally  an  absolute  one,  yet 
counsel  for  appellants  contend  that  it  is  not 
unlimited,  and  cite  the  language  in  Foster  ▼. 
White,  86  Ala.  467,  approved  by  our  supreme 
court  in  Stone  v.  Kellogg,  165  111.  192,  that 
there  is  an  implied  limitation  in  the  statute 
that  the  right  'shall  not  be  exercised  from 
idle  curiosity  or  for  improper  or  unlawful 
purposes.'  (p.  205.)  In  the  Stone  case. 
supra,  a  demurrer  to  the  answer  was  sus- 
tained because  there  was  nothing  therein  to 
show  'that  the  object  and  purpose  of  the  peti- 
tioner were  not  legitimate  or  were  to  injure 
the  corporation.'  (p.  206.)  The  court  said: 
'It  is  no  sufficient  answer  to  such  a  petition 
to  impugn  the  motives  of  the  petitioner.' 
(Id.)  Later  in  the  case  of  Venner  v.  Chi- 
cago City  R.  Co.  246  111.  170,  the  court,  re- 
ferring to  the  right  given  by  the  statute  as 
an  absolute  and  unlimited  one,  said:  'It  is 
no  defense  under  a  statute  granting  the  abso- 
lute right  to  inspection  to  allege  improper 
purposes  or  that  the  petitioner  desires  th^ 
information  for  the  purpose  of  injuring  the 
business  of  the  corporation.  A  clear  legal 
right  given  by  a  statute  cannot  be  defeated 
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hj  showing  an  improper  motive.'  (p.  174.) 
To  the  same  effect  see  Maremont  v.  Old 
Colony  L.  Ins.  Co.  189  111.  App.  231,  wherein 
the  court  said:  ''We  do  not  see  how  the 
court  could  have  done  otherwise  under  the 
doctrine  distinctly  laid  down  by  our  supreme 
court  in  Venner  v.  Chicago  City  R.  Co.  246 
m.  170,  in  construing  section  13  of  'The  Cor- 
poration Act/  approved  April  18,  1872,  that 
every  stockholder  in  a  stock  corporation 
'shall  have  the  right  at  all  reasonable  times, 
by  himself  or  by  his  attorney,  to  examine  the 
records  and  books  of  account  of  the  corpora- 
tion.' The  policy  of  the  state,  as  expressed 
in  the  statute  and  in  the  opinion,  is  in  favor 
of  the  widest  publicity  among  stockholders 
concerning  corporation  affairs." 

In  Schmidt  v.  Anderson,  29  N.  D.  262,  150 
N.  W.  871,  it  appeared  that  the  plaintiffs, 
who  were  stockholders  of  the  Equity  Co- 
operative Exchange  of  which  the  defendants 
were  president  and  secretary-treasurer  re- 
spectively, sought  to  obtain  an  examination 
of  the  corporation's  books.  The  defendants 
refused  to  permit  the  plaintiffs  to  complete 
an  examination  of  the  books,  which  the  latter 
had  already  begun.  They  asserted  that  the 
plaintiffs  wanted  the  information  for  the  pur- 
pose of  helping  a  competitor  of  the  Exchange 
in  its  business.  The  court  held  that  this  was 
no  defense  and  that  under '  the  statute  the 
motive  of  the  plaintiffs  was  immaterial,  say- 
ing: "At  common  law  the'  rule  is  that  a 
stockholder  has  the  right  of  inspection,  when 
he  desires  to  do  so  for  proper  purposes  and 
with  proper  motives.  It  appears  that  this 
rale  resulted  in  the  officers  or  stockholders 
sitting  in  trial  on  the  motives  of  the  appli- 
cant for  desiring  to  make  the  examination, 
and  in  the  case  of  minority  stockholders  it 
frequently  resulted  in  their  being  deprived  of 
their  lawful  rights  to  inspect  or  examine 
property  in  which  they  owned  an  interest. 
The  statutory  provisions  were  undoubtedly 
enacted  for  the  protection  of  minority  stock- 
holders, and  to  prevent  the  delays  incident 
to  determining,  through  legal  proceedings, 
the  motives  of  those  desiring  to  examine  the 
corporate  records.  It  is  not  for  courts  to 
read,  into  a  plain  statute,  qualifications 
which  would  destroy  the  meaning  of  its  plain 
language.  .  .  .  That  the  motives  of  de- 
fendant may  have  been  commendable  in  deny- 
ing inspection  of  its  books,  while  the  right 
of  inspection  may  have  been  sought  to  further 
oppression  and  abuse,  yet  motives  are  insuffi- 
cient to  warrant  a  denial  of  inspection,  when 
to  do  so  is  to  jeopardize  the  rights  of  every 
minority  stockholder,  as  it  is  indisputable 
that  the  right  to  question  the  motive  of  any 
stockholder,  desiring  inspection  of  corporate 
books,  carries  with  it  the  power  to  pass 
judgment  on  his  motives,  and  on  that  right 
of  judgment,  however  erroneous  or  wrongfully 


asserted,  virtually  deny  a  right  of  inspection 
altogether  by  compelling  resort  to  the  courts 
whenever  a  majority  of  stockholders  may 
elect  to  force  the  minority  to  get  their  rights 
only  at  the  end  of  a  lawsuit.  The  legislature, 
entirely  familiar  with  the  exigencies  of  this 
and  other  similar  situations,  has  declared  the 
policy  to  be  pursued  by  its  mandate  that 
minority  rights  shall  be  respected  and  en- 
forced, even  under  a  situation  identical  with 
that  of  the  majority  stockholders,  the  defend- 
ants." 

In  State  v.  Bucklin,  83  Wash.  23,  145  Pac. 
58,  L.K.A.1915D  285,  it  appeared  that  the 
plaintiffs  wete  stockholders  of  the  defendant 
corporation.  A  by-law  of  the  corporation 
provided  that  each  stockholder  should  have 
an  absolute  right  to  inspect  its  books.  It 
was  held  that  this  by-law  had  the  same  force 
and  effect  of  a  statute.  The  court  said: 
''Counsel  for  appellants  contend  that  they 
have  the  absolute  right  to  examine  the  books 
and  records  of  the  company  witliout  such 
right  being  impaired  in  the  least  by  respond- 
ents' claim  of  right  to  inquire  into  relators' 
motive  and  purpose  in  making  such  examina- 
tion. We  are  not  here  concerned  with  the 
mere  common-law  right  of  stockholders  to  ex- 
amine the  books  and  records  of  the  corpora- 
tion in  which  they  hold  stock,  which  right  is 
not  absolute,  but  subject  to  restrictions  gov- 
erned largely  by  the  circumstances  of  each 
particular  controversy.  .  .  .  We  have  no 
statute  in  this  state  bearing  upon  this  sub- 
ject, but  the  Kitsay  Title  Abstract  Company 
has  a  by-law  reading  as  follows:  'Each  stock- 
holder shall  have  the  right  to  inspect  the 
hooks  and  records  of  the  company  at  any 
time  during  regular  business  hours  of  said 
company.'  This  by-law,  we  think,  has  all  the 
-  force  and  effect  of  a  statute  containing  such 
a  provision.  .  .  .  It  is  apparent  that  the 
fact  that  such  stockholder  is  interested  in  a 
rival  concern  which  is  in  competition  with  the 
corporation  and  might  by  the  examination 
of  the  books  of  the  corporation  acquire  and 
use  knowledge  in  aid  of  the  other  concern 
to  the  detriment  of  the  corporation  by  way 
of  competition,  his  right  to  the  inspection  of 
the  books  would  not  thereby  be  affected  in 
the  least." 

In  Massachusetts  a  stockholder  of  a  domes- 
tic corporation  has  an  absolute  right  by  stat- 
ute to  inspect  the  records,  stock  and  trans- 
fer books  of  the  corporation.  Powelson  v. 
Tennessee  Eastern  Electric  Co.  220  Mass. 
380,  Ann.  Cas.  1917A  102,  107  N.  E.  997. 
But  as  regards  foreign  corporations  the  com- 
mon-law rule  governs.  Butler  v.  Martin  Mfg. 
Co.  220  Mass.  224,  107  N.  E.  999.  And  see 
the  reported  case. 

In  A'CM?  York  a  stockholder  has,  by  virtue 
of  a  statute  (Stock  Corporation  Law,  §  33), 
.not  only   an   absolute   right   to   inspect  the 
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books  of  the  corporation  but  may  recover  a 
penalty  imposed  on  the  corporation  for  fail- 
ure to  allow  him  to  examine  the  stock  books. 
McAuliff  V.  United  Fruit  Co.  162  N.  Y.  S. 
980;  Sutton  v.  MacBride.  176  App.  Div.  362, 
162  N.  Y.  S.  1023.  See  also  Theilc  v.  Merlis, 
85  Misc.  351,  147  N.  Y.  S.  405. 

But  in  some  of  the  jurisdictions  where  a 
stockholder  has  an  absolute  right,  by  statute, 
to  inspect  the  books  and  records  of  the  cor- 
poration, the  courts  will  not  enforce  the 
right  if  it  is  shown  that  the  stockholder  is 
acting  in  derogation  of  the  corporate  inter- 
ests. State  V.  Middlesex  Banking  Co.  87 
Conn.  483,  88  Atl.  861;  State*  v.  Doe  Run 
Lead  Co.   (Mo.)   178  S.  W.  208. 

And,  while  under  statutes,  a  stockholder 
has  an  absolute  right  to  inspect  the  books  of 
the  corporation  in  which  he  holds  stock,  it 
has  been  held  that  he  has  no  such  unlimited 
right  to  make  and  take  copies  of  books  and 
records.  Withington  v.  Bradley,  111  Me.  384, 
89  Atl.  201.  In  that  case  it  was  h<4d  that  as 
a  stockholder,  the  plaintiff  had  under  the 
statute  an  absolute  right  to  make  an  inspec- 
tion of  the  books  but  only  a  conditional  right 
to  make  and  take  copies  thereof.  The  court 
said:  "The  interest  being  granted,  has  the 
stockholder  the  statutory  right  to  take  such 
copy  irrespective  of  his  motive  or  purpose? 
Here  again  we  must  say,  following  the  anal- 
ogy of  White  V.  Manter,  *the  statute  does  not 
make  the  purpose  material  and  we  cannot.' 
In  that  case  it  was  held  that,  under  the  stat- 
ute, access  to  the  records  and  stock  book  was 
conditional  only  upon  being  a  party  inter- 
ested, that  a  stockholder  waa  such  an  inter- 
ested party,  and,  therefore,  had  the  absolute 
right  to  such  inspection  without  regard  to 
his  motive  or  purpose.  In  the  case  at  bar, 
where  the  taking  of  copies  is  requested,  the 
statute  imposes  two  conditions,  first  that  the 
applicant  shall  be  a  party  interested  and 
second,  that  he  shall  take  copies  of  such 
parts  only  as  concern  his  interests.  The  peti- 
tioner fulfils  both  conditions.  He  is  a  stock- 
holder and  the  taking  of  a  list  of  stockhold- 
ers does  concern  his  interest.  It  therefore 
follows  that,  in  this  case  as  in  the  other,  the 
motive  or  purpose  of  the  petitioner  does  not 
affect  his  statutory  right.  The  restraint  im- 
posed by  statute  is,  as  the  single  justice 
aptly  stated  in  his  decree,  a  restraint  'upon 
the  parts  to  be  taken  and  not  upon  the  use 
that  may  be  made  of  them.*  If  the  door  is 
thereby  opened  too  wide,  additional  restraint 
upon  the  statutory  right  should  be  made  by 
the  legislature  and  not  by  the  court."  But 
see  Powelson  ▼.  Tennessee  Eastern  Electric 
Co.  220  Mass.  380,  Ann.  Ca«.  1917A  102,  107 
N.  E.  997,  wherein  the  court  said:  "The 
ruling  cf  the  single  justice  authorizing  the 
plaintiff  to  make  written  memoranda  or 
copies  of  the  stock  and  transfer  books  is  in 


accord   with   sound   reason   and   authority. 
And  see  the  reported  case. 


NA8HVIIXE,     CHATTANOOGA     AND 
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Tennessee  Supreme  Court — ^May  2,  1916. 

134  Tenn.  666;  XS6  8.  W.  677. 


Death  by  Wronsf ul  Act  —  PavtlM  — 
Amendment  —  liimitation  of  Aetioas. 

In  an  action  against  a  railroad  for  death 
of  its  employee,  a  change  from  the  widow  aa 
party  plaintiff  to  the  administrator  as  sock 
was  no  change  of  the  cause  of  action  within 
the  statute  of  limitations,  though  the  pur- 
pose of  the  amendment  was  to  bring  the  can 
within  the  federal  employer's  liability  act 
(Fed.  St.  Ann.  1009  Supp.  684)  under  which 
the  widow  cannot  recover. 

[See  note  at  end  of  this  case.] 

Amendment     Omitting     Beferenee    te 
State  Statute. 

In  a  widow's  action  against  a  railroad  for 
death  of  its  employee,  where  plaintiff's  orig- 
inal pleadings  referred  to  the  Georgia  stat- 
utes, the  amendment  of  such  pleaaings  to 
omit  all  reference  to  such  statute  and  to 
show  that  decedent  was  employed  in  inter- 
state commerce  when  killed,  defendant's  plea 
haying  shown  such  fact  originally,  upon  sub- 
stitution of  decedent's  administrator  as  plain- 
tiff under  the  federal  employers'  liabilitv 
act,  was  not  a  change  of  cause  of  action  with- 
in the  statute  of  limitations,  since  the  refer- 
ence to  the  Georgia  statute  could  be  disre- 
garded as  surplusage. 

Pleadinif    —    Omission    in    Deelaration 
Cured  by  Plea. 

Matters  of  substance  omitted  from  a  decla- 
ration may  be  cured  by  plea. 

Instraotions  —  Bfanner  of  Stating  Is- 
sues —  Readini;  Pleadings. 

In  an  action  for  death  of  a  railroad  en- 
ployee,  where  the  trial  court,  instead  of  stat- 
ing the  issues  of  fact  to  the  jury,  read»  a 
portion  of  the  declaration  of  the  plaintiff, 
and  directs  the  jury  to  find  in  favor  of  the 
plaintiff  if  the  greater  weight  of  the  evidence 
IS  on  that  side  on  any  one  or  more  of  the 
five  counts,  such  charge  is  error,  certain  aver- 
ments of  negligence  not  being  supported  by 
the  proof,  and  no  proof  being  offered  as  to 
some  of  the  matters  charged. 


It  is  not  desirable  for  the  trial  judge  te 
read  the  pleadings  to  the  jury. 
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J>eath  by  Wrongful  Aet  —  Measure  of 
Damages  — >  Federal  Employers*  Ida- 
biUty  Aet. 

In  an  action  under  the  federal  employers' 
liability  act  (Act  April  22,  1908,  c.  149,  36 
8tat.  65  [Fed.  St.  Ann.  1909  Supp.  p.  584]), 
the  widow  and  minor  child  of  decedent  being 
beneficiaries,  the  measure  of  damages  is  such 
fium  as  the  widow  might  reasonably  have 
expected  to  receive  from  her  husband  for  sup- 
port, and  such  sum  as  such  child  would  have 
expected  for  support  during  minority,  plus 
compensation  for  the  loss  of  care,  counsel, 
training,  and  education  which,  under  the  evi- 
dence, it  might  have  reasonably  received  from 
the  parent. 

[See  Ann.  Cas.  1914C  181.] 

Instmotions  —  Elements  of  Damages 
—  Testimony  to  Support. 

In  an  action  under  the  federal  employers' 
liability  act  of  April  22,  1908  (Fed.  St. 
Ann.  1909  Supp.  p.  584),  for  death  of  a  rail- 
road employee,  where  there  was  no  proof  as 
to  what  portion  of  decedent's  earnings  his 
widow  and  child  might  have  reasonably  ex- 
pected tx>  receive,  charge  telling  the  jury  that 
they  might  find  as  damages  a  sum  equal  to 
the  entire  amount  of  the  probable  earnings 
of  decedent  is  erroneous. 

Same. 

In  such  action,  where  there  is  no  proof  as 
to  what  portion  of  decedent's  earnings  his 
widow  and  child  might  reasonably  have  ex- 
pected to  receive,  it  is  error  to  instruct  that 
the  jury  may  find  damages  to  be  the  net 
value  of  his  earnings  after  payment  of  his 
personal  expenses. 

Neeessity  of  Pro-ring  Damage. 

In  such  action  there  must  be  evidence  of 
pecuniary  damage  to  his  beneficiariea  before 
such  damage  can  be  allowed. 

Same. 

Where  there  is  no  proof  as  to  the  value 
of  decedent's  customary  contributions  to  the 
support  of  his  widow  and  minor  child,  and 
nothing  to  indicate  what  they  might  reason- 
ably have  expected  from  him  for  support, 
there  being  no  evidence  as  to  proof  of  his 
personal  qualities  and  the  interest  he  took  in 
his  family,  the  submission  to  the  jury  of 
such  matters  as  a  basis  of  damages  is  im- 
proper. 

Computation  of  Damage  —  Idfe  £z- 
peotanoy  of  Beneficiary. 

In  such  action  damages  to  the  widow 
should  be  calculated  on  the  basis  of  her  ex- 
pectancy of  life  as  well  as  her  husband's. 

Proof  of  Damage  —  Iioss  of  Support  — 
Amount. 

Where  there  is  proof  of  the  earning  ca- 
pacity of  decedent  and  his  expectancy  of  life, 
but  nothing  to  show  what  his  beneficiaries, 
his  widow  and  minor  child,  might  reasonably 
have  expected  to  receive  from  him  for  their 
support,  only  a  recovery  for  nominal  damages 
can  stand. 

Pleading  Damage. 

In  such  action  there  should  be  pleadings 
averring  the  pecuniary  losses  which  plaintiffs 
expect  to  prove. 


Certiorari  to  Court  of  Civil  Appeals. 


Action  by  W.  B.  Anderson,  administrator, 
plaintiff,  against  Nashville,  Chattanooga  and 
St.  Louis  Railway,  defendant.  Judgment  for 
plaintiff  in  Circuit  Court.  Judgment  re- 
versed by  Court  of  Civil  Appeals.  Both  par- 
ties bring  certiorari.  The  facts  are  stated  in 
the  opinion.    Kevebsbd. 

W.  H.  Washington  for  plaintiff. 
Claude  Waller  and  Frank  Slemona  for  de- 
fendant. 

[669]  Green,  J. — ^W.  M.  Richardson,  an 
employee  of  the  plaintiff  in  error,  was  killed 
while  in  its  service  in  the  Atlanta  yards 
June  9,  1908. 

On  June  23,  1908,  W.  B.  Anderson,  who 
had  qualified  as  administrator  of  the  de- 
ceased, brought  suit  for  his  death  in  the 
circuit  court  of  Davidson  county,  Tenn.  The 
deceased  left  a  widow  and  an  infant  child. 

[670]  The  declaration  as  originally  filed 
was  founded  on  the  Greorgia  statutes  regulat- 
ing the  right  of  recovery  for  wrongful  death. 
It  was  alleged  in  the  declaration  that  the 
deceased  was  an  inexperienced  employee  put 
to  do  dangerous  work  without  any  training 
or  instruction,  and  it  was  further  alleged 
that  the  car  on  which  he  was  riding  when 
killed  was  being  moved  at  an  excessive  rate 
of  speed,  and  that  said  ear  was  not  equipped 
with  proper  brakes.  The  deceased  was  en- 
gaged as  a  switchman  when  killed  and  was 
thrown  from  a  car  by  the  force  of  a  coupling 
made  with  another  car.  In  the  declaration 
and  amendments  thereto  a  number  of  sec- 
tions of  the  Georgia  Code  supposed  to  con- 
trol this  suit  were  set  out. 

Various  pleas  were  interposed  by  the  rail- 
way company,  to  all  of  which  it  is  not  nec- 
essary to  refer. 

As  stated  above,  the  suit  was  originally 
brought  in  the  name  of  W.  B.  Anderson,  ad- 
ministrator of  the  deceased,  but  later,  it  ap- 
pearing that  under  the  Georgia  statutes  the 
widow  was  the  proper  person  to  bring  the 
suit,  she  was  made  a  party  plaintiff,  and  an 
order  was  entered  which,  in  effect,  dismissed 
the  case  as  to  the  administrator,  Anderson, 
and  directed  that  the  suit  be  prosecuted  in 
the  name  of  Mary  E.  Richardson,  the  widow, 
by  next  friend,  she  being  under  age. 

Among  other  pleas  filed  by  the  railway 
company  was  one  setting  out  that  it  was  a 
common  carrier  engaged  in  interstate  com- 
merce, and  that  the  deceased  was  a  servant 
employed  in  operating  a  car  engaged  in  inter- 
state commerce  when  he  met  his  death. 

[671]  A  demurrer  was  interposed  to  this 
plea,  which  was  sustained  by  the  circuit 
judge,  the  scope  and  effect  of  the  federal 
statute  with  reference  to  interstate  employees 
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not  being  at  that  time  fully  appreciated  by- 
the  bench  and  bar,  and  the  court  thinking 
the  plea  injected  an  immaterial  issue. 

The  case  proceeded  to  trial,  and  a  judg- 
ment was  had  in  favor  of  the  plaintiff.  The 
railway  company  took  the  case  to  the  court 
of  civil  appeals,  and  that  court  reversed  the 
judgment  below  and  remanded  the  case  on 
account  of  the  error  of  the  trial  judge  in 
sustaining  the  demurrer  to  the  railway  com- 
pany's plea  setting  out  the  interstate  char- 
acter of  the  service  of  deceased. 

When  the  case  was  remanded  a  stipulation 
was  entered  into  between  counsel  to  the  effect 
that  the  car  from  which  deceased  fell  was 
then  being  used  in  interstate  commerce,  and 
that  the  deceased  was  employed  in  interstate 
commerce  at  that  time. 

Amendments  were  offered  by  which  W.  B. 
Anderson,  administrator,  was  again  made  the 
party  plaintiff  instead  of  the  widow,  and  by 
which  all  reference  to  the  Georgia  statutes 
was  eliminated  from  the  declaration,  and  an 
averment  incorporated  into  the  declaration 
that  deceased  waa  engaged  in  the  service  of 
the  railway  company  in  interstate  commerce 
at  the  time  of  the  accident. 

These  amendments  were  resisted  by  the 
railway  company  on  the  ground  that  such 
procedure  was,  in  effect,  the  bringing  of  a 
new  suit,  and  at  the  time  such  amendments 
[672]  were  made  more  than  two  years  had 
elapsed  since  the  death  of  Richardson. 

These  objections  of  the  railway  company 
were  overruled  by  the  trial  judge,  and  the 
case  again  proceeded  to  judgment.  The  rail- 
way company  again  appealed  in  error  to  the 
court  of  civil  appeals. 

A  number  of  assignments  of  error  were  in- 
terposed by  the  railway  company  in  the  court 
of  civil  appeals.  That  court  was  of  opinion 
that  the  amendments  to  the  former  declara- 
tion, or  rather  the  amended  declaration  elimi- 
nating reference  to  the  Georgia  statute,  and 
undertaking  to  proceed  under  the  act  of  Con- 
gress in  the  name  of  the  administrator,  was 
a  change  of  the  cause  of  action  and  substan- 
tially a  new  suit.  The  court  of  civil  appeals 
held  that  such  new  suit  was  barred  by  the 
two-year  limitation  prescribed  in  the  act  of 
Congress,  and  accordingly  that  court  con- 
cluded that  the  trial  judge  improperly  over- 
ruled the  motion  of  the  railway  company  for 
a  directed  verdict.  That  court  passed  on 
other  assignments  of  error  interposed  by  the 
railway  company,  and  held  that  three  of 
these  assignments  were  well  made,  and  that 
the  case,  upon  these  three  assignments,  would 
have  been  reversed,  if  the  motion  for  per- 
emptory instructions  had  not  been  deemed 
sufficient. 

A  petition  for  certiorari  was  filed  by  the 
administrator  of  the  deceased  to  review  the 
action  of  the  court  of  civil  appeals  upon  the 


matters  just  mentioned.  The  railway  com- 
pany likewise  filed  a  petition  for  certiorari 
in  which  it  is  maintained  that,  regardless 
of  the  bar  of  [673]  the  statute  of  two  years, 
there  is  no  evidence  to  sustain  the  verdict 
below,  and  the  railway  company  accordingly 
insists  that  its  motion  for  a  directed  verdict 
was  good  on  this  additional  ground. 

Both  of  these  petitions  for  certiorari  have 
been  granted,  and  the  case  has  been  argued 
and  fully  considered. 

We  are  of  opinion  that  the  court  of  civil 
appeals  erred  in  holding  this  suit  was  barred 
by  the  two-year  period  of  limitations  pre- 
scribed in  the  act  of  Congress. 

So  far  as  the  change  from  the  widow  as  a 
party  plaintiff  to  the  administrator  as  a 
party  plaintiff  is  concerned,  such  a  change  is 
not  a  change  of  the  cause  of  action.  Likewise 
the  reference  made  in  the  original  pleadings 
of  the  widow  to  ihe  Georgia  statute  may  be 
disregarded  as  surplusage  and  of  no  effect. 

These  propositions  have  been  established  by 
the  supreme  court  in  the  case  of  Missouri, 
etc.  R.  Co.  V.  Wulf,  226  U.  S.  670,  33  S.  a. 
135,  57  U.  S.  (L.  ed.)  355,  Ann.  Cas.  19UB 
134. 

That  case  is  quite  recent  and  is  familiar 
to  the  profession,  and  a  bare  reference  there- 
to in  this  opinion  is  all  that  is  necessary. 
Suit  was  brought  by  the  mother  of  an  em- 
ployee killed  in  interstate  commerce,  and 
was  apparently  founded  on  the  Kansas  stat- 
ute. Later  there  was  an  amendment  to  the 
proceeding  by  which  the  administrator  of 
deceased  was  introduced  as  party  plaintiff. 
This  amendment  came  more  than  two  years 
after  the  death  of  the  employee,  and  an  in- 
spection [674]  of  this  case  discloses  that 
practically  the  same  argument  was  made  in 
behalf  of  the  railroad  company  there  which 
is  here  made  in  behalf  of  the  plaintiff  in 
error. 

The  supreme  court,  however,  held  that 
there  was  no  change  of  the  cause  of  action, 
that  the  reference  to  the  Kansas  statute  "no 
more  vitiated  the  pleading  than  a  reference 
to  any  other  repealed  statute  would  have 
done,"  and  the  court  distinguished  Union 
Pac.  R.  Co.  V.  Wyler,  158  U.  S.  285,  16  S. 
Ct.  877,  39  U.  S.  (L.  ed.)  983,  also  relied 
on  by  the  plaintiff  in  error  here. 

It  must  be  conceded  that  Missouri,  etc. 
R.  Co.  V.  Wulf,  supra,  destroys  much  of  the 
argument  made  in  behalf  of  plaintiff  in  error. 
Certainly  this  case  establishes  the  proposi- 
tion that  such  a  change  of  parties — that  iSt 
from  the  beneflciai;y  to  the  representative  of 
the  beneficiary — is  no  change  in  the  cause  of 
action. 

This  case,  however,  differs  from  Miasouri, 
etc.  R.  Co.  V.  Wulf  in  that  plaintiff's  pleading 
in  the  former  case  showed  that  the  deceased 
servant  was  employed  in  interstate  commerce 
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^rhen  injured,  while  nothing  of  this  kind  ap- 
pears in  the  original  pleadings  filed  by  the 
'Widow  in  this  case. 

It  is  therefore  insisted  that  the  amend- 
ment to  the  declaration  showing  the  deceased 
to  have  been  employed  in  interstate  commerce 
Mt  the  time  of  his  death  stated  a  new  cause 
-of  action.  Here  again  Union  Pac.  R.  Co.  ▼. 
Wyler  is  invoked,  and  it  is  insisted  that  this 
Amendment  showing  the  interstate  character 
of  the  service  of  deceased  is,  in  effect,  a 
departure  from  fact  [675]  to  fact  and  from 
law  to  law,  and  is  therefore  a  new  suit. 

We  think  it  obvious  under  the  reasoning  of 
Missouri,  etc.  R.  Co.  v.  Wulf  that  there  was 
no  departure  from  law  to  law.  The  federal 
statute  repealed  the  Georgia  statute.  Tlie 
Georgia  statute  was  ineffective  for  any  pur- 
pose, and  the  reference  to  it  did  not  help 
or  hurt  the  declaration,  unless,  indeed,  the 
deceased  was  engaged  in  intrastate  commerce. 

That  deceased  was  not  engaged  in  intra- 
state commerce,  but  interstate  commerce,  was 
fully  made  to  appear  by  the  aforesaid  plea 
interposed  to  the  declaration  by  the  defend- 
ant below,  and  we  agree  with  counsel  for  the 
administrator  that  this  plea  of  the  railway 
company  supplied  the  omission  in  the  decla- 
ration and  made  the  interstate  character  of 
deceased's  service  obvious  in  the  pleadings. 
No  issue  was  ever  made  on  the  facts  alleged 
in  said  plea. 

This  plea  of  the  railway  company  was  filed 
seven  months  after  the  accident  occurred. 
The  declaration  stated  acts  of  negligence  cog- 
nizable under  the  federal  Employers'  Liabil- 
ity Statute  (Fed.  St.  Ann.  1909  Supp.  p. 
584).  The  only  point  of  the  plea  was  that 
the  suit  was  not  brought  in  the  name  of  the 
administrator.  The  suit  was  not  barred  at 
that  time.  The  Georgia  statute  had  been 
repealed  as  to  employees  engaged  in  inter- 
state service,  and  the  declaration  stated  a 
^ood  cause  of  action  under  the  act  of  Con- 
gress, except  that  it  failed  to  aver  the  inter- 
state character  of  deceased's  service.  This 
was  admitted  by  the  plea.  The  sole  effect 
of  the  special  plea  referred  to  was  to  bar  the 
prosecution  of  the  suit  in  the  name  of  [676] 
the  widow.  This  plea  set  out,  as  a  fact,  that 
•deceased  was  employed  in  interstate  com- 
merce at  the  time  of  his  death,  and  challenged 
the  suit  in  the  name  of  the  widow.  The 
plea  would  not  have  been  good  unless  such 
fact  had  been  made  to  appear.  Such  fact 
liaving  been  admitted  by  the  demurrer,  and 
the  railway  company  having  obtained  the 
benefit  of  thi9  admission,  and  having  pro- 
cured a  reversal  of  the  former  judgment 
against  it  on  the  strength  of  the  plea,  it 
would  be  inadmissible  at  this  time  to  hold 
that  the  interstate  nature  of  deceased's  em- 
ployment was  not  sufficiently  broucrht  out  in 
the  pleadings  prior  to  the  running  of  the 
two-year  statute. 


This  court  long  ago  announced  the  rule 
that  matters  of  substance  omitted  from  a  dec- 
laration might  be  cured  by  a  plea. 

In  Harmon  v.  Crook,  2  Yerg.  (Tenn.)  127, 
the  defendant  had  entered  into  a  covenant 
to  convey  certain  land  if  the  plaintiff  liked 
it  or  desired  it.  The  declaration  should  have 
averred  that  the  covenantee  had  notified  the 
covenantor  of  his  desire  for  the  land  or  of 
his  willingness  to  accept  a  conveyance  there- 
of. No  such  averment,  however,  was  con- 
tained in  the  declaration.  The  defendant  in 
his  plea,  instead  of  making  any  point  of  the 
absence  of  this  averment,  stated  that  he  had 
offered  to  make  the  conveyance.  It  was  held 
that  such  a  plea  cured  the  omission  in  the 
demurrer.    The  court  said : 

"The  plea  says  that  the  defendants  offered 
to  convey  these  two  tracts;  hence  is  inferred 
an  admission  [677]  on  their  part  that  they 
were  bound  to  do  so,  which  obligation  could 
not  otherwise  be  fixed  upon  them  but  by  a 
previous  notice  given  to  them  by  the  plaintiff 
that  he  was  willing  to  accept  of  the  same  two 
tracts.  Plaintiff  complains  that  they  did  not 
convey  these  two  tracts,  which  they  were  not 
bound  to  convey,  unless  by  his  previous  con- 
sent to  accept  them,  made  known  to  the  cove- 
nantors. Both  the  plaintiff  and  the  cove- 
nantors agree,  in  fact,  that  the  defendant 
ought  to  have  conveyed  these  two  tracts. 
The  pleadings,  it  is  argued,  show  upon  their 
face,  when  taken  altogether,  that  the  fact  of 
notice  to  the  covenantors  is  sufficiently  ap- 
parent, though  not  stated  in  the  declaration. 
The  old  rule  was  that  matters  of  form,  such 
as  time,  place,  and  circumstances,  which 
might  be  taken  advantage  of  by  special  de- 
murrer, can  be  cured  by  the  plea  of  the  de- 
fendant, but  that  matters  of  substance,  which 
can  be  taken  advantage  of  by  general  de- 
murrer, cannot  be  cured  by  the  plea  of  the 
defendant.  [Citing  authorities.]  But  cer- 
tainly it  has  often  been  extended  so  as  to 
cure  the  omission  of  matters  of  substance 
which  must  have  been  taken  advantage  of  on 
general  demurrer.  Matters  of  substance  are 
cured  by  pleading  over.  [Citing  authorities.] 
And  not  only  material  things  imperfectly 
alleged  have  been  cured,  but  also  material 
things  not  alleged  at  all.  [Citing  authori- 
ties.] The  willingness  of  the  plaintiff  to 
take  the  tracts  of  one  hundred  and  of  fifty- 
two  acres  is  so  plainly  apparent  upon  the 
record  that  there  seems  to  be  no  risk  in 
making  the  inference  that  it  was  so  under- 
stood by  both  the  covenantors  [678]  and 
covenantee,  and  that  therefore  the  want  of 
notice  alleged  in  the  declaration  is  cured  by 
the  pleas  of  the  defendants."  Harmon  v. 
Crook,  supra*. 

This  rule  has  been  expressly  approved  by 
the  supreme  court  of  the  United  States  in 
U.  S.  V.  Morris,  10  Wheat.  246,  6  U.  S.  (L. 
ed.)  314. 
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In  that  case  the  supreme  court  held  that 
a  defective  plea  might  be  aided  by  a  repli- 
cation just  as  a  defective  declaration  might 
be  aided  by  a  plea.     The  court  said: 

"And  this  rule  is  not  conlined  to  matters 
of  form  merely,  but  extends  to  matters  of 
substance.  Thus,  in  an  action  of  trespass 
for  taking  goods,  not  stating  them  to  be  the 
property  of  the  plaintiff,  this  defect  will  be 
aided  if  the  defendant  by  his  plea  admits  the 
plaintiffs  property.  So,  where  several  acts 
are  to  be  performed  by  the  plaintiff,  as  a 
condition  precedent,  and  he  does  not  aver 
performance  of  all,  if  it  appear  by  the  plea 
that  the  act  omitted  to  be  stated  was,  in 
fact,  performed,  the  defect  is  cured."  U.  S. 
V.  Morris,  supra. 

'*If  a  necessary  allegation  is  omitted  from 
a  pleading,  and  the  missing  allegation  is 
either  alleged  or  admitted  by  the  pleading  of 
the  adverse  party,  the  defect  is  cured."  31 
Cyc.  714. 

Many  authorities  to  the  same  effect  are 
cited  in  16  Ency.  PI.  &  Prac.  580.  Although 
the  decisions  are  not  altogether  uniform  on 
this  question,  it  certainly  appears  that  this 
court  and  the  supreme  court  of  the  United 
States  are  committed  to  the  rule  that  mate- 
rial [679]  allegations  omitted  in  a  declara- 
tion may  be  supplied  by  a  plea. 

Aside,  however,  from  the  rule  just  an- 
nounced, it  is  manifest  from  reading  the  opin- 
ions of  the  supreme  court  in  Missouri,  etc. 
R.  Co.  V.  Wulf,  supra,  and  in  St.  Louis,  etc. 
R.  Co.  V.  Seale,  229  U.  S.  156.  33  S.  Ct.  661, 
57  U.  S.  (L.  ed.)  1129,  Ann.  Cas.  1914C  166, 
that  the  court  is  committed  to  a  liberal  pol- 
icy with  respect  to  allowing  amendments 
which  will  save  for  injured  employees  and 
their  beneficiaries  the  rights  conferred  upon 
them  by  the  act  of  Congress. 

In  the  latter  case  the  supreme  court  re- 
versed and  dismissed  a  suit  prosecuted  with- 
out an  administrator,  but  the  dismissal  was 
made  without  prejudice  to  any  rights  the 
administrator  might  have.  The  court  would 
not  have  done  a  vain  thing.  This  dismissal 
without  prejudice  would  scarcely  have  been 
ordered  unless  it  was  in  contemplation  that 
the  suit  might  be  again  prosecuted  in  the 
name  of  the  administrator,  although  natu- 
rally more  than  two  years  must  have  elapsed 
»ince  the  inception  of  the  action. 

The  Kentucky  court  of  appeals,  referring 
to  the  cases  decided  by  the  United  States 
supreme  court,  observed: 

"On  the  authority  of  these  cases,  we  think 
it  is  clear  that,  when  the  cause  of  action 
arises  under  the  federal  statute,  but  suit  is 
brought  under  the  State  law,  or  by  some  per- 
son not  authorized  to  maintain  an  action  un- 
der the  federal  statute,  defects  in  the  orig- 
inal petition  may  be  cured  by  an  amendment 
that  does  not  set  up  a  new  and  distinct  cause 


of  action,  filed  after  the  expiration  [680]  of 
two  years  from  the  accrual  of  the  cause  of 
action,  as  the  amendment  will  relate  back 
to  the  filing  of  the  original  petition/**  Cin- 
cinnati, etc.  R.  Co.  v.  Goode,  163  Ky.  60,  17^ 
S.  W.  329. 

A  like  conclusion  was  reached  by  the  Unit- 
ed States  circuit  court  of  appeals  for  the 
fourth  district;  that  court  holding  that  an 
amendment  to  the  pleadings  might  be  made 
after  the  expiration  of  two  years,  alleging 
that  defendant  was  engaged  in  interstate 
commerce,  and  that  plaintiff  was  employed 
in  such  commerce  at  the  time  of  his  injury. 
Smith  V.  Atlantic  Coast  Line  R.  Co.  210  Eed. 
761,  127  C.  C.  A.  311. 

In  the  last  edition  of  his  work  on  the  Fed- 
eral Employers'  Liability  Act  (page  308)  Mr. 
Thornton  refers  to  the  above  cases,  and  con- 
cludes that: 

"An  amendment  after  the  two-year  limita- 
tion by  adding  formal  allegations  to  bring 
the  case  under  the  federal  act  is  permissible^ 
the  allegations  concerning  the  injury  remain- 
ing the  same.  In  such  an  instance  no  new 
cause  of  action  has  been  brought  by  adding 
the  amendment,  or  changing  the  complain- 
ant." 

So,  without  further  elaboration,  we  hold 
that  the  court  of  civil  appeals  improperly 
sustained  that  branch  of  the  motion  for  per- 
emptory instructions  interposing  the  bar  of 
the  two-year  statute. 

Apart  from  the  effect  of  the  statute  of  two 
years,  the  court  of  civil  appeals  thought  that 
the  motion  for  peremptory  instructions  was 
not  well  made.  The  court  found  material 
evidence  in  the  record  to  sustain  the  verdict 
of  the  jury.  This  action  of  the  court  of  civil 
[681]  appeals  is  attacked  by  the  railway  com- 
pany. We  have  discussed  the  facts  orally, 
and  are  of  opinion  that  the  court  of  civil 
appeals  was  correct  in  its  conclusion.  We 
think  there  is  evidence  to  sustain  the  judg- 
ment below. 

The  court  of  civil  appeals  thought  the  case 
should  be  reversed  on  account  of  the  manner 
in  which  the  trial  judge  delivered  his  charge. 
Instead  of  stating  the  issues  of  fact  to  th» 
jury,  the  circuit  judge  read  a  portion  of  the 
declaration  of  the  plaintiff  below,  and  di- 
rected the  jury  to  find  in  favor  of  the  plain' 
tiff  if  the  greater  weight  of  the  evidence  was 
on  that  side  on  any  one  or  more  of  the  five 
counts.  This  was  error.  Certain  of  the 
averments  of  negligence  were  not  supported 
by  the  proof.  In  fact,  no  proof  waa  offered 
as  to  some  of  the  matters  charged,  particu- 
larly on  the  question  of  defective  brakes;  yet 
the  circuit  judge  submitted  this  question  to 
the  jury  along  with  others.  This,  of  course, 
was  improper,  and,  moreover,  it  is  not  de- 
sirable for  the  trial  judge  to  read  the  plead- 
ings to  the  jury,  but  rather  to  give  them  a 
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auccinct  statement  of  the  issues  with  proper 
instructions  as  to  the  law. 

The  court  of  civil  appeals  sustained  the 
third  assignment  of  plaintiff  in  error  in  tliat 
court  directed  to  a  special  request  which  the 
circuit  judge  gave  in  charge.  It  is  insisted 
for  the  company  that  there  was  no  evidence 
upon  which  such  a  request  might  havo  been 
predicated.  We  do  not  agree  with  the  rail- 
way company  in  this  contention.  We  think 
there  was  such  evidence  in  the  record,  and  we 
see  no  error  in  the  requested  instruction 
[682]  given.  It  results  that  the  action  of 
the  court  of  civil  appeals  in  this  respect  is 
reversed. 

The  court  of  civil  appeals  likewise  sus- 
tained  the  assignment  of  error  which  chal- 
lenged the  propriety  of  the  court's  instruc- 
tion on  the  measure  of  damages  under  the 
federal  Employers'  Liability  Act.  We  think 
the  court  of  civil  appeals  was  correct  in  this 
action.  For  this  error  there  must  be  a  new 
trial. 

This  suit  arose  under  the  act  of  April  22, 
1908  (35  Stat.  Chapter  149,  p.  65),  and  be- 
fore the  amendment  of  April  5,  1910  (36 
Stat,  chapter  143,  section  2,  p.  291  (Fed.  St. 
Ann.  1912  Supp.  p.  335). 

The  beneficiaries  in  this  suit  are  the  widow 
and  minor  child  of  the  deceased.  They  were 
both  entitled  to  support  from  the  deceased. 
Tlieir  damages  would  therefore  have  first  in- 
cluded such  sum  as  the  widow  might  reason- 
ably have  expected  to  receive  from  her  hus- 
band for  support,  and  such  a  sum  as  the 
child  might  reasonably  have  expected  to  re- 
ceive from  his  father  for  support  during 
minority. 

In  addition  to  this  the  supreme  court  of 
the  United  States,  in  Michigan  Cent.  R.  Co. 
V.  Vreeland,  227  U.  S.  59,  33  S.  Ct.  192,  57 
U.  S.  (L.  ed.)  417,  Ann.  Cas.  1914C  176, 
after  explaining  that  the  beneficiaries  can 
only  recover  pecuniary  damages,  has  said: 

"Nevertheless,  the  word  as  judicially  adopt- 
ed is  not  so  narrow  as  to  exclude  damages 
for  the  loss  of  the  services  of  the  husband, 
wife,  or  child,  and,  when  the  beneficiary  is  a 
child,  for  the  loss  of  that  care,  counsel,  train- 
ing, and  education  which  it  might,  under  the 
evidence,  [683]  have  reasonably  received  from 
the  parent,  and  which  can  only  be  supplied 
by  the  service  of  another  for  compensation." 

The  circuit  judge  gave  the  above-quoted 
extract  in  his  charge,  except  that  he  omit- 
ted the  phrase  "under  the  evidence,"  which 
is  all -important. 

Likewise,  in  the  concluding  portion  of  his 
charge,  the  trial  judge  told  the  jury  that  the 
damap^es  were  to  be  determined  upon  a  con- 
sideration of  deceased's  expectancy  of  life, 
etc.,  and  his  earnings,  and  that,  taking  these 
things  into  consideration,  they  should  assess 


such  damages  as  might  be  sufficient  to  com- 
pensate for  the  pecuniary  loss  of  the  widow 
and  child. 

If  it  was  meant  by  his  honor  to  tell  the 
jury  that  they  might  find  as  damages  for 
these  beneficiaries  a  sum  equal  to  the  entire 
amount  of  the  probable  earnings  of  deceased, 
in  the  absence  of  any  proof  as  to  what  por- 
tion of  said  earnings  the  beneficiaries  might 
reasonably  have  expected  to  receive,  this  was 
plain  error.  It  would  have  been  error  to 
have  instructed  the  jury,  under  such  circum- 
stances, that  they  might  find  the  damages  to 
be  the  net  value  of  the  earnings  of  deceased 
after  payment  of  his  personal  expenses. 
Kansas  City  Southern  R.  Co.  v.  Leslie,  238 
U.  S.  599,  35  S.  Ct.  844,  59  U.  S.  (L.  ed.) 
1478.  The  pecuniary  loss  of  these  beneficia- 
ries was  not  what  the  deceased  might  have 
earned,  but  what  part  of  his  earnings  they 
might  reasonably  have  expected  to  receive. 

Furthermore,  it  seems  very  clear  from  a 
study  of  the  decisions  of  the  supreme  court 
of  the  United  States  [684] — ^namely,  Michi- 
gan Cent.  R.  Co.  v.  Vreeland,  supra;  Amer- 
ican R.  Co.  V.  Didricksen,  227  U.  S.  145,  33 
S.  Ct.  224,  57  U.  S.  (L.  ed.)  456;  Gulf,  etc. 
R.  Co.  V.  McGinnis,  228  U.  S.  173,  33  S.  Ct. 
426,  57  U.  S.  (L.  ed.)  785;  North  Carolina 
R.  Co.  V.  Zachary,  232  U.  S.  248,  34  S.  Ct. 
305,  58  U.  S.  (L.  ed.)  591,  Ann.  Cas.  1914C 
359;  St.  Louis,  etc.  R.  Co.  v.  Craft,  237  U.  S. 
648,  35  S.  Ct.  704,  59  U.  S.  (L.  ed.)  IIGO; 
Norfolk,  etc.  R.  Co.  v.  Holbrook,  235  U.  S. 
625,  35  S.  Ct.  143,  59  U.  S.  (L.  ed.)  392; 
and  Kansas  City  Southern  R.  Co.  v.  Leslie, 
238  U.  S.  599,  35  S.  Ct.  844,  59  U.  S.  (L. 
ed.)  1478 — ^that  there  must  be  evidence  of 
pecuniary  damage  before  such  damage  can  be 
allowed.  This  rule  is  enforced  with  more 
strictness  by  the  supreme  court  of  the  United 
States  perhaps  than  by  some  of  the  State 
courts  in  jurisdictions  where  acts  fashioned 
after  Lord  Campbell's  Act  prevail. 

In  this  case  deceased's  age,  expectancy,  and 
earning  capacity  were  proven.  It  was  also 
proven  that  his  wife  and  child  were  depend- 
ent upon  him  for  support. 

There  was  no  proof,  however,  as  to  the 
value  of  his  customary  contributions  to  the 
support  of  thea^e  beneficiaries,  and  notliing  tu 
indicate  what  such  beneficiaries  might  reason- 
ably have  expected  from  him  in  the  way  of 
support.  There  was  no  proof  of  any  service, 
pecuniarily  determinable,  as  defined  in  Michi- 
gan Cent.  R.  Co.  v.  Vreeland,  which  deceased 
had  rendered  or  might  reasonably  be  expect- 
ed to  render  to  his  wife.  There  was  no  proof 
as  to  the  personal  qualities  of  the  deceased 
and  the  interest  which  he  took  in  his  family, 
and  therefore  no  occasion  to  charge  the  jury 
tliat  tliey  [685]  might  take  into  consideration 
the  care,  counsel,  training,  and  education 
which  the  child  might  reasonably  have  ex- 
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pccted  from  his  father.    Norfolk,  etc.  R.  Go. 
V.  Holbrook,  supra. 

It  was  therefore  improper  for  the  trial 
judge  to  have  submitted  such  matters  to  the 
jury  in  the  absence  of  any  evidence. 

The  measure  of  damages  of  the  wife  and 
child  was  the  probable  amounts  they  would 
liave  received  from  the  deceased  if  he  had 
lived,  and  not  his  probable  earnings.  Thorn- 
ton on  federal  Employers'  I/iability  Act  (3d 
£d.)  p.  246. 

The  measure  of  the  damages  of  these  bene- 
ficiaries was  the  amount  which  the  deceased 
would  probably  have  earned  during  his  life 
for  their  benefit,  taking  into  consideration 
his  age,  ability,  and  disposition  to  work  and 
habits  of  life  and  expectancy.  Tiffany  on 
Death  by  Wrongful  Act  (2d  ed.)  section  160. 

It  is  further  complained  with  reference  to 
the  charge  that  the  jury  were  not  instructed 
to  consider  in  any  way  the  expectancy  of  the 
wife,  but  it  was  assumed  she  would  livs  as 
long  as  her  husband  would  have  lived  had 
he  not  been  injured. 

We  think  this  complaint  is  well  made.  Mr. 
Tiffany  says: 

"The  damages  to  the  widow  should  be  cal- 
culated upon  the  basis  of  their  joint  lives. 
The  damages  to  the  minor  children  for  the 
loss  of  support  should  be  confined  to  their 
minority."  Tiffany  on  Death  by  Wrongful 
Act  (2d  ed.)  section  160. 

[686]  Mr.  Tiffany's  discussion  of  the  meas- 
ure of  damages  has  been  approved  in  two  or 
three  cases  by  the  supreme  court  of  the  Unit- 
ed States.  He  discusses  Lord  Campbell's  Act 
and  similar  acts  upon  which  the  act  of  Con- 
gress is  modeled. 

In  this  case  it  was  only  shown  that  the 
beneficiaries  of  this  suit  bad  sustained  a  loss. 
There  was  no  proof  as  to  the  extent  of  the 
loss.  There  was  proof  of  the  earning  capac- 
ity of  deceased  and  his  expectancy,  but  there 
was  nothing  to  show  what  these  beneficiaries 
might  reasonably  have  expected  to  receive 
from  the  deceased,  and,  under  such  circum- 
stances, under  the  rules  laid  down  in  the  late 
supreme  court  cases,  no  recovery  for  more 
than  nominal  damages  could  stand. 

The  elements  of  damage  to  be  considered 
by  the  jury  are  indicated  in  the  foregoing 
authorities.  There  must  be  proof  to  show 
the  reasonable  expectation. 

Under  the  reasoning  of  the  supreme  court 
decisions,  the  widow's  expectancy  of  life 
should  be  taken  into  account  in  estimating 
her  loss. 

Likewise,  as  plainly  intimated  in  Norfolk, 
etc.  R.  Co.  V.  Holbrook,  supra,  the  estimate 
of  the  child's  pecuniary  loss  should  be  con- 
fined to  the  period  of  his  minority,  both  for 
support  and  other  elements  of  damage. 

As  indicated  in  Michigan  Cent.  R.  Co.  v. 
Vreeland,  supra,  cases  may  arise  in  which 


more  latitude  would  be  permitted  in  meas- 
uring damages  recoverable  under  this  statute. 
There  is  nothing  exceptional,  however,  in  the 
case  before  us,  and  it  is  better  for  all  parties 
that  [687]  this  court  confine  the  pecuniary 
loss  to  be  estimated  herein,  within  limits 
certainly  included  by  the  Act,  as  construed 
by  the  supreme  court. 

We  find  it  necessary  again  to  point  out 
that  there  should,  in  suits  founded  on  this 
act,  be  pleadings  averring  the  pecuniary 
losses  which  plaintiffs  expect  to  prove. 

Reversed  and  remanded  for  another  trial, 
with  special  reference  to  the  decisions  of  the 
supreme  court  of  the  United  States  cited  in 
this  opinion. 


NOTE. 

In  the  reported  case  it  is  held  that  a  change 
of  the  plaintiff  in  an  action  for  death  by 
wrongful  act  by  substituting  the  personal  rep* 
resentative  of  the  deceased  for  the  widow  is 
not  equivalent  to  the  commencement  of  a  oew 
action  within  the  statute  of  limitations, 
though  the  effect  of  the  amoidment  is  to 
permit  of  the  enforcement  of  a  liability  un- 
der the  federal  employers'  liability  act  (Fed. 
St.  Ann.  1909  Supp.  p.  584),  In  so  holding 
the  court  follows  Missouri,  etc.  R.  Co.  ▼. 
Wulf,  226  U.  S.  570,  reported  in  Ann.  Gas. 
1914B  134  with  a  note  on  the  capacity  Vk 
which  a  suit  under  the  federal  employers' 
liability  act  must  be  brought. 
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Attorneys  —  I«iea  —  On  Cnnae  of  Ac- 
tion for  Tort. 

Section  6293,  Rev.  Codes  1905,  being  sec- 
tion 6876,  Comp.  Laws  1913,  and  which  pro- 
vides for  an  attorney's  lien  on  ''money  due 
his  client  in  the  hands  of  the  adverse  party, 
or  attorney  of  such  party,  in  an  action  or 
proceeding  in  which  the  attorney  claimiDg 
the  lien  was  employed  from  the  time  of  .i^iving 
notice  in  writing,"  applies  to  tort  actions  for 
personal  injuries  as  well  as  to  actions  whieh 
are  founded  upon  contract,  and  this  although 
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8udi  actions  do  not  survive  the  death  of  the 
plaintiff. 

[See  note  at  end  of  this  case.] 


The  words  "action"  and  "proceeding^  as 
used  in  section  6293,  Rev.  Codes  1905  ( section 
6875,  Comp.  Laws  1913),  include  actions  and 
proceedings  for  the  recovery  of  damages  for 
persona]  injuries. 

[See  note  at  end  of  this  case.] 

Aetion  —   Definition. 

An  action  is  "an  ordinary  proceeding  in  a 
court  of  justice  by  which  a  party  prosecutes 
another  party  for  the  enforcement  or  protec- 
tion of  a  right,  the  redress  or  prevention  of 
a  wrong,  or  the  punishment  of  a  public  of- 
fense." 

Proeeedins  <-*  Definition. 

The  term  "proceeding"  includes  the  form 
and  manner  of  considering  judicial  business 
before  a  court  or  judicial  officer,  and  regular 
and  ordinary  proceedings  in  form  of  law,  In- 
cluding all  possible  steps  in  an  action  from 
its  institutiton  to  the  execution  of  judgment. 

Statutes  —  Constmotion  -*  Motive   of 
I«efi^slatnre. 

Where  the  language  of  a  statute  is  unam- 
biguous, it  18  not  for  the  courts  to  inquire 
as  to  the  motive  of  the  legislature,  nor  to 
depart  from  the  meaning  which  is  clearly  con- 
veyed. 
Attorneys  -*  Iiien  on  Cnnse  of  Aotiom 

—  EITeet  of  Jndsm^At. 

The  attorney's  lien  given  by  section  6293, 
Rev.  Codes  1905  (section  6875,  Comp.  Laws 
1913),  when  sought  to  be  asserted  in  an  action 
or  proceeding  for  the  recovery  of  damages  for 
personal  injuries,  attaches  to  that  into  which 
the  right  of  action  it  merged.  If  a  judgment 
is  recovered  the  lien  attaches  to  it,  if  a  com- 
promise agreement  is  made,  the  lien  attaches 
to  it,  and  in  either  case  the  attorney's  lien  is 
such  that  it  cannot  be  defeated  or  satisfied 
by  a  voluntary  payment  to  his  client  without 
his  consent. 
Settlement  of  Cnnse  of  Aetion  Snbjeot 

to  Iiiem  —  Remedy  of  Attorney* 

It  is  opposed  to  the  policy  of  the  law  and 
section  6293,  Rev.  Codes  1906  (section  6875, 
Comp.  Laws  1913),  gives  to  an  attorney  no 
right  to  prevent  his  client  from  himself  set- 
tling his  claim  for  damages  for  personal  in- 
juries and  without  dictation  by  such  attor- 
ney. An  agreement  which  seeks  to  deprive 
the  client  of  such  rififht  is  void,  but  it  does 
not  otherwise  invalidate  an  agreement  for 
contingent  fees  which  is  otherwise  valid. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  lien  is  claimed  under  section  6293, 
Rev.  Codes  1905  (section  6875,  Comp.  Laws 
1913),  in  an  action  for  personal  injuries,  and 
due  notice  thereof  is  given  to  the  defendant 
and  a  settlement  or  compromise  is  made  with 
the  plaintiff  with  or  without  the  consent  of 
the  attorney,  such  lien  will  attach  merely 
to  the  proceeds  of  the  settlement,  and  if  the 
contract  or  lien  is  for  a  percentage  of  the 
claim  or  recovery,  it  will  merely  be  for  such 


percentage   of   the   amount   for   which   such 
claim  is  settled  or  compromised. 
[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Ward  county: 
FiSK,  Judge. 

Action  by  D.  C.  Greenleaf ,  plaintiff,  against 
Minneapolis,  St.  Paul  and  Sault  Ste.  Marie 
Railway  Company,  defendant.  Judgment  for 
defendant.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Revezsed. 

E.  R,  Sinkler  and  W.  F,  Doherty  for  ap- 
pellant. 

Palda,  Aaker  d  Greene  for  respondent. 

[115]  Bruce,  J. — ^This  is  an  appeal  from 
an  order  sustaining  a  general  demurrer  to  a 
complaint.  The  only  question  involved  is 
whether  an  attorney  who  has  made  an  agree- 
ment with  his  client  in  a  personal  injury 
action  for  a  percentage  "of  any  amount  re- 
ceived, recovered,  or  obtained  from  the  said 
defendant  by  reason  of  the  injuries  sustained 
by  him,  either  in  settlement  or  by  action,'^ 
and  who  subsequently  serves  upon  the  defend- 
ant a  notice  of  an  attorney's  lien  based  upon 
such  agreement,  can  recover  from  such  de- 
fendant such  percentage  on  the  amount  which 
the  said  defendant  has  paid  to  the  plaintiff 
in  settlement  of  the  claim  and  action,  before 
judgment,  and  without  the  knowledge  or  con- 
sent of  the  said  attorney.  More  specifically 
the  question  is:  Does  subdivision  3  of 
§  6293,  Rev.  Codes  1905,  §  6875,  Compiled 
Laws  1913,  provide  for  attorneys'  liens  in  the 
case  of  unliquidated  claims  for  personal  in- 
juries?   We  think  it  does. 

The  statute,  §  6293,  Rev.  Codes  1905,  6875, 
Compiled  Laws  of  1913,  provides  that  "an 
attorney  has  a  lien  for  a  general  balance  of 
compensation  in  and  for  each  case  upon: 
...  3.  Money  due  his  client  in  the  hands 
of  the  adverse  party,  or  attorney  of  such 
party,  in  on*  action  or  proceeding  in  which 
the  attorney  claiming  the  lien  was  employed 
fro>m  the  time  of  giving  notice  in  writing  to 
such  adverse  party  or  the  [116]  attorney  of 
such  party,  if  the  money  is  in  the  possession 
or  under  the  control  of  such  attorney,  which 
notice  shall  state  the  amount  claimed  and  in 
general  terms  for  what  services." 

Counsel  for  defendant  and  respondent 
claims,  and  the  demurrer  was  no  doubt  sus- 
tained upon  the  theory,  that:  "(1)  Lundy's 
claim  against  the  defendant  was  for  damages 
alleged  to  have  been  sustained  through  the 
negligence  of  the  defendant,  which  resulted  in 
certain  personal  injuries  of  a  serious  char- 
acter to  said  Lundy.  It  was,  therefore,  a 
tort  action  or  demand.  (2)  An  attorney's 
lien,  if  a  valid  one,  amounts  to  an  assign- 
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ment  of  an  interest  in  his  client's  cause  of 
action.  (3)  A  cause  of  action  for  a  personal 
tort  cannot  be  assigned  unless  there  is  a 
statute  declaring  that  such  a  cause  of  action 
shall  not  abate  on  the  death  of  the  injured 
party,  or  a  statute  expressly  authorizing  such 
assignment.  (4)  There  is  no  statute  in  this 
state  in  derogation  of  the  common-law  rule 
that  a  cause  of  action  for  personal  tort  is 
not  assignable,  and  does  not  survive.  (5)  It 
is  against  public  policy,  and  therefore  con- 
trary to  law,  to  recognize  the  right  of  a 
person  to  assign  an  interest  in  a  claim  which 
would  not  survive  his  death." 

The  first  proposition,  of  course,  is  to  be 
accepted.  The  action  is  certainly  a  tort 
action. 

We,  too,  no  doubt,  have  held  in  the  cases 
of  Clark  v.  Sullivan,  3  N.  D.  280,  55  N.  W. 
733,  and  Lown  v.  Casselman,  25  N.  D.  44, 
141  N.  W.  73,  that  an  attorney's  lien  is  in 
the  nature  of  an  equitable  assignment  of  an 
interest  in  the  claim.  The  subsequent  conclu- 
sions of  counsel,  however,  seems  by  no  means 
to  flow  from  these  premises.  Nor  can  we 
concede  that  in  North  Dakota,  or  indeed  in 
any  state,  it  is  necessarily  against  public 
policy  and  therefore  contrary  to  law  to  recog- 
nize the  right  of  a  person  to  assign  an  in- 
terest in  a  claim  which  would  not  survive 
his  death,  or  at  any  rate  that  the  legislature 
may  not  authorize  such  an  assignment. 
Would  anyone,  for  instance,  claim  that  if  a 
person  had  contracted  for  an  annuity  during 
his  life,  and  interest  in  that  annuity  during 
the  lifetime  of  the  insured  could  not  be  as- 
signed merely  because  under  the  contract  the 
payments  would  stop  at  his  death? 

There  is,  in  short,  nothing  in  the  nature  of 
things  which  makes  survivorship  an  essential 
to  the  legislative  right  to  create  a  statutory 
Hen.  All  that  the  question  of  survivorship 
affects  is  the  right  of  assignability  and  the 
securing  of  a  claim  thereby  when  the  statute 
is  [117]  silent  and  itself  creates  no  lien.  It 
is  true  that  there  is  some  confusion  of 
thought  upon  the  subject  to  be  found  among 
the  authorities;  but  the  confusion  can,  we 
believe,  all  be  traced  to  one  basic  error,  and 
that  is  the  failure  to  distinguish  between  the 
cases  which  were  decided  in  states  and  at  a 
time  when  no  statutory  lien  or  right  of  an 
assignment  was  given  or  authorized,  and  in 
which  the  common-law  rules  as  to  assign- 
ability and  as  to  attorneys'  liens  were  alone 
to  be  relied  upon,  and  those  in  which  the 
legislature  had  spoken  and  in  Which  a  statu- 
tory lien  such  as  ours  had  been  created. 

The  Illinois  cases  of  North  Chicago  St.  R. 
Co.  V.  Ackley,  171  111.  100,  44  L.R.A.  177, 
49  N.  E.  222*  and  Standidge  v.  Chicago  Rys. 
Co.  254  111.  524,  40  L.R.A:(N.S.)  529,  98 
N.  E.  963,  Ann.  Cas.  1913C  65,  illustrate  the 
point.    At  the  time  of  the  transaction  which 


was  passed  upon  in  the  former  of  these  cases, 
no  statutory  lien  existed  in  Illinois,  and  the 
plaintiff's  attorney  had  attempted  to  avoid 
the  fact  and  to  protect  his  claim  by  having 
the  cause  of  action  assigned  to  him  as  secu- 
rity for  his  fees.  This  the  court  held  could 
not  be  done  in  the  absence  of  statutory  au- 
thority, as  the  cause  of  action  did  not  meet 
the  common-law  criterion  of  assignability 
which  seems  to  have  been  survivability.  Be- 
tween the  handing  down  of  the  opinion  in 
this  case,  however,  and  that  in  the  later  case 
of  Standidge  v.  Chicago  Rys.  Co.  supra,  the 
legislature  had  intervened  and  created  such 
a  lien,  and  the  court  in  the  later  opinion  sus- 
tained the  statute  and  the  lien  without  even 
mentioning  the  elements  of  survivability  or 
assignability. 

The  question,  indeed,  for  us  to  determine  is 
not  whether  the  cause  of  action  survives  and 
is  assignable,  but  whether,  in  enacting  the 
statute  under  consideration,  the  legislature 
intended  that  its  provisions  should  apply  t<> 
tort  as  well  as  to  contract  actions.  We 
think  it  did.  If  the  North  Dakota  legislature 
intended  that  such  a  lien  should  exist,  the 
cases  which  are  founded  on  the  eommon-law 
Fule  are  certainly  not  applicable.  There  is 
no  constitutional  provision  which  forbids  the 
enactment  of  any  such  «t«tate.  The  allow- 
ance of  such  a  lien  cannot  be  said  to  be 
against  public  policy  if  the  statute  is  other- 
wise valid,  for  public  policy  is  the  policy  of 
the  people  of  a  state  as  a  whole,  and  in  the 
absence  of  a  constitutional  inhibition  can  be 
adequately  and  fully  expressed  by  the  legis- 
lature of  a  state.  Northern  Pac.  R.  Co.  v. 
Richland  County,  28  N.  D.  172,  Ann.  Cas. 
1916E  574,  L.R.A.1915A  129,  148  N.  W.  545 

[118]  It  is  true  that  the  statute  in  North 
Dakota  does  not  provide  that  actions  for 
personal  injuries  shall  survive  the  death 
of  the  plaintiff.  It  seems,  however,  to  be 
universally  conceded,  and  even  by  the  au- 
thorities on  which  respondent  relies,  that 
if  such  a  statute  existed,  a  lien  such  as  that 
which  is  claimed  in  the  case  at  bar  would 
be  valid  and  enforceable.  Corson  v.  Lewis, 
77  Neb.  449,  114  N.  W.  281.  It  seems,  too. 
to  be  conceded  that,  even  in  the  absence  of 
a  statute  of  survivorsliip,  such  a  lien  would 
be  enforceable  upon  the  rendition  of  the  judg- 
ment. Anderson  v.  Itasca  Lumber  Co.  86 
Minn.  480,  91  N.  W.  12,  291. 

In  commenting  upon  the  Iowa  case  of 
Smith  V.  aiicago,  etc.  R.  Co.  56  la.  720,  10 
N.  W.  244,  the  Minnesota  court,  for  instance, 
in  the  case  of  Anderson  v.  Itasca  Lumber  Co. 


supra,  says 


it 


For   authoritv   we   are  cited 


to  the  case  of  Smith  v.  Chicago,  etc.  R.  Co. 
supra.  In  that  case  attorneys  were  tin- 
ployed  by  a  party  claiming  a  cause  of  action 
against  the  defendant  for  personal  injuries, 
and   notice  of  the  attorney's   lien   had  been 
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served  upon  the  defendant  pending  the  action. 
After  the  entry  of  judgment,  the  client  and 
defendant  settled  the  case  regardless  of  the 
attorney's  notice,  whereupon  they  brought 
suit  against  defendant  to  recover  the  amount 
of  their  fees,  claiming  a  lien  upon  the  money 
in  its  possession,  and  the  court  held  in  their 
favor.  The  statute  upon  which  the  court 
based  its  decision  is  similar  to  our  own,  but 
there  is  this  distinction  between  the  cases: 
In  the  Iowa  suit  the  cause  had  ripened  into 
*  judgment,  and  therefore  the  attorney's 
claim  had  become  vested  in  that  judgment 
by  virtue  of  which  money  actually  became 
due  the  plaintiff  from  the  adverse  party." 
What  distinction,  however,  there  can  be  be- 
tween a  tort  action  after  judgment  and  a 
tort  action  after  a  settlement  between  the 
parties  it  is  difficult  for  us  to  see.  The 
Minnesota  case  of  Anderson  v.  Itasca  Lum- 
ber Co.  supra,  says  that  the  lien  in  the  Iowa 
ease  of  Smith  v.  Chicago,  etc  R.  Co. 
supra,  was  properly  asserted  because  there 
waa  money  which  was  actually  due.  Would 
anyone  claim  that  after  a  valid  settle- 
ment, and  agreement  between  the  plain- 
tiff and  the  railroad  company,  and  be- 
fore the  payment  of  the  amount  agreed 
upon  on  such  settlement,  there  was  not  a  liq- 
uidated sum  of  money  actually  due  in  the 
hands  of  the  company  and  belonging  to  the 
plaintiff?  After  such  settlement,  he  certainly 
could  have  sued  in  contract  for  the  recovery 
thereof.  It  is  admitted  [119]  that  an  action  in 
contract  is  assignable  and  the  subject  of  a 
lien.  It  is  also  admitted  that  the  inchoate 
right  to  a  lien,  which  was  suspended  until 
the  rendition  of  a  judgment  in  the  Iowa 
case,  was  not  made  invalid  because  it  had 
been  so  suspended,  but,  when  the  judgment 
was  once  obtained,  could  rest  thereon.  Why 
in  the  caae  at  bar  is  it  not  reasonable  to  hold 
that  under  our  peculiar  statute  the  lien  of 
the  attorney,  though  suspended  until  a  set- 
tlement or  a  judgment,  became  vested  when 
that  settlement  was  agreed  upon  and  became 
a  contract  and  the  subject  of  an  action  in 
assumpsit?  Tlie  only  question  in  such  cases 
should  be  whether  there  was  any  such  set- 
tlement, and  the  defendant  cannot  deny  the 
fact  in  this  case,  as  it  seems  to  have  recog- 
nized it  by  paying  over  the  money. 

It  is  to  be  noticed  indeed  that  the  North 
Dakota  statute  uses  the  terms  '^action"  and 
"proceeding"  generally,  and  in  no  sense  lim- 
its or  qualifies  their  use.  If  it  did  not  in- 
tend that  the  terms  should  cover  tort  as  well 
as  contract  acticms,  why  did  it  not  use  some 
qualifying  clause,  such  as  "an  action  or  pro- 
ceeding arising  in  contract"  or  ^*an  action 
or  proceeding  not  arising  in  tort?"  We  have, 
indeed,  no  option  but  to  adopt  the  ordinary 
and  statutory  definition  of  the  term  "action" 
as  well  as  the  generally  accepted  meaning 


of  the  word  "proceedings."  According  to  the 
Code,  an  action  is  "an  ordinary  proceeding 
in  a  court  of  justice  by  which  a  party  prose- 
cutes another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  the  punishment  of  a 
public  offense."  Rev.  Codes  1905,  §  6742, 
Comp.  Laws  1913,  §  7330.  According  to  the 
general  acceptation  of  the  term  also,  "the 
term  'proceeding'  includes  the  form  and 
manner  of  conducting  judicial  business  be- 
fore a  court  or  judicial  officer,  regular  and 
orderly  progress  in  form  of  law;  including 
all  possible  steps  in  an  action  from  its  in- 
stitution to  the  execution  of  judgment.  In 
a  more  particular  sense,  any  application  to 
a  Qourt  of  justice,  however  made,  for  aid 
in  the  enforcement  of  rights,  for  relief,  for 
redress  of  injuries,  for  damages,  or  for  any 
remedial  object."  23  Am.  &  Eng.  Enc.  of 
Law   (2d  ed.)  155. 

The  rule  of  statutory  construction  is  well 
established.  It  is  that,  "if  the  language  is 
clear  and  admits  of  but  one  meaning,  the 
legislature  should  be  intended  to  mean  what 
it  has  plainly  expressed,  and  there  is  no 
room  for  construction.  The  plain  and  sound 
principle  is  to  declare  it  lex  acripia  est,  al- 
though, so  understood,  the  statute  leads  to 
absurd  and  [120]  mischievous  results,  or  to 
consequences  not  contemplated  by  the  legis- 
lature; for  courts  are  not  to  inquire  as  to 
the  motive  of  the  legislature,  nor  to  depart 
from  a  meaning  clearly  conveyed  in  unam- 
biguous words,  because  the  statute,  as  liter- 
ally understood,  appears  to  lead  to  unwise 
consequences  or  to  contravene  public  policy. 
A  fortiori,  there  can  be  no  departure  from 
the  terms  of  th6  statute,  where  no  absurdity 
or  inconvenience  will  follow  from  a  literal 
interpretation.  26  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)    508. 

It  would  appear  to  us  that  a  plain  read- 
ing of  the  statute  before  us  can  admit  of 
but  one  construction,  and  tliat  is  that  the 
words  "action"  and  "proceeding"  therein 
used  include  every  form  of  action,  whether 
founded  on  tort  or  in  contract.  We  cannot 
s«ay  that  the  statute  intervenes  public  policy, 
for,  as  we  have  before  intimated,  the  legis- 
lature can  announce  its  own  public  policy. 

N6r  are  we  without  authority  for  coming 
to  this  conclusion.  In  speaking  of  a  stat- 
ute of  Kansas  which  was  in  all  material 
respects  identical  to  our  own,  and  from 
which  our  statute  can  no  doubt  trace  its 
origin,  even  if  it  was  not  directly  copied 
therefrom,  the  late  Mr.  Justice  David  J. 
Brewer,  then  a  judge  of  the  supreme  court 
of  Kansas,  and  before  the  adoption  in  North 
Dakota  or  in  the  territory  of  Dakota  of  the 
statute  which  is  now  before  us,  said:  "Will 
the  lien  exist  where  the  only  claim  of  the 
plaintiff    is    one   for    damages    for    personal 
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injury,  unliquidated  and  undetermined  by 
judgment  or  verdict?  In  other  words^  may  a 
defendant  when  sued  in  such  an  action,  and 
before  trial  and  verdict,  settle  with  the  plain- 
tiff, pay  him  a  certain  amount,  obtain  a  re- 
lease and  satisfaction  of  the  claim,  and  thus 
free  himself  from  all  further  liability  either 
to  the  plaintiff  or  to  his  attorney,  notwith- 
standing such  attorney  has,  prior  to  the 
settlement,  given  notice  of  a  claim  for  a  lien, 
and  such  plaintiff  is  insolvent  and  irrespon- 
sible? This  question  must  be  answered  in 
the  negative.  The  lien  will  exist,  and  the 
defendant  cannot  thus  defeat  it.  It  is  un^ 
necessary  to  inquire  whether  this  vx>uld 
have  been  the  rule  independent  of  statute. 
This  gives  a  lien  not  simply  upon  a  judg- 
ment, but  upon  'money  due.'  It  does  not 
specify  for  what  the  money  must  be  due, 
nor  limit  the  lien  to  any  particular  class 
of  liability  or  form  of  action.  Wherever 
an  action  is  pending,  in  which  money  is  due, 
the  attorney  may  establish  his  lien.  And 
in  an  action,  the  verdict  and  judgment  do 
not  create  the  liability,  [121]  do  not  make 
the  'money  due.*  They  are  simply  the  con- 
clusive evidence  of  the  amount  due  from 
the  commencement  of  the  action.  Again, 
according  to  the  statute  the  lien  dates  from 
*the  time  of  giving  notice.'"  Kansas  Pac. 
R.  Ck>.  V.  Thacher,  17  Kan.  92;  Anderson 
V.  Metropolitan  St.  R.  Co.  10  Kan.  App.  675, 
61   Pac.   982. 

Following  these  cases,  also,  are  the  Iowa 
cases  of  Smith  v.  Chicago,  etc.  R.  Co.  66 
la.  720,  10  N.  W.  244;  Gibson  v.  Chicago, 
etc.  R.  Co.  122  la.  665,  98  N.  W.  474;  Bar- 
thell  v.  Chicago,  etc.  R.  Co.  138  la.  688,  116 
X.  W.  813;  and  Winslow  v.  Central  Iowa 
R.  Co.  71  la.  197,  32  N.  W.  331,  which  base 
their  holdings  upon  the  Kansas  decision,  and 
come  to  the  same  conclusion,  and  later  still 
and  to  the  same  effect  the  Illinois  case  of 
Standidge  v.  Chicago  Rya.  Co.  254  111.  524, 
40  L.R.A.(N.S.)  529,  08  N.  £.  963,  Ann. 
Cast  1913C  65. 

It  is  true  that  in  Iowa  there  was  also  a 
statute  which  made  a  cause  of  action  for 
personal  injury  survive  the  death  of  the 
pfaintiff.  The  Iowa  court,  however,  in  no 
way  based  its  holding  upon  this  fact,  nor 
did  it  make  any  reference  to  it  or  to  the 
statute  in  any  of  the  opinions  cited.  In  the 
leading  case  of  Smith  v.  Chicago,  etc.  R.  Co. 
supra,  the  Iowa  court  said:  "In  the  case  at 
bar  the  parties  agreed  upon  $200  as  the 
amount  due.  So  far,  the  lien  caused  no 
embarrassment  in  the  payment.  The  com- 
pany should  have  paid  the  claimants'  attor- 
neys, the  present  plaintiff's  and  allowed  them 
to  settle  with  their  client  for  what  their 
services  were  worth.  But  the  defendant 
claims  that  it  was  its  right  to  pay  the 
claimant  directly,  in  the  absence  of  the  at- 


tomeysy  and  without  their  Imowledge.  The 
right  to  make  such  payment  would  doubtless 
be  valuable  in  many  cases.  It  is  well  known 
that  irresponsible  and  unscrupulous  claim- 
ants can  be  settled  with  upon  more  favorable 
terms  after  expensive  litigation,  if  they 
can  be  allowed  to  receive  the  whole  payment 
and  cheat  their  attorneys.  But,  however 
valuable  the  right  may  be,  this  consideration 
has  no  weight  when  addressed  to  a  court; 
nor  do  we  think  that  there  is  anything  which 
we  can  notice  in  the  objection  that,  if  a  lien 
is  allowed,  attorneys  will  advise  against  prop- 
er settlements  by  compromise.  The  lien 
is  valuable  mainly  where  the  claimant  is 
irresponsible.  Where  such  is  the  case,  and 
the  claim  is  a  doubtful  one,  the  attorneys 
are  as  much  interested  in  settling  by  com- 
promise as  the  claimant.  Having  considered 
how  the  [122]  question  stands  upon  princi- 
ple, we  have  to  inquire  how  it  stands  upon 
authority.  The  defendant  relies  upon  Wood 
V.  Anders,  5  Bush  (Ky.)  601;  Henchey  v, 
Chicago,  41  lU.  136;  Coughlin  v.  New  York 
Cent.  etc.  R.  Co.  71  N.  Y.  443,  27  Am.  Rep. 
75;  Hobson  v.  Watson,  34  Me.  20,  66  Am. 
Dec.  632;  Hutchinson  v.  Howard,  15  Vt 
544;  Foot  v.  Tewksbury,  2  Vt.  07;  Hutchin- 
son V.  Pettes,  18  Vt.  614;  Chapman  v.  Haw, 
1  Taunt.  (Eng.)  341,  9  Rev.  Rep.  786.  AU 
these  cases,  except  the  first,  are  cited  in 
support  of  the  proposition  that  there  cannot 
be  an  attorney's  lien  before  judgment.  But 
under  our  statute  it  is  evident  that  there 
can  be.  The  provision  under  consideration 
is  found  in  subdivision  S  of  %  215  of  the 
Code,  Subdivision  4  of  the  same  section 
provides  for  obtaining  a  lien  after  judgment. 
If  no  lien  could  be  had  except  after  judg- 
ment, no  force  could  be  given  to  subdivision 
3.  Besides,  in  Myers  v.  McHugh,  16  la.  335, 
above  cited,  the  existence  of  an  attorney's 
lien  before  judgment ,  was  expressly  recog- 
nized. The  case  of  Wood  v.  Anders,  5  Busb 
(Ky.)  601,  cited  by  defendant,  was  decided 
under  a  statute  which  is  in  these  words: 
'Attorneys  at  law  shall  have  a  lien  upon 
any  chose  in  action,  account,  or  other  claim 
or  demand  put  into  his  hands  for  suit  or 
collection.'  It  was  held  that  the  claim  or 
demand  contemplated  by  the  statute  was  a 
claim  or  demand  arising  only  by  contract 
We  cannot  say,  taking  the  whole  provision 
together,  that  the  construction  placed  upon 
the  language  used  is  not  correct.  But  our 
statute  is  different.  It  gives  a  lien  upon 
money  due.  It  gives  a  lien,  we  think,  wher- 
ever there  is  a  liability  to  be  discharged  in 
money  had  an  action  is  brought  for  its 
recovery.  Damages  for  a  tort  are  to  be 
paid  in  money.  It  may  be  that  the  lien  in 
such  case,  or  in  any  case,  is  not  enforceable 
until  the  -amount  has  been  determined  by 
judgment  or  agreement.     But  whenever  en- 
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forceable,  the  lien  dates  from  the  service  of 
the  notice.  Code,  §  216.  The  only  decision 
to  which  our  attention  has  been  called,  made 
by  an  appellate  court  upon  a  statute  simi- 
lar to  ours,  is  in  Kansas  Pac.  R.  Ck>.  v. 
Thacher,  17  ELan.  02.  That  action,  like  the 
present,  was  brought  to  recover  for  personal 
injuries.  Notice  of  a  claim  of  an  attorney's 
lien  was  given.  Afterwards  the  company 
settled  with  and  paid  off  the  claimant,  and 
no  judgment  was  rendered.  The  court  held 
that  the  lien  attached,  and  tliat  the  attor- 
neys were  entitled  to  recover  of  the  com- 
pany. The  court  said:  ''This  (statute)  gives 
a  Uen  not  simply  upon  a  judgment,  but 
upon  "money  due."  It  does  not  specify  for 
what  [123]  the  money  must  be  due,  nor 
limit,  the  lien  to  any  particular  class  of 
liability  or  form  of  action.  Wherever  an 
action  is  pending  in  which  money  is  due,  the 
attorney  may  establish  his  lien.  And  \n 
an  action  the  verdict  and  judgment  do  not 
create  the  liability,  do  not  make  the  money 
due.  They  are  simply  the  conclusive  evi- 
dence of  the  amount  due  from  the  commence- 
ment of  the  action.'  In  our  opinion^  then, 
the  fcLct  that  the  cotton  in  which  the  plain- 
tiff's lien  teas  sought  wcls  for  a  totty  and 
no  judgment  was  rendered^  is  not  sufficient 
to  defeat  their  lien.** 

In  speaking  of  this  subject  the  author  in 
Huling  Case  Law  says:  "The  lien  which  the 
statute  fixes  on  the  plaintiff's  cause  of  ac- 
tion follows  the  transition,  without  inter- 
ruption, and  simply  attaches  to  that  into 
which  the  right  of  action  is  merged.  If  a 
judicial  recovery  is  obtained,  the  lien  at- 
taches to  that;  ♦/  a  compromise  agreement 
is  m^tde,  the  lien  attaches  to  that;  and  in 
each  case  the  attorney's  interest  is  such 
that  it  cannot  be  defeated  or  satisfied  by  a 
voluntary  payment  to  his  client  without 
his  consent.  Money  paid  to  a  litigwnt  in 
settlement  of  a  claim  is  held  to  be  'recovered* 
within  the  meaning  of  that  word  as  used 
in  an  attorney's  lien  law."  2  R.  C.  L.  1081. 

We  agree  with  counsel  for  respondent  that 
it  is  opposed  to  the  policy  of  the  law  that 
any  barrier  shall  be  interposed  to  the  right 
of  the  client  to  settle  his  controversy  him- 
self, and  to  dismiss  his  own  cause  of  action 
without  the  dictation  of  his  counsel.  How- 
ard V.  Ward,  31  S.  D.  114,  139  N.  W.  771; 
Kansas  City  El.  R.  Co.  v.  Service,  77  Kan. 
316,  14  L.R.A.(N.S.)  1105,  94  Pac.  262; 
Newport  Rolling  Mill  Co.  v.  Hall,  147  Ky. 
598,  144  S.  W.  760;  Williams  v.  Ingersoll, 
89  N.  Y.  508;  Davis  v.  Webber,  66  Ark. 
190,  45  L.R.A.  196,  74  Am.  St.  Rep.  81, 
49  S.  W.  822;  North  Chicago  St.  R.  Co.  v. 
Ackley,  171  111.  100,  44  L.R.A.  177,  49  N.  E. 
222;  Lipscomb  v.  Adams,  193  Mo.  530,  112 
Am.  St.  Rep.   500,  91   S.  W.   1046. 

We  realize,  of  course,  that  there  are  some 
authorities  which  hold  that  the  invalidity 
Ann.  Cas.  1917D — 58.     ' 


of  an  agreement  which  provides  that  the 
client  shall  not  settle  the  controversy  with- 
out the  consent  of  the  attorney  renders  the 
whole  contract  invalid,  the  preliminary  oral 
negotiations  and  the  right  to  recover  for 
the  reasonable  value  of  the  services  being 
merged  in  the  written  contract,  and  the 
written  contract  being  void.  See  Kansas 
City  El.  R.  Co,  v.  Service,  77  Kan.  316,  14 
L.R.A.(N.S.)  1105,  94  Pac.  262;  Moreland 
V.  Devenney,  72  Kan.  471,  83  Pac.  1097; 
Bowman  [124]  v.  Phillips,  41  Kan.  364,  3 
L.R.A.  631,  13  Am.  St.  Rep.  292,  21  Pac.  230. 
The  cases  cited,  however,  do  not  seem  to  ex- 
press the  general  rule;  and  we  prefer  to 
follow  that  general  rule  which  seems  to  be 
that  "where  a  contract  between  an  attorney 
and  his  client  is  valid  except  as  to  the  clause 
prohibiting  either  from  settling  without  the 
consent  of  the  other,  this  clause  may  be 
stricken  from  the  contract  and  the  balance 
of  it  upheld."  See  Newport  Rolling  Mill  Co. 
V.  Hall,  147  Ky.  598,  144  S.  W.  760;  Jack- 
son V.  Stearns,  48  Ore.  25,  5  L.R.A.(N.S.) 
390,  84  Pac.  798. 

The  holding  which  we  make,  however,  in 
no  way  interferes  with  this  right  of  settle- 
ment when  legitimately  and  honestly  pur- 
sued. We,  in  fact,  adopt  the  statement  of 
the  law  on  the  subject  which  is  to  be  found 
on  page  1080,  vol.  2,  of  Ruling  Case  Law, 
and  which  is  as  follows:  "Since  the  charging 
lien  of  an  attorney  does  not  attach  before 
judgment,  in  the  absence  of  statute  giving 
a  lien  on  the  cause  of  action  or  on  the  prop- 
erty involved,  or  on  money  in  the  hands  cf 
the  adverse  party,  or  where  a  contract  be- 
tween the  parties  operates  as  an  equitable 
Uen  on  or  an  assignment  of  the  cause  of 
action,  the  fact  that  the  lien  of  the  attorney 
will  attach  to  the  judgment,  decree,  or  award 
when  obtained,  will  not  affect  the  almost 
universally  conceded  right  of  the  client  at 
any  time  before  judgment  to  dismiss,  com- 
promise,  or  settle  his  cause  of  action  with- 
out his  attorney's  consent  or  even  over  his 
objection,  where  such  dismissal,  compromise, 
or  settlement  is  effected  in  good  faith,  and 
thereby  to  prevent  the  attorney's  lien  from 
attaching  to  the  money  or  property  received 
by  the  client  in  settlement.  The  lien  of  the 
attorney  may  be  defeated  by  such  act  or  th(» 
client,  though  the  latter  agreed  to  pay  the 
attorney  a  percentage  of  the  proceeds  of  the 
judgment,  and  notwithstanding  an  express 
agreement  on  the  part  of  the  client  not  to 
dismiss,  settle,  or  compromise  without  the 
consent  of  the  attorney.  Even  in  those  juris- 
dictions where  the  attorney's  lien  attaches 
by  virtue  of  statute  to  the  cause  of  action, 
to  the  property  involved,  or  to  money  in  the 
hand^  of  the  adverse  party,  it  has  been  held 
that  the  client  may  compromise  or  settle  the 
litigation  without  the  consent  of  the  attor- 
ney,  but   where  such  right  is  exercised  the 
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lien  of  the  attorney  will  not  be  defeated 
thereby,  but  will  attach  to  the  proceeds  of 
the  settkment.  The  lien  which  th*j  statute 
lixes  on  the  plaintiff's  cause  of  action  fol- 
lows the  transition,  without  interruption, 
and  simply  attaches  to  that  into  which  the 
right  of  action  is  merged.  If  a  judicial 
recovery  is  obtained,  the  [125]  lien  attaches 
to  that;  if  a  compromise  agreement  is  m^ide, 
the  lien  attaches  to  that;  and  in  each  case 
the  attorney's  interest  is  such  that  it  cannot 
be  defeated  or  satisfied  by  a  voluntary  pay- 
ment to  his  client  without  his  consent." 
See  also  Standidge  v.  Chicago  Rys.  Co.  254 
lU.  524,  40  L.R.A.(N.S.)  529,  98  N.  E.  963, 
Ann.  Cfls.  191 3C  65. 

It  is  perfectly  clear  that  a  lien  would 
have  existed  in  tavor  of  the  attorney  on  any 
judgment  that  might  have  been  obtained, 
and  that  such  a  lien  would  not  have  been 
against  the  policy  of  the  law,  even  though 
the  action  happened  to  be  a  tort  action.  It 
seems  to  be  equally  clear  that  if  a  settlement 
has  been  agreed  upon  in  the  action,  and  the 
attorney  had  been  afterwards  employed  to 
sue  on  and  to  enforce  that  contract  of  set- 
tlement, a  lien  could  have  been  given  to  him 
in  the  matter.  What  supposed  rule  of  public 
policy  then  does  a  statute  violate  which, 
though  not  depriving  the  client  of  the  right 
to  settle  when  and  how  he  pleases,  gives 
to  the  attorney,  through  whose  services  that 
settlement  has  presumably  in  a  large  meas- 
ure been  made  obtainable,  a  lien  upon  what- 
ever amount  may  be  agreed  to  be  paid? 

Counsel  is  entirely  in  error  in  his  assump- 
tion made  upon  the  oral  argument  that  con- 
tingent fees  in  personal  injury  suits  are 
frowned  upon  by  the  law.  Their  validity  is 
now,  at  least  in  America,  everywhere  recog- 
nized, and  it  is  a  matter  of  common  knowl- 
edge, or  should  be  a  matter  of  common 
knowledge  to  every  lawyer  and  judge,  that 
the  American  Bar  Association  has  refused  to 
disapprove  of  them,  and,  although  recog- 
nizing their  liability  to  abuse,  has  merely 
sought  to  guard  against  that  abuse.  Tlie 
code  of  ethics  of  the  American  Bar  Associa- 
tion goes  no  further  than  to  say  that  "con- 
tingent fees,  where  sanctioned  by  law,  should 
be  under  the  supervision  of  the  court,  in 
order  that  clients  may  be  protected  from 
unjust  charges."  See  34  Am.  Bar.  Asso. 
Rep.   p.   1163. 

The  reason  is  very  clear  and  that  is  that 
the  original  reason  for  the  protest  against 
contingent  fees  and  champertous  contracts 
no  longer  exists,  and  not  only  the  American 
bar,  but  the  American  legislatures,  have 
long  since  come  to  recognize  the  fact.  The= 
English  rule  against,  contingent  fees  has 
never  in  fact  generally  prevailed  in  America, 
and  even  that  rule  was  the  result  of  an 
effort  to  cover  up  and  perpetuate  injustice 


rather  than  to  prevent  it.  It  was  the  result, 
indeed,  of  two  great  arbitrary  confiscations 
of  property  i  those  perpetrated  by  the  Nor- 
man [126]  Kings  when  they  dispossessed  the 
Saxon  proprietors  and  parceled  their  landb 
among  their  own  retainers,  and  those  per- 
petrated by  the  Parliament  of  Henry  VIII. 
when  the  churches  were  dispossessed  and  tlie 
same  division  of  property  took  place.  Those 
in  control  did  not  want  title  litigated  or 
suits  encouraged,  and  hence  the  rules  against 
champerty  and  maintenance,  while  those 
against  contingent  fees  have  only  been  jus- 
tified in  England  in  later  days  by  a  resort 
to  the  fiction  that  the  attorney  is  not  a  "la- 
borer entitled  to  his  hire,"  but  an  aristocrat, 
beneath  whose  dignity  it  is,  and  who  there- 
fore is  not  allowed,  to  contract  for  any  fees 
at  all.  "The  dignity  of  the  role,  instead 
of  any  principle  of  policy,  furnished  all  the 
argument  that  can  be  brought  to  the  sup- 
port of  the  rule."  Chief  Justice  Gibson  in 
Foster  v.  Jack,  4  Watts  (Pa.)  334;  see  Lytle 
v.  State,  17  Ark.  608;  Foster  v.  Jack,  supra; 
Davis  V.  Webber,  66  Ark.  190,  45  L.R.A.  196, 
74  Am.  St.  Rep.  81,  49  S.  W.  822.  Here  in 
America  not  only  is  the  contingent  fee  gen- 
erally allowed,  but  in  many  cases  it  is  soci- 
ally necessary.  The  poor  man  who  loses  his 
legs  or  arms  in  an  ac(*ident  is  perforce  pau- 
perized and  liable  to  become  a  public  charge 
unless  some  redress  can  be  obtained  from  the 
guilty  party,  and  that  cannot  be  had  without 
the  help  of  counsel.  Contingent  fees  are 
abused,  and  the  ambulance  chaser  is  abroad, 
but  so  also  is  the  defaulting  client  who  re- 
fuses to  pay  for  service  rendered,  as  well  as 
the  unconscionable  claim  agent.  These  evils, 
however,  can  be  cured  by  legislation  or  by 
proper  court  supervision,  and  their  cure  by 
no  means  necessitates  the  abolition  of  the 
contingent  fee. 

The  refinements  of  ethical  theory  indeed 
cannot  overcome  plain  ethical  facts.  If  con- 
tingent fees  in  personal  injury  suits  are  not 
permissible,  how,  in  the  majority  of  in- 
stances, can  a  poor  man  get  any  redrew 
at  all?  When,  indeed,  the  states  everywhere 
provide  for  employers'  liability  acts  which 
shall  be  enforced  by  the  states  themaelves,  or 
poor  men's  lawyers  who  shall  not  be  mere 
fledgling  volunteers,  but  competent  attorneys, 
then,  and  not  till  then,  can  the  contingent 
fee  be  done  away  with. 

In  dealing  with  this  question  of  public 
policy,  we  cannot  do  better  than  to  quote 
from  the  case  of  O'Connor  v.  St.  Louis  Tran- 
sit Co.  198  Mo.  641,  115  Am.  St.  Rep.  495. 
97  S.  W.  150,  8  Ann.  Cas.  703,  where  the 
supreme  court  of  Missouri  says:  "It  is  in- 
sisted by  appellant  that  this  act  restricts  or 
destroys  the  defendant's  right  to  contract. 
We  are  [127]  unable  to  give  our  assent  to 
this  insistence.     The  provisions  of  this  act 
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simply  create  a  lien  upon  the  cause  of  action 
in  favor  of  the  attorney  at  law,  and  requires 
the  defendant,  after  due  notice,  which  cre- 
ates such  lien,  in  dealing  with  the  party  as 
to  such  cause  of  action,  that  such  lien  shall 
be  respected.  If  we  are  dealing  with  the 
owner  of  a  horse,  and  have  notice  that  there 
is  a  valid  subsisting  lien  upon  the  horse,  we 
would  not  contend  for  a  moment  that  such 
lien  could  be  ignored.  So  it  is  in  respect  to 
other  property, — in  dealing  with  the  owner 
of  it,  if  we  have  notice  of  the  existence  of 
a  lien,  such  lien  cannot  be  ignored.  Is  there 
any  difference  if  a  defendant  has  notice  of 
the  existence  of  a  lien  of  an  attorney  upon 
a  cause  of  action,  and  the  instances  above 
cited?  We  think  not.  This  law  does  not 
deprive  a  defendant  of  any  of  his  rights. 
When  the  lien  is  created,  in  dealing  with  thu 
plaintiff  in  respect  to  such  cause  of  action 
he  must  act  accordingly.  It  does  not  deprive 
him  of  the  right  to  make  a  settlement,  but 
in  making  such  settlement  it  simply  requires 
that  he  shall  take  into  consideration  the  fact 
that  the  attorney  at  law  has  a  lien  upon 
the  cause  of  action,  and,  if  such  lien  is 
ignored,  he  will  be  required  to  account  to 
him  in  an  action  at  law  for  the  amount  of 
such  lien.  This  act  is  vigorously  assailed  by 
learned  counsel  for  appellant  on  the  ground 
thai  it  tends  to  lead  to  the  commission  of 
raiprofessional  acts  on  the  part  of  attorneys. 
This  may  he  true  in  some  instances,  but  the 
profession  of  law,  when  practised  upon  a 
high  plane,  is  an  honorable  one,  and  by  no 
means  should  on  act  of  the  general  a^isemblyy 
presumably  enacted  for  the  benefit  of  the 
honorable  practising  lawyers  of  the  state,  be 
declared  invalid  for  the  reason  that  instances 
may  arise  by  reason  of  the  law,  which  en- 
able some  of  the  less  reputable  attorneys  to 
do  acts  which  are  not  commendable  along 
professional  lines.  In  our  opinion  this  law 
is  constitutional  and  valid."  See  also  Stand- 
idge  V.  Chicago  Rys.  Co.  254  111.  524,  40 
L.R.A.(N.S.)  529,  98  N.  E.  963,  Ann.  Cas. 
19I3C  65;  Fischer-TIansen  v.  Brooklyn 
Heights  R.  Co.  173  N.  Y.  492,  66  N.  E.  395, 
13  Am.  Neg.  Rep.   396. 

There  is  therefore  in  our  opinion  no  merit 
in  the  contention  that  a  contrary  view  must 
be  taken  because  the  policy  of  the  law  is 
undoubtcdJv   in    favor   of   the   settlement    of 

« 

controversies,  and  that  it  would  be  against 
public  policy  for  a  client  to  relinquish  to 
his  attorney  the  right  of  settling  and  dis- 
posing of  such  an  action.  The  statute,  as 
we  construe  it,  by  no  means  gives  to  the 
attorney  this  right.  If  it  did  so  it  would 
express  [128]  the  public  policy  of  the  leg- 
islature, and  we  find  nothing  in  the  Consti- 
tution to  prevent  the  establishing  of  that 
public  policy.  It  does  not,  however,  do  so. 
It  merely  gives  to  the  attorney  a  lien  on  the 


amount  of  ''money  due  his  client  in  the 
hands  of  the  adverse  party,  or  attorney  of 
sucli  party,  in  an  action  or  proceeding  in 
which  the  attorney  claiming  the  lien  was 
employed  from  the  time  of  giving  notice  in 
writing  to  such  adverse  party,  or  the  attor- 
ney of  such  party."  Comp.  Laws  1913, 
§  6876. 

There  was  no  money  due  in  the  hands  of 
the  adverse  party  until  the  settlement  was 
made,  and  that  settlement,  under  the  com- 
mon law  and  under  the  statute,  the  client 
was  at  liberty  to  make  even  without  the 
consent  of  his  attorney.  Immediately,  how- 
ever, that  the  settlement  was  made,  the  con- 
troversy became  liquidated,  and  there  was 
a  sum  of  money  due  and  owing  to  the  plain- 
tiff and  in  the  hands  of  the  defendant.  See 
Stand idge  v.  Chicago  R.  Co.  supra,  2  R.  C.  L. 
I08I.  Tlien,  and  not  till  then,  did  the  lien 
vest,  but  at  that  time  it  was  valid  and  oper- 
ative. It  vested  and  was  operative  merely 
upon  the  amount  which  had  been  agreed  to 
be  paid  to  the  client  and  the  attorney,  who, 
having  no  right  to  dictate  the  terms  of  set- 
tlement, could  not  claim  a  lien  upon  any 
greater  amount.     See  2  R.  C.  L.  1081. 

We  have  carefully  examined  the  authori- 
ties cited  by  counsel  for  respondent,  and  find 
them  by  no  means  as  conclusive  as  they 
seem  to  appear  to  him.  The  case  of  Howard 
v.  Ward,  31  S.  D.  114,  139  N.  W.  771,  was 
one  in  which  the  plaintiff's  attorney  sought 
to  set  aside  a  settlement  which  had  been 
made  by  the  defendant  with  his  client. 
There  was  in  it  no  attempt  to  assert  a  lien 
on  the  amount  for  which  the  settlement  was 
made  under  a  statute  similar  to  our  own. 

The  case  of  Lawrence  v.  Martin,  22  Cal. 
174,  merely  involved  the  assignability  of  a 
cause  of  action  for  malicious  prosecution, 
and  no  attorney's  lien  or  statute  creating 
the  same  was  in  any  way  involved. 

The  case  of  Coughlin  v.  New  York  Cent, 
etc.  R.  Co.  71  N.  Y.  444,  27  Am.  Rep.  75, 
was  handed  down  in  1877,  and  nowhere  con- 
siders or  passes  upon  the  right  of  an  attor- 
ney to  a  lien  under  a  statute  similar  to  oui 
own.  The  case  of  John  V.  Farwell  Co.  v. 
Wolf,  96  Wis.  10,  37  L.R.A.  138,  65  Am.  St. 
Rep.  22,  70  N.  W.  289,  71  N.  W.  109,  in- 
volves the  assignability  of  a  cause  of  action 
for  fraud  merely,  and  the  right  of  an  attor- 
ney to  a  lien  is  not  [129]  considered  nor 
discussed.  The  case  of  Pulver  v.  Harris,  52 
y.  Y.  73,  was  handed  down  in  1873,  and  no 
statute  similar  to  our  own  was  discussed  or 
involved.  The  case  of  Murray  v.  Buell,  /6 
Wis.  657,  20  Am.  St.  Rep.  92,  45  N.  W.  667, 
merely  involves  the  assignability  of  an  ac- 
tion for  conspiracy,  and  no  attorney's  lien 
is  discussed  or  considered.  The  same  is 
true  of  the  case  of  T^ler  v.  Superior  Ct.  30 
R.  I.  107,  23  L.R.A.(N.S.)  1046,  73  Atl.  467, 
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the   action   involved,   however,  being  one  of 
assault  and  battery. 

The  case  of  Uammons  v.  Great  Northern 
R.  Co.  63  Minn.  249,  54  N.  W.  1108,  holds 
that  a  lien  cannot  be  created  upon  a  mere 
right  of  action  for  a  personal  tort,  and  bases 
its  conclusion  upon  the  fact  that  the  cause 
of  action  does  not  survive,  but  discusses  no 
statute.  It  relies  upon  the  case  of  Hunt  ▼. 
Conrad,  47  Minn.  557,  14  L.R.A.  512,  60  N. 
W.  614,  which  holds  that  a  cause  of  action 
for  false  imprisonment  cannot  be  assigned, 
but  passes  upon  no  statute  relating  to  an 
attorney's  lien.  The  case  of  Anderson  v. 
Itasca  Lumber  Co.  86  Minn.  480,  91  N.  W. 
12,  291,  passed  upon  a  statute  similar  to  our 
own,  and  is  an  authority  for  respondent. 
It,  however,  seems  to  concede  that  a  lien 
would  vest  in  the  judgment,  and  in  that  case 
Uiere  would  be  money  due  in  the  hands  of 
the  defendant.  It  is  difficult  for  us  to  see, 
if  this  is  the  case,  why  there  would  not  be 
money  due  after  a  settlement  had  been  made. 
The  case  of  Boogren  v.  St.  Paul  City  R.  Co. 
97  Minn.  61,  3  L.R.A.(N.S.)  379,  114  Am. 
St.  Rep.  691,  106  N.  W.  104,  is  a  case,  not 
where  the  attorney  seeks  to  impose  a  lien 
upon  the  amount  for  which  the  client  has 
settled,  but  to  continue  the  action  in  order 
to  assert  a  lien.  It  may,  however,  generally 
speaking,  be  considered  an  authority  in  sup- 
port of  the  contention  of  the  respondent. 

The  case  of  Smelker  v.  Chicago,  etc.  R. 
Co.  106  Wis.  135,  81  N.  W.  994,  seems  to 
recognize  an  attorney's  lien  in  a  tort  ac- 
tion, but  lays  down  a  rule  of  procedure  which 
we  hardly  wish  to  recognize  here,  and  which 
is  not  argued  for  by  respondents.  It  is  that 
"under  Rev.  Stat.  1898,  §  2591a,  providing 
that  one  claiming  a  right  of  action  sounding 
in  tort,  or  for  unliquidated  damages,  may 
contract  with  an  attorney  to  prosecute  it, 
and  give  him  a  lien  on  such  cause  of  action 
as  security  for  his  fees,  and  that,  when  no- 
tice of  the  agreement  is  given  the  opposite 
party,  no  settlement  or  judgment  of  such 
action  shall  be  valid  as  against  the  lien, 
provided  the  agreement  for  fees  be  fair  and 
reasonable,  settlement,  [130]  without  such 
attorneys'  knowledge,  does  not  g^ive  them  a 
right  to  maintain  in  their  own  name  against 
the  defendant  an  action  for  their  fees, 
though  the  agreement  was  that  they  should 
receive  one  third  of  any  amount  recovered, 
but  their  remedy  is  by  prosecuting  the  orig- 
inal action,  in  which  they  must  prove  the 
case  as  though  there  had  been  no  attempted 
settlement." 

Tlie  case  of  Hanna  v.  Island  Coal  Co.  5 
Ind.  App,  163,  51  Am.  St.  Rep.  246,  31  N.  E. 
846,  was  handed  down  in  a  state  where  there 
was  no  provision  for  an  attorney's  lien  on 
"money  due"  in  the  hands  of  the  defendant, 
but   merely   on    any   judgment   rendered   iii 


favor  of  any   person   or   persons   employing 
such  attorney. 

The  judgment  of  the  District  Court  is 
reversed,  and  the  cause  is  remanded  for 
further  proceedings  according  to  law. 

FiSK,  Ch.  J. — ^I  most  respectfully   dissent. 

On  Petition  fob  Reheasing. 

(March  18,  1916.) 

Goss,  J. — ^A  strong  petition  for  rehearing 
has  been  filed.  The  writer  can  add  but  little 
to  what  has  been  well  said  in  the  main  opin- 
ion by  Justice  Bruce.  As  the  only  statuteb- 
identical  with  our  statute  of  peculiar  phrase- 
ology are  those  of  Kansas  and  Iowa,  deci- 
sions from  those  states  should  have  great 
weight  in  declaring  the  construction  of  our 
statute.  Especially  is  this  so  when  it  had 
received  a  construction  by  the  supreme  court 
of  Kansas  before  or  practically  contempora- 
neous with  its  adoption  here.  The  decision 
in  1876  of  Kansas  Pac.  R.  Co.  ▼.  Thacher^ 
17  Kan.  92,  characteristic  of  opinions  writ^ 
ten  by  Justice  Brewer,  left  little  unsaid.  It 
is  directly  in  point,  and  supports  every  con- 
tention of  the  plaintiffs,  and  is  based  on  the 
same  statute.  That  decision  has  ever  con- 
tinued without  modification  as  the  law  of 
that  state  and  as  a  satisfactory  construction 
of  the  statute  before  us.  Smith  v.  Chicago, 
etc.  R.  Co.  66  la.  720,  10  N.  W.  244,  the 
first  pronouncement  of  the  supreme  court 
of  Iowa  on  the  subject  in  tort  action,  cites 
and  follows  the  Kansas  case,  and  has  like- 
wise remained  the  law  of  that  state.  Thia 
statute  was  adopted  as  §  9  of  chapter  18  of 
Revised  Codes  of  Dakota  territory  in  1877 
prior  to  its  construction  in  Iowa,  but  one 
year  after  it  had  been  construed  in  Kansas. 
With  the  adoption  of  the  [131]  statute  fron» 
Kansas  was  also  adopted  its  construction » 
and  this  is  true  whether  it  was  indirectly 
adopted  therefrom  through  Iowa  or  directly 
from  Ejinsas.  The  statute  first  appeared  ht 
Iowa  as  §  2  of  chapter  167  of  Laws  of  1870. 
It  existed  prior  to  1866  in  Kansas. 

Up  to  two  years  ago  Minnesota  had  a  stat- 
ute somewhat  similar,  which  read,  "upon 
money  in  the  hands  of  the  adverse  party,*' 
instead  of  like  ours,  "upon  money  due  his 
client  in  the  hands  of  the  adverse  party." 
The  Minnesota  holding,  Anderson  v.  Itasca 
Lumber  Co.  86  Minn.  480,  91  N.  W.  12,  291. 
has  been  against  the  right  to  a  lien  on  set- 
tlement before  judgment  until  the  holding 
in  Desaman  v.  Butler,  118  Minn.  198,  136 
N.  W.  747,  Ann.  Cas.  1913E  643,  holding 
that  a  collusive  settlement  after  verdict  ren- 
ders the  party  against  whom  the  verdict 
was  had  liable  for  an  attorney's  lien  as  for 
the  settlement  of  a  judgment.     See  note  to- 
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Ann.  Cas.  1913E  646.  Nebraska  and  Min- 
nesota long  had  the  same  statute.  It  is  sig- 
nificant that  on  the  identical  statute,  as  so 
construed  in  Minnesota,  Nebraska  in  Corson 
V.  Lewis,  77  Neb.  454,  114  N.  W.  281,  has 
elected  to  follow  Kansas  and  Iowa,  whose 
statute  we  have.  After  answering  every 
contention  maue  by  respondent's  counsel  in 
the  instant  case,  including  that  of  nonassign- 
ability of  causes  of  action  for  tort,  the  Ne- 
braska supreme  court  in  1907  said:  "We 
prefer  to  follow  the  courts  of  Kansas  and 
Iowa  in  holding  that  in  a  pending  cause 
of  this  nature,  notice  of  an  attorney's  lien 
properly  given  binds  the  defendant,  so  that 
a  settlement  between  the  parties  and  pay- 
ment before  judgment  will  not  operate  to 
defeat  the  attorney's  right." 

And  legislation  in  at  least  three  of  the 
states  whose  precedent  we  are  urged  to  adopt, 
viz..  New  York,  Minnesota,  and  Wisconsin, 
establishes  that  the  early  statutes,  as  con- 
strued in  those  states,  were  so  unsatisfactory 
in  practice  as  to  cause  the  enactment  of 
unequivocal  statutes  granting  the  attorney 
«  lien  on  the  cause  of  action  whether  in 
tort  or  in  contract.  Subdivision  3  of  §  4955, 
Minn.  Gen.  Stat.  1913,  amending  prior  law, 
and  Smelker  v.  Chicago,  etc.  K.  Co.  106  Wis. 
135,  81  N.  W.  994.  In  Fischer-Hansen  v. 
Brooklyn  Heights  R.  Co.  173  N.  Y.  492, 
66  N.  £.  395,  13  Am.  Neg.  Rep.  396,  Justice 
Vann  reviews  the  legislation  of  that  state. 
This  case  is  als»  authority  for  the  kind  of 
action  brought  in  the  instant  case, — a  sepa- 
rate action  in  equity  to  define,  determine, 
and  enforce  the  attorney's  lien  of  the  plain- 
tiffs, [132]  instead  of  the  procedure  some- 
times used  in  some  other  states,  that  of  con- 
tinuing proceedings  entitled  as  in  the  former 
action  or  by  intervening  therein,  as  illus- 
trated by  Besaman  v.  Butler  and  Corson 
v.  Lewis,  supra,  respectively.  See  note  in 
51  Am.  St.  Rep.  251;  also  discussion  in  text 
with  ditation  of  authority  at  2  R.  C.  L. 
1080-1086.  Here  a  statutory  attorney's 
charging  lien,  sought  to  be  enforced  by  an 
independent  action  in  equity,  is  being  dealt 
with.  No  common- law  lien  rules  apply. 
The  trend  of  decisions  is  toward  adequate 
protection  to  the  attorney  against  unjust 
and  inequitable  settlements.  My  conclusion 
is  that  this  lien  existed  in  an  inchoate  form 
from  and  after  notice  thereof  given  until 
a  condition  arose  whereunder  it  became  com- 
plete; and  such  was  the  situation  immediate- 
ly  upon  the  agreement  made  between  the 
client  and  the  defendant,  whereby  the  un- 
liquidated liability  in  tort  became  converted 
into  an  amount  certain  and  a  recovery  in 
the  action.  Standidge  v.  Chicago  Rys.  Co. 
254  111.  524,  40  L.R.A.(N.S.)  529,  98  N. 
E.  963,  Ann.  Cas.  1913C  65.  Thereupon  the 
lien  of  the  attorney  immediately  attached  to 


the  fund,  whatever  its  form.  It  was  then 
money  due  "in  the  hands  of  the  adverse 
party"  within  the  meaning  and  intent  of 
the  statute. 

Nor  is  the  right  of  the  defendant  to  buy 
its  peace  involved;  nor  is  the  right  of  the 
plaintiff  to  make  a  bona  fide  settlement  with 
defendant  necessary  to  be  considered.  As  to 
these  respective  rights  the  courts  of  all 
states,  those  denying  as  well  as  those  grant- 
ing the  attorney's  lien,  are  in  accord.  Courts 
have  the  power,  and  exercise  it,  to  protect 
the  client  from  the  imscrupulous  attorney 
whenever  necessary,  and  that  power  must 
not  be  confused  or  confounded  with  authority 
to  likewise  preserve  the  attorney's  rights 
from  his  unscrupulous  client  in  a  collusive 
settlement  with  a  naturally  unfriendly  de- 
fendant. These  questions  are  discussed  in 
Fischer-Hansen  v.  Brooklyn  Heights  R.  Co., 
aiid  in  Besaman  v.  Butler  supra,  and  cases 
cited.  Paragraph  13  of  the  complaint 
charges  a  collusive  and  fraudulent  settlement 
''secretly  for  the  purpose  of  cheating  and 
defrauding  said  firm  out  of  their  attorney 
fees  in  said  action."  As  the  lien  attached 
to  this  money  in  the  hands  of  the  opposite 
party  in  that  pending  action  before  its  pay- 
ment to  the  plaintiff  in  that  action,  it  was 
not  discharged  by  said  payment;  and  for 
the  purposes  of  this  action,  to  the  amount 
of  the  lien,  the  fund  is  to  be  treated  as  still 
in  the  hands  of  the  defendant  company  and 
subject  [133]  to  court  order.  This  assumes, 
of  course,  on  demurrer  only,  the  truth  of  all 
matters  in  the  complaint. 

Rehearing  is   denied. 

NOTSS. 

Idem  of  Attorney  as  ExteadiBs  to  Ae- 

tlon  for  Tort. 

QeneraUy, 

The  common-law  rule  is  that  since  a  cause 
of  action  for  tort  is  imassignable  an  at- 
torney's lien  will  not  attach  thereto  until 
after  the  rendition  of  judgment  therein,  and 
that  rule  apparently  obtains  in  several  juris- 
dictions. Lamont  v.  Washington,  etc.  R  Co. 
2  Mackey  (D.  C.)  502,  47  Am.  Rep.  268; 
Hanna  v.  Island  Coal  Co.  5  Ind.  App.  163, 
31  N.  E.  846,  51  Am.  St.  Rep.  246;  Grand 
Rapids,  etc.  R.  Co.  v.  Cheboygan  Circuit 
Judge,  161  Mich.  181,  126  N.  W.  56,  137  Am. 
St.  Rep.  495;  Weller  v.  Jersey  City,  etc. 
R.  Co.  66  N.  J.  Eq.  11,  57  Atl.  730;  Tyler 
V.  Superior  Ct.  30  R.  I.  107,  73  Atl.  467, 
23  L.R.A.(N.S.)    1045. 

The  common-law  rule  has  also  been  de- 
clared in  early  cases  in  a  number  of  juris- 
dictions wherein  by  virtue  of  statutes  here- 
after   discussed    a    lien    on    a   cause    of   ac- 
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tion  for  tort  is  now  held  to  exist.  Henchey 
V.  Chicago,  41  III.  136;  North  Chicago  St. 
R.  Co.  V.  Ackley,  171  111.  100,  49  N.  E.  222, 
44  L.R.A.  177;  Hammons  v.  Great  Northern 
R.  Co.  53  Minn.  249,  54  N.  W.  1108;  Ander- 
son  V.  Itasca  Lumber  Co.  86  Minn.  480,  91 
N.  W.  12,  291;  Nielsen  v.  Albert  Lea,  91 
Minn.  388,  98  N.  W.  195;  Boogren  v.  St. 
Paul  City  R.  Co.  97  Minn.  51,  106  N.  W. 
104,  114  Am.  St.  Rep.  691,  3  L.R.A.(N.S.) 
379;  Quincey  v.  Francis,  5  Abb.  N.  Cas.  (N. 
Y.)  286;  Wade  v.  Orton,  12  Abb.  Pr.  N. 
S.  (N.  Y.)  444;  Pulver  v.  Harris,  52  N. 
Y.  73.  62  Barb.  500;  Coughlin  v.  New  York, 
etc.  R.  Co.  71  N.  Y.  443,  27  Am.  Rep.  75; 
Randall  v.  VanWagenen,  115  N.  Y.  527,  22 
N.  E.  361,  12  Am.  St.  Rep.  828;  Keane  v. 
Keane,  86  Hun  159,  33  N.  Y.  S.  250;  Oliwell 
V.  Verdenhalven,  17  Civ.  Pro.  362,  7  N.  Y. 
S.  99.  See  also  Desaman  v.  Butler,  118 
Minn.  198,  Ann.  Cas.  191 3E  643,  136  N.  W. 
747.  See  also  Sweet  v.  Bartlett,  4  Sandf. 
(N.  Y.)  661.  See  also  Wright  v.  Wright, 
70  N.  Y.  98.  Compare  Kusterer  v.  Beaver 
Dam,  56  Wis.  471,  14  N.  W.  617,  43  Am. 
Rep.  725. 

A  statute  giving  to  an  attorney  a  lien 
on  the  cause  of  action  or  on  the  money  due 
to  his  client  from  the  adverse  party  "in  any 
action''  in  which  he  is  employed  or  by  the 
use  of  similar  general  terms  indicating  no 
intention  of  confining  the  lien  to  actions  on 
contract  gives  a  lien  on  a  cause  of  action 
for  tort.  Miller  v.  Houston,  27  Colo.  App. 
89,  136  Pac.  786;  Coleman  v.  Ryan,  58  Ga. 
132;  Standidge  v.  Chicago  Rys.  Co.  254  111. 
524,  Ann.  Cas.  1913C  65,  98  N.  E.  963, 
40  L.R.A.(N.S.)  529;  Smith  v.  Chicago,  etc. 
R.  Co.  56  la.  720,  10  N.  W.  244;  Winslow 
V.  Central  Iowa  R.  Co.  71  la.  197,  32  N. 
W.  331;  Gibson  v.  Chicago,  etc.  R.  Co. 
122  la.  565;  98  N.  W.  474;  Barthell  v.  Chi- 
cago, etc.  R.  Co.  138  la.  688,  116  N.  W. 
813;  Cheshire  v.  Des  Moines  City  R.  Co.  153 
la.  88,  133  N.  W.  324;  Kansas  Pac.  R.  Co. 
v.  Thacher,  17  Kan.  92;  Anderson  v.  Metro- 
politan St.  R.  Co.  10  Kan.  App.  576,  61  Pac. 
982;  Castigliano  v.  Great  Northern  R.  Co. 
J  29  Minn.  279,  152  N.  W.  413;  Yonge  v. 
St.  Louis  Trftnsit  Co.  109  Mo.  App.  235, 
84  S.  W.  184;  Corson  v.  Lewis,  77  Neb.  449, 
114  N.  W.  281;  Fischer-Hansen  v.  Brooklyn 
Heights  R.  Co.  173  N.  Y.  492,  66  N.  E.  396 ; 
O'Brien  v.  Mut.  Ry.  Co.  27  App.  Div.  1, 
50  N.  Y.  S.  159;  Astrand  v.  Brooklyn  Heights 
R.  Co.  24  Misc.  92,  63  N.  Y.  S.  294;  Illinois 
Cent.  R.  Co.  v.  Wells,  104  Tenn.  706,  69  S. 
W.  1041;  Tompkins  v.  Nashville,  etc.  R,  Ca 
no  Tenn.  157,  72  S.  W.  116,  100  Am.  St. 
Rep.  795,  61  L.R.A.  340;  Gulf,  etc.  R.  Co.  v. 
Eldredge,  36  Tex.  Civ.  App.  467,  80  S.  W. 
566;  Smelker  ▼.  Chicago,  etc.  R.  Co.  106 
Wis.  136,  81  N.  W.  994.  And  see  the  re- 
ported ease.  See  also  Alexander  ▼.  Grand 
Ave.  R.  Co.  64  Mo.  App.  66. 


Thus  a  statute  whereby  a  lien  is  given  to 
attorneys  on  all  claims  and  demands  and 
on  all  judgments  due  or  to  become  due 
from  any  client,  gives  a  lien  on  a  cause  of 
action  in  tort.  Miller  v.  Houston,  27  Colo. 
App.  89,  146  Pac.  786.  In  that  case  it  ap- 
peared that  the  parties  to  a  breach  of  prom- 
ise suit  settled  after  the  commencement  of 
the  action  without  the  knowledge  of  the 
plaintiff's  attorney,  whose  contract  was  for 
one-third  of  the  recovery.  The  court  in 
holding  that  the  attorney  had  a  lien  said.- 
"There  is  nothing  in  the  statute  indicating 
a  purpose  of  the  legislature  to  exclude  causes 
of  action  for  personal  injuries  from  the  lien 
act.  There  is  every  reason  why  such  causes 
of  action  should  be  included  therein.  Under 
the  recent  development  of  our  great  factory 
system,  extensive  power,  transportation, 
mining  and  other  developments,  serious  per- 
sonal injuries  and  accidental  deaths  are 
constantly  taking  place  among  the  wage 
earners  and  persons  of  small  means.  Their 
suits  are  generally  presented,  and  necessarily 
so,  for  a  portion  of  the  amount  to  be  re- 
covered as  a  contingent  fee.  W^ithout  this 
privilege  it  would  be  most  difllicult,  if  not 
impossible,  for  most  of  the  injured  ones,  or 
the  relatives  of  the  dead  ones,  to  enjoy 
the  privileges  of  the  courts  in  collecting  dam- 
ages for  such  injuries  by  reason  of  the  lack 
of  necessary  means  to  employ  counsel.  How- 
ever, without  this  statute,  we  do  not  under-- 
stand  that  the  courts,  generally  in  England 
or  America,  permitted  collusive  settlements 
between  plaintiffs  and  defendants  for  the 
purpose  of  depriving  the  attorney  of  the 
plaintiff  of  the  value  of  his  services,  which 
made  such  settlement  possible.  While  pub- 
lic policy  favors  settlements  and  cessations 
of  litigation,  it  does  not  favor  them  by  col- 
lusion and  fraud  upon  other  vested  rights 
in  the  subject  of  the  action." 

A  statute  which  by  its  terms  gives  an  at 
torney  a  lien  on  "money  due  his  client  in 
the  hands  of  an  adverse  party"  without 
specifically  confining  it  to  actions  on  contract, 
entitles  an  attorney  to  a  lien  on  an  action 
for  tort.  Smith  v.  Chicago,  etc.  R.  Co.  56 
la.  720,  10  N.  W.  244,  wherein  the  court 
said:  "We  come  next  to  inquire  whether 
the  actions  in  which  an  attorney's  lien  can 
properly  be  claimed  are  limited  to  actions  on 
contract.  The  statute  provides  that  an  at- 
torney may  have  a  lien  upon  money  due  his 
client  in  the  hands  of  the  adverse  party 
in  'an  action,'  etc.  If  by  'an  action'  is  meant 
simply  an  action  upon  contract,  the  legis- 
lative intent  was  certainly  very  inexplicitly 
and  very  strangely  expressed.  We  can  see 
no  reason  for  leaving  the  word,  upon  con- 
tract, to  be  interpolated  by  judicial  construc- 
tion. But  it  is  said  that  the  necessity  for 
such  interpolation  appears  from  the  very 
nature  of  the  case.     It  is  said  that  there 
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cannot  be  money  due  the  claimant  in  the 
bands  of  the  adverse  party  in  an  action  where 
there  is  simply  a  liability  for  a  tort.  In  a 
certain  sense  this  is  true;  but  it  is  not  more 
true  than  that  there  cannot  be  money  due 
the  claimant,  in  the  hands  of  the  adverse 
party,  in  an  action  where  there  is  simply  a 
liability  upon  contract.  In  neither  case  is 
there  any  specific  money  upon  which  the  at- 
torney has  a  lien  in  the  sense  in  which  an 
innkeeper  has  a  lien  upon  the  trunk  of  his 
guest,  or  the  landlord  upon  the  personal  prop- 
erty of  his  tenant,  used  upon  the  premises 
during  the  tenancy.  An  attorney's  lien  is 
a  mere  right  to  demand  that  when  the  pay- 
ment of  the  money  due  the  attorney's  client 
comes  to  be  made,  whether  voluntarily  or 
involuntarily,  the  attorney's  claim  shall  be 
respected.  Viewing  the  lien  in  this  light, 
it  will  be  seen  at  once  that  there  is  no  more 
difHculty  in  allowing  it  in  an  action  brought 
lor  a  tort  than  in  an  action  brought  upon 
a  contract." 

A  statute  providing  that  "an  attorney  has 
a  lien  for  a  general  balance  of  compensation 
.  .  .  upon  money  due  to  his  client,  and 
in  the  hands  of  the  adverse  party,  in  an 
action  or  proceeding  in  which  the  attorney 
was  employed  from  the  time  of  giving  notice 
of  the  lien  to  that  party,"  gives  a  lien  on  a 
cause  of  action  for  tort.  Kansas  Pac.  R.  Co. 
V.  Thacher,  17  Kan.  92. 

As  to  the  oonstitutionality  of  a  statute 
giving  an  attorney  a  lien  on  a  cause  of  action 
for  tort,  see  the  note  to  Standidge  v.  Chicago 
R.  Co.  Ann.  Cas.  191dC  65. 

Betnedy  of  Attorney. 

The  courts  seem  to  differ  as  to  the  remedy 
to  be  pursued  by  an  attorney  against  the 
defendant  in  an  action  for  tort  who  settles 
with  the  plaintiff  without  the  attorney's 
knowledge. 

In  some  jurisdictions  where  an  attorney 
gives  notice  to  the  defendant  before  trial 
tliat  he  has  a  lien  on  the  cause  of  action, 
after  which  the  parties  settle  and  the  suit 
is  dismissed,  the  attorney  may  maintain  a 
separate  action  to  recover  the  amount  due 
on  his  lien,  and  in  such  an  action  the  client 
is  not  a  necessary  party.  Kansas  Pac.  R. 
Co.  V.  Thacher,  17  Kan.  92;  Yonge  v.  St. 
Louis  Transit  Co.  109  Mio.  App.  235,  84  S.  W. 
134.  And  see  the  reported  case.  And  in 
such  an  action  it  is  no  defense  that  the 
plaintiff  is  solvent  and  willing  to  pay.  Yonge 
v.  St.  Louis  Transit  Co.  supra. 

A  statutory  remedy  by  means  of  a  petition, 
is  not  exclusive,  but  cumulative,  and  an  at- 
torney is  not  precluded  from  bringing  an 
action  in  equity  to  enforce  his  lien;  and  this 
is  truii  though  the  relief  ultimately  granted 


is  in  tlie  form  of  a  money  judgment.  Fischer- 
Hansen  v.  Brooklyn  Heights  R.  Co.  173  N.  Y. 
492,  66  N.  E.  395.  Compare  O'Brien  v.  Met- 
ropolitan St.  R.  Co.  27  App.  Div.  1,  50  N. 
Y.  S.  169. 

It  was  held  in  Tompkins  v.  Nashville,  etc. 
R.  Co.  110  Tenn.  157,  72  S.  W.  116,  100  Am. 
St.  Rep.  795,  61  L.R.A.  340,  that  the  plaintiff 
was  not  precluded  from  directing  a  dismissal 
of  a  tort  action  without  prejudice  and  his 
attorney  could  not  object  to  a  dismissal  with- 
out his  consent;  nor  would  he  be  permitted 
to  prosecute  the  suit  to  a  judgment  for  his 
own  benefit.  In  Rowe  v.  Fogle,  88  Ky.  105, 
10  S.  W.  426,  2  L.R.A.  708,  it  was  held  that 
an  action  by  an  attorney  to  enforce  his  lien 
against  the  defendant  would  not  lie  where 
the  plaintiff  who  retained  the  attorney  dis- 
missed the  suit  in  good  faith  and  without 
receiving  anything,  the  attorney's  remedy  be- 
ing against  the  plaintiff  and  not  the  defend- 
ant. Compare  Wood  v.  Anders,  5  Bush  (Ky.) 
601. 

In  other  jurisdictiims  the  remedy  of  the 
attorney  in  case  of  a  settlement  by  the  client 
of  a  cause  of  action  for  tort  on  which  he 
has  a  lien  is  to  intervene  in  the  original 
action  and  continue  it  for  his  own  benefit. 
Coleman  v.  Ryan,  58  Ga.  132;  Corson  v. 
Lewis,  77  Neb.  449,  114  N.  W.  281;  Smeeker 
V.  Chicago,  etc.  R.  Co.  106  Wis.  135,  81  N. 
W.  994. 

An  attorney  who  notifies  the  defendant  of 
his  lien  in  a  tort  action  need  not  state  the 
amount  of  his  claim,  but  if  stated  the 
defendant  may  arrange  any  settlement  with 
the  plaintiff  not  inconsistent  with  the  at- 
torney's lien;  and  such  notice  when  served 
after  rendition  of  judgment,  which  is  reversed 
on  appeal,  is  sufiicient  without  serving  a  new 
notice,  and  any  settlement  made  after  the 
reversal  will  remain  subject  to  the  original 
notice.  Kansas  Pac.  R.  Co.  v.  Thacher,  17 
Kan.  92.  To  the  same  effect  see  Astrand  v. 
Brooklyn  Heights  R.  Co.  24  Misc.  92,  53 
N.  Y.  S.  294.  Nor  is  it  necessary  that  in 
such  notice  the  attorney  should  apprise  the 
defendant  of  any  of  the  terms  of  the  agree- 
ment existing  between  himself  and  the  plain- 
tiff in  order  to  put  the  defendant  on  inquiry. 
Grand  Rapids,  etc.  R.  Co.  v.  Cheboygan  Cir- 
cuit Judge,  161  Mich.  181,  126  N.  W.  56, 
137  Am.  St.  Rep.  495. 

To  nullify  a  settlement  made  in  good  faith 
between  the  parties,  proof  of  the  notice  sent 
to  the  defendant  by  the  attorney  seeking 
to  enforce  his  lien  must  be  satisfactory  and 
not  depend  on  mere  inferences.  Wright  v. 
Wright,  70  N.  Y.  98.  And  the  burden  is 
on  the  attorney  to  show  that  the  defendant 
had  notice  before  settlement.  Gulf,  etc.  R. 
Co.  V.  Eldredge,  35  Tex.  Civ.  467,  80  S.  W. 
556. 
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rORICK 

V. 

SHABOABD  AIB  LINE  RAILWAY. 

South  Carolina  Supreme  Court — October  14, 

1915. 

102  5.  Car.  276;  86  S.  B.  675. 


Master  and  Servant  —  Federal  Eni- 
plojrers'  Idabilitjr  Act  —  Eniployees 
Inolnded  — >  Car  Repairer. 

An  injury  received  by  a  car  repairer,  while 
raising  a  fallen  drawhead  to  standard  height 
during  the  temporary  stoppage  of  the  car  for 
that  purpose  while  in  interstate  transit,  falls 
within  the  federal  employers'  liability  act 
(Act  April  22,  1908,  c.  149,  35  Stat.  65  [Fed. 
St.  Ann.  1909  Supp.  p.  584]),  regulating  the 
liability  of  interstiate  carriers  to  employees. 

[See  Ann.  Cas.  1914C  164;  Ann.  Cas.  1916E 
472.] 

Assnmption  of  Risk. 

Whether  a  car  repairer  who  continued  at 
work  after  complaining  of  the  lack  of  a  cer- 
tain tool,  on  the  master's  promise  to  supply 
it,  assumed  the  risk  of  working  without  it 
so  as  to  bar  an  action  under  the  federal 
employers'  liability  act  (Fed.  St.  Ann.  1909 
Supp.  p.  584)  is  held  to  be  for  the  jury. 

[See  note  at  end  of  this  case.] 

Appeal  from  Common  Fleas  Circuit  Court, 
Lexii^gton  county:    Meacacingesi,  Judge. 

Action  by  J.  H.  Lorick,  plaintiff,  against 
Seaboard  Air  Line  Railway,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
Reversed. 

[277]  Action  by  J.  H.  Lorick  against  Sea- 
board Air  Line  Railway  brought  under  the 
Federal  Employers'  Liability  Act  for  an  in- 
jury sustained  by  him  while  engaged  in  re- 
pairing a  coupler  to  a  car  which  had  become 
out  of  repair,  in  transit  from  some  point  on 
the  line  of  the  Seaboard  Air  Line  Railway  to 
a  point  without  the  State  of  South  Carolina. 

Tlie  car  wa3  being  repaired  by  reason  of  the 
fact  that  a  connecting  road,  to  which  it  had 
been  tendered,  had  refused  to  receive  it  until 
repairs  were  made. 

The  testimony  tended  to  show  that  the 
plaintiff,  a  car  inspector,  was  not  provided 
with  a  jack,  which  was  necessary  to  make 
the  repairs  he  was  required  to  make,  and 
that  he  had  on  several  occasions  complained 
to  his  superior  officers,  agents  of  the  Sea- 
board Air  Line  Railway,  that  he  should  be 
provided  with  such  appliance,  and  the  prom- 
ise had  been  made  to  him,  the  last  time, 
about  three  weeks  before  the  accident,  that 
a  j«>ck  would  be  furnished  him. 

Not  having  the  necessary  appliance,  the 
only  way  in  which  he  could  raise  this  coupler 


was  to  use  his  shoulder  and  press  it  up,  and, 
in  doing  so,  he  sustained  an  injury  for  which 
the  action  was  brought. 

[278]  At  the  close  of  plaintiff's  evidence, 
the  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  plaintiff  had  assumed  the 
risk  of  the  work  and  that  there  was  no  com- 
pulsion for  him  to  do  this  work  at  that  time. 

From  order  granting  the  nonsuit,  plaintiff 
appeals. 

Frank  O.  Tompkins  and  Oeo.  Bell  Timmer- 
man  for  appellant. 

Lylea  d  Lylea  and  C  M.  Efird  for  re- 
spondent. 

Watts,  J. — The  exception  raises  but  one 
point,  and  that  is  that  the  presiding  Judge 
erred  in  granting  the  nonsuit,  when  the  evi- 
dence showed  facts  that  should  have  been 
submitted  to  the  jury  for  their  determination. 
It  is  conceded  by  both  sides  that  the  plaintiff 
brought  his  case  under  the  Federal  Employ- 
ers' Liability  Act,  as  it  was  shown  clearly 
by  the  evidence  that  the  car  was  to  be  taken 
from  one  State  to  another  State,  and  watt 
engaged  in  interstate  commerce  at  the  time 
plaintiff  was  making  repairs  on  it.  This 
being  the  case,  the  Federal  Safety  Appliance 
Act  also  applies  (36  Stat,  at  L.  298,  chap. 
160,  Fed.  St.  Ann.  1912  Supp.  p.  335,  Com- 
piled Stats.  1913,  sec.  8617).  Section  4  oi 
this  act,  known  as  the  act  of  1 893,  as  amended 
in  1903  and  1910,  is  as  follows:  'That  anv 
common  carrier  subject  to  this  act  using, 
hauling,  or  permitting  to  be  used  or  hauled 
on  its  line,  any  car  subject  to  the  require- 
ments of  this  act  not  [279]  equipped  as  pro- 
vided in  this  act,  shall  be  liable  to  a  penalty 

of  one  hundred  dollars  for  each  and  even- 

• 

such  violation,  to  be  recovered  as  provided  in 
section  six  of  the  act  of  March  2,  1893,  as 
amended  April  1,  1896 :  Provided,  That  where 
any  car  shall  have  been  properly  equipped, 
as  provided  in  this  act  and  the  other  acts 
mentioned  herein,  and  such  equipment  shall 
have  become  defective  or  insecure  while  such 
car  was  being  used  by  such  carrier  upon  its 
line  of  railroad,  such  car  may  be  hauled  from 
the  place  where  such  equipment  was  first 
discovered  to  be  defective  or  insecure  to  the 
nearest  available  point  where  such  car  can 
be  repaired,  without  liability  for  the  penal- 
ties imposed  by  section  4  of  this  act  o**  sec- 
tion 6  of  the  act  of  March  2,  1893,  as  amend- 
ed by  the  acts  of  April  1,  1896,  if  such 
movement  is  necessary  to  make  such  repairs, 
and  such  repairs  cannot  be  made  except  at 
such  repair  point;  and  such  movement  of 
hauling  of  such  car  shall  be  at  the  sole  risk 
of  the  carrier,  and  nothing  in  this  section 
shall  be  construed  to  relieve  such  carrier 
from  liability  in  any  remedial  action  for  the 
death   or   injury   of   any   railroad   employee 
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caused  to  such  employee  by  reason  of  or  in 
connection  with  the  movement  or  hauling  of 
such  car  with  equipment  which  is  defective 
or  insecure  or  which  is  not  maintained  in 
accordance  with  the  requirements  of  this  act 
and  the  other  acts  herein  referred  to;  and 
nothing  in  this  proviso  shall  be  construed  to 
permit  the  hauling  of  defective  cars  by  means 
of  chains  instead  of  drawbars,  in  revenue 
trains  or  in  association  with  other  cars  that 
are  commercially  used,  unless  such  defective 
cars  contain  live  stock  or  'perishable'  freight." 

The  provision  of  this  section  applicable  to 
the  question  has  been  construed  by  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States  in  the  case  of  U.  S.  v.  Erie  R.  Co. 
237  U.  S.  402,  36  S.  Ct.  621,  59  U.  S.  (L. 
ed.)  1019,  where  the  following  language  is 
used:  "The  hauling  of  the  cars  with  defec- 
tive equipment  was  clearly  in  contravention 
of  the  statute.  While  section  4  of  the  act 
of  1910  permits  [280]  such  cars  to  be  hauled 
without  liability  for  the  statutory  penalty, 
from  the  place  where  the  defects  are  discov- 
ered to  the  nearest  available  point  for  mak- 
ing repairs,  it  distinctly  excludes  from  this 
permission  all  cars  which  can  be  repaired 
ai  the  place  where  they  are  found  to  be  de- 
fective, and  also  declares  that  nothing  therein 
shall  be  construed  to  permit  the  hauling  of 
defective  cars  by  means  of  chains  instead  of 
drawbars  in  association  with  other  cars  in 
commercial  use,  unless  the  defective  cars 
'contain  live  stock  or  perishable  freight.' 
Six  of  the  cars  that  were  hauled  while  their 
equipment  was  defective  could  have  been 
readily  repaired  at  the  place  where  the  de- 
fects  were  discovered,  which  was  before  the 
hauling  began.  The  remaining  two  were 
hauled  by  means  of  chains  instead  of  draw- 
bars in  association  with  other  cars  in  com- 
mercial ube,  and  it  is  not  claimed  that  they 
contained  live  stock  or  perishable  freight." 

This  act  applies  to  all  trains  of  cars  en- 
gaged in  interstate  commerce  and  all  vehicles 
in  connection  therewith.  Southern  R.  Co.  v. 
U.  S.  222  U.  S.  20,  56  U.  S.  (L.  ed.)  72,  32 
S.  Ct.  2.  The  evidence  in  this  case  shows 
that  the  defendant  was  engaged  in  trans- 
ferring the  defective  car  in  question  from 
one  State  to  another,  and  comes  within  the 
meaning  of  the  Federal  Employers'  Liability 
Act  of  April  22,  1908  (Fed.  St.  Ann,  1909 
Supp.  p.  584). 

It  is  the  settled  law  of  this  State,  that  the 
servant  assumes  the  ordinary  risk  incident 
to  his  labor,  but  he  does  not  assume  such 
risks  as  may  be  caused  by  the  master  n^li- 
gently  failing  to  furnish  suitable  appliances 
to  peVform  his  work,  but  if  the  servant  con- 
tinues in  the  service  with  knowledge  of  such 
defective  appliances  he  is  deemed  to  have 
waived  the  master's  negligence,  and  to  have 
aasumed  the  risk  in   spite  of  the   master's 


negligence;  but  if  he  complains  of,  and  calls 
attention  to  the  defect,  and  there  is  a  prom- 
ise on  the  part  of  the  master  to  furnish  such 
suitable  appliances  as  it  is  his  duty  to  do, 
and  the  employee,  while  remaining  there- 
after in  the  master's  service  is  injured,  [281] 
it  is  a  question  for  the  jury  to  determine 
whether  the  employee,  by  remaining  in  the 
master's  service,  assumes  such  risk. 

"The  remaining  in  master's  service  by  an 
employee,  after  knowledge  of  an  alleged  de- 
fect in  the  instrumentalities  to  be  furnished 
by  the  master,  is  not,  as  a  matter  of  law,  an 
assumption  of  risk  by  the  employee.  Whether 
the  employee  assumed  the  risk,  is  a  question 
for  the  jury,  to  be  determined  from  all  the 
circumstances  of  the  case."  Mew  v.  Charles- 
ton, etc.  B.  Co.  55  S.  C.  101,  32  S.  E.  828. 
''A  promise  by  the  master  to  remedy  a  de- 
fect tends  to  rebut  the  inference  of  waiver 
of  the  defect  by  the  servant's  remaining  in 
the  master's  service  after  knowledge.  If  the 
servant  continued  in  discharge  of  his  duties, 
relying  on  the  master's  promise  to  remove  the 
defect,  he  could  not  be  said  to  have  waived 
such  defect.  The  jury  was  the  tribunal  to 
determine  this  question  in  this  case."  Pow- 
ers V.  Standard  Oil  Co.  53  S.  C.  363,  31  S. 
£.  276.  As  to  the  same  principle,  see  Bodie 
V.  Charleston,  etc.  R.  Co.  61  S.  C.  478,  39 
S.  E.  715;  McCarley  v.  Manufacturing  Com- 
pany, 75  S.  C.  390,  56  S.  E.  1;  Hankinson 
V.  Charleston,  etc.  R.  Co.  94  S.  C.  154,  77 
S.  £.  863. 

The  law  of  assumption  of  risk  as  settled 
by  the  Supreme  Court  of  United  States  in 
Seaboard  Air  Line  R.  Co.  v.  Horton,  233  U. 
S.  504,  34  S.  Ct.  635,  58  U.  S.  (L.  ed.)  1070, 
L.R.A.1915C  1,  Ann.  Cas.  1915B  475,  is  as 
follows:  ".  .  .  Such  dangers  as  are  nor- 
mally and  necessarily  incident  to  the  occu- 
pation are  presumably  taken  into  the  account 
in  fixing  the  rate  of  wages.  And  a  workman 
of  mature  years  is  taken  to  assume  risks  of 
this  sort,  whether  he  is  actually  aware  of 
them  or  not.  But  risks  of  another  sort,  not 
naturally  incident  to  the  occupation,  may 
arise  out  of  the  failure  of  the  employer  to 
exercise  due  care  with  respect  to  providing 
a  safe  place  of  work  and  suitable  and  safe 
appliances  for  the  work.  These  the  employee 
is  not  treated  as  assuming  until  he  becomes 
aware  of  the  defect  or  disrepair  and  of  the 
risk  arising  from  [282]  it,  unless  defect  and 
risk  alike  are  so  obvious  that  an  ordinarily 
prudent  person  under  the  circumstances 
would  have  observed  and  appreciated  them. 
These  distinctions  have  been  recognized  and 
applied  in  numerous  decisions  of  this  Court. 
(Here    the    Court   cites   number    of    cases.) 

•         •         • 

"When  the  employee  does  know  of  the  de- 
fect, and  appreciates  the  risk  that  is  at- 
tributable to  it,  then  if  he  continues  in  the 
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employment  without  objection,  or  without 
obtaining  from  the  emp.>oyer  or  his  represen- 
tative an  assurance  that  the  defect  will  be 
remedied,  the  employee  assumes  the  risk, 
even  though  it  arise  out  of  the  master's 
breach  of  duty.  If,  however,  there  be  a  prom- 
ise of  reparation,  then  during  such  time  as 
may  be  reasonably  required  for  its  perform- 
ance, or  until  the  particular  time  specified 
for  its  performance,  the  employee,  relying 
upon  the  promise,  does  not  assume  the  risk 
unless  at  least  the  danger  be  so  imminent 
that  no  ordinarily  prudent  man  under  the 
circumstances  would  rely  upon  such  prom- 
ise." (Here  the  Court  cites  number  of 
cases. ) 

It  has  also  been  held  where  there  is  a  con- 
flict of  testimony  as  to  the  assumption  of 
risk,  it  is  a  question  to  be  decided  by  the 
jwry. 

This  has  always  been  the  law  of  this  State, 
and  BO,  also,  determined  b/  the  Supreme 
Court  of  United  States  in  Mc€rOvem  v.  Phila- 
delphia, etc.  R.  Co.  235  U.  S.  389,  35 
S.  Ct.  127,  59  U.  8.  (L.  ed.)  283.  So  neither 
under  the  State  law,  nor  under  the  Federal 
law,  could  this  issue  be  determined  without 
submission  to  the  jury.  His  Honor  was  in 
error  in  granting  the  nonsuit,  and  the  order 
of  nonsuit  must  be  set  aside  and  reversed. 

Reversed. 

Gary,  C.  J.,  and  Hydrick  and  Gage,  JJ., 
concur  in  the  opinion  of  the  Court. 

Fbaseb,  J.  (dissenting),'^!  dissent.  I 
think  the  evidence  shows  that  the  plaintiff 
injured  himself. 


NOTE. 

The  reported  case,  recognizing  the  doctrine 
that  with  certain  exceptions  the  common-law 
rule  of  assumption  of  risk  applies  in  an  ac- 
tion under  the  federal  employers'  liability 
act  (Fed.  St  Ann.  1009  Supp.  p.  584),  holds 
that  it  is  a  question  for  the  jury  whether 
the  risk  of  injury  was  assumed  by  a  railroad 
repair  man  who  continued  to  work  without 
an  appliance  needed  in  his  work  for  three 
weeks  after  he  had  complained  of  the  lack  of 
that  appliance  and  the  master  had  promised 
to  furnish  it.  The  assumption  of  risk  under 
the  federal  employers'  liability  act  is  dis- 
cussed in  the  note  to  Seaboard  Air  Line  Ry. 
V.  Horton,  Ann.  Gas.  1915B  475. 


rOUISVILLE  AND  NASHVTLIiE 
BOAD  COMPANY 

V. 

O'BRIEN. 


Kentucky  Court  of  Appeals — February  10, 

1916. 


les  Ky.  4:03;  182  S.  W,  227. 


Carrier*  of  Goods  —  Belay  ia  Tri 
.  portatlon  —  Bamases. 

In  an  action  for  damages  to  shipments  of 
tobacco,  limited  by  the  trial  court  to  the 
damages  resulting  from  an  unreasonable  de- 
lay between  an  intermediate  point  and  des- 
tination, and  to  the  difference  between  the 
market  value  of  the  damaged  shipment  when 
delivered  and  its  market  value  when  it  should 
have  been  delivered,  the  evidence  is  held  to 
sustain  a  verdict  for  plaintiff  for  $1,000. 

Instmotions  -^  Abstraet  Instmetiom. 

In  an  action  against  a  carrier  for  damages 
to  shipments  of  tobacco,  an  instruction  that 
it  was  the  duty  of  the  defendant  and  its 
connecting  carriers,  after  the  tobacco  had 
been  damaged  by  flood  at  an  intermediate 
point,  and  as  soon  as  conditions  there  would 
permit,  to  promptly  carry  it  to  destination, 
and  that  defendant  and  its  connecting  car- 
riers failed  to  perform  such  duty  by  reason 
of  which  the  tobacco  was  further  damaged, 
in  so  far  as  bearing  on  the  question  of 
promptness,  merely  prefatory  and  abstract, 
and  not  submitting  the  question  itself,  is  not 
prejudicial  to  defendant. 

Assninption  of  Faots  in  lastmetioB. 

Where  tobacco  in  transit  was  damaged  and 
delayed  by  flood,  and  it  appeared  that  even 
after  the  shipment  was  started  from  that 
point  to  destination  the  tracks  were  in  bad 
condition,  though  it  did  not  appear  that  such 
condition  was  the  cause  of  the  delay,  that 
there  was  a  through  train  to  destination,  and 
that  the  usual  shipping  time  between  the 
place  of  origin  and  delivery  was  about  Ave 
days,  and  that  there  was  a  delay  of  twenty 
days  from  the  intermediate  point,  the  court 
did  not  err  in  assuming  that  the  delay  was 
unreasonable. 

Same. 

In  such  case,  where  the  evidence  showed 
that  the  longer  tobacco  was  permitted  to  re- 
main wet  the  greater  the  damage,  and  there 
was  no  evidence  to  the  contrary,  the  court 
did  not  err  in  assuming  that  the  tobacco  was% 
further  damaged  by  the  delay,  and  in  leaving 
the  extent  of  the  damage  to'  the  jury. 

Eridenoe   — >  Proanmptions   —  Antlioa- 
tioity  of  Beply  Iiottor. 

In  an  action  for  damages  t<}  shipments  of 
tobacco,  where  it  appeared  that  the  shipper 
wrote  a  letter  to  the  agent  of  the  terminal 
carrier  in  the  state  advising  him  of  the  dam- 
age, the  consignee's  or  agent's  refusal  to  ac- 
cept it,  and  presenting  a  claim  for  a  certr^n 
amount,  and  that  he  later  received  a  type- 
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written  letter  on  a  letterhead  of  the  terminal 
carrier,  office  of  its  freight  claim  adjuster, 
and  signed  by  such  adjuster,  addressed  to 
the  shipper  and  relating  to  its  claim,  and 
denying  responsibility  because  the  damage 
was  due  to  a  flood,  stating  its  sale  for  ship- 
per's account  and  balance  to  his  order,  such 
letter  is  prima  facie  genuine  and  admissible 
in  evidence  without  proof  of  the  handwriting 
or  other  proof  of  its  authenticity. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jefferson 
county,  Common  Pleas  Branch,  Fourth  Divi- 
sion. 

Action  by  E.  J.  O'Brien,  doing  business  as 
E.  J.  O'Brien  and  Company,  plaintiff,  against 
LouiAville  and  Nashville .  Railroad  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinian.     Atfibmed. 

T.  K.  Ileltn  and  Charles  H.  Moorman  for 
appellant. 

O'Doherty  d  Tonts  and  Thomas  C.  Mapoth- 
er  for  appellee. 

[404]  Clay,  C. — ^In  this  action  for  damages 
to  two  shipments  of  tobacco  from  Frankfort, 
Kentucky,  to  Jersey  City,  New  Jersey,  plain- 
tiff, £.  J.  O'Brien,  doing  business  as  £.  J. 
O'Brien  k  Company,  recovered  of  the  defend- 
ant, Louisville  &.  Nashville  Kailroad  Com- 
pany, a  verdict  and  judgment  for  $1,000.00. 
Defendant  appeals. 

Briefly  stated,  the  facts  are  as  follows: 
The  tobacco,  consisting  of  thirty-two  hogs- 
heads and  valued  at  $2,312.75,  was  delivered 
to  the  Louisville  &  Nashville  Kailroad  for 
shipment  on  the  afternoon  of  March  20,  1913. 
it  reached  Dayton,  Ohio,  on  the  afternoon  of 
March  24.  The  two  cars  containing  the  to- 
bacco were  then  delivered  to  the  Erie  Rail- 
road and  placed  in  a  through  train  due  to 
leave  the  same  day  at  10:15  P.  m.  Owing 
to  tlie  high  water  and  consequent  washouts 
Ix^tween  Dayton  and  Marion,  the  train  was 
held  for  about  three  hours  and  subsequently 
released.  The  ne.xt  morning  between  eight 
and  nine  o'clock  the  Lewistown  reservoir 
broke  and  the  city  of  Dayton  was  enveloped 
by  an  unprecedented  flood.  The  railroad  yard 
was  covered  by  water.  Many  of  the  cars 
were  completely  submerged.  The  water  on 
others  reached  to  a  point  three  or  four  feet 
above  the  trucks.  The  road  was  imable  to 
mc-**  any  trains  until  April  4.  The  cars  in 
({uestion  went  out  on  the  first  train.  The 
tracks  north  of  Davton  were  washed  out  and 
temporary  repairs  had  to  be  made  in  order 
to  get  the  train  over  after  the  water  went 
down.  It  was  about  three  weeks  before  nor- 
mal conditions  were  restored.  The  cars  in 
question    did    not    reach    Jersey    City    until 


April  20.  They  were  placed  on  a  siding  ad- 
joining the  Jarvis  warehouses.  Mr.  Jarvis 
inspected  the  tobacco.  At  a  distance  of  about 
three  feet  above  the  floor  of  the  cars  there 
was  a  dry  muddy  line  extending  the  full 
length  of  the  cars.  He  opened  one  of  the 
cars  and  saw  the  same  dry  muddy  line  on 
the  hogsheads.  He  then  advised  E.  J.  O'Brien 
ft  Company  of  the  condition  [405]  of  the 
tobacco  and  they  instructed  him  to  refuse 
delivery.  Richard  J.  Whallen,  plaintiff's 
manager  and  a  tobacco  expert  of  long  expe- 
rience, testified  that  although  the  tobacco 
was  damaged  by  water,  yet,  if  only  half  of 
the  hogsheads  were  submerged  and  the  to- 
bacco was  promptly  rehandled,  there  would 
be  a  salvage  of  from  50  to  75  per  cent.  On 
the  other  hand,  the  longer  it  was  permitted 
to  remain  wet  the  greater  would  be  the 
damage.  Over  the  objection  of  the  defend- 
ant, plaintiff  introduced  a  letter  which  he 
received  from  H.  C.  Barlowe,  freight  claim 
adjuster  of  the  Erie  Railroad,  in  reply  to 
one  which  he  had  addressed  the  Louisville 
agent  of  that  road,  stating  that  as  his  to- 
bacco was  refused,  the  railroad  was  com- 
pelled to  sell  it,  and  that  alter  paying  the 
advertising  and  other  expenses  of  sale  the 
net  amount  realized  was  $8.41. 

The  trial  court  held,  as  a  matter  of  law, 
that  the  unprecedented  flood  at  Dayton  was 
an  act  of  God  and  was  the  proximate  cause 
of  all  the  damage  that  accrued  prior  to  the 
time  the  tobacco  left  Dayton,  and  authorized 
the  jury  to  find  only  such  damages  as  re- 
sulted from  the  unreasonable  delay  between 
Dayton  and  Jersey  City.  The  court  further 
held,  as  a  matter  of  law,  that  there  was  an 
unreasonable  delay  and  authorized  the  inry 
to  find  for  plaintiff  the  difference  between  the 
market  value  of  the  damaged  tobacco  when 
delivered,  and  its  market  value  when  it 
should  have  been  delivered  at  Jersey  City. 

Defendant  insists  that  the  evidence  of  dam- 
age after  the  tobacco  left  Dayton  is  entirely 
too  speculative  to  justify  the  verdict.  This 
contention  is  based  on  the  ground  that  Whal- 
len, who  testified  on  the  subject,  did  not 
know  the  extent  of  the  damage  by  the  fiood 
or  the  condition  of  the  tobacco  when  it 
reached  Jersey  City.  It  appears,  however, 
that  the  water  line  reached  to  about  the 
middle  of  the  hogsheads,  and  there  is  no  evi- 
dence to  the  contrary.  His  opinion  of  the 
extent  of  the  salvage  was  based  on  this  fact. 
He  says  that  although  about  one-half  of  the 
tobacco  was  wet,  there  would  have  been  a 
salvage  of  from  60  to  75  per  cent  if  the  to- 
bacco had  been  promptly  delivered  and  re- 
handled.  It  is  true  that  no  one  testifies  to 
the  exact  condition  of  the  tobacco  when  it 
was  delivered  at  Jersey  City.  However,  the 
letter  of  the  freight  claim  adjuster  of  the 
Erie   Railroad   shows   that  the  tobacco  was 
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advertised  for  sale  and  sold  on  the  market, 
and  after  the  expenses  were  paid  the  net 
proceeds  [406]  amounted  to  $8.41.  In  other 
words,  the  tobacco  was  practically  worthless. 
The  uncontradicted  evidence  also  shows  that 
the  market  price  of  the  tobacco,  if  it  had 
been  delivered  in  an  undamaged  condition  at 
Jersey  City,  would  have  been  $2,312.75  plus 
the  cost  of  transportation,  amounting  to 
$181.47,  or  a  total  of  $2,494.22.  On  the  basis 
of  a  salvage  of  50  per  cent,  if  the  tobacco 
had  been  promptly  delivered  after  the  dam- 
age at  Dayton,  the  evidence  would  have  au- 
thorized a  verdict  of  $1,156.37.  On  the  basis 
of  a  salvage  of  75  per  cent,  the  evidence 
woul^  have  authorized  a  verdict  of  $1,734.57. 
As  the  tobacco  was  practically  worthless 
when  delivered,  and  as  the  verdict  of  $1,- 
000.00  is  less  than  the  lowest  sum  fixed  by 
the  witness,  or  the  sum  of  $1,156.37,  we  con- 
clude that  the  evidence  was  sufficient  not 
only  to  take  the  case  to  the  jury,  but  to 
sustain  the  verdict. 

The  point  is  also  made  that  the  trial  court 
erred  in  telling  the  jury  that  it  was  the  duty 
of  the  defendant  and  its  connecting  carriers 
after  the  tobacco  had  been  damaged  by  the 
flood  at  Dayton,  and  as  soon  as  the  flood 
conditions  at  that  place  would  permit,  to 
remove  the  said  tobacco  from  that  place  and 
promptly  carry  the  same  to  Jersey  City,  and 
to  deliver  it,  or  oflfer  to  deliver  it,  to  the 
plaintiff;  and  in  further  instructing  the  jury 
that  it  had  been  proven  by  imdisputed  evi- 
dence that  the  defendant  and  its  connecting 
carriers  failed  to  perform  this  duty,  and  by 
reason  thereof  the  tobacco  was  caused  to  be 
further  injured  and  damaged.  It  is  first  in- 
sisted that  the  instruction  imposed  on  the 
defendant  and  its  connecting  carriers  too 
high  a  degree  of  care.  Whether  this  be  true 
or  not  it  is  imnecessary  to  decide.  The  in- 
struction, in  so  far  as  it  bears  on  the  ques- 
tion of  promptness,  is  merely  perfunctory 
and  abstract.  The  question  itself  was  no4 
submitted  to  the  jury.  That  being  true,  de- 
fendant was  not  prejudiced  by  the  instruction 
unless  the  court  itself  erred  in  holding,  as  a 
matter  of  law,  that  there  was  an  unnecessary 
delay  in  the  shipments  after  they  left  Dayton, 
and  that  by  reason  thereof  the  tobacco  was 
further  damaged.  It  is  true  that  defendant 
shows  that»  even  after  April  24,  when  the 
shipments  were  started,  its  tracks  were  in 
bad  condition  by  reason  of  the  flood.  Defend- 
ant, however,  did  not  follow  this  statement 
up  and  actually  show  that  such  condition 
was  the  cause  of  the  delay.  It  did  not  un- 
dertake to  trace  the  cars  and  account  for  the 
delay  at  any  particular  [407]  point.  The 
evidenc(>  shows  that  the  usual  time  to  trans- 
port such  a  shipment,  even  from  Louisville, 
Kentucky,  is  about  five  days.  Dayton  is 
much  nearer  Jersey  City.     Prior  to  reaching 


Dayton  several  transfers  must  be  mad<? 
From  Dayton  to  Jersey  City  there  is  a 
through  train.  From  that  point  on  there 
was  a  delay  of  twenty  days.  In  view  of  the 
defendant's  failure  to  account  for  the  delay, 
the  court  did  not  err  in  assuming  that  the 
delay  was  unreasonable.  But  it  is  argued 
that  the  court  erred  in  assuming  that  the 
tobacco  was  injured  by  the  further  delay. 
On  this  point  the  evidence  shows  that  the 
longer  tobacco  is  permitted  to  remain  wet 
the  greater  the  damage.  There  is  no  evidence 
to  the  contrary.  The  courts  therefore,  had 
the  right  to  assume  that  the  tobacco  was 
further  damaged  and  to  leave  the  extent  of 
the  damage  to  the  jury. 

Another  ground  urged  for  reversal  is  the 
admission  of  the  letter  of  the  freight  claim 
adjuster  of  the  Erie  Railroad  without  pre- 
liminary proof  of  its  genuineness.  The  facts 
attending  the  introduction  of  the  letter  arc 
as  follows:  On  April  25,  1913,  plaintiff  wrote 
a  letter  to  S.  W.  Moore,  agent,  Erie  Railroad^ 
Louisville,  Kentucky,  in  which  he  advised 
him  of  the  damage  to  the  tobacco  in  question 
and  of  the  refusal  of  the  Jarvis  warehouses 
to  accept  it,  and  presented  a  claim  against 
the  Erie  Railroad  for  the  sum  of  $3,294.08. 
On  July  10,  plaintiff  received  a  typewritten 
letter  on  the  letterhead  of  the  Erie  Railroad. 
Company,  Office  of  Freight  Claim  Adjuster, 
purporting  to  be  signed  by  H.  C.  Barlow,  F.  C. 
A.  The  subject  of  the  letter  is  Claink 
E-151958— Ij&D.  The  letter  is  addressed  to 
Messrs.  E.  J.  O'Brien  k  Company,  Louisville, 
Kentucky.     It  begins  as  follows: 

"We  have  your  letter  of  April  26,  1913, 
addressed  to  Mr.  S.  W.  Moore,  our  agent  at 
Louisville,  Ky.,  enclosing  a  bill  for  $3,294.08, 
said  to  be  the  value  of  42  hhds.  of  tobacco 
damaged  in  transit." 

The  letter  goes  on  to  state  that  the  tobacco 
in  question  was  caught  in  the  flood  and  that 
the  company  was  not  responsible  because  the 
damages  were  due  to  an  act  of  God.  The 
letter  concluded  as  follows: 

"Inasmuch  as  the  tobacco  was  refused  and 
left  on  our  hands,  we  were  obliged  to  dispose 
of  same  in  the  interest  of  whom  it  may  con- 
cern, and  accordingly  turned  it  over  to  auc- 
tioneers^ who  disposed  of  it  to  the  best  pos- 
sible advantage,  the  net  amount  realized  being 
$8.41.  [408]  We  have  this  amount  on  hand 
after  taking  care  of  the  advertising  and  other 
expenses  of  sale." 

Professor  Greenleaf,  in  his  work  on  Evi- 
dence, Section  575c,  16th  Edition  says: 

"A  further  exception  to  the  rule  requiring 
proof  of  handwriting  has  been  admitted  in 
the  case  of  letters  received  in  reply  to  others 
proved  to  have  been  sent  to  the  party.  Thus, 
where  the  plaintiff's  attorney  wrote  a  letter 
addressed  to  the  defendant  at  his  residence, 
and  sent  it  by  the  post,  to  which  he  received 
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a  reply  purporting  to  be  from  the  defendant, 
it  was  held  that  the  letter  thus  received  was 
admissible  in  evidence,  without  proof  of  the 
defendant's  handwriting;  and  that  letters  of 
an  earlier  date,  in  the  same  handwriting, 
might  also  be  read,  without  other  proof." 

In  17  Oyc.  411,  the  rule  is  thus  stated: 

"A  letter  received  in  the  due  course  of  mail 
purporting  to  be  written  by  a  person  in 
answer  to  another  letter  proved  to  have  been 
sent  to  him  is  prima  facie  genuine,  and  Is 
admissible  in  evidence  without  proof  of  the 
handwriting  or  other  proof  of  its  authentic- 
ity." 

This  doctrine  has  been  approved  and  fol- 
lowed in  a  number  of  cases.  National  Ace. 
Soc.  V.  Spiro,  78  Fed.  774,  47  U.  S.  App. 
293,  24  C.  C.  A.  334;  White  v.  ToUiver, 
110  Ala.  300,  20  So.  97 ;  Dick  v.  Zimmerman, 
207  lU.  636,  69  N.  E.  754 ;  Davis  v.  Robinson, 
67  la,  365,  25  N.  W.  2«0;  Lyon  v.  RaUway 
Pass.  Afisur.  Co.  46  la.  631 ;  Melby  v.  Osborne, 
33  Minn.  492,  24  N.  W.  253 ;  Atlantic  Ins.  Co. 
▼.  Manning,  3  Colo.  224 ;  Chicago,  etc.  R.  Co.  v. 
Roberts,  10  Colo.  App.  87,  49  Pac.  428;  J.  H. 
Sanders  Pub.  Co.  v.  Emerson,  64  Mo.  App.  662. 

We  see  no  reason  why  the  rule  should  not 
be  extended  so  as  to  apply  to  the  facts  of 
this  case.  Here  plaintiff  proved  that  he  had 
sent  a  letter  to  S.  W^.  Moore,  agent  of  the 
Erie  Railroad  at  Louisville,  Kentucky.  Ho 
introduced  in  evidence  a  copy  of  the  letter. 
In  this  letter  he  asserted  a  claim  against 
the  railroad  for  damages  to  the  tobacco  in 
question.  The  natural  thing  for  the  agent 
to  do  would  be  to  send  the  letter  to  the 
particular  agent  of  the  company  having  juris- 
diction of  freight  claims.  The  letter  in  dis- 
pute shows  on  its  face  that  it  is  in  reply 
to  the  letter  of  plaintiff  addressed  to  S.  W. 
Moore,  the  local  agent  of  the  Erie  Road  at 
Louisville,  and  forwarded  to  the  writer.  It 
is  written  on  the  letter  head  of  the  Eric 
Railroad  and  purports  to  come  from  the 
office  of  the  [409]  freight  claim  adjuster  and 
to  have  been  signed  by  him.  The  letter 
shows  on  its  face  that  it  had  reference  to 
the  very  claim  asserted  by  plaintiff.  As  the 
purpose  of  plaintiff's  letter,  though  addressed 
to  the  agent  at  Louisville,  was  to  assert  a 
claim  against  the  company,  and  the  purpose 
of  the  reply,  though  coming  from  another 
agent,  was  to  deny  the  justice  of  the  claim 
against  the  company  and  to  show  what  dis- 
position was  made  of  the  tobacco,  the  effect 
is  the  same  as  if  plaintiff's  letter  had  been 
addressed  and  sent  to,  and  the  reply  bad 
been  signed  by  and  had  come  from  the  com- 
pany itself.  We,  therefore,  conclude  that  the 
facts  were  sufficient  to  make  out  a  prima 
facie  case  and  to  authorize  the  introduction 
of  the  letter  without  proof  of  its  genuineness. 

Finding  in  the  record  no  error  prejudicial 
to  the  substantial  rights  of  the  defendant,  it 


follows  that  the  judgment  should  be  affirmed 
and  it  is  so  ordered. 


NOTE. 

Presumption  as  to  Antlientloity  of  Iiet« 
ter  BeoelTed  in  Beply  to  Letter. 

Genuineness  of  Signature. 

Ordinarily  a  private  letter  is  not  admis- 
sible in  evidence  against  the  writer  without 
a  preliminary  showing  of  its  authenticity,  by 
proof  of  the  handwriting  or  otherwise.  See 
10  R.  C.  L.  title  Ei^idenoe,  p.  1151.  But  with 
respect  to  a  letter  received  in  the  due  course 
of  the  mail  and  purporting  to  come  from  a 
person  to  whom  a  letter  has  previoiisly  been 
sent  and  to  be  in  reply  thereto,  the  recent 
cases  are  in  accord  with  the  decision  in 
American  Bonding  Co.  v.  Ensey,  105  Md. 
211,  11  Ann.  Cas.  883,  in  holding  that  a 
presumption  of  fact  is  indulged  in  favor 
of  the  genuineness  of  the  signature  and  the 
letter  is  admissible  in  evidence  without  fur- 
ther authentication.  Central  of  Georgia  R. 
Co.  V.  Malone,  165  Ala.  432,  51  So.  730; 
Rike  V.  McHugh,  188  Ala.  237,  66  So.  452; 
American  Workmen  v.  James,  14  Ala.  App. 
477,  70  So.  976;  Barnham  v.  Delight  Bank, 
04  Ark.  158,  126  S.  W.  394 ;  Jones  v.  Cooke, 
25  App.  Cas.  (D.  C.)  524;  Illinois  Cent.  R. 
Co.  V.  MJessnard,  15  111.  App.  213;  Consoli- 
dated Perfume  Co.  v.  I^ational  Bank,  86  HI. 
App.  642;  Grayville  Water  Works  v.  Burdick, 
109  111.  App.  520;  Nichols  Shepard  Co.  v. 
Ringler,  135  la.  181,  112  N.  W.  543;  City 
Nat.  Bank  v.  Jordan,  139  la.  499,  117  N.  W. 
758;  Fisher  v.  Carter  (la.)  160  N.  W.  15; 
Lancaster  v.  Ames,  103  Me.  87,  68  Atl.  533, 
125  Am.  St.  Rep.  286,  17  L.R.A.(N.S.)  229; 
Connecticut  v.  Bradish,  14  Mass.  296 ;  Hoxsie 
V.  Empire  Lumber  Co.  41  Minn.  548,  43  N. 
W.  476;  J.  H.  Sanders  Pub.  Co.  v.  Emerson, 
64  Mo.  App.  662;  Hays  v.  General  Assembly 
American  Benev.  Assoc.  127  Mo.  App.  195, 
104  S.  W.  1141;  Hicks  v.  National  Surety 
Co.  169  Mo.  App.  479,  165  S.  W.  71;  Charles 
H.  Scholes  V.  Oppenheim,  136  N.  Y.  S.  37; 
Echerd  v.  Viele,  164  N.  C.  122,  80  S.  E.  408; 
Eichenhofer  v.  Philadelphia,  248  Pa.  St. 
365,  93  Atl.  1065;  Tilden  v.  Smith,  24  S.  D. 
576,  124  N.  W.  841;  Ullman  v.  Babcock,  63 
Tex.  68;  Sun  Mfg.  Co.  v.  Egbert,  37  Tex.  Civ. 
App.  512,  84  S.  W.  667;  McDonald  v.  Hanks, 
62  Tex.  Civ.  App.  140,  113  S.  W.  604;  Lewis 
v.  Alexander  (Tex.)  31  S.  W.  414;  Central 
City  Supply  Co.  v.  Beury,  69  W.  Va.  612,  72 
S.  W.  657.    And  see  the  reported  case. 

The  rule  was  said  in  J.  H.  Sanders  Pub. 
Co.  V.  Emerson,  64  Mo.  App.  662,  to  rest 
"upon  the  presumption  that  letters  are  de- 
livered to  the  person  to  whom  they  are  ad- 
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dressed  and  that  the  reply  was  written  by 
him  or  by  his  authority." 

In  Lancaster  v.  Ames,  103  Me.  87,  68  Atl. 
533,  125  Am.  St.  Rep.  286,  17  L.R.A.(N.S.) 
229,  the  court  said:  "It  is  true  as  a  general 
rule  that  documentary  evidence,  to  be  admis- 
sible, must  be  authenticated,  and  in  case  of 
a  letter  this  is  ordinarily  done  by  proof  of 
the  genuineness  of  the  signature  of  the  writ- 
er. When  the  signature  is  typewritten  this 
method  of  authentication  may  be  difficult,  if 
not  impossible.  At  any  rate  it  was  not  tried 
in  this  case.  But  there  is  a  relaxation  of 
this  rule  in  the  case  of  what  are  called  reply 
letters.  The  rule  does  not  apply  to  a  letter 
which  is  received  by  due  course  of  mail,  pur- 
porting to  eome  in  answer  from  the  person 
to  whom  a  prior  letter  has  been  duly  ad- 
dressed and  mailed.  Proof  of  these  facts 
is  sufficient  evidence  of  the  genuineness  of  the 
reply  to  go  to  the  jury  without  specific  proof 
of  the  genuineness  of  the  signature.  The 
genuineness  is  assumed,  at  least,  imtil  the 
contrary  is  shown." 

In  Barham  v.  Delight  Bank,  94  Ark.  158, 
126  S.  W.  394,  it  was  said:  ''As  a  general 
rule,  a  letter  that  is  offered  in  evidence  must 
be  authenticated  by  proving  the  genuineness 
of  the  signature  of  the  writer.  But  when  a 
letter  is  received  in  the  due  course  of  mail 
and  purports  to  be  in  answer  to  a  letter 
that  was  previously  duly  addressed  and 
mailed,  the  presumption  arises  that  such  let- 
ter is  the  genuine  instrument  of  the  pur- 
ported writer.  It  is  then  sufficiently  authen- 
ticated to  go  to  the  jury;  and,  upon  its 
genuineness  being  denied.  It  then  becomes  a 
question  of  fact  for  the  jury  to  determine 
as  to  whether  the  letter  is  genuine  or  not." 

To  obtain  the  benefit  of  the  rule  by  which 
the  genuineness  of  a  reply  letter  is  presumed 
the  character  of  the  letter  as  such  must  be 
shown  by  proof  of  the  letter  to  which  it  is 
a  reply.  Linn  v.  New  York  L.  Ins.  Co.  78 
Mo.  App.  192;  Lovett  v.  Gibb,  128  N.  Y.  S. 
1047.  The  fact  that  the  letter  purports  to 
be  a  reply  to  one  previously  received  is  not 
sufficient.  Consolidated  Grocery  Co.  v.  Ham- 
mond, 175  Fed.  641,  99  C.  C.  A.  196,  wherein 
it  was  said:  "The  only  evidence  offered  to 
show  that  the  letter  was  genuine  was  proof 
that  the  plaintiff  received  it  *by  regular  mail.' 
It  was  received  as  evidence,  without  further 
proof,  we  presume,  because  it  was  construed 
as  purporting  to  be  an  answer  to  a  letter 
previously  written  by  the  plaintiff.  It  was 
written  on  April  27th,  and  contains  a  refer- 
ence to  'yours  of  the  24th.'  It*has  been  held 
that,  where  it  appears  from  the  evidence  that 
a  letter  is  received  by  due  course  of  mail  in 
answer  to  one  previouslv  posted  to  the  writer, 
the  letter  may  be  submitted  in  evidence  with- 
out further  proof.  3  Wigmore  on  Evidence, 
§   2153.     But,   in   such    case,    it   must   first 


be  proved  that  a  letter  was  written  and 
mailed,  to  which  the  letter  offered  is  an 
answer.  National  Ace.  Soc.  v.  Spiro,  78  Fed. 
774  [47  U.  S.  App.  293]  24  C.  C.  A.  334. 
The  defect  in  the  preliminary  proof  here  is 
that  it  was  not  shown  that  Hammond  wrote 
and  posted  a  letter  to  Acosta.  If  that  w&s 
shown,  his  reply,  received  in  due  course  of 
mail,  may  have  been  treated  as  prima  facie 
genuine.  The  statement  in  a  letter  offered 
that  it  Is  in  answer  to  a  letter  previously 
received  cannot,  of  itself,  make  the  letter  ad- 
missible. To  so  hold  would  make  the  state- 
ment in  the  letter  prove  the  writing  and 
posting  of  the  previous  letter,  and  also  prove 
its  own  genuineness.  That  cannot  be  per- 
mitted.'' 

But  in  Dix  v.  Jackman  (Tex.)  37  S.  W. 
344,  it  was  held  that  proof  by  parol  of  the 
letter  replied  to  is  sufficient.  The  court  said: 
"Hie  court  should  have  admitted  in  evidence 
the  letter  from  the  McGrew  Milling  Company 
set  out  in  appellant's  bill  of  exception  No.  1. 
In  order  to  permit  this  letter  to  go  before  the 
jury,  it  was  not  necessary  that  the  one  writ- 
ten by  Ford  Dix,  to  which  this  one  was  in 
response,  should  have  been  introduced  in 
evidence.  It  was  presumably  in  the  posses- 
sion of  the  parties  to  whom  it  was  addressed, 
who  resided  in  another  state.  Under  such 
circumstances  it  was  not  required  that  the 
original  should  be  produced.  The  testimony 
of  Ford  Dix  was  a  sufficient  basis  for  the 
admission  of  this  letter,  and  tended  to  ex- 
plain its  pertinency." 

In  Fisher  v.  Carter  (la.)  160  N.  W.  15„ 
it  was  held  that  a  mere  general  statement 
by  a  witness  of  his  conclusion  that  a  letter 
was  an  answer  to  a  previous  one,  if  not  ob- 
jected to,  was  sufficient  to  admit  the  letter. 

A  letter  in  response  to  an  oral  communica- 
tion is  not  within  the  rule  dispensing  with 
proof  of  the  authenticity  of  a  reply  letter. 
Charles  H.  Scholes  Co.  v.  Oppenheim,  136  N. 
Y.  S.  37. 

It  has  been  held  that  a  person  who  has 
written  letters  to  another  and  received  re- 
plies thereto  is  competent  to  express  an  opin- 
ion as  to  the  genuineness  of  a  disputed  signa- 
ture of  that  person,  although  the  authenticity 
of  the  signatures  from  which  his  familiarity 
with  the  handwriting  is  obtained  rests  wholly 
on  the  fact  that  they  were  attached  to  reply 
letters.  Campbell  v.  Woodstock  Ircm  Co.  83 
Ala.  351,  3  So.  369;  McKonkey  v.  Gaylord,  46 
N.  C.  94.  And  see  Nichols  Shepard  Ck).  v. 
Ringler,  135  la.  181,  112  N.  W.  543. 

The  rule  that  the  genuineness  of  the  signa- 
ture to  a  reply  letter  will  be  assumed  applies 
to  a  letter  signed  in  typewriting.  Barham  v. 
Delight  Bank,  94  Ark.  158.  126  S.  W.  394, 
Consolidated  Perfume  Co.  v.  National  Bank. 
86  111.  App.  642;  Norwegian  Plow  C^.  v. 
Munger.  52  Kan.  371,  36  Pac.  11;  Huber  Mfg. 
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Co.  V.  Claudel,  71  Kan.  441,  80  Pa*:.  960; 
Lancaster  v.  Ames,  103  Me.  87»  68  Atl.  533, 
125  Am.  St.  Rep.  286,  17  L.R.A.(N.S.)  229. 
And  see  National  Ace.  Assoc.  ▼.  Spiro,  78 
Feci.  774,  47  U.  S.  App  293,  24  C.  C.  A. 
334  (signature  by  rubber  stamp).  In  Lan* 
oa&ter  v.  Amec,  sppra,  tne  court  after  stating 
the  general  rule  said :  "This  is  true  when 
the  signature  is  in  the  handwriting  of  some 
person.  Logically  it  must  be  equally  true 
when  the  signature  is  typewritten."  In 
Norwegian  Plow  Co.  v.  Munger,  52  Kan.  371, 
35  Pac.  11,  it  was  said:  *'It  appears  from 
the  record  that  Mr.  Patton  was  officially 
connected  with  the  First  National  Bank,  at 
Grarden  City,  and  that,  as  an  officer  of  the 
bank,  he  had  collections  to  make  for  the  com- 
pany. He  corresponded  through  the  mails 
with  that  company,  which  was  located  at 
Dubuque,  Iowa,  relative  to  the  $325  warrant, 
or  order,  of  the  Borders  Town  Company,  re- 
ferred to  in  the  memorandum.  In  answer, 
he  received  the  letters  by  mail,  purporting  to 
come  from  the  company,  and  dictated  by  C. 
W.  Mitchell,  as  the  secretary  of  the  com- 
pany, but  written  with  a  typewriter.  Under 
these  circumstances,  there  was  a  sufficient 
identification  of  the  letters  to  permit  them 
to  be  introduced  as  prima  facie  evidence." 

Authority  of  Agent  to  Sign, 

The  majority  of  the  recent  cases  support 
the  rule  laid  down  in  American  Bonding  Co. 
V.  Ensey,  105  Md.  211,  11  Ann.  Cas.  883, 
65  Atl.  921,  that  where  a  letter  sent  in  the 
ordinary  course  of  business  is  answered  by 
an  agent  of  the  individual  or  corporation 
addressed,  his  authority  so  to  do  is  presumed 
and  the  reply  letter  is  admissible  against 
the  alleged  principal  without  preliminary 
proof  of  authority.  Scofield  ▼.  Parlin,  etc. 
Co.  61  Fed.  804,  18  U.  S.  App.  692,  10  C.  C. 
A.  83;  Central  of  Georgia  R.  Co.  v.  Malone, 
165  Ala.  432,  51  So.  730 ;  Bloom  v.  State  Ins. 
Co.  94  la.  359,  62  N.  W.  810;  Enos  v  St. 
Paul  F.  etc.  Ins.  Co.  4  S.  D.  639,  57  N  W. 
919,  46  Am.  St.  Rep.  796:  Weeks  v.  Barron, 
38  Vt  424;  Capital  City  Supply  Co  v.  Beury, 
89  W.  Va.  612,  72  S.  E.  657.  And  see  the 
reported  case. 

Tlie  reason  for  the  rule  was  stated  in 
Bloom  V.  State  Ins.  Co.  supra,  as  follows: 
**Much  of  the  argument  oi  counsel  for  appel- 
lant is  directed  to  exceptions  taken  to  the 
introduction  of  evidence  consisting  of  let- 
ters written  from  the  home  office,  because 
there  was  no  evidence  that  the  writers  were 
authorized  by  the  defendant  to  write  them. 
The  length  of  this  opinion  admonishes  us 
that  we  should  not  take  the  space  necessary 
to  discuss  these  objections  in  detail.  Nearly 
all  of  these  letters  were  in  answer  to  letters 
written  not  to  any  officer  of  the  company. 


but  to  the  company,  and  letters  written  by 
the  attorney  employed  to  collect  the  note. 
All  were  written  upon  paper  with  letterheads 
similar  to  that  above  set  out.  One  of  these 
letters,  and  a  most  important  one,  was  signed 
•W.  M.  Black,  Sec'y.,  J.'  Others  were  signed 
'K.  B.  Miller,  Supt.  Loss  Dept'  It  should 
be  presumed  that  the  letters  addressed  to  the 
defendant  were  answered  by  the  proper  of- 
ficers. Surely  it  ought  not  to  be  held,  with- 
out some  evidence  rebutting  the  presumption, 
that  some  janitor,  fioor  sweeper,  or  other  sub- 
ordinate employee,  obtained  possession  of  the 
correspondence,    and    answered   the   letters.'* 

In  Scofield  v.  Parlin,  etc.  Co.  61  Fed.  804, 
18  U.  S.  App.  692,  10  C,  C.  A.  83,  the  court 
said:  *'0f  the  authenticity  of  these  letters, 
and  the  contract  transmitted  with  one  of 
them,  the  circumstances  in  proof,  the  regular 
transmission  by  mail,  the  letterheads  and 
envelopes,  and  the  contents  of  the  letters 
themselves  leave  no  reasonable  doubt.  They 
should  have  gone  to  the  jury,  and  in  tlie  ab- 
sence of  contrary  evidence,  should  have  been 
accepted  as  conclusive  of  the  execution  of 
the  contract  by  the  defendant.  The  ruling 
of  the  court  to  the  contrary,  and  presumably, 
the  sworn  denial  of  the  execution  of  the  con- 
tract, proceeded  upon  the  theory  that,  in 
order  to  bind  the  corporation,  a  contract 
must  be  shown  to  have  been  executed  or  au- 
thorized by  a  formal  corporate  act,  such  as 
an  order  or  resolution  of  a  board  of  directors. 
But  th«^  busines**  of  modern  mercantile  end 
manufacturing  corporations  is  not  alwa^^s, 
or  even  generally,  conducti.'d  in  that  waj, 
but  is  committed  to  agents  and  managers, 
whose  powers  pie  limited  prictically  only  to 
the  lines  of  business  for  the  prosecution  of 
which  the  corporations  were  formed.  It  fol- 
lows that  correspondence  conducted  by  these 
agents,  and  contracts  made  by  them,  in  the 
name  of  the  principal,  in  the  due  and  ordi- 
nary course  of  business,  must  be  admissible 
in  evidence  as  if  the  parties  were  natural 
persons.  If  a  document  offered  against  a 
corporation  is  not  genuine,  or  its  execution 
unauthorized,  the  corporation  will  be  able  in 
most  instances  to  show  the  fact,  while,  on 
the  other  hand,  if  direct  proof  of  formal 
or  overt  corporate  action  or  authority  were 
required  of  the  opposite  party,  it  would 
often  be,  indeed  it  would  be  in  the  power 
of  the  corporation  to  make  it,  difficult  or  im- 
possible." 

In  Enos  v.  St.  Paul  F.  etc.  Ins.  Co.  4  S. 
D.  630,  57  N.  W.  919,  46  Am.  St.  Rep.  796. 
it  was  said:  "Subsequently  Perry  wrote 
Enos,  on  one  of  the  company's  letterheads, 
containing  the  names  of  the  general  officers 
of  the  company  and  *A.  W.  Perry,  Adju.ster;' 
the  subject  of  the  letter  being  this  same  state- 
ment. This  letter  is  addressed  to  Enos,  and 
acknowledges  the  receipt  of  one  from  him, 
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which,  he  writes,  *i8  referred  to  me  for  reply/ 
Enos  testifies  that,  'to  the  best  of  his  recol- 
lection,* his  letter,  to  which  Perry's  purports 
to  be  a  reply,  was  addressed  to  the  company. 
If,  as  against  all  this  evidence,  which  we 
think  waa  competent.  Perry  was  not  in  fact 
the  agent  of  the  company,  but  was  perpetrat- 
ing a  fraud  on  both  the  plaintiff  and  defend- 
ant, the  company  was  in  a  position  to  show  it, 
and  should  have  done  so.  We  think,  further, 
that*  the  evidence  sufficiently  shows  that 
Perry  represented  the  company  in  the  ca- 
pacity of  an  adjuster;  at  all  events,  it  tends 
to  prove  it." 

In  Capital  City  Supply  Co.  v.  Beury,  69 
W.  Va.  612,  72  S.  E.  657,  the  court  said: 
'It  is  proven  by  a  witness  for  defendant  that 
the  signature  was  not  made  in  the  hand- 
writing of  Thomas  C.  Beury.  The  question 
then  arises,  should  the  letter  have  been  ex- 
cluded? We  do  not  think  so.  While  we 
have  not  found  any  authority  directly  bearing 
on  this  point,  we  think  the  true  rule  is 
that,  even  though  such  a  reply  letter  may 
not  have  been  signed  by  the  person  whose 
name  appears  to  it,  still  the  presumption  is 
that  it  was  signed  by  proper  authority;  and 
the  presumption  of  genuineness  is  not  over- 
come by  simply  proving  that  he  did  not 
sign  it  himself,  but  it  was  necessary  to  go 
further,  and  prove  that  he  did  not  authorize 
the  signing  of  it,  or  adopt  the  signature  as 
his  own.  In  these  modern  days  of  large 
and  multiplied  business,  it  is  well  known 
that  such  correspondence  is  carried  on,  and 
important  business  transacted,  through  dicta- 
tions, made  to  clerks  and  stenographers,  who 
take  down  the  dictation,  and  then  transcribe 
it  into  longhand.  It  is  also  known  that 
clerks  employed  in  offices  of  large  business 
concerns  are  often  directed  to  write  the  signa- 
ture of  their  employers  to  their  letters.  It 
is  scarcely  to  be  supposed  in  the  present  case, 
in  view  of  the  subject-matter  of  the  letter 
in  question,  thai  Lewis,  Mr.  Beury 's  book- 
keeper, would  have  either  written  the  body 
of  the  letter,  or  signed  Mr.  Beury's  name  to 
it,  without  his  authority.  We  think  it  is 
entirely  within  the  rule  relating  to  the 
presumed  genuineness  of  reply  letters  pur- 
porting to  come  from  the  addressee  of  another 
letter,  in  due  course  of  mail,  to  include  the 
authority  to  sign  the  name  which  appears 
to  it.  It  was,  therefore,  not  enough  to  over- 
come the  presumption  of  the  genuineness  of 
the  letter  to  prove  simply  that  the  signature 
\va.s  not  in  the  handwriting  of  Mr.  Thomas 
('.  Beury.  It  should  also  have  been  made  to 
appear  that  the  signature  was  made  without 
lii8  authority.*' 

In  Weeks  v.  Barron,  38  Vt.  424,  it  was 
said:  'The  plaintiff  then  offered  the  tes- 
timony of  Ballard,  who  was  his  attorney, 
and  this  letter,  which  was  received  by  Bal- 


lard in  reply  to  one  which  he  had  addressed 
and  sent  to  the  defendant.  This  reply  to  the 
letter  addressed  by  Ballard  to  the  defendant, 
though  written  by  the  defendant's  clerk,  was 
written  in  the  name  of  the  defendant.  The 
evidence  was  material  as  bearing  upon  the 
issue  of  fact,  made  on  the  testimony,  in 
respect  to  the  alleged  claim  of  a  lien  upon 
the  chair  made  by  tlie  defendant;  for  the 
reply,  in  connection  with  the  testimony  of 
Ballard,  had  a  tendency  to  corroborate  th*) 
testimony  which  the  plaintiff  had  given,  or 
to  show  that  the  defendant  had  a  claim 
against  Le  Barron,  for  the  security  of  which 
the  chair  was  detained.  We  therefore  regard 
the  testimony  as  being  material.  It  might 
fairly  have  been  argued  that  the  defendant 
received  Ballard's  letter,  and  directed  the 
reply  which  was  made  by  the  clerk,  not- 
withstanding the  denial  of  the  defendant  that 
he  ever  received  or  saw  Ballard's  letter." 

In  a  few  jurisdictions,  however,  while  the 
rule  heretofore  stated  has  not  been  explicitly 
repudiated,  decisions  of  a  contrary  tendency 
have  been  rendered.  Thus,  in  Easter  v.  New 
York,  etc.  Despatch  Express  Co.  74  Misc. 
399,  132  N.  Y.  S.  402,  it  was  said:  "The 
plaintiff  also  urges  that  errors  were  com- 
mitted by  the  trial  court  in  excluding  certain 
letters  purporting  to  have  been  received  from 
the  defendant  company  in  answer  to  letters 
written  by  the  plaintiff  to  that  company.  On 
behalf  of  the  plaintiff  numerous  caaes  are 
cited  to  support  the  proposition  that  the  ar- 
rival of  a  letter  by  mail  purporting  to  be 
from  the  addressee  of  a  prior  letter  duly 
addressed  and  mailed  is  sufficient  evidence  of 
the  genuineness  of  the  reply  to  go  to  the 
jury;  but  in  this  case  there  was  not  only 
a  question  of  the  genuineness  of  the  letters 
purporting  to  have  come  from  the  defendant 
company,  but  there  was  also  a  question  of 
the  authority  of  the  person  who  wrote  and 
signed  them  to  bind  the  company  in  the  mat- 
ter. Of  this  authority  no  evidence  waa  giv- 
en, as  was  pointed  out  by  the  court  upon 
the  trial.  The  mere  receipt  of  the  letter  wa.s 
not  enough,  without  proof  that  the  person 
whose  name  waa  signed  to  the  letter  bad 
authority  to  act  for  the  defendant  corpora- 
tion in  the  matter.  Wickham  v.  Lehigh  Val- 
ley R.  Co.  86  App.  Div.  182,  83  N.  Y.  S. 
146." 

In  Georgia  Steel  Co.  v.  White,  136  Ga. 
492,  71  S.  E.  890,  a  syllabus  decision,  a  para- 
graph of  the  official  syllabus  reads  as  fol- 
lows :  "It  was  error  to  admit  in  evidence  the 
following  letter:  'Gadsden,  Ala.,  3-17-1908. 
T.  C.  White,  Esq.,  Trenton,  Georgia.  Dear 
Sir:  Yours,  5th  received,  while  I  was  away 
from  home.  I  would  advise  you  to  hold  on 
to  your  lumber  ready  to  sell  it  to  the  new 
company.  I  don't  think  it  will  be  long  be- 
fore you  will  be  called  on  for  it.    Respy.  E.  T. 
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Shuler,'  it  not  appearing  by  any  legal  evidence 
that  the  one  whose  name  was  signed  thereto 
was  authorized  to  write  such  a  letter  by 
either  of  the  companiesi  or  that  he  was  an 
agent  or  officer  of  either  of  such  companies." 

In  Yost  V.  Mensch,  141  Pa.  St.  73,  21  Atl. 
507,  in  excluding  a  reply  letter  from  the  son 
of  the  person  to  whom  the  original  letter 
was  sent,  it  was  said:  *'The  answer  upon 
its  face  purporting  to  come  from  Milton 
Mensch,  the  son,  he  being  in  court,  in  the 
absence  of  any  proof  of  authority,  in  the 
absence  of  any  authority  to  write  such  an 
answer,  and  in  the  absence  of  any  proof  of 
the  reception  of  the  letter  by  the  defendant, 
the  objection  is  sustained;   exception.'' 

In  Butler  v.  Price,  115  !N£ass.  578,  it  ap- 
peared that  a  creditor  sent  a  letter  demanding 
payment.  He  received  a  reply  from  the  wife 
of  the  debtor  inclosing  money  on  account. 
It  was  held  that  the  payment  could  not  be 
shown  to  toll  the  statute  of  limitations  with- 
out proof  that  it  was  authorized  by  the  hus- 
band. The  court  said:  *'But  in  order  that 
the  reply  of  Mrs.  Price  or  anything  contained 
in  it  should  affect  the  defendant,  it  is  neces- 
sary first  to  show  that  she  acted  in  writing 
it  by  his  authority  or  as  his  agent.  As  no 
such  authority  or  agency  can  be  inferred 
from  the  relation  of  husband  and  wife,  there 
is  no  evidence  of  any  unless  the  letter  itself 
is  permitted  to  furnish  it.  Until  some  evi- 
dence of  authority  from  the  defendant  to 
Mrs.  Price  to  write  the  letter  is  offered,  it 
cannot  be  examined  or  considered,  and  we 
cannot  therefore  reason  from  anything  con- 
tained in  it,  and  until  then  the  fact  that 
she  replied  to  a  letter  addressed  to  the  de- 
fendant is  immaterial." 

In  Thayer  v.  Schley,  137  App.  Div.  166, 
121  N.  y'  S.  1064,  with  respect  to  a  letter 
signed  in  a  firm  name  followed  by  that  of 
one  de  Guague,  a  stenographer  of  the  firm, 
the  court  said:  ''But  even  conceding  the 
genuineness  of  the  signature  of  de  Guague, 
that  does  not  establish  the  liability  of  the 
defendants.  What  the  letter,  which  purports 
to  be  a  firm  letter,  imdertakes  to  do,  is  to 
state  the  individual  knowledge  or  belief  of 
the  members  of  the  firm,  for,  obviously,  the 
firm  itself  could  have  no  knowledge  save 
that  of  its  members.  This  being  so,  it  is 
obvious  as  well  that  de  Gaugue  was  in  no 
position  to  make  representations  as  to  the 
knowledge  or  belief  of  the  members  of  the 
firm,  except  in  so  far  as  they  or  any  one 
of  them  authofized  him  to  do  so  and  advised 
him  of  his  or  their  knowledge  or  belief. 
Upon  no  theory  could  a  stenographer  in  a 
firm,  employed  without  either  general  o^ 
special  authority  shown,  be  held  to  have  pow- 
er to  bind  the  firm  by  representations  aa  to 
the  knowledge  or  belief  of  its  members." 

Ann.  Cas.  1917D — 59. 
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BEST      PABK      AND      AMUSEMENT 

COMPANY 

V. 

BOLUNS. 

AlabanuL  Supreme  Court — ^April  22,  1915. 
192  Ala,  &34:;  68  So,  417. 


Pleading    — >    Demurrer    —     Scope     of 
Spe  oifioations. 

Specifications  in  a  demurrer  that  no  negli- 
gence was  shown  for  which  defendant  was 
liable,  and  that  it  was  not  shown  how  or 
wherein  defendant's  servants  were  negligent, 
do  not  raise  the  point  that  the  complaint 
failed  to  show  the  servants  were  negligent 
while  acting  within  the  scope  of  their  employ- 
ment. 
Appeal  and  Error  -«  Grounds  for  Be- 

▼ersal     —     Deficiency     of     Pleading 

Supplied  by  Proof. 

Under  Practice  Rule  No.  45  (61  South, 
ix),  a  judgment  cannot  be  reversed  because 
of  omitted  allegations  in  the  complaint,  where 
the  instructions  specifically  required  proof 
thereof. 
Theaters    and    Amusements    —    Scenic 

Bailway  —  I<iability  for  Personal  In- 
Jury. 

The  operator  of  a  scenic  railway  in  an 
amusement  park  is  bound  to  exercise  the 
highest  degree  of  care  and  caution  for  the 
safety  of  its  passengers,  the  same  as  would 
a  common  carrier;  the  danger  of  such  amuse- 
ment necessitating  excessive  care. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  against  the  operator  of  a 
scenic  railway,  where  the  court  charged  that 
it  was  bound  to  exercise  the  highest  degree 
of  care  as  were  common  carriers,  defendant, 
if  fearful  that  the  jury  might  apply  tests  of 
care  applicable  only  to  steam  or  electric  rail- 
ways, should  request  explanatory  charges. 

[See  note  at  end  of  this  case.] 

Appeal  from  City  Court  of  Birmingham: 
PuoH,  Judge. 

Action  by  Hattie  Rollins,  plaintiff,  against 
Best  Park  and  Amusement  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affibmed. 

[534]  Transferred  from  Court  of  Appeals 
under  section  6,  Acts  1911,  p.  449. 

Defendant  was  the  proprietor  of  an  amuse- 
ment park,  and  operated  what  is  known  as 
a  scenic  railway.  The  cars  were  about  six 
feet  long,  and  when  raised  by  a  cable  to  the 
highest  point,  are  allowed  to  run  by  gravity 
over  a  track  that  winds  and  doubles  back  and 
dips  throughout  its  extent  of  about  2,300 
feet.     The  track  begins  on  a  trestle  about 
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40  feet  high,  and  is  continuously  [535]  down- 
grade. The  cars  make  the  trip  in  about  a 
minute  and  a  half.  Plaintiff  was  riding  on 
<mc  of  these  cars  when  it  ran  into  another 
car  at  the  bottom  of  the  dip,  which  had  for 
.some  reason  failed  to  go  over  the  incline 
ahead,  as  it  was  designed  and  accustomed 
Lo  do.  The  collision  resulted,  according  to 
plaintiff's  evidence,  in  physical  injury  to  her, 
and  on  the  evidence  adduced  the  jury  ren- 
dered a  verdict  for  plaintiff,  and  there  was 
judgment  accordingly.  The  opinion  fully  dis- 
cusses the  only  errors  assigned. 

Burgin,  Jenkins  d  Broion  for  appellant. 
Gctston,  Pettus  &  Drennen  for  appellee. 

SoMERViiXE,  J. —  (1)  Conceding  that  the 
complaint  in  this  case  was  defective  in  not 
showing  that  defendant's  servants  were  guilty 
of  the  negligence  charged  while  acting  within 
the  scope  or  course  of  their  employment, 
we  think  that  the  specifications  of  the  de- 
murrer do  not  sufficiently  point  out  this  de- 
fect. The  only  grounds  supposedly  in  point 
are:  (^)  That  no  negligence  is  shown  for 
which  defendant  is  liable;  and  (5)  that  it 
is  not  shown  how  or  wherein  defendants  serv- 
ants were  negligent.  These  grounds  are  very 
general  in  their  terms,  and  are  at  least  of 
ambiguous  application. 

(2)  Moreover,  the  written  charges  of  de- 
fendant (Nos.  2,  7,  15,  16,  17  and  18)  spe- 
cifically required  proof  by  plaintiff  of  the 
omitted  allegation.  This  cured  the  error 
on  the  pleading,  if  there  was  any,  and,  under 
our  Practice  Rule  No.  45,  61  So.  ix,  forbids 
a  reversal  of  the  judgment  on  that  ground. 

(3)  In  his  oral  charge  to  the  jury  the 
trial  judge  instructed  them,  without  objec- 
tion from  defendant,  that  [536]  the  relation- 
ship of  the  parties  was  that  of  common  car- 
rier and  passenger,  and  that  defendant  owed 
her  the  duty  to  exercise  the  highest  degree 
of  skill  and  care  (for  her  protection  and 
comfort  while  she  was  a  passenger  on  its 
car)  known  to  common  carriers  of  passengers. 
Afterwards,  at  the  instance  of  plaintiff,  he 
gave  the  following  written  charge:  **The 
law  imposes  upon  a  common  carrier  of  pas- 
sengers for  hire  or  reward  the  duty  of  ex- 
ercising the  highest  degree  of  care  and  skill 
known  to  persons  engaged  in  the  business  of 
common  carriers,  and  holds  such  common 
carriers  responsible  for  the  slightest  negli- 
gence resulting  in  injury  to  one  of  its  pas- 
sengers." 

It  may  be  a  question  of  grave  doubt  wheth- 
er the  operation  of  a  "scenic  railway''  in  an 
amusement  park,  such  as  we  arc  concerned 
with  here,  can  be  properly  designated  as  a 
ouinmon  carrier  of  passengers.  But  obviously 
the  measure  of  care  to  be  observed  in  their 
operation    must   depend   upon    the    perils   to 


which  passengers  thereon  are  ordinarily  ex- 
posed, and  this  will,  in  turn,  depend  upon 
the  character  of  the  track  and  cars  and  their 
mode  of  operation.  A  collection  of  the  cases 
of  injuries  received  by  the  patrons  of  amuse- 
ment parks  in  the  use  of  scenic  raiU'ayt 
and  other  devices  will  be  found  in  1  Neg. 
Cas.  Ann.  609,  and  in  4  Id.  46. 

Perhaps  the  leading  case  on  this  subject 
is  O'Callaghau  v.  Dellwood  Park  Co.  242 
111.  336,  89  N.  E.  1005,  26  L.R.A.(N.S.)  1004, 
134  Am.  St.  Rep.  331,  17  Ann.  Cas.  407. 
As  to  the  conditions  specified,  that  case  was 
not  materially  different  from  the  case  in  hand. 
It  was  there  said:  "The  passengers  carried 
therein  are  subject  to  great  risk  of  life  and 
limb.  The  steep  inclines,  sharp  curves  and 
great  speed  necessarily  are  sources  of  pi*ril. 
.  .  .  We  think,  not  only  by  fair  analogy, 
but  on  reason  and  sound  public  policy,  ap- 
pellant should  be  [537]  held  to  the  same 
degree  of  responsibility  in  the  management 
of  the  railway  in  question  as  a  common  car- 


rier. 


» 


(4)  And  an  instruction  was  approved 
which  imposed  upon  the  operator  of  the  min- 
iature railroad  "the  highest  degree  of  care 
and  caution  for  the  safety  of  its  passengers 
.  .  .  consistent  with  the  mode  of  convey- 
ance and  the  practical  operation  of  the  rail- 
way." This  is  the  measure  of  care  required 
of  common  carriers  in  this  state  (Birming- 
ham R.  etc.  Co.  V.  Barrett,  179  Ala.  274, 
282,  60  So.  263),  and  hence  the  charge  com 
plained  of  was  abstractly  correct,  and  its 
giving  could  not  therefore  work  a  reversal 
of  the  judgment.  But  we  are  constrained, 
also,  to  the  opinion  that  the  measure  of  care 
prescribed  by  this  charge  upon  carriers  in 
general  might  be  properly  applied  to  the  fact» 
of  the  present  case;  and,  if  there  was  any 
likelihood  of  the  jury's  applying  to  this  ca« 
the  tests  of  care  applicable  only  to  an  ordi- 
nary steam  or  electric  railway,  defendant 
should  have  requested  an  explanatory  charge 
limiting  the  application  and  comparison  to 
those  engaged  in  carrying  passengers  by 
means  and  agencies  similar  to  those  here 
itsed. 

Finding   no   error,   the  judgment  will  be 
affirmed. 

Allirmed. 

Anderson,  C.  J.,  and  May  field  and  Thom&s. 
J  J.,  concur. 


NOTE. 

The  reported  case,  passing  on  the  liability 
of  the  proprietor  of  a  scenic  railway  in  an 
amusement  park  for  an  injury  to  a  patron, 
expresses  doubt  as  to  whether  a  person  en- 
gaged in  operating  such  a  device  may  be 
termed  a  common  carrier  of  passengers.    It 
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is,  however,  held  that  from  the  nature  of 
the  device  and  the  perils  to  which  its  patrons 
are  exposed  the  proprietor  is  held  to  the 
same  degree  of  care  as  is  required  of  a  com* 
mon  carrier,  i.  e.,  the  highest  degree  of  care 
and  caution  consistent  with  the  practical 
operation  of  the  railway.  The  question 
whctlier  the  proprietor  of  a  scenic  railway  or 
similar  device  is  a  common  carrier  of  pas- 
sengers is  discussed  in  the  note  to  O'Callaghan 
V.  Dellwood  Park  Co.  17  Ann.  Cas.  407. 
With  respect  to  the  duty  of  the  owners  and 
managers  of  exhibitions  and  places  of  amuse- 
ment as  to  the  safety  and  protection  of  their 
patrons  see  the  notes  to  Williams  v.  Mineral 
City  Park  Assoc.  5  Ann.  Cas.  924;  Scott  v. 
Michigan  University  Athletic  Assoc.  15  Ann. 
Cas.  515:  Smith  v.  Cumberland  County  Agri- 
cultural Soc.  Ann.  Cas.  1915B  544;  and 
Homey  v.  Nixon,  110  Am.  St.  Rep.  520,  532. 


HARTMAN 


V. 


TENNESSEE   STATE  FAIR  ASSOCIA- 
TION ET  AL. 

Tennessee  Supreme  Court — March  4,  1916. 

134:  Tenn,   149;   1S3  S.   W.    733. 


Tlie^ters  and  Amuseineiits  —  Personal 
Injury  —  Xfiability  for  Defective  or 
Unsafe  Hevloe. 

The  general  concessionary  as  to  amusement 
devices  from  a  state  fair  asj^ociation.  who, 
tor  a  percenta»^c  of  the  receipts,  let  privileges 
to  operate  particular  devic.s  to  subcon ces- 
sion ;\ries,  having  control  of  the  amusements 
on  tlie  grounds  and  the  selection  of  the  at- 
tractions and  of  their  operators,  was  under 
duty  to  use  reasonable  care  to  see  that  a 
device  for  the  carriage  of  passengers,  simu 
lating  wave  motion,  called  an  "Ocean  Wave,' 
uas  reasonably  safe. 

[Si;e  note  at  end  of  this  case.] 

Same. 

The  immediate  operator  of  an  amusement 
devic(!  at  a  state  fair  carrying  passengers, 
who  leases  the  privilege  to  operate  from  the 
general  concessionary  from  the  fair  for  a 
share  of  the  receipts,  is  charrred  virith  the  duty 
to  his  patrons  of  maintaining  the  place  and 
device  in  a  safe  condition. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  personal  injuries  by  the 
patron  of  an  amusement  device  at  a  state 
fair  against  the  fair  association,  its  general 
concessionary,  and  the  lattcr's  subconccasion- 
ary,  v;hi^re  pisiiTitifT's  ticket  purported  to  be 
issued  by  the  general  concessionary,  the  ques- 
tion whether  he  or  the  subconcessionarv  was 


}f 


the  immediate  operator  of  the  device  is  for 
the  jury. 

[See  note  at  end  of  this  case.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Hattie  Hartman,  plaintiff, 
against  Tennessee  State  Fair  Association  et 
al.,  defendants.  Judgment  in  trial  court  for 
defendant  C.  T.  Kennedy.  Judgment  affirmed 
by  Court  of  Civil  Appeals.  Plaintiff  brings 
certiorari.  The  facts  are  stated  in  the  opin- 
ion.   Reversed. 

W.  A.  Laicrenoe  and  John  T.  Allen  for 
plaintiff. 

Sawnel  N,  Harwood  for  defendant  Bogle. 

Pendleton  d  DeWitt  for  defendants  Ken- 
nedy and  Tennessee  State  Fair  Association. 

[151]  WnxiAMS,  J. — ^The  suit  was  institut- 
ed by  Hattie  Hartman  against  the  Tennessee 
State  Fair  Association,  C.  T,  Kennedy,  and 
others,  to  recover  damages  for  personal  in- 
juries sustained  by  her  in  the  collapse,  be- 
cause of  negligence,  of  an  amusement  con- 
trivance, known  as  the  "Ocean  Wave,"  operat- 
ed on  the  grounds  of  the  association  during 
the  State  fair  in  October,  1913. 

The  action,  so  far  as  it  affected  the  Ten- 
nessee State  Fair  Association,  was  dismisged: 
but  the  case  went  to  trial  to  test  the  liability 
of  Kennedy.  A  motion  of  the  latter  for  a 
peremptory  instruction  that  there  was  no 
liability  on  his  part  was  sustained  by  the  trial 
judge,  and  his  ruling  was  atlirmed  by  the 
court  of  civil  appeals;  but  we*  are  satisfied 
that  this  action  of  that  court  was  an  in- 
advertence, the  details  respecting  which  need 
not  be  recited.  Miss  Hartman  has  petitioned 
for  a  review  on  writ  of  certiorari. 

It  appears  that  a  part  of  the  fair  grounds 
^was  set  apart  for  various  kinds  of  shows 
'and  amusements;  that  the  amusement  privi- 
lege on  the  entire  grounds  was  let  to  Ken- 
nedy, who  in  turn  sublet  privileges  to  operate 
amusements  to  various  persons.  He  granted 
to  J.  B.  Davis  the  right  to  bring  in  and 
operate  the  Ocean  Wave,  which  was  a  pleasure 
riding  device,  operated  by  an  engine  and  in 
such  way  that,  moving  in  a  circular  course, 
one  side  dipping  down  while  the  other  side 
was  raised,  a  wavelike  effect  was  produced. 
The  [152]  passengers  were  seated  on  a  cir- 
cular platform  about  eight  feet  above  tho 
surface  of  the  ground,  and  they  ascended  by 
climbing  steps.  Mi?s  Hartman  purchased 
a  ticket,  and,  after  taking  a  trip,  she  started 
to  descend,  and  when  she  was  approaching 
the  edge  of  the  platform  for  that  purpose, 
the  steps  broke  and  the  platform  suddenly 
gave  down.  She  fell  to  the  ground,  and  other 
passengers  fell  on  her.  She  became  uncon- 
.scious  and  suffered  a  considerable  physical 
injury. 
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Kennedy,  under  his  contract  with  Davis, 
received  thirty  per  cent  of  the  gross  receipts 
from  the  operation  of  this  contrivance,  and 
through  his  own  agent  sold  the  tickets,  thus 
controlling  the  financial  end  of  the  particu- 
lar enterprise.  'J  his  ticket  seller,  on  the 
inquiry  of  Miss  Hartman,  a  lady  of  con- 
siderable avoirdupois,  assured  her  of  the 
safety  of  the  Ocean  Wave. 

The  other  employees  engaged  about  the  ma- 
chine and  in  its  operation  were  those  of  Davis. 

It  is  insisted  by  counsel  of  appellee  that 
Kennedy  did  not  have  any  proprietary  in- 
terest in  the  machine,  and  had  nothing  to  do 
with  the  manner  of  itB  operation,  and  that 
therefore,  he  is  to  be  deemed  the  mere  licensor 
or  landlord  of  its  opera  tor ,  and  under  no 
duty  to  those  who  patronized  the  attraction, 
and  that  Davis  was  an  independent  contractor 
for  whose  negligence  appellee  is  not  to  be  held 
to  respond. 

-  Kennedy,  as  concessionary,  held  the  sole 
right  or  exclusive  privilege  of  bringing  and 
operating  amusements  in  the  fairgrounds. 
\fVe  think  it  cannot  be  [153]  maintained,  in 
any  event,  that  his  8tattia  as  regards  liability 
was  higher  than  that  of  the  usual  fair  as- 
sociation which,  as  the  owner  of  exhibition 
grounds,  grants  a  concession  directly  to  the 
operator  of  such  an  amusement. 
I  In  recent  years  quite  a  body  of  law  has 
grown  up  in  relation  to  the  liability  for  neg- 
ligence in  the  operation  of  amusement  ap- 
paratus. A  number  of  these  cases  pass  on 
the  question  of  the  liability  of  a  fair  associa- 
tion or  an  amusement  park  owner,  charging 
a  general  fee  for  admission  to  the  grounds, 
for  the  negligence  of  an  independent  contrac- 
tor who  furnishes  attractions  on  the  premises, 
and  it  is  the  general  rule  that  such  a  defend- 
ant is,  as  the  in v iter  of  the  patronage,  under 
the  obligation  of  exercising  reasonable  care 
to  have  and  keep  the  premises  and  equipment 
reasonably  safe  for  visitors.  A  defendant  is 
not  relieved  of  this  duty  by  reason  of  the 
fact  that  he  had  leased  a  part  of  the  premises 
or  the  equipment  to  an  independent  contrac- 
tor. In  one  of  the  earlier  cases  (Thompson 
v.  Lowell,  etc.  St.  R.  Co.  170  Mass.  577,  49 
N.  E.  913,  40  L.R.A.  345,  64  Am.  St.  Rep. 
323)  it  was  said: 

"The  fact  that  the  exhibition  was  provided 
and  conducted  by  an  independent  contractor 
would  not  wholly  relieve  the  defendant  from 
responsibility,  provided  it  was  ...  a  kind 
that  it  would  probably  cause  injury  to  a 
spectator,  unless  due  precautions  were  taken 
to  guard  against  harm." 

See  also,  in  harmony  with  the  above  case, 
Richmond,  etc.  R.  Co.  v.  Moore,  94  Va.  493, 
27  S.  E.  70,  37  L.R.A.  [164]  258;  Turgeon 
V.  Connecticut  Co.  84  Conn.  541,  80  Atl.  714; 
Bernier  v.  Woodstock  Agricultural  Soc.  88 
Conn.  568,  92  Atl.  160;  Sebeck  v.  Platt- 
.deutsche  Volkfest  Verein,   64  N.  J.   L.  624, 


46  Atl.  631,  50  L.R.A.  199,  81  Am.  St.  Rep. 
612;  38  Cyc.  258. 

A  number  of  cases  deal  with  the  phase 
presented  by  the  fact  that  the  exhibitor,  own- 
er, and  operator  of  such  a  device  is  a  con- 
cessionary on  a  percentage  basis,  and  the}- 
are  in  practical  unanimity  in  holding  that 
an  association  conducting  a  fair  is  liable  to 
a  patron  for  an  injury  due  to  a  defect  iu 
the  apparatus  employed  by  a  concessionary 
for  the  amusement  of  its  patrons,  where  it 
thus  receives  as  compensation  for  the  con- 
cession a  percentage  of  the  sums  paid  by 
those  who  use  the  machine,  when  the  defect 
could  have  been  discovered  in  the  exercise 
of  reasonable  care.  Stickel  v.  Riverview 
Sharpshooters  Park  Co.  250  111.  452,  95  N 
£.  445,  34  L.R.A.(N.S.)  659;  HoUis  v.  Kansas 
City  Retail  Merchants*  Assoc.  205  Mo.  50S, 
103  S.  W.  32,  14  L.R.A.(N.S.)  284  and 
note;  Thornton  v.  Maine  State  Agricultural 
Soc.  97  Me.  108,  53  Atl.  979,  94  Am.  St 
Rep.  488;  Texas  State  Fair  v.  Brittain, 
118  Fed.  713,  56  C.  C.  A.  499;  and  note  to 
Johnson  v.  Hot  Springs  Land,  etc.  Co.  L.R.A. 
1915F  689,  696. 

Wodnik  v.  Luna  Park  Amusement  Co.  69 
Wash.  638,  125  Pac.  941,  42  L.R.A.(N.S.) 
1070,  is  an  extreme  and  doubtful  case  on  ito 
facts  (carrying  the  duty  of  the  park  ownen 
to  the  point  of  inspecting  simple  tools),  but 
the  following  declaration  of  general  princi- 
ples therein  is  sound: 

[155]  "The  appellants  contend  that,  under 
this  evidence,  they  cannot  be  held  responsible 
for  the  injury.  This  position  is  not  tenable. 
They  were  admittedly  the  owners,  managers, 
and  operators  of  Luna  Park,  and  advertised 
its  amusement  features  as  a  means  of  pro- 
curing the  patronage  of  the  public  for  their 
own  pecuniary  advantage.  They  received  a 
])art  of  the  proceeds  from  the  specific  amuse- 
ment feature  in  patronizing  which  the  re- 
spondent was  injured.  He  was  there  by  their 
invitation.  There  was  an  implied  representa- 
tion that  the  instrumentalities  for  amuue- 
ment  which  they  advertised  were  reasonably 
safe.  The  fact  that  the  amusement  was  fur- 
nished by  a  third  party  under  an  independent 
contract  with  the  appellants  in  no  mannor 
relieved  them  from  the  duty  to  see  that  the 
appliances  were  reasonably  safe  for  the  us- 
intended.  The  duty  of  exercising  reasonable 
care  for  the  safety  of  their  patrons  while  en- 
gaged in  the  performance  of  the  very  pur- 
pose for  which  they  were  invited  cannot  be 
avoided   in  any  such  way." 

In  Stickel  v.  Riverview  Sharpshooters  Park 
Co.  supra,  the  question  determined  was  that 
there  was  an  obligation  on  the  part  of  a 
park  company  to  see  that  the  amusement 
device  operated  by  its  concessionary  was  itself 
reasonably  safe  for  the  purposes  for  which 
the  public  was  invited  to  use  it;  and  in 
Babicz  v.  Riverview  Sharpshooters'  Park  Co. 
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256  111.  24,  99  N.  E.  680,  it  was  held  that 
the  obligation  extended  to  seats  for  patrons 
furnished  by  a  concessionary,  who  thus  paid 
a  percentage  of  his  gross  profits  to  the  park 
company. 

[156]  We  need  not  discuss  cases  which, 
while  recognizing  the  above  rule,  distinguish 
such  liability  from  that  claimed  to  exist  in 
cases  where  the  personal  negligence  of  the 
independent  contractor  or  concessionary,  or 
of  his  employee,  is  the  cause  of  the  injury. 
Thomas  v.  Springer,  134  App.  Div.  640,  119 
X.  Y.  460;  Reisman  v.  Public  Service  Corp. 
82  N.  J.  L.  464,  81  Atl.  838,  38  L.R.A.(N.S.) 
922.  Here  the  injury  resulted  from  the  de- 
fective condition  of  the  amusement  apparatus. 

We  are  cited  no  case  which  treats  of  the 
liability  of  a  general  concessionary  who  him- 
i>elf  lets  privileges  to  subconccssionaries,  tak- 
ing as  compensation  a  percentage  of  the  gross 
receipts  of  the  latter.  However,  where,  as 
bere,  the  control  of  the  amusements  on  the 
grounds  and  the  selection  of  the  character 
of  the  attractions  and  of  their  operators  is 
with  such  general  concessionary,  we  think  it 
clear  that  the  principles  above  set  forth  are 
applicable  on  the  point  of  liability,  and  on 
the  measure  of  care  to  be  observed  bv  Ken- 
nedy,  when  so  treated. 

The  immediate  operator  of  such  an  amuse- 
ment contrivance  is  himself  charged  with  the 
duty  to  his  patrons  of  maintaining  the  place 
and  device  in  a  safe  condition.  Scott  v. 
University  Athletic  Assoc.  152  Mich.  684,  116 
N.  W.  624,  17  L.R.A.(N.S.)  234,  125  Am. 
St.  Rep.  423,  15  Ann.  Cas.  516 ;  Bole  v. 
Pitteburgh  Athletic  Co.  205  Fed.  468,  123 
C.  C.  A.  536,  46  L.R.A.(N.S.)  602;  Smith 
V.  Cumberland  County  Agricultural  Soc.  163 
N.  C.  [157]  346,  79  S.  E.  682,  Ann.  Cas. 
191 5B  544  and  note;  38  Cyc.  268. 

We  can  conceive  of  no  principle  that  would 
free  from  liability  one  who  occupies  the  in- 
termediate position  held  by  appellee. 

The  appellant  goes  further  and  insists  that 
Kennedy  should  be  held  liable  as  the  immedi- 
ate operator  of  the  Ocean  Wave,  since  he  sold 
appellant  the  ticket,  bearing  his  name,  which 
entitled  her  to  ride,  thereby  holding  himself 
out  as  the  one  in  charge. 

This  contention  may  prove  to  be  material 
in  a  trial  following  a  remand,  since  if  Ken- 
nedy is  to  be  held  as  the  immediate  operator 
of  the  device,  a  different  rule  as  to  the  meas- 
lire  of  care  would  be  applicable  to  him. 

The  ticket  was  in  the  following  form: 

**The  C.  T.  Kennedy  Shows 

"Admit  one  person  to  show  using 

this  number  (59518) 

and  only  on  date  of  sale. 

*Trice  5c." 

On  back: 

"Kennedy  5c." 


When  appellant  purchased  the  ticket,  it 
was  in  her  hands  a  token  or  evidence  of  a 
contract  between  the  parties  which  the  law 
implied  as  lying  behind  the  ticket  (O'Rourke 
V.  Citizens  St.  R.  Co.  103  Tenn.  124,  52  S. 
W.  872,  46  L.R.A.  614,  76  Am.  St.  Rep.  639, 
and  cases  cited),  by  the  terms  of  which  con- 
tract the  exhibitor  agreed  to  furnish  appel- 
lant a  ride  with  due  diligence  [158]  on  his 
part  for  her  safety.  The  ticket  was  some 
evidence  of  the  particular  contractual  rela- 
tionship between  Kennedy  and  appellant  so 
contended  to  exist. 

In  either  view,  the  case  was  one  for  the 
jury.  The  motion  for  peremptory  instruc- 
tions in  favor  of  Kennedy  was  improperly 
sustained.  Writ  granted.  Reverse  the  judg- 
ment of  the  court  of  civil  appeals  and  remand 
for  a  new  trial. 


NOTE. 

The  reported  case  deals  with  the  somewhat 
novel  question  of  the  liability  of  a  person 
who,  holding  a  general  concession  of  the 
privilege  of  furnishing  amusements  a,t  a  state 
fair,  sublets  to  various  persons  the  privilege 
of  operating  amusement  devices.  It  is  held 
that  such  a  general  concessionary  is  bound 
to  use  reasonable  care  to  see  that  the  de- 
vices so  installed  and  operated  are  reasonably 
safe,  and  failing  to  do  so  is  liable  for  a 
personal  injury  sustained  by  a  patron.  The. 
duty  of  the  owners  and  managers  of  exhibi- 
tions and  places  of  amusement  as  to  the  safety 
and  protection  of  their  patrons  is  discussed 
in  the  notes  to  Williams  v.  Mineral  City 
Park  Assoc.  5  Ann.  Cas.  924;  Scott  v. 
University  Athletic  Assoc.  15  Ann.  Cas.  515; 
Smith  V.  Cumberland  County  Agricultural 
Soc.  Ann.  Cas.  1915B  544;  and  Horney  v. 
Nixon,  110  Am.  St.  Rep.  520,  532. 


PUIXEN 
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Oregon  Supreme  Court — March  2,  1915. 

77  Oregon  320;  146  Pac.  822;  147  Pac. 
7eS,  1191;  161  Pac.  474. 


Neir  Trial  —  Grounds  —  Error  of  1mw» 

On  motion  for  new  trial,  the  court  can  only 
re-examine  the  facts,  and  should  not  consider 
errors  of  law. 
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Effect   of   Statute   Specifying   Grounds. 

L.  0.  L.  §  174,  prescribing  grounds  for 
grantinpf  new  trial,  does  not  restrict  the  court 
to  the  grounds  specified. 

Power  of  Court  to  Grant  on  Oxirn  Mo- 
tion. 

Where  the  court  discovers  that  it  errone- 
ously sustained  a  demurrer  to  the  answer,  it 
may  at  any  time  while  it  has  jurisdiction  of 
the  cause  grant  a  new  trial  ou  its  own  motion. 

[See  14  Ann.  Cas.  65;  Ann.  Cas,  1914A 
412.] 

Appeal  and  Error  —  Necessity  of  Ex- 
ception —  Order  Sustaining  De- 
murrer. 

An  order  sustaining  a  demurrer  to  the  an- 
swer being  made  upon  the  matter  in  writing 
and  on  file  in  the  court,  no  exception  is  nec- 
essary under  L.  0.  L.  §  172,  to  obtain  review 
on  appeal. 

Municipal  Corporations  -*  Personal 
Liability  of  Officers  —  Defective  Con- 
dition of  Street. 

The  charter  provision  that  a  city  should 
not  be  liable  to  any  person  for  injuries  caused 
by  defects  in  sidewalks  or  streets  unless  the 
mayor,  the  chairman  of  street  committee,  or 
the  street  commission  shall  have  had  actual 
notice  and  reasonable  opportunity  to  repair 
the  defect,  and  that  in  no  case  "^shall  more 
than  $100  be  recovered  as  damages  from  the 
city,  is  not  in  violation  of  Const,  art.  1,  §  10, 
declaring  that  every  person  shall  have  rem- 
edy by  due  process  of  law  for  injuries  done 
his  person,  property  or  reputation;  for,  aa 
the  city  council  is  given  power  to  repair  the 
streets  and  sidewalks,  one  injured  by  reason 
of  defects  may  maintain  an  action  against 
the  city  officers  for  their  breach  of  official 
dutv. 

[See  norte  at  end  of  this  case.] 

Same. 

Though  the  mayor  and  councilmen  of  a 
city  receive  no  compensation  for  such  perv- 
ices,  they  are  liable  for  injuries  received  by 
reason  of  a  defective  way,  where,  with  notice 
of  the  defects,  they  do  not  repair  them,  al- 
though authorized  by  the  charter  to  do  so. 

[See  note  at  end  of  this  caee.] 

Statutes  —  Repeal  —  Effect  on  Existing 
Cause  of  Action. 

A  judgment  of  $2,000  against  a  municipal- 
ity for  personal  injuries  was  set  aside  because 
the  charter  limited  a  recovery  in  such  cases 
to  $100.  Subsequently  such  charter  provision 
was  repealed,  and  plaintiff  moved  for  an  or- 
der directing  a  judgment  upon  the  verdict. 
It  is  held  that,  since  the  repealing  enactment 
<lid  not  provide  for  the  maintenance  of  ex- 
isting causes  of  action,  plaintiff  could  not 
recover  more  than  the  amount  originally 
limited. 

Appeal  Irom  Circuit  Court,  Lane  county: 
Habbis,  Judge. 


Action  by  Josie  PuUen,  plaintiff,  against 
City  of  Kugone,  defendant.  From  judgment 
rendered,  plaintilT  appeals.    Affibmsd. 


[321]  This  is  an  action  by  Josie  Pullen 
against  the  City  of  Eugene,  n  municipal  cor- 
poration, to  recover  damages  for  a  pereonal 
injury.  The  plaintiff,  Josie  Pullen,  was  re- 
turning at  night  from  the  business  section 
of  the  City  of  Eugene  to  her  home  in  com- 
pany with  her  husband,  who  stepped  on  the 
outer  end  of  a  broken  plank  in  the  sidewalk, 
thereby  elevating  one  end  of  [322]  the  middlu 
fracture,  over  which  she  stumbled  and  fell, 
sustaining  an  injury.  The  complainant 
charges  that  the  defendant  negligently  con- 
structed on  Willamette  Street  a  sidewalk,  and 
carelessly  permitted  it  to  become  dilapidated; 
that  the  defendant  and  its  agents  had  knowl- 
edge of  such  conditions,  or,  by  the  exercise 
of  reasonable  dilgence,  should  have  known 
them;  and  that,  in  consequence  of  such  de- 
fects, the  plaintiff  fell  and  waa  injured,  par- 
ticularly setting  forth  the  manner  of  building 
the  sidewalk,  the  defects  therein,  and  tlu^ 
negligence   complained  of. 

The  ajDswer  admits  that  the  defendant  is  a 
municipal  corporation,  and  that  the  street 
where  the  injury  occurred  is  used  for  publir 
travel,  but  denies  all  the  other  averments  of 
the  complaint.  For  a  further  answer  it  is 
alleged  in  effect: 

( 1 )  That  the  defendant  was  incorporated 
by  an  act  of  the  legislative  assembly,  filed  in 
the  office  of  the  Secretary  of  State  February 
18,  1905;  (2)  that  Section  116  of  such  act 
reads  (setting  forth  a  copy  thereof  aa  herein- 
after quoted) :  ''That  neither  defendant  nor 
the  council,  chairman  of  the  street  committee, 
or  street  commissioner  of  said  city  at  any 
time  prior  to  the  alleged  accident  and  injury 
mentioned  in  said  complaint  had  any  notice, 
actual  or  otherwise,  of  the  said  alleged  dan- 
gers or  defective  condition,  defect,  or  dan- 
gerous place  of  the  sidewalk  referred  to  in 
the  complaint,  if  such  condition  existed.'* 

For  a  second  defense^  paragraph  X  of  the 
first  separate  answer  is  repeated,  and  it  is 
further  alleged: 

''That  at  and  prior  to  the  time  of  the  oc- 
currence of  the  alleged  injury  which  plaintiff 
claims  ^o  have  received,  defendant  had  pro- 
vided the  uecesary  ofhcers  of  defendant  city 
to  take  charge  of  the  improvement  and  repair 
of  sidewalks  in  said  city,  and  had  performed 
all  other  acts  required  by  the  charter  of  said 
city  to  accomplish  said  purposes;  that  at  the 
time  of  [323]  said  alleged  injury  defendant 
and  its  mayor,  council,  street  commissioner, 
chairman  of  the  street  committee,  and  officers^ 
and  employees  had  no  notice,  actual  or  other- 
wise, of  any  defect,  dangerous  condition,  or 
dangerous  place  in  the  sidewalk  mentioned  in 
plaintiff's  complaint;  that  defendant  e.\er- 
cised  reasonable  care  and  prudence  in  doinc; 
all  the  things,  and  taking  all  the  .step»  ap- 
propriate, or  requisite  by  said  charter,  to 
maintain  said  sidewalk  in  a  safe  condition*' 
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A  demurrer  to  tlie  first  separate  defense 
was  sustained.  The  remaining  averments  of 
new  matter  in  the  answer  were  denied  in  the 
reply,  and  the  cause,  having  been  tried,  re- 
sulted in  a  verdict  and  judgment  in  plaintiff's 
favor  for  the  sum  of  $2,000.  Thereupon  the 
defendant's  counsel,  based  upon  affidavits, 
moved  to  set  aside  the  judgment  and  for  a 
new  trial  on  the  grounds  of  newly  discovered 
evidence;  that  the  damages  awarded  were 
excessive;  insufficiency  of  the  evidence  to 
justify  the  verdict;  and  error  in  law  occur- 
ring at  the  trial  and  excepted  to  by  the  de- 
fendant. 

The  motion  was  allowed  for  the  reason,  as 
stated  bv  the  court,  that  the  defendant  was 
entitled  to  avail  itself  of  the  defense  aH'orded 
by  Section  116  of  the  city  charter,  and  that 
an  error  had  been  committed  in  denying  the 
aasertion  of  such  right.  From  the  order 
granting  a  new  trial  the  plaintiff  appeals. 

L.  M.  Travis  and  A.  K.  Meek  for  appellant. 
O.  U.  Foster  and  Skipicorth  d  Lewis  for 
respondent. 

[324]  MooBE,  C.J.  {after  stating  the 
facets). — 1--4.  It  is  contended  that,  upon  a 
motion  for  a  new  trial,  which  is  an  applica- 
tion for  a  re-examination  of  an  issue  of  fact, 
the  court  was  not  authorized  to  set  aside  the 
judgment  in  consequence  of  having  sustained 
a  demurrer  to  the  answer,  which  ruling  is  a 
determination  of  an  issue  of  law,  and  hence 
an  error  was  committed  in  this  respect.  A 
text  writer,  in  discussing  the  subject  of  a  new 
trial  observes: 

"The  question  as  to  tJie  suflicioncy  or  in- 
sufliciencv  of  the  evidence  to  justifv  the 
findings  raises  a  plain  issue  of  fact,  and  is 
liropcrly  determined  on  a  new  trial  motion. 
It  is  otherwise,  however,  as  to  the  insufTi- 
ciency  of  the  evidence  to  justify  the  judg- 
ment. Upon  the  same  principle — viz.,  that  a 
new  trial  is  a  re-examination  of  an  issue  of 
fact — it  has  been  held  that  errors  in  rulings 
u])on  demurrers  to  pleadings  cannot  be  re- 
viewed on  motion  for  a  new  trial.  It  is 
manifest  that  this  is  a  correct  application  of 
the  principle;  for,  if  final  judoment  is  given 
upon  the  demurrer  for  either  plaintiff  or  de- 
fendant, there  would  be  no  issue  of  fact,  in 
the  case:"  Hayne,  New  Trial  and  Appeal 
<Rev.  ed.),  §  1." 

It  will  be  remembered  that  the  demurrer 
herein  challenged  the  sufficiency  of  only  one 
ground  of  defense,  thereby  leaving  for  trial 
an  issue  of  fact  with  respect  to  the  second 
defense. 

In  14  Ency.  PI.  &  Pr.  718,  in  speaking  of 
the  statutory  grounds  for  a  new  trial,  it  is 
»aid: 

"In  the  various  Codes  and  practice  acts 
attempts  have  been  made  to  enumerate  and 


hrielly  state  the  grounds  for  new  trial.  Such 
enumeration  does  not  restrict  the  inherent 
power  of  courts  to  relieve  a  party  where  jus- 
tice has  not  been  done,  or  to  grant  new  trials 
for  any  other  sufficient  causes  not  enumer- 
ated, unless  the  restriction  is  express." 

[325]  Our  statute  prescribes  seven  grounds 
for  setting  aside  a  judgment  and  granting 
a  new  trial:  Section  174,  L,  O.  L.  This  en- 
actment does  not  restrict  an  exercise  of  such 
right  to  the  particular  instances  specified : 
De  Vail  V.  De  Vail,  60  Ore.  493,  119  Pac. 
843,  120  Pac.  13,  Ann.  Cas.  1914A  409,  40 
L.R.A.(N.S.)  291.  If  at  any  time  while 
jurisdiction  of  cause  is  retained  it  is  dis- 
covered that  such  an  error  has  been  com- 
mitted as  would  necessitate  a  reversal  of  the 
final  determination  reached  in  the  trial  of  the 
cause,  the  court,  committing  such  mistake 
of  law,  may,  on  motion  of  the  party  ag- 
grieved, thereby  or  at  its  own  instance  volun- 
tarily set  aside  the  judgment  and  gi*ant  a 
new  trial,  thereby  avoiding  the  necessity  of 
an  appeal:  De  Vail  v.  De  \'all,  60  Ore.  493, 
118  Pac.  843,  120  Pac.  13,  Ann.  Cas.  1014A 
409,  40  L.R.A.(N.S,)  291;  Taylor  v.  Taylor, 
61  Ore.  257,  121  Pac.  431,  964;  Sullivan  v. 
Wakefield,  65  Ore.  528,  133  Pac.  641;  L.  C. 
Smith,  etc.  Typewriter  Co.  v.  McGeorge,  72 
Ore.  523,  143  Pac.  905;  Frederick  v.  Bard, 
74  Ore.  457,  145  Pac.  669.  If,  however,  an 
error  was  committed  in  sustaining  the  de- 
murrer to  the  first  cause  of  defense,  the  court 
on  its  own  initiative  was  authorized  to  set 
aside  the  judgment  and  grant  a  new  trial. 
Nor  was  it  necessary,  when  the  demurrer  was 
sustained,  to  save  an  exception  to  the  court's 
ruling,  since  it  was  made  upon  a  matter  in 
writing  and  on  file  in  the  court:  Section 
172,  L.  O.  U 

5.  The  remaining  question  is  whether  or 
not  Section  116  of  the  municipal  charter  vio- 
lates a  clause  of  the  organic  law  of  the 
state  which  provides  that:  "Every  man  shall 
have  remwiy  by  due  course  of  law  for  injury 
done  him  in  his  person,  property  or  reputa- 
tion:'' Article  I.  Section  10,  of  the  Consti- 
tution of  Oregon. 

[326]  The  part  of  the  charter  referred  to 
reads : 

**The  City  of  Eugene  shall  not  in  any  event 
be  liable  in  damages  to  any  person  for  an 
injury  caused  by  any  defect  or  dangerous 
place  at  or  in  any  sidewalk,  crosswalk,  street, 
alley,  bridge,  public  grounds,  public  buildings, 
or  ditch,  unless  the  mayor,  chairman  of  the 
street  committee,  or  street  commissioner 
shall  have  had  actual  notice  of  such  defect  or 
dangerous  place,  and  a  reasonable  time  there- 
after in  which  to  repair  or  remove  such  defect 
or  dangerous  place  before  the  happening  of 
such  accident  or  injury,  and  in  no  case  shall 
more  than  $100  be  rccov^'red  as  damages, 
from  the  city  for  any  such  accident  or  in- 
jury." 
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Upon  considering  the  demurrer  the  trial 
court  was  of  the  opinion  that  the  language 
last  quoted  trenched  upon  the  clause  of  the 
luudamental  law  referred  to.  When,  how- 
ever, the  motion  for  a  new  trial  was  inter- 
posed, the  court,  having  carefully  examined 
the  charter  and  discovered  that  its  provisions 
did  not  exempt  any  officer  of  the  city  from 
liability  for  damages  from  an  injury  result- 
ing from  negligence  in  failing  to  keep  a  side- 
walk in  repair,  set  aside  the  judgment.  In 
Mattson  v.  Astoria,  39  Ore.  677,  66  Pac.  1066, 
87  Am.  St.  Rep.  687,  the  charter  provided 
that: 

'^Neither  the  city  nor  any  member  of  the 
council  thereof  shall  in  any  manner  be  held 
liable  for  any  damages  resulting  from  a  de- 
fective condition  of  any  street,  alley,  or  high- 
way thereof." 

And  it  was  held  that  such  clause  was 
repugnant  to  Section  10  of  Article  I  of  the 
orignal  act  of  the  state.  In  Batdorff  v.  Ore- 
gon City,  63  Ore.  402,  100  Pac.  937,  18  Ann. 
Cas.  287,  a  clause  of  the  charter  exempted 
Oregon  City  from  liability  for  loss  occasioned 
by  accident  on  account  of  the  condition  of 
any  street,  but  not  exonerating  any  officer 
for  a  casualty  caused  by  the  willful  neglect 
or  gross  negligence  of  such  officer,  [327] 
and  it  was  determined  that  the  charter  prac- 
tically denied  a  remedy  to  any  person  in- 
jured in  consequence  of  the  carelessness  of 
agents  of  the  city. 

By  Section  48  of  the  charter  of  the  City 
of  Eugene  authority  is  conferred  upon  the 
common  council  to  levy,  assess  and  collect 
taxes  upon  all  nonexempt  property  (sub- 
division 1) ;  to  appropriate  for  any  item  of 
city  expenditure,  and  provide  for  the  payment 
of  the  expenses  of  the  city  (subdivision  40) ; 
to  prevent  and  remove  all  obstructions  from 
the  streets,  alleys,  crosswalks,  sidewalks,  pub- 
lic parks,  and  other  public  places,  and  to 
repair  and  clear  the  same  at  the  expense  of 
the  property  fronting  on  such  improvement, 
or  of  the  city  ( subdivision  51 ) .  The  common 
council  is  also  empowered  to  improve  or  re- 
pair any  street  or  alley,  or  any  part  thereof : 
Section  60. 

In  Batdorff  v.  Oregon  City,  53  Ore.  402, 
100  Pac.  937,  18  Ann.  Cas.  287,  it  is  said: 

''Though  there  is  a  conflict  of  judicial 
utterance  as  to  the  common-law  liability  of 
a  city  for  a  failure  to  keep  a  street  in  repair, 
the  weight  of  authority  supports  the  principle 
that,  when  a  charter  invests  a  municipal  cor- 
poration with  exclusive  control  over  the 
streets  within  its  limits,  and  authorizes  it  to 
employ  the  means  necessary  to  improve  and 
maintain  such  highways,  a  duty  to  the  public 
arises  by  implication  of  law  to  keep  the 
streets  that  have  been  opened  for  travel  in 
a  reasonably  safe  condition;  and  for  any 
injury  that  may  result  from  a  failure  to  dis- 
charge such  obligation  the  city,  without  any 


statutory  provision  to  that  effect,  must 
respond  in  damages." 

In  addition  to  the  authorities  there  cited, 
see,  also,  the  notes  to  the  cases  of  Browning 
V.  Springfield,  17  111.  143,  63  Am.  Dec.  345, 
Goddard  v.  Harpswell,  84  Me.  499,  24  Atl. 
968,  30  Am.  St.  [328]  Rep.  373,  and  Batdorff 
V.  Oregon  City,  53  Ore.  402,  100  Pac.  937, 
18  Ann.  Cas.  287. 

To  recover  for  a  loss  occasianed  by  official 
dereliction  of  duty,  not  involving  more  than 
$100,  an  action  may  be  maintained  against 
the  defendant  herein.  If,  however,  the 
amount  of  injury  caused  by  the  negligence 
of  the  defendant  or  its  agents  exceeds  that 
sum,  an  action  may  be  maintained  against 
the  officers  of  the  municipality  whose  duty 
it  was  to  cause  the  street  to  be  repaired,  and 
to  see  that  the  highway  was  kept  in  suitable 
condition  for  public  travel.  Since  such  a 
remedy  is  availing,  the  section  of  the  charter 
referred  to  does  not  violate  the  clause  of  the 
fundamental  law  of  the  state. 

No  error  was  committed  in  setting  aside 
the  judgment  and  granting  a  new  trial,  and 
the  order  to  that  effect  is  affirmed. 

Affirmed. 

Benson,  Burnett  and  McBride,  JJ.,  concur. 

On  Petition  foe  Rbheabinq. 
(April  20,  1915.) 

The  Circuit  Court  having  been  affirmed  In 
setting  aside  the  judgment  rendered  therein 
and  granting  a  new  trial,  the  appellant  files 
in  this  court  a  petition  for  rehearing.  Upon 
the  hearing  of  said  application  the  rehearing 
was  denied  and  the  former  opinion  sustained. 

L.  M.  TravU  and  A.  K.  Meek  for  appellant. 
Bkipworth  d  Lewis  for  respondent. 

[329]  MooBE,  C.J. — 6.  In  a  petition  for 
rehearing-  it  is  maintained  that,  though  the 
charter  of  the  City  of  Eugene  confers  upon 
the  common  council  authority  to  repair  a 
street  and  to  defray  the  expense  thereof  either 
by  taxing  all  the  nonexempt  property  in  the 
municipality  or  by  imposing  upon  the  prem- 
ises specially  benefited  an  assessment  for  the 
improvement  made  (Special  Laws  Or.  1905, 
p.  256,  c.  7,  §  48,  subd.  61),  the  mayor  and 
councilmen  upon  whom  such  obligation  pri- 
marily devolves  are  not  liable  for  any  injury 
sustained  by  reason  of  their  nonfeasance  in 
failing  to  discharge  that  duty,  nor  are  they 
responsible  for  the  misfeasance  of  their  sub- 
ordinates, since  the  officers  particularly  desig- 
nated receive  no  compensation  for  their  serv- 
ices: Id.  §  34. 

The  case  relied  upon  to  support  the  prin- 
ciple asserted  is  Nowell  v.  Wright,  3  Allen 
(Mass.)  166,  80  Am.  Dec.  62,  which  was  an 
action  to  recover  damages  sustained  by  the 
plaintiff's   wife   by   falling   into   a   river  at 
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night,  in  consequence  of  the  negligence  of  the 
defendant,  a  bridge-tender,  who,  while  oper- 
ating the  draw  of  the  Bpan,  failed  to  shut 
the  gates  thereat  or  to  hang  out  lanterns  as 
warnings  of  danger.  The  court,  having  found 
that  the  appointment  of  the  keeper  of  the 
bridge  was  not  honary,  nor  that  his  services 
were  gratuitous,  determined  that,  as  a  pub- 
lic oHlccr,  he  was  responsible  for  his  acts  of 
misfeasance,  on  the  ground  that  his  labor 
was  voluntary  and  attended  with  conpensa- 
tion,  and  his  duty  was  entire,  absolute,  [330] 
perfect  and  personal,  and  not  only  were  his 
services  such  as  he  was  under  obligation  to 
perform,  but  he  was  also  clothed  with  ability 
to  discharge  the  duty  botb  in  respect  to  the 
means  at  his  command  and  the  legal  author- 
ity to  act,  irrespective  of  superior  officers. 
That  case  has  been  cited  as  a  recognized  au- 
thority by  the  Supreme  Judicial  Court  of 
Massachusetts  in  several  of  its  decisions,  but 
we  have  not  found  an  instance  in  which  the 
want  of  compensation  by  an  officer  for  the 
performance  of  the  services  required  of  him 
has  been  considered  as  a  prerequisite  to  the 
liabilty  imposed.  The  rule  so  adopted  in 
that  state  has  been  adhered  to,  but  the  de- 
cisons  of  that  court  have  been  put  on  other 
gi'ounds.  Thus  in  Moynihan  v.  Todd,  188 
Mass.  301,  305,  74  N.  E.  367,  108  Am.  St. 
Kep.  473,  in  referring  to  the  preceding  case 
relied  upon  herein,  it  is  said: 

"We  are  of  opinion  that  the  principle 
which  underlies  the  rule  that  public  officers 
and  other  agencies  of  government  are  not 
liable  for  negligence  in  the  performance  of 
public  duties  goes  no  further  than  to  relieve 
them  from  liability  for  nonfeasance  and  for 
the  misfeasance  of  their  servants  or  agents. 
For  a  personal  act  of  misfeasance,  we  are 
-of  opinion  that  a  party  should  be  held  liable 
to  one  injured  by  it,  as  well  when  in  the  per- 
formance of  a  public  duty  as  when  otherwise 
engaged.  We  think  that  the  general  course 
of  decisions  in  this  commonwealth  is  not  in 
conflict  with  this  view.  But,  for  acts  of  mis- 
feasance of  a  servant  or  agent  in  such  cases, 
there  is  no  liability.  This  is  because  the 
rule  respondeat  superior  does  not  apply." 

In  Bartlett  v.  Crozier,  17  Johns.  (N.  Y.) 
439,  450,  8  Am.  Dec.  428,  it  was  held  that  a 
<:ivil  action  would  not  lie  against  an  overseer 
of  highways  by  an  individual  ^ho  had  sus- 
tained an  injury  in  consequence  of  the  neg- 
ligence of  such  officer  in  failng  to  keep  a 
[331]  bridge  in  repair.  In  deciding  that 
<»«e.  Chancellor  Kent  observes: 

"When  the  laws  render  a  public  officer 
liable  to  special  damages  for  neglect  of  duty, 
the  cases  are  those  in  which  the  services  of 
the  officer  are  not  uncompensated  or  coerced, 
but  voluntary  and  attended  with  compensa- 
tion, and  where  the  duty  to  be  performed  is 
«ntire,  absolute,  and  perfect." 


The  case  last  mentioned  is  referred  to  in 
Adsit  v.  Brady,  4  Hill  (N.  Y.)  630,  632,  40 
Am.  Dec.  305,  where  it  is  said: 

"When  an  individual  sustains  an  injury 
by  the  misfeasance  or  nonfeasance  of  a  public 
officer,  who  acts  or  omita  to  act  contrary  to 
his  duty,  the  law  gives  redress  to  the  injured 
party  by  an  action  adapted  to  the  nature  of 
the  case." 

In  Robinson  v.  Chamberlain,  34  N.  Y.  380, 
396,  90  Am.  Dec.  713,  it  was  ruled  that  a 
contractor  who,  pursuant  to  law,  had  been 
employed  by  the  state  and  received  a  compen- 
sation for  performing  a  public  duty,  was 
liable  to  any  perscm  sustaining  special  damage 
in  consequence  of  his  failure  to  discharge 
such  obligation. 

The  case  of  Piercy  v.  Averill,  37  Hun 
(N.  Y.)  360,  was  an  action  against  the  mayor 
and  aldermen  of  the  City  of  Ogdensburg,  New 
York,  to  recover  damages  for  a  personal 
injury  resulting  from  the  defendant's  failure 
to  cause  snow  and  ice  to  be  removed  from  a 
sidewalk,  whereby  the  plaintiff  slipped,  fell 
and  was  hurt.  A  demurrer  to  the  complaint 
having  been  overruled,  an  interlocutory  judg- 
ment was  rendered,  in  reversing  which  it  was 
said: 

"The  general  rule  in  this  state  is  that  pub- 
lic officers,  charged  with  a  ministerial  duty, 
are  answerable  in  damages  to  anyone  special- 
ly injured  by  their  carelessness  [332]  and 
negligent  performance  of,  or  an  omission  to 
perform  the  duties  of  their  office." 

Further  in  the  opinion  it  is  observed: 

"The  defendants  again  urge  that  they  are 
not  liable  for  a  neglect  of  their  duty,  because 
by  the  city  charter  the  city  is  declared  not  to 
be  liable  for  any  injury  caused  by  a  sidewalk 
being  out  of  repair,  or  by  slipping  upon  snow 
or  ice  thereon.  They  argue  that,  if  the  prin- 
cipal is  not  liable,  they  [the  agents],  are  not. 
It  is  hardly  accurate  to  say  that  the  city 
and  the  common  council  stand  merely  in  the 
relation  of  principal  and  agent.  .  .  .  But, 
if  we  adopt  the  view  that  the  common  council 
are  the  agents  of  the  city,  still  there  is  no 
reason  why  an  agent  should  not  suffer  for 
damages  occasioned  by  his  wrongful  act,  even 
though  his  principal  be  not  liable.  If  a 
statute  should  relieve  a  railroad  company 
from  any  liability  for  the  wrongful  act  of 
its  servants,  there  would  be  no  reason  whv 
the  servants  should  not  continue  liable  for 
their  own  wrongful  acts.  If  the  doctrine  of 
respondeat  superior  were  abolished,  the  doc- 
trine that  he  who  does  an  injury  should  pay 
the  damages  he  has  caused  would  be  unaf- 
fected." 

It  is  also  remarked: 

"A  further  argument  is  that  public  policy 
should  forbid  us  to  hold  the  defendants  liabl<^, 
inasmuch  as  such  a  rule  of  liability  would 
drive   from  the  common   council   persons   of 
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responsibility.  We  cannot  give  much  weight 
to  this  argument.  The  defendants  say  we 
ought  to  be  allowed  to  accept  office  and 
knowingly  to  neglect  our  duties,  without  any 
liability  to  those  whose  limbs  are  broken 
through  our  negligence,  because  no  responsi- 
ble persons  will  accept  office,  except  on  the 
condition  that  they  may  neglect  its  duties 
with  impunity.  It  is  enough  to  say  in  reply 
to  this  that  it  is  better  to  have  irresponsible 
officers  who  attend  to  their  duties  than  re- 
sponsible officers  who  do  not." 

[333]   In  the  decisions  last  mentioned  no 
reference  is  made  to  the  doctrine  announced 
in  the  case  of  Bartlett  v.  Crozier,  17  Johns. 
(N.  Y.)    439,  8  Am.  Dec.  428,  to  the  effect 
that,  in  order  to  render  a  public  officer  liable 
to   special   damages   for  neglect   of  duty,   it 
must  appear  that  his  services  were  voluntary 
and   for  compensation.     We  conclude,  there- 
fore,  that   the   principle   announced   by   the 
Chancellor  in.  the  original  case  was  in  the 
later  case  ,  regarded  as  no  longer  controlling. 
If  the  payment  of  compensation  to  a  public 
officer   for  a  performance  of  the  duties  re- 
quired of  him  IB  to  determine  the  question 
of    liability    for    his    negligence,    then    the 
amount  of  his  salary  is  immaterial,  so  that, 
if  he  annually  received  a  nominal  sum  only, 
his  responsibility  would  be  the  same  as  if  he 
were  well  paid  for  his  services.     The  mere 
statement   of   such    inequitable   consequences 
that  would  necessarily  result  from  the  case 
supposed  conclusively  illustrates  the  absurd < 
ity  of  the  doctrine  maintained.    If  the  maj'or 
and   the  councilmen   have  funds   or   the  au- 
thority to  procure  them,  and,  neglecting  their 
duty,  make  no  effort  to  obtain  such  means, 
they  are  liable  in  failing  to  repair  a  street, 
if  they  had  notice  of  the  defect:     Bates  v. 
Horner,  85  Vt  471,  27   Atl.   134,  22  L.R.A. 
824. 

In  Grant  v.  Baker,  12  Ore.  329,  7  Pac.  318, 
it  was  held  that  an  action  would  lie  against 
Huch  officers  to  recover  damages  resulting 
from  personal  injury  alleged  to  have  been 
(caused  by  their  failure  to  keep  a  street  in 
repair,  though  nothing  was  said  in  the  opin- 
ion with  respect  to  any  compensation  having 
been  paid  to  the  councilmen. 

The  mayor  and  councilmen  of  the  City  of 
Kugene  are  not  parties  hereto,  and  anytliing 
Haid  or  intimated  in  this  opinion  will  not 
conclude  them  from  controverting  their  lia- 
bility for  the  damages  sustained  by  the  [334] 
idaintiff*.  if  she  institutes  an  action  against 
them.  Without  deciding  the  question,  how- 
ever, it  is  believed  that  she  has  a  prima  facie 
right  of  action  against  them. 

The  former  opinion  is  therefore  adhered  to 
and  a  rehearing  denied. 

Rehearing  denied.  Former  opinion  sus- 
tained. 

Benson,  Burnett  and  McBride,  JJ.,  concur. 


Second  Petition  fob  REHEAiaxo. 

(May  18,  1915.) 

This  is  a  second  application  and  petition 
for  a  rehearing  herein.  The  reason  for  deny- 
ing this  petiton  is  set  forth  in  tne  opinion  of 
the  court. 

L.  M.  Travis  and  A.  K.  Meek  for  appellant 
and  for  petition. 

Skipworth  d  Letois  and  O.  fl.  Foster  for 
respondent  and  against  petition. 

MooBB,  C.J. — In  a  second  petition  for  re- 
hearing, judgment  for  $100,  the  limit  of  a 
recovery  against  the  municipality,  is  demand- 
ed, together  with  the  costs  and  disburse- 
ments  incurred  at  the  trial  and  on  the  appeal. 
Had  the  request  been  made  when  the  motion 
to  set  a^ide  the  judgment  and  grant  a  new 
trial  was  interposed,  [335]  a  very  different 
conclusion  would  probably  have  been  readied 
by  the  trial  court.  Speculating,  however, 
upon  a  reversal  of  the  ultimate  judgment,  it 
was  insisted  upon  appeal  that  errors  had 
been  committed  in  granting  the  original  mo- 
tion. When  the  judgment  was  affirmed,  an 
offer  was  made  to  accept  a  judgment  against 
the  city  for  the  sum  for  which  a  recovery 
might  have  been  had. 

This  application  comes  too  late,  and  for 
that  reason  is  denied. 

Second  petition  for  rehearing  denied. 

Benson,  Burnett  and  McBride,  JJ.,  concur. 

PETmoN  TO  Recall  Mandate. 

(September  14,  1915.) 

The  order  and  judgment  of  the  lower  court 
setting  aside  the  verdict  of  the  jury  for 
$2,000  in  favor  of  plaintiff,  and  granting  a 
new  trial,  was  affirmed  on  appeal,  and  plain- 
tiff now  moves  to  recal  the  mandate  hereto- 
lore  issued  and  for  an  order  directing  judg- 
ment to  be  entered  on  the  verdict  in  her 
favor. 

L.  M.  Travis  and  A.  K,  Meek  for  appellant 
and  for  petition. 

Skipiaorth  d  Lewis  and  0.  H.  Foster  for 
respondent  and  against  petition. 

[336]  Moore,  C.  J. — 7.  This  is  a  motion 
to  recall  a  mandate  and  to  secure  an  order 
directing  a  judgment  to  be  entered  on  a  ver- 
dict. The  plaintiff  was  injured  by  falling 
on  a  sidewalk  in  the  City  of  Eugene,  and  in 
an  action  against  that  municipality  to  re- 
cover the  damages  sustained  she  secured  a 
verdict  and  judgment  for  $2,000.  This  judg- 
ment was  set  aside  by  the  trial  court,  because 
the  defendant's  charter  limited  a  recovery  in 
such  cases  to  $100.  The  action  of  the  trial 
court  was  affirmed  on  appeal:  this  court 
holding  that  the  clause  of  the  charter  was 
not  violative  of  Article  I,  Section  10,  of  the 
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Constitution  of  Oregon,  which  declares  that 
everj  person  shall  have  remedy  by  due  proc- 
ess of  law  for  injuries  done  his  person,  prop- 
erty or  reputation,  for,  as  the  city  council 
was  given  power  to  repair  sidewalks,  anyone 
hurt  by  reason  of  a  defect  therein  might 
maintain  an  action  against  the  city  officials 
for  II  breach  of  their  duty:  Pullen  v.  Eugene, 
77  Ore.  320,  146  Pac.  822*,  147  Pac.  768,  1191, 
151  Pac.  474.  The  mandate  from  this  court 
having  been  sent  down,  an  amended  complaint 
was  filed  by  leave  of  court,  nuiking  as  parti(?s 
defendant  tlie  city  oJlicers  whost:  brcucli  of 
duty  is  asserted  to  have  ))een  the  cause  of  the 
accident.  Thereafter  the  clause  of  the  char- 
ter was  repealed,  at  an  election  lield  for  that 
purpose,  whereupon  this  motion  was  inter- 
posed; the  plaintifTs  counsel  insisting  that, 
the  impediment  against  a  recovery  of  more 
than  $100  having  been  removed,  judgment 
should  now  be  entered  as  originally  given. 

In  Newsom  v.  Greenwood,  4  Ore.  119,  it 
was  held  that  an  enactment  repealing  or 
modifying  the  remedy  of  a  party  should  not 
be  so  construed  as  to  affect  actions  or  suits 
brought  before  the  repeal  or  modification. 
[337]  The  repeal  of  a  law  conferring  juris- 
diction, however,  takes  away  the  right  to 
proceed  as  to  all  actions  undetermined  at  the 
time  of  the  repeal,  unless  there  is  a  saving 
clause  in  the  abrogating  enactment:  State 
V.  Ju  Nun,  53  Ore.  1,  97  Pac.  96,  98  Pac.  613. 
•'Legislation  which  prejudicially  affects  vest- 
ed rights  or  the  legal  character  of  past  trans- 
actions," says  Mr.  Justice  Bean,  in  Jndkins 
v.  Taffe,  21  Ore.  89,  91,  27  Pac.  221,  222, 
**will  not  be  construed  as  retroactive,  unless 
it  is  declared  so  in  the  act,  and  the  courts 
will  give  to  such  enactments  a  prospective 
rather  than  a  retroactive  construction,  if 
possible."  A  certified  copy  of  the  enactment, 
repealing  the  limitation  clause  of  the  charter, 
having  been  sent  up,  an  examination  thereof 
shows  that  no  provision  was  made  therein 
for  the  maintenance  of  existing  causes  of  ac- 
tion thereunder.  The  plaintiff's  remedy,  if 
more  than  $100  is  undertaken  to  be  recovered, 
is  against  the  city  officers,  as  it  existed  prior 
to  the  repeal  of  the  limiting  clause  of  the 
charter. 

The  petition  should  be  denied,  and  it  is 
so  ordered. 

Petition  denied. 

Benson,  Burnett  and  McBride,  JJ.,  concur. 
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MajoHty  Rule. 


BuLE  Stated. 


NOTE. 

Personal  Liability  of  Public  Officer  for 
Injuries  Caused  by  Defective  Condi- 
tion of  Street  or  Higbway. 

Majority  Bule: 

Rule  Stated,  930. 

(Qualification  of  Rule.  940. 
Minority  Rule,  941. 


The  authorities  passing  on  the  personal 
liability  of  a  public  officer  for  injuries  re- 
suiting  from  a  failure  to  keep  streets  or 
highways  in  repair  are  in  an  almost  irrecon- 
cilable conflict.  Most  of  the  jurisdictions, 
however,  hold  tliat  a  public  oflicer  is  liable 
for  injuries  resulting  from  his  negligence 
where  tlie  duty  imposed  on  him  of  keeping 
the  streets  or  highways  in  rej)air  is  ministe- 
rial in  character  and  not  judicial  or  discre- 
tionary. 

United  States. — Balls  v.  Woodward,  51 
Fed.  646. 

California. — Hufi'man  v.  San  Joaquin 
County,  21  Cal.  426;  Doeg  v.  Cook,  126  Cal. 
213,  58  Pac.  707,  77  Am.  St.  Rep.  171; 
Stockton  Automobile  Co.  v.  Confer,  154  Cal. 
402,  97  Pac.  881;  Wurzburger  v.  Nellis,  165 
Cal.  48,  130  Pac.  1052;  Taylor  v.  Manson,  9 
Cal  App.  382,  99  Pac.  410;* 

//Zinots.— Tearney  v.  Smith,  86  111.  391; 
Skinner  v.  Morgan,  21  111.  App.  209;  Harris 
V.  Carson,  40  111.  App.  147. 

MassachuHetts. — Mognihan  v.  Todd,  188 
Mass.  301,  74  K.  E.  367,  108  Am.  St.  Rep. 
473.  See  also  White  v.  PJiillipston,  10  Mete. 
(Mass.)   108. 

Marylaiid. — Calvert  County  Com'rs  v.  Gib- 
son, 36  Md.  229;  Baltimore  County  Com'rs 
V.  Baker,  44  Md.  2;  Anne  Arundel  County 
Com'rs  V.  Duvall,  54  Md.  350,  39  Am.  Rep. 
393;  Baltimore  County  Com'rs  v.  Wilson,  97 
Md.  209,  54  Atl.  71,  56  Atl.  596;  Garrett 
County  Com'rs  v.  Blackburn,  105  Md.  226, 
66  Atl.  31;  Adams  v.  Somerset  County 
Com'rs,  106  Md.  197,  66  Atl.  695;  Anne  Arun- 
del County  Com'rs  v.  Carr.  Ill  Md.  141,  73 
Atl.  668;  Richardson  V.  Kent  County,  120 
Md.  153,  87  Atl.  747. 

Montana. — Smith  v.  Zimmer,  45  Mont.  282, 
125  Pac.  420;  Smith  v.  Zimmer,  48  Mont. 
332,  137  Pac.  538. 

}^eic  Hampshire. — Waldron  v.  Berry,  61  N 
H.  136;  Downes  v.  Hopkinton,  67  N.  H.  456, 
40  Atl.  433;  Brown  v.  West,  76  N.  H.  463, 
76  Atl.  169. 

New  yorfe.--Griffith  v.  Follett,  20  Barb. 
620;  Peck  v.  Batavia,  32  Barb.  634;  Wilson 
V.  New  York,  1  Denio  595,  43  Am.  Dec.  719; 
Lacour  v.  New  York,  3  Duer  406;  Adsit  v. 
Brady,  4  Hill  630,  40  Am.  Dec.  305;  Hick.-? 
V.  Chaffee,  13  Hun  293;  Bostwick  v.  Barlow, 
14  Hun  177;  Babcock  v.  Gifford,  29  Hun  186: 
Piercy  v.  Avcrill,  37  Hun  360;  Rochester 
White  Lead  Co.  v.  Rochester,  3  N.  Y.  466, 
53  Am.  Dec.  316;  Conrad  v.  Ithaca,  16  N.  Y. 
158;  Mills  v.  Brooklyn,  32  N.  Y.  489;  Hicks 
V.  Dorn,  42  N.  Y.  47;  Hover  v.  Barkhoof,  44 
N.  Y.  113:  McCarthy  v.  Syracuse,  46  N.  Y. 
194;  Johnson  v.  Belden,  47* N.  Y.  130;  Hines 
V.  Lockport,  50  N.  Y.  238;  People  v.  Board 
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of  Auditors,  76  N.  Y.  316 ;  Olmsted  v.  Dennis, 
77  N.  Y.  378;  Urquhart  v.  Ogdensburg,  91  N. 
Y.  67,  43  Am.  Rep.  91  note;  Bennett  v.  Whit- 
ney, 94  N.  Y.  302 ;  Flansburg  v.  Elbridge,  205 
N.  Y.  423,  98  N.  E.  750,  41  L.R.A.(N.S.) 
546;  Hungerford  v.  Waverly,  56  Misc.  186, 
107  N.  Y.  S.  291.  Compare  Bartlett  v.  Cro- 
zier,  17  John^.  (N.  Y.)  451,  8  Am.  Dec.  428. 

North  Carolina, — Hathaway  v.  Hinton,  46 
N.  C.  243 ;  Templeton  v.  Beard,  159  N.  C.  63, 
74  S.  E.  735;  Hipp  v.  Farrell,  169  N.  C.  551, 
86  S.  E.  570. 

Oklahoma.^Mott  v.  Hull  (Okla.)  152  Pac. 
92,   L.R.A.1916B    1184. 

Oregon. — Rankin  v.  Buckman,  9  Ore.  253; 
Batdorff  v.  Oregon  City,  53  Ore.  402,  18  Ann. 
Gas.  287,  100  Pac.  937.  And  see  the  reported 
case. 

VermonU — See  Battey  v.  Duxbury,  23  Vt. 

714. 

Wisconsin. — Robinson  v.  Rohr,  73  Wis. 
436,  40  N.  W.  668,  9  Am.  St.  Rep.  810,  2 
L.R.A.  366. 

The  court  in  Wilson  v.  New  York,  1  Denio 
(N.  Y.)  595,  43  Am.  Dec.  719,  laid  down  the 
rule  as  follows:  "Public  officers,  of  every 
grade  and  description,  may  be  impeached  or 
indicted  for  official  misconduct  and  corrup- 
tion. To  this  there  is  no  exception  from  the 
highest  to  the  lowest.  But  the  civil  remedy 
for  misconduct  in  office  is  more  restricted, 
and  depends  exclusively  upon  the  nature  of 
the  duty  which  has  been  violated.  Where 
that  is  absolute,  certain  and  imperative,  and 
every  mere  ministerial  duty  is  so,  the  de- 
linquent officer  is  bound  to  make  full  redress 
to  every  person  who  has  suffered  by  such 
delinquency.  Duties  which  are  purely  min- 
isterial in  their  nature,  are  sometimes  cast 
upon  officers  whose  chief  functions  are  judi- 
cial. Where  this  occurs,  and  the  ministerial 
duty  is  violated,  the  officer,  although,  for 
most  purposes,  a  judge,  is  still  civilly  re- 
sponsible for  such  misconduct.  But  where 
the  duty  alleged  to  have  been  violated  is  pure- 
ly judicial,  a  different  rule  prevails;  for  no 
action  lies  in.  any  case,  for  misconduct  or 
delinquency,  however  gross,  in  the  perform- 
ance of  judicial  duties.  And  although  the 
officer  may  not  in  strictness  be  a  judge,  still, 
if  his  powers  are  discretionary,  to  be  exerted 
or  withheld,  according  to  his  own  view  of 
what  is  necessary  and  proper,  they  are  in 
their  nature  judicial,  and  he  is  exempt  from 
all  responsibility  by  action  for  the  motives 
which  influence  him,  and  the  manner  in  which 
such  duties  are  performed.  If  corrupt,  he 
may  be  impeached  or  indicted,  but  the  law 
will  not  tolerate  an  action  to  redress  the 
individual  wrong  which  may  have  been  done.*' 

In  Hicks  v.  Dorn,  42  N.  Y.  47,  the  court 
said:  "In  the  discharge  of  this  duty,  thus 
imperatively  imposed  upon  him  by  law,  he 
acted  ministerially.     It  is  true  that  he  was 


bound  to  exercise  his  discretion  as  to  the 
methods  and  instrumentalities  to  be  em- 
ployed, and  this  is  true  of  all  ministerial 
officers;  and  yet  it  has  never  been  held  that, 
merely  because  ministerial  officers  have  a 
discretion  to  exercise,  that  gives  them  the 
immunity  of  judicial  officers.  In  this  case, 
then,  the  defendant  was  bound  to  discharge 
his  ministerial  duties  in  a  prudent,  careful 
manner,  without  infringing  upon  the  rights 
of  private  individuals  or  unnecessarily  injur- 
ing them,  and  for  an  improper  discharge  of 
his  duty  the  law  makes  him  liable  to  the 
individual  injured.'' 

In  Teamey  v.  Smith,  86  111.  391,  it  was 
said :  "The  work  of  constructing  or  repairing 
a  public  highway  is  not  a  judicial,  but  a 
ministerial,  act,  and  must  be  performed  with 
a  proper  regard  to  individual  rights  as  well 
as  the  public  accommodation.  Commissioners 
of  highways  are  only  in  a  very  limited  sense 
judicial  officers;  repairing  a  highway  is  not 
of  that  character.  For  the  negligent  perform- 
ance of  ministerial  acts  they  are  personally 
responsible  if  injury  results  to  others.'* 

The  court  in  Rochester  White  Lead  Co.  v. 
Rochester,  3  N.  Y.  466,  53  Am.  Dec.  316,  com- 
menting on  the  rule  of  liability  of  public 
officers,  said:  "Wherever  duties  of  a  judicial 
nature  are  imposed  upon  a  public  officer,  the 
due  execution  of  which  depends  upon  his  own 
judgment,  he  is  exempt  from  all  responsiblity 
by  action,  for  the  motives  which  influence 
him,  and  the  manner  in  whidii  such  duties 
are  performed.  If  corrupt,  he  may  be  im- 
peached or  indicted;  but  he  cannot  be  prose- 
cuted by  an  individual  to  obtain  redress  for 
the  wrong  which  may  have  been  done.  But 
this  judicial  immunity  can  be  extended  no 
further.  The  civil  remedy  depends  exclu- 
sively upon  the  nature  of  the  duty  which  has 
been  violated.  When  duties  which  are  purely 
ministerial  are  cast  upon  officers  whose  chief 
functions  are  judicial,  and  the  ministerial 
duty  is  violated,  the  officer,  although  for 
most  purposes  a  judge,  is  still  civilly  respon- 
sible lor  such  misconduct." 

QUAUFICAIION  OF  RUUB. 

It  was  held  in  Hicks  v.  Chaffee,  13  Hun 
(N.  Y.)  293,  that  a  reasonable  degree  of 
watchfulness  in  ascertaining  the  condition 
of  a  defective  bridge  is  all  that  is  required 
by  law  of  highway  commissioners.  There  is 
no  absolute  undertaking  or  guarantee  on  the 
part  of  the  commissioners  that  the  bridge 
shall  at  all  times  and  under  all  circumstances 
be  in  proper  condition. 

It  has  been  held  that  the  injury  of  which 
complaint  is  made  must  be  the  proximate 
result  of  the  neglect  or  omission  on  the  part 
of  the  officials  charged  with  the  duty  to 
repair.    Day  v.  Crossman,  1  Hun  ( N.  Y. )  570. 
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Where  officers  are  clothed  by  a  statute  with 
discretionary  powers  to  keep  the  roads  in 
good  repair  they  are  not  liable  individually 
unless  they  are  guilty  of  a  wilful  and  ma- 
licious exercise  of  the  power  vested  in  them 
or  a  gross  neglect  of  duty.  Gray  v.  Bates- 
ville,  74  Ark.  519,  86  S.  W.  295 ;  Neinsteil  v. 
Smith,  21  111.  App.  236;  Cook  v.  Hecht,  64 
Mo.  App.  273;  Templeton  v.  Beard,  159  N. 
C.  63,  74  S.  E.  735. 

It  was  held  in  Baltimore  County  Com'rs 
V.  Wilson,  97  Md.  207,  54  Atl.  71,  56  Atl. 
596,  that  where  a  statute  deprived  the  county 
commissioners  of  almost  all  their  authority 
relative  to  the  construction,  care  and  repair 
of  roads  they  were  not  liable  for  injuries 
resulting  from  a  defective  conditon  of  a  road. 

Where  the  duties  of  a  superintendent  of 
streets  are  governed  by  a  city  charter  subject 
to  ordinances  adopted  by  the  council,  the 
failure  to  repair  a  street  which  he  is  not 
directed  to  repair  by  ordinance  or  order  will 
not  make  the  superintendent  liable  for  re- 
sulting injuries,  though  he  knows  of  its 
dangerous  condition.  Edwards  v.  Brockway, 
16  Cal.  App.  626,  117  Pac.  787. 

Some  decisions  hold  that  no  action  is  main- 
tainable against  commissioners  of  highways 
for  a  neglect  in  keeping  roads  and  bridges 
in  repair  unless  it  can  be  shown  that  they  had 
the  requisite  funds  for  that  purpose  on  hand 
or  that  they  had  the  power  to  procure  such 
funds.     Hutson  v.  New  York,  5  Sandf.    (N. 
Y.)  289;  Wright  v.  Smith,  27  Barb.  (N.  Y.) 
621;  Garlinghouse  v.  Jacobs,  29  N.  Y.  297; 
Monk   V.   New   Utrecht,    104   N.   Y.   552,   11 
N.  E.  268.     See  also  Eveleigh  v.  Hounsfteld, 
34  Hun    (N.  Y.)    140.     The  leading  case  on 
this  point  is  Bartlett  v.  Crozier,  17  Johns. 
(N.  Y.)  451,  8  Am.  Dec.  428,  wherein  Chan- 
cellor  Kent  gave   the   reason    for   the   rule 
thus:    "If   a   private    suit   will   lie   in    any 
case,  for.  the  recovery  of  damages  occasioned 
by  a  broken  bridge,  I  should  suppose  that  the 
commissioners  of  highways  are  the  only  per- 
sons to  be  sued.    Their  duty  is  to  give  direc- 
tions relative  to  the  repairing  of  the  roads 
and  bridges,  and  to  ^ause  to  be  kept  in  repair 
the  highways  and  bridges.    This  seems  to  be 
a  general  duty  applicable  at  all  times  and 
in  all  places;  yet,  when  we  come  to  read  the 
details    of   their   duty,   we   perceive   that   it 
does   not   exist   absolutely,   but   arises   only 
when  the  commissioners  have  money  in  hand, 
from  forfeitures  and  penalties,  or  which  has 
been  paid  over  to  them  under  the  direction 
of  the  supervisors.     Except  in  one  case,  the 
commissioners  have  a  discretion  to  apply  the 
money  upon  the  roads  and  bridges ;  their  duty 
does  not  go  further  than  to  the  expenditure 
of  those  particular  moneys,  and   they   may 
expend  it  upon  the  roads  and  bridges,  or  upon 
either    of   them,    as   they   shall   deem   best." 
But  in  Day  v.  Crossman,  1  Hun  (N.  Y.)  570, 
it  was  held  that  a  defense  that  the  officers 


had  no  funds  would  not  avail  unless  they 
could  show  that  they  made  an  effort  to  pro- 
cure funds  through  the  proper  channels.  See 
to  the  same*  effect  Lament  v.  Haight,  44  How. 
Pr.    (N.  Y.)    1. 

It  was  held  in  Wilson  v.  Jefferson  County, 
13  la.  181,  that  a  district  supervisor  of  a 
road  was  not  liable  for  damages  resulting 
from  defects  where  the  repairs  would  entail 
an  extraordinary  expenditure  of  funds. 

Where  the  commissioners  of  highways  have 
in  good  faith  expended  all  the  funds  at  their 
conunand,  they  are  not  Uable  for  injuries 
caused  by  an  insufficient  bridge.  Nagle  v. 
Wakey,  161  111.  387,  43  N.  E.  1079.  See  to 
the  same  effect  Neville  v.  Viner,  115  111.  App, 
364;  Van  Muddlesworth  v.  Hill,  161  111.  App. 
592;  Pearl  v.  King,  179  111.  App.  562. 

It  was  held  in  Fitzpatrick  v.  Slocum,  89 
N.  Y.  358,  that  where  injuries  received  in  a 
street  resulted  from  the  negligence  of  one 
under  the  control  of  the  police  department 
and  not  from  a  defective  conditon  of  the 
street,  the  street  commissioner  was  not  liable. 

Though  the  county  engineer  is  answerable 
in  a  large  measure  for  his  actions  to  the 
county  road  comraissoners,  he  is  not  liable 
for  an  injury  due  to  his  negligence,  in  fail- 
ing to  repair  a  defective  condition  in  a  pub- 
lic road.  The  fact  that  the  engineer  is  ap- 
pointed by  the  governor  with  power  to  repair 
and  construct  public  roads  and  bridges  does 
not  relieve  tlie  road  commissioners  from  lia- 
bility where  under  the  statute  they  are 
charged  with  the  duty  of  keeping  the  roads 
in  repair  and  are  supplied  with  the  means 
of  discharging  this  duty.  Richardson  v.  Kent 
County,  120  Md.  153,  87  Atl.  747. 

Where  under  a  statute  a  state  road  com- 
mission was  required  to  construct  and  main> 
tain  a  system  of  state  highways,  contributing 
funds  to  be  used  for  the  purpose,  the  court 
held  that  the  commission  was  not  liable 
for  injuries  sustained  by  reason  of  its  negli- 
gence in  permitting  a  road  crossing  a  stream 
to  be  without  a  guard  rail.  State  v.  Rich, 
136  Md.  643,  95  Atl.  956,  wherein  the  court 
distinguished  the  case  at  bar  from  the  deci- 
sions establishing  the  liability  of  county  com- 
missioners, saying:  "The  liability  of  county 
commissioners  to  be  sued  for  injuries  result- 
ing from  unsafe  conditions  on  the  highways 
under  their  charge  rests  upon  the  ground  that, 
in  addition  to  their  general  powers  and  duties 
in  respect  to  road  maintenance,  and  their 
capacity  to  sue  and  be  sued  as  declared  by 
statute,  they  are  given  authority  to  raise 
money  by  taxation,  and  are  thus  enabled  to 
respond  in  damages  when  sued  upon  claima 
of  this  nature." 

Minority  Rule. 

Some  jurisdictions  adhere  to  the  rule  that 
in  the  absence  of  an  express  statutory  provi- 
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sion,  a  public  oiiicer  on  whom  rests  the  duty 
of  keeping  streets  or  higliways  in  repair,  is 
not  liable  for  any  injur}-  resulting  from  his 
negligence  in  tliat  respect.  M'Kinnon  v.  Pen- 
son,  8  Exch.  319,  25  P:ng.  L.  &  Eq.  457 ;  Wor- 
den  V.  Witt,  4  Idaho  404,  39  Pac.  1114,  J)5 
Am.  St.  Rep.  70;  Schneider  v.  Cahill  (Ky.) 
127  S.  W.  143,  27  L.R.A.(X.S.)  1099;  Mc- 
Connell  v.  Dewey,  5  Neb.  385;  Wilson  v. 
Spencer,  91  Neb.  160,  135  N.  W.  546;  Chosen 
Freeholders  v.  Strader,  18  N.  J.  L.  108,  35 
Am.  Dec.  530;  Cooley  v.  Chosen  Freeholders, 
27  N.  J.  L.  415;  Dunlap  v.  Knapp,  14  Ohio 
St.  64,  82  Am.  Dec.  468;  Smitli  v.  Williams 
County,  29  Ohio  Cir.  Ct.  Rep.  610;  McKenzie 
V.  Chovin,  1  McMul.  L  (S.  C.)  222;  'Hiornton 
V.  Springer,  5  Tex.  587.  The  court  in  Mc- 
Connell  v.  Dewey,  supra,  speaking  of  the 
early  New  York  decisions  said:  "Is  this 
departure  from  the  earlier  adjudicated  cases 
in  New  York  sustained  by  the  common  law? 
I  think  not.  On  the  contrary,  the  doctrine 
that  a  private  action  cannot  be  maintained 
at  common  law,  for  an  injury  sustained  by 
neglect  of  one  whose  duty  is  to  repair  high- 
ways, seems  to  be  a  very  ancient  one.  In 
Brook's  Abr.  Title,  Action  on  the  Case,  it  is 
.said  upon  the  authority  of  the  Year  Books, 
that  if  a  highway  be  out  of  repair,  so  that  a 
Iiorsc  was  ruined  and  injured,  no  action  lies 
i)y  the  owner  against  him  who  ought  to  re- 
pair it,  for  it  is  a  public  matter  and  ought  to 
be  reformed  by  presentment." 

In  McKenzie  v.  Chovin,  1  McMul.  L.  (S. 
C.)  222,  it  was  held  that  a  board  of  commis- 
jsioners  of  roads  who  were  appointed  by  the 
people  of  the  district  were  not  liable  individu- 
ally for  injuries  resulting  from  a  neglect  of 
the  duty  to  keep  the  roads  in  repair.  Tlie 
court  said:  "The  duty  of  keeping  the  roads 
and  bridges  in  repair  is  prescribed  and  regu- 
lated by  the  statute,  a  duty  imposed  on  the 
commissioners,  under  a  penalty  for  refusing 
to  serve,  as  well  as  for  not  repairing,  recover- 
able by  indictment:  and  it  would  be  against 
every  principle  of  justice  and  right,  to  hold 
them  responsible,  out  of  their  private  estates, 
for  every  injury  tliat  an  individual  may  sus- 
tain, as  well  as  liable  to  be  indicted  for 
t'very  neglect  of  duty;  to  compel  them  to 
serve,  and  then  subject  them  to  a  liability, 
from  which  tiieir  constitutents  and  employ- 
ers are  exempt." 

It  was  held  in  Niles  v.  Martin,  4  Mich. 
557,  69  Am.  Dec.  333,  that  in  the  absence 
of  an  express  statutory  provision,  highway 
commissioners  were  not  liable  for  damao^es 
sustained  by  individuals  in  consequence  of 
the  nonrepair  of  bridges  and  highways. 

The  courts  in  Imliana  hold  that  no  action 
will  lie  against  road  supervisors  for  damages 
sustained  from  their  neglect  to  keep  the  road?; 
and  bridges  in  tlicir  di?>tricts  in  I'epair.  Lyon 
V.  Adams.  2  Ind.  142:  l^mphier  v.  Karch,  56 
Ind.  App.  661,  109  N.  E.  938.     The  court  in 


Lynn  v.  Adams,  supra,  said :  "  'When  the 
law  renders  a  public  officer  liable  to  special 
damages  for  neglect  of  duty,  the  cases  are 
those  in  which  the  services  of  the  ofiicer  are 
not  gratuitous,  or  coerced,  but  voluntary  and 
attended  with  compensation,  and  where  the 
duty  to  be  performed  is  entire,  absolute,  and 
perfect.'  Upon  an  analysis  of  the  statutes 
of  New  York  upon  the  subject,  he  comes  to 
the  conclusion  that  the  duty  of  the  overseer 
to  repair  bridges  is  not  absolute,  but  depends 
upon  contingencies,  and  rests  much  on  the 
discretion  of  the  over.seer.  He  finds  that 
the  duty  of  keeping  the  roads  in  repair  is 
divided  between  the  overseer  and  the  com- 
missioners of  highways,  and  that  there  are 
'no  certain,  stable,  absolute  duties  imposed 
upon  either,  and,  therefore,  neither  the  com- 
missioners nor  the  overseers  are  liable  to  a 
private  suit,  or  to  any  suit  for  neglect  of 
duty  but  such  as  is  expressly  provided  for 
by  the  statute.' "  But  see  House  v.  Mont- 
gomery County,  60  Ind.  580,  28  Am.  Rep. 
657;  Perry  v.  Barnett,  65  Ind.  522.  In 
Baker  v.  State,  27  Ind.  485,  a  prosecution 
against  members  of  a  city  council  for  per- 
mitting obstructions  to  be  maintained  in 
certain  streets,  tlie  court  held  Ihat  the  defend- 
ants were  not  liable  either  civilly  or  criminal- 
ly for  acts  done  by  them  in  the  exercise  of 
a  discretion  given  to  them  by  law  unless  they 
acted  corruptly. 

In  low4j,  the  earlier  decisions  held  that  road 
supervisors  were  liable  in  damages  for  negli- 
gence in  failing  to  repair  defective  highways. 
McCord  V.  High,  24  la.  336;  Gould  v.  Scherer, 
101  la.  583,  70  N.  W.  697;  Sells  v.  Der- 
mody,  114  la.  344,  86  N.  W.  325.  But  in 
Snethen  v.  Harrison  County,  172  la.  81,  152 
N.  VV.  32,  the  court  lield  tliat  since  a  board 
of  supervisors  were  engaged  in  a  public  work, 
by  virtue  of  their  office,  the  rule  of  nonlia- 
bility applied  to  them  as  well  as  to  the  body 
for  which  they  were  acting. 

In  Minnesota  the  decisions  are  in  apparent 
conflict.  It  was  held  in  Tholkes  v.  Decock, 
125  Minn.  507,  147  N.  W.  648,  52  L.R.A. 
(N.S.)  142,  that  a  road  overseer  was  liable 
to  one  injured  through  his  negligence  in  fail- 
ing to  guard  an  e.vcavation  in  a  highway 
during  the  progress  of  the  work.  But  in 
Bollard  v.  Gihlstorf,  134  Minn.  41,  15S  N.  W. 
725,  the  court  held  that  town  officers  were 
not  liable  to  one  injured  on  a  highway  he- 
cause  of  their  failure  to  keep  the  highway  in 
repair.  Tlie  court  giving  its  reason  for  adopt- 
ing the  minority  rule  said:  "An  examination 
of  tlie  authorities  discloses  a  diversity  of  de- 
cision.  It  is  not  necessary  to  review  them. 
They  are  readily  accessible.  1  Dillon,  Mini. 
Corp.  (5th  ed.)'§§  430-441:  1  KIIioLt  Roads 
&  Streets  (3d  ed.)  §  537;  25  Cent.  Dig.  High. 
55  .307:  10  Dec.  Dig.  High.  §  108:  note  22 
L.R.A.  824:   note  95  Am.  St.   Rep.  72.     The 
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opposing  doctrines  are  sufficiently  sustained 
by  the  authorities  and  are  supported  by  well- 
considered  arguments.  Often  statutes  pre- 
scribing the  duties  of  the  officers  affect  the 
result.  We  have  not  overlooked  Howley  v. 
Scott,  123  Minn.  159,  143  N.  W.  257,  51 
L.R.A.(N.S.)  137,  where  we  hold  that  an 
officer,  in  that  case  the  county  auditor,  was 
liable  for  a  failure  to  perform  a  ministerial 
duty  imposed  upon  him  by  statute.  Nor 
have  we  overlooked  the  duties  imjiosed  upon 
town  officers  by  statute.  G.  S.  1933,  §§  2525, 
2529,  2575.  We  have  reached  the  conclusion 
that  the  better  rule  favors  exemption  from 
liability.  This  rule,  as  observed  by  the  trial 
court,  accords  with  the  general  understand- 
ing of  lawyers  and  laymen  as  to  the  lia- 
bility of  town  officers." 


DAILET 


v. 


SPRINGFIEU)  ET  AI.. 


Georgia  Supreme  Court — December  17,  1915. 


144  Ga.  393;  87  5.  jE.  479. 


Seeds  —  Conveyance   of  Expectancy  — 
Validity. 

A  deed  which  on  its  face  purports  to  con- 
vey a  bare  contingency  or  poasibility,  and  in 
which  there  is  nothing  t/>  show  a  present 
right  in  the  vendor  to  sell  a  future  benefit, 
is  void. 

(a)  A  covenant  of  warranty  in  such  deed 
will  not  inure  to  the  benefit  of  the  vendee,  or 
his  heirs,  so  as  to  subject  after-acquired  prop- 
ertv  of  the  vendor  to  such  covenant. 

» 

[See  note  at  end  of  this  case.] 

Same. 

Accordingly,  where  a  vendor  for  a  named 
cc.nsid^ration  conveved  to  a  vendee  "all  the 
present  rights  in  or  title  to  all  intorests  that" 
the  vendor  "may  become  possessed  of  eitljcr 
bv  inheritance  or  bv  deed  from"  the  mother 
of  the  vendor,  in  certain  city  lots  which  tlie 
mother  *'now  owns"  in  a  certain  citv.  and 
anv  interest  he  '*mav  in  the  future  become 
possessed  of  in  any  other  city  property, 
.  .  .  either  by  deed  or  inheritance  from" 
the  mother,  this  was  an  attempt  to  convey 
a  mere  naked  possibility  without  any  pres- 
ent interest,  and  was  void. 

(a)  Where  in  such  case  an  action  was 
brought  by  the  widow  of  the  vendee,  who  was 
his  sole  heir,  in  her  own  right  (there  being 
no  debts  against  the  estate),  to  recover  an 
interest  in  certain  realty  belonging  Lo  and 
the  proceeds  of  certain  other  property  dcrivwl 
from  the  mother's  estate,  after  her  death,  a 


demurrer  to  such  petition  was  properly  sus- 
tained. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Whitfield  county: 
Frns,  Judge. 

Action  by  Mrs.  R.  C.  Dailey,  plaintiff, 
against  B.  W.  Springfield  et  al.,  defendants 
Judgment  for  defendants.  Plaintiff  brings 
error.    Affibmed. 

4 

[396]  Mrs.  R.  C.  Dailey  filed  her  petition 
alleging  substantially  as  follows:  Her  hus- 
band, Horace  Springfield,  died  leaving  no  in- 
debtedness, and  the  plaintiff  is  his  sole  heir 
at  law.  This  action  is  brought  against  B.  W. 
Springfield,  Bert  Springfield,  and  John  Rob- 
ertson, and  is  based  upon  a  certain  deed  ex- 
ecuted to  her  husband  by  B.  W.  Springfield. 
The  deed  (a  copy  of  which  is  attached  as  an 
exhibit  to  the  petition)  recited  that  on  Octo- 
ber 10.  .1907,  B.  W.  Springfield,  in  considera- 
tion of  $500,  the  receipt  whereof  was  ac- 
knowledged, did  bargain,  sell,  and  convey 
unto  Horace  Springfield  "all  the  present 
rights  in  and  title  to  and  all  interests  that 
the  said  B.  W.  Springfield  may  become  pos- 
sessed of,  either  by  inheritance  or  by  deed 
from  Mrs.  N.  J.  Springfield,  in  certain  city 
lots  which  the  said  Mrs.  Springfield  now  owns 
in  the  city  of  Dal  ton,  Whitfield  county, 
Georgia  [describing  the  lots],  .  .  ,  and 
any  interests  I  may  in  the  future  become 
possessed  of  in  any  other  city  property  in  the 
city  of  Dalton,  Georgia,  Whitfield  county, 
either  bv  deed  or  inheritance  from  the  said 
Mrs.  N.  J.  Springfield."  The  deed  also  con- 
tained a  covenant  of  warranty.  It  is  alleged 
that  the  intention  of  the  conveyance  was, 
that,  Mrs.  N.  J.  Springfield,  the  mother  of 
B.  W.  Springfield  and  Horace  Springfield, 
being  the  owner  of  certain  realty  valued  at 
approximately  $4,000  to  each  child's  part, 
B.  W.  Springfield,  one  of  the  children,  would 
in  due  course  of  time  become  entitled,  either 
by  deed  or  inheritance,  to  his  portion  thereof. 
B.  W.  Springfield  was  in  need  of  financial 
assistance,  and  agreed  to  sell  to  Horace 
Springfield  all  of  his  rights  as  an  heir  of 
Mrs.  N.  J.  Springfield  for  the  above-stated 
consideration.  [397]  This  was  done  with  the 
knowledge  of  Mrs.  K.  J.  Springfield,  and  it 
was  contemplated  that  she  should  remain  in 
the  possession  and  use  of  her  property  dur- 
ing her  lifetime,  and  at  her  death  B.  W. 
Springfield's  inheritance  from  her  should  go 
to  Horace  Springfield.  Horace  Springfield 
died  in  1911,  and  immediately  thereafter  B. 
W\  Springfield  began  to  devise  some  scheme 
whereby  he  might  evade  his  contract  with 
Horace  Springfield,  and  to  this  end  he  sought 
to  bring  about  a  sale  of  the  property  owned 
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by  Mrs.  N.  J.  Springfield  at  the  time  of  the 
execution  of  the  above-mentioned  deed,  with 
a  view  to  concealing  and  using  the  proceeds 
thereof  prior  to  her  death;  and  he  did  pro- 
cure and  bring  about  such  a  sale  to  John  F. 
Robertson,  who,  prior  to  his  purchase,  was 
told  by  the  plaintiff  and  by  her  attorney  of 
the  terms  of  the  contract,  and  who  bought 
with  full  notice  thereof,  and  who  retained 
from  the  purchase-price  of  $4,200  the  sum  of 
$450  in  order  to  protect  himself  against  the 
plaintiflTs  claim.  Mrs.  N.  J.  Springfield  gave 
$1,000  of  the  purchase-price  of  the  property 
to  Bert  Springfield,  and  $1,000  to  B.  W. 
Springfield,  which  the  plaintiff  is  entitled  to 
receive  from  him,  the  same  being  proceeds 
of  the  realty  described  in  the  above-stated 
deed  of  conveyance  from  B.  W.  Springfield  to 
Horace  Springfield.  With  a  part  of  the  re- 
mainder of  the  proceeds  Mrs.  N.  J.  Spring- 
field purchased  certain  other  described  real 
estate  in  the  city  of  Dal  ton.  In  addition  to 
the  above  realty,  Mrs.  N.  J.  Springfield  left 
at  her  death,  on  the  26th  day  of  February, 
1914,  the  sum  of  approximately  $1,000  in 
money  as  the  proceeds  of  the  realty  described 
in  the  deed  from  B.  W.  to  Horace  Springfield. 
Plaintiff  is  entitled  to  recover  from  B.  W. 
Springfield  all  of  the  real  estate  described 
in  the  last-mentioned  deed,  and  the  proceeds 
therefrom,  or  the  property  B.  W.  Springfield 
received  by  gift  or  inheritance  from  Mrs.  N. 
J.  Springfield's  estate.  B.  W.  Springfield  in- 
herited a  half  interest  in  the  real  estate  above 
described;  and  he  received  by  gift  the  $1,000 
above  referred  to  as  the  proceeds  of  the  prop- 
erty described  in  the  deed  attached  to  the 
petition;  and  he  and  Bert  Springfield  are 
now  in  possession  of  $1,000  of  the  proceeds  of 
the  real  estate,  one  half  of  which  in  law  and 
equity  belongs  to  the  plaintiff.  Bert  and  B. 
W.  Springfield  are  seeking  to  convey  the  real 
estate  described,  under  some  deed  or  convey- 
ance from  Mrs.  N.  J.  Springfield,  not  re- 
corded, which  plaintiff  is  informed  was  drawn 
in  an  attempt  to  convey  one  half  interest 
[398]  therein  to  B.  W.  Springfield,  and  to 
avoid  her  claim.  Bert  and  B.  W.  Springfield 
are  insolvent;  they  are  seeking  to  dispose  of 
the  money  left  from  the  proceeds  of  the  real 
estate  described  in  the  contract,  as  well  as 
the  real  estate  itself;  and  in  the  event  they 
are  allowed  to  do  so,  the  plaintiff  will  be 
without  remedy.  She  prays,  that  defendants 
be  required  to  pay  one  half  of  the  money 
inlierited  by  B.  W.  Springfield  into  court; 
that  they  be  enjoined  from  encumbering  or 
disposing  of  any  property  left  by  Mrs.  Spring- 
field: that  plaintiff  have  judgment  for  one 
half  interest  in  the  real  estate  described  as 
l)eing  on  Green  Street.  Dalton,  and  judgment 
against  B.  W.  Springfield  for  $1,000,  and  for 
one  half  the  money  left  of  the  proceeds  of 
the  property  described  in  the  deed  from  B.  W. 


to  Horace  Springfield;  and  that  she  have 
judgment  against  John  F.  Roberteon  for 
$450. 

The  defendants  demurrer  to  the  petition, 
upon  the  grounds,  among  others,  that  there 
is  a  misjoinder  of  parties;  that  there  is  no 
allegation  that  there  has  not  been  previously 
appointed  an  administrator  of  Horace  Spring- 
field, and  no  allegation  that  the  administra- 
tor authorized  or  consented  for  the  plaintiff 
to  sue  in  this  case;  and  that  no  cause  of 
action  is  set  out  against  defendanta.  The 
court  sustained  the  demurrer  and  dismissed 
the  case,  and  the  plaintiff  excepted. 

George  G,  QUnn  and  M.  C.  Tarver  for 
plaintiff  in  error. 

W.  E.  Mann  and  W.  0.  Martin  for  defend- 
anta in  error. 

Hill,  J.  {after  stating  the  facts). — The 
controlling  question  in  the  case  is  whether 
the  contract  as  expressed  in  the  deed  from 
B.  W.  Springfield  to  Horace  Springfield,  as 
set  out  in  the  foregoing  statement  of  facts, 
is  legal  and  enforceable.  Section  4117  of  the 
Civil  Code  of  1910  declares:  "A  bare  con- 
tingency or  possibility  cannot  be  the  subject 
of  sale,  unless  there  exists  a  present  right 
in  the  person  selling,  to  a  future  benefit.'' 
The  question  arises,  did  there  exist  in  B.  W. 
Springfield  a  present  right  to  sell  an  interest 
in  his  mother's  property  while  she  was  yet 
living,  or  was  the  thing  attempted  to  be  con- 
veyed a  bare  contingency?  There  is  no  con- 
tention that  B.  W.  Springfield  had  a  present 
right  to  sell  a  future  benefit  at  the  date  of 
the  deed.  Our  own  court  seems  not  to  have 
passed  upon  the  exact  question  here  raised, 
so  far  as  we  have  been  able  to  find.  But  a 
number  of  outside  jurisdictions  have  decided 
the  question.  In  Hoyt  v.  Hoyt,  61  Vt.  413, 
416,  18  Atl.  [399]  313,  it  is  said:  "At  com- 
mon law  agreements  for  the  sale  of  expect- 
ancies are  generally  held  to  be  pernicious 
and  void,  for  the  reason  that  they  offer  temp- 
tations to  heirs  to  anticipate  the  enjoyment 
of  property  by  making  disadvantageous  bar- 
gains, which  tend  to  their  harm  and  to  in- 
volve the  name  and  character  of  the  family." 
In  Poor  V.  Hazleton,  15  N.  H.  564,  666,  it  is 
said  that  such  sales  are  "void  as  against  pub- 
lic policy."  In  Boynton  v.  Hubbard,  7  Mass. 
112,  it  is  said:  "It  is  a  fraud  on  the  ances- 
tor, productive  of  public  mischief,  and  void 
as  well  at  law  as  in  equity."  In  this  last 
case  the  contract  was  called  a  wagering  con- 
tract and  declared  to  be  against  public  pol- 
icy. Such  contracts  have  been  upheld  by 
some  courts,  where  the  contracts  were  shown 
to  be  fair  and  the  purchaser  bought  the  ex- 
pectancy at  the  full  market  value;  but  the 
weight  of  authority,  seems  to  be  otherwise. 
In  the  instant  case  the  consideration  for  the 
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deed  was  $500,  and  the  plaintiff  seeks  to  re- 
cover something  like  $2,000  in  money  and  one 
half  of  the  real  estate. 

Our  own  court  has  passed  upon  a  case  (not 
exactly  like  the  one  at  bar)  where  the  prin- 
ciple ruled  is  the  same  as  that  involved  here. 
In  Trammell  v.  Inman,  115  Ga.  874,  42  S.  E. 
246,  where  a  marriage  settlement  was  "en- 
tered into  between  C  and  D,  wherein  C  con- 
veyed to  B,  as  trustee  for  certain  purposes, 
all  her  rights,  interests,  and  expectancy  in 
the  estate  of  her  deceased  husband  and  in  the 
estate  of  her  deceased  father,  and  also  her 
interest  in  and  to  the  property  of  any  other 
person  by  virtue  of  any  gift,  devise,  or  con- 
veyance of  any  kind  whatsoever  made  to  her 
or  to  which  she  might  at  any  time  thereafter 
be  entitled  by  law,"  it  was  held  that  such 
settlement  was  "ineffectual  to  convey  any 
rights,  as  it  was  an  attempt  to  convey  a  mere 
naked  possibility  without  any  present  inter- 
est." In  delivering  the  opinion  of  the  court, 
Simmons,  C.  J.,  said  (pp.  877-8):  "That 
part  of  the  marriage  articles  in  which  Mrs. 
Trammell  undertook, to  convey  to  a  trustee 
such  interest  as  she  might  thereafter  acquire 
in  the  property  of  any  other  person  by  virtue 
of  any  conveyance  or  by  law  was  invalid  and 
ineffectual.  She  undertook  to  convey  prop- 
erty which  she  did  not  possess  or  have  any 
expectation  of  possessing  and  in  which  she 
had  no  present  Interest  whatever.  It  was  no 
more  than  a  mere  chance.  Some  one  might 
give  her  property  other  than  that  mentioned 
expressly,  or  she  might  inherit  such  property, 
or  she  might  purchase  property,  and  in  each 
case  it  would  come  within  the  broad  terms 
of  this  settlement.  [400]  This  part  of  the 
settlement  was  an  attempt  to  dispose  of  a 
bare  naked  possibility,  which,  in  this  State, 
is  not  the  subject  of  grant  or  sale.  A  son 
cannot,  in  law,  convey  to  another  such  prop- 
erty as  he  may  inherit  from  his  father  who 
is  in  life  at  the  time  of  the  conveyance,  and 
yet  to  do  so  would  be  to  convey  an  interest 
less  remote  than  that  sought  to  be  disposed 
of  by  the  marriage  settlement  in  the  present 
case."  While  the  last  sentence  quoted  from 
Judge  Simmons  is  obiter,  yet  he  recognized 
it  to  be  the  true  rule.  We  think  the  prin- 
ciple decided  in  the  Trammell  case  is  decisive 
of  the  instant  one.  And,  to  the  same  effect, 
see:  Purcell  v.  Mather,  35  Ala.  670,  573, 
76  Am.  Dec.  307;  Stover  v.  Eycleshimer,  46 
Barb.  (N.  Y.)  84,  87;  Needles  v.  Needles,  7 
Ohio  St.  432,  70  Am.  Dec.  85;  Watson  ▼. 
Dodd,  68  N.  C.  528;  Davis  v.  Hayden,  0  Mass. 
514;  Dart  v.  Dart,  7  Conn.  250;  Boynton  v. 
Ann.  Cas.  1917 D — 60. 


Hubbard,  7  Mass.  112;  McCall  v.  Hampton, 
98  Ky.  166,  32  S.  W.  406,  33  L.R.A.  266,  56 
Am.  St.  Rep.  335.  As  to  a  definition  of  an 
expectancy,  see  2  Fearne  on  Rem.  22,  23. 

The  deed  purports  to  convey  only  the  "pres- 
ent rights  in  and  title  to  and  all  interests 
that"  the  grantor  has  or  may  become  pos- 
sessed of  by  inheritance  or  deed  from  his 
mother,  who  was  then  living.  This  was  a 
mere  expectancy.  No  one  is  heir  to  the 
living,  and  consequently  the  grantor  had  noth- 
ing to  convey  from  his  mother's  estate  while 
she  was  in  life.    The  deed  was  therefore  void. 

It  is  contended  that  the  deed  contained  a 
covenant  of  warrantv  as  to  the  interest  con- 
veyed,  and  that  the  grantor  is  estopped  from 
denying  its  legality.  But  the  interest  he 
attempted  to  convey,  as  already  shown,  was 
nothing.  The  deed  only  purported  to  convey 
and  to  warrant  his  interest  in  his  mother's 
estate;  and  as  we  have  seen  that  he  had  no 
interest  in  his  mother's  estate  to  convey,  the 
rule  contended  for  did  not  apply.  In  the 
decision  in  White  ▼.  Stewart,  131  Ga.  460, 
62  S.  E.  590,  15  Ann.  Cas.  1198,  it  was  held: 
"If  a  deed  purport  to  convey  the  right,  title, 
and  interest  of  the  grantor  in  and  to  certain 
described  realty,  instead  of  conveying  the 
realty  itself,  the  covenants  in  the  deed  will 
be  limited  to  the  right  or  interest  which  the 
grantor  has  in  the  property." 

The  rulings  here  made  being  controlling  of 
the  case,  the  questions  raised  by  demurrer,  as 
to  whether  there  is  a  misjoinder  of  parties, 
and  whether  an  administrator  upon  the  estate 
of  Horace  Springfield  was  the  proper  party 
to  bring  or  authorize  the  present  suit,  [401] 
are  immaterial.  What  we  hold  is  that  no 
cause  of  action  is  set  out  in  the  petition, 
whether  brought  by  an  administrator  or  by 
the  plaintiff  herself;  and  the  court  did  not 
err  in  dismissing  it  upon  demurrer. 

Judgment  affirmed. 

All  tlie  Justices  concur. 


NOTE. 

The  reported  case  holds  that  an  attempted 
conveyance  of  the  expectant  interest  of  the 
grantor  in  certain  property  then  owned  by 
his  mother  is  void,  and  that  a  covenant  of 
warranty  in  such  a  deed  will  not  inure  to 
the  grantee  so  as  to  estop  the  grantor  or 
subject  an  after-acquired  interest.  The  valid- 
ity of  the  transfer  of  an  expectancy  in  an 
estate  made  by  an  heir  or  beneficiary  to  a 
stranger  is  discussed  in  the  note  to  Donough 
V.  Garland,  Ann.  Cas.  1916E  1238. 
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WEIiCH  ET  AI.. 

V, 

CITY  OF  BOSTON. 

Massachusetts     Supreme     Judicial     Courtr-* 

May   22,    1915. 

221  Mass.  ioo;  109  N.  E.  174. 


Trusts  —  Title  to  Trust  Property. 

The  exclusive  legal  title  to  trust  property 
is  vested  in  the  trustee 

Taxation   —   Sitns   of   Property   —  In- 
tangible Property. 

Bonds  and  stocks,  which  are  "intangible 
property"  because  they  can  be  kept  in  a  small 
compass  and  are  not  likely  to  be  observed  for 
purposes  of  taxation,  are  customarily  taxable 
at  the  domicil  of  the  owner. 

[See  62  Am.  St.  Rep.  452.] 


To  tax  intangible  property,  located  with- 
out the  jurisdiction,  in  the  state  of  the  own- 
er's domicil,  is  not  in  violation  of  Ck)n8t. 
U.  S.  Amend.  14. 

Situs  of  Personalty  Held  in  Trust. 

St  1900,  c.  490,  pt.  1,  §  23,  declares  tiiat 
all  personal  estate  within  or  witliout  the 
commonwealth  shall  be  assessable  to  the  own- 
er, while  subsection  5  declares  that  property 
held  in  trust  by  an  executor,  administrator, 
or  trustee  shall  be  assessed  to  them  in  tliu 
city  or  town  in  which  they  reside.  St.  1909, 
c.  516,  exempts  from  taxation  merchandise, 
machinery,  and  animals  owned  by  inhabitants 
of  the  state  and  situated  in  another  state. 
A  resident  of  Maine  devised  stocks  and  bonds 
in  trust  for  persons  domiciled  in  California. 
The  trustees  resided  in  Massachusetts,  but 
the  property  remained  in  Maine.  It  is  held 
that  as  it  could  not  be  presumed  that  the 
property  was  taxed  in  Maine,  it  was  legally 
assessable  to  the  local  trustees,  particularly 
in  view  of  the  exemption  of  named  property 
and  the  fact  that  the  local  courts  might  be 
invoked  by  the  beneficiaries. 

[See  note  at  end  of  this  case.] 

Same. 

In  a  proceeding  to  tax  resident  trustees  on 
personal  property,  such  as  stocks  and  bonds, 
located  in  a  foreign  state  and  bequeathed  by  a 
foreign  testator  to  residents  of  another  second 
foroiqn  state,  it  cannot  be  presumed,  in  the 
absence  of  evidence,  that  there  was  any  law 
in  the  state  where  the  property  was  loc^ated 
which  allowed  it  to  tax  the  property. 

[See  note  at  end  of  this  case.] 

On  report  from  Superior  Court,  Suffolk 
county:     KiNQ,  Judge. 

Action  by  Francis  G.  Welch  et  al.,  plain- 
tiffs, against  City  of  Boston,  defendant.  Case 
reported.  The  facts  are  stated  in  the  opin- 
ion.   Judgment  fob  defendant. 


Tyler,  Comeau  d  Eamea  for  plaintiffs. 
Joseph  P.  Lyons  for  defendant. 

[156]  RuoG,  C.  J. — This  is  an  action  to 
recover  a  tax  paid  under  protest.  The  plain- 
tiffs are  trustees  appointed  by  the  Probate 
Court  of  York  County  in  the  State  of  Maine, 
under  the  will  of  a  testatrix  who  at  the  time 
of  her  decease  was  and  for  a  long  time  pre- 
vious thereto  had  been  domiciled  in  that 
county  and  State.  All  the  beneficiaries  under 
the  trust  are  domiciled  in  the  State  of  Cali- 
fornia. The  corpus  of  the  trust  fund^  so  far 
as  concerns  the  tax  here  in  question,  consists 
entirely  of  stocks  and  bonds  of  corporations 
foreign  to  this  Commonwealth.  These  bonds 
and  certificates  of  stock  always  have  been 
deposited  and  kept  in  the  State  of  Maine. 
The  question  is  whether  such  property  is 
legally  assessable  to  the  plaintiffs  who  are 
domiciled  in  this  Commonwealth. 

[157]  It  is  to  be  noted  that  the  personal 
property  here  sought  to  be  taxed  does  not 
belong  to  the  estiite  of  a  decedent  in  process 
of  settlement.  The  plaintiffs  do  not  hold 
as  executors  or  adminfstrators,  but  as  trus- 
tees. It  must  be  presumed  that,  at  least  so 
far  as  relates  to  the  personal  property  held 
by  the  plaintiffs,  the  estate  of  the  testatrix 
hiis  been  distributed  and  a  legacy  has  been 
paid  to  them  as  trustees.  It  does  not  appear 
that  the  property  has  been  ta&ed  either  at 
the  domicil  of  the  beneficiary  or  in  Maine, 
nor  does  it  appear  that  there  is  any  law 
permitting  or  requiring  the  taxation  of  the 
property  in  either  of  those  jurisdictions.  We 
are  not  concerned,  therefore,  with  any  ques- 
tions touching  double  taxation,  except  so  far 
as  that  may  be  involved  in  the  interpretation 
of  our  own  statute. 

Manifestly  the  legal  title  to  the  stocks 
and  bonds  in  question  is  in  the  plaintiffs. 
It  is  one  of  the  fundamental  characteristics 
of  trusts  that  the  full  and  exclusive  legal 
title  is  vested  in  the  trustee.  Gray  v. 
Lenox,  215  Mass.  598,  102  N.  E.  1097.  "  Tlie 
rights  of  the  beneficiary  are  purely  equi- 
table and  canot  be  enforced  ordinarily 
at  law,  but  are  cognizable  only  in  equity. 
Our  tax  law  proceeds  upon  the  basis  that 
in  all  instances  where  the  trustee  is  a  resi- 
dent of  this  Commonwealth  he  is  the  person 
to  whom  the  assessment  must  be  made.  Thai 
is  on  the  ground  that  he  is  the  owner  in 
the  legal  sense.  The  opening  words  of  the 
controlling  section  of  the  statute  render  liable 
to  taxation  all  personal  property  owned  by 
inhabitants  of  the  Commonwealth  whether 
within  or  without  the  Commonwealth,  unless 
by  reason  of  some  special  exemption.  Put- 
nam V.  Middleborough,  209  Mass.  456,  95  N. 
K.  749.  That  it  was  the  legislative  intention 
to  tax  property  of  this  character  is  manifest 
from  St.  1909,  c.  516,  section  one  of  whic!i 
exempts  from  taxation  "merchandise  machin- 
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cry  aad  animals  owned  by  inhabitants  of  this 
Commonwealth  but  situated  in  another  State/' 
and  §  2  of  which  subjects  to  taxation  in  the 
(it J  or  town  where  they  are  situated  like 
personal  estate  owned  by  non-residents.  The 
property  in  question  is  owned  by  inhabitants 
of  this  Commonwealth,  although  physically 
it  is  not  kept  within  the  State.  But  it  is 
intangible  in  its  character.  It  is  quite  differ- 
ent in  nature  from  coal  or  cars  or  other 
corporeal  property  which,  for  purposes  of 
taxation,  by  reason  of  its  substantial  body 
may  aecjuire  a  aiiua  of  its  own  apart  from 
the  doinicil  of  its  owner.  Union  Refrigerator 
Transit  Co.  v.  Kentucky,  [158]  199  U.  S. 
194,  4  Ann.  Cas.  493,  26  S.  Ct.  36,  50  U.  S. 
(L.  ed.)  160.  While  for  some  purposes  bonds, 
being  specialties,  have  a  situs  where  they  are 
found,  Callahan  v.  Woodbridge,  171  Mass. 
r)90,  51  N.  E.  176;  Wheeler  v.  Sohmer,  233 
U.  S.  434,  34  S.  Ct,  607,  58  U.  S.  (L.  ed.) 
1030,  yet  commonly  they  are  held  to  be  locat- 
qO  at  the  domicil  of  their  owner.  Frothing- 
liam  V.  Shaw,  175  Mass.  69,  55  N.  E.  623, 
78  Am.  St.  Rep.  475.  Bonds  are  but  a  species 
of  indebtedness  and  wherever  actually  held 
or  deposited  "may  for  purposes  of  taxation, 
if  not  for  all  others,  be  regarded  as  situated 
at  the  domicil  of  creditor"  or  owner.  Kirt- 
land  V.  Hotehkiss,  100  U.  S.  491,  498,  25 
IT.  S.  (L.  ed.)  658.  Certificates  of  stock, 
apart  from  express  statute,  have  never  been 
regarded  as  capable  of  acquiring  a  sittis  in- 
dependent of  the  domicil  of  tlie  owner  and 
of  the  corporation  whose  fractional  owner- 
ship they  represent.  Kennedy  v.  Ilodgcs,  215 
^^lass.  112,  102  N.  E.  432.  Both  bonds  and 
stocks  are  in  their  nature  difficult  of  dis- 
covery. They  can  be  kept  in  small  compass 
and  are  not  likely  to  be  observed.  They  arc 
called  intangible  property.  The  maxim  that 
they  follow  the  person  of  their  owner  as  to 
situs  has  its  foundation  not  only  in  con- 
venience but  in  the  practical  necessities  of 
business.  Tliat  maxim  is  recognized  general- 
ly as  applicable  to  such  securities  as  here  are 
in  question,  in  the  absence  of  some  special 
provision.  Covington  v.  Covington  First 
Xat.  Bank,  198  U.  S.  100,  111,  25  S.  Ct.  ."iCi, 
46  U.  S.  (L.  ed.)  9C3;  Hawkey  v.  Maiden, 
232  U.  S.  1,  12,  Ann.  Cas,  1916C  842,  34 
S,  Ct.  201,  58  U.  S.   (L.  ed.)   477. 

The  situs  of  such  intangible  securities  for 
purposes  of  taxation  commonly  is  treated  as 
at  the  domicil  of  the  owner.  "Generally 
speaking,  intangible  property  .  may 

be  regarded,  for  the  purposes  of  taxation,  as 
situated  at  the  domicil  of  the  creditor  [own- 
<r]  and  within  the  jurisdiction  of  the  State 
where  he  has  such  domicil."  A  tax  upon 
such  property  to  the  owner  at  his  domicil, 
in  accordance  with  the  State  statute,  "vio- 
lates no  provision  of  the  Federal  Constitu- 
tion." Buck  V.  Beach,  200  U.  S.  302,  401, 
11   Ann.   Cas.   732.  27  S.   Ct.   712,  51   U.  S. 


(L.  ed.)  1106.  Even  in  the  light  of  the  most 
recent  decisions  domicil  of  the  owner  usually 
iixcs  the  situs  of  personal  property,  for  pur- 
poses of  taxation,  even  as  to  classes  described 
as  tangible,  unless  it  has  become  permanently 
located  in  some  other  jurisdiction  and,  s6 
far  as  adjudications  go,  is  also  employed  ii; 
the  prosecution  of  business  there.  Southern 
Pac.  Co.  y.  Kentucky,  222  U.  S.  63,  74, 
32  S.  Ct.  13,  56  U.  S.  (L.  ed.)  96.  See  15 
Columbia  Law  Review,  377. 

Upon  this  aspect  of  the  case  the  contention 
of  the  plaintiffs  is  that  the  owners  of  stocks 
and  bonds  may  establish  an  independent 
ait  us  for  the  purpose  of  their  taxation,  differ- 
ent from  the  [f59]  domicil  of  the  owner,  the 
debtor  or  the  corporation  issuing  the  stock, 
by  a  simple  deposit  of  them  in  a  foreign 
State,  and  thereby  divest  the  jurisdiction  of 
their  domicil  of  the  right  to  tax.  Without 
undertaking  to  say  what  effect  such  deposit 
may  have  on  the  taxing  power  of  the  State 
of  deposit,  see  Wheeler  v.  Sohmer,  233  U.  S. 
434,  439,  446,  34  S.  Ct.  607,  58  U.  S.  (L.  ed.) 
1030,  it  seems  to  ua  that  the  power  of  the 
State  of  their  domicil  to  tax  sucii  property  is 
not  affected. 

If  it  be  said  that  governmental  protection 
is  the  consideration  for  taxation.  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  S.  82,  90, 
23  S.  Ct.  266,  47  U.  S.  (L.  ed.)  394;  Union 
Kefrigerator  Transit  Co.  v.  Kentucky,  199  U. 
S,  194,  202,  4  Ann.  Cas.  493,  26  S.  Ct. 
36,  50  U.  S.  (L.  ed.)  150,  there  is  still  sup- 
port for  the  tax.  Tlie  plaintiffs  would  be 
given  whatever  protection  they  as  owners 
might  require  from  our  government,  and  they 
doubtless  could  be  held  by  our  courts  to  the 
performance  of  their  trusts  at  the  suit  of 
their  cestui  que  trustent  or  other  interested 
parties. 

The  terms  of  cl.  5  of  §  23  of  our  tax  law 
are  explicit  to  the  effect  that  a  resident  trus- 
tee shall  be  assessed  in  the  place  where  he 
resides  when  the  income  of  the  trust  is  pay- 
able to  a  non-resident.  These  words  inc'iud(; 
a  case  like  the  present.  There  is  no  indica- 
tion of  a  legislative  purpose  to  restrict  the 
operation  of  the  tax  law  to  instances  where 
ilie  trust  had  its  origin  within  the  State. 
It  ^s  the  title  to  property  alone  which  is 
made  the  test  of  liability  to  the  tax.  TTierc 
is  no  manifestation  of  a  design  to  exclude 
from  taxation  intangible  personal  estate  re- 
reived  bv  trustees  under  the  terms  of  a  for- 
ri;iii  will  or  other  foreign  instrument.  Tlie 
final  sentence  of  the  section  exempting  from 
taxation  to  domestic  beneficiaries  property 
on  which  a  tax  has  been  paid  in  another 
jurisdiction  by  foreign  ti*ustees,  discloses  a 
purpose  not  to  impose'  in  that  instance  double 
taxation. 

It  is  urged  that,  because  the  plaintiffs  owe 
their  appointment  to  a  foreign  court,  they 
cannot  be  taxed  here.     But  there  is  nothing 


948 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


to  indicate  that  the  trust  fund  held  by  the 
trustees  is  regarded  as  in  the  custody  of 
that  foreign  court,  or  to  show  that  the  usual 
incidents  of  complete  legal  title  did  not  fol- 
low the  transfer  of  this  intangible  personal 
property  to  the  trustees. 

It  does  not  appear  on  this  record  and  it 
cannot  be  presumed  in  the  absence  of  evidence 
that  there  is  any  provision  in  the  law  of 
Maine  which  undertakes  to  establish  for 
shares  of  stock  and  bonds  passing  under  the 
will  of  a  deceased  resident  to  non-resident 
trustees  [160]  a  situs  in  that  State  for  pur- 
poses of  taxation.  See  Augusta  v.  Kimball, 
91  Me.  605,  40  Atl.  666,  41  L.R.A.  476.  Nor 
is  it  necessary  to  consider  what  extraterri- 
torial effect  such  law,  if  it  existed,  would 
have. 

Strong  practical  considerations  lead  to  the 
same  result.  We  know  of  no  general  prin- 
ciple of  jurisprudence  which  apart  from  stat- 
ute fixes  the  situs  of  a  trust  fund  in  the 
jurisdiction  of  the  court  which  appoints  a 
non-resident  trustee  to  execute  the  terms 
of  the  trust.  There  is  no  way,  so  far  as  this 
record  shows,  in  which  the  taxing  power  of 
Maine  in  this  case  can  ascertain  the  items  of 
the  trust  investment,  in  order  to  determine 
the  amount  there  subject  to  taxation.  Tliere 
is  or  may  be  no  method  of  making  service 
upon  a  non-resident  trustee  or  exercising  any 
compulsion  to  make  the  corpus  of  the  fund 
contribute  to  the  support  of  government. 
Without  undertaking  to  say  what  the  law  of 
this  Commonwealth  now  is,  it  seems  plain 
that  before  the  enactment  of  St.  1889,  c.  462, 
requiring  the  appointment  of  a  resident  agent, 
there  were  no  direct  means  of  reaching  such 
non-resident  trustee  appointed  by  our  courts. 
The  natural  method  of  dealing  with  the  taxa- 
tion of  invisible  and  intangible  property  is  to 
treat  with  the  owner  where  he  lives,  where 
he  can  be  reached  and  where  it  is  comparative- 
ly easy  to  administer  the  law  with  justice. 
Any  other  course  seems  to  open  wide  the 
door  to  evasion  of  all  taxation. 

Different  questions  would  be  presented  if 
it  appeared  that  the  State  of  Maine  bad 
established  by  law  a  situs  in  that  State  for 
all  intangible  personal  property  held  by  trus- 
tees appointed  by  its  courts,  or  that  the  prop- 
erty was  part  of  an  estate  in  process  of  settle- 
ment and  distribution  by  the  courts  of  a 
foreign  State,  upon  which  no  opinion  is  ex- 
pressed. In  the  case  at  bar  the  owners  of  the 
legal  title  to  intangible  personal  property 
are  residents  of  this  Commonwealth  and  are 
made  subject  to  taxation  by  the  clear  terms 
of  our  tax  law.  They  have  chosen,  for  reasons 
of  their  own,  to  cause  the  evidences  of  title 
to  such  intangible  property  to  be  deposited 
in  a  foreign  jurisdiction.  But  that  circum- 
stance is  not  enough  to  divest  this  State  of 
the  power  to  tax.    No  reason  appears  why,  on 


legal  grounds  or  even  on  equitable  considera- 
tions, they  are  entitled  to  a  relaxation  of  a 
settled  rule  of  law  as  to  the  situs  of  intangible 
personal  property. 

For  these  reasons  no  right  secured  to  the 
plaintiffs  by  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  or  by 
[161]  our  own  Constitution  is  violated  by 
the  statute  as  thus  interpreted.  This  con- 
clusion is  supported  in  principle  by  Kirtland 
V.  Hotchkiss,  100  U.  S.  491,  25  U.  S.  (L.  ed.; 
568;  Stete  Tax,  etc.  16  Wall.  300,  21  U.  S. 
(L.  ed.)  179;  Buck  v.  Beach,  206  U.  S.  392, 
401,  11  Ann.  Cas.  732,  27  S.  Ct.  712,  51  U. 
S.  (L.  ed.)  1106;  Augusta  v.  Kimball,  91  Me. 
605,  40  Atl.  666,  41  L.R.A.  475;  Ailman 
Petitioner,  17  R.  I.  362,  22  Ati.  279;  People 
V.  Feitner,  168  N.  Y.  441,  61  N.  E.  763; 
Mackay  v.  San  Francisco,  128  Cal.  678,  61 
Pac.  382.  See  Hemenway  v.  Milton,  217 
Mass.  230,  104  N.  E.  3(2,  L.R.A.1915C  949. 
It  is  contrary  to  Groodsite  v.  Lane,  139  Fed. 
593,  2  Ann.  Cas.  849,  72  C.  C.  A.  281,  which, 
for  the  reasons  stated,  we  are  constrained 
not  to  follow. 

Judgment  for  the  defendant. 


NOTE. 


of  Taxation,  of 
Held  in  Trast 


Sitna,  for 
sonal 


The  purpose  of  this  note  is  to  discuss  the 
recent  cases  dealing  with  the  situs  for  the 
purpose  of  taxation  of  personal  property  held 
in  trust.  The  early  cases  are  reviewed  in 
the  notes  to  Goodsite  ▼.  Lane,  2  Ann.  Cas. 
849,  and  Buck  v.  Miller,  62  Am.  St.  Rep. 
436.  Where  personal  property  is  held  in 
trust,  the  law  considers  the  trustee  to  be 
the  legal  owner  and  as  such  liable  for  the 
taxes  assessed  against  the  property;  and  his 
domicil  is  the  place  of  assessment.  Hemen- 
way V.  Milton,  217  Mass.  230,  104  N.  E.  362, 
L.R.A.1915C  949;  Newcomb  v.  Paige,  224 
Mass.  516,  113  N.  E.  458 ;  New  York  v.  Dietz, 
66  Misc.  628,  123  N.  Y.  S.  1072.  And  tee 
the  reported  case.  Thus  in  Hemenway  v. 
Milton,  supra,  it  was  held  that  where  a 
trustee  who  resided  in  Massachusetts  was 
appointed  under  a  will  to  sell  certain  real 
property  in  New  York  and  distribute  the 
proceeds  of  this  sale  among  beneficiaries  also 
residing  in  Massachusetts,  it  was  proper  that 
a  tax  on  the  proceeds  should  be  assessed 
against  the  trustee  in  Massachusetts.  The 
court  said:  "It  is  plain  that  the  words  of 
this  clause  of  the  statute  interpreted  literally 
cover  the  facts  of  the  present  case.  The 
trustees,  being  residents  of  the  common- 
wealth, hold  perosnal  property  in  trust  the 
income  of  which  is  payable  to  other  persons 
resident  in  Milton  in  this  conunonwealth. 
It  is  equally  plain  that  this  state  has  the 
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poorer  to  tax  such  personal  property.  The 
legal  title  to  it  is  in  the  trustees  who  aro 
residents  here  and  the  beneficial  interest  is 
also  in  residents  of  this  state.  This  is  enough 
to  support  the  exercise  of  the  taxing  power.*' 
In  the  reported  case  it  is  held  that  where 
trustees  residing  in  Massachusetts  hold  legal 
title  to  stocks  and  bonds,  and  the  beneficiaries 
live  out  of  the  state,  the  tax  on  this  personal 
property  may  be  assessed  to  the  trustees, 
even  thoiigh  the  bonds  and  certificates  are 
deposited  in  another  state. 

In  New  York  v.  Dietz,  66  Misc.  628,  123 
N.  Y.  S.  1072,  it  was  held  that  where  three 
trustees  were-  appointed  under  a  will  to 
take  charge  of  an  estate  of  personal  property, 
each  of  them  was  liable  for  taxes  only  on 
that  part  of  the  estate  which  was  in  his 
possession,  and  each  one  of  them  must  be 
separately  served  with  a  summons  and  com- 
plaint. 

In  People  v.  Trust  Co.  of  America,  208  N. 
Y.  463,  102  N.  E.  578,  affirming  judgment 
154  App.  Div.  916,  139  N.  Y.  S.  1139,  it 
appeared  that  a  trust  mortgage  was  executed 
and  a  trust  company  was  appointed  trustee. 
All  of  the  bonds  secured  by  the  mortgage 
were  not  issued  at  the  time  of  execution, 
and  a  part  was  reserved  for  future  con- 
tingencies. Tliereafter  the  trust  company 
certified  a  certain  number  of  these  bonds  and 
delivered  them  to  the  mortgagor  for  issue 
and  they  were  issued  on  the  same  date.  The 
mortgage  tax  then  became  due  and  payable. 
It  was  held  that  it  was  the  duty  of  the 
trustee  representing  all  the  parties  interested 
in  the  mortgage  and  bonds  to  pay  the  tax 
required  by  statute.  The  court  said:  "What- 
ever may  be  the  general  practice  as  to  record- 
ing a  trust  mortgage  or  in  paying  the  re- 


upon  the  benefit  derived  by  those  for  whom 
the  trust  is  created.  When  a  statute  im- 
poses a  tax  on  a  transaction  and  no  pro- 
vision is  made  in  the  statute  as  to  which 
party  thereto  shall  pay  it,  the  actors  in  the 
transaction,  when  acting  in  the  performance 
of  their  duty,  are  liable  therefor." 

However,  under  some  circumstances  the  rule 
that  the  trustee  is  liable  for  taxes  on  trust 
property  is  not  applicable.  In  Wilder  v. 
Hawaiian  Trust  Co.  20  Hawaii  589,  it  ap- 
peared that  a  trustee  was  appointed  under 
a  will  to  distribute  certain  amounts  annual- 
ly to  designated  persons.  It  was  held  that 
the  income  tax  was  assessable  against  the 
annuitants  and  not  against  the  trustee;  and 
it  was  furthermore  held  that  the  surplus  in- 
come arising  from  the  trust  property  was 
not  taxable  prior  to  its  distribution. 

In  Newcomb  v.  Paige,  224  Mass.  516,  113 
N.  E.  458,  it  appeared  that  a  trust  fund  was 
created  under  the  will  of  a  resident  of  New 
York,  and  that  one  of  the  trustees  lived  in 
California,  the  second  in  New  York  and  the 
third  in  Massachusetts.  The  will  was  pro- 
bated in  New  York,  and  the  evidence  of  the 
intangible  securities  forming  the  trust  fund 
was  kept  in  that  state.  It  was  held  that 
Massachusetts  could  not  tax  thisi  trust  fund, 
because  one  of  the  trustees  and  the  bene- 
ficiaries lived  in  Massachusetts.  The  court 
said:  "When  there  are  several  trustees,  one 
or  more  of  whom  is  domiciled  in  the  state 
of  origin  of  the  trust,  and  the  corporeal 
custody  of  the  securities  of  the  trust  is 
with  that  trustee  at  his  domicil,  and  the 
title  of  the  trustees  is  joint  and  their  powers 
must  be  exercised  as  a  unit,  there  is  no  such 
several  ownership  in  one  trustee  resident  out- 
side  the   state   of  the  establishment   of  the 


cording   tax   therefor,   or   the  tax   upon  the  "  trust,    but    resident    in    Massachusetts,    as 


mortgage  upon  an  advancement  of  any  part 
of  the  principal  indebtedness  secured  by  the 
mortgage,  it  is  the  trustee  named  as  the 
mortgagee  therein  who  represents  the  bond- 
holders for  whose  benefit  and  security  the 
mortgage  is  recorded.  Any  agreement  re- 
lating to  recording  the  mortgage  as  between 
the  parties  to  the  instrument  affecting  the 
responsibility  of  the  trustee  as  between  the 
parties  to  the  instrument  cannot  affect  the 
determination  of  the  questions  involved  on 
this  appeal.  The  defendant  is  not  a  gratui- 
tous trustee.  Its  assumption  of  the  duties 
devolved  upon  it  is  of  value.  The  assump- 
tion of  the  duties  of  trustee  was  pursuant  to 
some  contract  express  or  implied,  and  the 
recording  tax  or  any  tax  upon  the  mortgage 
by  reason  of  the  mortgage  having  been  previ- 
ously recorded  is  a  proper  disbursement  by  it 
as  trustee.  Its  duty  to  pay  such  recording 
tax  or  the  tax  upon  the  mortgage,  as  pro- 
vided by  the  statute  quoted,  is  imposed  by 
the   trtist   which   it  has   accepted.     It  rests 


brings  him  within  the  scope  of  our  tax  law 
as  to  the   trust   property.  .     .     Under 

these  circumstances  he  alone  as  resident  of 
this  commonwealth  does  not  hold  the  title 
as  owner  within  the  commonwealth  in  such 
sense  as  to  bring  him  within  the  terms  of 
the  tax  act.  He  cannot  exercise  ownership 
as  a  resident  in  this  commonwealth,  but  only 
by  conjoint  action  with  his  fellow  trustees, 
none  of  whom  are  resident  here,  as  to  a  fund 
in  substance  in  the  custody  of  the  courts  of 
another  jurisdiction.  His  ownership  is  not  of 
such  character  as  to  bring  the  taxable  domi- 
cil of  the  trust  within  the  terms  of  our  law." 
In  Mausoleum  Builders  v.  State  Boafd  of 
Taxes,  etc.  (N.  J.)  100  Atl.  236,  it  appeared 
that  the  appellants  had  agreed  to  purchase 
from  a  cemetery  company  a  plot  of  land  on 
which  to  build  a  mausoleum.  They  were  to 
pay  an  amount  down  and  the  balance  in 
instalments.  They  entered  into  possession 
and  then  erected  the  building  which  became 
subject  to  a  tax.    The  appellants  claimed  that 
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at  the  time  the  tax  was  levied,  thev  had  not 
yet  acquired  the  legal  title,  and  as  build- 
ings for  cemetery  purposes  were  exempt  from 
taxation,  this  building  also  should  be.  It 
was  held  that  even  though  the  title  had  not 
yet  passed  to  the  appellants,  yet  they,  as 
equitable  owners,  were  liable  for  the  tax; 
since  the  exemption  of  the  cemetery  company 
was  personal  to  itself,  and  it  could  not  trans- 
fer this  exemption  by  delivering  a  deed,  it 
could  not  do  so  by  holding  the  legal  title 
in  trust  for  its  vendee. 


STATE 

V. 

DOUGHERTT  ET  AIi. 

New  Jersey  Court  of  Errors  and  Appeals — 
November  15,  1915. 

SS  xV.  J.  Law  200;  96  Ail.  i$6. 

Criminal   Iiaw   —   Defenses   —   Indnee- 
ment  for  Purpose  of  Prosecution, 

An  indictment  charged  a  conspiracy  to  per- 
vert the  due  administration  of  the  laws.  The 
proof  was  of  an  agreement  by  defendants 
with  a  detective  in  the  employ  of  the  state's 
law  officers  to  detect  defendants  in  corrupt 
conduct,  by  which  the  detective  was  to  pay 
them  money  for  their  votes  as  membt^r.s  of 
a  city  council.  Held  that,  as  the  indictment 
charged  but  one  conspiracy,  to  which  the  de- 
tective was  proper  to  be  a  necessary  party, 
and  as  his  object  was  to  expose  corruption, 
and  prevent  injury  to  the  public,  there  was 
a  failure  to  prove  a  conspiracy  to  pervert  the 
due  administration  of  the  laws. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 
Error  to  Supreme  Court. 

Criminal  action.  Harry  Dougherty  et  al., 
convicted  of  conspiracy  and  bring  error.  The 
facts  are  stated  in  the  opinion.     Rbvrrsed. 

Rohet-t  H,  AfcCarter  and  William  F.  8ooy 
for  plaintiffs  in  error. 

Charles  8.  Moore  and  Edmund  Wilson  for 
defendant  in  error. 

[209]  SwAYZE,  J. — ^The  first  count  in  the 
indictment,  on  which  alone  the  state  elected 
to  stand,  charges  that  the  plaintiffs  in  error 
and  others  named,  conspired  to  pervert  the 
due  administration  of  the  laws  relating  to 
the  municipal  government  [210]  of  Atlantic 
City  by  corruptly  passing  an  ordinance  for 
the  passage  of  which  the  nine  defendants  (in- 


eluding  the  two  now^  plaintiffs  in  error)  were 
to  receive  as  bribes  from  one  Harris,  a  per- 
.«on  interested  in  securing  the  passage  of 
the  ordinance,  the  sum  of  $500  each;  that 
tlie  defendants  in  execution  of  said  agrc^emunt 
passed  the  ordinance  and  in  further  execution 
of  the  agreement  received  the  sums  agreed 
upon  as  bribes.  At  the  trial  it  was  proved 
that  Harris  was  an  alias  for  Reed  who  wa^ 
in  the  employ  of  a  detective  engaged  under 
the  direction  of  the  law  officers  of  the  state 
in  the  effort,  which  for  four  months  had  been 
unsuccessful,  to  detect  the  defendants  in  cor- 
rupt conduct  as  members  of  the  council  of 
Atlantic  City;  that  the  whole* scheme  was  a 
plot  contrived  by  him  for  the  purpose  of  lur- 
ing members  of  the  common  council  by  t)i*» 
promise  of  money  into  voting  for  an  ordi- 
nance for  a  large  public  work,  the  merit  of 
which  by  itself  is  not  questioned;  that  v 
was  never  meant  to  proceed  with  the  work 
when  authorized,  the  only  object  being  to 
catch  the  defendants  in  corrupt  conduct. 
There  was  no  evidence  that  any  money  was 
ever  paid  to  Murtland.  While  the  ordinanct* 
was  pending  Murtland  asked  Reed  how  mucli 
money  he  was  to  receive  that  day,  said  that 
he  would  not  accept  $500,  that  he  did  not 
care  to  take  the  risk  with  less  than  $5,000: 
and  after  some  further  conversation  added 
that  he  wotlld  not  interfere  with  the  pr(»- 
gramme  and  wished  to  be  remembered  when 
it  came  to  the  contract. 

We  think  it  is  unnecessary  to  consider  the 
very  interesting  and  important  question  »o 
ably  discussed  by  counsel,  whether  it  is  a 
good  defence  to  an  indictment  that  the  de- 
jfendants  were  entrapped  into  the  alleged 
criminal  conduct  by  representatives  of  the 
state.  Cases  may  be  found  where  this  defence 
was  rejected  and  others  where  it  was  held 
good.  We  limit  our  decision  to  the  particu- 
lar facts  of  this  case. 

The  charge  is  that  there  was  a  conspiracy 
to  pervert  the  due  administration  of  the  law^ 
relating  to  the  municipal  government  of  At- 
lantic City  by  corruptly  passing  an  ordinance, 
for  bribes  to  be  paid  by  Harris,  a  person 
interested  in  securing  its  passage.  The  in- 
dictment is  not  for  bribery,  but  [211]  for 
conspiracy,  and  not  for  conspiracy  among  the 
defendants  alone  to  sell  their  votes  or  to 
force  "Harris"  to  pay  money.  TTie  charge 
is  that  the  conspiracy  was  with  "Harris:" 
that  he  was  to  pay  and  did  pay  money.  The 
conspiracy  with  "Harris'*  as  the  prime  mover 
and  an  essential  party  is  not  only  the  con- 
spiracy charged  in  the  indictment,  but  the 
conspiracy  on  which  the  state  in  fact  relied 
at  the  trial ;  it  was  only  that  alleged  con- 
spiracy that  made  admissible,  so  far  as  it 
was  admissible,  the  testimony  as  to  int<»rviews 
between  "Harris"  and  Phoebus  on  December 
5th,  1911,  at  which  the  two  planned  for  the 
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corruption  of  the  other  defendants.  It  was 
this  conspiracy  between  "Harris"  and  Phoebus* 
into  whicli  the  defendants  are  said  to  have 
come  subsequently.  The  nature  of  the  charge 
in  the  indictment  relieves  us  from  the  neces- 
sity of  considering  the  effect  of  entrapment 
by  the  state,  which  would  confront  us  if 
the  indictment  were  for  a  conspiracy  by  the 
defendants  alone  to  sell  their  votes  or  to 
extort  money  as  the  condition  of  passing  an 
ordinance  introduced  in  good  faith  and  meant 
to  become  effective  legislation  of  the  city. 
The  question  is  the  much  simpler  one,  wheth- 
er a  conspiracy  originated  by  ''Harris"  un- 
der employment  of  the  law  officers  of  the 
state,  with  Phoebus  as  either  stool  pigeon 
or  go-between,  for  the  well  meant  purpose  of 
testing  the  virtue  of  public  officials  and  pre- 
venting injury  to  the  public  by  exposing 
and  bringing  them  to  punishment  if  they 
proved  corrupt,  was  a  conspiracy  to  pervert 
the  due  administration  of  the  laws  relating 
to  the  municipal  government  of  Atlantic  City. 
If  it  was  not,  the  defendants  are  not  guilty 
as  charged,  however  reprehensible  their  con- 
duct and  character  may  have  been.  Since 
the  indictment  charges  but  one  conspiracy, 
and  "Harris"  was  a  necessary  party  to  the 
conspiracy  proved,  the  prime  mover  therein 
and  the  man  who  was  to  and  did  furnish 
the  money,  and  since  the  conspiracy  had  no 
existence  without  him,  the  only  conspiracy 
for  wliich  the  defendants  could  be  convicted 
is  that  organised  by  "Harris."  Unless  that 
conspiracy  is  criminal,  the  defendants  are  not 
guilty  as  charged.  If  it  is  criminal,  "Harris" 
is  also  guilty.  To  so  hold,  it  would  be  neces- 
sary to  hold  that  "Harris' "  act  was  a  per- 
version [212]  of  the  due  administration  of 
the  law.  To  avoid  that  absurdity,  it  is 
necessary'  to  hold  that  the  conspiracy  was 
not  a  conspiracy  to  pervert  the  due  admin- 
istration of  the  law  as  charged  in  the  indict- 
ment. It  was  in  fact  an  arrangement  to 
secure  the  due  administration  of  the  law  ))y 
demonstrating  the  readiness  of  the  council- 
men  to-  be  corrupted,  in  a  made-up  plan  not 
meant  to  be  executed,  in  order  to  prevent 
by  exposure  similar  corruption  in  the  genuine 
legislation  of  the  city.  Without  the  com- 
plicity of  "Harris,"  the  conspiracy  charged 
is  not  proved:  with  him  it  ceases  to  be  a 
conspiracy  to  pervert  the  due  administration 
of  the  laws»  and  is  no  crime.  We  are  less 
reluctant  to  reach  this  result  than  we  would 
otherwise  be,  for  the  reason  that  the  reason 
that  the  state  sought  by  indicting  the  de- 
fendants for  conspiracy  to  make  available 
statements  made  bv  "Harris"  and  Phoebus 
in  the  absence  of  the  other  defendants  even 
before  tliey  had  comp  into  the  conspiracy,  and 
by  Phoebus  after  the  object  of  the  conspiracy 
had  been  obtained.  The  state  having  sought 
and  obtained  the  advantage  of  an  indictment 


for  conspiracy,  must  in  fairness  be  subjected 
to  its  disadvantages.  It  cannot  be  permitted 
by  splitting  tlie  single  conspiracy  in  two  to 
say  one  was  criminal  and  the  other  meritori- 
ous; that  in  one  the  councilmen  alone  were 
involved,  in  tlie  other  "Harris"  was  also  a 
party,  when  the  fact  is  that  "Harris"  was 
a  necessary  party  throughout.  As  the  Su- 
preme Court  of  tlie  United  States  has  recent- 
ly said  "tlie  character  and  effect  of  a  con- 
spiracy is  not  to  be  judged  by  dismembering 
it  and  viewing  its  separate  parts,  but  only 
by  looking  at  it  as  a  whole."  U.  S.  v.  Patten, 
2-26  U.  S.  525,  544,  33  S.  Ct.  141,  57  U.  S. 
(L.  ed.)    333,  44  L.R.A.(X.S.)    325. 

The  case  is  analogous  to  the  old  case  where 
a  man  arranged  through  a  third  party  for  a 
highway  robbery  to  be  committed  upon  him- 
self, with  a  view  to  receiving  a  reward  offered 
for  the  apprehension  of  highway  robbers.  It 
was  held  that  the  defendant  could  not  be 
convicted,  since  the  force  requisite  to  con- 
stitute a  highway  robbery  had  not  been  used, 
the  alleged  victim  having  himself  authorized 
it.  Hex  V.  M'Daftiel,  Foster  (Eng.)  121; 
Rex  V.  Fuller,  R.  &  R.  C.  C.  (Eng.)  408. 
On  an  indictment  for  burglary,  the  entry  was 
[213]  held  not  burglarious  because  made  with 
assent  of  detectives  who  were  in  the  occu- 
pancy and  control  of  a  bank  with  the  consent 
of  the  owners.  '"'Iliis  cannot  be  burglary," 
said  the  court,  "in  contemplation  of  law,  how- 
ever much  the  defendant  was  guilty  in  pur- 
pose and  intent."  Speiden  v.  State,  3  Tex. 
App.  156,  30  Am.  Rep.  126;  Reg.  v.  Johnson, 
C.  &  M.  218,  41  E.  C.  L.  123.  On  an  indict- 
ment for  bribery  where  an  officer  first  sug- 
gested his  willingness  to  accept  a  bribe  and 
apparently  joined  the  defendant  in  a  criminal 
act,  suggested  by  the  officer,  merely  to  entrap 
the  defendant,  the  case  was  held  not  within 
the  spirit  of  the  criminal  code.  O'Brien  v. 
State,  6  Tex.  App.  665.  In  larceny  where  the 
entrapment  is  by  the  owner  or  a  detective 
or  by  his  agent,  their  participation  takes 
away  the  essential  element  of  a  conversion 
against  the  will  of  the  owner.  Whart.  Or. 
L.  §  389. 

These  cases  were  decided  upon  the  ground 
that  ail  essential  element  of  the  crime  was 
absent.  We  do  not  approve  the  distinction 
attempted  in  the  Ohio  case  of  State  v.  Diegle, 
86  Ohio  St.  310,  99  N.  E.  1125,  a  report 
of  which  was  furnished  us  by  the  prosecution, 
between  an  injury  to  a  private  citizen,  as 
in  the  case  of  highway  robbery,  burglary  or 
larceny,  and  an  injury  to  the  public,  as 
in  the  case  of  bribery.  All  crimes  alike,  under 
our  modern  legal  theories,  are  crimes  against 
the  public,  and  all  are  classified  as  public 
>*'Tong8  by  Blackstone. 

We  have  already  stated  the  difficulty  in 
the  present  case  of  holding  that  an  agree- 
ment instigated  by  the  state  for  the  public 
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benefit  can  be  changed  into  a  criminal  con- 
spiracy by  merely  dropping  out  of  sight  the 
essential  part  played  by  the  instigator  with- 
out whom  the  conspiracy  could  not  exist. 
Clear  as  this  is  in  the  case  of  Dougherty, 
it  is  still  clearer  in  the  case  of  Murtland. 
The  principal  part  of  the  evidence  against 
him  was  Reed's  (alias  Harris')  testimony  as 
to  what  Phoebus  said.  Phoebus  had  pleaded 
guilty,  but  was  not  called  as  a  witness,  so 
that  he  might  be  cross-examined.  The  testi- 
mony at  best  was  only  admissible  against 
Murtland,  if  it  was  proved  aliunde  that  he 
and  Phoebus  were  co-conspirators;  it  could 
not  of  itself  prove  the  fact  of  conspiracy. 
There  was  absolutely  no  proof  that  Murtland 
received  any  money.  On  [214]  the  contrary, 
Reed's  testimony  was  that  Murtland  said  he 
would  not  be  satisfied  to  accept  $500,  and 
demanded  more,  which  Reed  refused;  where- 
upon Murland  said  he  would  not  interfere 
with  the  programme,  but  thought  that  Reed 
should  remember  him  when  he  came  to  the 
contract.  This  is  convincing  evidence  to  prove 
that  if  Murtland  was  ever  a  party  to  the 
conspiracy  charged,  he  withdrew  as  far  as 
lie  could  from  that  conspiracy  before  the  overt 
act  set  forth  in  the  indictment  and  relied 
upon  by  the  state — the  passage  of  the  ordi- 
nance— and  trusted  to  a  hope  of  future  favor 
or  at  worst  entered  by  a  tacit  agreement 
into  a  new  conspiracy  with  Reed  (alias  Har- 
ris). This,  however,  was,  to  put  it  most 
favorably  for  the  state,  a  conspiracy  with 
Reed  alone,  and  a  conspiracy  which  gave 
Murtland  different  rights  from  his  fellow 
eouncilmen,  in  which  they  would  be  most 
unlikely  to  join,  and  did  not  in  fact  join.  If 
Murtland  withdrew  from  the  original  con- 
spiracy before  the  overt  act,  a  jury  might 
well  find  him  not  guilty  as  charged.  He 
cannot  be  guilty  of  a  conspiracy  with  Reed 
alone,  unless  Reed  also  is  guilty,  since  it 
requires  at  least  two  to  make  a  conspiracy. 
Our  statute  under  which  this  indictment 
is  framed  expressly  enacts  that  any  two  or 
more  persons  who  shall  combine  to  commit 
any  act  for  the  perversion  of  the  due  admin- 
istration of  the  laws,  shall  on  conviction,  be 
deemed  guilty  of  a  conspiracy.  Ck>mp.  Stat, 
p.  1757,  §  37.  The  attention  of  the  learned 
trial  judge  was  called  to  the  failure  to  prove 
the  charge  in  the  indictment  against  Murt- 
land; he  said  that  he  had  no  doubt  that  a 
pon.spirator  might  withdraw,  but  that  the 
facts  and  circumstances  surrounding  the  with- 
drawal might  make  it  necessary  to  have  a 
jury  pass  upon  the  question.  With  this  we 
agree.  He  did  not,  however,  submit  to  the 
jury  the  question  whether  Murtland  had 
withdrawn,  although  the  evidence  to  that 
effect  was  uncontradicted  and  from  the  mouth 
of  the  detective  himself.  The  matter  is  most 
important,  in  view  of  evidence  that  was  ob- 


jected to.  Hearsay  statements  by  Phoebus  to 
Murtland's  detriment,  made  several  weeks 
thereafter,  and  at  a  time  when  exposure  had 
alreadv  come  and  Phoebus  had  "confessed," 
were  admitted.  We  need  not  dwell  on  the 
danger  of  admitting,  [215]  under  such  circum- 
stances, hearsay  evidence  of  statements  by 
a  man  who,  at  best,  was  an  accomplice,  and 
may  have  been  a  stool-pigeon.  The  import- 
ance for  the  present  purpose  is  that  the  evi- 
dence was  admitted  on  the  theory  that  the 
conspiracy  continued  until  Murtland  got  the 
compensation  for  which  he  had  bargained. 
The  Supreme  Ck)urt  in  vindicating  the  ad- 
missibility of  the  hearsay  report  of  Phoebus' 
statements,  said  that  the  conspiracy  con- 
templated a  contract  to  be  given  out  under 
the  ordinance  for  the  work  to  be  done,  from 
which  contract  Murtland  was  to  derive  a 
personal  benefit.  Now  if  Murtland  had  dis- 
tinctively repudiated  the  alleged  contract  for 
$500  as  seems  undisputed,  the  joint  relations 
between  him  and  Phoebus  certainly  ceased 
as  soon  as  the  ordinance  was  passed,  and 
hearsay  evidence  of  what  Phoebus  said  there- 
after would  be  inadmissible.  If  Murtland 
entered  into  a  new  conspiracy  with  Reed  alone 
involving  a  different  compensation,  Phoebus 
was  not  a  co-conspirator  in  that  and  hearsay 
testimony  of  his  statements  would  be  in- 
admissible. We  are  not  to  be  understood  as 
holding  that  the  testimony  as  to  Phoebus' 
statements  on  May  31st  was  admissible  un- 
der any  aspect  of  the  case.  It  was  surely  not 
admissible  if  Murtland  had  withdrawn  from 
the  conspiracy  as  charged  prior  to  the  overt 
act.  The  error  was  emphasized  by  the  judge's 
charge.  He  called  attention  to  Murtland's 
failure  to  testify.  Murtland  could  not  deny 
the  fact  that  Phoebus  had  made  the  statement 
to  Reed,  since  he  was  not  present;  it  would 
have  been  idle  for  him  to  deny  the  truth 
of  what  Reed  said  Phoebus  had  said  until 
there  was  other  proof  that  he  and  Phoebus 
were  co-conspirators;  and  he  was  not  called 
on  to  deny  Reed's  testimony  as  to  their  con- 
versation, since  that  tended  to  prove,  if  it 
did  not  prove,  that  he  was  no  longer  in  the 
conspiracy  charged  in  the  indictment,  and 
rendered  inadmissible  the  evidence  as  to  what 
Phoebus  said  thereafter.  The  harmfulness 
of  the  admission  of  this  hearsay  testimony  is 
shown  even  more  clearly  by  the  fact  that  if 
Phoebus  had  appeared  as  a  witness,  he  would 
not  only  have  been  sworn  as  such,  but  the 
defendants  would  have  had  the  usual  oppor- 
tunity to  cross-examine,  [216]  and  the  trial 
judge  would  undoubtedly  have  cautioned  the 
jury  against  the  acceptance  of  the  testimony 
of  an  accomplice  like  Phoebus  who  had  turned 
state's  evidence,  for  he  was  none  the  less  an 
accomplice  and  had  none  the  less  turned 
state's  evidence  because  his  testimony  was 
reported   in   the  form   of  mere  hearsay  and 
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even  then  came  only  from  the  mouths  of 
hired  detectives  who  had  themselves  originat- 
ed the  conspiracy  of  which  they  were  trying 
to   convict  the   defendants. 

Both  defendants  were  entitled  to  be  ac- 
quitted. The  judgment  must  be  reversed  and 
the  record  remitted,  to  the  end  that  a  venire 
de  novo  be  awarded. 

We  ought  to  add  a  word  of  caution.  We 
must  not  be  supposed  by  our  silence  to  in- 
dicate approval  of  the  view  expressed  by 
the  Supreme  Court  as  to  the  meaning  and 
effect  of  our  ruling  in  Bullock  v.  State  as 
to  the  withdrawal  from  the  jury  of  evi- 
dence improperly  admitted.  It  will  be  time 
enough  for  us  to  pass  upon  that  question 
when  it  is  necessarily  involved.  The  same 
caution  should  be  given  as  to  the  admissi- 
bility of  testimony  as  to  what  Phoebus  said 
1)efore  the  alleged  conspiracy  was  brought 
about  and  while  Phoebus'  status  was  wholly 
that  of  aa  agent  of  Harris  in  the  attempt  to 
get  the  defendants  to  conspire. 

Mjntubn,  J.  {concurring). — While  I  con- 
cur in  the  view  expressed  in  the  majority  opin- 
ion, as  to  the  illegality  of  this  conviction,  my 
views  lead  me  to  a  reversal,  upon  the  more 
fundamental  ground  that  a  conspiracy  or- 
ganized, doubtless  with  the  best  motives,  by 
the  prosecuting  officers  of  the  law,  to  create 
a  fictitious  conspiracy,  to  entrap  public  of- 
ficers into  the  commission  of  crime,  is  contra 
honos  mores,  and  against  sound  public  policy. 

At  the  basis  of  our  jurisprudence  are  cer- 
tain well-defined  maxims,  borrowed  from  the 
civil  law,  upon  which  the  relative  rights  and 
duties  created  and  imposed  by  law  rest  in 
their  application  to  the  individual.  Among 
these  is  volenti  non  fit  injuria,  which  denies 
a  remedy  to  one  who  is  the  super-inducing 
cause  of  his  own  injury,  upon  the  theory  that 
he  [217]  cannot  properly  complain  of  an  al- 
leged wrong  or  injury  which  he  has  invited 
upon  himself. 

It  presents  the  fundamental  concept  of  the 
doctrine  of  contributory  negligence,  and  regu- 
lates and  controls  in  daily  application  the 
rights  of  individuals. 

The  majority  opinion  cites  instances  where 
fundamentally,  this  principle  was  the  cause 
of  the  court's  refusal  to  recognize  an  alleged 
crime  thought  out  and  committed  by  one 
upon  himself  for  an  ulterior  purpose.  Rex 
v.  M'Daniel,  Foster  (Eng.)  121;  O'Brien  v. 
State,  6  Tex.  App.  665;   Whart.  Cr.  L.  389. 

So  the  civil  law  maxim,  ex  dolo  malo  ncn 
oritur  actio,  has  supplied  our  courts  of  law 
and  equity,  with  a  basic  principle  regulative 
of  the  affairs  of  the  individual  in  his  busi- 
ness transactions,  and  which  reduced  to  its 
simplest  terms  has  become  a  common  law 
axiom,  that  "fraud  vitiates  everything." 

Chief  Justice  Wilmot,  in  Collins  v.  Blan- 
tern,   2   Wils.  C.   PI.    (Eng.)    341,   referring 


to  the  public  policy  inherent  in  this  maxim, 
says,  "the  manner  of  the  transaction  was  to 
gild  over  and  conceal  the  truth,  and  when- 
ever courts  of  law  see  such  attempts  made 
to  conceal  such  wicked  deeds  they  will  brush 
away  the  cobweb  varnish,  and  show  the  trans- 
actions in  their  true  light."  And  again,  "tliis 
is  a  contract  to  tempt  a  man  to  transgress 
the  law  to  do  that  which  is  injurious  to 
the  community.  It  is  void  by  the  common 
law,  and  the  reason  why  the  common  law  says 
such  contracts  are  void  is  for  the  public 
good.  You  shall  not  stipulate  for  iniquity. 
All  writers  upon  our  law  agree  in  this — 'that 
no  polluted  hand  shall  touch  the  pure  foun-. 
tains  of  justice.'"  See  also  Paxton  v. 
Popham,  9  East  (Eng.)  408;  Pole  v.  Har- 
robin,  9  East  (Eng.)  417;  Gas  Light,  etc. 
Co.  V.  Turner,  6  Bing.  N.  Cas.  666,  35  E 
C.  L.  264;  Cuthbert  v.  Haley,  8  T.  R.  (Eng.) 
390,  and  cases  cited  in  Broom  Leg.  Max. 
659. 

If  these  basic  conceptions  of  law  are  to 
govern  courts  in  the  administration  of  law 
and  equity,  as  between  the  people,  upon  what 
theory  of  consistent  l^^l  procedure  it  may 
be  asked,  is  their  application  to  be  halted, 
when  the  state  presents  itself  as  a  litigant 
at  the  bar?  Except  upon  the  exploded  [218] 
theory  that  the  state  can  do  no  wrong,  I 
know  of  no  principle  of  extenuation  or  ex- 
ception, which  can  be  held  to  relieve  the  state 
as  the  fountain  head  of  justice,  from  the 
effect  of  the  application  of  its  own  laws. 

The  cases  which  are  reported  both  in  sup- 
port of  such  action  of  the  state  and  those 
opposed  to  it,  serve  to  indicate  the  extent 
of  which  this  practice  has  been  indulged,  up- 
on the  theory  that  if  a  conspiracy  can  be 
concocted  to  induce  officials,  apparently  qui- 
escent and  noncommittal,  to  violate  the  law, 
the  courts  pro  bono  puhlioo,  will  recognize 
the  l^fality  of  the  act  and  impress  a  judicial 
imprimatur  upon  it. 

llie  concoction  of  such  a  scheme  is  un- 
necessary to  prove  its  purpose,  viz.,  that 
some  men  are  mercenary  and  venal.  Crim- 
inal law  is  enacted  upon  the  theory  that  such 
men  exist.  The  dormant  energy  for  trans- 
gression, more  or  less  smouldering  in  human 
breasts,  awaits  only  the  opportunity  present- 
ed by  a  more  acute,  energetic  and  subtle 
mind,  supported  by  the  apparent  respecta- 
bility, character  and  social  standing  of  the 
tempter,  to  produce  the  leap  that  blasts  hope 
and  character,  and  spells  moral  destruction 
in  an  abyss  of  remorse  and  shame. 

Cases  from  individual  states  cannot  in  my 
judgment  moralize  or  legalize  such  procedure 
upon  any  laudable  theory  of  public  policy. 

Rome  applied  it  in  the  days  of  her  disin- 
tegration. Richelieu  made  it  a  method  of 
procedure  to  support  his  policies,  and  some 
modern  states  of  Europe  have  tried  it  as  a 
method  to  foment  crime  and  blast  it  in  its 
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inception,  in  order  to  anticipate  popular  in- 
surrection. We  have  tried  it  where  crime 
was  conceded  to  exist,  as  in  the  cases  of  post- 
office  larcenies,  and  where  the  purpose  was 
to  ensure  the  trapping  of  the  guilty  one. 
But  except  upon  the  universally  condemned 
notion  of  the  mediaeval  casuists,  tliat  the  end 
may  justify  the  means,  no  support  for  tiic 
situation  here  presented  can  be  extracted 
from  the  recognized  maxims  of  the  law,  or 
from  the  fundamental  concepts  of  moral  phi- 
losophy, or  from  the  precepts  of  the  decalogue 
upon  which  such  maxims  in  the  last  analysis 
arc  presumed  to  be  based. 

{219]  For  affirmance :  The  Chancellor, 
•Trenchard,  Black,  Heppenheimer,  Williams, 
JJ.— 5. 

For  reversal:  Garrison,  Swayze,  Bergen, 
Minturn,  Terhune,  Taylor,  JJ. — 6. 

NOTE. 

The  fact  that  a  conspiracy  to  pervert  mu- 
nicipal government  by  the  giving  of  bribes  to 
secure  the  passage  of  an  ordinance  was  based 
on  an  agreement  with  a  detective  who  acted 
at  the  instance  of  the  municipal  authorities 
for  the  purpose  of  exposing  or  preventing  the 
crime  is  held  in  the  reported  case  to  con- 
stitute a  defeQse  to  a  prosecution  of  the 
parties  to  the  agreement,  the  absence  of  a 
criminal  intent  on  the  part  ol  a  party  thereto 
precluding  the  existence  of  a  conspiracy.  The 
cases  passing  on  the  question  whether  in- 
ducement to  commit  a  crime  with  a  view  to 
a  prosecution  therefor  is  a  defense  are  col- 
lated in  the  notes  to  State  v.  Littooy,  17 
Ann.  Cas.  292;  State  v.  Salisbury  Ice,  etc. 
Co.  Ann.  Cas.  1916C  728;  and  State  v.  Hule, 
72  Am.  St.  Rep.  694.  In  the  note  to  State 
V.  Salisbury  Ice,  etc.  Co.  supra,  is  cited  amonsf 
other  cases  State  v.  Dougherty,  86  N.  J.  li. 
52o,  93  Atl.  98,  reversed  by  the  reported  case. 
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Kentucky  Court  of  Appeals — February  4, 

1916. 

168  Ky.  304;  ISl  S.  W,  1089. 

Fraudulent  Conveyances  —  Good  Faith 
of  Transfer  — >  Suffioienoy  of  Evi- 
dence. 

In   an  action   by   the  assignee  of  a  judg- 
ment to  subject  corporate  stock   and  bonds 


thereto,  the  evidence  is  held  to  show  that  the 
securities  were  sold  in  good  faith  i^y  the  judg- 
ment debtor,  with  indorsement  and  delivery, 
to  interveners,  his  creditors. 

Time  to  Attack  Conveyance  —  Special 
Statutory  Limitation. 

Under  Ky.  St.  §  1911,  providing  that  all 
fraudulent  and  preferential  transfers  shall  be 
subject  to  the  control  of  courts  of  equity, 
upon  petition  tiled  within  six  months,  where 
more  than  six  months  elapsed  between  the 
sale  and  transfer  of  corporate  securities  and 
the  institution  of  an  action  by  the  assignee 
of  the  judgment  creditor  of  the  transferor, 
such  sale  and  transfer  cannot  be  thereafter 
attacked  by  the  assignee. 

Corporations  —  Transfer  of  Stock  •- 
Eifeot  of  Failure  to  Record. 

That  the  buyers  in  good  faith  of  corporate 
stock  from  a  judgment  debtor  did  not  cause 
the  certificates,  as  required  by  provisions  on 
their  back,  to  be  transferred  on  the  books  of 
the  corporation,  did  not  invalidate  the  trans- 
fer, since  the  provision  requiring  transfer  on 
the  books  was  for  the  benefit  of  the  corpo- 
ration. 

[See  21  Ann.  Cas.  1394;  Ann.  Cas.  1917A 
428.] 

Conflict  of  I«aiirs  —  Transfer  of  Cor- 
porate Stock. 

The  laws  of  Kentucky  must  determine  the 
rights  of  a  judgment  creditor  of  the  trans- 
feror of  corporate  stock  in  West  Virginia  to 
attach  the  stock  in  a  suit  in  Kentucky,  where 
no  common  law  or  statute  of  West  Virginia 
invalidating  the  transfer  is  pleaded  or  proved. 

[See  note  at  end  of  this  case.] 

Same. 

The  method  of  transferring  corporate  stock 
is  governed  by  the  law  of  the  state  of  incor- 
poration, although  the  transfer  is  made  in 
another  state. 

[See  note  at  end  of  this  case.] 

Same. 

Where  neither  common  law  nor  statute  of 
.  the  state  wherein  corporate  stock  was  sold 
and  transferred  is  pleaded  or  proved  in  a  suit 
in  Kentucky  attacking  such  transfer,  the  law 
of  this  state  determines  the  validity  of  the 
transfer. 

[See  note  at  end  of  this  case.] 

Attachment  —  Property  Subject  —  Cor- 
porate Stock. 

At  common  law  corporate  stock  is  not  sub- 
ject to  attachment,  but  is  made  so  by  Civ. 
Code  Prac.  §§  202-236. 

Manner  of  Levy  on  Stock. 

An  attachment  cannot  be  levied  upon  nego- 
tiable mortgage  coupon  bonds,  or  a  lien  ac- 
quired thereon,  by  service  of  garnishmer.t 
process  upon  the  corporation  owing  them,  : 
they  can  only  be  attached  by  actual  levy  on 
the  person  in  possession. 

[See  Ann.  Cas.  1916B  984.] 

Corporations  —  De  Facto  Dissolution 
—  Failure  to  File  Notice  —  Riskts 
of  Grantee. 

Where  a  corporation  going  out  of  business 
assigned  its  assets  to  stockliolders  for  their 
assumption  of  its  debts,  no  creditor  complain- 
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ii\i^y  the  title  of  such  stockholders  to  stock 
and  bonds  of  another  corporation,  assigned 
thorn  by  the  owner  in  part  payment  of  his 
indebtedness  to  the  dissolved  corporation,  was 
perfect  against  the  assignee  of  tlie  judgment 
creditor  of  the  assignor  of  the  securities,  al- 
though no  notice  of  dissolution  of  the  corpo- 
ration was  lilcd  with  the  iseeretary  of  slate 
of  the  i^tute  of  incorporation,  as  its  statute 
requirod. 

Appeal  from  Circuit  Court,  Madison  county. 

Action  by  F.  M.  Husband,  plaintiff,  against 
J.  J.  Linc]ian  ct  al.,  defendants.  From  judg- 
ment rendered,  plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.     Affirmed. 

J.  A.  SuUiriin  and  Barclay ^  Orthvein  d 
Walhirc  for  appellant. 

Jinrmim  d:  Burnam  for  appellees. 

[3051  f^i^rri^K,  J. — The  appellee.  J.  J.  Line- 
lian,  and  one  C.  J.  Warnock,  both  re*<idents 
of  Pennsylvania,  on  January  8,  1009,  bor- 
rowed from  the  State  Bank  &  Trust  Com- 
pany, of  Kichmond,  Kentucky,  $5,000.00,  for 
which  they  executed  their  joint  and  several 
note,  payable  three  months  after  date.  Col- 
lateral security  for  its  payment,  consisting  of 
a  certificate  for  fifty  shares  of  stock  in  the 
Big  Hill  Coal  Company,  issued  to  Linehan 
ami  Warnock  jointly,  was  placed  by  them 
with    the   bank.      Warnock   died   in    August, 

1909,  testate,  and  his  widow,  Minnie  C.  War- 
nock, qualified  as  the  executrix  of  his  will. 
The  note,  which  matured  before  Wa mock's 
death,  not  having  been  paid,  suit  was  brought 
thereon  by  the  State  Bank  &  Trust  Companj' 
in  the  Madison  circuit  court  against  Linehan, 
and  Warnock's  executrix,  September  7,  1900. 
Personal  service  of  summons  was  obtained  on 
Linehan,  but  Warnock's  executrix  was  onlv 
constructively  summoned.  The  bank  recov- 
ered in  the  action  a  personal  judgment 
against  Linehan  for  $5,000.00,  the  amount  of 
the  not<',  witli  interest,  and  for  the  enforce- 
ment of  its  lien  upon  the  collateral  pledged 
by  the  makers  as  security  for  its  payment; 
the  judi^^ment  directing  a  sale  of  the  fifty 
shares  [306]  of  stock  in  the  Big  Hill  Coal 
Company  for  the  debt.  The  master  commis- 
sioner sold  the  fiftv  shares  of  stock  Mav  28, 

1910,  as  directed  by  the  judgment,  and  the 
bank  became  the  purchaser  at  the  price  of 
$1,975.00,  which  sum  was  credited  on  the 
judgment.  An  execution  later  issued  for  the 
balance  due  on  the  judgment  and  was  re- 
turned unsatisfied.  ' 

On  July  6,  1910.  the  Statr  Bank  &  Tru^t 
Company  instituted  a  second  action  in  the 
Mad) Hon  circuit  court  against  Linehan  and 
Warnock's  executrix,  seeking  to  enforce  the 
payment  of  the  balance  due  on  its  judgment 
obtained  in  the  first  action;  it  being  alleged 
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in  the  petition  that  Linehan  owned  625  shares 
of  stock  in  and  $3,100.00  of  the  bonds  of  the 
Wallsend  Coal  &  Coke  Company — a  Kentucky 
corporation — wliich,  by  reason  of  the  non- 
residonte  and  insolvency  of  Linehan,  should 
be  subjected  to  the  bank's  judgment.  To 
this  end  the  bank  caused  an  attachment  to 
be  issued,  which  was  attempted  to  be  levied 
on  the  stock  and  bonds  in  question  by  deliv- 
ering a  copy  thereof,  by  way  of  process  of 
garnishment,  to  the  Wallsend  Coal  &  Coke 
Company.  Linehan  and  Warnock's  executrix 
were  only  constructively  summoned  in  this 
action.  The  court  seems  to  have  adjudged 
in  this  case  that  the  State  Bank  &  Trust 
Company  was  entitled  •  to  lieu  on  the  62;! 
shares  of  stock  in  and  $3,100.00  of  the  bonds 
of  the  Wallsend  Coal  &  Coke  Company  de- 
scribed in  the  petition,  for  the  payment  of 
the  balance  due  on  its  judgment  against 
Linehan,  which  it  directed  its  master  com- 
missioner to  sell  for  the  purpose  of  discharg- 
ing the  unpaid  balance  of  its  judgment.  The 
commissioner  advertised  the  sale  of  the  stock 
and  bonds  for  December  29,  1910,  but  before 
the  sale  the  State  Bank  &  Trust  Company 
sold  and  assigned,  in  writing,  all  its  interest 
in  the  unpaid  judgment  and  all  of  its  rights 
and  equities  acquired  in  the  second  action  to 
the  appellant,  F.  M.  Husband.  After  his  pur- 
chase of  the  judgment  mentioned  appellant 
discontinued  the  proceeding  for  the  sale  of 
the  stock  and  bonds  by  the  master  commis- 
sioner and  same  were  never  sold  bv  the  latter. 
Matters  remained  in  this  condition  until 
May  17,  1911,  on  which  date  F.  M.  Husband 
instituted  in  the  Madison  circuit  court, 
»igainst  Linehan  and  the  W^allsend  Coal  &, 
Coke  Company  the  present  action,  stating 
in  the  petition  the  facts  involved  and  steps 
taken  in  the  two  actions  brought  by  the 
State  Bank  &  Trust  Company  first  men- 
tioned: [307]  his  purchase  of  the  unpaid 
part  of  the  judgments  and  alleged  lien  ob- 
tained by  the  bank  on  the  625  shares  of 
stock  in  and  $3,100.00  of  the  bonds  of  the 
Wallsend  Coal  &  Coke  Company  in  the  second 
action;  and  further,  that  the  Wallsend  Coal 
&  Coke  Company  had  contracted  to  sell  and 
was  then  about  to  convey  all  of  its  property 
to  another  corporation  and  dissolve.  Line- 
han was  proceeded  against  in  this  case  as  a 
non-resident  and  an  injunction  was  sought 
therein  by  Husband  against  the  Wallsend 
Coal  &  Coke  Company  to  prevent  any  pay- 
ment by  it  to  Linehan  on  or  for  his  stocks 
and  bonds;  and  on  May  19,  1911,  Husband 
caused  to  be  issued  in  the  action  an  attach- 
ment against  the  property  and  effects,  of 
Linehan,  including  the  stocks  and  bonds  in 
question,  which  was  shortly  thereafter  ex- 
ecuted on  the  Wallsend  Coal  &  Coke  Com- 
pany, which  was  also  summoned  to  answer  as 
garnishee. 
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The  Wallsend  Coal  &  Coke  Company,  an- 
swering as  garnishee,  in  substance,  alleged 
that  on  the  date  of  the  service  of  the  attach- 
ment and  for  some  time  prior  to  the  insti- 
tution of  the  action,  Linehan  held,  as  shown 
by  its  books,  625  shares  of  its  capital  stock, 
of  the  par  value  of  ten  dollars  a  share;  that 
on  each  of  the  certificates  of  stock  there  ap- 
peared the  following  printed  statement; 
"Transferable  only  on  the  books  of  the  cor- 
poration by  the  holder  hereof  in  person,  or 
by  attorney,  upon  surrender  of  this  certificate 
properly  endorsed,"  and  that  this  stock  had 
not,  to  its  knowledge,  been  sold  or  assigned. 
That  at  the  time  the  attachment  was  served 
Linehan  owned,  as  shown  by  its  books,  cer- 
tain of  its  bonds  to  the  amount  and  value 
of  JF3, 100.00,  exclusive  of  unmatured  coupons; 
and  finally,  that  it,  the  Wallsend  Coal  &  Coke 
Company,  had  no  interest  in  the  litigation 
and  had  sold  all  of  its  property  and  assets 
to  a  corporation  known  as  the  New  Conti- 
nental Coal  Company,  with  a  view  to  going 
out  of  business,  and  that  the  latter  company 
had  paid  a  part  of  the  agreed  consideration 
on  such  purchase. 

After  the  filing  of  the  answer  of  the  Wall- 
send  Coal  &,  Coke  Company,  on  the  motion 
of  the  plaintiff,  Husband,  an  order  was  en- 
tered by  the  circuit  court  requiring  the  de- 
fendant, W'allsend  Coal  &  Coke  Company,  to 
hold  enough  of  the  purchase  price  of  its  prop- 
erty and  assets  to  satisfy  any  judgment  that 
might  be  awarded  against  Linehan  or  it  in 
the  case.  Linehan  filed  an  [308]  answer  in 
which  he  denied  the  right  of  Husband  to 
subject  to  the  payment  of  the  judgment  as- 
signed him  by  the  State  Bank  &.  Trust  Com- 
pany the  stock  in  or  bonds  of  the  W^allsend 
Coal  &  Coke  Company  described  in  the  peti- 
tion; admitting,  however,  that  he  (Linehan) 
was  at  one  time  the  ovmer  of  the  stock  and 
bonds,  but  alleging  that  before  the  institu- 
tion, on  July  6,  1910,  of  the  second  action 
brought  by  the  State  Bank  &  Trust  Company 
against  him  and  others,  he  had  sold  and  de- 
livered  the  stock  and  bonds  to  John  B.  Gar- 
den and  others,  whereby  the  latter  became  the 
owners  of  all  the  right,  title  and  interest  he 
had  in  and  to  same. 

Shortly  after  the  filing  of  Linehan*8  an- 
swer, the  appellees,  J.  B.  Garden,  Richard 
Robertson,  C.  W.  Welty,  George  E.  House 
and  Samuel  Noyes  filed  an  intervening  peti- 
tion and  by  virtue  thereof  were  made  de- 
fendants to  the  action.  In  the  intervening 
petition  they,  in  substance,  alleged  that  they 
were  all  residents  and  citizens  of  West  Vir- 
ginia; that  they  became  the  owners  of  the 
stock  and  bonds  in  controversy  by  their  pur- 
chase from  Linehan  and  assignment  and  de- 
livery thereof  by  him  to  them  in  October, 
1909,  such  purchase  having  been  made  in  due 
course  and  for  value,  and  that  Husband  knew 


of  their  purchase  thereof  "prior  to  his  alleged 
purchase  of  the  judgment  of  the  State  Bank 
&  Trust  Company."  Subsequently  the  inter- 
veners filed  an  amended  petition,  in  which 
they  withdrew  so  much  of  the  original  peti- 
tion as  alleged  that  the  certificates  of  stock 
and  bonds  of  the  Wallsend  Coal  &  Coke  Com- 
pany sought  to  be  subjected  by  Husband,  as 
the  property  of  Linehan,  to  the  payment  of 
his  judgment,  were  purchased  by  them  in 
October,  1909,  and  alleged  that  their  pur- 
chase of  the  stock  and  bonds  from  Linehan 
was  made  "between  the  first  of  August,  1909, 
and  31st  of  October,  1909;"  and  further,  that 
at  the  time  of  such  purchase  Linehan  was 
owing  $28,000.00  to  the  Frozen  Creek  Lumber 
Company,  a  corporation  of  West  Virginia,  in 
which  the  interveners  were  stockholders  and 
officers  and  which  had  shortly  theretofore  dis- 
solved and  quit  business,  but  in  doing  so,  by 
consent  of  all  its  stockholders,  sold  and  deliv- 
ered to  the  interveners  all  its  assets,  includ- 
ing the  $28,000.00  claim  on  Linehan,  in  con- 
sideration of  their  agreeing  to  assume  and 
pay  all  the  corporation  debts;  and  that  in 
August,  September  or  October,  1909,  Linehan 
sold,  assigned  and  delivered  to  them  the  stock 
and  bonds  in  [309]  satisfaction  pro  tanto  of 
his  indebtedness  to  the  Frozen  Creek  Lumber 
Company;  and  that  they  allowed  him  there- 
for $9,350.00,  which  was  credited  on  the 
$28,000.00  claim  against  him  they  received 
from  the  Frozen  Creek  Lumber  Company. 

The  affirmative  matter  of  the  answer  of 
Linehan  and  of  the  original  and  amended 
petitions  of  Garden  and  others  was  contro- 
verted of  record  by  a  consent  order  of  the 
circuit  court.  Following  the  taking  of  evi- 
dence and  submission  of  the  case  the  circuit 
court,  by  the  judgment  rendered,  dismissed 
the  plaintiff's  petition,  declared  appellees,  the 
interveners,  to  be  the  legal  owners  of  the 
stock  and  bonds  in  controversy,  and  awarded 
the  latter  their  costs.  From  that  judgment 
Husband  has  appealed. 

Appellant  asks  a  reversal  of  the  judgment 
upon  the  following  grounds:  (1)  That  the 
transaction  had  by  Linehan  with  the  inter- 
veners was  no  sale  at  all;  (2)  that  the 
transaction  was  at  most  only  an  attempted 
preference,  was  fraudulent,  and,  therefore,  is 
void  as  against  the  alleged  attachment  lien; 
(3)  that  the  transaction  being  a  foreign, 
partial  assignment  by  a  debtor  to  certain  of 
his  creditors  of  a  portion  of  his  estate,  will 
not  be  given  effect  in  Kentucky,  because  to 
do  so  would  result  in  detriment  to  a  local 
creditor;  and  because,  also,  a  recognition  of 
same  would  not  be  in  accord  with  the  spirit 
or  policy  of  the  laws  of  the  latter  State. 

As  to  the  first  proposition  advanced,  it  may 
be  remarked  that  whatever  may  have  been 
the  character  of  the  transaction  by  which  the 
interveners.  Garden   and   others,   claimed  to 
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kaTe  acquired,  by  puchase  lorn  Linehan,  own- 
ership of  the  625  shares  of  stock  in  and 
$3,100.00  of  the  bonds  of  the  Wallsend  Coal 
k  Coke  Company,  it  conclusively  appears 
fr<Hn  the  evidence  that  such  transaction  oc- 
curred prior  to  the  institution  of  the  second 
action  by  the  State  Bank  k  Trust  Company, 
in  which  it  was  first  attempted  to  subject  to 
the  payment  of  its  judgment  these  stocks  and 
bonds  also  prior  to  appellant's  purchase  of 
the  judgment  rendered  therein.  This  is 
shown  by  the  depositions  of  Garden,  House 
and  Noyes,  three  of  the  interveners,  and  the 
appellee,  J.  J.  Linehan. 

Although  both  Linehan  and  the  executrix 
of  Warnock  were  non-residents  and  only  con- 
structively siunmoned  in  the  second  action 
brought  against  them  by  the  State  Bank  & 
Trust  Company,  the  circuit  court,  despite  the 
[310]  requirement  of  section  126,  sub-section 
3,  Civil  Code,'  that  allegations  against  a  de- 
fendant constructively  summoned  must  be 
proved,  rendered  therein  a  default  judgment 
sustaining  the  attachment  as  to  all  the  stocks 
and  bonds  alleged  to  be  the  property  of  Line- 
han. But  as  Linehan  did  not  appeal  from 
that  judgment  the  error  will  not  be  reviewed. 

The  testimony  of  the  appellees,  Garden, 
House  and  Noyes,  is  to  the  effect,  that  prior 
to  1909  they  and  their  co-interveners,  Rob- 
ertson and  Welty,  constituted  all  the  stock- 
holders of  a  corporation  known  as  the  Frozen 
Creek  Lumber  Company;  that  Linehan,  as  a 
lumber  dealer  in  Pittrturg,  Pennsylvania, 
had  become  indebted  to  the  Frozen  Creek 
Lumber  Company  to  the  amount  of  $28,- 
000.00;  that  the  latter  company  went  out  of 
business  prior  to  1909,  and  that  the  inter- 
veners, as  individuals,  had  paid  all  of  its 
debts  and  taken  over  to  themselves  its  assets, 
among  which  assets  was  the  claim  against 
Linehan;  that  in  the  fall  of  1909  and  more 
than  a  year  before  the  institution  of  the  ac- 
tion by  the  State  Bank  k  Trust  Company  to 
subject  to  the  payment  of  its  judgment  the 
stock  in  and  bonds  of  the  Wallsend  Coal  k 
Coke  Company,  therein  alleged  to  be  owned 
by  Linehan,  they,  the  interveners,  in  endeav- 
oring to  obtain  from  Linehan  the  payment 
of  the  claim  they  held  against  him  and  to 
enable  him,  so  far  as  he  could,  to  pay  same, 
purchased  of  him  the  stock  and  bonds  in 
question,  and  such  stock  and  bonds  were  then 
received  by  them  of  Linelian,  by  his  endorse- 
ment and  delivery  thereof,  in  discharge  ftro- 
tanto  of  his  indebtedness  to  them;  and  that 
by  such  endorsement  and  delivery  of  the 
stock  and  bonds  they  became  the  owners 
thereof  and  have  ever  since  had  possession 
of  them. 

It  also  appears  from  the  testimony  of  J.  B. 
Garden  and  S.  M.  Noyes  that  before  F.  M. 
Husband  purchased  from  the  State  Bank  & 
Trust  Company  the  judgment  against  Line- 
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han,  certain  conferences  were  held  between 
them  and  the  appellant,  F.  M.  Husband,  the 
latter's  brother,  John  Husband,  being  pres- 
ent at  the  time  and  assisting  him,  in  which 
both  were  advised  that  appellees,  the  inter- 
veners, were  the  owners  of  the  stock  and 
bonds;  and  such  information  on  the  part  of 
F.  M.  Husband  before  his  purchase  of  the 
judgment  is  further  shown  by  certain  letters 
tliat  passed  between  him  or  his  brother  John 
and  S.  M.  Noyes,  one  of  the  interveners. 
These  [311]  letters  also  show  that  the  pur- 
chase by  Husband  of  the  judgment  from  the 
bank  was  for  the  purpose  of  protecting  1,575 
shares  of  stock  held  by  C.  J.  Warnock's  ex- 
ecutrix in  the  Wallsend  Coal  &  Coke  Com- 
pany, which  the  bank  claimed  to  have  at- 
tached in  the  action  of  July  6,  1910,  brought 
by  it. 

The  only  contradiction  attempted  of  the 
evidence  referred  to  was  furnished  by  certain 
letters  from  Linehan  to  Mrs.  Wamock,  ex- 
ecutrix, with  respect  to  the  business  of  the 
Wallsend  Coal  &  Coke  Company,  and  meet- 
ings to  be  held  to  consider  this  business.  It 
will  be  found,  however,  that  these  letters  of 
Linehan  are  not  contradictory  of  his  having 
made  the  sale  of  the  stock  and  bonds  to  ap- 
pellees. Garden  and  others,  interveners.  They 
were  written  prior  to  the  institution  of  the 
second  action  by  the  bank  and  contain  no 
claim  that  he  was  then  the  owner  of  the 
stock  or  bonds. 

In  view  of  what  has  been  said  of  the  tes- 
timony we  think  it  safe  to  say  that  it  shows 
beyond  doubt  the  bona  fides  of  the  transac- 
tion between  Linehan  and  the  interveners;  in 
other  words,  that  there  was  a  sale  in  good 
faith  by  the  former  to  the  latter  of  the  stock 
in  and  bonds  of  the  Wallsend  Coal  &  Coke 
Company  owned  by  him,  attended  by  the  en- 
dorsement and  delivery  of  same;  and  that 
such  sale  passed  to  the  interveners  the  title 
to  the  stock  and  bonds,  which  must  have  the 
legal  effect  to  defeat  the  attachment  of  ap- 
pellant unless,  as  contended  by  his  counsel, 
the  sale  of  both  the  stock  and  bonds  was  a 
fraudulent  preference. 

If  the  evidence  here  could  be  regarded  suffi- 
cient to  establish  such  fraudulent  preference, 
it  is  manifestly  too  late  for  the  transfer  of 
the  stock  and  bonds  to  be  successfully  at« 
tacked  by  appellant.  An  action  for  that  pur- 
pose must  be  brought  within  six  months  of 
the  date  of  the  preferential  transaction. 
Kentucky  Statutes,  section  1911;  Citizens'  L. 
Ins.  Co.  V.  Owensboro  Sav.  Bank,  etc.  Co. 
146  Ky.  118,  142  S.  W.  376;  Turner  v.  Farm- 
ers* Bank,  148  Ky.  692;  Cranberry  v.  Pierce, 
151  Ky.  795,  152  S.  W.  938.  Such  attack  is 
not  made  by  the  petition  in  this  case,  nor 
was  it  made  in  either  of  the  actions  insti- 
tuted by  the  State  Bank  &  Trust  Company 
against   Linehan   and   others,   and   as   more 
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than  six  manths  elapsed  between  the  sale  and 
transfer  of  the  stock  and  bonds  and  the  in- 
stitution of  the  second  action  of  the  bank  by 
the  attachment  and  judgment  in  which  appel- 
lant claims  to  have  [312]  acquired  a  lien  on 
the  stock  and  bonds  transferred,  it  is  now 
immune  from  such  attack. 

What  has  been  said  equally  applies  to  ap- 
pellant's contention  that  the  failure  of  ap- 
pellees, Garden  and  others,  to  cause  tlic  stock 
certificates  to  be  transferred  to  them  on  the 
books  of  the  Wallsend  Coal  &  Coke  Company, 
as  provided  by  the  writing  on  the  back  of 
each,  prevented  the  title  to  the  stock  from 
passing  to  them.  In  this  jurisdiction  the 
validity  of  the  sale  and  transfer  in  good 
faith  of  stock  in  a  corporation  cannot  be 
attached  by  a  creditor,  by  virtue  of  an  at- 
tachment levied  after  such  transfer  was 
made,  on  the  ground  that  the  transfer  of 
the  stock  was  not  made  on  the  books  of  the 
corporation;  it  being  held  that  this  provision 
is  mainly  for  the  benefit  of  the  corporation, 
and  to  enable  it  to  identify  the  holders  of 
its  stock.  As  between  the  parties  to  tho 
contract  the  question  of  title  cannot  be  af- 
fected by  the  non-appearance  of  the  transfer 
on  the  books  of  the  corporation.  Bushnell  v. 
Hall,  9  Ky.  L.  Rep.  684 ;  Thurber  v.  Crump, 
86  Ky,  408,  G  S.  W.  145;  American  Wire- 
Nail  Co.  V.  Bayless,  91  Ky.  94,  15  S.  W.  10. 
It  is  true  the  sale  and  transfer  took  place  in 
West  Virginia,  but  that  fact  does  not,  as 
claimed  by  appellant,  make  it  necessary  for 
its  validity  to  be  tested  by  the  law  of  that 
State.  As  neither  the  common  law  of  that 
State  nor  any  statute  thereof  that  w^ould 
make  the  transfer  invalid,  was  pleaded  or 
proved  by  the  appellant,  its  validity  must 
be  determined  by  the  laws  of  Kentucky. 
This  is  also  true  as  to  such  rights,  if  any, 
as  may  be  asserted  by  appellant  on  account 
of  the  attachment  in  this  case.  At  the  com- 
mon law  stock  in  a  corporation  is  not  subject 
to  attachment,  for  which  reason  there  is  no 
common  law  on  the  subject.  Cook  on  Cor- 
porations, vol.  2,  481;  Lipscomb  v.  Condon, 
56  W.  Va.  416,  49  S.  E.  392,  107  Am.  St. 
Rep.  938,  57  L.R.A.  670.  The  right  to  attach 
stock,  as  here  attempted,  is  a  remedy  given 
by  the  Civil  Code  of  this  State  (sections  202- 
236,  inclusive),  and  necossarily  the  remedy 
and  all  rights  incident  thereto  must  be  gov- 
erned by  the  laws  of  this  State.  Bowman  v. 
Breyfogle,  145  Ky.  443,  Ann.  Cas.  1914B  938, 
140  S.  W.  694.  Moreover,  it  is  a  well  recog- 
nized rule  that  the  method  of  transferring 
stock  in  a  corporation  is  governed  by  the  law^ 
of  the  State  under  which  it  was  incorporated, 
although  the  transfer  is  made  in  another 
State.  10  Cyc.  593;  Horton  v.  Sherrill-Rus- 
sell  Lumber  Co.  147  Ky.  220,  143  S.  W.  1053; 
Masury  v.  Arkansas  Nat.  Bank,  87  Fed. 
381;  Yellow  Poplar  Lumber  Co.  v.  Ford,  141 
Ky.  6,  131  S.  W.  165. 


[313]  We  think  it  will  be  found,  however, 
that  the  law  of  West  Virginia  with  respect 
to  the  sale  of  stock  in  a  corporation  and  the 
manner  of  effecting  its  transfer,  is  the  same 
as  the  law  of  Kentucky.  Thus,  in  Lipscomb 
V.  Condon,  supra,  it  is  said: 

"Where  there  is  no  statute  expressly  or  im- 
pliedly forbidding  a  sale  of  stock  without 
registration,  it  is  generally,  if  not  univer- 
sally, held  that  the  purchaser  takes  the  legal 
title  without  a  transfer  of  the  stock  on  the 
books.  Even  in  those  jurisdictions  in  which 
the  statute  declares  ^at  the  stocks  shall  be 
transferable  only  on  the  books  of  the  corpora- 
tion it  is  held  that  an  unregistered  transfer 
or  assignment  gives  the  purchaser  a  perfect 
equitable  title  as  between  him  and  the  as- 
signor and  any  person  claiming  under  the 
latter." 

As  the  contentions  of  appellant  with  refer- 
ence to  the  sale  and  transfer  from  Linehan 
to  appellees  apply  only  to  the  stock,  further 
discussion  as  to  the  validity  of  the  sale  and 
transfer  of  the  bonds  is  unnecessary,  except 
to  say  that  it  seems  well  settled  that  an 
attachment  cannot  be  levied  upon  negotiable, 
mortgage,  coupon  bonds,  or  a  lien  acquired 
thereon  by  process  of  garnishment  served 
upon  the  corporation  owing  but  not  holding 
them.  The  corporation  is  not  the  custodian 
of  the  bonds,  and  the  bonds  here  involved 
were  not  in  the  possession  of  the  Wallsend 
Coal  &  Coke  Company  when  the  attachment 
of  appellant  was  served  upon  it.  Such  bonds, 
like  a  negotiable  note  or  money,  pass  by  de- 
livery and  can  only  be  attached  by  actually 
locating  them  and  serving  the  attax*hment 
upon  the  person  having  possession  of  them. 
In  Cook  on  Corporations,  5th  ed.  vol.  3,  sec- 
tion 765,  it  is  said: 

"Bonds  after  issue  may  be  taxable,  attach- 
ment may  be  levied  on  them  at  the  place 
where  they  actually  are,  although  not  at  the 
place  where  the  corporation  is  and  they  aro 
not.  .  .  .  Negotiable  bonds  held  outside 
of  the  jurisdiction  of  the  court  cannot  be 
attached  by  serving  the  attachment  on  the 
corporation  which  issued  the  bonds.  Von 
Hesse  v.  Mackaye,  55  Hun  365,  affirmed  121 
N.  Y.  694.  The  garnishee  process  does  not 
lie  against  a  nonresident  company  on  bonds, 
since  the  debtor  may  have  sold  them.  Junc- 
tion R.  Co.  V.  Cleneay,  13  Ind.  161." 

We  discover  no  merit  in  appellant's  final 
contention  that  the  evidence  shows  the  Frozen 
Creek  Lumber  Company  [314]  to  be  the  legal 
owner  of  the  stock  and  bonds  in  question, 
and  that  it  fails  to  show  that  that  corpora- 
tion has  been  legally  dissolved.  The  latter 
proposition  is  attempted  to  be  sustained  by  a 
certificate  from  the  Secretary  of  State  of 
West  Virginia  appearing  in  the  record,  in 
which  it  is  stated  that  his  record  does  not 
show  that  the  corporation  had  been  dissolved. 
This  certificate,  in  our  opinion,  does  not  mill- 
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tale  against  the  contention  of  appellees  that 
the  corporation  had  been  dissolved.  The  notice 
of  such  dissolution  required  to  be  given  the 
Secretary  of  State  is  doubtless  for  the  benefit 
of  the  public^  as,  like  any  other  record,  it 
would  presumptively  inform  everybody  that 
the  corporation  no  longer  existed  as  such. 
But  this  does  not  show  that  the  corporation, 
though  not  formally  dissolved  according  to 
the  law  of  that  State,  had  not  gone  out  of 
business.  It  may  be  conceded  that  a  corpora- 
tion cannot  quit  business  and  distribute  its 
assets  among  the  stockholders  without  paying 
its  debts,  or  without  making  the  stockholders 
receiving  such  assets  liable  for  such  debts, 
but  in  thia  case  it  clearly  appears  from  the 
evidence  that  the  Frozen  Creek  Lumber  Com- 
pany had  in  fact  gone  out  of  business  before 
the  sotth-miMit  was  made  between  appellee 
and  Linelian.  whereby  the  former  became  the 
owners  of  the  latter*s  stock  in  and  bonds  of 
the  Wallsend  Coal  k  Coke  Company;  that 
appellees  had  prior  thereto  assumed  and  paid 
the  debts  of  the  defunct  corporation  and  with 
the  consent  of  the  stockhohlers  received  from 
it  all  its  assets,  including  its  debt  of  $28,- 
000.00  against  Linchan,  to  reinil)urse  them 
for  the  sums  they  expended  in  discharging 
the  debts  of  the  corporation.  It  is  not  made 
to  appear  that  any  creditor  of  the  Frozen 
Crock  Lumber  Company  is  complaining  of 
the  arrangement  referred  to,  and  certainly 
appellant,  who  is  not  a  creditor,  cannot  com- 
plain thereof.  We  see  in  the  transaction 
nothing  to  invalidate  the  title  of  appellees 
to  the  stock  and  bonds  sold  and  transferred 
them  by  Linehan.  In  sustaining  the  validity 
of  the  transfer  of  the  stock  and  bonds  made 
in  West  Virginia,  we  do  not  violate  the  public 
policy  of  this  State. 

As  we  concur  in  the  conclusions  reached  by 
the  circuit  court,  the  judgment  is  aflirmcd. 

NOTE. 

Law  GoTemine  Transfer  of  Corporate 

Stock. 

As  a  general  rule  the  law  governing  the 
transfer  of  stock  of  a  corporation  is  the  law 
of  the  place  in  which  the  company  was  in- 
corporated. Williams  v.  Colonial  Bank,  38 
Cii.  Div.  (Eng.)  388,  67  L.-J.  Ch.  826,  50 
L.  T.  N.  S.  643,  36  W.  R.  62.>,  affirmed  in 
Colonial  Bank  v.  Cady,  16  A.  C.  (Kng.)  207, 
60  L.  J.  Ch.  131,  03  L.  T.  N.  S.  27.  39  W. 
R.  17;  Black  v.  Zacharie,  3  How.  483;  Shaw 
v.  Goebel  Brewing  Co.  202  Fed.  408,  120  C. 
C.  A.  470,  45  L.R.A.(N.S.)  1090;  Dow  v. 
Gould,  etc.  Silver  Min.  Co.  31  Cal.  029.  See 
also  State  v.  Dunlap,  28  Idaho  784,  156  Pac. 
1141:  Ilorton  v.  Shcrrill-Kussell  Lumber  Co. 
147  Ky.  226,  143  S.  W.  1053.  And  see  the 
reported  case. 

Thus  in  IJlack  v.  Zacharie,  supra,  the  trans- 
fer of  stock  involved  was  made  by  one  Black, 
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a  resident  of  Louisiana,  to  one  Chapman,  a 
resident  of  South  Carolina,  and  was  attached, 
after  the  transfer,  for  Black's  debts.  Tho 
corporation,  the  ownc^rship  of  whose  stock 
was  in  issue,  was  chartered  in  Louisiana. 
After  reviewing  the  facts,  the  court  said: 
"We  admit  that  the  validity  of  this  assign- 
ment to  pass  the  right  to  Black  in  the  stock 
attached  depends  upon  the  law  of  Louisiana 
and  not  upon  that  of  South  Carolina.  From 
the  nature  of  the  stock  of  a  corporation, 
which  is  created  by  and  under  tho  authority 
of  a  state,  it  is  necessarily,  like  every  other 
attribute  of  the  corporation,  to  be  governed 
by  the  local  law  of  that  state,  and  not  by 
the  local  law  of  any  foreign  state." 

In  Shaw  v.  Goebel  Brewing  Co.  202  Fed. 
408,  120  C.  C.  A.  470,  45  L.R.A.(N.S.)  1090, 
it  appeared  that  shares  of  stock  in  a  British 
corporation  having  a  local  oflice  in  Detroit, 
Michigan,  were  transferred  by  the  original 
holder  to  the  appellant,  but  not  in  conformity 
with  the  provisions  of  the  Companies*  Act  of 
Great  Britain.  A  suit  in  equity  was  brought 
to  compel  the  reissuance  of  the  stock  and  the 
payment  of  accruing  dividends  to  the  appel- 
lant. Tlie  court  held  that  "since  Grant  and 
Shaw  were  consciously  dealing  with  shares  of 
stock  in  an  English  corporation,  which  in- 
volved certificates  that  admittedly  could  not 
be  replaced  by  new  ones,  with  a  transfer  on 
the  register  of  members,  except  in  London,  it 
is  plain  enough  that  Shaw's  right  to  the  re- 
lief prayed  is  to  be  tested  in  large  measure 
by  such  laws  of  England  as  were  designed  to 
form  part  of  appellee's  charter." 

In  Williams  v.  Colonial  Bank,  38  Ch.  D. 
(Eng.)  388,  67  L.  J.  Ch.  826,  59  L.  T.  N.  S. 
643,  36  W.  R.  625,  wherein  it  appeared  that 
the  parties  to  a  transfer  of  stock  in  an  Amer- 
ican corporation  all  resided  in  England,  the 
court  said:  "The  law  of  America,  in  my 
opinion,  is  properly  referred  to  for  the  pur- 
po'^e  of  deciding  what  would  be  the  eOfect  of 
a  valid  effectual  transfer  of  the  ccrtilicatcM 
on  the  title  to  shares  in  an  American  com- 
pany." 

In  Dow  v.  Gould,  etc.  Silver  Min.  Co.  31 
Cal.  629,  the  question  arose  as  to  the  owner- 
ship of  stock  in  the  defendant  conipuiiy,  a 
corporation  organized  under  California  law. 
The  stock  was  purchased  by  the  plaint ifi's 
husband  in  her  name  as  a  gift  to  her,  and 
he  later  assigned  the  stock  to  a  third  person, 
acting  as  attorney  in  fact  for  his  wile  and 
signing  her  name  to  the  instrument  of  tr:\ns- 
fer.  The  plaintiff  repudiated  this  act  of  her 
husband  and  brought  suit  to  recover  tl.e  divi- 
dends accruing  since  the  date  of  the  supposed 
transfer.  The  defendant  pleaded  tliat  'tlie 
alleged  gift  did  not  change  the  title,  bet  anso 
her  (plaintiff's)  husband  resided  in  Nevada. 
and  at  common  law  then  and  there  in  force, 
he  could  not  make  a  gift  directly  to  his  wife.'* 
The  court  said:     "Contracts  respecting  pub- 
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lie  funds  or  stock,  bank  stock  and  other  prop- 
erty of  that  incorporeal  character  which  owes 
its  existence  to,  or  is  regulated  by,  peculiar 
local  laws,  must  be  made  and  carried  into 
execution  according  to  those  laws.  They  con- 
stitute exceptions  to  the  rule  requiring  the 
validity  of  contracts  respecting  most  other 
sorts  of  personal  property  to  be  determined 
bv  the  lex  domicilii  or  the  lew  loci  cou' 
tractu8,  as  the  case  may  require.  ...  It 
is  obvious  that  there  may  be  peculiar  reasons, 
and  to  which  the  law  will  give  heed,  why 
the  stock  of  a  mining  corporation  should  be 
assigned  in  a  certain  mode,  as  by  an  instru- 
ment in  writing,  or  by  transfer  upon  the 
books  of  the  corporation,  or  in  any  other 
mode  prescribed  by  the  local  law." 

However,  in  Bridgeport  Bank  v.  New  York, 
etc.  R.  Co.  30  Conn.  231,  it  was  held  that  the 
validity  of  a  transfer  of  corporate  stock  un- 
der a  blank  power  of  attorney  attached  to 
the  stock  certificate  was  governed  by  the  lex 
loci  of  the  transfer,  to  wit,  the  place  where 
the  transfer  was  performed.  In  that  case  it 
appeared  that  the  assignment  of  the  stock 
was  made  in  New  York  to  the  plaintiff,  a 
corporation  located  in  Connecticut  and  organ- 
ized under  the  laws  of  that  state.  The  cor- 
poration, the  ownership  of  whose  stock  was 
in  litigation,  was  created  by  the  law  of  Con- 
necticut. The  court  ruled  as  follows:  "But 
we  feel  relieved  from  embarrassment  in  hold- 
ing this  power  sufficient,  by  the  fact  that  the 
transfer  was  to  be  made  under  it  in  the  state 
of  New  York,  where,  it  is  admitted  by  the 
defendant's  counsel,  the  law  is  settled  by  the 
highest  judicial  authority  in  favor  of  the  va- 
lidity of  a  blank  power  of  attorney.  As  the 
power  was  to  be  executed  there,  it  is  certain- 
ly sufficient  that  it  was  a  valid  one  under  the 
law  prevailing  there."  No  reference  was 
made  in  the  opinion  of  the  court  or  in  the 
arguments  of  counsel  to  the  possible  applica- 
tion of  the  law  of  the  state  in  which  the 
corporation  was  chartered. 
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M niiioipal  Corporations  —  Aotions  for 
Personal  Injury  —  Requirement  of 
Notice  of  Injnry  «—  Validity. 

Acts  1913,  c.  65,  entitled  "An  act  to  pre- 
scribe the  method  of  bringing  suite  and  to 


limit  the  time  of  bringing  suite  against  mu- 
nicipal corporations  on  account  of  injuries  to 
persons  or  property  resulting  from  the  neg- 
ligence of  the  officers  or  employees  of  such 
corporations,"  and  declaring  that  no  suit 
shall  be  brought  against  any  municipal  cor- 
poration on  account  of  personal  or  property 
injuries  resulting  from  defective  conditions 
of  any  street,  alley,  sidewalk,  or  highway 
unless  within  90  days  after  such  injury  has 
been  inflicted,  a  written  notice  shall  be  served 
upon  the  mayor  of  the  municipality,  steting 
the  time  and  place  where  such  injury  was 
received  and  the  general  nature  of  the  in- 
jury, and  that  failure  to  give  notice  shall  be 
a  valid  defense  against  any  and  all  liability. 
It  is  held  that  as  the  act  is  general  in  its 
application  and  the  classification  is  not  un- 
reasonable or  capricious,  the  act  is  not  in- 
valid under  Const,  art.  11,  §  8,  or  Const. 
U.  S.  Amend.  14,  §  1  (9  Fed.  St.  Ann.  392) 
as  class  legislation. 

Officer  to  Wbom  Notioo  Most  Bo  Given. 

Under  such  statute,  the  fact  that  plaintiff 
pointed  out  te  the  legal  officers  of  the  mu- 
nicipality the  place  of  her  injuries  and  gave 
them  verbal  notice  thereof,  does  not  excuse  a 
failure  to  give  the  written  notice,  the  purpose 
of  the  act  being  to  provide  written  notice  to 
the  mayor  and  municipality,  and  it  not  ap- 
pearing that  the  law  officers  of  the  munici- 
pality were  authorized  to  waive  such  notice. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Davidson 
county:     Ruthebfo-jid,  Judge. 

Action  by  Mary  White,  plaintiff,  against 
Mayor  and  City  Council  of  Nashville,  defend- 
ant. Judgment  for  defendant.  Plaintiff  ap- 
peals. The  facte  are  steted  in  the  opinion. 
Affirmed. 

G,  8,  Moore  for  appellant. 
A.   O,   Etoingy  Jr.,  and  Fra/nk  M,   Oarard 
for  appellee. 

[690]  Buchanan,  J. — ^This  was  an  action 
for  damages  in  the  circuit  court  of  Davidson 
county,  based  on  the  alleged  negligence  of 
the  city  in  allowing  an  obstruction  to  remain 
in  the  street  at  the  intersection  of  Crawford 
street  and  Fourth  avenue.  The  obstruction 
was  a  cedar  post  six  or  eight  inches  in  di- 
ameter, extending  about  six  inches  above  the 
surface  of  the  street.  Plaintiff  stumbled 
over  this  obstfuction  and  sustained  injuries, 
and  her  suit  was  to  recover  damages  there- 
for. The  defendant  demurred  to  the  declara- 
tion, interposing  as  one  of  ite  grounds  of 
demurrer  that  plaintiff  had  failed  to  allege 
that  she  had  complied  with  chapter  55  of 
the  Acte  of  1913.  See  page  166  of  the  Public 
Acts  of  that  year.  The  demurrer  was  over- 
ruled, whereupon  defendant  filed  its  plea  of 
the  general  issue,  and  also  its  special  plea 
based  on  the  noncompliance  by  the  plaintiff 
with  the  provisions  of  chapter  55  of  the  Acts 
of  1913,  whereupon  the  plaintiff  demurred  to 
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the  special  plea,  and  her  demurrer  was  over- 
ruled. Plaintiff  then  replied  to  the  special 
plea  as  follows: 

"That  she  gave  notice  of  her  injuries  to 
defendant,  but  not  in  writing,  with  descrip- 
tion of  time  and  place,  together  with  the 
nature  of  said  injuries,  within  ninety  days 
of  the  date  said  injuries  were  inflicted.  Tlie 
plaintiff,  about  four  weeks  after  the  injuries, 
went  to  the  place  on  Crawford  street  where 
she  was  hurt,  with  A.  G.  Ewing,  Jr.,  attorney 
for  defendant  city,  and  John  [691]  Barki»dale, 
special  agent  of  the  city  law  department, 
and  there,  in  reply  to  questions  from  them, 
showed  them  where  she  was  hurt,  the  defects 
in  the  street,  when  and  how  the  injury  oc- 
curred." etc. 

Plaintiff  averred,  by  her  replication,  that 
the  acts  of  the  city  attorney  and  the  special 
agent  of  the  law  department  of  the  city 
aforesaid  amounted,  in  law,  to  a  waiver  by 
the  city  of  the  notice  required  by  chapter  55 
of  the  Acts  of  1913. 

Defendant  demurred  to  plaintiff's  replica- 
tion as  an  insufficient  reply  to  its  special 
plea.  This  demurrer  was  sustained  by  the 
circuit  court,  and  plaintiff's  suit  was  dis- 
missed at  her  cost.  Plaintiff  moved  for  a 
new  trial.  The  court  overruled  the  motion, 
and  plaintiff  appealed. 

The  first  question  necessary  to  be  con- 
sidered under  plaintiff's  assignment  of  errors 
is  the  constitutionality  of  chapter  55  of  the 
Acts  of  1913.    The  act  is  as  follows: 

**An  act  entitled  *An  act  to  prescribe  the 
method  of  bringing  suit,  and  to  limit  the 
time  of  bringing  suit  against  municipal  cor- 
porations on  account  of  injuries  to  persons 
or  property  resulting  from  the  negligence 
of  the  officers  or  employees  of  said  municipal 
forpo  rations.' 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  State  of  Tennessee,  that  no 
Huit  shall  be  brought  against  any  municipal 
corporation  in  this  State  on  account  of  in- 
juries received  by  person  or  property  on 
account  of  the  negligent  condition  of  any 
street,  alley,  [692]  sidewalk,  or  highway, 
of  such  municipality,  unless  within  ninety 
days  after  such  injury  to  the  person  or  prop- 
erty has  been  inflicted;  a  written  notice  shall 
be  served  upon  the  mayor  of  said  municipality 
stating  the  time  and  place  where  said  injury 
was  received,  and  the  general  nature  of  in- 
jury inflicted.  Tlie  failure  to  give  the  notice 
prescribed  in  this  act  within  the  time  set 
out  shall  be  valid  defense  against  any  and 
all  liability  of  the  city  which  miglit  other- 
wise exist  on  account  of  the  defective  or 
negligent  condition  of  said  street,  alley,  side- 
walk, or  highway;  and  provided,  further, 
that  proof  of  registered  letter  by  registry 
receipt  addressed  to  the  mayor  setting  forth 
the  injury  and  place  of  injury  complained 
Ann.  Cas.  1917D — CI. 


of  shall  be  a  complete  compliance  with  this 
act. 

"Sec.  2.  Be  it  further  enacted,  that  this 
act  take  effect  on  September  1,  1913." 

Appellant  insists  that  the  act  violates 
article  11,  section  8,  of  our  State  Constitu- 
tion, and  section  1  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States. 
The  statute  is  general  in  its  application.  It 
applies  to  "any  municipal  corporation  in 
this  State,"  and  to  all  plaintiffs  seeking  re- 
dress against  such  corporations  for  injuries 
received  on  account  of  the  negligent  condition 
of  any  city,  alley,  sidewalk,  or  highway  of 
such  municipality.  The  classification  is  not 
unreasonable,  arbitrary,  or  capricious. 

We  think  the  act  is  constitutional  l^isla- 
tion  under  our  authorities:  Scott  v.  Marley, 
124  Tenn.  388,  137  S.  W.  492;  Davis  v. 
State,  3  Lea  (Tenn.)  [693]  379;  Condon  v. 
Maloney,  108  Tenn.  82,  65  S.  W.  871;  State 
V.  Schlitz  Brewing  Co.  104  Tenn.  715,  59 
S.  W.  1033,  78  Am.  St.  Rep.  941;  Demoville 
V.  Davidson  County,  87  Tenn.  216,  10  S.  VV. 
353;  Cook  v.  State,  90  Tenn.  407,  16  S.  W. 
471,  13  L.R.A.  183;  Illinois  Cent.  R.  Co.  v. 
Crider,  91  Tenn.  490,  19  S.  W.  618;  Turnpike 
Cases,  92  Tenn.  360,  22  S.  VV.  75;  Dugger  v. 
Mechanics',  etc.  Ins.  Co.  95  Tenn.  245,  32  S. 
W.  5,  28  L.R.A.  796;  Henley  v.  State,  98  Tenn. 
607,  41  S.  W.  352,  1104,  39  L.R.A.  126; 
I)abardelal)en  v.  State,  99  Tenn.  649,  42  S. 
W.  684;  Knoxville,  etc.  Co.  v.  Harris, 
99  Tenn.  684,  43  S.  W.  115,  53  L.R.A.  921; 
Harbison  v.  Knoxville  Iron  Co.  103  Tenn. 
421,  53  S.  VV.  955,  56  L.R.A.  316,  76  Am.  St. 
Rep.  682,  183  U.  S.  21,  22  S.  Ct.  1,  4G 
U.  S.  (L.  ed.)  55;  Dayton  Coal,  etc.  Co.  v. 
Barton,  103  Tenn.  604,  53  S.  W.  970,  affirmed 
by  the  supi'eme  court  of  the  United  States, 
183  U.  S.  23,  22  S.  Ct.  5,  46  U.  8.  (L.  ed.) 
61 ;  Leeper  v.  State,  103  Tenn.  500,  53 
S.  VV.  962,  48  L.R.A.  167;  Neas  v.  Borches, 
109  Tenn.  398,  71  S.  W.  50,  97  Am.  St. 
Rep.  851. 

ilie  next,  and  final,  question  to  be  con- 
sidered under  plaintiff's  assignment  of  errors 
is  her  insistence  that  her  replication  dis- 
closed a  waiver  by  the  city  of  the  notice 
required  by  chapter  55  of  the  Acts  of  191.3. 
We  think  this  position  is  unsound.  The  act 
does  not  require  verbal  notice,  nor  is  there 
anything  in  the  act  indicating  that  verbal 
notice  would  suffice;  nor  does  the  act  re- 
quire notice  to  the  city  attorney;  or  the 
special  [694]  agent  of  the  city  law  depart- 
ment, and  there  is  no  indication  in  the  act 
that  its  terms  are  to  be  met  by  showing  such 
employees  of  the  city  the  place  where  plain- 
tiff's injuries  were  sustained,  and  the  par- 
ticular defect  in  the  street,  and  telling  them 
how  the  injury  occurred.  On  the  other  hand, 
the  act  requires  a  written  notice,  and  that 
it  shall  be  served  upon  the  mayor,  and  that 
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it  shall  state  the  time  and  place  where  the 
injury  was  received,  and*  the  general  nature 
of  the  injury  inflicted.  The  purpose  of  this 
requirement  was  that  there  might  be,  in 
the  office  of  the  mayor,  a  written  record  of 
the  plaintiff's  claim.  The  act  requires  the 
notice  to  be  given  within  ninety  days  after 
the  injury.  The  purpose  of  this  require- 
ment is  manifest,  and  in  all  respects  reason- 
able. It  was  not  within  the  power  or  au- 
thority of  the  city  attorney  or  special  agent 
to  waive  the  notice  required  by  the  act.  The 
act  provides  that  the  failure  to  give  the 
notice  prescribed  within  the  time  shall  be 
a  valid  defense  against  any  and  all  liability 
of  the  city  which  might  otherwise  exist, 
and  in  the  concluding  portion  of  the  act  is 
the  provision: 

"That  proof  of  registered  letter  by  registry 
receipt  addressed  to  the  mayor  setting  forth 
the  injury  and  place  of  injury  complained 
of  shall  be  a  complete  compliance  with  this 
act." 

In  the  provision  just  quoted  there  is  found 
a  plain  and  easy  method  of  accomplishing 
the  service  of  the  written  notice  on  the 
mayor  required  by  an  earlier  provision  of 
the  act. 

[695]  Of  such  statutes  it  is  said,  in  Mc- 
Quillan on  Municipal  Corporations,  volume 
6,  section  2714,  that  they  have  been  con- 
strued, in  some  jurisdictions,  as  mandatory, 
citing,  to  sustain  the  text.  Starling  v.  Bed- 
ford, 94  la.  194,  62  N.  W.  674;  Trost  v. 
Casselton,  8  N.  D.  634,  79  N.  W.  1071,  and 
that  such  provisions  are  in  some  jurisdic* 
tions  construed  to  be  conditions  precedent  to 
the  right  to  sue,  citing  Mitchell  v.  Worcester, 
129  Mass.  525;  Schmidt  v.  Fremont,  70  Neb. 
577,  97  N.  W.  830;  Forseyth  v.  Oswego,  107 
App.  Div.  187,  95  N.  Y.  S.  33;  Ft.  Worth  v. 
Shero,  16  Tex.  Civ.  App.  487,  41  S.  W.  704: 
Luke  v.  El  Paso  (Tex.)  60  S.  W.  363; 
Hay  V.  Barbaboo,  127  Wis.  1,  105  N.  W.  654, 
3  L.R.A.(N.S.)  84,  116  Am.  St.  Rep.  977. 
In  the  same  section  of  such  provisions  the 
author  says:  They  are  "universally  upheld, 
and  the  general  rule  is  that  even  the  munici- 
pality itself  cannot  waive  a  compliance  with 
such  a  requirement,  although,  as  to  the  latter, 
the  authorities  are  conflicting."  The  mani- 
fest purpose  of.  the  legislature,  as  indicated 
by  the  terms  of  the  act,  was  "that  no  suit 
shall  be  brought,  etc.,  unless"  the  notice  re- 
quired by  the  act  should  have  been  given  with- 
in the  time  mentioned,  and  in  the  manner 
prescribed  by  the  act. 

The  purpose  of  the  act  was  not  to  beneflt 
the    mayor   of   municipalities,   or   municipal 


officers.  Its  purpose  was  the  protection  o# 
municipal  bodies  corporate.  The  replication 
does  not  aver  a  waiver  by  the  mayor,  for 
the  municipal  corporation.  The  power  of 
the  mayor  or  the  corporation  to  waive  the 
benefits  of  the  act  is  [696]  therefore  not 
presented.  We  simply  decide  that  the  rep- 
lication did  not  disclose  a  waiver  by  the  city 
of  the  benefits  of  the  act. 

In  Cole  V.  Seattle,  64  Wash.  1,  116  Pac. 
257,  34  L.E.A.(N.S.)  1166,  Ann.  Cas.  191 3 A 
344,  a  waiver  was  relied  on  where  the  charter 
required  the  claim  to  be  presented  to  the 
city  council  and  filed  with  the  clerk.  The 
claim  was  not  so  presented,  and  the  supreme 
court  of  Washington,  in  disposing  of  the 
question,  said,  in  part: 

"The  decided  weight  of  authority  sustains 
US  in  holding  that  provisions  of  this  character 
are  reasonable,  and  that  notice  to  some  other 
person  than  the  person  or  body  designated 
in  the  law  is  not  a  sufliicient  compliance  there- 
with"— citing  Ft.  Worth  v.  Shero,  16  Tex. 
Civ.  App.  487,  41  S.  W.  704;  Denver  v. 
Saulcey,  5  Colo.  App.  420,  38  Pac.  1098; 
Dorsey  v.  Racine,  60  Wis.  292,  18  N.  W. 
928;  Whalen  v.  Bates,  19  R.  I.  274,  33  Atl. 
224;  Curry  v.  Buffalo,  135  N.  Y.  366,  32 
N.  E.  80;  Seamons  v.  Fitte,  21  R.  I.  236,  42 
Atl.  863;  Bancroft  v.  San  Diego,  120  Gal. 
432,  52  Pac.  712;  Bausher  v.  St.  Paul,  72 
Minn.  639,  75  N.  W.  745;  Dalton  v.  Salem, 
139  Mass.  91,  28  N.  E.  576;  Harris  y.  Fond 
du  Lac,  104  Wis.  44,  80  N.  W.  66 ;  McKenna 
V.  Bates,  19  R.  I.  610,  35  Atl.  580,  36  Atl. 
1133;  Doyle  v.  Duluth,  74  Minn.  167,  76  N. 
W.  1029. 

Plaintiff's  declaration  averred  the  date  of 
the  injury  for  which  she  sues,  and  this  date 
was  subsequent  to  the  time  when  the  act 
went  into  effect. 

There  is  no  error  in  the  judgment,  and  it 
is  affirmed. 


NOTE. 

The  reported  case  holds  that  a  notice  of 
injury  required  to  be  given  to  a  particular 
officer  of  a  municipality  as  a  condition  pre- 
cedent to  an  action  for  personal  injuries 
against  the  municipality  cannot  be  waived 
by  any  other  officer.  Applying  that  rule,  it 
is  held  that  verbal  notice  of  an  injury  to  the 
legal  department  of  a  municipality  does 
not  cure  a  failure  to  comply  with  a  statute 
requiring  notice  to  the  mayor.  The  ques- 
tion to  whom  a  claim  against  a  municipality 
may  be  presented  is  considered  in  the  note 
to  Cole  V.  Seattle,  Ann.  Cas.  1913A  344. 
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Corporations  —  Liability  for  Slander. 

A  corporati.on  is  liable  for  a  slander  ut- 
tered by  its  agent  while  acting  in  the  scope 
of  his  employment,  and  in  the  actual  per- 
formance of  the  duties  thereof  touching  the 
matter  in  question,  though  the  corporation 
had  no  knowledge  and  did  not  ratify  the  act 
of  the  agent. 

[See  note  at  end  of  this  case.] 

Same. 

A  corporation  is  as  well  liable  for  slander 
by  an  agent  committed  in  the  course  of  his 
employment  as  for  a  slander  by  an  officer  or 
manager  of  the  corporation. 

[See  note  at  end  of  this  case.] 

Idbel  and  Slander  —  Pleading  —  Office 
of  Innnendo. 

It  is  not  the  purpose  of  an  innuendo,  in  a 
petition  for  slander,  to  enlarge  the  words  ac- 
tually used,  but  its  office  is  to  state  in  what 
meaning  the  language  was  used. 

Necessity  of  Colloquium. 

If  words  used  are  not  actionable  per  se, 
the  pleader,  by  way  of  colloquium,  must  state 
such  extrinsic  facts  as  wull  show  the  slander- 
ous meaning  of  the  words  used. 

Actionable    Words    — >    Imputation    of 
Forgery  —  Lansnage  Construed. 

To  say  to  an  attorney,  "the  contract  you 
claim  to  ha.ve  with  this  man  was  not  signed 
by  him,  and  he  is  here  to  tell  you,**  is  not 
actionable  per  se,  as  imputing  a  forgery. 

Snffioieney   of   Colloquinnt   «—   Showing 
Imputation  of  Forgery. 

A  petition  by  an  attorney  for  slander,  al- 
leging, by  way  of  colloquium,  that  plaintiff 
was  asserting  rights  under  a  contract  signed 
by  M,  and  that  this  contract  evidenced  a 
lien  which  plaintiff  had  on  a  cause  of  action 
on  which  M  had  against  a  corporation,  and 
that  defendant  was  vitally  interested  in 
such  cause  of  action  as  indemnitor,  and  that 
defendant  had  knowledge  of  plaintiff's  con- 
tract, and  that  agents  of  defendant,  in  the 
course  of  their  employment,  while  calling 
on  plaintiff  in  reference  to  the  contract, 
stated  that  "the  contract  you  claim  to  have 
with  this  man  was  not  signed  by  him,  and 
he  is  here  to  tell  you,"  is  sufficient  to  show 
a  charge  of  forgery  or  a  claim  of  right  under 
a  known  forged  instrument,  and  hence  states 
a  eause  of  action. 

Appeal  from  St.  Louis  Circuit  Court: 
Allen,  Judge. 

Action  by  Charles  Fensky,  plaintiff,  against 
Maryland  Casualty  Company,  defendant. 
From   judgment  rendered,   plaintiff  appeals. 


Charles   Fensky   and   Henry   E.   Haas   for 
appellant. 
Holland,  Rutledge  d  Lashly  for  respondent. 

[157]  Gbaves,  p.  J. — This  is  an  action  for 
slander.  In  the  trial  court  the  plaintiff  was 
cast  upon  a  general  demurrer,  charging  that 
his  petition  failed  to  state  facts  suiricient  to 
constitute  a  cause  of  action.  That  is  the 
sole  question  here.    The  petition  reads: 

"Plaintiff  states  that  he  is  and  was  at  all 
times  herein  mentioned  a  regularly  licensed 
attorney  at  law  and  has  been  practicing  his 
profession  in  the  city  of  St.  Louis,  Missouri, 
for  the  past  fifteen  years: 

"That  the  defendant,  Maryland  Casualty 
Company,  is  a  foreign  corporation  doing  busi- 
ness in  the  State  of  Missouri  and  is  engaged, 
among  other  things,  in  carrying  employers*^ 
liability  insurance. 

"Plaintiff  further  states  that  on  the  8th 
day  of  May,  1911,  he  was  employed  by  one 
Eugene  May,  colored,  to  prosecute  his  claim 
for  damages  against  the  Polar  Wave  Ice  & 
Fuel  Company,  a  corporation,  doing  [158] 
business  in  the  city  of  St.  Ix)uis,  on  account 
of  personal  injuries  sustained  by  the  said 
Eugene  May  while  in  the  employ  of  said 
Polar  Wave  Ice  &  Fuel  Company  on  or  about 
the  29th  day  of  April,  1911,  at  its  plant  at 
or  near  Cook  and  Channing  avenues  in  said 
city  of  St.  Louis;  that  plaintiff's  contract  of 
employment  was  in  writing  duly  signed  by 
the  said  Eugene  May  and  that  by  reason 
thereof  pfaintiff  had  a  property  right  in  said 
cause  of  action  to  the  extent  of  his  statutory 
lien;  which  said  contract  is  herewith  filed 
and  marked  'Exhibit  A.' 

"Plaintiff  further  states  that  the  said  de- 
fendant, Maryland  Casualty  Company,  was 
assuror  for  said  Polar  Wave  Ice  &  Fuel  Com- 
pany and  had  contracted  and  agreed  to  hold 
the  said  Polar  Wave  Ice  &  Fuel  Company 
harmless  from  any  and  all  liability  by  reason 
of  damage  suits,  and  was  by  reason  of  said 
contract  of  assurance  vitally  interested  in 
the  outcome  of  the  claim  of  said  Eugene  May. 

"Plaintiff  further  states  that  he  duly  noti- 
fied the  Polar  Wave  Ice  &  Fuel  Company  of 
his  employment  in  writing  by  said  Eugem* 
May  and  of  his  statutory  lien  on  the  cause  of 
action,  and  that  the  said  Polar  Wave  Ice  & 
Fuel  Company  in  turn  notified  the  said  Mary- 
land Casualty  Company. 

"Plaintiff  further  states  that  on  or  about 
the  19th  day  of  May,  1911,  two  agents  of 
the  defendant  corporation,  whose  names,  to- 
the  best  knowledge  and  belief  of  plaintiff,  are 
Fred  Kraemer  and  —  Plulbert,  having  in 
their  company  the  said  Eugene  May,  called 
on  plaintiff  at  his  office  in  the  Times  Build- 
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ing  iu  the  city  of  St.  Louis,  Missouri,  and 
said  Fred  Kraemer,  agent  of  defendant,  while 
acting  within  the  scope  of  his  employment 
and  in  the  actual  performance  of  the  duties 
thereof  touching  the  matter  in  question,  in 
the  presence  and  hearing  of  this  plaintiff  and 
of  divers  other  persons,  falsely,  wantonly, 
and  maliciously  spoke  of  and  concerning  the 
[159]  plaintiff  the  following  false,  malicious, 
and  defamatory  words,  to  wit:  *The  contract 
you  (meaning  plaintiff)  claim  to  have  with 
this  man  (meaning  May)  was  not  signed  by 
liim  and  he  (meaning  May)  is  here  to  tell 
you  so.  Furthermore,  the  day  on  which  this 
contract  is  alleged  to  have  been  signed,  I 
saw  May  and  his  hand  was  so  badly  hurt  and 
bandaged  that  he  could  not  have  signed  his 
name  if  he  wanted  to/  then  and  there  intend- 
ing to  charge  and  impute,  and  then  and  there 
charging  and  imputing,  to  plaintiff  that  he 
had  in  his  possession  and  was  asserting  a 
right  under  a  forged  instrument,  knowing 
the  same  to  be  forged,  which  said  charge, 
if  true,  constitutes  a  felony  under  the  laws 
of  the  State  of  Missouri  and  would  subject 
plaintiff  to  degrading  punishment. 

**Plaintiff  further  states  that  at  the  time 
of  uttering  said  false,  malicious,  and  de- 
famatory words  as  aforesaid,  and  with  a 
view  of  intensifying  said  slander,  the  said 
Fred  Kraemer,  agent  of  said  defendant,  while 
acting  within  the  scope  of  his  employment 
and  in  the  actual  performance  of  the  duties 
afesigned  to  him  by  this  defendant  procured 
the  said  Eugene  May,  under  promise  of  pe- 
(!uniary  reward,  to  then  and  there  deny  his 
signature  in  the  presence  and  l\earing  of 
plaintiff  and  divers  other  persons;  that  the 
false  and  slanderous  language  so  spoken  of 
and  concerning  the  plaintiff,  together  with 
the  denial  of  said  Eugene  May,  so  procured 
as  aforesaid,  was  understood  and  believed  by 
the  persons  in  whose  presence  and  hearing  the 
same  was  uttered  to  mean  that  plaintiff  had 
in  his  possession  and  was  asserting  a  right 
under  a  forged  contract,  and  that  he,  the 
plaintiff,  then  and  there  knew  the  same  to 
be  forged. 

"Plaintiff  further  says  that  the  false  and 
slanderous  words  so  spoken  of  and  concerning 
the  plaintiff  by  defendant's  said  agent  while 
acting  in  the  scope  of  his  employment,  greatly 
humiliated  plaintiff  and  has  greatly  preju- 
diced him  in  his  good  name,  fame  [160]  and 
reputation  and  has  greatly  injured  him  in  his 
profession  and  business  as  an  attorney  at  law, 
to  his  damage  in  the  sum  of  fifty  thousand 
dollars,  in  actual  damages  in  the  sum  of 
twenty -five  thousand  dollars  and  in  exem- 
plary or  punitive  damages  in  the  sum  of 
twenty-five  thousand  dollars. 

"Wherefore,  the  premises  considered,  plain- 
tiff prays  judgment  against  defendant  for 
twenty- five  thousand  dollars  actual  damages 


and  for  twenty-five  thousand  dollars  punitive 
damages  and  for  his  costs  in  this  behalf  sus- 
tained.*' 

I.  The  demurrer  being  a  general  one  we 
are  not  advised  upon  what  theory  the  trial 
court  held  this  petition  bad.  In  the  brief 
of  appellant  it  is  said  that  the  trial  court 
took  the  view  that  there  was  no  agency  in 
slander,  and  a  corporation  was  not  liable 
for  the  slanderous  statements  of  its  agent. 
We  admit  that  a  rule  thus  broad  is  an- 
nounced by  Townshend  on  Slander  and  Libel 
(4  ed.)   sec.  265,  whereat  it  is  said: 

"As  a  corporation  can  act  only  by  or 
through  its  ofl[icers  or  agents  (sec.  261)  and 
as  there  can  be  no  agency  to  slander  (sec 
57),  it  follows  that  a  corporation  cannot  be 
guilty  of  slander;  it  has  not  the  capacity  for 
committing  that  wrong.  If  an  officer  or  an 
agent  of  a  corporation  is  guilty  of  slander,  he 
is  personally  liable,  and  no  liability  results 
to  the  corporation." 

This  rule  has  long  since  been  exploded,  and 
rightfully  so.  The  more  recent  and  better 
rule  is  well  worded  in  5  Thompson  on  Cor- 
porations (2  ed.)  sec.  5441,  whereat  it  is 
said: 

"Tlie  general  rule  makes  Uie  corporation 
liable  for  a  slander  uttered  by  its  agent  while 
acting  within  the  scope  of  his  employment 
and  in  the  actual  performance  of  the  duties 
thereof  touching  the  matter  in  question, 
though  the  slander  was  not  uttered  with 
£161]  the  knowledge  of  the  corporation  or 
with  its  approval  and  though  it  did  not  rati- 
fy the  act  of  the  agent." 

To  like  effect  is  1  Clark  and  Marshall  on 
Private  Corporations,  page  627: 

"It  has  been  said  that  a  corporation  cannot 
be  liable  for  a  slander  or  oral  defamation  by 
its  officers  or  agents,  as  'there  can  be  no 
agency  to  slander;'  and  the  opinion  has  also 
been  expressed  that  a  corporation,  becjiuse  of 
its  impersonal  nature,  cannot  commit  torts 
involving  the  element  of  malice,  since,  to  sup- 
port an  action  for  such  a  tort,  Mt  must  be 
shown  that  the  defendant  was  actuated  by  a 
motive  in  his  mind,  and  a  corporation  has 
no  mind.'  This  reasoning,  however,  is  un- 
sound. A  corporation,  it  is  true,  has  no 
mind,  and  cannot  itself  entertain  malice,  but. 
its  officers  and  agents  may,  and  their  mental 
attitude,  including  their  malice,  may,  like 
their  consent  to  a  contract  or  their  physical 
acts,  be  imputed  to  the  corporation.  It  is 
well  settled,  therefore,  for  this  reason,  that 
a  corporation  may,  to  the  same  extent  as  a 
natural  principal,  be  liable  for  the  maliciousi 
wrongs  of  its  oftjcers  or  agents,  if  committiKi 
in  the  course  of  a  transaction  which  is  with- 
in the  scope  of  their  authority." 

And  on  page  628  the  same  authority  says: 
"Thus,  it  has  been  held  that  a  corporation 
may,  to  the  same  extent  as  an  individual,  be 
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liable  in  an  action  for  libel,  or^  it  seems,  for 
slander,  or  in  an  action  for  malicious  crim- 
inal prosecution  or  malicious  false  arrest  or 
imprisonment,  for  malicious  prosecution  of 
a  civil  action,  attachment,  or  other  proceed- 
ing, for  malicious  interference  with  the  busi- 
ness of  another,  for  making  a  false  return 
to  a  writ,  as  a  writ  of  mandamus,  for  exam- 
ple, and  for  conspiracy,  all  of  which  offenses 
involve  a  mental  element." 

Further  in  a  note  on  page  629,  the  same 
authority  adds:  "While  it  is  true  that  a 
corporation  cannot  itself  speak  and  tlierefore 
cannot  itself  slander,  neither  [162]  can  a 
corporation  itself  make  false  representations, 
and  yet  a  corporation  may  be  liable  for  the 
false  representations  of  its  agent.  For  the 
same  reason,  it  may  be  liable  for  a  slander 
by  its  agents." 

In  the  recent  case  of  Hypes  v.  Southern  R. 
Co.  82  S.  C.  1.  c.  317,  17  Ann.  Cas.  620,  64 
S.  E.  395,  21  L.R.A.(N.S.)  873,  Mr.  Justice 
Jones  says: 

**It  is  established  that  corporations  as  well 
as  natural  persons  are  liable  for  the  wilful 
tort  of  an  agent  acting  within  the  general 
scope  of  his  employment,  without  previous 
express  authority  or  subsequent  ratification. 
[Rucker  v.  Smoke,  37  S.  C.  377 ;  Williams  v. 
Tolbert,  76  S.  C.  217;  Schumpert  v.  Southern 
R.  Co.  65  S.  C.  332;  Gardner  v.  Southern  R. 
Co.  65  S.  C.  342 ;  Riser  v.  Southern  Ry .  Co.  67 
S.  C.  419;  Dagnall  v.  Southern  Ry.  Co.  69  S. 
G.  115;  Fields  v.  Lancaster  Cotton  Mills, 
77  S.  C.  549,  11  L.R.A.(N.S.)   822.] 

"The  old  doctrine  that  a  corporation,  hav- 
ing no  mind,  cannot  be  liable  for  acts  of 
agents  involving  malice  has  been  completely 
exploded  in  modern  jurisprudence.  While  a 
corporation  is  nonpersonal  in  its  formal  legal 
entity,  it  represents  natural  persons  and 
must  necessarily  perform  its  duties  through 
natural  persons  as  agents,  hence  must  spring 
the  correlative  responsibility  for  the  acts 
of  its  agents  within  the  scope  of  their  em- 
ployment. 

**The  liability  of  a  corporation  for  malic- 
ious libel  published  by  its  agent  in  the  course 
of  his  employment  is  generally  recognized. 
Philadelphia,  etc.  R.  Co.  v.  Quigley,  21 
How.  202,  16  U.  S.  (L.  ed.)  73;  Johnson  v. 
St  Louis  Dispatch  Co.  65  Mo.  539,  27  Am. 
Rep.  293;  Bacon  v.  Michigan  Cent.  R.  Go.  55 
Mich.  224,  54  Am.  Rep.  372;  Maynard  v. 
Firemen's  Fund  Ins.  Co.  34  Cal.  48,  91  Am. 
Dec.  672;  Fogg  v.  Boston,  etc.  R.  Corp.  148 
Mass.  513,  12  Am.  St.  Rep.  583;  Missouri 
Pacific  Ry.  v.  Richmond,  73  Tex.  568,  15  Am. 
St.  Rep.  794;  10  Cyc.  1215;  18  Am.  &  Eng. 
Enc.  of  I-aw  (2d  ed.)  1058. 

"We  do  not  regard  the  distinction  between 
written  and  unwritten  slander  to  be  of  suffi- 
ciont  importance  [163]  to  warrant  the  ap- 
plication  of  a  different  rule.     The  written 


slander  is  not  always  or  necessarily  more 
public  than  the  spoken,  and  if  it  may  in«licate 
more  deliberation  and  hence  warrant  more 
easily  the  inference  of  malice,  the  difference 
is  merely  in  degree,  not  in  kind." 

So  too,  in  tlie  case  of  Rivers  v.  Yazoo,  etc. 
R.  Co.  90  Miss.  1.  c.  211,  43  So.  471,  9  L.R.A. 
(N.S.)  931,  Whitfield,  C.  J.,  says: 

*'The  doctrine  has  long  been  exploded  that 
a  corporation  is  not  liable  for  slander  be- 
cause, as  it  was  ridiculously  expressed,  there 
could  be  'no  agency  to  slander.'  The  true 
doctrine  is  that  set  forth  in  Clark  &  Marshall 
on  Corporations,  vol  1,  pp.  627-620." 

The  learned  jurist  then  quotes  from  the 
text  as  we  have  quoted  supra. 

In  our  own  State  this  modern  rule  as  to 
slander  is  fully  recognized.  Payton  v.  Peo- 
ple's Credit  Clothing  Co.  136  Mo.  App.  577, 
118  S.  W.  531. 

There  can  be  no  sound  reason  for  saying 
that  a  corporation  may  be  liable  for  libel 
(a  doctrine  long  recognized)  and  yet  not 
liable  for  slander — unwritten  libel  or  defa- 
mation of  character.  Under  the  modern  rule 
the  corporate  shell  will  not  shield  the  cor> 
poration  from  the  ill  effects  of  the  slanderous 
tongue  of  its  agent,  if  at  the  time  the  agent 
was  transacting  for  the  corporation  the  busi- 
ness of  the  corporation,  and  the  slander  was 
uttered  in  the  course  of  such  business — and 
in  connection  therewith.  As  an  individual  I 
cannot  go  to  another  individual  to  adjust  an 
account  with  him,  and  in  the  course  of  so 
doing  publicly  denounce  him  as  a  thief.  Nor 
should  a  corporation,  through  its  agents,  be 
able  to  thus  denounce  a  citizen,  and  escape 
liability.  Tliis  phase  of  the  case,  i.  e.,  the 
character  of  the  agent,  we  discuss  later.  It 
is  sufficient  to  say  at  this  juncture  tliat  the 
corporation  is  not  relieved  from  liability 
upon  the  theory  that  there  "'is  no  agency  to 
slander."  If  tliis  was  the  theory  [164]  nisi, 
and  there  were  no  other  questions  in  the 
case,  the  judgment  cannot  be  sustained. 

II.  The  first  point  in  defendant's  brief  is 
stated  in  this  language: 

*The  utterance  referred  to  in  appellant's 
petition  is  not  slanderous.  The  words  con- 
tained therein  being  ordinary  English  words 
free  from  ambiguity  they  may  not  be  enlarged 
upon  or  added  to  by  the  allegations  contained 
in  the  innuendo" 

All  this  may  be  granted,  and  yet  the  ac- 
tion of  the  trial  court  is  not  necessarily  rip:ht. 
It  is  not  the  purpose  of  an  innuendo  in  a 
petition  for  slander  to  enlarge  the  words 
actually  used,  but  the  office  of  that  part  of 
a  slander  petition  is  to  state  in  what  sense 
or  meaning  the  language  was  used. 

If  the  words  used  are  not  actionable  per 
«e,  the  pleader  by  way  of  colloquim  must 
state  such  extrinsic  facts,  as  will  show  the 
slanderous  meaning  of  the  words  used.     In 
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the  early  case  of  Curry  v.  Collins,  37  Mo. 
1.  c  328,  we  said: 

"Since  the  statute  (R.  S.  1855,  p.  1240, 
sec.  55),  there  need  be  no  colloquium  o^  ex- 
trinsic facts  for  the  pur[)ose  of  showing  the 
application  of  the  defamatory  matter  to  the 
plaintiff,  more  than  tiie  words  were  spoken 
of  and  concerning  him.  Stieber  v.  Wensel, 
19  Mo.  513.  And  when  the  slandefous  words 
are  actionable  in  themselves,  it  is  not  neces- 
sary to  make  any  prefatory  averments  as  to 
the  circumstances  to  which  they  refer;  but 
if  the  words  do  not,  per  se,  convey  the  mean- 
ing which  the  plaintiff  would  assign  to  them, 
the  petition  must  contain  a  statement  of  the 
extrinsic  matter  necessary  to  show  that  they 
are  actionable,  and  what  is  necessary  to  be 
stated  must  be  proved." 

We  have  set  out  the  petition  in  full,  and 
we  may  admit  that  the  language  alleged  to 
have  been  spoken  by  the  agent  Kraemer,  if 
taken  as  standing  alone  does  [166]  not  charge 
an  indictable  offense,  and  thus  would  not  be 
actionable  per  se.  In  such  case  it  devolves 
upon  the  pleader  by  way  of  colloquium  to 
state  such  extrinsic  facts  as  will  show  that 
the  words  were  used  in  an  actionable  sense. 
Does  this  petition  state  such  extrinsic  facts? 
VYe  think  so.  It  is  rather  inartificially 
drawn,  but  we  believe  there  are  such  extrin- 
sic facts  pleaded  as  to  show  the  words  to  have 
been  used  in  an  actionable  sense.  The  plain- 
tiff's petition,  as  to  these  extrinsic  facts, 
show  (1)  that  plaintiff  was  asserting  rights 
under  a  contract  purporting  to  have  been 
signed  by  May,  (2)  that  this  contract  evi- 
denced a  lien  which  plaintiff  had  upon  a  cause 
of  action  which  May  had  against  the  Ice 
Company,  (3)  that  May  in  fact  had  a  claimed 
cause  of  action  against  the  Ice  Company,  (4) 
that  defendant  was  vitally  interested  in  such 
claimed  cause  of  action  by  May,  because  it 
had  indemnified  by  insurance  the  said  Ice 
Company  against  such  claims;  (5)  that  de- 
fendant had  knowledge  of  plaintiff's  said 
contract;  (6)  that  these  agents  of  defendant 
in  the  course  of  their  business  for  the  defend- 
ant called  upon  plaintiff  with  reference  to 
the  claim  of  May  and  this  contract  of  plain- 
tiff with  May;  (7)  that  whilst  looking  after 
the  alleged  liability  of  defendant  upon  the 
very  claim,  and  the  claim  of  plaintiff  under 
the  contract  with  May,  the  language  men- 
tioned was  used.  The  foregoing  is  a  fair 
statement  of  the  facts  pleaded,  or  clearly 
inferable,  in  plaintifTs  petition.  The  ques- 
tion then  is,  do  these  incidental  facts  show 
the  language  to  have  been  used  in  an  action- 
able sense?  We  think  so.  It  is  clear  that 
if  they  do  not  show  that  they  charge  plaintiff 
with  having  forged  May's  name  to  the  con- 
tract, they  do  at  least  show  that  plaintiff 
was  claiming  valuable  rights  under  a  con- 
tract, knowing  it  to  have  been  forged.     In 


either  sense  the  language  as  thus  used  was 
actionable,  and  the  petition  would  state  a 
good  cause  of  action.  So  that  we  say  that 
whilst  this  petition  is  quite  inartificially 
drawn,  yet  the  facte  pleaded  [166]  and  the 
clear  inference  to  be  drawn  from  the  pleaded 
facts,  show  the  words  charged  to  have  been 
ppoken  were  in  fact  spoken  in  the  sense  at- 
tributed to  them  in  the  innuend4}.  So  viewing 
the  petition  it  states  a  good  cause  of  action, 
if  Kraemer's  relation  to  the  company  was 
such  that  the  company  would  be  liable  for 
his  slanderous  remarks.  That  question  we 
take  next. 

III.  The  next  contention  of  the  defendant 
is  that  the  petition  only  charges  that  Krae- 
mer was  the  agent  of  defendant,  and  that  the 
defendant  is  not  liable  for  the  slanderous 
language  of  a  mere  agent,  and  for  that  rea- 
son the  petition  is  bad.  The  contention  of 
the  defendant  seems  to  be  that  only  an  oflicer 
or  manager  of  a  corporation  can  make  the 
corporation  liable  for  slander.  There  is 
language  in  Payton  v.  People's  Credit  Cloth- 
ing Co.  136  Mo.  App.  577,  118  S.  W.  531, 
which  lends  support  to  this  view.  The  doc- 
trine   is    unsound. 

The  petition  in  this  case  charges  that 
Kraemer  was  the  agent  of  the  corporation, 
it  charges  that  what  he  said  and  did  was  said 
and  done  "while  acting  within  the  scope  of 
his  employment  and  in  the  actual  perform- 
ance of  the  duties  thereof  touching  the  mat- 
ter in  question."  The  extrinsic  facts,  by  way 
of  colloquium,  and  the  reasonable  inferenct^ 
from  those  facts,  show  that  this  allegation 
of  being  in  the  line  of  duty  is  true.  The 
facts  show  that  this  agent  was  looking  after 
this  claim  against  the  defendant,  and  it  of 
necessity  required  the  agent  to  investigate 
the  contract  of  plaintiff  which  gave  plaintifl 
an  interest  in  the  claim.  Whatever  was  done 
and  said  was  done  and  said  in  the  very 
performance  of  the  agent's  duty  to  his  mas- 
ter. In  effect,  when  this  agent  approached 
plaintiff,  the  plaintiff  not  only  asserted  that 
there  was  a  valid  claim  against  the  agentV 
principal,  but  further  that  by  reason  of  the 
contract,  he,  plaintiff,  had  a  half  interest  in 
that  claim.  To  this  the  agent  in  effect  said, 
yes,  you  claim  under  that  contract,  [167] 
but  that  contract  is  a  forgery  and  you  know 
it,  and  we  have  the  man  right  here  with  us 
to  prove  that  it  is  a  forgery.  If  ever  words 
of  slander  were  uttered  by  an  agent,  to  use 
the  language  of  Judge  Thompson,  quoted 
supra,  "while  acting  within  the  scope  of  his 
employment  and  in  the  actual  performanoe 
of  the  duties  thereof  touching  the  matter  in 
question,"  this  is  one  of  the  cases. 

Under  our  paragraph  one  we  have  cited 
the  authorities  which  hold  that  the  corpora- 
tion may  be  liable  for  the  slanderous  lan- 
guage of  the  agent.    These  authorities  do  not 
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confine  the  word  agent  to  an  officer  or  general 
manager,  as  defendant  would  have  us  do  and 
us  the  Kansas  City  Court  of  Appeals  seem- 
ingly has  done  in  the  Payton  case,  supra.  On 
the  contrary,  the  vast  weight  of  modern  au- 
thorities places  the  liability  upon  the  ground 
that  the  language  was  used  by  an  authorized 
agent  in  the  line  of  his  employment  and  in 
connection  with  the  very  thing  lie  was  looking 
after  for  his  corporation.  The  law  draws 
no  distinction  between  the  classes  of  agents 
as  to  whether  high  or  low  in  authority.  The 
things  to  be  looked  to  are,  (1)  was  the 
person  an  authorized  agent  of  the  corpora- 
tion? and  (2)  if  so,  was  he  acting  within  the 
scope  of  his  employment,  when  he  used  the 
slanderous  language?  and  (3)  was  such 
language  used  in  the  actual  performance  of 
his  duties,  and  touching  the  matter  in  ques- 
tion? If  so,  then  the  corporation  is  liable, 
whether  such  authorized  agent  be  high  or  low 
in  class  (so  he  was  duly  authorized  and  was 
acting  within  the  scope  of  his  authority), 
and  is  liable,  to  again  quote  from  Judge 
Thompson,  ** though  the  slander  was  not  ut- 
tered with  the  knowledge  of  the  corporation 
or  with  its  approval,  and  though  it  did  not 
ratify  the  act  of  the  agent." 

This  doctrine  is  right  in  principle.  An 
indivdual  could  not  have  gone  to  the  plain- 
tiff and  charged  him  with  knowingly  exact- 
ing money  under  a  forged  contract  and  escape 
liability,  if  such  charge  was  false.  [168] 
Nor  should  a  corporation  which  sends  out 
an  agent  who  would  do  the  same  thing  be 
permitted  to  escape  liability. 

The  doctrine  of  "no  agency  to  slander"  and 
"the  corporation  can't  slander  because  it 
can't  talk"  having  been  fully  exploded,  it  is 
liable  in  slander  just  the  same  as  for.  any 
other  tort.  It  is  not  liable  for  any  tort 
which  is  not  committed  in  the  course  of  the 
agent's   employment. 

We  think  a  liberal  construction  of  this 
petition  (which  construction  we  are  entitled 
to  give  it  upon  a  mere  general  demurrer) 
shows  that  a  cause  of  action  was  stated 
and  the  trial  court  erred  in  sustaining  the 
demurrer  thereto.  The  judgment  wm  is  re- 
versed and  the  cause  remanded.     All  concur. 
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Scope  of  Note. 

This  note  collects  the  more  recent  cases 
discussing  the  liabilty  of  a  corporation  for 


libel  or  slander.  The  earlier  cases  are  re- 
viewed in  the  notes  to  Sawyer  v.  Norfolk,  etc. 
K.  Co.  as  reported  in  9  Ann.  Cas.  440  and 
115  Am.  St.  Rep.  716,  and  Hypes  v.  Southern 
R.  Co.  17  Ann.  Cas.  620. 

Liability   for  Libel. 

The  recent  cases  are  agreed  that  a  corpora- 
tion is'  liable  for  a  libel  committed  by  its 
agents  and  servants  while  acting  within 
the  scope  of  their  employment. 

In  Citizens  L.  Assur.  Co.  v.  Brown  [1904] 
A.  C.  (Eng.)  423,  73  L.  J.  P.  C.  102,  it 
appeared  that  the  plaintiff  had  been  an  in- 
surance agent  for  the  defendant.  One  Fitz- 
patrick  was  the  superintendent  of  agencies 
for  the  defendant.  After  leaving  the  de- 
fendant's employ  the  plaintiff  obtained  a 
position  with  another  insurance  company, 
and  while  so  employed  he  endeavored  to  in- 
duce policyholders  in  the  defendant  cor- 
poration to  become  policyholders  of  the  sec- 
ond company.  Fitzpatrick  learned  of  this 
and  sent  out  a  circular  letter  libeling  the 
plaintiff.  It  was  held  that  the  defendant  was 
liable.  The  court  said:  "If  it  is  once  granted 
that  corporations  are  for  civil  purposes  to  be 
regarded  as  persons,  1.  e.,  as  principals  acting 
by  agents  and  servants,  it  is  difficult  to  see 
why  the  ordinary  doctrines  of  agency  and  of 
master  and  servant  are  not  to  be  applied  to 
corporations  as  well  as  to  ordinary  individ- 
uals. These  doctrines  have  been  so  applied 
in  a  great  variety  of  cases,  in  questions  aris- 
ing out  of  contract,  and  in  questions  arising 
out  of  torts  and  frauds;  and  to  apply  them 
to  one  class  of  libels  and  to  deny  their  appli- 
cation to  another  class  of  libels  on  the  ground 
that  malice  cannot  be  imputed  to  a  body 
corporate  appears  to  their  Lordships  to  be 
contrary  to  sound  legal  principals.  To  talk 
alK)ut  imputing  malice  to  corporations  ap- 
pears to  their  Lordships  to  introduce  meta- 
physical subtleties  which  are  needless  and 
fallacious.  Their  Lordships  concur  with  the 
view  of  the  Acting  Chief  Justice  in  this  case 
that,  if  Fitzpatrick  published  the  libel  com- 
plained of  in  the  course  of  his  employment, 
the  company  are  liable  for  it  on  ordinary 
principles  of  agency.  Fitzpatrick's  letter, 
although  published  on  a  privileged  occasion, 
was  not  itself  privileged:  and  not  being  privi- 
leged the  letter  must  be  treated  as  any  other 
libel  written  and  published  by  an  officer  of 
the  company.  ...  He  [Fitzpatrick]  had 
no  actual  authority,  express  or  implied,  to 
write  libels  nor  to  do  anything  legally  wrong: 
but  it  is  not  necessary  that  he  should  have 
any  such  authority  in  order  to  render  the 
company  liable  for  his  acts.  The  law  upon 
this  subject  cannot  be  better  expressed  than 
it  was  bv  the  Actincf  Chief  Justice  in  this 
case.  He  said:  'Although  the  particular  act 
which  gives  the  cause  of  action  may  not  be 
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authorized,  still  if  the  act  is  done  in  the 
course  of  employment  which  is  authorized, 
then  the  master  is  liable  for  the  act  of  his 
Kervant/  This  doctrine  has  been  approved 
and  acted  upon  by  this  Board  (in  Mackay  v. 
Commercial  Bank  (1874)  L.  R.  5  P.  C.  394; 
Swire  v.  Francis  (1877)  3  App.  Cas.  106),  and 
the  doctrine  is  as  applicable  to  incorporated 
companies  as  to  individuals.  AH  doubt  on 
tliis  question  was  removed  by  the  decision  of 
tlie  Court  of  Exchequer  Chamber  in  Barwick 
V.  English  Joint  Stock  Bank,  L.  R.  2  Exch. 
259,  which  is  the  leading  case  on  the  subject. 
It  was  distinctly  approved  by  Lord  Selborne 
in  the  House  of  Lords  in  Houldsworth  v. 
Glasgow  Bank  (1880)  5  App.  Cas.  at  p.  326, 
and  has  been  followed  in  numerous  other 
cases.  Such  being  the  evidence,  their  Lord- 
Hhips  cannot  judicially  hold  that  there  was 
no  evidence  to  warrant  the  jury  in  finding 
that  it  was  within  the  scope  of  Fitzpatrick'a 
authority  and  employment  to  write  to  policy- 
holders in  order  to  counteract  the  mischief 
which  Brown  was  doing  to  the  business  of  the 
company;  and  although  Fitzpatrick  went  too 
far  and  made  charges  against  Brown  which  he 
knew  were  not  true,  their  Lordships  are  of 
opinion  that  the  company  are  legally  re- 
sponsible  for  what  he  wrote." 

In  Case  v.  Steel  Coal  Co.  162  Ky.  68,  171 
S.  W.  993,  L.R.A.1916D  867,  the  court  said: 
**In  a  case  for  libel  by  the  servant  of  a  cor- 
poration, however,  the  question  of  the  lat- 
ter's  liability  will  not  turn  upon  whether  it 
expressly  consented  to,  directed  or  authorized 
the  libel.  It  will  be  responsible  for  the  libel 
if  it  was  published  by  the  servant  in  execu- 
tion of  the  authority,  express  or  implied, 
given  by  the  corporation,  or  in  the  perform- 
ance of  the  service  for  which  the  servant  was 
^^'^Ragcd,  or  the  act  was  one  within  tlie  ap- 
parent scope  of  his  employment."  See  also 
Roemer  v.  Jacob  Schmidt  Brewing  Co.  132 
Minn.  399,  157  N.  W.  640,  L.R.A.1916E  771, 
wherein  the  court  said:  "Although  admitting 
the  well-established  rule  that  a  corporation 
is  responsible  for  the  torts  of  an  agent  or 
Hervant  committed  in  the  course  of  his  em- 
ployment and  while  engaged  in  furthering  the 
business  of  his  principal  or  master,  and  that 
a  libel  published  by  an  agent  or  servant  falls 
within  the  rule,  defendant  contends  that  a 
slander  spoken  by  an  agent  or  servant  is 
;roverned  by  a  different  rule,  and  that  a  cor- 
poration 18  not  liable  therefor  unless  it  ex- 
pressly authorized,  ratified  or  approved  the 
defamatory  statement." 

In  Kharas  v.  Collier,  171  App.  Div.  388, 
157  N.  Y.  S.  410,  it  was  said:  "This  principle 
has  been  repeatedly  recognized,  and  a  corpo- 
ration held  liable  for  tortious  acts  of  its 
servants,  even  where  a  malicious  and  evil 
intent  must  be  present  as  an  element  of  the 
cause  of  action.     A  citation   of  authorities 


is  unnecessary,  but  a  multitude  of  cases  will 
be  found  where  corporations  have  been  held 
liable  for  false  representations,  libels,  and 
assault.  This  court  has  held  that  a  corpora- 
tion may  be  indicted  and  convicted  of  crim- 
inal libel." 

Liability  for  Slander. 

The  weight  of  recent  authority  is  to  the 
effect  that  a  corporation  is  liable  for  a  slan- 
der committed  by  its  agent  or  servant  while 
acting  within  the  scope  of  his  employment. 
Grand  Union  Tea  Co.  v.  Lord,  231  Fed.  390, 
146  C.  C.  A.  384;  Waters-Pierce  Oil  Co.  v. 
Bridwell,  103  Ark.  345,  Ann.  Caa.  1914B 
837,  147  S.  W.  64;  United  Cigar  Stores  Co. 
V.  Young,  36  App.  Cas.  (D.  C.)  390;  Roemer 
V.  Jacob  Schmidt  Brewing  Ck).  132  Minn.  399, 
157  N.  W.  640,  L.R.A.1916E  771 ;  Kharaa  v. 
Collier,  171  App.  Div.  388,  157  N.  Y.  S.  410; 
Citizens'  Gas,  etc.  Co.  v.  Black  (Ohio)  11& 
N.  E.  495 ;  Southwestern  Tel.  etc.  Co.  v.  Long 
(Tex.)  183  S.  W.  421.  And  see  the  reported 
case.  See  also  Rosenberg  v.  Underwriters 
Salvage  Co.  190  111.  App.  64,  wherein  the 
court  said:  "The  test  inquiry  concerning  the 
liability  of  a  corporation  for  slander  ia,  did 
the  one  uttering  the  slander  do  bo  in  en- 
deavoring to  promote  the  corporation's  busi- 
ness, within  the  scope  of  the  actual  or  ap> 
parent  authority  conferred  upon  him  for  tliat 
purpose?"  Compare  Lindsey  v.  St.  Louis^ 
etc.  R.  Co.  96  Ark.  634,  129  S.  W.  807. 

In  United  Cigar  Stores  Co.  v.  Young,  supra, 
it  appeared  that  Young  was  a  saleamAn  for  the 
United  Cigar  Stores  Ompany,  in  one  of  its 
stores  in  Washington,  D.  C.    A  burglary  hav- 
ing been  committed  in  that  store,  the  mana- 
ger of  the  defendant  in  that  district  falsely 
accused  the  plaintiff  of  its  commission.     It 
was  held  that  the  defendant  was  liable.    The 
court  said:  "As  to  the  count  in  slander,  the 
court  said  in  part:   'Now,  this  fourth  count 
of  the  declaration  claims  that  the  defendant 
corporation,    through    its    manager,    falsely- 
charged  the  plaintiff  with  the  crime  of  lar* 
ceny.    Whether  or  not  you  find  that  the  man- 
ager did  charge  the  plaintiff  with  the  crime 
of   larceny,    the    liability   of    the   defendant 
to  respond  to  it  would  depend  upon  the  8am» 
considerations  that  I  have  already  given  you : 
that  is  to  say,  whether  the  authority  that 
manager    was    discharging    in    the    city    of 
Washington,  which  had  been  committed  to  hia 
hands  by  the  corporation,  to  discharge  there, 
was  so  broad  as  to  commit  to  him  the  right 
to  speak  on  behalf  of  the  corporation  con- 
cerning the  guilt  or  the  innocence  of  its  em- 
ployees.    If  it  did,  it  would  be  responsible 
for  what  he  did.     Otherwise,  not.'     .     .     . 
There  was  no  specific  exception  to  the  action 
of  the  court  in  submitting  to  the  jury  the 
question  of  the  responsibilty  of  the  defendant 
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for  the  slander  uttered  by  Steinckc,  and  no 
exception  to  the  charge  of  the  court  in  refer* 
ence  thereto;  therefore,  in  view  of  our  finding 
that  defendant's  motion  for  a  directed  verdict 
was  not  well  taken,  we  do  not  deem  it  neces- 
sary to  pass  upon  that  question." 

In  Grand  Union  Tea  Co.  v.  Lord,  231  Fed. 
390,  145  C.  C.  A.  384,  it  appeared  that  Lord 
was  a  salesman  in  one  of  the  stores  owned 
by  the  Grand  Union  Tea  Company.  One 
Van  Allen,  who  was  the  general  manager, 
made  an  inventory  of  the  store  in  which  Lord 
acted  as  salesman.  He  found  a  shortage  in 
both  money  and  goods.  Thereafter  he  said 
to  a  third  person  that  Lord  had  acted  pecu- 
liarly, and  that  he  was  short  in  his  accounts. 
It  was  held  that  the  defendant  was  liable. 
The  court  said :  ''The  defendant  contends  that 
a  verdict  should  have  been  directed  in  its 
favor  for  reasons  which  will  be  briefly  con- 
sidered. It  is  argued,  in  the  first  place,  that 
defendant,  a  corporation,  is  not  liable  for  the 
alleged  slander  because  the  stfttement  con- 
cerning Lord  was  not  made  by  Van  Allen  in 
the  scope  of  his  employment  or  in  the  per- 
formance of  his  duties,  and  particularly  be- 
cause it  was  not  authorized  by  the  corpora- 
tion. We  deem  it  unnecessary  to  review  the 
numerous  cases  involving  the  liability  of  a 
corporation  for  the  tortious  acts  of  its  agent, 
because  the  law  is  well  settled  that  a  cor- 
poration is  liable  for  the  slanderous  words  of 
its  agent  if  the  agent  at  the  time  is  trans- 
acting the  business  of  the  corporation,  and 
the  slanderous  words  were  spoken  in  the 
course  of  such  business  and  in  connection 
therewitli.  Washington  Gas  Light  Co.  v. 
Lansden,  172  U.  S.  534,  19  S.  Ct.  296,  43 
U.  S.  (L.  ed.)  543;  Stewart  v.  Wright,  quot- 
ing many  cases,  147  Fed.  321,  77  C.  C.  A.  499; 
Wat<irs-Pierce  Oil  Co.  v.  Bridwell,  103  Ark. 
:H5,  147  S.  W.  64,  Ann.  Cas.  1914B  837; 
Hypes  V.  Southern  R.  Co.  82  S.  C.  315,  64  S. 
K.  395,  21  L.R.A.(N.S.)  873,  17  Ann.  Cas. 
020;  Fensky  v.  Maryland  Casualty  Co.  264 
Mo.  154,  174  S.  W.  416;  Sun  L.  Assur.  Co. 
V.  Bailey,  101  Va.  443,  44  S.  E.  692. 
Van  Allen  was  concededly  engaged  in  the 
business  of  defendant  and  acting  in  its 
behalf  when  the  words  complained  of  were 
spoken,  and  the  words  themselves  had  referr 
ence  to  the  act  of  Lord  in  the  work  for  which 
he  was  employed.  Under  the  decisions  quoted; 
and  many  others  which  have  been  examined, 
we  are  clearly  of  opinion  that  the  defendant 
should  be  held  responsible  for  the  language 
of  Van  Allen  on  the  occasion  in  question." 

In  Roemer  v.  Jacob  Schmidt  Brewing  Co. 
132  Minn.  399,  157  N.  W.  640,  L.R.A.1016E 
771,  it  appeared  that  the  plaintiff  had  charge 
of  one  of  the  branch  ofhces  of.  the  defendant. 
The  defendant  appointed  an  accountant  to 
check  up  and  audit  the  plaintifTs  accounts. 
The  accountant  falsely  charged  the  plaintiff 


with  having  embezzled  $6,000  from  the  de- 
fendant. It  was  held  that  the  defendant  was 
liable.  The  court  said:  "In  Barrett  v. 
Minneapolis,  etc.  R.  Co.  106  Minn.  51,  the 
court,  speaking  in  a  case  involving  the  lia- 
bility of  a  corporation,  say  that  it  is  now  the 
'well-settled  rule  of  this  court,  whatever  may 
be  the  rule  in  other  jurisdictions,  that  a  mas- 
ter is  responsible  for  the  torts  of  his  servant, 
done  in  the  course  of  his  employment  with  a 
view  to  the  furtherance  of  the  master's  busi- 
ness,  and  not  for  a  purpose  personal  to  him- 
self, whether  the  same  be  done  negligently  or 
wilfully,  but  within  the  scope  of  his  agency, 
or  in  excess  of  his  authority,  or  contrary  to 
the  e^xpress  instructions  of  the  master.  Any 
statement  to  the  contrary  in  the  Brevig  case 
is  overruled.'  None  of  the  cases  above  cited 
were  based  upon  slander,  but  we  can  see  no 
substantial  reason  why  the  same  rule  which 
imposes  liability  upon  a  corporation  when 
its  agent  commits  an  assault,  makes  a  false 
arrest,  institutes  a  malicious  prosecution, 
commits  a  malicious  trespass,  or  maliciously 
causes  injury  to  another,  should  not  also  im- 
pose liability  upon  it  when  the  agent  slanders 
another.  We  think  there  is  sound  distiiiction 
l>etween  the  liabilitv  for  slander  and  the  lia- 
bility  for  the  torts  considered  in  the  above 
cases.  In  the  present  case  there  is  evidence 
to  the  effect  that  Sullivan  had  authority  to 
adjust  and  settle  plaintiff's  account,  and  the 
finding  of  the  jury  that  he  uttered  the  slan- 
derous words  while  engaged  in  the  perform- 
ance of  that  duty  and  while  acting  within 
the  scope  of  his  employment  cannot  be  dis- 
turbed." 

In  Kharas  v.  Collier,  171  App.  Div.  388,  157 
N.  Y.  S.  410,  the  court  said:  **The  true  rule, 
in  my  opinion,  is  that  a  corporation  is  liable 
for  torts  committed  by  its  officers  or  agents 
when  acting  within  the  actual  or  implied 
scope  of  their  employment,  or  by  ratification 
may  become  responsible  for  such  acts  when 
committed  in  excess  of  their  authority.  With- 
in the  content  of  this  rule  a  corporation 
may  be  held  liable  for  a  slander." 

In  Citizens,  Gas,  etc.  Co.  v.  Black  (Ohio) 
115  N.  E.  495,  it  appeared  that  the  plaintiff 
was  a  consumer  of  electricity  supplied  by  the 
defendant  corporation.  The  local  manager 
of  the  company  acnised  the  plaintiff  of  hav- 
ing obtained  electricity  by  stealth  and  without 
paying  for  it.  It  was  held  that  the  corpora- 
tion was  liable  for  the  slander  regardless  of 
whether  it  expressly  authorized  the  same. 
The  court  said :  "There  is  no  claim  that  anv 
express  authority  was  conferred  on  Adams  to 
utter  a  slander  in  connection  with  his  agency, 
at  Lorain,  nor  was  there  any  evidence  of  a 
ratification  by  the  corporation  of  the  agent's 
action.  The  only  question  presented  is 
whether,  in  the  absence  of  express  authority 
or  ratification,  the  defendant  could  be  held 
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liable  under  an  implied  authority  conferred 
by  reason  of  the  general  scope  of  employment 
under  which  Adams  was  then  acting  in  the 
furtherance  of  the  corporate  business.  Stat- 
ed broadly,  it  may  be  that  there  is  no  *  agency 
to  slander'  arising  from  the  mere  fact  of 
an  agent's  employment;  but,  under  the  cur- 
rent of  modern  authority,  if  a  corporate  serv- 
ant, who  has  been  fully  delegated  with  plen- 
ary authority  to  act  upon  a  matter  in  his 
master's  stead  and  to  whom  has  been  com- 
mitted a  full  discretion  as  to  the  manner  of 
its  performance,  utters  a  slander  while  en- 
gaged in  the  furtherance  of  the  master's 
business,  so  delegated,  the  master  may  be 
lield  liable." 

In  Southwestern  TeL  etc.  Co.  v.  Long 
(Tex.)  183  S.  W.  421,  it  appeared  that  the 
plaintiff,  a  young  lady,  was  an  employee  of 
the  defendant.  The  local  manager  charged 
the  plaintiff  with  lewd  and  lascivious  conduct 
and  later  discharged  her.  It  was  held  that 
the  defendant  was  liable.  The  court  said: 
"It  is  but  just  to  the  learned  counsel  for 
appellant  to  say  that  they  have  not  suggested 
in  their  able  brief  herein  that  a  corporation 
may  not  be  held  liable  for  other  torts  com- 
mitted by  their  agents  by  implied  authority, 
but  their  contention  is  that  this  legal  prin- 
ciple does  not  apply  to  slander.  If  it  appears 
that  there  is  no  sound  reason  for  this  dis- 
tinction, then  the  exception  fails,  and  slander 
is  governed,  in  this  regard,  by  the  general 
principle  above  announced.  There  are  deci- 
sions which  support  appellant's  contention. 
These  rely  principally  upon  grounds:  (1) 
That  as  malice  is  a  necessary  ingredient  of 
slander,  a  corporation,  having  no  mind,  can- 
not entertain  malice,  and  therefore  cannot 
be  guilty  of  slander;  (2)  that  slander  is  usu- 
ally the  voluntary  act  of  the  speaker,  com- 
mitted under  the  immediate  influence  of  sud- 
den passion,  and  therefore  the  law  ascribes 
it  to  the  personal  malice  of  the  agent,  rather 
than  to  an  act  performed  in  the  course  of  his 
employment,  and  in  furtherance  of  the  busi- 
ness of  the  employer.  As  to  the  ground  that 
a  corporation  has  no  mind:  It  is  true  that 
for  many  purposes  a  corporation  is  held  to  be 
a  separate  entity  from  the  natural  persons 
who  compose  it,  yet  it  is,  in  fact,  but  the 
aggregation  of  such  persons,  and  the  mind  of 
such  of  them  as  are  chosen  to  manage  its 
affairs  is  its  mind.     .  .     The  admission 

implied  in  appellant's  proposition  that  a  cor- 
poration may  be  held  liable  for  slander  where 
it  expressly  authorizes  the  same  is  itself  an  an- 
tiwer  to  the  doctrine  that  a  corporation  cannot 
be  held  liable  for  malice;  for  a  corporation, 
being  an  incorporeal  entity,  must  necessarily 
act  through  agents  where  it  expressly  author- 
izes such  action.  .  .  .  As  to  the  second 
proposition  that  slander  is  the  voluntary  act 
of  the  speaker,  committed  under  immediate 


influence  of  sudden  passion,  the  same  may  be 
said,  in  scMne  instances,  of  libel.     A  slander 
may  be,  and  in  some  instances  undoubtedly 
is,  uttered  with  deliberate  and  preconceived 
malice,  while  the  publication  of  a  libel  may 
be,   and   in   some   instances   undoubtedly    i&, 
made  under  the  influence  of  sudden  passion. 
If   this   distinction   should   be   recognized   it 
would  not  be  true,  as  a  matter  of  law,  that 
a  corporation  could  not  be  held  liable  for  the 
utterance  of  a  slander,  but  its  liability  would 
depend  upon  the  degree  of  malice  which  actu- 
ated the  agent  in   uttering  the  defamatory 
words.     If  defamatory  words  are  falsely  ut- 
tered with  malice,  it  is  slander,  regardless  of 
whether  the  same  be  done  with  express  or 
implied  malice,  and  the  same  is  true  of  libel. 
It  has  never  been  held  that  a  corporation  waa 
not  liable  for   a  libel   if   published  without 
deliberation  and  under  the  influence  of  sud- 
den passion.     In  both  libel  and  slander,  ex- 
press malice  may  be  a  material  consideration 
in  assessing  the  damages,  but  it  is  immaterial 
as  to  fixing  liability.    Another  reason  which 
has  been  suggested  for  holding  the  principal 
liable  in  libel,  but  not  in  slander,  is  the  great- 
er   publicity    given    to    the    printed    matter. 
This  may  or  may  not  be  true  in  a  given  case. 
A  libel  may  consist  in  a  written  statement 
in  a  letter  seen  by  only  one  person,  while  a 
slander  may  be  uttered  in  the  presence  and 
hearing  of  a  thousand  or  more  people.    Here 
again,  as  in  the  case  of  express  or  implied 
malice,  the  degree  of  publicity  might  be  taken 
into  consideration   in  assessing  the  amount 
of  damage,  but  not  in  fixing  liability.     The 
damage  would  be  greater  to  a  man  of  state- 
wide business  or  social  relations  if  a  libel 
concerning  him  was  published  in  a  paper  of 
100,000   circulation   than  if   published   in   a 
paper   of  very   limited   circulation   and   con- 
fined to  a  given  locality;  but  the  one  would 
be  as  much  a  libel  as  the  other.    In  slander 
and  in  libel,  neither  the  extent  of  the  publi- 
cation nor  the  degree  of  malice  is  a  deter- 
minative factor.     .     .     .     We  also  overrule 
said  assignment  for  the  further  reason  that 
appellant  is  liable  to  appellee  for  the  slander 
uttered  by  its  superintendent,  by  reason  of 
the  contractual  relation  existing  between  ap- 
pellant   and    appellee.      That   such    liability 
exists  on  the  part  of  railroads  is  recognized 
in  Singer  Mfg.  Co.  v.  Taylor,  150  Ala.  574, 
and  this  is  undoubtedly  the  law.     San  An- 
tonio Traction  Co.  v.  Lambkin    (Tex.)   99  S. 
W.  674;  Missouri  Pac.  R.  Co.  v.  Martino,  2 
Tex.  Civ.  App.  634,  18  S.  W.  1066,  21  S.  W. 
781;  Galveston,  etc.  R.  Co.  v.  La  Prelle,  27 
Tex.  Civ.  App.  496,  65  S.  W.  488 ;  Texas,  etc. 
R.  Co.  V.  Tarkington,  27  Tex.  Civ.  App.  363, 
66   S.   W.    137.      See   also   authorities   cited 
in   note  to  Davis  v.   Houghtelin,   14  L.RA. 
738.    We  do  not  see  why  the  telephone  com- 
pany was  not  under  as  much  obligation  to  the 
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young  ladies  employed  by  it  to  protect  them 
from  insults  and  slander  by  its  manager  in  the 
conduct  of  its  business  as  is  a  railway  com- 
pany to  protect  its  passengers  from  insults 
or  slander  by  its  conductor.  It  is  true  that 
a  railway  company  is  required  to  eicercise  the 
highest  degree  of  care  to  prevent  injury  to 
its  passengers.  But  in  cases  of  wilful  assault 
or  malicous  insult  by  a  conductor »  the  ques- 
tion of  the  degree  of  care  is  not  involve^. 
This  principle  of  law  is  applicable  only  when 
upon  a  given  state  of  facts  the  issue  is 
whether  or  not  the  railroad  company  was 
guilty  of  negligence." 

In*  Waters-Pierce  Oil  Co.  v.  Bridwell,  103 
Ark.  345,  Ann.  Cas.  1914B  837,  147  S.  W. 
64,  it  appeared  that  several  of  the  defendant's 
agents  went  to  customers  of  the  plaintiff  and 
&aid  to  them  that  the  plaintiff  was  selling  oil 
that  could  not  stand  the  inspection  test,  and 
that  it  was  contrary  to  penal  law  to  sell  such 
oil.  It  was  held  that  the  defendant  was  liable 
for  the  slander  committed  by  its  agents.  The 
court  said:  "There  is  some  conflict  of  au- 
thority in  respect  to  the  liability  of  a  cor- 
poration for  slander;  but  inasmuch  as  a  cor- 
poration must  transact  its  business  and  per- 
form its  duties  through  natural  persons,  it 
is  now  well  settled  that  a  corporation  is 
liable  in  damages  for  slander  as  it  is  for 
other  torts.  To  establish  its  liability  the 
utterance  of  the  slander  must  be  shown  to 
have  been  made  by  its  authority,  or  ratified 
by  it,  or  to  have  been  made  by  one  of  its 
servants  or  agents  in  the  scope  of  his  employ- 
ment and  in  the  course  of  the  business  in 
which  he  is  employed.  ...  In  section  279 
of  Wood  on  Master  and  Servant,  the  author 
says:  'The  question  usually  presented  is 
whether,  as  a  matter  of  fact  or  of  law,  the 
injury  was  received  under  such  circumstances 
that,  under  the  employment,  the  master  can 
be  said  to  have  authorized  the  act;  for  if 
he  did  not,  either  in  fact  or  in  law,  he  can- 
not be  made  chargeable  for  its  consequence, 
because,  not  hq^ving  been  done,  under  author- 
ity from  him,  express  or  implied,  it  can  in 
no  sense  be  said  to  be  his  act,  and  the  maxim 
previously  referred  to  does  not  apply.  The 
test  of  liability  in  all  cases  depends  upon  the 
question  whether  the  injury  was  committed 
by  the  authority  of  the  master,  expressly  con- 
ferred or  fairly  implied  from  the  nature  of 
the  employment  and  the  duties  incident  to  it.' 
And  again  the  same  author,  in  section  307, 
says:  'The  simple  test  is  whether  they  were 
acts  within  the  scope  of  his  employment;  not 
whfBther  they  were  done  while  prosecuting 
the  master's  business,  but  whether  they  were 
done  by  the  servant  in  furtherance  thereof, 
and  were  such  as  may  fairly  be  said  to  have 
been  authorized  by  him.  By  "authorized"  is 
not  meant  authority  expressly  conferred,  but 
whether  the  act  was  such  as  was  incident  to 


the  performance  of  the  duties  intrusted  to 
him  by  the  master,  even  though  in  opposition 
to  his  express  and  positive  orders.'  In  the 
case  before  us  there  is  no  evidence  of  express 
authority  to  utter  the  defamatory  words 
given  to  the  agents  by  the  corporation,  nor 
of  any  subsequent  ratification  on  the  part 
of  the  corporation.  Of  course,  the  mere 
utterance  of  the  defamatory  language  cannot 
authorize  the  inference  that  they  were  done 
by  the  agents  in  the  course  of  their  employ- 
ment. It  is  not  necessary,  however,  that 
there  be  some  evidence  of  authority,  express 
or  iniplied,  given  to  the  agent  to  make  tlie 
defamatory  statements;  but  tliere  must  be 
some  evidence  from  which  an  authority  might 
be  implied  on  the  part  of  the  agent  to  repre- 
sent the  corporation  as  within  the  apparent 
scope  of  his  employment  in  regard  to  the 
defamatory  statements.  The  issue  of  whether 
authority  to  utter  the  slander  should  be  im- 
plied becomes  one  of  fact  for  the  jury,  where 
the  facts  and  circumstances  in  proof  would 
induce  a  reasonable  person  to  infer  that  the 
act  is  within  the  scope  of  the  agent's  au- 
thority; but  if  only  one  inference  should 
be  drawn  from  the  evidence,  and  that  is  a 
waiit  of  authority,  the  question  becomes  one 
of  law  for  the  court." 

But  see  Lindsey  v.  St.  Louis,  etc.  R.  Co.  95 
Ark.  534,  129  S.  W.  807,  wherein  it  appeared 
that  the  plaintiff  was  a  station  agent  for  the 
defendant.  Two  other  employees  of  the  de- 
fendant charged  the  plaintiff  with  having 
stolen  fourteen  bales  of  cotton.  It  was  held 
that  the  defendant  was  not  liable  unless  it 
authorized,  approved,  or  ratified  the  slander 
of  the  two  employees.  The  court  said:  "The 
appellant  objected  to  the  instruction  num- 
bered 4,  and  given  at  the  instance  of  the  de- 
fendant, because  a  corporation  could  not, 
according  to  it,  be  held  liable  for  a  slander 
uttered  by  its  agent,  'unless  it  authorized, 
approved,  or  ratified  the  act  of  the  agent  in 
uttering  the  particular  slander  complained  of, 
or  the  agent  was  acting  within  the  scope  of 
his  employment.'  Is  this  a  correct  declara- 
tion of  law?  Slander  is  unlike  other  torts. 
It  is  the  individual  act  of  him  who  utters  it, 
and  often  arises  entirely  out  of  his  momen- 
tary feelings  and  passions,  without  fore- 
thought on  the  speaker's  part.  It  is  such 
an  act  as  cannot  be  anticipated,  and  for  that 
reason  cannot  be  impliedly  authorized  in  ad- 
vance. Hence  it  has  been  held  that  the  utter- 
ance of  slanderous  words  by  an  agent  of  a 
corporation  must  be  ascribed  to  the  personal 
malice  of  the  agent  who  uttered  them,  'rather 
than  to  the  act  performed  in  the  course  of 
his  employment  and  in  aid  of  the  interest  of 
his  employer.*  And  the  corporation  must  be 
exonerated,  'unless  it  authorized,  approved  or 
ratified  the  act  of  the  agent  in  uttering  the 
particular   slander.'     Mere   proof   of  agency 
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will  not  be  sufficient  to  prove  such  authority 
or  ratification." 

However,  in  a  few  jurisdictions  the  rule  is 
that  a  corporation  is  not  liable  for  slander- 
ous words  uttered  by  its  agents  or  servants 
unless  the  corporation  expressly  authorizes 
tlie  slander  or  ratifies  the  same.  Mclntyre  v. 
Cudahy  Packing  Co.  179  Ala.  404,  60  So!^  848; 
Jackson  v.  Atlantic  Coast  Line  R.  Co.  8  Ga. 
App.  495,  69  S.  E.  919:  Stewart  Dry  Goods 
Co.  V.  Heuchtker,  148  Ky.  229,  146  S.  W. 
423  i  Flaherty  v.  Maxwell  Motor  Co.  187  Mich. 
62,  153  N.  W.  45;  Southern  Ice  Co.  v.  Black, 
136  Tenn.  391,  189  S.  W.  861.  See  also  Re- 
public Iron,  etc.  Co.  v.  Self,  192  Ala.  403, 
68  So.  328,  L.R.A.1916F  516,  wherein  the 
court  said:  "It  is  well  settled  in  this  juris- 
diction that  a  corporation  will  not  be  liable 
for  any  slander  uttered  by  an  officer,  even 
though  he  be  acting  honestly  for  the  benefit 
of  the  company  and  within  the  scope  of  his 
duties,  unless  it  be  proved  that  the  corpora- 
tion  expressly  ordered  and  directed  that  officer 
to  say  those  very  words,  for  a  slander  is  the 
voluntary  and  tortious  act  of  the  speaker. 
Mclntyre's  Case,  179  Ala.  404,  60  So.  848; 
Singer  Mfg.  Co.  v.  Taylor,  150  Ala.  574,  43 
So.  210,  9  L.R.A.(N.S.)  929,  124  Am.  St. 
Rep.  90." 

In  Mclntyre  v.  Cudahy  Packing  Co.  179 
Ala.  404,  60  So.  848,  it' appeared  that  the 
plaintiff  was  a  salesman  for  the  defendant. 
Customers  of  the  defendant  were  presented 
with  a  bill  for  certain  goods  claimed  by  the 
defendant  to  have  been  shipped  to  them  by 
the  plaintiff,  but  which  they  did  not  receive. 
A  representative  of  the  defendant  charged  the 
plaintiff  with  embezzlement  in  the  presence 
of  other  people.  It  was  held  that  the  defend- 
ant was  not  liable.  The  court  said:  "It  is 
well  settled  in  this  jurisdiction,  as  well  as 
others,  that  a  corporation  cannot  commit 
slander,  and  can  only  become  liable  for  the 
utterances  of  its  agents  by  expressly  author- 
izing the  slanderous  utterance,  or  by  approv- 
iuiT  or  ratifying  the  said  utterance.  In  the 
case  of  Singer  Mfg.  Co.  v.  Taylor,  150  Ala. 
574,  43  So.  210,  9  L.R.A.(N.8.)  929,  124  Am. 
St.  Rep.  90,  this  court,  speaking  through 
Tyson,  C.  J.,  said :  *By  reason  of  the  fact 
that  the  offense  of  slander  is  the  voluntary 
and  tortious  act  of  the  speaker,  and  is  more 
likely  to  be  the  expression  of  momentary 
passion  or  excitement  of  the  agent,  it  is,  we 
think,  rightly  held  that  the  utterance  of  slan- 
derous words  must  be  ascribed,  "to  the  per- 
sonal malice  of  the  agent,  rather  than  to  an 
act  performed  in  the  course  of  his  employ- 
ment and  in  the  aid  or  the  interest  of  his  em- 
ployer, and  exonerating  the  company  unless  it 
authorized  or  approved  or  ratified  the  act  of 
the  agent  in  uttering  the  particular  slander." 
10  Cyc.  1221.  Mr.  Odgers,  in  his  work  on 
Libel  and  Slander,  states  the  doctrine  in  this 


language:  "A  corporation  will  not,  it  is  sub- 
mitted, be  liable  for  any  slander  uttered  bj 
an  officer,  even  though  he  be  acting  honestly 
for  the  benefit  of  the  company,  and  within  the 
scope  of  his  duties,  unless  it  be  proved  that 
the  corporation  expressly  ordered  and  direct- 
ed that  officer  to  say  those  very  words;  for 
a  slander  is  a  voluntary  and  tortious  act 
of  the  speaker.'' '  The  trial  court  did  not  err 
in  sustaining  the  demurrers  to  these  counts." 

In  Stewart  Dry  Goods  Co.  v.  Heuchtker, 
148  Ky.  228,  146  S.  W.  423,  it  appeared  that 
the  plaintiff  was  a  sales  girl  for  the  defend- 
ant corporation.  Its  manager,  in  the  pres- 
ence of  other  people,  said  to  the  plaintiff: 
"Here  is  a  stack  of  goods  which  you  have 
stolen."  It  was  held  that  the  defendant  waH 
not  liable  unless  it  expressly  authorized  the 
slander  or  ratified  the  same.  The  court  said : 
"In  the  case  of  Duquesne  Distributing  Co.  v. 
Grcenbaum,  135  Ky.  182,  we  had  before  us 
the  question  when  a  corporation  is  liable 
for  a  verbal  slander  uttered  by  one  of  its 
agents,  and  after  pointing  out  the  difference 
between  a  verbal  slander  and  a  libel,  and 
referring  to  many  authorities,  we  thus  stated 
our  conclusion  in  the  matter:  'And  so  we 
think  that  when  it  is  sought  to  charge  the 
master  or  principal  in  any  state  of  case  with 
liability  for  defamatory  utterances  of  the 
servant  or  agent,  it  is  not  sufficient  to 
aver  or  prove  that  the  servant  or  agent  at 
the  time  was  engaged  in  the  service  of  the 
master  or  principal,  or  acting  within  the 
scope  of  his  empl6yment,  in  the  ordinary  use 
of  that  word.  But  it  must  be  further  averred 
and  shown  that  the  principal  or  master  di- 
rected or  authorized  the  ag^it  or  servant  to 
speak  the  actionable  words,  or  afterwards 
approved  or  ratified  their  speaking.'" 

To  the  same  effect  see  Jackson  v.  Atlantic 
Coast  Line  R.  Co.  8  Ga.  App.  495,  69  S.  K. 
919,  wherein  it  appeared  that  one  of  the 
defendant's  agents  accused  the  plaintiff  with 
charging  for  work  which  he  had  not  per- 
formed. The  charge  was  false.  It  was  held 
that  the  defendant  was  not  liable. 

In  Flaherty  v.  Maxwell  Motor  Co.  387 
Mich.  62,  163*N.  W.  46,  it  appeared  that  the 
plaintiff  was  an  employee  of  the  defendant. 
The  chief  office  man  for  the  defendant  and  its 
chief  stockkeeper,  falsely  charged  the  plaintiff 
in  the  presence  of  other  persons  with  havin<r 
stolen  a  few  articles  belonging  to  the  de- 
fendant. It  was  held  that  the  defendant  was 
not  liaMe  unless  it  expressly  authorized  the 
slanderous  statements  or  ratified  them.  The 
court  said:  "The  record  does  not  show  affirm- 
atively that  there  was  any  expressed  author- 
ization or  ratification  by  the  corporation 
of  the  alleged  slander,  and  the  appellint  do«»s 
not  so  contend  in  his  brief.  It  is,  however, 
urged  that  the  slander  occurred  in  tho  pres- 
ence of  the  general  manager  of  this  plant  in 
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his  office,  and  that  the  words  were  uttered  by 
CouBins,  whose  duty  it  was,  together  with 
Wallace,  to  recover  lost  or  stolen  stock,  which 
plaintiff  insists  was  a  sufficient  showing  that 
the  slander  was  authorized  and  ratified.  Wc 
do  not  understand  the  foregoing  to  be  the  law 
applicable  to  slander  by  a  corporation;  in 
otiier  words,  slander  by  a  corporation  cannot 
rest  upon  inference."  ' 

In  Southern  Ice  Co.  v.  Black,  136  Tenn. 
391,  189  S.  W.  861,  it  appeared  that  the 
plaintiff  was  an  employee  of  the  defendant 
corporation.  The  foreman  employed  by  the 
defendant  said  of  and  concerning  the  plain- 
tiff: ''I  haye  located  the  man  who  stole  the 
tickets.  It  is  Joe  Black,  and  I  have  dis- 
ciiarged  him.''  He  further  said,  speaking  to 
the  plaintiff:  *'You  are  a  damned  thief." 
It  was  held  that  the  corporation  was  not  lia- 
ble for  the  slanderous  words  of  the  forman 
unless  it  expressly  authorized  or  ratified 
them.  The  court  said :  **It  is  a  matter  of  com- 
mon knowledge  that  corporations  must  em- 
ploy many  servants,  and  that  many  of  them 
do  not  weigh  their  words  and  are  easily  pro- 
voked to  anger.  It  would  be  an  extreme  hard- 
ship to  hold  a  corporation  liable  for  the  slan- 
derous words  spoken  by  each  servant  in  its 
employ  who  may  speak  them  in  connection 
with  the  duties  which  he  is  employed  to  per- 
form. To  apply  the  ordinary  rule  governing 
the  relationship  between  master  and  servant, 
and  governing  the  liability  of  the  master  for 
the  torts  of  his  servants,  would  be  to  hold 
the  corporation  liable  for  torts  which  were 
not  contemplated  when  the  contract  of  em- 
ployment was  made.  The  same  would  often 
be  true  of  private  individuals.  To  hold  that 
the  master  is  liable  for  slanderous  words 
spoken  in  the  same  manner  that  he  is  liable 
for  other  torts  of  his  servant  would  be  to 
extend  the  law  of  oral  slander  far  beyond 
what  the  facts  and  the  contemplation  of  the 
parties  include.  If  one  employs  a  servant 
about  his  household,  it  certainly  is  not  con- 
templated that  the  servant  will  slander  those 
with  whom  he  may  be  brought  in  contact 
while  performing  his  duties.  We  do  not  say 
that  a  corporation  or  an  individual  would 
not  be  held  liable  in  particular  cases  for  the 
slanderous  words  uttered  by  a  servant;  but 
to  make  a  case  of  liability  the  plaintiff  must 
show  either  that  the  master  expressly  author- 
ized the  speaking  of  the  slanderous  words,  or 
that  it  would  be  necessary  to  speak  them  in 
the  course  of  the  performance  of  the  duty 
assigned  to  the  servant,  or  that  it  had  been 
ratified  by  the  master."  In  the  same  case 
the  court  drew  the  distinction  between  the 
liability  of  a  corporation  for  the  slander  of  an 
employee  and  its  liability  as  to  others,  say- 
ing: 'The  precise  question  presented  is  the 
liability  of  a  corporation  for  damages  for 
oral  slander  spoken  by  one  servant  of  another 
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while  acting  within  the  scope  of  his  authority 
and  in  the  interest  of  the  master,  but  who 
was  not  actually  authorized  to  speak  the 
slanderous  words.  We  do  not  think  speaking 
the  slanderous  words  would  fall  reasonably 
within  the  contemplation  of  the  parties  when 
they'  made  the  contract  of  employment,  either 
that  the  master  impliedly  authorized  the 
foreman  to  speak  the  words,  or  that  he  so 
agreed  to  indemnify  his  other  servant  against 
such  conduct.  .  .  .  What  we  have  said,  of 
course,  does  not  apply  to  a  third  party  to 
whom  the  master  owes  a  special  duty.  It 
does  not  apply  to  the  case  of  a  passenger  on 
a  public  conveyance  nor  to  a  customer  in- 
vited on  the  premises  of  the  owner,  nor  to 
any  other  one  to  whom  the  master  actually 
or  impliedly  owes  a  special  duty." 
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United  States  Supreme  Court — June  11,  1917. 
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Employment    Asenoies    —    Validity    of 
Resulation. 

The  enforcement  by  the  attorney  general 
and  county  prosecuting  attorney  of  the  pro- 
visions of  the  Washington  employment  agen- 
cy law  (Wash.  Laws  1015,  chap.  1),  making 
it  criminal  to  collect  fees  from  workers  for 
furnishing  them  with  employment  or  with 
information  leading  thereto,  may  be  re- 
strained by  a  court  of  equity  at  the  in- 
stance of  persons  conducting  employment 
agencies  under  municipal  licenses  who  assert 
that  their  business  will  be  destroyed,  con- 
trarv  to  U.  S.  Const.  14th  Amend.  (9  Fed. 
St.  Ann.  392)  by  the  enforcement  of  such 
statute. 

[See  note  at  end  of  this  case.] 

Same. 

Prohibition,  not  regulation,  is  what  is  ac- 
complished by  the  provisions  of  the  Wash- 
ington agency  law  (W^ash.  Laws  1915,  chap. 
1),  making  it  criminal  to  collect  fees  from 
workers  for  furnishing  them  with  employ- 
ment or  information  leading  to  such  employ- 
ment, although  fees  may  still  be  collected 
from  those  seeking  workers. 

[See  note  at  end  of  this  case.] 

Same. 

The  right  of  the  individual  under  U.  S. 
Const.  14th  Amend.  (9  Fed.  St  Ann.  392) 
to  engage  in  a  useful  and  lawful  business 
is  unwarrantably  infringed  by  the  provi- 
sions of  the  Washington  employment  agency 
law  (Wash.  Laws  1915,  chap.  1),  enacted 
in  the  purported  exercise  of  the  police  pow- 
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er^  which  make  it  criminal  to  demand  or 
receive,  either  directly  or  indirectly,  from 
any  person  seeking  employment,  or  from 
any  person  on  his  or  her  behalf,  any  re- 
muneration or  fee  for  furnishing  such  per- 
son with  employment  or  with  information 
leading  thereto. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  States  District  Court, 
Eastern  District  of  Washington. 

Action  by  Joe  Adams  et  al.,  plaintiffs, 
against  W.  V.  Tanner  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The  facts  are  stated  in  the  opinion.  Re- 
versed. 

Dallas  V.  Halvcrstadt,  George  Ferrisy  Ed- 
ward J.  Cannon  and  Samuel  H.  Piles  for 
appellants. 

L.  L,  Thompson  and  TV.  V.  Tanner  for  ap- 
pellees. 

[591]  McReynoli>s,  J. — Initiative  Measure 
Number  8 — popularly  known  as  "The  Em- 
ployment Agency  Law" — having  been  sub- 
mitted to  the  people  of  Washington  at  the 
general  election,  received  a  majority  vote 
and  was  thereafter  declared  a  law,  effective 
December  3,  1914,  as  provided  by  the  state 
constitution.  (Laws  of  Washington,  1915, 
1.)     It  follows: 

"Be  it  enacted  by  the  People  of  the  State 
of  Washington: 

^'Section  1.  The  welfare  of  the  State  of 
Washington  depends  on  the  welfare  of  its 
workers  and  demands  that  they  be  protected 
from  conditions  that  result  in  their  being 
liable  to  imposition  and  extortion. 

"The  State  of  Washington  therefore  exer- 
cising herein  its  police  and  sovereign  power 
declares  that  the  system  of  collecting  fees 
from  the  workers  for  furnishing  them  with 
employment,  or  with  information  leading 
thereto,  results  frequently  in  their  becoming 
the  victims  of  imposition  and  extortion  and 
is  therefore  detrimental  to  the  welfare  of  the 
state. 

"Section  2.  It  shall  be  unlawful  for  any 
employment  agent,  his  representative,  or  any 
other  person  to  demand  or  receive  either  di- 
rectly from  any  person  seeking  employment, 
or  from  any  person  on  his  or  her  behalf,  any 
remuneration  or  fee  whatsoever  for  furnish- 
ing him  or  her  with  employment  or  with  in- 
formation leading  thereto. 

"Section  3.  For  each  and  every  violation  of 
any  of  the  provisions  of  this  act  the  penalty 
shall  be  a  fine  of  not  more  than  one  hundred 
dollars  and  imprisonment  for  not  more  than 
thirty  days." 

In  Huntworth  v.  Tanner.  87  Wash.  670,  162 
Pac.  523,  the  Supreme  Court  held  school 
teachers  were  not  "workers"  within  the  quoted 


measure  and  that  it  did  not  ^pply  to  one 
conducting  an  agency  patronized  only  by  such 
teachers  [592]  and  their  employers.  And  in 
State  V.  Rossman,  93  Wash.  530,*  161  Pac.  349, 
L.R.A.1917B  1276,  the  same  court  declared 
it  did  not  in  fact  prohibit  employment  agen- 
cies since  they  might  charge  fees  against  per- 
sons wishing  to  hire  laborers;  that  it  was 
a  valid  exercise  of  state  power;  that  a  ste- 
nographer and  book-keeper  is  a  "worker;" 
and  that  one  who  charged  him  a  fee  for 
furnishing  information  leading  to  employ- 
ment violated  the  law. 

As  members  of  co-partnerships  and  under 
municipal  licenses,  during  the  year  1914  and 
before,  appellants  were  carrying  on  in  the 
City  of  Spokane  well  established  agencies  for 
securing  employment  for  patrons  who  paid 
fees  therefor.  November  26,  1914,  in  the 
United  States  District  Court,  they  filed  their 
original  bill  against  W.  V.  Tanner,  Attorney 
General  of  the  State,  and  George  H.  Crandall, 
Prosecuting  Attorney  for  Spokane  County, 
asking  that  Initiative  Measure  Number  8 
be  declared  void  because  in  conflict  with  the 
Fourteenth  Amendment,  Federal  Constitu- 
tion (9  Fed.  St.  Ann.  392)  and  that  the  de- 
fendants be  perpetually  enjoined  from  under- 
talking  to  enforce  it.  On  the  same  day  they 
presented  a  motion  for  preliminary  injunc- 
tion supported  by  affidavits  which  were  sub- 
sequently met  by  countervailing  ones.  Ap- 
pellees thereafter  entered  motions  to  dismiss 
the  original  bill  because:  (1)  "Said  bill  of 
complaint  does  not  state  facts  sufficient  to 
warrant  this  court  in  granting  any  relief  to 
the  plaintiffs;  (2)  that  plaintiffs  have  a 
plain,  speedy  and  adequate  remedy  at  law; 
(3)  that  this  court  has  no  jurisdiction  over 
the  persons  of  these  defendants  or  either  of 
them,  or  of  the  subject-matter  of  this  action.*' 
A  temporary  injunction  was  denied.  The 
motions  to  dismiss  were  sustained  and  a 
final   decree  to  that  effect  followed. 

Considering  the  doctrine  affirmed  in  Truax 
v.  Raich,  239  U.  S.  33,  Ann.  Cas.  1917B  28.3, 
36  S.  Ct.  7,  60  U.  S.  (L.  ed.)  131,  L.R.A. 
1916D  646,  and  cases  there  cited,  the  record 
presents  no  serious  question  in  respect  of 
jurisdiction. 

The  bill  alleges  "that  the  employment  busi- 
ness consists  [593]  in  securing  places  for 
persons  desiring  to  work"  and  unless  pi»r- 
mitted  to  collect  fees  from  those  asking  as- 
sistance to  such  end  the  business  conducted 
by  appellants  cannot  succeed  and  must  be 
abandoned.  We  think  this  conclusion  is  ob- 
viously true.  As  paid  agents  their  duty  \^ 
to  find  places  for  their  principals.  To  act  in 
behalf  of  those  seeking  workers  is  another 
and  different  service,  although,  of  course,  the 
same  individual  may  be  engaged  in  both. 
Appellants'  occupation  as  agent  for  workers 
cannot  exist  unless  the  latter  pay  for  what 
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they  receive.  To  say  it  is  not  prohibited  be- 
cause fees  may  be  collected  for  something 
done  in  behalf  of  other  principals  is  not  good 
reasoning.  The  statute  is  one  of  prohibition, 
not  regulation.  "You  take  my  house  when 
you  do  take  the  prop  that  doth  sustain  my 
house;  you  take  my  life  when  you  do  take 
the  means  whereby  I  live." 

We  have  held  employment  agencies  are 
subject  to  police  regulation  and  control.  "The 
general  nature  of  the  business  is  such  that 
unless  regulated  many  i^ersons  may  be  ex- 
posed to  misfortunes  against  which  the  Leg- 
islature can  properl}^  protect  them,"  Brazee 
V.  Michigan,  241  U.  S.  340,  343,  Ann.  Cas. 
1917'C  522,  36  S.  Ct.  561,  60  U.  S.  (L.  ed.) 
1034.  But  we  think  it  plain  that  there 
is  nothing  inherently  immoral  or  danger- 
ous to  public  welfare  in  acting  as  paid 
representative  of  another  to  find  a  posi- 
tion in  which  he  can  earn  an  honest 
living.  On  the  contrary,  such  service  is  use- 
ful, commendable,  and  in  great  demand.  In 
Spokane  v.  Macho,  51  Wash.  322,  324,  98 
Pac.  755,  130  Am.  St.  Rep.  1100,  21  L.R.A. 
(N.S.)  263,  the  Supreme  Court  of  Washing- 
ton said:  "It  cannot  be  denied  that  the 
business  of  the  employment  agent  is  a  legiti- 
mate business,  as  much  so  as  is  that  of  the 
banker,  broker,  or  merchant;  and  under  the 
methods  prevailing  in  the  modern  business 
world  it  may  be  said  to  be  a  necessary  ad- 
junct in  the  prosecution  of  business  enter- 
prises." Concerning  the  same  subject.  Ex  p. 
Dickey,  144  Cal.  234,  236,  1  Ann.  Cas.  428, 
103  Am.  St.  Rep.  82,  66  L.R.A.  928,  the 
Supreme  Court  of  California  said:  "The  busi- 
ness in  which  this  defendant  is  engaged  is 
not  only  innocent  and  [594]  innocuous,  but 
is  highly  beneficial,  as  tending  the  more  quick- 
ly to  secure  labor  for  the  unemployed.  There 
is  nothing  in  the  nature  of  the  business, 
therefore,  that  in  anv  way  threatens  or  en- 
dangers  the  public  health,  safety  or  morals." 
And  this  conclusion  is  fortified  by  the  action 
of  many  States  in  establishing  free  employ- 
ment agencies  charged  with  the  duty  to  find 
occupation  for  workers. 

It  is  alleged:  "That  plaintiffs  have  fur- 
nished positions  for  approximately  ninety 
thousand  persons  during  the  last  year,  and 
have  received  applications  for  employment 
from  at  least  two  hundred  thousand  laborers, 
for  whom  they  have  been  unable  to  furnish 
employment.  .  .  .  That  such  agencies  have 
been  established  and  conducted  for  so  long 
a  time  that  they  are  now  one  of  the  necessary 
means  whereby  persons  seeking  employment 
are  able  to  secure  the  same."  A  suggestion 
in  behalf  of  the  State  that  while  a  pursuit  of 
this  kind  "may  be  beneficial  to  some  par- 
ticular individuals,  or  in  specific  cases,  eco- 
nomically it  is  certainly  non-useful,  if  not 
vicious,    because   it   compels   the    needy   and 
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unfortunate  to  pay  for  that  which  they  are 
entitled  to  without  fee  or  price,  that  is,  the 
right  to  work,"  while  possibly  indicative  of 
the  purpose  held  by  those  who  originated  the 
legislation,  in  reason,  gives  it  no  support. 

Because  abuses  may,  and  probably  do,  grow 
up  in  connection  with  this  business,  is  ade- 
quate reason  for  hedging  it  about  by  proper 
regulations.  But  this  is  not  enough  to  justify 
destruction  of  one's  right  to  follow  a  dis- 
tinctly useful  calling  in  an  upright  way.  Cer- 
tainly there  is  no  profession,  possibly  no  busi- 
ness, which  does  not  offer  peculiar  oppor- 
tunities for  reprehensible  practices;  and  as 
to  every  one  of  them,  no  doubt,  some  can  be 
found  quite  ready  earnestly  to  maintain  that 
its  suppression  would  be  in  the  public  in- 
terest. Skillfully  directed  agitation  might 
also  bring  about  apparent  condemnation  of 
any  one  of  them  by  the  public.  Happily  for 
all,  the  [595]  fundamental  guaranties  of  the 
Constitution  cannot  be  freely  submerged  if 
and  whenever  some  ostensible  justification  is 
advanced  and  the  police  power  invoked. 

The  general  principles  by  which  the  validity 
of  the  challenged  measure  must  be  determined 
have  been  expressed  many  times  in  our  form- 
er opinions.  It  will  suffice  to  quote  from  a 
few. 

In  AUgeyer  v.  Louisiana,  165  U.  S.  578, 
589,  17  S.  Ct.  427,  41  U.  S.  (L.  ed.)  832,  we 
held  invalid  a  statute  of  I<ouisiana  whicli 
undertook  to  prohibit  a  citizen  from  contract- 
ing outside  the  State  for  insurance  on  his 
property  lying  therein  because  it  violated  the 
liberty  guaranteed  to  him  by  the  Fourteenth 
Amendment.  **The  liberty  mentioned  in  that 
amendment  means  not  only  the  right  of  the 
citizen  to  be  free  from  the  mere  physical 
restraint  of  his  person,  as  by  incarceration, 
but  the  term  is  deemed  to  embrace  the  right 
of  the  citizen  to  be  free  in  the  enjoyment  of 
all  his  faculties;  to  be  free  to  use  them  in 
all  lawful  ways;  to  live  and  work  wliere  he 
will;  to  earn  his  livelihood  by  any  lawful 
calling:  to  pursue  any  livelihood  or  avoca- 
tion, and  for  tliat  purpose  to  enter  into  all 
contracts  which  may  be  proper,  necessary 
and  essential  to  his  carrying  out  to  a  suc- 
cessful conclusion  the  purposes  above  men- 
tioned." 

"If,  looking  at  all  the  circumstances  that 
attend,  or  which  may  ordinarily  attend,  the 
pursuit  of  a  particular  calling,  the  State 
thinks  that  certain  admitted  evils  cannot 
be  successfully  reached  unless  that  calling  be 
actually  prohibited,  the  courts  cannot  inter- 
fere, unless,  looking  through  mere  forms  and 
at  the  substance  of  the  matter,  they  can  say 
that  the  statute  enacted  professedly  to  protect 
the  public  morals  has  no  real  or  substantial 
relation  to  that  object,  but  is  a  clear,  .un- 
mistakable infringement  of  rights  secured  by 
the  fundamental  law."    Booth  v.  Illinois,  184 
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U.  S.  425,  429»  22  S.  Ct.  425,  46  U.  S.  (L.  ed.) 
623. 

'*It  is  also  true  that  the  police  power  of 
the  Stato  is  not  unlimited,  and  is  subject 
to  judicial  review,  and  when  [596]  exerted 
in  an  arbitrary  or  oppressive  manner  such 
laws  may  be  annulled  as  violative  of  rights 
protected  by  the  Constitution.  While  the 
courts  can  set  aside  legislative  enactments  up* 
on  this  ground,  the  principles  upon  which 
such  interference  is  warranted  are  as  well 
settled  as  is  the  right  of  judicial  interference 
itself.  The  legislature  being  familiar  with 
local  conditions  is,  primarily,  the  judge  of 
the  necessity  of  such  enactments.  The  mere 
fact  that  a  court  may  differ  with  the  legis- 
lature in  its  views  of  public  policy,  or  that 
judges  may  hold  views  inconsistent  with  the 
propriety  of  the  legislation  in  question,  af- 
fords no  ground  for  judicial  interference,  un- 
less the  act  in  question  is  unmistakably  and 
palpably  in  excess  of  legislative  power.  .  .  . 
If  there  existed  a  condition  of  affairs  con- 
cerning which  the  legislature  of  the  State, 
exercising  its  conceded  right  to  enact  laws 
for  the  protection  of  the  health,  safety  or 
welfare  of  the  people,  might  pass  the  law, 
it  must  be  sustained;  if  such  action  was  ar- 
bitrary interference  with  the  right  to  con- 
tract or  carry  on  business,  and  having  no 
just  relation  to  the  protection  of  the  public 
within  the  scope  of  legislative  power,  the 
act  must  fail."  McLean  v.  Arkansas,  211  U. 
S.  539,  547,  548,  29  S.  Ct.  206,  53  U.  S.  (L. 
ed.)   315. 

"The  Fourteenth  Amendment  protects  the 
citizen  in  his  right  to  engage  in  any  lawful 
business,  but  it  does  not  prevent  legislation 
intended  to  regulate  useful  occupations  which, 
because  of  their  nature  or  location,  may  prove 
injurious  or  offensive  to  the  public.  Neither 
does  it  prevent  a  municipality  from  prohibit- 
ing any  business  which  is  inherently  vicious 
and  h'armful.  But,  between  the  useful  busi- 
ness which  may  be  regulated  and  the  vicious 


business  which  can  be  prohibited  lie  man/ 
non-useful  occupations,  which  may,  or  may 
not  be  harmful  to  the  public,  according  to 
local  conditions,  or  the  manner  in  which  they 
are  conducted."  Murphy  v.  California,  225 
U.  S.  623,  628,  32  S.  Ct.  697,  56  U.  S.  (L. 
ed.)   1229. 

We  are  of  opinion  that  Initiative  Measure 
Number  8  as  [597]  construed  by  the  Supreme 
Court  of  Washington  is  arbitrary  and  op- 
pressive, and  that  it  unduly  restricts  the 
liberty  of  appellants,  guaranteed  by  the  Four- 
teenth Amendment,  to  engage  in  a  useful 
business.  It  may  not  therefore  be  enforced 
against  them. 

The  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded  for  further  proceed- 
ings in  conformity  with  this  opinion. 

Reversed. 

McKenna,  J.,  dissents  upon  the  ground  that 
under  the  decisions  of  this  court — some  of 
them  so  late  as  to  require  no  citation  or 
review — ^the  law  in  question  is  a  valid  exer- 
cise of  the  police  power  of  the  State,  directed 
against  a  demonstrated  evil. 

BaANDEas,  J.  [dissenting) . — ^To  declare  the 
statute  of  a  State,  enacted  in  the  exercise  of 
the  police  power,  invalid  under  the  Four- 
teenth Amendment,  is  a  matter  of  such  se- 
riousness that  I  state  the  reasons  for  my  dis- 
sent from  the  opinion  of  the  court. 

The  statute  of  the  State  of  Washington, 
commonly  known  as  the  "Abolisliing  Employ- 
ment Offices  Measure"  was  proposed  by  In- 
itiative Petition  No.  8,  filed  July  3,  1914, 
and  was  adopted  November  3,  1914,  at  the 
general  election ;  162,054  votes  being  cast  for 
the  measure  and  144,544  against  it.  In  terms 
tlie  act  merely  prohibits  the  taking  of  fees 
from  those  seeking  employment.! 

[698]  Plaintiffs,  who  are  proprietors  of 
private  employment  agencies  in  the  City  of 
Spokane,  assert  that  this  statute,  if  enforced, 
would  compel  them  to  discontinue  business 


1  "An  Act  to  prohibit  the  collection  of  fees 
for  the  securing  of  employment  or  furnishing 
information  leading  thereto  and  fixing  a 
penalty  for  violation  thereof. 

"Be  it  enacted  by  the  People  of  the  State 
of  Washington: 

"Section  1.  The  welfare  of  the  State  of 
Washington  depends  on  the  welfare  of  its 
workers  and  demands  that  they  be  protected 
from  conditions  that  result  in  their  being  lia- 
ble to  imposition  and  extortion. 

"The  State  of  Washington  therefore  exer- 
cising herein  its  police  and  sovereign  power 
declares  that  the  system  of  collecting  fees 
from  the  workers  for  furnishing  tliem  with 
employment,  or  with  information  leading 
thereto,  results  frequently  in  their  b«icoming 
the  victims  of  imposition  and  extortion  and 
is  therefore  detrimental  to  the  welfare  of  the 
state. 

"Section  2.  It  shall  be  unlawful  for  any 


employment  agent,  his  representative,  or  any 
other  person  to  demand  or  receive,  either 
directly  or  indirectly,  from  any  person  seek- 
ing employment,  or  from  any  person  on  his 
or  her  behalf,  any  remuneration  or  fee  what- 
soever for  furnishing  him  or  her  with  em- 
ployment or  with  iniormation  leading  there- 
to. 

"Section  3.  For  each  and  every  violation 
of  any  of  the  provisions  of  this  act  the  penal- 
ty shall  be  a  fine  of  not  more  than  one 
hundred  dollars  and  imprisonment  for  not 
more  than  thirty  days."    Ann.  Cas.  1917D  676. 

The  Supreme  Court  of  Washington  has 
twice  passed  upon  the  scope  of  the  act:  hold- 
ing in  Huntworth  v.  Tanner,  87  Wash.  670, 
152  Pac.  523,  that  it  is  not  applicable  to 
teachers  and  in  State  v.  Rossman,  93  Wash. 
530,  161  Pac.  349,  L.R.A,1917B  1276,  that 
it  is  applicable  to  stenographers  and  book- 
keepers. 
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and  would  thus,  in  violation  of  the  Fourteenth 
Amendment,  deprive  them  of  their  liberty 
and  property  without  due  process  of  law. 
The  act  leaves  the  plaintiffs  free  to  collect 
fees  from  employers;  and  it  appears  that 
private  employment  offices  thus  restricted  are 
still  carrying  on  business.*  But  even  if  it 
should  prove,  as  plaintiffs  allege,  that  their 
business  could  not  live  without  collecting 
fees  [599]  'from  employees,  that  fact  would 
not  necessarily  render  the  act  invalid.  Pri- 
vate employment  agencies  are  a  business  prop- 
erly subject  to  police  regulation  and  control. 
Brazee  v.  Michigan,  241  U.  S.  340,  Ann.  Cas. 
1917C  522,  36  S.  Ct.  661,  60  U.  S.  (L.  ed.) 
1034.  And  this  court  has  made  it  clear  that 
a  statute  enacted  to  promote  health,  safety, 
morals  or  the  public  welfare  may  be  valid, 
although  it  will  compel  discontinuance  of  ex- 
isting businesses  in  whole  or  in  part.  Stat- 
utes prohibiting  the  manufacture  and  sale  of 
liquor  present  the  most  familiar  example  of 
such  a  prohibition.  But  where,  as  here,  no 
question  of  interstate  commerce  is  involved, 
this  court  has  sustained  also  statutes  or 
municipal  ordinances  which  compelled  dis- 
continuance of  such  businesses  as  (a)  of 
manufacturing  and  selling  oleomargarine, 
Powell  V.  Pennsylvania,  127  U.  S.  678,  8  S. 
Ct.  992,  1257,  32  U.  S.  (L.  ed.)  263;  (6)  of 
selling  cigarettes,  Austin  v.  Tennessee,  179 
U.  S.  343,  21  S.  Ct.  132,  46  U.  S.  (L.  ed.} 
224;  (o)  of  selling  futures  in  grain  or  other 
commodities.  Booth  V.  Illinois,  184  U.  S.  425, 
22  S.  Ct.  425,  46  U.  S.  (L.  ed.)  623;  (d)  of 
selling  stocks  on  margin,  Otis  v.  Parker,  187 
U.  S.  606,  23  S.  Ct.  168,  47  U.  S.  (L.  ed.) 
:J23;  (c)  of  keeping  billiard  halls.  Murphy 
v.  California,  225  U.  S.  623,  32  S.  Ct.  697,  56 
U.  S.  (L.  ed.)  1229;  (/)  of  selling  trading 
stamps.  Bast  v.  Van  Deman,  etc.  Co.  240 
U.  S.  342,  368,  Ann.  Cas.  1917A  455,  36  S.  Ct. 
370,  60  U.  S.  (L.  ed.)  679. 

These  cases  ^how  that  the  scope  of  the 
police  power  is  not  limited  to  regulation  as 
distinguished  from  prohibition.  They  show 
also  that  the  power  of  the  State  exists  equal- 
ly, whether  the  end  sought  to  be  attained 
is  the  promotion  of  health,  safety  or  morals 
or  is  the  prevention  of  fraud  or  the  preven- 
tion of  general  demoralization.  "If  the  State 
thinks  that  an  admitted  evil  cannot  be  pre- 
vented   except    by    prohibiting   a    calling   or 
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transaction  not  in  itself  necessarily  objection- 
able, the  courts  cannot  interfere,  unless,  in 
looking  at  the  matter,  they  can  see  that  it 
'is  a  clear,  unmistakable  infringement  of 
rights  secured  by  the  fundamental  law.'" 
Otis  V.  Parker,  187  U.  S.  606,  609,  23  S.  Ct. 
168,  47  U.  S.  (L.  ed.)  323;  Booth  v.  Illinois, 
184  U.  S.  426,  429,  22  S.  Ct.  425,  46  U.  S. 
(L.  ed.)  623.  Or  as  it  is  so  frequently  ex- 
pressed, the  action  of  the  legislature  is  final, 
unless  the  measure  adopted  appears  clearly 
to  be  arbitrary  [600]  or  unreasonable  or  to 
have  no  real  or  substantial  relation  to  the 
object  sought  to  be  attained.  Whether  a 
measure  relating  to  the  public  welfare  is 
arbitrary  or  unreasonable,  whether  it  has  no 
substantial  relation  to  the  end  proposed  is 
obviously  not  to  be  determined  by  assump- 
tions or  by  a  pHoH  reasoning.  The  judgment 
should  be  based  upon  a  consideration  of  rele- 
vant facts,  actual  or  possible — Ex  facto  jus 
oritur.  That  ancient  rule  must  prevail  in 
order  that  we  may  have  a  system  of  living 
law. 

It  is  necessary  to  enquire  therefore :  What 
was  the  evil  which  the  people  of  Washington 
sought  to  correct?  Why  was  the  particular 
remedy  embodied  in  the  statute  adopted? 
And,  incidentally,  what  has  been  the  ex- 
perience, if  any,  of  other  States  or  countries 
in  this  connection?  But  these  enquiries  are 
entered  upon,  not  for  the  purpose  of  determin- 
ing whether  the  remedy  adopted  was  wise  or 
even  for  the  purpose  of  determining  what  the 
facts  actually  were.  The  decision  of  such 
questions  lies  with  the  legislative  branch  of 
the  government.  Powell  v.  Pennsylvania, 
127  U.  S.  678,  685,  8  S.  Ct.  992,  1257,  32  U. 
S.  (L.  ed.)  253.  The  sole  purpose  of  the 
enquiries  is  to  enable  this  court  to  decide, 
whether  in  view  of  the  facts,  actual  or  pos- 
sible, the  action  of  the  State  of  Washington 
was  so  clearly  arbitrary  or  so  unreasonable, 
that  it  could  not  be  taken  "by  a  free  govern- 
ment without  a  violation  of  fundamental 
rights."  See  McCray  v.  U.  S.  195  U.  S.  27, 
64,  1  Ann.  Cas.  561,  24  S.  Ct.  769,  49  U.  S. 
(L.  ed.)   78. 

1.  The  EvUs.i 

The  evils  with  which  the  people  of  Wash- 
ington were  confronted  arose  partly  from  the 
abuses  incident  to  the  [601]  system  of  private 


« See  Report  of  the  State  of  Washington 
Bureau  of  Labor  (1916-1916)  pp.  120-1. 

"The  free  agencies,  we  arc  pleaded  to  be 
able  to  say,  are  growing  in  popularity,  and 
while  they  do  not  advertise  their  business 
with  the  same  thrift  that  the  other  fellows 
did,  they  are  coming  into  general  service. 
There  are  three  services  of  this  kind:  The 
private  agency  that  receives  all  compensa- 
tion from  employers,  either  by  the  month, 
vear,  or  per  the  service  rendered;  the  federal 
Ann.  Cas.  1917I>— 62. 


agency,  and  the  municipal  agency;  these  lat- 
ter two  have  ollices  in  the  larger  places  and 
are  doing  good  work  and  the  service  is  free 
to  both  employee  and  the  employer.  In  the 
smaller  cities  and  towns  the  federal  is  the 
prevailing  agency  and  the  postmaster  of  the 
place  is  usually  the  local  representative." 

8  The  evils  incident  to  private  employment 
agencies  first  arrested  public  attGntion  in 
America  about'  1890.  During  the  fifteen  years 
preceding  the  enactment  of  the  Washington 
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employment  agencies  and  partly  from  its  in- 
adequacy. 

(a)    The  abuses. 

These  are  summarized  in  a  report  published 
by  the  United  States  Bureau  of  Labor  in 
October,  1912,3a  thus: 

"Private  employment  agencies,  which  charge 
a  fee  for  their  services,  are  found  in  every 
city  of  any  size  in  the  United  States.  The 
nature  of  their  business  is  such  as  to  make 
possible  most  iniquitous  practices.  Their 
patrons  are  frequently  men  and  women  with 
only  a  dollar  or  two,  which  they  are  eager  to 
give  up  for  the  opportunity  of  earning  more. 
They  are  often  of  small  intelligence  and  easily 
duped.  Stories  of  how  these  agencies  have 
swindled  and  defrauded  those  who  sought  em- 
ployment through  them  are  heard  universally. 
Some  of  the  more  common  of  the  fraudulent 
metiiods  said  to  be  used  by  these  agencies 
are  the  following: 

''1.  Charging  a  fee  and  failing  to  make  any 
effort  to  find  work  for  the  applicant. 

"2.  Sending  applicants  where  no  work  ex- 
ists. 

"3.  Sending  applicants  to  distant  points 
where  no  work  or  where  unsatisfactory  work 
exists,  but  whence  the  applicant  will  not  re- 
turn on  account  of  the  expense  involved. 

^'4.  Collusion  between  the  agent  and  em- 
ployer, whereby  the  applicant  is  given  a  few 
days  work  and  then  discharged  to  make  way 
for  new  workmen,  the  agent  and  employer 
dividing  the  fee. 

'*'5.  Charging  exorbitant  fees,  or  giving  jobs 
to  such  applicants  as  contribute  extra  fees, 
presents,  etc. 

"6.  Inducing  workers,  particularly  girls, 
who  have  been  placed,  to  leave,  pay  another 
fee,  and  get  a  'better  job.* 

[602]  ''Other  evils  charged  against  employ- 
ment agents  are  the  congregating  of  persons 
for  gambling  or  other  evil  practices,  collusion 
with  keepers  of  immoral  houses,  and  the  send- 
ing of  women  applicants  to  houses  of  prosti- 
tution; sometimes  employment  offices  are 
maintained  in  saloons,  with  the  resulting 
evils." 

In  the  report  to  Congress  of  the  United 
States  Commission  on  Industrial  Relations, 
created  by  Act  of  August  23,  1912,  c.  351,  37 
Stat.  415  (Fed.  St.  Ann.  1914  Supp.  p.  238) 
which  gave  public  hearings  on  the  subject 
of  employment  offices,  in  May,  1914,  the 
abuses  are  found  to  be  as  follows :  4 


"23.  There  are  many  private  employment 
agents  who  try  to  conduct  their  business  hon- 
estly, but  they  are  the  exception  rather  than 
the  rule.  The  business  as  a  whole  reeks  witli 
fraud,  extortion,  and  flagrant  abuses  of  every 
kind.    The  most  common  evils  are  as  follows: 

"Fees  are  often  charged  out  of  all  propor- 
tion to  the  service  rendered.  We  know  of 
cases  where  $5,  $9,  $10,  and  even  $16  apiece 
has  been  paid  for  jobs  at  common  labor.  In 
one  city  the  fees  paid  by  scrubwomen  is  at 
the  rate  of  $24  a  year  for  their  poorly  paid 
work.  Then  there  is  discrimination  in  the 
charges  made  for  the  same  jobs.  Often,  too, 
men  are  sent  a  long  distance,  made  to  pay 
fees  and  transportation,  only  to  find  that 
no  one  at  that  place  ordered  men  from  the 
employment  agent.  A  most  pernicious  prac- 
tice is  the  collusion  with  foremen  or  super- 
intendents by  wliich  the  employment  agent 
'splits  fees'  with  them.  That  is,  the  foreman 
agrees  to  hire  men  of  a  certain  employment 
agent  on  condition  that  one-fourth  or  one- 
half  of  every  fee  collected  from  men  whom  he 
hires  be  given  to  him.  Ill  is  leads  the  fore- 
man to  discharge  men  constantly  in  order 
to  have  more  men  hired  through  the  [603] 
agent  and  more  fees  collected.  It  develops 
the  'three-gang'  method  so  universally  com- 
plained of  by  railroad  and  construction  la- 
borers, namely,  one  gang  working,  another 
coming  to  work  from  the  employment  agent, 
and  a  third  going  back  to  the  city. 

"Finally,  there  is  the  most  frequent  abuse 
— misrepresentation  of  terms  and  condition  of 
employment.  Men  are  told  thai  they  will  get 
more  wages  than  are  actually  paid,  or  that 
the  work  will  last  longer  than  it  actually 
will,  or  that  there  is  a  boarding  house  when 
there  really  is  an  insanitary  camp,  or  that 
the  cost  of  transportation  will  be  paid,  when 
it  is  to  be  deducted  from  the  wages.  They  are 
not  told  of  other  deductions  that  will  be  made 
from  wages;  they  are  not  informed  about 
strikes  that  may  be  on  at  the  places  to  which 
they  are  sent,  nor  about  other  important 
facts  which  they  ought  to  know.  These  mis- 
representations, it  must  be  said,  are  often 
as  much  the  fault  of  the  employer  as  of  the 
labor  agent.  Also  the  employer  will  place 
his  call  for  help  with  several  agents,  and  each 
will  send  enough  to  fill  the  whole  order,  caus- 
ing many  to  find  no  jobs.  Labor  agents  and 
laborers  alike  are  guilty  of  the  misuse  of 
free  transportation  furnished  by  employers  to 


law  there  were  repeated  investigations,  offi- 
cial and  unofficial,  and  there  was  much  dis- 
nission  and  experimentation.  Sec  Free  Pub- 
lie  Employment  Offices  in  the  United  States; 
U.  S.  Bureau  of  Labor  Bulletin  No.  68.  p.  1 : 
Statistics  of  Unemployment  and  the  Work  of 
ICmployment  Offices,  U.  S.  Bureau  of  Labor 
Bulletin  No.  109,  p.  5;  Subject  Index  of  the 
U.    S.    Bureau   of  Labor   Statistics,   Bulletin 


No.  174,  pp.  85-87;  Munro,  Bibliography  of 
Municipal  Government,  pp.  379-381. 

8a  United  States  Bureau  of  Labor  Bulletin 
No.  109,  p.  36. 

*  Final  Report  and  Testimony  submitted  to 
Congress  by  the  Commission  on  Industrial 
Relations  created  by  the  Act  of  August  2^. 
1912,  64th  Cong.  Ist  sess.  Doc.  415,  vol.  1, 
pp.  109-111.    See  also  vol.  II,  pp.  1165-1440. 
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«44  V. 
prospective  help.  And  it  is  true  also  that 
many  applicants  perpetrate  frauds  on  the 
labor  agents  themselves,  as,  for  example,  caus- 
ing them  to  return  fees  when  positions  actual- 
ly v^ere  secured.  This  is  the  result  of  the 
general  feeling  that  the  whole  system  of 
paying  fees  for  jobs  is  unjust;  and  if  they 
must  pay  in  order  to  get  work,  then  any  at- 
tempt to  get  the  fee  back  is  justifiable.'' 

(b)   The  Inadequacy. 

But  the  evils  were  not  limited  to  what 
are  commonly  called  abuses — like  the  fraud 
and  extortion  described  above.  Even  the  ex- 
emplary private  offices  charging  fees  to  work- 
ers might  prove  harmful,  for  the  reason  thus 
stated  in  the  report  to  Congress  of  the  United 
States  Commission  on  Industrial  Relations, 
cited  supra. 

[604]  "18.  .  .  .  Investigations  show, 
however,  that  instead  of  relieving  unemploy- 
ment and  reducing  irregularity,  these  employ- 
ment agencies  actually  serve  to  congest  the 
labor  market  and  to  increase  idleness  and 
irregularity  of  employment.  They  are  inter- 
ested primarily  in  the  fees  they  can  earn,  and 
if  they  can  earn  more  by  bringing  workers 
to  an  already  overcrowded  city,  they  do  so. 
Again,  it  is  an  almost  universal  custom  among 
private  employment  agents  to  fill  vacancies 
by  putting  in  them  people  who  are  working 
at  other  places.  In  this  way  new  vacancies 
are  created  and  more  fees  can  be  earned. 

"19.  'Jliey  also  fail  to  meet  the  problem 
because  they  are  so  numerous  and  are  neces* 
sarily  competitive.  With  few  exceptions, 
there  is  no  co-operation  among  them.  Tliis 
difficulty  is  further  emphasized  by  the  neces- 
sity of  paying  the  registration  fees  required 
by  many  agencies;  obviously  the  laborer  can- 
not apply  to  very  many  if  he  has  to  pay  a 
dollar  at  each  one. 

"20.  The  fees  which  private  employment 
offices  must  charge  are  barriers  which  pre- 
vent the  proper  flow  of  labor  into  the  chan- 
nels where  it  is  needed  and  are  a  direct  in- 
fluence in  keeping  men  idle.  In  the  summer, 
when  employment  is  plentiful,  the  fees  are 
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as  low  as  25  cents,  and  men  are  even  referred 
to  work  free  of  charge.  But  this  must  neces- 
sarily be  made  up  in  the  winter,  when  work 
is  scarce.  At  such  times,  when  men  need 
work  most  badly,  the  private  employment  of- 
fices put  up  their  fees  and  keep  the  unem- 
ployed from  going  to  work  until  they  can 
pay  $2,  $3,  $5,  and  even  $10  and  more  for 
their  jobs.  This  necessity  of  paying  for  the 
privilege  of  going  to  work,  and  paying  more 
the  more  urgently  the  job  is  needed,  not  only 
keeps  people  unnecessarily  unemployed,  but 
seems  foreign  to  the  spirit  of  American  free- 
dom and  opportunity. 

"21.  An  additional  injustice  inevitably  con- 
nected with  labor  agencies  which  charge  fees 
is  that  they  must  place  [605]  the  entire  cost 
of  the  service  upon  those  least  able  to  bear 
it.  Employment  agents  say  that  employers 
will  not  pay  the  fees;  hence  they  must  charge 
the  employees.  Among  the  wage  earners,  too, 
however,  those  who  are  least  in  need  and  can 
wait  for  work,  pay  the  least  for  jobs  and 
even  get  them  free,  while  those  who  are  most 
in  need  make  up  for  all  the  rest  and  pay 
the  highest  fees.  The  weakest  and  poorest 
classes  of  wage  earners  are  therefore  made  to 
pay  the  largest  share  for  a  service  rendered 
to  employers,  to  workers,  and  to  the  public 
as  well." 

2.  The   Remedies. 

During  the  fifteen  years  preceding  1914 
there  had  been  extensive  experimentation  in 
the  regulation  of  private  employment  agen- 
cies. Twenty-four  States  had  attempted  di- 
rect regulation  under  statutes  often  supple- 
mented by  municipal  ordinances.  *  Nineteen 
States  had  attempted  indirect  regulation 
through  the  competition  of  state  offices,  and 
seven  others  through  competition  of  munici- 
pal [606]  offices.^  Other  experiments  in  in« 
direct  regulation  through  competition  were 
made  by  voluntary  organizations,  philan- 
thropic, social  and  industrial.''  The  results 
of    those    experiments    were    unsatisfactory. 


*  "It  is  not  necessary  here  to  enter  into 
the  relative  merits  of  governmental  regulation 
and  governmental  operation.  Suffice  it  to  say 
that  twenty-four  States  and  the  District  of 
Columbia  have  attempted  to  regulate  private 
employment  agencies  and  have  made  a  miser- 
able failure  of  it.  The  business  lends  itself 
easily  to  fraud  and  imposition  and  it  is  far 
more  true  of  the  private  agencies  than  of 
the  public  offices  that  they  have  been  frauds 
as  well  as  failures." 

Public  Employment  Offices — W.  M.  Leiser. 
•on,  29  Political  Science  Quarterly  (March, 
1914)   p.  36. 

"The  United  States  possesses  at  the  present 
time  no  adequate  system,  either  state  or  na- 
tional, for  the  regulation  of  private  employ- 
ment agencies,  either  from  the  point  of  view 


of  the  content  of  the  laws,  affording  regula- 
tions of  the  business  and  restrictions  as  to 
how  the  business  shall  be  carried  on,  or  as 
to  proper  methods  of  enforcement."  [Labor 
Laws  and  Their  Enforcement,  edited  by  Susan 
M.  Kingsbury  (Boston,  1911),  p.  366.  See 
Chapter  VI  of  this  work  for  a  study  of  the 
regulation  of  private  employment  agencies 
by  Mabel le  Moses.  See  also  Chapter  663, 
Laws  of  1913,  State  of  Wisconsin.] 

fi  Proceedings  of  the  Association  of  Public 
Employment  Offices  (Sept.  25,  1914),  U.  S. 
Dept.  of  Labor,  Bureau  of  Labor  Statistics 
Bulletin  No.  192,  p.  61. 

^  Unemployment  and  Work  of  Employment 
Offices,  Bulletin  of  U.  S.  Bureau  of  Labor 
No.  109,  pp.  6,  37  (Oct.  1912). 
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The  abuses  continued  in  large  measure;  and 
the  private  offices  survived  to  a  great  extent 
the  competition  of  the  free  agencies,  public 
and  private.  There  gradually  developed  a 
conviction  that  the  evils  of  private  agencies 
were  inherent  and  ineradicable,  so  long  as 
they  were  permitted  to  charge  fees  to  the 
workers  seeking  employment.  And  many  be- 
lieved that  such  charges  were  the  root  of 
the  evil. 

On  September  25,  1914,  the  American  As- 
sociation of  Public  Employment  Offices  adopt- 
ed at  its  annual  meeting  the  following  reso- 
lutions : 

"Resolved,  That  this  association  go  on  rec- 
ord as  favoring  the  elimination  as  soon  as 
possible,  of  all  private  employment  agencies 
operating  for  a  profit  within  the  United 
States,  and  that  it  recommends  to  the  con- 
sideration of  the  United  States  Commission 
on  Industrial  Relations  and  Congress  and  the 
various  State  legislatures  legislation  having 
this  end  in  view/' 

The  United  States  Commission  on  Industri- 
al Relations  declared  in  its  report  to  Con- 
gress: • 

"24.  Attempts  to  remove  these  abuses  by 
regulation  have  been  made  in  31  States,  but 
with  few  exceptions  they  have  proved  futile, 
and  at  most  they  have  served  only  to  pro- 
mote a  higher  standard  of  honesty  in  the 
business  and  have  not  removed  the  other 
abuses  which  are  inherent  [607]  in  the  sys- 
tem. Where  the  States  and  cities  have  spent 
much  money  for  inspectors  and  complaint 
adjusters  there  has  been  considerable  improve- 
ment in  the  methods  of  private  employment 
agencies,  but  most  of  the  officers  in  charge 
of  this  regulation  testify  that  the  abuses  are 
in  'the  nature  of  the  business'  and  never  can 
be  entirely  eliminated.  They  therefore  favor 
the  total  abolition  of  private  labor  agencies. 
This  is  also  the  common  opinion  among  work- 
ing people,  and  in  the  several  States  attempts 
liave  already  been  made  to  accomplish  this 
by  law." 

But  the  remedies  proposed  were  not  limited 
to  the  suppression  of  private  offices  charging 
fees  to  workers,  and  the  extension  of  the  sys- 
tems of  state  and  municipal  offices.  The  con- 
viction became  widespread  that  for  the  solu- 
tion of  the  larger  problem  of  unemployment 
the  aid  of  the  Federal  Government  and  the 


8  Made  in  August,  1915,  and  cited  supra, 
p.  602,  note  1.  Between  1914  and  this  date 
six  States  had  legislated  on  the  subject.  See 
Unemployment  Survey,  1914-1915.  5  Ameri- 
can Labor  Legislation  Review,  p.  560. 

•  The  fire  was  so  extensive  that  the  Con- 
pfreRS  appropriated  $200,000  for  relief  of  all 
sufferers.  Act  of  August  1,  1914,  c  223,  38 
Stat.  681. 

10  Annual  Report  of  the  Secretary  of  Labor, 
1914,  pp.  48-55;  Monthly  Review  of  the  U. 


utilization  and  development  of  its  extensive 
machinery  was  indispensable.  During  the 
seven  years  preceding  1914  a  beginning  had 
been  made  in  this  respect.  The  Immigration 
Act  of  February  20,  1907,  c.  1134,  34  SUt. 
898,  909  (Fed.  St.  Ann.  1909  Supp.  p.  161) 
created  within  the  Bureau  of  Immigration 
and  Naturalization  a  Division  of  Information, 
charged  with  the  duty  of  promoting  "a  bene- 
ficial distribution  of  aliens."  The  services 
rendered  by  this  division  included,  among 
others,  some  commonly  performed  by  employ- 
ment agencies.  While  it  undertook  to  place 
in  positions  of  employment  only  aliens,  its 
operations  were  national  in  scope.  The  Act 
of  March  4,  1913  (Fed.  St.  Ann.  1914  Supp. 
p.  241)  creating  the  Department  of  Labor, 
resulted  in  a  transfer  of  the  Bureau  of  Immi- 
gration, including  the  Division  of  Informa- 
tion, to  that  department.  (37  Stat.  736.) 
By  this  transfer  the  scope  of  the  division's 
work  was  enlarged  to  correspond  with  the 
broad  powers  of  the  Labor  Department. 
These  were  declared  by  Congress  to  be:  "to 
foster,  promote  and  develop  the  welfare  of 
the  wage  earners  of  the  United  States,  to 
improve  their  [608]  working  conditions,  and 
to  advance  their  opportunities  for  profitable 
employment." 

Then  its  efforts  "to  distribute"  (that  is 
both  to  supply  and  to  find  places  for)  labor 
were  extended  to  include  citizens  as  well 
as  aliens;  and  much  was  done  to  develop 
the  machinery  necessary  for  such  distribu- 
tion. In  the  summer  of  1914,  and  in  part 
before  the  filing  in  the  State  of  Washington 
of  the  proposal  for  legislation  here  in  ques- 
tion, action  had  been  taken  by  the  Depart- 
ment of  Labor  which  attracted  public  atten- 
tion. It  undertook  to  supply  harvest  hands 
needed  in  the  Middle  West  and  also  to  find 
work  for  the  factory  hands  thrown  out  of 
employment  by  the  great  fire  at  Salem,  Mass- 
achusetts, June  25,  1914.9  The  division  was 
strengthened  by  co-operation  with  other  de- 
partments of  the  Federal  (rovemment  (Agri- 
culture, Interior,  Commerce,  and  the  Post 
Office  with  its  60,000  local  offices)  and  with 
state  and  municipal  employment  offices.  As 
early  as  June  13,  1914,  the  United  States 
Department  of  Labor  had  also  sought  the 
co-operation  in  this  work  of  all  the  leading 
newspapers  in  America  including  those  print- 
ed in  foreign  languages.!® 


S.  Bureau  of  Labor  Statistics,  July,  1915,  p. 
8.  See  also  Annual  Report  of  the  Secretary 
of  Labor,  1915,  p.  36:  "Inter-departmental 
cooperation. — Through  the  cooperation  of  the 
Post  Office  Department  it  became  possible  to 
bring  to  the  aid  of  this  labor-distribution 
service  some  60,000  post  offices  and  thereby 
to  create  a  network  of  communication  between 
employers  needing  help  without  knowing 
where  to  get  it  and  workers  wanting  employ- 
ment without  knowing  where  to  find  it.    Either 
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3.  Condituma  in  the  State  of  Washington. 

[609]  The  peculiar  needs  of  Wasliiiigton 
«iiipha8ized  the  defects  of  the  system  of  pri- 
vate employment  offices. 

(a)  The  evils. 

The  conditions  generally  prevailing  are  de- 
acribed  in  a  report  recently  published  by  the 
United  States  Department  of  Labor,  thus:  ^^ 

"In  no  part  of  the  United  States  perhaps 
is  there  so  large  a  field  for  employment  offices 
as  in  the  Pacific  States.  As  has  been  noted, 
industrial  conditions  there  favor  inconstancy 
of  employment.  Much  of  the  business  activi- 
ty is  based  upon  the  casual,  short-time  job. 
This  in  itself  means  the  frequent  shifting  of 
workers  from  place  to  place.  And  the  shifting 
is  the  more  difficult,  as  much  of  the  work 
ofrered  is  in  more  or  less  remote  districts  of 
tne  country.     .    .     . 

**Tlie  necessity  laid  upon  so  many  workers 
of  constantly  seeking  new  jobs  opens  a  pe- 
culiarly fertile  field  for  their  exploitation  by 
unscrupulous  private  employment  agencies. 
'Jliere  is  much  testimony  to  the  fact  and  fre- 
quency of  such  exploitation.  The  most  strik- 
ing evidence  of  this  is  that  in  the  State  of 
Washington  private  agencies  made  them- 
selves so  generally  distrusted  that  in  1915 
tlK'ir  complete  abolition  was  ordered  by  popu- 
lar vote.     .     ,     . 

"Prior  to  1914  there  was  practically  no 
legislation  regarding  private  employment 
agencies,  and  there  had  been  no  attempt  at 
State  supervision  of  their  conduct.  But 
[610]  distrust  of  such  agencies  was  con- 
stantly increasing  and  culminated  in  the  year 
mentioned  in  the  passage  by  popular  initiative 
of  an  act  aiming  at  the  total  suppression  of 
all  private  employment  agencies  of  t'le  com- 
mercial type.'' 

The  reports  of  the  Washington  State 
Bureau  of  Labor  give  this  description: 

**The  investigations  of  the  Bureau  show 
that  the  worst  labor  conditions  in  the  state 
are  to  be  found  on  highway  and  railroad  con- 
struction work,  and  these  are  largely  because 
the  men  are  sent  long  distances  by  the  em- 
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ployment  agencies,  are  housed  and  fed  poorly 
at  the  camps,  and  are  paid  on  an  average 
of  $1.75  to  $2.25  a  day,  out  of  which  they 
are  compelled  to  pay  $5.50  to  $7.00  per  week 
for  board,  generally  a  hospital  fee  of  some 
kind,  always  a  fee  to  the  employment  agency 
and  their  transportation  to  the  point  where 
the  work  is  being  done.  The  consequence  is 
that  they  usually  have  but  little  money  left 
when  the  work  is  finished  and  if,  as  frequent- 
ly happens,  they  work  only  a  week  or  two 
and  are  then  discharged  they  are  in  as  bad 
a  situation  as  they  were  before  they  went 
to  work,  and  sometimes  woi*se,  if  they  do  not 
have  enough  money  to  get  back  to  the  place 
from  which  they  started."  1* 

"That  the  honest  toiler  was  their  victim 
there  is  no  question:  not  alone  of  a  stiff  fee 
for  the  information  given  but  a  systematic 
method  was  adopted  in  order  to  keep  the 
business  going.  Managers  of  agencies  and 
managers  of  jobs,  their  superintendents,  fore- 
men or  sub-foremen,  were  in  this  scheme  for 
fieecing  the  workingman.  Men  in  large  num- 
bers would  be  sent  to  contract  jobs  and  if  on 
the  railroads  *free  fare*  was  part  of  the  in- 
ducement, or  perhaps  the  agency  would  charge 
a  nominal  fee  if  the  distance  was  great  and 
this,  too,  would  become  a  perquisite  of  the 
[611]  bureau  to  finally  go  through  the  clear- 
ing house.  In  many  cases  men  would  be  un- 
satisfactory, at  least  they  would  be  told  so, 
discharged  in  a  few  days  and  sent  adrut 
as  poor,  maybe  poorer,  than  when  they  came 
there.  New  men  would  have  to  be  secured, 
and  thus  the  thing  would  go  on  revolving. 
So  it  went  until  at  last  it  became  so  obnox- 
ious that  the  public  indignation  was  at  length 
aroused,  resulting  in  the  passing  of  a  law 
doing  away  with  them."  W 

The  abuses  and  the  inadequacy  of  the  then 
existing  system  are  also  described  by  state 
officials  in  affidavits  included  in  the  record. 

( h )  The  remedies. 

Washington  had  not  tried  direct  regulation 
of  private  employment  offices;  but  that  meth- 
od was  being  considered  as  late  as  1912.  ^* 
Its  people  had  had,  on  the  other  hand,  ex- 


employer  or  workman  may  obtain  at  any 
post  office  in  the  United  States  a  blank  ap- 
plication supplied  by  this  department  which, 
after  filling  out  and  signing  it,  he  may  de- 
posit in  the  mails  anywhere  free  of  postage." 
'* Employment  bulletins. — The  bulletins  con- 
tain a  statement  of  unmatched  applications, 
no  matter  what  part  of  the  country  they 
may  come  from.  It  is  not  expected,  of 
course,  that  applications  for  work  of  a  minor 
character  will  ordinarily  be  matched  by  ap- 
plications for  workers  of  that  kind  from  dis- 
tant stations.  It  is  assumed,  however,  that 
bulletined  applications  may  possibly  be 
matched  through  the  cooperation  of  near-by 
fftations  within  a  reasonable  radius.  The 
bulletins  are  also  systematically  sent  to  such 


newspapers  as  have  indicated  their  desire  to 
receive  them  for  possible  publication  as  news 
matter  of  interest  to  their  respective  readers." 

II  Labor  Laws  and  their  Administration  in 
the  Pacific  States.  United  States  Depart- 
ment of  Labor,  Bureau  of  Labor  Bulletin 
No.  211  (1917),  pp.  17-18. 

1*  Washington  State  Bureau  of  Labor.  Re- 
port 1913-14,  pp.  27-28. 

18  Washington  State  Bureau  of  Labor.  Re- 
port 1915-16,  p.  120. 

1*  Washington  State  Bureau  of  Labor, 
1911-1912.  Report  of  Commissioner,  p.  16: 
"It  has  been  demonstrated  that  state  control 
of  employment  agencies  is  the  most  effective 
way  to  properly  regulate  them.  I  would  earn- 
estly recommend  a  state  law  similar  to  the 
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ccplional  opportunities  of  testing  public  em- 
ployment offices.  The  municipal  employment 
office  established  at  Seattle  in  1894  under  an 
amendment  of  the  city  charter  is  among  the 
oldest  public  offices  in  the  United  States. 
Takoma  established  a  municipal  office  in  1004, 
Spokane  in  1905  and  Everett  in  1908.W  The 
continuance  and  increase  of  these  municipal 
offices  indicate  that  their  experience  in  public 
employment  agencies  was  at  least  encourag- 
ing. And  the  low  cost  of  operating  then^  was 
extraordinary.  In  Spokane  the  fees  charged 
by  private  agencies  ranged  from  $1  upward 
and  were  usually  about  [612]  $2.W  In  the 
Seattle  free  municipal  agency  the  cost  of 
operation,  per  position  filed,  was  reduced  to 
a  trifle  over  4  cents."  The  preliminary  steps 
for  establishing  ''Distribution  Stations"  un- 
der the  federal  system,  including  one  at 
Seattle,  had  been  taken  before  the  passage 
of  the  Washington  law.w  Later  branch  olfices 
were  established  in  thirteen  other  cities.!' 


one  in  Illinois  that  went  into  effect  July  1, 
1911.  and  has  proven  to  be  the  best  law  for 
this  purpose  in  this  country." 

16  The  first  free  public  employment  office 
in  the  United  States  was  the  municipal  agen- 
cy established  in  Cleveland  in  1890.  Then 
followed  (in  1893)  the  Los  Angeles  office. 
Bulletin  of  United  States  Bureau  of  Labor 
No.  68,  p.  1  (Jan.  1907). 

W  Washington  State  Bureau  of  Labor  Re- 
port 1913-14,  p.  291. 

W.  D.  Wheaton,  I^bor  Agent. — "The  com- 
plaint against  the  private  office  is  almost 
universal.  The  experience  of  this  office  is 
that  private  agencies  charge  all  that  the 
traffic  will  bear  and  that  in  hard  times,  when 
work  is  scarce  and  the  worker  poverty  strick- 
en, the  fee  is  placed  so  high  as  to  be  almost 
prohibitive,  and  the  agencies  take  longer 
chances,  sometimes  sending  men  on  only  a 
rumor,  depending  on  their  financial  straits 
to  make  it  impossible  to  return. 

"The  fees  charged  run  from  $1.00  for  the 
poorest  job  of  uncertain  duration  to  as  high 
as  10  per  cent  of  the  first  year's  salary  in 
educational  lines,  and  30  per  cent  of  the 
first  month's  salary  in  office  or  mercantile 
lines.  Most  of  the  agencies  catering  to  the 
better  class  of  positions  charge  a  registration 
fee  which  is  worked  to  the  limit — or  rather 
without  limit.  Adverti8ement8  for  attractive 
positions  are  placed  with  the  newspapers  and 
registration  is  made  of  all  that  apply,  irre- 
spective of  whether  the  position  has  been 
filled  or  not,  and  generally  at  a  fee  of  $2.00 
or  more.  This  registration  fee  is  always  fol- 
lowed by  a  percentage  of  the  earnings'^  when 
a  position  is  secured,  but  only  a  small  pro- 
portion of  those  registering  are  placed  in 
positions. 

"The  average  charge  per  position  in  all 
agencies  will  run  high,  and  yet  the  applicant 
cannot  having  a  feeling  of  security  in  the 
position  obtained  for  the  reason  that  the  great 
majority  of  private  agencies  are  primarily 
interested  in  the  fee  and  are  not  as  careful 


4.  The  f^undament4il  Problem, 

[61 3 J  The  problem  which  confronted  the 
people  of  Washington  was  far  more  compre- 
hensive and  fundamental  than  that  of  protect- 
ing workers  applying  to  the  private  agencies. 
It  was  the  chronic  problem  of  unemployment 
— perhaps  the  gravest  and  most  difiicult  prob- 
lem of  modern  industry — the  problem  which, 
owing  to  business  depression,  was  the  most 
acute  in  America  during  the  years  1913  to 
1915.M  In  the  State  of  Washington  the  suf- 
fering from  unemployment  was  accentuated 
by  the  lack  of  staple  industries  operating  con- 
tinuously throughout  the  year  and  by  unusual 
fluctuations  in  the  demand  for  labor  with 
consequent  reduction  of  wages  and  increase 
of  social  unrest.2l  Students  of  the  larger 
problem  of  unemployment  appear  to  agree 
that  establishment  of  an  adequate  system  oi 
employment  offices  or  labor  exchanges  22  ig  an 
indispensable  [614]  first  step  toward  its  solu- 


in  placing  applicants  as  they  would  be  did 
the  possibility  of  another  fee  not  exist." 

17  United  States  Bureau  of  Labor  Bulletin 
No.  109,  p.  136. 

"The  extremely  low  cost  of  each  position 
filled  is  noteworthy,  as  is  the  large  number 
of  positions  secured.  A  total  of  37,834  posi- 
tions were  filled  in  1906,  and  in  1909,  38,846. 
The  cost  per  position  was  lowest  in  1906,  only 
4.03  cents.  Only  twice  since  1897  has  the 
average  cost  gone  above  6  cents." 

!•  See  Report  of  Secretary  of  Labor,  1914, 
p.  51. 

19  Aberdeen,  Bellingham,  Custer,  Everett, 
Friday  Harbor,  Lynden,  Noosack,  North 
Yakima,  Port  Angeles,  Port  Townsend,  Spo- 
kane, Takoma,  Walla  W^alla.  Monthly  Re- 
view of  U.  S.  Labor  Statistics,  July,  1916, 
p.  9.  See  Report  of  Secretary  of  Labor,  1915, 
p.  36;  1916,  p.  54.  Hearings  Committee  on 
Labor,  on  H.  R.  5783,  to  establish  a  National 
Employment  Bureau.  64th  Cong.  Ist  sess. 
February,  1916,  p.  49. 

20  The  Unemployment  Crisis  of  1914- 
1915,  5  American  Labor  Legislation  Review, 
p.  475. 

21  Washington  State  Bureau  of  Labor  Re- 
port 1913-1914,  pp.  13,  16-17.  Unemploy- 
ment Survey,  ty  American  Labor  Legislation 
Review,  482,  483   (1915). 

22  Recent  Advances  in  the  Struggle  against 
Unemployment,  by  Prof.  Charles  R.  Hender- 
son, 2  American  Labor  Legislation  Review. 
105,  106  (1911).  "The  point  of  starting 
ameliorative  effort  is  the  employment  agency 
or  *  labor  exchange.*  " 

"When  we  compare  the  ordinary  employ- 
ment office  with  the  board  of  trade  for  cotton 
or  grain,  or  with  the  bankers*  clearing-house, 
we  begin  to  realize  how  belated,  rudimentary 
and  primitive  our  present  labor  exchange  is. 
Yet  the  issues  at  stake  are  quite  as  vital  in 
the  case  of  demand  and  supply  in  the  labor 
market  as  in  the  stock  and  grain  exchange.*' 

A  Problem  of  Industry,  4  American  LiU)or 
Legislation  Review,  p.  211: 


ADAMS  V. 

tion.  Tliere  is  reason  to  believe  that  tlie 
people  of  Washington  not  only  considered  the 
collection  by  the  private  employment  offices 
of  fees  from  employees  a  social  injustice;** 
but  that  they  considered  the  elimination  of 
the  practice  a  necessary  [615]  preliminary 
to  the  establishment  of  a  constructive  policy 
for  dealing  with  the  subject  of  unemploy- 
ment,** 

It  is  facts  and  considerations  like  these 
which  may  have  led  the  people  of  Washington 
to  prohibit  the  collection  by  employment 
agencies  of  fees  from  applicants  for  work. 
And  weight  should  be  given  to  the  fact  that 
the  statute  has  been  held  constitutional  by 
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the  Supreme  Court  of  Washington  and  by  the 
Federal  District  Court  (three  judges  sitting) 
— courts  presumably  familiar  with  the  local 
conditions  and  needs. 

In  so  far  as  protection  of  the  applicant  is 
a  specific  purpose  [616]  of  the  statute — a 
precedent  was  furnished  by  the  Act  of  Con- 
gress, December  21,  1808,  30  Stat.  755,  763 
(See  6  Fed.  St.  Ann.  920)  (considered  in 
Patterson  v.  The  British  Barb  Eudora,  190 
U.  S.  169)  26  S.  Ct.  821,  47  U.  S.  (L.  ed.) 
1002  which  provides,  among  other  things: 

"If  any  person  sliall  demand  or  receive, 
either  directly  or  indirectly,  from  any  sea- 
man or  other  person  seeking  employment  as 


*'The  labor  market  is  unorganized,  result- 
ing in  confusion,  waste  and  loss  to  employers 
and  employees.  It  means  suffering  to  individ- 
ual workers  and  their  families,  a  lowering 
of  the  standard  of  living,  impaired  vitali- 
ty and  efficiency,  and  a  tendency  for  the  un- 
employed to  become  unemployable,  dependent, 
degraded.  In  fact,  tlie  demoralizing  effect 
of  unemployment  upon  the  individual  is 
matched  only  by  its  wastefulness  to  society.'' 

The  Prevention  of  Unemployment,  5  Ameri- 
can Labor  Legislation  Review,  p.  176: 

''An  essential  step  toward  a  solution  of 
the  problem  of  unemployment  is  the  organiza- 
tion of  the  labor  market  through  a  connected 
network  of  public  employment  exchanges. 
This  is  vitally  important  as  a  matter  of  busi- 
ness organization  and  not  of  philanthropy. 
It  is  of  as  much  importance  for  the  employer 
to  find  help  rapidly  and  efficiently  as  it  is  for 
the  worker  to  find  work  without  delay.  The 
necessity  of  organized  markets  is  recognized 
in  every  other  field  of  economic  activitj',  but 
we  have  thus  far  taken  only  timit  and  halt- 
ing steps  in  the  organization  of  the  labor 
market.  The  peddlincr  method  is  still,  even 
in  our  'efficient'  industrial  system,  the  prev- 
alent method  of  selling  labor.  Thus  a  pure- 
ly business  transaction  is  carried  on  in  a 
most  unbusiness-like,  not  to  say  medieval 
manner." 

Public  Employment  Bureaus,  Charles  B. 
Barnes,  5  American  Labor  Legislation  Review, 
p.  195: 

"Unemployment  is  no  longer  intermittent 
in  this  country;  it  has  come  to  be  a  chronic 
condition  which  needs  to  be  dealt  with  in 
a  regular  and  systematic  manner.  The  first 
step  in  properly  dealing  with  this  situation 
is  the  establishing  of  a  series  of  cooperating 
public  employment  bureaus.'' 

The  Unemployed  in  Philadelphia,  Depart- 
ment of  Public  Works  (1915),  p.  113. 

Wliat  is  done  for  the  Unemployed  in  Euro- 
pean Countries,  U.  S.  Bureau  of  Labor  Bulle- 
tin No.  76,  pp.  741-934;  The  British  System 
of  Labor  Exchanges,  U.  S.  Bureau  of  Labor 
Statistics,  No.  206. 

M  Washington  State  Employment  Agency 
Referendum,  by  W.  M.  Leisersbn,  33  Survey, 
87   (October  24,  1914): 

"Any  one  wlio  knows  the  employment  agen- 
cj'  business  and  every  one  who  has  tried 
earnestly  to  regulate  private  agencies  will 
testify  to  the  futility  of  regulation. 


"But  the  inherent  justice  of  the  proposed 
Washington  act  can  be  shown  in  a  better  way. 
Ask  the  employment  agent  to  whom  he  ren- 
dered the  service  and  he  will  answer  'to 
employer  and  to  employee.' 

*•  'Tlien  why  don't  j'ou  charge  the  em- 
ployer ?* 

"  'It  is  impossible.  If  we  depended  upon 
employers  for  our  fees,  we  would  have  to 
go  out  of  business.     They   simply  will  not 

pay' 

"Every  time  this  question  is  put  to  em- 
ployment agents  the  answer  is  the  same: 
'We  charge  the  worker  because  we  can  get 
the  fee  from  him  and  we  cannot  get  it  from 
the  employer.* 

"This  18  the  downright  wrong  against 
which  Washington  initiative  No.  8  is  direct- 
ed." 

M  General  Discussion  on  Unemployment,  5 
American  Labor  Legislation  Review,  p.  451 ; 
T,  S.  McMahon,  Univ.  of  Washington. 

"The  people  of  the  state  of  Washington 
are  not  indifferent  to  the  problem  of  unem- 
ployment nor  do  they  show  any  tendency  to 
offer  charitable  penaceas  as  a  permanent  rem- 
edy. They  are  trying  to  work  out  some  con- 
structive policy,  and  as  a  preliminary  step 
have  made  it  illegal  for  employment  offices 
to  charge  fees  for  jobs. 

"A  bill  will  be  presented  to  the  next  legis- 
lature for  the  establishment  of  a  network  of 
public  employment  offices  all  over  the  state. 
This  will  make  possible  the  complete  organiza- 
tion of  the  labor  market,  which  we  hope  is 
the  first  step  toward  the  organization  of  in- 
dustry itself. 

"The  aggressive  attitude  of  the  leaders 
among  the  workers  has  impressed  upon  the 
mind  of  the  people  the  fact  that  the  problem 
will  have  to  be  met  in  another  way  than 
by  providing  food  and  clothing  for  a  period 
of  distress  such  as  we  are  passing  through 
at  the  present  time. 

"I  believe  that  this  attitude  on  the  part 
of  the  working  people,  which  is  characteris- 
tically western,  will  do  more  towards  the 
solution  of  this  problem  than  perhaps  we, 
who  discuss  it  in  a  theoretical  way,  can  ac- 
complish. Tliey  do  have  some  plan  of  action, 
and  some  definite  program.  Either  we  shall 
have  to  work  out  some  program  of  ultimate 
solution  of  unemployment,  or  we  will  have 
to  accept  the  solution  they  are  offering  us. 
The  one  they  are  offering  us  is  socialism." 
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seaman,  or  from  any  person  on  his  behalf, 
any  remuneration  whatever  for  providing  him 
with  employment,  he  shall  for  every  such 
offence  be  liable  to  a  penalty  of  not  more 
than  one  hundred  dollars." 

In  so  far  as  the  statute  may  be  regarded 
as  a  step  in  the  effort  to  overcome  industrial 
maladjustment  and  unemployment  by  shift- 
ing to  the  employer  the  payment  of  fees,  if 
any,  the  action  taken  may  be  likened  to  that 
embodied  in  the  Washington  Workmen's  Com- 
pensation Law  (sustained  in  Mountain  Tim- 
ber Co.  V.  Washington,  243  U.  S.  219,  37  S. 
Ct.  260)  wherebv  the  financial  burden  of  in- 
dustrial  accidents  is  required  to  be  borne  by 
the  employers. 

As  was  said  in  Holden  v.  Hardy,  169  U.  S. 
366,  387  [18  S.  Ct.  383,  42  U.  S.  (L.  ed.) 
780]: 

'*  .  .  .  in  view  of  the  fact  that  from 
the  day  Magna  Oiarta  was  signed  to  the 
present  moment,  amendments  to  the  struc- 
ture of  the  law  have  been  made  witli  in- 
creasing frequency,  it  is  impossible  to  sup- 
pose that  they  will  not  continue,  and  the 
law  be  forced  to  adapt  itself  to  new  condi- 
tions of  society,  and,  particularly  to  the  new 
relations  between  employers  and  employes 
as  they  arise." 

In  my  opinion,  the  judgment  of  the  Dis- 
trict Court  should  be  affirmed. 

Holmes  and  Clarke,  JJ.,  concur  in  this 
dissent. 


NOTE. 

The  reported  case  involves  a  statute  of  the 
state  of  Washington  forbidding  any  employ- 
ment agent  to  receive  a  fee  for  his  services 
from  any  person  seeking  employment.  In 
Huntworth  v.  Tanner,  87  Wash.  670,  reported 
in  full  ante,  this  volume,  at  page  676,  the 
act  was  construed  as  being  restricted  to  per- 
sons securing  employment  for  laborers  and 
to  have  no  application  to  an  agency  procuring 
employment  for  school  teachers.  In  the  re- 
ported cade  it  is  held  that  the  act  in  ques- 
tion, as  construed  by  the  supreme  court  of 
Washington,  is  unconstitutional.  The  discus- 
sion in  the  reported  case  goes  beyond  the 
discrimination  introduced  by  the  state  de- 
cision referred  to.  The  court  holds  that 
while  employment  agencies  are  subject  to 
police  regulation  and  control,  the  business 
is  lawful  and  useful  and  is  not  inherently 
immoral  or  dangerous  to  the  public  welfare. 
It  is  therefore,  the  court  declares,  not  subject 
to  legislative  prohibition,  and  the  statute  un- 
der consideration  is  held  to  be  prohibitory 
in  its  nature,  the  suggestion  that  fees  may 
be  exacted  of  t^ie  employer  being  considered 
and  said  to  be  without  weight.  The  statutory 
regulation   of    employment   agencies   is    dis- 


cussed in  the  notes  to  People  v.  City  Prison, 
6  Ann.  Cas.  325;  Watts  v.  Com.  Ann.  Cas. 
1914B  738;  and  Hager  v.  Walker,  129  Am. 
St.  Rep.  238.  See  also  Brazee  v.  Michigan, 
241  U.  S.  340,  Ann.  Cas.  1917C  522. 


OKLAHOMA  CITY 

V. 

TUCKER. 

Oklahoma  Criminal  Court  of  Appeals — Jan- 
uary 20,  1915. 

XX  Okla.  Crim.  266;  145  Pac.  757. 


Muaieipal  Corporations  —  Prosecntloii 
for  Violation  of  Ordinance  —  Right 
of  Municipality  to  AppeaL 

(a)  The  right  of  the  state  to  appeal  from 
an  adverse  judgment  rendered  in  a  criminal 
prosecution  is  controlled  by  statute,  and 
exists  only  by  specific  statutory   authority. 

(b)  The  right  of  the  state  to  appeal  on 
a  question  reserved  by  the  representatives  of 
the  state  in  the  trial  court  is  based  on  sec- 
tion 5090,  Revised  Laws  of  1910;  but  this 
statute  does  not  confer  the  same  right  on  mu- 
nicipalities. 

[See  note  at  end  of  this  case.] 

Same. 

A  legislative  act  granting  the  state  the 
right  to  appeal  does  not  by  implication  grant 
the  same  right  to  municipalities  existing 
under  state  law.  Tlie  right  of  the  sovereign 
to  appeal  must  be  authorized. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Diamissal  —  Un- 
authorised Appeal. 

An  appeal  which  is  not  authorized  by  law 
will,  upon  proper  motion,  be  dismissed  by 
this  court. 

(Syllabus  by  court.) 

Appeal  from  County  Court,  Oklahoma 
county:    Hayson,  Judge. 

Prosecution  for  violation  of  municipal  ordi- 
nance. Howard  A.  Tucker  convicted  in  police 
court  and  judgment  reversed  by  County  Court. 
City  appeals.  The  facts  are  stated  in  the 
opinion.    Dismissed. 

J.  W,  Johnson  and  V.  V,  Hardcaatle  for 
appellant. 

Wright  d  Blinn  for  appellee. 

[267]  Abmstbong,  J. — ^This  action  was  be- 
gun in  the  police  court  in  Oklahoma  City  in 
May,  1913,  by  the  filing  of  a  complaint  in  the 
name  of  said  city  against  Howard  A.  Tucker, 
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chargiog,  or  attempting  to  charge,  the  viola- 
tion of  a  city  ordinnnce.  A  judgment  was 
given  adverse  to  Tucker  and  an  appeal  taken 
by  him  to  the  county  court  of  Oklahoma 
county,  as  provided  by  law.  When  the  cause 
came  on  for  hearing  in  the  county  court,  a 
motion  to  set  aside  the  complaint  was  filed 
on  behalf  of  Tucker  and  sustained  by  the 
court.  From  this  judgment  of  the  county- 
court  the  city  of  Oklahoma  City  has  at- 
tempted to  appeal  to  this  court.  A  motion 
to  dismiss  the  appeal  was  filed  by  counsel  for 
the  defendant  in  error  Tucker  on  the  ground 
that  the  law  in  this  jurisdiction  does  not  con< 
fer  the  right  on  the  city  of  Oklahoma  City 
to  appeal  from  an  adverse  judgment  of  the 
court  below.  Other  grounds  are  set  out  in 
the  motion,  but  they  are  without  merit.  The 
only  question  presented  is:  Has  the  city  of 
Oklahoma  City  the  right  to  maintain  the 
appeal  under  the  law  as  it  now  exists  in  this 
state  ? 

Section  5990,  Rev.  Laws  1910,  is  as  follows: 

"Appeals  to  the  Criminal  Court  of  Appeals 
may  be  taken  by  the  state  in  the  following 
cases  and  no  other:  First.  Upon  judgment 
for  the  defendant  on  quashing  or  setting  aside 
an  indictment  or  information.  Second.  Upon 
an  order  of  the  court  arresting  the  judgment. 
Third.  Upon  a  question  reserved  by  the 
state." 

This  section  of  the  statute  specifically 
grants  to  the  state  the  right  to  appeal  in 
certain  cases,  but  fails  to  confer  any  such 
rights  on  municipaliticB.  It  is  a  well-settled 
rule  of  law  that  the  state  has  no  right  to 
appeal  from  adverse  judgments  unless  such 
right  is  specifically  granted  by  either  consti- 
tutional or  legislative  provisions.  Except  for 
the  foregoing  statute,  the  state  itself  would 
not  have  the  right  to  appeal  in  this  jurisdic- 
tion. This  provision,  however,  does  not  au- 
thorize the  municipalities  existing  under  state 
law  to  exercise  the  right  of  appeal  from 
adverse  judgments  rendered  in  prosecutions 
of  persons  charged  with  violating  any  provi- 
sion of  city  ordinances. 

[268]  Counsel  for  the  plaintiff  in  error 
urge  this  court  to  construe  section  1819,  Rev. 
Laws  1910,  to  authorize  this  appeal.  This 
section  of  the  statute  is  as  follows: 

"Appeals  and  proceedings  in  error  shall  be 
taken  from  the  judgments  of  county  courts 
direct  to  the  Supreme  Court  and  Criminal 
Court  of  Appeals  in  all  cases  appealed  from 
justices  of  the  peace,  and  in. all  cases  ap- 
pealed from  the  police  judges,  and  in  all 
criminal  cases  of  which  the  county  court  is 
vested  with  jurisdiction,  and  in  all  civil  cases 
originally  brou[>;ht  in  the  county  court,  in  the 
same  manner  and  by  like  proceedings  as  ap- 
peals are  taken  to  the  Supreme  Court  from 
jud<;ments  of  the  district  court." 

We  are  unable  to  read  into  this  provision 
language  granting  any  such  right.    The  pur- 


pose and  intent  of  this  section  is  clear,  and  a 
construction  thereof  which  would  grant  au- 
thority to  cities  to  appeal  from  adverse  judg- 
ments in  cases  prosecuted  under  city  ordi- 
nances is  in  no  wise  warranted.  The  Legis- 
lature may  pass  such  a  law,  but  this  court 
has  no  power  to  do  so.  This  section  of  the 
statute  was  not  intended  to  confer  any  spe- 
cial power  or  right  upon  municipalities.  It 
confers  no  right  on  the  state  to  appeal.  It 
simply  declares  the  law  allowing  appeals  to 
litigants  and  persons  charged  with  violating 
city  ordinances.  It  clearly  did  not  contem- 
plate anything  else.  Under  this  provision  of 
the  statute  the  state  would  have  no  right  to 
appeal  from  an  adverse  judgment.  The  state's 
right  rests  wholly  on  section  5990,  supra. 

It  appears  to  be  a  well-settled  rule  that, 
although  the  statute  may  authorize  the  state 
to  take  an  appeal  in  certain  cases,  this  right 
cannot  be  exercised  by  cities  or  municipalities 
in  prosecutions  under  municipal  ordinances 
unless  the  statute  specifically  so  provides. 

In  People  v.  Jackson,  8  Mich.  78,  the  Su- 
preme Court  of  Michigan  said: 

"Although  the  recorder  of  Detroit  may 
have  power  to  reserve  for  our  opinion  ques- 
tions which  arise  upon  the  trial  of  reserve 
such  as  arise  upon  the  trial  of  complaints 
for  the  breach  of  city  ordinances." 

[269]  The  question  here  under  discussion 
was  considered  by  the  Supreme  Court  of  Kan- 
sas in  the  case  of  Salipa  v.  Wait,  56  Kan. 
283,  43  Pac.  255.  In  this  case  Wait  was 
prosecuted  in  the  police  court  of  Salina  for 
violating  an  ordinance  regulating  the  use  of 
hacks,  etc.  He  was  convicted  in  that  court, 
and  from  the  judgment  he  appealed  to  the 
district  court.  In  that  court  he  challenged 
the  validity  of  the  ordinance,  and  upon  his 
motion  the  district  court  quashed  the  com- 
plaint, and  discharged  him  from  custody.  We 
quote  at  length  from  that  court,  as  follows: 

"Does  an  appeal  lie,  and  has  this  court 
jurisdiction  to  review  the  ruling  of  the  dis- 
trict court  t  A  negative  answer  must  be 
given  to  both  of  these  questions.  The  defend- 
ant is  entitled  to  take  an  appeal  to  the  dis- 
trict court  from  the  judgment  of  the  police 
court  (Gen.  St.  1889,  Par.  854),  but  we  find 
no  provision  authorizing  the  city  to  appeal 
from  the  judgment  of  the  police  court.  In 
prosecutions  by  the  city  for  an  act  of  a 
criminal  nature,  and  which  is  an  offense 
against  the  laws  of  the  state,  the  defendant 
may  appeal  to  the  Supreme  Court  from  any 
judgment  rendered  against  him  in  the  district 
court.  Cr.  Code,  sec.  281.  We  have  no  statu- 
tory provision,  however,  expressly  giving  the 
right  of  appeal  to  a  city  in  any  prosecution 
brought  in  its  name.  Appeals  to  the  Supreme 
Court  can  only  be  taken  by  the  state  in  three 
cases:  *First,  upon  a  judgment  for  the  de- 
fendant, on  quashing  or  setting  aside  an  in- 
dictment or  information;  second,  upon  an  or- 
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der  of  the  court  arresting  judgment;  third, 
upon  a  question  reserved  by  the  state.*  Id. 
sec.  283.  Without  this  provision  no  appeal 
could  be  taken  by  the  state,  and  we  find  no 
such  provision  authorizing  an  appeal  by  the 
city.  It  has  been  assumed  that  the  city 
might  appeal  in  casos  where  the  act  sought 
to  be  punished  was  an  ofTense  against  the 
public  at  large,  criminal  in  its  nature,  and 
sucli  as  might  be  or  is  punishable  under  the 
criminal  laws  of  the  state.  Whether  such 
right  exists  in  the  city  without  express  legis- 
lation to  that  effect  it  is  unnecessary  to  de- 
termine at  this  time.  The  prosecution  in  this 
instance  is  for  the  violation  of  a  mere  mu- 
nicipal regulation.  There  is  no  provision 
which  expressly  or  impliedly  gives  the  city 
a  right  to  an  appeal  in  such  cases,  and,  with- 
out a  statutory  autliority,  no  right  of  appeal 
exists.  This  court  is  therefore  without  juris- 
diction to  review  the  ruling  of  the  district 
court,  and  therefore  the  appeal  will  be  dis- 
missed." 

[270]  See  also  St.  Louis  v.  Marchel,  99  Mo. 
475,  12  S.  W.  1050;  St.  Louis  v.  White,  99 
Mo.  477,  12  S.  W.  1050. 

We  are  of  opinion  that  the  city  of  Okla- 
homa City  is  granted  no  right  to  appeal  from 
an  adverse  judgment  rendered  in  a  prosecu- 
tion for  the  breach  of  its  ordinances. 

It  follows,  therefore,  that  the  motion  to 
dismiss  should  be  sustained,  and  the  appeal 
dismissed.    It  is  so  ordered. 

Doyle,  P.  J.,  and  Furman,  J.,  concur. 


NOTE.     . 

Right  of  BCnnicipality  to  Appeal  from 
Jndgpmeiit  in  Prosecution  for  Viola- 
tion of  Ordinance. 
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Introductory. 

This  note  considers  the  right  of  a  munici- 
pality to  appeal  from  a  judgment  in  a  prose- 
cution for  a  violation  of  an  ordinance.  The 
cases  are  presented  by  jurisdictions  since 
many  of  them  depend  on  statutory  peculiari- 
ties. So  far  as  any  single  consideration  is 
controlling  it  is  the  nature  of  the  proceeding 
as  civil  or  criminal.  The  nature  of  a  pro- 
ceeding for  the  violation  of  a  municipal  ordi- 
nance is  discussed  in  the  notes  to  Fortune  v. 
Wilburton,  5  Ann.  Cas.  287,  and  People  v. 
Pacific  Gas,  etc.  Co.  Ann.  Cas.  1917A  328, 
that  question  being  referred  to  in  the  present 
note  only  with  respect  to  its  application  to 
the  right  of  the  municipality  to  appeal.  As 
a  general  rule,  if  the  proceeding  is  regarded 
as  civil  the  municipality  may  appeal,  while 
if  it  is  regarded  as  criminal  there  can  be  no 
appeal  by  the  municipality  except  by  express 
statutory  authority. 

Particular  Jurisdictiona, 

Alabama. 

The  general  rule  in  Alabama  was  laid  down 
in  Brighton  v.  Miles,  153  Ala.  673,  45  So. 
160.  wherein  it  was  held  that  the  right  to 
appeal  in  a  prosecution  for  the  violation  of 
an  ordinance  is  by  statute  given  to  the  de- 
fendant alone  and  not  to  the  municipality. 
To  the  same  effect  see  Bessemer  v.  Smith, 
155  Ala.  157,  46  So.  467. 

The  municipality  may,  however,  exercise 
the  right  of  appeal,  where  the  issue  involved 
is  the  validity  of  the  ordinance.  Birmingham 
V.  Ridgeway,  164  Ala.  598,  51  So.  303;  Bir- 
mingham v.  Baranco,  4  Ala.  App.  279,  58 
So.  944. 

In  Camden  v.  Bloch,  65  Ala.  236,  a  distinc- 
tion seems  to  have  been  drawn  between  crimi- 
nal and  quasi-criminal  prosecutions;  and  the 
contention  that  to  a  municipality  as  to  the 
state,  the  right  of  appeal  in  criminal  prose- 
cutions is  denied  by  statute,  was  apparently 
denied.  The  court  said:  "This  is  onlv  a 
quasi-criminal  case,  and  the  appellant  here  is 
not  the  state.  The  practice  in  this  court  has 
uniformly  permitted  such  appeals,  and  we  are 
not  disposed  to  disturb  it." 

COLOR.\DO. 

In  Colorado  the  municipality  may  appeal 
in  a  prosecution  for  the  violation  of  an  ordi- 
nance. Durango  v.  Reinsberg,  16  Colo.  327, 
26  Pac.  820,  wherein  it  was  said:  "A  prose- 
cution under  a  municipal  ordinance  for  an 
offense  not  punishable  by  general  statute  i;* 
not  a  criminal  proceeding,  but  a  civil  action: 
and  that  a  judgment  in  such  an  action 
against  the  municipality  may  be  reviewed  by 
this  court  upon  a  writ  of  error."     To  the 
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8ume  effect  see  Greeley  v.  Hamman,  12  Colo. 
94,  20  Pac.  1.  See  also  Hummel  v.  Ouray, 
38  Colo.  322,  88  Pac.  682,  wherein  it  was 
said,  that  the  statute  (Mills  Ann.  St.  §  4444) 
gives  the  right  of  appeal  to  the  municljiality 
in  all  canes  wliere  an  appeal  lies. 
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Illinois. 


Georgia. 

In  Georgia  a  municipality  is  not  entitled 
to  appeal  or  bring  error  in  a  proceeding  for 
the  violation  of  an  ordinance.  Hawkinsville 
V.  Ethridge,  96  Ga.  326,  22  S.  E.  985.  In 
that  case  the  defendant  in  error  was  con- 
victed for  violating  an  ordinance,  and  took 
the  case  by  certiorari  to  the  superior  court; 
on  a  motion  by  the  municipality  to  dismiss 
the  same,  the  court  denied  the  motion,  where- 
upon a  writ  of  error  was  brought  complain- 
ing of  the  refusal  of  the  superior  court  to 
dismiss  the  certiorari.  The  supreme  court  in 
dismissing  the  writ  of  error  said:  **Prosecu- 
tioiis  under  municipal  ordinances  are  quasi- 
criminal  causes,  and  partake  so  far  of  the 
nature  of  a  criminal  prosecution  as  must  pre- 
vent a  review  of  a  judgment  in  favor  of  the 
defendant.  72  Ga.  89.  The  code  provides,  in 
express  terms,  that  cither  party  in  a  civil 
case,  and  the  defendant  in  a  criminal  pro- 
ceeding, in  the  superior  court  of  this  state, 
may  except  to  any  sentence,  judgment  or  de- 
cree. The  right  of  exception  is  limited  to 
the  defendant  in  criminal  cases.  This  court 
can  only  review  the  judgment  of  the  lower 
court  by  a  bill  of  exceptions;  and  inasmuch 
as  no  provision  is  made  by  the  law  by  means 
of  which  the  state  can  present  and  have 
transmitted  here  a  bill  of  exceptions  in  a 
criminal  cause,  if  there  were  no  other  legal 
or  constitutional  impediment  to  the  reversal 
of  a  judgment  rendered  in  favor  of  the  de- 
fendant in  the  court  below,  this  one  difficulty 
is  insurmountable."  To  the  same  effect  see 
Macon  v.  Wood,  100  Ga.  149,  34  S.  E.  322. 

It  has  been  held  on  certiorari  by  a  city 
after  an  accused  was  held  and  discharged, 
that  a  proceeding  for  the  violation  of  an 
ordinance  is  criminal  in  its  nature  and  there- 
fore an  appeal  by  the  city  will  not  lie. 
Cranston  v.  Augusta,  61  Ga.  572,  wherein  the 
court  said:  "In  municipal  government,  no 
less  than  in  more  general  government,  it  is 
the  power  of  the  state  that  acts  upon  the 
citizen.  The  state  will  not  herself,  in  her 
own  direct  prosecutions,  harass  the  citizen 
after  acquittal;  and  certainly  she  has  not 
expressly  employed  the  city  of  Augusta  to 
do  so  in  municipal  prosecutions.  We  can 
aee  no  reason  for  holding  that  the  power 
ought  to  be  or  can  be  implied.  As  the  law 
now  stands,  the  city,  like  the  state,  must  ac- 
quiesce in  judgments  of  discharge  rendered  on 
final  trial  in  police  or  criminal  proceedings. 
Let  the  certiorari  be  dismissed." 


In  Illinois  a  proceeding  for  the  violation  of 
an  ordinance  is  held  to  be  civil  or  at  most 
quasi -criminal,  and  the  municipality  may  ap- 
peal. The  fact  that  the  warrant  issued 
against  the  defendant  below  runs  in  the  name 
of  the  people  charging  him  with  the  viola- 
tion of  a  village  ordinance,  does  not  change 
the  character  of  the  action.  Knowles  v. 
Wayne  City,  31  111.  App.  471,  wherein  it  was 
held  that  there  is  no  doubt  that  an  action 
brought  to  recover  the  penalty  provided  for 
violating  the  provisions  of  an  ordinance  is  a 
civil  suit,  in  which  either  party  has  the  right 
of  appeal.  In  Partridge  v.  Snyder,  78  111. 
519,  it  was  held  that  an  action  to  recover  a 
penalty  provided  by  an  ordinance  for  ob- 
structing a  public  highway  is  a  civil  suit 
allowing  either  party  to  appeal. 

Iowa. 

In  Iowa  a  right  of  appeal  in  proceedings 
for  the  violation  of  an  ordinance  is  by  statute 
given  to  both  parties.  Burlington  v.  Unter- 
kercher,  99  la.  401,  68  N.  W.  795.  But  the 
rights  of  the  defendant  are  in  no  manner 
affected  thereby.  The  court  can  do  no  more 
than  settle  the  law  for  future  cases.  Scran- 
ton  v.  Henson,  151  la.  221,  130  N.  W.  1079. 

Kansas. 

In  Kansas  it  is  held  that  in  the  absence  of 
a  charter  provision  expressly  or  impliedly 
giving  the  city  a  right  to  appeal  from  a  judg- 
ment acquitting  an  offender  for  violating  a 
municipal  ordinance,  an  appeal  so  taken  will 
be  dismissed  for  want  of  jurisdiction.  Salin 
V.  Wait,  56  Kan.  283,  43  Pac.  255.  Thus  in 
Lyons  v.  Wellman,  56  Kan.  285,  43  Pac.  267, 
wherein  the  defendant  was  charged  with  being 
drunk  in  violation  of  a  city  ordinance,  and 
was  found  guilty  and  fined  in  the  police 
court,  which  conviction  was  reversed  on  ap- 
peal, it  was  held  in  dismissing  an  appeal  by 
the  city  that  to  allow  the  city  to  appeal 
without  any  statutory  provision  was  much  in 
the  nature  of  judicial  legislation,  and  that 
such  an  appeal  might  not  be  taken  by  virtue 
of  a  statute  authorizing  the  state  to  appeal 
in  criminal  cases.  Compare  Leavenworth  v. 
Weaver,  26  Kan.  392,  and  Junction  City  v. 
Keeffe,  40  Kan.  275,  19  Pac.  735,  wherein  the 
court  seemed  to  assume  that  the  city  might 
exercise  the  right  given  by  a  statute  to  the 
state. 

Kentucky. 

In  Kentucky  to  test  the  validity  of  a  city 
ordinance  either  party  may  appeal.  Keiper 
V.  Louisville,  152  Ky.  691,  154  S.  W.  18.  See 
also  Owensboro  v.  McFall,  152  Ky.  628,  153 
S.  W.  969.    But  in  no  other  case  is  an  appeal 
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by  the  city  authorized.    Com.  v.  Ingraham,  7 
Bu8h  (Ky.)  106. 

Michigan. 

In  Michigan  it  has  been  held  that  where  a 
defendant  was  acquitted  on  the  merits  in  a 
prosecution  for  the  violation  of  an  ordinance 
prohibiting  the  sale  of  spirituous  and  intoxi- 
cating liquors,  which  ordinance  provided  for 
criminal  methods  of  accusation  and  trial,  the 
acquittal  was  beyond  any  right  on  the  part 
of  the  municipality  to  review.  Northville  v. 
VVestfall,  75  Mich.  603,  42  N.  W.  1068,  where- 
in it  was  said:  "There  can  be  no  doubt  that 
in  an  action  authorized  to  be  commenced  by 
summons  or  by  civil  warrant  for  the  collec- 
tion of  penalties,  and  which  is  so  prosecuted, 
in  the  nature  of  an  action  for  debt,  the  case 
would  be  entirely  a  civil  action,  and  th^  mu- 
nicipality as  well  as  the.  defendant  would  be 
entitled  to  all  the  rights  of  appeal  and  re- 
trial, as  other  parties  in  civil  actions.  But 
the  prosecution  in  the  present  case  has  pro- 
ceeded entirely  by  complaint  and  warrant  as 
in  criminal  cases,  and  upon  which  the  de- 
fendant was  arrested,  and  by  the  provisions 
of  the  ordinance,  and  the  statute  under  which 
the  prosecution  was  had,  could  have  been  im- 
prisoned in  the  common  jail  of  the  county 
for  a  term  not  exceeding  ninety  days.  It  is 
claimed  that  imprisonment  in  such  cases  is 
not  by  way  of  punishment  as  for  a  crime  or 
misdemeanor,  but  simply  for  the  enforcement 
of  the  penalty.  Yet  the  statute  authorizes 
and  the  ordinance  provides  for  imprisonment 
as  well  as  fine,  or  both,  in  the  discretion  of 
the  court;  and  upon  a  conviction  the  offender 
may  suffer  as  long  a  term  of  imprisonment, 
as  well  as  adjudged  to  pay  a  fine,  as  in  any 
case  of  misdemeanor  cognizable  by  a  justice 
of  the  peace  that  is  criminal  in  its  nature. 
It  is  true  that  the  proceedings  for  the  en- 
forcement of  ordinances  have  always  been  re- 
^^arded  as  civil  actions,  but  where,  under  the 
.statute,  the  enforcement  is  sought  by  a  resort 
to  proceedings  which  are  carried  forward  in 
all  respects  as  criminal  cases  are  prosecuted, 
by  complaint  and  warrant,  and  where  the 
court  is  authorized  to  inflict  upon  the  offender 
not  only  the  fine,  and  imprisonment  for  its 
nonpayment,  but  also  imprisonment  aside 
from  a  pecuniary  fine,  I  have  no  doubt  that 
upon  a  trial  on  the  merits  the  offender  has 
been  as  much  in  jeopardy,  within  the  mean- 
ing of  that  term,  as  though  the  proceedings 
were  strictly  criminal." 

Minnesota. 

In  Minnesota  it  is  held  that  a  proceeding 
for  the  violation  of  a  municipal  ordinance 
which  "prohibits  the  furnishing  of  food  by 
licensed  liquor  dealers  in  connection  with  in- 
toxicating liquors  or  beverages"  and  provides 


that  the  offending  party  shall  be  punished  by 
a  fine  or  imprisonment,  is  a  criminal  pro- 
ceeding and  in  the  absence  of  any  statutory 
provision  no  appeal  can  be  taken  by  the  city. 
St.  Paul  V.  Stamm,  106  Minn.  81,  118  N.  VV. 
154. 

Mississippi. 

In  Mississippi  it  is  held  that  a  statute 
whereby  the  state  is  given  the  right  to  appeal 
in  certain  criminal  cases  where  the  defendant 
has  been  acquitted,  does  not  give  the  ri^^hi 
of  appeal  to  a  municipality  in  a  criminal 
prosecution  for  the  violation  of  an  ordinance. 
Water  Valley  v.  Davis,  73  Miss.  521,  19  8o. 
235. 

Missouri. 

In  Missouri  the  municipality  may  appeal 
from  an  acquittal  in  a  proceeding  for  the 
violation  of  an  ordinance.  Thus  in  St.  Louis 
v.  Bender,  248  Mo.  113,  154  S.  W.  88,  44 
L.R. A.  ( N.S. )  1072,  the  defendant  was  charged 
with  engaging  in  the  plumbing  business  with- 
out a  license  in  violation  of  a  city  ordinance, 
and  was  acquitted.  In  allowing  an  appeal  by 
the  city  from  the  judgment  of  acquittal,  the 
court  said:  "We  have  differentlv  defined  th<- 
suit  as  civil  or  quasi-civil.  We  have  applied 
in  a  way  the  criminal  procedure  to  such  ac- 
tionH,  but  we  have  always  entertained  an  ap- 
peal by  the  city  where  the  defendant  was 
discharged  of  liability.  When  a  defendant  ih 
acquitted  in  a  criminal  case  upon  a  trial 
either  before  court  or  jury  (as  in  a  misde- 
meanor he  could  be  so  tried  by  court,  if  hp 
waived  a  jury),  we  have  looked  upon  such 
acquittal  as  the  end  of  the  case.  The  state  in 
such  case  is  debarred  of  an  appeal.  But  as 
stated  above  when  the  municipality  loses  in 
one  of  these  city  actions  to  recover  a  penalty, 
the  courts  of  Missouri  have  always  enter- 
tained such  an  appeal.  If  the  case  is  sucii 
as  could  be  reviewed  upon  appeal  we  can  sor 
no  good  reason  for  saying  that  it  could  not 
be  reviewed  upon  a  writ  of  error." 

In  Kansas  City  v.  Clark,  68  Mo.  588,  af- 
firmed in  69  Mo.  28,  it  was  held  on  an  appeal 
by  the  city  from  a  judgment  acquitting  the 
defendant  in  a  prosecution  under  a  city  ordi- 
nance against  ^janiing  that  a  proceeding  for 
the  violation  of  the  ordinance  under  consid- 
eration was  a  civil  action,  and  as  such  the 
city  had  the  right  of  appeal.  To  the  same 
effect  see  Kansas  City  v.  Muhlback,  68  Mo. 
C38,  ami  8t.  Charles*  v.  Hackman,  133  Mo. 
634,  34  S.  W.  878. 

Though  the  action  is  brought  under  a  penal 
ordinance,  it  is  not  a  criminal  prosecution, 
and  by  exprass  provision  of  the  charters  of 
cities  of  the  third  class  an  appeal  may  hi* 
taken  by  either  party  in  cases  arising  under 
city  ordinances.    Poplar  Bluff  v.  Hill,  92  Mo. 
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App.  17.  See  also  St.  tx>ui8  v.  Marchel,  99 
Mo.  475,  12  S.  W.  1050.  In  St  Louis  v. 
White,  99  Mo.  477,  12  S.  W.  1050,  which  was 
an  action  by  a  city  to  recover  a  penalty  for 
the  violation  of  an  ordinance,  the  action  was 
treated  as  a  civil  action  so  far  as  concerned 
t)ic  plaintiff's  right  to  a  review  of  the  judg- 
ment. In  dismissing  an  appeal  by  the  city 
from  a  judgment  discharging  the  defendant 
in  the  court  of  criminal  correction,  it  was 
said:  "Neither  the  charter  of  St.  Louis  nor 
the  legislative  act  governing  proceedings  in 
the  St.  Louis  court  of  criminal  correction  ex- 
pressly authorizes  an  appeal  from  judgments 
in  favor  of  defendants  in  such  cases.  The 
latter  provides  for  an  appeal  by  defendant, 
but  the  only  means  of  a  review  given  to  a 
plaintiff  by  that  statute  is  writ  of  error. 
R.  S.  1879,  Appendix,  p.  1516,  sec.  20.  Tlic 
general  law  allowing  appeals  to  the  state  in 
criminal  causes  does  not  apply,  because  this 
£ction  is  not  of  that  nature,  and  even  if  it 
could  be  so  regarded  this  appeal  would  not 
come  within  its  terms.  R.  S.  1879,  sec.  1986. 
While  the  legislature  may  not  properly  de- 
prive litigants  of  their  right  to  have  such 
causes  reviewed  by  this  court  as  fiUl  within 
its  con.stitutional  jurisdiction  (Blunt  v.  Shep- 
pard,  1  Mo.  219),  yet  the  mode  to  be  pursued 
in  obtaining,  such  review  is  (speaking  gener- 
ally) a  proper  subject  of  legislative  regula- 
tion. Where,  as  here,  a  convenient  and  eflR- 
cient  one,  by  a  writ  of  error,  is  available,  no 
constitutional  right  of  plaintiff  is  infringed 
by  the  omission  of  the  legislature  to  provide 
for  an  appeal.  The  present  appeal  must, 
therefore,  be  dismissed  as  having  been  erro- 
neously allowed.''  See  also  St.  Louis  v.  Pahl, 
114  Mo.  32,  21  S.  W.  448;  State  v.  Smith, 
141  Mo.  1,  41  8.  W.  906. 

New  York. 

In  New  York  where  the  proceedings  of  the 
case  follow  the  methods  of  criminal  procedure 
and  in  no  way  conform  to  the  practice  in 
civil  actions,  no  appeal  will  lie  from  a  judg- 
ment acquitting  the  defendant  for  a  violation 
of  a  city  ordinance.  Hudson  v.  Granger,  23 
Misc.  401,  52  N.  Y.  S.  9. 

Ohio. 

In  Ohio  an  appeal  by  the  municipality  is 
allowtHl.  The  violation  of  a  municipal  ordi- 
nance is  not  strictly  speaking  a  crime,  nor  is 
it  a  criminal  proceeding,  but  quasi-criminal 
only.  The  offender  does  not  offend  against 
the  dignity  of  the  state,  but  against  the  mu- 
nicipal corporation  whose  ordinance  he  has 
violated.  He  is  not  prosecuted  by  the  state's 
attorney  but  by  the  solicitor  of  the  village 
or  city,  or  by  a  city  prosecutor  in  the  police 
court.  The  municipal  corporation  is  liable 
for  costs  in  case  of  acquittal,  while  the  state 


is  not.  State  v.  Rouch,  47  Ohio  St.  478,  25 
N.  E.  59.  To  the  same  effect  see  Van  Wert 
V.  Brown,  47  Ohio  St.  477,  25  N.  E.  59. 

Oklahoma. 

An  Oklahoma  statute  giving  to  the  state 
the  right  to  appeal  on  a  question  reserved  in 
a  criminal  case  is  held  in  the  reported  case 
not  to  extend  a  like  right  to  a  municipality 
to  appeal  in  a  prosecution  for  the  violation 
of  an  ordinance. 

0BEX30N. 

In  Oregon  the  acquittal  of  one  prosecuted 
by  complaint  and  warrant  in  a  proceeding 
for  the  violation  of  a  city  ordinance  is  beyond 
the  reach  of  any  process  by  review.  Portland 
V.  Erickson,  39  Ore.  1,  62  Pac.  753,  wherein 
the  court  said:  "Where,  under  the  statute 
and  ordinances,  enforcement  is  sought  by  re- 
sort to  proceedings  authorised  and  carried  on 
in  all  respects  as  criminal  cases  are  prose- 
cuted— by  complaint  and  warrant — and  where 
the  court  is  empowered  to  inflict  upon  the 
accused  not  only  a  fine,  which  may  be  fol- 
lowed by  imprisonment  for  its  nonpayment, 
but  also  imprisonment  aside  from  any  pecun- 
iary penalty  or  forfeiture,  such  proceeding 
becomes  so  far  criminal  in  its  nature,  and 
the  violation  of  the  ordinance  such  an  offense, 
that  a  person  acquitted  thereof  cannot  be 
again  put  in  jeopardy  for  the  same  offense: 
Northville  v.  Westfall,  75  Mich.  603,  42  N. 
W.  1068;  People  v.  Vinton,  82  Mich.  39,  46 
N.  W.  31.  Ordinance  No.  7133,  under  which 
the  complaint  is  preferred,  empowers  the  mu- 
nicipal court  to  impose  a  fine  upon  the  of- 
fender of  not  less  than  $25  nor  more  than 
$100,  or  to  imprison  him  for  a  term  of  not 
less  than  ten  nor  more  than  forty  days,  and 
to  cancel  any  license  he  may  have  to  engage 
in  business  under  the  ordinance.  Now,  while 
the  civil  action  may  extend  to  an  enforcement 
of  the  fine  and  forfeiture,  yet,  when  the  court 
is  authorized  to  go  beyond  this,  and  imprison 
the  accused,  without  affording  an  opportunity 
to  discharge  the  judgment  by  pecuniary  rec- 
ompense, then  there  is  the  creation  of  such 
an  offense  as  comes  within  the  inhibition  of 
the  constitution.  By  section  62  of  the  city 
charter  the  municipal  court  is  given  'juris- 
diction of  all  crimes  defined  by  ordinances  of 
the  City  of  Portland,  and  of  all  actions 
brought  to  enforce  or  recover  any  forfeiture 
or  penalty  declared  or  given  by  any  such 
ordinance;'  and  by  section  65  it  is  provided 
that  'all  proceedings  before  the  court  or  judge 
thereof,  including  all  proceedings  for  the  vio- 
ation  of  any  city  ordinance,  are  governed  and 
regulated  by  the  general  laws  of  the  state 
applicable  to  the  justices  of  the  peace,  or  jus- 
tices' courts  in  like  or  similar  cases,  except 
as  in  this  act  otherwise  provided.'    The  proce- 
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dure  in  the  Justices'  Code  is  by  complaint, 
wliich  is  deemed  an  indictment,  and  by  war- 
rant for  the  arrest  and  detention  of  the  ac- 
cused until  tried:  Hill's  Ann.  Laws,  §§  2132- 
2135,  inclusive.  Under  the  charter,  this  be- 
comes the  procedure  for  the  municipal  court 
(Ex  p.  McGec,  33  Ore.  ]65,  64  Pac.  1091), 
so  that  we  have  here  the  precise  conditions 
upon  which  Northville  v.  Westfall,  76  Mich. 
603,  42  N.  W.  1068,  and  People  v.  Vinton,  82 
Mich.  39,  46  N.  W.  31,  are  founded;  and  we 
are  disposed  to  follow  them,  as  they  extend 
the  protection  of  the  constitution  to  all  cases 
affecting  the  life,  limb,  or  liberty  of  the  per- 
son, according  to  its  true  intendment.  It  was 
'founded,'  says  Mr.  Justice  Nisbet  in  State  v. 
Jones,  7  Ga.  422,  *in  the  humanity  of  the 
law,  and  in  a  jealous  watchfulness  over  the 
rights  of  the  citizen  when  brought  in  unequal 
contest  with  the  state.' " 


behalf  of  the  plaintiff."     To  the  same  effect 
see  Boscobel  v.  Bugfoee,  41  Wis.  59. 

Wyoming. 

In  Wyoming  a.  prosecution  for  the  viola- 
tion of  an  ordinance  is  so  far  criminal  that 
no  review  at  the  instance  of  the  municipality 
is  allowed.  Sheridan  ▼.  Cadle  (Wyo.)  157 
Pac  892. 


STATE    EX    REL.    ATTORNEY    GEH- 


V. 

PRATT. 


Washington. 

In  Washington  a  review  by  certiorari  is 
apparently  allowed  to  the  municipality.  In 
Seattle  v.  Pearson,  16  Wash.  575,  46  Pac. 
1053,  the  city  brought  certiorari  to  the  supe- 
rior court  to  review  an  order  discharging  a 
defendant  for  violating  an  ordinance.  The 
judgment  of  the  lower  court  was  set  aside, 
and  on  appeal  by  the  defendant,  the  right  of 
the  city  to  review  the  proceedings  of  the 
lower  court  Was  upheld.  The  court  said: 
"The  first  contention  of  appellant  is  that  cer- 
tiorari  does  not  lie  in  a  case  of  th;^  ':ind; 
that  the  ordinance,  being  quasi-civil  in  its 
nature,  the  respondent,  the  city  of  Seattle, 
had  a  remedy  by  appeal.  We  think,  under 
the  best  authorities,  this  is  not  a  quasi-civil 
action,  but  that  it  is  either  criminal  or  quasi- 
criminal." 

West  Viboinia. 

In  West  Virginia  a  municipality  is  not  en- 
titled to  review  an  acquittal  had  in  a  pro- 
ceeding for  the  violation  of  an  ordinance 
though  it  is  based  on  the  invalidity  of  the 
ordinance.  Pliilippi  v.  Kittle,  56  W.  Va. 
348,  49  S.  £.  238. 

Wisconsin. 

In  Wisconsin  a  municipality  is  not  entitled 
to  appeal  from  an  acquittal  in  a  proceeding 
for  violating  an  ordinance.  Platteville  v. 
McKernan,  64  Wis.  487,  11  N.  W.  798,  where- 
in the  rule  was  stated  as  follows:  "Where  a 
city  or  village  ordinance  prohibits  that  which 
is  a  crime  or  misdemeanor,  and  punishable  at 
common  law  or  by  statute,  and  prescribes  a 
penalty  for  its  violation  by  a  line,  and,  con- 
ditionally, imprisonment,  the  action  to  re- 
cover such  penalty  is  quasi-criminal,  and  can- 
not be  brought  to  this  court  by  appeal  on 
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Public   Officers  —   RemoTal   —  Intoxi* 
cation. 

Where  an  officer  of  the  kinds  enumerated 
in  Const.  1901,  §§  173,  176,  relating  to  im- 
peachments, is  an  habitual  drinker,  he  is 
subject  to  removal  under  the  provision  of 
section  173  that  "intemperance  in  the  use 
of  intoxicating  liquors  or  narcotics  to  such 
an  extent,  in  view  of  the  dignity  of  the  office 
and  importance  of  its  duties,  as  unfits  the 
officer  for  the  discharge  of  such  duties,"  shall 
authorize  his  removal  from  office. 

[See  note  at  end  of  this  case.] 

Same. 

"Intemperance,"  as  the  term  is  used  in 
Const.  1901,  §  173,  providing  that  such 
intemperance  in  the  use  of  intoxicating  liq- 
uors or  narcotics,  in  view  of  the  dignity  of 
the  office  and  importance  of  its  duties,  as 
unfits  the  officer  for  the  discharge  of  such 
duties,  shall  be  ground  for  his  removal  from 
office,  means  such  immoderate  use  of  intoxi- 
cants or  narcotics,  in  view  of  the  dignity 
of  the  office  and  of  the  nature  and  importance 
of  its  duties,  as  unfits  the  officer  for  the 
discharge  of  such  duties,  and  hence  must 
vary  with  the  grade  of  the  office  and  nature 
and  importance  of  its  duties. 

[See  note  at  end  of  this  case.] 

Same. 

Proof  that  a  judge  of  probate  haA  been 
for  many  years  during  his  incumliency  of 
the  office  an  almost  constant  alcoholic  drink- 
er, that  such  indulgence  has  injuriously  af- 
fected his  mental  and  moral  faculties  and 
normal  sensibilities,  that  his  personal  con- 
duct evidences  a  well-nigh  reckless  disregard 
of  or  indifference  to  his  own  welfare  and  the 
dignity  of  his  position,  authorizes  his  re- 
moval from  office  under  Const.  1901,  §  173. 

[See  note  at  end  of  this  case.] 


STATE  V. 

192  Ala 

Original  petition  by  State,  on  relation  of 
W.  L.  Martin,  Attorney  General,  against  W. 
L.  Pratt,  probate'  judge  of  Bibb  county  to 
impeach  and  remove  respondent  from  office. 
The  facts  are  stated  in  the  opinion.     Obdeb 

OF   REMOVAL. 

W.  L.  Martin,  W.  H.  Mitchell  and  J,  F. 
Thompson   for   petitioner. 

Hill,  mil,  Whiting  d  Stem,  W.  H.  Cooper, 
J,  T.  Fuller  and  J.  F,  Ellison  for  respondent. 

[119]  McClhxlan,  J. — The  respondent,  W. 
L.  Pratt,  is  the  judge  of  probate  of  the  county 
of  Bibb.  Pursuant  to  the  recommendation 
of  the  grand  jury  of  that  county,  presented 
under  and  in  virtue  of  Code,  §  7124,  7125, 
the  respondent's  impeachment  is  sought  by 
the  state  of  Alabama,  on  the  relation  of  its 
Attorney  General. 

(1)  The  single  charge  preferred  against 
the  officer  is  grounded  in  this  provision  of 
section  173  of  the  Constitution  of  1901:  ''In- 
temperance in  the  use  of  intoxicating  liquors 
or  narcotics  of  such  an  extent,  in  view  of 
the  dignity  of  the  office,  and  the  importance 
of  its  duties,  [120]  as  unfits  the  officer  for 
the  discliarge  of  such  duties." 

The  quoted  provision  of  the  organic  law 
was  the  expression  of  a  particular  intent  to 
establish  a  different  grade  of  intemperance, 
for  the  purpose  authorizing  and  requiring 
the  impeachment  of  officers,  to  that  of  habitu- 
al drunkenness,  as  prescribed  in  the  Constitu- 
tion of  1875.  State  v.  Latham,  174  Ala.  281, 
61  So.  351.  It  appears  from  the  minority 
report  of  the  committee  on  impeachment  of 
the  constitutional  convention  of  1901  (Journ- 
al, pp.  708-711)  that  the  majority  report 
of  the  committee  recommending  the  adoption 
of  what  is  now  section  173  of  the  Constitu- 
tion intended  by  the  quoted  provision  thereof 
to  remedy  the  condition  made  by  the  decision 
of  this  court  in  State  v.  Robinson,  111  Ala. 
482,  20  So.  30,  interpreting  and  applying  the 
provision  of  the  Constitution  of  1875  wherein 
habitual  drunkenness  was  constituted  a 
ground  of  impeacliment.  Since  the  departure 
wrought  by  the  stated  change  thus  made  in 
the  present  Constitution  eliminates  habitual 
drunkenness  as  the  essential  degree  of  in- 
temperance requisite  to  impeach  an  officer, 
it  is  no  longer  specially  important  to  consider 
the  subject  with  reference  thereto,  except  to 
say  that,  of  course,  if  an  officer  of  the  kinds 
enumerated  in  sections  173  to  175  of  the  pres- 
ent Constitution,  is  shown  to  be  an  habitual 
drunkard,  he  is  within  the  quoted  provision 
of  section  173,  and  is  due  ta  be  removed  from 
office. 

(2)  In  the  Latham  case,  cited  above,  this 
court  entered  upon  the  interpretation  of 
the  quoted  provision  of  the  organic  law;  and 
the  following  propositions  were  therein  estab- 


PRATT.  991 

.  lis. 

lished  by  the  unanimous  judgment  of  this 
court  as  then  constituted:  (a)  That  a  less 
degree  of  intemperance  in  the  use  of  intoxi- 
cants or  of  narcotics  by  an  officer  will  now 
require  the  removal  of  the  offending  [121] 
officer  than  was  requisite  when  habitual 
drunkenness  was  the  prerequisite  to  removal 
because  of  intemperance;  (b)  that  an  oc- 
casional lapse  into  intoxication,  however  rep- 
rehensible it  may  be,  "does  not  reach  the 
degree  of  obliquity  aimed  at  by  the  Constitu- 
tion;" (c)  that  an  officer's  intemperance  may 
be  such  as  to  render  him  removable  therefor, 
even  though  he  has  never  been  what  is  com- 
monly called  "drunk;"  (d)  that,  within  the 
contemplation  and  effect  of  the  quoted  pro- 
vision of  the  Constitution,  an  officer  may  de- 
serve removal  from  his  office  even  thousrh  it 
cannot  be  said  he  is  incompetent  to  perform 
its  duties,  and  that  "unfitness,"  within  the 
purview  of  that  provision,  is  not  synonymous 
with  "incompetency"  to  discharge  the  duties 
of  the  office  (see  Lowe*s  Case,  defining  "in- 
competency," as  set  out  in  State  v.  Martin, 
180  Ala.  467,  468,  61  So.  491) ;  (e)  that  the 
unfitness  contemplated  by  the  quoted  pro- 
vision of  the  Constitution  may  be  manifested, 
and  may  occur  by  reason  of  an  intemperance 
of  the  officer  whereby  he,  through  himself, 
brings  "into  disrepute  the  administration  of 
the  high  office  which  he  holds,  or  presents 
before  the  people  a  man  so  debauched  by  the 
[use  of]  drugs  or  liquors  as  to  be  unfit  to 
discharge  the  duties,  or  as  to  render  him 
liable,  .  .  .  to  fail  to  rise  to  the  dignified 
discharge  of  the  duties  of  his  office;"  (f) 
and,  according  to  the  quoted  provision  of  the 
Constitution,  that  the  intemperate  use  of  in- 
toxicants or  narcotics  by  an  officer  may  ren- 
der him  unfit  for  the  discharge  of  the  duties 
of  his  office  if  thereby  his  mental  or  moral 
faculties  have  become  degraded. 

The  quoted  provision  of  the  Constitution 
graduates  the  degree  of  intemperate  use  of 
intoxicants  and  narcotics,  requiring  removal 
from  office,  according  to  the  dignity  of  the 
office  and  the  nature  and  importance  of  its 
duties.  This  is  manifest  from  the  language 
of  the  [122]  provision.  In  no  event  does  it 
authorize  removal  of  an  officer  whose  intem- 
perance has  not  rendered  him  unfit  for  the 
discharge  of  his  duties,  as  the  want  of  fitness 
has  been  stated  on  the  authority  of  Latham's 
case,  as  reaffirmed  herein  above.  Intemper- 
ance of  the  officer,  as  that  affects  his  fitness 
to  perform  the  duties  of  the  particular  office, 
is  tlie  basic  idea  in  the  provision;  and  it  is 
a.gainst  intemperance,  in  that  relation  and 
with  the  defined  effect,  that  the  Constitution 
directs  an4  must  be  given  its  force.  Neither 
an  abstract  definition  of  "intemperance"  nor 
of  "capability"  to  discharge  the  duties  of  the 
particular  office  can  be  fully,  unrestrictedly 
availed   of   in   the   interpretation   or   in   the 
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practical  administration  of  this  provision  of 
the  organic  law;  for  the  expression  is  of  a 
composite  idea,  and  the  method  and  means 
of  that  expression  effect  to  qualify  and  to  in- 
terrelate the  tenns  constituting  the  provision. 
Tlie  intemperance  contemplated  as  being  es- 
sential to  the  authority  to  remove  an  officer 
is  made  by  the  provision  to  depend  in  char- 
acter and  in  degree  (not  below  unfitness  for 
the  discharge  of  the  duties  of  the  office  under 
inquisition)  upon  the  dignity  of  the  office 
and  the  nature  and  the  importance  of  its 
duties.  It  is  hence  established  by  the  pro- 
vision that  the  intemperance  requisite  to 
removal  must  vary  with  the  grade  of  the 
office  and  the  nature  and  the  importance  of 
its  duties;  and^  in  necessary  consequence,  the 
degree  of  intemperance  which  will  autnorize 
removal  decreases  as  the  dignity  of  the  office 
and  the  nature  and  the  importance  of  its 
duties  are  elevated  and  stand  in  the  scale  of 
rank  in  official  service;  but  the  decrease  of 
the  degree  of  intemperance,  in  inverse  order 
to  the  elevation  of  the  dignity  of  the  office 
and  of  the  nature  and  the  importance  of  its 
duties,  cannot  descend  below  the  point  where 
the  intemperance  indulged  does  not  render 
the  officer  unfit  [123]  for  the  discharge 
of  the  duties  of  his  office.  "Intemperance/* 
as  employed  in  this  provision  of  the  Consti- 
tution, means,  as  the  provision,  in  substance, 
<iays,  such  immoderation  in  the  use  of  in- 
toxicants or  narcotics,  in  view  of  the  dignity 
of  the  office  and  of  the  nature  and  the  im- 
portance of  its  duties,  as  unfits  the  officer 
for  the  discharge  of  its  duties. 

(3)  As  stated,  the  officer  here  on  trial  is 
a  judge  of  probate.  In  the  Latham  case 
the  respondent  was  a  sheriff,  the  highest  pure- 
Iv  executive  officer  of  a  countv.  Under  our 
laws  the  office  of  judge  of  probate  is  the  most 
exalted  of  county  offices.  Its  functions  and 
duties  are  important  in  a  very  high  sense. 
These  functions  and  duties  are  multiform  and 
manifold.  Among  them  are  those  of  a  strict- 
ly judicial  nature;  those  of  an  executive 
nature  and  those  of  a  legislative  nature. 
Some  of  these  duties  and  functions  may  ap- 
propriately  be  stated:  The  judge  of  probate 
has  jurisdiction  in  his  county  of  matters  of 
administration  of  estates  of  decedents  and 
of  orphans,  and  of  those  under  disabilities; 
of  the  trial  of  certain  grades  of  criminal  of- 
fenses of  the  trial  of  contests  of  wills;  pro- 
ceedings with  respect  to  the  establishment  of 
public  roads;  and  of  proceedings  having  in 
view  the  creation  of  stock-law  districts.  The 
judge  of  probate  has  duties  with  respect  to 
the  holding  of  various  kinds  of  elections,  and, 
in  some  instances,  the  hearing  of  contests 
tliereof.  He  is  generally,  as  in  this  instance, 
a  member  of,  and  presides  over,  the  county 
j^overning  body.  This  body  has  large  and 
Important  functions  and  duties,  particularly 


with   reference   to   the   fiscal   affairs  of  the 
county.    He  is  the  issuer  of  warrants  of  the 
county    to    discharge   the    county's    properly 
audited  or  existing  obligations.     The  county 
governing  body  also  usually  determines  the 
disposition  to  be  made  of  county  convicts,  and 
the  contracts  under  which   such    [124]    con- 
victs are  let  or  are  employed.     That   body 
also  usually  has  under  its  care  the  construc- 
tion, repair,  and  maintenance  of  the  public 
roads,  and  the  supervision,  care,  and  repair 
of  the  public  property  of  the  county.     The 
judge  of  probate  is  the  custodian  of  the  regis- 
tration books  of  the  county,  and   his  duty 
is  to  see  that  the  registration  of  instruments 
that  may  be  recorded  are  recorded.     He   is 
the  officer  authorized  to  issue  various  kinds 
of  licenses,  and  to  collect  and  to  remit   to 
the  proper  officer  license  fees.    He  is  the  dis- 
tributor of  warrants  for  pensions  awarded  to 
those  entitled  thereto.    He  is  obliged  to  per- 
form  vitally   important  duties  with   respect 
to  the  system  for  the  assessment  of  taxes  and 
for  the  collection  thereof  in  certain  cases  of 
delinquency  where  sales  of  property  are  de- 
creed by  him ;  and,  in  addition,  he  has  further 
duties  in  respect  of  the  redemption  and  of 
the  purchase  of  lands  sold  for  taxes.     He  Is 
also  a  conservator  of  the  peace.     He  is  the 
custodian  of  the  jury  box.    Other  of  the  duties 
and  functions  of  a  judge  of  probate  might  be 
enumerated.      Those    indicated    will    readily 
suffice  to  disclose  the  high  dignity  and  the 
great  importance  and  the  serious  nature  of 
the  duties  of  the  office.     Such  powers,  duties, 
and  functions  as  are  attached  to  the  office  by 
law    necessarily    reflect    upon   an    incumbent 
thereof  a  dignity  and  an  honor  and  an  im> 
portance,    generally    noted    and    entertained, 
that  deserves  to  be,  and  must  be,  maintained 
and  sustained  by  the  incumbent  in  order  that 
the  trust  to  which  he  is  related  and  which  is 
committed  to  him  may  be  justified,  and  not 
degraded  or  impaired. 

It  has  been  conclusively  proven,  if,  indeed, 
not  really  conceded  by  the  respondent,  that 
Judge  Pratt  has  been  for  many  years,  durin«; 
his  incumbency  of  this  office,  which  began 
in  the  year  1898,  a  very  constant  alcoholic- 
drinker.  The  evidence  leaves  no  doubt  that 
this  [125]  character  of  continued  indulgence 
has  had  its  effect  upon  the  respondent*8 
mental  and  moral  faculties  and  more  normal 
sensibilities.  According  to  the  evidence,  his 
personal  conduct,  even  in  recent  months, 
evincing  a  well-nigh  reckless  disregard  of, 
or  indifference  to,  his  own  welfare  and  the* 
dignity  of  his  position  in  the  community,  and 
of  the  most  obvious  proprieties,  confirms  the 
conclusion  that  the  respondent's  long-con- 
tinued use  of  intoxicants  has  had  a  profound 
and  unfortunate  effect  upon  him.  Under  this 
condition  of  established  fact  in  respect  of 
the  personal  habits  und  conduct  of  the  man. 
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the  only  remaining  inquiry,  under  the  issues 
made  b}'  the  charge  against  the  officer,  is 
whether  the  respondent's  intemperance  is  of 
the  degree  defined  in  the  Constitution,  en- 
tailing the  effect  to  unfit  him  for  the  dis- 
charge of  the  duties  of  the  office. 

One  hundred  and  fourteen  witnesses  have 
testified  before  the  court  on  the  issues  stated. 
A  detailed  discussion  of  the  evidence  is  as 
unnecessary  as  it  is  undesirable.  It  has 
been  caremlly  considered.  Tlie  opinion  pre- 
vails, and  that  witliout  any  reasonable  doubt, 
that  the  respondent  is  so  intemperate  in  the 
use  of  intoxicants,  in  view  of  the  dignity  of 
the  office  of  judge  of  probate  and  of  the  nature 
and  importance  of  its  duties,  as  to  unfit  him 
for  the  discharge  thereof.  The  charge  is 
sustained,  and  the  respondent  must,  under  the 
Constitution's  mandate,  be  removed  from  the 
office  of  juoge  of  probate. 

Anderson,  C.  J.,  and  Somerville,  Gardner, 
and  Thomas,  JJ.,  concur. 

Sayre,  J.  [dissenting), — I  am  not  dis- 
posed to  raise  any  question  about  the  state- 
ment of  the  law  to  be  found  in  the  majority 
opinion.  It  suffices  for  my  [126]  purpose  to 
repeat  the  language  of  the  Constitution, 
which  is  not  of  difficult  comprehension.  That 
instrument  says:  That  a  judge  of  the  pro- 
bate court  "may  be  removed  from  office  for 
wilful  neglect  of  duty,  corruption  in  office, 
incompetency,  or  intemperance  in  the  use 
of  intoxicating  liquors  or  narcotics  to  such 
an  extent,  in  view  of  the  dignity  of  the 
office  and  importance  of  its  duties,  as  unfits 
the  oflacer  for  the  discharge  of  such  duties, 
or  for  any  offense  involving  moral  turpitude 
while  in  office,  or  committed  under  color 
thereof,  or  connected  therewith." 

The  sole  charge  brought  against  defendant, 
by  the  information  and  the  evidence  in  sup- 
port of  it,  is  that  he  has  been  guilty  of  in- 
temperance in  the  use  of  intoxicating  liquors 
to  such  an  extent,  in  view  of  the  dignity 
of  his  office  and  the  importance  of  its  duties, 
as  unfits  him  for  th€  discharge  of  its  duties; 
and  the  question  of  fact  involved  is  whether 
the  evidence  showa  beyond  a  reasonable  doubt 
that  he  has  been  guilty  as  charged. 

We  know  nothing  of  Judge  Pratt  or  the 
manner  in  which  he  has  discharged  the  duties 
of  his  office,  except  as  we  have  learned  these 
things  from  the  testimony  taken  on  the  trial. 

A  large  majority  of  the  witnesses,  a  numer- 
ous, substantial,  and  honest-looking  body  of 
his  neighbors,  men  who  have  on  frequent  occa- 
sions had  official  business  with  him,  have 
testified  to  facts  which  show  to  my  entire 
satisfaction  that  during  the  17  years  of  his 
incumbency  in  tho  office  of  probate  judge  the 
actual  duties  of  that  office,  manifold  and 
important  as  they  are,  have  been  discharged 
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believe  I  may  safely  say  with  an  uncommon — 
degree  of  intelligence,  faithfulness,  and  effi- 
ciency. Quite  a  number  of  the  witnesses  have 
laid  peculiar  stress  upon  tlie  considerate  care 
defendant  has  given  to  the  business  of  widows 
and  orphans  in  his  [127]  court.  As  I  recall  the 
testimony,  only  three  or  four  of  the  cloud 
of  witnesses  who  testified  on  either  side  found 
any  fault  with  his  actual  discharge  of  any 
of  the  duties  of  the  office.  Two  of  these, 
lawyers,  who  had  been  disappointed  in  the 
result  of  their  cases,  gave  their  opinion  that 
defendant's  rulings  on  a  certain  occasion  in 
the  county  court  were  improper  and  absurd; 
but,  so  far  as  I  could  see  upon  the  whole 
evidence  touching  that  particular  occasion, 
the  judge  had  good  and  substantial  reasons 
for  the  rulings  of  which  these  witnesses  com- 
plained. Two  or  three  others  testified  to 
some  alleged  derelictions  which  could  only 
be  magnified  into  importance  by  the  narrow 
and  partisan  judgment  of  witnesses  harboring 
petty  grievances.  Notwithstanding  what 
these  few  out  of  more  than  a  hundred  wit- 
nesses have  testified,  it  is,  in  my  judgment, 
established  by  the  overwhelming  weight  of 
the  evidence  that  defendant  has,  in  fact,  and 
down  to  the  day  of  his  trial,  discharged  the 
duties  of  his  office  with  a  becoming  degree 
of  dignity,  intelligently,  faithfully,  and  effi- 
ciently. How,  then,  is  he  unfit  within  the 
meaning  of  the  Constitution? 

It  is  conceded  that  an  officer  may  by  his 
conduct,  apart  from  the  duties  of  his  office, 
render  himself  morally  unfit.  It  is  also  con- 
ceded that  the  evidence  in  this  case  goes  to 
show  that  defendant  is  an  habitual  drinker, 
and  has  been  ever  since,  and  perhaps  before, 
he  was  put  into  office,  but  not  habitually  to 
excess.  The  answer  to  the  accusing  force  of 
this  habit  is  the  fact  that  he  has  nevertheless 
discharged  the  duties  of  his  office  in  the 
manner  stated  above.  And  that  fact,  in  mv 
judgment,  goes  far  towards  establishing 
defendant's  moral  fitness.  However,  on  some 
10  or  12  occasions  defendant  has  been  obvi- 
ously intoxicated  to  a  degree  that  impaired 
his  mental  and  physiciil  faculties.  Proof  of 
these  [128]  instances  has  been  the  outcome 
of  an  investigation  that  some  motive  has 
spurred  to  extraordinary  diligence,  and  which 
seems  to  have  followed  every  detail  of  de- 
fendant's life  at  home  and  abroad  for  the  last 
seven  years.  About  half  of  them  appear  to 
have  occurred  while  defendant  was  on  visits 
to  Montgomery  and  Tuscaloosa.  Some  of 
them  seem  to  have  found  occasion  in  the  an- 
ger and  irritation  caused  by  the  preparation 
of  this  prosecution,  which  has  been  on  foot 
for  some  time,  and  which  defendant  has  un- 
wisely, and,  I  think,  unfortunately  for  him- 
self, met  with  stubborn  resentment,  rather 
than  with  prudent  policy.  Charity  of  opin- 
ion as   to   these  lapses   from   propriety  and 
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dignity  need  not  be  unstrained;  there  is  no 
wholly  sufficient  excuse  for  any  of  them; 
they  are  reprehensible,  and  appear  particu- 
larly so  when  brought  in  mass  under  critical 
judgment  and  without  due  regard  to  the  time 
over  which  they  have  been  spread.  It  is  clear 
upon  the  whole  evidence  that  defendant  has 
not  the  habit  of  intoxication.  State  v.  Lat- 
ham, 174  Ala.  281,  61  So.  351.  It  is  clear  to 
my  mind  also  that  defendant  has  not  under- 
gone any  profound  change  of  mental  or  moral 
constitution.  I  am  of  the  opinion  that  he  is 
as  well  fit  for  the  oflice  as  he  ever  was.  Con- 
sidering, then,  his  fine  record  in  the  actual 
performance  of  the  duties  of  his  office  the 
detached  nature  of  his  indiscretions  which 
have  been  scattered  over  a  number  of  years, 
and  that  occasional  lapses,  however  repre- 
hensible, do  not  reach  the  degree  of  obliquity 
aimed  at  by  the  Constitution,  as  this  court 
has  said  (State  ▼.  Latham,  supra),  I  have 
not  been  able  to  reach  an  abiding  conviction 
that  defendant's  mental  or  moral  character 
has  been  so  impaired  or  degraded  by  intoxi- 
cation as  to  render  him  unfit  for  the  official 
duties  which  have  been  repeatedly  committed 
to  him  by  his  fellow  citizens  of  Bibb  county 
and  on  these  considerations  [129]  have  felt 
constrained  to  diflfer  from  the  majority  of 
the  court,  and  to  vote  for  an  acquittal,  as  I 
believe  the  whole  court  did  in  a  case  very 
much  like  this  (State  v.  Latham,  supra). 

I  am  authorized  to  say  that  Judge  May- 
field  concurs  in  these  views. 


NOTE. 

The  reported  case  applies  a  constitutional 
provision  differing  somewhat  from  the  gen- 
eral rule  as  to  the  degree  of  intemperance 
which  will  warrant  the  removal  of  a  public 
officer,  and  authorizing  a  removal  for  intem- 
perance "to  such  an  extent  in  view  of  the 
dignity  of  the  office  and  the  importance  of 
its  duties  as  unfits  the  officer  for  the  dis- 
charge of  such  duties."  The  court  holds  that 
the  evidence  before  it  establishes  the  use  of 
intoxicants  by  a  judge  of  probate  to  an  ex- 
tent requiring  his  removal  under  that  pro- 
vision. The  cases  discussing  intoxication  as 
a  ground  for  the  removal  of  a  public  officer 
are  collated  in  the  note  to  State  v.  Henderson, 
Ann.  Cas.  1912A  1286. 


GBiFFnr 

v. 
BUSSELL. 


Georgia  Supreme  Court — November  12,  1915 


14:4:  Ga.  276;  87  8.  JB.  10. 


Automobiles  —  Personal  lajvir  —  lia- 
bility of  Owner  for  HesliKonoe  o£ 
Son. 

A  petition  alleged,  in  brief,  as  follows:  A 
woman  owned  an  automobile,  and  had  & 
minor  son.  She  allowed  her  son  to  run  and 
operate  the  car.  On  a  day  named  the  minor 
son  was  the  chauffeur  in  charge  of  the  car, 
operating  it  for  his  mother,  the  owner,  and 
running  it  on  the  public  road  with  the 
knowledge  and  consent  of  his  mother.  The 
boy,  "who  was  the  agent  of  the  said  [owner], 
as  hereinbefore  alleged,  driving  said  car." 
negligently  caused  it  to  collide  with  a  buggy 
in  which  the  plaintiff  was  riding,  causing 
injury  to  him  and  to  the  buggy  and  harness. 
The  injury  was  caused  by  the  carelessness 
and  negligence  and  by  acts  and  omissions  to 
act  on  the  part  of  the  mother  and  on  the 
part  of  the  son,  "her  agent  and  chauffeur  in 
charge  of  said  car."  By  amendment  the 
plaintiff  added  the  following:  "Defendant 
kept  said  automobile  for  the  comfort  and 
pleasure  of  her  family,  including  Jim  Russell 
[the  son],  a  member  of  said  family.  He  was 
driving  said  automobile  at  the  time  of  the 
injury  herein  complained  of,  and  was  driving" 
the  same  for  the  comfort  and  pleasure  of 
himself  and  friends,  who  were  riding  with 
him,  by  and  with  the  consent  of  the  owner 
of  said  car,  the  defendant."  It  is  held  that 
such  petition  was  not  subject  to  general  de- 
murrer. 

[See  note  at  end  of  this  case.] 

Damases  —  Pleading  Speeial  Dantaco. 

A  paragraph  in  a  complaint  for  personal 
injuries  which  alleges  that  the  plaintiff's  ex- 
penses for  physician  and  surgeon  and  medi- 
cine  were   "$ "   is   defective. 

Words  and  Phrases  —  Business. 

The  word  "business"  is  commonly  em- 
ployed in  connection  with  an  occupation  for 
livelihood  w  profit,  but  is  not  limited  to 
such  pursuits. 

Error  to  Superior  Court,  Crisp  county: 
Gbohoe,  Judge. 

Action  by  G.  E.  Griffin,  plaintiff,  against 
Mrs.  A.  E.  Russell,  defendant.  Judgment  for 
defendant.    Plaintiff  brings  error.    Revebsed. 


[276]  G.  E.  Griffin  filed  a  suit  against  Mrs. 
A.  K.  Russell,  to  recover  damages,  allecring, 
among  other  things,  as  follows:  The  defend- 
ant is  the  owner  of  an  automobile,  which  she 
allows  her  minor  son  to  nm  and  operate.  On 
a  day  named   the  defendant's  son  was  the 
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chauffeur  in  charge  of  the  car,  operating  it 
for  the  defendant,  the  owner  thereof,  and 
running  it  on  the  public  road  with  the  knowl- 
edge and  consent  of  the  owner.  While  the 
plaintiff  was  traveling  in  his  buggy  along 
the  public  road,  the  defendant's  minor  son, 
who  was  her  agent,  driving  the  car,  negli- 
gently caused  it  to  run  against  the  buggy, 
injuring  the  plaintiff,  the  buggy,  and  the 
harness.  The  damage  done  to  tlie  buggy  was 
$75,  and  that  done  to  the  harness  was  $15. 
The    plaintiff's   expenses   for   physician    and 

surgeon  and  medicine  were  $ .     He  has 

l)cen  permanently  injured,  and  lays  his  dam- 
ages at  $2500.  The  defendant  was  negligent 
in  the  following  respects:  In  allowing  her 
minor  son  to  operate  the  car  on  the  public 
road;  in  allowing  him  to  operate  and  run  the 
car  at  a  high  and  dangerous  rate  of  speed; 
in  allowing  him,  her  agent  and  chauffeur  in 
charge  of  the  car,  to  operate  it  on  a  public 
highway  at  such  a  rate  of  speed  as  was 
obviously  dangerous  to  the  plaintiff  and  other 
travelers  on  the  public  road;  in  allowing  him, 
while  operating  the  car  by  and  with  her 
consent,  to  run  it  at  such  a  rate  of  speed 
and  in  such  a  manner  as  was  obviously  dan- 
gerous to  the  plaintiff  and  other  travelers, 
and  in  utter  disregard  of  their  rights;  in 
allowing  him,  her  agent  and  chauffeur  in 
charge  of  and  operating  the  car  by  and  with 
her  consent,  wilfully  and  wantonly,  in  utter 
disregard  of  the  plaintiff's  rights,  to  run  the 
ear  against  the  plaintiff's  buggy  at  sucli  a 
rate  of  speed  as  was  obviously  dangerous. 

The  defendant  demurred  generally  and  spe- 
cially to  the  petition.  A  number  of  the 
grounds  of  the  demurrer  merely  alleged  that 
each  of  certain  paragraphs  in  the  petition, 
specifying  them  by  number,  did  not  set  out 
a  cause  of  action.  Certain  paragraphs  were 
demurred  to  on  the  ground  that  it  was 
not  stated  what  were  the  duties  of  the  plain- 
tiff's minor  son  as  her  agent,  or  what  duties  * 
he  was  performing  for  her  at  the  time  of  the 
alleged  negligent  injury.  [277]  The  paragraph 
containing  the  allegation  as  to  the  expenses 
for  physician  and  surgeon  and  medicine  in 
the  sum  of  $  was  demurred  to  because 

it  did  not  allege  the  amount  paid  as  doctor's 
bills  and  to  whom  paid;  and  the  paragraph 
alleging  the  damage  to  the  buggy  and  harness 
was  demurred  to  because  it  did  not  specify 
or  itemize  the  damage  alleged  to  have  been 
done  to  them.  The  plaintiff  amended  his 
petition  by  adding  two  paragraphs.  The  first 
was  as  follows:  "Defendant  kept  said  auto- 
mobile for  the  comfort  and  pleasure  of  her 
family,  including  Jim  Russell,  a  member  of 
said  family.  He  was  driving  said  automobile 
at  the  time  of  the  injury  herein  complained 
of,  and  was  driving  the  same  for  the  comfort 
of  himself  and  friends,  who  were  riding  with 
him,  by  and  with  the  consent  of  the  owner 
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of  said  car,  the  defendant."  The  second  was 
as  follows:  "The  defendant  kept  said  auto- 
mobile for  the  purpose  of  hire,  and  the  said 
Jim  Kussell,  who  was  in  charge  of  said  car 
at  the  time  of  the  injury  herein  complained 
of,  was  acting  as  chauffeur  and  driver  of  said 
car,  and  did  act  as  chauffeur  and  driver  of 
said  car  by  and  with  the  consent  and  knowl- 
edge of  defendant  herein  when  said  car  was 
hired  for  the  purpose  of  carrying  passengers, 
and  said  Jim  Russell  was  at  all  times  in 
charge  of  said  car  by  and  with  the  consent  of 
said  defendant."  Another  allegation  in  the 
jjroposed  amendment  was  not  allowed. 

Ilie  presiding  judge  sustained  the  de- 
murrer, passing  the  following  order:  "The 
within  demurrer  having  been  submitted  to 
the  court  for  determination,  and  the  plaintiff 
having  disclaimed  any  purpose  of  alleging 
specific  knowledge  and  consent  by  the  de- 
fendant of  the  injury  complained  of.  the 
demurrer  is  sustained  upon  each  and  every 
ground  thereof,  and  the  petition  stricken." 
The  plaintiff  excepted. 

J.  T,  Hill  for  plaintiff  in  error. 

F.  G.  Boatright  for  defendant  in  error. 

Lumpkin,  J.    (after  stating  the  foots). — 
1.  In  passing  upon  a  demurrer  to  a  peti- 
tion, the  petition  and   demurrer  are   to  be 
considered,    not    oral    admissions.      Hicks    v. 
Beacham,  131  Ga.  89,  62  S.  £.  45. 

It  may  be  taken  as  settled  law  in  this 
State  that  a  father  is  not  liable  for  the  tort 
of  a  minor  child,  with  which  he  was  in  no 
way  connected,  which  he  did  not  ratify,  and 
from  which  he  did  not  derive  any  benefit, 
merely  because  of  the  relation  of  parent  and 
[278]  child.  Chastain  v.  Johns,  120  Ga. 
977,  48  S.  E.  343,  66  L.R.A.  958.  And  this 
accords  with  the  rulings  of  other  courts  on 
the  subject.  A  child,  however,  may  occupy 
the  position  of  a  servant  or  agent  of  his 
parent,  and  for  his  acts  as  such  the  parent 
may  be  liable  under  the  general  principles 
governing  the  relation  of  master  and  servant, 
or  principal  and  agent.  The  contested  ques- 
tion in  cases  like  the  one  under  consideration 
usually  is  whether  or  not  the  facts  show  such 
a  relation  and  liability  arising  to  the  parent 
therefrom.  Some  conflict  in  decisions  has 
arisen  from  a  difference  in  construing  or 
applying  the  commonly  used  expression  that 
the  master  is  liable  for  the  negligence  of  his 
servant  "acting  in  the  scope  of  his  employ- 
ment" and  in  regard  to  "his  master's  busi- 
ness,'" or  like  expressions.  Courts  have  not 
always  agreed  as  to  what  is  within  "the 
scope  of  his  employment,"  or  what  was  an 
act  in  regard  to  the  master's  "business;" 
what  was  comprehended  in  the  term  "busi- 
ness." An  agent  or  servant  is  frequently 
employed  by  contract  or  express  agreement; 
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but  this  16  not  necessary  to  establish  the 
relation.  It  may  arise  by  implication  as 
well  as  exj)ressly.  Thus  it  is  declared  in  the 
Civil  Code  (1910)  §  3569,  that  "The  relation 
of  principal  and  agent  arises  wherever  one 
person,  expressly  or  by  stipulation,  authorizes 
another  to  act  lor  him,  or  subsequently  rati- 
Mes  the  acts  of  another  in  his  behalf."  The 
formality  required  in  creating  an  agency  to 
do  certain  acts  is  not  involved.  The  word 
"business"  is  commonly  employed  in  con- 
nection with  an  occupation  for  livelihood  or 
protit,  but  it  is  not  limited  to  such  pursuits. 
When  Jesus  said,  "Wist  ye  not  that  I  must 
be  about  my  Father's  business?".  He  had  no 
reference  to  matters  involving  pecuniary  re- 
wards. 

In  Lashbrook  v.  Patten,  1  Duv.  (Ky.)  316, 
a  minor  son,  while  driving  his  two  sisters 
to  a  picnic  in  his  father's  carriage,  drawn  by 
his  father's  horses,  and  with  his  father's 
approbation,  all  of  the  children  being  members 
of  his  father's  family,  through  negligence 
ran  against  the  carriage  of  another,  causing 
damage.  The  Court  of  Appeals  said:  "The 
son  must  be  regarded  as  in  the  father's  em- 
ployment, discharging  a  duty  usually  per- 
formed by  a  slave,  and  therefore  must,  for 
the  purposes  of  this  suit,  be  regarded  as  his 
father's  servant.  The  doctrine  that  masters 
are  responsible  for  the  injuries  arising  from 
the  carelessness  of  their  servants  whilst  in 
the  master's  employment  and  the  discharge 
of  their  duties,  has  [279]  been  so  long  recog- 
nized and  acted  on,  that  we  scarcely  deem  it 
noccRsar}'  to  elaborate  the  reasons  or  recite 
authorities." 

In  Daily  v.  Maxwell,  152  Mo.  App.  415,  133 
S.  W.  351,  it  was  held  that  where  a  father 
purchased  an  automobile  for  the  use  of  his 
family  for  pleasure,  and  allowed  his  minor 
son  to  operate  it  for  the  family,  he  was  liable 
for  the  negligence  of  such  son  while  operating 
it  for  his  own  pleasure  with  the  permission 
of  the  father.  On  that  occasion  the  bov  had 
asked  and  obtained  consent  of  his  father  to 
take  some  of  his  young  friends  to  ride  in 
the  automobile.  In  the  opinion  Johnson,  J., 
said:  "The  evidence  discloses  that  the  ma- 
chine was  devoted  to  the  use  of  the  family 
of  which  Ernest  was  a  member.  It  was  a 
pleasure  vehicle,  and,  when  used  for  the 
pleasure  of  one  of  the  minor  children  of  the 
owner,  how  can  it  be  said  that  it  was  not 
being  used  on  business  of  the  owner?  It  is 
the  practice  of  parents  to  provide  their  chil- 
dren healtliful  and  innocent  amusements  and 
recreations,  and  certainly  it  is  as  mucli  the 
business  of  parentage  to  supervise  and  control 
the  pleasures  of  their  children  as  it  is  to  give 
them  nurture  and  education.  Had  Ernest 
been  taking  his  mother  for  a  pleasure  rido 
instead  of  taking  some  of  his  young  friends, 
no   one  would  contend   that  he  was  not  on 


his  father's  business;  or,  had  he  been  using 
the  car  on  an  errand  of  his  own,  such  as 
shopping  for  himself,  or  going  to  school,  he 
would  have  been  on  his  father's  business, 
since  it  was  the  duty  of  his  father  to  support 
and  educate  him.  The  rule  that  a  father  is 
not  liable  for  the  torts  of  his  minor  child 
applies  only  to  cases  where  the  tort  is  com- 
mitted without  the  consent  of  the  parent  and 
without  the  scope  of  any  duty  he  owes  his 
child.  We  conclude  that,  in  running  the  car 
with  the  consent  of  his  father  and  within  the 
scope  of  family  uses,  Ernest  was  the  agent 
and  servant  of  his  father." 

In  Stowe  v.  Morris,  147  Ky.  386,  144  S.  W. 
52,  39  L.R.A.(N.S.)  224,  a  motor-car  was 
kept  by  a  man  for  the  comfort  and  pleasure 
of  his  family,  including  a  minor  son  jtnd 
daughter  as  members  of  it.  They  had  the 
right  to  use  it  as  often  as  and  when  they 
liked.  On  the  occasion  in  question  the  son 
took  the  car  at  his  own  volition,  and  at  his 
suggestion  carried  his  sister  and  three  other 
ladies  for  a  ride.  While  he  was  driving  the 
machine,  he  carelessly  ran  down  and  injured 
a  boy  on  a  bicycle.  The  father  was  held  to 
be  liable,  on  the  ground  that,  the  machine 
having  been  [280]  provided  for  the  comfort 
and  pleasure  of  the  family,  and  the  son  hav- 
ing been  given  the  right  to  use  it,  he  was 
to  be  treated  as  the  servant  of  his  father 
when  operating  it  (though  without  a  special 
permission  on  that  occasion)  for  the  enter- 
tainment of  his  sister  and  her  friends.  In 
the  opinion  Winn,  J.,  cited  the  cases  of  Lasli- 
brook  V.  Patten  and  Daily  v.  Maxwell,  supra, 
and  said:  "So,  in  the  case  at  bar,  the  father 
had  provided  his  family  with  this  car  as  a 
means  of  recreation  and  amusement;  and  the 
son,  in  the  use  of  the  car  for  that  purpose, 
was  not  performing  an  independent  service 
of  his  own,  but  was  carrying  out  what, 
within  the  spirit  of  the  matter,  was  the  busi- 
ness of  the  father." 

In  McNeal  v.  McKain,  33  Okla.  449,  126 
Pac.  742,  41  L.R.A.(N.S.)  775,  a  father 
bought  an  automobile  for  the  pleasure  and 
comfort  of  himself  and  family,  his  minor  son, 
who  was  a  member  of  his  family,  being  aii- 
thorizied  to  use  it  at  any  time  for  that  pur- 
pose. It  was  held  that  the  son,  in  taking  it 
out  for  the  pleasure  of  himself  and  sister, 
with  a  friend,  who  was  a  guest  of  the  father *5 
family,  was  a  servant  or  agent  of  the  father 
within  the  meaning  of  the  rule  as  to  liability 
of  a  principal  for  the  torts  of  an  agent  ur 
servant,  and  was  not  performing  a  service 
independent  of  his  father,  and  that  the  latter 
was  liable  for  his  negligence  in  driving  the 
machine.  In  the  opinion  Williams,  J.,  said: 
"Vehicles  and  motor  cars  may  be  used  not 
only  for  the  biisiness  of  the  master  for  profit, 
but  also  in  hiH  business  for  pleasure.  If 
Paul,  the  minor  son  of  the  plaintiff  in  error, 
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had  been  driving  his  father's  carriage  (whilst 
he  was  a  member  of  his  family),  in  which 
were  contained  his  sister  and  a  guest  of  his 
father^s  house,  the  same  being  done  by  him 
with  the  express  or  implied  consent  of  his 
father,  the  relation  of  master  and  servant 
would  exist,  and  the  father  would  be  liable 
for  the  negligent  acts  of  the  minor  son  whilst 
engaged  in  the  driving  of  the  carriage;  and 
the  same  rule  is  supported  by  authority  as 
to  motor-cars." 

In  Birch  v.  Abercrombie,  74  Wash.  486, 
133  Pac.  1020,  50  L.R.A.(N.S.)  59,  a  man 
and  wife  owned  an  automobile,  which  was 
purchased  and  kept  for  the  use  of  the  family, 
and  it  was  customary  for  the  members  of 
the  family  to  drive  it  at  their  pleasure.  On 
a  certain  day  when  the  man  and  wife  were 
absent  from  home,  the  daughter  entertained 
a  number  of  friends  at  luncheon.  In  taking 
them  home  in  the  automobile  she  negligently 
struck  and  [281]  injured  a  woman  on  the 
highway.  In  a  suit  for  damages,  the  jury 
found  for  the  plaintiff  against  both  the  girl 
and  her  parents;  and  this  finding  was  held 
by  the  Supreme  Court  to  be  authorized  by 
the  evidence.  Ellis,  J.,  said:  "It  seems  too 
plain  for  cavil  that  a  father,  who  furnishes 
a  vehicle  for  the  customary  conveyance  of  the 
members  of  his  family,  makes  their  convey- 
ance by  that  vehicle  his  affair, — that  is,  his  ' 
business, — and  any  one  driving  the  vehicle 
for  that  purpose  with  his  consent,  express  or 
implied,  whether  a  member  of  his  family  or 
another,  is  his  agent."  And  again  he  said: 
'We  think  that  both  on  reason  and  authority 
the  daughter  in  the  present  instance  should 
be  held  the  agent  of  her  parents  in  the  use 
of  the  automobile.  Any  other  view  would 
set  a  premium  upon  the  failure  of  the  owner 
to  employ  a  competent  chauffeur  to  drive  an 
automobile  kept  for  the  use  of  the  members 
of  his  family,  even  if  he  knew  that  they  were 
grossly  incompetent  to  operate  it  for  them- 
selves. The  adoption  of  a  doctrine  so  callous- 
ly technical  would  be  little  short  of  calami- 
tous," 

In  Kayser  v.  Van  Nest,  125  Minn.  277,  146 
N.  W.  1091,  51  L.R.A.(N.S.)  070,  a  man 
kept  a  car  for  the  use,  convenience,  and 
pleasure  of  himself  and  the  members  of  his 
family.  It  was  usually  driven  by  his  daugh- 
ter, nineteen  years  of  age,  and  she  was  au- 
thorized to  use  it  whenever  she  desired  to  do 
so.  On  the  day  of  the  accident  she  took  it, 
and,  accompanied  by  her  younger  sister, 
drove  to  the  home  of  a  relative,  where  they 
were  joined  by  other  young  people.  From 
this  point  the  daughter  permitted  a  cousin, 
then  riding  with  them,  to  drive  the  car,  and 
from  his  negligent  driving  injury  occurred. 
On  the  question  of  whether  the  owner  of  the 
automobile  was  responsible  for  negligence  on 
the  part  of  his  daughter,  Taylor,  C,   said* 
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''Whether  the  owner  of  an  automobil*^  is  lia- 
ble for  the  damages  caused  by  it  which  re- 
sult from  the  negligence  of  tlie  person  operat- 
ing it  depends  upon  whether  the  person  oper- 
ating it  was  the  servant  of  the  owner  and 
engaged  upon  the  business  of  the  owner  at 
the  time  the  negligence  occurred.  If  he  was 
such  servant  and  engaged  upon  such  business, 
the  owner  is  responsible  for  injuries  to  per- 
sons or  property  caused  by  his  negligence  in 
operating  it.  If  he  was  not  such  servant  or 
was  not  engaged  upon  such  business,  the 
owner  is  not  responsible  for  such  negligence. 
Sina  V.  Carlson,  120  Minn.  283,  139  N.  W. 
601;  Geiss  v.  Twin  City  Taxicab  Co.  120 
Minn.  368,  139  N.  W.  611,  [282]  45  L.R.A. 
(N.S.)  382;  Meyers  v.  Tri-State  Automobile 
Go.  121  Minn.  68,  140  N.  W.  184,  44  L.R.A. 
(N.S.)  113;  Ploetz  v.  Holt,  124  Minn.  169, 
44  N.  W.  745;  McNeal  v.  McKain,  33  Okla. 
449,  126  Pac.  742,  41  L.R.A.(N.S.)  775. 
Defendant's  daughter,  while  operating  the  car 
by  his  authority  and  upon  his  business,  was 
defendant's  servant  within  the  meaning  of 
the  rule,  and  he  was  responsible  for  her  acts 
to  the  same  extent  that  he  would  have  been 
responsible  for  the  acts  of  any  other  servant. 
Defendant  might  properly  make  it  an  element 
of  his  business  to  provide  pleasures  for  his 
family;  and  as  the  car  was  intended  for  the 
use  of  the  members  of  the  family  for  purposes 
of  pleasure  as  well  as  for  other  purposes, 
and  the  daughter  had  the  authority  to  take 
it  and  operate  it  for  such  purposes,  it  was  at 
least  a  question  for  the  jury  whether,  at 
the  time  of  the  accident,  she  was  not  the 
servant  of  defendant  and  engaged  upon  the 
business  of  defendant."  See  also  Simmons  v. 
Pennsylvania  R.  Co.  199  Pa.  St.  232,  48  Atl. 
1070,  where  it  was  said:  '^Since  the  scope  of 
the  servant's  employment  is  necessarily  de- 
pendent on  circumstances,  a  hard  and  fast 
rule  cannot  be  laid  down  as  to  the  scope  of 
any  particular  employment;  and  it  is  ordi- 
narily a  question  for  the  jury  whether  or  not 
a  particular  act  comes  within  the  scope  of  a 
servant's  employment."  Also  Moon  v.  Mat- 
thews, 227  Pa.  St.  488,  76  Atl.  219,  29  L.R.A. 
(N.S.)  856,  136  Am.  St.  Rep.  902,  in  which 
the  case  then  under  consideration  was  dis- 
tinguished from  that  of  Lotz  v.  Hanlon,  217 
Pa.  St.  339,  66  Atl.  525,  10  L.R.A.(N.S.) 
202,  118  Am.  St.  Rep.  922,  10  Ann.  Cas.  731. 
In  Guignon  v.  Campbell,  80  Wash.  543,  141 
Pac.  1031,  it  was  held  that  a  married  woman 
owning  an  automobile  as  her  separate  prop- 
erty, which  she  permitted  to  be  used  by  the 
different  members  of  the  family  for  family 
purposes,  in  the  usual  manner  of  using  fam- 
ily conveyances,  was  liable  for  the  negligence 
of  her  son  (a  member  of  the  family)  in 
driving  such  automobile  in  taking  a  servant 
to  a  street-car,  though  she  was  absent  at  the 
time  and  knew  nothing  of  the  particular  use 
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of  the  automobile;  since,  though  she  was  not 
obliged  to  furnish  the  use  of  an  automobile 
to  the  children  or  tlie  family  from  her  sepa- 
rate property,  having  voluntarily  done  so, 
it  became  in  effect  a  use  bv  her.  After  re- 
f erring  to  the  case  of  Birch  v.  Abercrombie, 
supra,  Parker,  J.,  said:  "It  is  true,  in  the 
case  before  us,  the  automobile  was  the  sepa- 
rate property  of  the  [283]  wife;  but  we  are 
unable  to  see  that  the  principle  announced 
in  the  Abercrombie  case  is  not  equally  ap- 
plicable to  her  and  her  separate  liability. 
This  use  of  the  automobile  bv  her  children 
was  not  like  the  use  of  it  by  a  stranger  to 
whom  she  might  have  loaned  it.  Of  course, 
she  was  not  obliged  to  furnish  an  automobile 
or  its  use  to  her  children  or  her  family  from 
the  proceeds  of  lier  separate  property;  but, 
having  voluntarily  done  so,  it  became,  in 
effect,  a  use  by  her.  She  permitted  such  use 
manifestly  as  a  part  of  her  parental  duty, 
and  made  the  furnishing  of  the  automobile 
'her  affair,  that  is,  her  business,'  paraphraa- 
ing  the  expression  used  in  the  Abercrombie 
case  relative  to  the  father  in  that  case." 

The  ease  which  seems  to  be  gcfnerally  cited 
by  counsel  for  defendents  in  opposition  to  the 
views  above  expressed  is  that  of  Doran  v. 
Thomsen,  76  N.  J.  L.  754,  71  Atl.  296,  19 
L.R.A.(N.S.)  335,  131  Am.  St.  Rep,  677. 
The  facts  recited  in  the  headnotes  in  that 
case  were,  that  the  father  was  possessed  of 
an  automobile  which  he  kept  upon  his  prem- 
ises, and  his  daughter,  about  nineteen  years 
of  age,  was  accustomed  to  driving  it,  and  did 
80  whenever  she  so  desired,  asking  permission 
to  use  it  when  the  father  was  at  home,  but, 
when  he  was  not  at  home,  taking  it  some- 
times witliout  permission,  there  being  no 
proof  that  the  daughter  was  actually  em- 
ployed by  the  father  to  operate  tiic  machine. 
It  was  held,  that,  in  an  action  against  the 
father,  where  the  daughter,  in  using  the  ma- 
chine for  her  own  pleasure  in  driving  her  per- 
gonal friends,  negliffontlv  injured  a  person  on 
the  highway,  such  proof  was  not  sufficient  to 
constitute  the  daughter  a  servant  or  agent  of 
tlic  father  as  the  master.  Voorhees,  J.,  said, 
that  it  was  error  in  the  trial  court  to  give  a 
i-harge  which  made  the  defendant's  liability 
depend  upon  the  object  for  which  he  pur- 
chased the  machine  (which  was  for  the  pleas- 
ure of  the  family),  in  connection  with  the 
fact  that  his  daughter  operated  it  for  that 
purpose,  the  jury  being  instructed  that  there- 
by she  became  his  servant.  In  one  or  more 
cases  this  has  been  differ'- ntiatod  from  those 
under  consideration.  In  Birch  v.  Abercrom- 
bie, supra,  it  was  criticized;  and  the  court 
refused  to  follow  it.  Ellis,  J.,  said:  "While 
heartily  subscribing  to  the  view  there  ex- 
pressed, 'that  the  mere  fact  of  the  relation- 
ship of  parent  and  child  would  not  make  the 
child  the  servant  of  the  defendant,'  we  think 


the  opinion  unsound  in  that  it  ignores  tlie 
agency  induced  by  the  fact,  independent  of 
that  relationship,  that  the  daughter  [284] 
was  using  the  machine  for  the  very  purpo*; 
for  which  the  father  owned  it,  kept  and 
intended  that  it  should  be  used.  It  was  be- 
ing used  in  furtherance  of  the  very  purpose 
of  his  ownership,  and  by  one  of  the  person? 
by  whom  he  intended  that  purpose  should  be 
carried  out.  It  was  in  every  just  sense 
being  used  in  his  business  by  his  agent.  There 
is  no  possible  distinction,  either  in  sound  rea- 
son, sound  morals,  or  sound  law,  between  her 
legal  relation  to  the  parent  and  that  of  a 
chauffeur  employed  by  him  for  the  same  pur- 
pose. The  fact  that  the  agency  was  not  a 
business  agency,  nor  the  service  a  remunera 
tive  service,  has  no  bearing  upon  the  question 
of  liability.  McNeal  v.  McKain,  33  Okla 
449,  41  L.R.A.(N.S.)  775,  126  Pac.  742. 
In  running  his  vehicle  she  was  carrying  out 
the  general  purpose  for  which  he  owned  it 
and  kept  it.  No  other  element  is  essential 
to  invoke  the  rule  respondeat  superior." 

Cases  in  which  a  chauffeur  or  a  child  of  the 
owner  of  an  automobile  took  it  without  the 
knowledge  or  consent  of  the  owner,  or  against 
his  instructions,  and  used  it  for  his  own  pur- 
pose, entirely  disconnected  from  the  business 
of  the  owner  or  the  purpose  for  whieh  the 
machine  was  intended  by  him  to  be  used,  are 
easily  differentiated  from  that  now  under 
consideration.  Thus,  in  Maher  v.  Benedict, 
123  App.  Div.  679,  108  N.  Y.  S.  228,  it  ap 
peared  without  contradiction  that  a  son. 
twenty  years  of  age,  took  his  father's  auto- 
mobile without  the  knowledge  or  consent  of 
the  fatlier,  and  was  using  it  in  connection 
with  his  own  business  when  an  injury  to 
another  occurred.  It  does  not  appear  that 
there  was  any  evidence  that  the  automobile 
was  provided  or  kept  for  use  by  the  family 
of  the  owner  for  the  convenience  or  pleasure 
of  its  members,  though  the  expression  is  used 
that  an  owner  who  allows  his  son  to  drive 
the  vehicle  "at  his  pleasure,"  etc.  So  in 
Reynolds  v.  Buck,  127  la.  601,  103  N.  W.  946. 
it  does  not  appear  that  the  automobile  was 
purchased  or  kept  by  the  owner  for  the  fam- 
ily use,  or  intended  for  that  purpose.  It  was 
taken  by  the  owner's  son  without  the  knowl- 
edge or  consent  of  the  father,  and  employed 
for  the  son's  private  use. 

Nothing  decided  in  Fielder  v.  Davison,  139 
Ga.  509,  77  S.  E.  618,  conflicts  with  what  is 
said  above.  In  that  case  the  defense  was  that 
the  chauffeur  of  the  owner  of  the  car  took 
it  without  the  knowledge  or  consent  of  the 
owner  or  his  wife  (he  being  absent),  [285] 
and  used  it  for  the  purpose  of  taking  a  pleas- 
ure ride  with  a  friend.  In  the  opinion  it  was 
said:  "It  is  unnecessary  to  discuss  special 
cases;  such  as,  where  a  parent  buys  an  au- 
tomobile to  be  used  and  operated  by  his  son, 
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whether  the  son  becomes  the  parent's  agent 
for  that  purpose;  or  whether,  if  an  owner 
knowJingly  allows  a  child,  an  imbecile,  a 
drunken  person,  or  a  grossly  incompetent  and 
imskilled  person  to  take  charge  of  his  ma- 
chine, which  is  dangerous  if  unskillfuUy  oper- 
ated, and  to  drive  it  out  upon  a  crowded  thor- 
oughfare, his  liability  for  an  injury  resulting 
is  to  be  measured  solely  by  the  doctrine  of 
respondeat  superior,  or  whether,  in  such  a 
case,  the  owner  would  himself  be  guilty  of 
negligence."  Thus  the  question  presented  in 
the  case  at  bar  was  not  then  determined. 
Nor  is  the  lending  of  an  automobile  by  its 
owner  to  a  servant  on  a  particular  occasion 
when  the  servant  is  not  engaged  in  the  per- 
formance of  his  master's  business,  and  during 
a  time  when  he  is  free  to  engage  in  his  own 
pursuits,  the  same  as  providing  an  automo- 
bile for  the  owner's  family,  and  allowing  a 
child  to  drive  it  as  chauffeur  for  the  purpose 
for  which  it  is  kept  by  the  owner. 

In  Schumer  v.  Register,  12  Ga.  App.  743, 
78  S.  E.  731,  one  count  of  a  petition  alleged 
that  widow,  having  the  exclusive  control  of 
her  minor,  unmarried  daughter,  owned  an 
automobile,  that  the  daughter  was  riding  in 
ity  having  authority  and  command  over  the 
movements  of  it,  and  that  it  was  driven  by 
another  named  person,  when  it  negligently 
collided  with  a  passer  and  injured  him.  No 
relation  of  master  and  servant,  or  principal 
and  agent,  was  alleged  to  exist  between  the 
driver  of  the  car  and  the  owner,  nor  does 
there  appear  to  have  been  any  allegation  to 
show  that  the  owner  was  liable  for  a  tort 
of  her  daughter  save  the  mere  relationship 
of  parent  and  child.  An  amendment  was 
offered,  alleging  that  the  owner  of  the  auto- 
mobile kept  it  for  the  comfort  and  pleasure 
of  her  family,  including  her  daughter,  who 
was  authorized  to  use  it  at  any  time  for  such 
purpose.  The  Court  of  Appeals  held,  that 
the  count  of  the  petition  as  it  originally 
stood  was  insufficient;  that  if  the  daughter 
liad  been  driving  the  automobile  at  the  time 
of  the  collision,  under  certain  decisions  of 
courts  in  other  States  the  mother  might  have 
been  held  liable;  but  that,  under  the  statute 
of  this  State  and  the  construction  which  tlie 
Supreme  Court  had  put  upon  it,  they  did  not 
think  that  if  the  amendment  had  been  al- 
lowed the  count  of  the  petition  being  dis- 
cussed would  have  shown  [286]  a  cause  of  ac- 
tion against  the  mother.  The  decisions  of 
this  court  which  were  cited  by  the  Court 
of  Appeals  as  having  the  effect  mentioned 
were  those  in  Chastain  v.  Johns,  120  Ga. 
1)77,  48  S.  E.  343,  66  L.R.A.  958;— supra; 
Lockett  V.  Pittman,  72  Ga.  817;  Vaughan  v. 
McDaniel,  73  Ga.  97.  The  case  of  Chastain  v. 
Johns  has  bee^  referred  to  p.bove;  and  it  will 
be  perceived  that  the  point  there  decided  was 
that  a  father  was  not  liable  for  the  tort  of 
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his  minor  son  merely  because  of  the  relation- 
ship of  parent  and  child.  The  question  of 
whether,  if  a  father  procures  and  maintaiuc 
an  automobile  to  be  used  for  the  comfort  and 
pleasure  of  his  family,  the  operation  of  it  for 
that  purpose  might  not  fairly  be  termed  a 
part  of  his  business,  and  whether,  if  he  au- 
thorized his  minor  son  to  drive  the  machine 
for  that  purpose,  he  would  be  liable  for  the 
negligence  of  the  son  in  so  doing,  was  not 
involved.  Lockett  v.  Pittman,  supra,  in 
volved  the  construction  of  a  statute  which 
provided  that,  if  any  damage  should  be  com- 
mitted in  any  enclosure  not  protected  as 
jjrovided  by  law,  by  the  breaking  in  of  any 
animal,  the  owner  of  such  animal  should  not 
be  liable  to  answer  for  the  trespass,  and  that, 
"if  the  owner  of  the  enclosure  shall  kill  or 
injure  such  animal  in  any  manner,  he  is  lia- 
ble in  three  times  the  damage."  Civil  Codo 
(1910)  §  2026.  A  suit  was  brought  again.st 
the  owner  of  the  premises  for  triple  dam- 
ages. The  evidence  showed  that  a  cow  was 
perintendent  or  manager,  or  by  the  order  of 
killed  in  the  defendant's  absence  by  his  su- 
such  person.  There  was  some  discussion  as 
to  the  liability  of  a  principal  for  the  wilful 
trespass  of  his  agent  or  servant.  But  tl^e 
actual  ruling  wais,  that  the  proceeding  for 
triple  damages  was  penal  in  its  nature,  thai 
the  statute  should  be  strictly  construed,  and 
that  it  did  not  authorize  a  recovery,  under 
the  facts  of  the  case.  Hall,  J.,  said:  "Per- 
haps a  recovery  for  the  actual  damages 
proved  in  this  case  might  have  been  sustained, 
upon  the  evidence  disclosed  by  the  record; 
but  beyond  this  we  do  not  think  the  findin«i: 
should  have  gone,  unless  the  jury  were  satit*- 
fied  that  the  alleged  wrongs  were  done  in 
pursuance  of  the  defendant's  commands." 
This  presents  a  different  question  from  the 
one  under  discussion.  In  Vaughan  v.  Mc- 
Daniel, supra,  the  questions  involved  were 
as  to  the  admissibility  of  evidence  of  certain 
things  as  part  of  the  res  gestae  of  a  trans- 
action, and  as  to  whether  a  suit  in  a  justice's 
court  for  triple  damages,  under  the  statute, 
for  the  killing  cf  a  cow,  could  be  so  amended 
on  appeal  as  to  be  converted  into  an  action 
for  the  value  of  [287]  the  cow.  This  does 
not  control  the  question  now  before  us:  and 
we  cannot  concur  with  our  brethren  of  the 
Court  of  Appeals  in  the  views  which  they 
seem  to  have  taken  of  the  decisons  cited. 

In  the  case  before  us  it  was  alleged,  that 
the  defendant  was  the  owner  of  an  automo- 
bile; that  she  kept  it  for  the  comfort  and 
pleasure  of  her  family,  including  her  minor 
son  as  a  member  thereof;  that  at  the  time  of 
the  injury  complained  of  he  was  driving  the 
car  for  the  comfort  and  pleasure  of  himself 
and  friends,  who  were  riding  with  him,  by 
and  with  the  consent  of  the  defendant.  In 
another  part  of  tJie  petition  it  was  alleged 
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that  he  was  the  chaufifeur  in  charge  of  the 
i-ar,  operating  it  for  the  owner,  and  running 
it  on  the  public  road  with  the  knowledge  and 
consent  of  tlie  owner;  and  that  the  injury 
was  caused  by  the  negligence  of  the  son, 
who  was  the  agent  and  chauffeur  of  the  owner 
in  charge  of  the  car.  Admitting  these  alle- 
gations to  be  true,  as  the  demurrer  does,  they 
htate  a  case  of  liability  on  the  part  of  the 
mother.  If  she  kept  the  automobile  to  be 
used  for  the  comfort  and  pleasure  of  her  fam- 
ily, including  her  minor  son  as  a  member 
tliereof,  such  use  was  her  business  or  affair 
within  the  meaning  of  the  rule  of  law  dis- 
cussed above.  If  she  had  placed  a  third  per- 
son in  charge  of  the  car  as  a  chauffeur  to 
drive  it  for  the  purpose  for  which  it  was 
kept,  he  would  have  been  her  agent  or  serv- 
ant, and  she  would  be  liable  for  the  negli- 
gent manner  in  which  he  drove  the  car.  If, 
instead  of  doing  this,  she  allowed  her  minor 
son  to  act  as  her  chauffeur  or  agent  for  the 
purpose  of  driving  the  car,  she  would  likewise 
be  liable  for  his  negligence  in  so  doing.  If  a 
father  or  mother,  owning  an  automobile,  and 
keeping  it  to  be  used  for  the  comfort  and 
pleasure  of  the  family,  should  authorize  a 
8011  to  drive  it  for  the  comfort  or  pleasure 
of  the  family,  this  would  make  the  owner 
liable  for  the  negligence  of  the  son  oper- 
ating the  machine  for  such  purpose.  How 
many  of  the  family  must  be  riding  in  the 
machine  in  order  to  make  it  a  family  use? 
If  the  boy  should  carry  his  sister  for  a  ride, 
this  would  evidently  be  such  use.  Suppose 
that  the  sister  should  determine  not  to  go, 
and  he  should  go  alone,  would  the  use  cease 
to  be  a  family  use?  Certainly  not  all  of  the 
family  have  to  be  riding  in  the  machine,  to 
make  it  a  family  use.  If  two  are  sufficient 
for  that  purpose,  why  not  one?  But  it  may 
be  said  that  here  the  boy  was  using  it  for  the 
comfort  and  pleasure  of  himself  and  friends, 
wlio  were  riding  with  him,  even  though  by 
[288]  and  with  the  consent  of  the  owner  of 
the  car.  If  it  would  be  a  family  use  for 
the  boy  to  ride  alone,  it  is  difficult  to  perceive 
how  taking  his  friends  with  him  would  make 
it  less  so,  especially  if  with  the  consent  of 
the  owner.  Suppose  that  the  boy  should 
start  to  ride  with  his  sister,  and  at  the  last 
moment  she  should. determine  not  to  go,  and 
tliat  the  owner  should  consent  for  him  to 
substitute  a  friend  or  friends  of  his  own  in 
lieu  of  his  sister,  would  this  change  the  whole 
status  and  relieve  the  owner  of  liability, 
where  liability  would  have  existed  before? 
In  this  case  it  was  alleged  that  on  tlie  occa- 
sion when  the  injury  took  place  the  boy  was 
the  chauffeur  or  agent  of  the  owner,  in 
c'liarge  of  the  car,  operating  it  for  the  owner. 
Tt  seems  unquestionable  that  the  demurrer 
should  not  have  been  sustained. 

2.  Each  paragraph   in  a  petition  does  not 
alone   have   to  set  out  a  complete  cause  of 


action.  If  it  alleges  facts  forming  a  legiti- 
mate part  of  the  cause  of  action,  it  is  not 
subject  to  a  ground  of  demurrer  which  merely 
sets  up  that  it  does  not  in  itself  set  out  a 
cause  of  action.  A  paragraph  which  alleged 
that  the  damage  done  to  the  plaintiff's  bujrgy 
was  $75,  and  that  done  to  his  harness  was 
$15,  was  sufficient.  Even  the  microscopic 
demands  of  a  special  demurrer  cannot  re- 
quire the  plaintiff  to  specify  in  detail  each 
bolt,  spoke,  tire,  or  other  part  of  the  buggy 
which  was  damaged  and  the  exact  extent  and 
character  of  that  damage.  Nor  can  the 
plaintiff  be  required  to  state  in  minute  detail 
the  character  of  the  damage  to  the  harness,  as 
whether  a  buckle  was  broken  or  bent,  and 
how  much,  or  whether  a  strap  was  entirely 
or  only  partially  broken,  or  the  like.  There 
is  nothing  which  is  so  insatiable  in  its  de- 
mands for  information  as  a  special  demurrer. 
We  think,  however,  that  this  desire  for  in- 
formation should  be  gratified  where  it  aska 
to  be  told  the  amount  paid  for  doctor's  bills, 
in  lieu  of  an  allegation  that  the  plaintiff 
expended   for  that  purpose  "$ ." 

We  will  not  discuss  the  added  allegations 
that  the  automobile  was  used  for  hire,  and 
that  the  defendant's  son  acted  as  the  chauf- 
feur when  it  was  so  hired,  as  the  other  alle- 
gations show  that  it  was  not  being  used  for 
hire  when  the  injuries  occurred.  No  ob- 
jection was  made  that  two  theories  were  ad- 
vanced in  one  count.  The  dismissal  of  the 
entire  petition  on  demurrer  was  error.  Ac- 
cordingly, the  judgment  will  be  reversed,  with 
direction  that,  tmless  amended,  the  paragraph 
in  regard  to  the  expense  for  physician's  [28^] 
bill  and  medicine,  the  amount  of  which  is 
stated  in  blank,  shall  be  stricken. 

Judgment    reversed,    with   direction. 

All  the  Justices  concur,  except  Beck,  J.^ 
absent. 

Evans,  P.  J. — I  specially  concur  in  the 
judgment,  because  of  the  allegation  of  the 
petition  that  the  defendant's  minor  son  drove 
the  automobile  as  her  chauffeur  and  with  lioi 
consent  on  the  particular  occasion  which 
resulted  in  the  plaintiff's  injury.  A  mother 
may  engage  her  son  to  be  a  chauffeur  or  serv- 
ant, and  I  construe  the  all^;ation  to  express- 
ly charge  that  the  son  was  acting  as  the 
servant  of  the  mother  in  driving  the  machine. 
But  I  dissent  from  the  proposition,  which 
finds  recognition  in  the  opinion,  that  a  par- 
ent who  owns  an  automobile  provided  for 
family  pleasure  and  driven  at  will  by  the 
members  thereof  is  liable  on  the  doctrine  of 
respondeat  superior  for  the  negligence  of  a 
member  thereon  while  driving  the  automobile 
filled  with  his  own  associates,  and  whose 
entertainment  is  in  no  way  connected  with 
the  use  for  which  the  automobile  was  in- 
tended. 
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NOTE. 


Uability  of  Owner  of  Automobile  for 
Acts  of  His  Cbaaffeur  or  Agent. 

Scope  of  Note,  1001. 
General  Rule,  1001. 
Application  of  Rule: 

Generally,  1001. 

Where  Driver  Is  Child  of  Owner,  1002. 


Scope  of  Note. 

This  note  is  designed  to  review  the  recent 
cases  passing  on  the  liability  of  the  owner 
of  an  automobile  for  the  acts  of  his  chauf- 
feur or  agent.  The  earlier  cases  are  collated 
in  the  notes  to  Lotz  v.  Haulon,  10  Ann.  Cas. 
731;  Mattel  v.  Gillies,  12  Ann,  Cas.  970; 
White  Oak  Coal  Co.  v.  Rivou.\,  Ann.  Cas. 
1914C  1032;  Reilly  v.  Connable,  Ann.  Cas. 
1916A  666;  Christy  v.  Elliott,  108  Am.  St. 
Rep.  196,  and  Moon  v.  Matthews,  136  Am.  St. 
Rep.  902. 

General  Rule. 

The  owner  of  an  automobile  is  liable  for 
injuries  negligently  caused  by  his  chauffeur 
or  other  agent  while  operating  the  ear  if  he 
is  acting  within  the  scope  of  his  employment 
but  not  otherwise.  See  the  cases  cited  in  the 
following  subdivision  of  this  note.  An  auto- 
mobile is  not  within  the  rule  whereby  the 
owner  of  a  dangerous  instrumentality  is  held 
to  be  liable  for  the  consequences  of  its  use 
by  any  person.  Premier  Motor  Mfg.  Co.  v. 
Tilford  (Ind.)  Ill  N.  E.  645;  Brinkraan  v. 
Zuckerman    (Mich.)    159  N.  W.  316. 

Proof  that  a  car  which  caused  an  injury 
belonged  to  a  certain  person  raises  a  pre- 
sumption that  the  driver  was  his  servant  and 
tha*:  he  was  at  the  time  of  the  accident  act- 
ing within  the  scope  of  his  authority.  "Ward 
V.  Teller  Resen-oir,  etc.  Co.  60  Colo.  47,  153 
Pac.  219;  Stewart  Taxi-Servico  Co.  v.  Roy, 
127  Md.  70,  95  Atl.  1057;  Ferris  v.  Sterling, 
214  N.  Y.  249,  Ann.  Cas.  1916D  1161,  108 
X.  E.  406;  Potts  v.  Pardoo.  220  N.  Y.  431, 
116  N.  E.  78;  Frankel  v.  Chapal,  165  N.  Y.  S. 
441. 

Application  of  Rule. 

GSNERALLT. 

If  an  employee  of  the  owner  of  an  automo- 
bile is  using  the  car  wholly  for  his  own  busi- 
ness or  pleasure,  either  with  or  without  the 
owner's  permission,  the  owner  is  not  liable 
to  a  person  injured  by  the  negligent  operation 
of  the  car.  La  Fitte  v,  Schunamann  (Ga.) 
92  S.  £.  295;  Garner  v.  Souders  (Ga.)  92 
S.  E.  965;  State  v.  Benson,  129  Md.  693,  100 
Atl.  505;  Higgins  v.  Bickford,  227  Mass.  62, 
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116  N.  E.  245;  Brinkman  ▼.  Zuckerman 
(Mich.)  159  N.  W.  316;  Ostrander  v.  Ar- 
mour, 176  App.  Div.  152,  161  N.  Y.  S.  961; 
Bogorad  v.  Dix,  176  App.  Div.  774,  162  N.  Y 
S.  992;  Scheel  v.  Shaw,  252  Pa.  St.  451,  97 
Atl.  685;  Overland  Motor  Co.  v.  Goodman, 
62  Pa.  Super.  Ct.  622;  Gordon  v.  Texas,  eto 
Mercantile,  etc.  Co.  (Tex.)  190  S.  W.  748. 
Thus  where  it  appeared  that  a  chauffeur 
after  taking  the  car  to  a  garage  as  directed 
took  it  out  again  to  drive  for  hia  own  pur- 
poses, it  was  held  that  the  employer  was 
not  liable  for  his  acts.  Solomon  v.  (Common- 
wealth Trust  Co.  (Pa.)  100  Atl.  534.  And 
where  the  use  of  the  car  is  primarily  for  a 
personal  purpose  of  the  driver,  it  is  immate- 
rial that  as  an  incident  thereto  he  is  test- 
ing the  operation  of  the  car.  Schoenherr  v. 
Hartlield,  172  App.  Div.  294,  158  N.  Y.  S. 
388. 

A  chauffeur  driving  a  car  on  his  employer's 
business  is  ordinarily  held  to  go  outside  the 
scope  of  his  employment  in  inviting,  a  person 
to  ride,  and  the  employer  is  not  liable  for 
injuries  sustained  by  a  person  so  invited. 
Waller  v.  Southern  Ice,  etc.  Co,  144  Ga.  695, 
87  S.  E.  888;  Gruber  v.  Cater  Transfer  Co. 
(Wash.)  165  Pac.  491;  McQueen  v.  People's 
Store  Co.  (Wash.)  166  Pac.  626.  And  see 
Walker  v.  Fuller,  223  Mass.  566,  112  X.  E. 
230  (positive  orders  against  allowing  any 
person  to  ride).  Compare  Royal  Indemnity 
Co.  v.  Piatt,  etc,  ReHning  Co,  98  Misc.  63i. 
163  N.  Y.  S.  197.  And  the  fact  that  the 
person  so  carried  is  a  fellow  employee  is 
immaterial,  he  not  being  at  the  time  engaged 
about  the  employer's  business.  Eberle  Brew- 
ing Co.  v.  Briscoe  Motor  Co.  (Mich.)  160 
N.  W.  440. 

It  has  been  held  recently  that  if  a  driver 
is  proceedinj:  on  his  employer's  business,  a 
slight  deviation  from  the  direct  route  for  a 
personal  purpose  will  not  relieve  the  em- 
ployer from  liability  for  his  negligent  driving. 
Slothower  v.  Clark,  191  Mo.  App.  105,  179 
S.  W.  55;  Fisick  v.  Lorber,  96  Misc.  574,  159 
X.  Y.  S.  722:  George  v.  Garsteiis  Packing  Co. 
91  Wash.  637,  158  Pac.  529.  And  though  tlie 
driver  has  been  using  tlie  car  for  his  own 
purpose,  he  is  acting  within  the  scope  of  his 
employment  when  he  starts  to  go  to  a  place 
to  which  he  has  been  directed  by  his  employer 
to  proceed.  Graham  v.  Henderson,  254  Pa. 
St.  137,  98  Atl.  870.  The  foregoing  rule  has 
been  applied  in  a  case  wlierein  it  appeared 
that  the  chauffeur  while  ostensibly  proceed- 
ing to  return  to  his  employment  was  accom- 
panied by  several  drunken  companions,  the 
question  of  his  intention  being  for  the  jury. 
Donahue  v.  Vorcnberg,  227  Mass.  1,  116  X. 
E.  246.  A  fortiori  a  driver  returning  to  the 
garage  from  a  place  where  he  went  on  the 
employer's  business  is  within  the  scope  of 
his   employment.      Regan   v.   John   L.   Kelly 
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Contracting  Co.  226  Mass.  58,  114  N.  E.  726. 
But  a  chauffeur  who,  having  taken  his  em- 
ployer's family  to  a  place  of  entertainment, 
is  directed  to  wait,  and  instead  of  doing  so 
goes  for  a  drive  for  his  own  pleasure,  is  act- 
ing outside  the  scope  of  his  employment.  Hill 
V.  Staats  (Tex.)  387  S.  W.  1039,  189  S.  W. 
85.  Likewise  the  employer  has  been  held  not 
to  be  liable  for  the  negligence  of  a  chauffeur 
while  driving  for  his  own  pleasure  where  he 
was  directed  to  call  for  his  employer  at  a 
certain  time,  and  he  took  the  car  out  at  an 
unnecessarily  early  hour.  Eakin's  Admin- 
istrator v.  Anderson,  reported  in  full,  post, 
this  volume,  at  page  1003. 

If  the  chauffeur  is  engaged  in  the  employ- 
er's business,  the  fact  that  he  violates  a  posi- 
tive order  as  to  the  speed  to  be  maintained 
does  not  relieve  the  employer  from  liability. 
Panama  R.  Co.  v.  Bosse,  239  Fed.  303. 

Any  use  of  a  car  which  is  reasonably  in- 
cidental to  the  performance  of  the  duties  with 
which  the  employee  is  charged  is  deemed  to  be 
within  the  scope  of  his  employment.  Thus 
an  automobile  owner  has  been  held  to  be  lia- 
ble for  the  negligent  driving  of  his  chauffeur 
while  on  his  way  to  a  telephone  to  get  orders 
from  his  employer.  House  v.  Fry,  30  Cal. 
App.  157,  167  Pac.  600,  while  going  to  his 
father  for  permission  to  drive  for  the  em- 
ployer, Elliott  V.  O'Rourke  (R.  I.)  100  Atl. 
314;  while  searching  for  garage  keys  sup- 
posed to  have  been  lost  by  the  chauffeur, 
Whimster  v.  Holmes  (Mo.)  190  S.  W.  62; 
or  while  trying  out  a  car  which  he  was  di- 
rected to  repair,  Hartnet  v.  Hudson,  165 
X.   Y.  S.   1034. 

A  corporation  which  furnishes  a  car  to  one 
of  its  officers  for  use  in  connection  with  the 
business  is  not  liable  for  an  injury  caused 
by  his  us«5  of  it  for  personal  or  social  pur- 
poses. Mullia  V.  YePlanry  Bldg.  Co.  32  Cal. 
App.  6,  161  Pac.  1008.  And  the  foregoing 
rule  has  been  held  to  be  applicable  though 
the  corporation  was  engaged  in  the  automo- 
bile business  and  the  officer  had  hopes  of 
making  a  sale  to  the  persons  whom  he  was 
driving.  Louisville  Lozier  Co.  v.  Sallee,  167 
Ky.  499,  180  S.  W.  841. 

The  fact  that  a  person  borrowing  a  car 
from  an  automobile  company  has  an  agree- 
ment with  a  salesman  that  he  shall  receive 
a  part  of  the  commissioin  on  any  sale  made 
by  him,  does  not  make  him  an  agent  for  whose 
acts  the  company  is  liable.  Premier  Motor 
Mfg.  Co.  V.  Telford    (Ind.)    Ill  N.   E.  645. 

A  chauffeur  is  within  the  scope  of  his  em- 
ployment while  driving  for  a  relative  of  his 
employer  who  is  permitted  to  use  the  car. 
Freeman  v.  Green  (Mo.)  186  S.  W.  1166, 
wherein  it  was  said:  "It  is  admitted  that 
the  chauffeur,  who  was  driving  the  automo- 
bile at  the  time  of  the  collision,  was  in 
defendant's   employ;    that   Thompson   was   a 


member  of  defendant's  household,  and  had 
been,  by  defendant,  accorded  the  privilege  of 
using  the  automobile  for  his  own  business  or 
pleasure  when  not  being  used  by  defendant; 
and  that  at  the  time  here  in  question  Thomp- 
son was  so  using  the  machine  with  this 
general  consent  of  defendant.  In  other  words, 
the  chauffeur,  defendant's  servant,  was  mere- 
ly following  the  general  directions  of  his 
master  in  driving  the  machine  for  the  benefit 
of  a  member  of  the  master's  household.  No 
one  can  doubt  that  in  so  doing  the  chauffeur 
was  acting  within  the  scope  of  his  employ- 
ment, and  that  defendant  must  respond  for 
any  actionable  negligence  on  his  part  while 
in  the  performance  of  such  duties.'' 

A  driver  employed  by  the  trip  from  a 
garage  where  the  car  is  kept  is  acting  for  the 
owner  while  returning  to  the  garage  with  the 
car  after  taking  the  owner  to  his  home.  Jim- 
mo  V.  Frick,  255  Pa.  St.  353,  99  Atl.  10O5. 

The  proprietor  of  a  repair  garage  to  whom 
a  oar  is  delivered  by  the  owner  is  a  bailee 
and  'not  a  servant,  and  the  owner  is  not  liable 
for  an  injury  caused  by  him  while  taking  the 
car  to  the  garage.  Perry  v.  Fox,  93  Misc. 
89,  156  N.  Y.  S.  369;  or  while  driving  it  for 
the  purpose  of  a  test  after  the  repairs  are 
made,  though  an  employee  of  the  owner  ac- 
companies him,  Woolley  v.  Doby  (6a.)  9Z 
S.  E.  295. 

Whebe  Dbiveb  Is  Child  of  Ownes. 

A  father  is  not  liable  for  his  child's  neg- 
ligence in  the  use  of  an  automobile  merely 
because  of  the  relation  of  parent  and  child. 
The  liability  if  any  must  rest  on  some  actual 
representation  of  the  parent.  Denison  v. 
McNorton,  228  Fed.  401,  142  C.  C.  A.  631; 
Sultzbach  v.  Smith,  174  la.  704,  156  N.  W. 
673;  Cohen  v.  Meador,  119  Va.  429,  89  S.  E. 
876.  The  authority  to  represent  the  father 
need  not  be  expressed  in  words  but  may  be 
implied  from  conduct,  and  it  is  not  necessary 
that  the  child  shall  be  a  hired  chauffeur  to 
make  the  father  liable  for  his  negligence. 
Denison  v.  McNorton,  supra. 

The  recent  cases  are  agreed  that  where  a 
child  drives  a  car  for  his  father  or  in  the 
course  of  the  latter's  business,  the  father  is 
liable  for  any  negligent  operation  of  the  car. 
Morrison  v.  Clark,  14  Ala.  App.  323,  70  So. 
200;  Daggy  v.  MiUer  (la.)  162  N,  W.  854: 
Farnham  v.  Clifford  (Me.)  101  Atl.  468: 
Cutts  V.  Davison  (Mo.)  184  S.  W.  921.  But 
in  such  a  case  the  father  is  not  liable  for 
an  injury  occurring  during  a  deviation  by  the 
child  from  the  father's  business  made  for 
his  own  pleasure.  Jennings  v.  Okin,  88  N. 
J.  L.  659,  97  Atl.  249;  Cohen  v.  Meador,  119 
Va.  429,   89  S.  E.  876. 

It  is  likewise  undisputed  that  a  father  is^ 
not  liable  for  an  injury  caused  by  the  negli- 
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gent  driving  of  a  child  who  takes  the  car 
against  his  express  command.  Sultzbach  v. 
.Smith,  174  la.  704,  156  N.  W.  673;  Johnston 
V.  Cornelius   (Mich.)   159  N.  W.  318. 

There  is  a  conflict  of  authority  as  to  the 
liability  of  a  parent  for  the  negligent  opera- 
tion of  a  car  by  a  child  whom  he  permits 
to  use  it  for  his  own  purposes.  One  line  of 
cases  holds  that  where  a  car  is  kept  for  the 
pleasure  of  the  family  a  child  so  using  it 
represents  the  father  who  is  liable  for  the 
child's  negligence  in  its  operation.  Denison 
V.  McNorton,  228  Fed.  401,  142  C.  C.  A.  631; 
Lemke  v.  Ady  (la.)  159  N.  W.  1011;  Lewis 
V.  Steele,  52  Mont.  300,  57  Pao.  575;  Davis 
V.  Littlefield,  97  S.  C.  171,  81  S.  E.  487. 
And  see  the  reported  case.  The  rule  has  been 
said  to  rest  on  the  view  that  "where  a  father 
provides  an  automobile  for  tlie  purpose  of 
furnishing  members  of  his  family  with  out- 
door  recreation,  the  use  of  the  car  for  such 
purpose  is  within  the  scope  of  the  father's 
business  analogously  to  the  furnishing  of 
food  and  clothing  or  ministering  to  their 
health."    Denison  v.  McNorton,  supra. 

Other  recent  cases  repudiate  that  view  and 
hold  that  no  liability  is  ordinarily  incurred 
by  a  father  for  the  acts  of  a  child  whom 
he  permits  to  use  the  family  automobile  for 
his  own  pleasure.  Woods  v.  Clements,  113 
Miss.  720,  74  So.  422;  Van  Blaricom  v.  Dodg. 
son,  220  N.  Y.  Ill,  115  N.  E.  443;  McFarlane 
V.  Winters,  47  Utah  598,  155  Pac.  437.  In 
Van  Blaricom  v,  Dodgson,  supra,  the  court 
said:  "This  is  an  advanced  proposition  in  the 
law  of  principal  and  agent,  and  the  question 
which  it  presents  really  resolves  itself  into 
the  one  whether,  as  a  matter  of  common  sense 
and  practical  experience,  we  ought  to  say 
that  a  parent  who  maintains  some  article  for 
family  use  and  occasionally  permits  a  capable 
son  to  use  it  for  his  individual  convenience 
ought  to  be  regarded  as  having  undertaken 
the  occupation  of  entertaining  the  latter  and 
to  have  made  him  his  agent  in  this  business, 
although  the  act  being  done  is  solely  for  the 
benefit  of  the  son.  That  really  is  about  all 
there  is  to  the  question.  Not  much  can  be 
profitably  said  by  way  of  amplification  or  in 
debate  of  the  query  whether  such  a  liability 
would  rest  upon  reasonable  principles  or 
whether  it  would  present  a  case  of  such 
theoretical  and  attenuated  agency,  if  any, 
as  would  be  beyond  the  recognition  of  sound 
principles  of  law  as  they  are  ordinarily  ap- 
plied to  that  relationship.  The  question 
largely  carries  on  its  face  the  answer,  which- 
ever way  to  be  made.  Unquestionably,  an 
affirmative  answer  has  been  given  by  the 
courts  of  some  states.  (Birch  v.  Abercrombie, 
74  Wash.  486;  Marshall  v.  Taylor,  168  Mo. 
App.  240;  Hays  v.  Hogan,  180  Mo.  App.  237; 
Davis  V.  Littlefit'Id  [97  S.  C.  171]  81  S.  E. 
487;   (iriffin  v.  RiiRsell   [144  Ga.  276]  L.R.A. 


1916F  216.)  But  it  seems  to  us  that  such 
a  theory  is  more  illusory  than  substantial, 
and  that  it  would  be  farfetched  to  hold  that 
a  father  should  become  liable  as  principal 
every  time  he  permitted  a  capable  child  to 
use  for  his  personal  convenience  some  article 
2>rimarily  kept  for  family  use.  That  cer- 
tainly would  introduce  into  the  family  re- 
lationship a  new  rule  of  conduct  which,  so 
far  as  we  are  aware,  has  never  been  applied 
to  other  articles  than  an  automobile.  We 
have  never  heard  it  argued  that  a  man  who 
kept  for  family  use  a  horse  or  wagon  or 
boat  or  set  of  golf  sticks  had  so  embarked 
upon  the  obligation  and  business  of  furnishing 
pleasure  to  the  members  of  his  family,  that 
if  some  time  he  permitted  one  of  them  to 
use  one  of  those  articles  for  his  personal 
enjoyment,  the  latter  was  engaged  in  carry- 
ing out  not  his  own  purposes,  but,  as  agent, 
the  business  of  his  father." 

In  Gardiner  v.  Solomon  (Ala.)  75  So.  621, 
the  court  said  that  whatever  might  be  the 
rule  as  to  a  minor  child  the  negligence  of  an 
adult  child  permitted  to  use  his  father's  car 
for  his  own  pleasure  imposed  no  liability  on 
the  father.  And  see  Woods  v.  Clements,  113 
Miss.  720,  75  So.  119. 

If  a  father  permits  the  use  of  an  automobile 
by  a  child  who  is  under  the  age  at  which  per- 
hons  are  permitted  by  statute  to  operate  a 
ear  the  father  is  liable  for  any  resulting 
injury.  Walker  v.  Klopp,  99  Neb.  704,  157  N. 
W.  962,  L.R.A.1916E  1292;  Taylor  v.  Stewart, 
172  N.  C.  203,  90  S.  E.  134. 


EAKIN'S  ABIONISTRATOR 


V. 


AlfDERSOH. 


Kentucky  Court  of  Appeals— March  7,  1916. 


160  JCy.  If  1S8  S.  W.  217. 


Automobiles  —  Liability  of  Owner  — - 
Chanffevr  Usins  Car  without  Au- 
thority. 

Where  a  chauffeur  was  directed  by  the 
owner  of  an  automobile  to  take  it  from  the 
garage  at  a  stated  time  and  call  at  a  house, 
but  he  started  nearly  an  hour  earlier,  and  in 
making  a  detour  on  an  errand  of  his  own 
an  accident  occurred  at  a  point  twice  as  far 
from,  and  beyond,  the  place  to  which  he  was 
directed  to  go  as  to  the  garage,  having  made 
a  side  trip  of  several  blocks  from  the  main 
trip  of  less  than  one  block,  he  was  not  in  his 
master's  employ  at  the  time  of  the  accident, 
and  his  master  was  not  liable;  since  while  a 
mere  disregard   of  instructions  or  deviation 
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from  the  line  of  his  duty  by  servant  does 
not  relieve  his  master  of  responsibility,  if  the 
servant  for  purposes  of  his  own  departs  so 
far  from  the  line  of  his  dutv  that  for  the 
time  being  his  acts  constitute  an  abandon 
ment  of  his  service,  the  master  is  not  liable. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Fayette  county. 

Action  by  Administrator  of  Frederick 
Eakin,  plaintiff,  against  R.  T.  Anderson  et 
al.,  defendants.  Judgment  for  defendant  An- 
derson. PlaintiiT  appeals.  The  facts  are 
stated  in  the  opinion.    Affibmed. 

Gordon  d  Lcmrent,  Pitts  &  MoCoTinico  and 
J.  A,  Edge  for  appellant. 

Hunt  cG  Hunt,  Kimball  d  Ewnter  and  Hunt 
d  Bush  for  appellee. 

[1]  Clarke,  J. — This  is  an  action  by  the 
administrator  of  Frederick  Eakin  against  R. 
T.  Anderson  and  Allen  Hicks  to  recover  dam- 
ages for  the  death  of  said  Eakin,  who,  while 
riding  a  bicycle,  was  killed  at  the  comer  of 
Third  and  Walnut  Streets  in  the  city  of  Lex- 
ington by  being  run  over  by  an  [2]  automo- 
bile owned  by  said  Anderson  while  being  oper- 
ated bv  said  Hicks. 

At  the  conclusion  of  plaintifTs  evidence  a 
peremptory  instruction  was  given  directing 
the  jury  to  find  for  the  defendant,  Anderson, 
and  this  appeal  is  prosecuted  to  reverse  the 
judgment  dismissing  the  petition  against  An- 
derson, the  peremptory  having  been  refused 
and  the  case  continued  as  to  Hicks. 

The  facts  are  these:  Hicks  was  Anderson's 
chauffeur,  and  upon  the  day  of  the  accident 
had  been  relieved  from  duty  for  the  day 
early  in  the  afternoon,  and  after  being  re- 
leased had  made  an  engagement  to  call  that 
evening  upon  a  young  lad^  who  lived  at  155 
Waltx)n  Avenue  in  said  city.  About  six 
o'clock  that  evening,  and  after  Hicks  had 
made  the  engagement  to  call  upon  the  young 
lady,  Mr.  Anderson's  wife  called  him  over  the 
phone  and  gave  him  instructions,  her  right  to 
do  which  is  conceded,  to  take  Anderson's  au- 
tomobile and  go  to  Second  and  Broadway  at 
about  five  minutes  to  nine  to  get  her  brother, 
Baldwin  Respass,  and  convey  him  and  his 
guests  to  and  from  a  reception  at  the  Phoenix 
Hotel.  At  eight  o'clock  that  evening  Hicks 
went  to  the  garage  on  Main  Street  where  the 
automobile  was  kept,  got  the  automobile  and 
went  to  165  Walton  Avenue  to  inform  his 
young  lady  friend  that  he  would  have  to 
work  that  night  and  would  be  unable  to  keep 
his  engagement  with  her. 

To  reach  her  home  he  traveled  East  on 
Main  Street  and  North  on  Walton  Avenue, 
a  distance  of  7,385  feet.  After  remaining 
twenty  or  thirty  minutes  at  the  home  of  this 
young  lady,  Hicks  started,  by  a  different 
route  from  the  one  over  which  he  came,  to 


the  home  of  Baldwin  Respass  who  resided  at 
Second  and  Broadway,  traveling  north  on 
Walton  Avenue  and  west  on  Third  Street  to 
its  intersection  with  Walnut  Street,  a  dis- 
tance of  5,564  feet,  when  the  accident  result- 
ing in  the  death  of  Eakin  occurred. 

The  distance  from  Third  and  Walnut  where* 
the  accident  occurred  to  Second  and  Broad 
way,  Respass'  home,  is  2,363  feet,  while  the 
distance  between  the  garage  and  Second  and 
Broadway  is  997  feet.  The  distance  traveled 
by  Hicks  from  the  time  he  left  the  garag^e 
to  the  place  of  the  accident  is  12,949  feet, 
and  the  home  of  Respass  is  almost  directly 
between  the  place  of  the  accident  and  the 
garage.  The  accident  occurred  somewhere  be- 
tween twenty  and  ten  minutes  before  nine 
o'clock. 

[3]  The  question  involved  upon  this  appeal 
is  whether  Hicks  at  the  time  of  the  accident 
was  the  servant  of  Anderson  prosecuting  hi» 
business,  or  whether  at  the  time  he  was  act- 
ing outside  of  his  employment,  and  engaged 
in  an  affair  of  his  own. 

Appellant  contends  that  as  Hicks  at  the 
time  of  the  accident  was  on  his  way  to  the 
home  of  Baldwin  Respass  for  the  purpose  of 
performing  the  service  required  of  him  hj 
his  master,  the  relation  of  master  and  servant 
existed,  and  that  the  doctrine  of  respondeat 
superior  is  applicable. 

Appellee  contends  that  since  Hicks  had 
taken  the  automobile  for  his  own  purpose, 
and  without  consent  of  appellee,  and  that  at 
the  time  of  the  accident  was  far  beyond  any 
reasonable  route  from  the  garage  to  the  home 
of  Respass,  that  the  relationship  of  master 
and  servant  did  not  then  exist,  and  lie  is  not 
liable  for  Hicks'  acts. 

In  support  of  appellant's  contention  we  are 
cited  to  Jones  v.  Weigand,  134  App.  Div.  644. 
119  N.  Y.  S.  441,  and  Geraty  v.  National 
Ice  Co.  16  App.  Div.  174,  44  N.  Y.  S.  659. 
which  cases  are  stated  by  counsel  to  be  per- 
haps the  leading  cases  in  this  country  sup- 
porting their  contention. 

In  the  Jones  case,  supra,  the  defendant'^ 
driver  was  sent  with  defendant's  coach  to  an 
undertaker  for  use  at  a  funeral.  According 
to  directions  he  called  for  some  gentleman, 
took  him  to  the  house  of  mourning,  to  the 
cemetery  and  then  back  home.  Instead  of 
returning  the  coach  to  *  defendant's  stable  in 
King's  county,  a  distance  of  sixteen  blocks  by 
the  direct  route,  the  driver  took  a  circuitous 
route,  driving  back  into  Queen's  county  and 
going  several  blocks  out  of  his  way,  and  part 
of  the  time  in  an  opposite  direction  from  the 
stable.  He  left  the  coach  temporarily  for  an 
errand  of  his  own,  and  upon  returning  started 
up  the  horses,  taking  no  heed  of  a  little  child 
who  was  playing  near  the  step  of  the  coach, 
with  the  result  that  the  child  was  di*awn 
under  the  wheels  and  run  over. 
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Comnienliiig  upon  this  state  of  facts,  the 
court  said: 

*'The  master  is  liable  for  acts  done  by  the 
servant  in  the  course  of  his  employment  as 
such;   but  mere  disregard  of  instructions  or 
deviation  from  the  line  of  his  duty  does  not 
relieve  the  master  of  responsibility.    Wrong- 
ful acts  are  usually  in  violation  of  orders, 
or  in  deviation  from  the  strict  line  of  duty. 
The  test  is   [4]   whether  the  act  was  done 
while    the   servant   was   doing    his   master's 
work,   no  matter   how   irregularly,   or   with 
what  disregard  of  instructions.     If  the  serv- 
ant, for  purposes  of  his  own,  departs  from  the 
line  of  his  duty,  so  that  for  the  time  being 
his  acts  constitute  an   abandonment  of  his 
service,  the  master  is  not  liable;  but,  to  con- 
stitute an  abandonment  of  the   service,  the 
servant  must   be   serving  his   own.  or   some 
other  person's  purposes,  wholly  independent 
of   his   master's   business.      It   seems  to  me 
that  the  making  of  the  circuitous  route  to 
the  stable  was  at  most  a  deviation,  not  an 
abandonment,  of  the  service.    While  the  serv- 
ant deviated  from  the  direct  route,  he  was 
nevertheless  engaged  in  taking  the  coach  back 
to  tlie  stable.    He  combined  his  own  with  his 
master's  purposes,  but  did  not  wholly  aban- 
don his  service,  except  during  the  time  when 
he  was  absent  from  the  coach  to  make  his  call. 
"But,  if  the  foregoing  be  doubtful,  it  seems 
plain  tliat,  when  the  driver  returned  to  the 
coach  for  the  purpose  of  taking  it  back  to 
defendant's   stable,    he    re-entered   upon   his 
master's  service,  and   resumed  the  business 
which  he  had  temporarily  abandoned.     It  is 
no  answer  to  this  to  say  that  the  accident 
would  not  have  happened  if  he  had  not  made 
tbe  call.     His  carelessness  after  he  had  re- 
sumed  his  master's  business  was  the  ca/U9a 
cauaans  of  the  accident.    The  leading  English 
cases    (Joel  v.  Morison,  6  C.  &  P.  501    [25 
K.  C:.  1..  511],  and  Sleath  v.  Wilson,  9  C.  &  P. 
607  [38  £.  C.  L.  249] ) ,  are  the  illustrations 
of  mere  deviation  from  the  line  of  duty,  while 
Mitchell  v.  Crassweller,  13  C.  B.  237  [76  E. 
C.  L.  237],  and  Storey  v.  Ashton  L.  R.  4  Q.  B, 
476,  were  held  to  be  cases  of  a  total  aban- 
donment of  the  service.     The  cases  cited  by 
the  respondent  are  not  in  point,  and   it  is 
necessary  to  note  only  one  or  two  of  them. 
In  Cunningham  v.  Castle,  127  App.  Div.  580, 
11   N.  Y.  S.  1057,  the  defendant's  evidence 
tended  to  show  that  the  defendant  had  loaned 
the  automobile  to  his  chauffeur,  and  that  the 
accident  happened  while  the  latter  was  using 
it  solely  for  his  own  purposes.     Mitchell  v. 
Crassweller,  supra.    The  evidence  in  that  case 
tended  to  phow,  not  deviation  merely,  but  an 
entire   ahnndonnient  or   departure  from   the 
master's  business.    The  coachman  was  not  re- 
turning tlie  horse  and  carriage  to  the  stable, 
even   by   a  circuitous   route,   but  was  using 
them  for  purposes  of  his  own.     The  Massa- 


chusetts cases  may  seem  to  support  the  de- 
fendant's contention.  See  McCarthy  v.  Tim- 
mins,  [5]  178  Mass.  378,  59  N.  E.  1038,  86 
Am.  St.  Rep.  490;  Perlstein  v.  American  Ex- 
press Co.  177  Mass.  530,  59  N.  E.  194,  52 
L.R.A.  959. 

"This  case,  however,  omy  be  distinguished 
from  those  by  the  fact  that,  when  the  acci- 
dent occurred,  the  servant  had  performed  his 
own  purpose  and  had  resumed  his  duty  to 
return  the  coach  to  the  stable.  I  do  not  see 
how  the  case  can  be  distinguished  from  W^il- 
liams  V.  Koehler,  41  App.  Div.  426,  58  N.  Y. 
S.  863,  a  case  in  this  department,  decided  on 
the  authority  of  Quinn  v.  Power,  87  N.  Y. 
535,  41  Am.  Rep.  392,  except  that  that  was 
a  much  stronger  case  for  the  defendant  than 
this." 

From  the  above  it  will  be  seen  that  where 
the  existence  of  the  relationship  of  master 
and  servant  existed,  a  departure  of  a  few 
blocks  from  a  direct  route  of  sixteen  blocks 
for  the  servant's  own  purpose,  was  held  to 
be  a  mere  deviation,  or  at  the  most  a  tem- 
porary abandonment  of  the  service,  and  that, 
if  an  abandonment,  the  service  was  resumed 
the  moment  the  driver  had  performed  his  own 
service,  and  that  at  the  time  of  the  accident 
he  had  resumed  the  service  of  the  master. 

In  Geraty  v.  National  Ice  Co.  case,  the 
drivers  of  tlie  company's  ice  wagon  were  sent 
with  a  load  of  ice  to  be  delivered  at  the 
Grand  Central  Station  in  New  York  City. 
They  did  not  take  the  direct  route,  but  de- 
viated considerably  from  it,  stopping  at  43rd 
street  and  Third  avenue  for  their  own  pur- 
poses. When  they  came  back  to  the  wagon 
a  cake  of  ice  slipped  off  and  struck  plaintiff. 
The  court  in  that  case  said: 

"It  is  the  rule,  no  doubt,  that  the  master 
is  not  necessarily  relieved  from  responsibility 
for  an  injury  resulting  from  the  negligence 
of  his  servant  simply  because  the  servant  is 
at  the  time  acting  in  disobedience  to  the  mas- 
ter's order.  The  question  in  every  case  is 
whether  the  act  he  was  doing  was  one  in 
prosecution  of  his  master's  business.  If  the 
act  was  one  which  continued  until  the  ter- 
mination, would  have  resulted  in  carrying 
out  the  object  for  which  the  servant  had  been 
employed,  the  master  would  be  liable  for 
whatever  negligence  might  take  place  during 
its  performance,  although  the  servant  in  do- 
ing it  was  not  obeying  the  instructions  of 
the  master,  or,  although  he  had  deviated  from 
the  route  prescribed  by  the  master  for  the 
purpose  of  doing  some  act  of  his  own,  but 
yet  with  the  intention,  at  the  same  [6]  time 
of  pursuing  his  master's  business.  Quinn  v. 
Power,  87  X.  Y.  535,  539.  The  rule,  as  laid 
down  by  the  latest  cases  in  the  English  court, 
is  that  a  master  is  responsible  for  an  injury 
resulting  from  the  negligence  of  his  servant 
while  driving  his  cart,  provided  the  servant 
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is  at  the  time  engaged  in  his  master's  busi- 
ness, even  though  the  accident  happens  in  a 
place  to  which  his  master's  business  did  not 
call  him.     But  if  the  journey  upon  which  the 
servant  starts  be  wholly  for  his  own  purposes, 
and  without  the  knowledge  or  consent  of  the 
master,  the  latter  will  not  be  liable.    Mitchell 
V.   Grassweller,   13   C.  B.   237    [76   E.   C.   L. 
237];   Storey  v.  Ashton,  L.  R.  4  Q.  B.  476. 
This  is  .hIso  the  rule  laid  down  in  this  State. 
Cosgrove  v.   Ogden,  49   X.  Y.  255.     In  that 
case  it  is  said  that  the  test  of  the  master's 
responsibility  for  the  act  of  his  own  servant 
is  whether  the  act  was  done  while  the  serv- 
ant was  engaged   in   the   prosecution  of  the 
business  which  he  was  employed  to  do.     In 
this  case  the  act  that  the  servant  was  em- 
ployed to  do  was  to  take  this  ice  from  the 
warehouse    to    the    Grand    Central    Station. 
The  route  taken   was  not  the   direct  route, 
but  that  fact  of  itself  does  not  relieve  the 
master  from  his  liability.     Within  the  cases 
above    stated,    the    liability    still    continues, 
unless  the  deviation  is  made,  not  in  the  pros- 
ecution of  the  master's  business,  but  for  some 
different  and  other  purpose.     The  distinction 
is  well  illustrated  in  the  cases  of  Cavanagh 
v.  Dinsmore,  12  Hun  (N.  Y.)  465,  and  Sheri- 
dan V.  Charlick,  4  Daly  (N.  Y.)  338,  in  which 
the  servant,  having  been  directed  to  use  his 
master's  horse  and  carriage  for  a  particular 
purpose,  and  then  to  put  it  up  in  the  stable, 
instead  of  doing  so,  after  the  master's  busi- 
ness had  been  performed,  went  off  in  another 
direction   in  the  prosecution  of  his  own  af- 
fairs, and  for  liis  own  purposes,  the  defend- 
ant was  not  responsible  for  it.     In  this  par- 
ticular  case,   so   long   as   Sweeney   and   Mc- 
<iuade  were  engaged  in  taking  this  ice  to  the 
<:irand  Central  Station  they  were  engaged  in 
the  prosecution  of  the  master's  business,  and 
it  was   liable   for   their   acts.     The  liability 
ceased,  if  at  all,   only  when  they  were  not 
engaged  in  taking  the  ice  to  the  place  where 
they  were  directed  to  take  it. 

"According  to  the  evidence  of  defendant's 
witness,  they  stopped  near  the  corner  of 
Forty-third  street  and  Third  avenue  for  the 
purpose  of  unloading  some  of  this  ice.  Up 
to  that  time  they  had  been  proceeding  with 
the  [7]  business  in  which  they  were  engaged. 
Wliile  they  stood  there,  unloading  the  ice,  if 
th(»y  did  so,  they  were  undoubtedly  not  en- 
gaged in  the  master's  business,  and  were  act- 
ing: in  their  own  behalf,  and  at  that  time  it 
is  quite  clear  that  the  master  was  not  liable 
for  the  unloading  in  which  they  were  engaged. 
The  jury  were  so  instructed  by  the  court. 
Tliey  were  told  that  if  the  accident  happened 
while  these  men  were  unloading  the  ice  the 
defendant  was  not  responsible. 

"We  think  that  the  defendant  was  not  en- 
titled to  be  relieved  from  liability  if  the  acci- 
dent happened  after  Sweeney  had  taken  his 


place  upon  the  wagon,  and  resumed  his  courae 
toward  the  Grand  Central  Station  and  the 
accident  was  caused  by  the  slipping  of  the  ice 
from  the  wagon.  At  that  time  Sweeney, 
whatever  may  have  been  his  object  in  de- 
viating from  the  direct  route,  was  again  pro- 
ceeding to  deliver  ice.  He  had  accomplished 
whatever  purpose  he  intended  to  accomplish 
by  the  deviation,  and  had  resumed  the  execu- 
tion of  the  work  which  the  defendant  had 
entrusted  him  to  do." 

From  which  it  will  be  seen  that  in  that 
case  the  servants  after  having  begun  a  serv- 
ice for  the  master,  deviated  a  short  distance 
from  a  direct  route  for  their  own  purposes, 
and  after  the  completion  of  their  own  pur- 
poses, had  resumed  the  service  upon  which 
they  were  engaged. 

In  both  of  these  cases  it  will  have  been 
noticed  that  the  deviation  or  abandonment 
was  from  a  service  for  the  master,  to  do 
which  the  servants  had  started  out,  and  that 
in  the  first  case  the  deviation  was  one  of  a 
few  blocks  from  a  journey  of  sixteen  blocks, 
and  in  the  latter  case  it  was  a  short  distance 
from  what  was  probably  a  trip  of  long  dis- 
tance compared  with  the  deviation.  Both  of 
these  cases  are  distinguished  from  the  case 
at  bar  by  the  fact  that  the  deviations  were 
short  in  comparison  with  the  whole  trip,  and 
by  the  fact  tiiat  the  trip  was  begun  and 
ended  in  the  master's  service;  while  in  the 
ease  at  bar,  the  trip  on  the  servant's  busi- 
ness was  eight  times  the  distance  of  tiie  trip 
he  was  directed  to  take  for  the  master,  and 
at  the  time  of  the  accident  he  was  still  more 
than  three  times  the  distance  he  was  directed 
to  go,  away  from  and  beyond  the  place  to 
which  he  was  directed  to  go;  and  of  still 
greater  importance,  he  did  not  start  out  in 
the  service  of  the  master,  but  to  serve  his 
own  purposes. 

[8]  It  may  be,  and  probably  is,  true,  as 
stated  in  the  Geraty  v.  National  Ice  Co.  case, 
where  a  deviation  from,  or  temporary  aban- 
donment of  the  service  is  involved,  that  as 
soon  as  the  servant  has  completed  his  private 
business  and  starts  again  an  act  "which  con- 
tinued until  the  termination,  would  have  re- 
sulted in  carrying  out  the  object  for  which 
the  servant  had  been  employed,  the  master 
would  be  liable  for  whatever  negligence  might 
take  place  during  its  performance,  although 
the  servant  in  doing  it  was  not  obeying  the 
instructions  of  the  master,  or,  although  he 
had  deviated  from  the  route  prescribed  by 
the  master  for  the  purpose  of  doing  some  act 
of  his  own,  but  yet  with  the  intention,  at  the 
same  time  of  pursuing  his  master's  business." 

But  that  rule  was  not  contemplated,  and 
does  not  apply  in  our  judgment  where  the 
trip  was  undertaken  not  in  the  master':^ 
service,  but  without  the  knowledge  or  con- 
sent of  the  master,  and  for  the  servant's  own 
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purposes,  and  that  the  court  in  the  Geraty 
V.  National  Ice  Co.  case  was  of  the  same 
opinion  is  apparent  from  the  following  state- 
ment made  almost  immediately  following  the 
one  last  quoted  above:  "But  if  the  journey 
upon  which  the  servant  starts  be  wholly  for 
his  own  purposees,  and  without  the  knowl- 
edge or  consent  of  the  master,  the  latter  will 
not  be  liable." 

Appellant  also  cites  a  number  of  other 
cases  in  which  a  deviation  or  an  abandonment 
was  involved,  in  which  practically  the  same 
principles  are  announced  as  in  the  two  cases 
from  which  we  have  quoted  above,  but  we  do 
not  consider  it  necessary  to  discuss  them 
here,  because  we  agree  with  the  rules  therein 
announced  when  applied  to  a  case  where  a 
deviation  from  or  an  abandonment  of  the 
service  is  involved. 

We  do  not  deem  the  case  at  bar  such  a 
case,  or  as  involving  a  "deviation"  or  an 
•'abandonment."  Without  doubt  the  evidence 
conclusively  shows,  with  nothing  to  the  con- 
trary, that  when  Hicks  went  to  the  garage 
and  took  appellee's  automobile  upon  the  even- 
ing of  the  accident  involved  here,  he  did  ao 
without  the  consent  of  the  master  for  his  own 
private  business,  and  that  he  did  not  then 
enter  the  service  of  appellee;  so  that,  the 
question  before  us  is  not  one  analogous  to, 
or  covered  by  the  cases  cited  for  appellant. 

The  question  before  us  is  whether  or  not 
at  the  time  of  the  accident  the  servant  had 
entered  his  master's  [9]  service,  after  having 
been  upon  a  trip  of  his  own  with  the  mas- 
ter's car  without  his  consent.  That  this  was 
the  question  involved  was  argued  by  counsel 
for  appellee,  who  were  challenged  by  counsel 
for  appellant  to  state  when,  if  that  were  true, 
the  servant  may  be  said  to  have  entered  the 
service  of  the  master,  and  we  presume  that 
it  will  be  expected  of  us  to  answer  that  ques- 
tion; but  we  are  unwilling  to  attempt  to 
state  at  just  what  point  the  servant  under 
such  circumstances  may  be  said  to  enter  the 
master's  service,  because  in  the  first  place  it 
would  be  difficult,  if  not  impossible,  for  us 
to  state  such  a  rule  as  would  be  correct  under 
circumstances  not  now  in  contemplation ;  and. 
in  the  second  place,  because  it  is  unnecessary 
to  the  decision  of  this  case. 

However,  we  are  convinced  that  upon  this 
evening  Hicks  had  not  entered,  and  was  not 
engaged  in  the  service  of  appellee  at  the  time 
of  the  accident.  He  had  been  directed  to 
drive  the  car  from  a  definite  place  to  a  defi- 
nite place,  a  distance  of  less  than  a  thousand 
feet,  at  about  five  minutes  before  nine  o'clock. 
He  took  the  car  nearly  an  hour  before  that 
time,  when  but  a  few  minutes  would  have 
been  necessary  in  which  to  make  the  trip, 
and  his  reason  for  taking  it  at  the  time  he 
did  was  to  make  an  entirely  different  trip, 
and  for  his  own  purposes.     At  the  time  of 


the  accident  he  was  upon  the  return  portion 
of  his  own  private  journey,  incidentally,  of 
course,  for  the  purpose  of  entering  his  mas- 
ter's service.  As  we  have  stated  before,  it 
would  be  difiicult,  and  we  are  unwilling  to 
attempt  to  say  just  when  he  would  have  en- 
tered the  master's  service,  but  at  the  time  of 
the  accident  he  was  not  in  the  vicinity,  nor 
within  the  "penumbra,"  as  it  has  been  called 
in  one  of  the  cases,  of  any  reasonable  route 
that  could  have  been  employed  by  him  in  per- 
formance to  his  master's  business.  He  was 
then  more  than  twice  as  far  from  and  beyond 
the  place  to  which  he  had  been  directed  to  go 
than  if  he  had  never  started  at  all,  and  we 
hold  that  at  the  time  and  place  of  the  acci- 
dent he  was  engaged  in  one  portion  of  his 
own  trip.  Tlie  fact  that  at  that  time  he  had 
in  mind  a  service  to  be  performed  for  the 
master,  and  was  proceeding  in  a  direction 
that  ultimately  would  have  accomplished  the 
master's  desires,  was  merely  incidental  in 
this  case,  and  the  return  from  his  own  pri- 
vate trip  so  that  he  might  go  to  work  for  the 
master  was  the  matter  in  which  he  was  then 
engaged. 

[10]  Statements  of  distances  to  or  from  a 
place,  or  before  or  after  a  time  are  relative 
statements,  in  the  consideration  of  which  in 
any  case  a  due  sense  of  proportions  must 
be  maintained.  A  side  trip  of  several  blocks 
from  a  main  trip  of  sixteen  blocks  maj'  cor- 
rectly be  called  a  slight  deviation,  whereas 
a  side  trip  of  several  blocks  from  a  main 
trip  of  less  thati  one  block  might  reasonably 
be  regarded  as  an  entirely  different  proposi- 
tion: and  the  taking  of  an  automobile  an 
hour  before  the  necessary  time  for  a  required 
journey  of  a  few  blocks  is  an  entirely  differ- 
ent proposition  from  what  it  would  be  to 
take  it  out  of  the  garage  an  hour  before  the 
necessary  time  for  a  journey  of  many  miles; 
and,  while  Hicks  in  this  ease  took  the  auto- 
mobile out  a  little  less  than  an  hour  before 
the  time  reas»onably  necessary  to  have  taken 
it,  and  while  at  the  time  of  the  accident  he 
was  not  a  groat  many  squares  away  from  the 
place  to  which  he  had  been  directed  to  take 
it;  nevertheless,  in  view  of  the  short  distance 
he  was  required  to  go  in  the  master's  service, 
we  are  convinced  that  his  service  neither 
warranted  his  taking  the  machine  at  the  time 
he  did,  not  having  it  near  the  place  of  the 
accident. 

We  think  our  position  as  stated  is  war- 
ranted upon  reason  and  supported  by  the 
principles  announced  in  the  following  cases: 
Tyler  v.  Stephan,  163  Ky.  770,  174  S.  W. 
700;  Fleischner  v.  Durgin,  207  Mass.  435,  20 
Ann.  Cas.  1291,  93  N.  E,  646,  33  L.R.A. 
(N.S.)  79;  Hayes  v.  Wilkins,  194  Mass.  223, 
80  N.  E.  449,  120  Am.  St.  Rep.  649,  9  L.R.A. 
(N.S.)  1033;  Danforth  v.  Fisher,  21  L.R.A. 
(N.S.)    93,  75  N.  H.   Ill,  71   Atl.  536.  139 
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Am.  St.  Rep.  670;  Patterson  v.  Kates,  152 
Fed.  481;  McCarthy  v.  Timmins,  178  Mass. 
378,  59  N.  E.  1038,  86  Am.  St.  Rep.  490; 
Symington  v.  Sipes,  121  Md.  313,  47  L.R.A. 
(N.S.)  662,  88  Atl.  134;  and  that  our  conclu- 
sion  upon  the  facts  here  is  not  out  of  har- 
mony with  the  Jones  v.  Weigand  or  the 
Geraty  v.  National  Ice  Co.  cases,  or  any  case 
cited  by  appellant. 

Having  reached  the  conclusion  that  Hicks 
at  the  time  and  place  of  the  accident  was  not 
engaged  in  the  service  of  appellee,  Anderson, 
it  is  necessary  to  discuss  the  question  of 
Hicks*  negligence  as  the  cause  of  the  accident, 
and  it  results  that  it  was  not  error  for  the 
trial  court  to  have  instructed  the  jury  to 
return  a  verdict  for  appellee. 

Wherefore  the  judgment  is  affirmed. 


NOTE. 

The  reported  case,  distinguishing  the  cases 
which  hold  that  the  owner  of  an  automobile 
is  not  relieved  from  responsibility  for  the 
acts  of  his  driver  during  a  temporary  devia- 
tion from  duty  by  the  latter,  holds  that 
Mrhere  a  chauifeur,  directed  to  call  for  his 
employer  at  a  certain  hour,  takes  the  car  out 
of  the  garage  at  an  unnecessarily  early  hour 
and  spends  the  interval  in  riding  for  his  own 
pleasure,  the  employer  is  not  liable  for  an 
injury  caused  by  his  negligence  while  so 
doing.  The  cases  relating  to  the  liability  of 
an  automobile  owner  for  the  acts  of  his 
chauffeur  or  agent  are  collated  in  the  note 
to  Griffin  v.  Russell,  reported  ante,  this  vol- 
ume,  at  page  994. 
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Constitiitional  La^v  •—  Amendmenta  — 
Proposal  by  IiegiislatiiTe  —  Jonraal 
Entries. 

Under  Const,  art.  23,  §  1,  providing  that 
constitutional  amendments  may  be  proposed 
in  either  branch  of  the  legislature,  and,  if 
agreed  to  by  two- thirds  of  the  members  of 
eacli  branch,  shall  be  entered  on  their  jour- 
nals with  the  ayes  and  noes  theroon,  and 
be  submitted  to  the  electors  for  their  ap- 
proval at  the  next  general  election,  entries 
made  on  the  journals,  referring  to  a  pro- 
posed amendment  in  the  language  of  its  title, 


that  being  sufficient  as  such,  were  sufficient 
without  copying  Buch  proposed  amendment 
in  the  journals  in  full. 

Form  of  Amendment  —  Sinslenesa. 

Const,  art.  23,  §  1,  provides  that  any 
amendment  to  the  constitution  may  be  pro- 
posed, provided  that,  if  more  than  one  amend- 
ment be  submitted,  they  shall  be  submitted 
BO  that  the  people  may  vote  for  or  against 
each  amendment  separately;  article  2,  §  1,. 
vests  tlie  legislative  power  in  a  senate  and 
house  of  representatives,  to  be  called  the 
legislature  of  the  state;  and  the  seventh 
amendment  approved  March  10,  1911  (Laws 
1911,  p.  136),  purporting  to  directly  amend 
article  2,  §  1,  substantially  repeated  its  lan- 
guage, and  qualified  it  by  adding  provisions 
therein  for  the  exercise  of  legislative  powers 
directly  by  the  people  through  the  initiative 
and  referendum,  and  by  withholding  the  veto- 
power  of  the  governor  from  "measures  ini- 
tiated by  or  referred  to  the  people."  It  is  held., 
on  objection,  that  the  legislative  proposal 
involved  more  than  one  amendment,  and  at 
least  two  separate  subjects,  that  the  amend- 
ment dealt  with  but  one  subject  of  legisla- 
tive power,  the  participation  of  the  people 
in  l^slation  by  direct  vote,  and  that  all 
else  was  incidental  thereto,  so  that  it  was 
properly  submitted  as  one  proposition. 

Statntes  — >  Enaetment  —  If atnre  .  of 
Veto  Po'wer. 

'  While  the  veto  power  is  ordinarily  exer- 
cised by  the  person  possessing  the  executive 
power,  it  is  not  an  '^executive"  but  a  "leg- 
islative" power. 

Constitntional  I«aw  -—  Adoption  of 
Amendment  -—  Jndioial  Poorer  to  Ho- 
▼ie^v  Prooednre. 

The  courts  have  the  power  to  declare  void 
any  attempted  amendment  to  the  constitution 
which  is  not  adopted  as  prescribed  by  the 
constitution  itself,  and  it  is  their  duty  to 
do  so  when  the  want  of  such  prerequisites  is 
of  a  substantial  nature,  and  such  that  the 
court  can  judicially  know  that  there  has 
been  a  want  thereof. 

Jndioial  Notiee  -—  Prooednre  for  Adop- 
tion of  Constitntional  Amendment. 

Const,  art.  23,  relating  to  amendments, 
provides  that  the  legislature  shall  cause 
amendments  to  be  submitted  to  the  people^ 
to  be  published  at  least  three  months  next 
preceding  the  election  in  some  weekly  news- 
paper in  every  county  where  a  newspaper  is 
published  throughout  the  state.  In  an  ac- 
tion to  enjoin  the  governor  and  state  and 
county  officers  from  enforcing  initiative 
meaaure  Ko.  3  (Laws  1916,  p.  2),  it  was  con- 
tended that  the  seventh  amendment  to  the 
constitution  had  not  been  lawfully  submitted, 
in  that  publication  was  defective  because 
not  published  in  several  counties  for  the 
required  period  "next  preceding**  the  elec- 
tion thereon.  It  is  held  that,  so  far  as  official- 
ly recorded  facts  were  concerned,  the  court 
judicially  knew  only  that  the  legislature  of 
1011  proponed  the  seventh  amendment;  that 
such  proposal  was  duly  evidenced  by  proper 
entries  on  the  senate  and  house  journals; 
that  the  act  provided  for  publication  of  the 


amendment  prior  to  the  election,  as  required 
by  the  constitution;  that,  on  a  canvass  show- 
ing its  adoption,  the  governor  proclaimed  the 
amoTidment  to  have  been  adopted  and  to 
have  become  part  of  the  constitution;  that  it 
couM  not  judicially  notice  facts  touching  the 
sufficiency  of  its  publication  prior  to  its 
adoption;  and  that>  as  all  the  facts  within 
its  knowledge  showed  its  lawful  adoption. 
It  could  not  say  that  publication  was  de- 
fective, or  that  it  had  not  been  duly  sub- 
mitted to  the  people. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  case  the  court  will  conclusively 
presume  that  the  publication  was  made  ac- 
cording to  the  constitutional  requirements  by 
those  to  whom  the  constitution  and  statutes 
enacted  in  pursuance  thereof  intrusted  such 
duty. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  case  neither  the  stipulations  nor 
admissions  of  counsel  can  bring  facts  within 
the  sphere  of  judicial  notice  which  in  law 
did  not  belong  there. 

[See  note  at  end  of  this  case.] 

Matters    Jndioially    Notioed    -—    Noto- 
riety. 

The  limits  of  "judicial  notice"  cannot  be 
prescribed  with  exactness,  but  notoriety  is, 
generally  speaking,  the  ultimate  test  of  facts 
sought  to  be  brought  within  the  realm  of 
judicial  notice;  in  general,  it  covers  matters 
so  notorious  that  a  production  of  evidence 
would  be  unnecessary,  matters  which  the  ju- 
dicial function  supposes  the  judge  to  be  ac- 
quainted with  actually  or  theoretically,  and 
matters  not  strictly  included  under  either  of 
such  heads. 

InitiatiTe    and   Referendum    ^   Proce- 
dure ~>  Judieial  Notioe. 

Const.  Amend.  7,  approved  March  10,  1911 
(Laws  1911,  p.  136)  requires  the  legislature 
to  provide  methods  of  publicity  of  all  laws 
and  amendments  to  the  constitution  referred 
to  the  people  so  that  each  voter  of  the  state 
shall  receive  the  publication  at  least  50  days 
before  the  election,  and  that  any  initiative 
measure  shall  become  a  law  if  approved  by  a 
majority  of  the  votes  cast  thereon.  Laws 
1913,  p.  418,  enacted  pursuant  thereto,  pro- 
vides by  section  29  that  not  less  than  55 
days  before  any  election  on  initiative  meas- 
ures the  secretary  of  state  shall  mail  each 
voter  a  copy  of  the  pamphlet  containing  the 
measure,  and  by  section  30  that  votes  there- 
on shall  be  canvassed  by  the  regular  elec- 
tion officers,  and  that  within  30  days  after 
election  the  secretary  of  state  shall  canvass 
the  vote  and  certify  the  result  to  the  gover- 
nor, who  shall  proclaim  measures  approved 
by  a  majority  equal  to  one- third  of  the  total 
vote  cast  to  be  the  law  of  the  state.  In  an 
action  to  enjoin-  the  governor  and  state  and 
county  officers  from  enforcing  initiative  meas- 
ure No.  3  (Laws  1915,  p.  2),  prohibiting  the 
manufacture,  keeping,  sale,  and  disposition 
of  intoxicating  liquors,  it  was  contended  that 
the  measure  had  not  been  lawfully  submitted 
or  voted  upon.  It  is  held  in  the  absence  of 
Add.  Cas.  1917D — 64. 
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constitutional  or  statutory  provisions  for  pre- 
serving any  official  record  evidence  or  facts 
showing  sufficiency  of  publication  that,  while 
the  court  judicially  knew  that  the  measure 
was  submitted  by  the  general  election,  that 
a  majority  of  votes  were  for  its  adoption, 
that  the  governor  had  proclaimed  the  result 
of  the  canvass,  and  declared  it  a  law,  it 
could  not  judicially  know  any  facts  touching 
the  sufficiency  of  the  publication,  and  hence 
could  not  determine  its  sufficiency. 
[See  Ann.  Cas.  1916B  819.] 

Constitutional  La^v  —  Adoption  of 
Amendment  ^  Number  of  Votes  Re- 
quired. 

Under  Const.  Amend.  7,  approved  March 
10,  1911  (Laws  1911,  p.  136),  providing  that 
initiative  measures  should  become  effective  if 
approved  by  a  majority  of  votes  cast,  if  the 
votes  cast  equaled  one-third  of  the  total 
votes  cast  at  such  election,  it  is  held  that  the 
term  'Votes  cast  at  such  election,"  meant  the 
same  as  '^number  of  voters  voting  at  such 
election,"  and  that  since  the  court  judicially 
knew  that  more  than  one-third  of  the  voters 
voting  on  the  amendment  voted  for  its  adop- 
tion,  it   was   constitutionally   adopted. 

Judieial  Notice  —  Nun&ber  of  Voters  in 
State. 

The  court  judicially  knows,  as  matter  of 
common  knowledge,  that  there  are  not  900,- 
000  electors  in  the  state  of  Washington. 

Statutes  —  EiPeot  of  Partial  luTalidity. 

Under  Const.  Amend.  7,  approved  March 
10,  1911  (Laws  1911,  p.  136),  providing  for 
the  initiative  and  referendum  and  that  an 
initiative  measure  shall  be  in  operation  after 
the  thirtieth  day  after  the  election,  initia- 
tive measure  No.  3  (Laws  1915,  p.  2),  pro- 
hibiting the  manufacture,  keeping,  sale,  etc., 
of  intoxicating  liquors,  before  any  attempt  to 
enforce  its  provisions  prior  to  January  1, 
1916,  even  if  violative  of  the  amendment 
by  reason  of  the  postponement  of  its  opera- 
tion, would  have  no  effect  upon  the  consti- 
tutionality of  other  provisions  thereof,  as 
section  26  expressly  so  declares. 

[See  Ann.   Cas.   1916D  9.] 

Intoidoating;  Uquors  -—  Validity  of 
Prohibition. 

Initiative  measure  No.  3  (Laws  1915,  p. 
2),  prohibiting  the  manufacture,  keeping, 
sale,  and  disposition  of  intoxicating  liquors, 
except  in  certain  cases,  approved  by  popular 
vote  at  general  election  of  1914,  does  not 
violate  the  equal  privileges  and  immunities 
provisions  of  the  federal  or  state  consti- 
tutions. 


Same. 

Such  initiative  measure  does  not  violate 
the  equal  protection  of  the  laws  provisions 
of  the  state  and  federal  constitutions. 

Webb-Kenyon  I«aw  —  Eifect  on  State 
Legislation. 

Such  initiative  measure  is  not  invalid  as 
an  interference  with  interstate  commerce, 
since  the  Wcbb-Kenvon  act  ( Act  March  1 , 
1913,  c.  90,  37  Stat.*699  [4  Fed.  St.  Ann.  2d 
ed.  503] )  divests  intoxicatins^  liquors  of  their 
interstate  character  in  so  far  as  the  power 
of  the  state  to  regulate  the  sale  and  dispo- 
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sition  thereof  and  the  shipment  into  the  state 
for  that  purpose  is  concerned. 
[See  Ann.   Cas.  1915D   1171.] 

Same. 

The  Webb-Kenyon  law,  prohibiting  the 
transportation  of  liquors  from  one  state  into 
another,  to  be  received,  kept,  or  used  in  vio- 
lation of  the  law  of  the  latter  state,  thereby 
divesting  intoxicating  liquors  of  their  inter- 
state character  in  so  far  as  the  power  of 
the  state  to  regulate  the  sale  or  disposition 
thereof  and  shipments  into  the  state  for 
that  purpose  is  concerned,  is  valid. 

Appeal  from  Superior  Court,  Thurston 
county:     Wright,  Judge. 

Action  by  J.  L.  Gottstein  et  al.,  plaintiffs, 
against  Ernest  Lister,  Governor,  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiffs and  interveners  appeal.  The  facts  are 
stated  in  the  opinion.     Affibmed. 

Preston  d  Thorgrimson  and  Donux>rth  d 
Todd  for  appellants. 

The  Attorney  General,  John  H.  Powell  and 
L.  L,  Thompson  for  respondents. 

Dudley  Q.  Wooten  and  T.  D.  Rockicell  for 
interveners. 

Piles,  Howe  d  Carey ,  amid  curiae. 

[465]  Parkeb,  J. — The  plaintiffs,  J.  L. 
Gottstein  et  al.,  and  the  interveners,  Griffin 
&  Mork  et  al.,  seek  to  have  the  state  and 
county  officials  enjoined  from  enforcing  the 
provisions  of  initiative  measure  No.  3,  pro- 
hibiting the  manufacture,  keeping,  sale  and 
disposition  of  intoxicating  liquors,  except  in 
certain  cases,  approved  by  vote  of  the  people 
at  the  general  election  of  November  3,  1914. 
The  cause  was  submitted  to  the  superior 
court  upon  the  pleadings  and  a  statement  of 
facts  agreed  upon  by  counsel  for  the  respec- 
tive parties.  After  hearing  argument  of  coun- 
sel upon  the  record  so  made,  the  superior 
court  rendered  judgment  in  favor  of  the  de- 
fendants, dismissing  the  complaints  of  the 
plaintiffs  and  interveners,  from  which  they 
have  appealed  to  this  court. 

The  contentions  made  in  the  superior  court 
by  counsel  for  appellants,  as  they  are  also 
made  here,  are,  in  substance:  [466]  (1)  That 
the  seventh  amendment  to  our  state  constitu- 
tion, providing  for  the  initiative  and  referen- 
dum, was  not  legally  submitted  to  and  adopt- 
ed by  the  people,  and  is,  therefore,  not  a  valid 
part  of  the  constitution  so  as  to  furnish  any 
authority  for  the  adoption  of  initiative 
measure  No.  3  by  vote  of  the  people;  (2) 
tiiat,  if  the  seventh  amendment  to  the  con- 
stitution be  a  valid  part  thereof,  initiative 
measure  No.  3  was  not  legally  submitted  to 
and  adopted  by  the  people  so  as  to  become 
an  existing  law,  aside  from  the  constitution- 
ality of  its  provisions;  and  (3)  that  initiative 


measure  No.  3  is  unconstitutional  and  void, 
especially  in  that  it  violates  the  equal  privi- 
leges and  immunities,  and  equal  protection 
of  the  laws,  guaranties  of  the  state  and  Fed- 
eral constitutions,  and  also  in  that  it  inter- 
feres with  interstate  commerce. 

Appellants,  Gottstein  et  al.,  are  now,  and 
for  many  years  past  have  been,  lawfully 
engaged  in  the  wholesale  liquor  business  in 
Seattle,  and  have  a  large  stock  of  goods  on 
hand  and  a  large  amount  of  capital  invested 
in  their  business.  If  enforced,  the  provisions 
of  initiative  measure  No.  3  will  compel  the 
discontinuance  of  their  business  in  this  state 
and  result  in  large  financial  loss  to  them. 
They  prosecute  this  action  in  behalf  of  them- 
selves and  all  others  similarly  situated  who 
may  desire  to  join  as  plaintiffs  therein.  Ap- 
pellants, Griffin  &  Mork  et  al.,  are  severally 
the  owners  of,  and  engaged  in  operating,  ho- 
tels in  several  of  the  cities  of  this  state, 
being  members  of  a  voluntary  organization 
known  as  the  "Washington  State  Hotel  As- 
sociation." They  come  into  the  cause  by 
complaint  in  intervention  in  which  they  all 
join  as  plaintiffs,  alleging  facts  relative  to 
their  business,  their  investments  therein,  their 
lawfully  dealing  in  intoxicating  liquors  as 
a  part  thereof,  and  the  compelling  of  the  dis- 
continuance of  that  portion  of  their  business, 
resulting  in  their  large  financial  loss  if  the 
provisions  of  initiative  measure  No.  3  be  en- 
forced, substantially  as  alleged  by  the  original 
plaintiffs  and  appellants,  J.  L.  Gottstein  et 
al.  No  contention  is  made  by  counsel  for 
respondents  that  the  existing  business  [467] 
and  property  interests  of  appellants  here  in- 
volved and  the  threatened  financial  loss  to 
them  by  the  enforcement  of  initiative  measure 
No.  3  is  not  sucli  as  entitles  them  to  the 
relief  prayed  for  in  this  form  of  action,  if 
their  contentions  touching  the  merits  of  the 
controversy  be  well  founded. 

The  contention  of  counsel  for  appellants 
first  in  natural  order  is  that  the  proposal 
by  the  legislature  of  the  seventh  amendment 
to  the  constitution,  providing  for  the  initia- 
tive and  referendum,  was  not  lawfullv  evi- 
denced  by  proper  entries  on  the  journals  of 
the  senate  and  house  of  representatives,  as 
provided  by  article  23  of  the  constitution  re- 
lating to  amendments  thereto.  This  conten- 
tion, we  think,  requires  but  little  notice  here, 
since  the  entries  made  on  the  senate  and 
house  journals  of  the  proposal  of  this  amend- 
ment were  substantially  the  same  as  thoj«e 
made  in  the  proposal  of  the  eighth  amend- 
ment to  the  constitution  providing  for  the 
recall,  which  was  held  by  us  in  Cudihee  v. 
Phelps,  76  Wash.  314,  136  Pac.  367,  to  comply 
with  the  requirements  of  article  23  of  the 
constitution.  The  question  was  reviewed  at 
length  in  that  decision,  and  we  adhere  to 
the    conclusion    there    reached    that    entries 
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made  on  the  journals,  referring  to  a  proposed 
amendment  in  the  language  of  the  title  to 
the  proposing  act,  the  title  being  sufficient 
as  such,  satisfies  the  requirements  of  article 
23  of  the  constitution,  without  copying  in 
the  journals  such  proposed  amendment  in 
full.  We  conclude  that  the  seventh  amend- 
ment did  not  fail  of  lawful  adoption  for 
want  of  proper  entries  on  the  senate  and 
house  journals. 

Did  the  seventh  amendment  to  the  consti- 
tution fail  of  legal  adoption  because  of  its 
proposal  and  submission  to  the  people  as 
one  amendment?  It  is  so  contended  by 
counsel  for  appellants.  Section  1,  article  23, 
of  the  constitution  reads  in  part  as  follows: 

"Any  amendment  or  amendments  to  this 
constitution  may  be  proposed  .  .  .  Pro- 
vided, that  if  more  than  one  amendment  be 
submitted,  they  shall  be  submitted  in  such 
manner  [468]  that  the  people  may  vote  for 
or     against     such     amendments     separately. 


» 


The  seventh  amendment  purports  to  amend 
directly  only  section  1  of  article  2  of  the 
constitution,  the  whole  of  which,  prior  to  the 
amendment,  read  as  follows: 

"The  legislative  powers  shall  be  vested 
in  a  senate  and  house  of  representatives, 
which  shall  be  called  the  legislature  of  the 
state  of  Washington." 

This  language  is  repeated  in  substance  in 
the  seventh  amendment,  and  is  qualified  by 
additional  provisions  therein  providing  for 
the  exercise  of  legislative  power  directly  by 
the  people  through  the  initiative  and  referen- 
dum, which  amendment  also  withholds  the 
veto  power  of  the  governor  from  "measures 
initiated  by  or  referred  to  the  people."  Laws 
of  1931,  p.  136.  These,  it  is  insisted,  are 
three,  or  at  least,  two  subjects,  so  separable 
each  from  the  other  that  they  constitute,  in 
substance,  as  many  different  amendments,  and 
hence  must  "be  submitted  in  such  manner  that 
the  people  may  vote  for  or  against  such 
amendments  separately,"  to  the  end  that  the 
provisions  of  article  23  of  the  constitution 
be  not  violated.  Section  3  of  the  act  pro- 
posing the  amendment  provides  for  the  sub- 
mission thereof  to  the  people  as  a  single 
amendment.    Laws  of  1011,  p.  140. 

Til  ere  is  then  presented  in  this  branch  of 
the  case  the  question,  Did  this  proposal  of 
the  legislature  involve  more  than  one  amend- 
ment within  the  meaning  of  the  provision  of 
article  23  of  the  constitution  above  quoted? 
The  argument  of  counsel  for  appellants  pro- 
ceeds largely  upon  the  theory  that  the  initia- 
tive and  referendum  are  separate  subjects  and 
look  to  the  attainment  of  separate  objects, 
and  the  fact  that  an  elector  might  consistent- 
ly favor  one  and  oppose  the  other  is  controll- 
ing as  to  their  separateness  of  subject-  matter 
and  purpose.    Now,  since  the  constitution  does 


not  in  terms  prescribe  what  shall  be  r^arded 
as  one  amendment  for  the  purpose  of  enabling 
the  electors  to  vote  thereon  separately,  the 
[469]  question  is  manifestly  to  be  answered 
by  a  consideration  of  the  inherent  nature  of 
any  given  proposed  amendment.  The  logic 
of  counsel's  contentions  would  seem  to  lead 
to  such  a  minute  subdivision  of  matters  lia- 
ble to  become  the  subject  of  constitutional 
amendment  as  to  practically  refine  out  of 
existence  the  power  of  the  people  to  amend 
the  constitution.  Almost  any  conceivable 
amendment  to  the  constitution  is  capable  of 
being  subdivided  into  separate  propositions 
of  such  nature  that  an  elector  might  con- 
sistently favor  the  adoption  of  some  and  the 
rejection  of  others.  As  we  proceed  we  think 
it  will  be  found  that  the  singleness  of  a  giv- 
en proposition  beyond  division  is  not  the  ulti- 
mate test;  but  that  the  question  must  be 
viewed  in  a  broader  aspect  as  one  largely  of 
common  sense,  and  in  a  spirit  of  deference 
to  the  discretion  of  the  legislature,  much  as 
we  defer  to  legislative  discretion  in  restrict- 
ing a  bill  to  one  subject  and  expressing  such 
subject  in  the  title  thereof,  as  required  by 
section  19,  article  2  of  the  constitution, 
though  possibly  the  latitude  of  the  legislature 
is  hardly  so  broad  in  determining  what  con- 
stitutes one  amendment  to  the  constitution. 

The  question  of  what  constitutes  one  amend- 
ment within  the  meaning  of  a  constitutional 
provision  like  ours,  of  which  there  are  many 
in  the  Union,  seems  to  have  been  first  con- 
sidered by  the  supreme  court  of  Wisconsin 
in  1882  in  State  v.  Timme,  64  Wis.  318, 
11  N.  W.  785.  There  was  drawn  in  question 
in  that  case  a  constitutional  amendment  the 
provisions  of  which  are  summarized  by  the 
court  on  page  326  as  follows: 

"It  first  provides  that  members  of  the  as- 
sembly shall  be  chosen  biennially  by  single 
districts,  on  the  Tuesday  succeeding  the  first 
Monday  of  November  after  the  adoption  of 
this  amendment;  secondly,  that  the  senators 
are  to  be  chosen  at  the  same  time  and  in 
the  same  manner  as  the  members  of  the  as- 
sembly, except  that  they  shall  be  chosen  al- 
ternately in  the  odd  and  even  numbered  dis- 
tricts, and  that  all  senators  elected  after  the 
adoption  of  the  amendment  shall  hold  their 
offices  for  four  years,  and  that  the  senators 
elected  or  holding  over  [470]  at  the  time  of 
the  adoption  of  the  amendment  shall  con- 
tinue in  office  till  their  successors  are  dulv 
elected  and  qualified:  thirdly,  that  the  1^- 
islature  shall  meet  at  the  seat  of  govern- 
ment, at  such  time  as  shall  he  provided  by 
Jaw,  once  in  two  years,  and  no  oftener,  etc.; 
and  fourthly,  that  their  compensation,  by 
way  of  salary,  shall  be  $500;" 

This,  it  was  insisted,  constituted  at  least 
four  amendments  and  should  have  been  sub- 
mitted as  four  separate  propositions,  in  order 
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to  comply  with  the  constitutional  require- 
ment that  **if  more  than  one  amendment  be 
submitted,  they  shall  be  submitted  in  such 
manner  tliat  the  people  may  vote  for  or 
againfc'^  such  amendments  separately."  Ans- 
wering this  contention,  Justice  Taylor,  speak- 
ing for  the  court,  said: 

"We  think  amendments  to  the  constitution, 
which  the  section  above  quoted  requires  shall 
be  submitted  separately,  must  be  construed 
to  mean  amendments  which  have  different 
objects  and  purposes  in  view.  In  order  to 
constitute  more  than  one  amendment,  the 
propositions  submitted  must  relate  to  more 
than  one  subject,  and  have  at  least  two  dis- 
tinct and  separate  purposes  not  dependent 
upon  or  connected  with  each  other.  Tested 
by  this  rule,  the  propositions  submitted  to 
the  electors  contained  but  one  amendment. 
It  is  clear  that  the  whole  scope  and  purpose 
of  the  matter  submitted  to  the  electors  for 
their  ratification  was  the  change  from  annual 
to  biennial  sessions  of  the  legislature.  .  .  . 
The  question  of  compensation  was,  perhaps, 
less  intimately  and  necessarily  connected  with 
the  change  to  biennial  sessions,  yet  it  was 
clearly  connected  with  it.  The  duties  and 
service  having  been  somewhat  enlarged,  it 
was  proper  that  the  compensation  should  be 
increased.  We  do  not  contend  that  the  leg- 
islature, if  it  had  seen  fit,  might  not  have 
adopted  these  changes  as  separate  amend- 
ments, and  have  submitted  them  to  the  people 
as  such;  but  we  think,  under  the  constitution, 
the  legislature  has  a  discretion,  within  the 
limits  above  suggested,  of  determining  what 
shall  be  submitted  as  a  single  amendment, 
and  they  are  not  compelled  to  submit  as  sep- 
arate amendments  the  separate  propositions 
necessary  to  accomplish  a  single  purpose." 

In  State  v.  Mason,  43  La.  Ann.  590,  9  So. 
776,  there  was  drawn  in  question  a  constitu- 
tional [471]  amendment  relating  to  lotteries 
and  the  distribution  of  revenues  derived  there- 
from in  fixed  proportions,  to  the  publio 
schools,  to  levees,  to  charities,  to  pensions, 
to  sanitary  purposes,  and  to  the  general  fund 
of  the  state.  Contention  was  made  against 
the  amendment  the  same,  in  substance,  as 
is  here  made,  the  constitutional  provision 
invoked  being,  in  substance,  the  same.  The 
amendment  was  held  to  have  been  constitu- 
tionally submitted  as  one  proposition,  in 
that  it  related  to  one  general  subject,  to  wit, 
lotteries.  The  court  reached  its  conclusion 
evidently  upon  the  authority  of  the  Wisconsin 
iase  above  noticed,  quoting  in  part  with  ap- 
proval from  that  portion  of  the  decision  above 
quoted  by  us. 

In  State  v.  Herried,  10  S.  D.  109,  72  N. 
W.  93,  the  question  was  presented  by  the 
challenging  of  a  constitutional  amendment 
which  provided  for  a  change  in  the  admin- 
istration of  the  several  educational  institu- 


tions of  the  state,  concentrating  their  ad- 
ministration into  a  central  board  from  that 
of  local  boards.  The  constitutional  provision 
involved  was  in  the  exact  words  of  our  own. 
Answering  the  contention  that  there  was,  in 
substance,  more  than  one  amendment  and 
that  the  submission  to  the  people  should 
have  been  as  separate  propositions.  Judge 
Haney,  speaking  for  the  court,  said: 

"A  glance  at  the  official  ballot  shows  that 
each  elector  was  compelled  to  vote  for  or 
against  all  of  the  proposed  changes.  If  any 
effect  be  given  to  the  title  of  the  joint  reso- 
lution, it  would  seem  to  indicate  that  the 
legislature  regarded  it  as  embracing  more 
than  one  amendment,  and  the  inference  arises 
that  those  who  prepared  the  ballots  failed  to 
carry  out  the  legislative  intent.  But  con- 
ceding this  to  be  so,  if,  as  a  matter  of  law^, 
but  one  amendment  is  included  in  the  resolu- 
tion, the  error  of  those  who  prepared  the 
ballots  should  not  be  permitted  to  defeat  the 
proposed  change.  Then  the  question  is  pre- 
sented: Does  the  resolution  contain  more 
than  one  amendment,  within  the  meaning  of 
the  constitution?  It  is  contended  with  much 
apparent  reason  that  two  distinct  objects 
were  intended,  namely,  the  abolition  of  the* 
trustees,  and  a  change  in  the  number  and 
powers  of  the  regents;  that  [472]  these  ob- 
jects are  independent  of  each  other;  that 
either  might  have  been  adopted  without 
adopting  the  other;  and  that  there  are  num- 
erous reasons  why  the  elector  might  have 
desired  one  change,  and  not  the  other.  The 
defect  in  this  argument  consists  in  substitut- 
ing for  the  real  object  or  purpose  one  of  its 
incidents.  Control  of  the  state  educational 
institutions  is  the  subject  to  which  the  pro- 
posed amendment  relates.  Its  purpose  or 
object  is  to  place  such  institutions  under  the 
control  of  a  single  board.  The  membership 
of  such  board,  its  powers,  and  the  abolition 
of  local  boards,  are  but  incidental  to  and 
necessarily  connected  with  the  object  intend- 
ed. Hence  we  conclude  that  only  one  amend- 
ment was  submitted.  It  must  be  conceded 
that  courts  and  lawyers  may  easily  differ  re- 
garding the  result  reached  herein.  The  ques- 
tion is  involved  in  serious  doubt.  Such  being- 
the  situation,  the  court  invokes  thfe  well-recog- 
nized rule,  applicable  here,  as  in  cases  where 
the  constitutionality  of  statutes  is  brought 
in  question,  and  sustains  the  amendment,  be- 
cause it  does  not  plainly  and  palpably  appear 
to  be  invalid." 

The  question  was  similarly  presented  to  the 
supreme  court  of  Georgia  in  Hammond  v. 
Clark,  136  Ga.  313,  324,  71  S.  E.  470,  38 
L.R.A. ( N.S. )  77,  wherein  it  was  disposed  of 
by  Justice  Lumpkin,  speaking  for  the  court, 
in  part  as  follows: 

''It  was  contended  that  the  proposed  amend- 
ment which  was  submitted  to  the  people  for 
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ratification  contained  several  distinct  proposi- 
tions, and  that  each  of  these  constituted  in 
effect  a  separate  amendment,  and  should  have 
been  separately  submitted.  The  constitution 
provides,  that,  *When  more  than  one  amend- 
ment is  submitted  at  the  same  time,  they 
shall  be  so  submitted  as  to  enable  the  electors 
to  vote  on  each  amendment  separately.'  This 
amendment  was  to  a  single  paragraph  of  the 
constitution.  While  the  amendment  included 
more  propositions  than  one,  they  were  not 
wholly  distinct'  and  separate,  or  in  regard  to 
different  subject-matters,  but  all  tended  to 
carry  out  one  general  purpose,  and  dealt  with 
a  single  subject-matter — the  salaries  of  judges 
in  certain  judicial  circuits.  It  is  true  that 
it  dealt  with  those  salaries  both  in  the  past 
and  in  the  future,  but  that  is  not  a  sufficient 
basis  for  a  court  to  hold  it  was  necessary  for 
the  legislature  to  have  proposed  two  distinct 
amendments  on  [473]  that  subject.  Instead 
of  one.  It  was  argued  that  some  of  the  vot- 
er'«»  might  have  been  willing  to  increase  the 
salary  for  the  future,  but  not  to  ratify  its 
payment  in  the  past  (this  court  having  held 
that  the  legislative  provision  for  payment 
of  the  increase  of  salaries  from  the  connty 
treasuries  was  unconstitutional),  and  that 
the  two  things  should  have  been  separated. 
Had  the  legislature  seen  fit  to  divide  the  two 
])ropositions  in  regard  to  the  salaries  of  such 
judges,  and  to  have  submitted  them  separate- 
ly, we  do  not  say  that  they  might  not  have 
done  so.  But  we  cannot  hold  that  they  were 
obliged  to  do  so.  Almost  every  amendment 
to  tJie  constitution  or  to  a  legislative  act 
involves  more  than  a  single  simple  proposi- 
tion." 

In  Jones  v.  McClaughry,  169  Iowa  281,  151 
N.  W.  210,  there  was  drawn  in  question  a 
constitutional  amendment  providing  for  the 
organization  of  grand  juries,  and  also  pro- 
viding that  the  general  assembly  might  pro- 
vide for  holding  persons  to  answer  any  crimi- 
nal offense  without  the  aid  of  a  grand  jury. 
Answering  the  contention  that  this  was  the 
submission  of  t^vo  amendments  as  one.  Jus- 
tice Ladd,  speaking  for  the  court,  said: 

"The  particular  criticism  of  the  amendment 
is  that  it  ii?  in  reality  two  amendments,  even 
thouirh  designated  as  one,  and  therefore  its 
submission  as  one  was  in  violation  of  sec- 
tion 2  of  article  10  of  the  constitution  di- 
recting that:  *If  two  or  more  amendments 
shall  be  submitted  at  the  same  time,  they 
shall  be  submitted  in  such  manner  that  the 
electors  shall  vote  for  or  against  each  of  such 
amendments   separately.' 

"The  importani'p  of  this  provision  was  re- 
ferred to  in  Ix)baugh  v.  Cook,  127  la.  181, 
102  N.  W.  1121.  Its  purpose  is  to  exact  the 
submission  of  each  amendment  upon  its  merits 
alone,  and  tlicrebv  secure  the  free  and  inde- 
pendent  expression  of  the  will  of  the  people 


thereon.  Incongruous  matter  and  that  having 
no  connection  with  the  main  subject  is  ex- 
cluded, and  the  evil  of  loading  a  meritorious 
proposition  with  another  of  doubtful  pro- 
priety obviated.  The  elector  in  approving  or 
rejecting  cannot  be  put  in  a  position  where 
he  may  be  compelled,  in  order  to  aid  in  car- 
rying a  proposition,  also  to  vote  for  another 
which,  if  separately  submitted,  he  would  re- 
ject. But  this  does  not  mean  that  every  pro- 
posed [474]  change  shall  necessarily  be  an- 
alyzed into  its  minutest  component  parts,  and 
these  separately  submitted.  All  intended  is 
that  but  one  subject  be  dealt  with  in  a  single 
amendment.  'If,'  as  said  in  Lobaugh  v.  Gook^ 
'the  amendment  has  but  one  object  and  pur- 
pose, and  all  else  included  therein  is  inci- 
dental thereto,  and  reasonably  necessary  to 
effect  the  object  and  purpose  contemplated, 
it  is  not  inimical  to  the  charge  of  containing 
more  than  one  amendment.'" 

In  State  v.  Alderson,  49  Mont.  387,  Ann. 
Caa.  1916B  39,  142  Pac.  210,  we  have  a  case 
exactly  in  point.  The  constitutional  amend- 
ment there  involved  is,  in  substanee,  the  same 
as  that  now  before  us,  providing  for  the 
initiative  and  referendum.  The  provisions  of 
the  Montana  constitution  touching  the  sub- 
mission of  amendments  thereto  separately, 
reads: 

"Shonld  more  amendments  than  one  be  sub- 
mitted at  the  same  election,  they  shall  be 
so  prepared  and  distinguished  by  numbers  or 
o^herwisfe  that  each  can  be  voted  upon  sepa- 
rately."   Montana  Const,  art.  19,  §  9. 

In  holding  that  the  amendment  providing 
for  the  initiative  and  referendum  is  one 
amendment  within  the  meaning  of  this  con- 
stitutional provision,  the  court  observed : 

''Only  one  provision  of  the  constitution  was 
changed,  towit,  the  provision  by  which  the 
entire  legislative  authority  of  the  state  had 
been  lodged  in  the  legislative  assembly.  This 
fact  is  not  of  great  importance,  but  it  is 
important  that  but  one  change  was  made, 
viz.:  To  express  a  reservation  of  legislative 
authority  in  the  people.  That  such  authority 
could  be  used  in  two  ways — designated,  re- 
spectively, as  the  power  be  propose  and  enact 
laws,  and  the  power  to  approve  or  reject  laws 
enacted  by  the  legislative  assembly — does  not 
suggest  disconnection,  but  enumeration  of  the 
parts  of  a  whole.  Nor  is  the  fact  that  a 
greater  proportion  of  the  electorate  is  re- 
quired for  the  initiative  than  for  the  referen- 
dum necessarily  significant  of  more  than  that 
one  mode  of  using  the  reserved  authority  is 
deemed  of  greater  value  than  the  other.  These 
provisions  are  purely  detail,  which  might, 
without  injury  to  the  amendment,  have  been 
left  for  the  legislative  assembly  to  establish. 
So,  too,  the  referendum,  while  in  political 
effect  a  veto,  is  not  such  in  the  sense  in 
which  that  [475]  term  is  used  in  our  consti- 
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tution,  and  is  not  an  invasion  of  the  execu- 
tive function.  Under  it  the  people  proceed 
toward  bills  enacted  by  the  assembly,  ex- 
pressing assent  or  dissent,  in  essentially  the 
same  manner  as  the  senate  upon  a  bill  which 
has  passed  the  house;  they  are  an  additional 
body  through  which  acts  of  the  legislature 
must  pass  in  certain  cases,  and  disapproval, 
when  it  occurs,  is  purely  legislative. 

"It  is  undoubtedly  true  that,  as  the  amend- 
ment was  submitted,  persons  who  approved 
the  initiative,  and  not  the  referendum,  or 
vice  versa,  were  obliged  to  take  both  or 
neither.  But  this  circumstance  is  not  fatal 
ft  they  were  both  parts  of  a  single  plan  or 
general  purpose;  such  divergencies  of  opinion 
are  conceivable  as  to  any  amendment  involv- 
ing particularization.  'The  unity  of  object 
is  to  be  looked  for  in  the  ultimate  end,  and 
not  in  the  detail  or  steps  leading  to  the  end.' 

"After  all  is  said,  then,  the  question  is  an 
h.istorical  one.  Much  is  made  of  the  fact 
that  the  initiative  is  wholly  foreign  to  our 
institutions,  whereas  the  referendum  has  been 
with  us,  in  one  form  or  another,  since  early 
ages;  but  the  referendum  established  by  the 
amendment  in  question  is  the  Swiss  ref- 
erendum, and  is  not  the  plebiscite  resorted 
to  in  American  practice  from  the  earliest 
times  for  the  settlement  of  constitutional  or 
local  questions;  and  while  it  is  a  fact  that 
the  initiative  is  the  later  invention,  and  does 
not  prevail  in  all  the  communities  which  have 
the  referendum,  a  very  brief  glance  into  politi- 
cal history  will  disclose  that  the  initiative 
and  referendum  came  to  us  together  and  at 
a  time  when  they  were  considered  as  es- 
sentially  complementary.  It  will  readily  be 
recalled  that  for  at  least  fifteen  years  prior 
to  1916  distrust  of  legislatures  as  truly  rep- 
resentative of  popular  will  was  widespread, 
and  there  was  vigorous  agitation  for  a  cor- 
rective. The  press  teemed  with  discussions 
of  the  initiative  and  referendum,  always 
bracketed  together,  as  a  supposed  panacea; 
many  states  adopted  them  as  one,  and  there 
cannot  be  the  slightest  doubt  that  to  the 
common  understanding  of  our  people  they 
presented  the  aspect  of  a  single  plan  to  con- 
trol the  power  of  the  legislature  through  the 
means  of  direct  legislation.'  'See  Oberheltz- 
er  on  Referendum,  Chap.  15 ;  Phelps  on  Initia- 
tive and  Referendum.)  By  them,  as  the  su- 
preme court  of  California  has  said,  the  people 
reserved  to  themselves  supervisory  control  of 
legislation  (In  re  Pf abler,  150  Cal.  71,  76, 
77,  11  Ann.  Gas.  911,  11  L.R.A.(N.S.)  [476] 
1092,  88  Pac.  270).  They  are  the  positive 
and  negative  poles  of  the  same  magnet — op- 
posite sides  of  the  same  shield." 

Tliis  court  has  not  had  occasion  to  notice 
this  provision  of  our  state  constitution,  but 
in   the  case  of   State,  eto.   y.   Riplinger,   30 


Wash.  281,  70  Pac.  748,  a  similar  provision 
in  the  freehold  charter  of  Seattle  was  in- 
volved. The  charter  provided,  among  other 
things, 

"'J  hat  if  more  than  one  amendment  be  sub- 
mitted at  the  same  general  election  the  same 
shall  be  submitted  at  such  election  in  such 
manner  that  each  proposed  amendment  may 
be  voted  on  separately  without  prejudice  to 
the  others." 

The  charter  was  amended  by  submitted  to 
the  people,  as  a  single  proposition,  an  article 
relating  to  "the  Horary  department."  This 
proposed  amendment  constituted  several  sec- 
tions providing  in  some  considerable  detail 
for  the  administration  of  that  department. 
While  it  related  to  that  one  general  subject, 
it  was  plainly  susceptible  of  being  divided 
into  several  propositions  so  that  an  elector 
might  consistently  favor  one  and  oppose  the 
others.  It  was  held  to  be  one  amendment 
within  the  meaning  of  the  charter  provision 
above  quoted  requiring  amendments  to  be 
submitted  to  the  people  separately.  Justice 
I>unbar,  speaking  for  the  court,  said: 

"As  is  well  said  by  the  respondents,  'There 
is  no  more  reason  in  case  of  amendment  in 
requiring  each  section  to  be  separately  sub- 
mitted than  for  requiring  each  sentence  to 
be  so  submitted;'  that  is  the  unity  of  sub- 
ject that  is  demanded  by  the  charter  pro- 
vision requiring  each  amendment  to  be  sub- 
inittedly  separately.  It  appears  evident  from 
the  language  of  the  amendment  that  it  was 
the  intention  that  the  new  provision,  as  a 
whole,  should  be  substituted  in  lieu  of  the 
old  provision,  as  a  whole.  That  being  so, 
the  voter  was  not  deprived  of  the  right  to 
exercise  his  choice  in  voting  upon  the  amend- 
ment." 

Tlie  following  decisions  of  the  courts  in- 
volving constitutional  amendments  made  un- 
der constitutional  provisions  in  substance  the 
same  as  our  own  are  in  harmony  with  these 
[477]  views:  Gabbert  v.  Chicago,  etc.  R.  Co. 
171  Mo.  84,  70  S.  W.  891;  People  v.  Sours.  31 
Colo.  369,  74  Pac.  167,  102  Am.  St.  Rep.  34; 
People  V.  Prevost,  55  Colo.  199,  134  Pac. 
129;  Chicago  v.  Reeves,  220  111.  274,  77  N. 
E.  237 ;  State  v.  Silver  Bow  County,  34  Mont. 
426,  87  Pac.  450;  Lobaugh  v.  Cook,  127  la. 
181,  102  N.  W.  1121. 

There  have  come  to  our  notice  but  two 
decisions  of  the  courts  which  we  regard  as 
being  opposed  to  the  views  expressed  in  the 
above  noticed  decisions.  They  are  State  v. 
Powell,  77  Miffs.  343,  27  So.  927,  48  L.R.A. 
652,  and  McBee  v.  Brady,  15  Idaho  761,  100 
Pac.  97.  The  Powell  case  seems  to  have  been 
expressly  overruled  in  the  later  case  of  State 
v.  Jones,  106  Miss.  522,  64  So.  241,  469 
McBee  v.  Brady  may  possibly  be  distinguished 
from  the  decisions  above  noticed  and  from 
the  case  before  us  in  the  number  of  subjects 
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covered  by  the  proposed  amendment  to  the 
constitution  of  Idaho  submitted  as  one  propo- 
sition. If  not  so  distinguishable,  we  think 
it,  as  well  as  the  Powell  case,  must  be  re- 
garded as  being  opposed  to  the  great  weight 
of  authority. 

In  Ellingham  y.  Dye,  178  Ind.  336,  90  N. 
£.  1,  Ann.  Cas.  I915C  200,  a  question  akin 
to  that  before  us  was  presented.  The  legis- 
lature submitted  to  the  people,  as  a  single 
proposition,  an  entirely  new  constitution. 
This,  it  was  held,  could  not  be  done  under 
the  constitutional  power  of  the  legislature 
to  submit  amendments  only,  and  those  sepa- 
rately. Manifestly,  this  was  the  submission 
of  more  than  one  amendment  as  a  single 
proposition. 

In  Lozier  y.  Alexander  Drug  Co.  23  Okla. 
1,  99  Pac.  808,  there  was  an  attempt  to  sub- 
mit a  constitutional  amendment  and  the 
question  of  approval  or  rejection  of  an  act 
of  the  legislature  as  a  single  proposition. 
This  was  hela  to  be  an  unlawful  submission. 
This  decision  plainly  is  of  no '  aid  to  the 
solution  of  the  problem  here  involved. 

[478J  It  is  strenuously  argued  that  the  in-< 
itiative  and  referendum  are  separate  sub- 
jects within  the  meaning  of  our  constitutional 
provision  requiring  different  amendments  to 
be  submitted  separately,  because  the  initia- 
tive is  purely  legislative  and  the  referendum 
is  negative  in  character,  partaking  more  of 
the  veto  power,  which  power  is  ordinarily 
vested  in  the  executive.  We  have  seen,  in 
the  above  quotations  from  the  Montana  court 
in  State  v.  Alderson,  supra,  that  tluit  court 
regards  the  referendum  more  in  the  nature 
of  a  method  of  referring  a  bill  to  another 
house  or  branch  of  the  legislature,  as  a  bill 
goes  to  the  senate  or  the  house  after  being 
introduced  and  passed  in  the  other  body, 
rather  than  as  an  exercise  of  a  power  likened 
to  the  veto.  However  this  may  be,  it  is 
elementary  that,  while  the  veto  power  is 
ordinarily  exercised  by  that  person  possess- 
ing the  executive  power,  it  is  not  an  execu- 
tive power,  but  a  legislative  power.  Speak- 
ing of  the  king's  prerogatives,  among  which 
is  that  of  the  veto  power,  Blackstone  tells  us 
in  Book  1  at  page  261: 

"First,  he  is  a  constituent  part  of  the 
supreme  legislative  power;  and,  as  such,  has 
the  prerogative  of  rejecting  such  provisions 
in  parliament  as  he  judges  improper  to  be 
passed." 

Judge  Cooley  in  his  Principles  of  Constitu- 
tional Law,  at  pages  51  and  52,  says: 

"The  power  to  veto  legislation,  which  is 
conferred  upon  the  president,  makes  him  in 
effect  a  third  branch  of  the  legislature.  The 
power  is  legislative,  not  executive,  and  the 
questions  presented  to  his  mind  are  precisely 
the  same  as  those  the  two  houses  of  Congress 
must  determine  in  passing  a  bill.     Whether 


the  proposed  law  is  necessary  or  expedient, 
whetiier  it  is  constitutional,  whether  it  is 
so  framed  as  to  accomplish  its  intent,  and 
so  on,  are  questions  transferred  from  the  two 
houses  to  the  president  with  the  bill  itself." 

In  Black's  Constitutional  Law,  at  page  113, 
that  learned  author  observes: 

"This  power  vested  in  the  president  is  not 
executive  in  its  nature,  but  essentially  leg- 
islative. It  makes  him,  in  effect,  [479]  a 
branch  of  Congress,  though  only  to  a  limited 
and  qualified  extent." 

In  the  text  of  36  Cyc.  958,  we  read: 

"Under  the  system  of  government  adopted 
in  this  country  the  chief  executive,  either  the 
president  or  a  governor,  is  a  part  of  the  law- 
making power." 

Numerous  authorities  are  there  collected 
showing  that  the  real  nature  of  the  veto 
power  is  legislative. 

These  considerations,  it  seems  to  us,  render 
it  plain  that  the  seventh  amendment  to  our 
constitution,  vesting  legislative  power  in  both 
the  legislature  and  the  people,  and  with- 
holding from  the  governor  the  veto  power 
as  to  initiative  and  referendum  measures, 
deals  with  the  one  subject  of  legislative  pow- 
er, and  that  such  vesting  of  that  power,  and, 
incidentally  thereto,  the  defining  of  the  man- 
ner and  means  of  its  exercise,  is  the  one  sole 
object  and  purpose  of  the  amendment.  That 
it  could  have  been  submitted  to  the  people 
as  more  than  one  proposition,  to  our  minds 
argues  only  that  such  different  possible  propo- 
sitions have  to  do  only  with  matters  in- 
cidental to  the  one  purpose.  The  fact  that 
tlie  mode  of  exercising  the  power  by  ref- 
erendum is  negative,  or  that  it  might  be 
even  regarded  as  a  veto  power,  does  not 
change  the  fact  that  such  power  is  legis- 
lative. So,  in  its  final  analysis,  the  language 
added  to  section  1  of  article  2  of  the  con- 
stitution by  the  seventh  amendment  provides 
only  for  the  participation  by  the  people  in 
legislation  by  their  direct  vote.  All  else 
found  in  the  amendment  is  but  incidental  to 
this  object  and  purpose.  The  amendment  is 
to  but  one  section  of  the  constitution,  it 
deals  with  one  subject  and  looks  to  the  ac- 
complisiiroent  of  one  purpose. 

We  conclude  that  the  seventh  amendment 
to  the  constitution  did  not  fail  of  lawful 
adoption  because  of  the  fact  that  it  was  sub- 
mitted to  the  people  as  one  proposition. 

It  is  contended  by  counsel  for  appellant^ 
that  the  seventh  amendment  to  the  constitu- 
tion was  not  lawfully  submitted  to  [480] 
the  people,  in  that  it  was  not  published  prior 
to  the  election  at  which  it  was  voted  upon, 
as  required  by  that  portion  of  article  23  of 
the  constitution  reading  as  follows: 

"The  legislature  shall  also  cause  the  amend- 
ments that  are  to  be  submitted  to  the  people 
to  be  published   for   at   least  three  months 
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next  preceding  the  election,  in  some  weekly 
newspaper,  in  every  county  where  a  news- 
paper is  published  throughout  tlic  state/' 

It  is  insisted  that  the  publication  of  the 
proposed  amendment  was  defective  in  several 
of  the  counties  of  the  state,  in  that  it  was 
not  published  therein  the  required  period 
"next  preceding"  the  election  at  which  it  was 
voted  upon.  The  facts  showing  this  claimed 
defect  in  the  publication  are  sought  to  be 
brought  before  us  by  stipulation  of  counsel 
for  the  respective  parties  to  this  action,  coun- 
sel for  respondents  reserving,  however,  their 
objections  to  the  relevancy  of  such  facts  and 
to  the  court  taking  judicial  notice  of  them. 
This  branch  of  the  case,  to  our  minds,  presents 
the  most  difficult  problem  in  the  entire  con- 
troversy, the  importance  of  the  correct  solu- 
tion of  which  cannot  be  overestimated. 
Viewed  as  a  fundamental  principle  of  orderly 
constitutional  government,  nothing  seems 
more  important  than  that  the  mandates  of 
tJie  constitution  touching  the  procedure  to  be 
followed  in  bringing  about  changes  therein 
by  amendment  should  be  followed  by  those  to 
whom  such  mandates  are  directed.  It  may 
seem  equally  important  that  the  courts  should 
declare  void  and  of  no  effect  any  attempted 
amendment  to  the  constitution  which  is  not 
attended  by  those  things  prescribed  by  the 
constitution  itself  as  prerequisite  to  the  bring' 
ing  about  of  its  amendment.  This,  it  is  now 
beyond  question,  the  courts  have  power  to 
do;  more,  it  is  their  solemn  duty  to  do,  when 
the  want  of  constitutional  prerequisites  is 
of  a  substantial  nature  amd  8uch  that  the 
voiP'ts  can  fudioially  know  that  there  has 
been  such  toant  of  constitutional  prerequisites. 

Important  as  these  things  are,  and  plain 
as  the  power  and  duty  of  the  courts  may  be 
in  such  cases,  it  is  of  no  less  consequence 
[481]  that  the  courts  must  never  declare 
void  and  of  no  effect  a  constitutional  amend- 
ment when  aU  of  the  facts  tohich  are  within 
the  realm  of  the  judicial  knoxcledge  touching 
its  submission  and  adoption  by  the  people 
point  to  its  lawful  submission  and  adoption, 
whatever  other  facts  may  exist  pointing  to 
the  contrary.  If  it  be  the  duty  or  privilege 
of  the  courts  to  look  to  facts  beyond  the 
realm  of  judicial  knowledge,  which,  generally 
speaking,  is  limited  to  facts  evidenced  by 
public  records  and  facts  of  general  notoriety, 
in  determining  the  question  of  the  lawful  ex- 
istence of  a  constitutional  amendment,  then, 
indeed,  does  the  existence  of  such  an  amend- 
ment rest  upon  an  uncertain  foundation,  car- 
rying in  its  supporting  strength  according  as 
each  litigant,  in  innumerable  possible  cases, 
might  be  able  to  prove  or  disprove  facts  out- 
side the  realm  of  judicial  knowledge  touching 
details  of  its  submission  and  adoption  by  the 
people.  To  give  sanction  to  such  a  doctrine 
would  leave  the  lawful  existence  of  this  ajid 


every  other  amendment  to  our  constitution 
an  open  question,  to  be  tried  out  as  a  ques- 
tion of  fact  as  many  times  as  there  might  be 
different  cases  drawing  its  existence  in  ques- 
tion, even  a  generation  hence.  Surely  the 
existence  of  our  written  law,  whether  con- 
stitutional or  statutory,  does  not  rest  upon 
such  a  precarious  support. 

The   arguments   of   counsel   on   both   sides 
proceed  upon  the  theory  that,  in  so  far  as 
the  court  is  called  upon  to  notice  facts  in 
determining  the  question  of  the  legal  exis- 
tence of  the  seventh  amendment,  only  such 
facts  are  proper  to  be  oonsidered  as  the  court 
can  judicially  notice.     Manifestly,  the  court 
could   not   proceed   upon   any   other   theory, 
since  this  is  not  in  any  sense  a  trial  of  an 
issuable    fact.      The    facts    here    controlling 
must  be  regarded  as  absolute  facts,  not  tenta* 
tive,  prima  facie  or  questionable  facts;  not 
facts  to  be  proven  or  in  any  sense  the  subject 
of  proof,  but  facts  which  the  court  is  bound 
to  judicially  know  as  a^olutely  true  or  not 
true,  and  from  which  it  must  say  that  the 
seventh  amendment  has  or  [482]  has  not  be- 
come a  part  of  our  constitution.     In  other 
words,  the  answer  to  our  problem  must  be 
absolute.    Our  answer  must,  at  lease  theoreti- 
cally, rest  upon  facts  capable  of  being  ju- 
dicially   noticed    without   proof,    which   will 
furnish  the  same  answer  at  all  times  to  all 
men,  though  the  courts  may  never  have  spok- 
en upon  the  subject.     This  being  the  nature 
of  our  problem,  in  so  far  as  facts  enter  as  an 
element  into  its  solution,  it  seems  to  follow, 
as  a  matter  of  course,  that  stipulations  or 
admissions  of  counsel  as  to  what  the  facts 
are  can  be  of  no  controlling  force  whatever, 
though  possibly  the  court  may  look  to  such 
stipulation  or  admission  to  refresh  its  mem- 
ory, as  calling  its  attention  to  facts  within 
the  realm  of  judicial  knowledge,  as  it  would 
look  to  an  almanac  to  be  reminded  of  the 
day  of  the  month,  or  to  a  historical  work  to 
be  reminded  of  the  date  of  some  prominent 
historical  event  of  such  notoriety  as  to  come 
within  the  realm  of  judicial  knowledge,  or 
to  official   records  of  public  acts.     Stipula- 
tions or  admissions  of  counsel  cannot  brin^ 
facts  within  the  sphere  of  judicial  knowledge* 
which  in  law  do  not  belong  there.     Such  is 
the  well  settled  rule.     Among  the  decisions 
so  holding,  we  note  the  following:      Chosen 
Freeholders  v.   Stevenson,  46  N.  J.  L.  173; 
Legg  v.   Annapolis,  42  Md.  203;   Atty.-Gen. 
V.  Rice,  64  Mich.  385,  31  N.  W.  203;  Fulling- 
ton  V.  Williams,  98  Ga.  807,  27  S.   E.   183; 
State  V.  Boise,  5  Idaho  619,  51  Pac.  110;  Har- 
rison V.  People,  57  Colo.  137,  140  Pac.  203. 
We   proceed,   then,   in   the   light   of   judicial 
knowledge  alone,  in  so  far  as  we  are  to  be 
controlled  by  facts  touching  the  proper  sub- 
mission  of  the   seventh   amendment   to  our 
constitution. 
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If  we  were  asked  to  look  alone  to  facts 
which  tlie  constitution  or  statute  requires  to 
be  evidenced  by  public  record,  our  task  would 
be  freed  from  much  of  its  attendant  difficulty ; 
but  counsel  for  appellants  ask  us  to  take 
judicial  notice  of  facts  which  they  claim  show 
defective  publication  of  the  seventh  amend- 
ment in  the  several  counties  of  the  state  prior 
to  the  election  at  which  it  was  voted  upon. 
Now,  neither  the  constitution  [483]  nor  the 
statute  of  our  state  requires  the  publication 
of  a  proposed  amendment  to  the  constitution 
to  be  evidenced  by  any  official  record  thereof 
to  which  the  court  could  look  and  judicially 
know  that  the  publication  prescribed  has  or 
has  not  been  made.  So  far  as  officially  re- 
corded facts  arc  concerned,  it  may  be  said 
that  we  know  judicially  that  the  legislature 
of  1911  passed  an  act  proposing  the  seventh 
amendment  to  the  people  at  the  general  elec- 
tion of  1912;  that  such  proposal  was  duly 
evidenced  by  prop(»r  entries  upon  the  journals 
of  the  senate  and  house  of  representatives; 
that,  by  section  2  of  that  act,  the  legislature 
provided  for  publication  of  the  amendment 
prior  to  the  election,  as  required  by  article 
23  of  the  constitution;  that  at  that  election 
there  were  cast  for  the  adoption  of  the  pro- 
posed amendment  110,110  votes,  and  against 
its  adoption,  43,905  votes;  and  that,  upon 
a  canvass  of  the  election  returns,  on  file  and 
of  public  record  as  the  law  requires  in  the 
office  of  the  secretary  of  state,  showing  this 
result,  the  governor,  on  December  28,  1912, 
issued  his  proclamation  as  required  by  article 
23  of  the  constitution,  in  which  he  proclaimed 
the  fact  that  ''said  amendment  has  been 
adopted,  and  that  the  same  is  now  a  part 
of  the  constitution  of  the  state  of  Washing- 
ton." 

There  may  be  other  officially  recorded  facts 
we  could  judicially  notice  if  necessary,  but 
no  officially  recorded  fact,  that  is,  no  fact 
required  by  constitution  or  statute  to  be  re- 
corded, and  no  fact  of  such  notoriety  as  to 
bring  it  within  the  realm  of  judicial  notice, 
answers  the  question  of  whether  the  publica- 
tion of  the  proposed  amendment,  prior  to  the 
election  at  which  it  was  vot«d  upon,  was 
or  was  not  made  as  the  constitution  pre- 
scribes. By  what  process  of  reasoning,  then, 
are  the  facts  determinative  of  this  question 
to  be  noticed  by  the  courts?  If  outside  the 
realm  of  judicial  notice,  must  we  not  con- 
clusively presume  that  the  publication  was 
made  in  obedience  to  the  requirements  of  the 
constitution  by  those  to  whom  the  constitu- 
tion and  statutes,  enacted  in  pursuance  there- 
of, intrusted  such  duty?  An  affirmative 
answer  to  this  [484]  question  seems  inevi- 
table, unless  the  facts  are  to  be  judicially 
noticed  by  the  courts  upon  the  ground  of 
notoriety.  This  seems  impossible  in  view  of 
the  nature  of  the  facts  which  it  is  sought  to 
have  us  judicially  notice. 


The  limits  of  judicial  notice  are  not  capable 
of  being  prescribed  in  general  terms  with  any 
degree  of  exactness;  but  it  seems  plain  from 
the  authorities  that  notoriety  is,  generally 
speaking,  the  ultimate  test  when  facts  sought 
to  be  brought  within  the  realm  of  judicial 
notice  are  of  the  nature  we  are  here  asked 
to  notice.  In  1  Greenleaf  on  Evidence  (16tli 
ed.)  p.  8,  it  is  said: 

'The  general  principle  of  judicial  notice 
is  simple  and  natural  enough.  In  general, 
it  covers  (1)  matters  which  are  so  notorious 
that  the  production  of  evidence  would  be 
unnecessary;  (2)  matters  which  the  judicial 
function  supposes  the  judge  to  be  acquainted 
with,  either  actually  or  in  theory;  (3)  sim- 
dry  matters  not  exactly  included  under  either 
of  these  heads." 

Professor  Jones  in  his  Commentaries  on 
Evidence,  vol.  1,  §  105,  observes  as  follows: 

*'General  rules  have  often  been  prescribed 
for  determining  what  facts  are,  and  what  are 
not,  matters  for  judicial  cognizance,  yet  such 
rules  are  necessarily  too  vague  and  general 
in  their  character  to  afford  very  valuable 
aid  to  the  practitioner.  Certain  facts  may 
be  said  to  be  the  subject  of  judicial  notice 
because  they  are  part  of  the  law  of  the  Jund, 
which  is  presumed  to  be  generally  known. 
Other  facts  may  be  properly  the  subject  of 
judicial  notice,  because  they  relate  to  the 
organization  and  duties  of  the  court  and  its 
officers,  and  hence  may  be  said  to  be  peculiar- 
ly within  the  cognizance  of  the  judge.  But 
when  we  pass  from  facts  of  the  character 
already  mentioned,  the  principal  guide  in 
determining  what  facts  may  be  assumed  to 
be  Judicially  known  is  that  of  notoriety.^* 

In  Wade  on  the  Law  of  Notice,  at  §  1403, 
we  read: 

"Tlie  classes  of  facts  of  which  notice  will 
be  taken  are  judicial,  legislative,  political, 
historical,  geographical,  commercial,  scientific 
and  artistic,  in  addition  to  a  wide  range 
[485]  of  matters  arising  in  the  ordinary 
course  of  nature,  or  the  general  current  of 
human  affairs,  which  rest  entirely  upon  ac- 
knowledged notoriety  for  their  claims  to  ju- 
dicial recognition." 

In  Bouvier's  Law  Dictionary  (Rawle's  3d 
Kevision),  at  page  1734,  judicial  notice  is 
defined  as  follows: 

"A  term  used  to  express  the  doctrine  of  the 
acceptance  by  a  court  for  the  purposes  of 
the  case,  of  the  truth  of  certain  notorious 
facts  without  requiring  proof. 

''It  is  the  process  whereby  proof  by  parol 
evidence  is  dispensed  with,  where  the  court 
is  justified  by  general  considerations  in  as- 
suming the  truth  of  a  proposition  without 
requiring  evidence  from  the  party  setting  it 
up.  See  Wigm.  Ev.  §  2665.  This  power  is 
to  be  exercised  with  caution.  Care  must  be 
taken    that    the    requisite    notoriety    exists 
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Every  reasonable  doubt  should  be  resolved 
promptly  in  the  negative." 

In  the  text  of  16  Cyc.  850,  we  read: 

'* Judicial  knowledge  is  not  reached  by  the 
use  of  evidence;  it  is  a  matter  pertaining  to 
the  judicial  function  and  its  existence,  like 
that  of  an  admission,  stipulation,  or  rule  of 
presumption,  dispenses  with  evidence  as  to 
the  point  covered.  It  is  necessary,  however, 
that  the  community  throughout  which  the 
fact  to  be  judicially  known  is  supposed  to  be 
commonly  known  should  be  one  whose  extent 
bears  some  reasonable  relation  to  the  ter- 
ritorial jurisdiction  of  the  court  itself."  See 
note  in  4  L.R.A.  38. 

There  have  been  a  great  number  of  decisions 
rendered  by  the  courts  which  may  be  regarded 
as  showing  the  inexactness  of  the  rule  of 
general  notoriety  as  defining  the  limits  of 
notice.  This  want  of  exactness,  however, 
comes  from  the  difficulty  in  many  cases  of 
determining  what  is  suflicient  notoriety  of  a 
given  fact  to  bring  it  within  the  judicial 
notice  of  the  court. 

After  a  painstaking  examination  of  the 
numerous  decisions  called  to  our  attention 
by  counsel,  and  also  others  coming  to  our 
notice,  we  believe  it  safe  to  assert  that  no 
court,  so  far  as  can  be  determined  from  the 
reported  decisions,  has  ever  [486]  judicially 
noticed  facts  touching  the  sufficiency  of  the 
publication  of  a  constitutional  amendment  or 
a  statute,  which  publication  was  required  by 
law  prior  to  the  adoption  of  such  amendment 
or  the  enactment  of  such  a  statute,  where 
neither  the  constitution  nor  the  statute  made 
provision  for  preserving  some  official  record 
touching  the  fact  of  such  publication,  ex- 
cept in  cases  where  the  propriety  of  the  court 
taking  judicial  notice  of  such  facts  was  not 
in  the  least  drawn  in  question. 

The  decision  which  seems  to  us  most  di- 
rectly in  point  as  lending  support  to  the 
contention  of  counsel  for  appellants  touching 
this  question  is  that  of  State  v.  Tooker,  15 
Mont.  8,  37  Pac.  840,  25  L.R.A.  560.  In  that 
case  there  was  drawn  in  question  the  adop- 
tion of  a  constitutional  amendment  which 
was  held  to  have  failed  of  lawful  adoption 
because  of  its  defective  publication  prior  to 
the  election  at  which  it  was  v<Jted  upon.  As- 
suming that  neither  the  constitution  nor  the 
statute  of  Montana  made  any  provision  for 
preservation  of  any  official  record  of  facta 
touching  the  making  of  the  required  publica- 
tion, as  to  which  the  decision  is  silent,  it 
seems  that  the  court  did  take  notice  of  facts 
going  to  show  the  insufficiency  of  such  publi- 
cation. We  look  in  vain  in  that  decision, 
however,  for  any  challenge  to  the  power  of 
the  court  to  rightfully  judicially  notice  such 
facts.  Just  how  the  facts  were  called  to  the 
attention  of  the  court  in  that  case  is  not 
clear  from  the  decision. 


The  decision  which  may  be  regarded  as  next 
in  order  of  importance  as  lending  support  to 
appellants'  contention  upon  this  subject  is 
that  of  the  supreme  court  of  Nevada  in  State 
V.  Davis,  20  Nev.  220,  19  Pac.  894.  What  we 
have  said  relative  to  the  decision  in  State 
V.  Tooker  is  equally  applicable  to  this  de- 
cision. The  question  of  judicial  notice  ex- 
tending to  facts  going  to  show  insufficiency  of 
publication  prior  to  the  election  at  which  the 
constitutional  amendment  there  involved  was 
voted  upon  was  not  presented  to  or  considered 
by  the  court,  so  far  as  can  be  determined 
from  the  reported  decision. 

[487]  The  decision  of  the  supreme  court 
of  Kentucky  in  McCreary  v.  Speer,  156  Ky. 
783,  162  S.  W.  99,  also  seems  to  lend  some 
support  to  the  contention  of  counsel  for 
appellants  touching  the  question  of  the  suf- 
ficiency of  the  publication.  But  that  case 
was  submitted  to  the  court  upon  facts  stipu- 
lated by  counsel,  and  the  opinion  fails  to  dis- 
close any  mention  or  discussion  of  the  ques- 
tion of  the  propriety  of  the  court  drawing 
to  itself  by  judicial  notice  facts  necessary 
to  a  determination  of  the  sufficiency  of  the 
publication. 

No  other  decision  has  come  to  our  notice 
holding  a  constitutional  amendment  void, 
rested  alone  upon  the  ground  of  want  of 
sufficient  publication  prior  to  the  election  at 
which  it  was  voted  upon.  We  proceed,  how- 
ever, to  notice  a  number  of  decisions  which 
counsel  for  appellants  place  reliance  upon 
as  touching  this  branch  of  the  case. 

In  Russell  v.  Croy,  164  Mo.  69,  63  S.  W. 
849,  the  court  considered  and  reviewed  the 
question  of  the  sufficiency  of  a  publication  of 
a  constitutional  amendm^it  and  declined  to 
hold  the  amendment  void  upon  the  ground, 
but  did  hold  it  void  as  being  in  violation  of 
rights  guaranteed  by  the  Federal  constitu- 
tion. The  question  of  the  propriety  of  the 
court  taking  judicial  notice  of  facts  which 
were  claimed  to  show  the  defective  publica- 
tion was  not  noticed.  Indeed,  the  question 
of  insufficiency  of  the  publication  was  wholly 
unnecessary  to  a  decision  of  the  cause  in 
view  of  the  ground  upon  which  the  amend- 
ment was  held  void. 

In  the  famous  Kansas  Prohibitory  Amend- 
ment Cases,  24  Kan.  700,  much  is  said  in  a 
general  way  by  the  learned  writer  of  that 
opinion  touching  the  extent  of  judicial  notice, 
lliere  was  not,  however,  involved  in  that  case 
any  question  of  judicial  notice  of  facts  other 
than  such  facts  as  were  evidenced  by  official 
records.  The  sufficiency  of  the  publication 
of  the  proposed  amendment  prior  to  the  elec- 
tion at  which  it  was  voted  upon  was  not 
questioned.  The  amendment,  however,  was 
upheld  as  against  other  contentions  which 
were  determinable  from  officially  recorded 
facts. 
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[488]  In  In  re  House  Resolution  No.  10, 
50  Colo.  71,  114  Pac.  293,  the  supreme  court 
of  Colorado  rendered  its  decision  in  response 
to  a  resolution  and  interrogatories  of  the 
house  of  representatives  touching  the  question 
of  the  constitutionality  of  the  method  of 
publication  provided  for  in  a  bill  pending  in 
the  legislature  which  contemplated  the  sub- 
mission to  the  people  of  &  constitutional 
amendment.  Manifestly,  no  question  of  fact 
was  there  presented  which  was  beyond  the 
court's  judicial  knowledge,  because  the  bill 
upon  its  face  furnished  all  the  factu  the  court 
was  called  upoi  to  consider  incidental  to 
the  question  of  law  presented. 

In  Hammond  v.  Clark,  136  Ga.  313,  71 
S.  B.  479,  38  L.R.A.(N.S.)  77,  there  was 
drawn  in  question  the  sufficiency  of  the  form 
in  which  the  publication  of  a  proposed  amend- 
ment to  the  constitution  was  made.  But  the 
question  was  plainly  determinable  from  a  pub- 
lic record,  to  wit,  the  governor's  proclama- 
tion, which  the  general  assembly  directed  the 
governor  to  make  and  publish  and  which  con- 
tained the  entire  act  proposing  the  amend- 
ment. It  was  not  a  question  of  the  extent 
of  the  publication  that  was  actually  made, 
but  as  to  the  form  of  it,  which,  of  course, 
was  determinable  from  the  face  of  the  gover- 
nor's proclamation,  a  public  document.  The 
proclamation,  so  far  as  its  form  was  con- 
cerned, was  held  sufficient. 

In  McConaughy  v.  State,  106  Minn.  392, 
119  N.  W.  408,  there  was  drawn  in  question 
the  sufficiency  of  a  publication  of  a  constitu- 
tional amendment  prior  to  the  election  at 
which  it  was  voted  upon,  apparently  as  a 
«]uestion  of  fact,  in  a  statutory'  election  con- 
test timely  initiated.  Manifestly,  under  such 
circumstances,  the  question  of  the  extent  of 
Che  publication  was  determinable  as  a  ques- 
tion of  fact.  Of  course,  the  court  in  that 
case  could  determine  the  facts  from  proof, 
as  in  any  trial  of  a  question  of  fact,  and 
was  not  confined  to  facts  of  which  it  could 
take-  judicial  notice  without  proof,  as  in  the 
case  before  us. 

[489]  In  Hildreth  v.  Taylor,  117  Ark.  465, 
175  S.  W.  40,  there  was  drawn  in  question 
a  constitutional  amendment  upon  the  ground 
of  insufficiency  of  the  publication  thereof  pre- 
ceding the  election  at  which  it  was  voted 
upon.  The  court  held  the  amendment  to 
have  failed  of  adoption  because  of  its  failure 
to  receive  a  sufficient  number  of  votes.  I'he 
court,  however,  did  notice,  and  to  some  ex- 
tent examined,  the  question  of  the  sufficiency 
of  the  publication,  and  while  it  was  not 
necessary  for  the  court  to  express  its  opinion 
touching  the  effect  of  the  claimed  defective 
publication,  yet  in  view  of  the  fact  that,  as 
under  our  law  and  constitution,  the  constitu- 
tion and  laws  of  Arkansas  made  no  provision 
for  preservation  of  any  record  of  the  facts 


touching  the  extent  of  the  publication,  the 
following  language  of  the  court  in  that  case 
is  of  interest  in  this  connection: 

''The  legislature  has  provided  no  record 
whereby  the  fact  can  be  definitely  ascertained 
whether  or  not  the  publication  has  been  made 
as  directed,  therefore  it  would  be  disastrous 
to  hold  that  a  statute  or  amendment  to  the 
constitution  could  be  defeated  by  showing 
that  the  publication  in  fact  was  not  made 
in  accordance  with  the  specified  terms." 

This  language  comes  as  near  touching  the 
question  of  judicial  notice  as  here  involved, 
as  that  of  any  decision  which  has  come  to 
our  notice.  Indeed,  no  other  language  of  any 
decision  coming  to  our  attention  suggests 
thought  of  the  question,  as  here  involved. 

In  Worman  v.  Hagan,  78  Md.  162,  27  Atl. 
616,  21  L.RJ^.  716,  it  was  held  that  the 
governor's  proclamation  declaring  that  cer- 
tain amendments  submitted  to  the  vote  of 
the  people  had  received  a  majority  of  the 
votes  cast  and  thereby  had  been  adopted  by 
the  people  as  a  part  of  the  constitution,  was 
conclusive  upon  the  courts.  This  holding  was 
rested  upon  the  language  of  the  Maryland 
constitution.  It  is  worthy  of  note,  however, 
that  there  was  not  drawn  in  question  in  that 
case  any  facts  other  than  officially  recorded 
facts,  even  had  [490]  the  court  felt  called 
upon  to  go  behind  the  governor's  proclama- 
tion. 

In  State  v.  Williams,  143  Ala.  501,  39  So. 
276,  there  was  presented  a  situation  where 
the  court  took  judicial  notice  of  facts  touch- 
ing the  sufficiency  of  a  publication  required 
by  the  constitution  as  a  prerequisite  to  the 
legislature  passing  a  special  law.  A  critical 
reading  of  that  decision,  however,  will  show 
that  the  court  could  take  judicial  notice  of 
the  publication  or  want  thereof  because  of  the 
fact  that  the  constitution  expressly  provides 
for  the  preservation  of  record  evidence  of 
the  publication,  and  also  provided  that  ''the 
courts  shall  pronounce  void  every  special, 
private  or  local  law  which  the  journals  do  not 
affirmatively  show  was  passed  in  accordance 
with  the  provisions  of  this  section."  A  sinii- 
lar  situation  was  presented  in  Chosen  Free- 
holders v.  Stevenson,  46  N.  J.  L.  173. 

In  the  following  decisions  the  courts  no- 
ticed the  question  of  the  sufficiency  of  publi- 
cation made  prior  to  the  adoption  of  con- 
stitutional amendments  and  held  such 
publications  sufficient.  In  none  of  them,  how- 
ever, was  the  question  of  judicial  notice 
reviewed  or  mentioned.  State  v.  Grey,  21 
Nev.  378,  32  Pac.  190,  19  L.R.A.  134;  State 
v.  Alderson,  49  Mont.  387,  Ann.  Cas.  191 6B 
39,  142  Pac.  210;  State  v.  Winnett,  78  Keb. 
379,  15  Ann.  Cas.  781,  110  N.  W.  1113,  10 
L.R.A.(N.S.)  149.  In  the  following  cases 
the  question  of  the  validity  of  constitutional 
amendments   was  decided  upon  officially   re- 
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corded  facts.  Collier  v.  Frierson,  24  Ala.  100; 
State  V.  Swift,  69  Ind.  505;  In  re  Denny,  156 
Ind.  104,  59  N.  E.  359,  51  L.R.A.  722;  Elling- 
ham  V.  Dye,  178  Ind.  336,  99  N.  E.  1,  Ann. 
Cas.  1915C  200;  Koehler  v.  Hill,  60  la.  543, 
14  N.  W.  738,  15  N.  W.  609;  State  v.  Ses- 
sions, 87  Kan.  497,  124  Pac.  403;  Dayton 
V.  St.  Paul,  22  Minn.  400;  State  v.  Stearns, 
72  Minn.  200,  75  N.  W.  210;  Rich  v.  State 
Canvassers,  100  Mich.  453,  59  N.  W.  181; 
North  Carolina  University  v.  Mclver,  72  N. 
C.  76;  Ramsey  v.  Persinger,  [491]  43  Okla. 
41,  141  Pac.  13;  Kadderly  v.  Portland,  44 
Ore.  118,  74  Pac.  710,  75  Pac.  222;  Bott  v. 
Wurts,  63  N.  J.  L.  289,  43  Atl.  744,  881, 
45  L.R.A.  251. 

Counsel  for  appellants  rely  upon  our  de- 
cision in  Cudihee  v.  Phelps,  76  Wash.  314, 
325,  136  Pac.  367,  in  support  of  their  con- 
tention that  we  should  take  judicial  notice 
of  facts  showing  the  extent  of  the  publication 
of  the  seventh  amendment  in  the  several 
counties  of  the  state  prior  to  the  election 
at  which  it  was  voted  upon.  It  is  true  we 
said  in  that  case,  '4t  is  conceded  that  the 
secretary  of  state  did  publish  the  proposed 
amendment  three  full  months  next  preceding 
the  general  election  of  1912,  in  a  weekly  news- 
paper and  published  it  in  each  and  every 
county  of  the  state."  Counsel  seem  to  argue 
that  this  is  the  taking  judicial  notice  of 
facts  of  the  same  nature  we  are  here  asked 
to  judicially  notice.  A  critical  reading  of 
that  decision,  we  think,  will  show  that  there 
was  no  question  raised  in  that  case  as  to 
the  sufficiency  of  the  publication  of  the  recall 
amendment  to  the  constitution  there  involved, 
except  as  the  sufficiency  of  such  publication 
could  be  determined  as  a  matter  of  law  from 
the  terms  of  the  constitution  and  the  act  of 
the  l^islature  proposing  the  amendment. 
There  was  no  question  made  in  that  case  as 
to  the  extent  the  publication  was  actually 
made.  It  was  insisted  that  the  publication 
was  not  made  in  accordance  with  the  con- 
stitution, upon  the  sole  ground  that  the  pro- 
posing act,  which  also  provided  for  the  pub- 
lication, did  not  comply  with  the  constitution 
as  to  the  time  it  prescribed  for  the  publica- 
tion. We  held,  however,  that,  reading  the 
act  in  the  light  of  the  constitutional  pro- 
vision requiring  the  legislature  to  cause  the 
publication  of  proposed  amendments  to  be 
made,  it  meant  the  same  as  the  constitution, 
in  so  far  as  the  time  of  publication  was  con- 
cerned, lli'e  question  there  presented,  in  its 
last  analysis,  was  manifestly  one  as  to  what 
the  law  was,  rather  than  as  to  what  actually 
occurred  touchin«r  the  making  of  the  publica- 
tion. No  question  of  the  propriety  of  the 
court  [492]  taking  judicial  notice  of  the 
extent  of  the  publication  was  actually  made, 
was  involved,  or  even  suggested  in  that 
case. 


Counsel  for  appellants  invoke  at  almost 
every  angle  of  their  argument  the  doctrine 
that  constitutional  provisions  arc  mandatoi-^-, 
except  as  by  express  words  they  may  be  in- 
dicated to  be  otherwise.  That  such  is  the 
generally  accepted  doctrine  touching  the 
duties  the  constitution  puts  upon  those  it 
charges  with  the  observance  of  its  provisions, 
seems  now  well  settled  by  the  decisions  of 
the  courts.  Such,  in  any  event,  is  the  rule 
in  this  state  by  the  express  language  of  §  29, 
article  1,  of  our  constitution,  reading  as  fol- 
lows i 

''The  provisions  of  this  constitution  are 
mandatory,  unless  by  express  words  they 
are  declared  to  be  otherwise." 

Article  23,  §  1,  of  the  constitution  provides 
in  part  as  follows: 

"The  legislature  shall  also  cause  the  amend- 
ments that  are  to  be  submitted  to  the  people 
to  be  published  for  at  least  three  months 
next  preceding  the  election,  in  some  weekly 
newspaper,  in  every  county  where  a  news- 
paper is  published  throughout  the  state." 

It  is  argued  that  this  is  a  mandatory  pro- 
vision of  the  constitution,  not  only  addressed 
to  the  legislature  and  in  turn  to  those  who 
by  the  legislature  are  charged  with  the  duty 
of  making  the  publication,  but  also  to  the 
judicial  department  of  the  government,  and 
charges  it  with  the  duty  of  enforcing  to  the 
extent  of  declaring  void  every  constitutional 
amendment  the  adoption  of  which  is  not  at- 
tended by  such  required  publication,  regard- 
less of  the  ability  of  the  court  to  lawfully 
draw  to  itself  such  knowledge  of  facts  ais 
will  enable  it  to  know  tluit  such  mandate  has 
or  has  not  been  complied  with  by  tlioae 
charged  with  the  duty  of  making  the  publica- 
tion. Were  the  facts  involved  in  this  con- 
tention required  to  be  evidenced  by  official 
record  in  accordance  with  some  constitutional 
or  statutory  provision,  to  which  record  the 
court  could  look  and  know  that  the  publica- 
tion had  or  had  not  been  made  as  prescribed, 
as,  for  instance,  it  can  look  to  the  entries 
[493]  upon  the  journals  of  the  senate  and 
house  of  representatives,  showing  the  proposal 
and  vote  upon  a  constitutional  amendment,  as 
we  did  in  Cudihee  v.  Phelps,  supra,  there 
would  be  substantial  ground  for  this  conten- 
tion to  rest  upon. 

The  doctrine  of  the  provisions  of  a  consti- 
tution being  mandatory,  as  unquestioned  and 
firmly  established  as  it  is,  falls  far  short 
of  solving  this  problem.  Manifestly,  that 
doctrine  has  its  limitations  in  a  case  like 
this,  in  so  far  as  the  power  of  the  courts 
are  concerned.  If  it  be  true,  as  we  think 
it  is,  that  the  facts  touching  the  auffiricncy 
of  the  publication  of  the  seventh  amendment 
are  beyond  judicial  notice,  then  it  may  be 
said,  without  belittling  or  detracting  an  iota 
from  the  importance  of  that  doctrine,  thau 
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as  applied  to  the  real  problem  here  for  solu- 
tion, it  becomes  little  else  than  a  ''glittering 
generality."  There  are  those  who  seem  to 
regard  the  courts  as  the  only  guardians  oi 
the  constitution,  and  that  nothing  wrongfully 
or  mistakenly  done,  or  left  undone,  by  those 
charged  with  constitutional  duties  can  escape 
the  correcting  power  of  the  courts.  That 
this  is  fallacious  needs  little  reflection  to 
demonstrate.  Of  course,  when  it  comes  to 
considering  individual  rights  such  as  are  pro- 
tected by  the  guaranties,  that  the  right  to 
trial  by  jury  shall  remain  inviolate;  that  no 
person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law;  that  no 
law  shall  grant  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which  upon 
the  same  terms  shall  not  equally  belong  to 
all  citizens;  and  many  other  constitutional 
guaranties  that  look  to  protection  of  personal 
rights,  the  courts  have  ample  power,  and  will 
go  to  any  length  within  the  limits  of  judicial 
procedure,  to  protect  such  constitutional 
guaranties. 

But  in  that  large  field  of  governmental  ac- 
tivity having  to  do  with  public  affairs  only, 
there  are  many  things  that  might  be  done 
or  left  undone  in  derogation  of  mandatory 
constitutional  provisions  which  the  courts 
would  be  poweriesB  to  correct.  Would  not 
the  courts  be  wholly  witliout  such  correcting 
power  in  all  cases  where  it  is  not  possible  for 
them  [494]  to  know  the  facts  pointing  to 
such  violation  or  neglect  of  constitutional 
duty  ?  It  seems  so  to  us.  Again,  suppose  the 
legislature  had  neglected  to  obey  the  consti- 
tutional mandate  that  it  shall  pass  the  neces- 
sary laws  to  render  effective  the  recall  amend- 
ment to  the  constitution.  It  is  not  at  all 
uncommon  for  •enstitutions  to  contain  com- 
mands to  the  legislature  to  pass  laws  upon 
given  subjects;  there  are  other  commands 
akin  to  this  in  our  constitution.  It  is  mani- 
fest that  the  courts  have  no  power  to  correct 
such  a  violation  or  neglect  of  constitutional 
duty,  though  nothing  seems  plainer  than  that 
such  constitutional  provisions  are  mandatory 
in  the  constitutional  sense.  Manifestly,  such 
provisions  are  no  less  mandatory,  nor  is  the 
duty  imposed  thereby  any  less  sacred,  because 
of  the  fact  that  the  courts  may  be  powerless 
to  enforce  such  mandates.  Those  vested  with 
legislative  and  executive  powers  of  the  statp 
have  duties  and  obligations  resting  upon  them 
bv  the  mandates  of  the  constitution  for  the 
performance  of  which  they  are  answerable 
alone  to  their  own  consciences  and  to  the  peo- 
ple: just  as  the  courts  have  duties  and  obli- 
gations rescing  upon  them  by  the  mandates 
of  the  constitution  for  tlie  performance  of 
which  the  judges  are  answerable  alone  to  their 
own  consciences  and  to  the  people.  It  will 
not  do  to  say  that,  because  there  may  be 
no  correcting  remedy  for  neglect  of  legislative 


or  executive  duties,  the  courts,  by  that  fact 
alone,  acquire  some  correcting  power  over 
legislative  and  executive  acts.  Our  constitu- 
tion is  not  framed  upon  the  assumption  that 
official  integrity  resides  alone  in  the  courts. 
Some  things,  though  mandatory,  are  entrust- 
ed for  their  performance  to  the  legislative 
and  executive  branches  of  the  state  govern- 
ment, branches  coequal,  within  their  spheres, 
with  the  courts. 

Touching  the  procedure  of  the  legislature 
in  the  enactment  of  laws,  our  constitution 
provides  that  ''each  house  shall  keep  a  jour- 
nal of  its  proceedings''  (Const,  art.  2,  §  11) ; 
that, 

"No  bill  shall  become  a  law  unless,  on  its 
final  passage,  the  vote  be  taken  by  yeas  and 
nays,  the  names  of  the  members  [495]  voting 
for  and  against  the  same  be  entered  on  the 
journal  of  each  house,  and  a  majority  of  the 
members  elected  to  each  house  be  recorded 
thereon  as  voting  in  its  favor"  (Const,  art.  2, 
§  22); 

yet,  in  State  v.  Jones,  6  Wash.  452,  34  Pac. 
201,  23  L.R.A.  340,  this  court  held  that  an 
enrolled  bill,  signed  by  the  president  of  the 
senate  and  the  speaker  of  the  house  and  ap- 
proved by  the  governor,  evidencing  the  exist- 
ence of  a  law,  is  conclusive  upon  the  courts 
of  the  due  passage  of  such  law  by  the  legis- 
lature, notwithstanding  the  provisions  of  the 
constitution  above  quoted  requiring  record 
facts  to  be  preserved,  which  it  might  well  be 
argued  the  courts  could  look  to  and  of  wliich 
they  could  take  judicial  notice.  The  follow- 
ing observations  of  Judge  Hoyt,  speaking 
for  the  court,  in  that  case  we  think  are 
worthy  of  repetition  in  this  connection: 

''If  such  signing  and  approval  are  only 
steps,  then  the  fact  that  they  have  been  taken 
in  no  manner  proves  that  any  other  required 
step  has  been  taken,  and  it  must  follow  that 
before  the  courts  can  find  that  the  bill  has 
become  a  law,  they  must  look  and  see  that 
all  the  steps  required  by  the  constitution  to 
constitute  it  such  have  been  observed  by  the 
legislature.  Such  a  construction  given  to 
the  enrolled  act  would  render  it  practically 
impossible  for  the  courts  even  to  determine 
what  was  the  law,  and  would  render  it  ab- 
solutely impossible  for  the  average  citizen 
to  ascertain  that  of  which  he  must  at  his 
peril  take  notice.  There  is  enough  injustice 
in  requiring  the  citizen  to  take  notice  of  the 
statute  law,  when  to  do  so  he  has  only  to 
determine  the  legal  effect  of  the  enrolled  acts 
on  file  in  the  office  of  the  secretary  of  state, 
and  if  he  is  further  required  to  take  notice 
of  all  that  is  shown  by  the  journals  of  the 
legislature  which  may  affect  the  regularity 
with  which  such  acts  have  been  passed,  he 
will  indeed  be  in  a  sorry  condition.  The  ab- 
solutely disastrous  result  of  this  construction 
has  led  the  courts  which  have  held  that  they 
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could  go  behind  the  enrolled  act  to  adopt 
the  theory,  which  se<ims  to  us  to  be  entirely 
illogical,  that  the  enrolled  acts  prima  facie, 
hut  not  conclusively,  establish  the  fact  of 
their  regular  enactment.  Such  holding 
compels  the  [496]  further  one  that  whenever 
the  attention  of  the  courts  is  directed  to  the 
particular  parts  of  the  journal  which  show 
a  want  of  compliance  witli  constitutional  re- 
quirements, the  courts  must  take  judicial 
notice  of  all  facts  therein  contained  in  rela- 
tion to  the  point  to  which  their  attention  has 
thus  been  called,  and  if  such  journals  show 
any  want  of  compliance  with  the  mandates 
of  the  constitution,  declare  such  prima  facie 
presumption  overcome  and  the  law  invalid. 
The  result  of  this  construction  will  lead  to 
results  as  disastrous  and  embarrassing  as 
would  the  other  construction  of  which  we  have 
been  speaking.  For  a  number  of  years  after 
the  passage  of  an  act  it  may  be  given  force 
by  the  courts  by  reason  of  the  prima  facie 
presumption  flowing  from  the  finding  of  the 
act  regularly  enrolled  and  signed  in  the 
office  of  the  secretary  of  state.  Then  after 
said  act  to  all  intents  and  purposes  has 
been  treated  as  in  force  during  all  of  these 
\-ear8,  upon  the  suggestion  of  some  person 
that  there  was  a  fatal  omission  in  the  journal 
entries  regarding  the  passage  thereof,  the 
court  must  take  judicial  notice  of  such  fact 
is  shown  by  the  journal,  and  from  that  time 
on  it  must  be  held  not  only  that  such  bill 
was  not  then  a  law,  but  that  it  never  had 
been  such.  The  confusion  as  to  rights  and 
duties  growing  out  of  such  a  state  of  un- 
certainty as  to  what  the  statute  law  of  the 
state  is  may  well  appall  one  who  even  super- 
ficially contemplated  the  same.     .     .     . 

''It  may  be  accepted  as  a  fact  that  all  of 
the  courts  hold  that  these  enrolled  bills  are 
prima  fa>cie  the  law,  aud  that  they  must  be 
given  force  as  such  until  their  invalidity  is 
suggested  in  some  proceeding.  Yet  to  hold 
that  this  prima  facie  presumption  attaches, 
and  a  conclusive  one  does  not,  seems  to  us 
to  be  illogical  in  the  highest  degree.  Besides, 
there  is  something  ridiculous  in  holding  that 
there  can  be  such  a  thing  as  a  prima  facie 
law.  It  is  true  that  it  is  frequently  the  duty 
of  courts  and  citizens  to  accept  certain  things 
as  f^ima  facie  proof  of  what  the  law  is,  but 
that  is  an  entirely  different  proposition  from 
holding  that  a  certain  thing  is  prtmo  fade 
a  law.  An  act  of  the  legislature,  when  regu- 
larly on  file  in  the  office  of  the  secretary  of 
state,  is,  and  must  necessarily  be,  either  a 
law  or  not  a  law,  and  it  is  preposterous  to 
hold  that  that  which  is  the  law  is  so  only 
primal  facie,  or  to  hold  that  that  which  is  in 
fact  not  a  law  is  even  prim.a  facie  so.  What 
constitutes  the  statutory  law  of  a  state  must 
[497]  necessarily  be  an  absolute  proposition, 
and  not  simply  a  prima  facie  one." 


Now,  in  the  light  of  these  observations  and 
the  conclusions  the  court  there  reached,  where- 
in there  was  ignored  certain  officially  record- 
ed facts  which,  as  we  have  said,  it  could  be 
well  argued  were  within  the  judicial  knowl- 
edge of  the  court,  how  can  it  be  consistently 
held  that  we  must  now  take  judicial  notice  of 
facts  touching  the  sufficiency  of  the  publica- 
tion of  the  seventh  amendment  prior  to  the 
election  at  which  it  was  voted  upon,  which 
are  not  required  to  be  evidenced  by  any  offi- 
cial record,  and  which  are  not  of  such  gen- 
eral notoriety  that  they  could  for  that  reason 
be  judicially  noticed?  All  this  argues  that 
we  might  have  ceased  our  inquiry  upon  look- 
ing to  the  governor's  proclamation.  We  pre- 
fer, however,  not  to  rest  our  decision  of  this 
question  upon  the  conclusiveness  of  the  gov- 
ernor's proclamation,  though  whether  our  in- 
quiry might  be  so  limited  we  do  not  now 
decide;  but  we  do  rest  it  upon  officially  re- 
corded facts  of  which  we  may  take  judicial 
notice,  to  wit,  the  act  proposing  the  seventh 
amendment,  the  journal  entries  of  the  senate 
and  house  of  representatives,  the  fact  of  the 
holding  of  the  election  and  the  returns  there- 
of on  file  in  the  office  of  the  secretary  of 
state,  and  the  governor's  proclamation  of  the 
adoption  of  the  seventh  amendment  and  its 
becoming  a  part  of  the  coBaiitHUoa-  o£  our 
state. 

Much  has  been  said  in  the  argument  aa  to 
the  threatened  dangers  to  our  constituthNi 
in  the  event  we  decline  to  correct  this  alleged 
violation  of  its  mandate.  A^in  let  us  be 
reminded  that  the  courts  are  not  the  sole 
guardians  of  the  constitution,  and  while  it 
is  necessary  that  each  department  of  the  gov- 
ernment heed  the  mandates  of  that  instru- 
ment, it  is  no  less  important  that  the  courts 
should  not  reach  out  beyond  their  consti- 
tutional sphere  to  question  and  draw  to  them- 
selves duties  and  powers  which  belong  to  the 
other  departments  of  the  government.  In 
State  V.  Jones,  [498]  supra,  touching  this 
thought,  Judge  Hoyt,  speaking  for  the  court, 
also  observed: 

"To  preserve  the  harmony  of  our  form  of 
government  it  must  be  held  that  these  several 
mandatory  provisions  are  addressed  to  the 
department  which  is  called  upon  to  perform 
them,  and  that  neither  of  the  other  depart- 
ments can  in  any  manner  coerce  that  depart- 
ment into  obedience  thereto.  Courts  have 
gone  behind  the  final  records  of  the  legislative 
department  upoii  what  seems  to  us  a  false 
theory.  They  have  assumed  that  the  man- 
datory provisions  of  the  constitution  are 
safer,  if  the  enforcement  thereof  is  entrusted 
to  the  judicial  department,  than  if  so  en- 
trusted to  the  legislature;  in  other  words, 
they  have  acted  upon  the  presumption  that 
their  department  is  the  only  one  in  which 
sufficient  integrity  exists  to  insure  the  preser- 
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vation  of  the  constitution.  How  the  courts 
have  obtained  this  idea  is  somewhat  difficult 
to  ascertain  but  that  they  entertain  it,  and 
have  allowed  it  to  influence  their  decisions, 
is  so  evident  that  even  a  superficial  examina- 
tion of  such  decisions  will  satisfy  any  one 
of  tlie  fact." 

Similar  observations,  which  we  think  are 
worthy  of  quotation  here,  were  made  by  Jus- 
tice Bryan  of  the  supreme  court  of  Maryland 
in  Worman  v.  Hagan,  78  Md.  152,  165,  27 
Atl.  616,  21  L.R.A.  716,  as  follows: 

''It  may  be  asked  what  is  to  be  done  in  case 
the  governor  should  violate  his  duty,  and 
wrongfully  proclaim  an  amendment  as  adopt- 
ed which  in  point  of  fact  had  been  rejected. 
It  would  not  be  becoming  in  this  court  to 
suppose  that  such  a  contingency  would  ever 
happen.  The  courtesy  due  to  the  executive 
department  forbids  us  to  entertain  such  a 
conjecture.  But  if,  unhappily,  in  future 
times,  it  ever  should  occur,  assuredly  a  suffi- 
cient remedy  will  be  found.  The  resources  of 
a  free  government  are  ample,  and  will  al- 
ways be  found  adequate  to  punish  and  redress 
offenses  against  its  sovereignty.  Having 
neither  the  means  nor  the  jurisdiction  to  de- 
termine the  result  of  the  voting  on  the  amend- 
ment, we  disclaim  all  intention  to  investigate 
the  question." 

These  remarks,  it  is  true,  were  made  in 
connection  with  the  holding  of  that  court 
tliat  the  proclamation  of  the  governor  [499] 
was  conclusive  by  reason  of  the  particular 
language  of  the  constitution  of  Maryland, 
but  they  are  equally  applicable  here  to  the 
view  that  the  courts  must  in  any  event  con- 
fine their  inquiry  within  the  realm  of  judicial 
notice,  when  there  is  drawn  in  question  be- 
fore them  the  eixstence  of  any  written  law, 
whether  it  be  constitutional  or  statutory. 

We  are  of  the  opinion  that,  since  all  of 
the  facts  within  our  judicial  knowledge  point 
unerringly  to  the  regular  submission  and 
adoption  of  the  seventh  amendment  to  the 
constitution,  we  must  now  conclusively  pre- 
sume that  all  required  steps  incidental  to  the 
submission  and  adoption  of  that  amendment 
which  are  beyond  the  limits  of  our  judical 
knowledge  have  been  done  and  had  as  pre- 
scribed by  the  constitution,  and  that  it  is 
now  a  valid  part  of  our  organic  law. 

Next  in  order  comes  the  contention  of  coun- 
sel for  appellants  that  initiative  measure 
No.  3,  relating  to  intoxicating  liquors,  has 
not  become  a  valid  law,  in  that  it  was  not 
lawfully  submitted  to  or  adopted  by  the 
people,  though  the  seventh  amendment  to  the 
constitution  authorizing  this  method  of  leg- 
islation has  become  a  valid  part  thereof.  It 
is  first  insisted  in  this  behalf  that  initiative 
measure  No.  3  was  not  published  prior  to  the 
election  of  November,  1914,  at  which  it  was 
voted  upon,  as  required  by  the  seventh  amend- 
ment to  the  constitution  and  ch.  138,  p.  418, 


of  the  Laws  of  1913,  passed  by  the  legislature 
in  pursuance  thereof  to  facilitate  the  opera- 
tion of  the  initiative  and  referendum.  The 
provision  of  the  seventh  amendment  invoked 
in  this  behalf,  reads: 

"The  legislature  shall  provide  methods  of 
publicity  of  all  laws  or  parts  of  law,  and 
amendments  to  the  constitution  referred  to 
the  people  with  arguments  for  and  against 
the  laws  and  ameudments  so  referred,  so 
that  each  voter  of  the  state  shall  receive  the 
publication  at  least  fifty  days  before  the  elec- 
tion at  which  they  are  to  be  voted  upon." 

In  pursuance  of  this  provision,  the  act  of 
1913  was  passed,  providing  in  some  consider- 
able detail  procedure  touching  [500]  initia- 
tive and  referendum  legislative  powers  by  the 
people.  Among  other  things,  section  29  of 
that  law  provides: 

"Not  less  than  fifty-five  days  before  any 
election  at  which  initiative  or  referendum 
measures  are  to  be  submitted  to  the  people, 
the  secretary  of  state  shall  transmit,  by  mail 
with  postage  fully  prepaid,  to  every  voter  in 
the  state  whose  address  he  has,  or  can  with 
reasonable  diligence  ascertain,  one  copy  of  the 
pamphlet  hereinabove  provided  for." 

This  refers  to  pamphlets  containing  the 
submitted  measure  or  measures,  with  argu- 
ments for  or  against  the  same,  which  are  to 
be  prepared  as  the  law  prescribes  in  preced- 
ing sections  thereof.  Touching  the  return, 
canvass  and  evidencing  of  the  vote  upon  a 
measure,  §  30  of  that  act  provides: 

"The  votes  on  the  initiative  and  referen- 
dum measures  submitted  to  the  people,  as  in 
this  act  provided,  shall  be  counted,  can- 
vassed and  returned  by  the  regular  precinct 
election  officers,  and  by  the  county  auditors, 
in  the  manner  provided  by  law  for  canvass- 
ing and  returning  votes  for  candidates  for 
atate  offices.  It  shall  be  the  duty  of  the 
secretary  of  state,  in  the  presence  of  the 
governor,  within  thirty  days  after  any  such 
election  to  canvass  the  votes  for  each  measure 
and  certify  to  the  governor  the  result  there- 
of, and  the  governor  shall  forthwith  issue 
his  proclamation  giving  the  whole  number 
of  votes  cast  in  the  state  for  and  against 
such  measure,  and  declaring  such  measures 
as  are  approved  by  the  majority  of  those 
voting  thereupon,  provided  that  the  vote  cast 
upon  such  measure  shall  equal  one-third  of 
the  total  vote  cast  at  such  election,  to  be  the 
law  of  the  state  of  Washington  from  the  date 
of  such  proclamation." 

The  seventh  amendment  to  the  constitution 
is  itself  silent  upon  these  matters.  It  simply 
provides: 

"Any  measure  initiated  by  the  people  or 
referred  to  the  people  as  herein  provided  shall 
take  effect  and  become  the  law  if  it  is  ap- 
proved by  a  majority  of  the  votes  cast  there- 
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Now,  neither  the  constitution  nor  any  stat- 
ute of  the  state  makes  any  provision  for  the 
preservation  of  any  official  record  evidence  of 
the  facts  touching  the  sufficiency  of  the  pub- 
lication of  initiative  and  referendum  meas- 
ures. Hence  it  would  [501]  seem  that  we 
are  here  confronted  with  a  problem  of  the 
same  nature  as  that  presented  by  counsel  for 
appellants  in  their  challenge  to  the  submis' 
sion  and  adoption  of  the  seventh  amendment 
to  the  constitution,  which  we  have  already 
noticed.  Here  we  are  again  asked  to  take 
judicial  notice  of  facts  of  which  there  is  no 
official  record  evidence,  nor  are  they  faets  of 
such  notoriety  as  bring  them  within  the 
realm  of  judicial  knowledge.  It  may  be 
said,  as  in  our  discussion  of  the  challenge  to 
the  seventh  amendment  to  the  constitution, 
that  we  know  judicially  that  initiative  meas- 
ure No.  3  relating  to  intoxicating  liquors  was 
initiated  by  petition;  that  it  was  submitted 
to,  and  voted  upon  by,  the  people  at  the 
general  election  of  November,  1914;  that 
381,643  electors  voted  at  that  election;  that 
there  were  cast  for  the  adoption  of  initiative 
measure  No.  3,  189,840  votes,  and  against  its 
adoption  171,208  votes,  361,048  electors  there- 
by voting  upon  the  measure ;  that  upon  a  can- 
vass of  the  returns  of  that  election  ^led  in  the 
office  of  the  secretary  of  state  showing  this  re- 
sult, the  governor,  in  accordance  with  the  pro- 
vision of  the  act  of  1913  above  quoted,  passed 
to  facilitate  the  operation  of  the  seventh 
amendment  to  the  constitution,  on  the  5th 
day  of  December,  1914,  issued  his  proclama- 
tion proclaiming  such  result  to  the  people  of 
the  state.  There  may  be  other  facts  we  could 
take  judicial  notice  of  if  necessary,  but  no 
fact  required  by  constitution  or  statute  to  be 
officially  recorded,  and  no  fact  of  such 
general  notoriety  as  to  bring  it  within 
the  realm  of  judicial  knowledge,  answers  the 
question  of  whether  the  publication  of  initia- 
tory measure  No.  3,  prior  to  the  election 
at  which  it  was  voted  upon,  was  or  wa» 
not  made  as  the  constitution  and  statute 
provide. 

The  supreme  court  of  Arizona  has  con- 
sidered this  question  in  substance,  in  Allen 
r.  State,  14  Ariz.  468,  130  Pac.  1114,  44 
L.R.A.  (N.S.)  468,  where  there  was  drawn  in 
question  a  referendum  measure  submitted  to 
the  electors  under  a  constitutional  initiative 
and  referendum  provision  in  substanco  the 
same  as  our  own.  Unless  there  is  a  distinc- 
tion [502]  to  be  drawn  between  initiative 
and  referendum  measures,  which  Ave  are  un- 
able to  see,  that  decision  seems  directly  in 
point  BO  far  as  the  principle  hero  invoked  is 
concerned.  The  approval  of  the  measure  by 
the  electors  as  enacted  by  the  legislature  of 
Arizona,  it  being  subject  to  referendum  and 
its  operation  suspeneded  by  petition  therefor, 
was  challenged  upon  the  ground,  among  oth* 


ers,  of  want  of  sufficient  legal  publicity  prior 
to  the  election  at  which  it  was  voted  upon. 
In  disposing  of  such  challenge  and  declining 
to  look  behind  the  records  showing  the  enact- 
ment of  the  measure  by  the  legislature,  the 
referring  of  the  same  to  the  people  and  the 
returns  of  the  referendum  election  as  evi- 
denced by  the  governor's  proclamation  there- 
of, the  court  said  in  part,  at  pages  465,  467 
and  479: 

''This  brings  us  to  the  second  contention 
of  appellant,  wherein  he  asserts  cha{)ter  82 
did  not  receive  the  publicity  provided  by  law. 
!From  the  view  we  take  of  this  question,  we 
deem  it  necessary  to  discuss  what  the  law 
reqmires  in  that  regard.  Nor  do  we  propose 
to  go  into  the  details  of  what  was  done  or 
not  done  by  the  administrative  offioera 
in  the  matter  of  giving  publicity  to  the 
measure.  We  believe  that  we  are  precluded 
from  doing  so  on  grounds  of  sound 
public  policy,  logic,  reason,  and  by  the  law 
itself.    .     .     . 

''All  political  power  is  inherent  in  the  peo- 
ple, and  governments  derive  their  just  powers 
from  the  consent  of  the  governed.  This  is 
not  a  mere  metaphor,  that  sounds  pleasing 
to  the  ear,  nor  is  it  a  maxim  that  nuiy  not 
have  a  concrete  application;  but  it  is  a  vital 
principle,  adhered  to  in  the  formation  of  the 
government  of  this  state.  By  their  constitu- 
tion, the  l^islative  authority  was  vested  in 
a  legislature,  consisting  of  a  Senate  and 
House  of  Representatives;  but  the  people 
reserved  the  power  to  propose  laws  and 
amendments  to  the  constitution,  and  to  enact 
or  reject  such  laws  and  amendments  at  the 
polls,  independently  of  the  l^islature,  and 
they  also  reserved,  lor  use  at  their  own 
option,  the  power  to  approve  or  reject  at  the 
polls  any  act,  section,  or  part  of  any  act  of 
the  legislature.  The  people  did  not  commit 
to  the  legislature  the  whole  law-making  pow- 
er of  the  state,  but  they  especially  reserved 
in  themselves  the  power  to  initiate  and 
defeat  legislation  [503]  by  their  votes.  Ib 
this  state  the  legislature  and  the  people  con- 
stitute the  law-making  power.  This  is  im- 
portant when  we  come  to  consider  the  ad- 
judicated cases  holding  that  if  the  enroll- 
ment or  origmal  record  of  the  statute  is 
regular  on  its  face — ^that  is,  if  the  act  is 
framed  with  no  infirmity  on  its  face,  is  duly 
promulgated,  or  properly  authenticated  and 
deposited  in  the  proper  office — ^it  is  conclu- 
sively presumed  to  have  been  regularly  en- 
acted, the  record  is  invulnerable  to  attack, 
and  proves  itself.  If  such  sanctity  and  verity 
may  be  given  to  the  acts  of  the  delegated 
representatives  of  the  people  in  legislative 
body  assembled,  it  must  with  clearer  reason 
and  with  greater  force  be  given  to  the  act 
of  the  sovereign  itself,  the  source  of  all  gov- 
ernmental power,  the  record  of  which,  in  its 
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law-making  capacity,  is  authenticated  and 
promulgated  as  the  coiistitution  provides. 

"Subdivision  of  section  1  of  article  4  of 
the  constitution  provides:  'Any  measure  or 
amendment  to  the  constitution  proposed  un* 
der  the  initiative,  and  any  measure  to  which 
the  referendum  is  applied,  shall  be  referred 
to  a  vote  of  the  qualified  electors,  and  shall 
become  law  when  approved  by  a  majority  of 
the  votes  cast  thereon  and  upon  proclamation 
of  the  governor,  and  not  otherwise.'  In  the 
case  at  bar  we  have  an  act  of  the  legislature 
deposited  in  the  office  of  the  secretary  of 
state,  the  legal  custodian  of  the  laws.  The 
act  is  authenticated  by  the  signatures  of  the 
speaker  of  the  House  of  Representatives  and 
the  president  of  the  Senate,  with  the  ap- 
proval of  the  governor  thereon.  There  is  also 
the  proclamation  of  the  governor,  giving  the 
whole  number  of  votes  cast  for  and  against 
such  measure  on  a  referendum  thereof  to  the 
people,  showing  it  to  be  approved  by  a  ma- 
jority of  those  voting  thereon;  the  governor 
declaring  in  such  proclamation  the  measure 
to  be  law.'     .     .     . 

"If  a  properly  enrolled  and  authenticated 
act  of  the  legislature  speaks  verity,  surely 
that  same  act,  fortified  by  the  approval  of  a 
majority  of  the  qualified  voters  of  the  state 
and  the  proclamation  of  the  governor,  issued 
under  a  mandate  of  the  constitution,  declar- 
ing the  act  has  become  and  is  a  law,  is  doubly 
strengthened  as  a  record  of  unimpeachable 
character.  Indeed,  we  feel  that  we  could 
rest  our  decision  of  this  question,  without  the 
support  of  analogous  reason  as  applied  to 
legislative  acts,  upon  the  plain  language  of 
the  constitutional  provision  that  any  meas- 
ure shall  become  law  when  approved  [504]  by 
a  majority  vote  and  proclaimed  as  such  by 
the  governor.  These  are  mandatory  provi- 
sions of  the  constitution,  and  they  attach  no 
other  condition  to  a  referred  measure  becom- 
ing a  law  than  approval  by  the  electorate 
and  the  governor's  proclamation.  Other  con- 
ditions could  have  been  imposed,  and  their 
omission  must  have  been  intentional,  and  for 
the  express  purpose  of  preventing  judicial 
interference  in  matters  wholly  legislative  and 
executive.  We  agree  with  those  courts  that 
maintain  each  department  of  government 
should  in  fact,  as  well  as  in  theory,  be  in- 
dependent of  the  other.  Mandatory  provi- 
sions of  the  constitution  as  to  the  making  of 
laws  are  directed  to  the  attention  of  the  leg- 
islative department,  and  are  binding  on  the 
conscience  of  those  whose  duty  it  is  to  observe 
them.  This  is  likewise  true  of  the  executive 
and  judicial  departments  within  their  sphere. 
Until  the  people,  through  their  fundamental 
law,  shall  require  the  courte  to  supervise  and 
direct-  the  actions  of  the  other  departments 
in  the  process  of  making  laws,  we  shall  ad- 
here to  the  theory  of  government  that  those 
Ann.  Cas.  1017D — 65. 


departments  are  responsible  to  the  people  for 
any  neglect  of  duty,  and  not  to  the  courts, 
and  that  their  records,  when  authenticated 
as  required  by  the  constitution  and  presented 
to  this  department,  will  import  absolute  ver- 
ity, and  conclude  us  from  going  beyond  such 
records  to  impeach  them." 

That  decision  was  rested  upon  the  so-called 
enrolled  bill  doctrine,  adhered  to  by  this 
court  in  State  v.  Jones,  supra,  which  decision 
was  quoted  from  by  the  Arizona  court  at 
some  length.  Now,  it  is  true,  as  is  seen  from 
the  above  quoted  portion  of  the  decision  of 
the  Arizona  case,  that  the  recall  provision  of 
the  Arizona  constitution,  by  express  words, 
makes  the  governor's  proclamation  the  final 
act  in  rendering  the  voice  of  the  people  efi'ec- 
tive  touching  initiative  and  referendum  meas- 
ures, while  ours  provides  as  to  an  initiative 
measure  only  that  such  a  measure  "shall  take 
effect  and  become  the  law  if  it  is  approved 
by  a  majority  of  the  votes  cast  thereon,"  and 
remains  silent  as  to  the  manner  in  which  the 
vote  of  the  people  shall  be  officially  evidenced. 

Now,  the  enrolled  bill  doctrine  is,  at  all 
events,  no  broader  than  this;  that  the  courts 
will  not  look  beyond  officially  recorded  [505] 
acts  in  determining  the  question  of  whether 
a  statute  has  or  has  not  been  enacted  by  the 
legislative  power  of  the  state.  Whether  the 
governor's  proclamation  of  the  due  enact- 
ment of  an  initiative  measure  inte  law  by 
direct  vote  of  the  people  would  preclude  all 
further  inquiry  by  the  courts  as  to  it  having 
been  regularly  enacted  under  our  constitution 
and  statute,  we  need  not  here  decide.  In  this 
case,  we  do  extend  our  inquiry  to  facts  which 
the  law  causes  to  be  evidenced  by  official 
records,  and  stop  there,  since  there  are  no 
other  facts  of  which  we  may  take  judicial 
notice  touching  the  question  of  the  due  en- 
actment of  initiative  measure  No.  3.  All  of 
the  facts  thus  capable  of  being  judicially  no- 
ticed by  us,  as  we  have  seen,  point  unerringly 
to  the  due  submission  and  enactment  of  this 
measure  into  law.  Observations  made  by 
Justice  Harlan,  speaking  for  the  supreme 
court  of  the  United  States  in  Field  v.  Clark, 
143  U.  S.  649,  12  S.  Ct.  496,  36  U.  S.  (L.  ed.) 
294,  in  which  decision  the  enrolled  bill  doc- 
trine is  adhered  to,  are  of  interest  here.  At 
page  670,  the  learned  justice  said: 

"We  recognize,  on  one  hand,  the  duty  of 
this  court,  from  the  performance  of  which  it 
may  not  shrink,  to  give  full  effect  to  the 
provisions  of  the  constitution  relating  to  the 
enactment  of  laws  that  are  to  operate  wher- 
ever the  authority  and  jurisdiction  of  the 
United  States  extend.  On  the  other  hand,  we 
cannot  be  unmindful  of  the  consequences  that 
must  result  if  this  court  should  feel  obliged, 
in  fidelity  to  the  constitution,  to  declare  that 
an  enrolled  bill,  on  which  depend  public  and 
private  interest  of  vast  magnitude,  and  which 
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has  been  authenticated  by  the  signature  of 
the  presiding  ofiicers  of  the  two  houses  of 
Congress,  and  by  the  approval  of  the  Presi- 
dent, and  been  deposited  in  the  public  ar- 
chives, as  an  a<it  of  Congress,  was  not  in  fac* 
passed  by  the  House  of  Representatives  and 
the  Senate,  and  therefore  .did  not  become  a 
law." 

Manifestly,  the  holding  of  the  court  in  that 
case  rests  simply  on  the  broad  ground  of 
public  policy.  This  seems  evident  from  the 
following  observation  on  page  671 : 

"Nor  does  any  clause  of  that  instrument 
[the  constitution],  either  expressly  or  by  nec- 
essary implication,  prescribe  the  mode  in 
which  the  fact  of  the  original  passage  of  a 
bill  [506 J  by  the  House  of  Representatives  and 
the  Senate  shall  be  authenticated,  or  preclude 
Congress  from  adopting  any  mode  to  that 
end  which  its  wisdom  suggests.  Although 
the  Constitution  does  not  expressly  require 
bills  that  have  passed  Congress  to  be  attested 
by  the  signatures  of  the  presiding'  officers  of 
the  two  houses,  usage,  the  orderly  conduct  of 
legislative  proceedings  and  the  rules  under 
which  the  two  bodies  have  acted  since  the 
organization  of  the  government,  require  that 
mode  of  authentication." 

Our  attention  is  called  to  the  decisions  of 
this  court  in  Wade  v.  Tacoma,  4  Wash.  85,  29 
Pac.  983,  and  State  v.  Doherty,  X6  Wash.  382, 
47  Pac.  958,  58  Am.  St.  Rep.  39,  where  there 
were  drawn  in  question  the  sufficiency  of  the 
publication  of  amendments  to  the  freehold 
charter  of  the  city  of  Tacoma  prior  to  the 
elections  at  which  they  were  voted  upon.  In 
the  Wade  case,  the  plaintiff,  as  a  taxpayer, 
was  simply  seeking  an  injunction  to  restrain 
the  city  authorities  from  holding  an  election, 
upon  the  ground  of  the  insufficiency  of  the 
publication  prior  to  the  election  at  which  the 
amendment  was  to  be  voted  upon.  The  ques- 
tion  being  in  that  form,  manifestly  involved  a 
question  of  fact,  triable  as  such,  since  there 
was  not  involved  the  question  of  the  existence 
of  the  charter  amendment  after  its  adoption: 
hence  there  was  not  presented  any  question 
involving  judical  notice. 

In  the  Doherty  case,  there  was  involved  the 
existence  of  a  charter  amendment  after  its 
adoption,  which  was  challenged  upon  the 
ground,  among  others,  of  insufficient  publica- 
tion thereof  prior  to  the  election  at  which  it 
was  voted  upon.  The  question  appears  to 
have  been  tried  in  the  superior  court  as  an 
ordinary  question  of  fact.  The  amendment 
was  sustained  by  this  court.  'Ihere  is  noth- 
ing in  the  reported  decision  indicating  that 
any  question  of  judicial  notice  was  suggested 
as  being  involved.  Whether  the  enrolled  bill 
doctrine  could  be  successfully  invoked  in 
support  of  a  freehold  6ity  charter  or  an 
amendment  thereto  after  adoption  by  vote 
of  the  people,  we  are  not  here  called  upon 


to  decide.  We  [507]  think  it  plain  that  no 
such  question  has  ever  been  presented  to  the 
courts  of  this  state,  nor  has  any  decision  of 
the  courts  of  any  state  come  to  our  notice 
where  any  such  question  was  presented. 

A  number  of  decisions  have  been  cited  by 
counsel,  dealing  with  the  question  of  the 
sufficiency  of  published  notice  required  to  be 
given  preliminary  to  elections  at  which  spe- 
cial questions  such  as  local  option,  bond 
elections,  county  seat  elections,  etc.,  were 
voted  upon.  These  decisions  we  regard  as  of 
no  aid  here.  They  deal  almost  wholly  with 
pure  questions  of  fact,  to  be  tried  as  such, 
and  in  none  of  them  was  the  question  of  ju- 
dicial notice  involved  as  it  is  in  the  problem 
here  for  solution.  Our  decision  in  State  v.  Su- 
perior Ct.  81  Wash.  623,  143  Pac.  461,  is  in 
harmony  with  the  conclusion  we  here  reach. 
While  not  directly  in  point,  it  indicates  the 
limit  of  judicial  inquiry  into  official  acts  or 
a  political  nature. 

We  are  of  the  opinion  that  due  publication 
of  initiative  measure  No.  3,  prior  to  thje  elec- 
tion of  1914,  at  which  it  was  voted  upon, 
must  now  be  conclusively  presumed  to  have 
been  made  as  the  constitution  and  statute 
require,  and  that  it  has  not  failed  of  lawful 
adoption  because  of  want  of  such  publicity. 

Contention  is  made  by  counsel  for  appel- 
lants that  there  was  not  cast,  upon  the  ques- 
tion of  the  adoption  of  initiative  measure 
No.  3,  the  required  number  of  votes,  the  ma- 
jority of  wiiich  must  have  been  favorable  to 
its  adoption  to  enact  it  into  law.  This  con- 
tention is  rested  upon  that  provision  of  the 
seventh  amendment  to  the  constitution  read- 
ing as  follows: 

''Any  measure  initiated  by  the  people  or 
referred  to  the  people  as  herein  provided  shall 
take  effect  and  become  a  law  if  it  is  approved 
by  a  majority  of  the  votes  cast  thereon: 
Provided,  That  the  vote  oast  upon  such  quet- 
tion  or  measure  shall  equal  one-third  of  the 
total  votes  cast  at  such  election  and  not  othei- 
uHse," 

[508]  The  italicized  words  are  particularly 
relied  upon,  lliese  words,  it  is  insisted, 
mean  votes  to  be  counted  separately  for  or 
against  each  separate  measure  to  be  sub- 
mitted and  voted  upon  at  the  election.  Now, 
there  were  nine  initiative  and  referendum 
measures  voted  upon  by  the  people  at  the 
election  of  1914,  at  which  initiative  measure 
No.  3  was  voted  upon,  and  the  average  num- 
ber of  votes  cast  for  and  against  each  of 
these  measures  was  over  300,000.  So  that, 
according  to  counsel's  contention,  there 
must  have  been  cast  upon  the  question  of  the 
adoption  of  initiative  measure  No.  3  at  least 
one-third  of  nine  times  300,000,  that  is,  one- 
third  of  2,700,000,  or  900,000  votes,  a  ma- 
jority of  which  was  necessary  to  the  enact- 
ment of  that  measure  into  law.    It  matters 
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not  whether  we  regard  this  as  the  exact  situ- 
ation in  this  case  or  merely  as  a  supposed 
situation;  it,  of  course,  being  a  possible  one, 
since  manifestly  there  is  nothing  unlawful  in 
submitting  this  number  of  measures  at  one 
election.  If  we  were  to  take  into  considei-a- 
tion  the  votes  cast  for  candidates  for  the 
various  offices  at  the  same  time,  at  the  gen- 
eral election,  and  not  regard  the  election 
upon  these  several  measures  as  a  special  elec- 
tion apart  from  the  general  election,  as  coun- 
sel concede  it  to  be,  we  would  have  a  much 
more  striking  example  of  the  absurdity  to 
which  their  contention  leads. 

Now,  we  are  informed  by  the  election  re- 
turns in  the  office  of  the  secretary  of  state 
that  there  were  381,643  electors  voting  at  the 
election  of  1914,  at  which  initiative  measure 
No.  3  was  votecl  upon.  Even  if  this  fact 
should  not  be  capable  of  exact  demonstration 
from  those  records,  though  such  records  do 
show  with  exactness  that  361,048  voters  voted 
upon  the  question  of  the  adoption  of  initia- 
tive measuce  No.  3,  we  know  judicially,  as  a 
matter  of  conmion  knowledge,  that  there  are 
not  900,000  electors  in  the  state  of  Washing- 
ton. Ck)mmon  knowledge  as  to  the  population 
of  our  state  tells  us  of  this  fact.  It  is  plain, 
then,  that  to  construe  the  words  "votes  cast 
at  such  election,"  as  here  used,  in  the  narrow 
sense  [509]  contended  for  by  counsel,  would 
absolutely  defeat  the  purpose  of  the  seventh 
amendment  to  the  constitution  whenever  any 
considerable  number  of  initiative  and  referen- 
dum measures  were  submitted  to  the  people 
to  be  voted  upon  at  one  election. 

Several  authorities  are  called  to  our  atten- 
tion showing  the  meaning  of  the  word  "votes" 
as  compared  with  the  words  "voters"  or 
"electors.''  Doubtless  these  words,  standing 
alone,  are  capable  of  being  differentiated  as 
to  their  meaning,  but  that  does  not  argue 
that  they  might  not  be  so  used  in  a  sentence 
or  paragraph  of  a  constitutional  provision, 
read  in  the  light  of  its  whole  context  and  the 
manifest  purpose  that  they  would  mean  the 
same  thing.  This,  in  its  final  analysis,  is  a 
problem  to  be  solved  largely  by  a  resort  to 
common  sense,  rather  than  to  refined  dis- 
tinctions as  to  the  meaning  of  words  viewed 
apart  from  the  connection  in  which  they  may 
be  used.  A  review  of  the  authorities  cited 
which  are  thought  to  support  the  contentions 
of  counsel  for  appellants  we  think  would 
not  be  profitable  here.  Indeed,  we  think  they 
are  of  no  material  aid.  The  oft  quoted  ob- 
servations of  Judge  Story  in  volume  1  of  his 
work  on  the  Constitution  (5th  ed.)  at  §  461, 
can  well  be  repeated  in  this  connection  as 
follows: 

"Constitutions  are  not  designed  for  meta- 
physical or  logical  subleties,  for  niceties  of 
expression,  for  critical  propriety,  for  elabo- 
rate shades  of  meaning,  or  for  the  exercise 


of  philoso*^hical  acuteness  or  judicial  re- 
search. Tiiey  ai*e  instruments  of  a  practical 
nature,  founded  on  the  common  business  of 
human  life,  adapted  to  common  wants,  de- 
signed for  common  use,  and  fitted  for  common 
understandings.  The  people  make  them,  the 
people  adopt  them,  the  people  must  be  sup- 
posed to  read  them,  with  the  help  of  common - 
sense,  and  cannot  be  presumed  to  admit  in 
them  any  recondite  meaning  or  any  extraor- 
dinary gloss." 

We  are  of  the  opinion  that  the  words 
"votes  cast  at  such  election,"  as  used  in  the 
provision  of  the  seventh  amendment  to  the 
constitution,  above  quoted,  mean  the  same  as 
"number  of  voters  voting  at  such  election;" 
and  that,  since  more  than  one-third  of  the 
voters  voting  at  the  election  of  1914,  [510] 
at  which  initiative  measure  No.  3  was  voted 
upon,  voted  upon  the  question  of  the  adoption 
of  that  measure,  and  a  majority  thereof  voted 
in  favor  of  its  adoption,  it  was  thereby  con- 
stitutionally adopted  within  the  meaning  of 
the  seventh  amendment,  in  so  far  as  the 
required  number  of  votes  is  concerned. 

It  is  contended  by  counsel  for  the  appel- 
lants that  initiative  measure  No.  3  is  uncon- 
stitutional in  that  the  concluding  section 
thereof  reads: 

"This  act  shall  take  effect  and  be  in  full 
force  and  effect  'from  and  after  the  first 
day  of  January,  1916."  Laws  of  1915,  p.  17, 
§  33. 

The  argument  is  that,  because  this  iis  a 
postponement  of  the  date  on  which  the  pro- 
visions of  the  measure  become  enforcible,  for 
more  than  thirty  days  beyond  the  date  of  the 
election  of  1914,  at  which  it  was  voted  upon, 
violates  that  provision  of  the  seventh  amend- 
ment to  the  constitution  reading  as  fol- 
lows: 

"Such  measure  shall  be  in  operation  on  and 
after  the  thirtieth  day  after  the  election  at 
which  it  is  approved." 

Now,  if  this  were  a  controversy  as  to  when 
the  provisions  of  initiative  measure  No.  3 
became  enforcible,  and  the  state  and  county 
officers  were  attempting  to  enforce  its  pro- 
visions prior  to  the  first  day  of  January,  1916, 
there  would  be  drawn  in  question  the  consti- 
tutionality of  the  concluding  section,  above 
quoted.  But  it  is  not  pretended  that  there 
is  any  threat  on  the  part  of  the  public  officers 
to  seek  enforcement  of  its  provisions  prior  to 
the  first  day  of  January,  1936,  when,  by  the 
terms  of  this  section,  they  become  enforceable. 
The  real  question  then  is,  not  so  much  as  to 
the  constitutionality  of  the  concluding  sec- 
tion of  the  law  above  quoted,  but  whether,  if 
that  section  be  held  unconstitutional,  such 
holding  would  have  any  effect  upon  the  con- 
stitutionality of  other  provisions  thereof. 
Manifestly  it  would  not,  by  the  express  terms 
of  §  26  of  the  law,  which  reads: 
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[511]  "If  any  provision  or  section  of  this 
act  shall  be  held  void  or  unconstitutional,  all 
other  provisions  and  all  other  sections  of  the 
act,  which  are  not  expressly  held  to  be  void 
or  unconstitutional,  shall  continue  in  full 
force  and  effect."  Laws  of  1916,  p.  15, 
%  26. 

Now,  it  seems  plain  that,  by  the  provisions 
of  the  seventh  amendment  to  the  constitution 
above  quoted,  this  measure  became  a  law  on 
the  thirtieth  day  after  the  election  of  1914, 
at  which  it  was  voted  upon  by  the  people  and 
adopted,  regardless  of  how  he  might  answer 
the  question  as  to  when  its  terms  became 
enforceable.  Whether  the  concluding  section 
be  unconstitutional  or  not  would  not  change 
the  date  of  the  coming  into  existence  of  the 
law.  Many  laws  may  be  found  among  our 
statutes  prescribing  rules  of  future  conduct, 
which  rules  are  unenforceable  until  a  given 
date;  and  yet  it  could  not  be  successfully 
contended  that  any  part  of  the  law  was,  for 
that  reason,  non-existent  until  the  date  of 
the  enforcibility  of  one  or  more,  or  even  all, 
of  such  prescribed  rul«8  of  future  conduct. 

It  is  contended  by  counsel  for  appellants 
that  initiative  measure  No.  3  is  unconstitu- 
tional in  that  it  violates  the  equal  privileges 
and  immunities,  and  the  equal  protection 
of  the  laws,  guarantiee  of  the  state  and  Fed- 
eral constitutions.  It  is  insisted  in  this  be- 
half that  the  measure  is  discriminatory  and 
makes  unconstitutional  classification  as  to 
persons,  in  that  it  permits  registered  drug- 
gists and  pharmacists  to  sell  intoxicating 
liquor  for  mechanical  and  medicinal  purposes, 
under  certain  conditions,  while  such  privilege 
is  withheld  from  others.  This  question  is  not 
new  to  the  courts,  Among  other  decisions  in 
which  this  contention  of  counsel  for  appel- 
lants has  been  answered,  we  note  as  of  special 
interest  and  directly  in  point,  the  decision  of 
the  supreme  court  of  Kansas  in  Intoxicating 
Liquor  Cases,  25  Kan.  751,  37  Am.  Rep.  284, 
wherein  Justice  Brewer,  speaking  for  the 
court,  at  page  761,  observed: 

[512]  "Here  the  sale  of  liquor  bei;ig  al- 
lowed  for  medical  purposes,  druggists  who 
deal  in  medicines  are  properly  named  as  a 
suitable  class  to  whom  to  intrust  such  sale. 
The  law  does  not  attempt  to  prescribe  who 
may  and  who  may  not  become  druggists. 
That  question  each  individual  settles  for 
himself.  It  simply  says  that  only  druggists 
shall  sell  liquor.  It  is  like  a  law  which  should 
forbid  any  but  licensed  engineers  from  run- 
ning the  engine  of  a  passenger  train,  any  but 
licensed  attorneys  from  appearing  for  clients 
in  a  court  of  record,  any  but  medical  gradu- 
ates from  engaging  in  the  practice  of  medi- 
cine. No  law  of  this  kind  interferes  with 
individual  liberty  in  its  true  sense.  Such 
laws  protect  the  public  only  in  matters  in- 
volving risk  and  danger  from  the  acts  of  un- 
fit and  improper  persons.     They  cannot  be 


adjudged  class  legislation  in  any  objection- 
able and  unconstitutional  sense  of  the 
term." 

t  k  e  have  recently  had  occasion  to  dispose 
of  similar  claims  made  under  these  constitu- 
tional guaranties  in  Barker  v.  State  Fish 
Commission,  88  Wash.  73,  152  Pac.  537, 
wherein  we  reached  a  conclusion  quite  in 
harmony  with  the  view  expressed  by  Justice 
Brewer  in  the  Kansas  case.  We  there  no- 
ticed the  earlier  decisions  of  this  court,  all 
of  which  are  in  harmony  therewith.  In 
Eberle  v.  Michigan,  232  U.  S.  700,  706,  34 
S.  Ct.  464,  58  U.  S.  (L.  ed.)  803,  having 
under  consideration  a  contention  in  substance 
the  same  as  that  here  presented,  Justice 
Lamar,  speaking  for  the  court,  said: 

"Nor  can  the  judgment  be  reversed  because 
the  original  act,  while  prohibiting  liquor  to 
be  sold  by  merchants  permitted  it  to  be  sold 
by  druggists  for  medicinal,  mechanical  or 
scientific  purposes.  The  contention  that  this 
was  an  unlawful  discrimination  is  answered 
by  Kidd  v.  Pearson,  128  U.  S.  1,  9  S.  Ct.  6, 
32  U.  S.  (L.  ed.)  346;  Rippey  v.  Texas,  193 
U.  S.  604,  24  S.  Ct.  516,  48  U.  S.  (L.  ed.) 
767;  Ohio  v.  Dollison,  194  U.  S.  446,  24  S. 
Ct.  703,  48  U.  S.  (L.  ed.)  1062.  These  cases 
show  that  the  state  may  prohibit  the  sale  of 
liquor  absolutely  or  conditionally;  may  pro- 
hibit the  sale  as  a  beverage  and  permit  the 
sale  for  medicinal  and  like  purpose;  that  it 
may  prohibit  thd  sale  by  merchants  and  per- 
mit the  sale  by  licensed  druggists." 

It  seems  quite  clear  to  us  that  this  measure 
does  not  violate  any  constitutional  guaranties 
of  the  nature  invoked  by  this  [513]  conten- 
tion. These  observations,  we  think,  dispose 
of  other  contentions  of  counsel  aa  to  claimed 
unconstitutional  classification  of  persons  in 
certain  other  respects. 

It  is  contended  that  initiative  measure  No. 
3  is  void  in  that  it  interferes  with  interstate 
commerce.  It  may  be  well  doubted  that  ap- 
pellants are  in  position  to  make  this  challenge 
to  the  law  because  of  want  of  sufficient  alle- 
gations in  their  complaints.  They  are,  in  any 
event,  in  no  position  to  make  such  contention 
in  this  form  of  action,  in  so  far  as  shipment 
into  the  state  for  their  personal  use  is  con- 
cerned. This  question  we  leave  wholly  unde- 
cided as  not  being  properly  before  us.  We 
may  assume,  for  argument's  sake,  that.  In  so 
far  as  shipment  of  liquors  into  the  state  for 
sale  and  disposition  as  a  part  of  their  busi- 
ness is  concerned,  the  allegations  of  the  com- 
plaints are  sufficient  to  entitle  appellants  to 
raise  this  question.  It  seems  to  us,  however, 
that  the  question  of  the  validity  of  this  law, 
in  so  far  as  it  is  claimed  to  interfere  with 
interstate  cotnmerce  is  concerned,  is  fully 
answered  adverse  to  the  contentions  of  coun- 
sel for  appellants  by  the  express  terms  of  the 
so-called  Webb-Kenyon  act  of  C<Migress,  of 
March  1,  1913,  which  readB: 
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''An  Act  Divesting  intoxicating  liquors  ol 
their   interstate   character   in  certain   cases. 

*'Be  it  en€kcted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer* 
tea  in  Congress  assembled.  That  the  shipment 
or  transportation,  in  any  manner  or  by  any 
means  whatsoever,  of  any  spiritous,  vinous, 
malted,  fermented,  or  other  intoxicating  liq- 
uor of  any  kind,  from  one  State,  Territory,  or 
District  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction 
thereof,  into  any  other  State,  Territory,  or 
District  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction 
thereof,  or  from  any  foreign  country  into  any 
State,  Territory,  or  District  of  the  United 
States,  or  place  noncontiguous  to  but  subject 
to  the  jurisdiction  thereof,  which  said  spirit- 
uous, vinous,  malted,  fermented,  or  other 
intoxicating  liquor  is  intended,  by  any  person 
interested  therein,  to  be  received,  [514]  pos- 
sessed, sold,  or  in  any  manner  used,  either 
in  the  original  package  or  otherwise,  in  vio- 
lation of  any  law  of  such  State,  Territory,  or 
District  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction 
thereof,  is  hereby  prohibited."  37  U.  S.  Stat. 
at  L.  p.  699,  ch.  90;  4  Fed.  St.  Ann.  2d  ed. 
693. 

Nothing  could  seem  plainer  than  that, 
by  the  terms  of  this  act  of  Congress,  the  deal- 
ing in  and  shipment  of  intoxicating  liquors 
are  no  longer  exempt  in  any  degree  from  state 
regulation  by  the  fact  that  such  liquor  may 
be  an  article  of  interstate  commerce.  In 
other  words,  intoxicating  liquors  are,  by  the 
terms  of  this  act,  divested  of  their  interstate 
character,  in  so  far  as  the  power  of  the  state 
to  regulate  the  sale  and  disposition  thereof, 
and  the  shipment  into  the  state  for  that  pur- 
pose, is  concerned.  This  act  has  been  given 
full  force  and  effect  by  the  courts,  even  as 
against  the  contention  that  it  is  in  violation 
of  tlie  interstate  commerce  clause  of  the  Fed- 
eral constitution.  The  supreme  court  of  Ala- 
bama so  held  in  Southern  Express  Go.  v. 
State,  188  Ala.  454,  66  So.  115,  and  Southern 
Express  Co.  v.  Whittle,  194  Ala.  406,  69  So. 
652,  in  which  cases  the  subject  was  examined 
at  length.  Touching  the  effect  of  the  act,  in 
the  Whittle  case,  Justice  McClellen,  speaking 
for  the  court,  said : 

"The  Webb-Kenyon  Law  seems  to  this 
court,  as  it  did  to  the  court  in  the  Fourth 
circuit  ( West  Virginia  v.  Adams  Express  Co. 
219  Fed.  801,  136  C.  C.  A.  464,  L.R.A.19160 
291,  Judge  Woods  writing)  that  'the  terms 
of  the  statute  are  so  plain  and  unambiguous 
that  we  are  unable  to  perceive  that  its  inter- 
pretation requires  any  resort  to  construction.' 
It  is  a  prohibitory  enactment.  Its  plainly 
declared  purpose  is  to  divest  intoxicating 
liquors  of  their  interstate  character,  with 
reference  to  interstate  commerce,  'in  certain 


cases.'  In  the  certain  cases  contemplated  and 
described  therein,  intoxicating  liquor  is  not 
and  cannot  become  the  subject  of  and  be  pro- 
tected as  lawful  interstate  commerce.  South- 
ern Express  Co.  v.  State,  188  Ala.  454,  66  So. 
115,  118,  119.  It  is,  in  those  certain  cases, 
'forbidden  commerce.'  In  the  certain  cases 
described  intoxicating  liquors  must  be,  can 
only  be,  regarded  and  treated,  when  their 
movement  is  from  one  state  into  another, 
as  if  the  Constitution  had  not  contained  the 
clause  committing  [515]  to  the  Congress  the 
exclusive  right  to  regulate  interstate  com- 
merce." 

In  West  Virginia  v.  Adams  Express  Co.  219 
Fed.  794,  135  C.  C.  A.  464,  L.R,A.1916C  291, 
the  circuit  court  of  appeals  of  the  fourth 
circuit,  answering  a  challenge  to  the  consti- 
tutionality of  the  act.  Judge  Wood,  speaking 
for  the  court,  said: 

"The  constitutionality  of  the  Webb-Kenyon 
statute  is  attacked  on  the  ground  that  it  is 
an  attempt  by  Congress  to  confer  on  state 
legislatures  the  power  to  regulate  interstate 
commerce.  This,  we  think,  is  a  complete 
misapprehension.  That  the  Congress  has  pow- 
er to  outlaw  and  exclude  absolutely  or  con- 
ditionally from  interstate  commerce  intoxi- 
cating liquors  or  any  other  deleterious  sub- 
stance has  been  very  often  decided.  In  re 
Rahrer,  140  U.  S.  546,  11  8.  Ct.  865,  35  U.  S. 
(L.  ed.)  572,  supra;  Lottery  Case,  188  U.  S. 
321,  23  S.  Ct.  321,  47  U.  S.  (L.  ed.)  492; 
Hoke  V.  U.  S.  227  U.  S.  308,  33  S.  Ct.  281, 
67  U.  S.  (L.  ed.)  623,  43  L.R.A.(N.S.)  906, 
Ann.  Cas.  1913E  905;  Hipolite  Egg  Co.  v. 
U.  S,  220  U.  S.  45,  31  S.  Ct.  364,  55  U.  S. 
(L.  ed.)  364.  The  distinction  is  between 
things  deleterious  and  things  beneficial  or 
innocuous.  The  power  to  regulate  is  the 
power  to  make  reasonable  rules  of  admission 
or  exclusion.  The  power  to  exclude  intoxi- 
cants absolutely  or  conditionally  does  not 
import  the  power  to  exclude  sound  wheat." 

The  supreme  courts  of  Iowa  and  Delaware 
are  in  harmony  with  these  views  touching  the 
constitutionality  of  the  Webb-Kenyon  law,  as 
evidenced  by  the  decisions  in  State  v.  U.  S. 
Express  Co.  164  la.  112,  145  N.  W.  451,  and 
State  V.  Grier,  4  Boyce  (Del.)  322,  88  Atl. 
679.  We  conclude  that  initiative  measure 
No.  3  does  not  unlawfully  interfere  with 
interstate  commerce. 

Some  other  constitutional  questions  are 
presented  by  counsel  for  appellants,  but  we 
think  they  are  not  such  as  appellants  may 
raise  in  this  form  of  action.  Tliose  questions 
do  not  involve  property  rights  of  such  nature 
as  to  entitle  appellants  to  relief  by  injuno- 
tion  against  the  enforcement  of  the  provi- 
sions of  initiative  measure  No.  3.  Whatever 
our  views  might  be  on  those  questions  would 
not  render  the  provisions  [516]  of  the  law 
we     have     discussed     unconstitutional,     in 
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view  of  the  provisions  of  section  26  above 
quoted. 

We  are  of  the  opinion  that  initiative  meas- 
ure No.  3  is  an  existing  law  of  the  state, 
and  that,  in  so  far  as  its  provisions  are  here 
drawn  in  question,  their  enforcement  will  not 
violate  any  of  the  rights  guaranteed  to  ap- 
pellants by  either  the  state  of  Federal  con- 
stitutions. The  judgment  of  the  superior 
court,  refusing  to  enjoin  the  state  and  coun- 
ty officers  from  enforcing  the  law,  is  affirmed. 

Morris,  C.  J.,  £lli8,  Holcomb,  Main,  and 
Mount,  JJ.,  concur. 

Chadwick,  J.  {concurring  specially). — ^The 
decision  of  the  court  seems  to  be  well  founded 
in  all  respects,  excepting  only  -  the  holding 
that  the  court  cannot  consider  the  admission 
that  initiative  measure  No.  3  was  not  pub- 
lished for  the  time  required  by  law,  and  can- 
not take  judicial  knowledge  of  the  fact.  The 
purpose  of  the  amendment  was  to  maintain 
the  spirt  of  the  constitution  and  to  insure 
an  informed  electorate.  The  duty  of  giving 
such  notice  was  put  upon  the  secretary  of 
state.  He  did  not  give  the  notice  required 
by  the  constitution,  although  it  is  provided 
in  terms  that  such  duties  are  mandatory. 
It  is  stipulated  that  he  did  not  give  sufficient 
notice. 

I  had  hitherto  understood  that  courts 
would  consider,  as  a  part  of  the  record,  stip- 
ulated facts.  It  is  held  that  we  will  not  do 
80  in  this  case.  I  had  also  thought  the  law 
to  be  that  we  could  judicially  notice  any 
fact  that  went  to  a  question  of  observance  or 
nonobservance  of  a  provision  of  the  consti* 
tution,  mandatory  in  character,  by  an  officer 
high  in  station  and  whose  act  affected  the 
whole  public,  and  when  the  fact  was  known 
of  all  men.  The  amendment  to  the  constitu- 
tion providng  for  the  initiative  and  referen- 
dum specifically  directs  that  the  legislature 
shall  provide  a  means  and  method  for  notice 
to  the  people  of  laws  submitted  under  those 
measures.     It  says: 

[517]  "The  legislature  shall  provide  meth- 
ods of  publicity  of  all  laws  or  parts  of  laws, 
and  amendments  to  the  constitution  referred 
to  the  people  with  arguments  for  and  against 
the  laws  and  amendments  so  referred,  so  that 
each  voter  of  the  state  shall  receive  the  pub- 
lication at  least  fifty  days  before  the  elec- 
tion at  which  they  are  to  be  voted  upon." 
Laws  1911,  p.  130,  §  1. 

The  legislature  did  as  was  directed,  and 
I  had  understood  the  rule  to  be  that  a  statute 
passed  in  obedience  to  a  constitutional  amend- 
ment had  the  force  and  effect  of  the  constitu- 
tion from  which  it  sprang.  In  other  words,  it 
is  the  thing  that  makes  the  constitution  effi- 
cient. 

It  had  seemed  to  me  that  this  provision 
of  the  constitution,  as  amended  by  the  initia- 
tive  and    referendum   amendment,    was   not 


merely  directory,  or  a  thing  to  be  disregarded 
in  whole  or  in  part.  There  was  a  controlling 
reason  why  those  who  formulated  it  provided 
that  notice  should  be  given,  and  that  it  should 
be  given  for  a  definite  time.  They  well  under- 
stood for  it  has  been  obser^»ed  by  every  states- 
man and  philosopher  who  has  inquired  into 
the  theory  and  possible  workings  of  the 
scheme,  tliat  it  might  be  subject  to  abuses, 
and  that  laws  proposed  under  it  might  be 
misrepresented,  or  possibly  voted  upon  with- 
out any  g^ide  whatever  unless  the  people 
were  guaranteed  ample  opportunity  to  know 
and  understand  that  which  they  were  voting 
upon. 

The  urgent  arguments  made  against  the 
initiative  and  referendum  have  been  that  the 
measure  would  reduce  our  state  government 
to  the  level  of  a  democracy.  The  proposers 
knew  that,  in  the  absence  of  a  positive  con- 
stitutional guarantee,  a  law  might  go  to  the 
people  for  their  judgment,  determination  and 
decision  with  no  means  of  acquiring  certain 
information  as  to  the  terms  of  the  law  or  the 
arguments  of  those  who  had  a  real  interest 
for  or  against  it.  They  knew  that  the  present 
strength  of  the  initiative  and  referendum,  as 
well  as  its  retention  as  an  instrumentality  of 
government,  depended,  not  merely  upon  the 
participation  of  the  people,  [51 8J  but  upon 
intelligent  participation,  and  it  is  not  out 
of  place  to  say  that  one  of  the  reasons  for 
the  adoption  of  the  initiative  and  referendum 
was  that  many  people  believed  that  the  legis- 
lative body  had  not  been  entirely  responsive 
to  the  public  will,  and  had  passed  unwise  and 
ill-considered  legislation,  and  its  proposers 
were  careful  to  provide  that  the  people  should 
have  every  opportunity  to  test  the  merit  and 
wisdom  of  a  proposed  law.  They  foresaw  that 
an  instrument  designed  to  protect  the  rights 
of  the  people,  in  the  event  that  no  notice  and 
publication  of  the  proposed  measures  was  pro- 
vided for,  would  be  subject  to  abuse  by  those 
who  might  propose  laws  to  promote  selfish 
interests,  and  by  the  means  of  unauthorized 
notices  and  publications,  deceive  and  mislead 
the  people. 

We  meet  this  situation.  It  is  admitted 
by  counsel  that  the  constitution  has  not  been 
observed.  It  is  stipulated  in  writing  that  it 
was  not.  The  act  of  a  public  officer,  a  high 
public  official,  is  questioned.  His  act  involves 
a  nonobservance  of  a  duty  imposed  by  the 
constitution,  and  touches  the  whole  people, 
and  the  whole  public  has  an  interest  in  his 
act.  The  act  of  omission  is  known  and  ad- 
mitted of  all  men,  that  is  to  say,  is  a  matter 
of  common  knowledge.  I  think  there  is  no 
instance  in  the  books  where,  under  like  cir- 
cumstances, a  court  has  refused  to  judicially 
know  what  they  know  as  men. 

If  a  court  cannot  accept  stipulated  facts 
or  judicially  recognize  a  breach  of  a  duty 
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made  mandatory  by  the  constitution,  I  can 
imagine  no  case  where  it  would  be  justified 
in  resorting  to  judicial  knowledge.  The  opin- 
ion, in  this  respect,  does  not,  in  my  judgment, 
rest  upon  a  readjustment  of  old  principles 
to  new  conditions.  It  is  rather  an  abandon- 
ment of  old  principles,  for  any  decision  that 
makes  it  possible  for  an  administrative  officer 
to  turn  a  mandate  of  the  whole  people  into 
a  mere  direction  does  not  tend  to  the  security 
of  our  constitution. 

We  have  laid  down  a  rule  that  will  be  as 
readily  seized  upon  to  sustain  an  evil  law 
as  to  uphold  a  good  one.  The  [519]  rule  must 
work  both  ways.  If  we  could  know  as  judges 
what  we  and  all  men  know  as  men,  we  would 
undoubtedly  follow  an  unbroken  line  of  de- 
cisions from  Wade  v.  Tacoma,  4  Wash.  85, 
29  Pac.  983,  to  Uhler  v.  Olympia,  87  Wash.  1, 
151  Pac.  117,  152  Pac.  998,  decided  finally 
while  this  case  was  under  consideration,  and 
hold  that  measure  No.  3  was  not  legally 
adopted. 

I  have  urged  these  things.  They  are  funda- 
mental principles  and  might  be  sustained  by 
the  writings  of  men  learned  in  the  law  from 
Aristotle  to  the  present  day,  but  they  have 
not  commended  themselves  to  my  associates. 
Law  is  declared  in  several  ways,  one  of  which 
is  through  the  decisions  of  the  courts  upon 
controverted  questions.  This  case  involves 
a  pure  question  of  law  upon  a  political  ques- 
tion which  must  be  settled  by  a  majority  vote 
of  the  judges. 

"When  many  persons  equal  in  virtue  ap- 
peared at  the  same  time,  they  brooked  not 
a  superiority,  but  sought  after  equality    .    .    . 

"No  one  then  denies  that  it  is  necessary 
that  there  should  be  some  person  to  decide 
those  cases,  which  cannot  come  under  the 
recognizance  of  a  written  law;  but  we  say 
that  it  is  better  to  have  many  than  one;  for 
every  one  who  decides  according  to  the  prin- 
ciples of  the  law,  decides  justly.  Yet  surely 
it  seems  absurd  to  suppose,  that  one  person 
can  see  better  with  two  eyes,  and  hear  better 
with  two  ears,  or  do  better  with  two  hands 
and  two  feet,  than  many  can  do  with  many 
.  .  .**  Aristotle's  Politics,  Book  III,  Chap- 
ters XV,  XVI. 

Seven  of  my  associates  find  no  violation  of 
the  constitution  in  the  adoption  of  the  ques- 
tioned law,  or  rather,  they  hold  that  the  court 
is  powerless  to  notice  and  correct  the  admitted 
omission  to  observe  its  terms,  and  I  feel  that 
I  can  do  no  better  than  to  say  that  I  yield 
my  judgment  to  that  of  the  majority,  as  I 
would  follow  a  questioned  decision  under  the 
doctrine  of  stare  deoiaist  and  concur  in  the 
result,  not  because  it  is  the  law  as  I  had 
understood  it,  but  because  it  has  been  so 
declared  by  a  competent  tribunal. 

[520]  FuLLERTON,  J.  {concurring). — I  am 
unable  to   agree  with   the  majority   in   the 


reasons  upon  which  some  of  the  questions 
discussed  in  the  foregoing  opinion  are  rested, 
although  I  am  content  with  the  conclusion 
finally  reached.  I  therefore  concur  in  the 
result. 


NOTE. 

Judicial  Notice  of  Proceedings  for 
Adoption  of  Amendment  to  Consti- 
tution. 

Comparatively  few  cases  have  passed  on  the 
question  whether  judicial  notice  will  be  taken 
of  proceedings  for  the  adoption  of  an  amend- 
ment to  a  constitution,  as  distinguished  from 
the  general  fact  of  its  adoption,  and  tlie  de- 
cisions are  not  in  harmony.  In  State  v. 
Silver  Bow  County,  34  Mont.  426,  87  Pac. 
450,  the  court  said:  "The  court  below  as  well 
as  this  court  takes  judicial  notice  of  the  fact 
that  the  chief  executive  of  this  state  soon 
after  the  election  of  1912  declared  by  procla- 
mation to  the  people  of  this  state  that  the 
amendment  in  question  had  been  adopted. 
.  .  .  If  there  were  any  fatal  irregularites 
in  the  manner  and  form  of  its  adoption,  and 
if  in  fact  the  amendment  was  not  adopted 
and  therefore  did  not  become  pajt  of  the 
constitution,  notwithstanding  the  fact  that 
the  governor  declared  the  same  to  be  part  of 
the  constitution,  such  attack  upon  the  amend- 
ment and  such  attack  upon  the  prima  facie 
presumption  of  the  court  that  it  was  a  part 
of  the  constitution  necessarily  should  have 
been  set  out  in  the  pleading  in  the  first  place 
and  proven  by  the  petitioner,  relator  herein. 
This  was  not  done.  The  pleading,  on  its 
face,  was  opposed  to  the  prima  facie  law  of 
the  land,  of  which  the  court  took  judicial 
notice.  There  was  not  any  offer  on  the  part 
of  the  relator  to  amend  his  position  in  order 
to  set  out  the  facts  which  he  attempted  to 
prove  in  evidence  to  the  court  on  the  motion 
to  quash.  The  court,  therefore,  was  prima 
facie  correct  in  sustaining  the  amendment  of 
the  constitution,  of  which  it,  as  well  as  we, 
should  take  judicial  notice." 

In  Carmody  v.  St.  Louis  Transit  Co.  188 
Mo.  572,  87  S.  W.  913,  Marshall,  J.,  said  that 
the  court  took  judicial  notice  of  the  fact 
that  an  amendment  to  the  constitution  was 
adopted  by  the  people  and  that  if  the  de- 
fendant desired  to  challenge  any  step  that 
was  taken  in  the  adoption  thereof  he  must 
specifically  point  out  the  same  and  assign 
specific  reasons  or  grounds  why  the  amend- 
ment should  not  be  considered  and  recog- 
nized as  a  part  of  the  constitution  of  the 
state. 

In  Hildreth  v.  Taylor,  117  Ark.  465,  175 
S.  W.  40,  it  was  assigned  as  a  reason  for 
holding  to  be  directory  a  requirement  of  pub- 
lication of  notice  of  a  proposed  amendment 
that  the  legislature  had  provided  for  no  rcc- 
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ord  of  the  publication  "whereby  the  court 
might  take  notice"  whether  it  had  been  made. 

But  in  State  v.  Tooker,  16  Mont.  8,  37 
Pac.  840,  25  L.R.A.  560,  wherein  it  appeared 
that  the  constitutional  requirement  that  the 
secretary  of  state  should  publish  a  proposed 
amendment  for  a  certain  period  was  disre- 
garded, the  court  while  not  stating  in  so  many 
words  that  judicial  notice  was  taken  of  the 
omission,  took  such  notice  and  in  holding 
that  the  omission  was  fatal  to  the  adoption 
of  the  amendment,  said:  "The  command  of 
the  constitution  is  in  no  uncertain  voice.  We 
cannot  misunderstand  it.  We  cannot  do  other 
tlian  render  to  it  the  obedience  which  our 
duty  demands.  It  provides  that  an  amend- 
ment may  be  adopted  by  certain  methods. 
These  methods  were  not  employed.  Another 
method  was  resorted  to.  That  method  ac- 
complished nothing.  The  amendment  was  not 
adopted."  See  also  State  v.  Davis,  20  Nev. 
220,  19  Pac.  894.  And  in  the  Matter  of  Pro- 
hibitory Amendment  Cases,  24  Kan.  700,  the 
court  in  upholding  an  amendment  to  the 
constitution  took  judicial  notice  of  the  pro- 
ceedings for  the  adoption  from  its  legislative 
history  which  was  a  matter  of  record,  saying: 
"When  the  constitution  says  that  upon  cer- 
tain conditions  an  amendment  is  adopted, 
must  we  not  take  judicial  notice  of  the  hap- 
pening of  those  conditions?  .  .  .  So,  al- 
though it  may  seem  extravagant,  yet  if  the 
legislature  has  failed  to  make  provision  for 
the  canvass  of  any  vote  on  a  proposed  con- 
stitutional amendment,  and  if  in  fact  none 
be  made,  must  not  the  courts  take  judicial 
notice  of  the  actual  vote  and  its  result? 
.  .  .  When  a  majority  of  the  electors  voting 
on  an  amendment  at  an  election  properly 
ordered,  adopts  it,  then  it  becomes  a  part 
of  the  constitution.  So  the  constitution  itself 
says.  The  courts  must  judicially  know 
whether  such  amendment  has  been  adopted, 
and  is  in  fact  a  part  of  the  constitution,  and 
to  that  end,  if  need  be,  must  take  judical 
notice  of  every  ballot  cast  at  that  election." 

Although  the  question  was  not  discussed 
the  courts  apparently  took  judicial  notice  of 
proceedings  for  the  adoption  of  an  amendment 
to  the  constitution  in  each  of  the  following 
cases:  State  v.  Alderson,  49  Mont.  387,  Ann. 
Cas.  1916B  39,  142  Pac.  210;  State  v.  Win- 
nett,  78  Neb.  379,  15  Ann.  Cas.  781,  110  N. 
W.  1113,  10  L.R.A.<N.S.)  149;  State  v.  Grey, 
21  Nev.  378,  32  Pac.  390,  19  L.R.A.  134.  See 
also  Worman  v.  Hagan,  78  Md.  162,  27  Atl. 
616,  21  L.R.A.  716. 
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Assault  —  What  Oonstitnt^a  Partielpa- 
tion  —  Presenee  at  Scene  of  Assault. 

The  mere  presence  of  a  person  at  the  time 
and  place  of  an  assault,  without  any  act, 
word,  or  gesture  in  aid  of  it,  with  nothing 
to  show  he  advised  it,  will  not  render  him 
guilty;  mere  knowledge  not  being  enough. 

[See  note  at  end  of  this  case.] 

Criminal  Law  — Decree  of  Proof. 

To  justify  a  verdict  of  guilty,  it  is  not  suffi- 
cient that  the  evidence  create  a  suspicion  or 
probability  of  guilt;  it  must  exclude  every 
reasonable  hypothesis,  except  that  of  guilt. 

Assault    and    Battery  —  SnfUciency     of 
Evidenoe. 

In  a  prosecution  for  assault,  the  evidence 
is  held  to  be  insufficient  to  sustain  a  verdict 
of  guilty. 

Error  to  Corporation  Court  of  Buena  Vista. 

Criminal  action.  Percy  Wooden  convicted 
of  assault,  and  bring  error.  The  facts  are 
stated  in  the  opinon.    Revebbed. 

Hugh  A.  White  for  plaintiff  in  error. 
John  Oarland  Pollard  and  C.  B,  Onmett 
for  defendant  in  error. 

[931]  Card  WELL,  J. — Percy  Wooden,  about 
sixteen  years  of  age,  was  indicted  for  mali- 
ciously, feloniously  and  unlawfully  making 
an  assault  with  a  dangerous  weapon,  to  wit, 
a  stone  or  rock,  upon  one  Wallace  Mowyer, 
with  intent  to  maim,  disable  and  kill  the 
said  Wallace  Mowyer,  and  upon  his  trial 
was  found  guilty  as  charged  in  the  in- 
dictment and  sentenced  to  pay  a  fine  of 
ten  dollars  and  be  confined  in  jail  for  sixty 
days.  He  thereupon  applied  for  and  obtained 
this  writ  of  error  from  one  of  the  judges  of 
this  court. 

The  only  assignment  of  error  is  to  the  rul- 
ing of  the  trial  court  refusing  to  set  aside 
the  verdict  of  the  jury  upon  the  ground  that 
the  evidence  is  insufficient  to  support  it,  and 
there  are  but  two  questions  raised  by  the 
record  for  consideration  by  this  court :  First, 
whetlier  the  evidence  was  sufficient  to  prove 
that  the  offense  charged  against  the  accused 
was  committed  within  the  jurisdiction  of  the 
Corporation  Court  of  the  city  of  Buena  Vista ; 
and,  second,  whether  the  evidence  was  suffi- 
cient to  convict  him  of  the  offense  charged. 
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In  the  view  that  this  court  takes  of  the 
case,  it  is  only  necessary  to  consider  the  sec- 
ond of  the  questions  stated. 

It  appears  that  on  Saturday  night,  April 
25,  1915,  five  boys,  via.:  Wallace  Mowyer,  the 
prosecutor;  Howard  Wooden,  Percy  Wooden, 
the  accused;  Earle  Bryant  and  Harry  Camp« 
bell,  met  on  the  street  in  front  of  a  picture 
show.  They  all  started  up  the  street,  Mowyer 
and  Bryant  being  in  front  of  the  Wooden 
boys,  and  in  their  progress  up  the  street  it 
seems  that  Howard  Wooden  either  called 
Mowyer  "Arch  Wilson,"  or  in  talking  to  him- 
self  said,  "My  name  is  Wilson.  I  am  a  broth- 
er of  Arch  Wilson,  or  Tyree,"  the  signficance 
of  which  is  not  shown,  and  both  Brvant  and 
Campbell  testify  that  Howard  Wooden  did 
not  call  Mowyer  "Arch  Wilson,"  but  Mowyer 
seems  to  have  been  incensed  [932]  by  what 
had  been  said,  and  he  and  Campbell  turned 
off  to  go  behind  Bias'  shop  when  Mowyer 
said  to  Campbell,  "If  Howard  starts  anything 
I  will  end  it  with  a  rock  in  my  pocket."  The 
Wooden  boys  had  gone  on  up  the  street  when 
Mowyer  went  into  Bryant's  house  to  get,  as 
he  says,  a  drink  of  water,  but  his  real  purpose 
was  to  let  the  Wooden  boys  get  ahead  so  that 
he  might  get  away  from  them.  There  had 
been  no  threats  or  ill-feeling  between  the 
Woodens  and  Mowyer  except  the  threat  of  the 
latter  to  "end  the  matter  with  a  rock."  On 
the  contrary  the  boys  theretofore  had  been 
friendly  and  often  played  together.  Mowyer, 
after  tarrying  in  the  Bryant  house  about  five 
minutes,  went  on  up  the  street  and  when  he 
got  to  the  residence  of  a  Mrs  Hall,  the  Wood- 
en boys  were  sitting  on  the  side  of  the  street 
on  some  rocks  opposite  Mrs  Hall's  house.  He 
says  that  Howard  Wooden  there  again  called 
him  "Arch  Wilson,"  and  that,  on  this  account, 
he  hit  Howard  Wooden  on  the  head  with  a 
rock.  The  Mrs.  Hall  spoken  of,  testifying  for 
the  Commonwealth,  stated  that  she  heard  the 
boys  in  front  of  her  house  talking,  and 
thought  they  were  fighting;  that  she  heard 
Howard  Wooden  tell  Mowyer  that  he  had  hit 
him  with  a  rock  and  he  was  going  to  have 
him  arrested,  to  which  Mowyer  replied,  "I 
reckon  you  will."  She  also  states  that  she 
saw  Percy  Wooden,  the  accused,  stoop  down 
like  he  was  going  to  pick  something  up,  but 
did  not  know  whether  or  not  it  was  his  hat; 
that  the  boys  left  the  front  of  her  house  and 
went  on  up  the  street  a  block  and  a  half 
away,  and  she  then  heard  one  of  them  say, 
"I  have  got  you,"  but  she  does  not  know  who 
said  this.  Further  she  says  that  she  heard 
Howard  Wooden  say  to  his  brother  Percy, 
**Hurry  up,  Percy,  he  might  get  away;"  but 
on  cross-examination  she  modified  this  state- 
ment by  saying  in  effect  that  she  only  heard 
him  say  to  Percy,  "Hurry  up,"  and  just  what 
was  meant  by  that  she  did  not  seem  to  know. 
The  boys  it  seems  [933]  went  up  the  street. 


Percy  Wooden  beside  Mowyer,  and  Howard 
Wooden  "sorter"  beside  him,  until  they  got 
to  an  electric  light,  where  Mowyer  told 
Howard  Wooden  to  let  him  alone,  and  about 
the  time  they  got  under  the  electric  light 
Mowyer  was  hit  by  a  missile,  supposedly  a 
rock,  knocked  senseless  and  remained  uncon- 
scious for  more  than  two  days  when  he  re- 
gained a  measure  of  consciousness,  and  after 
a  week,  not  having  entirely  recovered  consci- 
ousness, was  taken  to  a  hospital  at  Staunton. 
There  is  no  direct  evidence  whatever  indicat- 
ing that  Percy  Wooden,  the  accused,  threw 
the  rock  which  inflicted  the  injury  upon  Mow- 
yer. In  fact,  it  is  conceded  by  the  learned 
attorney-general  that  the  evidence  does  not 
show  conclusively  that  he  did  throw  the  rock, 
and  it  is  only  contended  that  the  evidence  is 
sufficient  to  show  that  the  accused  was  a 
participant  in  the  assault,  aiding  and  abetting 
his  brother,  and  therefore  liable  as  a  princi- 
pal. 

The  only  evidence  in  the  record  as  to  the 
hitting  of  the  Mowyer  boy  with  the  rock  is 
that  of  Mowyer  himself,  who  states  that  they 
were  about  the  electric  light  when  he  was 
hit;  that  it  was  very  light  and  that  he  could 
see  both  Howard  and  Percy  Wooden;  that  he 
was  looking  at  Percy  when  he  was  hit,  but 
he  was  trying  to  watch  both  of  the  boys; 
that  if  Percy  had  thrown  the  rock  while  he 
was  looking  at  him  he  could  have  seen  him, 
but  that  he  saw  nobody  throw  the  rock,  and 
after  he  was  hit  he  knew  nothing  and  never 
did  know  who  hit  him.  Mowyer  was  asked: 
"You  told  Mr.  Rucker  you  were  watching 
both  of  them  and  had  your  head  turned  look- 
ing at  Percy.  Were  you  hit  while  you  were 
looking  at  Percy?  A.  Yes,  sir;  but  I  was 
trying  to  watch  both  of  them. 

"Q.  If  Percy  had  thrown  a  rock  while  yon 
were  looking  at  him  you  could  have  seen  him, 
couldn't  you?    A.  Yes,  sir." 

"Q.  Did  you  see  anybody  throw  a  rock* 
A.  No,  sir." 

After  Mowyer  was  hit  he  was  taken  to  the 
house  of  the  [934]  parents  of  the  Wooden 
boys  and  there  taken  care  of  until  the  next 
day  when  the  parents  of  Mowyer  ajscertained 
his  injury  and  a  doctor  was  summoned. 
While  the  evidence  shows  that  one  of  the 
Wooden  boys  probably  threw  the  rock  with 
which  Mowyer  was  hit,  it  clearly  appears 
from  the  statement  made  by  Mowyer  that  it 
was  not  Percy  Wooden.  Beyond  the  fact  that 
Percy  Wooden,>  the  accused,  was  present  when 
Mowyer  was  hit  with  a  rock,  there  is  abso- 
lutely no  evidence  that  he  did  anything  what- 
ever as  a  participant  in  the  assault  or  in.  aid- 
ing and  abetting  his  brother.  It  clearly  ap- 
pears from  the  evidence  that  neither  of  the 
Wooden  boys  had  attacked  Mowyer  at  the 
time  that  he  hit  Howard  Wooden,  and  there 
is  no  evidence  of  any  provocation  to  Percy 
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Wooden  to  throw  the  rock  that  hit  Mowyer, 
the  fact  being,  as  stated  in  Mowyer's  own 
testimony,  that  he  did  not  throw  the  rock. 

The  authorities  are  uniform  that  the  mere 
presence  of  a  person  at  the  time  and  place 
of  an  assault,  without  any  act,  word  or  ges- 
ture in  aid  or  encouragement  of  it,  and  with- 
out anything  to  show  that  he  advised  the  as- 
sault, will  not  render  him  guilty.  The  au- 
thorities on  the  subject  are  collated  in  a 
note  to  Brink  v.  Purnell,  22  Ann.  Cas.  1912A 
829,  where  the  rule  is  stated  as  follows : 

"It  is  a  general  and  well  established  prin- 
ciple of  law,  that  one  who  is  present  at  an 
assault,  and  who  encourages  the  person  who 
commits  it,  is  liable  criminally  in  the  same 
manner  and  to  tlie  same  extent  as  the  person 
committing  the  assault.     .     .     . 

"The  principle  that  in  cases  of  assault  all 
who  are  guilty  are  principals  and  that  there 
are  no  accessories  applies,  and  hence  a  person 
who  is  so  present  at  and  encourages  an  as- 
sault is  a  principal  and  not  merely  an  acces- 
sory.   .    .    . 

"The  mere  presence  of  a  person  at  the  time 
and  place  of  an  assault,  without  any  act, 
word  or  gesture  in  aid  or  encouragement  of 
it,  and  without  anything  to  show  that  he 
[935]  advised  the  assault,  will  not  render 
him  guilty;  .  .  .  nor  will  the  mere  fact 
that  the  defendant  knew  of  the  assault  justify 
a  conviction.  .  .  .  He  must  do  something; 
he  must  aid  and  encourage  by  words  or  ges- 
tures, or  do  some  act  in  the  way  of  encourage- 
ment of  the  actual  participants  in  order  to 
make  him  guilty  as  a  principal." 

In  Mitchell's  Com.  33  Grat.  Va.  845,  the 
court  said:  "Principals  are  such  either  in 
the  first  or  second  degree.  Principals  in  the 
first  degree  are  those  who  are  the  immediate 
perpetrators  of  the  act.  Principals  in  the 
second  degree  are  those  who  did  not  with 
their  own  hands  commit  the  act,  but  were 
present  aiding  and  abetting  it."  See,  also 
Hornton  v.  Com.  99  Va.  848,  38  S.  E.  184; 
Daingerfield  v.  Thompson,  33  Grat.  (Va.)  136, 
36  Am.  Rep.  783;  2  Rul.  Cas.  Law,  526. 

It  is  well  settled  by  numerous  cases  that  it 
is  not  sufficient  to  create  a  suspicion  or  proba* 
bility  of  guilt,  but  the  evidence  must  go 
further  and  exclude  every  reasonable  hypoth- 
esis except  that  of  guilt.  As  said  in  Hair- 
ston  v.  Com.  97  Va.  767,  32  S.  E.  797,  "The 
guilt  of  a  party  is  not  to  be  inferred  because 
the  facts  are  consistent  with  his  guilt,  but 
thev  must  be  inconsistent  with  his  innocence." 

In  the  case  of  Burton  v.  Com.  108  Va.  892, 
62  S.  E.  376,  the  opinion  by  Keith,  P.,  held, 
that  while  motions  for  new  trials  must  be 
heard  as  upon  a  demurrer  to  the  evidence, 
yet  "The  rule  does  not  leave  tb«  jury  at 
liberty  to  guess,  and  where  a  fact  is  equally 
susceptible  of  two  interpretations,  one  of 
which  is  consistent  with  the  innocence  of  the 


accused,  they  cannot  arbitrarily  adopt  that 
interpretation  which  incriminates  him." 

It  might  be  conceded  that  either  the  ac- 
cused or  his  brother  threw  the  rock  that  hit 
Mowyer,  but  as  we  have  seen  it  clearly  ap- 
pears from  Moyer's  testimony  that  the  ac- 
cused did  not  throw  it,  for  it  was  thrown 
and  Mowyer  was  hit  while  he  was  looking 
directly  at  the  accused,  and  [936]  Mowyer 
says  that  he  would  have  seen  him  throw  the 
rock  if  he  had  done  so. 

In  our  view  of  the  evidence  in  this  case 
as  a  whole,  it  is  entirely  insufficient  to  sus- 
tain the  finding  of  the  jury,  that  the  accused 
was  guilty  as  charged  in  the  indictment,  or 
that  he  was  guilty  of  any  offense,  and,  there- 
fore, the  judgment  upon  their  verdict  is  er- 
roneous, and  it  will  be  reversed  and  annulled, 
the  verdict  of  the  jury  set  aside,  and  the 
case  remanded  to  the  Corporation  Court  of 
the  city  of  Buena  Vista  for  a  new  trial,  if 
the  court  and  prosecuting  attorney  shall  be 
of  opinion  that  a  better  case  against  the 
accused  can  be  made. 

Reversed. 


NOTE. 

Mere  presence  at  the  scene  of  an  assault, 
without  any  act  or  word  of  encouragement  to 
the  perpetrator,  is  held  in  the  reported  case 
not  to  warrant  a  conviction  of  assault.  The 
liability  for  assault  of  one  who  orally  en- 
courages another  in  making  an  attack  is  dis- 
cussed in  the  note  to  Brink  v.  Purnell,  Ann. 
Cas.  1912A  829,  the  limitation  on  that  lia- 
bility applied  in  the  reported  case  being 
therein  discussed. 
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V. 


EASTERN 


STEAMSHIP  CORPORA- 
TION. 

(Two  Cases.) 


Massachusetts  Supreme  Judicial  Court — ^May 

22,  1915. 

221  Mass.  125;  109  N.  E.  167. 


Venve  —  Reaidenee  of  Plaintiff  —  Dis- 
tinotion  betiFoen  Residence  and 
Place  of  Bnsinees. 

Rev.  Laws,  c.  167,  §  6,  as  amended  by  St. 
1904,  c.  320,  provides  that  an  action  to  re- 
cover for  injury  received  by  reason  of  negli- 
gence shall  be  brought  in  tlie  county  in  which 
the  plaintiff  lives  or  has  his  usual  place  of 
businefls,  or  in  the  county  in  which  the  Injury 
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was  received.  Such  an  injury  was  received 
by  plaintiffs  intestate  in  Essex  county,  the 
plaintiff  lived  in  Norfolk  county,  and  was 
employed  as  assistant  manager  of  a  depart- 
ment store  in  Suffolk  county,  and  the  action 
was  brought  in  Suffolk  county.  It  is  held 
that  the  venue  was  improperly  laid,  it  being 
a  rule  in  the  interpretation  of  statutes  that 
where  reasonably  possible  full  effect  should  be 
given  all  the  words  used,  while  "usual  place 
of  business"  as  used  in  St.  1854,  c.  322, 
first  permitting  transitory  actions  to  be 
brought  in  the  county  where  either  party  had 
such  place  of  business,  had  a  more  restricted 
signification  than  the  words  "in  which  he 
principally  transacts  his  business  or  follows 
his  trade  or  calling,"  used  in  St.  1856,  c.  70, 
providing  that  where  the  plaintiff  in  a  tran- 
sitory action  was  a  nonresident,  the  action 
might  be  brought  in  the  county  in  which  the 
defendant  lived  or  principally  transacted  his 
business  or  followed  his  trade  or  calling  if 
he  resided  in  the  commonwealth,  the  language 
of  Rev.  Laws,  c.  167,  §  6,  as  amended,  being 
taken  from  the  earlier  act,  or  that  a  "usual 
place  of  business"  does  not  include  where  one 
pursues  a  *'trade  or  calling,"  the  work  of  the 
plaintiff,  as  a  department  store  manager, 
being  a  "trade  or  calling"  or  employment  by 
another,  as  distinguished  from  working  for 
oneself. 

Carriers  of  Passengers  — -  Steamship  — 
Iiiability  for  Injnry  to  Passenger 
Falling  Overboard. 

In  an  action  against  a  steamship  company 
for  the  conscious  suffering  of  a  passenger 
drowned  upon  going  overboard  through  an 
unguarded  place  in  the  rail  when  the  vessel 
lurched,  the  evidence  is  held  to  be  sufficient 
to  support  a  finding  of  due  care  on  the  part 
of  deceased. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  against  a  steamship  company 
for  death  of  a  passenger  flung  overboard 
through  an  unguarded  space  in  the  rail  of 
the  vessel,  the  evidence  is  held  to  be  sufficient 
to  support  a  finding  that  the  accident  was 
caused  by  a  lurch  of  the  ship,  and  not  by 
deceased's  volition  or  lack  of  attention. 

[See  note  at  end  of  this  case.] 

Same. 

From  the  mere  fact  that  a  space  on  the 
deck  of  defendant's  vessel  between  a  raft  and 
a  lifeboat  was  unguarded  by  any  rail,  it  can- 
not be  said  as  matter  of  law  that  a  passen- 
ger, flung  through  such  opening  when  the  ship 
lurched,  had  assumed  the  risk. 

[See  note  at  end  of  this  case.] 

Same. 

From  the  mere  fact  that  the  regulations  of 
the  United  States  required  defendant,  as  the 
operator  of  a  steamship  carrying  passengers 
to  place  lifeboats  so  that  they  could  be 
launched  safely  in  less  than  two  minutes,  it 
cannot  be  ruled,  as  a  matter  of  law,  that  an 
easily  removable  chain  bridging  the  unguard* 
ed  space  in  the  rail,  through  which  a  lifeboat 
passed  when  launched,  is  ^e  only  practicable 
protection,  since  that  is  a  question  of  fact; 
it  being  possible  that  the  jury  may  find  that 


passengers  should  have  been  excluded  from 
the  neighborhood. 

[See  note  at  end  of  this  case.] 

Same. 

The  only  negligence  for  which  a  passenger 
steamship  company  is  responsible,  in  an  ac- 
tion for  conscious  suffering  of  a  passenger, 
drowned  when  flung  overboard  by  the  lurching 
of  the  ship,  is  that  of  the  company's  servants 
or  agents. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  steamship  on  which  deceased 
traveled  carried  several  hundred  passengers, 
in  view  of  the  high  responsibility  resting  on 
the  defendant  steamship  company  as  a  com- 
mon carrier,  negligence  may  be  found  in  its 
failure  to  inspect  the  vessel,  by  which  a  gap 
in  the  rail,  to  allow  the  launching  of  a  life- 
boat, was  left  unguarded  by  the  usual  chain 
for  several  hours. 

[See  note  at  end  of  this  case.] 

Instrnotiona  -^  Requests  —  Giving    in 
Snbstanoe. 

The  request  of  a  defendant  for  instructions 
is  complied  with  by  giving  them  in  substance, 
in  a  fair  and  comprehensive  charge. 

Singling  Ont  Evidence  —  Request  Prop- 
erly Refused. 

Requested  instructions,  directed  to  frag- 
mentary and  indecisive  portions  of  the  evi- 
dence, are  rightly  refused. 

Trials  —  Trial  on  Wrong  Theory  —  Ef- 
fect. 

Where  the  trial  of  an  action  for  death  of 
a  passenger,  flung  overboard  by  the  lurching 
of  a  steamship,  proceeds  on  the  theory  that 
the  case  was  governed  by  St.  1907,  c.  375, 
imposing  a  penalty  for  negligently  causing 
the  death  of  a  human  being  in  instances 
where  no  other  remedy  is  given,  there  is  a 
mistrial,  since  such  statute  has  no  applica- 
tion to  death  of  a  passenger  caused  by  the 
negligence  of  a  common  carrier,  a  matter  r^- 
ulated  by  Rev.  Laws,  c.  70,  §  6,  providing  a 
statutory  penalty  for  death  caused  by  the 
negligence  of  common  carriers,  the  rule  of 
damages  and  grounds  of  liability  established 
by  the  two  acts  being  different. 

Exceptions  from  Superior  Cotu-t,  Suffolk 
county:     Stevens,  Judge. 

Action  by  Charles  A.  Hanley,  administrator, 
plaintiff,  against  Eastern  Steamship  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant alleges  exceptions.  The  facts  are  stated 
in  the  opinion.    Exceptions  sustained. 

Jos.    A.    Denni8onf    Roht.    Oallagher    and 
CJms.  D.  Driacoll  for  plaintiff. 
John  T.  Hughes  for  defendant. 

[130]  RuGO,  C.  J. — These  are  two  actions  of 
tort.  In  one  the  plaintiff  seeks  to  recover 
damages  for  the  conscious  suffering  and  in 
the  other  the  statutory  penalty  for  the  death 
of  his  intestate,  alleged  to  have  been  caused 
by  the  defendant.    The  intestate  lost  his  life 
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In  connection  with  being  a  passenger  upon  the 
Bay  State,  a  steamsliip  operated  by  the  de- 
fendant between  Boston  and  Portland. 

1.  A  question  as  to  the  proper  venue  of  the 
actions  lies  at  the  threshold.  It  is  agreed 
that  the  damage  and  injury  were  received  in 
Essex  County,  that  the  plaintiff  and  his  in- 
testate lived  in  Norfolk  County  and  were  em- 
ployed as  the  manager  and  the  assistant  man- 
ager respectively  in  one  of  the  departments 
of  a  large  store  in  Suffolk  County.  Whether 
the  actions  rightly  were  brought  in  Suffolk 
County  depends  upon  the  meaning  of  "usual 
place  of  business"  in  St.  1904,  c.  320,  amend- 
ing R.  L.  c.  167,  §  6,  whereby  it  is  provided 
that  actions  like  these  "shall  be  brought  in 
the  county  in  [131]  which  the  plaintiff  lives 
or  has  liis  usual  place  of  business,  or  in  the 
county  in  which  the  'leged  injury  or  damage 
was  received." 

In  determining  the  meaning  of  the  statute 
in  this  respect,  its  history  is  important.  St. 
1854,  c.  322,  first  permitted  transitory  actions 
to  be  brought  in  the  county  where  either 
party  had  his  "usual  place  of  business,"  but 
confined  its  operation  to  cases  where  all  the 
parties  were  residents  of  the  Commonwealth. 
St.  1856,  c.  70,  provided  that  where  the  plain- 
tiff in  a  transitory  action  was  a  non-resident, 
the  action  might  be  brought  in  the  county 
in  which  the  defendant  lived,  or  "principally 
transacts  his  business,  or  follows  his  trade  or 
calling,  if  he  resides  in  this  Commonwealth." 
But  it  did  not  affect  St.  1854,  c.  322.  These 
two  statutes  both  continued  in  force  until 
1860,  when  they  were  combined  in  c.  123,  §  1 
of  the  General  Statutes,  in  these  words: 
"Transitory  actions^  except  in  cases  in  which 
it  is  otherwise  provided,  if  any  one  of  the 
parties  lives  in  the  State,  shall  be  brought 
in  the  county  where  some  one  of  them  lives 
or  has  his  usual  place  of  business."  The  ref- 
erence to  "trade  or  calling"  contained  in  St. 
1856,  c.  70,  was  omitted.  The  commissioners 
on  revision,  in  their  note  to  this  section,  give 
no  information  as  to  the  purpose  or  intent 
of  this  "change,  although  referring  to  another 
change  made  in  the  section.  Interpreting  the 
law  as  it  stood  from  1856  until  the  enact- 
ment of  the  General  Statutes,  it  is  to  be  ob- 
served that,  in  order  to  give  full  force  and 
effect  to  all  the  words  used  in  St.  1866,  c.  70, 
as  compared  with  St.  1854,  c.  322,  it  must 
be  presumed  that  the  Legislature  intended 
for  the  later  act  a  broader  scope  than  for 
the  earlier.  It  is  a  well  recognized  rule  in 
the  interpretation  of  statutes  that,  where  rea- 
sonably possible,  full  force  and  effect  should 
be  given  all  the  words  used  by  the  Legisla- 


ture. Previous  to  1854  transitory  actions 
could  be  brought  only  in  the  county  in  which 
one  of  the  parties  had  his  residence.  When 
the  venue  was  extended  in  1854,  it  included 
the  county  of  the  usual  place  of  business  of 
either,  where  both  parties  resided  within  the 
Commonwealth.  It  may  well  have  been 
thought  in  1856,  when  the  venue  tor  non- 
resident plaintiffs  was  extended,  that  it  might 
include  not  only  the  residence  and  the  place 
of  business,  but  also  the  place  of  employment, 
of  resident  defendants.  If  the  question  had 
arisen  in  1859,  it  cannot' well  be  doubted  that 
the  court  would  have  held  that  "usual  place 
of  business"  as  used  in  St.  1854,  c.  322,  had 
a  more  [132]  restricted  signification  than  the 
words,  "In  which  he  principally  transacts  hia 
business,  or  follows  his  trade  or  calling"  of 
St.  1856,  c.  70.  The  rational  explanation  of 
the  action  of  the  Legislature  in  enacting  the 
General  Statutes  touching  this  subject,  by 
employing  only  the  words  of  the  statute  of 
1854,  and  omitting  entirely  those  contained 
in  the  statute  of  1856,  appears  to  us  to  be 
that  it  was  intended  to  recur  to  the  meaning 
of  the  words  of  the  earlier  statute  and  dis- 
card the  broader  reference  contained  in  the 
later  statute.  This  is  something  more  than 
a  mere  verbal  change  in  the  revision  of  a 
statute,  which  would  not  affect  its  meaning, 
Shawmut  Commercial  Paper  Co.  v.  Brigham, 
211  Mass.  72,  74,  97  N.  E.  636,  and  reaches 
to  a  modification  of  the  substance.  This  in- 
terpretation is  confirmed  by  St.  1904,  c  320, 
which  governs  the  venue  of  these  actions. 
The  purpose  of  that  statute,  as  was  pointed 
out  in  Sandler  v.  Boston  El.  R.  Co.  218  Mass. 
333,  105  N.  E.  980,  was  to  relieve  the  courts 
of  Suffolk  County,  in  which  many  defendants 
in  actions  of  negligence  have  a  usual  place  of 
business,  from  the  trial  of  actions  where  the 
alleged  act  of  negligence  happened  in  another 
county  and  the  plaintiff  resided  or  had  hie 
usual  place  of  business  in  another  county. 
Its  manifest  design  was  to  diminish  the  num- 
ber of  trials  which  theretofore  could  be  had 
in  Suffolk  County,  and  thus  to  save  to  that 
county  what  was  felt  to  be  a  disproportionate 
expense  in  the  maintenance  of  jury  trials.  It 
should  be  interpi'cted,  so  far  as  reasonably 
practicable,  in  such  way  as  to  further  this 
design. 

The  words,  "usual  place  of  business,"  apart 
from  special  circumstances  throwing  light 
upon  their  meaning,  may  be  given  a  compre- 
hensive meaning,  Goddard  v.  Chaffee,  2  Allen 
(Mass.)  395,  79  Am.  Dec.  706,  and  have  been 
held  to  include  the  usual  place  of  labor  or 
employment  in   the   service  of  another,!   al- 


1  Lewis  V.  Davis,  8  Daly  (N.  Y.)  185; 
Burke  v.  Burke,  27  Misc.  684,  58  N.  Y.  S. 
676;  Brassack  v.  Interborough  Rapid  Tran- 
sit Co.  66  Misc.  190,  121  N.  Y.  S.  215;  Coker 
V.  State,  12  Ga.  App.  426,  76  S.  E.  103,  991 ; 


Idelett  v.  State,  14  Ga.  App.  501,  81  S.  E. 
379;  In  re  Belcher,  2  Ben.  468,  3  Fed.  Cas. 
No.  1237;  In  re  Bailey,  2  Ben.  437,  2  Fed. 
Cas.  753;  Curley  v.  New  England  Trust  Co. 
221  Mass.  384. 
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though  there  are  contrary  decisioDB.^  It  fol- 
lows that  the  words  used  in  our  statute,  in 
the  light  of  its  history,  do  not  include  a  place 
where  one  pursues  a  "trade  or  calling."  The 
work  of  the  plaintiff  and  the  intestate  in  a 
department  [133]  store  comes  rather  within 
the  description  of  ^'trade  or  calling"  than 
"place  of  business."  It  is  employment  as  dis- 
tinguished from  business.  Therefore  the 
venue  of  these  actions  was  laid  improperly 
in  Suffolk  County.  They  should  have  been 
brought  either  in  the  county  of  the  residence, 
which  was  Norfolk,  or  where  the  alleged  act 
of  negligence  occurred,  which  was  Essex. 

As  under  R.  L.  167,  §  14,  the  actions  may 
be  transferred  to  the  proper  county  and  there 
tried  again,  other  questions  now  fairly  pre- 
sented and  likely  to  arise  in  substance  at  a 
new  trial  are  considered. 

2.  There  was  evidenee  tending  to  show  that 
there  was,  on  a  deck  of  the  steamship  where 
passengers  were  permitted  to  go,  a  space, 
variously  estimated  at  from  three  to  five  feet 
between  a  life  boat  on  one  side  and  a  life 
raft  on  the  other,  where  there  was  no  rail, 
guard  or  protection  to  prevent  a  passenger 
from  walking,  being  thrown  or  falling  over 
the  ship's  side  to  the  water;  that,  as  the 
plaintiff's  intestate,  walking  along  at  about 
half  past  nine  o'clock  in  the  evening  with 
a  camp  stool  in  his  hand,  was  in  the  act  of 
putting  it  down,  the  vessel  gave  a  lurch  and 
he  fell  overboard.  If  this  evidence  was  be- 
lieved, it  was  sufficient  to  support  a  finding 
of  due  crre.  It  well  may  be  found  that  a 
passenger  upon  an  ocean  going  steamship, 
during  the  voyage,  may  assume  that  no  place 
where  he  is  allowed  to  go  will  be  left  entirely 
without  some  safeguard  to  prevent  a  passen- 
ger from  falling  overboard. 

3.  The  manner  of  the  accident  was  not  left 
wholly  to  surmise  or  conjecture.  If  the  tes- 
timony just  narrated  were  taken  at  its  full 
value,  it  reasonably  might  have  been  thought 
to  show  that  the  plaintiff's  intestate  was 
caused  to  fall  overboard  by  the  lurch  of  the 
ship  and  not  by  his  own  volition  or  lack  of 
attention. 

4.  It  cannot  be  said  as  matter  of  law  that 
he  assumed  the  risk  of  such  an  injury.  If 
the  jury  believed  that  there  was  no  adequate 
cause  for  him  to  know  that  there  was  no 
guard  or  protection,  then  there  was  no  room 
for  the  operation  of  the  maxim  volenti  not 
fit  injuria.  Even  though  it  may  have  been 
obvious  that  there  was  no  chain  or  guard 
stretching  over  the  space  between  the  life  boat 
and  the  raft,  it  might  still  have  been  reason- 
able to  assume  that  there  was  a  rail  or  other 
protection  at  the  edge  of  the  deck. 

6.  It  has  been  earnestly  argued  in  behalf 
of  the  defendant  that  because  of  the  regula- 

1  In  re  Lippart,  201  Fed.  1D3;  In  re  Magie, 
2  Ben.  369,  16  Fed.  Cas.  8,951. 


tions  of  the  United  States  requiring  life 
boats  [134]  to  be  so  placed  and  fitted  that 
they  can  be  launched  safely  in  less  than  two 
minutes,  it  should  have  been  ruled  there 
could  be  no  recovery  on  the  fourth  count  of 
the  declaration,  which  alleged  the  negligence 
of  the  defendant  to  have  consisted  in  failing 
to  provide  against  the  removal  or  unfasten- 
ing of  chains,  which  it  appeared  were  pro- 
vided commonly  to  protect  the  space  between 
the  life  boat  and  the  raft.  It  contends  that 
nothing  more  permanent  than  chains  which 
would  unfasten  easily  could  have  been  used 
at  this  place.  But  it  could  not  have  been 
ruled  as  matter  of  law  that  this  was  the 
only  practicable  protection.  What  was  a  suf- 
ficient and  appropriate  guard  was  a  matter 
to  be  determined  upon  all  the  evidence.  If 
the  only  kind  of  guard,  consistent  with  the 
federal  regulation  as  to  launching  the  life 
boats,  was  an  insecure  one,  then  it  might 
have  been  found  that  passengers  should  have 
been  excluded  from  the  immediate  neighbor- 
hood. 

6.  The  jury  rightly  were  instructed  that  the 
only  negligence  for  which  the  defendant  could 
be  held  responsible  was  that  of  its  servants 
or  agents.  Joy  v.  Winnisimmet  Co.  114  Mass. 
63.  But  there  were  several  hundred  passen- 
gers on  this  boat  and  necessarily  some  degree 
of  inspection  was  required,  in  the  exercise  of 
the  high  responsibility  resting  upon  the  de- 
fendant as  a  common  carrier,  to  see  that  the 
various  parts  and  appointments  of  the  vessel 
remained  safe  and  were  not  put  out  of  place 
or  rendered  dangerous  by  such  ignorant  or 
stupid  persons  as  commonly  might  be  antici- 
pated among  so  large  a  number  of  passen- 
gers. The  defendant  was  not  obliged  to  act 
on  the  theory  that  passengers  wilfully  would 
remove  guards  placed  for  their  protection; 
but,  if  the  peril  that  was  disclosed  by  the 
accident  was  one  likely  to  occur,  then  the 
defendant  would  be  required  to  provide 
against  it,  so  far  as  reasonably  possible.  It 
properly  was  left  to  the  jury  to  determine 
whether  such  reasonable  inspection  as  the  de- 
fendant ought  to  have  exercised,  in  view  of 
the  number  of  passengers  carried  and  the 
nature  of  the  particular  place  and  its  fittings, 
and  the  danger  likely  to  follow  from  its  be- 
coming unguarded,  would  have  revealed  the 
fact  that  the  guard  chain  had  become  un- 
fastened. Peverly  v.  Boston,  136  Mass.  360, 
49  Am.  Rep.  37;  Glennen  v.  Boston  El.  R. 
Co.  207  Mass.  497,  93  N.  E.  700,  32  L.R.A. 
(N.S.)  470.  There  is  nothing  inconsistent 
with  this  conclusion  in  Lyons  v.  Boston  El. 
R.  Co.  204  Mass.  227,  90  N.  E.  419.  There 
was  evidence  that  the  place  where  the  acci- 
dent [135]  occurred  was  without  chain  or 
other  guard  for  a  period  of  several  hours^ 
This  might  have  been  found  to  have  been 
negligence. 
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7.  The  other  requests  ol  the  defendant  not 
covered  by  what  has  been  said  either  were 
given  in  substance  in  the  fair  and  compre- 
hensive charge  of  the  presiding  judge,  or 
rightly  were  refused  as  being  directed  to  frag- 
mentary or  indecisive  portions  of  the  evi- 
dence. 

8.  The  form  of  questions  submitted  to  the 
jury  might  have  been  modified  so  as  to  over- 
come the  objections  urged  by  the  defendant. 
Without  deciding  that  the  exceptions  would 
be  sustained  on  this  ground,  in  view  of  the 
accompanying  explanation  of  the  judge,  it 
would  have  been  better  to  have  put  the  ques- 
tion in  some  such  form  as  this:  ''Did  the 
defendant  negligently  fail  to  guard  the  place 
where  the  accident  happened?''  or  in  some 
other  way  to  have  avoided  the  implication 
that  the  place  was  unguarded  and  the  only 
point  to  be  decided  was  whether  that  vras  a 
negligent  act. 

All  that  has  been  said  under  paragraphs 
numbered  5  to  8,  both  inclusive,  of  this  opin- 
ion, relates  solely  to  the  action  for  conscious 
suffering. 

0.  Manifestly  there  was  a  mistrial  in  the 
action  to  recover  the  penalty  for  causing  the 
death  of  the  intestate.  The  trial  of  that  ac- 
tion proceeded  on  the  theory  that  it  was  gov- 
erned by  St.  1907,  c.  375,  which  is  the  gen- 
eral statute  imposing  a  penalty  for  negli- 
gently causing  the  death  of  a  human  being 
in  instances  where  no  other  remedy  is  given. 
But  that  statute  has  no  application  to  a  com- 
mon carrier  of  passengers.  That  was  decided 
expressly  as  to  street  railways  by  Brooks  v. 
Fitchburg,  etc.  St.  R.  Co.  200  Mass.  8,  86 
N.  £.  280.  It  is  plain  from  that  decision 
that  the  liability  of  such  a  common  carrier 
as  the  defendant  for  causing  the  death  of  a 
passenger  depends  wholly  upon  R.  L.  c.  70, 
§  6.  See  also  Boott  Mills  v.  Boston,  etc.  R. 
Co.  218  Mass.  582,  586,  106  N.  £.  680. 

But  no  exception  specifically  directed  to 
this  procedure  was  taken  at  the  trial.  Since 
the  exceptions  are  sustained  on  another 
ground,  it  is  not  necessary  to  determine 
whether  a  new  trial  would  have  been  ordered 
now  for  that  reason  alone.  See  Bond  v.  Bond, 
7  Allen  (Mass.)  1,  6. 

Neither  is  it  necessary  to  decide  whether 
the  questions  of  the  negligence  of  the  defend- 
ant in  its  corporate  capacity  or  of  the  gross 
[136]  negligence  or  unfitness  of  its  servants 
or  agents,  were  raised  by  some  of  the  defend- 
ant's requests  for  instructions  in  general 
terms,  although  not  then  thought  of.  Parrot 
V.  Mexican  Cent.  R.  Co.  207  Mass.  184,  190, 
93  N.  E.  590,  34  L.R.A.(N.S.)  261.  Assum- 
ing that  these  questions  are  raised  upon  the 
present  record  the  rule  of  damages  and  the 
grounds  of  liability  set  forth  in  St.  1907, 
c.  375,  under  which  the  case  was  tried,  are 
quite  different  from  those  established  by  R. 


L.  c.  70,  §  6,  under  which  alone  the  defend- 
ant in  law  could  be  held  liable.  Therefore 
it  appears  to  be  wiser  not  to  decide  these 
points  until  the  case  has  been  tried  and  the 
evidence  produced  with  a  view  to  presenting 
them. 

Exceptions  sustained. 


NOTE. 

Iiiability  of  Carrier  by  Water  for  Im< 
Jnry  to  or  Death  of  Passenger  Fall- 
ing Orerboard. 

Scope  of  Note,  1038. 

Passenger  Falling  Off  Vessel,  1038. 

Passenger  Falling  Off  Gangplank,  1042. 


Scope  of  Note, 

It  is  the  purpose  of  the  present  note  to 
consider  only  those  cases  dealing  with  the 
liability  of  a  carrier  by  water  for  an  injury 
to  or  the  death  of  a  passenger  who  falls  over- 
board, either  from  the  vessel  itself,  or  from 
the  gangplank  extending  from  the  vessel  to 
the  wharf.  Those  cases  wherein  it  appears 
that  the  passenger  fell  or  stumbled  into  a 
space  left  between  the  vessel  and  the  wharf, 
and  was  crushed  or  otherwise  iajured,  are 
not  included. 

The  liability  of  the  owner  of  a  ferry  to  pas- 
sengers thereon  is  discussed  in  the  notes  to 
Hopkins  v.  West  Jersey,  etc.  R.  Co.  17  Ann. 
Cas.  370,  and  Rizzo  v.  Winnisimmet  Co.  Ann. 
Cas.  1015C  1003.  The  duty  of  a  carrier  by 
water  with  respect  to  the  accommodatioBB 
furnished  to  passengers  is  the  subject  of  the 
note  to  Northwestern  Steamship  Co.  v.  Kan- 
fiom,  20  Ann.  Cas.  1015. 

Passenger  Falling  Off  Vessel, 

The  rule  by  which  a  carrier  by  water  is 
bound  to  exercise  the  strictest  diligence  in 
receiving  a  passenger,  conveying  him  to  bis 
destination,  and  setting  him  down  safely,  that 
the  means  of  conveyance  employed  and  the 
circumstances  of  the  case  will  permit,  is  ap- 
plicable to  precautions  to  prevent  injury  to 
a  passenger  by  falling  overboard.  See  Mc* 
Bride  v.  McNally,  243  Pa.  St.  206,  89  All. 
1131,  52  L.R.A.(N.S.)  259.  But  the  duty  is 
not  absolute  and  where  there  is  no  proof  of 
negligence  on  the  part  of  the  carrier  there 
can  be  no  recovery.    See  the  reported  case. 

Thus,  in  Dougan  v.  Champlain  Transp.  Co. 
50  N.  Y.  1,  affirming  6  Lans.  430,  the  testi- 
mony showed  without  conflict  that  the  boat 
wherein  the  accident  occurred  had  a  gang- 
way in  the  forward  part  about  eight  feet  in 
width,  with  a  stanchion  in  the  center,  which 
was  covered  with  rails,  about  three  feet  high. 
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which  were  attached  by  hinges  to  the  bul- 
warks of  the  same  height,  inclosing  the  resi- 
due of  the  forward  part  of  the  boat.  These 
rails  were  swung  back,  when  necessary,  for 
the  purpose  of  receiving  and  landing  passen- 
gers and  freight,  and  were,  when  this  was 
done,  again  placed  over  the  gangway  and 
fastened  to  the  stanchions.  The  residue  of 
the  forward  part  of  the  boat  was  boarded  up 
three  feet  high.  The  accommodations  for 
passengers  were  in  other  parts  of  the  boat, 
and  none  in  this  forward  part,  though  pas- 
sengers were  permitted  to  and  did,  sometimes, 
come  out  into  and  stay  in  this  forward  part, 
with  the  knowledge  of  the  defendant's  em- 
ployees. About  dusk,  while  the  boat  was 
running  on  her  trip,  the  deck  being  somewhat 
icy,  and  the  wind  blowing  hard,  a  passenger 
came  through  a  door  from  the  room  imme- 
diately in  rear  of  this  forward  part.  His 
hat  was  blown  off,  and  he  sprang  to  recover 
it,  and  while  so  doing  fell  down,  slipped  un- 
der the  railing  on  the  gangway,  fell  over- 
board, and  was  drowned.  Holding  that  there 
could  be  no  recovery,  the  court  said:  "It 
will  be  seen  that  the  only  proof  of  negligence 
was  the  omission  to  inclose  the  space  be- 
tween the  railing  and  deck  so  as  to  preclude 
the  possibility  of  slipping  under  it.  Had 
there  been  any  proof  tending  to  show  that 
any  such  danger  would  be  apprehended  by  a 
reasonable,  prudent  person,  the  evidence 
should  have  been  submitted  to  the  jury;  but 
the  evidence  showed  that  all  the  passenger 
boats  upon  the  lake  had  been  constructed  and 
run  in  the  same  way  in  this  respect;  that 
boats  had  so  been  run  for  a  great  number  of 
years;  and  there  was  no  proof  tending  to 
show  that  any  one  had  ever  before  fell  and 
gone  overboard  under  the  railing,  or  that 
any  such  danger  had  been  apprehended  by 
any  one.  It  is  obvious  that  no  such  thing 
was  likely  to  occur.  Indeed,  a  man  would  be 
much  more  likely  to  get  overboard  by  falling 
over  than  under  the  railing.  True,  it  would 
be  unsafe  for  small  children  to  rim  upon  this 
part  of  the  boat,  as  they  might  run  under 
the  rail  and  fall  overboard;  but  there  was 
no  evidence  that  children  were  ever  permitted 
to  be  in  this  part  of  the  boat,  except  to  go  on 
and  off  in  port;  there  was  nothing  showing 
that  any  passengers  were  ever  expected  to  be 
there  except  for  this  purpose.  The  counsel 
for  the  appellant  cites  cases  where  it  has  been 
held  that  carriers  of  passengers  are  required 
to  exercise  the  utmost  care  in  their  vehicles, 
machinery,  etc.,  used  in  their  transportation, 
and  that  for  this  purpose  they  are  required 
to  use  all  the  safeguards  furnished  by  science 
generally  known;  but  these  were  cases  of  the 
explosion  of  steamboilers ;  the  breaking  of 
axles  of  railway  coaches,  defects  in  railway 
tracks  and  the  like,  where  experience  had 
shown  that   danger  was   to  be  apprehended 


and  necessary  to  be  guarded  against.  But 
when,  as  in  the  present  case,  numerous  boats 
constructed  in  the  same  way  had  been  run 
for  years  with  perfect  safety  to  the  passen- 
gers, where  there  was  no  ground  for  suppos- 
ing that  any  passenger  ever  permitted  to  be 
there  would  fall  under  the  railing,  to  find 
iiegligence  from  a  failure  to  board  up  the 
space  so  as  to  preclude  such  a  possibility, 
could  not  be  justified.  Proof  was  given  that 
two  passenger  boats  navigating  the  Hudson 
had  the  gang  space  boarded  up;  but  that  this 
was  done  to  prevent  passengers  from  falling 
overboard  does  not  appear." 

In  the  case  of  Cleveland  v.  New  Jersey 
Steamboat  Co.  (88  N.  Y.  306,  reversing  5  Hun 
623;  7  N.  Y.  St.  Rep.  598,  125  N.  Y.  299, 
26  N.  E.  327,  reversing  63  Hun  638,  7  N.  Y. 
S.  28),  the  following  facts  appeared:  The 
plaintiff,  a  passenger  on  a  boat,  was,  when 
the  boat  started,  standing  in  front  of  the 
gangway  opening,  where  he  had  entered,  some 
four  or  five  feet  inside  the  bulwarks,  but 
outside  the  partition,  between  the  gangway 
and  main  part  of  the  boat.  The  defendant 
had  provided  a  gate  to  close  the  gangway 
opening,  the  top  bar  of  which  projected  at 
each  end.  The  projecting  ends  of  this  bar, 
when  the  gate  was  in  its  place,  rested  in  iron 
staples  at  each  end  of  the  opening,  to  pre- 
vent the  gate  from  swinging,  and  there  were 
two  upright  stanchions  placed  outside  the 
gate,  let  into  the  deck.  There  was  also  a 
top  rail  which  received  the  stanchions,  and 
which,  when  in  place,  was  secured  by  iron 
slides.  The  referee  found  that  the  opening 
of  the  gangway  was,  when  the  gate,  stan- 
chions and  top  rail  were  in  their  places,  and 
the  fastenings  were  in  their  places,  properly 
and  sufiiciently  closed,  and  that  the  gate, 
stanchions,  top  rail  and  fastenings,  when  in 
their  places,  were,  in  construction  and  quali- 
ty, sufficient  for  the  protection  of  passengers. 
Before  the  boat  left  the  wharf,  the  mate  put 
the  gate  in  place.  He  requested  the  passen- 
gers to  step  inside,  but  the  plaintiff  did  not 
hear  the  request.  As  the  boat  moved  out,  a 
person  on  board  attempted  to  jump  ashore, 
but  fell  into  the  water.  This  caused  a  sudden 
rush  of  a  crowd  of  passengers  to  the  side. 
The  plaintiff  was  pushed  against  the  gate. 
One  of  the  projecting  ends  of  the  top  bar 
had  been  lifted  out  of  the  staple  by  some 
unauthorized  person  after  the  boat  started. 
The  pressure  caused  the  gate  to  give  way, 
although  it  was  not  broken,  and  the  plaintiff 
fell  overboard.  The  mate  of  the  steamer,  at 
the  time  of  the  accident,  had  turned  to  get 
the  stanchions  and  top  rail  to  put  them  in 
their  places.  In  the  final  opinion  (125  N.  Y. 
299,  26  N.  E.  327),  the  court  said:  "It  ap- 
pears that  as  soon  as  the  signal  was  given, 
the  gangplank  was  hauled  up  and  the  boat 
started.     Immediately  upon  the  hauling  up 
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of  the  gangplank  the  mate  started  for  the 
gate  and  brought  it  to  the  gangway  opening, 
and  was  in  the  very  act  of  setting  it  in  posi« 
tion  when  the  man  brushed  by  him  and 
jumped.  At  this  time  the  boat  had  only 
moved  thirty-five  or  forty  feet  along  the  pier, 
and  was  about  twelve  or  fifteen  feet  away 
from  it,  and  yet  in  that  brief  period  the  mate 
had  almost  accomplished  a  secure  shutting 
of  the  gate.  To  say  that  the  boat  should  not 
have  been  allowed  to  move  a  foot  from  the 
dock  until  this  gate  had  been  thus  securely 
fastened  and  the  rail  and  stanchions  placed 
in  position,  is  to  decide  the  matter  in  view 
of  the  facts  which  subsequently  occurred,  and 
not  from  the  circumstances  es^isting  prior 
thereto.  It  was  an  accident  which  could  not, 
as  I  think,  have  been  reasonably  anticipated. 
The  attempt  of  a  belated  man  to  jump  from 
the  boat  to  the  wharf  immediately  after  the 
starting  of  the  boat,  his  failure  to  reach  the 
dock,  and  his  consequent  falling  in  the  water; 
the  cry  of  'man  overboard,'  the  instantaneous 
rush  of  a  crowd  of  ordinary  passengers  to- 
wards the  side  of  the  boat  whence  the  cry 
proceeded,  and  the  shoving  of  the  plaintiff 
overboard,  altogether  form  such  an  extraor- 
dinary and  theretofore  unheard  of  combina- 
tion of  circumstances  that  the  failure  to  fore- 
see their  possibility  and  to  guard  against 
their  happening  cannot,  in  any  fair  or  proper 
view  of  the  subject,  be  called  negligence.  The 
mere  fact  that  an  accident  of  the  kind  has 
never  before  happened  may  not  be  enough  to 
avert  the  charge  of  negligence.  If  it  might 
reasonably  have  been  anticipated,  or  if  its 
occurrence  would  not,  in  the  minds  of  reason- 
able men,  be  in  the  highest  degree  unlikely, 
if  things  were  left  in  the  condition  then  pre- 
sented to  them,  the  charge  of  negligence 
might  be  a  proper  one  for  the  jury  to  pass 
upon.  .  .  .  But  here  is  a  case  where  an 
accident  of  the  nature  proved  not  only  never 
happened  before,  but  it  resulted  from  causes 
which  no  human  being  up  to  that  time  could 
reasonably  expect  to  concur.  In  this  view  it 
is  wholly  immaterial  whether  the  mate,  when 
he  heard  the  voice  and  turned  around,  did  so 
for  the  purpose  of  letting  the  man  through 
the  opening,  or  only  for  the  purpose  of  seeing 
what  was  being  done,  with  a  view  to  perform 
his  own  duty  more  intelligently.  It  was  not 
to  be  anticipated  that  the  man  would  make 
an  ineffectual  effort  to  jump  to  the  dock  and 
fall  in  the  water,  and  that  then  all  the  other 
circumstances  should  occur  which  resulted  in 
shoving  the  plaintiff  overboard.  The  acci- 
dent, upon  the  proof  in  the  case,  looking  at 
it  in  the  most  favorable  light  for  the  plain- 
tiff;  was  the  result  of  causes  for  whose  ex- 
istence no  one  was  legally  responsible.'' 

Where  the  evidence  shows  that  the  passen- 
ger was  guilty  of  contributory  negligence,  no 
recovery  can,  of  course,  be  had.     Thus,  in 


Gretschmann  v.  Fix,  189  Fed.  716,  it  appeared 
that  a  barge  and  steamer,  of  which  the  de- 
fendants were  the  owners,  had  on  board  a 
large  number  of  excursionists  bound  on  a 
pleasure  outing,  and  the  youth,  for  whose 
death  the  action  was  brought,  was  of  the 
party.  A  lifeboat  waa  attached  to  the  barge 
by  a  five-foot  line,  and  at  the  time  the  vessels 
started  on  the  trip,  ahe  was  manned  by  a 
deckhand,  who  remained  seated  in  her  until 
the  arrival  at  an  island,  where  he  left  his 
position  on  account  of  the  heat  of  the  sun 
and  stood  on  the  barge.  Subsequently  he 
went  forward  on  the  barge  to  get  a  drink 
of  water,  and,  while  doing  so,  the  libelant's 
intestate  voluntarily  hauled  the  lifeboat  to 
the  stern  of  the  barge  and  boarded  her.  An« 
other  excursionist  had  preceded  him  and 
taken  a  seat  in  the  lifeboat.  The  steamer 
was  proceeding  at  the  rate  of  eight  miles  an 
hour.  Neither  the  entry  of  the  men  into  the 
lifeboat  nor  their  presence  therein  was  known 
to  the  master  of  the  steamer.  Immediately 
on  the  return  of  the  deckhand,  who  had  been 
absent  four  or  five  minutes,  he  and  several 
members  of  the  excursion  party  called  to  the 
men  to  come  out  of  the  lifeboat,  and  in  his 
attempt  to  do  so  the  libelant's  intestate 
slipped  or  stumbled  and  was  precipitated  into 
the  river  and  drowned.  He  was  at  the  time 
of  the  accident  intoxicated.  There  were  no 
defects  in  the  construction  of  the  lifeboat  or 
the  oarlocks,  or  the  manner  in  which  the  boat 
was  fastened  to  the  stern  of  the  barge.  The 
court  said:  "It  is  difficult  to  perceive  how 
the  libelant  may  be  permitted  to  recover 
herein.  It  is  impossible  to  say  that  the  dece- 
dent would  not  have  entered  the  lifeboat  if 
it  had  been  properly  manned.  It  is  idle  to 
indulge  in  any  speculation  as  to  what  would 
have  occurred  if  the  deckhand  Finn  had  re- 
mained on  the  lifeboat  or  if  the  decedent's 
associate  had  not  first  taken  a  seat  therein. 
It  is  thought  impossible  to  determine  that 
the  fatality  was  due  to  any  other  cause  than 
the  voluntary  and  obviously  negligent  act 
of  the  decedent  in  placing  himself  in  the  life- 
boat— a  dangerous  place.  He  clearly  had  no 
right  or  license  to  enter  it  even  though  it 
was  unattended.  His  stumbling  or  slipping 
while  in  the  act  of  leaving  the  boat,  as  a 
result  of  which  he  fell  into  the  river,  was 
the  consequence  of  his  initial  negligent  act. 
The  asserted  negligence  of  the  respondents  in 
failing  to  have  a  man  in  the  lifeboat  at  the 
precise  time  the  decedent  boarded  her  was 
not  the  direct  caupe  of  the  drowning.  The 
absence  from  his  post  of  the  man  appointed 
to  man  the  yawl  boat  was  not  the  approxi- 
mate cause  of  the  regrettable  occurrence. 
His  absence  was  not  an  invitation  to  the 
decedent  to  draw  the  boat  to  the  stern  of  the 
barge  and  seat  himself  in  her,  as  she  ob- 
viously was  not  provided,  for  such  use.    Nei- 
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ther  the  master  of  the  steamer  nor  any  one 
in  charge  of  the  barge  had  warning  of  the 
decedent's  intentions,  and  they  could  not  be 
expected  to  have  anticipated  them.  .  .  . 
It  is  quite  true  that  in  the  exercise  of  proper 
precaution  the  lifeboat  should  have  been 
hauled  alongside  the  barge  to  have  permitted 
the  decedent  to  alight,  but  the  evidence  does 
not  show  that  the  master  knew  of  the  intoxi- 
cated condition  of  the  decedent,  or  knew  of 
his  presence  in  the  lifeboat,  or  of  the  tem- 
porary absence  of  the  man  charged  with  the 
duty  of  manning  her.  Upon  the  return  of 
Finn  to  the  stern  of  the  barge,  members  of 
the  committee  in  charge  of  the  excursion,  and 
who  had  nothing  to  do  with  the  navigation 
of  the  vessels,  were  directing  and  urging  the 
decedent  and  his  associate  to  leave  the  yawl 
boat,  and  it  was  upon  compliance  to  such 
requests  that  the  casualty  occurred.  The 
master  of  the  steamer  promptly  reversed  the 
steamer's  engines  and  as  quickly  as  possible 
brought  the  lifeboat  into  service.  The  sud- 
denness of  the  accident  may  well  have  dis- 
concerted those  in  charge  of  the  steamer  and 
barge,  and  allowance  must  be  made  for  any 
delay  or  errors  in  judgment  which  are  apt 
to  occur  in  such  a  situation.  The  law  does 
not  require  the  same  calmness,  self-posses- 
sion or  control  when  immediate  danger  con- 
fronts us  as  is  expected  when  the  occasion 
is  more  normal.  .  .  .  It  is  quite  believable 
that  if  the  man  whose  duty  it  was  to  remain 
in  the  lifeboat  had  remained  there  he  would 
not  have  permitted  the  decedent  to  come 
aboard,  but,  in  view  of  the  facts  showing  that 
the  direct  cause  of  the  accident  was  attri- 
butable to  the  deceased,  any  such  omission  is 
wholly  insufficient  to  charge  the  respondents 
with  liability.^  ...  As  it  is,  I  feel  bound 
to  hold  that  the  respondents  were  not  neg- 
ligent." 

It  was  likewise  held  in  the  case  of  The 
Southside,  155  Fed.  364,  that  the  death  of  a 
passenger  on  a  ferry  boat  was  the  result  of 
his  own  negligence,  and  that  therefore  there 
could  be  no  recovery.  The  evidence  showed 
that  when  the  ferry  boat  was  about  a  hundred 
feet  from  her  slip,  the  plaintiff's  intestate 
went  through  the  port  forward  lattice  work 
iron  gate  which  crossed  her  bow,  fell  over- 
board and  was  drowned.  The  preponderance 
of  the  evidence  showed  that,  at  the  time  of 
the  accident,  the  gates  were  in  good  order, 
and  that  the  intestate  was  leaning,  with  his 
right  arm  around  the  upright,  with  his  back 
against  the  gate  and  his  left  arm  stretched 
across  it,  and  that  an  ordinary  lurch  of  the 
boat  occurred,  or  there  was  some  movement 
of  the  passengers  which  caused  the  gate  to 
open  and  permitted  him  to  go  backward 
through  it  and  overboard.  The  court  said: 
"It  has  been  urged  that  other  people  leaned 

against  the  gate  but  that  seems  to  be  inmia- 
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terial.  When  the  gates  were  erected  notice 
was  printed  in  a  conspicuous  place  near  them 
that  they  were  not  to  be  handled.  When  a 
passenger  did  handle  them,  notwithstanding 
the  warning  and  came  to  grief,  it  seems  to 
have  been  a  case  of  negligence  on  his  part 
fully  accounting  for  the  accident.  The  fact 
that  millions  of  passengers  were  carried  on 
this  boat  and  similar  ones  during  a  series 
of  years  without  any  accident  happening 
from  the  use  of  the  gates  is  strong  proof 
that  the  petitioner  could  not  anticipate  any 
such  trouble  as  ensued,  and  is  therefore  not 
liable  for  the  result  of  this  accident." 

In  Le  Blanc  v.  Sweet,  107  La.  356,  31  So. 
766,  00  Am.  St.  Eep.  303,  the  owner  of  a 
steamboat  was  held  to  be  liable  for  the  death 
of  a  passenger  transferred  with  the  knowledge 
and  assistance  of  the  officers  of  the  vessel, 
to  a  skiff  while  the  vessel  was  in  motion,  with 
the  result  that  she  was  precipitated  into  the 
water  and  drowned.  It  was  held  that  the 
means  provided  by  the  officers  of  the  boat  for 
effecting  the  transfer  of  the  passenger  were 
not  commensurate  with  the  danger  to  which 
she  was  subjected,  and  that  there  had  been 
nothing  in  her  conduct  to  relieve  the  owner 
from  his  liability. 

In  Lobdell  v.  Bullitt,  13  La.  348,  33  Am. 
Dec.  567,  the  plaintiff  recovered  judgment 
against  the  defendant  for  the  value  of  a  slave 
owned  by  him  who  fell  overboard  and  was 
drowned,  through  the  neglect  and  want  of 
care  of  the  officers  and  crew  of  the  boat,  in 
not  stopping  and  putting  the  boat  about  in 
order  to  save  him,  and  from  the  want  of  a 
small  boat  and  ropes  which  could  be  thrown 
to  him. 

In  Lindstrom  v.  International  Nav.  Co.  117 
Fed.  170,  reversed  on  other  grounds  123  Fed. 
475,  60  C.  C.  A.  649,  it  appeared  that  during 
the  voyage  of  the  vessel  on  which  the  plain- 
tiff's daughter  was  a  passenger,  the  vessel 
shipped  a  large  wave,  which  violently  swept 
the  steerage  passengers  backwards  and  for- 
wards on  the  deck,  and  some  of  them  in  and 
out  of  the  companionway  leading  to  the  cabin. 
The  complaint  charged,  and  the  jury  found, 
that  by  the  defendant's  negligence  the  plain- 
tiff's intestate  was  carried  overboard  and 
drowned.  It  was  held  that  the  steamship 
company  was  liable  under  the  New  York  stat- 
ute (Code  Civ.  Proc.  §  1902)  giving  the  per- 
sonal representative  a  right  of  action  for  the 
death  by  wrongful  act  of  his  intestate  where 
the  latter,  if  he  had  not  been  killed,  but  in- 
jured, could  have  maintained  an  action  for 
the  injury.  The  court  held  that  as  the  ship 
was  an  American  vessel,  registered  at  the 
port  of  New  York,  she  was  on  the  high  seas 
a  part  of  the  territory  of  New  York,  and  that 
as  the  proximate  cause  of  the  intestate's 
death  was  the  defendant's  negligent  act  or 
omission  on  shipboard,  her  death,  though  in 
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the  ocean,  was  related  to  the  act  or  omission 
in  such  a  way  that  it  must  be  deemed  to 
have  been  caused  within  the  territory  of  the 
state  of  New  York,  and  the  requirements  of 
the  New  York  statute  having  been  fulfilled, 
there  might  be  a  recovery  thereunder. 

In  Pate  v.  Tar  Heel  Steamboat  Co.  148 
N.  C.  671,  62  S.  E.  614,  wherein  it  appeared 
that  a  passenger,  in  descending  a  narrow  and 
dark  stairway  of  a  steamer  at  night,  with  a 
sharp  turn  near  the  bottom,  and  with  a  loose 
step  which  landed  at  the  edge  of  tlie  boat, 
and  within  eighteen  or  twenty  inches  of  the 
water's  edge,  accidentally  fell  overboard  and 
was  drowned,  it  was  held  that,  despite  his 
own  contributory  negligence,  the  question  of 
the  dereliction  of  duty  of  the  defendant  in 
attempting  to  rescue  the  passenger,  was,  in 
view  of  the  contradictory  evidence,  properly 
submitted  to  the  jury. 

In  Melhado  v.  Poughkeepsie  Transp.  Co.  27 
Hun  (N.  Y.)  99,  the  complaint  alleged  in 
substance  that  while  the  plaintiff's  intestate 
was  a  passenger  on  one  of  the  boats  of  the 
defendant  company  he  came  to  his  death  by 
being  drowned  in  the  waters  of  the  Hudson 
river;  that  his  death  was  caused  by  the 
wrongful  act,  neglect  and  default  of  the  de- 
fendant in  refusing  to  stop  the  boat  or  render 
him  any  assistance  whatever,  though  request* 
ed  so  to  do.  The  court  said:  "If  this  com- 
plaint fails  to  allege  freedom  from  negligence 
on  the  part  of  the  deceased,  it  yet  does  allege 
wrongful  and  wilful  neglect  and  default  in 
refusing  to  stop  the  boat  and  save  a  human 
life.  Culpable  negligence  resulting  in  death 
is  a  crime,  and  where  life  has  been  lost  by 
the  carelessness  or  negligence  of  another  the 
law  admits  no  justification.  This  rule  ap- 
plies not  only  where  the  death  of  one  is 
caused  by  the  negligent  act  of  another,  but 
where  it  is  caused  by  the  negligent  omission 
of  duty  of  that  other.  There  was  due  from 
the  defendant  to  the  deceased  passenger  pro- 
tection and  safety  so  far  as  they  could  be 
secured  by  reasonable  care  and  exertion;  cer- 
tainly this  obligation  did  not  cease  at  the 
supreme  moment  when  his  life  was  in  peril." 

JP<is8enger  Falling  Off  Gangplahlc, 

It  is  the  duty  of  a  carrier  by  water  to 
provide  and  maintain  a  reasonably  safe  means 
for  the  egress  or  discharge  of  its  passengers, 
and  a  failure  in  this  respect  as  a  result  of 
which  a  passenger  falls  from  the  gangplank, 
renders  the  carrier  liable  in  damages.  Hre- 
brik  V.  Carr,  29  Fed.  298;  Burrows  v.  Lowns- 
dale,  133  Fed.  250,  66  C.  C.  A.  650 ;  McBride 
V.  McNally,  243  Pa.  St.  206,  89  Atl.  1131, 
52  L.R.A.(N.S.)  259;  Croft  v.  Northwestern 
Steamship  Co.  20  Wash.  176,  65  Pac.  42. 

Thus,  in  Burrows  t.  Lownsdale,  supra,  it 
was  held  that  a  gangplank  thrown  out  from 


the  deck  of  a  passenger  steamer  to  the  wharf 
at  an  angle  of  about  thirty  degrees  for  the 
purpose  of  landing  passengers,  the  plank  be- 
ing about  ten  feet  long,  sixteen  inches  wide, 
one  inch  thick  and  having  small  cleats  nailed 
to  one  side  of  it  about  nineteen  inches  apart, 
but  having  no  railing,  ropes,  or  guards  of  any 
kind,  was  not  a  safe  method  for  the  discharge 
of  passengers. 

In  Hrebrik  v.  Carr,  supra,  the  evidence 
showed  that  the  passageway  from  a  steamer 
to  the  wharf  was  a  single  narrow  plank,  laid 
from  the  gangway  to  the  pier,  without  bat- 
tens or  ropes,  and  that  the  plaintiff's  hus- 
band, while  passing  from  the  steamer  on 
which  they  had  taken  passage  to  the  pier 
in  order  to  make  some  purcliases,  fell  from 
the  gangplank  and  was  drowned.  The  court 
held  the  owner  of  the  ship  liable  on  the 
ground  that  the  gangplank  provided  as  a 
means  of  egress  from  the  steamer  to  the  pier 
formed  an  improper  and  unsafe  passageway. 
The  court  also  held  that  the  husband,  who 
was  on  board  the  vessel  as  a  passenger,  had 
the  right  to  go  ashore  where  he  did,  and  that 
it  was  the  duty  of  the  defendant  to  keep 
and  maintain,  at  all  proper  times,  a  safe 
means  of  passage  from  the  steamer  to  the 
pier,  the  nondischarge  of  which  obligation 
rendered  the  defendant  liable  in  damages. 

In  McBride  v.  McNally,  243  Pa.  St.  206, 
89  Atl.  1131,  52  L.R.A.(X.S.)  259,  it  ap- 
peared  that  the  plaintiff  had  bought  a  ticket 
for  passage  on  an  excursion  and  started  to 
board  the  steamboat  by  way  of  the  gang- 
plank. In  consequence  of  the  turning  or  tilt- 
ing of  the  gangplank,  which  had  not  been 
properly  and  securely  fastened  at  both  ends, 
she  was  thrown  into  the  river  and  injured. 
It  was  held  that  the  excursion  boat  owner 
had  failed  to  exercise  the  care  and  diligence 
proportionate  to  the  danger  of  the  person  car- 
ried which  was  required  of  a  common  carrier 
and  therefore  was  liable  in  damages. 

In  Croft  V.  Northwestern  Steamship  Co.  20 
Wash.  176,  65  Pac.  42,  it  appeared  that  the 
gangplank  placed  from  the  wharf  to  a  steamer 
had  been  properly  fastened,  but  that  another 
steamer  came  up,  at  the  time  the  plaintiff 
was  boarding  the  first  steamer,  and  made  fast 
to  the  first  steamer,  the  result  being  that  the 
gangplank  fell,  precipitating  the  plaintiiT 
into  the  water.  It  was  held  that  an  instruc- 
tion was  proper  which  told  the  jury  that  if 
the  second  steamer  was  carelessly  and  im- 
properly handled  so  that  she  pulled  the  first 
one  away  from  the  wharf  and  caused  the 
gangplank  to  fall  at  the  time  the  plaintiff 
was  on  it,  the  first  steamer  up  to  that 
time  having  been  properly  moored  and  the 
gangplank  properly  fastened,  there  should 
be  no  recovery  against  the  owner  of 
the  first  steamer.  But  the  court  held  that 
it  was  not  only  the  duty  of  the  owner  of 
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that  steamer  to  see  that  it  was  properly  se- 
cured to  the  wharf,  and  the  gangplank  placed 
from  the  wharf  to  the  steamer,  and  secured 
as  well,  but  to  exercise  due  care  in  maintain- 
ing it  so. 

In  Monaghan  v.  Buchanan,  So.  Ct.  Sess. 
13  F.  860,  it  washeld  that  the  owner  of 
a  steamboat  was  liable  for  the  injuries  re- 
ceived by  a  passenger  who  was  thrown  into 
the  water  when  he  rushed  on  to  the  gangway 
after  the  bow  rope  of  the  steamboat  had  been 
thrown  off. 

In  Coney  Island  Co.  v.  Dennan,  149  Fed. 
687,  79  C.  C.  A.  375,  the  following  facts  ap- 
peared: At  the  landing  at  a  city,  for  the 
purpose  of  embarking  and  discharging  pas- 
sengers, a  company  owning  a  steamboat  ply- 
ing between  the  city  and  a  pleasure  resort  a 
few  miles  up  the  river,  had  a  wharf  boat,  over 
which  passengers  passed  from  the  landing  to 
the  steamer  and  from  the  steamer  to  the 
landing.  The  plaintiff's  intestate,  a  boy  about 
twelve  years  of  age,  with  his  mother,  her 
sister  and  the  latter's  small  children  returned 
to  the  city  on  the  last  trip  of  the  steamer 
late  in  the  evening.  The  mother  was  carrying 
one  of  the  small  children  and  her  sister  the 
other.  The  intestate  was  by  the  side  of  his 
mother.  Having  difficulty  in  getting  along  in 
the  crowd,  his  mother  told  the  intestate  that 
if  he  should  get  separated  from  her  he  should 
wait  for  her  on  the  wharfboat.  This  was 
while  they  were  nearing  the  wharfboat  and 
moving  slowly.  In  front  or  somewhat  to  one 
side  of  titeir  eouree  was  the  gangway  or 
bridge  for  crossing  from  the  steamer  to  the 
wharfboat.  There  was  an  opening  in  the 
railing  around  that  side  of  the  steamer  of 
about  nine  feet,  and  in  the  middle  of  this 
was  the  bridge,  about  three  feet  wide,  and 
having  rails  on  each  side  to  prevent  people 
from  falling  off.  This  bridge  was  movable, 
and  when  in  use  rested  partly  on  the  steamer 
and  partly  on  the  wharfboat,  and  was  intend- 
ed to  provide  passageway  from  one  vessel  to 
the  other.  There  was  an  open  space  of  about 
three  feet  on  each  side  of  the  bridge,  extend- 
ing to  the  post  at  the  end  of  the  railing.  The 
vessels  were  near  together,  but  there  was  an 
opening  down  between  them  of  the  width  of 
from  seven  to  twenty  or  twenty-four  inches, 
as  estimated  by  different  witnesses.  Soon 
after  the  mother's  direction  to  the  boy,  he 
became  separated  from  his  companions.  He 
followed  a  woman  who  went  over  the  opening 
at  one  side  of  the  bridge,  but  in  some  way 
lost  his  footing,  fell  down  through  the  open- 
ing, and  was  drowned.  There  was  evidence 
tending  to  show  that  the  crowd  was  dense 
about  the  gangway,  moving  in  a  mass.  The 
sister  of  the  boy's  mother  testified :  "We  had 
just  to  move  with  the  crowd;  we  couldn't  get 
one  way  or  the  other."  More  than  1,000  peo- 
ple, men,  women  and  children,  were  on  the 


steamer.  The  boy  was  bright  and  capable 
beyond  his  years,  but  neither  he  nor  his 
mother  had  ever  been  on  a  steamboat  before. 
The  evidence  tended  to  show  that  the  bridge 
was  liable  to  get  misplaced  from  the  rocking 
and  listing  of  the  boats,  and  that  the  wide 
opening  in  the  railing  was  to  accommodate 
the  changing  relation  of  the  boats,  and  that 
the  company  kept  a  guard  of  from  two  to 
four  men  around  the  bridge  to  keep  it  in 
position,  and  also  to  keep  passengers  from 
going  over  the  openings  at  the  sides  of  it. 
But  there  was  also  evidence  that  on  this 
occasion  either  there  were  no  guards  there, 
or,  if  there  were,  they  did  not  stop  or  warn 
passengers  who  crossed  at  the  sides  of  the 
bridge.  The  court  said:  "In  view  of  the 
facts  (those  either  not  disputed  or  such  as 
the  jury  might  find  from  the  evidence)  we 
think  there  were  grounds  upon  which  the 
jury  might  conclude  that  the  company  was 
at  fault  in  not  providing  more  ample  means 
for  safely  passing  from  the  steamer  to  the 
wharfboat.  There  was  a  large  crowd  of  pas- 
sengers, many  of  them  women  and  children, 
and  the  bridge  was  narrow.  The  boats  were 
so  near  together  sua  to  tempt  the  unwary,  the 
bridge  being  crowded,  to  pass  over  at  the 
opening  by  the  sides  of  it,  and  yet  there  was 
danger,  as  the  sequel  showed,  that  passengers 
might  by  a  false  step  fall  down  through  the 
opening.  That  there  was  danger  of  it,  which 
the  company  itself  appreciated,  is  shown  by 
the  fact  that  its  practice  was  to  station 
guards  there,  whose  duty  it  was  to  see  that 
passengers  did  not  pass  between  the  bridge 
and  the  end  of  the  railing;  but  more  espe- 
cially because  the  passage  in  that  way  was 
dangerous,  and  the  company  owed  a  duty  to 
its  passengers  to  maintain  a  guard  there,  to 
prevent  accidents  which  were  liable  to  hap- 
pen from  attempts  to  pass  over  the  open 
space,  and  the  evidence,  as  we  have  said, 
tended  to  show  either  that  the  guards  were 
not  stationed,  or,  if  they  were,  they  did  not 
attend  to  their  duty  in  this  regard,  and  that 
the  accident  resulted  from  this  fault." 

In  Louisville,  etc.  Mail  Co.  v.  Barnes,  117 
Ky.  860,  79  S.  W.  261,  25  Ky.  L.  Rep.  2036, 
111  Am.  St.  Rep.  273,  64  L.R.A.  574,  wherein 
the  facts  were  somewhat  similar  to  those  in 
the  case  just  cited,  a  verdict  for  the  plaintiff 
was  upheld.  The  passengers  returning  from 
an  excursion  disembarked  from  the  excursion 
barges  to  a  wharfboat,  the  barges  lying  "head 
on"  at  the  forward  end  of  the  wharfboat,  to 
which  they  were  properly  and  securely  at- 
tached. In  this  situation  there  was  no  space 
between  the  barges  and  the  wharfboat.  When 
the  plaintiff's  intestate  attempted  to  make  the 
step  from  the  barge  to  the  wharfboat,  she 
fell  between  them,  and  was  drowned.  Accord- 
ing to  the  evidence  this  separation  was  caused 
by  one  of  the  boats  of  the  defendant  coming 
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in  to  the  wharfboat  "head  on,"  striking  the 
wharfboat  at  the  upper  end,  thereby  forcing 
the  separation  at  the  time  and  place  the  in- 
testate made  her  step,  this  landing  made  by 
the  boat  being  a  very  unusual,  unsafe  and 
dangerous  one.  The  court  held  there  was 
nothing  in  the  record  to  show  the  slightest 
neglect  or  want  of  care  on  the  part  of  the 
intestate  by  which  she  lost  her  life,  and 
that  the  failure  of  the  court  to  give  a 
proper  instruction  on  the  question  of  con- 
tributory negligence  on  her  part  was  not 
prejudicial,  there  being  no  evidence  on  which 
to  base  it. 

In  Parker  ▼.  Boston,  etc.  Steamboat  Go. 
109  Mass.  440,  an  action  for  damages  for 
injuries  to  a  passenger  caused  by  the  fall  of 
a  gangway  plank  on  which  she  was  passing 
from  the  wharf  to  the  defendants'  vessel,  the 
defendants  were  charged  with  negligence  in 
that  they  had  not  properly  secured  or  tended 
the  plank.  It  was  held  that  testimony  that 
the  attention  of  men  who  were  taking  in 
freight  near  the  gangway,  whom  it  was  rea- 
sonably to  be  inferred  by  the  jury  were  serv- 
ants of  the  defendants,  had  been  called  to  the 
insecure  condition  of  the  plank,  was  compe- 
tent to  show  the  defendants'  negligence. 

In  McKay  v.  Anderson  Steamboat  Co.  51 
Wash.  679,  99  Pac.  1030,  it  was  held  that  the 
question  of  negligence  on  the  part  of  the 
defendant  and  of  contributory  negligence  on 
the  part  of  the  plaintiff  was  clearly  for  the 
jury,  the  evidence  being  conflicting.  The 
more  probable  testimony  tended  to  show  that 
the  boat  on  which  the  plaintiff  was  a  pas- 
senger tied  up  at  the  wharf,  received  two 
passengers,  and  untied  again  for  the  purpose 
of  proceeding  on  her  journey.  The  plaintiff 
attempted  to  land  from  the  boat  at  the  in- 
stance of  the  purser  while  the  boat  was  lying 
motionless  within  a  foot  or  less  of  the  wharf, 
and  was  precipitated  into  the  lake  by  the 
boat  starting  up  and  shifting  away  from  the 
wharf  before  she  had  an  opportunity  to  alight. 
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Bills    and    Notes  —  Requisites  —  De- 
livery. 

As  a  general  rule,  a  negotiable  promissory 
note,  like  any  other  written  instrument,  has 


no  legal  or  operative  existence  as  such  until 
it  has  been  delivered  in  accordance  with  the 
purpose  and  Intention  of  the  parties. 

Conditional  Delivery  —  Effect. 

A  promissory  note  delivered  by  a  person 
who  has  executed  the  same  upon  the  express 
condition  that  such  note  shall  not  be  deemed 
the  note  of  the  party  so  executing  It,  or  as 
delivered,  unless  it  is  also  executed  by  an- 
other person  as  a  comaker,  cannot  be  enforced 
by  the  payee  against  the  person  so  executing 
it,  unless  also  executed  by  the  other  person 
so  named  in  the  condition  as  a  comaker. 

Evidence  —  Parol  Evidence  *-  Condi- 
tional Delivery  of  Note. 

In  such  case  evidence  tending  to  prove  the 
condition  upon  which  such  notes  were  ex- 
ecuted and  delivered  to  the  payee,  and  that 
such  condition  had  never  been  complied  with, 
is  competent,  and  does  not  come  within  the 
rule  that  parol  evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  written 
instrument. 

[See  note  at  end  of  this  case.] 

Parol  Evidenoe  as  to  Consideration. 

In  an  action  by  the  original  payee  of  a 
negotiable  instrument,  or  by  one  having  no- 
tice, the  question  of  the  consideration  may  be 
inquired  into,  and  parol  evidence  is  admissi- 
ble to  show  the  real  consideration  for  the 
instrument. 

Parol  Evidenoe  of  Si8:natnre  for  Ac- 
commodation. 

One  who  signs  a  promissory  note  for  the 
accommodation  of  another  may  show  that 
fact  by  parol,  in  an  action  against  him  by 
the  party  accoBimodated. 

Parol  Evidence  of  Agreement  to  Re- 
lease. 

Parol  evidence  is  inadmissible  to  show  that 
prior  to,  or  contemporaneous  with,  the  execu- 
tion of  a  note,  the  payee  agreed  to  release  the 
maker  upon  the  happening  of  a  certain  con- 
tingency, and  take  a  note  of  another  person 
in  lieu  thereof. 

Trial  —  Admission  of  Evidence  »  Waiv- 
er of  Error  by  Cross-examination. 

Objection  to  improper  evidence  is  not 
waived  by  cross-examination  of  the  witness 
on  the  same  subject. 

Waiver  by   Regnesting  Instmction. 

Where,  in  an  action  on  a  promissory  note, 
parol  evidence  tending  to  vary  and  contradict 
its  terms  is  improperly  admitted,  over  objec- 
tion, the  mere  fact  that  plaintiff's  counsel 
requests  an  instruction  in  order  to  limit,  as 
far  as  possible,  the  prejudicial  effect  of  such 
evidence,  does  not,  where  such  instruction  is 
refused  by  the  trial  court,  estop  the  latter 
from  asserting  on  appeal  that  the  admission 
of  such  evidence  was  error. 

Bills  and  Notes  —  Defenses  —Making 
for  Accommodation  —  Necessity  of 
Plea. 

The  party  for  whose  accommodation  a 
promissory  note  was  executed  is  not  entitled 
to  recover  from  the  accommodation  party 
thereon,  but  such  defense,  in  order  to  arail, 
must  be  specially  pleaded. 
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so  N. 
Verdicts    and    FindinsB    *-    Jndsment 
NotwitltatandiBs     Verdict    —    When 
Authorised. 

The  laws  of  this  state  authorize  a  judg- 
ment notwithstanding  the  verdict  only  in 
cases  where  it  is  clear  upon  the  whole  record 
that  the  moving  party  is,  as  a  matter  of  law, 
entitled  to  judgment  on  the  merits. 

Same. 

It  is  not  sufficient  to  warrant  such  judg- 
ment that  the  evidence  was  such  that  the 
trial  court  ought  to  have  granted  either  a 
motion  for  a  directed  verdict  or  a  new  trial 
on  the  ground  of  insufficiency  of  the  evidence 
to  sustain  the  verdict,  but  it  must  also  appear 
that  there  is  no  reasonable  probability  that 
the  defects  in  or  objections  to  the  proof  nec« 
essary  to  support  the  verdict  may  be  remedied 
upon  another  trial. 

Same. 

Such  judgment  is  not  warranted  on  the 
ground  merely  that  the  evidence  was  variant 
from  and  inadmissible  under  the  allegations 
of  the  defendant's  answer,  but  it  must  fur- 
ther appear  that  no  amendment  of  the  answer 
can  properly  be  made  making  such  testimony 
competent. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Bottineau 
county:     BuBB,  Judge. 

Action  by   First  State  Bank  of  Eckman, 

plaintiff,    against    Peter  Kelly,    defendant. 

Judgment  for  defendant.  Plain ti£f  appeals. 

The  facts  are  stated  in  the  opinion.     Rss- 

VEB8ED. 

Bcmga  d  Robbina  for  appellant. 
Qreenleaff  Bradford  d  Noah  for  respondent. 

[90]  Chbibtianson,  J. — ^This  is  an  appeal 
from  the  judgment  and  an  order  of  the  dis- 
trict court  of  Bottineau  county  denying  plain- 
tiff's alternative  motion  for  judgment  not- 
withstanding the  verdict  or  for  a  new  trial. 
The  action  was  brought  to  recover  upon  a 
promissory  note  in  the  sum  of  $730.30,  which 
it  is  alleged  was  executed  and  delivered  to 
the  plaintiff  by  the  defendant  for  value.  The 
complaint  is  in  the  usual  form,  and  the 
answer  alleges  that  the  plaintiff  induced  the 
defendant,  by  means  of  fraud  and  misrepre- 
sentation and  without  consideration,  to  affix 
his  signature  to  an  instrument  presented  by 
the  plaintiff  to  the  defendant  for  the  purpose 
of  having  the  defendant  become  surety  for 
one  W.  N.  Chase,  and  that  the  defendant 
signed  the  said  note  with  the  understanding 
and  agreement  with  the  plaintiff  that  the 
plaintiff  would  have  the  said  Chase  sign  the 
said  note,  and  that  on  the  signing  of  the 
[91]  said  note  by  Chase  the  said  Chase  was 
to  receive  the  said  money  from  the  plaintiff. 
The  following  facts  are  undisputed:  On 
March  4,  1909,  one  William  N.  Chase  execut- 
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ed  and  delivered  to  the  defendant,  Peter  Kelly, 
his  certain  promissory  note  for  $670,  payable 
November  1,  1909,  and  at  the  same  time,  to 
secure  payment  thereof,  executed  and  delir- 
ered  a  chattel  mortgage  upon  6  head  of 
horses,  1  set  of  harness,  10  tons  of  hay,  and 
a  half  interest  in  certain  crops  for  that  season 
on  480  acres  of  land  in  Bottineau  county. 
On  the  same  day  the  defendant,  Kelly,  sold 
the  note  and  chattel  mortgage  to  the  Citizens 
State  Bank  of  Russell,  at  the  same  time 
guarantying  payment  thereof.  Subsequently 
the  Citizens  State  Bank  of  Russell  sold  and 
indorsed  the  note  to  the  First  State  Bank 
of  Russell.  At  the  time  this  note  became 
due  on  November  1,  1909,  Chase  apparently 
was  in  such  financial  difficulties  that  he  was 
unable  to  pay  the  note,  at  least-  he  did  not 
pay  it.  The  First  State  Bank  of  Russell 
thereupon  notified  Kelly  that  the  note  was 
unpaid,  and  demanded  payment.  About  De- 
cember 1,  1909,  Chase  went  to  the  plaintiff 
bank  to  arrange  for  a  loan  to  pay  up  the  note, 
and  afterwards  on  the  same  day  Chase  went 
to  see  Kelly  about  the  matter,  and  took  Kelly 
with  him  to  the  plaintiff  bank,  and  Kelly, 
while  there,  signed  the  note  involved  in  this 
action.  The  plaintiff  some  time  thereafter 
sent  a  draft  to  the  Russell  bank  in  payment 
of  the  note  signed  by  Chase  and  indorsed 
by  Kelly.  This  note  was  canceled  by  the  First 
State  Bank  of  Russell  as  having  paid  on  De- 
cember 11,  1909,  and  was  shortly  thereafter 
returned  to  Kelly  by  mail,  together  with  a 
release  of  the  chattel  mortgage.  At  the  time 
Kelly  signed  the  note  involved  in  this  action, 
he  had  on  deposit  with  the  plaintiff  bank 
about  $800.  This  money  remained  on  such 
deposit  some  months  before  and  after  the 
execution  of  the  note  involved  herein.  There 
is,  however,  a  square  conflict  in  the  testimony 
as  to  what  took  place  at  the  time  Kelly  signed 
the  note  involved  in  this  action. 

Respondent's  counsel  contends  that  the 
answer  raised  three  different  issues :  ( 1 )  That 
the  contract  was  without  consideration;  (2) 
that  it  was  vitiated  by  the  fraud  of  the  plain- 
tiff; (3)  that  the  instrument  was  conditional- 
ly delivered,  and  that  the  condition  was  never 
performed.  As  we  interpret  the  answer,  how- 
ever, in  reality  it  only  raised  one  issue ;  name- 
ly, that  the  note  was  never  delivered  by  the 
defendant  to  the  plaintiff,  but  that  the  de- 
fendant, Kelly,  merely  signed  [92]  the  note, 
and  delivered  it  to  the  cashier  of  the  plaintiff 
bank,  to  take  effect  only  upon  the  execution 
thereof  by  Chase;  and  the  first  two  alleged 
defenses  are  merely  incidental  facts,  which 
may  be  considered  in  connection  with  the 
question  of  whether  or  not  it  was  agreed 
between  the  plaintiff  and  defendant  at  the 
time  the  note  was  signed  that  it  was  not 
to  become  effective  until  it  was  signed  by 
Chase. 
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While  it  is  a  general  principle  of  law, 
applicable  also  to  promissory  notes,  that  parol 
evidence  is  inadmissible  to  vary  or  contradict 
the  terms  of  a  written  contract  as  between 
the  parties  thereto,  in  the  absence  of  fraud 
or  mistake,  still  such  evidence  is  always  ad- 
missible between  the  immediate  parties,  and 
subsequent  holders  with  notice,  to  show  that 
the  contract  never  became  effective.  A  prom- 
issory note  does  not  become  effective  until 
delivered.  A  delivery  is  essential  to  its  very 
existence  and  validity  as  a  contract.  Dan. 
Neg.  Inst.  6th  ed.  §§  68a,  81b,  and  630.  "As 
a  general  rule  a  negotiable  promissory  note, 
like  any  other  written  instrument,  has  no 
legal  inception  or  valid  existence  as  such  un- 
til it  has  been  delivered  in  accordance  with 
the  purpose  and  intention  of  the  parties.'' 
McGormick  Harvesting  Mach.  Co.  v.  Faulk- 
ner, 7  S.  D.  363,  366,  58  Am.  St.  Rep.  839, 
64  N.  W.  163;  Compiled  Laws  1013,  §§  5891, 
6901 ;  Sargent  v.  Cooley,  12  N.  D.  1,  94  N.  W. 
676. 

It  may,  therefore,  be  established  by  parol 
that  the  instrument  was  delivered  condition- 
ally, to  take  effect  only  upon  the  happening  of 
a  certain  event,  and  that  the  condition  upon 
which  it  was  to  become  operative  never  oc- 
curred. In  discussing  this  matter,  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Ware  v.  Allen,  128  U.  S.  690,  32  U.  S. 
(L.  ed.)  563,  9  S.  Ct.  174,  said:  "We  are  of 
opinion  that  this  evidence  shows  that  the  con- 
tract upon  which  this  suit  is  brought  never 
went  into  effect ;  that  the  conditon  upon  which 
it  was  to  become  operative  never  occurred, 
and  that  it  is  not  a  question  of  contradicting 
or  varying  a  written  instrument  by  parol 
testimony,  but  that  it  is  one  of  that  class 
of  cases,  well  recognized  in  the  law,  by  which 
an  instrument,  whether  delivered  to  a  third 
person  as  an  escrow  or  to  the  obligee  in  it, 
is  made  to  depend,  as  to  its  going  into  opera- 
tion, upon  events  to  occur  or  be  ascertained 
thereafter. 

"The  present  case  is  almost  identical  in  its 
circumstances  with  that  of  Pym  v.  Campbell, 
in  the  court  of  Queen's  bench,  6  £1.  &  Bl.  370, 
373,  88  £.  C.  L.  370,  373.  The  defendants 
in  that  case  had  signed  an  agreement  for 
the  purchase  [93]  of  an  interest  in  an  inven- 
tion, which  the  evidence  showed  was  executed 
with  the  understanding  that  it  should  not 
be  a  bargain  until  a  certain  engineer,  who 
was  to  be  consulted,  should  approve  of  the 
invention.  There  was  a  verdict  for  the  de- 
fendants, which  was  sustained,  and  the  fol- 
lowing language  was  used  by  Earle,  J.,  on 
discharging  the  rule  to  show  cause:  *1  think 
that  this  rule  ought  to  be  discharged.  The 
point  made  is  that  this  is  a  written  agree- 
ment, absolute  on  the  face  of  it,  and  that 
evidence  was  admitted  to  show  that  it  was 
conditional ;  and  if  that  had  been  so,  it  would 


have  been  wrong.  But  I  am  of  opinion  that 
the  evidence  showed  that  in  fact  there  was 
never  any  agreement  at  all.  .  .  .  If  it 
be  proved  that  in  fact  the  paper  was  signed 
with  the  express  intention  that  it  sliould  not 
be  an  agreement,  the  other  party  cannot  At 
it  as  an  agreement  upon  those  signing.  The 
distinction  in  point  of  law  is  that  evidence 
to  vary  the  terms  of  an  agreement  in  writ* 
ing  is  not  admissible,  but  evidence  to  show 
that  there  is  not  an  agreement  at  all  is  ad- 
missible.' " 

The  defendant  in  this  case  was  doubtless 
entitled  to  offer  evidence  for  the  purpose  of 
showing  that  the  note  involved  in  this  action 
was  to  become  effective  only  after  it  had  been 
signed  by  Chase.  This  issue  was  raised  by 
the  answer,  and  under  the  laws  of  this  state 
would  constitute  a  defense  to  plaintiff's  cause 
of  action.  Comp.  Laws  1913,  §  6901.  See 
also  Burke  v.  Dulaney,  153  U.  S.  228,  38 
U.  S.  (L.  ed.)  698,  14  S.  Ct.  Rep.  816; 
Dan.  Neg.  Inst.  6th  ed.  §§  68a,  81b,  and 
630;  8  Cyc.  260;  2  £nc.  £v.  450. 

It  is  also  generally  permissive,  as  respond- 
ent contends,  in  an  action  between  the  im- 
mediate parties  or  subsequent  holders  with 
notice,  to  establish  the  real  consideration  by 
parol;  and  such  evidence  is  also  admissible, 
in  such  action  to  rebut  the  presumption  of  a 
consideration,  and  to  impeach  a  mere  recital 
of  consideration.  The  rule  is  stated  in  Daniel 
on  Negotiable  Instruments,  6th  ed.  §  81a,  as 
follows:  "In  an  action  by  the  original  payee 
of  a  negotiable  instrument,  or  by  one  having 
notice,  the  question  of  consideration  may  be 
inquired  into.  And  so  parol  evidence  may 
be  received,  as  against  such  original  party 
or  one  having  notice,  to  show  a  want  of  con- 
sideration, or  failure  of  consideration,  or  that 
the  consideration  was  illegal."  See  also  8 
Cyc.  252,  and  2  £nc.  £y.  491,  and  authorities 
cited. 

And  under  this  rule  it  is,  also,  true  as 
respondent  contends,  that,  in  [94]  an  action 
by  the  payee,  or  one  having  notice,  the  maker 
of  a  note  may  show  by  parol  that  he  executed 
the  note  for  the  accommodation  of  the  payee, 
and  received  no  other  consideration  there- 
for. National  Citizens'  Bank  v.  Bowen,  109 
Minn.  473,  124  N.  W.  241 ;  Conrad  v.  Clarke^ 
106  Minn.  430,  119  N.  W.  214,  482 ;  Shalleck 
V.  Munzer,  121  Minn.  65,  140  N.  W.  Ill; 
Preas  v.  Vollintine,  53  Wash.  137,  101  Pac 
706;  Nesson  v.  Millen,  205  Mass.  516,  91 
N.  £.  995;  Dan.  Neg.  Inst.  6th  ed.  §  81a;  see 
also  8  Cyc.  252,  note  39,  and  authorities 
cited. 

During  the  trial,  however,  defendant  was 
permitted  to  introduce  testimony  to  the  ef- 
fect that  the  cashier  of  the  plaintiff  bank 
agreed  with  the  defendant,  that  the  defendant 
would  not  be  required  to  pay  the  note,  but 
that  if  the  defendant  would  sign  the  note  for 
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a  short  time  until  Chase  could  go  through 
and  receive  a  discharge  in  bankruptcy,  that 
then  after  Chase  had  been  so  discharged  in 
bankruptcy,  the  bank  would  then  take  a  note 
signed  by  Mr.  Chase  alone,  and  release  the 
defendant  from  liability.  This  testimony  was 
all  admitted  over  plaintiff's  subjection  that 
it  was  incompetent  and  tended  to  contradict 
and  vary  the  terms  of  a  written  instrument. 
We  think  this  testimony  was  improperly  re- 
ceived. Such  oral  agreement  is  clearly  at 
variance  with  the  terms  of  the  written  con- 
tract itself. 

Respondent's  counsel  claims  that  this  testi- 
mony was  competent  and  admissible  under 
the  allegations  of  the  answer  to  establish  the 
fact  that  defendant  was  induced  to  sign  the 
note  by  means  of  fraud  and  misrepresentation 
on  the  part  of  the  plaintiff.  We  are  unable  to 
agree  with  respondent's  counsel  in  this  con- 
tention. It  is  not  contended  that  defendant 
was  laboring  imder  disability,  or  any  mis- 
understanding as  to  the  character  of  the  in- 
strument he  was  signing.  The  defendant  was 
in  possession  of  all  his  faculties, — and  so  far 
as  the  record  shows  could  read  and  write.  De- 
fendant knew  that  he  was  signing  a  note,  and 
this  note  in  plain  and  unequivocal  terms  obli- 
gated him  to  pay  a  certain  amount  of  money 
at  a  certain  time.  To  permit  the  defendant 
to  show  by  parol  testimony  that  at  the  time 
he  signed  the  note  it  was  orally  agreed  that 
he  was  not  to  be  bound  by  the  conditions 
thereof,  but  was  to  be  relieved  and  released 
from  the  payment  thereof  at  some  future  date 
when  the  payee  should  take  the  note  of  an- 
other person  in  place  thereof,  is  so  obviously 
contradictory  to  and  variant  from  the  terms 
of  the  note  itself  that  its  incompetency  is 
self-evident.  Parol  testimony,  [95]  as  we 
have  held,  is  admissible  to  show  that  for 
some  reason  the  written  contract  never  be- 
came effective  or  has  no  valid  legal  existence. 
A  consideration  and  delivery  are  essential  to 
a  valid  contract.  Therefore  it  may  be  shown 
by  parol  that  the  contract  never  became  ef- 
fective, or  has  no  legal  existence.  Hence, 
in  a  proper  case,  it  may  be  shown  by  parol 
that  the  note  never  was  delivered;  that  the 
maker  received  no  consideration  therefor;  or 
that  the  contract  was  vitiated  by  fraud  or 
mistake.  The  testimony  under  consideration 
in  this  case,  however,  does  not  come  within 
any  of  the  recognized  rules  for  the  omission 
of  parol  testimony.  Its  purpose  and  effect 
was  to  establish  a  contract  different  in  terms 
from  that  of  the  written  contract.  We  are 
satisfied  that  this  testimony  should  have  been 
excluded,  and  that  its  admission  was  preju- 
dicial error.  Langdon  First  Nat.  Bank  v. 
Prior,  10  N.  D.  146,  86  N.  W.  362;  Sargent 
V.  Cooley,  12  N.  D.  1,  94  N.  W.  676;  Rieck 
V.  Daigle,  17  N.  D.  366, 117  N.  W.  346;  17  Cyc. 
689,  644;  2  Enc.  Ev.  463;  Dan.  Neg.  Inst.  § 
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80;  4  Am.  &  Eng.  Enc.  Law  (2d  ed.)  146.  See 
also  §  6889,  Comp.  Laws  1913.  As  was  said 
by  the  supreme  court  of  Michigan  in  the  case 
of  Central  Sav.  Bank  v.  O'Connor,  132  Mich. 
678,  102  Am.  St.  Rep.  433,  94  N.  W.  11,  in 
considering  this  question:  "It  is  doubtless 
true,  as  contended  by  the  appellant's  counsel, 
that  it  may  be  shown  that  a  promissory  note, 
unconditional  in  terms,  was  conditionally  de- 
livered;  that  is  to  say,  that  it  was  placed 
in  the  hands  of  the  payee,  but  with  the  dis- 
tinct understanding  that  it  was  not  to  be 
operative,  or  to  become  a  binding  obligation, 
until  the  happening  of  some  event.  .  .  . 
On  the  other  hand,  the  rule  is  firmly  estab- 
lished that  where  a  promissory  note  for  a 
certain  amount,  payable  at  a  certain  time, 
is  delivered  into  the  hands  of  the  payee,  to 
take  effect  presently  as  the  obligation  of  the 
defendant,  parol  evidence  to  introduce  condi- 
tions or  modifications  of  the  terms  is  not 
admissible.  The  case  of  Hyde  v.  Tenwinkel, 
26  Mich.  93,  illustrates  this  rule.  It  was 
there  held  that  an  attempt  to  show  a  verbal 
contemporaneous  agreement  to  reduce  a  note 
from  an  absolute  and  specific  promise  to  a 
defeasible  engagement  was  inadmissible. 
.  .  .  We  think  it  clear  that  the  present  case 
falls  within  that  line  of  cases  which  precludes 
parol  evidence  offered  to  vary  the  terms  of 
a  written  instrument." 

This  testimony  was  not  admissible  as  evi- 
dence of  fraud  on  the  part  of  the  plaintiff. 
The  supreme  court  of  Michigan  in  the  case  Of 
Kulenkamp  [96]  y.  Groff,  71  Mich.  678,  1 
L.R.A.  694,  696,  16  Am.  St.  Rep.  283,  40 
X.  W.  67,  used  certain  language  which  is 
directly  applicable  to  the  case  at  hand.  It 
said:  "As  far  as  the  claim  of  fraud  is  con- 
cerned, it  is  not  tenable.  The  signature  of 
Groff  was  not  procured  by  false  pretenses, 
by  the  statement  of  any  fact  as  existing  which 
did  not  exist,  but  upon  false  promises  which 
have  not  been  performed.  It  is  no  more 
nor  less  than  the  nonperformance  of  an  oral 
agreement  made  at  the  time  the  note  was 
signed,  and  which  oral  agreement  was  totally 
at  variance  with  the  terms  of  the  written 
contract  as  set  forth  in  the  note.  This  can- 
not be  considered  such  a  fraud  as  would 
nullify  the  note.  If  proof  of  this  unperformed 
agreement  not  to  hold  Groff  upon  this  note, 
in  plain  contradiction  to  its  terms,  can  be 
admitted  to  destroy  his  liability  upon  it, 
then  any  unperformed  oral  agreement  mado 
at  the  time  a  written  contract  or  note  is  exe- 
cuted may  be  admitted  under  the  claim  of 
fraud,  to  defeat  the  terms  and  purpose  of 
the  written  agreement.  The  maker  of  a  note, 
as  well  as  the  surety  or  indorser,  may  say: 
'It  is  true,  I  signed  the  note,  but  it  was 
agreed  I  was  not  to  pay  it,  and  the  collection 
of  it  is  a  fraud  upon  me.*  Written  instru- 
ments, under  the  admission  and  use  of  such 
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proof  to  defeat  them,  would  be  of  little  value, 
and  altogether  uncertain,  and  of  no  more 
strength  than  oral  agreements." 

It  is  insisted,  however,  by  respondent  that 
plaintiff  is  estopped  to  assert  errors  in  the 
admission  of  this  testimony  for  the  reason 
that  appellant's  counsel  cross-examined  on  the 
same  matter.  We  do  not  believe  that  re- 
spondent's position  is  well  taken.  It  is  true 
that  there  are  cases  holding  that  objections 
to  testimony  are  waived  when  the  objecting 
party  on  cross-examination  subsequently  goes 
into  the  same  matter,  but  we  do  not  believe 
that  these  holdings  are  sound  in  principle, 
and  they  are  clearly  contrary  to  the  weight 
of  authority.  "It  would  indeed  be  a  strange 
doctrine,  and  a  rule  utterly  destructive  of  the 
right  and  all  the  benefits  of  cross-examina- 
tion, to  hold  a  litigant  to  have  waived  his 
objection  to  improper  testimony  because,  by 
further  inquiry,  he  sought  on  cross-examina- 
tion to  break  the  force  or  demonstrate  the 
untruthfulness  of  the  evidence  given  in  chief, 
in  the  event,  as  would  most  usually  occur, 
that  the  witness  should  on  his  cross-examina- 
tion repeat  or  restate  some  or  all  of  his 
evidence  given  on  his  direct  examination." 
Cathey  v.  Missouri,  etc.  R.  Co.  104  Tex. 
[97]  39,  42,  33  L.R.A.(N.S.)  103,  109,  133 
S.  W.  417,  419.  We  are  satisfied  that  the 
plaintiff  did  not  waive  the  erroneous  admis- 
sion of  evidence  over  its  objection  by  cross- 
examining  the  witness  on  the  same  subject; 
but  that  it  had  the  right  to  attempt  to  de- 
stroy its  harmful  effects  by  cross-examina- 
tion, if  possible.  Kurtz  v.  Payne  Invest. 
Co.  156  la.  376,  136  N.  W.  1076;  Hydraulic 
Press  Brick  Co.  v.  Green,  177  Mo.  App.  308, 
164  S.  W.  250;  Mcllvaine  v.  Frederic  First 
Nat.  Bank,  33  S.  D.  389,  146  N.  W.  674; 
Finkelstein  v.  Keene  Electric  R.  Co.  76  N. 
H.  303,  73  Atl.  706;  Story  v.  Green,  164  Cal. 
768,  130  Pac.  870,  Ann.  Cas.  1914B  961.  See 
also  38  Cyc.  1399. 

Respondent's  next  contention  is  that  plain- 
tiff waived  the  error  in  the  admission  of  this 
testimony  by  requesting  the  court  to  give  the 
following  instruction:  "If  the  defendant  de- 
livered the  note  to  the  plaintiff  with  the 
understanding  and  agreement  that  he  was 
not  to  be  liable  thereon,  but  that  Chase,  after 
he  had  gone  through  bankruptcy,  was  to  pay 
the  note  and  relieve  the  defendant  of  any  lia- 
bility thereon  to  the  plaintiff,  then  such  de- 
livery was  a  complete  delivery,  and  the  de- 
fendant was  liable  to  plaintiff  on  said  note." 

The  court  refused  to  give  the  instructions 
requested,  hence  we  are  not  called  upon  to 
decide  whether,  in  the  event  such  instructions 
had  been  given,  plaintiff  would  be  estopped  to 
assert  the  error  in  the  admission  of  such  testi- 
mony. There  are  cases  holding  that  where 
an  instruction  assuming  the  competency  of 
the  evidence  complained  of  is  given  at  the 


request  of  the  objecting  party,  that  the  ob- 
jection to  the  admission  of  such  incompetent 
evidence  is  waived.  Shannon  v.  Potts,  117 
III.  App.  80.  On  the  other  hand,  there  are 
cases  holding  that  such  objection  is  not  waived 
by  asking  for  and  receiving  such  instructions. 
Arnold  v.  Maryville,  110  Mo.  App.  254,  85 
S.  W.  107.  We  are  unable,  however,  to  find 
any  instance  where  it  has  been  held  that 
such  objection  was  deemed  waived,  or  the 
error  cured  by  a  mere  request  for  an  instruc- 
tion. It  is  obvious  that  if  the  instruction 
requested  in  this  case  had  been  given,  an 
entirely  different  condition  would  have  ex- 
isted. The  plaintiff  would  then  have  obtained 
the  benefit  of  whatever  deduction  the  jury 
might  have  made  in  plaintiff's  favor,  from 
such  evidence.  It  is  unnecessary  for  us,  in 
this  case,  to  decide  whether  the  objection 
would  have  been  waived  or  the  error  cured 
in  the  event  that  the  requested  instruction 
had  been  given.  That  is  not  the  con- 
dition [98]  here.  The  incompetent  evidence 
was  admitted  over  objection,  and  defendant's 
request  for  an  instruction  was  denied.  We 
are  entirely  satisfied  that  the  error  in  its 
admission  was  neither  waived  nor  cured  by 
plaintiff's  request  for  such  instruction. 

It  is  also  contended  by  the  respondent  that 
the  note  involved  in  this  action  was  signed 
by  Kelly  at  the  request  and  for  the  accommo- 
dation of  the  plaintiff  bank.  It  is  contended 
that  Chase  was  farming  certain  lands  belong- 
ing to  the  plaintiff;  that  plaintiff  held  a  sec- 
ond mortgage  upon  the  horses  covered  by  the 
mortgage  given  by  Chase  to  Kelly  and  as- 
signed to  the  Russell  bank,  and  that  plaintiff 
desired  to  have  the  mortgage  held  by  the  Rns- 
sell  bank  released  in  order  that  plaintiff's 
mortgage  might  become  a  first  lien. 

It  is  doubtless  true,  as  a  general  rule,  that 
the  party  for  whose  accommodation  a  note  is 
executed  is  not  entitled  to  recover  from  the 
accommodation  party  thereon.  Dan.  Neg. 
Inst.  6th  ed.  §  176;  7  Cyc.  726;  3  R.  C.  L. 
§  336.  This  principle,  however,  can  have  no 
application  in  this  case.  It  is  not  necessary 
for  us  to  decide  whether  or  not  the  facts  in- 
dicated would  have  constituted  the  defendant 
an  accommodation  maker;  or  whether  the 
defendant  under  the  undisputed  facts  in  the 
case  could  claim  to  be  an  accommodation 
maker.  A  sufficient  answer  to  respondent's 
contention  is  that  there  is  absolutely  no 
tangible  evidence  in  the  record  of  any  such 
condition;  nor  is  this  defense  alleged  in  the 
answer.  And  it  is  obvious  that  this  defense, 
in  order  to  be  available,  must  in  the  first  place 
be  pleaded;  and  next  established  by  compe- 
tent evidence  at  the  trial. 

Plaintiff  asks  for  judgment  notwithstand- 
ing the  verdict;  but  this  should  not  be  grant- 
ed unless  it  clearly  appears  from  the  whole 
evidence  that  the  defense  sought  to  be  estab- 
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lished  could  not,  in  point  of  aubstance,  con- 
stitute a  legal  defense.  In  other  words,  be- 
fore  the  plaintiff  is  entitled  to  such  judgment, 
it  must  appear  clearly,  upon  the  whole  record, 
that  the  plaintiff  is  entitled  to  a  judgment 
on  the  merits  as  a  matter  of  law.  Cruikshank 
V.  St.  Paul  F.  etc.  .In&  Co.  75  Minn.  266, 
77  N.  W.  058 ;  Marquardt  t.  Hubner,  77  Minn. 
442,  80  N.  W.  617. 

The  mere  fact  that  the  evidence  was  such 
that  the  trial  court  ought  to  have  granted 
plaintiff's  motion  for  a  directed  verdict,  or 
ordered  a  new  trial  on  the  ground  of  the 
insufficiency  of  the  evidence  to  sustain  the 
verdict,  would  not  warrant  this  court  in 
ordering  such  judgment,  [99]  but  it  must 
also  clearly  appear  that  there  is  no  reason- 
able probability  that  the  defects  in  or  objec- 
tions to  the  proof  necessary  to  support  the 
verdict  may  be  remedied  upon  another  trial. 
Meehan  v.  Great  Northern  R.  Co.  13  N.  D. 
432,  442,  101  N.  W.  183;  Kerr  v.  Anderson, 
16  N.  D.  36,  111  N.  W.  614;  Marquardt  v. 
Hubner,  77  Minn.  442,  80  N.  W.  617;  ^Etna 
Indemnity  Co.  v.  Schroeder,  12  N.  D.  110, 
95  N.  W.  436;  Rieck  v.  Daigle,  17  N.  D.  365, 
117  N.  W.  346. 

Nor  is  such  judgment  wanted  because  some 
of  the  evidence  offered,  or  which  defendant 
may  be  able  to  produce  upon  a  new  trial  is 
variant  from  and  inadmissible  under  the  al- 
legations of  the  answer;  but  it  must  further 
appear  that  no  amendment  of  the  answer  can 
properly  be  made,  making  such  testimony 
competent.  Welch  v.  Northern  Pac.  R,  C.  14 
N.  D.  19,  103  N.  W.  396.  While  the  defend- 
ant's testimony,  as  a  whole,  is  not  at  all 
satisfactory,  the  admission  of  the  incompetent 
testimony  hereinbefore  referred  to  apparently 
confused  counsel  on  both  sides,  and  the  issue 
raised  by  the  pleadings  seems  to  have  been 
almost  wholly  overlooked;  and  while  it  is 
clear  to  us  that  the  judgment  and  order  ap- 
peared from  must  be  reversed,  still  we  do 
not  feel  justified  or  warranted  in  saying  that 
the  plaintiff  is  entitled  to  judgment  on  the 
merits  as  a  matter  of  law.  The  judgment  and 
order  appealed  from  are  therefore  reversed 
and  set  aside,  and  the  cause  remanded  for 
another  trial. 


NOTE. 

Parol  ETidence  of  Conditional  Deliverj 
of  Bill  or  Note. 

This  note  discusses  the  recent  cases  involv- 
ing the  admissibilty  of  parol  evidence  for  the 
purpose  of  showing  that  a  bill  or  note  was 
delivered  subject  to  a  condition.  Tlie  earlier 
cases  on  this  point  are  reviewed  in  the  notes 
to  Oakland  Cemetery  Assoc,  v.  Lakins,  3 
Ann.  Cas.  559;  McNight  v.  Parsons,  15  Ann. 
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Cas.  665;  and  Hughes  v.  Crooker,  128  Am. 
St.  Rep.  606. 

Except  as  against  a  holder  in  due  course, 
parol  evidence  is  ordinarily  admissible  to 
show  that  a  negotiable  instrument  was  de- 
livered subject  to  a  condition,  and  tliat  by 
reason  of  a  failure  to  perform  or  comply  with 
the  condition  the  instrument  never  became  a 
completed  contract. 

Arizona. — Fidelity  Title  Guaranty  Co.  v. 
Ruby,  16  Ariz.  75,  141  Pac.  117. 

Iowa. — Selma  Sav.  Bank  v.  Harlan,  167 
la.  673,  149  N.  W.  882;  Waukee  Sav.  Bank 
V.  Jones,  159  N.  W.  691. 

Kansas. — Bartholomew  v.  Fell,  92  Kan. 
64,  139  Pac.  1016. 

Minnesota. — Bowser  v.  Fountain,  128  Minn. 
198,  150  N.  W.  795,  L.R.A.1916B  1036.  See 
also  American  Multigrapli  Sales  Co.  v.  Grant, 
135  Minn.  208,  160  N.  W.  676. 

Nebraska. — Musser  v.  Musser,  92  Neb.  387, 
138  N.  W.  599. 

New  rorA:.— Keller  v.  Prince,  76  Misc.  522, 
135  N.  Y.  8.  573;  Rubel  v.  Honig,  179  App. 
Div.  53,  164  N.  Y.  S.  219;  Newgass  v.  Shulhof, 
128  N.  Y.  S.  664;  Weinhandler  v.  Loewenthal, 
159  N.  Y.  S.  695.  See  also  Smith  v.  Dotter- 
weich,  200  N.  Y.  299,  93  N.  E.  985,  33  L.R.A. 
(N.S.)  892;  German  Exch.  Bank  v.  Schnitzer, 
72  Misc.  362,  130  N.  Y.  S.  223,  reversing 
71  Misc.  261,  130  N.  Y.  S.  113. 

North  Dakota. — See  the  reported  case. 

Ohio. — Starr  Piano  Co.  v.  Edgar,  31  Ohio 
Cir.  Ct.  Rep.  295;  Shive  v.  MervUle,  34  Ohio 
Cir.  Ct.  Rep.  193. 

Oklahoma. — Colonial  Jewelry  Co.  v.  Brown, 
38  Okla.  44,  131  Pac.  1077;  Adams  v.  Thur- 
mond 149  Pac.  1141.  See  also  Jones  v.  Citi- 
zens' State  Bank,  39  Okla.  393,  135  Pac.  373; 
Harris  v.  Clanton,  46  Okla.  183,  148  Pac.  683. 

Texas. — ^Hamilton  v.  Hannus,  185  S.  W. 
938.  See  also  Holt  v.  Gordon,  176  S.  W. 
902. 

Utah. — ^Martineau  v.  Hanson,  47  Utah  649, 
155  Pac.  432. 

Washington. — See  Gwinn  v.  Ford,  85  Wash. 
571,  148  Pac.  891;  Gwinn  v.  Ford,  85  Wash. 
699,  148  Pac.  892. 

Wisconsin. — Harder  v.  Reinhardt,  162  Wis. 
558,  156  N.  W.  959: 

Thus  in  Rubel  v.  Honig,  179  App.  Div. 
63,  164  N.  Y.  S.  219,  the  court  said:  "It 
was,  therefore,  entirely  competent  for  the 
defendant  to  show,  as  he  offered  to  show, 
that  the  note  never  had  a  valid  inception, 
and  that  the  delivery  thereof  to  the  father 
of  the  payees  was  conditional,  and  that  the 
condition  was  that  it  was  not  to  take  effect 
or  to  be  delivered  to  the  payees  until  the 
payment  of  said  indebtedness  to  the  defend' 
ants." 

Parol  evidence  introduced  for  the  purpose 
of  showing  the  delivery  of  a  negotiable  in- 
strument to  have  been  conditional  only,  does 
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not  come  within  the  rule  that  requires  the 
exclusion  of  parol  evidence  when  oflfered  to 
vary  or  contradict  the  terms  of  a  written 
contract.  Thus  in  Harder  v.  Reinhardt,  162 
Wis.  568,  166  N.  VV.  969,  the  court  said: 
"The  trial  court  was  clearly  right  in  ad- 
mitting the  evidence  concerning  the  making 
of  the  contemporaneous  oral  contract  and 
within  the  rule  above  set  forth.  Tlie  evidence 
admitted  by  the  trial  court  did  not  tend  to 
vary  or  contradict  the  written  contract,  but 
tended  to  establish  the  fact  that  the  note 
was  delivered  conditionally  and  for  a  special 
purpose  only." 

In  Bartholomew  v.  Fell,  92  Kan.  64,  139 
Pac.  1016,  the  plaintiff  alleged  that  one 
Bing  was  indebted  to  him  and  gave  a  writ- 
ten order  on  the  defendant  directing  the 
defendant  to  pay  the  plaintiff  the  sum 
of  $250;  that  the  order  was  accepted  by 
the  defendant  and  remained  unpaid.  The 
answer  admitted  the  execution  of  the  order 
and  that  the  defendant  accepted  the  same, 
but  denied  that  the  order  had  ever  been  de- 
livered, and  alleged  that  at  the  time  the  order 
was  accepted  the  defendant  owed  Bing  noth- 
ing; that  on  the  express  understanding  that 
if  &'  certain  real  estate  transaction  went 
through,  and  he  became  indebted  to  Bing, 
he  should  then  pay  the  amount  to  the  plain- 
tiff, and  on  no  other  condition  he  accepted 
the  order.  The  answer  alleged  further  that 
the  real  estate  transaction  was  never  com- 
pleted, and  that  the  defendant  never  became 
indebted  to  Bing,  and  therefore  was  not  lia- 
ble to  the  plaintiff.  Holding  proof  of  those 
facts  to  be  admissible  the  court  said:  "We 
do  not  understand  that  the  evidence  was  of- 
fered for  the  purpose  of  contradicting  the 
instrument  itself,  but  only  for  the  purpose 
of  showing  that  it  was  not  in  fact  delivered, 
and,  therefore,  never  became  a  binding  con- 
tract." 

In  Colonial  Jewelry  Co.  v.  Brown,  38  Okla. 
44,  131  Pac.  1077,  the  court  said:  "We 
do  not  understand  that  evidence  offered  for 
the  purpose  of  showing  that  a  written  instru- 
ment was  delivered  conditionally  constitutes 
contradicting  or  varying  a  written  instru- 
ment by  parol.  Such  evidence  does  not  tend 
to  show  any  modification  or  alteration  of  the 
written  agreement,  but  that  it  never  became 
operative,  and  that  its  obligation  never  com- 
menced. A  written  contract  must  be  in  force 
to  make  it  subject  to  the  parol  evidence  rule. 
Such  a  contract  cannot  become  a  binding 
obligation  until  it  has  been  delivered.  Its 
delivery  may  be  absolute  or  conditional.  If 
the  latter,  then  it  does  not  become  a  binding 
obligation  until  the  conditon  i]pon  which  its 
delivery  depends  has  been  fulfilled."  So  in 
Selma  Sav.  Bank  v.  Harlan,  167  la.  673, 
149  N.  W.  882,  it  was  held  that  parol  evi- 
dence  of  the  condition  on  which  delivery  of 
a  note  was  to  take  effect  was  admissible  for 


the  reason  that  it  was  not  an  attempt  to 
vary  or  contradict  the  written  instrument. 
The  court  said:  "If  the  agreement  was  aa 
testified  by  Hinkle,  there  was  never  any  au- 
thorized delivery  of  the  note,  and  it  never 
became  binding  on  the  defendant.  He  is  not 
contending  that  the  contract  which  the  note 
expresses  was  changed ;  his  claim  is  that  such 
contract  was  never  entered  into  at  all,  for 
that  the  contingency  upon  which  the  note 
was  to  be  deemed  delivered  never  occurred." 
See  to  the  same  effect  Waukee  Sav.  Bank  ▼. 
Jones  (la.)  159  N.  W.  691;  Musser  v.  Musaer, 
92  Neb.  387,  138  N.  W.  599;  Adams  v.  Thur- 
mond (Okla.)  149  Pac.  1141.  See  also  Gam- 
ble V.  Riley,  39  Okla.  363,  135  Pac.  390. 
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172  Cal.  182;  155  Pac.  995. 


Trusts  —  Spendthrift  Trust  — Risbts  aa 
to  Surplus  Income. 

By  direct  provision  of  Civ.  Code,  §  867,  a 
spendthrift  trust  may  be  created  in  the  rents 
and  profits  of  realty  if  the  beneficiary  is  re- 
strained from  disposing  of  his  interest  only 
during  life  or  a  term  of  years;  but,  by  sec- 
tion 859,  where  a  trust  is  created  to  receive 
rents  and  profits,  and  no  valid  direction  for 
accumulation  is  given,  the  surplus,  beyond 
what  is  necessary  for  the  education  and  sup- 
port of  the  person  for  whose  benefit  the  trust 
is  created,  is  liable  to  the  claims  of  his  cred- 
itors. 

Validity  of  Spendthrift  Trust. 

The  general  doctrine  that  spendthrift 
trusts,  inalienable  by  the  beneficiary,  and  in- 
accessible to  his  creditors  during  his  life  or 
for  a  term  of  years,  are  valid  in  California, 
is  well  established. 

Spendthrift  Trust  in  Favor  of  Donor. 

In  view  of  Civ.  Code,  §§  669,  688,  693. 
providing  that  a  future  contingent  interest  is 
property,  where  a  father  executed  a  deed  of 
trust  conveying  property  to  two  sons  as  trus- 
tees for  themselves  and  two  others,  providing 
that  at  any  time  after  his  death  any  three  of 
the  beneficiaries  might  terminate  the  trust  by 
acknowledging  and  recording  a  declaration  to 
that  effect,  and  that  on  such  termination  the 
property  should  belong  to  the  beneficiaries, 
share  and  share  alike,  one-fourth  each,  and 
after  the  father's  death  the  four  beneficiaries 
executed  an  agreement  whereby  the  trust  was 
to  be  terminated  and  a  distribution  of  the 
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property  made  according  to  its  appraised 
value,  giving  each  beneficiary  one-fourth,  ex- 
cept that  there  should  be  set  aside  as  the 
fourth  share  of  one  son  certain  shares  of 
stock  and  cash,  equaling  one-fourth  of  the 
trust  property,  which  share  should  not  go 
directly  to  the  particular  beneficiary,  but  be 
transferred  to  two  of  his  brothers,  to  be  held 
in  trust  for  him,  the  agreement  further  de- 
claring that  the  beneficiary's  interest  was  in- 
alienable, nontransferable,  and  exempt  from 
the  claims  of  his  creditors,  such  second  trust 
was  invalid,  and  the  property  subject  to  the 
claims  of  creditors  as  in  effect  an  attempt  to 
create  a  spendthrift  trust  by  the  beneficiary 
in  his  own  favor,  which  is  contrary  to  the 
policy  of  the  law,  since  the  beneficiary's  in- 
terest in  the  original  trust,  though  a  future 
and  not  a  vested  interest,  was  his  disposable 
property,  subject  to  the  demands  of  creditors. 
[See  note  at  end  of  this  case.] 

A  spendthrift  trust  attempted  to  be  cre- 
ated in  the  settlor's  own  favor  is  invalid, 
though  he  has  no  fraudulent  intent  toward 
his  creditors. 

[See  note  at  end  of  this  case.] 

Aotion  to  Subject  Spendthrift  Trust  — 
Necessary  Parties. 

In  suit  by  the  judgment  creditor  of  the 
beneficiary  of  an  invalid  spendthrift  trust  to 
compel  a  corporation  to  transfer  to  him  stock 
in  it,  the  corpus  of  the  trust,  which  had  been 
sold  to  him  on  execution  sale,  a  party  who 
had  an  interest  in  the  trust  by  its  terms  to 
the  extent  of  a  debt  owed  her  by  the  bene- 
ficiary, though  a  proper  party,  is  not  a  nec- 
essary party,  since  whether  the  creditor  took 
the  stock  absolutely,  by  transfer  on  the  books, 
or  otherwise,  he  would  take  it  subject  to  the 
interest  of  the  party  interested  in  the  trust; 
she  not  being  made  a  party  to  the  suit. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:     Seawell,  Judge. 

Action  by  D.  A.  McColgan,  plaintiff,  against 
Walter  Magee,  Incorporated,  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiff 
appeals.  The  facts  are  stated  in  the  opinion. 
Reversed. 

Coogan  d  O'Connor  and  E.  J.  Talbot t  for 
appellant. 

Charles  8.  Wheeler^  John  F.  Botoie  and 
Hathan  Moron  for  respondents. 

[183]  Shaw,  J. — ^The  court  sustained  a 
demurrer  to  the  complaint  and  thereupon 
entered  judgment  in  favor  of  the  defendants 
and  against  the  plaintiff,  from  which  the 
plaintiff  appeals. 

On  April  9,  1908,  one  James  Nolan  recov- 
ered judgment  against  Walter  Magee  for 
$3,957.43.  Execution  was  duly  issued  there- 
on and  levied  upon  4,179  shares  of  the  capital 
stock  of  the  corporation  known  as  Walter 
Magee,  Incorporated.    The  plaintiff  purchased 


the  same  at  the  execution  sale  and  the  sheriff 
thereafter  executed  to  him  a  regular  certifi- 
cate of  sale  therefor.  The  shares  referred  to 
stand  severally  in  the  names  of  the  defend- 
ants William  A  Magee,  Thomas  Magee, 
Charles  S.  Wheeler,  Frederick  E.  Magee, 
Charles  W.  Brock,  each  holding  one  share, 
and  William  A.  Magee  and  Thomas  Magee, 
as  trustees,  the  said  two  trustees  holding 
4,173  shares  thereof.  Who  owns  the  remain- 
ing share  is  not  stated.  The  plaintiiS  de- 
manded of  said  defendants  the  possession  of 
said  shares  and  demanded  of  the  corporation 
the  transfer  thereof  on  the  corporation  books 
to  the  plaintiff,  all  of  which  was  refused. 
Thereupon  the  plaintiff  began  this  action  to 
compel  the  corporation  to  transfer  the  said 
shares  to  him.  The  case  presents  for  con- 
sideration the  single  question  whether  or  not 
the  said  shares,  or  any  interest  therein,  were 
the  property  of  the  said  Walter  Magee  and 
subject  to  execution  under  the  judgment 
against  him.  To  a  discussion  of  this  question 
it  is  necessary  to  istate  the  facts  in  some 
detail. 

On  December  2,  1896,  Thomas  Magee,  Sr., 
executed  a  deed  of  trust  conveying  a  large 
amount  of  property  to  William  A  Magee  and 
Thomas  Magee,  Jr.,  as  trustees  for  William 
A.  Magee,  Thomas  Magee,  Frederick  £.  Ma- 
gee, and  Walter  Magee.  The  terms  of  the 
trust  were  that  the  trustees  should  [184] 
receive  tlie  rents,  issues,  and  profits  of  the 
property  and  pay  over  the  net  income  thereof 
monthly  to  each  of  said  beneficiaries,  share 
and  share  alike;  that  the  said  trust  should 
in  no  event  extend  beyond  the  lives  of  the 
beneficiaries,  but  that  at  any  time  after 
the  death  of  Thomas  Magee,  Sr.,  any  three 
of  the  beneficiaries  might  terminate  the  trust 
by  acknowledging  and  recording  a  declara- 
tion in  writing  to  that  effect,  and  that  upon 
such  termination  of  the  trust  the  property 
embraced  therein  should  belong  to  said  bene- 
ficiaries share  and  share  alike,  that  is,  one- 
fourth  to  each.  It  further  provided  that  up- 
on any  determination  of  said  trust  all  the 
property  should  belong  to  the  beneficiaries 
share  and  share  alike,  and  declared  that  the 
donor,  Thomas  Magee,  Sr.,  granted  the  re- 
mainder, after  any  determination  of  the  trust, 
and  after  his  death,  to  the  beneficiaries  share 
and  share  alike. 

Tliomas  Magee,  Sr.,  died  on  September  30, 
1902,  and  his  property  was  duly  distributed 
in  accordance  with  the  trust.  ITiereupon  the 
trustees  named  in  the  deed  accepted  the 
trust,  took  possession  of  the  property  and 
proceeded  to  administer  it  in  accordance  with 
the  trust.  In  February,  19CJ,  Walter  Magee, 
Incorporated,  was  created  as  a  corporation 
and  the  trustees  aforesaid  received  from  said 
corporation  the  said  4,179  shares  of  its  capi- 
tal stock,  the  same  thereupon  becoming  a  part 
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of  the  property  held  by  them  in  trust  under 
said  trust  deed,  which,  it  may  be  added,  ex- 
pressly  gave  them  power  to  exchange  the 
original  property  for  other  property,  and  pro- 
vided that  the  property  received  should  be 
held  under  the  same  trust.  On  August  29, 
1905,  the  four  beneficiaries  executed  an  agree- 
ment  whereby  the  said  trust  was  to  be  termi- 
nated and  closed  in  tlie  following  manner: 
Appraisers  were  to  be  appointed  to  fix  the 
value  of  the  properties  held  by  the  trustees, 
and  thereupon  a  segregation  and  distribution 
of  the  property  was  to  be  made  according  to 
the  appraised  value,  giving  to  each  beneficiary 
one-fourth  thereof  In  severalty,  but  that 
'*there  should  be  segregated  and  set  apart, 
as  the  one-fourth  share  of  the  said  Walter 
Magee,  and  his  successors  in  interest,"  the 
shares  of  stock  aforesaid  and  cash  sufficient, 
when  added  to  the  appraised  value  of  said 
stock,  to  equal  one-fourth  of  all  the  trust 
property ;  and  further,  that  said  shares  should 
not  go  directly  to  said  Walter  Magee,  but 
should  be  transferred  to  Thomas  Magee,  Jr., 
and  William  A.  Magee,  as  trustees,  to  be  held 
by  them  in  trust  as  follows:  *To  collect 
[186]  the  income  and  dividends  of  said  stock 
and  to  apply  one  hundred  dollars  per  month 
of  the  said  income  to  the  use  of  said  Walter 
Magee,  during  his  life/'  and  to  pay  the  rest 
and  residue  of  the  income,  if  any,  to  £va 
J.  Shaw  upon  debts  due  to  her  from  said 
Walter  Magee,  and  upon  the  satisfaction  of 
such  debts,  to  pay  the  entire  income  to 
said  W^alter  Magee  during  his  life,  and  that 
upon  his  death  said  property  should  vest  in 
his  wife,  Flora  D.  Magee.  The  agreement 
further  declared  that  the  interest  of  Walter 
Magee  under  the  same  "is  hereby  created  in- 
alienable, and  it  is  particularly  provided  that 
the  said  Walter  Magee  cannot  alienate,  trans- 
fer or  assign  his  interest  thereunder,  and  the 
said  moneys  hereby  directed  to  be  applied 
to  the  use  of  the  said  Walter  Magee  and  the 
interest  of  the  said  Walter  Magee  in  this 
trust  shall  be  exempt  from  the  claims  of 
creditors  to  the  fullest  extent  permissible  by 
law."    This  agreement  was  not  recorded. 

In  pursuance  of  this  agreement  the  prop- 
erty was  appraised,  and  in  an  action  between 
the  beneficiaries  a  judgment  was  duly  given 
on  September  14,  1906,  declaring  that  each 
of  the  trusts  created  by  said  deed  were  termi- 
nated and  closed,  ''by  the  consent  and  agree- 
ment of  the  beneficiaries  thereunder,  that 
the  giving  of  said  consent  by  said  beneficiaries 
and  the  termination  and  closing  of  said  trusts 
was  thereby  ratified,  confirmed  and  approved," 
and  that  there  be  set  apart  as  the  share  of 
the  said  Walter  Magee  in  said  property  the 
said  shares  of  stock  and  $7,073.71  in  cash, 
that  said  stock  be  transferred  to  Thomas 
Magee  and  William  A.  Magee,  to  be  held  by 
them  in  trust  in  accordance  with  the  terms 


of  said  agreement  of  August  29,  1905.  The 
remaining  portions  were  divided  among  the 
other  beneficiaries  in  fee. 

The  contention  of  the  plaintiff  is  that  the 
declaration  in  said  agreement  of  August  29, 
1905,  that  the  interest  of  W^alter  Magee  in 
the  said  shares  of  stock  and  the  income  there- 
from was  inalienable  and  exempt  from  the 
claims  of  creditors,  was  wholly  ineffectual  to 
accomplish  that  purpose,  and  that  the  same 
is  subject  to  execution  notwithstanding  the 
said  provision  of  said  agreement. 

Section  867  of  the  Civil  Code  provides  that 
such  trusts  may  be  created  in  the  rents  and 
profits  of  real  property,  provided  the  bene- 
ficiary is  restrained  from  disposing  of  his  in- 
terest therein  only  during  his  life  or  for  a 
term  of  years.  Such  trusts  in  real  property 
are  further  qualified  by  the  provisions  .[186] 
of  section  859  of  the  Civil  Code.  (Magner 
V.  Crooks,  139  Cal.  640,  73  Pac.  685.)  It 
has  also  been  held  that  trusts  of  similar 
character  may  be  created  in  the  income  of 
personal  property.  (Cutter  v.  Hardy,  48  Cal. 
568.)  Tlie  general  doctrine  that  spendthrift 
trusts,  inalienable  by  the  beneficiary  and  in- 
accessible to  his  creditors  during  his  life 
or  for  a  term  of  years,  are  valid  in  this  state, 
is  well  established.  (Seymour  v.  McAvoy,  121 
Cal.  438,  442,  41  L.R.A.  644,  53  Pac.  946.) 

The  doctrine  that  property  may  be  made 
inalienable  by  such  declaration  of  trust  rests 
upon  the  theory  that  a  donor  has  the  right 
to  give  his  property  to  another  upon  any  con- 
ditions which  he  sees  fit  to  impose,  and  that, 
inasmuch  as  such  a  gift  takes  nothing  from 
the  prior  or  subsequent  creditors  of  the  bene- 
ficiary to  which  they  previously  had  the  right 
to  look  for  payment,  they  cannot  complain 
that  the  donor  has  provided  that  the  prop- 
erty or  income  shall  go  or  be  paid  personally 
to  the  beneficiary  and  shall  not  be  subject 
to  the  claims  of  creditors.  For  this  reason, 
and  upon  grounds  of  public  policy,  it  is 
further  held  that  one  cannot  by  any  disposi- 
tion of  his  own  property  put  the  same  or 
the  income  thereof  beyond  the  reach  of  his 
creditors,  so  long  as  he  himself  retains  the 
right  to  receive  and  use  it.  This  qualification 
of  the  doctrine  is  as  well  settled  as  the  doe- 
trine  itself.  In  Seymour  v.  McAvoy,  121  Cal. 
438,  41  L.R.A.  644,  63  Pac.  946,  referring  to 
the  first  branch  of  the  proposition  above  stat-  ^ 
ed,  the  court  said:  "There  is  nothing  in 
the  policy  of  the  law  prohibiting  a  donor 
from  providing  that  his  bounty  shall  be  en- 
joyed only  by  those  to  whom  he  intends  to 
extend  it,  and  that  the  property  devoted  by 
him  to  a  trust  otherwise  valid  shall  not  be 
diverted  from  its  appointed  destination."  In 
Pacific  Nat.  Bank  v.  Windram,  133  Mass. 
175,  the  court  said:  "Creditors  of  the  benefi- 
ciary have  no  right  to  complain  that  the 
founder  did  not  give  his  property  for  their 


McCOLGAN  ▼.  WALTER  MAOEB. 
nt  Cat.  18S. 


1053 


benefit  or  that  they  cannot  reach  a  greater 
interest  in  the  property  than  the  debtor  has, 
or  ever  had.  But  when  a  man  settles  his 
property  upon  a  trust  in  his  own  favor,  with 
a  clause  restraining  his  power  of  alienating 
the  income,  he  undertakes  to  put  his  own 
property  out  of  the  reach  of  his  creditors 
While  he  retains  the  beneficial  use  of  it.  The 
practical  operation  of  the  transaction  is  that 
he  transfers  a  portion  only  of  his  interest, 
retaining  in  himself  a  beneficial  interest, 
which  he  attempts  by  his  own  act  to  render 
inalienable  by  himself  and  exempt  [187]  from 
liability  for  his  debts.  To  permit  a  man  thus 
to  attach  to  a  valuable  interest  in  property 
retained  by  himself  the  quality  of  inaliena- 
bility and  of  exemption  from  his  debts,  seems 
to  us  to  be  going  further  than  a  sound  pub- 
lic policy  will  justify."  In  Ghormley  ▼. 
Smith,  139  Pa.  St.  584,  23  Am.  St.  Rep.  215, 
11  L.R.A.  565,  21  Atl.  135,  the  court  said: 
'*It  is  well  settled  in  Pennsylvania  that  it 
is  a  lawful  purpose,  upon  the  part  of  a  father, 
to  protect  his  bounty  to  a  spendthrift  son, 
both  principal  and  interest,  not  only  against 
his  son's  improvidence,  but  also  against  his 
creditors.  .     But  it  has   never   been 

held  by  this  court  that  a  person  9ui  jurii 
could  settle  his  entire  estate  upon  himself, 
free  from  liability  for  debts."  In  Brown  v. 
Macgill,  87  Md.  161,  67  Am.  St.  Rep.  334, 
39  L.R.A.  806,  39  Atl.  613,  the  court  said: 
"The  theory  upon  which  courts  have  held 
restraints  upon  alienation,  etc.,  valid,  is  that 
the  cestui  que  trust  only  has  what  the  donor 
has  given  him-~is  the  recipient  of  his  bounty 
—and,  therefore,  if  the  donor  has  not  given 
him  the  right  to  alienate  the  property  or 
made  it  subject  to  the  payment  of  his  debts, 
no  one  has  the  right  to  complain.  .  .  .  But 
it  is  going  too  far  and  is  too  violently  as- 
saulting the  policy  of  the  law  of  this  state, 
as  indicated  above,  to  permit  a  person  to 
convey  property  owned  by  him  to  a  trustee, 
and  still  retain  full  enjoyment  of  the  income 
and  revenues  from  it  through  the  instrumen- 
tality of  the  trustees,  and  yet  have  the  inter- 
est he  retains  for  himself,  worth,  it  may  be, 
thousands  or  tens  of  thousands  of  dollars  per 
annum,  so  fettered  by  his  own  act  that  it 
cannot  be  disposed  of  or  be  reached  by  his 
creditors.  ...  To  hold  that  a  grantor 
can  retain  all  the  use  and  enjoyment  of  his 
property  for  life  'free  from  the  incidents  of 
property  and  not  subject  to  his  debts,  would 
be  a  dangerous  and  startling  proposition  to 
sanction.'  We  do  not  think  it  can  be  sus- 
tained by  reason  or  authority."  In  Missouri 
it  is  said:  "Here  is  an  attempt  of  a  man, 
apparently,  to  tie  up  his  own  property  under 
a  trust  in  such  a  manner  that  himself,  as 
owner,  may  be  enabled  to  enjoy  the  income 
and  set  his  creditors  at  defiance.  This  is  a 
thing  which  the  law  does  not  allow.    A  man 


cannot  own  property  or  money  and  not  own 
it  at  the  same  time."  (Mcllvaine  v.  Smith, 
42  Mo.  45,  58,  97  Am.  Dec.  295. )  It  follows 
from  these  authorities  that  if,  upon  the  facts 
we  have  stated,  the  effect  is  that  Walter 
Magee  transferred,  or  caused  to  be  trans- 
ferred, [188]  his  interest  in  the  original  trust 
property,  or  his  segregated  share  thereof,  to 
the  last  named  trustees  upon  a  trust  which 
provides  that  the  income  therefrom  shall  be 
paid  to  himself  free  from  all  claims  of  cred- 
itors, it  woi^d  be  contrary  to  the  policy  of 
the  law,  the  property  would  remain  his  own 
notwithstanding  said  disposition  and  would 
be  subject  to  execution  against  him  in  the 
same  manner  as  any  other  property  interest. 

The  respondents  concede  that  the  qualifi- 
cations to  the  doctrine  exists  as  above  stated, 
but  claim  that  the  transaction  in  question  was 
not  simply  a  disposition  by  Walter  himself 
of  his  own  property.  The  argument  is  that 
the  original  trust  deed  vested  the  property 
in  the  trustees  for  the  life  of  the  beneficiaries 
subject  to  the  contingency  that  the  trust 
might  be  sooner  terminated,  and  thereby 
created  contingent  remainders  in  the  prop- 
erty from  the  time  of  the  happening  of  such 
contingency  until  the  death  of  the  benefi- 
ciaries, or  some  of  them,  that  the  contingent 
remainder  of  Walter  is  the  property  which 
constitutes  the  corpus  of  the  new  trust,  that 
being  a  contingent  remainder  it  was  not  a 
vested  estate  in  Walter  (Civ.  Code,  sees.  693- 
697),  and  could  not  become  vested  during 
the  lives  of  the  beneficiaries,  until  the  ter- 
mination of  the  trust,  that  this  could  not  be 
accomplished  except  by  the  voluntary  act  of 
persons  other  than  Walter,  that  is,  by  three 
of  the  beneficiaries  acting  under  the  provi- 
sion of  the  deed,  or  by  all  parties  having  any 
interest,  that  any  of  the  other  persons  "might 
withhold  consent  to  any  unanimous  arrange- 
ment, except  upon  conditions  which  he  elected 
to  impose,"  that  the  agreement  and  judgment 
carrying  it  out  was  made  upon  the  condition 
that  Walter's  segregated  rights  and  interest 
should  be  free  from  claims  of  his  creditors, 
and  that  this  condition  imposed  by  them, 
and  which  they  had  a  right  to  exact,  con- 
stituted a  consideration  moving  from  them 
for  the  arrangement  and  settlement,  a  consid- 
eration of  a  substantial  character  and  suffi- 
cient to  uphold  the  new  trust  as  one  created 
by  persons  other  than  the  spendthrift  bene- 
ficiary, and  to  make  it  valid  and  free  from  the 
claims  of  his  creditors. 

The  doctrine  that  one  cannot  by  any  device 
make  his  own  property  free  from  the  claims 
of  his  own  creditors  is  based  not  upon  tech- 
nical grounds,  but  upon  sound  reasons  of 
public  policy.  The  cases  go  so  far  to  declare 
that  if  the  donee  or  grantee  of  such  property 
pays  a  consideration  therefor  out  [189]  of 
his  own  estate  or  property,  he  cannot  claim 
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the  benefit  of  a  declaration  of  trust  making 
it  free  from  the  claims  of  his  creditors. 
Whatever  may  be  the  consideration  moving 
from  others,  the  trust  cannot  be  allowed  to 
free  the  property  from  the  claims  of  cred- 
itors,  where  the  consideration  for  the  con- 
veyance to  the  trustee  or,  as  in  this  case,  the 
entire  trust  property  constituting  the  source 
of  the  income,  is  contributed  by  the  benefi- 
ciary himself.  Thus,  in  Missouri,  a  husband 
surrendered  his  estate  by  curtesy  in  his  wife's 
land  in  order  to  take  under  the  provision  of 
his  wife's  will  giving  her  real  and  personal 
property  in  trust  for  the  payment  of  the  in- 
come to  the  husband,  the  same  to  be  free 
from  the  claims  of  his  creditors.  The  court 
said  that  the  doctrine  of  spendthrift  trusts 
prevails  because  a  creditor  is  not  defrauded 
where  the  owner  of  property  **so  disposes  of 
it  that  the  object  of  his  bounty,  who  parte 
loith  nothing  in  return"  has  an  income  there- 
from  free  from  liability  for  his  debts,  and 
added : 

"In  the  case  at  bar  the  beneficiary  did 
part  with  something  in  return.  But  for  his 
compliance  with  the  express  condition  in  the 
will,  by  the  surrender  of  his  curtesy  in  his 
wife's  estate  by  deed,  as  the  petition  recites, 
duly  recorded,  the  income  provided  for  his 
use  would  never  have  become  his.  This 
stands  confessed  by  the  demurrer.  He,  there- 
fore, occupies  the  attitude  of  a  purchaser  of 
that  income.  .  .  .  Regarding,  then,  the 
defendant  in  the  light  of  a  purchaser  of  the 
income  bestowed  upon  him  by  the  will  of  his 
wife,  and  not  as  the  mere  recipient  of  her 
bounty,  it  must  be  ruled  that  such  income  is 
subject  to  the  claims  of  his  creditors,  and 
subject  in  this  proceeding."  Bank  of  Com- 
merce V.  Chambers,  96  Mo.  459,  10  S.  W.  38. 

Here  the  contribution  of  Walter  was  more 
than  a  mere  consideration  for  the  creation 
of  the  trust  in  his  favor;  it  constituted  the 
entire  subject  matter.  It  is  true  that  the 
other  parties  might  have  refused  to  consent 
and  could  have  prevented  the  creation  of  the 
trust.  But  they  had  no  interest  whatever  in 
the  share  of  Walter  under  the  original  trust. 
Under  that  trust  such  share  was  subject  to 
the  claims  of  Walter's  creditors.  They  gave 
nothing  to  him  by  the  termination  of  the 
trust  except  to  cause  his  contingent  interest 
to  vest  immediately.  The  transaction  took 
nothing  from  them.  In  the  Missouri  case 
last  mentioned  the  wife  [190]  created  the 
trust  voluntarily  out  of  her  own  property, 
real  and  personal,  and  the  surrender  by  the 
husband  of  his  curtesy  right  in  her  land  was 
essential  to  enable  him  to  avail  himself  of 
her  bounty,  yet  it  was  held  that  this  consti- 
tuted  a  consideration  which  took  the  case 
out  of  the  rule  allowing  spendthrift  trusts. 
In  this  case  more  was  necessary, — both  the 
consent  of  the  others  and  the  devolution  of 


the  interest  of  Walter  upon  the  new  trustees 
were  essential;  but  it  is  true  here,  as  there, 
tliat  he  gave  a  valuable  consideration  for  th« 
benefits  of  the  trust,  a  consideration  which, 
at  the  time  he  gave  it,  was  subject  to  his 
debts,  and  he  is,  therefore,  in  the  attitude 
of  a  purchaser  of  the  income  and  of  the 
property  from  which  it  is  derived.  The  fact 
that  his  interest  in  the  original  trust  was  a 
future  and  not  a  vested  interest  is  nob  mate- 
rial to  the  doctrine.  It  was  his  property 
(Civ.  Code,  sees.  669,  688,  693)^  it  was  not 
free  from  the  demands  of  creditors,  and  it 
was  disposable  by  him.  (Civ.  Code,  sees.  699, 
1044.)  Public  policy  does  not  permit  him  to 
put  it  beyond  reach  of  his  creditors  while 
he  has  the  beneficial  use  of  it  himself. 

The  contention  of  the  respondents  that  the 
complaint  is  defective  because  it  does  not 
allege  that  there  was  any  intent  on  the  part 
of  any  of  the  parties  to  defraud  the  creditors 
of  Walter  cannot  be  sustained.  The  doctrine 
we  are  enforcing  does  not  depend  upoa 
fraudulent  intent.  The  liability  of  the  prop- 
erty to  the  claims  of  creditors  comes  from 
the  fact  that  the  disposition  was  ineffectual 
so  far  as  it  attempted  to  exempt  the  property 
from  liability  for  his  debts  and  because,  as 
to  creditors^  it  remained  his  own  property, 
so  far  as  his  creditors  are  concerned,  and  not 
because  of  any  intent  to  defraud  in  the 
creation  of  the  trust. 

Lastly,  it  is  asserted  that  the  demurrer 
was  properly  sustained  because  of  a  delect 
of  parties,  in  that  Eva  J.  Shaw,  who,  it  ap- 
pears, has  an  interest  in  the  trust  to  the  ex- 
tent of  the  debt  owing  to  her,  which  is  not 
shown  to  have  been  discharged,  is  not  made 
a  party.  We  do  not  consider  this  a  sufficient 
cause  for  the  sustaining  of  the  demurrer.  If 
the  plaintiff,  by  the  execution  sale,  obtained 
any  interest  whatever  in  the  property,  he 
was  entitled  to  have  it  transferred  to  him  or 
protected  in  some  manner;  by  the  judgment 
of  the  court.  In  any  event,  whether  he  took 
it  absolutely  by  transfer  on  the  books  or 
otherwise,  inasmuch  as  Eva  J.  Shaw  was 
[191]  not  made  a  party  to  the  suit,  he  would 
take  it  subject  to  her  interest,  and  the  judg- 
ment would  in  no  manner  prejudice  her.  In 
such  cases,  although  she  is  a  proper  party, 
she  is  in  no  sense  a  necessary  party,  and  the 
court  could  proceed  to  judgment  without  her 
presence.  We  are,  therefore,  of  the  opinion 
that  the  demurrer  was  improperly  sustained. 

The  judgment  is  reversed. 

Sloss  and  Lawlor,  J  J.,  concurred. 


NOTE. 

The  reported  case  passes  on  an  agreement 
whereby  the  beneficiaries  of  a  trust  tenni> 
nated  the  trust  as  permitted  by  its  terms,  but 
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therein  it  was  further  provided  that  the  share 
of  one  of  the  beneficiaries  was  to  be  segre- 
gated and  held  in  trust  for  him  by  two  of  the 
others.  By  the  conditions  of  the  newly  cre- 
ated trust  the  property  was  to  be  inalienable 
by  the  beneficiary  and  free  from  the  claims 
of  his  creditors,  the  income  to  be  paid  to  him 
and  the  corpus,  after  his  death,  to  go  to  his 
widow.  It  is  held  that  the  agreement  amount- 
ed to  the  creation  by  the  beneficiary  of  the 
second  trust  of  a  spendthrift  trust  in  his  own 
favor  and  as  such  it  was  held  to  be  invalid 
as  against  his  creditors.  The  sufficiency  of 
an  instrument  to  create  a  spendthrift  trust 
is  discussed  in  the  notes  to  Kessner  v.  Phil- 
lips, 3  Ann.  Cas.  1006 ;  Wagner  v.  Wagner,  18 
Ann.  Cas.  490;  Sherman  v.  Havens,  Ann.  Gas. 
1917B  394;  and  Garland  v.  Garland,  24  Am. 
St.  Rep.  682.  As  to  the  validity  of  a  spend- 
thrift trust  generally  see  the  notes  to  Mason 
v.  Khode  Island  Hospital  Trust  Co.  3  Ann. 
Cas.  586;  Mattison  v.  Mattison,  18  Ann.  Cas. 
218;  and  Garland  v.  Garland,  supra.  The 
casea  passing  on  the  validty  of  a  spendthrift 
trust  wherein  the  donor  is  also  the  beneficiary 
are  reviewed  in  the  note  to  Petty  v.  Moores 
Brook  Sanitarium,  10  Ann.  Cas.  271. 


SAVINGS  AND   BANKING 
COMPANY 


V. 


WALKEB  BIN  COMPANT. 


Ohio  Supreme  Court — July  2,  1915. 


02  Ohio  St,  406;  111  N,  E.  147, 


Checks  —  riability  of  BWnk  to  Holder  — 
Neoessity  of  Acoeptance. 

By  force  of  the  provisions  of  General  Code, 
§  8294,  General  Code,  there  is  no  liability  on 
the  part  of  a  bank  to  the  holder  of  a  check 
unless  and  until  it  accepts  or  certifies  the 
check. 

[See  118  Am.  St.  Hep.  348.] 

Payment  on  Forced  Indorsement. 

Where  a  check  is  paid  by  a  bank,  which  is 
the  drawee  thereof,  on  a  forged  indorsement, 
and  there  is  stamped  upon  the  check  ^Taid,'' 
together  with  the  date  of  the  payment  and 
the  name  of  the  bank,  and  the  check  is 
charged  to  the  account  of  the  drawer,  this  is 
not  an  acceptance  of  the  check  within  the 
meaning  of  General  Code,  §  8294  and  does 
not  create  a  liability  against  the  bank  in 
favor  of  the  true  holder  or  payee. 

[See  note  at  end  of  this  case.] 

Same. 

The  '^acceptance"  of  a  check  contemplates 
a  promise  on  the  part  of  the  drawee  to  pay 
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same,  and  is  essentially  different  from  the 
payment  thereof. 

[See  note  at  end  of  this  case.] 

Error  to  Court  of  Appeals,  Lorain  county. 

Action  by  Walker  Bin  Company,  plaintiff, 
against  Elyria  Savings  and  Banking  Com- 
pany, defendant.  Judgment  for  defendant  in 
court  of  common  pleas.  Judgment  reversed 
by  Court  of  Appeals.  Defendant  brings 
error.     Reversed. 

[406]  Defendant  in  error  is  the  successor 
of  the  Walker  Patent  Pivoted  Bin  Co.,  and 
became  tne  owner  of  all  contracts,  property 
and  rights  of  action  of  that  company.  One 
C.  W.  Smalley  purchased  from  the  Walker 
Patent  Pivoted  Bin  Co.  certain  store  fixtures 
at  the  agreed  price  of  $893,  and  in  part 
payment  thereof  issued  two  checks  of  $155 
each,  payable  to  the  order  of  R.  W.  McKain, 
manager  of  the  company,  and  delivered  them 
to  one  W.  P.  Sutherin,  a  salesman  under 
McKain.  These  checks  were  received  by 
plaintiff  in  error  in  the  regular  course  of 
business  through  other  banks  and  were  paid 
by  it  and  charged  to  the  account  of  [407] 
Smalley.  One  check  was  paid  September  10, 
1909,  and  there  was  stamped  on  the  face 
thereof  with  a  rubber  stamp  the  following: 
"The  Elyria  Savings  &  Banking  Co.  Paid 
(Sep  10  1909  £.  M.  Rice,  Cashier."  The 
other  check  was  paid  September  21,  and  the 
stamping  on  this  check  is  the  same  with  the 
exception  of  the  date.  The  balance  of  the 
$893  was  paid  to  the  defendant  in  error, 
but  it  received  no  part  of  the  proceeds 
of  the  two  checks  above  mentioned,  the  in- 
dorsement of  R.  W.  McKain,  manager,  there- 
on having  been  forged.  Defendant  in  error 
brought  and  action  against  Smalley  to  re- 
cover this  balance  of  $310  claimed  to  be 
due  on  account  of  the  purchase  of  the  store 
fixtures,  and  upon  a  hearing  of  this  case  on 
its  merits  judgment  was  rendered  in  favor  of 
Smalley,  the  court  holding  that  Sutherin  had 
authority  to  receive  the  two  checks  and  that 
the  delivery  thereof  to  him  cancelled  Smal- 
ley*s  obligation  to  the  amount  of  the  checks. 
Thereupon  defendant  in  error  brought  this 
action  against  the  banking  company  to  re- 
cover the  sum  of  $310  and  interest  on  ac- 
count of  the  payment  of  these  two  checks 
upon  a  forged  indorsement.  The  case  was 
tried  to  a  jury  and  at  the  conclusion  of  the 
plaintiff's  evidence  a  directed  verdict  was 
rendered  in  favor  of  plaintiff  in  error  and 
judgment  was  entered  on  this  verdict.  This 
judjQfment  was  reversed  by  the  court  of  ap- 
peals upon  the  ground  that  the  court  of  com- 
mon pleas  erred  in  directing  a  verdict  for 
the  banking  company. 
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Ingersoll  d  Yendemark  for  plaintiff  in 
error. 

F,  Jf.  Stevens  and  D.  B.  Bymons  for  de- 
fendant in  error. 

[408]  Newman,  J. — The  checks  in  question, 
bearing  the  forged  signature  of  McKain, 
manager,  were  cashed  at  Franklin,  Penn- 
sylvania, and  were  transmitted  by  a  bank 
in  that  city  through  several  other  banks 
whose  indorsements  the  checks  bore  when 
they  were  paid  by  plaintiff  in  error.  For 
the  purpose  of  this  case,  however,  the  in- 
dorsements of  the  several  banks  may  be  dis- 
regarded and  the  checks  treated  as  though 
they  were  presented  directly  to  plaintiff  in 
error  by  the  person  who  forged  the  signature 
of  McKain,  manager. 

In  1902  the  legislature  of  Ohio  passed  the 
negotiable  instruments  act.  It  follows  gener- 
ally the  English  bills  of  exchange  act  and 
is  substantially  like  the  act  adopted  by 
practically  all  the  states  of  the  Union.  It 
is  entitled  "An  act  to  establish  a  law  uni- 
form with  the  laws  of  other  states  on  nego- 
tiable instruments.*'  It  is  carried  into  the 
General  Code,  Sections  8106  and  8302.  Tlie 
courts  of  the  country  being  in  conflict  in 
their  decisions  respecting  negotiable  instru- 
ments, the  purpose  of  the  passage  of  the  act 
was  to  establish  certain  fixed  rules  governing 
negotiable  instruments  and  to  bring  about 
a  uniform  system  of  laws  on  the  subject  and 
thereby  do  away  with  the  confusion  that  had 
existed.  In  the  adoption  of  the  act  the 
legislature  intended  to  form  a  complete  sys- 
tem of  laws  relating  to  negotiable  instru- 
ments and  to  cover  the  whole  subject  [409] 
so  far  as  it  could  be  done  by  statute.  In 
any  case  not  provided  for  in  the  act  the 
rules  of  the  law  merchant  govern.  Section 
8300.  It  follows  then  that  where  a  case  is 
provided  for  the  statute  must  govern. 

In  the  case  here  there  is  involved  the 
right  of  the  holder  of  a  check  to  maintain 
point  is  specifically  dealt  with  in  the  nego- 
tiable instruments  act,  the  law  on  the  sub- 
ject should  be  ascertained  by  interpreting 
the  language  used  in  its  provisions  relating 
thereto.  What  the  state  of  the  law  was 
previous  to  the  adoption  of  the  act  need 
not  be  considered.  Nor  should  earlier  de- 
cisions of  the  court  be  resorted  to  if  the  pro- 
visions of  the  act  are  not  of  doubtful  meaning. 
In  fact,  the  act  does  not  purport  to  be,  nor  is 
it,  in  every  instance,  a  codification  of  the 
then  existing  law.  Some  of  its  provisions 
are  declaratory  of  the  existing  law,  while 
others  alter  and  change  the  law  as  thereto- 
fore declared.  In  Rockford  v.  Springfield 
First  Nat.  Bank,  77  Ohio  St.  311,  83  N.  E. 
392,  14  L.R.A.(N.S.)  842,  it  was  held 
that  by  force  of  certain  provisions  of  the 
negotiable  instruments  act  the  law  on  the 
subject  there  under  consideration  was 
changed. 


Section  8294  reads  as  follows:  "A  check 
does  not  of  itself  operate  as  an  assignment 
of  any  part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank,  and  the  bank  is 
not  liable  to  the  holder  unless  and  until  it 
accepts  or  certifies  the  check."  This  we 
think  is  intended  to  cover  the  liability  of 
a  bank  to  the  holder  of  a  check,  and  he  can 
recover  from  the  bank  only  when  he  brings 
himself  within  the  provisions  of  this  statute. 
If  a  check  is  neither  accepted  [410]  nor 
certified  there  is  no  liability  on  the  part 
of  the  bank  to  the  holder.  There  is  no 
claim  made  that  the  checks  in  question  here 
were  certified.  But  it  is  insisted  by  counsel 
for  defendant  in  error,  and  it  was  the  hold- 
ing of  the  court  of  appeals,  that  when  the 
bank  stamped  "The  Elyria  Savings  &  Bank- 
ing Co.  Paid.  Sept,  10,  1909  £.  M.  Rice, 
Cashier,"  and  charged  the  same  to  the  ac- 
count of  the  drawer,  there  was  an  acceptance 
and  the  banking  company  thereby  became 
liable  to  the  rightful  holder.  It  is  the  settled 
law  that  a  bank  is  obliged  to  pay  on  the 
order  of  the  drawer  to  the  person  named 
in  the  check.  It  must  follow  the  order  with 
the  utmost  strictness.  If  it  pay  upon  a 
forged  indorsement,  the  check  cannot  be 
charged  against  the  drawer,  unless  the  bank, 
upon  some  principle  of  estoppel  or  on  account 
of  some  negligence  chargeable  to  the  drawer, 
might  claim  protection.  So  that  as  between 
these  two  parties,  the  drawer  and  drawee, 
there  was  no  payment.  In  the  negotiable 
instruments  act  it  is  provided  that  the  pro- 
visions applicable  to  a  bill  of  exchange  pay- 
able on  demand  apply  to  a  check.  Section 
8290.  Section  8237  provides  that  the  accept- 
ance of  a  bill  of  exchange  is  the  signification 
of  the  drawee  of  his  assent  to  the  order  of 
the  drawer,  but  it  further  provides  that  the 
acceptance  must  be  in  writing  and  signed 
by  the  drawee  and  it  must  not  express  that 
the  drawee  will  perform  his  promise  by  any 
other  means  than  the  payment  of  the  money. 
Under  the  negotiable  instruments  act  accept- 
ance means  an  acceptance  completed  by  de- 
livery or  notification.  Section  8295.  Did 
the  stamping  of  [411]  the  checks  in  question 
amount  to  an  acceptance  as  contemplated  by 
this  statute?  Payment  is  the  natural  and 
legitimate  end  of  a  check.  Acceptance  is 
essentially  different.  As  has  been  said,  it 
is  the  beginning  of  the  active  career  of  the 
instrument  and  there  is  added  to  its  original 
vitality  a  new  element  of  force  and  strength 
calculated  to  prolong  its  existence  and  widen 
its  sphere  of  usefulness.  Acceptance  con- 
templates a  promise  on  the  part  of  the  drawee 
to  do  something.  Where  there  is  an  accept- 
ance a  contractual  relation  arises  between  the 
drawee  and  the  holder.  The  stamping  of 
these  two  checks  by  the  bank  and  the  charg- 
ing of  them  to  the  account  of  the  drawer  was 
certainly  not  an  acceptance  within  the  mean- 
ing of  these  provisions. 
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Counsel  for  defendant  in  error  rely  upon 
the  case  of  Dodge  v.  National  Exch.  Bank,  20 
Ohio  St.  234,  5  Am.  Rep.  648,  and  30  Ohio 
St.  1,  as  decisive  of  the  case  at  bar.  In  the 
Dodge  case  (30  Ohio  St.  5)  this  language  is 
used:  "The  postmaster,  by  drawing  and 
delivering  the  check  in  question,  in  payment 
of  plaintiff's  vouchor,  set  apart  and  ap- 
propriated for  the  plaintiff's  use  so  much 
of  his  funds  in  defendant's  hands  as  would 
be  necessary  for  Its  payment.  This  act  of 
appropriation  the  plaintiff  conclusively  rati- 
fied by  bringing  this  action.  The  defendant 
also  assented  to  this  appropriation,  by  accept- 
ing his  check,  by  a^^suming  to  pay  it,  and  by 
claimiug  and  receiving  credit  from  the  draw- 
er for  its  payment."  It  was  upon  the 
theory  that  the  drawing  and  delivering  of 
the  check  operated  as  an  assignment  pro 
tanto  of  the  [412]  funds  of  the  drawer  in 
the  bank  that  the  Dodge  case  was  decided. 
This  doctrine  was  not  recognized  in  a  later 
Ohio  case  Covert  v.  Rhodes,  48  Ohio  St.  66, 
27  N  E.  94,  where  it  was  held  that  a  check 
does  not  of  itself  operate  as  an  assignment 
of  any  part  of  the  funds  to  the  credit  of  the 
drawer  with  the  bank.  But  whether  or  not 
that  was  the  law  in  Ohio  prior  to  the  adop- 
tion of  the  negotiable  instruments  act  is 
unimportant.  It  is  not  the  law  now.  The 
rule  announced  in  the  Dodge  case  has  been 
discarded,  and  it  is  expressly  provided  in 
Section  8294  that  a  check  does  not  of  itself 
operate  as  an  assignment  of  any  part  of  the 
funds  to  the  credit  of  the  drawer  with  the 
bank.  In  view  of  the  provisions  of  the  nego- 
tiable instruments  act  we  cannot  adhere  to 
the  rule  announced  in  the  Dodge  case. 

Seventh  Nat.  Bank  v.  Cook,  73  Pa.  St.  483, 
13  Am.  Rep.  751,  and  Pickle  v.  Muse,  88 
Tenn.  380,  12  S.  W.  919,  17  Am.  St.  Rep. 
900,  7  L.R.A.  93,  are  cited  by  counsel  for 
defendant  in  error  in  support  of  their  con- 
tention. In  these  cases  it  was  held  that 
where  a  bank  pays  on  a  forged  indorsement 
the  true  payee  can  maintain  an  action  against 
the  bank.  At  the  time  these  cases  were  de- 
cided the  negotiable  instruments  act  had  not 
been  adopted  by  Pennsylvania  or  Tennessee, 
and  we  doubt  very  much  whether  the  courts 
of  those  two  states  would  follow  this  holding 
in  the  face  of  its  provisions. 

In  Baltimore,  etc.  R.  Co.  v.  Alexandria 
First  Nat.  Bank,  102  Va.  753,  47  S.  E.  837, 
the  facts  were  very  similar  to  those  in  the 
case  here.  The  court  interpreted  certain  sec- 
tions of  the  Virginia  code  which  are  identical 
with  Sections  8237,  8290  and  8294,  supra. 
The  court  used  this  language,  which  is  in 
point  here: 

[413]  "Now,  if  there  be  any  virtue  in  that 
law,  the  checks  in  question  did  not  assign 
to  the  holder  the  funds,  or  any  part  thereof, 
Ann.  Cas.  1917D — 67. 
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of  their  respective  drawers  on  deposit  with 
the  defendant;  nor  could  it  have  that  effect 
unless  and  until  the  checks  were  certified,  and 
section  185  expressly  declares  that  the  pro- 
visions of  that  act,  with  respect  to  bills  of 
exchange  payable  on  demand,  shall  apply  with 
equal  force  to  checks;  and  turning  to  section 
132,  already  quoted,  we  find  that  the  accept- 
ance must  be  in  writing  and  signed  by  the 
drawee  in  order  to  constitute  a  cause  of  ac- 
tion by  the  holder  against  the  bank. 

"This  opinion  might  be  greatly  prolonged 
by  citation  of  conflicting  cases,  and  a  discus- 
sion of  the  discordant  views  entertained  by 
courts  and  text-writers  of  the  greatest  ability 
upon  these  questions;  but  the  object,  as  we 
understand  it,  of  the  codification  of  the  law 
with  respect  to  negotiable  instruments  was 
to  relieve  the  courts  of  this  duty,  and  to 
render  certain  and  unambiguous  that  which 
bad  theretofore  been  doubtful  and  obscure, 
so  that  the  business  of  the  commercial  world, 
largely  transacted  through  the  agency  of  ne- 
gotiable paper,  might  be  conducted  in  obe- 
dience to  a  written  law  emanating  from  a 
source  whose  authority  admits  of  no  ques- 
tion." 

Counsel  for  defendant  in  error  say  that  in 
the  Virginia  case  it  does  not  appear  that  the 
checks  there  were  stamped  as  they  were  in 
the  case  at  bar,  and  had  they  been  a  different 
conclusion  might  have  been  reached  by  the 
court.  It  does  appear,  however,  that  the 
amounts  of  the  checks  were  [414]  charged  to 
the  account  of  the  drawers  and  the  same  re- 
turned on  settlement  of  their  accounts  witli 
the  bank.  The  stamping  of  the  two  checks 
in  the  present  case  was  simply  a  method 
adopted  by  the  bank  for  cancelling  or  extin- 
guishing the  checks.  See  also  Clark  v.  War- 
ren Sav.  Bank,  31  Pa.  Super.  Ct.  647. 

We  call  attention  to  Section  11225-1,  Gen- 
eral Code.  This  section  was  passed  in  1911, 
several  years  after  the  adoption  of  the  nego- 
tiable instruments  act.  It  fixes  the  time 
within  which  an  action  may  be  brought 
against  a  bank  on  account  of  the  payment  on 
a  forged  or  raised  check.  This  language  is 
used:  "No  bank  which  has  paid  and  charged 
to  the  account  of  a  depositor  any  money  on 
a  forged  or  raised  check  issued  in  the  name 
of  said  depositor  shall  be  liable  to  said  de- 
positor for  the  amount  paid  thereon  unless,'' 
etc. 

It  is  to  be  observed  that  the  only  liability 
mentioned  is  the  liability  of  the  bank  to  the 
depositor.  No  mention  is  made  of  the  holder 
or  payee  of  the  forged  check. 

We  are  of  the  opinion  that  when  the  legis- 
lature enacted  Section  8294  it  intended  to 
cover  the  subject  of  the  liability  of  a  bank 
to  the  holder  of  a  check.  It  prescribed  when 
and  when  only  there  is  a  liability  to  the 
holder.      In    the   absence    of   the   conditions 
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therein  prescribed  no  right  of  action  exists 
in  favor  of  the  holder.  In  the  present  case, 
the  checks  in  question  not  having  been  cer- 
tified or  accepted  within  the  meaning  of  Sec- 
tion 8294,  there  was  no  right  of  action  on 
the  part  of  the  defendant  in  error  against 
tlie  banking  company,  [415]  and  the  court  of 
common  pleas  was  correct  in  directing  a  ver- 
dict in  favor  of  the  latter  company. 

Judgment  of  the  court  of  appeals  reversed 
and  that  of  the  common  pleas  affirmed. 

Johnson,  Donaliue  and  Matthias,  JJ.,  con- 
cur. 


NOTE. 

Liability  of  Bank  to  True  Holder  or 
Payee  of  Cheek  Paid  oa.  Forged  In- 
dorsement. 

View  that  Bank  Is  Liable: 

Drawee  Bank,  1058. 

Intervening  Bank,   1062. 
View  that  Bank  Is  Not  Liable: 

In  General,  1066. 

Under  Negotiable  Instruments  Act,  1067. 


View  that  Batik  I8  JAdble. 
Drawee  Bank. 

Tliere  is  a  conflict  of  opinion  as  to  the 
right  of  the  payee  or  holder  of  a  bank  check 
whose  indorsement  thereon  has  been  forged, 
after  payment  of  the  cheek  by  the  bank  on 
which  it  was  drawn  on  such  forged  indorse- 
ment, to  maintain  an  action  thereon  against 
the  drawee  bank. 

In  some  jurisdictions  it  is  well  settled  that 
the  true  holder  or  payee  of  a  bank  check  may 
sue  the  drawee  bank  which  has  paid  the  pro- 
ceeds of  the  check  to  another  on  the  forged 
indorsement  of  the  payee's  name.  The  reason 
given  for  this  rule  is  that  the  payment  of 
the  check  bearing  the  forged  indorsement  by 
the  drawee  bank  constitutes  in  law  an  ac- 
ceptance of  the  check  and  an  assignment  of 
the  proceeds  by  the  drawer,  and  that  a  re- 
covery against  the  bank  by  the  true  payee 
may  then  be  had  as  for  money  had  and  re- 
ceived or  in  conversion  for  an  amount  equal 
to  the  amount  due  on  the  check. 

England, — Arnold  v.  Cheque  Bank,  1  C.  P. 
D.  678,  45  L.  J.  C.  PI.  562,  34  L.  T.  N.  S. 
729,  24  W.  R.  759.  See  also  Kleinwort  v. 
Comptoir  Nat.  D'Escompte,  etc.  [1894]  2  Q. 
B.  D.  157.  Compare  Matthiessen  v.  London, 
etc.  Bank,  5  C.  P.  D.  7. 

Canada. — Hinton  Electric  Co.  v.  Montreal 
Bank,  9  British  Columbia  545. 

California, — Survey  v.  Wells,  5  Cal.  124. 

Illinois. — Findlay  v.  Corn  Exch.  Nat.  Bank, 
166  111.  App.  57.     See  also  Bcattie  v.  Na- 


tional Bank,  174  111.  571,  51  N.  E.  602,  66 
Am.  St.  Kep.  318,  43  L.R.A.  654;  Jackson 
Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank^ 
199  III.  151,  65  N.  E.  136,  93  Am.  St  Rep. 
113,  59  L.R.A.  657.  Compare  Rauch  v.  Bank- 
ers' Nat.  Bank,  143  111.  App.  626. 

Indiwna^ — Indiana  Nat.  Bank  v.  Holtsclaw, 
98  Ind.  85.  Compare  Hamilton  Nat.  Bank  v. 
Nye,  37  Ind.  App.  464,  77  N.  E.  295,  117  Am. 
St.  Rep.  333. 

Kentucky. — See  Henderson  Trust  Co.  ▼. 
Ragan,  62  S.  W.  848,  21  Ky.  L.  Rep.  601. 

Louiaiaaia. — Vanbibber  v.  Louisiana  Bank^ 
14  La,  Ann.  481,  74  Am.  Dec.  442. 

Minnesota. — McFadden  v.  Follrath,  114 
Minn.  85,  130  N.  W.  542,  37  L.R.A.(N.S.)  201. 

Mississippi. — Thomas  v.  Gulfport  First 
Nat.  Bank,  101  Miss.  600,  58  So.  478,  39 
L.R.A.(N.S.)   355. 

New  Jersey. — Buckley  v.  Jersey  City  Sec- 
ond Nat.  Bank,  35  N.  J.  L.  400,  10  Am.  Rep. 
249. 

New  York. — Johnson  v.  Hoboken  First  Nat 
Bank,  6  Hun  124,  affirmed  68  N.  Y.  616  mem.; 
Graves  v.  American  Exch.  Bank,  17  N.  Y. 
205;  Salomon  v.  State  Bank,  28  Misc.  324, 
59  N.  Y.  S.  407 ;  Adler  v.  Broadway  Bank,  30 
Misc.  382,  62  N.  Y.  S.  402;  Laue  v.  Naffer, 
5  N.  Y.  S.  421.  See  also  Szwento  Juozupo, 
etc.  V.  Manhattan  Sav.  Inst.  164  N.  Y.  S.  498. 

Pennsylvama. — Seventh  Nat.  Bank  v.  Cook, 
73  Pa.  St.  483,  13  Am.  Rep.  751.  Compare 
Clark  v.  Warren  Sav.  Bank,  31  Pa.  Super, 
a.  647. 

Tennessee. — Pickle  v.  Muse,  88  Tenn.  380, 
12  S.  W.  919,  17  Am.  St.  Rep.  900,  7  L.R.A. 
93;  Farmer  v.  People's  Bank,  100  Tenn.  187, 
47  S.  W.  234;  Knoxville  Water  Co.  v.  East 
Tennessee  Nat.  Bank,  123  Tenn.  364,  131  S. 
W.  447.  See  also  Chism  v.  New  York  First 
Nat  Bank,  96  Tenn.  641,  36  S.  W.  387,  54 
Am.  St.  Rep.  863,  32  L.R.A.  778. 

Texas. — See  Texas  Seating  Co.  v.  Farmers', 
etc.  Nat.  Bank,  134  S.  W.  807. 

In  Vanbibber  v.  Louisiana  Bank,  14  La. 
Ann.  481,  74  Am.  Dec.  442,  the  court  said: 
"The  bank  holds  the  money  of  its  depositors 
subject  to  be  checked  for  as  their  agent. 
When  then,  tlie  bank  receives  a  check,  in- 
structing them  to  pay  a  certain  part  of  the 
deposit  of  the  drawer  to  a  third  party,  and 
the  bank  agrees  so  to  do  by  its  general  cus- 
tom, and  by  undertaking  to  pay  it  upon  the 
supposed  indorsement  of  the  third  party,  the 
amount  of  money  represented  by  the  check, 
and  on  deposit  as  that  of  the  drawer,  becomes 
(*o  instanti  the  property  of  the  payee,  and  ilu* 
bank  from  the  moment  it  undertakes  so  to 
pay  the  check  holds  the  amount  of  the  check 
as  the  agent  of  the  payee,  and  is  responsible 
to  the  payee,  as  his  agent,  if  he  pays  it 
upon  a  forged  indorsement.  The  bank  al5c 
holds  the  amount  of  the  check  as  the  a?ent 
of  the  drawer,  and  undertakes,  as  his  agent, 
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to  hold  the  amount  of  the  check  no  longer 
as  the  agent  of  the  drawer,  hut  as  that  of  the 
payee;  so  that,  either  the  drawer  or  the  payee 
«an  maintain  an  action  against  the  bank, 
unless  one  of  them  has  deprived  himself  of 
the  right  by  some  action  of  his  own." 

In  Laue  v.  Nuffer,  5  N.  Y.  8.  421,  an  ac- 
tion by  the  payee  of  a  certified  check,  the 
court  said:  ''The  bank,  having  paid  the 
check  on  a  forged  or  unauthorized  indorse- 
ment, in  law  became  liable  to  the  plaintiff 
as  the  legal  owner  of  the  check  for  the 
amount  so  paid,  whether  on  the  theory  of 
conversion  or  for  its  failure  to  pay  to  the 
plaintiff  the  money  rightfully  due  to  him  on 
the  check,  it  is  unnecessary  to  consider,  as  the 
distinction  affects  the  form  of  the  remedy 
rather  than  the  right  of  action." 

In  Findlay  v.  Corn  Exch.  Nat.  Bank,  166 
111.  App.  57,  it  was  held  that  where  a  bank 
paid  a  check  on  the  forged  indorsement  of 
the  payee's  name,  the  right  of  action  on  the 
vAieck  or  the  fund  represented  by  the  check 
was  vested  in  the  payee.  But  compcire  Ranch 
V.  Bankers'  Nat.  Bank,  143  111.  App.  625, 
wherein  it  was  held  that  while  since  the 
passage  of  the  negotiable  instruments  act  of 
June  5,  1007*  a  bank  was  not  liable  in  any 
case  to  the  holder  of  a  check  drawn  on  it 
unless  and  until  it  accepted  or  certified  the 
same,  prior  to  the  passage  of  that  act,  the 
payment  by  a  bank  of  a  check  on  a  forged 
indorsement  did  not  thereby  constitute  an  ac- 
ceptance and  so  make  it  liable  to  the  true 
owner. 

Whether  there  has  been  an  acceptance  of 
a  check  bearing  a  forged  indorsement,  there- 
by establishing  privity  of  contract  and  enti- 
tling the  payee  to  sue,  has  been  held  to  de- 
pcrnd  on  the  evidence  tending  to  prove  an  ac- 
ceptance in  each  particular  case.  Pickle  v. 
Muse,  88  Tenn.  380,  12  S.  W.  ftl9,  17  Am. 
St.  Rep.  900,  7  L.R.A.  93,  wherein  the  court 
said:  "We  agree  that,  for  want  of  privity, 
the  holder  of  a  check  cannot  recover  upon  it 
against  the  bank  unless  he  can  show  an  ac- 
ceptance. The  question  presented  is  as  to  tho 
weight  to  be  attached  to  certain  acts  done  by 
the  bank,  and  the  inferences  fairly  to  be 
drawn  from  these  acts.  Where  a  bank  has 
negliorently  paid  a  check  to  an  improper  per- 
son, it  would  seem  that,  in  good  conscience, 
the  true  owner  and  payee  ought  not  be  re- 
mitted to  his  action  against  a  possibly  insol- 
vent drawer,  for  thereby  he  may  lose  his  debt 
altogether.  A  l^al  principle,  however,  stands 
in  his  way,  in  that  there  is  no  privity  be- 
tween himself  and  the  bank  until  the  bank 
has  assented  to  the  order  of  the  drawer  re- 
quiring it  to  pay  the  holder  of  the  check  the 
sum  of  money  named.  This  assent,  which  is 
necessarv  before  there  is  any  contract  relsr 

•  4' 

lion  between  the  holder  of  the  check  and  the 
bank,  is  what  is  meant  by  acceptieince.    This 
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assent  need  not  be  by  an  indorsement  of 
*good*  across  the  check,  or  by  any  other  par- 
ticular words,  either  in  writing  or  oral.  The 
question  of  assent  or  acceptance  is  one  of 
fact,  and  may  be  made  out  by  any  of  the 
methods  by  which  a  fact  is  proven.  Did  the 
defendant  bank  assent  to  the  direction  of  its 
customer  to  pay  out  of  his  funds  on  deposit 
the  sum  named  in  this  check  ?  If  so,  to  whom 
did  it  assent  to  pay  this  sum?  The  answer 
is  found  by  inspection  of  the  check.  If  it 
assented  to  pay  this  check,  it  undertook  and 
assumed  to  pay  it  to  Thomas  Pickle,  or  upon 
his  order.  Now,  the  facts  which  are  relied 
upon  as  making  out  such  an  assent  to  the 
direction  of  the  drawer  of  this  check  as  to 
bring  complainant  into  privity  with  the  bank, 
are  that  it  received  and  retained  the  check, 
and  that  it  has  charged  the  check  to  the 
account  of  the  drawer  and  settled  with  him, 
deducting  the  amount  of  this  check.  Now, 
where  a  bank  certifies  a  check  as  'good,'  it  is 
not  only  authorized,  but  good  banking  would 
require  that  such  check  should  be  then 
charged  up  to  the  account  of  the  drawer  as 
so  much  of  his  funds  which  they  have  obli- 
gated themselves  to  pay  upon  that  check.  Of 
course,  if  the  check  is  never  paid,  or  is  re- 
turned, the  drawer  would  be  credited.  The 
debiting  of  this  check  to  the  account  of  the 
drawer  would  then  mean  only  one  of  two 
things:  that  this  check  has  been  paid  as  or- 
dered, or  that  the  fund  is  held  subject  to  the 
demand  of  the  payee.  The  bank  must  be 
taken  to  have  assented  to  pay  it  as  directed 
— that  is,  to  the  payee  or  his  order.  That  it 
has  assented  to  the  payment  of  this  check  is, 
we  think,  to  be  inferred  from  the  retention 
of  the  check  when  presented  at  its  counter, 
and  the  subsequent  charge  of  the  check  to 
the  drawer.  Upon  this  charge  to  the  drawer 
we  predicate  its  assent  or  acceptance.  It  had 
no  right  to  charge  it  to  the  drawer  and  to 
settle  his  account,  unless  it  had  either  paid 
the  check  to  the  payee  named  in  the  check 
or  on  his  order ;  or,  having  accepted  the 
check,  held  the  fund  of  the  drawer  subject 
to  the  demand  of  the  payee.  It  has  not  paid 
the  check;  it  must  therefore  be  held  to  hold 
the  amount  of  the  check  for  the  payee.  It 
cannot  escape  this  consequence  by  saying  that 
what  it  has  done  in  receiving  the  check  and 
in  paying  it,  and  in  debiting  to  the  account 
of  the  drawer,  is  all  through  mistake.  That 
would  be  to  suffer  it  to  escape  the  conse- 
quences of  its  own  mistake  by  pleading  its 
own  negligence  as  a  defense.  To  allow  it  to 
plead  its  own  negligence  in  answer  to  the 
natural  inference  from  its  receipt  and  reten- 
tion of  this  check,  and  its  subsequent  charge 
to  the  drawer,  might  enable  it  to  shelter 
itself  behind  the  to<;hnica1  defense  of  want 
of  privity;  but,  on  the  other  hand,  it  may 
result  in  the  loss  to  complainant  of  his  debt 
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by  remitting  him  to  his  acikn  againtt  his 
original  debtor,  whom  he  may  be  unable  to 
•coerce  into  payment.  We  think  there  is  no 
inequity  in  holding  the  bank  to  the  inference 
that  it  has  accepted  this  check,  springing  out 
of  the  fact  that  it  has  charged  it  up  to  ther 
account  of  the  drawer." 

In  Seventh  Nat.  Bank  v.  Cook,  73  Pa.  Bt. 
483,  13  Am.  Rep.  751,  the  court  declared  that 
the  act  of  a  bank  in  mistakenly  paying  out 
money  on  a  check  on  which  the  name  of  the 
payee  had  been  indorsed  by  anoUier  without 
authority  amounted  to  an  acceptance,  say- 
ing :  "It  is,  in  fact,  an  acceptance,  and  binds 
the  bank  as  a  certified  check  does.  'It  is 
tantamount  to  an  acceptance  of  the  draft/" 
However,  in  Clark  v.  Warren  Sav.  Bank,  31 
Pa.  Super.  Ct.  647,  the  court,  while  holding 
the  decision  in  Seventh  Nat.  Bank  v.  Cook, 
supra,  to  be  binding,  dissented  most  strongly 
therefrom,  saying:  "Payment  and  accept- 
ance, in  the  commercial  world,  are  essentially 
different  things.  The  former  is  the  nstaral, 
legitimate  end;  the  latter  is  often  but  the 
•beginning  of  the  active  career  of  a  negotiable 
instrument.  When  a  bill  has  been  paid  it» 
mission  has  been  fully  accomplished,  it  i» 
dead  and  useless:  and  this  is  not  only  the 
result,  but  the  object  of  payment.  But  by 
acceptance  there  is  added  to  its  original  vital- 
ity a  new  element  of  force  and  strength  cal- 
'Culated  to  prolong  its  existence  and  widen 
its  sphere  of  usefulness;  and,  as  before,  this 
is  not  a  merely  casual  incident,  but  the  very 
purpose  of  the  act  of  acceptance.  The  two 
tilings  being  thus  radically  different  it  is 
Jiaxd  to  see  how  an  attempt  to  pay  can  be 
construed  as  an  intent  to  accept.  Moreover, 
the  contract  of  a  bank  with  its  depositor  is 
a  simple  one.  It  undertakes  to  safely  keep 
his  money  and  pay  it  out  only  upon  his  de- 
mand made  in  the  manner  and  form  sanc^ 
tioned  by  the  long-established  usage  of  the 
^.lommercial  world.  And  the  payment  must 
be,  at  the  peril  of  the  bank,  in  exact  accord 
with  the  tenor  of  the  demand.  When,  there- 
iore,  a  bank  hands  over  its  counters  the 
money  called  for  by  a  check  to  which  the 
name  of  the  drawer  or  payee  has  been  forged, 
it  pays  out  its  own  money  and  not  its  de- 
positor's, because  the  sole  condition  upon 
which  it  could  disburse  the  latter  does  not 
exist.  It  has  attempted  to  pay  its  debt  to 
its  depositor,  but  the  attempt  has  been  ren- 
dered ineffectual  by  its  own  negligence  or 
mistake,  and  the  consequences  of  such  error 
must  be  borne  by  itself;  they  cannot  be 
visited  upon  either  the  depositor  or  payee 
who  were  in  no  wise  responsible  for  it.  Con- 
vincing as  the  line  of  reasoning  would  seem 
to  be  when  fully  developed  and  strongly 
stated,  as  it  has  been  by  the  Supreme  Court 
of  the  United  States  in  Washington  First 
Nat.   Bank  v.   Whitman,   94  U.   S.   343   [24 


tf.  S.  (L.  ed.)  229],  yet,  for  the  ptfrpo^'  tfi 
determining  whether  or  not  the  acts  »f  the 
appellant  bank  amounted  to  an  acceptaiMe  of 
the  check,  we  must  regard  it  as  conclusivrijy 
answered  by  the  c»se  of  Seventh  Nat.  Bank 
V.  Cook,  73  Pa.  St.  483.  In  that  cajse,  upon 
a  state  of  facts  precisely  similar  to  the  one 
now  before  us,  our  supreme  eourt  has  de- 
clared the  act  of  a  bank,  in  mistakenly  paying 
ofit  money  on  a  check  on  which  the  name  of 
the  payee  was  indorsed,  by  another  without 
authority,  amounted  to  an  acceptsnce  of  the 
cheek.  'It  is,  in  fact,  an  acoeptaDoe,  and 
binds  the  bank  as  a  certified  check  does.  "It 
is  tantamount  to  an  acceptance  of  the  draft."  * 
We  think  we  may  properly  say,  without  being 
accused  of  any  want  of  respect  for  the  au- 
thority of  the  high  tribunal  uttering  that 
judgment,  that  the  opinion  delivered  does  not 
disclose  any  satisfactory  reason  for  the  con- 
clusion reached.  The  judgment  seems  to  be 
rested  on  a  single  sentence  taken  from  the 
opinion  of  Mr.  Justice  Davis  in  Bank  of  Re- 
public V.  Millard,  10  Wall.  152  [19  U.  S. 
(L.  ed.)  897].  In  that  case  it  waa  distinctly 
held  that  the  payee  in  a  cheek,  which  the 
bank  had  mistakenly  undertaken  to  pay  on 
an  unauthorized  indorsement,  could  not  main- 
tain an  action  against  the  bank,  and  the  judg- 
ment he  had  recovered  in  the  court  below  was 
reversed.  This  waa  the  only  point  decided. 
No  question  arose  as  to  the  result  that  would 
follow  had  the  bank,  later  on,  balanced  the 
book  of  its  depositor,  taken  credit  therein  for 
the  money  so  paid  out,  and  returned  the 
check  as  paid  and  canceled  to  the  drawer. 
No  such  facts  were  presented  by  that  record. 
It  is  true  the  eminent  jurist  who  delivered 
the  opinion  in  that  case  uttered  a  carefully 
guarded  suggestion  as  to  the  result  that 
might  flow  from  such  facts,  had  they  been 
established.  This,  we  think,  cannot  be  re- 
garded as  more  than  dictum  merely,  espe- 
cially in  the  light  of  the  later  case  of  Wash- 
ington First  Nat.  Bank  v.  Whitman,  supra. 
In  that  case  the  exact  point  was  raised  and 
decided  and  it  was  again  held,  following 
Bank  of  Republic  v.  Millard  to  that  extent, 
that  a  payee  in  a  eheck  could  not  maintain 
an  action  against  the  bank  because  the  latter 
had  paid  out  the  money  called  for  by  the 
check  on  an  unauthoriaed  indorsement  of  the 
name  of  the  payee.  But  the  ease  goes  much 
farther.  The  record  presented  the  exact  state 
of  facts  contemplated  in  the  suggestion  of 
Mr.  Justice  Davis  quoted,  and  apparently  re- 
lied on  in  Seventh  Nat.  Bank  v.  Cook,  supra: 
but  the  court  clearly  held  that  neither  the 
payment  of  the  money  by  the  bank,  und<>r 
such  circumstances,  nor  the  subsequent  entry 
of  the  eheck  in  the  depositor's  book  and  it» 
return  to  him  as  a  canceled  eheck,  amounted 
to  an  acceptance  of  the  cheek  by  the  bank, 
nor  did  such  acts  disclose  any  intention  to 
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accept.  On  the  contrary,  the  entire  conduct 
of  the  bank  evidenced  an  intent  to  do  a  very 
different  thing,  viz.,  to  pay  the  check.  The 
bank  paid  out  its  money  on  the  mistaken  as- 
sumption that  it  had  before  it  a  proper  de- 
mand of  its  depositor;  it  afterwards  charged 
up  and  returned  the  check  on  a  like  assump- 
tion that  it  had  actually  paid  the  check. 
But  these  mistakes  affected  neither  the  de- 
positor nor  the  payee.  *It  is  further  con- 
tended that  such  an  acceptance  of  the  check 
as  creates  a  privity  between  the  payee  and 
the  bank  is  established  by  the  payment  of  the 
amount  of  this  check  in  the  manner  described. 
This  argument  is  based  upon  the  erroneous 
assumption  that  the  bank  has  paid  this  check. 
If  this  were  true,  it  would  have  discharged 
all  of  its  duty  and  there  would  be  an  end  of 
the  claim  against  it.  The  bank  supposed  it 
had  paid  the  check,  but  this  was  an  error. 
.     .  Its  pretended  payment  did  not  di- 

minish the  funds  of  the  drawer  in  the  bank, 
or  put  money  in  the  pocket  of  the  person 
entitled  to  the  payment.  The  state  of  the 
account  was  the  same  after  the  pretended 
payment  aa  it  was  before.'  Washington 
First  Nat.  Bank  v.  \Vhitman,  94  U.  S.  343  [24 
U.  S.  (L.  ed.)  229].  It  is  clear,  therefore, 
that  the  case  of  Seventh  Nat.  Bank  v.  Cook 
finds  no  support  in  the  decisions  of  the  Su- 
preme Court  of  the  United  States  in  like 
cases.     .  .     Although   it  thus  seems  to 

stand  unsupported  and  alone,  it  must  still 
stand  for  ns  as  declaratory  of  the  law  of 
Pennsylvania.  We  can  neither  reverse  nor 
ignore  it.  We  must  follow  it  as  far  as  it 
actually  goes,  but  we  are  unwilling  to  stretch 
its  doctrine  so  as  to  carry  us  a  step  farther 
in  that  direction.  .  .  .  We  are  now  asked 
to  say  that  the  mistake  of  the  bank  in  pay- 
ing out  the  money  without  the  indorsement 
of  the  payee,  and  its  subsequent  and  conse- 
quent charging  of  the  check  against  the  ac- 
count of  the  drawer,  not  onlv  amounted  to 
an  acceptance  of  the  check  by  matter  in  pais, 
but  to  an  acceptance  in  writing  signed  by  the 
acceptor.  This  we  are  unable  and  unwilling 
to  do.  To  so  hold  would  be  to  attempt,  with- 
out warrant,  to  evade  the  clearly  expressed 
mandate  of  the  legislature.  The  case  of 
Seventh  Nat.  Bank  v.  Cook,  so  often  referred 
to,  furnishes  no  support  for  the  conclusion  we 
are  now  asked  to  adopt,  whilst  sound' reason 
and  high  authority  unite  to  lead  us  in  the 
other  direction.  .  .  .  We  therefore  hold 
that  the  evidence  in  this  case  wholly  fails  to 
establish  that  the  bank  ever  became  bound  as 
an  acceptor  of  the  check  and  consequently 
that,  in  so  far  as  this  action  rests  on  an  al- 
leged acceptance,  the  plaintiffs  have  no  right 
to  maintain  it.*' 

It  has  been  held  that  an  indorsement  by  a 
person  bearing  the  same  name  as  the  payee 
is  a  forgery  and  therefore  that  payment  to 
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such  a  person  will  not  relieve  the  bank  from 
liability  to  the  true  payee.  Indiana  Nat. 
Bank  v.  Holtsclaw,  98  Ind.  85;  Thomas  v. 
Gulfport  First  Nat.  Bank,  101  Miss.  500,  58 
So.  478,  39  L.R.A.(N.S.)  356;  Graves  v. 
American  Ezch.  Bank,  17  N.  Y.  205.  See 
also  Mead  v.  Young,  4  T.  R.  28,  100  Eng. 
Rep.  (Reprint)  876;  Beattie  v.  National 
Bank,  174  111.  571,  61  N.  E.  602,  66  Am.  St. 
Rep.  318,  43  L.R.A.  654.  Compare  Meyer  v. 
Indiana  Nat.  Bank,  27  Ind.  App.  354,  61 
N.  E.  596. 

In  Thomas  v.  Gulfport  First  Nat.  Bank, 
supra,  the  court  said:  "There  seems  to  be 
little  dissent  in  the  authorities;  almost,  if 
not  quite  all,  the  authorities  holding  that 
under  such  circumstances  the  party  paying 
the  check  to  the  one  forging  the  indorsement 
is  not  protected.  Under  such  circumstances, 
it  is  nothing  but  a  forgery.  The  true  owner 
of  the  check  is  not  placed  beyond  the  pro- 
tection of  the  law  because  some  unscrupulous 
person  of  the  same  name  lives  in  the  same 
town  with  him.  The  true  owner  has  never 
parted  with  his  title,  and  his  property  is  not 
to  be  taken  away  from  him  without  his  con- 
sent merely  because  the  check  happens  to  fall 
into  the  hands  of  another  of  the  same  name. 
Banks  taking  checks  must  know  the  true  par- 
ties claiming  to  own  them — in  fact,  who  do 
own  them — and  they  act  at  their  peril. 
Where  there  are  two  or  more  persons  of  th<; 
same  name,  it  cannot  be  anticipated  that  one 
of  them  will  commit  a  crime  and  forge  the 
name  of  the  other  to  an  instrument  which 
mav  have  accidentailv  come  into  his  hands. 
The  true  owner  of  the  check  was  guilty  of 
no  sort  of  neglect  which  would  operate  as  an 
estoppel  on  him.  .  .  .  It  is  difficult  for 
us  to  understand  by  what  principle  of  right 
a  man  should  have  his  money  or  valuables 
taken  from  him  because  he  has  the  misfor- 
tune, through  no  fault  of  liis  own,  to  have 
the  same  name  as  some  other  person  in  the 
same  town.  It  is  difficult  for  us  to  under- 
stand how  the  true  owner  of  a  draft  may 
lose  his  proper  rights  in  same  by  reason  of 
the  fact  that  it  has  fallen  into  the  hands  of 
another  person  of  the  same  name  and  that 
other  person  has  forged  an  indorsement  of 
his  name  to  the  instrument  and  obtained 
money  for  it  when  the  true  owner  knew 
nothing  about  it." 

Likewise,  in  a  number  of  cases  wherein  it 
appeared  that  the  indorsement  of  the  payee 
was  signed  to  a  check  by  his  agent,  who  was 
without  any  authority  so  to  do,  it  has  been 
held  that  the  payee  might  recover  from  the 
bank,  in  the  absence  of  a  ratification  of  the 
agent's  conduct  or  estoppel  by  reason  of  any 
negligence  or  undisclosed  knowledge  on  his 
part.  Robinson  v.  Winslow  Bank,  42  Ind. 
App.  350,  85  N.  E.  793;  McFadden  v.  Foil- 
rath,  114  Minn.  85,  130  N.  W.  642,  37  L.R.A. 
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(N.S.)  201;  Standard  Steam  Specialty  Co. 
V.  Com  Exch.  Bank,  220  N.  Y.  478,  116  N.  E. 
386,  reversing  judgment  163  App.  Div.  496, 
148  N.  Y.  S.  549,  and  affirming  judgment  84 
Misc.  445,  ]46  N.  Y.  S.  181;  Schmidt  v.  Gar- 
Held  Nat.  Bank,  64  Hun  298,  ]9  N.  Y.  S. 
252,  affirmed  138  N.  Y.  631,  33  N.  E.  1084; 
Adler  v.  Broadway  Bank,  30  Misc.  382,  62 
N.  Y.  S.  402;  Buratein  v.  People's  Trust  Co. 
143  App.  Div.  165,  127  N.  Y.  S.  1092;  Mor- 
rison  v.  Chapman,  155  App.  Div.  609,  140 
N.  Y.  S.  700;  Jackson  v.  McMinnville  Nat. 
Bank,  92  Tenn.  154,  20  S.  W.  802,  36  Am. 
St.  Rep.  81,  18  L.R.A.  663;  Knoxville  Water 
Co.  v.  East  Tennessee  Nat.  Bank,  123  Tenn. 
364,  131  S.  W.  447.  See  also  Brown  v.  Peo- 
ple's Nat.  Bank,  170  Mich.  416,  136  N.  W. 
506,  40  L.R.A.(N.S.)  657;  New  York  Birch, 
etc.  Co.  V.  Bronx  Borough  Bank,  42  Misc. 
31,  85  N.  Y.  S.  657,  affirmed  186  N.  Y.  559, 
79  N.  E.  1112;  Rosenberg  v.  Germania  Bank, 
44  Misc.  233,  88  N.  Y.  S.  952;  Schnabel  v. 
Hanover  Nat.  Bank,  78  Misc.  35,  137  N.  Y.  S. 
727;  Texas  Seating  Co.  v.  Farmers*,  etc.  Nat. 
Bank  (Tex.)  134  S.  W.  807. 

Intervening  Bank. 

With  respect  to  the  liability  of  an  inter- 
vening bank,  which  pays  a  check  on  a  forged 
indorsement  of  the  payee's  name  and  there- 
after collects  the  amount  of  the  check  from 
the  drawer  or  the  drawee  bank  on  the 
strength  of  the  forged  indorsement,  in  several 
instances  the  intervening  bank  has  been  held 
to  be  liable  to  the  payee,  without  comment 
on  the  fact  of  its  being  an  intervening  and 
not  the  drawee  bank.  Indiana  Nat.  Bank  v. 
Holtsclaw,  98  Ind.  86 ;  Buckley  v.  Jersey  City 
Second  Nat.  Bank,  35  N.  J.  L.  400,  10  Am. 
Rep.  249;  Talbot  v.  Rochester  Bank,  1  Hill 
(N.  Y.)  295  (certificate  of  deposit)  ;  John- 
son V.  Hoboken  First  Nat.  Bank,  6  Hun  (N. 
Y.)  124,  affirmed  68  N.  Y.  616  mem.;  Graves 
v.  American  Exch.  Bank,  17  N.  Y.  205; 
Ellery  v.  People's  Bank,  114  N.  Y.  S.  108; 
Farmer  v.  People's  Bank,  100  Tenn.  187,  47 
S.  W.  234:  Knoxville  Water  Co.  v.  East  Ten- 
nessee Nat.  Bank,  123  Tenn.  364,  131  S.  W. 
447.  See  also  Canal  Bank  v.  Albany  Bank, 
1  Hill  (N.  Y.)  287.  To  the  claim  that  the 
action  cannot  be  maintained  for  the  want  of 
privity  between  the  parties,  it  has  been  said 
that,  although  the  check  is  actually  delivered 
to  the  plaintiif,  yet  his  ratification  by  a  de- 
mand on  the  defendant  for  its  proceeds,  by 
suit,  if  not  before,  makes  the  check  his  pr<;p- 
erty,  so  that  when,  without  any  lawful  right, 
the  defendant  converts  it  into  money,  that 
money  stands  in  place  of  the  original  paper, 
and  is  equally  the  property  of  the  plaintiff. 
In  the  one  case  no  more  than  in  the  other 
can  the  defendant  resist  the  right  of  recovery 
of  the  true  owner  on  the  ground  of  want  of 


privity ;  for  the  action  against  the  wrongdoer 
does  not  rest  on  privity,  but  on  the  fact  that 
he  has  intermeddled  with  property  not  his 
own,  and,  asserting  a  hostile  claim,  has  inter- 
fered with  the  lawful  use  and  dominion  of  the 
owner  of  the  property.  Buckley  v.  Jersey 
City  Second  Nat.  Bank,  35  N.  J.  L.  400,  10 
Am.  Rep.  249;  Talbot  v.  Rochester  Bank,  1 
Hill  (N.  Y.)  295;  Farmer  v.  People's  Bank. 
100  Tenn.  187,  47  S.  W.  234.  In  Buckley 
V.  Jersey  City  Second  Nat.  Bank,  supra,  the 
court  said:  "The  plaintifTs  right  to  the 
check  remained  precisely  as  it  was  before  his 
name  was  forged.  The  check,  therefore,  when 
the  defendants  obtained  the  money  on  it,  was 
the  property  of  the  plaintiff,  and  in  that  case 
he  may,  as  we  have  seen,  recover  the  amount 
in  this  action,  as  money  received  by  the  de- 
fendants to  his  use.  The  case  of  Talbot  ▼. 
Rochester  Bank  is  directly  in  point." 

But  in  some  cases  the  right  of  a  payee  to 
maintain  an  action  against  an  interveninfr 
bank  paying  a  check  on  a  forged  indorsement 
of  his  name  has  been  expressly  adjudicated, 
and  the  rule  has  been  laid  down  that  the 
payee  is  entitled  to  a  recovery  as  for  moneys 
had  and  received,  even  though  the  intervening 
bank  fully  pays  over  and  accounts  for  the 
proceeds  of  the  check  to  the  forger  without 
knowledge  or  suspicion  of  the  forgery.  U.  S. 
Portland  Cement  Co.  v.  U.  S.  Nat.  Bank 
(Colo.)  157  Pac.  202,  L.R.A.1917A  145;  Crisp 
V.  State  Bank,  32  N.  D.  263,  155  N.  W.  78. 
Compare  Tibby  Bros.  Glass  Co.  v.  Farmers', 
etc.  Bank,  220  Pa.  St.  ],  69  Atl.  280,  15 
L.R.A.  (N.S.)  519.  Those  cases  are  based  on 
the  theory  that  there  has  been  a  ratification 
by  the  payee  of  the  collection  of  the  check 
from  the  drawer;  that  the  collecting  bank 
can  then  be  held  as  for  moneys  had  and  re- 
ceived, and  that  the  payment  by  the  drawee 
bank  to  the  collecting  bank  with  the  forged 
indorsement  thereon  is  evidence  that  the 
check  has  been  accepted  and  paid  by  the 
drawee  bank,  which  acts  the  payee  ratifies. 

In  U.  S.  Portland  Cement  Co.  v.  U.  S.  Nat 
Bank,  supra,  the  court  said:  "Under  our 
former  decisions  we  agree  that  the  payee  of  a 
check  cannot  sue  the  drawee  until  after  ac- 
ceptance. We  might  also  concede,  if  neces- 
sary, that  the  payment  of  a  check  upon  a 
forged  indorsement  is  not  sufficient  to  give 
the  payee  thereof  a  right  of  action  to  compel 
the  drawee  to  pay  it  over  again  to  him,  for 
by  so  doing  would  be  to  allow  the  act  which 
is  expressly  repudiated  by  the  payee,  so  far 
as  the  payment  is  concerned,  to  be  ratified 
by  him  as  an  acceptance  of  the  check,  but 
not  as  a  payment  of  it;  but  such  is  not  th»' 
case  here.  To  the  contrary,  the  plaintiff 
seeks,  as  we  think  he  has  the  right  to  do,  to 
ratify  the  collection  of  the  check  for  him:  in 
such  case  he  ratifies  the  assumed  payment  of 
it,  and  the  check  la  then  paid;   the  drawee 
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t)ank  and  the  maker  thereof  are  both  released 
irom  paying  it  over  again;  the  payee  would 
be  estopped  from  making  such  claim.  The 
ratification  is  not  upon  the  acceptance  alone 
of  the  check  by  the  drawee  bank,  but  upon 
its  collection  by  the  defendant  in  error  bank 
and  payment  by  the  drawee  bank,  all  of  which 
are  ratified  by  the  payee,  and  the  suit  is  then 
against  the  collecting  bank  as  for  moneys  had 
and  received." 

Also,  in  Crisp  v.  State  Bank,  32  N.  D.  2G3, 
155  N.  W.  78,  it  was  held  that  the  payee  of 
.a  clieck,  which  was  sent  to  her  by  mail,  but 
which  was  intercepted  and  cashed  with  a 
fraudulent  indorsement  thereon  by  her  hus- 
band, might  recover  from  the  intermediate 
bank  which  had  cashed  it  and  had  collected 
the  amount  thereof  from  the  drawee  bank 
through  a  correspondent.  The  court  said: 
"It  is  also  quite  clear  that  if  a  delivery  to 
the  plaintilT  was  in  fact  made  or  must  be 
assumed  the  action  of  trover  will  lie,  since 
the  defendant  bank,  in  order  to  reimburse 
itself  for  the  payment  which  was  made  to  the 
husband,  transmitted  the  check  and  collected 
the  same  from  its  correspondents,  who  in 
turn  collected  it  from  the  drawee  bank.  So, 
too,  it  would  seem  that  a  person  to  whom  a 
check  is  sent  by  mail,  and  which  check  is 
intercepted  and  cashed  with  a  fraudulent  in- 
dorsement thereon  by  a  third  party,  may 
ratify  the  delivery  without  ratifying  the 
forged  indorsement.  This  brings  us  to  the 
question,*  says  Mr.  Justice  Lurton,  of  the 
Supreme  Court  of  the  United  States,  then  a 
member  of  the  supreme  court  of  Tennessee, 
'as  to  whether  this  check  was  ever  delivered 
to  the  complainant;  for  it  is  insisted  that 
if  there  has  been  no  delivery  to  him  that  he 
has  no  such  title  to  the  instrument  as  will 
enable  him  to  maintain  a  suit  against  the 
bank.  Whether  this  check  was  sent  to  com- 
plainant and  miscarried,  and  fell  into  the 
hands  of  a  stranger,  or  whether  it  was  left 
with  the  bank  to  be  credited  to  the  complain- 
ant, who  kept  his  account  there,  and  by  over- 
sight tliis  credit  was  not  given  is  all  matter 
of  conjecture.  How  this  check  ever  reached 
the  bank  we  are  unable,  from  the  proof,  to 
determine.  All  we  can  say  is  that  we  are 
satisfied  that  it  never  came  into  the  hands 
of  complainant.  Someone  undoubtedly  re- 
ceived it  from  Muse.  By  suing  the  bank 
upon  this  check,  complainant  may  and  does 
ratify  the  receipt  of  the  check  from  Muse. 
It  is  as  if  it  had  been  received  by  an  agent 
for  the  use  and  benefit  of  the  complainant. 
Omnia  ratihahitio  retro  trahitur  et  nmndato 
priori  dcquiparatur — a  subsequent  ratifica- 
tion has  a  retrospective  effect,  and  is  equiva- 
lent to  a  prior  command.  Broom,  Legal 
Maxims,  837.  'This  is  a  rule."  says  Mr. 
Broom,  "of  very  wide  application."     .     .     . 
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"No  maxim,"  remarks  Mr.  Justice  Story,  "is 
better  settled  in  reason  or  law  than  this 
maxim;  ...  at  all  events,  where  it  does 
not  prejudice  the  rights  of  strangers." 
[Fleckner  v.  U.  S.  Bank,  8  Wheat.  363,  5 
U.  S.  (L.  ed.)  637.]  As  illustrative  of  the 
application  of  the  rule  the  author  cites  the 
case  where  the  goods  of  A  are  wrongfully 
taken  and  sold.  The  owner  may  either  bring 
trover  against  the  wrongdoer,  or  may  elect  to 
consider  him  as  his  agent,  and  adopt  the  sale, 
and  bring  an  action  for  the  price.  Smith  v. 
Hodson,  4  T.  R.  (Eng.)  211.  So,  in  another 
case  it  was  said:  "That  an  act  done  for 
another  by  a  person  not  assuming  to  act  for 
himself,  but  for  such  other  person,  thougli 
without  any  precedent  authority  whatever, 
becomes  the  act  of  the  principal,  if  subse- 
quently ratified  by  him,  is  the  known  and 
well-established  rule  of  law.  In  that  case 
the  principal  is  bound  by  the  act,  whether  it 
l)e  for  his  detriment  or  advantage,  and  wheth- 
er it  be  founded  on  a  tort  or  a  contract,  to 
the  same  extent  and  by  and  with  all  the 
consequences  which  follow  from  the  same  act 
done  by  his  previous  authority."  [Wilson  v. 
Tumman,  6  M.  &  G.  242,  46  E.  C.  L.  236.] 
Broom,  Legal  Maxims,  871.  The  bank  is  not 
prejudiced  by  this  subsequent  ratification,  for 
it  dealt  with  the  check  as  the  property  of 
the  complainant,  and  undertook  to  pay  to'hini 
or  his  order.  The  effect  of  this  ratification 
is  simply  to  make  the  check  the  property 
of  the  complainant.  It  does  not  ratify  the 
collection  of  the  check  bv  one  whose  aet  in 
receiving  it  is  subsequently  ratified,  .  and 
agency  to  receive  a  check  payable  to  order 
implies  no  authority  to  indorse  it  in  the  name: 
of  the  payee,  or  to  collect  it  without  such  in- 
dorsement. In  the  case  of  Dodge  v.  National 
Exch.  Bank,  a  certificate  of  indebtedness  by 
the  government  to  Dodge  w^as  remitted  by 
mail  to  the  paymaster  for  a  check.  The  mail 
was  robbed,  and  the  certificate  presented  by 
the  thi«'f  to  the  paymaster,  and  a  check  de- 
manded. The  latter,  without  requiring  proof 
of  the  identitv  of  the  holder  of  the  certificate, 
issued  a  check  payable  to  Dodge  or  order, 
and  took  up  the  certificate.  The  indorsement 
of  Dodge  was  forged  and  the  check  paid. 
Subsequently  Dodge  sued  the  bank  and  recov- 
ered, the  court  holding  that  he  might  ratify 
the  taking  of  the  check  for  the  certificate,  and 
sue  upon  it  as  an  accepted  check.  20  Ohio 
St.  234.  5  Am.  Rep.  648.  See  to  the  same 
effect  Graves  v.  American  Exch.  Bank,  17 
N.  Y.  207.  The  decree  of  the  chancellor  is 
reversed,  and  judgment  for  complainant 
against  the  bank  for  the  amount  of  the  check, 
and  interest  from  filing  of  bill,  and  all  the 
cost  of  the  cause.  See  Pickle  v.  Muse,  88 
Tenn.  380,  7  L.R.A.  93,  17  Am.  St.  Rep.  900, 
12   S.   W.   919.*     The   case  cited  by  counsel 


1064 


CITE  THIS  VOL.  ANN.  CAS.  1817D. 


for  appellant,  namely,  Talbot  v.  Rochester 
Bank.  1  Hill  (N.  Y.)  295;  Garthwaite  v. 
Tulare  Bank,  134  Cal.  237,  66  Pac.  326; 
Buehler  v.  Gait,  35  III.  App.  225,  227;  and 
Bank  of  Republic  v.  Millard.  10  Wall.  152,  19 
U.  S.  (L.  ed.)  897,  in  no  way  hold  to  a  differ- 
ent doctrine.  In  the  last  case  the  action  was 
brought  against  the  drawee  bank,  and  the 
court  merely  held  that  a  payee  of  a  check 
which  was  intercepted  before  the  delivery 
c*ould  not  maintain  an  action  against  the 
drawee  bank,  as  there  was  no  privity  between 
him  and  the  bank,  the  bank's  contract  being 
with  the  maker  of  the  deposit  merely.  In  the 
case  of  Buehler  v.  Gait,  35  111.  App.  225, 
there  was  no  proof  that  the  check  ever 
reached  the  person  to  whom  it  was  mailed, 
and  the  only  question  at  issue  was  whether 
the  mailing  of  it  constituted  a  delivery.  The 
court  lu'ld  that  the  post  office  in  the  case  was 
the  agent  of  the  sender,  and  that  the  debt 
which  it  was  sent  to  pay  had  never  been  paid. 
In  the  case  of  Talbot  v.  Rochester  Bank,  1 
Hill  (N.  Y.)  295,  Talbot,  the  owner  of  a 
certificate  of  deposit  in  the  bank  of  L.  caused 
it  to  be  indorsed  with  directions  that  it 
should  be  paid  to  W.  &  Co.,  and  then  trans- 
mitted to  them  by  mail,  though  w^ithout 
their  knowledge  or  request.  It  never  reached 
W.  &  Co.,  and  was  stolen  on  its  way,  and 
their  names  forged  upon  it,  after  which  it 
came  into  the  hands  of  the  Bank  of  Rochester, 
the  defendants,  in  the  course  of  business,  who 
collected  the  money  on  it  from  the  Bank  of 
L.,  supposing  themselves  to  be  the  owners. 
But  it  was  held  in  this  case  that  the  owner 
of  a  certiiicate  of  deposit  who  indorses  it 
payable  to  another,  and  sends  it  to  him  by 
mail  and  without  his  nowledge,  retains  the 
property  in  it  until  the  indorsee  receives  it, 
and  that  such  a  one  had  the  election  either 
to  sue  the  Bank  of  Rochester,  the  interme- 
diary bank,  in  trover  as  for  the  conversion  of 
the  certificate,  or  to  recover  the  amount  in 
an  action  for  monev  had  and  received.  In 
this  case,  however,  the  indorsee  of  the  cer- 
tificate of  deposit,  W.  &  Co.,  asserted  no 
right  of  ownership  in  it,  and  provided  that 
one  who  has  the  right  of  possession  may 
assert  that  right,  the  case  is  authority  for 
just  such  an  action  as  is  brought  in  the  case 
at  bar.  It  holds,  in  short,  that  an  inter- 
mediary bank  which  cashes  a  check  on  a 
forged  indorsement,  and  then  collects  that 
check  from  the  drawee  bank  in  order  to  re- 
imburse itself,  has  converted  that  check.  We 
can  see  no  reason  why,  if  no  ratification  had 
been  made,  the  owner  or  payee  of  the  cer- 
tificate of  deposit  would  have  been  able  to 
maintain  an  action  of  trover  against  the 
intermediary  bank,  the  indorsee  of  such  check 
could  not  do  the  same  thing,  in  other  words, 
ratify  or  accept  the  delivery,  though  not  the 
forgery.    In  the  case  of  Garthwaite  v.  Tulare 


Bank,  134  Cal.  237,  66  Pac  326,  the  ques- 
tions before  us  were  not  considered  nor  in- 
volved." 

However,  in  Tibby  Bros.  Glass  Co.  v.  Farm- 
ers', etc.  Bank,  220  Pa.  St.  1,  69  Atl.  280, 
15  L.R.A.(N.S.)  519,  the  court  denied  the 
liability  of  an  intervening  bank  to  the  payee 
of  a  check  paid  by  it  on  a  forged  indorse- 
ment, saying:  ''From  April,  1903,  to  the 
time  he  left  the  service  of  the  plaintiff  com- 
pany, the  bookkeeper  presented  to  the  defend- 
ant bank  several  checks  drawn  to  the  order 
of  the  plaintiff  by  its  customers  and  indorsed 
with  the  rubber  stamp,  and  received  the  cash 
for  the  face  of  the  checks  without  the  knowl- 
edge, consent  or  authority  of  the  plaintiff 
company,  and  without  accounting  to  it  for 
the  proceeds  of  the  checks.  These  checks 
were  received  by  the  plaintiff,  the  payee,  and 
credited  to  the  account  of  the  several  draw- 
ers. The  defendant  collected  the  checks 
through  a  clearing  house,  and  had  the  amount 
thereof  at  the  date  of  the  bringing  of  this 
suit.  The  plaintiff  company  presented  the 
check  for  payment  to  the  defendant,  and, 
payment  being  refused,  it  brought  this  action 
of  assumpsit,  basing  its  right  to  recover  on 
an  implied  contract  that  the  moneys  held  by 
the  defendant  bank  were  for  the  use  of  the 
plaintiff.  The  case  was  submitted  to  the  jury 
and  a  verdict  was  rendered  for  the  plaintiff. 
The  court,  however,  subsequently  entered 
judgment  non  obstante  veredicto  for  the  de- 
fendant bank  and  the  plaintiff  has  taken  this 
appeal.  The  plaintiff  company  contends  that 
it  sustained  such  relations  to  the  defendant 
and  to  the  moneys  collected  by  the  defendant 
on  the  checks  as  entitled  it  to  recover.  It 
raises  no  question  of  the  acceptance  of  the 
checks  by  the  drawee  banks.  We  think  the 
plaintiff's  position  is  untenable,  and  that  un- 
der the  facts  of  the  case  the  plaintiff  cannot 
maintain  this  action  against  the  defendant 
bank.  The  checks  in  question  were  not  drawn 
upon  the  defendant,  but  upon  various  other 
banks.  The  defendant  simply  cashed  them  on 
the  forged  indorsements  of  the  payee's  name, 
paid  the  several  amounts  to  tiie  defaulting 
bookkeeper,  and  collected  the  amount  of  the 
checks  through  a  clearing  house.  In  thif^ 
state  there  is  no  contractual  relation  between 
the  payee  of  an  unaccepted  chock  and  the 
bank  on  w^hich  the  check  is  drawn,  and  no 
action  will  lie  by  the  payee  in  his  own  name 
against  the  bank  although  it  has  suflficient 
funds  of  the  drawer  at  the  time  payment  is. 
refused.  .  .  .  The  reason  why  the  payee 
of  a  check  cannot  recover  from  the  drawee 
bank  is,  as  shown  by  the  cases,  that  there  is 
no  privity  of  contract  or  other  relations  ex- 
isting between  the  payee  and  the  bank  which 
establishes  an  obligation  to  pay,  or  from 
which  an  assumption  to  pay  arises.  A  check 
is  only  conditional  payment  until  it  is  paid. 
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and  in  the  event  of  nonpayment  the  holder 
may  resort  to  the  original  indebtedness:  2 
Bollos  on  Modern  Law  of  Banking,  600. 
Until,  therefore,  the  check  has  been  presented 
to  the  bank  and  it  has  been  accepted,  which 
must  now  be  in  writing,  there  is  no  relation 
between  the  payee  and  the  bank  which  estab- 
lishes the  former's  right  to  an  action.  The 
amount  of  the  check  on  deposit  with  the  bank 
continues  to  be  the  money  of  the  drawer 
and  subject  to  his  check,  and  if  on  presenta- 
tion of  the  check  the  bank  refuses  for  any 
reason  to  accept  and  pay,  the  payee  still  has 
recourse  to  the  drawer  of  the  check  for  the 
amount  of  his  indebtedness.  None  of  the 
checks  in  question,  as  we  have  seen,  was 
drawn  upon  the  defendant  bank.  It  simply 
cashed  the  checks  with  the  forged  indorse- 
ments made  by  the  bookkeeper  and  collected 
the  money  from  the  drawee  banks.  The  ac- 
tion of  the  defendant  in  cashing  the  checks 
puts  it  upon  no  better  ground  than  if  it  had 
been  the  drawee  bank,  and  establishes  no  rela- 
tions between  it  and  the  plaintiff  company 
that  would  warrant  the  latter  in  maintaining 
an  action  for  the  recovery  of  the  amoimt  of 
the  checks.  A  nondrawee  bank  is  under  no 
obligations  whatever  to  pay  a  check,  and  it 
does  so  at  its  peril:  2  Bolles  on  Modern 
Law  of  Banking,  728,  729.  The  plaintiff's 
contention  is,  however,  that  the  defendant 
having  received  the  money  of  the  plaintiff 
company,  due  on  the  several  checks  drawn  to 
its  order  by  its  customers,  and  the  plaintiff 
having  given  credit  to  its  customers  for  the 
amount  of  the  checks,  the  defendant  is  liable 
in  this  action  for  money  had  and  received 
for  the  use  of  the  plaintiff.  This  contention 
wholly  misapprehends  the  relations  of  the 
parties,  as  well  as  their  rights  and  obliga- 
tions arhing  out  of  the  transaction.  We  may 
assume  that  the  defendant  l>ank  received  the 
amounts  of  the  several  checks  through  a 
clearing  house  from  the  banks  on  which  they 
were  drawn.  This  fact,  however,  does  not 
■convict  the  defendant  of  having  received 
money  for  the  use  of  the  plaintiff.  As  we 
have  already  seen,  if  these  checks  had  been 
presented  to  the  drawee  banks  and  the  money 
had  been  paid  on  the  forged  indorsements 
and  charged  against  the  deposit  account  of 
the  drawers,  the  plaintiff  would  have  no  right 
•of  action  against  the  drawee  banks.  And  for 
the  reason  that  the  checks  not  having  been 
accepted  in  writing  there  was  no  contractual 
relation  or  privity  between  the  parties.  The 
money  paid  on  the  checks  would  not  be  the 
money  of  the  drawer  of  the  checks;  it  would 
be  the  money  of  the  banks  which  paid  it. 
Such  is  the  case  here.  If  the  defendant  bank 
received  the  money  on  the  checks  from  the 
drawee  banks,  the  latter  did  not  pay  the 
money  out  of  the  deposits  of  the  drawers  of 
tiie  checks,  but  out  of  their  own  money,  and 
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hence  the  money  which  the  defendant  received 
'  was  not  the  money  of  the  drawers  of  the 
checks  nor  was  it  the  money  of  the  plaintiff ; 
neither  was  it  received  for  the  use  of  the 
plaintiff.  The  drawers  of  the  checks  and  the 
payee  were  in  no  way  affected  by  the  payment 
of  the  amount  of  the  checks  by  the  drawee 
banks  to  the  defendant  bank  on  the  forged 
indorsements.  The  deposits  of  the  drawers 
on  which  they  had  drawn  the  checks  were 
still  their  money,  and  the  indebtedness  of 
the  drawers  to  the  payee  for  which  the 
checks  were  given  still  existed  and  warranted 
an  action  by  the  payee  against  his  debtors, 
the  drawers  of  the  checks.  The  collection  of 
the  checks  by  the  defendant  bank  from  the 
drawee  banks  did  not  constitute  a  payment 
by  the  latter  of  the  drawer's  checks,  and 
hence  left  intact  the  drawer's  deposits,  un- 
affected by  the  checks  which  they  had  drawn 
and  delivered  to  the  payee.  The  plaintiff's 
right  of  action  against  the  defendant  bank 
is  not  superior  to  its  right  of  action  against 
the  drawee  banks.  The  money  paid  the  de- 
fendant on  the  several  checks  was  the  monev 
of  the  drawee  banks  in  which  neither  tlie 
drawers  of  the  check  or  the  plaintiff  had  any 
interest,  and  having  been  paid  on  forged  in- 
dorsements, it  may  be  recovered  from  the 
defendant  by  the  paying  banks.  The  defend- 
ant, therefore,  has  received  no  money  for  or 
on  account  of  the  plaintiff  company  and  for 
which  in  good  conscience  it  should  account 
to  the  plaintiff.  The  fact,  if  it  be  a  fact, 
that  the  bookkeeper  entered  a  credit  on  the 
plaintiff's  books  for  the  amount  of  the  dif- 
ferent checks  does  not  affect  the  liability  of 
the  defendant  in  this  action.  The  payment 
of  these  checks  on  the  forged  indorsements 
was  not  a  payment  to  the  plaintiff,  the  payee 
of  the  chocks.  So  far  as  the  plaintiff  com- 
pany is  concerned,  the  checks  are  still  un- 
paid, and  it  has  a  right  of  action  against 
its  customers  for  the  indebtedness.  Under 
the  facts  of  the  case,  we  are  of  the  opinion 
that  the  plaintiff  has  shown  no  right  to 
maintain  this  action,  and  that  the  learned 
trial  judge  did  not  commit  error  in  entering 
judgment  in  favor  of  the  defendant  bank." 

The  foregoing  decision  was  criticized  in  U. 
S.  Portland  Cement  Co.  v.  U.  S.  Nat.  Bank 
(Colo.)  157  Pac.  202,  L.R.A.1917A  145, 
wherein  the  court  said:  "There,  as  here,  the 
suit  was  by  the  payee  of  the  checks  against 
an  intervening  bank,  which  had  paid  them 
upon  forged  indorsements  and  collected  the 
amounts  from  the  drawee  bank;  but  we  can- 
not subscribe  to  the  reasons  given.  They  are 
against  the  weight  of  authority,  and  also 
overlook  the  fact  that  the  acts  which  the 
plaintiff  seeks  to  ratify  were  not  the  drawee 
bank's  acceptance  of  the  checks,  but  their 
payment,  and  the  intervening  bank's  collec- 
tion of  them." 
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View  that  Banh  l8  Not  Liable. 
In  General. 

In  some  jurisdictions  the  rule  is  that,  in 
the  absence  of  proof  that  a  check  bearing  a 
forged  indorsement  was  accepted  by  the 
drawee  bank  or  charged  against  the  drawer, 
the  payee  or  holder  of  a  bank  check  so  in- 
dorsed and  paid  on  such  forged  indorsement 
cannot  maintain  an  action  against  the  drawee 
bank  to  recover  the  amount  thereof.  Bank 
of  Republic  v.  Millard,  10  Wall.  162,  19  U. 
S.  (L.  ed.)  897;  Washington  First  Nat.  Bank 
V.  Whitman,  94  U.  S.  343,  24  U.  S.  (L.  ed.) 
229,  rerer^iaig  1  MacArthur  (D.  C.)  61;  Sims 
V.  American  Nat.  Bank,  98  Ark.  1,  135  S.  W. 
356;  Freeman  v.  Savannah  Bank,  etc.  Co.  88 
Ga.  252,  14  S.  E.  677;  J.  M.  Houston  Grocer 
Co.  V.  Farmers'  Bank,  71  Mo.  App.  132;  Bal- 
timore, etc.  R.  Co.  V.  Alexandria  First  Nat. 
Bank,  102  Vt.  753,  47  S.  E.  837.  And  see 
the  reported  case.  Compare  Shaffer  v.  Mc- 
Kee,  19  Ohio  St.  626;  Dodge  v.  National  Exch. 
Bank,  20  Ohio  St.  234,  6  Am.  Rep.  648,  30 
Ohio  St.  1. 

The  theory  on  which  this  holding  is  based, 
is  that  there  is  no  foundation  for  an  action 
by  the  payee  or  holder  of  the  check  which 
has  been  paid  by  tlie  drawee  bank  on  the 
forged  indorsement  of  the  payee  against  the 
bank,  as  there  is  no  privity  of  contract  be- 
tween him  and  the  bank  entitling  him  to 
bring  suit  against  it.  Bank  of  Republic  v. 
Millard,  10  Wall.  152,  19  U.  S.  (L.  ed.)  897; 
Washington  First  Nat.  Bank  v.  Whitman,  94 
U.  S.  343,  24  U.  S.  (L.  ed.)  229,  reversing 
1  MacArthur  (D.  C.)  61;  Sims  v.  American 
Nat.  Bank,  98  Ark.  1,  135  S.  W.  356. 

Hence,  in  accordance  with  this  holding,  the 
action  of  the  drawee  bank  in  paying  a  check 
or  draft,  the  indorsement  whereon  has  been 
forged,  is  not  deemed  to  constitute  an  ac- 
ceptance thereof  so  as  to  create  a  privity 
between  the  payee  and  the  bank.  Washing- 
ton First  Nat.  Bank  v.  Whitman,  94  U.  S. 
343,  24  U.  S.  (L.  ed.)  229,  reversing  1  Mac- 
Arthur  (D.  C.)  61;  Sims  v.  American  Nat. 
Bank,  98  Ark.  1,  135  S.  W.  350.  Thus,  in 
the  case  last  cited  the  court  said:  "Can  the 
payee  of  a  check  or  draft  whose  indorsement 
was  forged,  after  payment  by  the  bank  upon 
which  it  was  drawn  upon  such  forged  indorse- 
ment, maintain  an  action  against  the  drawee 
to  recover  the  amount  of  it?  The  question 
is  before  this  court  for  the  first  time.  There 
are  many  authorities  holding  that  the  payee 
of  a  check,  unaccepted,  may  bring  suit  against 
the  drawee,  upon  the  theory  that  it  has  the 
amount  of  the  draft  In  its  hands  subject  to 
the  order  of  the  drawer  which  is  in  effect 
by  the  check  assigned  to  the  payee,  but  the 
great  weight  af  authority  is  against  the  prop- 
osition. Zane  on  Banks  and  Banking,  §§  146, 
147;    Morse  on  Banks  and   Banking,   §   493. 


The   precise   question   was   answered   in   the 
negative  by  the  United  States  Supreme  Court 
in  Washington  First  Nat.  Bank  v.  Whitman, 
94  U.  S.  343,  24  U.  S.  (L.  ed.)  230,  the  court 
saying:      'We  think   it  is  clear,   both   upon 
principle  and  authority,  that  the  payee  of  a 
check,  unaccepted,  cannot  maintain  an  action 
upon  it  against  the  bank  on  which  it  was 
drawn;'  and,  continuing  in  answer  to  a  like 
contention  made  there  that  such  unauthor- 
ized payment  constituted  an  acceptance,  that 
court  said:    'It  is  further  contended  that  suck 
an  acceptance  of  the  check  as  creates  a  priv- 
ity between  the  payee  and  the  bank  is  estab- 
lished by  the  payment  of  the  amount  of  this 
check  in  the  manner  described.     This  ar^^- 
ment  is  based  upon  the  erroneous  assumption 
that  the  bank  has  paid  this  check.     If  this 
were  true,  it  would  have  discharged  all   of 
its  duty,  and  there  would  be  an  end  of  the 
claim  against  it.    The  bank  supposed  that  it 
had  paid  the  check;  but  this  was  an  error. 
The  money  it  paid  was  upon  a  pretended  taid 
not  a  real  indorsement  of  the  name  of  the 
payee.     The  real   indorsement  of  the  payee 
was  as  necessary  to  a  valid  payment  aa  the 
real  signature  of  the  drawee;  and  in  law  the 
check   remains   unpaid.     Its  pretended   pay- 
ment did  not  diminish  the  funds  of  the  drawer 
in  the  bank,  or  put  money  in  the  pocket  of 
the   person   entitled   to   the   payment.     The 
state  of  the  account  was  the  same  after  the 
pretended    payment   as    it   was    before.      We 
cannot  recognize  the  argument  that  a  pay- 
ment of  the  amount  of  a  check  or  sight  draft 
under  such  circumstances  amounts  to  an  ac- 
ceptance, creating  a  privity  of  contract  with 
the  real  owner.    It  is  difficult  to  construe  a 
payment  as  an  acceptance  under  any  circum- 
stances.    The  two  things  are  essentially  dif- 
ferent.   One  is  a  promise  to  perform  an  act, 
the  other  an  actual  performance.    A  banker  or 
an  individual  may  be  ready  to  make  actual 
payment  of  a  check  or  draft  when  presented, 
while  unwilling  to  make  a  promise  to  pay  at 
a  future  time.    Many,  on  the  other  hand,  are 
more  ready  to  promise  to  pay  than  to  meet 
the  promise  when  required.     The  difference 
between  the  transactions  is  essential  and  in- 
herent.'   In  such  matters  it  is  important  tliat 
uniformity  should  obtain  in  the  different  ju- 
risdictions, and  that  but  one  rule  should  be 
applied  to  the  business  dealings  of  the  citi- 
zens of  the  different  states  with  each  other, 
so   closely    interwoven   is   such   business   ac- 
tivity and  association  with  the  vast  commer- 
cial life  of  the  nation;  and  since  the  United 
States  Supreme  Court  is  the  highest  court  of 
last  resort,  and  does  not  follow  the  decisions 
of  the  state  courts  upon  general  banking  and 
commercial  questions,  we  will  follow  it.     Ex- 
change Nat.  Bank  v.  Coe,  94  Ark.  387.     We 
hold  that  there  was  no  privity  of  contract 
between  the  holder  of  this  draft,  which  had 
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been  paid  by  the  drawee  bank  upon  the 
forged  indorsement  of  the  payee,  which  would 
entitle  him  to  bring  suit  against  said  drawee 
bank,  and  that  its  action  in  the  payment  of 
such  draft  did  not  constitute  an  acceptance 
thereof  that  would  release  the  drawer  from 
its  payment." 

In  Freeman  v.  Savannah  Bank,  etc.  Co.  88 
Ga.  252,  14  S.  E.  577,  an  action  for  money 
had  and  received,  it  appeared  that  the  de- 
fendant bank  received  a  check  from  a  corre- 
spondent bank  drawn  on  it  in  favor  of  the 
plaintiff,  whose  indorsement  thereon  had  been 
forged,  and  credited  the  correspondent  bank 
therewith  and  charged  the  drawer  the  amount 
(if  the  check.  Later  the  defendant  bank 
learned  that  the  indorsement  of  the  plaintiff's 
name  on  the  check  was  a  forgery,  whereupon 
it  returned  the  check  to  the  correspondent 
bank,  charged  the  amount  to  that  bank,  and 
credited  the  drawer  with  the  same  amount. 
The  court  directed  &  verdict  for  the  defend- 
ant. 

It  is,  however,  within  the  power  of  the 
bank  to  render  itself  liable  to  the  holder  and 
payee  of  the  check,  and  this  it  may  do  by  a 
formal  acceptance  written  on  the  cheeky  in 
which  ease  it  stands  to  the  holder  in  the 
position  of  a  drawer  and  acceptor  of  a  bill  of 
exchange.  Washington  First  Nat.  Bank  v. 
Whitman,  94  U.  S.  343,  24  U.  S.  (L.  ed.)  229. 

In  Bank  of  Republic  v.  Millard,  10  Wall. 
152,  19  U.  S.  (L.  ed.)  897,  the  court  said: 
"It  may  be,  if  it  could  be  shown  that  the 
hank  had  charged  the  check  on  its  books 
against  the  drawer,  and  settled  with  him  on 
that  basis,  that  the  plaintiff  could  recover  on 
the  cotmt  for  money  had  and  received,  on  the 
ground  that  the  rule  ex  aequo  et  bono  would 
be  applicable,  as  the  bank,  having  assented 
to  the  order  and  communicated  its  assent  to 
the  paymaster,  would  be  considered  as  hold- 
ing the  money  thus  appropriated  for  the 
plaintiff^s  use,  and  therefore,  under  an  im- 
plied promise  to  him  to  pay  it  on  demand." 
See  to  the  same  effect;  Millard  v.  National 
Bank  of  Republic,  3  Mac  Arthur  (D.  C.)  54; 
Commercial  Nat.  Bank  v.  Lincoln  FUel  Co. 
67  111.  App.  166. 

Under  Negotiable  Instruments  Act. 

A  holding  that  the  payee  of  a  check  whose 
indorsement  thereto  has  been  forged,  cannot 
maintain  an  action  against  the  bank  paying 
the  check,  has  been  based  on  the  provisions 
of  the  negotiable  instruments  act.  Balti- 
more, etc.  R.  Co.  V.  Alexandria  First  Nat. 
Bank,  102  Va.  763,  47  8.  E.  837.  And  see 
the  reported  case. 

In  the  negotiable  instruments  act,  it  is 
provided  that  the  provisions  applicable  to 
a  bill  of  exchange  payable  on  demand  shall 
apply   to   a  check.     It   is  provided   further 
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that  the  acceptance  of  a  bill  of  exchange 
is  the  signification  of  the  drawee  of  hia 
assent  to  the  order  of  the  -drawer,  but 
that  the  acceptance  must  be  in  writing  and 
signed  by  the  drawee,  and  must  not  express 
that  the  drawee  will  perform  his  promise  by 
any  other  means  than  the  payment  of  the 
money.  It  is  also  provided  that  an  accept- 
ance under  the  provisions  of  the  act  means 
an  acceptance  completed  by  delivery  or  noti- 
fication. Under  the  foregoing  provisions,  it 
has  been  held  that  the  payment  by  a  bank  of 
a  check  on  a  forged  indorsement  of  the 
payee's  name,  the  charging  of  the  amount 
thereof  to  the  account  of  the  drawer,  and 
the  return  of  the  check  to  the  drawer  on  the 
settlement  of  his  account  with  the  bank^ .  do 
not  amount  to  an  acceptance  and  thereby 
render  the  bank  liable  to  the  rightful  holder 
of  the  check.  Baltimore,  etc.  R.  Co.  v.  Alex- 
andria First  Nat.  Bank,  supra. 

Likewise,  in  the  reported  case,  it  is  held 
that  the  payment  of  a  check  on  the  forged 
indorsement  of  the  payee's  name,  the  stamp- 
ing of  the  check  by  the  bank  as  paid,  a  meth- 
od adopted  by  the  bank  for  cancelling  or  ex- 
tinguishing the  check,  and  the  charging  of 
the  same  to  the  account  of  the  drawer,,  do  not 
constitute  an  acceptance.  In  its  decision  in 
the  reported  case,  the  court  states  that  in 
view  of  the  provisions  of  the  negotiable  in- 
struments act  it  can  no  longer  adhere  to 
the  rule  announced  in  a  previous  case  (Dodge 
v.  National  £xch.  Bank,  20  Ohio  St.  234,  5 
Am.  Rep.  648,  30  Ohio  St.  1).  In  the  latter 
case,  the  payee  recovered  against  the  bank 
paying  a  check  bearing  a  forged  indorsement 
of  his  name,  on  the  theory  that  the  drawing 
and  delivering  of  the  check  operated  as  an 
assignment  pro  tanto  of  the  funds  of  the 
drawer  in  the  bank. 


ESTATE  OF  OIiDFIELD. 
BOWIE 

V. 

TROWBRIDGE* 

Iowa  Supreme  Court — March  23,  1916. 
175  Iowa  118;  1S6  N.  TT.  977. 


W^ork  ancl  Labor  •«•  Reeovery  on  Express 

Contract  —  Inatmotiona. 

In  an  action  against  a  decedent's  estate  to 
recover  for  services  rendered  decedent  under 
an  express  contract  an  instruction  that  direct 
evidence  of  such  agreement  was  not  necessary- 
if  from  all  the  facts  and  circumstances  in 
evidence  the  jury  could  find,  by  a  preponder- 
ance,  that   there   must   have   been   such    an 
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agreement  is  not  defective  as  authorizing 
plaintiff  to  recover  on  an  implied  contract, 
since  the  instruction  simply  states  the  correct 
rule  that  an  express  agr(»ement  can  be  proved 
by  facts  and  circumstances  as  well  as  by 
direct  evidenoe. 

Variance  —  As  to  Express  or  Impliecl 
Contraet. 

Under  the  rule  that  a  case  must  be  tried 
on  the  issues  made  by  the  pleadings,  a  party 
cannot  recover  upon  an  implied  contract, 
where  he  pleads  and  relies  upon  an  express 
contract. 

Serviees  by  Member  of  Honseholcl — 
Express  Contract  ^  Instmctlons. 

In  an  action  against  a  decedent's  estate  to 
recover  for  services  rendered  decedent,  the  in- 
struction that  if  the  plaintiff  established  the 
rendition  of  services  under  an  express  agree- 
ment by  which  she  was  to  be  paid  therefor, 
she  would  be  entitled  to  recover,  though  such 
services  may  have  been  rendered  at  a  time 
when  she  was  furnished  a  home,  food,  and 
clothing  and  was  living  with  decedent  in  his 
home  and  with  his  family,  is  not  defective 
as  assuming  that  there  was  evidence  of  an 
express  agreement,  and  that  such  agreement 
did  not  contemplate  payment  for  services  by 
furnishing  a  home,  food,  clothing,  etc.,  when 
considered  in  connection  with  other  instruc- 
tions that  the  furnishing  of  a  home,  food, 
and  clothing  to  one  performing  services  raises 
a  presumption  that  neither  expects  to  pay  or 
receive  compensation,  but  that  the  services 
are  gratuitous,  which  presumption  the  plain- 
tiff must  overcome  by  a  preponderance  of  the 
evidence,  and,  failing  which,  the  verdict 
Hhould  be  for  the  defendant. 

Umitation  of  Actions  ^  Wben  Cause  of 
Action  Accmes  —  Oontinnons  Serr- 
iees. 

In  an  action  against  an  estate  to  recover 
for  services  to  decedent,  where  the  services 
extended  over  a  period  of  more  than  five  years 
preceding  the  filing  of  the  claim,  but  were 
continuous  up  to  within  a  year  of  the  com- 
mencement of  the  action,  the  services  ren- 
dered more  than  five  years  before  filing  of 
the  claim  are  not  barred  by  the  statute  of 
limitations,  since  under  such  circumstances 
the  statute  did  not  begin  to  run. 

TVork  and  Labor  —  BeeoTcry  not  Ez- 
oessiTc. 

Where  plaintiff  worked  on  decedent's  farm 
for  seven  years,  the  work  consisting  of  house- 
hold duties  and  manual  labor  on  the  farm,  a 
verdict  of  $3,164  is  not  excessive. 

Appeal  and  Error  ^Effect  of  Reversal 
—  Right  to  Amend  Pleading. 

Where  after  a  jury  trial  a  case  is  appealed 
and  reversed  for  new  trial,  amendments  to 
the  pleadings^  are  not  a  matter  of  right,  but 
may  be  allowed  in  the  discretion  of  the  court. 

Breach  of  Promise  of  ICarriage  ^  De« 
f enses  —  Death. 

Where  performance  of  a  contract  to  marry 
is  rendered  impossible  by  death  of  one  of  the 
parties,  no  cause  of  action  arises  for  the 
breach  of  the  contract,  since  there  is  an  im- 
plied condition  to  the  contract  of  marriage 


that  the  parties  will  be  alive  at  the  time 
appointed  for  performance. 
[See  10  Ann.  Cas.  725.] 

IHsease  as  Defense. 

Where  a  man  engaged  to  marry  becomes 
afflicted  with  disease  whereby  the  perfoma- 
ance  of  marriage  duties  would  aggravate  his 
disease  and  hasten  his  death,  either  party  to 
the  contract  may  repudiate  without  being 
subjected  to  liability  therefor,  since  the  con- 
sideration for  an  agreement  to  marry  is  the 
giving  and  receiving  by  marriage  all  that  is 
implied  in  the  relationship,  entailing  mutual 
obligations  of  giving  and  receiving,  for  the 
failure  of  which  by  the  act  of  God  either 
party  is  entitled  to  refuse  the  performance. 

[See  note  at  end  of  this  case.] 

Same. 

One  becoming  afflicted  with  a  loathsome 
disease,  contracted  subsequently  to  the  mak- 
ing of  the  contract,  which  upon  eonsumnia- 
tion  of  the  marriage  may  be  conununicated 
to  the  spouse  and  offspring,  may  repudiate 
an  agreement  to  marry. 

[See  not^  at  end  of  this  case.] 

Same. 

To  justify  a  repudiation  of  the  contract, 
however,  upon  such  ground,  the  danger  to 
life  and  health  which  will  be  caused  by  the 
consummation  of  the  marriage  must  be  rea- 
sonably certain,  as  the  inevitable  consequence 
of  the  marriage  relation,  and  not  a  mere 
problematical  or  possible  contingency. 

[See  note  at  end  of  this  case.] 

Same. 

Where  one,  after  contracting  to  marry,  coo- 
tracts  a  malady  which  will  cause  death  with- 
in a  few  months,  he  may  repudiate  the  con- 
tract, and  his  estate  upon  his  death  will  not 
be  liable  in  damages  as  for  a  breach. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Carroll 
county:    Hutchison,   Judge. 

Action  by  Nancy  Bowie,  plaintiff,  against 
William  Trowbridge,  cvecutor  of  Ekiward  A. 
Oldfield,  deceased.  From  judgment  rendered 
both  parties  appeal.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

Chas.  C.  Helmer  for  appellant. 
Brovon  McCrary  for  appellee. 

[119]  Gatnob,  J. — ^I.  The  controversy  in 
this  suit  is  based  on  two  plaims,  filed  against 
the  estate  of  Edward  A.  Oldfield,  deceased. 
The  plaintiff  states  her  causes  of  action  in 
two  counts.  In  the  first  count  of  her  petition, 
she  seeks  to  recover  damages  for  a  breach  of 
promise  of  marriage.  In  the  second  count, 
she  seeks  to  recover  for  personal  services 
rendered  by  her  to  decedent  during  his  life- 
time. It  appears  that  Edward  A.  Oldfield 
died  on  December  2,  1910,  testate;  that  his 
will  was  duly  admitted  to  probate,  and  Wm. 


ESTATE  OF  OLDFIBLD. 

ns  Jov>a  118, 


1089 


Trowbridge,  defendant  herein,  was  appointed 
executor  of  the  will.  On  the  11th  day  of 
January,  1911,  the  appellee  (plaintiff)  filed 
a  claim  against  the  estate,  wherein  she  asks 
$10,000  on  account  of  a  breach  of  promise 
of  marriage  which  she  alleges  was  made  be- 
tween her  and  the  decedent.  In  the  second 
count,  she  claims  $3,976  for  services  rendered 
by  her  for  decedent  from  September  14,  1893, 
to  September  2,  1910.  To  the  first  count  of 
plaintiff's  petition,  based  on  an  alleged  prom- 
ise of  marriage  the  defendant  interposed  the 
following  defenses:  First,  that  [120]  any 
agreement  of  marriage  entered  into  was,  by 
mutual  consent  of  the  parties,  postponed  and 
deferred  from  time  to  time  up  to  the  death  of 
Edward  A.  Oldfield;  that  consummation  of 
the  agreement  was  prevented  by  said  death; 
second,  that,  at  the  time  the  alleged  breach 
of  promise  occurred,  if  any,  the  said  Edward 
A.  Oldfield  was  suffering  from  an  incurable 
disease,  known  as  pernicious  anemia,  which 
made  it  impractical  and  impossible  for  him 
to  consummate  a  marriage  with  the  plaintiff; 
that  any  marriage  at  that  time  would  have 
aggravated  said  disease  and  shortened  his 
life;  that  the  incurable  character  and  dis- 
astrous consequences  of  the  disease  were  un- 
known to  Oldfield  at  the  time  of  the  alleged 
promise;  third,  defendant  pleads  the  physical 
condition  of  Oldfield  in  mitigation  of  dam- 
ages. To  the  second  count  of  plaintiff's  peti- 
tion, based  on  the  claim  for  services  rendered, 
the  defendant  pleads:  first,  that  all  of  said 
claims  and  demands  which  accrued  prior  to 
five  years  before  the  filing  of  the  claim  are 
barred  by  the  statute  of  limitations;  second, 
that,  during  the  time  claimed  for  services  ren- 
dered, the  plaintiff  was  a  member  of  dece- 
dent's family,  receiving  support  therein  as  a 
member  of  the  family;  that,  during  all  the 
time  that  plaintiff  and  her  five  children  re- 
sided with  Oldfield,  she  and  they  were  fur- 
nished with  food,  clothing  and  other  neces- 
saries of  life  in  decedent's  family;  that  Old- 
field  received  no  pay  therefor  except  from  the 
services  rendered  by  the  plaintiff  and  her 
children;  that  the  necessaries  furnished  were 
at  least  of  the  value  of  the  services  per- 
formed; and  that  she  was  fully  compensated 
therefor  by  such  support  and  maintenance; 
that,  at  the  time  plaintiff  resided  in  the  f am- 
ilv  of  Edward  A.  Oldfield,  the  defendant  avers 
that  the  said  Oldfield  believed  that  the  serv- 
ices rendered  by  the  plaintiff  during  such 
time  were  gratuitous,  and  were  rendered  by 
the  plaintiff  and  received  by  Oldfield  without 
the  expectation  on  the  part  of  either  that 
payment  should  be  made  therefor.  In  addi- 
tion to  the  foregoing  defenses,  the  defendant 
pleads  a  general  denial  as  to  all  matters 
alleged  by  the  plaintiff  in  her  respective 
claims. 

[121]   Upon   the  issue  thus  tendered,  the 
cause  was  tried  to  a  jury,  and  a  general  ver- 


dict returned  for  the  plaintiff  for  $3,164.  The 
jury  found,  however,  specially  that  the  plain- 
tiff was  not  entitled  to  recover  on  the  first 
count  of  her  petition  for  the  breach  of  prom- 
ise of  marriage.  A  judgment  having  been 
entered  upon  the  verdict,  both  parties  appeal. 
The  defendant,  having  appealed  first,  is  desig- 
nated as  appellant,  and  the  plaintiff  as  ap- 
pellee, when  referred  to  hereafter  in  this 
opinion. 

As  defendant  first  appealed,  we  will  give 
our  attention  first  to  a  consideration  of  the 
claim  based  upon  the  second  count  of  the 
petition,  upon  which  the  jury  allowed  plain- 
tiff to  recover. 

In  this  count  of  her  petition,  she  seeks  to 
recover  for  services  rendered,  and  alleges 
that,  in  the  year  1893,  Edward  Oldfield  lived 
on  a  farm  in  Sac  County;  that,  at  his  in- 
stance and  request,  and  by  express  agree- 
ment, this  plaintiff  came  to  his  place  to 
work;  that,  in  1894,  she  brought  her  family 
with  her,  consisting  of  five  children;  that 
she  continued  to  work  for  him  from  Septem- 
ber, 1893,  to  September,  1910,  except  when 
temporarily  away  on  a  visit;  that  the  rea- 
sonable value  of  her  services,  during  all  the 
time,  was  $5.00  a  week;  that  her  work 
consisted  of  household  duties,  work  and  labor 
in  the  house,  and  manual  labor  upon  the 
farm.  The  plaintiff  further  alleges  that  pay- 
ments were  made  to  her  from  time  to  time 
during  said  period. 

The  first  alleged  error  relied  upon  by  the 
defendant  for  reversal  is  based  on  the  action 
of  the  court  in  giving  Instruction  25  to  the 
jury,  on  its  own  motion.  The  theory  upon 
which  the  error  is  predicated  is  that  the 
plaintiff's  petition  seeks  to  recover  for 
services  rendered  under  express  contract, 
while  this  instruction,  it  is  claimed,  author- 
izes her  to  recover  on  an  implied  contract. 

A  mere  statement  of  what  the  instructiona 
contain  is  sufficient  to  negative  appellant'a 
contention.  The  [122]  court  recognized  the 
fact  that  the  plaintiff  predicates  her  right 
to  recover  upon  an  express  agreement,  and  de- 
nied her  right  to  recover  except  upon  proof 
of  such  express  agreement.    The  court  said: 

"The  plaintiff  alleges  that  she  went  to  work 
for  decedent  under  an  express  agreement  that 
she  should  do  so.  Direct  evidence  of  such 
agreement  is,  however,  not  necessary,  if, 
from  all  the  facts  and  circumstances  appear- 
ing in  evidence  in  the  case,  you  can  find  by 
a  preponderance  of  the  evidence  that  there 
must  have  been  such  an  agreement." 

The  court,  in  the  instruction  complained 
of,  simply  told  the  jury  that  the  agreement 
alleged  could  be  proven  by  facts  and  cir- 
cumstances, as  well  as  by  direct  evidence. 
Many  facts  about  which  there  is  controversy 
are  so  proven.  The  mouths  of  both  parties 
to  this  controversy  were  closed;  one  by 
death,  and  one  by  operation  of  law.     That. 
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tiiere  was,  or  was  not,  such  an  agreement  as 
she  alleged,  was  a  substantive  fact  to  be 
proven,  as  the  court  says,  by  direct  evidence, 
or  by  facts  and  circumstances  appearing  in 
evidence, — not  necessarily  by  direct  evidence. 
If  the  facts  and  circumstances  proven  estab- 
lished in  the  minds  of  the  jury  a  belief  in 
the  existence  of  the  controverted  fact,  then 
the  fact  itself  was  proven,  even  though  there 
were  no  direct  evidence  of  its  existence. 

That  a  party  cannot  recover  upon  an  im- 
plied contract  where  he  pleads  and  relies  upon 
an  express  contract,  is  elementary.  No  rule 
is  more  familiar  to  the  profession  than  the 
one  which  requires  a  case  to  be  tried  upon 
issues  made  in  the  pleadings.  No  ultimate 
fact,  not  pleaded,  can  be  considered  in  deter- 
mining such  liability. 

This  rule  was  recognized  on  the  former  ap- 
peal of  this  case,  158  Iowa  98,  100,  in  which 
it  was  said: 

*'Direct  evidence  of  such  an  agreement  for 
employment  is  not  necessary,  however.  If 
from  all  the  facts  and  circumstances  appear- 
ing in  the  case  it  can  fairly  be  said  that  there 
must  have  been  such  an  agreement,  it  is  suffi- 
cient." 

[123]  In  the  28th  instruction  given  to  the 
jury,  the  court  expressly  said: 

"In  this  case,  plaintitf  cannot  recover  any- 
thing for  her  services  .  .  .  unless  she  has 
established  .  .  .  that  such  services  were 
rendered  by  her,  under  and  by  virtue  of  an 
express  agreement  with  Oldtield  for  the  per- 
formance of  the  same." 

It  is  next  contended  that  the  court  erred 
in  giving  the  28th  Instruction,  for  the  reason, 
as  it  is  said  in  argument,  that  the  instruc- 
tion assumes  that  there  is  evidence  of  an 
express  agreement,  and  that  such  agreement 
did  not  contemplate  payment  for  such  serv- 
ices by  furnishing  plaintiff  with  a  home,  food, 
clothing,  etc.,  for  herself  and  family.  This 
instruction  must  be  read  in  connection  with 
instruction  26  and  27,  immediately  preceding, 
in  order  that  its  full  import  and  purpose 
may  be  understood.  The  contention  of  the 
defendant  was,  that  the  plaintiff  was  a  mem- 
ber of  decedent's  family;  that  the  labor  per- 
formed was  performed  by  her  as  a  member 
of  the  family;  that  there  was  no  reasonable 
expectation  on  her  part,  of  receiving  pay, 
and  that  there  was  no  expectation,  on  his 
part,  of  compensating  her  ior  the  services; 
that  in  no  event  could  she  recover  for  services 
rendered,  in  the  absence  of  an  express  eon- 
tract  such  as  alleged  by  her  in  her  petition. 

The  26th  and  27th  instructions  given  are  as 
follows : 

"Where  one  person  performs  services  for 
another,  and  the  other  furnishes  a  home,  food 
and  clothing  for  the  ffrst,  a  presumption 
arises  that  neither  expects  to  pay  or  receive 


compensation.  If,  therefore,  you  find  by  a 
preponderance  of  the  evidence  that  plaintiff 
did  perform  services  for  Oldfield,  and  Oldfield 
furnished  a  home,  food  and  clothing  to  the 
plaintiff,  and  if  you  further  find  that  the 
plaintiff  has  not  shown  by  a  preponderance 
of  the  evidence  that  Oldfield  agreed  or  ex- 
pected to  pay  her  for  her  services,  then  tlie 
plaintiff  is  not  [124]  entitled  to  receive  any- 
thing therefor,  and  your  verdict  should  be 
for  the  defendant  on  this  branch  of  the  case. 

''If  you  should  find  plaintiff  to  have  been 
living  with  decedent  as  a  member  of  his  fam- 
ily and  receiving  support  therein,  a  presump- 
tion would  arise  that  such  services  as  ren- 
dered by  her  were  gratuitous,  and  the  plain- 
tiff must  overcome  this  presumption  in  order 
to  entitle  her  to  recover  for  such  services,  by 
showing  by  a  preponderance  of  the  evidence 
that  such  services  were  rendered  under  an 
express  agreement  for  the  rendering  of  the 
same,  as  heretofore  explained  to  you  in  these 
instructions." 

Immediately  following  which  is  this  por- 
tion of  the  28th  instruction,  of  which  com- 
plaint is  made,  reading  as  follows: 

"If  she  has  thus  established  that  such  serv- 
ices were  rendered  by  her  under  and  by  vir- 
tue of  an  express  agreement  with  Oldfield  for 
such  services,  and  by  which  she  was  to  be 
paid  therefor,  then,  in  such  event,  she  would 
be  entitled  to  recover  herein  for  such  services 
even  though  they  may  have  been  rendered  at 
a  time  when  she  was  furnished  a  home,  food 
and  clothing  by  decedent,  and  was  living  with 
decedent  in  his  home,  and  with  his  family." 

The  contention  of  appellant  is  that  the 
court  ignores  the  claim  made  by  the  defend- 
ant, that  the  home,  food  and  clothing  fur- 
nished plaintiff  fully  compensate  her  for  all 
the  services  rendered,  and  that  the  agreement 
contemplated  that  one  should  be  in  satisfac- 
tion of  the  other.  We  do  not  construe  the 
instruction  as  so  holding.  In  the  2l8t  in- 
struction given  by  the  court,  the  jury  was 
expressly  told  that  one  of  the  defenses  is  that 
plaintiff  has  been  fully  paid  for  such  service^ 
by  reason  of  payments  made  to  her  by  dece- 
dent, and  by  reason  of  food,  clothing  and 
necessities  furnished  her  and  the  members  of 
her  family,  and  said  to  the  jury  that  they 
should  determine  from  the  evidence  whether 
this  contention  was  true  or  not,  and  should 
consider  all  the  evidence,  the  circumstances 
under  which  the  s<»rvice8  were  rendered,  and 
the  supplies  furnished,  and  the  extent  of  the 
same,  and  what  services,  [125]  if  any,  were 
rendered  by  the  children,  in  determining  this 
question. 

It  is  next  contended  that  this  record  dis- 
closes such  a  state  of  facts  that  all  of  plain- 
tiff's claim,  prior  to  five  years  immediately 
preceding  the  filing  of  the  claim,  was  barred 
by  the  statute  of  limitations. 
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This  question  was  before  the  court  on  the      due   to 
former  appeal,  and  the  evidence  on  this  point 
was  substantially  the  same  as  in  this  record. 
This  court  said: 

"The  evidence  as  a  whole  tended  to  show 
that  the  service  was  continuous  for  the  entire 
time,  up  to  at  least  within  a  year  or  two  of 
tlie  commenctmont  of  this  action,  with  the 
exception  of  one  or  two  brief  periods  when 
plaintiff  was  absent  on  visits,  and,  such  being 
the  ease,  the  statute  did  not  begin  to  run," 
<iting  Kilbourn  v.  Anderson,  77  la.  501,  42 
N.  \V.  431;  Asher  v.  Pegg,  146  la.  541,  123 
N.  W.  739,  30  L.R.A.(N.y.)  890. 

We  tliink  this  disposes  of  this  same  con- 
tention made  upon  this  appeal.  See  Hensley 
v.  Davidson  Bros.  Ck).  13o  la.  106,  14  Ann. 
Cas.  62,  112  K.  W.  227. 

It  is  next  contended  that  the  verdict  is 
excessive.  In  this  contention,  we  cannot 
concur.  We  may  further  say  that  a  review 
of  the  evidence  in  this  case  satisfies  us  that 
the  verdict  on  this  branch  of  the  case  is  sus- 
tained by  it. 

We  find  no  reversible  error  upon  defend- 
ant's appeal. 

H.  This  brings  us  to  a  consideration  of 
plaintiff's  appeal,  and  calls  for  a  reviei^'  of 
the  rc*cord  made  upon  the  claim  of  plaintiff 
for  breach  of  promise  of  marriage. 

Assuming,  for  the  purposes  of  this  opinion, 
that  the  record  disclosed  a  promise  of  mar- 
riage entered  into  between  plaintiff  and  de- 
ceased, substantially  as  claimed  by  the  plain- 
tiff; assuming  that  this  promise  continued 
to  be  recognized  by  both  parties  as  binding 
upon  each;  assuming  that,  in  September, 
1910,  the  deceased  refused  to  fulfill  his  prom- 
ise and  marry  the  plaintiff;  assuming  that, 
at  the  time  of  the  alleged  breach  of  promise, 
Old  field  was  suffering  from  pernicious  ane- 
mia, and  that  the  same  was  an  [126]  in- 
curable disease,  and  that  marriage  would 
aggravate  the  disease  and  would  have  tended 
to  shorten  tlie  life  of  the  deceased,  and  that 
this  was  not  known  to  Oldfield  at  the  time 
of  the  making  of  the  promise,  and  that  the 
condition  arose  subsequently  to  the  making 
of  the  promise,  and  that  this  disease  caused 
his  death  on  December  2,  1910,  the  question 
presented  is,  whether  or  not  such  a  finding 
would  excuse  the  conduct  of  the  deceased  in 
refusing  to  consummate  his  promise  by  mar- 
riage, and  defeat  plaintiff's  right  to  recover 
damages  based  on  such  refusal. 

The  testimony  of  Dr.  Patty  is  that  he  was 
first  consulted  by  Oldfield  in  February,  1910: 
that  Oldfield  then  said  he  had  no  appetite, 
was  tired  all  the  time  and  unable  to  work; 
that  he  was  easily  fatigued,  short  of  breath 
and  unable  to  sleep  well:  that  he  made  an 
examination  of  him;  that  he  had  hemic  mur- 
murs of  the  heart;   that  his  condition  was 
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a  loss  of  blood  elements;  that  his 
condition  was  serious;  that  he  had  pernicious 
anemia;  that  when  he  first  consulted  him, 
he  was  pale,  and  his  eyelids  showed  little 
color;  that  he  informed  Oldfield  that  his 
condition  was  serious;  that  he  saw  him  on 
August  3rd  of  that  year;  that  he  had  then 
become  weaker  and  unable  to  do  anything; 
that  he  informed  Oldfield  that  his  condition 
was  fatal ;  that  he  died  of  pernicious  anemia ; 
that,  at  the  time  he  first  consulted  him,  he 
was  unable  physically  to  fulfill  a  contract  of 
marriage. 

Dr.  Kessler  testified  that  the  disease  of 
pernicious  anemia  may  last  two  or  three 
months, — possibly  more  than  a  year, — but 
usually  a  year  is  the  limit;  that,  if  it  ap- 
peared in  the  early  part  of  1910  that  Old- 
field  had  no  appetite,  was  tired  all  the  time 
and  unable  to  work,  was  easily  fatigued,  un- 
able to  sleep  well  and  that  an  examination 
disclosed  hemic  murmurs  of  the  heart,  and 
his  eyes  were  pale,  and  he  died  September  2, 
1910,  he  would  say  that  he  died  of  perniciouH 
anemia;  that,  if  a  man  was  suffering  from 
pernicious  anemia  it  would  have  a  bad  effect 
on  his  health  to  marry  and  have  intercourse; 
that  it  would  aggravate  the  disease  and  short- 
en his  life;  that,  [127]  in  treating  pernicious 
anemia,  the  patient  is  advised  to  refrain 
from  labor,  dissipation  or  excitement, — in 
other  words,  take  everything  as  easily  as 
possible  and  be  quiet;  that  such  things  would 
aggravate  the  disease  and  shorten  his  life; 
that  anv  excitement  or  exertion  would  tend 
to  aggravate  the  disease  and  shorten  the  life 
of  tile  patient ;  that  the  disease  is  debilitating 
in  its  character  and  tends  to  weaken  the 
vital  forces,  and,  in  some  cases,  impair  the 
mind,  and  said: 

"I  would  advise  a  patient  suffering  from 
pernicious  anemia  to  avoid  excitement  and 
exertion  and  keep  quiet." 

The  plaintiff,  Nancy  Bowie,  testified  that 
she  was  away  from  September,  1909,  until 
April,  1910;  that  the  deceased  told  her,  in 
February,  1910,  that  he  had  been  to  see  a 
doctor  and  the  doctor  told  him  he  could  not 
live.  "It  was  after  that  time  that  he  told 
me  he  would  not  marry  me.'* 

DoUie  Sawyer,  daughter  of  the  deceased, 
testified : 

''I  came  back  home  in  April,  1910,  because 
mv  father  wanted  nie  to  come  back.  He  said 
his  health  was  getting  very  bad.  He  wanted 
me  to  come  back  and  stay  with  him.  I  stayed 
with  him  until  he  died.  His  health  was  bad 
during  all  the  summer  of  1910  and  kept 
gradually  growing  worse.  I  heard  him  say 
before  Mrs.  Bowie  that  the  doctor  told  him 
he  could  not  live." 

Under  the  heading,  "Propositions  of  Law 
Kequiring  a  Reversal,"  the  plaintiff,  the 
cross-appellant,  urges  but  two  propositions: 
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1.  "After  a  case  has  been  tried  to  a  jury 
upon  certain  issues  and  appealed,  after  re- 
versal, neither  party  has,  as  a  matter  of 
right,  to  so  amend  the  pleadings  as  to  raise 
new  issues/* 

As  a  matter  of  right,  perhaps  no.  As  a 
matter  of  discretion  in  the  court,  yes.  The 
amendment  complained  of  was  filed  with  the 
consent  of  the  court  and  for  reasons  then 
urged  before  the  court.  It  was  a  discre- 
tionary matter  with  the  court  to  allow  it  or 
not  in  this  particular  case. 

[128]  2.  "Sickness  or  incurable  disease  in- 
curred after  a  promise  of  marriage,  is  not 
ground  for  releasing  him  from  his  agreement 
to  marry." 

Upon  this  second  proposition,  the  authori- 
ties are  not  agreed.  Some  courts  hold  that 
every  contract  to  marry  has  coupled  with  it 
an  implied  condition  that  the  parties  will  not 
endanger  life  or  health  in  the  consummation 
of  the  marriage ;  that,  where  illness  or  disease 
exists  in  either  party  to  the  contract,  such 
as  would  render  marriage  dangerous  to  the 
life  or  health  of  either,  a  breach  of  the  con- 
tract, based  on  such  unavoidable  and  unan- 
ticipated condition,  is  excusable. 

In  Sanders  v.  Ck>leman,  97  Va.  690,  34  S.  E. 
621,  47  L.R.A.  581,  the  Supreme  Court  of  Vir- 
ginia said: 

"It  can  no  longer  be  doubted  that,  if  the 
performance  of  a  contract  is  rendered  im- 
possible by  the  act  of  God  alone,  such  fact 
will  furnish  a  valid  excuse  for  its  nonper- 
formance, and  such  a  stipulation  will  be  un- 
derstood to  be  an  inherent  part  of  every  con- 
tract. This  principle,  it  would  seem,  should 
apply  with  equal  force  to  a  marriage  con- 
tract, the  performance  of  which,  owing  to  the 
causes  subsequently  intervening,  and  alto- 
gether independent  of  any  default  of  the 
party,  might  result  in  consequences  disas- 
trous to  the  life  or  health  of  the  parties,  or 
either  of  them.  We  hold,  therefore,  that  a 
contract  to  marry  is  coupled  with  the  implied 
condition  that  both  of  the  parties  shall  re- 
main in  the  enjoyment  of  life  and  health,  and, 
if  the  condition  of  the  parties  has  so  changed 
that  the  marriage  state  would  endanger  the 
life  or  health  of  either,  a  breach  of  the  con- 
tract is  excusable,"  citing  Allen  v.  Baker, 
86  N.  C.  91,  41  Am.  Rep.  444;  Shackleford 
v.  Hamilton,  93  Ky.  80,  19  S.  W.  5,  40  Am. 
St.  Rep.  166,  16  L.R.A.  531. 

Tlie  opinion  further  proceeds: 

"In  the  case  at  bar  the  evidence  (as  to 
which,  in  our  opinion,  there  is  no  real  con- 
flict shows  that  there  was  a  predisposition 
in  the  defendant's  family  to  physical  trou- 
bles of  the  kind  that  had  developed  with  him ; 
that  his  father  had  died  with  a  similar  dis- 
ease, and  a  brother  with  urinary  [129]  trou- 
ble; that,  after  his  engagement  with  the 
plaintiff  and  before  the  time  fixed  for   the 


marriage,  the  defendant  had,  without  fault 
on  his  part,  developed  and  was  suffering  with 
a  grave  malady,  involving  the  urinary  organs, 
which  had  continued  and  kept  him  constant- 
ly under  the  advice  and  treatment  of  a  physi- 
cian, up  to  the  time  of  the  trial;  that  he  had 
cystitis,  with  probable  inflammation  of  the 
urethra,  complicated  with  enlargement  of  the 
prostate  gland,  and  that  an  indulgence  .  .  . 
would  aggravate  his  disease,  and  likely  short- 
en his  life;  and  that  it  would  be,  not  only  & 
wrong  and  an  injustice  to  the  defendant,  but 
also  to  the  plaintiff,  for  him  to  marry  in  his 
condition  of  health.  Marriage  is  assumed  in 
law  to  be  for  mutual  comfort.  The  condition 
of  the  defendant  precludes  any  hope  of  mu> 
tual  comfort  from  cohabitation.  On  the  con- 
trary, an  indulgence  .  .  .  would  aggravate 
his  disease  and  enhance  the  chances  of  a 
fatal  result.     .  Our  conclusion  upon 

the  law  and  the  evidence  is  that  the  defendant 
acted  throughout  with  good  faith,  and  that 
the  unhappy  circumstances  in  which  he  found 
himself  justified  the  alleged  breach  of  his 
contract  to  marry  the  plaintiff." 

As  supporting  this  rule,  we  have  Grover 
v.  Zook,  44  Wash.  489,  12  Ann.  Gas.  192,  87 
Pac.  638,  120  Am.  St.  Rep.  1012,  7  L.R.A. 
(N.S.)  582,  in  which  the  rule  laid  down  in 
the  Sanders  case,  supra,  was  quoted  with  ap- 
proval. In  this  Zook  case,  the  defendant  was 
afflicted  with  pulmonary  tuberculosis  (com- 
monly called  consumption),  in  an  incurable 
form.  The  woman  sought  to  recover  damages 
for  the  breach  of  the  contract.  This  was  in- 
terposed as  a  defense.  The  sufficiency  of  the 
defense  was  questioned  on  many  g^rounds,  but 
was  sustained  on  the  ground  that  the  con- 
summation of  the  marriage  would  endanger 
not  only  his  life  but  the  life  of  the  woman, 
and  would  affect  the  offspring,  if  any,  re- 
sulting from  the  marriage.  It  appeared  in 
this  case  that  several  members  of  defend- 
ant's family  had  died  of  pulmonary  con^ 
sumption. 

As  recognizing  the  doctrine  expressed  in 
these  two  cases,  [130]  though  not  directly 
in  point,  see  Beans  v.  Denny,  141  la.  52,  117 
N.  W.  1091;  Vierling  v.  Binder,  113  la.  337, 
85  N.  W.  621;  Trammell  v.  Vaughan,  158 
Mo.  214,  59  S.  W.  79,  81  Am.  St.  Rep.  302, 
51  L.R.A.  854;  Shackleford  v.  Hamilton* 
93  Ky.  80,  19  S.  W.  6,  40  Am.  St  Rep.  166, 
15  L.R.A.  531. 

In  this  last  case,  the  defense  interposed 
was  that,  long  prior  to  any  contract  of  mar- 
riage with  the  plaintiff,  defendant  had  con- 
tracted a  loathsome  disease  called  syphilis, 
and  was  treated  for  it  by  skilled  physicians 
until  he  was  pronounced  cured;  that  physi- 
cians advised  him  he  was  cured,  and  was 
in  a  fit  state  to  marry  and  could  safely  do  so: 
that,  after  this  time,  and  with  the  belief  in 
good  faith  that  the  malady  no  longer  existed. 
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he  made  the  contract  with  the  plaintiff;  that, 
after  the  engagement  to  marry,  and  without 
any  fault  on  his  part,  the  symptoms  of  the 
disease  reappeared,  and  he  was  advised  hy 
physicians  that  he  should  not  marry;  that, 
prior  to  the  bringing  of  this  action,  he  made 
known  the  fact  to  the  plaintiff.  The  lower 
court  sustained  appellee's  demurrer  to  this 
c6ntention  as  a  defense,  but  allowed  the 
plea  to  go  to  the  jury  in  mitigation  of  dam* 
ages.     The  Supreme  Court  said: 

"The  court  below,  entertaining  the  opinion 
that,  as  defendant  had  entered  into  this  mar- 
riage contract,  he  is  bound  for  its  breach,  al- 
though it  might  have  been  the  duty  of  ap- 
pellant, under  the  circumstances,  to  decline 
to  execute  it,  sustained  the  demurrer  to  the 
defense.  That  the  contract  was  uncondition- 
al, and  the  defendant  being  able,  at  the  time 
the  promise  was  made,  to  perform  the  con- 
tract, he  must  either  execute  it,  or  become 
responsible  in  damages  for  the  breach.  If 
such  a  contract  as  that  of  marriage  is  to  be 
treated  in  the  light  of  a  mere  bargain  and 
exchange  of  chattels  between  parties  compe- 
tent to  contract,  then  it  seems  to  us  there 
would  be  but  little  difficulty  in  sustaining  the 
action,  of  the  court  below;  but  if  the  agree- 
ment, when  entered  into,  is  to  be  treated 
as  creating  a  status  that  forms  the  basis  of 
our  entire  social  system,  and  in  which  society 
has  more  interest  in  preserving  its  purity  than 
the  parties  to  the  agreement,  it  must  follow 
that  the  defense  interposed  to  appellee's  claim 
for  damages  [131]  was,  in  law  as  morals, 
sufficient  to  prevent  the  recovery.  Where 
the  marriage  contract  is  consummated,  the 
parties  taking  each  other  for  better,  for  worse, 
for  richer,  for  poorer,  and  agreeing  to  cherish 
each  other  in  sickness  and  in  health,  the 
fact  that  the  social  standing  of  the  one  party 
or  the  other,  or  their  pecuniary  condition, 
was  not  as  represented,  will  afford  no  ground 
for  relief;  still,  where  there  is  a  mere  agree- 
ment to  marry,  there  may  be  such  a  condition 
of  one  party  or  the  other,  as  to  health  or 
bodily  infirmity,  arising  subsequent  to  the 
af^rcement,  as  would  authorize  either  party 
to  decline  to  enter  into  the  marriage  relation ; 
and  to  hold  othen^'ise  would  be  to  place  such 
a  contract  upon  the  same  footing  with  sales 
of  mere  personal  chattels.  It  is  said  by  Mr. 
Bishop,  in  his  work  on  Marriage  and  Divorce, 
that  *one  after  marriage  cannot  complain  of 
an  impediment  known  to  him  before;  but, 
if  he  were  ignorant  of  the  existence  of  the 
defect,  or  of  its  incurable  nature,  though  in 
himself,  he  may  take  advantage  of  it  by  suit 
of  nullity.  The  marriage  was  a  mistake:  the 
ends  intended  bv  it  cannot  be  answered.'  2 
Bishop,  Marriage  and  Divorce  (5th  ed.)  Sec. 
581.  The  text  books  establish  the  doctrine 
that  without  sexual  intercourse  the  ends  of 
marriage — the  procreation  of  children,  and 
Add.  Cas.  1917D — 68. 


the  pleasures  or  enjoyments  of  matrimony — 
cannot  be  attained.  The  first  cause  and  rea- 
son of  matrimony,  says  Ayliffe,  'ought  to  be 
the  design  of  having  offspring;  so  the  second 
ought  to  be  the  avoiding  of  fornication.  And 
the  law  recognizes  these  two  as  its  principal 
ends,  namely,  a  lawful  indulgence  of  the  pas- 
sions, to  prevent  licentiousness;  and  the  pro- 
creation of  children,  according  to  the  evident 
design  of  Divine  Providence.'  1  Bishop,  Mar- 
riage and  Divorce  (5th  ed.)  Sec.  322.  It 
is  not  pretended,  nor  has  it  been  so  adjudged 
in  any  court,  that  a  mere  temporary  disease^ 
or  such  a  change  in  the  physical  condition 
of  a  party  to  a  marriage  contract,  after  it 
has  been  entered  into,  and  without  his  fault, 
as  would  render  him  less  capable  of  discharg- 
ing the  duties  growing  out  of  the  marital  re- 
lation, would  be  sufficient  to  justify  ita 
breach;  but  when  the  party  is  afflicted  with 
[182]  bodily  disease  to  such  an  extent  as  ia 
dangerous  to  the  lives  of  those  with  whom  he 
comes  in  contact,  and  such  as  must,  if  he 
should  marry,  necessarily  be  communicated  to 
his  wife  .  .  .  and,  through  her,  affect  her 
offspring  with  the  poison,  connected  with  the 
fact  that  he  was  ignorant  of  the  disease  being 
upon  him  at  the  time  he  contracts  to  marry, 
he  will  be  excused  for  the  nonperformance  of 
his  undertaking.  While  the  contract  to 
marry  is  silent  as  to  any  condition,  it  must 
be  implied  that  any  subsequent  change  in 
the  physical  or  mental  condition  of  either 
party,  without  fault,  so  as  to  render  it  im- 
possible, in  the  nature  of  things,  to  accomplish 
the  object  for  which  the  marriage  relation  is 
brought  about,  will  release  the  parties  from 
the  agreement.  Impotency,  insanity,  or  such 
a  diseased  condition  of  the  body  as  would 
affect  the  offspring  and  endanger  the  life  of 
the  mother,  if  the  contract  was  carried  out, 
would  certainly  be  within  this  rule.  Any 
other  doctrine  would  require  the  same  con- 
struction to  be  given  the  agreement  to  marry 
that  is  given  to  contracts  for  the  sale  and 
delivery  of  personal  property.  Where  the 
party  can  recover,  it  must  be  in  damages 
for  the  breach,  although  impossible  to  per- 
form it;  in  other  words,  it  is  urged  that  the 
woman  must  either  have  the  husband  or  dam- 
ages in  his  stead,  if  he  is  able  to  have  the 
marriage  ceremony  performed.  This  is  also 
the  objection  to  the  majority  opinions  ren- 
dered in  the  (IJourt  of  Queen's  Bench  in  the 
case  of  Hall  v.  Wright,  El.  Bl.  &  El.  745, 
96  E.  C.  L.  745.  We  concur  with  the  minori- 
ty opinions  in  that  case,  that  the  contract 
of  marriage  is  subject  to  implied  conditions 
peculiar  to  itself.  In  that  case,  the  defense 
was  that,  after  the  promise  and  before  the 
breach,  the  defendant  was  afflicted  with  bleed- 
ing from  the  lungs,  and  by  reason  of  the 
disease  became  incapable  of  marriage  without 
great  danger  to  his  life,  and  therefore,  unfit. 
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for  the  married  state,  of  which  the  plaintiff 
had  notice.  After  reviewing  the  authorities 
upon  the  question,  Erie,  J.,  said:  'The  prin- 
ciple to  be  deduced  from  the  cases  seems  to 
uie  to  be  that  a  contract  to  marry  is  assumed, 
in  law,  to  be  made  for  the  purpose  of  mutual 
comfort,  and  is  [133]  voided,  if  by  the  act 
of  God  or  the  opposite  party,  the  circum- 
stances are  so  changed  as  to  make  intense 
misery,  instead  of  mutual  comfort,  the  prob- 
able result  of  performing  the  contract.'  The 
majority  opinion  was  rendered  on  the  idea 
that  disease  was  not  such  a  state  of  health 
as  made  it  improper  for  the  defendant  to 
marry,  and,  therefore,  not  impossible  of  per- 
formance; and,  if  a  case  like  the  one  being 
considered  had  been  presented,  we  doubt  if 
any  difference  of  opinion  would  have  been 
expressed.  Pollock  and  other  text  writers 
on  contracts,  in  alluding  to  this  opinion,  say 
that  it  id  so  much  against  the  tendency  of 
the  later  cases  that  it  is  now  of  little  or 
no  authority  beyond  the  point  decided;  but, 
if  that  opinion  had  been  unanimous,  although 
entitled  to  great  weight,  we  would  not  be 
inclined  to  follow  its  reasoning,  or  concur 
in  the  conclusion  reached.'' 

Judge  Pollock,  in  his  work  on  Contracts 
(3rd  Edition),  page  546,  said: 

''In  the  early  and  very  peculiar  case  of 
Hall  V.  Wright,  the  question,  after  some 
critical  discussion  of  the  pleadings,  which  it 
is  needless  to  follow,  came  to  this:  'Is  ill 
a  term  in  an  ordinary  agreement  to  marry, 
that  if  a  man  from  bodily  disease  cannot  mar- 
ry without  danger  to  his  life,  and  is  unfit 
for  mai'riage  from  the  cause  mentioned  at 
the  time  appointed,  he  shall  be  excused  from 
marrying  then?'  or,  in  other  words:  *Is  tho 
continuance  of  health  ( that  is,  of  such  a  state 
of  health  as  makes  it  not  improper  to  marry ) , 
an  implied  condition  of  the  contract?'  The 
Court  of  Exchequer  Chamber  decided  by  four 
to  three  that  it  is  not,  the  Court  of  the 
Queen's  Bench  having  been  equally  divided. 
The  majority  of  the  judges  relied  upon  two 
reasons:  that  if  a  man  could  not  marry  with- 
out danger  to  his  life,  that  did  not  show  the 
performance  of  the  contract  to  be  impossible, 
but  at  most,  highly  imprudent;  and  that,  at 
any  rate,  the  contract  could  be  so  far  per- 
formed as  to  give  the  woman  the  status  and 
social  position  of  a  wife.  It  was  not  disputed 
that  the  contract  was  voidable  at  her  option. 
'The  man,  though  he  may  be  in  a  bad  state 
[134]  of  health,  may  nevertheless  perform 
his  contract  to  marry  the  woman,  and  so 
give  her  the  benefit  of  social  position,  so 
far  as  in  his  power,  though  he  may  be  un- 
able to  fulfill  all  the  obligations  of  the  mar- 
riage state;  and  it  rests  with  the  woman 
to  say  whether  she  will  enforce  or  renounce 
the  contract.'  As  to  the  first  of  these  reasons, 
the  question  is  not  whether  there  is  or  not 


an  absolute  impossibility,  but  what  is  the 
true  meaning  of  the  contract;  and  in  this 
case  the  contract  is  of  such  a  kind  that  one 
might  expect  tlie  conditions  and  (exceptions 
implied  in  strictly  personal  contracts  to  be 
extended  rather  than  excluded.  As  to  the 
second  reason,  it  cannot  be  maintained,  except 
against  the  ccnnmon  understanding  of  nuin- 
kind  and  the  general  treatment  of  marriage 
by  English  law,  that  the  acquisition  of  legal 
or  social  position  by  marriage  is  a  principal 
or  independent  object  of  the  contract.  Unless 
it  can  be  so  considered,  the  reason  cannot 
stand  with  the  principle  affirmed  in  Geipei 
v.  Smith  (1872)  L.  R.  7  Q.  B.  (Eng.)  404, 
that  when  the  main  part  of  a  contract  has 
become  impossible  of  performance  by  an  ac- 
cepted cause,  it  must  be  treated  as  having 
become  impossible  altogether.  The  decision 
itself  can  be,  reviewed  only  by  a  court  of 
ultimate  appeal,  but  it  is  so  much  against 
the  tendency  of  the  later  cases  that  it  is  now 
of  little  or  no  authority  beyond  the  point 
actually  decided,  which,  for  the  obvious  rear 
sons  indicated  in  some  of  the  judgments,  is 
not  at  all  likely  to  recur." 

In  the  footnote  on  page  547,  Pollock  on 
Contracts   (3rd  Edition),  it  is  said: 

"In  an  action  by  a  woman  for  breach  of 
promise  to  marry,  it  is  a  defense  either  tliat 
the  woman  has  physical  defects  making  mar- 
riage improper  which,  if  existing,  were  un- 
known to  ^he  defendant  at  the  time  the  en- 
gagement was  made,  or  that  the  defendant 
himself  has  such  defects,"  citing  Goddard  t. 
Westcott,  82  Mich,  180,  46  N.  W.  242;  Gring 
V.  Lerch,  112  Pa.  St.  244,  3  Atl.  841,  56  Am. 
Rep.  314;  Vierling  v.  Binder,  113  la.  337, 
85  X.  W.  621;  Shackleford  v.  Hamilton,  93 
Ky.  80,  19  S.  VV.  5,  40  Am.  St.  Rep.  166, 
15  L.R.A.  531;  Gardner  v.  Arnett  (Ky.)  50 
S.  W.  840;  [135]  Trammell  v.  Vaughan,  158 
Mo.  214,  59  S.  W.  79,  81  Am.  St.  Rep.  302, 
51  L.R.A.  854;  Allen  v.  Baker,  86  N.  C.  91, 
41  Am.  Rep.  444;  Sanders  v.  Coleman,  97  Va. 
690,  34  S.  E.  621,  47  L.R.A.  581. 

In  Allen  v.  Baker,  86  X.  C.  91,  41  Am.  Rep. 
444,  the  defendant  failed  to  fulfill  a  contract 
of  mai'riage  upon  the  ground  that  he  was 
aflflicted  with  a  venereal  disease  which  ren- 
dered him  unfit  for  the  marriage  state.  The 
court,  in  disposing  of  the  case,  said: 

"However  once  doubted,  it  is  now  generally 
conceded  that,  if  tlic  performance  of  a  con- 
tract be  rendered  impossible  by  the  act  of 
God  alone,  such  fact  will  furnish  a  valid 
excuse  for  its  nonperformance:  and  such  a 
stipulation  will  be  understood  to  be  an  in- 
herent part  of  every  contract.  It  is  like- 
wise true  that,  whenever  the  main  part  of 
an  executory  contract  becomes  impossible  of 
performance,  from  any  cause  beyond  the  pow- 
er of  the  party  to  control,  it  will  be  treated  as 
having    become    impossible    in    toio.      Why 
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should  not  the  same  principle  apply  to  a  con- 
tract»  the  fulfillment  of  which,  owing  to 
causes  subsequently  intervening  and  alto- 
gether independent  of  any  default  of  the 
party,  can  only  be  productive  of  consequences 
disastrous  to  the  parties  themselves,  and  such 
as  may  entail  misery  upon  others  to  come 
after  them.'- 

In  discussing  the  case,  reference  was  made 
to  Hall  V.  Wright,  hereinafter  more  fully 
referred  to.    The  court  said: 

"In  making  that  decision,  the  court  treated 
a  contract  for  marriage  as  they  would  any 
other  contract,  saying  that,  though  in  bad 
health,  the  man  might,  nevertheless,  so  far 
perform  hia  contract  aa  to  marry  the  woman, 
and  thus  secure  to  her  the  status  and  social 
position  of  his  wife,  and  endow  her  with  a 
wife's  interest  in  his  estate;  and,  if  un- 
willing to  do  this,  he  should  compensate 
her  in  damages  for  his  refusal.  We  confess 
that  we  are  not  satisfied  with  this  course 
of  reasoning.  In  the  first  place,  it  is  not 
possible  to  assimilate  a  contract  like  this  to 
an  ordinary  contract  for  personal  services, 
which,  if  not  capable  of  being  wholly  per- 
formed, may  be  partially  so;  and,  in  tho 
next  place,  we  believe  it  to  be  contrary  [136] 
to  the  understanding  of  men  generally,  that 
the  acquisition  of  property  or  social  posi- 
tion either  does  or  should  constitute  a  main 
and  independent  motive  and  inducement  for 
ontering  into  such  a  contract.  The  usual, 
and  we  may  say  lei^itmate,  objects  sought 
to  be  attained  by  such  agreements  to  marry, 
are  the  comforts  of  association,  the  consor- 
tium viiiie  .  .  .  ;  the  gratification  of  the 
natural  passions  rendered  lawful  by  the  union 
of  the  parties;  and  the  procreation  of  chil- 
dren. And  if  either  party  should  thereafter 
become,  by  the  act  of  God  and  without  fault 
on  his  own  part,  unfit  for  such  a  relation 
and  incapable  of  performing  the  duties  inci- 
dent thereto,  then  the  law  will  excuse  a  non- 
compliance with  the  promise — the  main  part 
of  the  contract  having  become  impossible  of 
performance,  the  whole  will  be  considered  to 
be  so.  In  Pollock  on  Contracts,  370  (a  book 
in  which  the  principles  of  contracts  are 
treated  more  philosophically  than  by  any  au- 
thor known  to  us),  the  decision  of  Hall  v. 
Wright,  supra,  is  referred  to,  witli  the  re- 
mark that  it  is  so  much  against  the  tendency 
of  the  later  cases  as  to  be  now  of  little  or 
no  authority/' 

The  case  then  proceeds  to  discuss  the  effect 
upon  the  woman  and  her  ofi't>pring  of  con- 
summating such  a  marriage,  because  that  was 
the  strongest  argument  to  be  urged  against 
the  consummation  of  the  marriage.  We 
think,  however,  it  is  not  the  only  argument. 

In  Boast  v.  Firth,  L.  R.  4  C.  P.  (Eng.) 
1,  a  master  sued  the  father  of  his  apprentice 
on  his  covenants   in  an   apprentice  deed,   in 


which  it  was  provided  that  the  apprentice 
should  serve  him  (the  plaintiff),  during  all 
the  term.  The  defense  was  that  the  appren- 
tice was  prevented  from  so  doing  by  perma- 
nent illness  arising  after  the  making  of  the 
indenture.  The  court  held  that  it  must  be 
held  to  have  been  in  the  contemplation  of 
the  parties,  when  they  entered  into  this  cove- 
nant, that  the  prevention  of  the  performance 
by  the  act  of  God  should  be  an  excuse  for 
nonperformance,  and  the  defense  was  held 
good.  The  court,  however,  was  cited  to  the 
[137]  case  of  Hall  v.  Wright,  as  supporting 
the  contention  that  there  should  be  liability, 
rotwithstanding  the  illness  of  the  apprentice. 
The  court  said: 

*'It  seems  to  me,  however,  that  that  case 
is  clearly  distinguishable.  In  the  case  of  a 
contract  to  marry,  the  man,  though  he  may 
be  in  a  bad  state  of  health,  may  nevertheless 
perform  his  contract  to  marry  the  w^oman, 
and  so  give  her  the  benefit  of  social  position 
so  far  as  in  hi&  power,  though  he  may  be 
unable  to  fulfill  all  the  obligations  of  the 
marriage  state;  and  in  rests  with  the  woman 
to  say  whether  she  will  enforce  or  renounce 
the  contract." 

Robinson  v.  Davison,  L.  R.  6  Exch.  (Eng.) 
260,  involved  a  contract  to  perform  services 
which  not  deputy  could  perform  (the  defend- 
ant was  an  eminent  pianoforte  player),  and 
^/hich,  in  case  of  death,  could  not  be  performed 
by  the  executors  of  the  deceased.  It  was  held 
tliat,  by  virtue  of  the  terms  of  the  contract, 
incapacity  cither  of  body  or  mind  in  the  per- 
former, without  default  on  his  or  her  part, 
is  an  excuse  for  nonperformance ;  and  it  seem.s 
to  be  the  general  holding  that,  where  one  is 
engaged  to  perform  services  which  he  alone 
can  perform,  if,  by  the  act  of  God,  he  becomes 
disabled  for  the  performance,  he  is  excusable 
without  damages. 

See  Dickey  v.  Linscott,  20  Me.  453,  37  Am. 
Dec.  66;  Spalding  v.  Rosa,  71  N.  Y.  40,  27 
Am.  Rep.  7;  Fenton  v.  Clark,  11  Vt.  657; 
Green  v.  Gilbert,  21  Wis.  396. 

This  brings  us  to  the  only  two  causes  to 
which  our  attention  has  been  called  holding 
that  sickness  does  not  excuse  a  refusal  to 
perform  a  marriage  contract.  The  first  is 
Hall  V.  Weight,  decided  in  1858.  The  case 
was  first  heard  in  the  Court  of  Queen's  Bench. 
In  that  court,  the  judges  were  four  to  three 
against  defendant's  contention.  The  Court 
of  Exchequer  Chamber  on  appeal  held  against 
such  defense  by  a  vote  of  three,  each  judge 
filing  an  opinion  in  support  of  his  contention: 
thus  holding  that  it  was  necessary  to  show, 
in  order  to  escape  damages,  that  the  perform- 
ance of  the  contract  was  impossible,  and  that, 
at  any  rate,  the  contract  should  be  [138] 
so  performed  as  to  give  the  woman  the  status 
and  social  position  of  the  wife,  no  matter 
what   the  condition   of  the  defendant  is  at 
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that  time,  provided  he  is  capable  of  sitting 
up  long  enough  to  have  the  marriage  cere- 
mony performed. 

Judge  Willes,  speaking  as  a  member  of  the 
court,  said: 

*'The  contract  in  this  case  is  stated  by  the 
plaintiff  and  admitted  by  the  defendant,  to 
have   been    in    terms    an    unconditional   one 

.  .  Its  performance  is  not  impossible, 
and  it  is  not  enough  to  show,  in  answer  to 
an  action  upon  a  contract,  that  its  perform- 
ance is  inconvenient  or  may  be  dangerous. 
The  delicacy  of  health,  alleged  as  an  excuse, 
is  the  man's  misfortune,  not  to  be  visited, 
beyond  what  is  inevitable,  upon  the  woman. 
If  either  party  is  to  have  the  option  of  break- 
ing oflf  the  match,  it  ought  to  be  the  woman. 
...  If  the  man  were  rich  or  distinguished, 
and  the  woman  mercenary  or  ambitious,  she 
might  still  desire  to  marry  him  for  advance- 
ment in  life.  I  do  not  sympathize  with  such 
a  woman,  .  .  .  but  this  is  not  a  question 
of  sentiment.  If  it  were,  I  might  put  the 
case  of  a  real  attachment,  where  such  an 
illness  as  that  stated  in  the  plea  supervening 
might  make  the  woman  even  more  anxious 
to  marry,  in  order  to  be  the  companion  and 
the  nurse,  if  she  could  not  be  the  mistress, 
of  her  sweetheart." 

Judge  Crowder  said: 

"It  is  quite  impossible  to  construe  the 
plea  as  alleging  any  physical  impossibility 
to  go  through  the  ceremony  of  marriage,  or 
any  physical  incapacity  to  perform  the  duties 
of  marriage.  Whether,  if  such  allegations 
had  existed,  they  would  have  afforded  any 
answer  to  the  action,  I  do  not  thiiik  it  is 
necessary  in  this  case  to  decide.  .  .  .  But 
I  am  of  opinion  that  It  is  no  excuse  for  the 
breach  of  a  promise  to  marry,  that  the  per- 
formance of  the  conjugal  duties  would  be  at- 
tended with  danger  to  the  defendant's  life.*' 

Erie,  Judge,  speaking  for  himself,  said : 

"The  plea  alleges  that,  before  any  breach  of 
the  promise,  the  defendant  was  afflicted  with 
a  dangerous  bodily  disease,  [139]  which  had 
occasioned  frequent  and  severe  bleedings  from 
the  lungs,  and  by  reason  thereof,  defendant 
was  incapable  of  marriage  without  great 
danger  to  his  life.  .  .  .  The  plaintiff  con- 
tends that  a  contract  to  marry  is  not  sub- 
ject to  implied  conditions  peculiar  to  itself 
.  .  ;  and  that,  when  the  time  is  come, 
the  woman  has  a  right  either  to  a  husband 
or  to  damages  in  lieu  thereof;  and  that  the 
fatal  consequence  of  the  marriage  to  the 
husband  is  either  immaterial  to  the  wife,  or 
a  ground  for  greater  damages;  as  a  widow 
may  get  more  of  her  former  husband's  assets 
than  a  wife.  But  there  is  no  authority  to 
support  this  view;  and  there  seems  to  me  to 
be  much  reason  and  authority  against  it. 
A  contract  to  marry  has  some  peculiar  inci- 
dents arising  from  its  nature.     .    .     .    The 


principle  to  be  deduced  from  these  cases  seems 
to  me  to  be  that  a  contract  to  marry  is  as- 
sumed in  law  to  be  made  for  the  purpose  of 
mutual  comfort,  and  is  avoided  if>  by  the 
act  of  God  or  the  opposite  party,  the  circum- 
stances are  so  changed  as  to  make  intense 
misery,  instead  of  mutual  comfort,  the  prob- 
able result  of  performing  the  contract.  .  .  . 
The  near  approach  of  death  by  a  fatal  dis- 
ease precludes  any  hope  of  personal  comfort 
from  cohabitation ;  and,  if  death  is  knowingly 
hastened  thereby,  each  party,  by  performing 
the  contract,  might  incur  the  criminal  guilt 
of  intentionally  causing  death." 

Judge  Pollock  said: 

"Some  learned  judges  think  it  (a  contract 
to  marry)  is  of  the  same  character  as  any 
other  contract,  and  that  no  terms  or  condi- 
tions can  be  implied  by  the  law;  and  that, 
if  it  be  not  performed  in  the  terms  expressed, 
the  party  failing  to  perform  it  must  pay 
damages  for  the  breach  of  it.  Other  learned 
judges  think  that  there  are  implied  conditions 
or  exceptions,  and  that  the  matter  stated  in 
the  plea  is  one  of  them;  and,  therefore,  that 
the  defendant  cannot  be  called  upon  to  pay 
damages  for  the  nonperformance  of  the  con- 
tract, .  .  .  under  the  circumstances  which 
appear  on  the  whole  record.  It  must  be  con- 
ceded .  .  .  that  there  are  contracts  [140] 
to  which  the  law  indies  exceptions  and  con- 
ditions which  are  aot  expressed.  All  con- 
tracts for  personal  services  which  can  be 
performed  only  dmriag  the  lifetime  of  the 
party  contracting  are  subject  to  the  implied 
condition  that  he  shall  be  alive  to  perform 
them." 

Judge  Pollock  further  said: 

"I  prefer  putting  my  judgment  on  the 
ground  that  there  is  an  implied  exception  in 
a  contract  of  marriage,  including  the  state  of 
facts  alleged  in  the  plea.  .  .  .  The  ques- 
tion then  is:  Is  the  continuance  of  health, 
of  such  a  state  of  health  as  makes  it  not  im- 
proper to  marry,  another  condition?  I  am 
of  opinion  that  it  is.  There  are  conditions 
to  be  implied  (I  think)  on  both  sides  in  such 
an  agreement.  ...  By  the  act  of  God, 
the  contract  had  become  void.  ...  It 
has  been  suggested  that  in  such  a  case  the 
woman  may  be  contended  with  the  society 
of  the  man,  and  that  the  choice  ought  to 
rest  with  her;  that  if  she  be  willing  to 
marry,  he  must  marry  or  pay  damages.  .  .  . 
I  think,  if  the  man  can  say  with  truth,  *By 
the  visitation  of  Providence,  I  am  not  capable 
of  marriage,'  he  cannot  be  called  upon  to 
marry,  and  I  think  this  is  an  implied  condi- 
tion in  all  agreements  to  marry.  I  think 
that  a  view  of  the  law  which  puts  a  contract 
of  marriage  on  the  same  footing  as  a  bargain 
for  a  horse,  or  a  bale  of  goods,  is  not  in  ac- 
cordance with  the  general  feelings  of  man- 
kind, and  is  supported  by  no  authority.** 
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Our  attention  is  called  to  what  is  said  in 
Addison  on  Ck>ntract8,  the  great  English  au- 
thority (11th  Edition),  Cliapter  7,  Book  2, 
page  1315,  as  follows: 

"If,  subsequently  to  the  making  of  a  con- 
tract to  marry,  one  of  the  parties  by  bodily 
disease  becomes  unfit  for  the  performance 
of  the  most  important  duty  of  marriage,  the 
party  so  unfitted  is  not  thereby  entitled  to 
treat  the  contract  as  dissolved,  the  other 
party  still  desiring  its  performance.  But 
the  latter  may  break  off  the  engagement;  for, 
■  if  a  man,  by  disease,  accident,  or  mutilation, 
becomes  impotent,  he  could  [141]  never  main- 
tain an  action  against  a  woman  for  refusing 
to  marry  him." 

The  only  authority  cited  in  support  of  the 
text  is  Hall  v.  Wright,  supra,  and  the  state- 
ment is  practically  taken  from  that  case,  and 
adds  nothing  to  the  holding  of  the  English 
court. 

Our  attention  has  been  called  to  Smith  ▼. 
Compton,  Court  of  Errors  and  Appeals,  New 
Jersey,  decided  June  16,  1902,  and  reported 
in  52  Atl.  386.    That  court  said: 

"Tlie  case  of  Sanders  y.  Coleman,  97  Va. 
690,  34  S.  E.  621,  47  L.R.A.  581,  is  more 
liberal  to  the  defendant,  and  lays  down  the 
rule  that  where  the  defendant,  after  the 
promise,  contracts  or  develops  a  disease,  with- 
out fault  on  his  part,  which  renders  it  unsafe 
and  dangerous  to  his  health  or  life  to  perform 
his  contract,  it  will  constitute  a  defense  to  an 
action  against  him.  On  the  contrary.  Hall 
V.  Wright,  El.  Bl.  &  El.  746,  96  E.  C.  L. 
746,  maintains  that  such  physical  defects  can- 
not be  set  up  in  bar  to  the  action.  In  the 
case  under  consideration,  the  declaration  al- 
leges that  the  promise  made  was  to  marry  on 
the  15th  day  of  June,  1900,  and  both  the 
plaintilT  and  defendant  admit  that  such  was 
the  promise.  .  .  .  The  promise  being  ad- 
mitted, and  the  refusal  to  perform  at  the 
stipulated  time  being  also  admitted,  the  plain- 
tiff clearly  established  her  right  of  action. 
In  the  case  of  Hall  v.  Wright,  the  promise 
counted  upon  being  to  marry  within  a  rea- 
sonable time,  it  might  with  some  plausibility 
be  argued  that  the  defendant's  physical  condi- 
tion might  be  considered  in  determining 
whether  a  reasonable  time  had  elapsed,  and, 
if  it  had  not,  there  would  be  no  breach  prov- 
en, and  the  right  of  action  would  not  exist." 

The  court  further  proceeded: 

"This  is  not  a  duty  or  a  charge  created  by 
law,  which  the  party  is  disabled  to  perform 
without  any  fault  on  his  own  part,  but 
a  contract  entered  into  by  himself,  in  which 
he  might  have  provided  against  the  con- 
tingency which  he  alleges  has  occurred.  The 
contract  is  an  unconditional  one,  into  which 
[142]  the  defendant  cannot  read  a  condition 
which  will  defeat  it.  I  agree  with  the  decla- 
ration of  the  majority  of  the  judges  in  Hall 


V.  Wright,  that  it  is  not  enough  to  show,  in 
answer  to  an  action  upon  the  contract,  after 
breach,  that  its  performance  is  inconvenient 
or  may  be  dangerous.  Impossibility  to  per- 
form will  alone  constitute  an  absolute  bar. 
Ill  health  is  the  defendant's  misfortune,  not 
to  be  visited,  beyond  what  is  inevitable,  upon 
the  plaintiff.  If  the  plaintiff  was  willing,  in 
view  of  his  social  position,  or  that  which 
she  might  acquire  by  reason  of  his  wealth,  to 
marry  him,  and  await  his  restoration  to 
health,  she  had  the  right  to  insist  upon  the 
benefit  of  the  unconditional  contract.  If  he 
was  apprehensive  of  danger  to  his  health  or 
life,  he  could  break  the  engagement,  but  was 
subject  to  such  damages  as  a  jury  would 
award  against  him  for  the  breach.  That 
would,  in  effect,  be  a  substituted  performance 
in  discharge  of  the  obligation  incurred.  This 
is  in  consonance  with  the  well-established  rule 
which  governs  contracts,  and,  unless  it  is 
adhered  to,  the  loss  falls  upon  the  party  to 
whom  no  fault  can  be  imputed.  There  was  no 
error  in  the  charge  of  the  court." 

The  instruction  which  the  Supreme  Court 
approved,  so  far  as  this  case  is  concerned,  is 
substantially  as  follows: 

"Nothing  will  excuse  the  defendant  for  a 
breach  of  his  promise,  except  such  a  disease, 
or  complication  of  diseases,  as  renders  the 
making  of  the  marriage  contract  and  the  con- 
summation of  the  marriage  by  marital  in- 
tercourse, impossible." 

These  are  all  the  authorities,  pro  and  eon, 
to  which  our  attention  has  been  called,  or 
which  we  are  able  to  discover  upon  our  in- 
dividual research. 

In  the  case  at  bar,  the  doctors  testified  that 
the  defendant  was  affected  with  pernicious 
anemia;  that  one  survives  this  disease  usually 
but  two  or  three  months,  possibly  not  more 
than  a  year;  that,  usually,  a  year  is  the 
limit;  that  defendant  had  become  afflicted 
with  the  disease  in  February,  1910,  at  least 
that  was  the  first  time  it  was  discovered  that 
he  was  so  afflicted.  If  the  doctor's  testimony 
is  to  be  relied  upon  (and  [143]  there  is  no 
evidence  to  the  contrary),  it  appears  that  he 
then  had  but  ten  months  to  live.  There  is 
no  evidence  that  he  broke  his  promise  of 
marriage.  The  plaintiff  testifies  that  he  told 
her  in  1910,  and  after  her  return  in  April, 
1910,  from  a  visit,  that  he  had  been  to  see 
a  doctor  and  the  doctor  told  him  he  could 
not  live;  that  it  was  after  that  that  he  told 
her  that  he  could  not  marry.  There  is  no 
evidence  that  the  promise  was  made  after 
he  discovered  his  condition.  There  is  no  evi- 
dence that  he  sought  to  avoid  the  contract 
until  after  it  was  found  that  he  was  stricken 
with  a  fatal  malady,  and  that  he  could  not 
live,  by  reason  of  his  disease,  more  than  a 
few  months  at  most.  There  was  no  definite 
time  fixed  for  the  performance  of  the  mar- 
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riage,  so  far  as  this  record  discloses.  If  the 
malady  had  proven  fatal  before  he  had  in- 
formed the  plaintiff  that  he  was  unable  to 
marry  her  because  of  his  diseased  condition, 
clearly  plaintiff  would  have  no  cause  of  ac- 
tion under  any  of  the  authorities.  Death 
would  have  dissolved  the  contract.  There  is 
in  every  contract  of  marriage  the  implied 
condition  that  the  parties  to  the  contract 
will  be  alive  at  the  time  appointed  for  its 
consummation. 

The  consideration  for  every  agreement  to 
marry  is  found  in  the  consummation  of  that 
agreement  by  marriage.  Each  has  bargained 
to  give  and  receive,  on  that  day,  all  that  is 
implied  in  the  marriage  relationship — all  that 
grows  out  of  the  marriage  relationship.  If, 
by  the  act  of  God,  before  the  time  fixed  for 
the  consummation  of  the  marriage,  either 
party  is  rendered  incapable  of  giving  that 
which  the  contract  calls  for,  the  other  party 
may  repudiate  the  agreement  to  marry,  be- 
cause of  the  failure,  through  the  act  of  God, 
of  the  very  consideration  upon  which  the 
promise  rests.  It  may  be  that  the  very 
condition  that  renders  him  incapable  of  giv- 
ing, renders  him  wholly  incapable  of  receiv- 
ing any  of  the  consideration,  which,  under 
the  consummated  contract,  he  is  entitled  to. 
The  giving  and  receiving  are  mutual  obliga- 
tions. One  is  a  condition  for  the  other.  If 
the  woman  may  repudiate  the  contract  be- 
cause the  man  has  become,  by  the  act  of 
God,  in  such  a  condition  [144]  physically  as 
to  render  him  incapable  of  giving  her  all 
that,  under  the  consummated  contract,  she 
is  entitled  to,  then  the  man  may,  the  contract 
being  mutual,  refuse  to  perform  when,  by  the 
act  of  God,  he  has  become  wholy  incapable 
of  receiving  any  of  the  consideration  to  which 
the  consummated  contract  entitles  him.  One 
cannot  give  to  another  that  which  the  other 
is  wholly  incapable  of  receiving!  We  would 
hold,  rather,  that  the  consideration  for  the 
original  agreement  to  marry  has  been  de- 
stroyed by  the  act  of  God,  and  that  what 
is  claimed  to  be  a  repudiation  of  the  contract, 
is  simply  a  communication  to  the  opposite 
party  of  the  happening  of  an  implied  condi- 
tion in  the  original  contract,  which  rendered 
the  contract  incapable  of  performance. 

Take  an  extreme  case:  Two  people  have 
entered  into  a  contract  to  marry  on  a  certain 
day.  All  the  arrangements  are  made  for 
marriage  on  that  day.  On  the  day  before 
that  fixed  for  the  consummation,  the  man  is 
afflicted  with  a  mortal  wound,  or  is  overcome 
by  fatal  malady.  It  becomes  apparent  from 
the  conditions  that  he  can  live  but  a  few 
liourg  or  days.  The  woman  appears  at  his 
bedside  on  the  day  fixed  for  the  marriage 
and  demands  its  consummation.  Under  the 
rule  in  Hall  v.  Wright,  he  must  perform,  if 
able  to  sit  up  and  go  through  the  ceremony 


and  consummate  tlie  marriage;  and  this,  that 
she  may  receive  some  of  the  benefits  of  the 
contract,  although  he  is  totally  incapable  of 
receiving  anything  in  return.  If  he  failed 
to  respond  to  her  request,  his  estate  is 
mulcted  in  damages,  though  he  died  within 
two  hours  after  the  demand. 

Reversing  the  tables,  we  take  the  case  of 
a  man  in  the  full  vigor  and  strength  of  his> 
manhood,  promising  to  marry  a  wealthy 
widow,  vigorous  and  strong  at  the  time  of 
the  promise,  who,  on  the  day  fixed  for  the 
marriage,  is  stricken  with  a  fatal  malady 
from  which  there  is  no  hope  of  recovery. 
There  is  left  her  but  a  few  days  or  weeks  in 
which  to  live.  On  the  day  fixed,  he  appears 
and  demands  the  consummation  of  the  mar- 
riage. She  tells  him  she  is  unable  to  marry 
[145]  because  of  her  fatal  malady.  However, 
she  is  able,  at  the  particular  time,  to  go 
through  the  form  and  ceremony  of  marriage, 
though  in  it  is  involved  great  peril  to  her 
life.  She  refuses  to  consummate,  and  her 
estate  becomes  liable  to  him  in  damages.  If 
consummated,  he  is  placed  in  a  position  to 
receive  a  large  portion  of  her  estate.  She 
receives  nothing  in  the  consummation  of  the 
marriage  but  the  hollow  mockery  of  an  empty 
ceremony.  If  the  rule  in  the  Wright  case  is 
adopted  out  of  a  chivalrous  regard  for  the 
woman,  it  is  thus  seen  that  it  may  fail  in  its 
application. 

This,  we  think,  is  the  logical  effect  of  the 
full  application  of  the  doctrine  in  Hall  v. 
Wright,  as  followed  by  the  New  Jersey  Court 
of  Appeals.  We  are  not  inclined  to  follow 
these  authorities. 

We  take  from  these  authorities,  based,  as 
we  think,  on  sound  reasoning: 

First,  that  one  may  repudiate  an  agree- 
ment to  marry,  when,  subsequently  to  the 
making  of  the  contract,  he  becomes  afflicted 
with  a  loathsome  disease,  which,  upon  the 
consummation  of  the  marriage,  may  be  com- 
municated to  the  spouse  and  to  the  offspring 
born  of  said  marriage. 

Second,  when,  after  the  making  of  the  con- 
tract to  marry,  he  becomes  afflicted  with  a 
fatal  and  incurable  malady,  and  the  consum- 
mation of  the  marriage  would  hasten  his 
death,  he  is  not  bound  to  perform  by  con- 
summating the  marriage,  and  therefore  is 
not  liable  in  damages  for  such  failure.  Or,  in 
other  words,  that  there  is  implied  in  every 
contract  to  marry  that  the  parties  will  not 
endanger  life  or  health  in  the  consummation 
of  the  marriage;  and  that,  where  illness  or 
disease  conies  upon  one  after  making  the  con- 
tract to  marry,  such  as  would  render  mar- 
riage dangerous  to  his  life,  a  breach  of  the 
contract,  based  on  such  unavoidable*  and  such 
unanticipated  condition,  is  excusable.  We  do 
not  mean  by  this  that  the  danger  should  be 
simply  problematical,  or  a  possible  contingen- 
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cy — one  that  may  or  may  not  be  a  resultant      for    the    extension 
consequence  [146]  of  the  act  of  consummating 
the   marriage — but   one   whicli   the   evidence 
renders  reasonably  certain  is  the  evitable  con- 
sequence of  such  an  act.     Where  the  malady 
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is  of  such  a  fatal  character  that  he  cannot 
enter  into  the  marriage  relation  and  receive 
any  of  the  benefits  which  grow  out  of  and 
are  involved  in  the  relationship  established  by 
the  consummation  of  the  marriage,  he  is 
excused. 

Third,  that,  where  one  is  stricken,  before 
the  time  arrives  for  the  consummation  of  the 
marriage,  with  a  fatal  malady,  and  has  but 
a  few  days  or  weeks  or  months  to  live,  and 
the  evidence  makes  this  reasonably  certain, 
he  is  excused  from  the  consummation  of  the 
marriage,  and,  being  excused,  his  estate,  upon 
his  death,  is  not  liable  in  damages  for  such 
failure. 

These  are  implied  conditions  in  the  agree- 
ment to  marry,  and  the  agreement  to  marry 
la  voided  by  their  happening,  and,  the  agree- 
ment being  void,  no  liability  for  damages 
results  from  the  failure  to  perform.  The  first 
proposition  rests  upon  public  policy,  as  well 
as  upon  the  conditions  herein  suggested. 

In  the  instant  case,  the  evidence  discloses 
without  question  that,  before  any  time  was 
fixed  for  the  final  consummation  of  this  agree- 
ment to  marry,  the  defendant  was  afflicted 
with  a  fatal  malady — a  knowledge  of  which 
came  to  him  before  any  suggestion  was  made 
by  him  to  the  plaintiff  of  any  disposition  on 
his  part  to  witlidraw  from  the  performance 
of  the  contract  and  the  consummation  of  it 
by  marriage;  that  the  mlilady  was  of  a  pro- 
gressive character;  and  that  he  died  soon 
after  his  conversation  with  the  plaintiff  in 
which  she  claims  he  breached  his  promise  to 
consummate  the  marriage.  Under  the  facts 
in  this  case,  we  are  satisfied  that  the  plaintiff 
has  not  shown  a  right  to  recover  for  the 
alleged  breach  of  promise  of  marriage,  and, 
on  this  issue,  the  case  must  also  be  affirmed. 
Affirmed  on  both  appeals. 

Deemer,  Ladd,  \\'eaver  and  Preston,  J  J., 
concur. 

Evans,  C.  J.,  Salinger,  J.,  dissent  as  to 
Division  11. 

[147]  Salinger,  J.  {dissenting). —While 
being  afflicted  with  a  loathsome  venereal  dis- 
ease is  suffered  to  be  a  complete  defense  to 
breach  of  promise,  it  has  been  understood 
always  that  this  rests  on  a  narrow  exception 
engrafted  upon  the  law  of  contracts;  under- 
stood that  such  exception  is  liot  worked  by 
tenderness  to  the  defendant,  but  by  reasoning 
that  it  will  be  a  less  evil  to  permit  him  to 
take  advantage  of  his  own  wrong  than  to 
press  him  into  a  marriage  which  will  offend 
public  policy.  The  majority  has  extended  the 
exception  to  what  is  not  within  the  reason 


to  pernicious  anemia, 
which,  while  surely  fatal,  and  usually  so  with- 
in a  year,  is  neither  infectious,  contagious  nor 
transmissible.  This  exception  is  not  enlarged 
on  considerations  of  public  policy,  but  on 
the  ground  that,  if  performance  of  a  contract 
will  be  injurious  to  one  party  to  it,  neither 
performance  nor  damages  may  be  exacted  of 
him.  In  my  opinion,  this  violates  both  reason 
and  authority.  Cessante  ratione  legis,  cessat 
•ipse  lew,  is  disregarded.  It,  therefore,  is  not 
surprising  that  the  opinion  of  the  majority 
proves  to  be  much  more  a  strenuous  effort  to 
find  reasons  for  a  desired  conclusion  than  the 
statement  of  a  conclusion  compelled  by  rea- 
soning. 

In  Broom's  Legal  Maxims  (7th  ed.)  *page 
251,  it  is  said: 

**To  a  declaration  for  breach  of  promise  of 
marriage,  a  plea  that  after  the  promise,  and 
before  breacli,  the  defendant  became  afflicted 
with  disease,  which  rendered  him  'incapable  of 
marriage  without  great  danger  of  his  life 
and,  therefore,  unfit  for  the  married  state' 
wfcs  recently  held  bad,  in  accordance  with  the 
general  rule  that  a  man  who  has  voluntarily 
contracted  shall  either  perform  his  contract 
or  pay  damages  for  breach  of  it,  the  plea, 
moreover,  not  showing  an  impoBsibility  of 
performance." 

Addison  on  Contracts,  the  great  English 
authority,  at  page  1315  (llthed.)  says: 

"If,  subsequently  to  the  making  of  a  con- 
tract to  marry,  one  of  the  parties  by  bodily 
disease  becomes  unfit  for  the  performance 
[148]  of  the  most  important  duty  of  mar- 
riage, the  party  so  unfitted  is  not  thereby 
entitled  to  treat  the  contract  as  dissolved, 
the  other  party  still  desiring  its  |>erformance 
But  the  latter  may  break  off  the  engagement ; 
for  if  a  man,  by  disease  or  mutilation,  be- 
comes impotent,  he  could  never  maintain  an 
action  against  a  woman  for  refusing  to  marry 
him." 

For  this,  he  cites  Hall  v.  Wright,  El.  Bl. 
&  El.  746,  95  E.  C.  L.  746,  decided  in  Ex- 
chequer Chamber,  reversing  a  contrary  deci- 
sion below.  Th's  case  fully  sustains  the  text. 
In  it,  the  following  plea  was  held  to  present 
no   defense : 

''That  defendant  after  the  promise  and  be- 
fore the  breach,  became  afflicted  toith  disease 
occasioning  bleeding  from  the  lungs,  and  by 
reason  of  such  disease  became  incapable  of 
marriage  without  great  danger  to  his  life, 
and,  therefore,  unfit  for  the  marriage  state.** 

Willes,  J.,  in  speaking  of  the  contract, 
said : 

''Its  performance  is  not  impossible;  and 
it  is  not  enough  to  show,  in  answer  to  an 
action  upon  a  contract,  that  its  performance 
is  inconvenient  or  may  be  dangerous.  The 
delicacy  of  health,  alleged  as  an  excuse,  is 
the  man's  misfortune,  not  to  be  visited,  be- 
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yond  ivhat  is  inevitable,  upon  the  woman. 
If  either  party  is  to  have  the  option  of 
breaking  off  the  match,  it  ought  to  be  the 
woman.  The  court  has  no  right  to  say  what 
is  best  for  her.  If  the  man  were  rich  or  dis- 
tinguished, and  the  woman  mercenary  or  am- 
bitious, she  might  still  desire  to  marry  him 
for  advancement  in  life.  I  do  not  sympathize 
with  such  a  woman,  if  any  there  be,  but  this 
is  not  a  question  of  sentiment.  If  it  were, 
I  might  put  the  case  of  a  real  attachment, 
where  such  an  illness  as  that  stated  in  the 
plea  supervening  might  make  the  woman  even 
more  anxious  to  mari^  in  order  to  be  the 
companion  and  the  nurse,  if  she  could  not 
be  the  mistress,  of  her  sweetheart." 

Crowder,  J.,  said: 

"But  I  am  of  opinion  that  it  is  no  excuse 
for  a  breach  of  promise  to  marry,  that  the 
performance  of  the  conjugal  [149]  duties 
would  be  attended  with  danger  to  the  defend- 
ant's life.  Such  a  state  of  illness  may  make 
it  matter  of  the  greatest  prudence  on  his 
part  to  break  his  contract,  and  to  pay  such 
damages  as  a  jury  may  award  against  him 
for  the  breach.  But,  in  my  opinion,  it  is 
no  legal  answer  to  the  action." 

Boast  V.  Firth,  relied  on  by  the  majority, 
so  far  from  sustaining  the  opinion,  is  affirma- 
tively against  it.  It  says  (L.  R.  4  C.  P. 
(Eng.)    [1868]  at  page  8): 

''In  the  case  of  a  contract  to  marry,  the 
man,  though  he  may  be  in  a  bad  state  of 
health,  may,  nevertheless,  perform  his  con- 
tract to  marry  the  woman,  and  so  give  her 
the  benefit  of  social  position  so  far  as  in 
his  power,  though  he  may  be  unable  to  fulfill 
all  the  obligations  of  the  marriage  state; 
and  it  rests  with  the  woman  to  say  whether 
she  will  enforce  or  renounce  the  contract." 

Hall's  case  was  expressly  approved  in  Smith 
V.  Compton  (N.  J.)  52  Atl.  386.  There  the 
contention  was  that  defendant  had  a  com- 
plete defense  because,  without  his  fault,  he, 
after  promise,  contracted  or  developed  a  uri- 
nary disease  which  kept  him  under  treatment, 
and  which  would  be  aggravated  by  sexual 
intercourse  and  thus  be  an  imminent  hazard 
to  his  life. 

On  appeal.  Justice  Van  Syckle  said : 

''I  agree  with  the  declaration  of  the  ma- 
jority of  the  judges  in  Hall  v.  Wright,  not 
enough  to  show  in  answer  to  an  action  upon 
the  contract,  after  breach,  that  its  perform- 
ance is  inconvenient  or  may  be  dangerous. 
Impossibility  to  perform  will  alone  constitute 
an  absolute  bar.  Ill  health  is  the  defendant's 
misfortune,  not  to  be  visited,  beyond  what  is 
inevitable,  upon  the  plaintiff.  If  the  plain- 
tiff was  willing,  in  view  of  his  social  posi- 
tion, or  that  which  she  might  acquire  by 
reason  of  his  wealth,  to  marry  him,  and  await 
his  restoration  to  health,  she  had  the  right 
to  insist  upon  the  benefit  of  the  unconditional 
contract.     If  he  was  apprehensive   [150]   of 


danger  to  his  health  or  life,  he  could  break 
the  engagement,  but  was  subject  to  such  dam- 
ages as  a  jury  would  award  against  him  for 
the  breach.  That  would,  in  effect,  be  a  sub- 
stituted performance  in  discharge  of  the  ob- 
ligation incurred.  This  is  in  consonance  with 
the  well-established  rule  which  governs  con- 
tracts, and,  unless  it  is  adhered  to,  the  loss 
falls  upon  the  party  to  whom  no  fault  can 
be  imputed." 

The  majority  attempts  to  avoid  these  di- 
rect and  palpably  sound  authorities  by  stat- 
ing that  the  tendency  of  the  "later  cases"  is 
against  Hall  v.  Wright.  The  "later  cases" 
consist  of  the  one  ocLse  of  Sanders  v.  Coleman, 
97  Va.  690,  34  S.  E.  621,  47  L.R.A.  681,  in 
which,  on  identical  plea  of  urinary  disease,  a 
conclusion  opposite  to  that  of  Smith  v.  Comp- 
ton, supra,  is  reached. 

It  is  sufficient  comment  upon  the  Sanders 
case  that  its  only  citations  are  the  Shackle- 
ford  case  and  the  Allen  case. 

As  to  Shackleford  v.  Hamilton,  93  Ky.  80, 
19  S.  W.  6,  40  Am.  St.  Rep.  166,  16  L.RA.. 
631,  it  is  the  fact,  and  the  opinion  itself 
shows  it  to  be  the  fact,  that  it  was  decided 
wholly  on  the  ground  that  the  marriage  of 
a  syphilitic  might  have  such  consequences 
as  that  public  policy  will  permit  that  that 
disease  be  urged  as  a  complete  bar  to  a 
promise  to  marry.  While  it,  in  a  way,  ap- 
proves a  statement  in  a  dissent  by  Erie,  J., 
in  Hall  v.  Wright,  supra,  an  examination  will 
show  that  even  this  much,  which  is  said 
merely  arguendo,  deals  with  the  rights  of 
the  party  not  hretwhing. 

While  Allen  v.  Baker,  86  N.  C.  91,  41  Am. 
Rep.  444,  has  an  abundance  of  rhetoric  and 
language  which,  if  broadly  accepted,  makeji 
any  disease  a  complete  defense,  it  suffices  to 
say  that  it,  too,  involves  "a  loathsome  dis- 
ease, incurable  in  fact»  and  of  such  a  nature 
as  to  render  him  luifit  to  enter  the  marriage 
relation  with  anyone;"  and  that  its  ultimate 
conclusion  is: 

"We  cannot  understand  how  one  can  be 
liable  for  not  fulfilling  a  contract  when  the 
very  performance  thereof  would  in  itadf 
amount  to  a  great  crime,  not  only  against 
the  individual,  but  against  society  itself." 

2. 

[151]  The  "support"  of  the  Sanders  case 
which  the  majority  marshals,  is  remarkable. 
The  Shackleford  and  Allen  cases  have  been 
discussed.  Grover  v.  Zook,  44  Wash.  489, 
87  Pac.  638,  120  Am.  St.  Rep.  1012,  7  L.R.A. 
(N.S.)  682,  which  the  majority  thinks  sup- 
ports  the  Sanders  case,  cites  the  Shackleford 
case.  The  Zook  case  itself  is  decided  whollv 
upon  the  ground  that  consumption  is  a  com- 
plete defense  because  it  is  highly  infectious 
and  transmissible,  and  the  ruling,  once  more 
is   put  wholly   upon   the  grounds   of   public 
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policy.  The  only  support  it  affords  to  the 
olaira  of  the  majority  that  aggravation  of  a 
disease  which  defendant  has  would  justify 
his  breach  of  promise  is  the  remark  that,  ''in 
addition  to  the  thought  of  progeniture,  there 
would  be  also  that  of  the  aggi'avation  of 
the  disease  as  to  both  himself  and  prospec- 
tive wife,  the  medical  experts  showing  that 
the  intimate  association  of  married  life  would 
tend  to  augment  tlie  ravages  of  the  malady 
upon  each."  To  make  plain  that  this  is 
merely  incidental  argument  instead  of  the 
decision  in  the  case,  it  is  only  necessary  to 
(examine  the  citations,  which  are  Ryder  v. 
Ryder,  06  Vt.  158,  28  Atl.  1029,  44  Am.  St. 
Rep.  833;  Atchinson  v.  Baker,  2  Peake  Add. 
Cas.  (Eng.)  103,  and  Trammcll  v.  Vaughan, 
158  Mo.  214,  59  S.  W,  79,  81  Am.  St.  Rep. 
:)02,  51  L.R.A.  854, — which  last  case,  the  ma- 
jority relies  on  affirmatively.  It  holds  that 
discovery  that  defendant  was  afflicted  with 
contagious  venereal  disease  entitled  him  to 
postpone  the  marriage  for  a  reasonable  time, 
whether  or  not  plaintiff,  with  knowledge  of 
his  condition,  was  willing  for  the  marriage 
to  take  place. 

Beans  v.  Denny,  141  la.  52,  117  X.  W. 
1001,  involves  the  rights  of  the  party  loho 
is  not  diseased,  and  the  nearest  it  comes  to 
touching  the  case  at  bar  is  in  its  statement 
that  one  is  excusable  for  declining  to  carry 
out  the  promise  of  marriage  where  the  other 
party  is  afflicted  with  an  incurable  venereal 
disease,  unless  the  promise  was  made  with 
knowledge  that  the  other  party  had  such  dis- 
ease. The  other  cases  relied  on  by  the  ma- 
jority are  following,  and  seem  to  be  utterly 
irrelevant: 

[152]  Vierling  v.  Binder,  113  la.  339,  86 
X.  W.  621,  is  that  where  the  defendant  pleads 
he  did  not  engage  to  marry  because  of  physi- 
cal condition  of  the  plaintiff  at  the  time  token 
it  is  claimed  he  did  make  such  engagement, 
he  cannot  show  that  she  had  these  ailments 
at  the  time  of  the  triaJ,  of  her  action  for 
breach.  Gring  v.  Lerch,  112  Pa.  St.  244, 
3  Atl.  841,  56  Am.  Rep.  314,  holds  it  to  be 
a  valid  defense  to  the  action  that  the  wonum 
was  unable  to  have  sexual  intercourse,  and, 
although  she  promised  to  submit  to  a  surgi- 
cal operation  to  cure  the  difficulty,  refused 
to  do  so.  All  that  is  decided  by  Goddard 
▼.  Westcott,  82  Mich.  180,  46  N.  W.  242,  is 
that  plaintiff  may  be  asked,  on  cross-examina- 
tion, whether  she  had  told  certain  persons 
she  had  a  tumor,  for  the  purpose  of  showing 
that  she  was  not  capable  of  making  or  carry- 
ing out  the  contract  at  the  time  inquired  into, 
without  fraud  or  injury  to  the  defendant. 

3. 

It  seems  to  have  been  apprehended  that 
the  weight  of  direct  case  law  is  not  with  the 
opinion,  and  a  labored  attempt  is  made  to 


fortify  it  with  "Act  of  God"  law,  and  the 
general  principles  that  govern  mutuality  of 
contract  and  failure  of  consideration.  To 
make  use  of  the  act  of  God  cases,  the  ma- 
jority is  obliged  to  assume  certain  facts  er- 
roneously, to  make  unsound  deductions  from 
what  is  assumed,  and  to  misapprehend  what 
"Act  of  God"  is,  in  law.  To  make  iius  plain, 
one  need  but  point  out  that  the  opinion 
inquires  whether  death  before  breach  would 
not  be  a  complete  defense,  and  answers  that 
it  would.  This  is  true,  but  true  because  all 
the  cases  hold  that  that  only  is  an  act  of 
God  which  makes  any  performance  impos- 
sible. Death  does  that.  As  to  the  cases 
upon  which  the  opinion  relies — Robinson  v. 
Davison,  L.  R.  6  Exch.  (Eng.)  269,  and  the 
cases  therein  cited  (and  cited  also  by  the 
majority),  to  wit:  Dickey  v.  Linscott,  20 
Me.  453,  37  Am.  Dec.  66;  Fenton  v.  Clark, 
11  Vt.  557,  Spalding  v.  Rosa,  71  N.  Y.  40,  27 
Am.  Rep.  7,  and  Green  v.  Gilbert,  21  Wis. 
396 — each  and  all  of  them  in  some  form 
or  other  involve  the  proposition  that,  if 
one  agree  to  perform  [153]  personal  labor 
or  services  which  cannot  be  done  by  deputy, 
and  became  too  ill  to  perform,  he  is  excused. 
Certainly.  Where  one  agrees  to  do  labor 
and,  without  fault  of  his,  sickness  makes  it 
impossible  for  him  to  labor,  there  is  a  case 
which  is  in  principle  the  equal  of  death. 
The  law  on  this  head  is  in  no  confusion. 
Dewey  v.  Alpena  School  Dist.  43  Mich.  480,  6 
N.  W.  646,  647,  and  Carthage  v.  Gray,  10 
Ind.  App.  428,  37  N.  E.  1059,  declare  that 
the  performance  of  a  contract  will  only  be 
excused  as  being  prevented  by  the  "Act  of 
God"  when  there  are  intervening  circum- 
stances which  render  performance  impossible, 
and  not  when  they  only  make  it  difficult  and 
undesirable;  and  hence  the  suspension  of  a 
school  by  reason  of  an  epidemic  of  a  con- 
tagious disease  does  not  defeat  the  right  of 
a  teacher  to  compensation  under  his  contract. 
In  Ringeman  v.  State,  136  Ala.  131,  34 
So.  351,  sureties  on  a  bail  bond  pleaded  on 
a  judgment  nisi  that,  after  the  execution, 
the  principal  was  so  ill  of  consumption  that 
it  became  necessary  to  the  preservation  or 
prolongation  of  his  life  for  him  to  go  to 
another  state;  and  that,  at  the  time  a  for- 
feiture was  taken,  a  return  could  not  have 
been  made  without  serious  detriment  to  his 
health,  nor  without  imminent  danger  to  his 
life.  It  was  held  a  bad  plea  because  it  did 
not  aver  impossibility  of  appearance  by  the 
principal  resulting  from  an  act  of  God;  and 
that,  while  his  death  in  such  case  would  have 
been  the  act  of  God  in  legal  contemplation, 
illness,  however  severe  and  critical,  is  not. 
In  support,  the  case  cites  Cain  v.  State,  55 
Ala.  170;  State  v.  Crosby,  114  Ala.  11,  22 
So.  110;  3  Am.  &  Eng.  Enc.  of  Law  (2d  ed. ) 
717;  Taylor  v.  Taintor,  16  Wall.  366,  21  U. 
S.  (L.  ed.)  287;  Piercy  v.  People,  10  111.  App. 
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219;  Devine  v.  State,  6  Sneed  (Tenn.)  623, 
and  Scully  v.  Kirkpatrick,  79  Pa.  St.  324, 
21  Am.  Rep.  62,  64. 

Not  a  case  may  be  found  in  which  vis  fnajor 
is  applied  to  anything  short  of  utter  ina- 
bility to  perform,  at  all.  That  it  may  not 
be  in  the  very  case  at  bar  is  squarely  held 
in  Broom's  Legal  Maxims,  Addison's  Ck)n- 
tracts,  Pollock's  Contracts,  and  Boast  v. 
Firth,  relied  on  by  the  majority,  and  in 
Hall  V.  [154]  Wright,  and  Smith  v.  Compton. 
These  demonstrate  that  "Act  of  Grod"  has  no 
application  where  performance  is  not  ren- 
dered impossible.  To  avoid  tliem  the  majori- 
ty is  forced  to  reason  thus :  ( 1 )  Act  of  God 
is  a  complete  defense  because  it  makes  any 
performance  impossible;  (2)  a  fatal  disease 
is  an  act  of  God;  (3)  defendant  had  such 
disease;  (4)  therefore,  it  was  impoaaihle  for 
him  to  marry,  and  he  is  excused. 

It  is  manifest,  the  opinion  was  compelled  to 
assume  that  his  disease  made  performance 
by  defendant  inifyoasible.  This  assumption 
counters  the  testimony  adduced  for  defend- 
ant, including  Dr.  Patty,  who  said:  "I  do 
not  mean  to  say  he  was  unable  to  stand  up 
and  go  through  a  ceremony  of  marriage." 
It  assumes  what  is  contrary  to  reason  and 
common  knowledge,  and  is  against  all  the 
authorities  that  speak  to  the  point,  including 
those  upon  which  the  majority  relies.  See 
the  authorities  la.st  referred  to.  It  cannot 
be  conceived  how  the  mere  going  through  the 
ceremony  can  have  such  or  much  effect  on 
health  or  life — or  though  one  be  in  never  so 
parlous  a  state  of  health  why  he  is  incapable 
of  becoming  married. 

Tlie  majority  inquires  whether,  in  the  ex- 
treme case  of  a  demand  for  performance, 
when  the  other  party  is  immediately  to  die, 
and  the  ceremony  involves  ''in  it  great  peril 
to  life,"  there  should  be  a  recovery.  It  is 
an  extreme  case,  and  the  question  might  well 
be  answered  by  asking  whether,  if  death 
be  certain,  though  a  year  away,  performance 
would  be  excused;  for  the  two  cases  involve 
nothing  but  a  difference  in  degree.  But  even 
as  to  the  extreme  case  suggested,  it  can  be 
said,  in  the  6rst  place,  tliat  the  going  through 
the  ceremony  cannot  involve  great  or  any 
other  peril  to  life;  that  cases  do  occur  in 
which  the  man,  though  mortally  wounded 
and  about  to  expire,  has  insisted  upon  giving 
his  name  and  the  right  of  inheritance  to  the 
woman  whom  he  had  promised  to  marry; 
and  that  the  situation  presents  no  more  than 
matter  in  mitigation.  In  such  circumstances, 
the  recovery  would  not  be  large,  but  that  is 
no  good  reason  for  departing  from  the  sound 
rules  of  the  law  of  contracts.  Better  that 
recovery  should  be  allowable  [155]  in  any 
case  than  to  disturb  salutary  elementary  rules 
which  prohibit  a  breach  of  contract  based 
on  the  desires  or  convenience  of  the  one 
repudiating. 


4. 

Realizing,  no  doubt,  the  weakness  of  argu- 
ment based  on  the  "impossibility"  or  injuri- 
ousness  of  going  through  the  ceremony,  ii  is 
insisted  that  marriage  means  more  than  beiug 
one  party  to  the  marriage  service,  and  that 
marriage  is  "impossible"  whenever  one  party 
is  unable  to  respond  to   all  that  marriage 
means  or  should  mean.     This  reasoning  can 
be  supported  only  by  the  application  of  gen- 
eral rules  governing  mutuality  in  contracts, 
or  by  assuming  that  the  rearing  of  children 
is  of  itself  the  consummation  of  marriage, 
and  its  sole  constituent.    This  last  overlooks 
consortium,  the  privilege  of  bearing  the  name 
of  the  man,  of  being  endowed  with  his  social 
standing,   and   of   the   right   of   inheritance. 
Followed    to   the   bitter   end,   any    who   are 
above  a  certain  age  may  freely  breach  a  con- 
tract to   marry  because  there  could   be  no 
off-spring  from  their  marriage.    As  the  opin- 
ion itself  shows.  Pollock  declares  that  impos- 
sibility of  performance  as  applied  to  breach 
of  contract  to  labor  by  reason  of  sickness  ha^ 
no  place  here,  because  to  apply  it  would  be 
"against  the  common  understanding  of  man- 
kind, and  the  general  treatment  of  marriage 
by  English  law  according  to  which  the  acquisi- 
tion of  legal  or  social  position  by  marriai^e 
is  a  principal  or  independent  object  of  the 
contract,"  and  (Contracts,  3rd  ed.  page  546 1 
though   defendant  may   be   unable   to  fulfill 
all  the  obligations  of  the  marriage,  it  rests 
with  the  woman  to  say  whether  she  will  en- 
force or  renounce  the  contract — all  of  whieli 
amounts  to  saying  that  there  is  no  impossi- 
bility of  performance,  as  the  law  understands 
the  term,  merely  because  children  are  impob- 
sible.     In  Boast  v.   Firth,  relied  on  by  the 
majority,    it    is   said    that   the   contract    t^» 
marry  may  be  performed  despite  bad  health, 
because  the  sick  man  can  "give  [156]  her  the 
benefit  of  social   position   so   far  as   in   hi  a 
power,  though   he  may  be  unable  to  fulfill 
all  the  obligations  of   the  marriage   state." 
In  Grover  v.  Zook,  also  relied  on  by  the  ma- 
jority, "the  thought  of  progeniture"  is  treat- 
ed as  but  one  element,   and   the  defendant 
is  excused,  not  on  that  accoimt,  but  because 
his  pulmonary  consumption  made  the  mar- 
riage one  against  public  policy.     It  has  al- 
ready been  presented  by  the  illustration  of 
iui  agreement  to  marry  entered  into  by  very 
old  people,  and  by  death-bed  marriages   in- 
sisted upon  by  the  one  dying,  that  marriage 
on  part  of  one  who   is  mortally  ill   is  not 
impossible,  and  that  marriage  involves  moro 
than  children. 

5. 

The  theory  of  failure  of  consideration  is 
not  persuasive,  either.  This  is  the  first  time 
it  has  been  invoked  far  th^  one  who  is  unahU 
to  furnish  full  consideration.     It  involveB  a 
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confusion  of  the  parties.  The  woman  might 
wcl!  refuse  to  marry  because  the  condition 
of  the  man  was  such  tliat  his  marrying  her 
would  furnish  no  consideration  for  her  prom- 
ise to  marry  him.  Reversing  this  leads  to 
the  remarkable  result  that  one  who  has  agreed 
to  furnish  certain  things,  and  is  unable  to 
furnish  them,  or  some  of  tliem,  may  plead  a 
failure  of  consideration,  and  say  that,  because 
he  csai  furnish  only  half  of  what  was  agreed 
upon,  that  then,  though  the  other  party  is 
satisfied  with  half,  he  need  not  perform  at 
all,  because  he  cannot  furnish  all.  Such  rea- 
soning overlooks  that  where  there  may  be 
a  part  performance,  and  the  one  able  to  per- 
form fully  is  willing  to  waive  full  perform- 
ance by  the  other,  it  does  not  lie  in  the 
mouth  of  the  one  who  is  in  default  to  com- 
plain. Take  the  illness  cases  before  adverted 
to.  There  would  be  a  wholly  different  ruling 
if  one  agreed  to  do  copying  in  an  oflice  and 
also  to  sweep  the  office,  and  it  transpired  he 
was  too  ill  to  do  the  sweeping,  but  able  to 
do  the  copying,  and  the  employer  was  willing 
to  accept  copying  as  full  performance  of  the 
contract.  The  employer  might  well  [157]  re- 
ium".  to  perform  if  the  other  could  not  do 
all  that  was  contracted  for.  But  the  opinion 
turns  this  round,  and  excuses  one  from  doing 
what  he  can  do,  because  it  is  less  than  he 
agreed  to  do,  even  though  the  other  party 
is  willing  to  accept  the  shortage. 

Boast  V.  Firth,  supra,  involves  inability 
to  perform  labor  agreed  to  be  performed,  be- 
cause of  permanent  sickness,  and  holds  such 
illness  to  be  an  excuse;  but  it  distinguishei^ 
Hall  v.  Wright,  supra,  by  pointing  out  that, 
while  the  apprentice  in  the  Boast  case  could 
not  perform,  on  contract  to  marry,  the  man, 
though  he  may  be  in  a  bad  state  of  health, 
may  perform  to  some  extent,  and  he  may  not 
avail  himself  of  his  disability,  if  the  woman 
is  willing  to  accept  part  performance. 

One  can  understand  how,  on  the  reasoning 
of  the  majority,  a  young  woman  who  had 
agreed  ip  marry  an  octogenarian  might  de- 
cline performance  on  the  ground  that  there 
was.no  consideration  for  her  promise;  but 
it  is  beyond  me  to  understand  how^  the  old 
man  can  interpose  such  plea  to  excuse  per- 
formance on  his  part,  when  the  other  party 
remains  willing. 

**Where  the  malady  is  of  such  a  fatal  char- 
acter that  he  cannot  enter  into  the  marriage 
relation  and  receive  anv  of  the  benefits  which 
grow  out  of  and  are  involved  in  the  relation- 
ship established  by  the  consummation  of  the 
marriage,  he  is  excused,"  says  the  majority. 
And,  if  "either  party  is  rendered  incapable 
of  giving  that  which  the  contract  calls  for, 
the  other  party  may  repudiate  the  agree- 
ment .  .  .  because  of  the  failure  .  .  . 
of  the  consideration  upon  which  the  promise 
restJJ."     And,   one   may   "refuse   to   perform 


when,  by  the  act  of  God,  he  has  become  whol- 
ly incapable  of  receiving  any  of  the  considera- 
tion." Is  the  majority  prepared  to  follow 
this  where  it  may  lead? 

If  one  have  spectacles  fitted  and  immedi- 
ately thereafter  become  blind,  is  he  excused 
from  paying  for  the  work  and  the  glasses 
because  an  act  of  God  has  made  them  of  no 
use  to  him?  Will  the  amputation  of  hotli 
feet  after  ordering  boots  absolve  from  pay- 
ment? If  one  ordered  lemons,  and,  [158]  by 
the  time  they  reached  him  in  due  course  of 
transportation,  he  found  himself  suffering 
from  some  disease  of  the  throat  that  would 
make  it  agony  for  him  to  use  the  lemon 
juice  as  he  had  intended,  it  would  follow, 
on  the  reasoning  of  the  majority,  that  he 
could  refuse  to  pay. 

6. 

The  majority  says: 

"If  the  woman  may  repudiate  the  contract 
because  the  man  has  become  by  the  act  of 
God  in  such  a  condition  physically  as  t<) 
render  him  incapable  of  giving  to  her  all 
that,  under  the  consummated  contract,  she 
is  entitled  to,  then  the  man  may,  the  con- 
tract being  mutual,  refuse  to  perform  when, 
by  the  act  of  God,  he  has  become  wholly  in- 
capable of  receiving  any  of  the  consideration 
which  the  consummated  contract  entitled  him 
to.  One  cannot  give  to  another  that  which  the 
other  is  wholly  incapable  of  receiving." 

This  overlooks  all  that  has  just  been  said, 
and  holds  that,  because  one  who  has  the  right 
to  repudiate  chooses  to  waive  that  right,  the 
other  is  thereby  authorized  to  repudiate.  So 
far  as  the  doctrine  of  the  mutuality  of  con- 
tracts is  applicable,  the  cases  do  apply  it. 
Either  may  defend  on  the  ground  that  his 
or  her  disease  is  such  that  performance  would 
violate  public  policy.  To  go  beyond  this  is 
to  apply  one  of  the  exceptional  rules  in  spe- 
cific performance  to  the  case  of  this  contract. 

There  is  a  rule  in  specific  performance  that 
one  who  was  himself  unable  to  perform  when 
the  contract  was  made  cannot  have  this  par- 
ticular remedy,  even  though  he  becomes  able 
to  perform  before  he  brings  action.  Luse  v. 
Deitz,  46  la.  205;  Richmond  v.  Dubuque,  etc. 
Ry.  33  la.  at  486.  Selfevidently,  this  rule 
can  have  no  application  in  any  case  where 
the  court  is  without  power  to  compel  specific 
performance.  A  marriage  is  manifestly  one 
of  the  things  that  may  not  be  compelled  by 
court  order.  Consequently,  that  one  is  not 
bound  to  marry  a  plaintiff  who  is  sick  dues 
not  make  a  [159]  law  rule  that,  where  plain- 
tiff is  willing  to  marry  a  defendant,  though 
sick,  such  defendant  may  break  his  contract 
because  he  is  sick. 

If  one  can  conceive  the  inconceivable  ca^ic 
of  a  promise  to  marry  being  brought   into 
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chancery  on  application  for  specific  perform- 
ance, then,  the  granting  of  the  relief  being 
discretionary,  it  might  well  be  that,  in  a 
case  where  performance  would  entail  physical 
danger  to  the  party  in  default,  the  chancellor 
would  use  his  discretion  and  relegate  the  one 
not  in  default  to  some  remedy  other  than 
specific  performance.  But  here,  the  essential 
position  of  the  defendant  is  that,  because  it 
will  work  an  injury  to  him  and  him  alone, — 
because,  if  he  kept  his  promise,  the  con- 
sortium he  could  give  would  be  of  less  value 
than  if  he  were  well,  therefore  the  party  not 
in  fault  is  entitled  to  no  relief. 

I  would  reverse  on  the  appeal  of  defend- 
ant. 

Evans,  Oh.  J.  (dissenting). — I  am  not 
averse  in  spirit  to  the  condition  imposed  by 
the  majority  upon  the  marriage  promise. 
Its  reasonableness  is  that  it  softens  harsh- 
ness in  the  enforcement  of  a  contract  which, 
from  its  very  nature,  ought  to  be  character- 
ized by  tenderness.  However,  to  subject  such 
contracts  to  such  a  condition  as  a  continuing 
and  necessary  qualification  thereof  is  to  de- 
clare a  measure  of  disability.  This  is  a  pure- 
ly legislative  prerogative,  and  not  a  judicial 
one.  In  the  absence,  therefore,  of  qualifying 
legislation,  I  feel  constrained  to  join  the  dis- 
sent as  declaring  for  the  recognition  of  the 
contract  as  actually  made  by  the  parties. 


MOTE, 

Disease  mm  Defease  to  Aetion  for  Breach 
of  Promise  of  Marriage. 

The  earlier  cases  passing  on  the  effect  of 
disease  of  one  of  the  parties  as  a  defense  to 
an  action  for  the  breach  of  a  promise  of  mar- 
riage are  reviewed  in  the  notes  to  Grover  v. 
Zook,  12  Ann.  Cas.  192;  Travis  v.  Schnebly, 
Ann.  Cas.  1913E  914;  Shackleford  v.  Hamil- 
ton, 40  Am.  St.  Rep.  166,  and  Van  Houten 
V.  Morse,  44  Am.  St.  Rep.  373.  The  present 
note  collates  the  few  recent  cases  on  the 
subject. 

The  reported  case  is  somewhat  unique  in 
that  the  diseased  condition  of  the  person 
refusing  to  perform  the  contract  to  marry 
was  urged  as  a  defense,  and  also  in  that  the 
disease  in  question,  pernicious  anemia,  was 
not  asserted  to  be  contagious  or  hereditary. 
It  is  held  that  if,  after  making  a  contract 
to  marry,  a  person  becomes  afilicted  with  a 
fatal  and  incurable  malady  and  it  is  reason- 
ably certain  that  the  consummation  of  the 
marriage  would  hasten  his  death,  he  is  not 
bound  to  perform  the  contract  and  is  not 
liable  in  damages  for  failing  to  do  so.  It  is 
further  held  that  apart  from  any  possible 
effect  of  the  marriage  on  the  health  of  a 
person   thus  situated   if  his  illness  is  such 


that  lie  has  but  a  very  short  time  to  live, 
lie  is  excused  from  the  performanoe  of  the 
contract. 

In  Parsons  v.  Trowbridge,  226  Fed.  15, 
Ann.  Cas.  1917C  760,  140  C.  C.  A.  310,  an 
action  by  another  woman  against  the  same 
person  who  was  the  defendant  in  the  reported 
case,  the  following  instruction  was  given: 
"If  it  be  a  fact  that  Mr.  Oldtield  had  a  dis- 
ease known  as  pernicious  anemia,  as  illustrat- 
ed by  the  testimony  in  this  case,  it  would 
not  be  a  sufiicient  excuse  on  his  part  for 
not  carrying  out  the  contract  and  having 
the  ceremony  performed.  But  if  he  had 
pernicious  anemia,  and  believed  that  it  wouM 
be  fatal  after  a  year  or  so  from  such  time, 
you  would  have  a  right  to  consider  that  upon 
the  question  of  amount  of  damages.  Under 
the  testimony  offered,  if  he  had  pernicious 
anemia,  which  would  be  reasonably  certain 
to  bring  about  death  within  several  months 
or  a  year,  or  something  like  that,  she  would 
have  his  society  for  such  shorter  time  and 
would  be  entitled  to  recover  a  lesser  amount. 
So  you  will  consider  the  testimony  with  ref- 
erence to  pernicious  anemia  as  bearing  upon 
that  phase  of  the  case  and  that  only."  The 
appeal  being  by  the  plaintiff,  the  court  said 
that  the  instruction  "was  as  favorable  as 
she  was  entitled  to.'' 

In  Jefferson  v.  Paskell  [1916]  1  K.  B. 
(Eng.)  57|  it  was  held  that  where  it  appears 
in  an  action  for  the  breach  of  a  promise  of 
marriage  that  the  plaintiff  was  by  reason  of 
illness  unable  to  marry  on  the  date  fixed 
for  the  wedding  the  burden  is  cast  on  her 
to  prove  that  she  was  physically  fit  to  marry 
within  a  reasonable  time  thereafter.  On  the 
general  question  of  the  effect  of  disease  as 
warranting  a  refusal  to  perform  a  contract 
to  marry,  Phillimore,  L.  J.,  said:  "On  prin- 
ciple it  would  seem  that  there  must  be  some 
cases  of  mental  or  physicial  infirmity  (as  it 
has  been  decided  that  there  are  cases  of 
moral  infirmity)  which  supervening  after  the 
promise,  or,  I  would  add,  first  coming  to  the 
knowieuge  of  the  party  after  the  promise, 
will  justify  him  or  her  in  refusing  to  marry." 
To  the  same  effect  Pickford,  L.  J,  said:  'The 
plaintiff  also  contended  that,  even  if  she  were 
suffering  from  tuberculosis,  that  afforded  no 
defense,  while  the  defendant's  contention 
seemed  to  me  to  go  so  far  as  to  allege  that 
if  a  woman  had  ever  suffered  from  that  dis- 
ease she  could  never  enforce  a  promise  to 
marry.  I  am  not  prepared,  as  at  present 
advised,  to  accept  a  contention  so  wide  as 
the  defendant's,  but  I  think  there  may  be 
tuberculosis  existing  to  such  an  extent  and 
of  such  a  nature  as  to  make  the  woman  un- 
fit for  marriage,  and  therefore  to  afford  a 
defense." 

In  Hively  v.  Golnick,  123  Minn.  498,  Ann. 
Cas.  1915A  295,  144  N.  W.  213,  49  L.R.A. 
(N.S.)  757,  the  evidence  was  held  to  be  sufB- 
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vicnt  to  Bustain  a  finding  against  an  allega- 
tion that  the  plaintiff  was  aiSicted  with  epi- 
lepsy, the  defense  heing  based  on  a  statute 
whereby  the  marriage  of  an  epileptic  was  for- 
bidden. 


SALT  LAKE  CITT 


V. 


TOUHO. 


tTtah  Supreme  Court — January  11,  1916. 


46  VUOi  349;  14S  Pac,  1047. 


Munieipal  Corpovattons  —  Power  as  to 
Acts  outside  City  Idmita  —  Validity 
•f  Statute. 

The  legislature  had  power  to  enact  Comp. 
Laws  1907,  §  206,  subd.  15,  which  gives  to 
a  city,  to  protect  ifrom  pollution  the  streams 
from  which  its  public  water  supply  is  taken, 
jurisdiction  over  the  stream  for  ten  miles 
above  the  point  from  which  the  water  is 
taken. 

[See  7  Ann.  Cas.  5^1;  10  Ann.  Gas.  132: 
Ann.  Gas.  1912C  938.] 

Police  ResvlatioAfl  —  PoUvtion  of 
Water  Supply  —  PAatvrinc  Horses  — 
VaUdity  of  Ordimaaee. 

A  complaint  by  Salt  l^ke  Gity,  which 
charged  that  defendant  unlawfully  and  wil- 
fully and  continuously  for  ten  days  and  more 
permitted  twenty -seven  head  of  horses  to  be 
at  all  times  accessible  to*  the  stream  from 
which  the  city  secured  ifce  water  supply,  to 
pasture  along  its  banks,  to  wade  in  the 
stream,  and  to  run  at  large  upon  defendant's 
tract  of  land  comprising  about  fifteen  acres 
along  the  stream,  contrary  to  a  city  ordi- 
nance, charges  defendant  with  acts  which  the 
city  may  by  its  ordinance  prohibit  and  is  not 
demurrable. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Gourt,  Salt  Lake 
county:     LooFBorROW,  Judge. 

Prosecution  of  Seymour  B.  Youn":.  Jr.,  for 
violation  of  municipal  ordinance.  Complaint 
dismissed.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Reversed. 

H.  J.  IXininny,  Aaron  Meyers,  W.  H.  Fol- 
land  and  W,  W,  Little  for  appellant. 

Thurman,  Wedgirood  d  Irvine  and  Young 
d  Moule  for  respondent. 

[350]  Frick,  J. — Salt  Lake  City,  a  munici- 
pal corporation,  the  appellant  here,  filed  a 
complaint  against  the  defendant,  respondent 
here,  charjring  him  with  having  violated  the 


provisions  of  the  following  municipal  ordi- 
nance, to  wit: 

"Sec.  821.  It  shall  be  unlawful  for  any  per- 
son to  construct  or  maintain  any  corral, 
sheep  pen,  pig  pen,  chicken  coop,  stable  or 
other  offensive  yard  or  outhouse  along  any 
stream  of  water  used  bv  the  inhabitants  of 
Salt  Lake  Gity,  anywhere  within  ten  miles 
above  the  point  where  said  stream  is  taken 
by  said  city,  where  the  waste  or  drainage 
therefrom  will  naturally  find  its  way  into 
said  stream  of  water;  or  to  deposit,  pile, 
unload  or  leave  any  manure,  or  other  of- 
fensive rubbish,  or  the  carcass  of  any  dead 
animal  along  any  stream  of  water  used  by 
the  inhabitants  of  Salt  Lake  Gity,  anywhere 
[351]  within  ten  miles  above  the  point  where 
said  stream  is  taken,  where  the  waste  or 
drainage  therefrom  will  naturally  find  its 
way  into  said  stream  of  water;  or  to  drive, 
or  to  permit,  or  cause  any  other  person  to 
drive  any  loose  cattle,  horses,  sheep  or  hogs 
through  any  canyon  from  the  stream  of  which 
water  is  or  shall  be  taken  for  the  use  of  the 
inhabitants  of  said  city,  or  to  permit  any 
cattle,  horses,  sheep  or  hogs  to  remain  in  or 
near,  or  to  pollute  any  stream  of  water  used 
by  the  inhabitants  of  said  city  anywhere 
within  ten  miles  above  a  point  where  said 
water  is  first  taken  by  said  city." 

Said  ordinance  was  passed  pursuant  to 
Comp.  Laws  1007,  subd.  15,  section  206,  which 
confers  certain  powers  upon  the  city,  and 
which,  so  far  as  material  here,  is  as  follows: 

"To  construct  or  authorize  the  construc- 
tion of  waterworks,  without  their  limits;  and 
for  the  purpose  of  maintaining  and  protect- 
ing the  same  from  injury  and  the  water  from 
pollution,  their  jurisdiction  shall  extend  over 
the  territory  occupied  by  such  works;  and 
over  all  reservoirs,  streams,  canals,  ditches, 
pipes,  and  drains  used  in  and  necessary  for 
the  construction,  maintenance,  and  operation 
of  the  same,  and  over  the  stream  or  source 
from  which  the  water  is  taken,  for  ten  miles 
above  the  point  from  which  it  is  taken;  and 
to  enact  all  ordinances  and  regulations  neces- 
sary to  carry  the  power  herein  conferred  into 
effect." 

There  is  a  proviso  to  this  statute  requiring 
the  city  to  provide  a  "highway"  extending 
through  the  limits  of  its  jurisdiction,  as 
stated  in  the  statute,  on  which  cattle,  horses, 
sheep,  and  hogs  may  be  driven. 

The  complaint,  omitting  the  formal  parts, 
charges  the  offense  in  the  following  terms, 
to  wit: 

"That  the  said  defendant,  Seymour  B. 
Young,  Jr.,  being  then  and  there  the  owner 
and  in  possession  of  that  certain  tract  of  land 
of  approximately  fifteen  acres  through  which 
runs  that  certain  stream  of  water  in  Parley's 
canyon  known  as  Parley's  creek,  at  a  point 
within  10  miles  above  the  point  where  said 
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stream  of  water  is  taken  by  the  City  of  Salt 
Lake  for  the  use  of  the  inhabitants  of  said 
city,  to  wit,  6  miles  above  said  intake  of  said 
city,  unlawfully  and  willfully  did  then  and 
there  and  continuously  for  10  days  and  more 
prior  [352j  thereto,  permit  27  horses-  to  pol- 
lute said  stream  of  water  by  permitting  said 
horses  to  be  at  all  times  accessible  to  said 
stream  and  to  pasture  upon  and  along  the 
banks  of  the  same,  and  to  wade  in  and  to 
drink  from  the  same,  and  to  drop  their  dung 
into  said  creek,  and  to  run  at  large  upon 
said  tract  of  land  where  the  waste  and  drain- 
age therefrom  naturally  finds  a  way  into  said 
stream,  contrary  to  the  provisions  of  section 
821  of  chapter  29  of  the  Revised  Ordinances 
of  said  Salt  Lake  City,  in  such  cases  made 
and  provided." 

The  respondent  demurred  to  the  com- 
plaint, setting  forth  seven  distinct  grounds 
why  the  complaint  should  be  held  insuffi- 
cient. About  all  of  the  grounds  may,  how- 
ever, be  considered  under  the  head  that  the 
complaint  is  defective  in  substance  in  that 
the  facts  therein  alleged  do  not  "constitute 
a  public  offense/'  The  district  court  sus- 
tained the  demurrer  and  entered  judgment 
dismissing  the  complaint  and  discharged  the 
respondent.  The  city  appeals  and  seeks  a 
reversal  of  the  judgment  on  the  ground  that 
the  court  erred  in  sustaining  the  demurrer 
and  in  entering  judgment  dismissing  the 
complaint. 

The  question  presented  for  decision  may 
be  more  easily  understood  by  giving  respond- 
ent's reasons  why  the  demurrer  was  properly 
sustained,  and  hence  I  shall  follow  that 
course.  Those  reasons,  as  I  understand  re- 
spondent's counsel,  in  substance  are:  (1) 
That  the  ordinance  in  question  is  "not  au- 
thori;;ed  by  any  law  or  statute  of  the  State 
of  Utah;''  (2)  that  said  ordinance  violates 
article  1,  section  7,  of  the  Constitution  of 
this  state,  which  provides,  "No  person  shall 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law;"  (3)  that  it  also 
violates  section  22  of  article  1  aforesaid, 
which  provides,  "Private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
just  compensation;"  (4)  that  said  ordinance 
also  violates  section  1  of  the  fourteenth 
amendment  to  the  Federal  Constitution;  and 
(5)  that  subdivision  15  of  section  206 
(which  I  have  set  forth  above)  is  void  be- 
oaiise  it  is  in  conflict  with  the  several  con- 
stitutional provisions  referred  to  above.  It 
is  only  fair  to  state  that  counsel  concede 
that  both  the  ordinance  and  statute  admit 
of  a  construction  [353]  which,  if  adopted, 
might  not  invade  the  constitutional  provi- 
sions referred  to. 

It  has  heretofore  been  determined  by  the 
Supreme  Court  of  Utah  that  whenever  the 
pollution  of  a  stream  by  any  person  amounts 


to  a  public  nuisance  under  Comp.  Laws  1907, 
section  3506,  the  offender  may  be  criminally 
prosecuted.  People  v.  Burtleaon,  14  Utah 
258,  47  Pac.  87.  Under  that  section  any 
person  who  is  injuriously  affected  by  the 
nuisance  may  sustain  an  action  to  enjoin  or 
to  abate  the  nuisance.  Since  People  v.  Burtle- 
son  was  decided,  the  Legislature  passed  a 
further  act  (Comp.  Laws  1907,  section 
1113x:),  in  which  a  "nuisance"  is  defined  aa 
f  ollow^s : 

"Whatever  is  dangerous  to  human  life  or 
health,  and  whatever  renders  soil,  air,  water, 
or  food  impure  or  unwholesome,  are  declared 
to  be  nuisances  and  to  be  illegal,  and  every 
person,  either  owner,  agent,  or  occupant, 
having  aided  in  creating  or  contributing  to 
the  same,  or  who  may  support,  continue,  or 
retain  any  of  them,  shall  be  deemed  guilty 
of  a  misdemeanor." 

See  Laws  Utah   1899,  p.  66. 

The  violation  of  the  foregoing  section  con- 
stitutes a  misdemeanor,  and,  in  addition  to 
the  right  of  an  action  by  an  individual,  the 
board  of  health  is  also  authorized  to  abate 
such  a  nuisance.  Again,  by  Comp.  Laws 
1907,  section  4274,  the  befouling  of  the  "wa- 
ters of  any  stream,  well,  or  spring  of  water 
used  for  domestic  purposes,"  in  the  manner 
in  that  section  defined,  is  declared  a  nuiaanoe. 
It  is  apparent  therefore  that  the  Legislature 
of  this  state  has  exerted  the  police  power  of 
the  slate  in  different  ways  for  the  purpose  of 
protecting  and  maintaining  the  natural  puri- 
ty and  wholesomeness  of  the  waters  flowing 
in  the  streams  of  this  state.  The  reason 
why  such  great  care  is  manifested  by  the 
Legislature  to  maintain  the  purity  of  our 
streams  may  perhaps  be  attributed  to  the 
fact  that  this  state  lies  wholly  within  the 
arid  belt,  and  for  that  reason  the  common 
law  may  have  been  deemed  insufficient  to 
afford  adequate  protection.  Moreover,  the 
common-law  rule  that  waters  may  not  be 
appropriated  and  diverted  from  a  stream  has 
been  entirely  abrogated  in  this  [354]  8ta.tc. 
and  every  person  may  appropriate  and  divert 
any  quantity  or  all  of  the  waters  flowing  in 
any  stream,  provided  he  uses  such  water  for 
a  beneflcial  purpose.  I  advert  to  these  mat- 
ters primarily  for  the  purpose  merely  of  di- 
recting attention  to  the  ever  present  fact 
that  riparian  rights  in  the  streams  of  this 
state,  if  not  entirely  abrogated,  have  never- 
theless been  modified  to  a  large  extent.  But, 
in  addition  to  the  several  state  regulations 
to  which  reference  has  been  made,  the  Leg- 
islature has  also  conferred  certain  powers 
and  imposed  certain  duties  upon  the  munici- 
pal corporations  of  this  state  for  the  purpose 
of  protecting  and  maintaining  the  'whole- 
someness and  potability  of  the  water  used 
by  the  inhabitants  of  such  municipalities. 
The  statute  conferring  such  powers  and  the 
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ordinance  by  wnicn  It  is  sought  to  be  exert- 
ed in  this  case  I  have  hereinbefore  set  forth 
at  large.  In  view  that  the  statute  expressly 
confers  the  power,  respondent's  contention 
that  the  ordinance  in  question  is  not  author- 
ized by  any  statute  or  law  of  this  state  is 
therefore  clearly  untenable. 

Nor  do  I  think  that  the  contention  can  be 
sustained  that  the  statute  and  ordinance  both 
are,  or  thai  either  of  them  is,  void  because 
tliev  or  either  is  violated  of  the  constitution- 
al  provisions  upon  which  counsel  rely  and 
to  which  reference  has  been  made.  It  is 
universally  conceded  by  both  courts  and  text- 
writers,  that,  in  enacting  statutes  and  ordi- 
nances such  as  those  in  question  here,  the 
legislative  bodies,  whether  state  or  local,  are 
exerting  the  police  power  which  inheres  in 
every  sovereign  state.  In  exerting  the  police 
power  to  protect  the  general  health  or  wel- 
fare of  the  inhabitants,  or  in  directing  its 
exercise  by  the  mimicipality  for  such  pur- 
pose, the  state  is  exerting  one  of  the  greatest 
prerogatives  of  sovereignty.  Indeed,  this  pow- 
er is  considered  of  such  vast  importance  that 
the  sovereign  is  not  permitted  to  surrender 
it  or  to  be  estopped  from  exerting  it  at  any 
and  all  times  when  the  public  interests  re- 
quire its  enforcement.  And  this  is  so  al- 
though its  exercise  may  interfere  with  prop- 
vrty  or  property  rights,  or,  under  certain 
circumstances,  'may  even  cause  the  destruc- 
tion of  the  same.  Hie  attempt  to  define  this 
power  has  so  often  been  made  by  the  most 
able  jurists  that  it  would  smack  of  pedantry 
for  me  to  attempt  it  here.  Perhaps  as  good 
and  as  comprehensive  [355]  a  definition  as 
can  be  given  is  the  one  by  Mr.  Chief  Justice 
8haw  in  Com.  v.  Alger,  7  Cush.  (Mass.)  53. 
See  also,  Cooley*8  Constitutional  Limitations 
r7th  ed.)  pp.  830,  831,  for  reliable  defini- 
tions. It  has  likewise  become  well  settled 
that  the  discretion  with  respect  to  when  and 
how  tills  power  shall  be  exercised  is  primari- 
ly vested  in  the  legislative,  and  not  in  the 
jucHoial,  branch  of  constitutional  govern- 
ment; and  in  case  of  its  exercise  that  the 
courts  will  not  interfere  unless  a  statute, 
wht'n  properly  passed,  is  palpably  in  contra- 
vention of  some  constitutional  provision. 
Miigler  v.  Kansas,  123  U.  S.  623,  8  S.  Ct. 
273,  31  U.  S.  (L.  ed.)  205;  People  v.  Hupp, 
53  Colo.  80,  123  Pac.  651,  41  L.R.A.(N.S.) 
702,  Ann.  Cas  1914A  1177;  Durango  v.  Chap- 
man, 27  Colo.  169,  60  Pac.  635;  State  v.  Grif- 
fin, (39  X.  H.  1,  39  Atl.  260,  41  L.R.A.  177, 
76  Am.  St.  Rep.  139:  State  v.  Wheeler,  44 
N.  J.  L.  88:  State  Board  of  Health  v.  Dia- 
mond :\Iills  Pa|>er  Co.  63  N.  J.  Eq.  Ill,  53 
Atl.  1019;  Durham  v.  Eno  Cotton  Mills,  141 
X.  C.  627.  54  8.  E.  453,  7  L.R.A.(N.S.)  321. 
Tlie  prevailing  doctrine  is  stated  in  Mugler 
V.  Kansas,  supra,  by  Jastice  Harlan  in  his 
usual  t<?rae  stvle  thus: 


"It  belongs  to  the  legislative  department 
to  exert  the  police  power  of  a  state,  and  to 
determine  primarily  what  measures  are  ap- 
propriate and  needful  for  the  protection  of 
the  public  morals,  the  public  health,  or  the 
public  safety." 

Again,  in  Bland  v.  People,  32  Colo.  319, 
76  Pac.  359,  65  L.R.A.  424,  105  Am.  St.  Rep. 
80,  in  referring  to  this  subject,  the  court 
says: 

'It  is  said  that  the  police  power  of  the 
state  is  founded  largely  upon  the  maxim: 
*Use  your  property  in  such  manner  as  not  to 
injure  that  of  another.' " 

It  is  further  said: 

"  *The  welfare  of  the  people  is  the  supreme 
\gyf,*  is  a  maxim  of  the  law;  and  it  is  upon 
these  two  maxims  that  the  police  power  of 
the  state  is  largely  based.  In  the  exercise 
of  the  police  power,  the  Legislature  has  a 
large  discretion,  and  it  is  our  duty  to  sus- 
tain such  legislation  unless  it  is  clearly  and 
palpably  and  beyond  all  question  in  violation 
of  the  Constitution.'' 

[356]  The  foregoing  cases,  without  excep- 
tion, are  thoroughly  considered,  well  rea- 
soned, and  all  except  the  first  one  are  based 
on  some  statute  or  ordinance  prohibiting  the 
befouling  of  water,  and  in  a  number  of  them 
the  statutes  or  ordinances  were  assailed  upon 
the  same  constitutional  grounds  on  which 
the  statute  and  ordinance  in  question  are  as- 
sailed. In  those  cases  it  is  directly  held 
that,  although  in  enforcing  the  police  power 
the  use  of  property  may  be  interfered  with  to 
the  extent  that  the  owner  thereof  may  have 
to  modify  or  change  the  manner  of  its  use 
from  one  which  is  more  to  one  which  is  less 
convenient  to  him,  yet,  if  such  interference 
is  merely  incidental  to  a  proper  enforcement 
of  the  power  and  does  not  deprive  the  owner 
of  the  reasonable  use  of  his  property,  he  can- 
not successfully  maintain  that  his  property 
is  being  taken  or  damaged  for  public  use. 
While  respondent's  counsel  do  not  seriously 
question  the  soundness  of  the  principle  laid 
down  in  the  foregoing  cases,  yet  they  some- 
what strenuously  insist  that  the  provisions  of 
the  ordinance  in  question  transcend  the  rule 
just  stated.  In  this  connection  they  contend 
that  the  ordinance,  in  prohibiting  every  per- 
son from  permitting  "any  cattle,  horses,  shee]i 
or  hogs  to  remain  in  or  near,  or  to  pollute 
any  stream  of  water  used  by  the  inhabitants 
of  said  city  anywhere  within  ten  miles  above 
a  point  where  said  water  is  first  taken  by 
said  city,"  practically  amounts  to  the  confis- 
cation of  property  when  used  for  the  purposes 
for  which  respondent  uses  his  prop'Tty  as 
such  use  is  made  to  appear  from  the  com- 
plaint in  question.  This  contention  is  not 
based  so  much  upon  the  acts  with  which  re- 
spondent is  charged  in  the  complaint,  as  it 
is  upon  that  portion  of  the  ordinance  which 
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prohibits  any  cattle,  etc.,  to  "remain  in  or 
near"  any  stream  from  which,  the  water  is 
used  as  stated  in  the  ordinance.  The  rule 
is  invoked  that  the  validity  of  a  law  or  or- 
dinance must  be  tested  by  what  may  be,  and 
not  by  what  in  a  particular  case  is  sought 
to  be,  done  under  it.  The  rule,  that  in  case 
two  constructions  of  a  statute  or  ordinance 
are  possible  one  of  which,  if  adopted,  will  de- 
feat the  law,  while  the  other  will  uphold  it, 
it  is  our  duty  to  adopt  the  construction 
which  will  uphold  the  law,  is  too  well  set- 
tled to  require  argument  at  this  time.  More- 
over, the  rule  that,  for  the  purpose  of  as- 
certaining [357]  the  intention  of  a  statute  or 
ordinance,  it  is  not  only  our  duty  to  con- 
sider it  as  a  whole,  but  we  must  also  keep 
in  mind  the  object  or  purpose  of  the  enact- 
ment and  the  evil  consequences  the  lawmaker 
intended  to  guard  against  by  its  adoption, 
is  elementary. 

By  applying  these  rules  of  construction 
to  the  ordinance  in  question,  I  think  the 
objections  that  are  inveighed  against  it  by 
respondent's  counsel  largely  disappear.  For 
instance,  it  is  contended  that  to  prohibit 
cattle  to  be  near  a  stream  is  too  vague  and 
uncertain  to  admit  of  reasonable  enforcement. 
It  is  true  that  by  segregating  the  phrase  re- 
ferred to  from  all  other  matter  contained  in 
the  ordinance  it  appears  to  be  somewhat  ob- 
scure. But  the  manifest  purpose  of  the 
whole  ordinance  is  to  prevent  the  pollution 
of  water  which  is  used  for  domestic  purposes. 
With  that  thought  in  view,  therefore,  all  acts 
which  directly  tend  to  affect  or  destroy  the 
potability  of  the  water  flowing  in  our  streams 
are  prohibited.  A  careful  reading  of  the  or- 
dinance makes  clear  that  it  was  not  intend- 
ed to  prohibit  the  mere  casual  straying  of 
one  or  a  few  head  of  cattle,  horses,  sheep, 
or  hogs  along  or  near  a  stream.  What  the 
ordinance  prohibits  is  "to  permit  any  cattle,'' 
etc.,  "to  remain  in  or  near"  the  stream.  It 
requires  no  argument  to  show  that  the  pro- 
hibition is  not  against  one,  but  it  is  against 
a  number  of  cattle,  and  it  is  not  directed 
against  a  mere  incidental  or  .casual  straying 
into  or  near  the  stream,  but  what  is  prohibit- 
ed is  to  permit  a  number  of  cattle,  etc.,  to 
remain  in  or  near  the  stream.  To  permit  a 
number  of  cattle  to  remain  in  a  stream  must 
necessarily  result  in  polluting  the  water  for 
domestic  use,  and  to  permit  them  to  remain 
at  one  place  for  any  considerable  length  of 
time  near  the  stream,  where  the  accumulating 
filth  naturally  produced  by  them  can  drain 
into  it,  must  unavoidablv  have  the  same  ef- 
feet.  The  filth  and  excreraentitious  matter 
coming  from  a  number  of  animals,  or  even 
from  one,  if  permitted  to  accumulate  and  get 
into  the  stream,  must  result  in  its  pollution. 

Again,  the  ordinance  must  receive  a  rea- 
sonable construction  and  application.     Such 


a  construction  simply  prohibits  the  owner  of 
any  cattle,  etc.,  from  permitting  them  to  be 
so  near  a  stream,  whether  it  be  ten  or  one 
hundred  feet,  or  more  [358]  or  ies8,  which 
will  result  in  appreciably  befouling  the 
stream.  I  think  no  one  would  insist  that  an 
owner  of  cattle  should  be  punished  for  keep- 
ing his  cattle  at  such  a  place,  where  their 
presence  could  have  no  effect  on  the  purity 
of  the  water  in  the  stream,  although  they 
were  kept  what  may  be  termed  to  be  "near" 
a  stream.  If  therefore  we  keep  in  mind  the 
purpose  of  the  ordinance  as  an  entirety,  there 
is  no  difficulty  in  determining  what  is  meant 
by  the  phrase  "near  the  stream."  The  mere 
fact  that  the  word  "near"  is  coupled  with 
the  word  "in" — ^that  is,  in  or  near  the  stream 
— clearly  Indicates  that  the  intention  was  to 
prevent  cattle,  etc.,  from  being  and  remain- 
ing in  or  so  near  to  the  stream  as  will  result 
in  polluting  the  water  flowing  therein.  Nor 
does  the  ordinance  apply  to  every  stream, 
but  it  applies  to  such  only  from  which  the 
water  is  used  by  the  inhabitants  of  a  city. 
It  is  manifest  therefore  that  to  drive  or  keep 
any  cattle,  etc,  at  any  place  where  they  do 
not  and  cannot  sensibly  or  appreciably  pol- 
lute or  befoul  the  water  in  the  stream,  does 
not  come  within  either  the  purpose  or  the 
spirit  of  the  ordinance.  Suppose  a  stream 
were  fiumed  or  cemented,  or  otherwise  pro- 
tected by  either  natural  or  artiflcial  means  so 
that  it  was  impossible  for  animals  to  get  in- 
to the  water,  and  that  their  filth  could  not 
pollute  it,  would  any  one  contend  that  the 
ordinance  was  violated  by  merely  permitting 
horses,  cattle,  or  other  animals  to  be  near  it? 
I  thing  not. 

This  brings  me  to  the  crucial  question  in 
the  case.  Kespondent's  counsel  contend  that 
the  complaint  discloses  that  he  is  to  be  pun- 
ished for  doing  or  permitting  a  lawful  thing 
upon  his  own  land  in  the  usual  and  custom- 
ary manner,  namely,  the  pasturing  of  his 
horses  thereon.  It  is  allied  in  the  complaint 
that  the  stream  in  question  "runs  through'* 
respondent's  land.  He  insists  therefore  tliat 
he  is  a  riparian  owner  with  all  the  rights 
and  privileges  incident  to  such  ownership. 
Upon  these  premises  his  counsel  insist  that 
he  at  least  has  the  legal  right  to  make  & 
reasonable  use  of  his  land  and  the  acts 
charged  do  not  show  that  he  has  abused 
that  right.  Indeed,  they  contend  that  the 
very  acts  charged  merely  show  a  reasonable 
and  not  an  unreasonable  use.  Counsel  have 
cited  one  case,  namely  Helfrich  v.  Catons- 
ville  Water  Co.  74  Md.  269,  22  Atl.  72,  [3591 
33  L.K.A.  117,  28  Am.  St.  Rep.  245,  which 
seems  to  sustain  their  contention.  That 
case,  in  my  judgment,  is,  however,  not  to 
well  considered  as  are  the  cases  to  which  I 
have  before  referred.  While  the  Maryland 
case  may  be  applicable  to  the  conditions  pre- 
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Tailing  in  that  state,  yet  it  cannot  be  said 
that  it  can  be  applied  to  the  conditions  pres- 
ent in  this  state  where  pure  water  means  life. 
By  examining  the  notes  to  that  case  in  28 
Am.  St.  Rep.,  it  will  be  seen  that  the  anno- 
tator  also  expresses  some  doubt  respecting 
the  soundness  of  the  doctrine  there  an- 
nounced. But  assuming  without  deciding 
that  reasonable  use  is  the  test>  yet  whether 
a  use  is  reasonable,  even  as  between  riparian 
owners,  depends  largely  upon  conditions  and 
circumstances.    As  has  been  well  said: 

"Whether  the  use  to  which  he  (the  owner) 
wishes  to  devote  it  (the  property)  is  rea- 
sonable must  be  determined  by  the  circum- 
stances.'' Ferguson  v.  Firmenich  Mfg.  Co. 
77  la.  576,  42  N.  W.  448,  14  Am.  St.  Rep. 
319. 

To  arrive  at  a  just  result,  therefore, 
not  only  the  local  conditions  and  circum- 
stances surrounding  the  loctu  in  quo  must 
be  kept  in  mind,  but,  in  my  judgment,  con- 
ditions generally  prevailing  throughout  the 
state,  or,  at  least,  throughout  the  locality 
w^here  the  stream  is  located,  and  the  uses  to 
which  the  water  flowing  therein  is  applied, 
must  also  be  considered. 

Again,  the  doctrine  laid  down  by  Judge 
Cooley,  in  his  excellent  work  on  Constitution* 
al  Limitations,  7th  £d.  880,  may  also  be 
important.  It  is  there  stated  in  the  follow- 
ing words: 

"So  a  particular  use  (or  disposition)  of 
property  may  sometimes  be  forbidden,  where, 
by  a  change  of  circumstances,  and  without 
the  fault  of  the  owner,  that  which  was  once 
lawful,  proper,  and  unobjectionable  has  now 
become  a  public  nuisance,  endangering  the 
public  health  or  the  public  safety." 

The  question  is  discussed  by  Mr  Justice 
Peckham,  of  the  New  York  Court  of  Appeals, 
in  the  case  of  Health  Dept.  v.  Trinity 
Church,  145  N.  Y.  32,  42,  43,  39  N.  E.  833, 
836,  837,  27  L.R.A.  710,  45  Am.  St.  Rep. 
579.    It  is  there  sAid: 

"Within  this  reasonable  restriction  the 
power  of  the  state  may,  by  police  regulations, 
so  direct  the  use  and  enjoyment  of  the  prop- 
erty of  the  citizen  that  it  shall  not  prove 
pernicious  to  his  [360]  neighbors  or  to  the 
public  generally.  .  .  .  Laws  and  regula- 
tions of  a  police  nature,  though  they  may 
disturb  the  .  enjoyment  of  individual  rights, 
are  not  unconstitutional,  though  no  provision 
is  made  for  compensation  for  such  disturb- 
ances. They  do  not  appropriate  private  prop- 
erty for  public  use,  but  simply  regulate  its 
use  and  enjoyment  by  the  owner.  If  he  suf- 
fer injury,  it  is  either  d(Mnnum  absque  inju- 
ria, or,  in  the  theory  of  the  law,  he  is  com- 
pensated for  it  by  sharing  in  the  general 
benefits  which  the  regulations  are  intended 
and  calculated  to  secure.  (Citing  cases.) 
The  state,  or  its  agent  in  enforcing  its  man- 
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date,  takes  no  property  of  the  citizen  when 
it  simply  directs  the  making  of  these  im- 
provements. As  a  result  thereof,  the  indi- 
vidual is  put  to  some  expense  in  complying 
with  the  law,  by  paying  mechanics  or  other 
laborers  to  do  that  which  the  law  enjoins 
upon  the  owner;  but,  so  long  as  the  amount 
exacted  is  limited  as  stated,  the  property  of 
the  citizen  has  not  been  taken  in  any  con- 
stitutional sense  without  due  process  of  law." 

Therefore,  whenever  in  this  opinion  I  re- 
fer to  a  "reasonable  use,"  I  refer  to  one  which 
is  not  of  itself  a  nuisance  or  which  does  not 
unnecessarily  and  appreciably  pollute  the 
waters  of  a  stream.  Further,  that  if  in  using 
property  a  stream  is  necessarily  polluted 
and  such  pollution  can  be  avoided  without 
destroying  the  owner's  ability  to  use  the 
property,  he  must  take  reasonable  steps  and 
precautions  to  avoid  such  pollution,  and,  if 
he  willfully  or  negligently  fails  to  do  so, 
he  may  be  punished  for  his  acts.  Any  use 
which  results  in  an  appreciable  pollution 
which  is  preventable  by  incurring  reasonable 
expense  or  making  reasonable  effort  cannot 
be  deemed  a  reasonable  use  for  the  purpose 
of  withstanding  the  enforcement  of  a  police 
regulation  which  is  intended  to  protect  the 
public  health. 

But  in  answer  to  all  this  respondent  insists 
that  he  is  not  charged  with  maintaining  a 
public  nuisance.  Whether  he  is  or  not,  as  I 
shall  endeavor  to  point  out  hereafter,  is  not 
controlling  here.  The  real  question  is  wheth- 
er the  use  made  by  respondent  of  his  land 
is  a  reasonable  one  under  all  the  circum- 
stances and  within  the  purview  of  the  rule 
heretofore  laid  down.  W^hat  use  is  it  that 
respondent  makes  of  his  land,  and  under  what 
circumstances  is  it  applied?  The  amount 
of  land  owned  by  him  and  on  which  it  is 
alleged  he  keeps  twenty-seven  head  of  horses 
is  so  situated  that  the  stream  in  question 
runs  [361]  through  it.  The  amount  of  land 
is  alleged  to  be  fifteen  acres  but  in  what 
shape  or  form  these  fifteen  acres  lie  and 
through  what  part  the  stream  runs  is  not 
disclosed.  For  the  purpose  of  this  decision 
I  shall  assume  that  the  land  in  question  is 
a  square  piece  of  ground  and  is  so  situated 
that  the  stream  runs  through  the  whole  of  it 
from  end  to  end  or  side  to  side,  as  the  case 
may  be.  I  do  this  for  the  purpose  of  giving 
respondent  all  possible  advantage.  If  the 
stiream  in  fact  only  runs  through  a  small 
part  of  the  land,  then  the  rule  that  I  shall 
.  apply  is  more  favorable  to  him  than  it  would 
be  if  the  stream  runs  as  I  have  assumed.  If 
therefore  the  fifteen  acres  constitute  a  square 
piece  of  ground,  the  length  of  one  side  or 
one  end  thereof,  as  the  case  may  be,  must  be 
within  a  few  feet  of  forty-nine  rods. 

In  view  therefore  that  the  stream  divides 
the  piece  of  ground,  the  horses  at  times  must 
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necessarily  go  from  one  side  of  the  stream 
to  the  other  to  feed.  In  order  to  prevent  the 
horses  from  polluting  the  stream  by  deposit- 
ing their  filthy  excrement  therein  as  charged 
in  the  complaint,  they  must  be  kept  out  of 
the  water,  and  this  I  shall  assume  can  be 
only  done  by  erecting  two  fences,  one  on  each 
side  of  the  stream,  with  a  fenced  passage- 
way which  will  permit  the  horses  to  pass 
from  one  side  of  the  field  to  the  other  at  will, 
or,  by  putting  up  bars  through  which  they 
may  be  led  or  driven  by  some  one  from  one 
side  of  the  stream  to  tlie  other  as  aforesaid. 
Assuming  therefore  that  fences  will  have  to 
be  erected  for  the  full  length  of  the  land  the 
combined  length  of  such  fences  will  be  about 
one  hundred  rods.  In  connection  with  this, 
some  passageway  must  be  devised  for  the 
horses  to  cross  over  the  stream  if  they  are 
to  be  kept  entirely  out  of  it.  And  in  addition 
to  the  foregoing,  some  method  by  which  water 
is  provided  for  the  horses  to  drink  must 
also  be  devised.  These  things  are  so  simple 
and  in  such  general  use  that  I  may  take  ju- 
dicial knowledge  of  the  fact  that  their  cost 
is,  to  say  the  least,  not  prohibitive,  and,  in 
view  of  the  end  to  be  attaint,  clearly  not 
unreasonable.  Will  any  one  seriously  con- 
tend that  in  this  day  and  age  it  is  nec- 
essary or  even  reasonable  to  permit  twenty- 
seven  head  of  horses,  or  any  other  number, 
more  or  less,  to  go  into  a  stream  and 
to  deposit  their  filthy  excretions  [362] 
therein  from  day  to  day,  the  water  of 
which  stream  is  continually  being  used  by 
a  community  of  approximately  100,000  per- 
sons for  culinary  purposes?  Would  not  all 
with  one  accord  exclaim  that,  in  order  to 
keep  this  water  reasonably  free  from  pollu- 
tion, it  were  better  that  the  owner  of  the 
horses  be  required  to  provide  water  for  them 
in  some  other  way  than  by  permitting  them 
to  go  into  the  stream?  It  would  seem  that 
under  such  circumstances,  to  require  the  own- 
er to  have  recourse  to  even  the  primitive 
method  of  carrying  water  with  a  bucket  for 
some  distance  into  an  ordinary  trough  for 
the  horses  would  be  much  more  reasonable 
than  the  present  method  of  going  into  and 
polluting  the  stream.  But  it  is  a  matter  of 
general  knowledge  that  a  much  more  conven- 
ient method  without  great  expense,  and  one 
that  acts  automatically,  can  be  devised  to 
provide  fresh  water  for  the  horses.  Further, 
can  it  successfully  be  maintained  that,  if  the 
owner  of  the  land  is  required  to  fence  his 
horses  away  from  the  stream  as  suggested, 
he  is  unreasonably  inconvenienced,  or  that 
his  property  is  taken  for  public  use? 

I  have  devoted  an  unusual  length  of  time 
and  an  unusual  amount  of  labor  to  find  some 
case  in  the  books  wherein  it  has  been  held 
that  merely  to  inconvenience  a  landowner  to 
the  extent  herein  suggested,  for  the  purpose 


and  under  the  circumstances  here  present, 
constitutes  a  taking  or  confiscation  of  prop- 
erty; but  I  have  found  none.  Moreover,  the 
cases  I  have  cited  all  squarely  hold  that  a 
landowner  cannot  complain  because  he  is  in- 
convenienced in  the  use  of  his  property, 
where  such  inconvenience  arises  out  of  the 
proper  enforcement  of  the  police  power  to 
protect  the  public  health,  and  where  such  en- 
forcement does  not  amount  to  the  taking  or 
destruction  of  his  property.  If  such  were 
not  the  law,  communal  life  in  this  arid  coun- 
try would  be  well-nigh  impossible.  All  the 
streams  would  be  polluted  and  the  use  of  the 
water  made  unwholesome,  if  not  absolutely 
dangerous  to  health,  by  what  is  termed  to 
be  a  reasonable  use.  Further,  if  the  purity 
of  the  streams  could  only  be  maintained  by 
compelling  the  cities  and  towns  of  this 
state  to  condemn  the  land  along  such 
streams,  it  would  be  necessary  to  condemn 
practically  the  whole  watershed  of  the 
streams.  This  would  be  as  impossible  [363] 
as  it  is  impracticable.  Neither  is  such  a 
course  imperative,  since  the  water  in  every 
stream  may  be  kept  reasonably  pure  and 
fit  for  even  culinary  use  without  entirely 
depriving  a  reasonable  number  of  cattle, 
horses,  and  other  animals  from  eating  the 
grass  which  grows  along  the  watershed  of 
cur  streams.  The  whole  matter  can  be  regu- 
lated by  giving  a  reasonable  construction  to 
our  statutes  and  ordinances  and  by  apply- 
ing reason  and  common  sense  in  their  en- 
forcement. If  there  is  one  subject  which 
should  be  governed  by  reason  and  common 
sense  more  than  any  other,  it  certainly  is  the 
subject  of  police  regulation. 

The  respondent  insists  that  under  the  ordi- 
nance in  question  he  cannot  permit  any  of 
his  horses  to  remain  on  any  part  of  the  land 
for  the  purpose  of  eating  the  grass  growing 
thereon,  since  in  doing  bo  they  still  will  void 
their  excrement  on  the  land,  which,  in  case 
of  rains  and  floods,  will  Se  washed  into  the 
stream.  It  no  doubt  is  true  that  where  there 
are  filthy  substances  deposited  along  the  sides 
of  the  canyons — and  most  of  our  streams 
flow  through  canyons — ^such  substances,  in 
case  of  rains,  will,  to  some  extent  at  least, 
be  washed  into  the  stream;  but  this  is  una- 
voidable. To  permit  cattle,  however,  or  hors- 
es to  deposit  their  excrement  on  the  land 
while  they  are  grazing  all  over  it  from  day 
to  day  is  one  thing,  while  to  permit  them  to 
go  into  the  stream  and  to  deposit  it  into  the 
water,  or  to  permit  them  to  deposit  it  in 
any  quantity  near  the  stream  where  it  will 
be  directly  washed  into  it,  is  quite  a  differ- 
ent thing.  The  cattle  wander  over  the  land 
during  the  summer  season,  and  that  is  the 
only  season  in  wliich  they  can  be  pastured, 
eating  grass,  and  in  doing  so  never  deposit  a 
very  large  mass  of  excrementitious  matter 
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in  one  place,  but  in  the  natural  order  of 
things  will  scatter  it  over  an  entire  field  or 
pasture.  With  regard  to  such  deposits,  the 
magic  influence  of  sunlight  and  air  which 
bring  about  chemical  decomposition  must  not 
be  overlooked.  Most  of  the  offensive  gases 
escape  under  such  conditions,  and  as  pointed 
out  by  Vice  Chancellor  Stevens  in  the  case 
of  Doremus  v.  Paterson,  73  N.  J.  Eq.  483,  69 
Atl.  225,  where  the  question  now  under  con- 
sideration is  exhaustively  treated,  only  the 
solids  or  the  mineral  portions  of  the  excre- 
mentitious  matter  eventually  find  their  way 
into  the  [364]  stream  and  these  ordinarily 
are  either  harmless  or  settle  down  so  as  to 
become  so.  From  these  sources,  therefore, 
the  stream,  provided  it  carries  any  considera- 
ble quantity  of  water,  is  not  sensibly  or  ap- 
preciably polluted,  and  thus  not  made  unfit 
for  use. 

Recurring  now  to  the  claim  made  by  coun- 
sel that  respondent  is  not  charged  with  com- 
mitting a  nuisance.  It  is  true  that  such  is 
not  the  direct  charge,  but  can  it  be  said 
that  to  permit  twenty-seven  horses  to  go  in- 
to a  stream  each  day  during  the  summer  sea- 
son, and  to  permit  them  to  deposit  their 
filthy  excrement  into  the  water  flowing  there- 
in which  is  being  used  for  culinary  purposes 
by  the  inhabitants  of  a  large  city,  if  not  a 
nuisance  per  ae  is,  nevertheless,  near  the 
border  line  of  constituting  a  very  offensive 
one?  If  respondent,  however,  were  either 
actually  committing  or  maintaining  a  nui- 
sance, he  would  not  have  any  standing  in 
court  whatever.  His  counsel  frankly  concede 
that  if  he  were  guilty  of  maintaining  a  pub- 
lic nuisance  it  could  be  abated,  and  this,  too, 
without  considering  whether  the  abatement 
would  injuriously  affect  him  in  his  property 
rights  or  not.  But  they  strenuously  insist 
that  what  is  charged  does  not  amount  to  a 
nuisance.  Let  me  say  here,  once  for  all,  that 
statutes  and  ordinances  such  as  are  in  ques- 
tion here  do  not  depend  for  their  enforce- 
ment upon  the  question  of  whether  the  acts 
that  are  prohibited  thereby  constitute  a  nui- 
sance or  not.  If  such  acts  constituted  a 
nuisance,  the  parties  charged,  if  the  acts 
came  within  the  statute  or  ordinance,  would 
be  guilty  as  a  matter  of  course,  but  they 
may  also  be  found  guilty  although  the  acts 
do  not,  as  yet,  amount  to  a  nuisance.  If  re- 
spondent were  guilty  either  of  committing  or 
maintaining  a  nuisance,  the  city,  under  the 
common  law,  as  a  mere  riparian  owner,  could 
require  him  to  abate  the  same,  or  the  board 
of  health  might  do  so.  In  either  case  it 
would  be  wholly  unnecessary  to  have  re- 
course to  an  ordinance  like  the  one  in  ques- 
tion.. Such  ordinances  are  not  enacted  to 
prohibit  the  maintenance  of  existing  nui- 
sances; but  their  enforcement  is  intended  to 
prevent  the  creation  of  nuisances  which  may 


become  dangerous  to  the  public  health.  If 
no  one  could  be  prevented  from  polluting 
water  until  his  acts  amounted  to  the  com- 
mitting or  maintaining  of  [365]  a  public 
nuisance,  then  police  regulations  to  prevent 
the  pollution  of  our  streams  would  be  almost 
entirely  shorn  of  their  beneficial  effect,  and 
much  harm  to  the  public  health  would  be  pos- 
sible, which,  by  the  enforcement  of  such  or- 
dinances, is  or  may  be  prevented.  To  this 
effect  are  all  the  cases  to  which  I  have  re- 
ferred herein. 

Whether  respondent  has  violated  the  pro- 
visions of  the  ordinance  in  question  or  not  is 
a  question  of  fact.  He  cannot  be  found  guilty 
under  the  charge  preferred  against  him  un- 
less it  is  found  beyond  a  reasonable  doubt 
that  he  has  permitted  the  acts  complained  of 
and  that  such  acts  sensibly  or  appreciably 
pollute  or  have  polluted  the  stream.  The 
pollution  must  be  one  which  constitutes  an 
appreciable  befouling  of  the  water,  because  in 
the  very  nature  of  things  it  was  not  intended 
to  punish  for  a  mere  technical  contamination 
or  pollution  of  water.  Such  a  pollution  is 
not  preventable.  Impure,  noxious,  or  offen- 
sive matter  cast  into  a  stream,  however  small 
in  quantity,  to  some  extent  pollutes  the  water 
therein.  That,  however,  is  not  the  pollution 
which  ordinances  like  the  one  in  question  seek 
to  prohibit  or  punish.  On  the  other  hand, 
such  ordinances  are  intended  to  prevent  the 
deposit  of  filthy  substances  in  or  near  our 
streams,  which,  if  continued,  might  seriously 
endanger  the  public  health.  These  ordinances 
are  also  intended  to  prevent  individuals,  by 
independent  action,  from  polluting  streams, 
although  their  acts  cannot  be  construed  as 
amounting  to  a  nuisance.  If  the  courts 
should  refuse  to  enforce  such  ordinances,  then 
each  one  of  a  number  of  individuals  acting 
independently  who  own  lands  along  a  stream 
might  pollute  it,  but  not  to  stfch  an  extent 
as  to  constitute  a  nuisance,  while  the  com- 
bined acts  of  all  would  so  pollute  the  water 
of  a  stream  as  to  make  its  use  dangerous  to 
health,  and  yet  none  could  be  punished,  be- 
cause the  individual  and  independent  acts 
taken  singly  would  not  so  pollute  the  stream 
as  to  constitute  a  nuisance  or  make  the  use 
of  the  water  necessarily  dangerous  to  health. 

I  desire  to  add  here  that  in  the  nature  of 
things  it  is  not  possible  for  me  to  say,  upon 
this  demurrer,  whether  respondent  is  so  af- 
fected in  the  use  of  his  land  as  to  amount 
to  a  taking  as  he  contends.  From  the  face 
of  the  complaint,  no  [366]  such  result  is 
discernible.  The  acts  that  are  sought  to  be 
prohibited  clearly  come  within  police  regula- 
tions, and,  unless  the  prohibition  of  the  upe 
of  his  property  in  the  manner  it  is  used  is 
tantamount  to  a  taking  of  it  or  which  de- 
prives him  of  the  use  thereof,  he  cannot  com- 
plain.    Although  he  were  found  guilty  and 
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then  were  prohibited  from  using  his  property 
in  the  manner  complained  of,  yet  he  would 
not,  by  reason  of  that  fact,  be  prevented  from 
seeking  or  from  obtaining  redress  in  the 
proper  courts  in  this  state,  provided  the  pre- 
vention aforesaid  would  result  in  preventing 
him  from  making  a  reasonable  use  of  his 
property  as  such  reasonable  use  is  herein  de- 
fined. 

I  am  constrained  to  hold  therefore  that, 
for  the  reasons  stated,  the  ordinance  in  ques- 
tion is  not  invalid ;  that  the  statute  on  which 
it  is  based  is  a  valid  statute;  and  that  the 
complaint  states  sufficient  facts  to  constitute 
a  public  offense. 

The  judgment  of  the  district  court  is  there- 
fore reversed. 

Stbaup,  C.  J.  (concurring) . — It  undoubted- 
ly was  within  the  province  of  the  Legislature 
to  confer  power  upon  municipalities  by  ordi- 
nance to  protect  waters  of  streams  used  by 
the  inhabitants  thereof  for  domestic  and  culi- 
nary purposes,  and  to  prevent  pollutions  of 
such  waters.  Whether  the  ordinance  in  ques- 
tion, in  all  its  parts,  is  within  such  conferred 
power,  need  not,  as  I  view  the  matter,  be 
now  considered  or  determined.  It  is  sufficient 
to  ascertain,  and  the  inquiry  need  be  no 
broader,  as  to  whether  the  acts  or  wrongs 
alleged  in  the  complaint  are  such  as  the  mu- 
nicipality under  its  conferred  power  could 
and  did  by  ordinance  forbid  and  penalize. 
Certain  it  is  that  a,  municipality,  by  ordi- 
nance, under  the  conferred  power,  may  forbid 
and  prevent  pollutions,  and  punish  those  com- 
mitting them,  which  result  from  an  unlawful, 
wrongful,  negligent,  unreasonable,  or  unneces- 
sary use  of,  or  interference  with,  such  waters, 
or  of  premises  through  which  they  course  or 
are  adjacent  to  them.  Whether  the  munici- 
pality under  such  conferred  power  may  also 
forbid  and  prevent  pollutions — ^a  very  flexible 
and  comprehensive  term,  for  any  feces  or 
refuse  getting  in  the  water  of  a  stream  may, 
in  a  degree,  constitute  a  pollution — ^and  pun- 
ish [367]  those  committing  them,  which  re- 
sult wholly  from  a  lawful,  careful,  reasonable, 
and  proper  use  of  such  premises  by  the  owner 
or  an  occupant  thereof,  is  a  question  concern- 
ing which  I  entertain  serious  doubt.  The 
ordinance,  however,  seemingly  forbids  the  one 
as  well  as  the  other.  The  location  and  physi- 
cal conditions  of  premises  of  an  owner,  and 
of  the  stream  coursing  through  or  near  them, 
may  be  such  that  to  pasture  or  keep  any  ani- 
mals, such  as  horses  or  cattle,  on  the  prem- 
ises, would  necessarily  result  in  pollutions  of 
the  waters  to  some  extent,  for  it  must  be 
conceded  that  any  appreciable  quantity  of 
feces  washing  or  getting  into  the  stream 
would  in  some  degree  injuriously  affect  the 
purity  and  potability  of  its  waters.  Hence 
it  may  well  be  questioned  whether  a  munici- 


pality, under  the  conferred  power,  by  pre- 
venting and  penalizing  such  an  act,  under 
such  circumstance  would  not  deprive  the 
owner  of  a  rightful  use  and  enjoyment  of 
his  property  and  thus,  in  effect,  amount  to  a 
taking  or  damaging  of  property  without  com- 
pensation. 

But  the  complaint,  in  effect,  charges  a 
wrongful,  negligent,  unreasonable,  and  unnec- 
essary use  of  the  waters  of  the  stream  and 
of  the  premises  through  or  along  which  it 
courses;  the  complaint  in  such  particuliu-  be- 
ing that  the  defendant,  '^unlawfully  and  will- 
fully, .  .  .  and  continuously,  for  ten  daya 
or  more."  permitted,  "at  all  times,"  twenty- 
seven  horses  to  pasture  upon  and  along  the 
banks  of  the  stream,  to  wade  in  and  drink 
therefrom,  and  to  "drop  their  dung  into  said 
creek."  That  pretty  nearly  charges  that  the 
defendant  willfully,  unlawfully,  and  continu- 
ously, for  a  period  of  ten  days  or  more,  used 
the  stream  as  a  depository  for  horse  feces. 
I  think  the  acts  charged  in  the  complaint  are 
such  as  the  municipality,  under  its  conferred 
power,  could  by  ordinance  prohibit,  and  are 
such  as  are  forbidden  by  the  ordinance;  and 
therefore  that  the  demurrer  to  the  complaint 
ought  to  have  been  overruled. 

McCarty,  J. — ^I  concur.  I  am  of  the  opin- 
ion that  the  complaint  is  not  vulnerable  to 
the  objections  urged  against  it.  That  the 
Legislature  may  confer  upon  municipalities 
the  power  generally  [368]  to  protect  from 
pollution  streams  of  water  used  by  the  in- 
habitants for  culinary  and  domestic  purposes 
is  no  longer  an  open  question.  A  municipal- 
ity may  not,  however,  in  the  exercise  of  its 
police  power  in  that  regard,  destroy  or  appre- 
ciably impair  the  value  or  utility  of  vested 
rights  of  others  in  and  to  such  streams.  It 
is  common  knowledge  that  municipalities 
throughout  this  state,  with  but  few  excep- 
tions, obtain  the  culinary  water  used  by  the 
inhabitants  thereof  from  streams  of  water 
that  have  their  sources  in  the  moimtains  and 
which  flow  through  canyons  to  the  valleys 
and  lowland  where  it  is  diverted  for  the  uses 
mentioned.  It  is  equally  well  and  generally 
known  that,  in  many  of  the  canyons  througa* 
which  these  streams  of  water  flow,  there  are, 
at  different  points,  small  tracts  of  meadow, 
pasture,  and  arable  land  ranging  in  quantity 
from  a  fraction  of  an  acre  to  a  quarter  sec- 
tion or  more  which  usually  extends  back  from 
either  side  of  the  stream  to  or  near  the  base 
of  the  walls  of  canyons.  Much  of  these  lands, 
because  of  their  altitude  and  close  proximity 
to  the  mountain  ranges  and  public  grazing 
lands,  are  specially  valuable  for  raising  hay, 
and  for  grazing,  pasturing,  and  feeding  cattle, 
horses,  and  other  domestic  animals,  and,  in  a 
limited  way,  for  raising  grain,  potatoes,  and 
a  few  other  cereals  that  grow  and  thrive  in 
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higli  altitudes  and  that  are  indispensable  in 
the  maintenance  of  a  cattle  and  horse  ranch. 

There  may  be,  and  no  doubt  are,  instances 
where  parties,  at  an  early  date  in  the  settle- 
ment of  this  arid  mountain  region,  home- 
steaded  tracts  of  these  lands  and  have  fenced 
and  otherwise  improved  the  same,  and  have 
occupied  and  used  the  lands  for  raising  hay, 
pasturing,  grazing,  and  corralling  cattle, 
horses,  and  other  domestic  animals,  and  have 
used  the  waters  rising  thereon  and  that  flow 
through  the  premises  for  irrigation,  culinary, 
and  domestic  purposes,  before  parties  lower 
down  on  the  stream  acquired  any  interest  in 
or  title  to  the  water.  In  such  case,  the  home- 
steader and  his  successor  in  interest  may, 
after  a  municipality  acquires  a  right  to  the 
water,  after  it  leaves  the  premises,  for  the 
use  of  its  inhabitants,  continue  to  make  a 
reasonable  use  of  the  land  for  the  purposes 
mentioned.  He  may  farm  the  land,  pasture, 
graze,  and  corral  horses,  cattle,  and  other 
domestic  animals  thereon,  [369]  to  the  same 
extent  as  he  did  before  the  municipality  ac- 
quired an  interest  in  the  water.  And  if  in 
making  such  reasonable  use  of  the  land  the 
drainage  therefrom  finds  its  way  into  the 
stream,  which  under  the  circumstances  and 
conditions  mentioned  is  generally  unavoid- 
able, he  is  not  amenable  to  either  the  crimi- 
nal or  civil  law.  In  such  case  the  munici- 
pality has  a  remedy,  and  may,  under  the 
eminent  domain  law,  acquire  an  easement  or 
title  to  the  land,  or  a  sufficient  amount 
thereof,  bordering  on  the  stream,  to  enable 
it  to  protect  the  water  from  pollution.  Sec- 
tion 22  of  Article  1  of  the  Constitution  of 
this  State  provides  that  "private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation.*'  A  municipality, 
under  the  conditions  such  as  I  have  suggested, 
cannot  evade  this  prohibitory  provision  of  the 
Constitution  and  directly  or  indirectly  de- 
prive a  party  of  his  property  or  materially 
impair  the  value  thereof  by  restricting  its  use 
without  compensating  him  for  the  property 
taken  or  the  damage  sustained. 

It  is  suggested  that  in  the  case  at  bar 
respondent  might  at  a  nominal  expense  con- 
struct a  fence  along  either  side  of  the  creek 
where  it  passes  through  his  land,  and  thereby 
protect  the  stream  from  the  pollution  men- 
tioned in  the  complaint.  As  I  have  stated, 
it  is  common  knowledge  that  the  meadow, 
pasture,  and  arable  lands  in  the  canyons 
through  which  these  streams  of  water  flow  is 
limited  to  small  tracts  situated  along  the 
beds  of  the  canyons.  In  many  instances  this 
land  consists  of  narrow  strips  on  either  side 
of  the  creek.  There  may  be,  and  no  doubt 
are,  instances  in  which  the  homesteader,  in 
order  to  include  in  his  entry  as  much  of  this 
tillable  land  as  possible,  has  "taken  up" — 
filed  on — two,  three,  or  more  contiguous  "for- 


ties" along  the  bed  of  the  canyon.  In  such 
ease  the  homestead  may  consist  of  a  tract  of 
land  eighty  rods  in  width  and  320  rods  (one 
mile)  in  length.  Under  these  conditions,  it 
would  require  two  miles  of  fence  to  prevent 
the  loose  animals  kept  on  the  ranch  from 
going  into  the  stream  at  will.  To  construct 
and  maintain  such  a  fence  would  not  only  be 
expensive  to  the  homesteader,  but  in  many 
cases  the  fence  would  very  materially  impair 
the  usefulness  of  the  ranch  and  thereby  de- 
crease [370]  its  value.  This  is  an  expense — 
a  burden — ^that  the  municipality  cannot, 
either  under  the  Constitution,  statute,  or  its 
police  power,  compel  the  owner  to  assume. 
If,  under  such  circumstances,  the  municipal- 
ity may  prevent  the  homesteader,  or  his  suc- 
cessors in  interest,  from  pasturing  animals 
on  the  portion  of  the  ranch  through  which 
the  stream  of  water  flows  (which  may  be  the 
only  part  of  the  premises  fit  for  pasturage), 
it  necessarily  follows  that  the  municipality 
may  also  prevent  the  irrigation  of  the  land 
because  the  waste  water  therefrom  unavoid- 
ably flows  into  the  creek,  washing  therein  the 
offal  of  animals  and  other  refuse,  such  as 
manure,  debris,  etc.,  hauled  from  the  corrals 
and  yards,  and  scattered  over  the  arable  por- 
tion of  the  ranch  to  fertilize  the  soil.  The 
fact  that  the  municipality  may,  in  some 
cases,  be  compelled,  as  suggested,  to  purchase 
or  acquire  by  condemnation  proceedings  en- 
tire watersheds  in  order  to  protect  the  stream 
from  pollution,  does  not  relieve  it  from  doing 
what  the  provision  of  the  Constitution  re- 
ferred to  requires,  namely,  compensate  the 
owner  for  his  property  or  so  much  thereof 
as  may  be  necessary  for  the  municipality  to 
acquire  in  order  to  enable  it  to  protect  the 
stream  from  the  impurities  mentioned. 

What  I  here  state  is  in  no  sense  in  con- 
flict with  the  case  of  People  v.  Burtlcson, 
14  Utah  258,  47  Pac.  87.  In  that  case  the 
defendant  was  convicted  of  having  committed 
a  public  nuisance  by  unlawfully  and  wilfully 
driving,  herding,  and  keeping  about  2,000 
sheep  upon  a  small  stream  of  water  which 
was  used  by  the  inhabitants  of  a  small  town 
or  village.  The  record  in  that  case,  what 
there  is  on  flle  in  this  court,  shows  that  the 
defendant  was  herding  and  grazing  his  sheep 
on  the  public  domain  at  the  time  he  com- 
mitted the  nuisance  for  which  he  was  con- 
victed. 

I  do  not  wish  to  be  understood  as  holding 
that  a  party  may  go  upon  the  public  domain 
and  acquire  title  to  land  through  which  a 
stream  6f  water  flows  that  is  being  used  by 
the  inhabitants  of  a  municipality  for  culinary 
and  domestic  purposes  and  make  any  use  of 
the  land  that  will  result  in  befouling  the 
water.  Nor  do  I  wish  to  be  understood  as 
holding  that  in  cases  where  a  party,  or  his 
predecessor  in  interest,  was  the  first  to  locate 
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on  a  stream  of  water  and  acquire  title  to 
land  through  which  it  flows,  and  later  other 
parties  lower  [371]  down  on  the  stream  ap- 
propriate and  make  use  of  the  water  for 
culinary  and  domestic  purposes,  the  first  ap- 
propriator,  or  his  successor  in  interest,  may, 
in  the  use  he  naakes  of  his  property,  wilfully 
or  wantonly  pollute  and  befoul  the  water  of 
the  stream.  He  may  not  maintain  thereon, 
corrals,  stables,  privies,  outhouses,  pigsties, 
or  a  slaughterhouse  where  the  drainage  there- 
from will  naturally  find  its  way  into  the 
stream.  What  I  do  say  is  that  where  a  party 
files  on  public  land  through  which  a  stream 
of  water  flows,  fences,  tills,  and  otherwise 
improves  the  land,  and  makes  the  same  use 
of  it  as  is  usually  made  of  land  of  that 
character,  such  as  farming,  raising  hay,  pas- 
turing and  feeding  cattle,  horses,  and  other 
domestic  animals,  and  a  municipality  or  its 
predecessor  in  interest  later  on  acquires  & 
right  to  use  the  water  after  it  leaves  the 
premises  for  culinary  and  domestic  purposes, 
the  municipality  may  not  compel  the  owner 
of  the  land  to  dispense  with  one  or  more  uses 
to  which  the  land  is  peculiarly  and  specially 
adapted,  and  to  which  it  has  been  devoted, 
because  such  use  unavoidably  befouls  the 
water.  To  arbitrarily  prohibit  the  owner  of 
a  ranch  from  pasturing  his  animals  thereon 
and  making  the  same  use  of  it  as  ranch 
property  situated  in  the  mountains  is  gener- 
ally devoted,  or  to  impose  conditions  that 
would  make  such  use  impracticable,  would  in 
effect  be,  at  least,  a  partial  confiscation  of 
the  property.  This,  neither  the  State  nor 
any  political  subdivision  thereof  can  do  with- 
out disregarding  and  overriding  the  provision 
of  the  Constitution  herein  set  forth. 

Whether  the  respondent  is  within  his  rights 
in  pasturing  horses  in  the  inclosure  through 
which  the  stream  of  water  in  question  flows 
depends  on  the  circumstances  and  conditions 
under  which  he  is  using  the  land  for  that 
purpose.  Of  course,  if  he  wilfully  and  wan- 
tonly permits  twenty-seven  or  any  number  of 
horses  in  his  pasture  to  wade  into  the  stream 
at  will  and  befoul  the  water  under  conditions 
that  would  enable  him  at  a  nominal  expense 
and  with  but  little  inconvenience  to  protect 
the  stream  from  pollution,  he  is  amenable  to 
the  ordinance  under  which  he  is  beinig  prose- 
cuted, regardless  of  whether  his  right  to 
pasture  his  land  antedates  the  right  of  the 
municipality  to  the  use  of  the  water. 


along  the  banks  of  such  streams,  the  restraint 
on  the  use  of  riparian  property  by  its  owner 
not  being  unreasonable  in  view  of  the  public 
purpose  to  be  subserved.  The  validity  and 
construction  of  statutes  forbidding  the  pollu- 
tion of  streams  is  discussed  in  the  note  to 
People  V.  Hupp,  Ann.  Cas.  1914 A  1177;  and 
the  validity  of  a  statute  or  ordinance  pro- 
hibiting bathing  in  a  pond  or  stream  is  con- 
sidered in  the  note  to  State  v.  Morse,  Ann. 
Cas.  1913B  218. 


MASOir 


v. 


STATE. 


MOTE. 

The  reported  case  holds  that,  under  a  8tatu< 
tory  power  to  protect  from  pollution  the 
streams  from  which  the  public  water  supply 
is  derived,  a  municipality  may  prohibit  the 
allowing  of  horses  and  cattle  to  run  at  large 
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Criminal    I«av  —  Continuance  —  Tim* 
for  Preparation. 

Under  Code  Cr.  Proc.  1911,  art.  557,  per- 
mitting^ a  case  to  be  called  for  trial  two  days 
after  the  defendant  has  been  served  with  a 
copy  of  the  indictment,  and  artiele  558,  pro- 
viding that  a  counsel  appointed  for  the  de- 
fendant shall  be  granted  one  day  in  which 
to  prepare  for  trial,  the  refusal  of  the  court 
to  grant  a  continuance  in  a  case  set  for  trial 
thirteen  days  after  a  copy  of  the  indictment 
was  served.twelve  days  after  an  attorney  had 
been  appointed  by  the  court  to  represent  the 
defendant,  and  seven  days  after  anotlier  at- 
torney had  been  employed  by  the  defendant 
in  the  case,  is  not  an  abuse  of  the  court's 
discretion,  where  it  is  not  shown  that  the 
defendant  was  deprived  of  any  testimony  of 
any  witnesses,  or  that  he  had  subsequently 
ascertained  any  additional  facts  that  would 
have  been  beneficial  to  him. 

Arrai^cnment  —  Necessity   of  Presence 
of  Counsel. 

W'here  defendant's  counsel  was  granted 
ten  minutes  to  confer  with  witnesses,  and 
could  not  be  found  at  the  expiration  of  twen- 
ty-five minutes,  whereupon  the  court  proceed- 
ed to  arraign  the  defendant,  who  was  present, 
and  whose  counsel  returned  during  the  read- 
ing of  the  indictment  and  entered  a  plea  of 
not  guilty,  the  absence  of  counsel  does  not 
render  the  arraignment  erroneous. 

Trial  —  Suspensation    of   Trial   to   Per- 
niit  Consultation  with  Witnesses. 

/  Where  a  homicide  case  went  to  trial  Tues- 
day and  the  prosecution  rested  Saturday  at 
noon,  the  refusal  of  the  court  to  postpone 
the  case  to  give  defendant's  counsel  time  to 
consult  witnesses  from  that  time  until  Mon- 
day morning  because  of  the  expense  of  the 
witnesses   in   attendance,    is   not   erroneous. 
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where  the  court  granted  each  request  of  de- 
fendant's  counsel   for   time   to   confer   with 
witnesses. 

« 

Remark  Oif  Court  *  Comment  on  Crl- 
denoe. 

A  remark  by  the  trial  judge  in  overruling 
an  objection  to  a  certain  question,  that  it  was 
a  part  of  the  res  gestae,  is  not  a  comment  on 
the  weight  of  the  testimony. 

£Tidenoe  —  Statement  of  Conolnalon  — 
Appearanee  and  Manner  of  Aooiised. 

In  a  prosecution  for  homicide,  testimony 
by  a  witness  that  the  defendant  stated  to  him 
the  evening  after  the  homioide,  and  before 
his  arrest,  that  he  had  not  been  in  the  city 
where  the  homicide  occurred,  and  that  while 
he  was  talking  defendant  was  nervous  and 
excited  and  had  a  haggard  appearance,  which 
was  unusual  for  him,  is  admissible. 

Criminal  Iiaw  —  Eyidenoe  —  As  to  Alle- 
gation that  Manner  of  XiUinc  Was 
Unkno^B^n. 

^^licre  an  indictment  for  homicide  charged 
that  deceased  was  killed  with  some  sharp  in- 
strument to  the  grand  jury  unknown,  it  is 
not  error  for  the  district  attorney  to  testify 
as  to  the  efforts  of  the  grand  jury  to  ascer- 
tain the  character  of  instrument  used. 

Harmless  Errer  ^o  Admission  hy  Cona- 
sel  Cnrinc  Ezolnsion  of  Testfanony. 

Where  the  trial  court  excluded  testimony 
offered  by  defendant  but  later  changed  his 
ruling  after  the  witness  had  gone  home,  and 
the  prosecuting  attorney  admitted  the  facts 
which  defendant  offered  to  prove  by  that  wit- 
ness, the  defendant  is  not  thereby  prejudiced. 

Witnesses  —  Impeaokment  ^  Proof  of 
Insanity. 

The  state  may,  to  impeach  the  credibility 
of  a  witness  for  the  defense,  establish  by 
cross-examination  that  the  witness  had  been 
adjudged  insane,  and  that  said  judgment  had 
never  been  set  aside. 

Argnment  of  Connsel  ^  Comment  on 
Fallvre  of  Aeensed  to  Testify  —  Wkat 
Constitntes. 

Where  accused  did  not  testify  in  his  own 
behalf,  but  introduced  testimony  tending  to 
show  that  between  two  certain  hours  on  the 
evening  of  the  homicide  he  was  not  at  the 
place  where  it  was.  committed,  comment  by 
the  state's  attorney  that  the  testimony  did 
not  show  where  accused  was  prior  to  those 
two  hours  is  not  erroneous  as  a  comment  on 
defendant's  failure  to  testify. 

Instmotions  —  As  to  Reasonakle  Donkt 

—  Application  to  Particular  Issne. 

Where  the  court  applies  the  doctrine  of 
reasonable  doubt  to  the  whole  case  and  gives 
an  approved  charge  on  circumstantial  evi- 
dence, it  is  not  necessary  to  apply  the  law 
of  reasonable  doubt  to  each  fact  in  the  chain 
of  circumstances. 

Appeal  and  Error  — Bill  of  Exceptions 

—  ConolnsiTcness. 

One  convicted  of  crime,  who  accepts  a  bill 
of  exceptions  as  qualified  by  the  trial  court, 
is  bound  by  the  qualification. 
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Trial  —  Conduct  of  Conrt  —  Restraining 
Misoondnct  of  Connsel. 

A  bill  of  exceptions  complaining  of  the 
action  of  the  court  in  refusing  to  permit  de- 
fendant's attorney  to  state  reasons  for  objec- 
tion to  testimony  and  upon  his  insisting,  or- 
dering him  to  sit  down  and  thereafter  order- 
ing the  sheriff  to  set  him  down,  presents  no 
error^  where  the  bill  shows  that  the  same 
objections  had  been  made  to  the  testimony  of 
other  witnesses  for  reasons  then  stated,  and 
the  court  qualified  the  bill  by  adding  that  the 
counsel  gave  him  eonsiderable  trouble  and 
would  not  stop  talking  when  commanded  to 
do  00. 

Hew  Trial  —  Prpof  of  Misoondnct  of 
Jnry  —  Conflicting  Affidavits. 

Where  a  motion  for  a  new  trial  is  sup- 
ported by  an  affidavit  of  certain  jurors  that 
the  jury  commented  on  the  defendant's  fail- 
ure to  testify,  but  nine  other  jurors  make 
affidavit  that  the  only  mention  was  a  state- 
ment by  one  juror,  after  the  reading  of  the 
instructions,  that  they  could  not  consider  the 
failure  to  testify,  the  motion  for  new  trial 
is  properly  overruled. 

Evidence  —  Esonlpatory  Statements  of 
Aoonsed  ^  Admissibility  for  Proseon- 
tion. 

Statements  made  by  a  defendant,  charged 
with  homicide,  subsequent  to  the  commission 
of  the  offense,  that  he  was  not  in  the  city 
where  the  homicide  was  committed,  are  ad- 
missible on  behalf  of  the  state  in  a  prosecu- 
tion, where  defendant's  witnesses  testified 
that  he  was  in  the  city  where  the  homicide 
was  committed,  but  at  a  different  place  in 
that  city,  since  exculpatory  statements  are 
not  confessions  and  need  not  be  shown  to 
have  been  voluntarily  made. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Bowie  county: 
O'Neal,  Judge. 

Criminal  action.  Eugene  Mason  convicted 
of  murder  and  appeals.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

J,  8,  Crumpton  and  0.  B,  Pirkey  for  ap- 
pellant. 
L.  E,  Keeney  and  C.  E.  Lane  for  appellee. 

[259]  Harpeb,  J. — Appellant  was  prosecut- 
ed and  convicted  of  murder,  and  his  punish- 
ment assessed  at  confinement  in  the  peniten- 
tiary for  life. 

In  the  first  bill  of  exceptions  it  is  com- 
plained that  the  court  erred  in  overruling 
appellant's  application  for  a  continuance.  It 
is  shown  by  the  bill  that  the  attendance  of 
all  witnesses  for  whom  process  had  been 
issued  was  secured,  but  appellant's  attorneys 
make  an  equitable  application  to  the  court 
on  the  ground  that  they  had  not  had  time  to 
make  proper  investigation  and  preparation  for 
the  trial.  The  offense  is  alleged  to  have  been 
committed  on  the  2nd  of  December,  1913,  and 
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appellant  was  arrested  the  next  day.  In  a 
day  or  two  thereafter  he  conferred  with  his 
present  attorney,  and  employed  him  in  the 
case,  conditioned  upon  a  certain  amount  of 
money  being  paid  in  cash.  Appellant's  two 
brothers  agreed  to  pay  this  money,  but  failed 
to  do  so.  The  indictment  was  returned  into 
court  on  the  16th  day  of  December,  and  on 
that  day  the  court  conferred  with  the  attor- 
ney whom  appellant  had  sought  to  employ 
and  whom  he  did  afterwards  employ,  in  re- 
gard to  the  setting  of  the  case,  and  the  case 
was  set  for  December  29th.  The  employment 
not  being  consummated,  the  court  on  the 
17th  day  of  December  appointed  an  attorney 
to  represent  appellant,  Mr.  0.  B.  Pirkey. 
This  was  twelve  days  before  the  case  was 
called  for  trial.  On  the  22nd  of  December  the 
employment  of  Mr.  Crumpton  was  consum- 
mated, and  that  day  process  was  issued  for 
appellant's  witnesses,  and  all  those  issued 
for  attended  court. 

Our  Ck)de  permits  a  case  to  be  called  for 
trial  two  days  after  a  defendant  had  been 
served  with  a  copy  of  the  indictment  (art. 
557,  C.  C.  P.),  and  where  counsel  is  appointed, 
the  Code  provides  that  such  counsel  shall 
be  granted  one  day  in  which  to  prepare  for 
trial  (art.  558).  This  case  was  not  called 
for  trial  until  thirteen  days  after  appellant 
was  served  with  a  copy  of  the  indictment, 
and  twelve  days  after  Mr.  Pirkey  had  been 
appointed  by  the  court  to  represent  him,  and 
seven  days  after  Mr.  Crumpton  had  been  em- 
ployed in  the  case.  This  seems  to  have  given 
him  ample  time  as  contemplated  by  our  laws, 
and  the  ^'court  was  not  guilty  of  undue 
haste,"  as  contended  by  appellant.  In  the 
application  it  is  only  stated  that  appellant 
"hoped  to  be  able  to  develop  other  facts" 
without  stating  what  such  facts  were  or 
would  be,  and  in  the  motion  for  a  new  trial 
it  is  not  attempted  to  be  shown  that  he  was 
deprived  of  any  testimony,  [260]  or  the  testi- 
mony of  any  witness,  or  that  he  had  ascer- 
tained any  other  or  additional  facts  that 
would  be  in  the  least  beneficial  to  him.  Un- 
der such  circumstances  we  must  hold  that 
the  court  did  not  abuse  the  discretion  con- 
fided to  him  by  law. 

The  next  contention  is  that  the  court  erred 
in  having  appellant  arraigned  during  the 
absence  of  counsel.  Tlie  facts  would  show 
that  after  the  jury  had  been  selected  and 
empaneled,  before  proceeding  further,  appel- 
lant's counsel  requested  a  ten  minutes  recess 
that  he  miglit  confer  with  some  witnesses. 
This  was  granted  by  the  court.  Instead  of 
taking  only  ten  minutes,  the  trial  judge  states 
he  waited  twenty-five  minutes,  and  being  un- 
able to  find  counsel,  he  ordered  the  district 
attorney  to  arraign  the  appellant,  and  he 
did  BO,  appellant's  counsel  coming  in  the 
court-room   while  the  indictment  was  beinig 


read  to  the  jury,  and  arriving  in  time  to  enter 
a  plea  of  "not  guilty."  We  know  of  no  pro- 
vision of  the  Code  which  requires  that  counsel 
shall  be  present  at  all  stages  of  the  proceed- 
ings in  a  criminal  case.  It  does  so  provide 
as  to  the  defendant  (art.  757),  but  it  only 
states  that  counsel  shall  also  be  called.  In 
this  case  the  court  states  he  had  the  officers 
try  to  find  counsel  and  they  failed  to  do  sa 
While  the  law  provides  that  in  a  felony  case 
the  appellant  shall  be  present  at  all  stages 
of  the  proceedings,  yet  it  has  been  held  since 
the  law  was  passed  allowing  a  defendant  to 
remain  on  bond,  if  he  wilfully  or  intention- 
ally absents  himself  while  some  proceeding 
takes  place,  it  will  not  present  reversible 
error,  unless  the  record  discloses  he  may  have 
suffered  injury  thereby.  As  before  stated, 
the  defendant  was  present,  and  as  appellant's 
counsel  had  over-stayed  more  than  twice  the 
length  of  time  they  had  been  granted  by  the 
court,  and  the  officers  of  the  court  had  failed 
to  locate  them,  the  fact  that  appellant  was 
"arraigned"  while  they  were  not  in  the  court- 
room, but  no  further  action  taken,  in  the  ab- 
sence of  any  injury  shown,  presents  no  error. 
Appellant  cites  us  to  no  case  from  this  State 
sustaining  his  contention,  but  refers  us  to 
the  case  of  State  v.  Moore,  61  Elan.  732,  60 
Pac.  748.  In  that  case  it  is  shown  that  under 
the  laws  of  Kansas  pleas  to  quash,  etc.,  must 
be  filed  before  arraignment.  In  this  State 
there  is  no  such  provision,  and  while  the 
Kansas  case  holds  the  right  to  have  counsel 
present  at  the  arraignment  to  be  a  funda- 
mental right,  yet  we  do  not  think  it  so  under 
our  Constitution  and  laws.  It  is  true  that 
our  Constitution  guarantees  one  the  right  to 
be  represented  by  counsel  in  a  capital  case, 
and  if  by  the  arraignment  he  had  been  de- 
prived of  any  right,  or  the  right  to  file  any 
plea,  or  he  could  in  the  remotest  sense  have 
been  injured  in  his  rights  by  being  arraigned 
while  his  counsel  was  not  in  the  courtroom, 
we  would  hold  it  error,  but  nothing  of  that 
character  appears  in  this  case. 

It  appears  that  this  case  went  to  trial  on 
Tuesday,  and  State's  counsel  rested  its  case 
Saturday  at  noon.  Counsel  moved  a  recess 
of  court  until  Monday  morning;  that  was 
denied,  and  the  court  took  a  recess  until  Mon- 
day morning;  that  was  denied;  and  the  court 
took  a  recess  only  until  1:30  P.  M.  Appellant 
complains  of  this  action  of  the  court,  saying 
he  had  not  time  to  converse  with  his  wit- 
nesses. The  court  in  approving  the  bill 
states:  "I  never  at  any  time  refused  to  per- 
mit defendant's  [261]  counsel  to  confer  with 
any  or  all  the  witnesses.  This  case  was 
delayed  time  and  again  to  permit  counsel  to 
talk  to  witnesses.  I  declined  to  postpone 
this  case  from  Saturday  noon  to  Monday  be- 
cause there  was  in  attendance  a  great  number 
of  witnesses  from  Cass  County,  at  great  ex- 
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pense  to  the  State,  besides  counsel  had  a  week 
in  w,hich  to  confer  with  the  witnesses,  at 
noon  hours,  also  after  adjourning  hour.  With 
this  explanation  this  bill  is  approved  and 
ordered  filed."  As  thus  qualified  the  bill 
presents  no  error. 

It  appears  that  while  Mrs.  Nellie  Poarcher 
was  testifying,  she  was  asked  by  counsel  for 
the  State,  "About  what  time  did  you  find 
and  ascertain  that  he  had  been  killed  and 
robbed  up  there?"  Appellant  objected  to  the 
question.  In  overruling  the  objection  the 
court  stated,  "I  think  that  is  a  part  of  the 
res  gestae."  While  it  is  always  better  for 
the  court  to  rule  without  making  any  addi- 
tional remarks,  yet  it  is  only  where  such 
comment  is  upon  the. weight  of  the  testimony 
that  such  action  presents  error.  In  this  case 
the  remark  cannot  be  construed  into  inform- 
ing the  jury  as  to  what  weight  to  give  the 
testimony.  Tlie  answer  to  the  question  is  not 
presented  in  the  bill,  nor  the  testimony  ad- 
duced, and  we  could  not,  therefore,  judge 
whether  or  not  it  would  have  been  hurtful  if 
it  had  been  upon  the  weight  of  the  testimony. 

In  bill  of  exceptions  No.  5  it  is  complained 
that  Ro80  Powell  was  permitted  to  testify, 
and  then,  without  reciting  the  testimony, 
says  see  statement  of  facts,  page  77.  The 
bill  should  have  contained  the  testimony  ob- 
jected to.  If  we  turn  to  the  statement  of 
facts  we  could  not  by  reading  page  77  get  the 
connection  of  that  page  of  the  testimony  with 
his  entire  testimony,  for  the  testimony  of  this 
witness  covers  a  number  of  pages.  But  if  we 
read  his  entire  testimony  we  learn  that  Mr. 
Powell  had  a  conversation  with  defendant  the 
evening  after  the  homicide,  and  before  de- 
fendant's arrest,  and  in  that  conversation  he 
denied  going  to  Texarkana,  and  claimed  to 
have  gotten  off  the  train  beyond  where  it  left 
the  yard  at  Springdale;  that  he  told  appel- 
lant that  he,  the  witness,  understood  that  he 
had  gone  to  Texarkana  with  deceased,  but 
appellant  denied  that  he  had  done  so;  that 
while  he  was  talking  with  appellant,  appel- 
lant was  nervous  and  excited;  that  he  had  a 
haggard  appearance,  and  looked  to  have  lost 
sleep.  That  he  had  known  appellant  for 
years,  and  he  had  never  seen  him  in  this 
condition  before.  In  the  light  of  the  testi- 
mony in  this  case,  and  all  the  testimony  of 
this  witness,  this  testimony  was  clearly  ad- 
missible, for  it  made  manifest  that  appellant 
was  made  aware  that  he  was  under  suspicion, 
and  his  acts  and  conduct  when  not  under 
arrest  and  when  no  officer  was  present,  would 
certainly  be  admissible  in  a  case  depending 
on  circumstantial  evidence. 

The  bill  of  indictment  in  this  case  alleges 
that  deceased  wa«  killed  by  being  cut  and 
stabbed  with  some  sharp  instrument  to  the 
grand  jury  unknown.  The  district  attorney 
testified  as  to  the  efforts  made  by  the  grand 
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jury  in  trying  to  ascertain  the  character  and 
kind  of  instrument  used.  In  this  there  was 
no  error. 

It  is  made  to  appear  that  while  Lige  Rob- 
erts was  testifying,  that  appellant  [262]  de- 
sired to  prove  by  him  that  he,  appellant,  on 
the  day  he  went  to  Texarkana  with  deceased 
invited  and  insisted  on  Roberts  going  to 
Texarkana  with  him.  The  court  excluded  this 
testimony  at  the  time  it  was  first  offered, 
but  later  changed  his  ruling  and  told  counsel 
he  would  admit  the  testimony.  Mr.  Roberts 
having  ^ne  home,  State's  counsel  admitted 
as  a  fact  that  appellant  on  that  occasion  did 
insist  on  Roberts  going  with  him.  As  this 
testimony  was  admitted  to  go  to  the  jury  as 
a  proven  fact,  the  bill  presents  no  error. 

J.  A.  Bramlett  was  a  witness  for  the  de- 
fendant, and  on  cross-examination  the  State 
was  permitted  to  elicit  from  this  witness  that 
some  eighteen  months  prior  to  this  trial  he, 
Bramlett,  had  been  adjudged  insane,  and  that 
said  judgment  had  never  been  set  aside.  This 
was  admissible  on  the  credit  to  be  given  the 
testimony  of  the  witness.  In  law,  under  such 
circumstances,  he  would  be  insane  at  the  time 
of  this  trial,  unless  it  should  be  affirmatively 
shown  thai  he  had  regained  his  mental  facul- 
ties, and  if  insane,  certainly  his  testimony 
would  be  entitled  to  but  little  credit. 

Appellant  did  not  take  the  stand  as  a  wit- 
ness to  testify  in  his  behalf,  but  he  did 
introduce  testimony  as  to  his  w^hereabouts 
after  9  o'clock  that  night  in  Texarkana,  and 
one  of  the  main  contentions  of  appellant  is 
that  taking  the  time  that  deceased  is  shown 
to  have  been  killed,  at  the  place  where  he 
was  killed,  and  for  him  to  have  been  with 
Charles  Ellum  at  the  union  depot  in  Texar- 
kana from  9  o'clock  to  10  o'clock,  rendered  it 
impossible  for  him  to  have  been  at  the  scene 
of  the  homicide.  That  the  depot  was  two 
miles  away  from  the  place  of  the  homicide, 
and  taking  into  consideration  the  time  he  was 
killed  until  9  o'clock,  he  could  hardly  have 
gotten  to  the  union  depot  by  9  o'clock.  Un- 
der such  circumstances  it  was  not  improper 
for  State's  counsel  to  comment  on  the  fact 
that  it  was  not  shown  by  the  testimony  where 
appellant  was  from  the  time  the  train  ar- 
rived in  Texarkana  until  9  o'clock.  To  refer 
to  the  fact  that  the  testimony  did  not  dis- 
close the  whereabouts  of  defendant  during 
that  time  was  not  a  comment  on  defendant's 
failure  to  testify,  for  during  those  hours  he 
was  certainly  in  the  town  of  Texarkana,  and 
he  could  have  called  some  witness  as  to  his 
whereabouts  if  he  did  not  object  to  it  being 
known.  He  certainly  knew  where  he  was, 
of  course,  and  could  have  testified  to  that 
fact,  but  he  also  knew  who  he  was  with,  and 
from  the  fact  he  had  called  no  one  to  testify 
in  regard  thereto  was  a  legitimate  matter 
of  comment. 
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The  court's  charge  on  circumstantial  evi- 
dence has  been  frequently  approved  by  this 
court,  and  is  not  subject  to  the  criticisms 
contained  in  appellant's  objections  to  the 
charge.  (Moseley  v.  State,  59  Tex.  Crim. 
90,  127  S.  W.  178;  Reeseman  v.  State,  59 
Tex.  Crim.  430,  128  S.  W.  1126;  Trevino  v. 
State,  38  Tex.  Crim.  64,  41  S.  W.  608 ;  Boggs 
V.  State,  38  Tex.  Crim.  82,  41  S.  W.  642; 
Baldez  v.  State,  37  Tex.  Crim.  413,  35  S.  W. 
664;  Bell  v.  State  (Tex.)  71  S.  W.  24.) 
And  having  given  the  charge  he  did,  it  was 
not  necessary  to  give  the  special  charges  re- 
quested on  this  issue,  nor  was  it  necessary  to 
apply  the  law  of  reasonable  doubt  [263]  to 
each  fact  in  the  chain  of  circumstances,  when 
the  court  applied  the  doctrine  of  reasonable 
doubt  to  the  whole  case,  and  gave  an  ap- 
proved charge  on  circumstantial  evidence. 

The  other  criticisms  of  the  court's  charge 
present  no  error,  and  the  special  charges  in  so 
far  as  they  are  the  law  of  this  case  were 
fully  covered  by  the  court's  main  charge. 

It  appears  during  the  trial  of  the  case  and 
while  Mr.  Watlington  was  on  the  witness 
stand,  the  State  desired  to  prove  some  state- 
ments made  by  appellant,  and  defendant  was 
objecting  thereto.  The  court  overruled  the 
objection,  when  appellant's  counsel  insisted 
on  stating  the  reasons  why  he  thought  the 
testimony  was  inadmissible.  The  bill  shows 
tliat  the  same  objections  had  been  made  to 
the  testimony  of  three  other  witnesses  and 
reasons  then  stated,  and  the  court  would  not 
permit  counsel  to  again  state  his  reasons. 
Upon  counsel  insisting  the  court  ordered  him 
to  sit  down,  and  counsel  not  doing  so,  the 
court  ordered  the  sheriff  to  set  him  down. 
In  approving  the  bill  the  court  states:  **I 
had  considerable  trouble  with  the  attorney 
in  this  case.  When  I  would  rule  on  a  ques- 
tion, he  w^ould  continue  to  talk  and  I  could 
not  get  him  to  stop;  I  was  compelled  to  call 
on  the  sheriff  to  seat  counsel.  Counsel  was 
very  disrespectful  to  the  court."  Appellant 
accepts  this  bill  as  thus  qualified,  and  he  is 
bound  by  the  qualification.  Under  it  the  bill 
presents  no  error. 

Appellant  attached  to  his  motion  for  a  new 
trial  the  affidavits  of  some  of  the  jurors  stat- 
ing, "That  after  the  jury  had  retired  and  was 
considering  their  verdict,  some  one  of  the 
jurors  mentioned  the  fact  of  the  failure  of 
the  defendant  to  testify."  The  State  contests 
this  ground  of  the  motion,  and  attaches  the 
affidavit  of  the  foreman  and  eight  of  the  other 
jurymen  to  the  contest.  The  foreman  testifies 
that  while  he  was  reading  that  portion  of  the 
charge  of  the  court  instructing  them:  "A 
defendant  in  a  criminal  case  may  or  may  not 
testify  in  his  own  behalf  just  as  he  pleases. 
If  he  fails  to  testify  such  failure  shall  not 
be  taken  as  a  circumstance  against  him, 
neither  shall  such  failure  to  testify  be  dis- 


cussed or  commented  on  during  the  trial.  It 
shall  not  be  even  alluded  to.  H!he  defendant 
has  not  testified  in  this  case.  This  is  his 
privilege  and  right  and  when  you  retire  to 
consider  your  verdict  in  this  case,  you  will 
not  discuss,  comment  on,  or  even  allude  to 
such  failure  to  testify.  It  shall  not  be  con- 
sidered by  you  at  all  for  any  purpose  what- 
ever, but  you  shall  wholly  ignore  such  failure 
to  testify,"  one  of  the  jurymen  said:  "The 
defendant  did  not  testify  in  this  case,  but 
we  must  not  consider  it  at  all,"  and  that 
this  was  all  that  was  said.  The  other  eight 
juryment  sustain  him.  The  judgment  shows 
that  the  court  heard  evidence  on  this  ground 
in  the  motion,  but  the  evidence  is  not  before 
us  except  in  so  far  a^  shown  by  these  affida- 
vits. Under  such  circumstances  we  can  but 
hold  the  court  did  not  err  in  the  premises. 

These  are  all  the  questions  presented  by 
the  record  except  one,  which  is  presented  in 
six  different  bills  of  exception.  On  all  the 
questions  hereinbefore  discussed  the  entire 
court  agree,  but  on  the  question  hereinafter 
discussed  Judge  Davidson  does  not  agree  to 
the  disposition  made  [264]  thereof,  but  thinks 
it  presents  such  error  as  should  cause  a 
reversal  of  the  case,  while  the  writer  of  the 
opinion  and  Presiding  Judge  Prendergast 
think  the  testimony  was  admissible,  and  the 
bills  present  no  error. 

By  these  bills  it  is  shown  that  appellant 
was  arrested  at  his  home  the  night  after  the 
homicide,  and  that  shortly  after  his  arrest 
to  some  six  different  persons  he  stated  that 
while  he  did  get  on  the  train  with  Mr.  Thag- 
gard,  the  deceased,  at  Springdale,  he  got  off 
the  train  at  Alamo  and  walked  back  home; 
that  he  did  not  go  to  Texarkana  that  night. 
This  in  substance  is  the  testimony  he  objected 
to  each  of  the  witnesses  testifying  to.  In  ap- 
proving one  of  the  bills  the  court  says: 
"Examined,  approved  and  ordered  filed  as  a 
part  of  the  record  in  this  case  with  the  fol- 
lowing explanation:  This  testimony  was 
allowed  to  go  before  the  jury  over  the  de- 
fendant's objection,  on  January  2,  1914,  but 
later,  on  the  5th  of  January,  same  was  with- 
drawn from  the  jury  and  the  court  in  his 
charge  to  the  jury  asked  that  they  not  con- 
sider said  testimony.  This  statement  of  the 
defendant  wa6  exculpatory,  because  if  de- 
fendant got  off  the  train  at  Alamo  as  he 
stated,  he  could  not  have  been  in  Texarkana 
at  the  time  the  murder  was  committed.  This 
evidence  was  admissible  under  the  decisions 
of  our  Court  of  Criminal  Appeals  decided  in 
the  case  of  Whorton  v.  State,  in  69  Tex. 
Crim.  1,  152  S.  W.  page  1082.  A  number  of 
the  witnesses  testified  to  the  same  statement 
made  by  the  defendant  when  he  was  not  un- 
der arrest  as  appears  in  the  record."  The 
court  was  correct  in  holding  that  the  evidence 
was   admissible   under   the   rule  of   law   as 
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announced  in  the  Whortbn  case,  supra,  and 
the  only  error  he  committed  was  in  excluding 
the  testimony  and  instructing  the  jury  not 
to  consider  it.  But  this  was  error  in  favor 
of  the  defendant  and  against  the  State,  and 
the  only  way  be  complains  of  this  action  is 
that  the  court  erred  in  originally  admitting 
the  testimony,  and  such  error  was  not  cured 
by  withdrawing  the  testimony.  Had  the 
testimony  been  inadmissible,  as  this  fact  was 
proven  by  a  number  of  witnesses  who  talked 
with  defendant  about  the  matter  prior  to  his 
arrest,  when  the  court  withdrew  that  portion 
of  the  testimony  which  showed  the  same  state- 
ment to  have  been  made  after  his  arrest,  it 
would  not  present  reversible  error.  It  is, 
however,  useless  to  cite  the  authorities  on 
that  question,  as  we  hold  the  testimony  ad- 
missible, being  exculpatory  in  its  nature,  and 
showing  a  state  of  facts  which  if  true  would 
render  it  impossible  for  appellant  to  hr.vc 
committed  the  offense,  and,  therefore,  such 
statement  could  not  by  any  stretch  of  the 
imagination  be  construed  to  be  a  confession 
of  guilt.  In  Whorton's  case  we  discussed  the 
distinction  between  exculpatory  statements 
and  inculpatory  statements,  or  confessions, 
and  frankly  admitted  that  tiiie  authorities  in 
this  State  were  in  conflict,  and  we  then  care- 
fully considered  those  cases  now  cited  by 
appellant,  and  overruled  them,  but  that  no 
mistake  may  hereafter  be  made,  we  here  and 
now  expressly  overrule  each  of  the  cases, 
holding  that  exculpatory  statements  come 
within  the  same  rule  as  confessions  of  a  de- 
fendant. In  addition  to  the  authorities  ia 
Whorton  v.  State,  69  Tex.  Crim.  1,  152  S.  W. 
1082,  we  have  had  our  attention  [265]  called 
to  Wigmore*B  work  on  Evidence,  sec.  821, 
Vol.  1.    That  learned  writer  says: 

''What  is  a  Confession?  Denials,  Guilty 
Conduct,  and  Self-contradictions,  distin- 
guished. A  confession  is  an  acknowledgment 
in  express  words,  by  the  accused  in  a  crim- 
inal case,  of  the  truth  of  the  main  fact 
charged  or  of  some  essential  part  of  it.  It 
ia  to  this  class  of  statements  onlv  that  the 
presoit  principle  of  exclusion  applies.  In 
this  sense,  therefore,  there  are  in  particular 
three  things  which  fall  without  the  meaning 
of  the  term  'confession,'  and  are  thus  nod 
affected  in  any  way  by  the  present  rules, 
namely,  (1)  guilty  conduct,  (2)  exculpatory 
statements,  and  (3)  acknowledgments  of  sub- 
ordinate facts  colorless  with  reference  to 
aetual  guilt. 

''(1)  The  conduct  of  an  accused  person 
falls  clearly  without  the  present  principle, 
which  rests  on  the  theory  that  the  trust- 
worthiness of  the  accused's  assertions  is  de- 
stroyed or. weakened  by  circumstances  supply- 
ing a  motive  for  false  assertion  (post,  sec. 
822).  That  which  is  not  an  assertion,  in 
some  form  or  another,  can  therefore  not  be 


within  the  scope  of  such  a  principle;  its 
probative  use  is  not  testimonial  but  circum- 
stantial; and  the  frequency  of  its  employ- 
ment, free  from  the  present  rules,  may  be 
seen  by  perusing  the  numerous  rules  of  cir- 
cumstantial evidence  (ante,  sees.  272-284) 
which  apply  to  such  evidence.  The  accused's 
conduct,  therefore,  consisting  in  fleeing  from 
arrest,  concealing  the  traces  of  crime,  fabri- 
cating evidence,  suppressing  testimony,  and 
other  behavior  indicative  of  a  guilty  con- 
sciousness,  falls   without  the   present  rules. 

"  ( 2 )  Exculpatory  statements,  denying  guilt, 
cannot  be  confessions.  This  ought  to  be 
plain  enough,  if  legal  terms  are  to  have  any 
meaning  and  if  the  spirit  of  the  general  prin- 
ciple is  to  be  obeyed  This  necessary  meaning 
for  the  term  'confession'  is  generally  con- 
ceded." 

In  commenting  on  this  rule  of  law,  Mr. 
Wigmore  says:  "The  authorities  dealing  with 
this  class  of  evidence  sufficiently  show  that  it 
Is  admitted  without  regard  to  the  confession- 
rules.  In  the  courts  of  Texas  alone,  it  would 
seem,  the  heresy  prevails  that  conduct  may 
be  treated  as  a  confession."  Again  he  says: 
"In  Texas,  the  sound  doctrine,  originally  ac- 
cepted, seems  to  have  been  ignored  later," 
citing  Ferguson  v.  State,  31  Tex.  Crim.  93, 
19  S.  W.  901.  The  Ferguson  case  was  cited 
and  followed  in  Davis  v.  State  (Tex.)  24 
S.  W.  651,  and  by  examining  our  reports 
it  will  be  found  that  the  rule  of  law  an- 
nounced in  the  Ferguson  case  was  followed 
from  the  organization  of  our  courts  until 
the  rendition  of  some  later  opinions  when  the 
court  undertook  to  give  to  the  term  "con- 
fession" as  used  in  our  Code  a  meaning  never 
theretofore  attributed  to  the  word,  and  which 
now  has  not  the  sanction  of  any  text-writer 
so  far  as  we  have  been  able  to  ascertain.  As 
supporting  the  rule  of  law  as  announced  by 
Mr.  Wigmore,  and  that  the  doctrine  in  the 
Bailey  case,  40  Tex.  Crim.  150,  49  S.  W.  102. 
is  a  "heresy"  as  said  by  that  eminent  law 
writer,  he  cites  cases  from  almost  every  State 
in  the  Union,  and  gives  a  history  of  the  rule 
showing  much  research  and  learning.  Pente- 
cost V.  State,  107  Ala.  81,  18  So.  146;  People 
V.  Ammerman,  118  Cal.  23,  50  Pac.  15;  [266] 
Mora  V.  People,  19  Colo.  255,  35  Pac.  179; 
1810,  Swift,  Evidence,  Conn.  133;  Powell  v. 
State,  101  Ga.  9,  29  S.  E.  309,  65  Am.  St. 
Rep.  279;  State  v.  Spillers,  105  La.  163,  29 
So.  480;  Taylor  v.  State,  37  Neb.  788,  56  N. 
W.  623;  State  v.  McDowell,  129  N.  C.  523, 
39  S.  E.  840;  State  v.  Vaigneur,  5  Rich.  L. 
(S.  C.)  400;  Goodwin  v.  State,  114  Wis.  318, 
90  N.  W.  170;  Michaels  v.  People,  208  111. 
603,  70  N.  E.  747;  State  v.  Campbell,  73  Kan. 
688,  9  Ann.  Cas.  1203,  85  Pac.  784,  9  L.R.A. 
(N.S.)  533;  State  v.  Thomas,  135  la.  717, 
109  N.  W.  900;  State  v.  Royce,  38  Wash.  Ill, 
3  Ann.  Cas.   351,   80  Pac.   268.     We   could 
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continue  these  citations  from  this  and  other 
works  indefinitely,  but  in  addition  to  the 
authorities  herein  cited  and  cited  in  the 
Whorton  case,  supra,  we  will  only  quote  the 
following  short  excerpts  from  Mr.  Wigmore'a 
work: 

"1846,  Ruffin,  C.  J.,  in  State  v.  Broughton, 
29  N.  C.  96,  45  Am.  Dec.  607,  at  page  101: 
*It  is  altogether  a  mistake  to  call  this  "evi- 
dence of  a  confession  by  a  prisoner."  It  has 
nothing  of  that  character.  It  was  not  an 
admission  of  his  own  guilt,  but  on  the  con- 
trary an  accusation  of  another  person.  That 
from  the  inference  that  may  be  drawn  from  it 
it  was  preferred  on  oath  in  no  way  detracts 
unfavorably  to  the  prisoner,  as  being  a  false 
accusation  against  another  and  thus  furnish- 
ing with  other  things  an  argument  of  his  own 
guilt.' 

"1862,  Rice,  J.,  in  State  v.  Oilman,  51  Me. 
206,  at  page  225:  The  declarations  of  ac- 
cused persons  are  not  necessarily  confessions, 
but  generally,  on  the  other  hand,  they  are 
denials  of  guilt,  and  consist  in  attempt  to 
explain  circumstances  calculated  to  excite 
suspicion.' 

"1895,  DeWitt,  J.,  in  State  v.  Cadotte,  17 
Mont.  315,  42  Pac.  857  (the  accused  took  the 
stand  to  explain  how  in  self-defense  he  killed 
the  deceased;  the  State  offered  vafious  pre- 
vious explanations  of  his,  showing  self-con- 
tradictions) :  *The  other  objection  was  that  a 
portion  of  this  testimony  was  a  confession 
by  the  defendant,  and  it  was  not  shown  that 
such  confession  was  made  freely.  .  .  .  We 
are  satisfied  that  the  statements  of  the  de- 
fendant sought  to  be  proved  were  not  con- 
fessions at  all.  Instead  of  being  confessions 
of  guilt,  they  were  statements  of  his  self-de- 
fense, statements  in  which  he  admitted  the 
killing,  and  endeavored  to  show  that  he  was 
obliged  to  kill  to  save  his  own  life.  They 
were  admissions,  to  be  sure,  of  the  killing, 
but  self -defending  statements  as  to  the  same. 
And  this  was  precisely  the  position  he  occu- 
pied upon  the  trial.  He  relying  on  self-de- 
fense for  acquittal,  it  was  competent  to 
attack  his  credibility  by  proving  statements 
made  out  of  court  as  to  the  self-defense,  con- 
trary to  those  which  he  made  as  a  witness  on 
the  trial.* 

"1899,  Granger,  J.,  in  State  v.  Novak,  109 
la.  717,  79  N.  W.  465:  'Inaccurate  use  of 
such  words  as  "confessions,"  "admissions," 
and  "declarations,"  has  led  to  some  confusion 
in  the  cases;  but,  on  authority  and  reason, 
there  is  a  clear  distinction  between  a  con- 
fession and  an  admission  or  declaration,  un- 
less the  admission  or  declaration  has  within 
it  the  scope  and  purpose  of  a  confession,  in 
which  its  distinctive  feature,  as  an  admission 
or  declaration,  is  lost  in  the  broader  term 
"confession."  A  confession  is  a  voluntary 
admission  or  declaration  by  a  person  of  his 


agency  or  participation  in  a  crime.  .  .  • 
To  make  an  admission  or  declaration  a  con- 
fession, it  must  in  some  way  be  an  acknowl- 
edgment [267]  of  guilt.  .  .  .  The  manifest 
purpose  of  (the  defendant's)  statements  waa 
to  show  himself  innocent,  and,  if  his  state- 
ments are  true,  he  is  innocent  of  the  crime 
charged;  so  that  by  no  possibility  could  he 
have  been  induced,  because  of  the  promise 
of  secrecy,  to  relate  what  was  untrue,  to  his 
prejudice.* " 

The  effort  made  in  some  of  the  cases  in 
this  court  to  give  to  the  term  "confession" 
as  used  in  the  statute,  a  definition  and  mean- 
ing to  incljLide  all  character  of  statements,  is, 
in  our  opinion,  unwarranted,  against  the 
great  weight  of  authority,  and  as  said  in 
the  Whorton  case,  supra,  we  adhere  to  the 
rule  announced  in  the  case  of  Ferguson  ▼. 
State,  31  Tex.  Crim.  93,  19  S.  W.  901,  which 
Mr.  Wigmore  says  in  the  sound  doctrine,  and 
that  in  Texas  alone  is  the  "heresy"  announced 
in  the  Bailey  case,  40  Tex.  Crim.  150,  49 
S.  W.  102,  given  any  recognition,  and  that 
case  and  those  following  it,  as  hereinbefore 
stated,  are  overruled. 

The  judgment  is  affirmed. 

Affirmed. 

Davidson,  J.  {dissenting), — I  cannot 
agree  to  the  affirmance.  The  State's  theory 
was  that  deceased  was  killed  a  mile  and  a 
half  or  two  miles  from  where  appellant  intro- 
duced evidence  to  show  he  was  at  the  time 
of  the  homicide.  The  witnesses  he  introduced 
placed  him  at  such  time  and  place  as  that  if 
true  could  not  have  been  the  party  who  com- 
mitted the  homicide,  but  this  evidence  placed 
him  in  the  City  of  Texarkana  about  the  dis- 
tance above  mentioned  from  the  place  of  the 
homicide.  The  substance  of  this  evidence  was 
to  the  effect  that  he  was  in  Texarkana  on  the 
night  of  the  homicide,  but  was  so  situated 
that  he  could  not  have  committed  it.  In 
other  words,  he  proved  an  alibi  but  yet  placed 
himself  in  the  City  of  Texarkana.  He  waa 
arrested  the  next  day  or  within  a  day  or  so 
after  the  homicide.  While  under  arrest  the 
State  was  permitted  to  prove  by  parties  hav- 
ing him  under  such  arrest,  statements  that 
he,  appellant,  made  to  these  officers.  These 
statements  were,  in  a  sense,  exculpatory,  that 
is,  the  statements  were  to  the  effect  that  he 
was  not  in  Texarkana  on  the  night  of  the 
homicide,  but  was  at  a  different  place  or 
different  places  some  miles  from  the  city. 
Of  course  this  evidence  was  introduced  by  the 
State  to  meet  and  disprove  the  evidence 
introduced  on  the  trial  by  him  to  show  his 
presence  in  the  City  of  Texarkana,  but  absent 
from  the  homicide.  My  brethren,  sustaining 
the  ruling  of  the  trial  court  admitting  this 
testimony,  place  it  purely  and  simply  upon 
the  proposition  that  it  was  exculpatory  and 
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therefore  beneficial  to  him.  The  State  did 
not  80  regard  It  and  did  not  introduce  it  for 
that  purpose,  but  to  show  that  the  testimony 
given  on  the  trial  was  false.  Taken  in  that 
sense,  it  is  to  be  treated  as  a  confession,  or  at 
least  inculpatory  testimony,  and  being  under 
arrest,  under  all  the  authorities  it  was  not 
admissible  either  as  original  or  impeaching 
testimony.  The  question  of  impeachment,  of 
course,  is  not  in  this  case  as  defendant  did 
not  take  the  witness  stand.  The  rule  is  well 
settled  in  Texas,  that  the  unwarned  state- 
ments of  the  defendant  while  under  arrest 
cannot  be  used  against  him  for  any  purpose. 
See  [268]  Branch's  Crim.  Law,  sec.  234,  for 
collation  of  authorities;  Ware  v.  State,  36 
Tex.  Crim.  597,  38  S.  W.  198;  Morales  v. 
State,  36  Tex.  Crim.  234,  36  S.  W.  435,  846; 
Brown  v.  State,  56  Tex.  Crim.  572,  118  S.  W. 
139;  Bailey  v.  State,  40  Tex.  Crim.  150,  49 
S.  W.  102,  and  quite  a  number  of  other  cases 
cited  by  Mr.  Branch.  The  rule  is  as  well 
stated  perhaps  as  can  be  and  as  tersely  by 
Mr.  Branch  in  his  work  on  Criminal  Law  in 
section  218  of  that  work.  He  uses  this  lan- 
guage: '*The  statute  relating  to  confessions 
is  not  confined  strictly  to  a  technical  confes- 
sion, but  covers  any  act  in  the  nature  of  a 
confession,  statement  or  circumstance  done 
or  made  by  the  defendant  while  in  confine- 
ment or  custody  and  not  having  been  properly 
warned,  which  may  be  used  by  the  State  a-i 
a  criminative  fact  against  him."  There  can 
be  no  question  that  his  statement  that  he 
was  out  of  the  City  of  Texarkana  on  the  night 
of  the  homicide  and  at  a  different  place  some 
miles  away  was  used  by  the  State  as  a  crim- 
inative fact.  It  was  introduced  for  no  other 
purpose  by  the  State  and  it  could  have  no 
other  effect.  It  was  a  direct  attack  upon  his 
testimony  introduced  showing  his  presence 
in  the  City  of  Texarkana,  but  absence  from 
the  homicide.  The  writer  does  not  under- 
stand how  this  testimony  could  be  admissible. 
It  was  criminative  and  as  used  critically  so, 
and  evidently  the  jury  so  regarded  it,  as  did 
the  court.  In  Hernan  v.  State,  42  Tex.  Crim. 
464,  60  S.  W.  766,  appellant  set  up  the  de- 
fense that  he  was  in  another  part  of  Texas 
when  the  alleged  burglary  occurred.  This 
court  held  it  was  error  to  permit  the  State 
to  prove  that  after  his  arrest  he  told  the 
officer  he  was  in  Arkansas  when  the  burglary 
occurred.  In  Bailey  v.  State,  40  Tex.  Crim. 
160,  49  S.  W.  102,  this  court  held  it  was 
error  to  permit  the  State  to  prove  that  after 
the  arrest  of  the  accused  he  said  he  knew 
nothing  about  the  difficulty.  In  Wright  v. 
State,  36  Tex.  Crim.  427,  37  S.  W.  732,  which- 
was  a  manslaughter  case,  the  defendant's  de- 
fense was  to  the  effect  that  deceased  had  a 
knife.  It  was  held  error  on  the  trial  to  per- 
mit the  State  to  introduce  the  unwarned 
statement  that  the  deceased  had  a  pistol.    In 
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Williams  v.  State,  10  Tex.  App.  526,  in  a 
horse  theft  case,  it  was  held  error  to  permit 
exculpatory  statements  as  to  where  the  de- 
fendant got  the  horse.  This  exculpatory 
statement  was  in  contradiction  of  the  defense 
on  the  trial.  In  Parks  v.  State,  46  Tex.  Crim. 
100,  79  S.  W.  301,  being  a  cattle  theft  case, 
it  was  held  error  to  permit  exculpatory  state- 
ments, the  defendant  having  adopted  another 
defense  on  the  trial.  See  also  Parker  v. 
State  (Tex.)  57  S.  W.  668.  These  are  a 
sufficient  number  of  cases  to  show  the  general 
line  of  decisions.  These  decisions,  of  course, 
refer  to  matters  like  that  included  in  the  bills 
of  exception  in  this  case.  So  far  as  the  writ- 
er has  observed  or  noticed  the  cases  with  the 
rule  announced  in  this  dissent  has  been  the 
rule  in  Texas  until  the  Whorton  case  cited 
by  my  brethren  and  written  by  Judge  Harper. 
I  do  not  care  to  elaborate  this  matter.  The 
Whorton  case  and  the  opinion  of  the  majority 
in  this  case  will  have  the  effect  to  overrule 
all  the  decisions  heretofore  rendered  in  Texas 
on  this  question.  They  are  clearly  in  error. 
This  judgment  ought  to  have  been  reversed 
under  all  the  autliorities,  unless  it  be  the 
Whorton  case. 

For  these  reasons  I  respectfully  enter  my 
dissent. 


NOTE. 

AdmiMibility  of  Prior  Exculpatory 
Statement  by  Aoonsed  to  Contradict 
Evidence  Given  by  Him  or  on  Him 
Behalf  at  Trial. 

A  confession  is  defined  to  be  the  voluntarv 
admission  or  declaration  made  by  a  person 
who  has  committed  a  crime  or  misdemeanor, 
to  another,  01  hi?  agency  or  participation  in 
the  crime.  Although  there  is  authority  to 
the  contrary,  the  better  rule  is  that  the  term 
does  not  apply  to  a  mere  admission  or  decla- 
ration of  an  independent  fact  from  which 
guilt  may  be  inferred.  1  R.  C.  L.  title  Dec- 
larationa  and  Admissions,  p.  551.  Neither 
does  the  term  apply  to  prior  exculpatory  state- 
ments by  the  accused.  Wharton  v.  State, 
69  Tex.  Crim.  1,  152  S.  W.  1082.  Consequent- 
ly those  statements  are  not  subjected  to  the 
rules  of  formalit}'  governing  the  admission 
of  confessions,  and  are  admissible  to  contra- 
dict evidence  given  by  the  accused  or  on  hi*j 
behalf  at  the  trial.  State  v.  Cadotte,  17 
Mont.  315,  42  Pac.  857;  Baker  v.  State 
(Tex.)  187  S.  W.  949.  And  see  the  reported 
case.  See  also  Quintana  v.  State^  29  Tex. 
App.  401. 

Thus  in  State  v.  Cadotte,  supra,  the  de- 
fendant who  was  on  trial  for  murder  pleaded 
self-defense.  He  w^ent  on  the  stand  as  a  wit- 
ness and  stated  on  his  examination  what  he 
claimed  to  be  the  facts  in  regard  to  the  kill- 
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ing,  and  in  regard  to  what  he  claimed  was 
his  self-defense.  The  county  attorney  then 
asked  him  a  number  of  questions  as  to  wheth- 
er he  had  not  made  certain  statements  at 
certain  times  and  places,  in  the  presence  of 
certain  people.  Those  statements,  as  recited 
by  the  county  attorney,  appeared  to  be  the 
defendant's  accounts  of  the  killing.  In  hold- 
ing that  evidence  of  the  statements  was  ad- 
missible, the  court  said:  "We  are  satisfied 
that  the  statements  of  the  defendant  sought 
to  be  proved  were  not  confessions  at  all.  In- 
stead of  being  confessions  of  guilt,  they  were 
statements  of  his  self-defense,  statements  in 
which  he  admitted  the  killing,  and  endeavored 
to  show  that  he  was  obliged  to  kill  to  save 
his  own  life.  ITiey  were  admissions,  to  be 
sure,  of  the  killing,  but  self -defending  state- 
ments as  to  the  same.  And  this  was  precisely 
the  position  he  occupied  upon  the  trial.  He 
relying  on  self-defense  for  acquittal,  it  was 
competent  to  attack  his  credibility  by  proving 
statements  made  out  of  court  as  to  the  self- 
defense,  contrary  to  those  which  he  made  as  a 
witness  on  the  trial." 

In  Baker  v.  State  (Tex.)  187  S.  W.  949, 
wherein  the  accused,  testifying  on  his  trial 
for  murder,  presented  a  vigorous  case  of 
self-defense,  it  was  held  that  certain  excul- 
patory statements  which  he  had  made  to  a 
deputy  sheriff  shortly  after  his  commission 
of  the  crime  were  admissible.  In  a  review 
of  the  facts  the  court  said:  "In  bills  8  and  5 
it  is  made  to  appear  that  the  deputy  sheriff, 
Henry  Staudt,  was  permitted  to  testify  that 
shortly  after  the  cutting  he  approached  ap- 
pellant with  the  intention  of  arresting  him, 
but  before  doing  so,  or  saying  anything  that 
would  lead  appellant  to  believe  he  intended 
doing  so,  he  called  appellant  to  one  side  and 
said  to  him,  'I  understand  you  had  a  little 
trouble  a  while  ago,'  and  appellant  replied, 
*I  haven't  had  a  d — n  bit  of  trouble.'  Witness 
then  made  a  further  statement,  'Somebody 
cut  or  stabbed  Dudley  Laurie  pretty  bad,' 
appellant  replying,  *I  don't  know  a  d — n 
thing  about  Dudley  Laurie;'  that  he  then 
arrested  appellant.  Appellant  was  also  ques- 
tioned about  tiiis  matter  on  cross-examina- 
tion, and  it  is  to  the  testimony  of  Mr.  Staudt 
and  the  cross-examination  of  appellant  that 
the  exceptions  were  reserved.  Appellant  had 
testified  on  this  trial,  and  to  a  most  vigorous 
case  of  self-defense,  and  the  defense  of  his 
daughter  and  son;  and  why  should  not  his 
statements  made  a  few  minutes  after  the 
cutting  be  admissible  to  show  he  made  no 
such  claim  at  that  time?  He  was  denying 
all  knowledge,  and  would  be  still  denying 
it,  we  suppose,  but  for  the  fact  that,  with 
his  dying  breath,  Henry  Laurie  had  told  Dr. 
Roberts  and  Mr.  Wied  who  had  cut  him.  It 
is  true,  if  his  statement  had  been  a  confession 
that  he  committed  the  deed,  our  statute,  if  he 


was  under  arrest,  would  exclude  i^;  but  under 
no  construction  of  the  language  can  his  words 
be  construed  into  a  confession  that  he  com- 
mitted the  act,  but  instead  is  a  most  emphatic 
denial  that  he  did  so,  and  is  wholly  excul- 
patory." 

So  in  Quintana  v.  State,  29  Tex.  App.  401, 
the  defendant  was  on  trial  for  having  brought 
a  horse  into  the  state  after  having  stolen  it. 
He  testified  that  he  had  no  connection  with 
or  possession  of  the  horse.  To  impeach  him 
and  to  show  his  contradictory  statement  a 
witness  was  permitted  to  testify  that  the 
defendant,  while  in  jail,  said  that  he  had  had 
possession  of  the  horse  and  had  received  it 
from  a  Mexican.  In  holding  that  the  testi- 
mony was  admissible  the  court  said:  ''Cer- 
tainly, if  he  go  upon  the  stand  himself  as  a 
witness  and  testify  as  to  matters  contradic- 
tory of  his  statements  while  under  arrest,  the 
statements  made  by  him  while  so  under  arrest 
can  be  used  to  impeach  him.  It  is  not  in- 
tended here  to  pass  on  the  question  of  the 
admissibility  of  his  confessions  or  statements 
when  sought  to  be  used  as  original  evidence 
against  him.  That  question  is  not  involved 
in  the  matters  now  before  us.  When  defend- 
ant went  upon  the  stand  as  a  witness  he 
waived  his  attitude  and  position  in  the  case 
as  a  defendant  and  assumed  that  of  the  wit- 
ness, and  having  done  so,  must  abide  the  con- 
sequences of  his  election." 

The  cases  cited  in  the  dissenting  opinion  of 
the  reported  case  as  supporting  a  doctrine 
contrary  to  the  rule  laid  down  by  the  major- 
ity opinion,  are  expressly  overruled  by  the 
latter  opinion. 
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Bf  aadamus  —  R«Tiew  —  Fiadinss  •' 
Fact. 

The  supreme  court  is  not  bound  by  the 
findings  of  fact  made  by  its  commissioner  in 
mandamus,  and  will  examine  the  facts  when 
challenged,  whether  formal  exceptions  are 
filed  or  not. 

Mnnioipal  Corporations  —  Polioe  ]>e- 
partmeiit  —  Metropolitan  Polioe  — 
IiOirislative  Power  to  Establislk. 

The  peace  and  safety  of  its  citizens  being 
a  matter  of  general  state  concern,  the  state 
can  provide  a  metropolitan  police  system  for 
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cities  and  compel  them  to  pay  the  expenses  .    For  the  cost  of  maintenance,  re- 

thereof.  pairs,  rents,  provisions,  mate- 

[See  note  at  end  of  this  case.]  rials,  supplies  and  incidental 

^n^eJ  expenses $61,763.83 

The  creation  of  a  metropolitan  police  sys*  For  the  cost  of  the  proposed  in- 
tem  for  Kansas  City  by  Rev.  St.  1909,  §  9787  c'ew®  ii^  the  number  of  po- 
et seq.  is  within  the  power  of  the  state,  lieemeA  necessary  for  the  dis- 
though  the  city  acta  under  a  special  charter  charge  of  the  duties  imposed 
adopted  under  Const,  art.  9,  §  16;  such  char-  upon  and  entrusted  to  the 
ters  being  subservient  to  general  laws.  Board  of  Police  Commission- 

[See  note  at  end  of  this  case.]  ers  as  authorized  by  the  stat- 

5i^ju^,  utes 158,760.00 

The  law  creating  a  metropolitan  police  sys-  Renting   of    apparatus    for    po- 

tem  for  Kansas  City  is  not  unconstitutional  l»c«  alarms,  fire  alarms,  or  for 

because  of  the  flexible  provisions  in  Rev.  St.  the  purchase  of  new  or  addi- 

1909,  §  9787,  by  which  the  determination  of  tional     equipment,    arms    or 

the  population  and  the  number  of  police  dis-  other  apparatus   43,336.17 

tricts  is  left  to  the  police  commissioners.  Necessary     repairs,     repainting 

[See  note  at  end  of  this  case.]  and  overhauling  of  stations. .     16,000.00 

Genana  —  As  Sole  Souroe  of  Inf  ormstioa  «  .  ,                                        IZmi    I 

-  Coaatmction  of  Statute.  Total $724,980.00 

The  law  requiring  an  "estimate"  of  popu- 
lation "from  the  best  known  source,"  for  the  ^  modified,  by  cutting  out,  the  demand 
purpose  of  fixing  the  number  of  patrolmen  stood: 
for   a  metropolitan   police   system,  does  not 

refer  to  the  federal  census  as  the  only  source  For  the  cost  of  the  Department  as 

of  information;  a  "census"  being  a  finding  of  now  organized:. 

the  population  and  not  an  "estimate."  Salaries $445,120.00 

Appropriations    —    BeaaonableAeas    —  For  the  cost  of  maintenance,  re- 

Judioial  Review.  pairs,  rents,  provisions,  mate- 

Thc    reasonableness    of   the   appropriation  "als,  supplies  and  incidentals    26,120.00 

demanded  by  Rev.  St.  1909,   §  9787  et   seq.  For    the    cost    of    proposed    in-       - 

for  the  support  of  the  metropolitan  police  crease  in  the  number  of  po- 

system  for  Kansas  City,  is  for  the  legislature  licemen  necessary  for  the  dis- 

and  not  for  the  courts.  charge  of  the  duties  [64]  im- . 

posed  upon  and  entrusted  to 

Original  action  for  mandamus.    William  0.  *?®  ^^^  °^ J'''^.*^^  Coramis- 

T»         ijAi        14.             JTT          TT4.  sioucrs  as  authorized  by  stat- 

Reynolds  et  al.,  relators,  and  Henry  L.  Jost  ^^                                   ^            j«g  .-^^  ^^ 

et  al.,  respondents.    The  facts  are  stated  in  ' ' 

the  opinion.    Febemfto&t  wsit  ordered.  $650  000.00 

Robinson  d  Ooodrich  and  Willard  P.  Hall  The  petition  for  our  writ  averred  that  the 

for  relators.  respondents  refused  to  appropriate  more  than 

Henry  L,  Jost,  Andrew  F,  Evans  and  A,  F,  $500,000  for  the  police  department  of  such 

Bmith  for  respondents.  city,  and  prayed  for  our  writ  of  mandamus 

to  compel  the  respondents  to  appropriate  the 

[62]  Gravels,  J. — Original  action  in  man-  full   amount  of   $650,000.     Our   alternative 

damns.     Relators  constitute  the  majority  of  writ  was  issued  and  respondents  made  return 

the  Board  of  Police  Commissioners  of  Kansas  thereto.      This    return,    as    amended,    would 

City,   acting   as   and   for   such   board.     The  seem    (1)    to  challenge  the  right  of  relators 

respondents  are  the  mayor  and  members  ot  to  make  a  valid  demand  at  all,  and  (2)  that 

the  common  council  of  said  city.  a  tliey  had  such  right  the  demand  made  was 

Before  the  beginning  of  the  fiscal  year  of  unreasonable,  and  respondents  were  therefore 
1914  the  Board  of  Police  Commissioners  cer-  justified  in  refusing  it.  The  return  is  quite 
tified  to  the  mayor  and  common  council  the  lengthy,  but  when  the  admissions  made  there- 
amount  that  would  be  required  [63]  to  main-  in  are  taken  with  the  other  matters  pleaded, 
tain  the  police  force  and  the  police  depart-  the  foregoing  is  the  substance  thereof.  If 
ment  of  the  city.  This  estimate  was  $725,000.  other  matters  pleaded  become  necessary  they 
The  mayor  urged  that  such  sum  could  not  be  ^an  and  will,  be  noted  in  the  course  of  the 
appropriated,  and  the  Board  of  Police  Com-  ^he  opinion 

missioners   cut  out  some   items   and   Anally  R^^^Uy^  base  their  authority  In  the  prem- 

Biade  their  demand  for  $650,000.     The  first  j^           ^^^^  ^yg  Revised  Statutes  1909, 

demand  mcluded  the  following  items:  wh'  h     ad  • 

For  the  eo«t  of  the  department  as  ""  sh*"  be.the  duty  of  the  board  of  police 

now  organized:  ^^  ^°®  beginning  of  each  fiscal  year  to  esti- 

Qalariea    ...*..,' » $445,120.00  mate  what  sum  of  money  will  be  necessary 


1104 


CITE  THIS  VOL.  ANN.  CAS.  1917D. 


for  the  ensuing  fiscal  year  to  enable  them  to 
discharge  the  duties  hereby  imposed  upon  or 
entrusted  to  them,  and  they  shall  forthwith 
cert  if}'  the  same  to  the  common  council .  or 
municipal  assembly  of  the  city,  who  are  here- 
by required  in  the  first  apportio»ment  ordi- 
nance of  that  fiscal  year  to  set  apart  and 
appropriate  the  amount  so  required,  payable 
out  of  the  next  annual  revenue  of  the  city. 
If  the  board  shall  be  required  to  call  out  an 
extra  police  force  and  the  expense  thereof 
shall  not  have  been  contemplated  in  their 
first  estimate,  they  shall  immediately  certify 
the  expense  of  such  additional  force,  and  the 
additional  amounts  so  required  shall  be  ap- 
propriated [65]  for  that  purpose.  The  esti- 
mate made  at  the  beginning  of  each  fiscal  year 
shall  embrace  the  cost  of  the  department  as 
they  organized,  the  cost  of  any  proposed  in- 
crease in  the  number  of  policemen  necessary 
for  the  discharge  of  such  duties  and  author- 
ized hereunder,  and  the  cost  of  any  proposed 
erection  of  station  houses,  the  renting  of  ap- 
paratus for  police  alarms;  fire  alarms,  or  the 
purchase  of  new  or  additional  equipment  of 
arms  or  other  apparatus.  The  term  common 
council,  as  used  in  any  provision  hereof,  shall 
be  construed  to  mean  the  municipal  assembly 
or  other  body  having  legislative  authority 
in  such  city." 

Respondents  seek  to  hide  behind  the  powers 
which  they  claim  to  be  granted  to  them  by 
the  city  charter  adopted  under  the  provisions 
of  section  16,  article  9,  of  the  Constitution. 

The  two  questions  suggested,  supra,  are  at 
least,  the  two  vital  questions.  There  are 
other  minor  questions,  which  can  be  best  stat- 
ed in  connection  with  the  points  made.  This 
sufiiciently  outlines  the  case. 

I.  It  is  urged  by  relators  that  as  no  formal 
assignment  of  exceptions  was  made  to  our 
commissioner's  finding  of  facts,  the  respond- 
ents and  this  court  is  bound  by  such  findings. 
In  this  relators  are  in  error.  We  have  no 
statutory  regulations  as  to  the  powers  and 
duties  of  the  commissioner  appointed  by  this 
court  in  cases  of  this  kind.  We  usually  pre- 
scribe his  duties  by  an  order  made  at  the 
time.  Sometimes  we  direct  him  to  make 
findings  both  as  to  the  facts  and  the  law. 
At  other  times  we  limit  his  work  to  the  find- 
ings of  facts  alone.  We  always  require  him 
to  not  only  take,  but  to  report  the  testimony 
to  this  court.  There  would  be  no  necessitv  of 
reporting  the  testimony  if  we  were  going  to 
be  bound  by  the  commissioner's  finding  of 
fact.  It  could,  of  course,  be  [66]  argued  that 
we  would  have  to  have  the  evidence  in  event 
there  were  exceptions  filed  to  his  findings  of 
facts.  But  we  neither  have  a  statute  nor  a 
rule  of  court  fixing  this  practice.  We  have 
therefore  provided  for  no  exceptions.    These 


cases  are  usually  cases  of  vast  importanGe, 
and  we  would  be  loth  to  permit  a  commis- 
sioner— a  mere  arm  of  the  court — to  cut  off 
a  full  investigation  of  either  the  facts  or 
law  of  the  case.  The  better  rule,  and  one 
which  we  have  usually  followed,  is  that  the 
findings  of  facts  made  by  our  commissionttr 
is  merely  advisory,  but  in  no  sense  binding 
upon  as.  We  have  reserved  and  should  re- 
serve the  unrestricted  right  to  reach  our  own 
conclusions  as  to  the  facts,  and  with  a  free 
hand  apply  our  views  of  the  law.  We  have, 
at  times,  required  our  commissioner  to  report 
to  us  his  conclusions  of  law,  but  we  have 
never  deemed  such  conclusions  as  binding  up- 
on the  court.  They  are  advisory  merely. 
So  likewise  should  be  the  findings  as  to  facts. 
The  court  is  the  body  which  is  responsible 
for  the  final  disposition  of  these  very  im- 
portant cases,  and  we  do  not  feel  like  an- 
nouncing any  rule  which  would,  in  any  sense, 
restrict  a  full  examintion  of  the  facts  by  the 
court,  either  upon  a  suggestion  of  a  party  to 
the  suit,  or  upon  our  own  motion.  It  would 
follow  that  we  should  go  into  the  facts  when 
challenged,  whether  formal  exceptions  were 
filed  before  argument  or  not.  The  better 
practice  for  the  lawyers  in  the  case  would 
be  to  formally  point  out  by  exceptions  what 
findings  were  challenged,  and  in  this  way 
the  scope  of  the  case  might  be  more  compaei 
upon  the  argument.  Wliether  this  be  done 
or  not,  the  court  should  reserve  to  itself 
the  right  to  go  to  the  entire  record  for  the 
facts.  This  view  disposes  of  relators'  con- 
tention contrary  to  their  ideas. 

II.  Whilst  we  have  reserved  the  right  to 
go  into  the  record,  and  find  the  facts  con- 
trary to  the  findings  made  by  the  commis- 
sioner, yet  our  examination  of  this  [67]  rec- 
ord discloses  that  our  learned  commissioner 
has  not  only  been  fair,  but  he  has  been  ex- 
ceedingly careful  and  painstaking  in  making 
his  findings  of  facts.  We  shall  note  the  more 
serious  objections  made  to  his  findings,  as 
it  becomes  necessary  to  use  the  particular 
findings  of  fact  in  the  further  course  of  this 
opinion.  If  such  particular  finding  does  not 
accord  with  the  evidence,  we  shall  so  state. 

III.  The  importance  of  this  case  is  apparent 
from  the  statement  made,  supra.  The  life  of 
the  metropolitan  police  system  of  Kansas 
City  is  at  least  at  stake,  if  not  more.  In 
fact  it  might  well  be  said  that  the  metropoli- 
tan police  systems  of  the  State  are  involved, 
because  if  some  of  the  contentions  of  respond- 
ents be  good,  there  is  no  such  thing  as  a 
metropolitan  police  system.  In  other  words, 
if  the  State  has  the  mere  control  of  the  police 
body,  with  the  power  left  in  the  municipality 
to  starve  the  police  force  to  death  by  refus- 
ing  to   appropriate  -funds -lor   its   8U][>port^ 
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then  there  can  be  no  metropolitan  police  force. 
The  municipality,  the  creature  of  the  Stat^ 
can  rise  up  against  the  State  and  kill  any 
metropolitan  police  force  which  the  State 
may  establish.  No  set  of  officers  can  or  will 
serve  without  pay,  and  if  the  pay  of  a 
metropolitan  police  system  is  left  to  the 
caprice  of  a  municipal  government,  ofttimes 
at  war  with  the  State  government,  there  can 
be  no  effective  police  force  under  State  con- 
trol. The  question  is  therefore  a  vital  one 
to  the  State.  The  first  questions  are:  (1) 
Can  the  State  establish  a  police  system  for 
one  of  its  municipal  creatures,  and  compel 
that  creature  to  properly  sustain  such  police 
system  out  of  the  funds  gathered  for  munici- 
pal purposes;  and  (2)  if  it  can,  is  the  de- 
mand made  by  the  relators  in  this  case  within 
the  State  power,  under  the  law  it  has  en- 
acted, supra?  These  questions  we  take  in 
their  order. 

[68]  IV.  The  brief  of  counsel  for  respond- 
ents attacks  the  validity  of  the  statutes  re- 
lied upon  by  relators,  i.  e.,  section  9778,  Re- 
vised Statutes  1909)  and  other  sections  rela- 
tive to  the  metropolitan  police  system  estab- 
lished for  Kansas  City.  That  the  State  can 
establish  in  a  municipality  a  metropolitan 
police  force,  and  require  such  municipality 
to  pay  for  the  same,  has  been  thoroughly 
and  well  settled  by  the  lamented  Judge  Gantt 
in  a  very  able  opinion  in  the  case  of  State 
V.  Mason,  163  Mo.  23,  54  S.  W.  524.  The 
doctrine  announced  is  a  trite  one,  i.  e.,  the 
creature  is  not  greater  than  its  creator.  In 
that  case  Gantt,  0.  J.,  said: 

"The  fundamental  principles  underlying  the 
Acts  of  1861  and  1899,  creating  boards  of 
police  commissioners  for  the  city  of  St.  Louis, 
are  the  same,  and  the  constitutionality  of 
such  legislation  has  stood  the  test  of  the 
most  critical  judicial  examination  and  review. 
Laws  like  these  and  those  of  other  states 
providing  a  metropolitan  police  system  for 
large-  cities,  are  based  upon  the  elementary 
propositions  that  the  protection  of  life,  liber- 
ty and  property  and  the  preservation  of  the 
public  peace  and  order  in  every  part,  division 
and  «ub-division  of  the  State,  is  a  govern- 
mental duty  which  devolves  upon  the  State 
and  not  Upon  its  municipalities  any  further 
than  the  State  in  its  sovereignty  may  see 
fit  to  impose  upon  or  delegate  it  to  the  mu- 
nicipalities. Tlie  right  to  establish  the  peace 
and  order  of  society  is  an  inherent  attribute 
of  government,  whatever  its  form,  and  is  co- 
extensive with  the  geographical  limits  there- 
of, and  touching  every  part  of  its  territory. 

"From  this  duty  existing  in  the  very  nature 
of  the  State  government,  flows  the  corre- 
sponding power  to  impose  upon  municipalities 
of  its  own  creation  a  police  force  of  its  own 
Ann.  Cas.  1917D — 70. 
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creation,  and  to  compel  its  support  out  of 
the  municipal  funds.  Such  is  the  conceded 
doctrine  by  the  most  learned  of  our  writers 
upon  constitutional  [69]  law,  and  such  the 
consensus  of  judicial  decision  throughout  the 
United  States. 

"Wherever  the  Legislature  has  the  right  to 
assume  control  of  a  municipal  office,  it  has 
likewise  the  right  to  compel  the  city  to 
provide  for  defraying  the  expenses  of  such 
office,  and  while  it  is  sometimes  difficult  to 
draw  the  line  and  distinguish  whether  a  giv- 
en office  is  of  a  public  or  State  character  or 
is  simply  one  to  subserve  a  municipal  func- 
tion, it  is  almost  universally  conceded  that 
police  boards  and  metropolitan  police  forces 
are  State  officers  and  fall  clearly  within  leg- 
islative control." 

The  distinguished  jurist  then  reviewed  the 
authorities  upon  the  question,  and  quoted  at 
length  from  both  Cooley  and  Dillon,  show^ing 
the  views  of  both  of  those  great  jurists  were 
in  harmony  with  his  own.  Cases  from  Michi- 
gan, Massachusetts,  Maryland,  Louisiana,  and 
Kansas,  were  likewise  cited  and  quoted  from 
to  the  same  effect.  At  the  expense  of  brevity 
I  quote  from  the  Mason  case,  supra,  the 
language  of  Judges  Cooley  and  Dillon.  In 
the  Mason  case  it  was  further  said : 

"Judge  Cooley  in  his  work  on  Taxation  (2d 
ed.)  p.  681,  says:  'One  of  the  first  and 
highest  of  all  duties  devolving  upon  the 
State  is  to  preserve  the  public  peace.  For 
this  purpose,  peace  officers  are  chosen,  judges 
selected,  the  militia  organized,  and  the  exec- 
utive armed  with  very  high  powers  to  meet 
the  contingencies  of  riot  and  disorder.  .  .  . 
In  general,  the  belief  has  prevailed  that  the 
public  peace  and  good  order  were  better 
preserved  by  apportioning  the  duty  among 
the  several  municipal  divisions,  retaining  only 
a  State  supervision  over  all.  .  .  .  But  if 
the  local  authorities  were  allowed  unlimited 
discretion  to  levy  or  refuse  to  levy  the  neces- 
sary taxes  for  the  support  of  the  local  police 
force,  it  might  possibly  happen,  that,  from 
neglect  or  refusal  to  do  so,  one  part  of  the 
State  might  be  left  a  prey  to  disorder  and 
violence,  to  the  genera]  detriment  of  the  State 
at  large.  Of  course  no  State  could  [70]  safe- 
ly, for  a  single  day,  tolerate  such  a  condition 
of  affairs.  A  city  or  township  could  no  more 
be  left  at  liberty  to  decline  taxation  for 
police  purposes,  when  the  police  laws  and 
police  force,  and  the  tax  which  supports  them 
are  made  by  local  law,  than  if  all  were  gen- 
eral. The  police  organization  of  the  State  is 
really  general,  however  it  may  vary  in  differ- 
ent localities,  and  the  obligation  to  support 
it  is  general,  however  it  may  be  apportioned. 
.  .  .  The  power  that  prescribes  police  regu- 
lations and  varies  them  to  meet   the  needs 


1106 


CITE  THIS  VOL.  AKN.  CAS.  1917D. 


of  different  localities  has  undoubted  authority 
to  apportion  the  money  raised  for  general 
purposes,  on  its  own  view  of  the  local  needs. 
The  Legislature  may,  therefore,  require  a 
county  to  appropriate  part  of  its  revenue 
to  the  special  needs  of  the  police  board  with- 
in its  limits,  and  an  act  for  that  purpose  is 
liable  to  no  constitutional  objections.' 

"Judge  Dillon  in  his  admirable  work  on 
Municipal  Corporations  (4  ed.),  in  note  1, 
section  60,  says:  *There  is  nothing  in  the 
maxim  that  ''taxation  and  representation  go 
together, '  that  can  preclude  the  Legislature 
from  establishing  in  a  city  a  metropolitan 
police  board,  with  power  to  estimate  the  ex- 
penses of  the  police,  and  compelling  the  city 
authorities  to  raise  by  taxation  the  amount 
so  estimated.  Every  city  is  represented  in  the 
State  Legislature;  and  it  is  for  that  body 
to  determine  how  much  power  shall  be  con- 
ferred by  the  municipal  charters  which  it 
grants.' 

''Judges  Cooley  and  Dillon  in  these  extracts 
clearly  sum  up  the  result  of  the  authorities." 

It  would  be  a  step  backward  for  us  now 
to  say  that  the  State  of  Missouri  can't  pro- 
vide a  police  system  for  its  great  cities.  It 
is  a  mistaken  view  to  urge  that  the  cities 
alone  are  interested  in  this  matter  of  a  police 
force  adequate  to  maintaining  the  public  peace 
and  safety  of  our  citizenship.  The  State  has 
a  vital  interest.  Tlie  citizens  of  the  State, 
and  all  parts  of  it,  are  forced  to  these  metro- 
politan centers  for  business  [71]  and  other 
reasons.  They  may  not  linger  long,  but 
while  there,  they  are  entitled  to  that  pro- 
tection which  only  an  ad^uate  and  efficient 
police  force  can  give.  It  is  not  for  the  cities 
to  say  to  the  State  that  "we  will  give  your 
citizens  just  such  protection  as  we  think 
is  best."  Nor  can  such  cities  say  to  the  State, 
"You  may  man  and  control  the  police  force 
if  you  desire,  but  if  so  we  will  starve  your 
system  to  death — we  hold  the  purse  strings." 
These  municipal  corporations  are  subordinate 
to  the  sovereign  power  of  the  State,  and 
whilst  they  do  in  a  sense  hold  the  purse 
strings,  they  so  do  by  the  consent  of  the 
State.  Without  the  authority  of  the  sov- 
ereign they  would  not  even  have  a  purse, 
much  less  the  strings  of  one.  The  power 
which  gave  them  the  purse  can  limit  the  use 
of  it.  The  power  which  placed  upon  that 
purse  the  strings,  can  loosen  the  strings. 

So  that  we  reiterate,  by  saying  that  it 
would  be  taking  a  step  backward  in  juris- 
prudence to  hold  that  the  State  cannot  pro- 
vide a  metropolitan  police  force  for  our 
cities  and  compel,  those  cities  to  pay  the 
expenses  thereof.  Upon  this  question  we  are 
fully  satisfied  with  the  ruling  in  the  Mason 
case,  supra,  and  adhere  to  that  ruling. 


v.  Counsel  for  respondents  urge  that  in- 
asmuch as  Kansas  City  is  operating  under 
a  special  charter  adopted  under  the  provisions 
of  section  16  of  article  9  of  the  Constitution 
it  is  beyond  the  control  of  the  State  in  mat- 
ters of  local  self-government,  and  arguendo 
they  insist  that  such  city  has  control  of 
the  police  located  therein.  This  is  not  the 
first  time  that  Kansas  City  has  made  this 
contention  with  reference  to  .  its  police  de- 
partment. [Vide  State  v.  Police  Com'rs,  80 
Mo.  App.  206,  184  Mo.  109,  71  S.  W.  215, 
88  S.  W.  27.]  In  this  case  it  was  contended 
that  the  charter  of  the  city  was  a  law 
unto  itself  and  the  State  law  must  give  way 
to  the  provisions  of  the  charter.  But  neither 
the  Court  of  [72]  Appeals  nor  this  court  took 
that  view  of  it.  In  an  elaborate  and  cau- 
tiously written  opinion,  Ellison,  J.,  for  the 
Kansas  City  Court  of  Appeals,  said: 

"The  important  question  to  determine  and 
which,  as  we  have  just  said,  was  not  con- 
sidered in  the  Vallins.case,  140  Mo.  523,  since 
it  did  not  arise  therein  and  was  not  referred 
to  by  court  or  counsel  therefore,  is  whether 
the  Laws  of  1874  and  of  1875  and  1881  amen- 
datory thereof,  are  yet  in  force  and  govern 
the  Board  of  Police  Commissioners,  and,  in 
any  point  of  substantial  repugnancy,  which 
must  give  way,  the  law.  or  tlie  charter. 
Kansas  City  is  organized  under  a  special 
charter  adopted  by  its  own  people.  In  mat- 
ters of  purely  municipal  concern  the  pro- 
visions of  the  charter  supersede  the  provi- 
sions of  the  general  law  on  the  same  sub- 
ject existing  when  the  charter  was  adopted, 
when  not  inconsistent,  or  out  of  harmony, 
with  the  general  law.  Thus,  though  the  gen- 
eral law  of  the  State  provided  a  procedure 
for  the  exercise  of  the  power  of  eminent  do- 
main in  the  condemnation  of  streets,  yet  this 
was  superseded  by  the  provisions  of  the  charter 
in  that  respect,  those  provisions  preserving 
the  same  substantial  rights  to  parties  affect- 
ed which  were  guaranteed  by  the  general  law. 
[State  v.  Field,  99  Mo.  352;  Kansas  City  y. 
Marsh  Oil  Co.  140  Mo.  458.] 

''While  much  important  governmental  pow- 
er concerning  matters  of  strictly  municipal 
or  local  concern  may  be  legally  embodied  in 
the  charter,  yet  the  charter  must  remain  in 
subjection  to  the  general  law.  This  is  con- 
stantly iterated  by  the  Supreme  Court  in 
what  are  known  as  the  Park  cases.  [Kansas 
City  v.  Marsh  Oil  Co.  140  Mo.  458;  Kansas 
City  v.  Ward,  134  Mo,  172;  Kansas  City 
V.  Scarritt,  127  Mo.  642.]  In  the  Oil  Com- 
pany case  it  is  said  that  whenever  a  charter 
so  framed  comes  under  judicial  review  the 
inquiry  is,  is  it  in  harmony  with  and  subject 
to  the  law  of  the  State?  It  is  there  further 
said,  that  the  charter  must  not  invade  the 
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province  [73]  of  general  legislation,  or  at? 
tempt  to  change  the  policy  of  the  State.  In 
respect  to  all  matters  involving  the  relation 
of  the  city  to  the  State  and  the  full  exercise 
of  what  is  commonly  known  as  the  police  pow- 
er of  the  State  the  act  of  the  Legislature 
will  annul  provisions  of  such  a  charter  on 
the  same  subject.  [St.  Louis  v.  Dorr,  145 
Mo.  466.] 

"There  ,are  a  number  of  illustrations  of 
these  general  statements.  Thus,  there  was 
»  conflict  between  the  general  law  and  the 
charter  of  St.  Louis  as  to  the  method  of 
extending  taxes  and  it  was  held  the  charter 
must  give  way.  [State  v.  St.  Louis,  etc.  R. 
Co.  117  Mo.  1.]  In  the  same  city  there  were 
specific  provisions  as  to  the  licensing  of 
dramshops  and  the  collection  of  the  revenue 
therefrom.  In  1893  the  Legislature  provided 
for  the  appointment  by  the  Governor  of  an 
excise  commissioner,  who,  under  the  provi- 
sions of  the  act,  took  charge  of  that  general 
subject,  including  the  city  license  and  reve- 
nue. The  act  has  been  upheld  and  the  city 
ordinances,  passed  under  the  charter,  super- 
seded. [State  V.  Bell,  119  Mo.  70.]  The  same 
recognition  of  the  rule  that  special  charters 
like  those  of  Kansas  City  and  St.  Louis  are 
subject  to  the  general  law  of  the  State  is 
found  in  numerous  other  cases.  [State  v. 
Tolle,  71  Mo.  645;  State  v.  Miller,  100  Mo. 
439;  State  v.  Higgins>  125  Mo.  364.] 

"After  the  people  of  St.  Louis  had  adopted 
their  special  charter,  the  Legislature  passed 
an  act  concerning  elections  and  for  the  ap- 
pointment of  a  recorder  of  voters  in  all  cities 
having  a  population  of  one  hundred  thousand 
or  over,  which  iucluded  St.  Louis.  By  the 
provisions  of  the  charter  and  ordinances  of 
that  city  it  was  the  duty  of  the  mayor  there- 
of to  appoint  judges  and  clerks  of  election 
ten  days  before  election  day.  An  election 
was  about  to  take  place  in  said  city  for 
president  of  the  board  of  assessors.  The 
mayor  was  engaged  in  appointing  the  judges 
and  clerks  and  [74]  at  the  same  time  the 
recorder  of  voters,  appointed  by  the  Governor 
under  the  act  of  the  Legislature,  was  also 
about  to  appoint  men  to  the  same  positions. 
On  an  injunction  to  restrain  the  recorder 
the  Supreme  Court  held  that  provisions  of 
the  charter  and  ordinances  inconsistent  with 
the  act  of  the  Legislature  were  annulled.  It 
was  said  by  the  court  that  the  charter  was 
subject  to  the  law;  and  that  cities  acting 
under  such  charters  were  not  to  be  consid- 
ered as  a  sovereignty  within  a  sovereignty." 

Later  on  in  the  same  case  Judge  Ellison 
further  says:  "But  where,  in  the  discretion 
and  judgment  of  the  board  the  force  is  more 
numerous  than  it  should  be,  it  has  the  ad- 
ditional power  under  the  law  to  reduce  the 


number  by  discharge  from  the  service  without 
notice  or  hearing.  That  the  charter  cannot 
change  the  State  law  in  this  respect  is  ap- 
parent, unless  we  set  up  the  charter  as  su- 
perior to  the  State  law.  To  grant  such 
potency  to  the  charter  we  would  be  brought 
to  the  position,  as  stated  by  the  Supreme 
Court,  that  the  power  of  appointment  could 
be  taken  from  the  Governor  and  invested  in 
some  city  functionary.  And  furthermore 
that  a  wholly  different  system  of  police  could 
be  introduced  by  the  city,  or  indeed  none  at 
all ;  and  thus  the  policy  of  the  State  be  sub- 
verted." 

The  case  reached  this  court,  and  in  184 
Mo.  1.  c.  132,  71  S.  W.  215,  88  S.  W.  27, 
this  court  said: 

"This  narrows  the  case  to  this:  Under 
the  charter  the  relator  was  wrongfuly  dis- 
charged, but  under  the  State  law  his  dis- 
charge was  legal.  Which  law  governs?  The 
Kansas  City  Court  of  Appeals,  in  an  able 
and  elaborate  opinion,  by  Ellison,  J.,  held 
that  the  State  law  controlled,  and  that  the 
discharge  was  legal,  and  that  conclusion  was 
right. 

"It  is  unnecessary,  and  would  be  futile  at 
this  time,  to  tread  again  the  mazes  of  ad- 
judication, perhaps  to  become  lost  in  the 
labyrinth  of  the  ingenious  and  divergent 
reasons  which  pervade  the  cases  in  respect 
[75]  to  the  power  of  the  State  over  munici- 
palities incorporated  under  article  nine  of 
the  Constitution,  and  in  respect  to  the  power 
of  municipalities  to  adopt  charters  regulat- 
ing matters  of  mere  local  concern,  with  which 
the  State  at  large  has  no  concern,  which 
have  the  effect  of  repealing  prior  general 
State  laws  on  the  same  subject,  or  which 
place  such  cities  in  respect  to  such  matters 
beyond  State  control.  The  views  of  the  au- 
thor hereof  on  these  questions  are  well  known, 
and  were  expressed,  in  Owen  v.  Baer,  154 
Mo.  434,  at  great  length,  with  painful  care, 
after  exhaustive  investigation,  and  with  such 
poor  results,  that  repetition  or  reiteration 
here  would  be  offensive. 

"No  discussion  of  such  questions  is  appro- 
priate in  this  case,  for  this  court  held  in 
State  V.  Mason,  153  Mo.  1.  c.  43,  that  an 
act  creating  a  board  of  police  commissioners 
and  regulating  the  appointment  of  a  police 
force  for  any  city  in  this  State  is  constitu- 
tional, and  that  such  board  and  such  metro- 
politan police  officers  are  State  officers.  In 
that  case  Gantt,  C.  J.,  said:  'Laws  like 
these  and  those  of  other  States  providing  a 
metropolitan  police  system  for  large  cities, 
are  based  upon  the  elementary  proposition 
that  the  protection  of  life,  liberty  and  prop- 
erty and  the  preservation  of  the  public  peace 
and  order  in  every  part,  division  and  sub- 
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division  of  the  State,  is  a  governmental  duty 
which  devolves  upon  the  State  and  not  upon 
its  municipalities  any  further  than  the  State 
in  its  sovereignty  may  see  fit  to  impose  upon 
or  delegate  it  to  the  municipalities.  The 
right  to  establish  the  peace  and  order  of 
society  is  an  inherent  attribute  of  govern- 
ment, whatever  its  form,  and  is  coextensive 
with  the  geographical  limits  thereof,  and 
touching  every  part  of  its  territory/ 

"Hence  the  Act  of  1874  related  to  a  matter 
which  primarily  belongs  to  the  State,  in 
which  every  citizen  of  the  State  had  an  in- 
terest, and  which  was  therefore  not  simply 
a  matter  of  local  concern.  This  being  true, 
[76]  no  decision  that  has  so  far  been  ren- 
dered gives  any  color  or  countenance  to  the 
power  of  the  city  to  repeal  such  a  State  law 
by  adopting  a  special  charter  under  section 
16  of  article  9  of  the  Constitution  which 
contains  inconsistent  or  variant  provisions 
touching  the  same  subject. 

"In  fact  that  section  of  the  Constitution 
expressly  provides  that  the  city  may  adopt 
a  charter  for  its  own  government,  but  it 
limits  this  by  requiring  that  the  charter  so 
adopted  must  be  'consistent  with  and  subject 
to  the  Constitution  and  laws  of  this  State.' " 

In  fact  the  very  constitutional  provision 
behind  which  respondents  seek  to  hide,  limits 
the  scope  of  their  charter  powers.  Such  docu- 
ment, upon  matters  of  general  State  concern, 
as  is  the  peace  and  safety  of  its  citizens,  must 
be  subject  not  oiriy  to  the  Constitution,  but 
the  laws  of  the  State  as  well. 

The  first  board  of  police  commissioners  for 
Kansas  City  was  created  by  the  Act  of  1874. 
[Laws  1874,  p.  327.]  By  this  act  the  Gov- 
ernor appointed  all  three  of  such  commission- 
ers. By  Act  of  1875  (Laws  1875,  p.  193), 
the  law  was  amended  so  that  the  mayor  was 
made  ex  officio  a  member  of  the  said  board, 
and  the  Governor  appointed  the  other  two. 
This  provision  continues  to  this  day,  although 
many  amendments  to  the  original  act  have 
been  made.  In  these  acts  the  city  was 
specifically  named.  After  1875  the  laws  be- 
gan to  assume  the  plane  of  general  laws. 
But  we  need  not  go  into  detail.  There  is  a 
law  of  the  State  which  covers  this  govern- 
mental question  of  State  interest,  and  it 
makes  no  difference  whether  such  law  an- 
tedates the  city  charter  or  not,  such  city 
charter  must  give  way  to  the  general  law. 
[State  V.  Police  Com'rs,  80  Mo.  App.  206,  184 
Mo.  109,  71  S.  W.  215,  88  S.  W.  27;  State 
V.  Bell,  119  Mo.  1.  c.  75,  24  S.  W.  765;  State 
V.  St.  Louis,  etc.  R.  Co.  117  Mo.  1.  c.  11, 
22  S.  W.  910.] 

There  is  therefore  no  substance  in  this 
contention  of  the  respondents.  A  metropoli- 
tan police  force  is  a  [77]  matter  of  general 


State  concern,  so  that  even  if  there  were 
diverse  provisions  in  the  city  charter  (a 
matter  we  do  not  discuss,  because  not  neces- 
sary) such  provisions  of  the  charter  must 
yield  to  the  State  law.  The  establishment  of 
a  metropolitan  police  system  for  the  large 
cities  is  but  the  exercise  of  the  police  power 
of  the  sovereign  State. 

VI.  Counsel  for  respondents  are  finally 
driven  to  the  position  that  the  law  applicable 
to  Kansas  City  is  different  from  the  St. 
Ix)uis  law  considered  in  the  Mason  case, 
snpra,  and  for  reasons  not  discussed  in  that 
case,  this  law  is  bad.  It  is  first  said: 
■  "There  are,  in  fact,  a  number  of  essential 
differences  between  the  statute  applicable  to 
St.  Louis  (Sees.  9802  et  seq.  R.  S.  1909)  and 
the  statute  applicable  to  Kansas  City  (Sees. 
9764  et  seq.  R.  S.  1909). 

"(a)  By  section  9806,  the  police  commis- 
sioners of  St.  Louis  are  required,  without  dis- 
cretion, to  employ  a  specific  number  of  police- 
men. 

"By  section  9787,  Revised  Statutes  1909, 
the  police  commissioners  of  Kansas  City  'may, 
as  the  service  requires,  appoint'  not  a  speci- 
fied number  of  policemen,  but  'as  the  serv- 
ice requires,'  in  their  discretion,  ofiicers  and 
policemen." 

Counsel  do  not  make  a  fair  comment  upon 
this  section  9787.    The  section  in  full  reads: 

"The  board  may,  as  the  service  requires,  ap- 
point officers  and  patrolmen,  as  follows:  A 
chief  of  police,  at  a  salary  of  four  thousand 
dollars  per  annum,  and  he  shall  not  receive 
any  fees  or  perquisites;  one  chief  of  detec- 
tives, at  a  salary  of  two  thousand  eight  hun- 
dred dollars  per  annum;  a  secretary  of  the 
board,  at  a  salary  of  two  thousand  and  one 
hundred  dollars  per  annum;  captains,  not 
to  exceed  one  for  each  police  district,  at  a 
salary  of  one  thousand  and  eight  hundred 
dollars  each  per  annum;  lieutenants,  not  to 
exceed  one  [78]  for  each  police  district,  at 
a  salary  of  one  thousand  and  five  hundred 
dollars  each  per  annum;  sergeants,  not  to 
exceed  four  to  each  police  district,  at  a  salary 
of  one  thousand  and  two  hundred  dollars  ea<4i 
per  annum ;  secretary  of  the  chief,  at  a  salary 
of  one  thousand  and  five  hundred  dollars  per 
annum;  a  police  surgeon,  at  a  salary  of  not 
to  exceed  one  thousand  and  eight  hundred 
dollars  per  annum,  to  be  fixed  by  the  board, 
and  he  shall  perform  such  additional  duties 
as  may  be  prescribed  by  ordinance;  detective 
sergeants,  not  to  exceed  one  for  every  fifteen 
detectives,  at  a  salary  of  one  thousand  and 
five  hundred  dollars  each  per  annum;  police 
detectives,  not  to  exceed  one  for  every  fifteen 
patrolmen,  at  a  salary  of  one  thousand  and 
three  hundred  and  eighty  dollars  each  per 
annum;    patrolmen,    not   to   exceed   one   for 
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every  seven  hundred  inhabitants,  the  efiti- 
mate  to  be  taken  from  the  best  known  source 
for  obtaining  such  information:  Provided, 
however,  that  for  extraordinary  emergencies 
the  board  may  raise  such  additional  force  as 
may  be  deemed  necessary  in  its  judgment. 
The  salary  of  regular  patrolmen  shall  be  one 
thousand  and  eighty  dollars  each  per  annum, 
and  probationary  patrolmen  shall  receive  sev« 
en  hundred  and  eighty  dollars  each  per  an- 
num; police  matrons,  at  a  salary  of  seven 
hundred  and  twenty  dollars  each  per  annum; 
police  signal  operators,  not  to  exceed  three 
for  each  police  station,  at  a  salary  of  seven 
hundred  and  twenty  dollars  each  per  annum; 
one  property  clerk,  at  a  salary  of  one  thous- 
and and  two  hundred  dollars  per  annum; 
hostlers,  not  to  exceed  two  for  each  police 
station,  at  a  salary  of  seven  hundred  and 
twenty  dollars  each  per  annum;  turnkeys, 
not  to  exceed  two  for  each  police  station,  at 
a  salary  of  seven  hundred  and  twenty  dollars 
each  per  annum;  drivers,  not  to  exceed  two 
for  each  police  station,  at  a  salary  of  seven 
hundred  and  twenty  dollars  each  per  annum." 

[79]  This  statute  places  a  limit  upon  every 
act  of  the  commissioners  save  and  except  the 
number  of  police  districts  and  as  to  that 
nothing  is  said.  In  every  other  respect  there 
is  a  limit  beyond  which  the  Board  of  Police 
Commissioners  cannot  go.  The  number  of 
the  patrolmen  is  the  real  basis  of  the  force. 
That  is  definite  which  can  be  made  definite. 
The  utmost  limit  of  patrolmen  is  one  for 
every  700  inhabitants,  the  population  from 
time  to  time  to  be  determined  by  the  Board 
of  Police  Commissioners.  The  Legislature 
has  thus  fixed  a  limit  beyond  which  the  Board 
of  Police  Commissioners  cannot  go  in  estab- 
lishing the  force.  The  salaries  of  each  class 
is  fixed.  It  is  true  that  it  is  left  to  the 
commissioners  to  determine  the  population, 
but  this  does  not  invalidate  the  act.  It  may 
also  be  true  that  such  commissioners  are  left 
to  fix  the  number  of  police  districts,  and  if 
they  increase  or  decrease  the  number  it  makes 
but  little  change  in  the  force.  The  basis  of 
the  force,  under  the  statute,  is  the  number 
of  patrolmen,  and  that  number  cannot  ex- 
ceed one  for  every  700  population.  To  add 
a  district  would  only  add  one  captain,  one 
lieutenant  and  four  sergeants.  To  cut  off 
a  district  would  only  cut  off  these  six  men. 
The  law  was  intended  to  be  flexible,  and  right- 
fully so,  but  this  does  not  make  it  violative 
of  any  constitutional  provision. 

There  are  these  and  some  other  differen(^s 
between  the  St.  Louis  law  (long  since  de- 
clared to  be  constitutional)  and  the  Kansas 
City  law,  but  we  are  pointed  to  no  constitu- 
tional provision  which  would  be  violated  by 
this  law,  which  would  not  be  violated  by  the 


St.  Louis  law.  In  fact,  the  amended  return 
in  this  case  does  not  charge  that  the  law 
creating  the  metropolitan  police  system  for 
Kansas  City  is  unconstitutional  in  anyway, 
save  and  except  that  it  is  claimed  that  under 
the  Constitution  the  charter  provisions  have 
precedence  over  the  law.  The  only  thing 
in  this  [80]  amended  return  which  even 
touches  the  constitutionality  of  the  law  reads 
as  follows: 

''Respondents  allege  that  Henry  L.  Jost  is 
a  duly  elected  and  qualified  mayor  of  Kansas 
City,  Missouri,  and  that  the  other  respond- 
ents in  said  cause  constitute  the  Upper  and 
Lower  House  of  the  common  council  and  as 
such  are  c(mtrolled  by  the  provisions  of  the 
charter  of  said  Kansas  City,  which  city  char- 
ter was  adopted  under  the  provisions  of  sec- 
tion 16,  article  9,  of  the  Constitution  of  the 
State  of  Missouri,  and  that  such  charter  pro- 
vides 'that  within  the  first  month  of  each 
fiscal  year  the  mayor  and  common  council 
shall  by  ordinance  as  far  as  practicable  make 
an  apportionment  of  the  revenues  to  be  raised 
for  such  year  to  the  expenses  of  the  several 
departments  and  for  all  public  work  under 
the  proper  headings  and  for  such  other  ob- 
jects as  it  may  be  necessary  to  provide  for, 
and  the  money  then  in  the  treasury  subject 
to  the  apportionment  and  municipal  revenues 
shall  be  distributed  accordingly.' 

"The  respondents  say  that  in  accordance 
with  the  provisions  of  the  said  charter,  after 
estimating  the  revenues  of  the  city  for  the 
fiscal  year  beginning  April  20,  1914,  at  the 
sum  of  $2,820,000,  which  said  estimate  was 
proper  and  reasonable,  an  ordinance  was  in- 
troduced in  the  common  council  of  Kansas 
City,  Missouri,  apportioning  said  amount 
among  the  several  departments  of  the  city 
which  sums  so  apportioned  comprised  an 
estimate  of  all  revenue  that  would  be  de- 
rived from  all  sources  during  the  fiscal  year 
of  1914,  and  said  ordinance  being  ordinance 
.No.  19780  and  entitled  an  ordinance  appor- 
tioning the  general  fund  and  revenue  of 
Kansas  City,  Missouri,  for  the  fiscal  year 
1914,  made  the  following  apportionment." 

From  the  beginning  to  the  end  of  this 
amended  return  this  is  the  only  hint  of  a 
constitutional  question,  and  it  goes  to  a 
point  already  disposed  of  in  this  opinion, 
i.  e.,  that  the  charter  provisions,  whilst  pro-  ' 
mulgated  [81]  under  section  16,  article  9, 
of  the  Constitution  must  give  way  to  a  State 
law.  The  constitutionality  of  the  St.  Louis 
law  was  directly  reviewed  from  several  angles, 
but  this  court  held  it  constitutional.  That 
ruling,  with  what  we  have  added  here,  as 
to  the  Kansas  City  charter  provisions  being 
subservient  to  the  State  law,  leaves  the  metro- 
politan police   law   applicable   to  Kansas   a 
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valid  and  live  law.  Respondents  themselves 
do  not  further  question  it,  as  indicated  by 
this  excerpt  from  their  return,  supra,  and  we 
shall  discuss  that  branch  of  the  case  no 
further. 

,  VII.  Proceeding  now  upon  the  theory  that 
the  law  relating  to  the  police  system  of 
Kansas  City  is  a  valid  and  binding  law,  how 
stands  the  case?  Respondents  urge  that 
Kansas  City  hasn't  a  population  of  275,000, 
but  say  that  we  must  take  the  United  States 
census  of  1910  as  the  basis.  The  law  does 
not  say  so.  The  number  of  patrolmen  must 
not  exceed  "one  for  every  seven  hundred  in- 
habitants, the  estimate  to  he  taken  from  the 
test  knoxcn  source  for  obtaining  such  informC' 
tion"  This  means  at  the  date  and  time  the 
estimate  is  made.  Under  the  law  the  police 
commissioners  are  empowered  to  estimate  the 
population,  but  they  need  not  go  to  the  last 
United  States  census  for  it.  They,  under  the 
law,  may  go  to  "the  best  known  source  for 
obtaining  such  information."  The  law  uses 
the  word  "estimate,"  which  does  not  indicate 
that  the  United  States  census  is  the  only 
source  of  information  referred  to  by  the 
legislators.  A  census  is  a  finding  of  the 
population  and  not  an  estimate  of  the  popula- 
tion. The  lawmakers  had  in  mind  that  some 
cities  might  forge  far  ahead  between  the 
decennial  periods  of  the  Federal  census,  whilst 
others  might  fall  back.  They  aimed  to  meet 
this  situation  in  this  law,  by  authorizing 
an  Estimate  of  the  population.  [82]  The 
police  commissioners  took  into  consideration 
the  last  school  returns,  the  last  election  re- 
turns, the  estimate  of  the  waterworks  depart- 
ment of  Kansas  City,  based  upon  recognized 
rules  for  estimating  population,  and  other 
similar  sources.  Upon  this  question,  the 
commissioner  appointed  by  this  court  made 
the  following  finding: 

"Therefore,  I  find  that  the  estimate  of  the 
population  by  the  Board  of  Police  Commis- 
sioners was  fair  and  reasonable  and  that  on 
the  20th  day  of  April,  1914,  the  number  of  the 
inhabitants  in  Kansas  City,  Missouri,  was 
at  least  the  sum  of  two  hundred  and  seventy- 
five  thousand." 

As  to  the  appropriation  demanded  the  com- 
missioner of  this  court  found: 

"From  the  foregoing,  and  considering  also 
a  large  volume  of  other  evidence  on  the  sub- 
ject not  summarized  here,  I  find: 

"First.  That  there  existed  on  April  20, 
1914,  a  necessity  for  the  addition  of  more 
men  to  the  police  force  of  Kansas  City,  Mis- 
souri. 

"Second.  That  the  sum  of  money  demand- 
ed by  relators,  to  wit,  $650,000,  will  provide 
an  adequate  police  force  for  the  protection  of 
the  lives  and  property  of  the  citizens  of 
Kansas  City,  Missouri;  and  that  there  exists 


a  reasonable  necessity  for  the  expenditure  of 
said  sum  for  that  purpose  in  the  fiscal  year. 

"Third.  That  the  expenditure  of  said  sunt 
will  not  produce  a  police  force  in  excess  of 
the  number  authorized  by  the  provisions  of 
section  9787,  Revised  Statutes  1909." 

It  should  be  stated  that  our  commissioner 
also  found  that  Uie  appropriations  actually 
made  by  respondents  to  other  departments  of 
the  city  were  necessary  to  the  needs  of  those 
departments.  All  of  these  findings  are  well 
founded  in  the  facts  of  the  case,  and  we  shall 
accept  them  as  correct.  In  fact,  counsel  for 
respondents  do  not  deny  that  $650,000  is  not 
a  reasonable  [83]  sum  for  the  police  depart- 
ment of  the  city,  but  only  claim  that  it  would 
tend  to  cripple  other  departments  to  take 
that  much  out  of  their  general  fund  for  this 
one  purpose. 

The  mayor  of  the  city,  in  a  splendid  argu- 
ment of  his  case  before  this  court,  did  not 
deny  the  fact  that  more  police  protection  was 
necessary,  but  argued  that  he  could  not  af- 
ford more  than  $500,000  out  of  the  funds 
he  had  at  his  dibposal,  and  properly  take  care 
of  a  deficit  created  before  his  term,  and  the 
other  departments  of  the  city  government. 
These  admitted  facts  bring  us  to  face  a  plain 
legal  proposition,  and  this  we  take  up  now. 
It  is  found  that  the  demand  made  by  relators 
was  clearly  within  the  law.  It  is  found 
that  the  number  of  policemen  provided  for  in 
the  demand  of  relators  is  not  in  excess  of 
the  number  provided  by  law.  In  other  words 
the  Board  of  Police  Commissioners  have  made 
a  demand  fully  authorized  by  the  law,  and 
even  less  than  they  might  have  demanded. 
On  the  other  hand  it  is  contended  that,  con- 
sidering the  demands  of  other  departments, 
the  demand  of  the  police  commissioners  is 
unreasonable.  We  have  here  the  square  issue. 
Even  if  it  be  conceded  that  there  is  a  dis- 
cretion in  the  police  commissioners  as  to  tho 
demands  of  their  department,  what  governs 
that  discretion  T  If  the  law  gives  them  a  dis- 
cretion, and  they  have  exercised  that  discre- 
tion clearly  within  the  limits  fixed  by  the 
law,  can  it  be  disturbed?  We  think  not. 
Their  discretion  goes  to  the  demands  of  the 
police  department  solely. 

But  let  us  go  deeper.  If,  as  we  have  held, 
the  State  can  by  law  establish  a  metropolitan 
police  system,  and  if  by  law,  as,  we  have 
held,  the  State  can  compel  the  municipality 
to  pay  the  support  of  such  system,  then  isn't 
the  fault  with  the  Legislature  and  not  with 
the  officers  called  upon  to  enforce  the  legis- 
lative act.  Had  this  law  said  there  must 
be  one  policeman  for  every  700  inhabitants 
and  fixed  the  salaries  as  it  does,  [84]  what 
could  the  city  have  said  when  the  demand 
was  made  for  the  necessary  funds  for  support. 
Evidently  she  could  have  only  said  that  the 
Legislature  had  passed  an  unreasonable  and 
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harsh  law,  if  in  fact  it  was  such  a  law.  But 
the  law  18  not  bad  for  that  reason.  The  Leg- 
islature is  the  sole  judge  of  the  reasonableness 
of  the  law.  Even  the  courts  cannot  declare 
laws  void,  because  the  courts  may  deem  them 
unreasonable.  The  remedy  is  with  the  Leg- 
islature and  not  elsewhere. 

Now,  if  the  respondents  could  not  evade 
the  demand  under  a  law  where  the  State 
had  said  you  must  pay  for  one  patrolman, 
and  other  necessary  officers  with  the  patrol- 
men, for  every  seven  hundred  inhabitants, 
how  can  they  evade  the  demand  of  the  police 
commissioners,  the  State's  agents,  who  are 
empowered  to  fix  a  number  within  a  given 
maximum  t  Under  the  Mason  case,  supra, 
they  could  not  evade  the  demand  in  the  fijst- 
mentioned  case.  Can  they  in  the  latter? 
We  think  not.  Under  the  Kansas  City  law 
the  State  empowers  a  given  body  to  fix  the 
required  force  from  time  to  time,  within  given 
limits.  This  body  in  good  faith,  and  clearly 
within  the  terms  of  the  act  fixes  the  force. 
In  the  absence  of  fraud  or  bad  motives,  these 
acts  cannot  be  questioned.  We  need  not  dis- 
cuss bad  motives,  for  it  is  conceded  in  this 
ease  that  the  police  department  for  efficiency 
needs  the  men.  The  law  may  be  unreasonable, 
but  that  does  not  empower  this  court  to  act. 
The  Legislature  is  the  judge  of  that.  Had 
the  Legislature  said  to  Kansas  City  and 
other  cities  of  her  class,  you  must  use  one- 
half  of  your  funds  for  the  metropolitan  police 
system  established  by  the  State,  this  court 
might  think  the  law  an  unreasonable,  law,  but 
we  could  not  permit  an  evasion  of  it  for  that 
reason.  We  can  declare  ordinances  void  for 
being  unreasonable  in  their  particular  appli- 
cation, but  not  laws. 

If  therefore  we  concede  the  power  of  the 
State  to  establish  a  metropolitan  police  sys- 
tem, as  we  must,  [85]  and  if  we  concede  the 
power  of  the  State  to  demand  of  the  city  the 
support  of  that  system,  as  we  must  con- 
cede, then  the  reasonableness  of  the  State's 
demands  as  to  amounts  as  fixed  by  law  is 
not  for  the  courts.  So  in  this  case  if  the 
demand  made  is  one  thoroughly  within  the 
law,  this  court  is  powerless  to  help  the  re- 
spondents. 

The  very  able  mayor  of  this  unfortunate 
city  has  asked  us  to  point  to  the  place  where 
he  can  get  the  money  to  meet  the  demands. 
Counsel  for  relators  undertake  to  point  to 
the  place.  But  we  will  not  go  into  the 
matter  of  facts.  We  will  only  pay  that  the 
record  befoi:e  us  shows  increased  appropria- 
tion for  most  of  the  departments  from  1910 
to  date,  whilst  it  shows  a  decrease  for  the 
police  department.  We  can  only  say  to  those 
officers  of  Kansas  City  that  the  law  points 
to  them  the  way.  It  requires  the  police  com- 
missioners to  make  their  estimate  and  de- 
mand  at  the  beginning  of  your  fiscal  year. 


If  that  demand  is  within  the  law,  you  are 
then  in  position  to  meet  it.  At  the  time  the 
law  requires  it  to  be  made  you  have  before 
you  the  whole  city  loaf  to  be  cut  and  distrib- 
uted. The  law  says  that  at  the  instance  of 
the  sovereign  State  you  must  cut  a  certain 
slice  of  that  loaf  for  police  protection  to  your 
citizens  and  the  other  citizens  of  the  State. 
You  then  had  it  within  your  power  to  meet 
the  demands  of  the  law.  If  the  law  is  a  harsh 
one  go  to  the  Legislature. 

Ihere  are  other  minor  matters  in  the  briefs, 
which  we  have  examined  and  found  to  be 
without  substance. 

From  what  has  been  said-  it  follows  that 
our  peremptory  writ  should  go,  and  it  is  so 
ordered.  Brown,  Bond  and  Blair,  J  J.,  con- 
cur; Woodson,  C.  J.,  dissents  in  an  opinion 
filed;  Faris,  J.,  dissents;  Walker,  J.,  not 
sitting. 

Woodson,  C.  J.  {dissenting)  .-^1  am  unable 
to  fully  agree  with  the  conclusions  reached 
in  the  majority  opmion  filed  [86]  in  this 
case,  and  must  therefore-  express  my  views 
as  to  points  of  diversion. 

I  do  not  endorse  the  extreme  views  taken 
by  counsel  for  either  party. 

In  my  opinion,  it  was  not  the  intention 
of  the  lawmakers  to  empower  the  Board  of 
Police  Commissioners  with  unlimited  author- 
ity to  compel  the  city  to  appropriate  whatever 
sum  of  money  it  might  see  proper  to  de- 
mand for  the  use  of  the  police  department 
regardless  of  the  requirements  of  the  city 
for  the  support  and  maintenance  of  the  vari- 
ous other  departments  thereof.  If  that  was 
true  then  the  Board  of  Police  Commissioners 
would  have  the  power  to  compel  the  city  to 
appropriate  for  its  use  and  support  the  entire 
revenues  of  the  city,  the  $1,800,000,  and  there- 
by completely  destroy  the  city  government. 

Nor  upon  the  other  hand,  do  I  believe  that 
it  was  the  intention  of  the  lawmakers  to 
invest  the  city  with  the  arbitrary  power  to 
withhold  all  support  from  the  police  depart- 
ment. If  so,  then  the  city  would  totally 
destroy  the  metropolitan  police  system,  a 
State  institution  as  well  as  a  city  institution, 
and  thereby  place  its  authority  above  tlie 
power  of  the  State;  and  at  the  same  time 
endanger  the  peace  and  safety  of  the  city, 
by  destroying  all  police  protection  and  regu- 
lations. 

My  opinion  is  that  it  was  the  intention 
of  the  lawmakers  that  the  entire  revenues  of 
the  city  should  be  ascertained  for  each  fiscal 
year,  and  after  that  had  been  done,  the  police 
hoard  and  the  city  authorities  should  meet 
and  consult  together  and  consider  the  various 
departments  of  the  city,  including  the  police 
department,  and  estimate  the  proportionate 
amount  each  will  contribute  to  tlie  peace, 
safety,  health  and  wellbeing  of  the  city,  and 
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the  relatiye  amount  of  money  that  will  be 
required  for  their  support  and  maintenance, 
and  then  apportion  the  entire  revenues  of 
the  city  among  all  of  the  departments  upon 
that  basis. 

[87]  In  other  words,  the  laws  creating 
the  other  departments  of  the  city  are  just 
as  valid  and  binding  as  that  creating  the 
police  department,  and  just  as  useful  for  the 
wellbeing  of  the  city,  differing  only  in  de- 
gree, all  of  which  must  be  maintained  out  of 
the  revenues  of  the  city,  and  that  should 
be  done  in  proportion  to  the  amount  of  good 
each  contributes  to  the  wellbeing  of  the  city. 
This  is  unquestionably  what  the  lawmakers 
intended,  and  if  that  mode  of  diBtribution 
of  the  revenues  of  the  city  is  followed,  then 
all  departments  will  be  maintained  upon  an 
equal  footing,  and  eequally  prepared  to  per- 
form their  duties  to  the  city  and  State;  and 
at  the  same  time  prevent  the  city  from  crip- 
pling the  police  department,  and  the  latter 
from  crippling  the  city  or  any  of  her  depart- 
ments. 

Getting  down  to  the  facts  of  this  case: 
During  oral  argument  I  was  of  the  opinion 
that  the  deficits  of  the  city  were  not  l^al 
obligations  against  it,  and  should  not  there- 
fore be  taken  into  consideration  in  the  dis- 
tribution of  the  revenues  among  the  various 
departments.  But  since  investigations  made 
I  have  changed  my  opinion  in  that  regard; 
and  find  that  they  are  legal  demands  against 
the  city,  and  she  must  pay  them,  which  must 
come  out  of  the  revenues  of  the  city. 

With  these  preliminary  observations  as  to 
the  rules  of  law  which  should  govern  these 
matters,  and  after  applying  them  to  the 
distributions  made  to  each  department,  when 
considered  in  the  light  of  their  relative  bene- 
fits to  the  city,  as  shown  by  the  evidence  in 
the  case,  I  am  unable  to  see  wherein  any 
unjust  discrimination  has  been  made  against 
the  police  department. 

I  therefore  dissent. 

Rehearing  denied  April  12,  1915. 

NOTB. 

Validity   of  Statntes   Creating  Metro- 

politan  Police 

■ 

Introductory,  1112. 
General  Rule,  1112. 
Application  of  Rule,  1113. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  validity  of  a 
statute  creating  a  metropolitan  police  force. 
The  earlier  decisions  are  considered  in  tlie 
notea  to  Horton   v.   Newport,  8  Ann.   Gas. 


1097«  and  People  y.  Freeman,  13  Am.  St.  H^. 
122,  132. 

Oeneral  Bule. 

The  rule  obtains  generally  that  the  legisl^ 
ture  has  the  power  to  enact  laws  for  the 
organization  of  the  police  force  of  a  munici- 
pality and  to  appoint  its  police  officers  either 
directly  by  statute  or  through  a  police  board 
or  commission  appointed  by  a  state  officer, 
thus  depriving  the  municipality  or  its  voters 
of  the  right  to  control  the  local  police  or- 
ganization or  to  name  its  police  officials  and 
placing  the  control  in  the  state.  Ex  p.  Padu- 
cah,  125  Ky.  510,  101  S.  W.  898,  31  Ky.  L. 
Rep.  170;  State  v.  Shakespeare,  41  La.  Ann. 
156,  6  So.  592;  State  v.  Mason,  153  Mo.  23, 
54  S.  VV.  524;  Hardy  v.  Reamer,  84  S.  C. 
487,  66  S.  E.  678.  And  see  the  reported  case. 
See  also  State  v.  Edwards,  38  Mont.  250,  99 
Pac.  940;  State  v.  Canavan,  155  Wis.  398, 
145  N.  W.  44. 

The  court  in  Ex  p.  Paducah,  supra,  quoting 
from  Lexington  v.  Thompson,  113  Ky.  540, 
68  S.  VV.  477,  24  Ky.  L.  Rep.  384,  101  Am. 
St.  Rep.  361,  57  L.R.A.  775,  said:  "A  munici- 
pality has  a  dual  character.  In  its  char- 
acter as  a  state  agency,  it  exercises  govern- 
mental, political,  public  and  administrative 
powers  and  duties.  In  its  capacity  as  a 
private  corporation,  it  exercises  rights  and 
powers  inherent  in  the  people  of  the  com- 
munity, which  have  never  been  surrendered 
to  any  part  of  the  government,  and  which  are 
property  rights  within  the  protection  of  tlie 
constitution.  It  may  be  admitted  that  the 
line  which  distinguishes  those  matters  with 
respect  to  which  cities  as  state  agencies,  ex- 
ercise governmental  functions,  from  those  as 
to  which  it  acts  in  its  private  corporate 
capacity  representing  the  people  of  the  com- 
munity, is  not  always  well  defined.  The 
better  opinion  as  to  the  police  system  seems 
to  be  that  inasmuch  as  the  state  is  charged 
primarily  with  the  preservation  of  public 
peace,  and  the  protection  of  life  and  property 
in  the  cities,  as  well  as  in  the  rural  districts, 
city  police  is  in  a  large  measure  at  least 
a  part  of  the  state  constabulary,  and  its 
members  perform  the  functions  of  state  of- 
ficials in  the  exercise  of  delegated  state  sov- 
ereignty. Therefore,  in  so  far  as  the  police 
system  of  our  cities  forms  a  part  of  the  state 
government,  they  are  subject  to  legislative 
control." 

In  Hardy  v.  Reamer,  84  S.  C.  .487,  66  S. 
E.  678,  commenting  on  the  power  of  the 
legislature  to  regulate  the  police  force  of  a 
city  the  court  said:  ^'A  municipal  corpora- 
tion of  this  state  has  no  inherent  right  to 
exercise  police  functions.  The  right  to  police 
the  city  was  merely  vested  by  statute  in 
the  mayor  and  aldermen.    .    .    .    Tliey  could 
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not  delegate  this  power.  The  board  of  police 
commissioners  is  a  state  office,  performing 
functions  inherent  in  the  sovereign  state  as 
distinguished  from  local  municipal  functions, 
and  the  mayor  and  aldermen  could  not,  with- 
out the  authority  of  the  state  legislature, 
create  such  a  board.  The  ordinance  of  April 
8,  190^,  therefore  derives  its  creative  power 
from  the  Act  of  Febrtiary  26,  1902,  and  the 
board  of  police  commissioners  for  the  city  of 
Columbia  is  a  board  created  by  the  state, 
and  cannot  be  abolished  by  the  municipality 
when  not  so  authorized.  The  Act  of  1902 
gives  no  such  authority,  and  none  can  be 
found  elsewhere." 

An  enactment  by  the  legislature  which  pro- 
vides for  the  appointment  of  police  officers 
does  not  conflict  with  the  right  of  local  self- 
government  existing  in  the  municipality  as 
a  political  subdivision.  The  legislature  has 
full  power  in  respect  to  municipal  corpora- 
tions, and  unless  limited  by  the  constitution 
it  may  deprive  the  municipality  of  any  man- 
agement in  its  own  affairs.  Fox  v.  McDonald, 
101  Ala.  51,  13  So.  416,  46  Am.  St.  Rep.  98, 
21  L.R.A,  629;  People  v,  Hurlbut,  24  Mich. 
44,  9  Am.  Rep.  103;  State  v.  Bennett,  22 
Keb.  470,  35  N.  W.  235;  Ex  p.  Tracy  (Tex.) 
93  S.  W.  638;  Burch  v.  Hardwicke,  30  Grat. 
(Va.)  24,  32  Am.  Rep.  640.  The  court  in 
Ex  p.  Tracy,  supra,  speaking  of  the  power 
of  the  legislature  to  pass  laws  authorizing 
the  governor  to  appoint  police  officers  said: 
"A  chief  of  police  and  policemen  being  state 
officers,  or  quasi  state  officers,  the  question 
recurs:  Can  the  legislature,  in  granting  a 
charter  to  a  city,  authorize  the  governor  to 
appoint  such  officers?  Under  the  authori- 
ties from  other  states  above  referred  to,  it 
is  held  that  it  is  not  an  innovation  of  local 
self-government  to  authorize  the  governor 
to  appoint  them.  This  is  not  a  matter  to 
be  determined  by  conceptions  of  public  policy 
or  expediency,  but  is  purely  a  judicial  one, 
so  far  as  we  are  concerned;  and,  although 
it  mav  be  an  invasion  of  our  traditions  with 
reference  to  local  self-government  in  thus, 
through  an  act  of  the  legislature,  foisting 
minority  government  pro  tanto  on  a  town 
or  city,  tliat  is  something  over  which  we 
have  no  control.  Our  simple  duty  is  to  con- 
strue the  law  as  we  find  it  written.  We  are 
unable  to  point  out  any  provision  of  our 
constitution  which  requires  policemen  to  be 
elected  by  the  suffragists  of  a  municipality. 
.  .  .  In  almost  every  case  where  this  ques- 
tion has  been  before  the  courts  of  the  other 
states,  they  have  differentiated  between  a 
purely  municipal  officer,  and  those  termed 
quasi  state  officers,  holding,  in  the  latter  class 
of  cases,  that  the  governor  could  appoint, 
where  the  constitution  did  not  prohibit  such 
action.  Tliis  is  strongly  persuasive  to  my 
mind,  in  the  absence  of  some  constitutional 
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prohibition  on  the  subject,  express  or  implied, 
that  the  governor  can  be  empowered  to  make 
such  appointment;  and  such  is  our  view.'* 

But  it  has  been  held  that  a  statute  provid- 
ing that  not  more  than  two  of  the  members 
of  a  municipal  police  board  shall  be  members 
of  the  same  political  party  is  invalid  as  an 
invasion  of  the  right  to  local  self-government. 
Rathbone  v.  Worth,  150  N.  Y.  459,  45  N.  E. 
16,  34  L.R.A.  408,  affirming  6  App.  Div.  277, 
40  N.  Y.  S.  535.  As  to  the  power  to  pre- 
scribe political  qualifications  for  office  see  the 
note  to  State  v.  Wright,  Ann.  Cas.  1915A 
588. 

Application  of  Rule. 

A  legislative  enactment  which  provided  for 
the  appointment  of  a  chief  of  police  by  a 
board  of  fire  and  police  commissioners  to 
be  appointed  by  the  governor  has  been  held 
not  to  be  repugnant  to  the  constitution. 
State  V.  Seavey,  22  Neb.  454,  35  N.  W.  228; 
State  V.  Bennett,  22  Neb.  470,  35  N.  W.  235. 
It  has  been  held  that  a  statute  which  created 
a  board  of  conimissioners  of  police  for  a 
city,  and  provided  that  the  commissioners 
should  be  appointed  by  the  probate  judge  of 
the  county,  was  not  unconstitutional.  Fox 
V.  McDonald,  101  Ala.  51,  13  So.  416,  46  Am. 
St.  Rep.  98,  21X;R.A.  529. 

A  charter  of  a  city  which  provided  for  a 
board  of  police  commissioners  and  placing  in 
them  the  power  of  removing  the  chief  of 
police,  giving  the  mayor  power  only  to  sus- 
pend such  officer  for  a  short  time,  has  been 
held  not  to  conflict  with  a  constitutional 
provision  which  gave  the  mayor  authority  to 
remove  the  officers  of  the  municipality;  since 
the  constitutional  provision  did  not  invest 
the  mayor  with  power  to  remove  state  offi- 
cers. Burch  V.  Hardwicke,  30  Grat.  (Va.) 
24,  32  Am.  Rep.  640.  The  court  in  that  case 
gave  the  reason  why  police  officers  should  be 
under  state  instead  of  under  municipal  con- 
trol thus :  "That  the  chief  of  police  is  within 
the  influence  of  the  same  principle  is  ap- 
parent from  the  most  cursory  reflection.  Un- 
der the  charter  of  the  city  of  Lynchburg — 
and  the  same  is  true  elsewhere — he  has  gen- 
erally the  power  to  do  whatever  may  be  neces- 
sary to  preserve  the  good  order  and  peace  of 
the  city.  It  is  his  duty  at  all  times  to  see 
that  the  police  force  preserves  the  public 
peace,  to  prevent  the  commission  of  crime, 
and  arrest  offenders,  and  protect  the  rights 
of  persons  and  property.  (Sec.  36,  §§  1,  2,  3, 
4,  page  128,  Acts  of  1871  and  2;  Police 
Regulations,  §  14.)  Among  the  thousands  of 
citizens  and  strangers  that  enter  a  great 
city  in  the  course  of  a  year,  in  pursuit  of 
business  or  pleasure,  there  is  not  one  that 
is  not  interested  to  a  greater  or  less  degree 
in  this  officer,  not  only  as  a  conservator  of 
the  peace  generally,  but  in  the  special  pro- 
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tection  he  affords  against  violence  and  wrong. 
When  the  mob  rages  in  the  streets,  when  the 
incendiary  and  the  assassin  are  at  work,  they 
do  not  offend  against  the  city,  but  against 
the  state.  When  they  are  detected  and  ar- 
rested it  is  by  the  chief  of  police  and  his 
subordinates,  under  the  authority  of  the  state 
laws  and  as  an  officer  of  the  state ;  and  when 
they  are  tried  and  convicted,  it  is  by  officers 
representing  the  state  and  her  sovereign 
power.'* 

It  has  been  held  that  a  statute  which  pro- 
vided for  the  appointment  by  the  governor  of 
a  bureau  of  public  safety,  consisting  of  five 
members  and  confiding  in  such  bureau  "full 
pow^er  and  control  and  the  management  of 
the  police  department,  and  the  fire  depart- 
ment, the  organization  and  government  and 
discipline  of  such  department  and  the  custody 
and  control  of  all  public  property,  books,  rec- 
ords, and  equipments  thereto  belonging  to 
such  department,"  was  unconstitutional  in  so 
far  as  it  referred  to  the  fire  department,  but 
it  was  said  that  had  the  act  been  confined  to 
the  police  department  it  would  have  been 
constitutional.  Davidson  v.  Hine,  151  Mich. 
294,  14  Ann.  Cas.  352,  116  N.  W.  246,  123 
Am.  St.  Rep.  267,  15  L.R.A.(N.S.)  575,  14 
Detroit  Leg.  N.  957. 

It  has  been  held  that  an  act  by  the  legis- 
lature of  Louisiana  creating  a  police  board 
for  the  city  of  New  Orleans  to  be  elected  by 
the  city  council  was  not  unconstitutional  as 
depriving  the  city  of  self-government.  State 
V.  Shakespeare,  41  La.  Ann.  156,  6  So.  592, 
wherein  the  court  said:  "Those  matters, 
whicli  are  of  concern  to  the  state  at  large, 
although  exercised  within  defined  limits — • 
such  as  the  administration  of  justice,  the 
preservation  of  the  public  health,  and  the 
regulation  of  public  morals — are  still  under 
legislative  control,  while  the  enforcement  of 
municipal  by-laws  are  matters  for  purely 
local  legislation  and  control.  In  its  public 
capacity,  as  a  part  of  the  state  machinery, 
the  corporation  of  the  city  of  New  Orleans 
owes  a  responsibility  to  the  state  government 
in  the  performance  of  acts  for  the  public  bene- 
fit, and  in  the  regulation  of  this  responsi- 
bility— the  manner  in  which  these  acts  shall 
be  done,  and  by  whom — ^the  authority  of  the 
state  is  supreme.    Dil.  Mun.  Corp.  §  66." 

It  has  been  held  that  where  the  legislature 
provides  for  a  commission  form  of  government 
for  cities  it  has  the  power  to  prescribe  the 
qualifications  for  the  police  commissioners  of 
those  cities.  State  v.  Canavan,  155  Wis.  398, 
145  N.  W.  44. 

In  People  v.  Hurlbut,  24  Mich.  44,  9  Am. 
Rep.  103,  the  court  in  an  extensive  discus- 
sion of  the  power  of  the  legislature  to  enact 
laws  governing  the  appointment  of  municipal 
officers  distinguished  the  police  act  from 
other  acts  thus:     "The  general  purposes  of 


the  police  act  were  such  as  appertain  direct- 
ly to  the  suppression  of  crime  and  the  ad- 
ministration of  justice.  There  is,  therefore, 
no  constitutional  reason  for  holding  it  to  be 
other  than  a  regulation  of  matters  pertaining 
to  the  general  policy  of  the  state,  and  subject 
to  state  management." 

It  has  been  held  that  an  act  which  made  a 
county  chargeable  with  part  of  the  expense 
of  a  police  force  of  a  city  within  its  boundary 
was  not  in  violation  of  the  constitutionsul 
provision  against  the  taking  of  private  prop- 
erty for  public  uses  without  compensation 
as  the  police  force  is  an  agency  of  the  state 
government  and  performs  public  duties.  State 
V.  St.  Louis  County  Ct.  34  Mo.  546. 


HOPKINS   ET   Ati. 

V. 

CITY  OF  RICHMOND. 
COUBBIAir 

T. 

TOWK  OF  ASHULKD. 

Virginia  Supreme  Court  of  Appeals- 
September  9,  1915. 

117  Va.  692;  86  S.  E.  139. 


Mnnlcipal  Corporations  —  Police  Poisr- 
er  —  Segregation  of  Races  in  Residen- 
tial Districts. 

An  ordinance  making  it  unlawful  for  any 
white  person  to  occupy  as  a  residence  any 
building  on  any  street  on  which  a  greater 
number  of  houses  are  occupied  as  residoices 
by  colored  people  than  by  white  people,  and 
making  it  unlawful  for  any  colored  person 
to  occupy  as  a  residence  any  house  on  any 
street  on  which  a  greater  number  of  houses 
are  occupied  as  residences  by  white  people 
than  by  colored  people,  is  constitutional  in 
so  far  as  it  applies  to  persons  whose  rights 
as  owners  or  tenants  have  accrued  since  the 
passage  of  the  ordinance,  and  is  invalid  only 
so  far  as  it  restricts  the  right  of  any  white 
or  colored  person  to  move  into  and  occupy 
property  of  which  he  was  the  owner  at  the 
time  of  the  going  into  effect  of  the  ordinance. 

[See  note  at  end  of  this  case.] 

Same. 

The  invalidity  of  so  much  of  an  ordinance 
providing  for  the  segregation  of  the  races  as 
limits  the  rights  of  any  white  or  colored  per- 
son to  occupy  property  of  which  he  was  the 
owner  at  the  time  the  ordinance  went  into 
effect  does  not  render  invalid  so  much  of  the 
ordinance  as  applies  to  persons  whose  rights 
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as  owners  or  tenants  accrued  since  the  pas- 
sage of  the  ordinance. 

[See  note  at  end  of  this  case.] 

Implied  Powers  of  Mnaioipality. 

A  municipal  corporation  has  the  powers 
granted  to  it  in  express  words,  and  the  pow- 
ers necessarily  implied  or  incident  to  the 
power  expressly  granted,  and  the  powers  ab- 
solutely essential  to  the  declared  object  and 
purpose  of  the  municipal  corporation,  and  not 
simply  convenient,  but  indispensable,  and 
those  granted  by  statute  to  such  corporations 
generally. 

Same. 

Any  fair,  reasonable  doubt  of  the  existence 
of  a  power  of  a  municipal  corporation  is  re- 
solved by  the  courts  against  the  corporation, 
and  the  power  is  denied. 

Express  Grant  as  NesativiaK  Pre-exist* 
ins  Power* 

The  passage  of  a  statute  expressly  confer- 
ring power  on  a  municipal .  corporation  does 
not  necessarily  preclude  the  pre-existence  of 
the  power. 

Segregation  of  Raees  —  Validity. 

Under  Code  1904,  §  1038,  conferring  on 
cities  and  towns  the  right  to  preserve  the 
peace  and  good  order  within  their  limits,  a 
town  has  the  implied  and  incidental  power  to 
pass  an  ordinance  segregating  the  white  and 
colored  races,  if  it  tended  to  promote  peace 
and  good  order,  under  the  exercise  of  the 
"police  power,"  which  includes  the  inherent 
sovereignty,  which  is  the  right  and  duty  of 
the  government,  or  its  agents,  to  exercise 
whatever  public  policy  demands  for  the  bene- 
fit of  society  at  large,  to  guard  its  morals, 
safety,  health,  and  order,  or  to  insure  such 
economic  conditions  as  an  advancing  civiliza- 
tion requires. 

[See  note  at  end  of  this  case.] 

Same, 

An  ordinance  making  it  unlawful  for  any 
white  person  to  occupy  as  a  residence  any 
building  on  any  street  on  which  a  greater 
number  of  houses  are  occupied  as  residences 
by  colored  people  than  are  occupied  by  white 
people,  and  making  it  unlawful  for  any  col- 
ored person  to  occupy  as  a  residence  any 
house  on  any  street  on  which  a  greater  num-* 
her  of  houses  are  occupied  as  residences  by 
white  people  than  by  colored  people,  does  not 
depend  on  any  subsequent  action  or  consent 
of  any  one,  but  becomes  eflfcctive  on  its  pas- 
sage, and  there  is  no  delegation  of  authority 
by  the  legislative  body. 

[See  note  at  end  of  this  case.] 

Reasonableness     of     Ordinance    ^    Ju- 
dicial Review. 

Whether  an  ordinance  is  unreasonable,  and 
hence  void,  is  for  the  court;  but,  in  deter- 
mining the  question,  it  must  regard  the  cir- 
cumstances of  the  municipality,  and  the  ob- 
jects sought  to  be  attained,  and  the  necessity 
existing  for  the  ordinance. 

[See  Ann.  Cas.  1914B  204.] 

8«cresation  of  Races  —  Validity. 

An  ordinance  making  it  unlawful  for  any 
white  person  to  occupy  as  a  residence  any 
house  on  any  street  on  which  a  greater  num- 


ber of  houses  are  occupied  as  residences  by 
colored  people  than  are  occupied  by  white 
people,  and  making  it  unlawful  for  any  col- 
ored person  to  occupy  as  a  residence  any 
house  on  any  street  on  which  a  greater  num- 
ber of  houses  are  occupied  as  residences  by 
white  people  than  by  colored  people,  is  pros- 

Sective  only  in  its  application,  and  does  not 
eprive  any  person  of  his  rights  or  property 
existing  at  the  time  of  its  passage. 
[See  note  at  end  of  this  case.] 

Police  Power  —  Restriction  on  Use  of 
Property. 

A  municipal  corporation,  invested  by  its 
charter  or  by  general  statute  with  power  to 
preserve  the  peace  and  health,  may  restrict 
the  use  of  private  property  in  the  interest  of 
the  public,  providing  the  restriction  is  rea- 
sonable. 

Abridgment  of  PriTiles^a  of  Citizen 
—  Scope  of  Federal  Constitntion. 

The  Fourteenth  Amendment  (9  Fed.  St. 
Ann.  392)  draws  a  distinction  between  a  citi- 
zen of  the  United  States  and  a  citizen  of  a 
state,  and  classifies  the  privileges  of  citizens 
into  those  which  they  have  as  citizens  of  the 
United  States  and  those  which  they  have  as 
citizens  of  the  state  wherein  they  reside,  and 
forbids  the  abridging  of  the  privileges  of  a 
citizen  of  the  United  States,  but  does  not 
forbid  the  state  from  abridging  the  privileges 
of  its  own  citizens. 

Constitntlonal  I<aw  — Persons  Entitled 
to  Raise  Qnestion  —  Validity  of  Ordi- 
nance. 

A  colored  man,  who  purchased  a  residence 
in  the  district  of  a  municipality  set  apart 
by  a  prior  ordinance  to  white  people,  cannot 
assail  the  ordinance  as  depriving  him  of  lib- 
erty or  property  without  due  process  of  law. 

[See  19  Ann.  Cas.  175;  Ann.  Gas.  1915C 
67.] 

Segresatlon  of  Races  —  Validity. 

An  ordinance  providing  for  the  segregation 
of  the  races  within  a  municipality  does  not 
deny  to  any  person  the  equal  protection  of 
the  laws,  for  there  is  no  discrimination  be- 
tween the  races,  and  it  operates  alike  on  all 
persons  and  property  under  the  same  circum- 
stances and  conditions. 

[See  note  at  end  of  this  case.] 

Constitntional  I»aw  — -  Presumption  of 
Validity  of  Statute. 

Any  doubt  in  favor  of  the  validity  of  a 
statute  must  be  resolved  in  favor  of  validity. 

[See  6  K.  Q.  h,  tit.  Constitutional  Law, 
p.  97.] 

Municipal  Corporation  •»  Ordinance  — 
£ifect  as  I<a'w. 

An  ordinance  properly  enacted  has  all  the 
force  of  a  law  within  the  limits  of  the  mu- 
nicipality. 

[See  Ann.  Cas.  1917C  687.] 

Segregation  of  Races  —  Validity. 

Ordinances  providing  for  the  segregation  of 
the  races,  when  intended  to  operate  as  bona 
fide  polioe  re&fulations  and  reasonably  neces- 
sary for  that  purpose,  operate  reasonably, 
without  unduly  interfering  with  private 
rights,  and  are  constitutional. 

[See  note  at  end  of  this  case.] 
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Error  to  Hustings  Court  of  Richmond. 

Prosecution  of  Mary  S.  Hopkins  et  al.,  for 
violation  of  municipal  ordinance.  Defendants 
convicted  and  bring  error.    Afpibmbd. 


Error  to  Circuit  Court,  Hanover  county. 

Prosecution  of  John  Coleman  for  violation 
of  municipal  ordinance.  Defendant  convicted 
and  brings  error.    Affirmed. 

[694]  The  following  is  a  copy  of  the  ordi- 
nance of  the  city  of  Richmond: 

An  Ordinanck 

(Approved  April  19,  1911.) 

To  secure  for  white  and  colored  people  re- 
spectively the  separate  location  of  residences 
for  each  race. 

Be  it  ordained  by  the  council  of  the  city  of 
Richmond: 

1.  That  it  shall  be  imlawful  for  any  white 
person  to  occupy  as  a  residence  or  to  estab- 
lish and  maintain  as  a  place  of  public  assem- 
bly, any  house  upon  any  street  or  alley  be- 
tween two  adjacent  streets  on  which  a  greater 
number  of  houses  are  occupied  as  residences 
by  colored  people  than  are  occupied  as  resi- 
dences by  white  people. 

2.  That  it  shall  be  unlawful  for  any  colored 
person  to  occupy  as  a  residence  or  to  estab- 
lish and  maintain  as  a  place  of  public  as-: 
sembly,  any  house  upon  any  street  or  alley 
between  two  adjacent  streets  on  which  a 
greater  number  of  houses  are  occupied  as 
residences  by  white  people  than  are  occupied 
as  residences  by  colored  people. 

3.  That  no  person  shall  construct  or  locate 
on  any  block  or  square  on  which  there  is  at 
that  time  no  residence,  any  house  or  other 
building  intended  to  be  used  as  a  residence, 
without  declaring  in  his  application  for  a 
permit  to  build,  whether  the  house  or  build- 
ing so  to  be  constructed  is  designed  to  be 
occupied  by  white  or  colored  people,  and  the 
building  inspector  of  the  city  of  Richmond 
shall  not  issue  [695]  any  permit  in  such  case 
unless  the  applicant  complies  with  the  pro- 
visions of  this  section. 

4.  That  nothing  in  this  ordinance  shall  af- 
fect the  location  of  residences  made  previous 
to  the  approval  of  this  ordinance,  and  noth- 
ing herein  shall  be  so  construed  as  to  prevent 
the  occupation  of  residences  by  white  or  col- 
ored servants  or  employees,  on  the  square  or 
block  on  which  they  are  so  employed. 

6.  Every  person  either  by  himself  or 
through  his  agent  violating,  or  any  agent  for 
another  violating,  any  one  or  more  of  the 
provisions  of  this  ordinance,  shall  be  liable 


to  a  fine  of  not  less  than  one  hundred  nor 
more  than  two  hundred  dollars  recoverable 
before  the  police  justice  of  this  city  of  Rich- 
mond, and,  in  the  discretion  of  the  police 
justice  such  person  may,  in  addition  thereto, 
be  confined  in  the  city  jail  not  less  than 
thirty  nor  more  than  ninety  days. 

6.  This  ordinance  shall  be  in  force  from  its 
passage. 

The  following  is  a  copy  of  the  ordinance  of 
the  town  of  Ashland: 

An  Obdinance. 

(Approved  September  12,  1911.) 

To  secure  for  white  and  colored  people  re- 
spectively the  separate  location  of  residence 
for  each  race. 

Be  it  ordained  by  the  council  of  the  town 
of  Ashland,  Va.: 

1.  That  it  shall  be  unlawful  for  any  white 
person  to  occupy  as  a  residence  or  to  estab- 
lish and  maintain  as  a  school  or  place  of 
public  assembly,  any  house  upon  any  street 
or  alley  between  two  adjacent  streets  on 
which  a  greater  number  of  houses  are  occu- 
pied as  residences  by  [696]  colored  people 
than  are  occupied  as  residences  by  white 
people. 

2.  That  it  shall  be  unlawful  for  any  colored 
person  to  occupy  as  a  residence  or  to  estab- 
lish and  maintain  as  a  school  or  place  of 
public  assembly,  any  house  upon  any  street 
or  alley  between  two  adjacent  streets  on 
which  a  greater  number  of  houses  are  occu- 
pied as  residences  by  white  people  than  are 
occupied  as  residences  by  colored  people. 

3.  On  all  streets  upon  which  no  house  is 
occupied  the  color  of  residence,  schools  and 
places  of  public  assembly  shall  be  governed 
by  the  adjacent  streets,  and  any  person  de- 
siring to  build  on  such  vacant  street  shall 
state  whether  the  house  or  building  so  to  be 
constructed  is  designed  to  be  occupied  by 
white  or  colored  people,  and  the  building 
committee  of  the  town  of  Ashland  shall  not 
issue  any  permit  in  such  case  unless  the  ap- 
plicant complies  with  the  provisions  of  this 
section. 

4.  That  nothing  in  this  ordinance  shall  af- 
fect the  location  of  residences  made  previous 
to  the  approval  of  this  ordinance,  and  noth- 
ing herein  shall  be  so  construed  as  to  prevent 
the  occupation  of  residences  by  white  or  col- 
ored servants  or  employees,  on  the  lot  on 
which  they  are  so  employed. 

5.  Every  person  either  by  himself  or 
through  his  agent  violating,  or  any  agent  for 
another  violating,  any  one  or  more  of  the 
provisions  of  this  ordinance,  shall  be  liable 
to  a  fine  of  not  less  than  twenty  nor  more 
than  fifty  dollars,  recoverable  before  the 
mayor  of  the  town  of  Ashland,  Va.,  and,  in 
the  discretion  of  the  mayor  such  person  may. 
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in  addition  thereto,  be  confined  in  jail  not 
less  than  thirty  nor  more  than  ninety  days. 
6.  This  ordinance  shall  be  in  force  from  its 
passage. 

Alfred  E.  Cohen  and  /.  R.  PoUard  for  Hop- 
kins et  al. 

J,  R.  Pollard,  C,  B.  Jones,  Jr.,  and  Bren^ 
ner  d  BazUe  for  Coleman. 

H.  It.  Pollard  for  city  of  Richmond. 

James  E.  Cannon  and  if.  R,  Pollard  for 
town  of  Ashland. 

[697]  By  the  Court. — ^These  cases  are  be- 
fore us  on  writs  of  error  to  judgments  of  the 
Hustings  Court  of  the  city  of  Richmond  and 
the  Circuit  Court  of  the  county  of  Hanover, 
respectively,  maintaining  the  constitutional- 
ity of  so-called  segregation  ordinances  of  the 
city  of  Richmond  and  the  town  of  Ashland. 
These  ordinances  appear  in  the  official  report. 
The  cases  involve  the  same  questions,  were 
heard  together,  and  we  shall  dispose  of  them 
accordingly. 

We  are  of  opinion  that  the  ordinances  are 
constitutional  and  valid  in  so  far  as  they 
apply  to  persons  whose  rights,  either  as  own- 
ers or  as  tenants,  have  accrued  since  the 
enactment  of  the  ordinance.  In  case  No.  1 
the  plaintiff  in  error,  Mary  S.  Hopkins,  is 
a  negro  and  the  plaintiff  in  error,  Amedio 
Toni,  is  a  white  man.  Neither  of  these  par- 
ties, however,  owns  the  property,  but  they 
were  renters  of  the  premises  into  which  each 
moved  as  tenant  subsequent  to  the  enactment 
of  the  city  ordinance  and  in  violation  thereof. 
In  case  No.  2,  the  plaintiff  in  error,  John 
Coleman,  is  a  negro,  and  subsequent  to  the 
enactment  of  the  ordinance  of  the  town  be- 
came the  owner  of  and  moved  into  the  prop- 
erty affected.  The  question,  therefore,  as  to 
the  effect  of  the  ordinances  upon  persons 
whose  right  of  occupancy  [698]  as  owners 
vested  prior  to  the  enactment  of  the  ordi- 
nances does  not  specifically  arise  in  these 
cases.  It  is  contended,  however,  that  the  or- 
dinances are  not  separable  and  that  all  their 
provisions  must  stand  or  fall  together.  We 
cannot  accept  this  view,  and  are  of  opinion 
that  they  are  divisible.  It  is  true  that  sec- 
tions one  and  two  of  each  ordinance  employ 
general  terms  which  apply  alike  to  persons 
owning  property  at  the  time  the  ordinances 
take  effect  and  to  persons  acquiring  property 
thereafter,  but  the  effect  is  not  different  from 
what  it  would  have  been  if  these  sections 
had  each  been  subdivided  so  as  to  embrace  in 
one  paragraph  persons  owning  property  at 
the  time  the  ordinance  became  effective,  and 
in  another  paragraph  persons  subsequently 
acquiring  property.  If  the  ordinanes  were 
thus  subdivided,  and  if  it  be  conceded  (as  we 
feel  constrained  to  hold)  that  they  cannot  be 
upheld  as  to  property  owners  whose  right  of 


occupany  had  vested  at  the  time  of  their  en- 
actment, then  we  think  it  would  be  perfectly 
clear  under  the  authorities  that  we  could 
strike  out  and  disregard  the  invalid  subdivi- 
sions and  uphold  the  validity  of  the  remain- 
ing sections.  Black  v.  Trower,  79  Va.  123, 
127;  Trimble  v.  Com.  96  Va.  810,  821,  32 
S.  £.  786;  Robertson  v.  Preston,  97  Va.  296, 
300-301,  33  S.  B.  618;  Berea  College  v.  Ken- 
tucky, 211  U.  S.  46,  54-6,  29  S.  Ct.  33,  63 
U.  S.  (L.  ed.)  81.  Nor  can  we  see  that  the 
power  of  the  court  thus  to  give  effect  to  one 
feature  of  an  ordinance  when  another  feature 
thereof  is  void  can  be  affected  by  the  mere 
matter  of  articulation  and  phraseology. 

In  the  instant  cases,  in  which,  as  we  have 
seen,  no  question  as  to  pre-existing  rights 
arises,  we  have  no  doubt  as  to  the  validity 
of  the  ordinances  as  applied  to  the  plaintifl's 
in  error,  and  no  doubt,  therefore,  as  to  the 
correctness  of  the  judgments  complained  of. 

[699]  We  are  further  of  opinion  that  in  so 
far,  and  only  in  so  far,  as  the  enactments 
in  question  limit  or  restrict  the  right  of  any 
white  or  colored  person  to  move  into  and 
occupy  property  of  which  he  was  the  owner 
at  the  time  such  enactments  went  into  effect, 
they  are  beyond  the  police  power  of  the  mu- 
nicipalities and  are  invalid  and  inoperative. 
While  it  is  true,  as  claimed  by  counsel  for 
defendants  in  error,  that  the  ordinances  "do 
not  move  a  single  negro  or  a  single  white 
person  from  the  home  in  which  they  may  be 
living  at  the  time  of"  their  enactment,  it  is 
also  true  that  their  provisions  are  broad 
enough  to  prohibit  both  white  and  colored 
persons  who  own  but  do  not  occupy  property 
at  the  time  they  take  effect  from  thereafter, 
at  their  pleasure,  moving  into  and  personally 
occupying  and  enjoying  the  same.  It  is  this 
latter  result  which  we  think  the  ordinances 
cannot  lawfully  bring  about,  and  it  is  in  this 
respect,  and  in  this  only,  that  we  do  not 
concur  in  the  effect  of  the  opinion  of  the 
circuit  court  hereinafter  set  out  in  full. 

As  already  indicated,  the  particular  retro- 
spective effect  of  the  enactments  under  con- 
sideration which  we  have  condemned  is  not 
specifically  involved  in  the  judgments  before 
us.  We  have  dealt  with  this  feature  of  the 
ordinances,  however,  because  it  is  so  closely 
related  to  the  contention  that  they  must  be 
sustained  or  annulled  as  a  whole,  and  because 
all  the  questions  involved  are  of  such  general 
and  public  concern  as  that  we  deemed  it 
proper  to  express  fully  our  conclusions  upon 
the  whole  subject. 

In  a  written  opinion  in  case  No.  2,  the 
judge  of  the  Circuit  Court  of  Hanover  county 
has  fully  discussed  the  principles  involved  in 
these  cases,  except  in  so  far  as  that  opinion 
may  be  construed  to  hold  that  the  provisions 
of  these  ordinances  may  deny  to  persons  who 
have  acquired  title  to  real  estate  prior  to  the 
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enactment  of  the  ordinances  [700]  the  right 
thereafter  personally  to  enjoy  and  occupy  the 
same. 

In  addition  to  the  authorities  referred  to 
by  the  judge  of  the  Circuit  Court  of  Hanover 
county,  we  will  add  at  the  foot  of  his  opinion 
a  reference  to  certain  other  authorities  which 
in  our  opinion  tend  to  elucidate  the  impor- 
tant questions  involved  and  to  sustain  the 
judgments  under  review. 

The  opinion  is  as  follows: 

''This  case,  which  is  a  prosecution  against 
John  Coleman  for 'the  violation  of  an  ordi- 
nance, passed  by  the  town  council  of  Ashland, 
on  the  12th  day  of  September,  1911,  entitled 
an  ordinance  'to  secure  for  white  and  colored 
people,  respectively,  the  separate  location  of 
residences  for  each  race,'  involves  the  validity 
of  said  ordinance,  and  was  submitted  to  the 
court  for  decision,  by  agreement  of  parties, 
without  the  intervention  of  a  jury,  and,  upon 
an  agreed  statement  of  facts  as  follows : 

"  *It  is  agreed  by  counsel  for  both  parties 
that  the  ordinance  under  which  this  prosecu- 
tion is  had  was  ordained  on  the  12th  day  of 
September,  1911,  which  ordinance  is  hereby 
made  a  part  of  this  agreed  statement  of  facts ; 
that  subsequent  to  said  date,  the  defendant, 
John  Coleman,  purchased  a  certain  residence 
property  on  Clay  street,  in  the  town  of  Ash- 
land; that  on  said  12th  day  of  September 
and  ever  since  there  were  and  are  more 
houses  on  Clay  street  occupied  as  residences 
by  white  people  than  by  colored  people;  that 
said  defendant  is  a  colored  man  and  that, 
subsequent  to  his  purchase  aforesaid  he  moved 
into  said  property  and  occupied  the  same  as 
a  residence  and  has  continued  so  to  do.  It  is 
also  agreed,  subject  to  exception  as  to  admis^ 
sibility,  that  at  the  time  of  the  purchase 
aforesaid,  the  said  property  was  in  the  pos- 
session of  a  colored  tenant,  who  has  continued 
to  occupy  said  premises  as  a  residence  as  a 
monthlv  tenant.' 

[701]  "(Section  1)  of  the  ordinance  makes 
it  unlawful  for  any  white  person  to  occupy 
as  a  residence  any  house  upon  any  street,  or 
alley,  between  two  adjacent  streets  6n  which 
a  greater  number  of  houses  are  occupied  as 
residences  by  colored  people  than  are  occu- 
pied as  residences  by  white  people. 

"(Section  2)  makes  it  unlawful  for  any 
colored  person  to  occupy  as  a  residence  any 
house  upon  any  street  or  alley  between  two 
adjacent  streets  on  which  a  greater  number 
of  houses  are  occupied  as  residences  by  white 
people  than  by  colored  people. 

"(Section  4)  limits  the  application  of  the 
ordinance  prospectively  only. 

"(Section  5)  provides  for  the  imposition 
of  a  fine  for  the  violation  of  the  ordinance, 
and,  in  the  discretion  of  the  mayor,  a  jail 
sentence,  in  addition,  of  not  less  than  thirty 
nor  more  than  ninety  days. 


"After  the  passage  of  the  ordinance,  the 
defendant,  John  Coleman,  a  colored  man,  ac- 
quired by  purchase,  and  undertook  to  occupy 
as  a  residence,  a  certain  house  upon  Clay 
street,  which,  at  that  time,  had  a  greater 
number  of  houses  occupied  by  white  persons 
than  by  colored  persons.  A  warrant  was 
thereupon  sworn  out  against  the  defendant, 
who  was  tried  before  the  mayor  of  Ashland, 
convicted  of  having  violated  the  ordinance, 
and  fined.  Coleman,  thereupon,  took  an  ap- 
peal, and  is  relying  for  his  defense  upon  the 
alleged  invalidity  of  the  ordinance  in  ques- 
tion. 

"As  I  view  this  case,  it  is  necessary  to  con- 
sider and  determine  four  questions: 

''First:  Did  the  town  council  of  Ashland 
have  authority  to  pass  such  an  ordinance  in 
exercise  of  the  police  power? 

"Second:  If  so,  did  it,  in  violation  of  law, 
delegate  such  authority  to  residents  upon,  or 
lot  owners  on,  any  street  or  block? 

[702]  '*Third:  Is  the  ordinance  a  reason- 
able exercise  of  the  police  power? 

"Fourth:  Is  it  in  violation  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States? 

I. 

The  Authority  of  the  Council  to  Pas9  Such 
aai  Ordinaaice  ^n  the  Exerdae  of  the  Police 
Power. 

"A  municipal  corporation  possesses,  and 
can  exercise  the  following  powers  and  no 
others:  1st.  Those  granted  in  express  words; 
2d.  Those  necessarily  implied,  or  necessarily 
incident  to  the  power  expressly  granted;  3rd. 
Those  absolutely  essential  to  the  declared  ob- 
ject and  purpose  of  the  corporation,  not  sim- 
ply convenient,  but  indispensable.  Treadway 
V.  Schnauber,  1  Dak.  227,  46  N.  W.  464; 
Vincent  v.  Nantucket,  12  Cush.  (Mass.)  103; 
Clark  V.  Davenport,  14  la.  494;  Clark  v.  Des 
Moines,  19  la.  199,  87  Am.  Dec.  423;  Mintuni 
V.  Larue,  23  How.  (U.  S.)  435,  16  U.  S.  (L. 
ed.)  574;  Chillicothe  Bank  v.  Chillicothe,  7 
Ohio  31,  Pt.  2,  30  Am.  Dec.  185;  Collins  ▼. 
Hatch,  18  Ohio  523,  51  Am.  Dec.  465;  Sharp 
V.  Speir,  4  Hill  (N.  Y.)  76;  Richmond  v. 
Lynch,  106  Va.  324,  56  S.  E.  139.  It  is  fur- 
thermore true  that  any  fair,  reasonable  doubt, 
concerning  the  existence  of  power,  is  resolved 
by  the  courts  against  the  corporation,  and  the 
power  is  denied.     (Same  authorities.) 

"It  is  conceded  in  the  argument  that  the 
charter  of  the  town  of  Ashland  does  not  con- 
fer upon  the  town  council  authority  to  pass 
an  ordinance  providing  for  segregation  of  tlie 
races,  nor  does  it  confer  any  general  police 
power.  It  is,  however,  true  that  the  mu- 
nicipal corporations  in  Virginia  can  exercise 
not  only  those  powers  granted  by  their  char- 
ters,   but   they    can    exercise    those    powers 
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granted  to  them  by  general  statutes,  applying 
to  all  cities  and  towns  [703]  in  the  State, 
and  it  seems  to  follow  that  they  can,  under 
such  a  general  statute,  exercise:  1st.  Those 
powers  granted  in  express  words ;  2nd.  Those 
necessarily  implied,  etc.,  and  3rd.  Those  ab- 
solutely essential  to  the  declared  object, .  etc., 
of  the  corporation,  etc. 

"Section  1038  of  the  Code  of  1904  declares 
that  the  cities  and  towns  of  the  Common- 
wealth, among  other  powers  enumerated,  shall 
have  the  right  to  'preserve  the  peace  and  good 
order,  within  their  limits,  and  it  was  under 
authority  of  this  general  statute  that  the 
ordinance  in  question  was  passed.  The  town 
council  is  not  given  authority  in  express 
words,  either  by  its  charter,  or  by  the  general 
statute  above  referred  to  ( Sec.  1038 ) ,  to  pass 
an  ordinance  providing  for  the  separation  of 
the  races  so  far  as  residence  is  concerned. 
(There  is,  however,  a  general  statute,  passed 
some  six  months  after  the  passage  of  the  or- 
dinance, which  confers  the  express  authority 
upon  all  the  cities  and  towns  of  the  State, 
and  provides  for  separate  residential  districts 
for  white  and  colored  people,  upon  certain 
conditions.  Acts  1912,  page  330.  But  the 
passage  of  this  subsequent  statute  does  not 
preclude  the  existence  of  the  power  hitherto, 
as  is  often  evidenced  by  statutory  enactment 
of  the  pre-existing  common  laws. )  Therefore, 
at  the  time  of  the  passage  of  the  ordinance, 
the  town  council  of  Ashland  had  no  author- 
ity, in  express  words,  to  pass  such  an  ordi- 
nance. It  did  have,  however,  under  section 
1038  of  the  Code,  express  authority  to  pre- 
serve the  peace  and  good  order  within  its 
limits,  and  therefore,  impliedly,  to  pass  an 
ordinance  necessarily  incident  to  the  power 
expressly  granted.  Therefore  (independent- 
ly of  any  objections  raised  tp  the  ordinance, 
which  will  be  considered  hereafter),  if  this 
ordinance  tended  to  promote  peace  and  good 
order  within  the  town  of  Ashland,  it  was 
within  the  implied  and  incidental  powers  of 
the  town  of  Ashland  to  pass  the  ordinance, 
under  the  exercise  of  the  police  power  con- 
ferred upon  it  by  section  [704]  1038  of  the 
Code  of  1904.  For  the  distinction  as  to  the 
powers  referred  to  see:  Lake  View  v.  Tate, 
130  111.  247,  22  N.  E.  791,  6  L.R.A.  269;  1 
Dillon  Mun.  Corp.  sees.  319,  328,  and  aur 
thorities  cited. 

"Police  power  is  defined  in  8  Cyc.  863,  as 
'The  name  given  to  that  inherent  sovereignty 
which  is  the  right  and  duty  of  the  govern- 
ment, or  its  agents,  to  exercise  whatever  pub- 
lic policy  in  a  broad  sense  demands,  for  the 
benefit  of  society  at  large,  regulations  to 
guard  its  morals,  safety,  health,  order,  or  to 
injsure  in  any  respect  such  economic  condi- 
tions as  an  advancing  civilization  of  a  higher 
complex  character  requires.' 

"Chief  Justice  Shaw,  in  Com.  v.  Alger,  7 
Gush.    (Mass.)    85,   declared:      'It   is   much 


easier  to  preserve  and  realize  the  existence 
and  sources  of  this  power  than  to  mark  its 
boundaries,  or  to  prescribe  limits  to  its  ex- 
ercise;' and  in  Com.  v.  Bearse,  132  Mass.  542, 
42  Am.  Rep.  450,  it  is  said,  'No  exposition 
has  been  given  of  this  power  more  thorough 
and  satisfactory  or  more  often  quoted  with 
approval,  than  that  of  Chief  Justice  Shaw.* 

"In  Champer  v.  Greencastle,  138  Ind.  339, 
35  N.  E.  14,  24  L.R.A.  768,  46  Am.  St.  Rep. 
390,  it  is  stated  'that  police  power  of  the 
State,  so  far,  has  not  received  a  full  and 
complete  definition.  It  may  be  said,  how- 
ever, to  be  the  right  of  the  State,  or  State 
functionary,  to  prescribe  regulations  for  the 
good  order,  peace,  health,  protection,  comfort, 
convenience  and  morals  of  the  community, 
which  do  not  encroach  on  a  like  power  vested 
in  Congress  by  the  Federal  Constitution,  or 
which  do  not  violate  any  of  the  provisions  of 
the  organic  law.' 

"It  is  defined  in  Rochester  v.  West,  29  App. 
Div.  125,  61  N.  Y.  S.  482,  as  'a  power  which 
inheres  in  the  State,  and  in  each  political 
division  thereof,  to  protect  by  such  restraints 
and  regulations  as  are  reasonable  and  [705] 
proper,  the  lives,  health,  comfort  and  prop- 
erty of  its  citizens.' 

"As  before  observed,  the  ordinance  imder 
consideration  was  passed  on  the  12th  day  of 
September,  1911,  and  the  following  March 
(1912),  the  legislature  of  Virginia  solemnly 
declared  that  the  residences  of  white  and  col- 
ored citi^ns  in  close  proximity  to  one  an- 
other in  the  cities  and  towns  throughout  the 
State  endangered  the  preservation  of  public 
morals,  public  health,  and  public  order,  and 
they  proceeded  to  empower  the  cities  and 
towns  of  the  State  to  pass  ordinances  pro- 
viding for  separation  of  the  races  within  their 
limits.  Acts  1912,  page  330.  It  is  manifest 
that,  if  this  condition  existed  in  March,  1912, 
it  existed  also  in  September,  1911,  and  that 
if  the  town  of  Ashland  had  authority  under 
its  charter,  or  general  law,  or  impliedly,  in 
September,  1911,  to  pass  ordinances  in  the 
exercise  of  police  power,  to  remedy  this  evil, 
it  was  the  duty  of  the  council  to  do  so.  The 
law-making  power  is  the  sole  judge  of  when, 
if  at  all,  it  will  enact  public  laws.  Toledo, 
etc.  R.  Co.  V.  Jacksonville,  67  111.  37,  16  Am, 
Rep.  611;  Miller  v.  Fitchburg,  180  Mass.  32, 
61  N.  E.  277,  and  the  full  measure  of  dis- 
cretion is  conceded  to  the  legislative  body  of 
the  municipality  as  of  the  State.  Knapp, 
etc.  Co.  V.  St.  Louis,  156  Mo.  343,  56  S.  VV. 
1102. 

"Consequently,  when  the  legislature  de- 
clared that  a  condition  existed,  in  the  early 
part  of  1912,  which  endangered  the  'public 
order,*  it  would  seem  to  follow  that  the  town 
of  Ashland,  in  the  latter  part  of  1911,  was 
acting  clearly  within  its  powers,  when  it 
undertook  to  preserve  good  order  within  its 
confines  by  the  passage  of  this  ordinance. 
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"The  fact  that  the  town  realized  the  grave 
danger  liable  to  ensue,  and  which  had  re- 
sulted, as  evidenced  by  the  passage  of  various 
acts  of  the  General  Assembly,  providing  for 
separate  coaches  on  trains,  separate  waiting 
rooms  at  stations,  [706]  separate  schools, 
etc.,  from  too  close  association  of  the  races, 
and  took  action  in  advance  of  that  of  the 
legislature  along  the  same  lines,  is  no  argu- 
ment against  its  power  to  pass  the  ordinance. 

"I  think,  therefore,  there  can  be  no  doubt 
as  to  the  power  of  the  council  of  the  town 
of  Ashland,  under  the  general  grant  of  power 
conferred  by  section  1038  of  the  Code  of  1904, 
as  well  as  under  its  incidental  powers  as  a 
municipal  corporation,  to  pass  the  ordinance 
in  question,  provided  it  is  not  objectionable 
on  other  grounds. 

Did  the  Town  Council  of  Ashland  Delegate 
Their  Authority  to  Residents  aaid  Lot  Oicn- 
ers  on  the  Various  Streets  aaid  Blocks,  Etc. 

"It  is  true  that,  so  far  as  the  functions 
of  a  municipal  corporation  are  legislative, 
they  rest  in  the  discretion  and  judgment  of 
the  municipal  body  intrusted  with  them,  and 
that  body  cannot  refer  the  exercise  of  the 
power  to  the  discretion  and  judgment  of 
its  subordinates,  or  any  other  authority. 
Cooley's  Const.  Lira.  (7th  ed.)  293;  Mc-. 
Crowell  v.  Bristol,  89  Va.  652,  16  S.  E.  867, 
20  L.R.A.  653.  There  is,  however,  no  delega- 
tion of  authority  by  the  town  council  of  Ash- 
land in  the  ordinance  under  consideration. 
In  this  case  the  operation  of  the  ordinance 
does  not  depend  upon  the  subsequent  action, 
or  consent,  of  any  one,  but  immediately  upon 
its  passage  it  becomes  effective  prohibiting 
the  establishment  of  residences,  in  the  future, 
upon  any  given  street,  or  block,  by  white, 
or  colored,  people  not  upon  the  consent,  or 
by  action  of  a  majority  of  the  residents  of 
such  block,  or  street,  but  by  the  fact  as  to 
whether  a  majority  of  residents  of  such  block, 
or  street,  are  white  or  colored.  [707]  What 
authority  have  such  residents  in  the  prem- 
ises?   Absolutely  none. 

"A  number  of  cases  were  cited  by  the 
learned  counsel  for  the  defendant  where  the 
delegation  of  authority  was  plain.  In  the 
case  of  Chicago  v.  Tlie  Gunning  System,  114 
111.  App.  377,  the  city  council  passed  an  ordi- 
nance regarding  the  erection  of  billboards 
along  pleasure  drives  and  boulevards,  as  fol- 
lows: 'No  such  sign  or  billboard  shall  be 
erected  upon  or  along  any  boulevard  or  pleas- 
ure drive  or  in  any  street  where  three- 
quarters  of  the  buildings  in  such  street  are 
devoted  to  residence  purposes  only,  unless  the 
person  or  persons  desiring  to  erect  such  si^ 
or  billboard  sJiall  fvrst  have  secured  the  con- 
sent,  in  writing,  of  three-quarters  of  the  resi- 


dents and  property  owners  on  both  sides  of 
the  street^  etc.  The  ordinance  was  declared 
invalid,  among  other  reasons,  because  the 
operation  of  the  ordinance  was  dependent  en- 
tirely upon  the  subsequent  action  or  will  of 
.the  land  owners  and  residents. 

"But  in  Chicago  v.  Stratton,  162  111.  494, 
44  N.  E.  853,  35  L.R.A.  84,  53  Am.  St.  Rep. 
325,  an  ordinance,  which  provided  that  *It 
shall  be  unlawful  for  any  person  to  locate, 
build,  construct,  or  keep  in  any  block  in 
which  two-thirds  of  the  buildings  are  devoted 
exclusively  to  residence  purposes,  a  livery, 
boarding,  or  sales  stable,  etc.,  within  200  feet 
of  such  residence  on  either  side  of  the  street, 
unless  the  owners  of  a  majority  of  the  Iota 
in  such  block,  etc.,  consent  in  writing,  etc.* 
was  declared  valid  by  the  same  court  which 
decided  Chicago  v.  The  Gunning  System, 
supra,  the  court  holding  that  in  the  case  of 
Chicago  V.  Stratton  the  ordinance  was  not  a 
delegation  of  legislative  power  to  property 
owners,  but  that  it  provided  for  a  contin- 
gency upon  the  happening  of  which  the  ordi- 
nance will  be  inoperative  in  certain  localities. 
To  the  same  effect,  see  also  Bull  v.  Read,  13 
Grat.  (Va.)  78;  The  Aurora  v.  U.  S.  7 
Cranch.  382,  3  U.  S.  (L.  ed.)  [708]  378.  It 
needs  no  argument  to  demonstrate  that  if 
there  was  no  delegation  of  authority  in  these 
cases  there  is  none  in  the  case  at  bar,  and 
it  is  so  held. 

III. 

Is  the  Ordinance  a  Reasonable  Exercise  of  the 

Police  Power? 

"Where  the  legislature,  in  terms,  confers 
upon  a  municipal  corporation  the  po'^^er  to 
pass  ordinances  of  a  specific  and  defined  char- 
acter, if  the  power  thus  delegated  be  not  in 
conflict  with  the  Constitution,  an  ordinance 
passed  pursuant  thereto  cannot  be  impeached 
because  it  would  have  been  regarded  as  un- 
reasonable if  it  had  been  passed  under  the 
incidental  power  of  the  corporation,  or  under 
a  grant  of  power  general  in  its  nature.  In 
other  words,  what  the  legislature  distinctly 
says  may  be  done  cannot  be  set  aside  by  the 
courts  because  they  may  deem  it  unreason- 
able, or  against  sound  policy.  But  where  the 
power  to  legislate  in  a  given  subject  is  con- 
ferred, and  the  mode  of  its  exercise  is  not 
prescribed,  then  the  ordinance  passed  in  pur- 
suance thereof  must  be  a  reasonable  exercise 
of  the  power,  or  it  will  be  pronounced  invalid. 
1  Dillon  Mun.  Corp.  sees.  319,  328,  and  au- 
thorities cited. 

"It  has  been  shown  above  that  if  the  town 
council  of  Ashland  had  authority  to  pass  the 
segregation  ordinance  under  consideration  in 
September,  1911,  it  derived  such  authority 
from  section  1038  of  the  Code,  which  is  a 
grant  of  power  general  in  its  nature,  or  it  is 
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an  incidental  power  of  the  mumcipaHty, 
Therefore,  the  ordinance  must  be  a  reasonable 
exercise  of  the  power  conferred. 

"Whether  a  particular  ordinance  is  unrea- 
sonable, and  therefore  void,  is  a  question  for 
the  court,  but  in  determining  it  the  court 
will  have  regard  to  all  the  circumstances 
[709]  of  the  city  and  the  objects  sought  to 
be  attained*  and  the  necessity  which  exists 
for  the  ordinance.  1  Dillon  Mun.  Corp.  sec. 
327;  Toledo^  etc.  R.  Co.  v.  Jacksonville,  67 
111.  37,  16  Am.  Rep.  611;  Miller  v.  Fitchburg, 
180  Mass.  32,  61  N.  E.  277. 

"The  central  idea  of  the  ordinance  under 
consideration  seems  very  manifest.  It  is  to 
prevent  too  close  association  of  tlie  races, 
which  ansociation  results,  or  tends  to  result, 
in  breaches  of  peace,  immorality  and  danger 
to  the  health.  The  history  of  legislation  on 
this  subject  heretofore  adverted  to,  as  well 
as  the  phrateology  of  the  ordinance  itself, 
confirm  this  view.  The  attainment  of  the 
objects  .in  view  is  one  much  to  be  desired, 
and  if  the  ordinance  is  not  necessarily  oppres- 
sive or  unreasonable,  it  is  the  duty  of  the 
court  to  hold  it  valid,  provided  it  does  not 
conflict  with  the  limitations  placed  upon  leg' 
islative  bodies  by  the  Constitution  of  Vir- 
ginia, or  tliat  of  the  United  States  (which 
proposition  will  be  considered  later).  An 
analysis  of  the  ordinance,  in  the  light  of  the 
facts  agreed  upon,  should  determine  this 
question.  Thu  ordinance  is  prospective  in  its 
application.  It  does  not  aifect  rental  con- 
tracts existing  at  the  time  of  its  passage. 
It  does  not  divest  any  person  of  his  property, 
or  rights  therein,  at  the  time  of  the  passage 
of  the  ordinance.  Any  white  person  owning 
property  and  occupying  it  in  a  street,  or 
block,  at  the  passage  of  the  ordinance,  known 
after  the  passage  of  the  ordinance  as  a  col- 
ored block,  is  not  affected  by  the  ordinance 
either  as  to  his  ownership,  or  oeeupaney,  but 
lie  may,  if  he  wills,  continue  to  own  and 
occupy  his  property  as  before  its  pa*<3sage. 
The  same  thing  applies  to  colored  persons, 
under  like  circumstances.  Under  the  ordi- 
nance, cither  colored  or  white  persona  may, 
after  the  paj«s«ge  of  the  ordinance,  purchase 
and  hold  property  wherever  they  may  desire 
within  the  corporate  limits.  The  only  right 
affected  by  the  ordinance  is  the  right  to  oc- 
cupy houses  [710]  in  certain  streets,  or 
blocks,  as  residences,  and  this  regulation  of 
the  use  of  property  applies  without  discrimi- 
nation to  all  white  and  colored  persons  alike 
within  the  town  of  Ashland. 

*'It  would  seem  that,  if  a  municipal  corpo- 
ration has  authority  to  provide  for  separa- 
tion of  the  races  within  its  limits,  no  more 
reasonable,  or  less  oppressive,  ordinance  could 
be  devised  than  the  one  under  consideration. 

"In  Polglaise  v.  Com.  114  Va.  850,  at  p. 
S60,  76  S.  K.  at  p.  900,  a  case  in  which  the 
Ann.  Crs.  1917D — 71. 
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question  of  the  reasonableness  of  a  resolution 
of  the  board  of  supervisors  of  the  county  of 
Spotsylvania,  looking  tQ  the  protection  of  th(j 
improved  roads  of  the  county,  passed  under 
the  police  power  of  the  county,  was  raised, 
Cardwell)  J.,  said:  *The  General  Assembly 
is  a  co-ordinate  branch  of  the  State  govern- 
ment, and  .so  is  the  law-making  power  of 
municipal  corporations  within  their  pre- 
scribed limits.  It  is  no  more  competent  for 
the  judiciary  to  interfere  with  the  legislative 
acts  of  the  one  tlian  the  other.  Where,  there- 
fore, municipal  corporations  or  their  officers 
are  acting  within  well-recognized  powers,  or, 
exercising  discretionary  power,  the  courts  are 
wholly  unwarranted  in  interfering,  unless 
fraud  is  shown,  or  the  power  or  discretion  is 
being  manifestly  abused,  to  the  oppression 
of  the  citizen.  Wagner  v.  Bristol  Belt  Line 
Co.  108  Va.  594,  62  S.  E.  391,  25  L.R.A. 
(N.S.)  1278. 

"  *It  has  been  repeatedly  decided  by  this 
court,  and  well  recognized  by  text-writers  and 
in  the  decided  cases  in  otlier  jurisdictions, 
as  settled  law,  that  courts  can  interfere 
only  to  prevent  a  fraudulent  and  manifestly 
abusive  or  oppressive  exercise  of  the  powers 
conferred  upon  the  council  of  a  city  by  its 
charter  or  the  general  law,  since  the  discre- 
tion of  municipal  corporations,  within  the 
.sphere  of  their  powers,  is  as  wide  as  that 
possi^ssed  by  the  government  of  a  State. 
^^*agne^  v.  Bristol  Belt  Line  Co.  supra: 
Eisner  v.  [711]  Hawkins,  113  Va.  47,  73  S. 
E.  479,'  Ann.  Cas.  1913D  1278. 

"In  the  case  at  bar  there  is  no  evidence  of 
any  sort  whatever  appearing  in  the  record  to 
show  that  the  ordinance  complained  of  was 
unreasonable  or  unnecessary.  On  the  con- 
trary, the  court  would  take  judicial  notice 
of  the  fact  that  'the  •  preservation  of  public 
morals,  public  health  and  public  order  in  the 
cities  and  towns  of  this  State  is  endangered 
by  tlie  residence  of  white  and  colored  people 
in  close  proximity  to  one  another.'  Acts 
1912,  p.  330. 

*'Upon  the  facta  in  tliis  case,  John  Cole-, 
man,  a  colored  man,  in  spite  of  the  fact  that 
he  knew,  or  ought  to  have  known,  the  law, 
after  its  pastsage,  purchased  the  residence, 
and,  in  violation  of  the  ordinance,  occupied 
it.  If  the  ordinance  is  valid  in  other  re- 
spects, he  is  hardly  in  a  position-  now  to 
take  advantage  of  his  own  wrong,  upon  a 
plea  that  he  is  being  unreasonably  deprived 
of  the  use  of  his  property. 

"There  is  no  question  about  the  authority 
of  a  municipality  invested  by  its  charter  or 
by  general  statute  with  power  to  preserve  the 
peace  and  health,  to  restrict  the  use  of  pri- 
vate property  in  the  interest  of  the  public, 
provided  the  restriction  is  reasonable.  1 
Dillon  Mun.  Corp.  sec.  144  and  note;  Slaugb- 
terhou.se   Cases,   16  Wall,  62,  21   U.   S.    (L. 
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ed.)  404;  Taunton  v.  Taylor,  116  Mass.  264; 
Watertown  v.  Mayo,  109  Mass.  315,  12  Am. 
Rep.  694;  Brown  v.  Keener,  74  N.  C.  714; 
Pool  V.  Trcxler,  76  N.  C.  297 ;  Com.  v.  Alger, 
7  Cash.  (Mass.)  84;  Summerville  t.  Press- 
ley,  33  S.  C.  56,  11  S.  E.  545,  8  L.R.A.  854, 
26  Am.  St.  Rep.  659.  In  the  last  named 
case  an  ordinance  passed  by  the  town  coun- 
cil, in  the  exercise  of  police  power,  prohibited 
the  cultivation  for  agricultural  purposes  of 
more  than  one-eighth  of  an  acre  by  any  fam- 
ily or  household  within  the  corporation  limits 
except  for  flowers,  etc.,  was  held  valid  and 
declared  to  be  a  reasonable  exercise  of  the 
police  power.  Every  [712]  citizen  holds  his 
land  subservient  to  such  police  regulation  as 
the  legislature  in  its  wisdom  may  enact  for 
the  general  welfare.  Brown  v.  Keener,  supra; 
Pool  v.Trexler,  76  N.  C.  297. 

**  'Every  citizen  holds  his  property  subject 
to  the  proper  exercise  of  this  (police)  power 
either  by  the  State  legislature  directly,  or  by 
municipal  corporations  to  which  the  legisla- 
ture may  delegate  it.  Laws  and  ordinances 
relating  to  the  comfort,  health,  convenience, 
good  order  and  general  welfare  of  the  inhab- 
itants are  comprehensively  styled  "Police 
Laws  or  Regulations;''  and  it  is  well  settled 
that  laws  and  regulations  of  this  character, 
though  they  may  disturb  the  enjoyment  of 
individual  rights,  are  not  unconstitutitonal, 
though  no  provision  is  made  for  compcnsatioji 
for  such  disturbances.  They  do  not  appro- 
priate private  property  for  public  use,  but 
simply  regulate  its  use  and  enjoyment  by  the 
owner;  if  he  suffers  injury,  it  is  either  dam- 
mi'tn  absque  injuria,  or,  in  the  theory  of  the 
law,  he  is  compensated  for  it  by  sharing  in 
the  general  benefits  which  the  regulations  are 
intended  and  calculated  to  secure.  The  citi- 
zen owns  his  property  Absolutely,  it  is  true; 
it  cannot  be  taken  from  him  for  any  private 
use  whatever  without  his  consent,  nor  for 
any  public  use  without  compensation.  Still 
he  owns  it  subject  to  this  restriction,  namely, 
that  it  must  be  so  used  as  not  to  injure 
others,  and  that  the  sovereign  authority  may, 
by  police  regulations,  so  direct  the  use  of  it 
that  it  shall  not  prove  pernicious  to  his 
neighbors,  or  the  citizens  generally.  Those 
regulations  rest  upon  the  maxim,  aalua  popuH 
ifuprema  est  lex.  This  power  to  restrain  a 
private  injurious  use  of  property  is  very 
different  from  the  right  of  eminent  domain. 
Tt  is  not  a  taking  of  private  property  for 
public  use,'  etc.  1  Dillon  Mun.  Corp.  (3rd 
ed.)   sec.  141. 

"In  the  great  leading  case  upon  the  subject 
of  Com.  V.  Alger,  7  Cush.  (Mass.)  85,  Chief 
Justice  Shaw  said:  'Riglits  [713]  of  prop- 
erty like  all  other  social  and  conventional 
rights  are  subject  to  such  reasonable  limita- 
tions in  their  enjoyment  as  shall  prevent 
them  from  being  injurious,  and  to  such  rea- 


sonable restraints  and  elections  established 
by  law  as  the  legislature,  under  the  govern- 
ing and  controlling  power  vested  in  them  by 
the  O)nstitution,  may  think  necessary  and 
expedient.  This  is  very  different  from  the 
right  of  eminent  domain,  the  right  of  a  gov- 
ernment to  take  and  appropriate  private 
property  to  public  use  whenever  the  public 
exigency  requires  it — which  can  be  done  only 
on  condition  of  providing  a  reasonable  com- 
pensation therefor.  The  power  we  allude  to- 
is  rather  the  public  power — the  power  vested 
in  the  legislature  by  the  Constitution  ta 
make,  ordain  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes  and 
ordinances,  either  with  penalties,  or  without, 
not  repugnant  to  the  Constitution  as  it  shalf 
judge  to  be  for  the  good  and  welfare  of  the 
Commonwealth,  and  of  the  subjects  of  the 
same.' 

"As  has  been  heretofore  said,  police  power 
extends  to  the  protection  of  the  lives,  limbs^ 
health,  comfort,  morals  and  quiet  of  all  per- 
sons, and  it  has  been  seen  that  in  promoting 
these  benefits  of  the  public,  any  reasonable 
restriction  may  be  placed  upon  the  use  of  pri- 
vate property,  and  that  such  restrictions  do 
not  constitute  condemnation  of  private  prop- 
erty for  public  use.  It  is  the  declared  policy 
of  this  State  that  close  association  of  the 
races  tends  to  breach  of  the  peace,  unsani- 
tary conditions,  discomfort,  immorality  and 
disquiet.  Hence  the  legislature  has  seen  fit 
to  confer  express  authority  upon  the  cities 
and  towns  of  the  Commonwealth  to  enact 
segregation  ordinances.  It  has  provided  for 
separate  coaches  on  the  railroads  of  the  State, 
and  separation  on  the  street  cars,  separate 
waiting  rooms  at  railroad  stations,  and  sepa- 
rate schools,  all  because  these  things  promote 
peace,  good  order,  health  and  morality. 

[714]  "In  view  of  all  this  there  appears  to 
be  nothing  unreasonable  in  placing  the  re- 
striction above  set  out  on  the  use  of  prop- 
erty to  the  same  end. 

IV. 

The  Fourteenth  Atnendmeimt, 

•*We  have  onlv  to  deal  with  the  first  sectioit 
of  this  amendment,  which  is  as  follows :  'All 
persons  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  there- 
of, are  citizens  of  the  United  States  and  of 
the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.' 

"It  will  thus  be  seen  that  the  amendment 
itself  draws  a  sharp  distinction  between  a 
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citizen  of  the  United  States  and  a  citizen  of 
a  State,  and  cJassifieB  the  privileges  of  citi- 
zens into  those  which  they  have  as  'citizens 
of  the  United  States'  and  those  which  they 
have  as  'citizens  of  the  State  wherein  they 
reside.'  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  4  U.  S.  (L.  ed.)  629;  Gibhons 
V.  Ogden,  9  Wheat.  203,  6  U.  S,  (L.  ed.)  23; 
New  York  v.  Miln,  11  Pet.  133,  9  U.  S.  (L. 
ed.)  648;  Scott  v.  Sandford,  19  How.  404, 
15  U.  S.  (L.  ed.)  691;  License  Tax  Cases,  5 
Wall.  471,  18  U.  S.  (L.  ed.)  497;  Paul  v. 
Virginia,  8  Wall.  180,  19  U.  S.  (L.  ed.)  357; 
The  Slaughterhouse  Cases,  16  Wall.  (U.  S.) 
36,  21  U.  S.  (L.  ed.)  394;  U.  S.  v.  Reese,  92 
U.  S.  214,  23  U.  S.  (L.  ed.)  663;  U.  S.  v. 
Cruikshank,  92  U.  S.  642,  23  U.  8.  (L.  ed.) 
588. 

"The  Constitution  forbids  the  abridging  of 
the  privileges  of  a  citizen  of  the  United 
States,  but  does  not  forbid  the  State  from 
abridging  the  privil^es  of  its  own  citizens. 

"The  rights  which  a  person  has  as  a  citizen 
of  the  United  States  are  those  which  the  Con- 
st ityt  ion  ffnd  laws  of  the  [715]  United 
States  confer  upon  a  citizen  as  a  citizen  of 
the  United  States.  For  instance,  a  man  is 
a  citizen  of  a  State  by  virtue  of  his  being 
resident  there;  but  if  he  moves  into  another 
State,  he  becomes  at  once  a  citizen  there  by 
opei-ation  of  the  Constitution  making  him  a 
citizen  there,  and  needs  no  special  naturaliza- 
tion which,  but  for  the  Constitution,  he  would 
need. 

"On  the  other  hand,  the  rights  and  privi- 
l^^s,  which  a  citizen  of  a  State  has  are  those 
which  pertain  to  him  as  a  member  of  society 
and  which  would  be  his  if  his  State  were 
not  a  member  of  the  Union.  Over  these  the 
States  have  the  usual  power  belonging  to 
government,  subject  to  the  proviso  that  they 
shall  not  deny  to  any  person  within  the 
jurisdiction  {i.  e.,  to  their  own  citizens,  the 
citizens  of  other  States,  or  aliens)  the  equal 
protection  of  the  laws.  These  powers  extend 
to  all  objects,  which,  in  the  ordinary  course 
of  affairs,  concern  the  lives,  liberties  (privi- 
leges), and  properties  of  people,  and  of  the 
internal  order,  improvement  and  prosperity 
of  the  State.  Federalist,  No.  45.  As  was 
said  by  Chief  Justice  Marshall  in  the  Dart- 
month  College  Case:  'The  framers  of  the 
Constitution  did  not  intend  to  restrain  the 
States  in  the  regulation  of  their  civil  insti- 
tutions, adopted  for  internal  government,  and 
the  instrument  they  have  given  us  is  not  to 
be  so  construed.'  If,  in  the  Slaughterhouse 
Cases,  the  privilege  of  butchering  animals 
WAS  of  the  class  belonging  to  persons  as  citi- 
zens of  the  State  of  Louisiana  and  not  be- 
longing to  them  as  citizens  of  the  United 
States,  it  is  difficult  to  see  why  the  right 
here  to  reside  where  one  chooses  is  not  a 
right  to  be  exercised  by  a  citizen  of  the  State 
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of  Virginia  and  not  as  a  citizen  of  the  United 
States. 

"Passing  now  to  the  second  part  of  the 
declarative  clause  of  the  amendment,  it  ia 
equally  clear  that  the  defendant  has  not  been 
deprived  of  his  life,  liberty,  or  property,  with- 
out [716]  due  process  of  law,  nor  do  I  under- 
stand he  is  making  any  such  contention. 

"The  third  part  of  this  clause  prohibits  tlie 
State  from  denying  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws, 
and  it  is  on  this  point  that  most,  if  not  all, 
of  the  cases  have  turned,  which  involve  so- 
called  discriminatory  legislation  as  respects 
the  races. 

"The  theory  on  which  such  legislation  is 
based  cannot  be  better  illustrated  than  by 
the  liberal  quotation  from  the  case  of  West 
Chester,  etc.  R.  Co.  v.  Miles,  reported  in  55 
Pa.  St.  209,  93  Am.  Dec.  744,  involving  the 
legality  of  a  separate  law  on  public  convey- 
ances. 'To  assert  separateness  is  not  to  de- 
clare inferiority  in  either  race.  It  is  not  to 
declare  one  a  slave  and  the  other  a  freeman. 
That  would  be  to  draw  the  illogical  sequence 
of  inferiority  from  difference  only.  It  is  sim- 
ply to  say  that,  following  the  order  of  Divine 
Providence,  human  authority  ought  not  to 
compel  these  widely  separated  races  to  inter- 
mix. The  right  of  each  to  be  free  from  so- 
cial contact  is  as  clear  as  to  be  free  from 
intermarriage.  The  former  may  bo  less  re- 
pulsive as  a  condition,  but  not  less  entitled 
to  protection  as  a  right.  When,  therefore, 
we  declare  a  right  to  maintain  separate  rela- 
tions as  far  as  is  reasonably  practicable,  but 
in  a  spirit  of  kindness  and  charity,  and  with 
due  regard  to  equality  of  rights,  it  is  not 
prejudice  or  caiste,  but  simply  to  suffer  men 
to  follow  the  law  of  l-aces  established  by  the 
Creator  himself,  and  not  to  compel  them  to 
intermix  contrary  to  their  instincts.' 
.  "In  Munn  v.  Illinois,  94  U.  S.  H3,  24  U. 
S.  (L.  ed.)  77,  0.  J.  Waite,  in  commenting 
upon  the  definition  of  police  powers  by  0.  J. 
Taney  in  the  License  Cases,  to  the  effect  that 
they  are  nothing  more  or  less  than  the  pow- 
ers of  government  inherent  in  every  sover- 
eignty— that  is  to  say,  the  power  to  govern 
men  and  things — said:  'Under  these  powers 
the  government  [717]  regulates  the  conduct 
of  its  citizens  one  towards  another,  and  the 
manner  in  which  each  shall  use  his  own 
property,  when  such  regulations  become  neces- 
sary for  the  public  good.' 

"In  the  well-considered  case  of  Barbier  v. 
Connolly,  113  U.  S.  27,  on  p.  31,  6  S.  Ct 
357,  on  p.  359,  28  U.  S.  (L.  ed.)  923,  there 
was  involved  the  validity  of  a  municipal  or- 
dinance prohibiting  from  washing  and  iron- 
ing in  public  laundries  and  wash-houses  with- 
in defined  limits,  from  ten  at  night  to  six  in 
the  morning.  Justice  Field  said:  'The  Four- 
teenth Amendment,  in  declaring  that  no  State 
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sliall  depTive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,  undoubtedly  in- 
tended, not  only  that  there  should  be  no  ar- 
bitrary deprivation  of  life  or  liberty,  or  ar- 
bitrary spoliation  of  property,  but  that  equal 
protection  and  security  should  be  given  to  all 
under  like  circumstances  in  the  enjoyment  of 
their  personal  and  civil  rights:  that  all  per- 
sons should  be  equally  entitled  to  pursue 
their  happiness  and  acquire  and  enjoy  prop- 
erty; that  they  should  have  all  access  to  the 
courts  of  the  country  for  the  protection  of 
their  persons  and  property,  and  prevention 
and  redress  of  wrongs,  and  the  enforcement 
of  contracts;  that  no  impediment  should  be 
interposed  to  the  pursuits  of  anyone  except 
as  applied  to  the  same  pursuits  by  others 
under  like  circumstances;  that  no  greater 
burdens  should  be  placed  upon  one  than  are 
laid  upon  others  in  the  same  calling  and  con- 
dition, and  that  in  the  administration  of 
criminal  justice  no  different  or  higher  pun- 
ishment should  be  imposed  upon  one  than 
such  as  is  prescribed  to  all  for  like  offences. 
But  neither  the  amendment — broad  and  com- 
prehensive as  it  is — nor  any  other  amend- 
ment, was  designed  to  interfere  with  the 
power' of  the  State,  sometimes  termed  its 
police  power,  to  prescribe  regulations  to  pro- 
mote the  health,  peace,  morals,  education 
[718]  and  good  order  of  the  people  and  to 
legislate  so  as  to  increase  the  industries  of 
the  State,  develop  its  resources  and  add  to 
its  wealth  and  prosperity.  From  the  very 
necessities  of  society,  legislation  of  a  special 
character,  having  these  objects  in  view,  must 
often  be  had  in  certain  districts,  such  as  for 
draining  marshes  and  irrigating  arid  plains. 
Special  burdens  are  often  necessary  for  gen- 
eral benefits — ^for  supplying  water,  prevent- 
ing flies,  lighting  districts,  cleaning  streets, 
opening  paries,  and  many  other  objects.  Reg- 
ulations for  these  purposes  may  press  with 
more  or  less  weight  upon  one  another,  but 
they  are  designed,  not  to  impose  unnecessary 
restrictions  upon  any  one,  but  to  promote, 
with  as  little  individual  inconvenience  as 
possible,  the  general  good.  Though,  in  many 
respects,  necessarily  special  in  their  charac- 
ter, tl^ey  do  not  furnish  just  ground  of  com- 
plaint if  they  operate  alike  upon  all  persons 
and  property  under  the  same  circumstances 
and  conditions.  Class  legislation,  discrimi- 
nating against  some  and  favoring  others,  is 
prohibited,  but  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its  appli- 
cation, if  within  the  sphere  of  its  operation 
it  affects  alike  all  persons  similarly  situated, 
is  not  within  the  amendment. 

"  In  the  execution  of  admitted  powers  nec- 
essary proceedings  are  often  required  which 
are  cumbersome,  dilatory  and  expensive,  yet, 


if  no  discrimination  against  any  one  be  made 
and  no  substantial  right  be  impaired  by  them 
they  are  not  obnoxious  to  any  constitutional 
objection.  The  inconvenience  arising  in  the 
administration  of  the  laws  from  this  cause 

are  matters  entirelv  for  the  consideration  of 

* 

the  State;  they  can  be  remedied  by  the  State. 
In  the  case  before  us,  the  provision  requiring 
certificates  from  the  health  officer  and  the 
board  of  fire  wardens  may,  in  some  instances, 
be  unnecessary,  and  the  changes  to  be  made 
to  meet  the  conditions  prescribed  may  be  bur- 
densome, but,  as  we  have  said,  this  is  a  mat- 
ter for  the  determination  of  the  [719] 
municipality  in  the  execution  of  its  police 
powers,  and  not  a  violation  of  any  substantial 
right  of  the  individual.' 

"In  Mugler  v.  Kansas,  123  U.  8.  623,  8 
Sup.  Ct.  273,  31  U.  S.  (L.  ed.)  206,  which 
was  the  prosecution  of  a  brewer  for  viola- 
tion of  a  statute  prohibiting  the  manufacture 
or  sale  of  liquor  and  passed  subsequent  to 
tlie  erection  and  operation  of  the  brewery, 
the  court  quoted  liberally  from  Barbier  v. 
Connolly,  and  then  proceeded  oil  p.  664  of 
123  U.  S.  on  p.  298  of  8  Sup.  Ct.  31  if.  S. 
(L.  ed.)  205,  to  say,  in  reply  to  the  conten- 
tion that  such  l^islation  oould  not  be  en- 
forced against  those  who,  at  the  time,  hap- 
pen to  own  property  the  chief  value  of  which 
consists  in  its  fitness  for  such  manufacturing 
purposes  unless  compensation  is  first  made 
for  the  diminution  in  value  of  their  property: 
'This  interpretation  of  the  Fourteenth 
Amendment  is  inadmissible.  It  cannot  be 
supposed  that  the  State  intended,  by  adopt- 
ing that  amendment,  to  impose  reetmints 
upon  the  exercise  of  their  powers  for  the 
protection  of  the  safety,  health,  or  morals 
of  the  community.' 

*'In  that  case,  it  will  be  noted,  that  alleged 
discriminatory  l^islation  was  enacted  after 
the  acquisition  by  tlie  defendant  of  thi^^ 
property,  which  was  especially  adapted  to 
the  use  to  which  it  was  then  being  put, 
while  in  the  ease  in  hand  the  defendant  de- 
liberately acquired  his  property  and  under- 
took to  use  it  in  an  unlawful  manner  after 
the  passage  of  the  ordinance. 

"In  Camfleld  v.  U.  S.  107  U.  S.  518,  17 
S.  Ct.  864,  42  U.  S.  (L.  ed.)  260,  the  court 
cited  with  approval  the  case  of  Hideout  v. 
Knox,  348  Mass.  868,  19  N.  E.  .390,  2  L.R.A. 
81,  12  Am.  St.  Rep.  560,  which  had  under 
review  a  Massachusetts  statute,  declaring 
that  any  fence  'unneoessarily  exceeding  six 
feet  in  height,  maliciously  erected  or  main- 
tained for  the  purpose  of  annoying  the  own- 
ers or  oceupants  of  adjoining  property/ 
should  be  deemed  a  private  nuisance  [720] 
for  which  any  person  injured  might  have  an 
action  of  tort.  The  Massachusetts  court  held 
the  statute  constitutional  with  reference  to 
fences    already    erected,   basing  its   decision 
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«m  the  lact,  tfcat  'Police  r^ulation  may 
TQgulate  the  use  of  property  in  ways  which 
greatly  diminish  its  value.'  The  United 
States  court,  by  way  of  comment,  said  on 
p.  524  of  167  U.  S.  on  p.  806  of  17  S.  Gt. 
42  U.  S.  (K  ed.)  260:  'Tlie  case  is  authori- 
ty for  the  proposition  that  the  police  power 
is  not  subject  to  any  definite  limitations,  but 
is  coextensive  with  the  necessities  of  -  the 
ciiKo  and  the  safeguard  of  the  public  interests. 
Apparently  the  principal  doubt  ent^'tained  by 
the  court  was  whether  the  maintenance  of  a 
private  fence  could  be  said  to  be  "injurious  to 
the  public  at  large,"  but  it  seems  to  have 
been  of  opinion  that  such  a  niiissnco  might 
give  rise  to  dispute  and  bickerings  prejudi- 
cial to  the  i>eace  and  good  order  of  the  com- 
munity.' 

''Mr.  Justice  Holim«  goes  still  further  in 
the  caae  of  Noble  State  Bank  v.  Haskell,  210 
U.  S.  104,  on  p.  Ill,  Ann.  Gas.  1912A  467, 
31  S.  Gt.  186,  on  p.  186,  55  U.  S.  (L.  ed.) 
112,  32  L.R.A.(N.S.)  1062,  and  after  citing 
Canifield  v.  U.  S.  with  approval,  declares: 
'It  nay  be  said  in  a  general  way  that  the 
police  power  extends  to  all  the  great  public 
neodsw  It  may  be  put  forth  in  aid  of  what  is 
sanctioned  by  usage,  or  held  by  the  prevailing 
mforaiity  and  strong  preponderant  opinion  to 
be  greatly  and  immediately  necessary  to  the 
public  welfare.' 

"In  Chicago,  etc.  R.  Go.  v.  McGuire,  219  U. 
S.  549,  31  6.  Ct.  259,  55  U.  B.  (L.  ed.)  328, 
involving  the  validity  of  an  Iowa  statute  im- 
porting a  liability  on  railway  corporations  for 
damages  occanoned  by  negligence  and  pro- 
viding that  no  contract  which  restricts  sudi 
liability  shall  be  legal  or  binding,  the  Su- 
preme Gburt  of  Iowa  held  the  statute  con- 
stittitional,  which  decision  was  affirmed  on 
appeal  to  the  United  States  court.  In  dis- 
cussing the  right  to  make  [721]  contracts. 
Justice  Hughes  said,  on  p.  568:  'It  is 
subject  also,  in  the  field  of  State  action,  to 
tlie  essentia]  authority  of  government  to 
maintain  peace  and  security  and  to  enact 
laws  for  the  promotion  of  the  health,  safety, 
morals  and  welfare  of  those  subject  to  its 
jurisdiction.'  Then,  after  citing  numerous 
and  various  cases  in  which  such  right  was 
denied,  the  distinguished  jurist  proceeded: 
'The  principle  involved  in  these  decisions  is 
that  where  the  legislative  action  is  arbi- 
trary and  has  no  reasonable  relation  to  a 
purpose  which  it  is  competent  for  govern- 
mental to  efTect,  the  legislature  transcends 
the  limits  of  its  power  in  interfering  with 
liberty  of  contract;  but  where  t-herc  is  rea- 
Honable  relation  to  an  object  within  the  gov- 
ernmental authority,  the  exercise  of  the  leg- 
islative discretion  is  not  subject  to  judicial 
review.  The  scope  of  judicial  inquiry  in  de- 
ciding the  question  of  power  is  not  to  be 
confused  with  the  scope  of  legislative  con- 
sideratioiie    in   dealing  with   the   matter   of 


poliey.  Whether  the  enactment  ia  wise  or 
unwise,  whether  it  is  based  on  sound  econom- 
ic theory,  whether  it  is  the  best  means  to 
achieve  the  desired  result,  whether,  in  short, 
the  legislative  discretion  within  its  prescribed 
limits  should  be  exercised  in  a  particular 
manner,  are  matters  for  tlie  judgment  of 
the  legislature,  and  the  earnest  conflict  of 
serious  opinion  does  not  suffice  to  bring  t^em 
within  the  range  of  judicial  cognizance.' 

"It  ia  apparent  from  theae  citations  that 
the  exercise  by  a  State  of  its  police  power 
is  not  prohibited  by  anything  contained  in 
tlie  Fourteenth  Amendment  so  long  as. such 
exercise  is  reasonable  and  not  merely  arbi- 
trarv.  As  was  well  aaid  in  Barbier  v.  Gon- 
nolly,  as  well  as  in  the  later '  decisions : 
'Though  in  nyany  respects,,  necessarily  special 
in  their  character,  tjiey  do  not  furnish  juflt 
ground  of  complaint  if  they  operate  alike 
upon  all  persons  and  property  under  the 
same  circumstances  and  conditions.  Glass 
legislation^  diaeriminating  against  some  and 
favoring  others,  is  [722]  prohibited,  but 
legislation  which,  in  carrying  out  a  public 
purpose,  is  limited  in  its  application,  if  with- 
in the  sphere  of  its  operation  it  affects  alike 
all  persons  similarly  situated,  ia  not  within 
the  amendment.' 

"If  the  ordinance  in  question  meets  this 
test,  it  is  valid  if  not  it  is  invalid.  Let  ns 
then  proceed  to  examine  the  ordinance  and 
apply  the  test. 

"It  will  be  noted  tliat  the  ordinance  is  ex- 
pressly declared  to  be  prospective  only  in  its 
application.  It  deals  with  conditions  as  they 
should  thereafter  arise,  and  does  not  seek  to 
■disturb  tiie  existing  occupancy  of  any  prop- 
erty. If  at  the  time  of  its  passage,  there 
were  white  and  colored  persons  residing  on 
the  same  street,  they  are  permitted  to  con- 
tinue such  residence.  By  its  first  section  it 
probibita  any  white  person  from  thereafter 
residing  upon  a  street  on  which  a  majority 
of  houses  were  then  occupied  by  colored  per- 
sons. Gould  anything  be  fairer,  or  more  im- 
partial, in  its  operation  than  this?  It  could 
make  no  difference  whether  an  offender 
against  the  ordinance  were  white  or  colored. 
In  either  event  the  same  penalty  is  prescribed 
for  its  violation.  It  can  be  truly  said  to 
operate  alike  on  all  persons  and  property 
under  the  same  circumstances  and  conditions 
and  to  affect  all  persons  similarly  situated, 
within  the  sphere  of  its  operation. 

"No  case  of  this  precise  character  has  been 
adjudicated,  and  yet  there  are  many  analo- 
gous cases  in  which  the  vaJidity  of  legisla- 
tion looking  to  the  separation  of  the  races 
has  been  vindicated  upon  this  very  ground 
of  public  policy. 

"Thus  in  Ex  p.  Kinney,  3  Hughes  9,  8  Va. 
L.  J.  370,  14  Fed.  Gas.  No.  7,825,  Judges 
Hughes  denied  a  wirit  of  habeas  corpus  to  a 
man  who  had  been  convicted  and  sentenced 
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for  violating  the  Virginia  statute  against 
mixed  marriages,  upon  the  ground  that 
auch  statute,  operating  as  it  did  alike  up- 
on both  races,  neither  abridged  the  privi- 
leges of  a  citizen  of  [723]  the  United  States 
nor  denied  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws. 

"In  1890  the  State  of  Louisiana  passed  a 
statute  providing  for  separate  railway  car- 
riages for  the  white  and  colored  races,  which 
was  under  review  in  Plessy  v.  Ferguson,  163 
U.  S.  637,  16  8.  Ct.  1138,  41  U.  S.  (L.  ed.) 
256.  The  court  held  that  the  enforced  sepa- 
ration of  the  races  as  applied  to  the  internal 
commerce  of  the  State,  neither  abridged  the 
privileges  or  immunities  of  the  colored  man, 
deprived  him  of  his  property  without  due 
process  of  law,  nor  denies  him  the  equal  pro- 
tection of  the  laws,  within  the  meaning  of 
the  Fourteenth  Amendment,  and  continued 
on  p.  550  of  163  U.  S.  on  p.  1143  of  16  S.  Ct. 
41  U.  S.  (L.  ed.)  256:  'So  far,  then,  as 
a  conflict  with  the  Fourteenth  Amendment  is 
concerned,  the  case  reduces  itself  to  the  ques- 
tion whether  the  statute  of  Louisiana  is  a 
reasonable  regulation,  and  with  respect  to ' 
this  there  must  necessarily  be  a  large  dis- 
cretion on  the  part  of  the  l^islature.  In 
determining  the  -question  of  reasonableness, 
it  is  at  liberty  to  act  with  reference  to  the 
established  usages,  customs  and  traditions 
of  the  people,  and  with  a  view  to  the  promo- 
tion of  their  comfort,  and  the  preservation 
of  the  public  peace  and  good  order.  Gauged 
by  tills  standard,  we  cannot  say  that  a  law 
which  authorizes  or  even  requires  the  sepa- 
ration of  the  two  races  in  public  conveyances 
is  unreasonable,  is  more  obnoxious  to  the 
Fourteenth  Amendment  than  the  acts  of  Con- 
gress requiring  separate  scho<^s  for  colored 
children  in  the  District  of  Columbia,  the 
constitutionality  of  whieh  does  not  seem  to 
have  been  questioned  or  the  corresponding 
acts  of  State  legislatures.  We  consider  the 
fallacy  of  the  plaintiff's  argument  to  con- 
sist in  the  assumption  that  the  enforced  sepa- 
ration of '  the  two  races  stamps'  the  colored 
race  with  a  badge  of  inferiority.  If  this  be 
so,  it  is  not  by  reason  of  anything  [724] 
found  in  the  act  but  solely  because  the  col- 
ored race  chooses  to  put  Uiat  construction 
upon  it.* 

"This  case  was  affirmed  in  Chesapeake,  etc. 
R.  Co.  V.  Kentucky,  179  U.  S.  388,  21  S.  Ct. 
101,  45  U.  S.  (L.  ed.)  244,  and  the  same 
doctrine  has  been  announced  in  numerous 
State  courts,  subject  only  to  the  qualifica- 
tion that  the  quality  of  the  accommodations 
must  be  equal. 

"Subsequent  to  the  decision  of  the  Plessy 
case,  the  question  came  before  the  United 
States  Supreme  Court  of  the  validity  of 
the  separate  school  law  In  the  case  of  Cum- 
ming  V.  Richmond  County  Board  of  Educa- 
tion, 176  U.  S.  528,  20  S.  Ct.  197,  44  U.  8. 


(L.  ed.)    86fi^  where  Juvtioe  Bsrlaa  Mid 

'We  may  add  that  while  all  adsiit  that  the 
benefits  and  burdens  of  public  taxation  must 
be  shared  by  citizens  without  discrimination 
against  any  class  on  account  of  their  race, 
the  education  of  the  people  in  schools  main- 
tained by  State  taxation  is  a  matter  belong- 
ing to  the  respective  States,  and  any  inter- 
ference on  the  part  of  Federal  authority  with 
the  management  of  such  schools  cannot  be 
justified  except  in  the  case  of  a  clear  and  un- 
mistakable disregard  of  rights  secured  by 
the  supreme  law  of  the  land.' 

*'In  conclusion,  I  would  quote  the  language 
of  the  court  An  State  v.  Roby,  142  Ind.  169, 
41  N.  £.  145,  33  L.R.A.  213,  51  Am.  St.  Rep. 
174:  'There  is  the  very  best  of  reasons  why 
doubts  should  be  resolved  in  favor  of  the 
validity  of  the  aet  of  the  legislature.  In 
case  of  doubt  there  might  be  a  mistake  in 
declaring  the  act  unconstitutional  by  the 
court.  To  declare  an  act  void  for  unconsti- 
tutionality, through  a  mistake  of  a  court  of 
last  resort,  would  have  the  effect,  not  only 
of  paralysing  one  of  the  coH>rdinate  depart- 
ments of  the  State  government,  but  it  would 
be  an  usurpation  of  power  by  the  court — a 
power  withheld  from  it  by  the  people  in  the 
Constitution.  The  dangerous  eonsequenoea 
liable  to  result  from  a  possible  mistake  de- 
claring [725]  an  act  of  the  legislature  void  for 
unconstitutionality  arc  sufficient,  alone,  to  in- 
spire the  judiciary  with  the  greatest  caution 
in  that  respect,  and  furnish  ample  justifica- 
tion for  the  ruling  that  no  statute  will  be 
declared  unconstitutional  unlets  its  conflict 
with  the  Constitution  is  beyond  reasonable 
doubt.' 

"An  ordinance,  properly  enacted,  has  all 
the  force  of  a  law  within  the  limits  of  the 
municipality.  New  Orleans  Water -Works  Co. 
v.  Louisiana  Sugar  Refining  Co.  125  U.  S.  18, 
8  S.  Ct.  741,  31  U.  S.  (L.  ed.)  607;  Walla 
Walla  v.  Walla  Walla  Water  Co.  172  U.  8.  1, 
19  S.  Ct.  77,  43  U.  S.  (L.  ed.)  341;  St.  Paul 
Gaslight  Co.  v.  St.  Paul,  181  U.  S.  142,  21 
S.  Ct.  575,  45  U.  S.  <L.  ed.)   788. 

"In  conclusion,  it  is  only  necessary  to  say 
that,  in  my  opinion,  the  town  council  of  Ash- 
land had  full  authority,  under  section  1038 
of  the  Code  of  1904,  to  pass  an  ordinance 
providing  for  separate  residences  for  white 
and  colored  people  within  its  limits;  that 
the  ordinance  passed  was  a  reasonable  exer- 
cise of  this  power;  and  that  it  does  not  con- 
flict with  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States. 

"The  ordinance  is,  therefore,  declared  val- 
id, and  the  conviction  of  the  defendant  by 
the  mayor  of  Ashland  is  sustained.'* 

Additional  authorities  for  the  following 
propositions: 

1.  That  the  councils  of  the  city  and  town 
had  power  to  enact  the  segregation  ordi- 
nances:    2  McQnillin  Mun.  Corp.  sec.  724,  p. 
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1570;  2  Dillon  Mun.  Corp.  eec.  600;  3  Mc- 
Quillin  Mun.  Corp.  sec.  895>  p.  1809;  Louis- 
ville, etc  R.  Co.  y.  Kentucky,  161  U.  S. 
(»77,  16  S.  Ct.  714,  40  U.  &  (L.  od.)  849; 
Eisner  v.  Hawkins,  113  V».  47,  73  S.  £.  479, 
Ann.  Cas.  1913D  1278. 

And  as  to  the  city  of  Richmond,  see,  also, 
<:ity  charter,  sees.  19,  19x,  20. 

2.  As  to  the  reasonableness  of  the  terms ' 
•of  the  ordinances:  McQuiUin  Mun.  Ordi- 
nances, sees.  186,  432;  McK^uillin  [726]  Mun. 
Corp.  sec  732;  Chiles  v.  Chesapeake,  etc.  B. 
€o.  218  U.  S.  71,  77,  30  S.  Ct.  667,  54  U.  S. 
^L.  ed.)  936,  20  Ann.  Cas.  980;  Schmiding- 
•er  V.  Chicago.  226  U.  S.  578,  33  S.  Ct.  182, 
:>7  U.  S.  (li.  ed.)  364,  Ann.  Cas.  1914B  284; 
Adams  v.  Milwaukee,  228  U.  S.  572,  581,  33 
«.  Ct.  610,  57  U.  S.  (L.  ed.)  971. 

3.  As  to  constitutionality  and  validity: 
Louisville,  etc.  R.  Co.  v.  Mississippi,  133  U. 
.S.  587,  10  S.  Ct.  348,  33  U.  S.  (L.  ed.)  784; 
Hall  V.  DeCuir,  95  U.  S.  485,  24  U.  S.  (L. 
«d.)  547;  Berea  College  v.  KentiMiky,  211 
V.  iS.  45,  29  8.  Ct.  33,  53  U.  &  (L.  ed.)  81; 
MeCabe  V;  Atchison,  etc.  B.  Co.  235  U.  S. 
151,  35  S.  Ct.  69,  59  U.  S.  (L.  ed.)  109. 

Segregation  ordinances,  more  or  less  simi- 
lar to  tliose  involved  in  the  instant  cases, 
liave  been  passed  upon  by  the  courts  of  last 
resort  in  Maryland,  North  Carolina,  Geor* 
•gia  and  Kentucky  in  the  following  cases,  not 
«ited  in  the  foregoing  opinion  or  list  of  au- 
thorities, to  wit:  State  v.  Gurry,  121  Md. 
^34,  88  Atl.  546,  47  L.R.A.(N.S.)  1087»  Ann. 
CaH.  1914B  957;  State  v.  Darnell,  166  N.  C. 
4100,  81  S.  £.  338,  51  L.R.A.<N.SO  332; 
(^ai-ey  v.  Atlanta,  143  Ga.  192,  84  S.  £.  456, 
L.K.A.1915D  684,  and  Harris  v.  Louisville, 
165  Ky.  659,  Ann.  Cas.  1017B  149,  177  S. 
W.  472.  In  each  of  the  first  three  of  these 
<*a8es  the*  particular  ordinance  involved  was 
4l<>clared  invalid,  and  in  the  last  one  its  va- 
lidity was  upheld.  The  Maryland  and  Geor- 
gia cases,  as  we  conceive,  support  the  con- 
clusion here  readied.  All  four  of  these  cases 
are  reviewed,  as  are  a  number  of  otlier  per- 
tinent authorities,  in  a  recent  comprehensive 
article  on  '^Segregation  Ordinances,"  by  the 
associate  editor  of  the  Virginia  Law  Regis- 
ter. 1  Va.  L.  Reg.  (N.  S.)  pp.  330-356. 

In  conclusion,  the  writer  of  the  above  ar- 
ticle, in  part,  aptly  observes:  "Segregation 
ordinances  which  are  intended  to  operate  as 
bona  fide  r^ulations,  are  reasonably  neces- 
sary for  that  purpose,  operate  reasonably, 
and  [727]  do  not  unduly  interfere  with  pri- 
vate rights,  are  constitutional. 

*'The  bona  fides  of  these  ordinances  cannot 
be  made  a  serious  question  in  law  or  econo- 
my. The  different  cities  have  striven  to  do 
a  public  good,  and  have  not  been  actuated 
merely  by  race  prejudice.  The  truth  is  these 
ordinances  are  a  natural  outgrowth  of  exist- 
ing conditions  and  are  in  the  most  instances 
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intended  to  preserve  such  conditions  by  pre- 
serving present  separate  residences  and  pre- 
venting one  race  from  encroaching  upon  the 
other.  The  ordinances  are  Intended  to  pro- 
tect each  race  from  harm  from  the  other." 

Keith,  P.,  dissents. 

Judjg^ents  affirmed. 

HOTB. 

It  is  held  in  the  reported  case  that  a  segre- 
gation ordinance  whereby  white  and  colored 
persons  are  prohibited  from  residing  in  the 
same  block  is  valid  if  it  is  prospective  in  its 
operation  and  does  not  attempt  to  disturb 
existing  property  rights.  The  validity  of  a 
segregation  of  the  races  in  different  residen- 
tial districts  is  discussed  in  the  note  to  State 
V.  Gurry,  Ann.  Cas.  1915B  957.  And  see 
Care}'  y.  Atlanta,  Ann.  Cas.  1916E  1131. 
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California  Supreme  Court — February  8,  1916. 
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Mvnleipal  Oor^omtioas  «>  ToU^m  Pow- 
er •*  Ber«lati«B  of  Pviimto  Okarity, 

The  occupation  of  soliciting  contributionK 
for  charitable  purposes  may  he  regulated  by 
laws  or  ordinances  providing  for  reasonablt> 
supervision  of  the  persons  engaged,  and  for 
the  application  or  use  of  the  contributions 
received  to  the  purposes  intended,  to  prevent 
unscrupulous  persons  from  obtaining  money 
or  other  things  under  the  pretense  that  thc>' 
are  to  be  applied  to  charity^  to  prevent  the 
wrongful  diversion  of  such  funds  to  other 
uses,  and  to  secure  them  against  waste. 

[See  note  at  end  of  this  case*] 


City  ordinances  creating  a  Municipal  Char- 
ities Commission  and  prohibiting  begging  in 
the  public  streets,  while  regulating  the  so- 
liciting of  contributions  for  charitable  pur- 
port's, the  last  of  which  gave  the  commission 
arbitrary  power  to  forbid  any  person  from 
soliciting  for  charity  regardless  of  his  per- 
sonal worth  or  fitness,  not  establishing  any 
standard  of  character  by  which  the  corami»- 
sion  should  be  guided  in  giving  permits, 
merely  requiring  that  it  should  find  that  the 
*'object  of  said  solicitation  is  worthy  and  meri- 
torious," are  unconstitutional  so  far  as  giving 
such  arbitrary  power,  and  in  portions  im- 
posing a  penalty  upon  any  one  soliciting 
c6ntrihutions  for  charitable  purposes  without 
a  permit  and  prohibiting  the  sale  of  any 
goods  donated  to  charity  without  the  solicitor 
first  having  obtained  a  similar  permit. 

[See  note  at  end  of  tliis  case.] 
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Original,  application  for  writ  of  liabcas 
corpus.  William  J.  Dart,  petitioner,  and 
Chief  of  Police  of  Los  Angeles  et  al.,  re- 
spondents. The  facts  are  stated  in  the  opin- 
ion.   Applicant  dischabged  frok  custody. 

Oihson,  Dunn  d  Criitcher,  Edward  E.  Bacon 
and  William  A,  Bamhill  for  petitioner. 

Warren  L.  Williams,  Samuel  Barnes  Smith 
and  Andrew  J,  Copp,  Jr,  for  respondents. 

[47]  Henshaw,  J. — ^The  authorities  of  the 
city  of  Los  Angeles  adopted  two  ordinances. 
By  one  waA  created  a  Municipal  Charities 
Commission,  whose  powers  and  duties  were  de- 
tined.    Amongst  those  powers  and  duties  are : 

"{I),  To  investigate  all  charities  dependent 
upoR  public  appeal  or  general  solicitation  for 
support  and  to  indorse  such  of  them  as  meet 
actual  needs  of  the  community,  attain  a  rea- 
sonable [48]  standard  of  efficiency  and  are  so 
conducted  as  to  insure  the  public  of  the  wise 
use  of  the  funds." 

The  second  of  these  ordinances  prohibits 
^gS^^g  ^  the  public  streets  or  places  in  the' 
city,  and  regulates  the  scdieiting  of  alms  and 
contributions  for  charitable  purposes.    It  pro- 
vides as  follows: 

''Sec.  2.  It  shall  be  unlawful  for  any  per- 
son, firm,  corporation  or  association  to  solicit 
alms,  food,  clothing,  money  or  contributions 
within  the  City  of  Los  Angeles,  without  first 
securing  a  ptfrmit-so  to  do  from  the  MunicipAl 
Charities  Commission  of  said  city.  Provided, 
howerer,  that  the  provisions  of  this  section 
shall  not  apply  to  properly  accredited  so- 
licitors of  established  churches  of  said  city 
soliciting  for  purely  religious  purposes,  but 
it  shall  apply  to  the  various  institutional 
works  carried  on  by  said  churches  in  like 
manner  as  other  persons,  firms,  corporations 
and  associations.  The  permit  from  the  Chari- 
ties Commission  above  referred  to  shall  con- 
sist of  a  written  certificate  issued  by  the  said 
commission  certifying  that  the  object  of  said 
solicitation  is  worthy  and  meritorious  and 
authorizing  the  soliciting  of  gifts  and  dona- 
tions therefor;  said  permits  may  be  revoked 
by  said  Commission  at  any  time. 

''Sec.  3.  It  shall  be  unlawful  for  any  per- 
son to  solicit  or  collect  for  any  charitable 
or  philanthropic  organization,  without  first 
obtaining  a  written  permit  so  to  do  from  the 
Municipal  Charities  Commission;  said  per- 
mit shall  be  revocable  at  any  time  in  the 
discretion  of  said  Commission,  which  may 
idopt  such  regulations  regarding  the  solicit- 
ing and  collecting  of  funds  as  its  judgment 
may  dictate,  and  it  shall  be  obligatory  upon 
the  holders  of  such  permits  to  abide  by  such 
rules  and  r^uiations. 

*'Sec.  4.  It  shall  be  unlawful  for  any  per- 
son, firm,  corporation  or  association  to  give 
or  promote  any  entertainment,  fair,  bazaar  or 


benefit  in  the  name  of  charity  or  philanthropy, 
without  first  obtaining  a  written  permit  so 
to  do,  from  the  Municipal  Charities  Commis- 
sion, said  permit  to  be  revocable  at  any  time 
at  the  discretion  of  said  Commission. 

"Sec.  5.  It  shall  be  unlawful  for  any  per- 
son, firm,  corporation  or  association  to  solicit 
funds  within  the  City  of  Los  Angeles  for  any 
'  ethical,  evangelistic,  religious,  missionary  or 
charitable  purposes  without  having  first  ob- 
tained an  indorsement  certificate  from  the 
Municipal  Charities  Commission.  [49]  Provid- 
ed, however,  that  the  provisions  of  thi^ 
section  shall  not  apply  to  established  and 
recognized  churches  or  other  religious  or- 
ganizations in  the  City  of  Los  Angeles. 

"Sec.  6.  It  shall  be  unlawful  for  any  per- 
son, firm,  corporation  or  association  to  selK 
or  offer  for  sale,  any  clothing,  household 
goods,  or  other  goods,  wares  or  merchandise 
which  have  been  solicited  or  donated  for 
charity  or  philanthropy  without  first  obtain- 
ing a  written  permit  so  to  do  from  the  Muni- 
cipal Charities  Commission,  said  permit  to 
be  revocable  at  any  time  at  the  discretion  of 
said  Commission.*' 

Petitioner  M'as  arrested  under  two  criminal 
complaints  charging  violations  of  these  ordi- 
nances. By  the  first  of  these  complaints  he 
was  accused  of  soliciting  "alms,  food,  cloth- 
ing, money  and  contributions  .  .  .  without 
first  securing  or  having  a  permit  or  written 
certificate  so  to  do  from  the  Municipal  Chari- 
ties Commission."  By  the  second  of  theso 
complaints,  his  crime  was  in  "selling  and 
offering  for  sale  clothing,  household  good» 
and  other  goods,  Wares,  and  merchandise 
which  had  been  solicited  and  donated  for 
charity  and  philanthropy,  without  first  ob- 
taining or  having  a  written  permit  so  to  do 
from  the  Municipal  Charities  Obmmfssion.'' 

The  following  facts  appear  without  contro- 
versy: The  Salvation  Army  is  a  religious  or- 
ganization founded  on  and  belisving  in  the 
teachings  of  Christ.  It  has  been  established 
for  fifty  years.  It  has  its  churches  and  char- 
itable organizations  throughout  the  United 
States  and  other  countries.  Profoundly  im- 
pressed with  the  Founder's  sympathy  for  the 
poor  and  afflicted,  and  with  His  teachings 
that  **Now  abideth  faith,  hope  and  charity, 
these  three,  but  the  greatest  of  these  is  char- 
ity,** and,  ''Now,  the  end  of  the  command- 
ment is  charity  out  of  a  pure  heart,"  it  ha» 
made  its  special  field  of  religions  work  the 
relief  of  the  destitute  and  the  rescue  of  socie- 
ty's outcasts.  It  has  found  that  it  cannot 
lead  the  spirit  of  the  weary  and  heavy  bur- 
dened without  first  ministering  to  his  physi- 
cal necessities.  While  "man  does  not  live  by 
bread  only,**  he  cannot  live  at  all  without 
bread.  Therefore,  the  charitable  organiza- 
tions of  the  Salvation  Army  are  vital,  inte- 
gral parts  of  its  religious  life  and  work. 
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For  tweaty-fiTe.yean  it  has  prosecuted  its 
reli>iou8  and  oharitable  work  in  the  city  of 
Los  Angeles.  It  there  maintains  an  "Indus- 
trial Home"  where  men  out  of  employment 
are  given  food  and  lodging  witl^out  charge, 
but  are  required,  for  [50]  their  own  self- 
respect^  and  to  the  end  that  mere  professional 
beggary  be  not  fostered*  to  perform  such  la- 
bor as  is  within  their  power,  being  paid  the 
value  thereof.  It  maintains  a  "Ke^ue  Home 
and  Maternity  Hospital"  in  whicli,  witliout 
42harge,  food,  lodgings,  and  liospiial  service 
are  afforded  needy  married  women  and  unfor- 
tunate girls.  It  maintains  a  "Young  Wo- 
man s  Boarding  House/'  giving  for  an  ex- 
tremely luw  price  to  homeless  girls  and 
women  clean,  wholesome  food  and  lodging, 
and  helpful  moral  influences.  It  maintains 
four  other  hotels  and  lodging-housea  where  the 
destitute  are  housed  and  homed  free  of  charge, 
and  where  but  a  small  eharga  ia  es^aeted  from- 
those  able  to  pay.  An  average  of  twenty-; 
serpn  persons  per  night  are  given  shelter 
in  these  hotels  free  of  all  charge.  It  also 
maintains  nine  stores  where  second-hand 
clothing;  furniture,  rags,  paper,  and  junk  of 
various  kinds,  contributed 'by  the  charitable, 
are  sold  at  low  prices^  In  these  atoreei,  and 
in  the  renovatory  work  necessary  to  make 
many  oontributed  articles  salable,  employ- 
ment is  given  to  the  needy,  who  thus  becoime. 
self-sustaining  and  self-respecting.  In  the 
years  ol  its  labors  the  Salvation  An^y  haa 
acquired  properties-  of  much  value  in  Jjob 
Angeles,  all  of  which  are  used  for  one  or  an- 
other of  the  deaeribed  purposes.  It  has  alle* 
viated  sufferings  and  given  relief  and  em- 
ployment in  thousands  of  cases.  Its  books 
of  financial  account  are  and  always  have 
been  open  to  the  inspection  and  examinatioB- 
of  its  contributors^  and  no  one  of  those  con- 
tributors has  ever  voiced  any  complaint, 
touching  the  honesty  and  efficiency  of  the 
Army's  administrative  work* 

After  its  creation  the  Charities  Commission, 
claiming  the  power  so  to  do  under  tbe  afore- 
said ordinances,  on  or  about  tlie  si.\th  day  of 
October,  1013,  demanded  in  writing,  of  the 
Salvation  Army,  that  it  should,  as  a  condition 
precedent  to  obtaining  the  indorsement  or 
permit  of  the  commission  for  carrying  on  or 
soliciting  contributions  for  any  of  its  above- 
described  charitable  work  in  said  city,  be 
governed  by  a  local  board  of  managers,  or 
truAtees,  all  of  whom  should  be  residents 
of  the  city  of  Los  Angeles,  and  representative 
Xx)s  Angeles  citizens,  and  that  all  the  prop* 
erty  of  the  Salvation  Army  in  the  city  should 
be  conveyed  to  and  held  by  such  local  board, 
and  that  the  financial  work  of  the  Salvation 
Army  in  the  city  should  be  conducted  by  such 
local  board ;  that  no  budgets  for  funds  should 
be  prepared  and  enforced  on  the  Los  Angeles 
{51  ]  workers  for  any  purpose  other  than  Los 


Angeles  work;  and  that  no  funds  ahould  be 
sent  out  of  Los  Angeles  for  the  use  of  the 
Salvation  Army  elsewhere,  except  by  the 
direction  of  such  local  board,  or  of  the  Munici- 
pal Charities  Commission;  and  that  Christ- 
mas offerings,  self-denial,  harvest  festival, 
and  like  accustomed  contributions  of  the 
Salvation  Army  should  not  be  used  except 
for  local  purposes,  and  that  all  proceeds  de- 
rived by  the  Salvation  Army  from  the  con- 
duct of  its  aforesaid  institutions  in  Lqs  An- 
geles (whether  self-sustaining  or  not),  should 
be  used  exclusively  for  the  extensi,on  of  its 
work  in  the  city,  and  not  be  subject  to  .assets* - 
ment  by  territorial  (i.  e^  national)  officcrH 
of  the  Salvation  Army.  Next  the  Charities 
Commission  exacted  that  title  to  all  property 
of  the  Salvation  Army  in  Los  Angeles  should 
lie  vested  in  a  corporation,  and  thia  waa  done. 
Thereafter  the  Salvation  Army  and  its  cor- 
poration petitioned  the  Charities  Commission 
for  a  permit  allowing  it  to  continue  its  chari- 
ties and  ita  petition  was  denied.  Always  de- 
sirous of  yielding  obedience  to  tbe  Jaw,  and 
of  "rendering  to  Caesar  the  -things  that  aro 
Caesar's,^  the  Salvation  .iVriny  endeavored 
to  comply  with  the  exactions  of  the  Cliarities 
Commitision,  but  was  unable  ,to  comply  with 
some  of  them  without  impairing  its  efficiency 
and  integrity  as  an  organized  society  for 
reiigio-charitable  work.  Failing  to  secure, 
the  permit,  the  Salvation  Army  continued 
this  work.  Tlie  petitioner  is  one  of  its  officers.' 
In  the  performance  of  his  dnties  as  such 
officer,  and  not  otherwise,  he  has  been  sub- 
jected to  these  arrests  and  charged  with  the8c 
crimes. 

In  setting  fortli  tbe  foregoing  facts  we  arc 
not  unmindful  of  the  limitations  put  on  our 
inquiry  under  this  Mrnt.  The  validity  of 
these  ordinances  is  to  be  determined  from 
their  provisions^  and  the  question  of  their 
validity  or  invalidity  is  all  that  concerns  U8 
here.  Xevertheless,  and  assuming  for  the 
moment  the  validity  of  the  ordinances,  these 
facts  arc  highly  instructive  as  illustrating 
the  extent  of  the  power  conferred  and  tlie 
manner  of  its  exercise.  Here  is  a  great  and 
living  charity  doing  good  to  thousands  of  the 
needy  and  heav^'-laden  of  Los  Angeles,  struck 
dead  because  it  does  not  make  over  the  man- 
agement of  its  affairs  to  a  local  board  of 
^'representative  citizens,'*  and  cannot  agre*2 
that  it  will  dispense  the  bounty  which  it 
receives  exclusively  for  local  purposes.  Char- 
ity is  not  only  to  begin  at  home,  but  to  end 
at  home,  saving,  [52]  as  under  '"permit,"  it 
may  be  suffered  to  go  abroad.  The  quality 
of  Mercy  (and  so  necessarily  of  Charity) 
we  are  told 

— "is  not  strained; 
It  droppeth  as  the  gentle  rain  from  Heaven 
Upon  the  place  beneath." 
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But  in  Lob  Angeles  it  is  to  be  strained,  and 
drop  as  from  a  sprinkling-pot  In  the  guiding 
hand  of  the  Charity  Commission.  But  this 
exemplification  of  the  use  of  the  power  is  not, 
of  course,  an  argument  against  the  existence 
of  the  power  itself.  Conceding  the  existence 
of  the  power,  if  in  any  instance  an  illegal 
exercise  of  it  has  been  made,  that  fact  will 
constitute  a  defense  to  a  prosecution,  but 
will  not  be  effective  to  destroy  the  yalidity 
of  the  -grant  of  power  itself.  The  basic  ques- 
tion still  remains :  May  a  private  association, 
order,  or  organization  be  denied  the  right  to 
fulfill  the  purposes  of  its  existence  saving 
under  a  ''permit"  from  the  authorities?  We 
here  use  the  term  "private  charity"  as  mean- 
ing one  not  supported  in  whole  or  in  part 
by  state  or  municipal  funds.  Over  the  latter 
class  manifestly  the  power  of  regulation  and 
control  is  great  if  not  plenary. 

Certain  features  of  these  ordinances  at 
once  strike  the  reader.  Money  may  be  free- 
ly sent  abroad  by  any  ''established  church" 
for  the  uplift  of  the  soul  of  the  Senegambian, 
and  this  is  very  well;  but  no  penny  can  be 
sent  to  Belgium,  to  Poland,  to  Serbia,  to  still 
the  wailing  of  the  children,  or  allay  the 
anguish  of  the  women,  except  under  a  "per- 
mit" from  the  Charity  Commission.  Nay, 
more,  in  the  city  of  Los  Angeles  itself,  its 
needy  childhood  goes  unfed  and  unclothed, 
its  dependent  womanhood  unprotected  and 
uncared  for  by  organized  charities  except 
they  have  a  "permit."  Surely  here  if  any- 
where is 

"The  organized  charity,  scrimped  and  iced 
In  the  name  of  a  cautious  statistical  Christ." 

Respondent  argues  that  charitable  insti- 
tutions soliciting  contributions  from  the  gen- 
eral public  thus  secure  public  trust  funds, 
and  that  it  is  quite  within  governmental 
powers  for  the  state  or  its  municipal  agencies 
to  regulate  the  collection  and  disposition  of 
such  trust  funds.  It  is  freely  conceded,  in- 
deed, it  is  proclaimed,  that  reasonable  regu- 
lations may  be  adopted  touching  and  to  a 
limited  extent  controlling  the  operation  of 
charitable  institutions  dependent  in  whole 
or  in  [53]  part  on  public  beneficence.  But 
respondent  fails  to  perceive  or  at  least  to 
discuss  the  distinction,  as  broad  as  the  tem- 
perate ssone,  between  a  law  imposing  reason- 
able regulations  to  effectuate  these  ends  on 
all  such  charitable  institutions,  and  a  law 
which  makes  the  right  to  solicit  at  all,  and 
thus  the  right  of  a  given  charity  to  exist 
dependent  on  the  arbitrary  will  of  a  Charity 
Commission.  Again,  let  us  illustrate.  Re- 
spondent in  its  brief  thus  defines  the  power  of 
the  Charity  Commission:  "The  Municipal 
Charities  Commission  is  delegated  power  to 
indorse  [w^hich  means  grant  permits  to  char- 


itable institutions  under  which  alone  they 
are  entitled  to  live]  such  charitable  institu- 
tions as  meet  the  actual  needs  of  the  com- 
munity, attain  a  reasonable  standard  of 
efliciency,  and  are  so  conducted  aa  to  insure 
the  public  in  the  wise  use  of  funds."  Thi» 
language  taken  from  the  first  of  the  ordi- 
nances above  quoted,  aoundi  reasonable.  But 
as  interpreted  by  the  Municipal  Charitiea 
Commission,  What  does  it  meanT  In  their 
own  language  it  is  this:  Such  a  charity  i» 
"one  that  will  execute  every  trust  for  charity 
with  the  least  possible  delay,  with  the  great- 
est possible  efiiciency  and  with  the  least  pos- 
sible deducticm  for  expense."  Here  is  a  mark 
set,  and  that  mark  is  the  absolute  perfection 
of  human  endeavor.  No  tolerance,  no  charitv 
is  shown  by  this  Commission  of  Charities, 
for  any  human  effort*  however  self-saerificing^ 
and  efficient,  that  does  not  attain  human  per- 
fection. Charities  in  Los  Angeles  must  reach 
a  pitch  of  perfection  unattained  by  any  otiier 
htiman  institution,  or  in  the  view  of  the 
Municipal  Charities  Commission  they  are  un- 
fit to  live. 

But  let  US  eliminate  from  consideration 
these  ccmstructions  put  by  the  Municipal 
Charities  Commission  on  their  own  powers,, 
which  are  but  delegated  powers,  and  meet 
the  question  of  the  existence  of  this  power 
at  its  source.  Can  the  municipal  authorities 
of  a  city  arbitrarily  say  what  person  or  what 
institution  may  or  may  not  engage  in  char- 
itable work  dependent  wholly  or  in  part 
upon  voluntary  contributions  from  the  pub- 
lic t  Unhesitatingly  we  answer  that  this^ 
cannot  be  done,  that  it  constitutes  an  attempt 
to  use  the  police  power  in  an  arbitrary,  un- 
reasonable, and  oppressive  manner.  It  neces- 
sarily contains  an  assertion  of  the  power  to* 
prohibit  and  suppress  vocations  and  occupa- 
tions which,  entirely  aside  from  their  religiou» 
character,  are  from  a  wordly  point  of  view  in 
and  of  themselves  not  only  harmless  but 
positively  beneficial  to  [64]  humanity.  The 
power  to  pass  reasonable  regulations  in  such 
a  case  bears  no  relationship  to  the  power  to 
prohibit  or  suppress.  (Yick  Wo  v.  Hopkins^ 
118  XJ.  S,  358,  30  U.  S.  (L.  ed.)  220,  6  8. 
Ct.  1064;  Los  Angeles  County  v.  Hollywood 
Cemetery  Assoc.  124  Cal.  344,  71  Am.  St. 
Rep.  75,  67  Pac.  153;  In  re  Johnston,  137 
Cal.  116,  69  Pac.  973;  Sonora  v.  Curtin,  13T 
Cal.  683,  70  Pac.  674.) 

Such  charitable  work  is  not  to  lie  confound- 
ed with  beggary  which  imports  personal  gain. 
Most  often  those  who  devote  themselves  tt^ 
such  charities  live  lives  of  self-denial  and 
self-abnegation  for  the  sake  of  others.  An«i 
the  utmost  limit  of  reasonable  regulation  \wt 
the  matter  is  reached  by  acts  protecting  the 
public  from  charlatans  and  imposters,  insur* 
ing  knowledge  on  the  part  of  the  donors  of 
the   purposes    to  which    their   contrihutiona 
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may  be  put,  eoupled  with  adequate  safe- 
guards against  malversation  as  to  the  funds 
received.  But  this  falls  far  short  of  the  law 
here  under  review,  which  |)ermits  such  char- 
itable work  to  be  carried  on  only  by  (again 
to  quote  respondent)  ''trustees  satisfactory 
to  the  Municipal  Charities  Commiasion.'* 

But  in  further  support  of  the  argument 
that  the  Charities  Commission,  or  the  Mu- 
nicipal Council,  may  thus  forbid  a  man  from 
devoting  his  life  to  this  form  of  self-d«iial 
and  good  works»  it  is  said  that  neither  the 
constitution  of  the  United  States,  nor  the 
constitution  of  this  state,  guarantees  him 
the  right  so  to  do  as  tliey  guarantee  him 
the  free  exercise  of  his  religion,  Tliey  do 
not.  Neither  do  they  guarantee  to  a  man 
the  right  to  love,  to  show  mercy,  to  forgive 
his  enemies,  or  to  walk  in  the  path  of  recti- 
tude. The  existence  of  some  human  rights 
is  taken  for  granted  in  both  of  these  august 
instruments.  We  have  heard  one  Chief  Ex- 
ecutive of  this  nation  declare  that  he  con- 
strued the  eonstittttiim  as  oonferring  on  hia 
department  all  powers  not  expressly  with- 
held. The  construction  haa.  not  as  yet  met 
with  favor  from  the  jurisconsults.  As  little 
accord  can  be  given  to  4t  construction  which 
denies  to  the  individual  any  right  not  ex- 
pressly reserved  and  preserved  to  him.  But  il 
driven  to  Authority  to  support  this  declara- 
tion, we  can  at  least  point  out  that  the  Dec- 
laration of  Independence  recognizes  the  right 
of  all  mankind  to  pursue  happiness.  When 
that  pursuit  takes  the  innocent  and  admira- 
ble form  of  effort  to  better  the  lot  of  the  poor 
and  oppressed^  whether  h^ptness  be  found 
solely  in  the  cousoiousness  of  the  doing  of 
kindly  [55]  deeds,  or  whether  it  be  foiwd  in 
the  conviction  that  one  is  thereby  following 
the  precepts  of  a  Divine  Teacher,  in  either 
case  it  lies  not  within  the  ordained  powera  of 
our  government,  national,  state,  or  municipal, 
to  say  that  such  a  vocation  shall  not  be  fol- 
lowed, such  a  life  shall  not  be  led. 

So  far  we  have  dealt  with  the  question 
in  what,  for  Ifu^  of  a  better  word,  we  may 
term  its  secular  aspect  only.  From  this  point 
of  view  our  remarks  and  conclusions  apply 
equally  to  all  charities,  whether  temporal  or 
religious. 

But  there  is  another  aapect  of  the  question 
clearly  presented,  and  as  clearly  demanding 
consideration.  This  is  the  religious  aspect. 
The  petition  shows  that  the  cluirities  ot  the 
Salvation  Army  are  a  vital  part  of  its  relig- 
ious life  work.  One  need  not  write  as  a 
theologian  in  expressing,  as  we  do,  the  most 
profound  veneration  for  religion  as  embody- 
ing the  highest  ethical  concepts  of  a  peopli^, 
and  as  satisfying  their  spiritual  yearning  for 
a  life  finer  than  this  eajrthly  one.  Tlie  two 
religions  exercising  the  most  potest  influence 
in  shaping  the  material  and  spiritual  desti- 


nies of  the  white-skinned  races  are  the  Jewish 
and  the  Christian.  To  these  as  to  all  others 
perfect  freedmn  of  exercise  is  constitutionally 
guaranteed.  In  both  of  these  religions  cliar- 
ity  is  the  central  word.  It  is  enjoined,  not 
as  a  good  thing,  or  a  wise  thing,  or  as  a 
kindly  thing  only,  but  as  a  fundamental  part 
of  the  religion  itself.  Says  the  Jewish  faith : 
*'0n  three  things  the  world  is  stayed;  on  the 
Thorah  (the  law)  and  on  worship  and  on  the 
bestowal  of  kindness."  *'Now  the  end  of  the 
commandment  is  charity  out  of  a  pure  heart/' 
says  Paul  to  Timothy.  ^^Charity  is  the  scope 
of  all  Qod's  commands,'*  preaches  Ohrysos- 
torn.  *^All  perfection  of  the  Christian  life 
is  to  be  attained  according  to  charity/'  de- 
clares Tliomaa  Aquinas.  Does  it  need  more, 
does  it  need  so  much,  to  show  that  in  these 
rri^fions  the  bestowal  of  charity,  the  devotion 
of  life  to  charity,  are  a  part  of  the  religion 
itself?  And  does  it  demand  discussion  to 
establish  so  plain  a  truth  as  that '  touching 
religion  there  is  a  doubtful  sone  which  legis- 
lation should  be  most  reluctant  to  enter? 
The  founders  of  th«  nation  recognized  it  when 
they  placed  the  great  guaranty  of  religious 
liberty  in  the  constitution  of  a  free  people, 
and  it  is  for  every  court  to  see  that  that 
liberty  is  not  encroached  upon  and  that  free- 
dom gnawed  and  impaired  by  any  experimen- 
tal legislation  however  well  meant.  So  when 
legislation  does  enter  that  tincertaiu  domain, 
the  fact  [56]  that  it  is  there  must  bring 
to  it  condemnation.  In  accordance  with  the 
dictate  of  tlie  constitution  itself  tlio  doubt 
will  he  resolved  in  favor  of  religiotiM  liberty. 
And  it  will  be  found  better  in  the  long  run 
that  the  free  exercise  of  religion  be  preserved 
in  its  integrity,  better  for  the  nation,  better 
for  charity  itself 'which  owes  so  much  to  relig- 
ion, even  if  the  efHciency  of  religious  chari- 
ties be  not  up  to  the  standard  of  perfection 
set  by  the  Municipal  Charities  Commis- 
sion. If,  under  that  standard,  seventy- five 
centa  of  every  dolhtr  would  go  to  the  objectf^ 
of  charity,  while  under  the  less  efficient  meth- 
ods in  vogue  but  fifty  cents  of  each  dollar 
actually  reaches  the  beneficiaries,  it  is  not 
to  be  forgotten  that  there  will  be  many  mil- 
lions feWer  of  these  dollars  to  be  distributed 
in  charity  if  the  activities  of  the  religous  are 
hampered,  thwarted,  and  stayed. 

Wherefore  the  prisoner  is  discharged  from 
custody. 

Melvin  and  Lorigan,  J  J.,  concurred. 

Shaw,  J.  (eoncurring) , — The  occupation 
of  soliciting  contributions  to  charitable  pur- 
poses is  clearly  so  far  subject  to  the  police 
power,  that  it  may  be  regulated  by  laws  or 
ordinances  providing  for  a  reasonable  super- 
vision over  the  persons  engaged  therein,  and 
for  the  application  and  use  of  the  contribn- 
tions  received  to  the  purposes  intended,  in 
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order  to  prevent  unscrupulous  persons  from 
obtaining  raone}-,  or  other  things,  under  the 
pretense  that  they  were  to  be  applied  to  char- 
iiy,  and  to  prevent  the  wrongful  diversion  of 
such  funds  to  ot))<er  uses,  or  to  secure  them 
against  waste.  Measures  reasonably  tending 
to  secure  these  ends  are  unquestionably  valid. 

If  the  ordinances  in  question  here  were 
reasonably  appropriate  for  the  attainment  of 
these  objects,  there  could  be  no  valid  objec- 
tion to  thera  based  on  tlie  ground  that  they 
deprived  persons  of  liberty,  or  unduly  re- 
stricted them  in  the  pursuit  of  happiness. 
But  they  do  not  merely  empower  the  Munici- 
pal Charities  Commission  to  inquire  or  exam- 
ine  into  the  character  of  persons  soliciting 
for  charity  and  withliold  permits  from  all 
who  do  not  come  within  fijced  standards  of 
character  and  fitness.  They  give  the  commis- 
sion absolute  and  arbitrary  power  to  forbid 
any  person  from  soliciting  for  eharity,  re- 
gardless of  his  personal  character,  worth,  or 
fitness.  No  standard  of  character  or  fitness 
is  set  by  which  the  commission  is  to  be  [57] 
guided  in  giving  or  withholding  permits.  The 
only  thing  required  is  that  the  commission 
shall  find  that  the  "object  of  said  solicitation 
is  worthy  and  meritorious.'^  Persons  of  the 
highest  character,  desiring  to  solicit  for  a 
worthy  cause,  might  be  refused  a  permit  for 
no  reason  excej^t  the  arbitrary  will  of  the 
commission.  Every  person  has  the  right, 
under  our  constitution,  and  perhaps  without 
its  guarantee,  to  solicit  contributions  for  a 
worthy  charitable  purpose^  provided  he  acts 
in  good  faith  and  honestly  applies  them  to 
that  purpose.  The  ordinances  give  the  ccmd- 
mission  power  to  deprive  personii  of  that  right 
without  cause  or  reason.  To  the  extent  that 
they,  give  tliis  arbitrary  power  they  are  con- 
trary to  the  constitution  and  void.  They 
come  within  the  principles  stated  by  the 
supreme  court  of  the  United  States  in  Yick 
Wo  V.  Hopkins,  lia  U.  S.  356,  30  U.  S. 
(L.  ed.)  220,  6  S.  Ct.  1064,  and  by  this  court 
in  Ex  p.  Sing  Lee,  96  Cal.  359,  31  Am.  St. 
Hep.  218,  24  L.R.A.  195,  31  Pac.  245;  Los 
Angeles  County  v.  Hollywood  Cemetery  Assoc. 
124  Cal.  349,  71  Am.  St.  Rep.  75,  57  Pac. 
153;  Schaezlciu  v.  Cabaniss,  135  Cal.  469, 
87  Am.  St.  Rep.  122,  56  L.R.A.  733,  67  Pac. 
755;  and  Hewitt  v.  State  Board  of  Medical 
Examiners,  148  Cal.  593,  113  Am.  St.  Rep. 
.315,  7  Ann.  Cas.  750,  3  L.R.A.(N.S.)  896, 
84  Pac.  39. 

In  the  Yick  Wo  case,  referring  to  ordi- 
nances prohibiting  laundries  in  wooden  build- 
ings except  by  permission  from  the  board  of 
supervisors,  the  court  said:  "They  seem  in- 
tended to  confer,  and  actually  do  confer, 
not  a  discretion  to  be  exercised  upon  a  con- 
sideration of  the  circumstances  of  each  ease, 
but  a  naked  and  arbitrary  power  to  give  or 
withhold  consent  not  only  as  to  places,  but 


as  to  persons.  So  that,  if  an  applicant  lor 
such  consent,  being  in  every  way  a  compe- 
tent and  qualified  person,  and  having  com- 
plied with  every  reasonable  condition  demand- 
ed by  any  public  interest,  should,  failing  to 
obtain  the  requisite  consent  of  the  super- 
visors to  the  prosecution  of  his  businesa,  a{»- 
ply  for  redress  by  the  judicial  process  of 
numdamuMf  to  require  the  supervisors  to 
0(»Bider  and  act  upon  his  case,  it  would  be 
a  sufficient  answer  for  them  to  say  that  the 
law  had  conferred  upon  them  authority  to 
withhold  their  consent,  without  reason  and 
without  responsibility.  (118  U.  S  366,  30 
U.  S.  (L.  ed.)  220,  6  S.  Ct.  1069.)  ...  It 
does  not  prescribe  a  rule  and  conditions  for 
the  regulation  of  the  use  [58]  of  property  for 
laundry  purposes,  to  which  all  similarly 
situated  may  conform"  (118  U.  S.  368,  30 
U.  S.  (L.  ed.)  220,  6  S.  Ct  1069).  And  in 
Los  Angeles  County  y.  Hollywood  Cemetery 
Assoc,  supra,  the  court  aakl:  "There  is  a 
wide  difference  between  regulation  and  pro- 
hibition— ^between  rsgvlatory  provisions  as  a 
condition  imposed  for  the  CKereise  of  a  law- 
ful occupation,  and  makiog  the  right  itself 
to  depend  upon  the  unrestrained  will  of  the 
municipality.     .  If   the   business    be 

lawful,  and  having-  no  injurious  tendency, 
they  cannot  say  who  shall  and  who  shall 
not  exercise  tlie  right  itself.  Under  the  guise 
of  regulating  a  business  the  municipality 
cannot  make  prohibition  possible  by  com- 
mitting to  the  officers  of  the  municipality 
the  arbitrary  power  to  deny  permission  to 
engage  in  that  business."  The  proper  method 
of  regulating  a  lawful  busmess  is  indicated 
in  Hewitt  v.  State  Board  of  Medical  Exam- 
iners, supra,  as  follows:  'The  right  of  the 
physiciaa  to  be  secure  in  his  privilc^  of 
practicing  his  profession  is  thus  made  to 
depend  not  upon  any  definition  which  the 
law  furnishes  him  as  to  what  shall  constitute 
'grossly  improbable  statements'  but  upon  the 
determination  of  the  board  after  the  state- 
ment is  made  and  simply  upon  its  opinion 
of  its  improbability.  No  definite  standard  is 
furnished  by  the  law  under  this  provision 
whereby  a  physician  with  any  safety  can 
advertise  his  medical  business;  nor  is  there 
any  definite  rule  declared  whereby  after  such 
advertisement  is  had  the  board  of  medical 
examiners  shall  be  controlled  in  determining 
its  probability  or  improbability.  The  phy- 
sician is  not  advised  what  statements  he  may 
make  which  will  not  be  deemed  'grossly  im- 
probable' by  the  board.  Ko  rule  is  provided 
whereby  he  can  tell  whether  the  publication 
he  makes  will  bring  him  within  the  ban  of 
the  provision  or  not.  ...  (148  Cal.  595. 
[113  Am.  St.  Rep.  815,  7  ^\nn.  Cas.  750,  3 
L.R.A.(N.S.)  896,  84  Pac.  41].)  .If  a  physi- 
cian's license  is  to  be  revoketl  for  'grossly 
improbable  statements;'  if  he  is  to  be  thereby 
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deprived  of  his  means  of  livelihood,  of  his 
jpit^ht  to  practice  a  profession  which  it  has 
taken  him  years  of  study  and  a  large  ex- 
penditure of  money  to  qualify  hinaself  for,  on 
the  ground  that  he  has  made  'grossly  im- 
probable statements'  in  advertising  his  med- 
ical business — it  is  requisite  that  the  statute 
authorizing  such  revocation  define  what  shall 
constitute  such  statements  so  that  the  phy- 
sician may  know  in  advance  the  penalty  he 
incurs  in  making  them."  Other  methods  of 
r^^Iation  may  also  be  allowable;  but  a  law 
[59]  or  ordinance  by  or  under  which  a  lawful 
occupation^  in  itself,  when  properly  con- 
ducted, in  nowise  injurious  to  persons,  prop- 
erty or  the  public  interest,  may  be  absolutely 
prohibited  at  the  dictation  of  any  official 
body  without  other  cause  than  its  own  will 
or  desire,  is  beyond  the  legislative  power 
and  to  that  extent  void. 

There  is  a  class  of  cases  upon  which  the  re- 
spondent relies  as  contravening  the  above- 
stated  principles,  snch,  for  example,  as  Ex 
p.  Fiske,  72  Cal.  127,  13  Pac.  310;  In  re 
Flaherty,  105  Cal.  658,  27  L.R.A.  529,  38 
Pac.  981,  and  Barbier  v.  Connolly,  113  U.  S. 
27,  28  U.  S.  (L.  ed.)  923,  5  S.  Ct.  357.  It  will 
be  found,  however,  that  these  cases  relate  to 
things  which  in  their  nature  are  or  may  be 
injuriotis  to  public  health,  safety,  comfort 
or  welfare,  and  that  they  do  not  infringe 
upon  the  principles  above  stated  with  regard 
to  the  regulation  of  occupations  which  are 
both  lawful  and  innocuous.  In  the  Flaherty 
case  the  distinction  is  stated.  After  holding 
that  an  ordinance  forbidding  the  beating  of 
drums  upon  the  streets  without  a  permit 
from  the  president  of  the  board  of  trustees 
was  valid,  the  court,  referring  to  other  cases 
which  'seemed  to  conflict  with  the  decision, 
and  which  are  similar  to  the  case  at  bar, 
said:  "But  upon  closer  examination  they 
will  be  found  to  go  upon  a  distinction  or 
principle,  whether  sound  or  not,  that  is  not 
applicable  to  the  case  at  bar.  They  are 
based  upon  the  theory  that  the  lawful  in- 
herent rights  of  men  cannot  be  entirely  sup- 
pressed or  destroyed  by  statute  or  ordinance, 
but  can  only  be  reguMedt  and  that  all 
regulations  of  such  rights  must  be  uniform" 
(105  Cal.  665,  27  L.R.A.  529,  38  Pac.  983), 
and  again,  "At  all  events,  the  cases  referred 
to  deal  with  a  right.  But  the  proposition 
that  a  man  has  a  natural,  ingrained,  in- 
violate, common  law  or  constitutional  right 
to  l)eat  a  drum  on  the  traveled  streets  of  a 
city  has  no  foundation  in  reason  or  authori- 
ty. As,  therefore,  it  is  not  a  right  that  may 
•not  be  entirely  suppressed,  it  may  be  regu- 
lated as  the  law  making  power  may  deter- 
mine/' and  that  ''as  it  could  be  suppressed. 


no  one  could  be  heard  ta  complain  of  an 
ordinance  regulating  it  because  thereby 
special  privileges  accrued  to  particular  per- 
sons" (105  Cal.  we, '27  IiR.A.  529,  38  Pac. 
983).  The  distinction  between  cases  like 
Ex  p.  Fiske,  72  Cal.  127,  13  Pac.  310,  and 
the  present  case,  is  that  in  this  case  the  right 
which  the  commission  has  power  absolutely 
to  take  away  is  a  lawful  and  innocent  occu- 
pation which  the  legislature  [60]  cannot 
entirely  suppress,  and  as  to  which  its  func- 
tions are.  merely  to  regulate  its  oooduct  and 
prevent  abuses.  There  are  other  cases  re- 
lating to  ordinances  which,  after  prohibiting 
certain  things,  detogaAe  to  some  officer  or 
board  the  power  to  decide  whether  or  not  a 
given  person  or  subject  comes  within  the 
terms  of  the  prohibition.  These  are  not  in 
conflict  with  the  principles  above  stated,  nor 
are  they  applicable  to  this  case.  For  these 
reasons  I  am  of  the  opinion  that  the  portion 
or  the  ordinance  in  question  imposing  a  pen- 
alty upon  anyone  who  solicits  contributions 
for  charitable  purposes  without  a  permit 
from  the  commission,  is  void.  The  section 
of  the  ordinance  prdhibitijig  the  sale  of  any 
goods  donated  to  charity  without  first  obtain- 
ing a  similar  permit  is  invalid  for  like 
reasons. 

I  concur  in  the  judgment  discharging  the 
prisoner. 

Angel  lotti,  C.  J.,  and  Sloss  and  Lawlor,  J  J., 
concurred. 


HOTB. 

Validity  of  Statute  or  Ordinanoe  Reg- 
ulating  Solioitation  of  Funds  for 
Private  CHarity. 

The  reported  case  appears  to  be  the  only 
decision  passing  on  any  phase  of  the  power 
of  a  state  or  a  municipality  to  subject  to 
police  regulation  the  solicitation  of  funds  to 
be  disbursed  in  private  charity.  It  is  said 
in  that  case  to  be  beyond  question  that  rea- 
sonable regulations  may  be  imposed  to  pre- 
vent the  commission  of  fraud  under  the  guise 
of  a  subscription  for  charity.  It  is  however 
held  that  an  ordinance  is  unreasonable  and 
invalid  which  forbids  the  solicitation  of 
money  by  a  private  charity  without  a  per- 
mit, the  grant  or  refual  of  which  rests  in 
the  discretion  of  a  charities  commission. 
As  an  additional  ground  for  ite  decision,  the 
court  holds  that  as  applied  to  the  charitable 
work  of  a  religious  organization  such  ae  the 
Salvation  Army,  the  ordinance  in  question  is 
an  attempt  unduly  to  hamper  the  free  exer- 
cise of  religion. 
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Ohio  Supreme  Court — May  25,  1915. 
92  Ohio  St.  493;  111  N,  E.  »SO. 


Pnblle  OAeers  —  Hatnre  of  Contraet 
witk  PnbUe. 

A  public  officer  ift  a  public  servant,  and  his 
candidacy  for  appointment  or  election,  his 
commission,  his  oath  in  connection  with  the 
law  under  which  he  serves,  and  the  emolu- 
ments of  his  office  constitute  the  contract  be- 
tween him  and  the  public  he  serves. 

CompenMitioa  —  Riel&t  of  X>o  Juro  Of- 
fice* —  Salary  Paid  to  Do  Facto 
OIBoor. 

Where  a  policeman  is  wrongfully  dismissed 
from  office,  he  may  recover  his  salary  from 
the  city  for  the  period  of  the  wrongful  ouster, 
less  the  amount  otherwise  earned  by  him  in 
the  exercise  of  due  diligence  during  such 
period,  though  another  has  been  employed  in 
his  place  and  been  paid  the  salary  thereof. 

[See  note  at  end  of  this  case.] 

Error  to  Court  of  Appeals,  Cuyahoga 
county. 

^Separate  actions  by  Luttner,  Yoos,  I^ange, 
Cottrill,  and  Esper,  plaintiffs,  respectively, 
against  City  of  Cleveland,  defendant  in  each 
action.  Judgments  for  defendant  in  Court  of 
Common  Pleas.  Judgments  reversed  by  Court 
of  Appeals.  Defendant  brings  error.  The 
facts  aro  Htated  in  the  opinion.    Modified. 

John  N.  Btocktoell  for  plaintiff  in  error. 
Frank  F.  Gentach,  Charles  Havage  and  M. 
B.  Kxcell  for  defendants  in  error. 


(494]  Bt  ths  Coubt.*— The  foregoing  cases 
involve  tiie  same  questions,  aad  therefore 
were  submitted  and  considered  together. 

The  defendants  in  error  were  formerly 
policemen  of  the  city  of  Cleveland.  They 
were  ousted  from  office.  Action  was  sub- 
sequently brought  by  them«  whereby  they 
were  restored  to  their  former  positions  as 
police  officers.  Thereafter  demand  was  made 
upon  the  city  of  Cleveland  for  their  salaries 
as  police  officers  for  the  tine  during  which 
they  had  been  wrongfully  ousted  from  office. 
The  common  pleas  court  found  that,  owing 
to  the  fact  that  other  policemen  had  been  ap- 
pointed in  their  stead  through  the  interval 
and  had  drawn  substantially  the  same  salary, 
the  police  officers  so  wrongfully  ousted  could 
not  recover. 

The  case  was  appealed  to  the  court  of  ap- 
peals which  held  a  ccmtrary  doctrine,  to  wit, 
that  they  could  recover  the  full  salary  for 
the  interval  in  question^  and  that  such 
salary  was  not  subject  to  be  reduced  by  any 
earnings  of  said  policemen  during  said  in- 
terval. To  the  judgment  of  the  eourt  of 
appeals  error  is  now  prosecuted  to  this 
court. 

A  puUie  officer  is  a  public  scrvaaty  whether 
he  be  a  polieessan  of  a  municijpality  or  the 
president  of  the  United  States.  His  can- 
didacy for  appointment  or  election,  his  com- 
mission, his  oath,  in  eonnection  with  the  law 
under  which  he  serves,  and  the  emoluments 
of  his  office  constitute  the  contract  between 
liim  and  the  public  he  serves. 

The  constitution  of  Ohio  guarantees  to 
everyone  redress  for  any  injury  done  him  in 
his  land,  goods,  person,  reputation,  etc.,  and 
assures  him  remedy  by  [495]  due  course  of 
law  and  that  justice  shall  be  administered 
without  denial  or  delay.  If  the  public  serv- 
ant, a  policeman  in  tMs  case,  be  wrongfully 
dismissed  from  public  office,  he  should  have 
the  same  remedy  for  such  wrong  as  a  private 
servant  for  any  wrong  done  him  in  his  em- 
ployment. The  theory  in  both  cases  should 
be  to  nmke  the  wronged  party  whole;  that 
is,  to  reimburse  him  for  his  loss.  The  m^re 
fact  that  the  wronging  party  employs  or 
appoints  some  one  else  during  the  period  of 
wrongful  ouster  should  not  excuse  him 
for  the  full  measure  of  his  duty  and  lia- 
bility. 

The  defendants  in  error  in  the  foregoing 
cases  should,  therefore,  recover  their  salaries, 
less  the  respective  amounts  they  liave  other- 
wise earned,  in  the  exercise  of  due  diligence, 
during  the  periods  they  were  wrongfully 
ousted.    Decrees  accordingly. 

Judgments  of  the  court  of  appeals  modified 
and  affirmed  as  modified. 

NicholH,  C.  J.,  Johnson,  Wanamalcer  and 
Matthias,  J  J.,  concur. 

Donahue,  J.,  for  affirmance,  without  modi- 
fication. 
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JoN£s,  J.,  {dissenting) — The  question  in* 
vol  veil  in  tliia  ca^  is  whether  a  discharged 
employee,  who  has  been  afterwards  reinstated, 
Qtok  recover  his  salary  from  the  city  wlien  he 
performed  no  service  for  the  city  during  the 
time  of  his  discharge  and  where  the  city 
liad  employed  another  to  take  the  place  of  the 
[496]  discharged  employee  and  paid  his 
successor  the  salary  for  such  services.  Stated 
in  another  form,  can  the  city  be  compelled 
to  pay  twice  for  the  same  services  imder  the 
circumstances  related? 

The  rule  in  this  behalf  is  stated  by  Ju4g^ 
Oillon  in  his  Municipal  Corporations  (5  ed.), 
volume  1,  section  429,  as  follows: 

''For  reasons  of  public  policy,  and  recog- 
nizing payment  to  a  de  facto  officer  while  he 
is  holding  the  office  and  discharging  its  duties 
a«  a  defense  to  an  action  brought  by  the 
de  jwre  officer  to  recover  the  same  salary, 
it  is  held  in  many  jurisdictions  that  an 
officer  or  employee  who  has  been  .  .  . 
H'rongfully  excluded  from  office,  cannot  re- 
<!over  against  the  city  for  salary  during  the 
^period  when  his  office  was  filled  and  his 
iMilary  paid  to.apother  aj>pointee." 

If  any  criticism  could  be  made  of  |;he  above 
text  it  is  in  the  fact  that  the  rule  of  law 
therein  stat«d  has  in  fact  been  upheld  hy 
practically  every  jurisdiction  in  the  United 
8tates.  Tliat  a  de  jure  officer  canirat  recover 
against  the  city  when  the  city  has  employed 
and  paid  a  de  iacio  employee  has  been  held 
without  reserve  in  all  of  the  JEoUowing 
atates:  Illinois,  Connecticut,  Iowa,  Kansas, 
Kentucky,  New  Yorki  Nebraska,  New  Hamp* 
liliire,  Missouri,  Michigan,  Washington,  New 
Jersey,  Colorado,  Delaware,  Oregon,  South 
Oakota,  Arizona,  Ix>uisiana,  Oklahoma  and 
Idaho.  Bullis  v.  Chicago,  235  111.  472,  85  N. 
E.  614 J  Coughlin  v.  McElroy.  74  Conn.  397, 
50  Atl.  1025,  92  Am.  St.  Rep.  224;  Brown  v. 
Tama  County,  122  la.  745,  98  N.  W.  562, 
J  01  Am.  St.  Rep.  296;  Saline  County  v.  An- 
tlerson,  20  Kan.  298,  27  Am.  Rep.  171; 
Walters  v.  Paducali  (Ky.)  123  S.  W.  287; 
Dolan  v.  New  York,  68  N.  Y.  27*4,  23  Am. 
Rep.  168;  State  v.  Milne,  36  [497]  Neb.  301, 
54  N.  W.  621,  38  Am.  St.  Rep.  724,  19  L.R.A. 
689;  Shannon  v.  Portsmoxith,  54  N.  H.  183; 
Wostberg  v.  Kansas,  64  Mo.  493;  Scott  v. 
Crump,  106  Midi.  288,  64  N.  W,  1,  58  Am. 
St.  Rep.  478;  Samuels  v.  Harrington,  43 
Wash.  603,  86  Pac.  1071,  117  Am.  St.  Rep. 
1075;  McDonald  v.  Newark,  58  N.  J.  L.  12, 
52  Atl.  384;  El  Paso  County  v.  Rohde,  41 
Colo.  258,  95  Pac.  651,  124  Am.  St.  Rep.  134, 
16  L.R.A.(N.S.)  794;  Lee  v.  Wilmington,  1 
Marv.  (Del.)  66,  40  Atl.  663;  Selby  v.  Port- 
land, 14  Ore.  243,  12  Pac.  377,  58*Am.  Rep. 
<307 ;  Fuller  v.  Roberts  County,  9  S.  D.  216,  68 
N.  W.  308;  Michel  v.  New  Orleans,  32  La. 
Ann.  1094;  Shaw  v.  Pima  County,  2  Ariz. 
399,  18  Pac.  273;  Goran  v..  Boise  County,  1 
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Idaho  655 ;  Stearns  v.  Sims,  24  Okla.  623,  104 
I»ac.  44,  24  L.R.A.(N.S.)  475.  Included  in 
this  list  may  be  added  our  own  state,  whicli 
adhered  to  that  rule  in  the  case  of  Steuben - 
ville  v.  Culp,  38  Ohio  St.  18,  43  Am,  Rep.  417, 
in  the  following  syllabus: 

"A  police  officer,  suspended  from  office,  by 
the  mayor  of  a  city,  under  the  authority 
granted  by  the  sections  121  and  211  of  the 
municipal  code,  is  not  entitled  to  wages  dur- 
ing the  period  of  such  suspension,  notwith- 
standing the  council  afterwa^rds  declared  the 
cause  of  suspension  insufficient." 

And  in  support  of  the  opinion  in  that  case 
the  learned  judge  cited  five  cases.  An  exam- 
ination of  those  cases  supports  the  emphatic 
rule  announced  in  the  text  above,  that  where 
the  de  facto  employee  has  performed  the  serv- 
ices and  received  the  emoluments  of  office,  the 
discliarged  de  jure  officer  cannot  recover  from 
the  public  for  the  time  that  he  was  out  of  of- 
ric<5.  Tlie  contrary  view  has  been  held  in  a 
minority  of  states  only,  those  states  taking  the 
view,  as  a  rule,  that  public  office  is  in  the 
nature  of  a  private  contract  and  safeguarded 
as  such  by  the  constitution.  Of  the  five 
titates  thus  holding,  California,  [498]  by  a 
specific  statute,  nullified  the  action  of  its 
judiciary  and  passed  a  law  providing  in  eases 
of  bimilar  character  that  double  compensation 
should  not  be  paid. 

The  court  of  appeals  followed  the  minority 
rule,  lightly  dismissing  the  decisions,  the 
,iudge  delivering  the  opinion  referring  to  them 
as  "the  roll  call  of  states,"  and  reversed  the 
trial  court,  who  had  made  an  exhaustive  re- 
view of  the  decisions  supporting  the  rule  in 
the  text.  The  court  of  appeals  cited  no  au- 
thority in  its  support. 

I  am  not  wedded  to  judicial  precedents  that 
have  not  kept  pace  with  our  ever-changing 
econopiic  life  or  which  are  incompatible  with 
our  modern  system  o?  government.  If  prec- 
edents are  based  on  a  weak  and  false  logic, 
if  they  cannot  be  applied  to  our  present  sys- 
tem of  government,  as  an  equitable  and  just 
rule  of  action  in  human  affairs,  then  they 
bhould  be  discarded  and  a  new  rule  adopted. 
But  judicial  precedents  should  not  be  lightly 
disregarded,  for  the  represent  thoughtful  de- 
liberations of  just  and  distinguished  jurists 
whose  wisdom  has  aided  in  upbuilding  the 
social  and  governmental  systems  we  now 
enjoy. 

The  rule  announced  in  the  majority  opinion 
in  this  case  is  not  only  in  conflict  with  the 
established  law  of  practically  every  state  in 
the  Union,  including  our  own,  but  is  based  on 
a  new  conception  of  vested  rights  in  a  public 
officer  to  the  office — that  by  reason  of  its 
occupancy,  by  appointment  or  election,  there 
subsists  between  such  occupant  and  the  public 
a  contractual  relation  which  is  protected 
under    our    constitutional    gtiarantee    as    an 
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invasion  [499]  of  private  contract.  This  was 
the  theory  upon  which  the  minority  of  states 
based  their  decisions,  that  the  public  might 
be  required  to  pay  a  second  time  for  services 
of  an  official  wrongfully  dismissed,  although 
the  services  were  performed  by  another  ap- 
pointed in  his  stead  during  such  dismissal. 

It  is  difficult  to  perceive  what  public  policy 
requires  the  payment  by  the  public  a  second 
time  for  the  same  services.  The  municipal 
officer  whose  warrant  is  required  should  not 
be  compelled  to^  withhold  the  compensation 
from  the  de  fucto  officer  for  fear  that  at  some 
titme  in  the  future  the  title  to  the  office 
should  be  questioned.  The  color  of  authority 
under  which  the  de  facto  officer  acts  is  all 
that  should  be  needed.  Public  policy  requires 
that  the  duties  of  the  officers  and  employees 
should  be  carried  on  in  the  interest  of  the 
public.  In  this  instance,  in  the  event  of  sus- 
pension or  discharge  of  an  employee,  the  city, 
of  necessity,  together  with  its  officers,  must 
see  to  it  that  the  police  and  the  Are  depart- 
ments, for  instance,  should  be  manned.  If 
the  discharged  employee,  as  a  de  jure  claim- 
ant, should  be  permitted  to  sue  the  city  for 
services  which  he  had  not  performed,  it  would 
place  the  public  service  in  inevitable  em- 
barrassment. Must  the  state,  city  or  any 
other  subdivision  of  the  state  take  upon  it- 
self the  risk  of  paying  double  compensation 
upon  the  adventitious  circumstance  that  the 
discharged  employee  may  thereafter  hold  it 
liable  for  a  double  compensation  and  for 
services  which  he  has  not  performed?  Are 
they  bound  to  anticipate  .what  the  decision 
of  the  court  may  be  in  cases  of  [SOD]  that 
character  or  in  that  multitudinous  class  of 
cases  where  contests  for  office  arise  and  are 
carried  through  to  the  courts  of  last  resort? 
The  municipality,  in  this  case,  should  not  be 
held  responsible  for  an  official  mistake  made 
by  one  of  its  officers  in  recognizing  the  wrong 
(•laimant.  Indeed,  if  this  rule  should  be 
followed  an  employee  might  invite  suspen- 
sion in  order  that  upon  reinstatement  there- 
after he  might  recover  for  the  entire  time 
when  the  services  were  performed  by  another, 
subject  only  to  the  limitation  for  deduction  of 
the  reasonable  amount  that  he  might  have 
earned  meanwhile.  It  would  not  be  difficult 
to  foresee  ocntingencies  where  the  de  jure 
claimant  and  the  de  facto  incumbent  would 
each  be  willing  to  permit  his  suit  to  lag,  if 
both,  on  its  final  termination,  could  draw 
compensation  from  th6  public  funds. 

As  it  happens,  in  our  own  court  there  is 
at  the  present  time  a  contest  between  two 
candidates  for  common  pleas  judge,  where 
the  inducted  judge  has  for  a  long  period  of 
lime  received  his  salary,  partly  from  the 
.state  and  partly  from  the  county.  Is  it 
possible  that  we  shall  place  the  stamp  of 
approval  upon  a  rule  which  would  require 


that  in  the  event  of  the  induction  of  his  rival 
claimant,  after  a  long  period  of  contest,  the 
claimant  should  again  be  paid  by  the  state 
and  county  for  services  performed  by  the  oon- 
testee?  An  effort  of  that  kind  was  made  in 
a  contest  case  in  El  Paso  County  v.  Roiide^ 
41  Colo.  258,  95  Pac.  551»  124  Am.  St.  Rep. 
134,  16  L.R.A.(N.S.)   794. 

Under  our  f^stem  of  government  public 
policy  does  not  support  the  theory  underlying 
the  majority  opinion  that  an  official  status, 
by  election  or  [501  ]  appointment,  constitutes, 
together  with  the  emoluments  of  his  office, 
"a  contract  between  him  and  the  pablic  he 
serves,''  nor  that  the  constitution  of  Ohio 
guarantees  him  redress  as  in  cases  of  private 
contract.  It  has  been  held  in  Ohio  and  else- 
where that  the  salary  attached  to  the  office  is 
but  an  Incident  thereto  and  that  no  con- 
tractual relation  exists  by  reason  of  an  elec- 
tion or  apportionment,  and  that  the  same  is 
not  safeguarded  by  any  provisions  of  our 
constitution. 

In  1841,  in  the  case  of  State  v.  McCoUister, 
11  Ohio  46,  50,  a  dictum  did  creep  into  the 
opinion  that  "When  a  man  becomes  An  in- 
cmbent  of  an  office,  he  has  a  vested  right 
in  that  office;  and  all  sueh  rights  are  secured 
by  the  constitution." 

This  dictum  has  been  repeatedly  repudi- 
ated by  the  courts  ot  this  state.  In  the  case 
of  Knoup  V.  The  Piqua  Bank,  1  Ohio  St. 
603,  616,  the  learned  judge,  referring  to  the 
former  dictum,  said: 

"He  [an  officer]  has  no  property,  or  in- 
dividual right  in  it.  He  is  but  a  trustee  for 
the  public;  and  whenever  the  public  interest 
requires  that  the  office  should  be  abolished, 
or  the  duties  of  the  office  become  unnecessary, 
the  incumbent  cannot  objstet  to  the  abolition 
of  the  office.*' 

In  the  case  of  State  v.  Hawkins,  44  Ohio 
St.  98,  109,  5  N.  E.  228,  which  involved  the 
action  of  the  governor  in  removing  the  police 
Judge  Minshall  said: 

"The  incumbent  of  an  office  has  not,  under 
our  systein  of  government,  any  property  in 
it.  His  right  to  exercise  it  is  not  based  upon 
any  contract  [602]  or  grant.  It  is  conferred 
on  him  as  a  public  trust  to  be  exercised  for 
the  benefit  of  the  public." 

This  policy  was  approved  and  followed  in 
the  case  of  Mason  v.  State,  68  Ohio  St.  30,  55, 
50  N.  E.  6,  41  L.R.A.  291,  and  by  the  judge 
delivering  the  opinion  in  the  later  case  of 
State  V.  li:gry,  79  Ohio  St.  391,  413,  16  Ann. 
Cas.  156,  87  N.  E.  269,  the  judge  citing  the 
authority  of  Taylor  v.  Beckham,  178  U.  S. 
548,  20  S.  a.  890,  1009,  44  U,  S.  (L.  ed.) 
1187,  in  its  support.  The  latter  was  a  case 
v/herein  the  Taylor  and  Goebel  election  con- 
test was  involved  in  the  state  of  Kentucky. 
Taylor  had  been  given  the  commission  aa 
governor  by  the  state  election  commissioiiers. 
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Upon  a  contest  before  the  legislatttre  Taylor 
was  ousted  and  Goebel  inducted.  In  an  en- 
deavor to  reach  the  United  States  court  upon 
the  jurisdictional  question  wliether  there 
was  a  deprivation-of  property  or  vested  rights 
in  the  election  to  the  office  of  governor,  the 
chief  justice,  at  page  677,  said: 

''The  decisions  are  numerous  to  the  effect 
that  public  offices  are  mere  agencies  or  tnistB, 
and  not  property  as  such.  Nor  are  the  salary 
and  emoluments  property,  secured  by  con- 
tract, but  compensation  for  services  actually 
rendered,  ...  In  sliort,  generally  speak- 
ing, the  nature  tA  the  rtlatfon  of  a  public 
officer  to  the  public  is  inconsistent  with  either 
a  property  or  a  contract  right." 

The  case  of  Westberg  v.  Kansas,  64  Mo. 
493,  and  relied  upon  as  authority  in  the  Ohio 
case  of  Steuben ville  v.  Gulp,  supra,  is  very 
similar  to  the  case  at  bar.  There  a  policeman 
discharged  by  the  mayor  attempted  to  secure 
his  salary  ad  iniei-im  by  a  suit  against  the 
city,  upon  a  theory  that  he  had  [503]  a 
vested  right  in  his  office.  Tlie  supreme  court 
of  Missouri  decided  against  such  vested  right. 

That  salary  is  but  an  incident  to  the  office, 
and  th^t  neither  the  same  nor  his  appoint- 
ment or  election  thereto  is  contractual,  is 
generally  held  by  courts  of  this  country. 

Agaili,  we  must  be  consistent.  If  election 
or  appointment  constitute  a  contractual  en- 
gagement, then  the  obligations  and  remedies 
must  be  held  to  be  correlative  and  mutual 
If  the  city  could  not  discharge  without  vio- 
lating a  contract  obligation,  neither  could  the 
official  or  employee  resign  his  office  or  em- 
ployment without  incurring  a  similar  lia- 
bility. And  yet  no  one  will  contend  that 
either  official  or  employee  may  not  resign  at 
pleasure,  and  this  he  may  do,  irrespective 
of  an  acceptance  of  such  resignation  on  the 
part  of  the  municipality.  Reiter  v.  State, 
51  Ohio  St.  74,  81,  36  N.  E.  943,  23  L.Rjl. 
681;  Batterman  y.  State,  44  Ohio  St.  644, 
10  N.  E.  678. 

It  is  a  little  remarkable  that  in  placing  a 
new  rule  of  decision  upon  the  laws  of  this 
iitate,  the  case  of  Steubenville  v.  Gulp,  supra, 
was  neither  overruled  nor  distinguished.  I 
have  been  constrained  to  announce  this  dis- 
senting opinion  because  of  the  fact  that  as 
a  member  of  the  Fourth  Citcuit  Court  of  this 
state  we  had  repeatedly  adhered  to  the  rule 
in  Steubenville  v.  Gulp,  supra,  as  had  other 
circuits  as  well,  including  that  of  the  First 
Gircuit  when  it  announced  a  similar  decision 
in  the  case  of  State  v.  Eshelby,  1  Ohio  Cir. 
Dec.  592,  2  Ohio  Cir.  Ct.  468. 

It  may  be  said  that  a  wrong  has  been  in- 
flicted upon  an  innocent  de  jure  claimant, 
denying  him  [$<M]  the  redress  sought,  but 
the  itidividual  interest  must  submit  to  the 
greater  interest  of  the  public.  That  the 
claimant  is  not  wholly  reuiediless  is  an- 
Ann    Ca«,  1917D — 72. 
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nounoed  in  the  eases  cited  by  the  t«act  in  29 
Cyc.  1398-4,  which  permits  the  injured  party 
to  bring  an  action  against  his  successor  if 
he  has  not  slept  meanwhile  upon  his  legal 
rights. 

Newman,    J.,    concurs    in    the   dissenting 
opinion* 


Right  of  Pe  Jure  OAear  to  BeeoTor 
from  State  or  Hunioipality  Salary 
Paid  to  De  Facto  Ofioer  During  Irfit- 
ter'a  Inoviiibeiiey. 

Introductory,  1137. 
Majority  Rule,  1137. 
Minority   Rule,    1138. 


Introductory. 

The  purpose  of  this  note  is  to  review  the 
reoent  cases  passing  on  the  right  ol  a  de  jure 
officer  to  veeover  from  the  state  or  mimic- 
ipalitf  the  salary  paid  to  the  de  facto  officer 
during  the  latter's  incumbency.  The  earlier 
deeisions  are  collated  in  the  notes  to  Nail  ▼. 
Coulter,  4  Ann.  Cas.  671;  Tanner  ▼.  Ed- 
wards, 10  Ann.  Cas.  1091;  and  Andrews  v. 
Portland,  10  Am;  St.  Rep.  Z%0. 

MuSarity  Rule* 

Tlie  rule  obtains  in  most  jurisdictions  that 
a  state  or  municipality  which  has  before 
a  judgment  of  ouster  paid  to  a  de  facto  officer 
the  salary  of  the  office  occupied  by  him  at 
the  time  of  payment  is  not  liable  to  the  de 
jure  officer  for  the  salary  for  the  same  period. 
Walden  v.  Headland,  156  Ala.  562,  47  So.  79; 
Dolan  V.  Louisville,  142  Ky.  818,  135  S.  W. 
272;  Wagner  v.  Ix)uisvine  (Ky.)  117  S.  W. 
283;  Walters  v.  Paducah  (Ky.)  123  S.  W. 
287;  Hallowell  v.  Buffalo  County  (Neb.)  162 
N.  W.  650;  Stearns  v.  Sims,  24  Okla.  623, 
104  Pac.  44,  24  L.R.A,(N,S.)  475;  State  v. 
Fassett,  69  Wash.  555,  125  Pac.  963.  Com- 
pare Dorian  v.  Paducah,  136  Ky.  373,  124 
S.  W.  369. 

The  court  in  Walters  ▼.  Paducah,  supra* 
said:  "In  every  case  there  is  necessarily  a 
contest  between  the  de  facto  and  de  jure 
officers.  The  duties  of  the  office  must  be  per- 
formed. The  city,  through  its  officers,  must 
recognize  one  or  the  other.  That  officer  who 
has  possession  of  the  office  and  is  in  charge 
of  all  its  records,  and  who  under  the  ordi- 
nances of  the  general  council  paj's  out  the 
money  of  the  city  to  settle  claims  against  it, 
and  is  thus  recognized  as  the  acting  officer,  is 
as  a  matter  of  fact  the  de  facto  officer  al- 
though another  party  may  be  assuming  to 
perform  certain  duties  of  the  office,  without 
recognition  of  his  right  to  do  so  by  the  au- 
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thorities  of  the  municipality.  The  munici- 
pality will  not  be  held  responsible  for  the 
miatake  of  its  officers  in  recognizing  the  wrong 
claimant.  The  question  does  not  turn  on 
whether  or  not  a  salary  was  paid  to  the  de 
facto  officer  with  notice  of  a  contest  or  claim 
by  another  party.  In  nearly  every  instance 
such  is  the  case.  The  question  turns  on 
whether  or  not  payment  is  made  before  or 
after  the  judgment  of  ouster.  In  the  case 
before  us,  payment  was  made  before  judg- 
ment of  ouster.  That  being  the  case,  the 
city  of  Padueah  will  not  be  required  to  pay 
the  same  salary  for  the  same  period  of  time 
to  the  de  jure  officer.** 

In  Steams  ▼.  Sims,  24  Okla.  623,  104  Pac. 
44,  24  L.R.A.(N.S.)  475,  the  court,  quoting 
from  Michel  v.  New  Orleans,  32  La.  Ann. 
1094,  said:  '"Sound  public  policy  dictates 
the  wisdom  and  the  necessity  of  paying  the 
salary  of  the  officer  in  possession  of  the  office 
and  performing  the  functions  required  for 
the  protection  of  society  and  the  mainte- 
nance of  peace  and  order ;  and,  after  this  duty 
is  performed,  both  law  and  equity  forbid 
that  the  city  or  state  be  compelled  to  account 
for  the  same  salary  to  any  other  party  who 
may  subsequently  be  decreed  as  the  proper 
officer.' " 

In  Hallowell  v.  Buffalo  County  (Neb.)  162 
X.  W.  650,  it  appeared  that  a  coimty  judge 
was  removed  from  office  and  another  person 
was  appointed  by  the  county  board  to  fill 
the  vacancy.  He  qualified,  took  possession 
of  the  office,  and  performed  its  duties.  When 
on  appeal  the  judgment  of  ouster  was  de- 
clared to  be  void  and  the  elected  official  was 
reinstated  in  office,  it  was  held  that  since  tue 
appointee  of  the  county  board  performed  the 
duties  of  the  office  with  color  of  title,  and 
was  an  officer  de  facto,  the  county  could  not 
be  compelled  to  pay  again  to  the  de  jure 
officer  the  salary  that  it  paid  to  the  officer  de 
facto  while  in  actual  possession  of  the  office 
and  before  his  right  to  the  office  had  been 
determined  against  him. 

Where  there  is  conflict  between  two  persons 
as  to  who  is  entitled  to  an  office  and  the  city 
pays  the  salary  to  the  de  facto  officer  prior 
to  the  adjudication,  the  de  jure  officer  cannot 
recover  the  salary  so  paid  from  the  city.  But 
the  de  jure  officer  may  sue  the  de  facto  officer 
to  recover  as  for  damages  suffered  by  reason 
of  his  usurpation  of  the  office.  But  if  the 
city  pays  any  portion  of  the  salary  after  the 
adjudication,  the  plaintiff  as  a  de  jure  officer 
can  recover  as  against  the  city,  and  the  city 
must  look  to  the  de  facto  officer  for  reim- 
bursement. New  York  v.  Voorhis,  129  N.  Y. 
S.  832. 

In  State  v.  Fassett,  69  Wash.  555,  125  Pac. 
9C3,  wherein  it  appeared  that  the  plaintiff 
was  wrongfully  discharged  as  foreman  of  the 
water    construction    department   of    Spokane 


and  another  was  appointed  as  his  sueoeaaoir 
and  was  paid  the  salary  up  to  the  time  of 
the  trial  of  a  contest  of  the  office,  the  city 
was  relieved  from  paying  the  plaintiff  up 
to  that  time. 

But  where  a  municipality  pays  the  salary 
to  one  who  is  a  mere  usurper  of  the  office 
or  to  one  pretending  to  hold  the  office  without 
any  color  of  title  thereto,  the  de  jure  officer 
has  a  right  of  action  against  the  municipal- 
ity for  the  salary.  Ardmore  v.  Sayre  (Okla.) 
164  Pac.  356. 

Some  jurisdictions  hold  that  the  salary  of 
a  public  office  is  incident  to  the  title  of  the 
office  and  hence  a  municipality  is  liable  to 
the  de  jure  officer  for  his  salary  during  the 
time  he  was  out  of  possession  of  the  office 
although  it  has  been  paid  to  a  de  facto  officer. 
Bannerman  v.  Boyle,  160  Cal.  197,  116  Pac. 
732;  People  v.  Bradford,  267  111.  486,  108 
N.  E.  732;  Terre  Haute  v.  Burns  (Ind.)  116 
N.  E.  604 ;  Wynne  v.  Butte,  45  Mont.  417, 123 
Pac.  531;  Baker  v.  Nashua,  77  N.  H.  347,  91 
Atl.  872;  San  Antonio  v.  Steingruber  (Tex.) 
177  S.  W.  1023.  See  also  Black  v.  San  Jose 
Police  Com'rs,  17  Cal.  App.  310,  119  Pac. 
674.  Compare  Gracey  v.  St.  Louis,  213  Mo. 
384,  111  S.  W.  1159. 

In  People  v,  Bradford,  supra,  the  court 
said:  "The  law  is  well  settled  in  this  state 
that  the  right  to  the  .salary  is  attached  to 
and  follows  the  legal  title  to  the  office.  This 
is  true  irrespective  of  the  question  by  whom 
the  services  were,  in  fact,  actually  rendered. 
(May field  v.  Moore,  53  111.  428;  Waterman 
V.  Chicago,  etc.  R.  Co.  139  111.  658;  Kreitz 
V.  Behrensmeyer,  149  111.  496;  Chicago  v. 
Luthardt,  191  111.  516;  Bullis  v,  Chicago, 
236  111.  472.)  In  Chicago  v.  Luthardt,  supra, 
it  is  said:  The  legal  right  to  the  office  car- 
ries with  it  the  right  to  the  salary  or  emolu- 
ments of  the  office.  The  salary  follows  the 
legal  title.  This  doctrine  is  so  generally  held 
by  the  couHs  that  authorities  hardly  need 
be  cited.'  While  this  rule  has  been  most 
frequently  announced  and  applied  in  suits 
between  de  jure  and  de  facto  officers  over  the 
salary  to  an  office,  it  is  nevertheless  a  basic 
principle  of  law  and  one  of  general  applica- 
tion. It  has  been  so  applied  not  only  in  caseft 
of  protracted  absence  and  nonperformance  of 
duties  (Bryan  v.  Cattell,  15  la.  538)  but  in 
cases  of  actual  suspension  from  office  (Ward* 
law  V.  New  York,  137  N.  Y.  194,  33  N,  E. 
140;  Chicago  v.  Luthardt,  supra).  An  offiw- 
holder  may  recover  the  full  amount  of  the 
salary  accruing  during  the  time  of  his  suspen- 
sion, without  any  deduction  of  the  amount 
he  may  have  earned  in  other  employments 
during  that  time.  (Bullis  v.  Chicago,  supra: 
Fitzsimmons  v.  Brooklyn,  102  N.  Y.  536,  7  N. 
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E.  787.)  That  the  duties  of  appellee's  oflBce 
^vere  actually  perfoiined  by  some  one  is  dis- 
puted. Had  they  been  performed  by  a  mere 
intruder  or  interloper,  without  warrant  or 
authority  of  law,  the  right  of  appellee  to  re- 
cover such  salary  must  be  conceded.  (Chicago 
V.  Luthardt,  supra.)  That  these  duties  may 
have  been  performed  by  the  other  commis- 
sioners under  a  claim  of  right  and  lawful 
authority  to  do  so  does  not  alter  the  situa- 
tion. This  would  be  true,  also,  in  the  case 
of  a  de  facto  officer." 

In  Wynne  v.  Butte,  45  Mont.  417,  128 
Pac.  531,  the  court,  discussing  the  conflict 
of  decisions,  said:  "Whether,  in  the  absence 
of  statute,  payment  to  a  de  facto  officer  dis- 
charges the  employing  municipality  is  a  ques- 
tion upon  which  the  courts  are  divided.  Those 
holding  the  affirmative  rest  their  conclusion 
upon  the  ground  of  public  policy;  but  a  re- 
view of  the  decisions  is  unnecessary,  for  in 
this  state  we  have  a  statute  which  declares 
the  public  policy  here.  Section  375,  Revined 
Codes,  reads  as  follows:  *^^^len  the  title  of 
the  incumbent  of  any  office  in  this  state  is 
contested  by  proceedings  instituted  in  any 
court  for  that  purpose,  no  warrant  can  there- 
after be  drawn  or  paid  for  any  part  of  his 
salary  until  such  proceedings  have  been  final- 
ly determined.*  If,  then,  after  the  quo  war- 
ranto proceeding  was  instituted,  the  city  dis- 
regarded the  statute  and  paid  the  salary  to 
■Quinn,  it  did  so  at  its  peril." 

In  Wynne  v.  Butte,  45  Mont.  417,  123  Pac. 
.531,  it  appeared  that  the  plaintiff  was  duly 
appointed  as  chief  of  police  of  a  city  under 
the  metropolitan  police  laws.  He  was  wrong- 
fully ousted  from  office  by  the  maj'or  and  the 
(Mty  council,  but  was  later  restored  to  his 
office.  In  an  action  for  his  salary  during 
the  period  of  ouster  the  city  attempted  to 
defend  on  the  ground  that  the  salary  was 
paid  to  the  de  facto  officer  appointed  by  the 
mayor.  It  was  held  that  the  salary  being  an 
incident  to  the  office  he  could  not  he  deprived 
of  it  during  the  time  he  was  wrongfully  pre- 
vented from  performing  his  duties:  and  that 
his  earnings  in  other  employraentV  during 
the  time  of  his  expulsion  could  not  Ik*  charged 
against  him. 

The  reported  case  though  in  accord  with 
the  minority  rule  that  a  de  jure  officer  may 
recover  his  salary  from  the  city  for  the  period 
of  wrongful  ouster  even  if  some  one  else  has 
been  employed  and  has  been  paid  the  salary 
for  that  period,  holds  ^at  the  amount  he 
has  earned  during  that  time  in  tho  exercise 
of  due  diligence  must  be  charged  against  him. 


NBW  TORK  cmxmuLL  rahaoad 
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United  States  Supreme  Court— May  21,  1917. 
»44  U,  S.  147;  37  S.  Ct.  546. 


Wor1pnem*s  Coaspensatiom  Aota  —  Em- 
ployees witliin  Purview  —  Employees 
of  Interstate  Railroad. 

The  entire  subject  of  the  liability  of  inter- 
state railway  carriers  for  the  death  or  injury 
of  their  employees  while  employed  by  them  in 
interstate  eommeree  is  so  completely  covered 
hv  the  provisions  of  thie  Federal  £mpIoyers' 
Liability  Act  of  AprU  22,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Fed.  St.  Ann.  1909  Supp. 
p.  584),  as  to  prevent  any  award  under  the 
New  York  Workmen's  Compensation  Act  (N. 
T.  Laws  1913,  chap.  816;  Laws  1914,  cihaps. 
41,  316),  where  an  employee  was  injured  or 
kiiled  without  fault  on  the  railway  company's 
part  while  he  was  engaged  in  interstate  eom- 
nerce,  although  the  federal  act  gives  the 
right  of  recovery  only  when  the  injury  re- 
sults in  whole  or  in  part  from  negligence  at- 
tributable to  the  carrier. 

[See  note  at  end  of  this  case.] 

Error  to  Appellate  Division  of  Supreme 
Court,  Third  Judicial  D^artment,  State  of 
Xew  York. 


Claim  for  compensation  under  workmen's 
compensation  act.  James  Winfleld,  claim- 
ant, and  New  York  Central  Railroad  Com- 
pany, defendant.  Claim  allowed  by  Work- 
men's Compensation  Commission.  Decision 
affirmed  by  Appellate  Division  of  6»prem« 
Court  and  by  Court  of  Appeals.  Defendant 
brings  error.  The  facts  are  stated  in  the 
opinion.     Reversed. 

Frank  F.  ^kiting,  Robert  E,  WhaUn,  Wil- 
limm  L.  Vissoher  and  H»  Leroy  Auati^  for 
plaintiff  in  error. 

B,  Clarence  Aiken,  Ewrold  J,  Hmmam.  and 
Kghurt  E,  Woodbury  lor  defendant  m  error. 

[147]  Van  Devanteb,  J.— While  in  the 
service  of  a  railroad  company  in  the  State 
of  New  York,  James  Winfield  sustained  a 
personal  injury  [148]  whereby  he  lost  the 
use  of  an  eye.  At  that  time  the  railroad 
company  wits  engaged  in  interstate  eommeroe 
as  a  common  carrier  and  Winfield  wae  em- 
ployed by  it  in  such  commerce.  The  injury 
was  not  due  to  any  fault  or  negligence  of 
the  carrier,  or  of  any  of  its  officers,  agents 
or  employees,  but  arose  out  of  one  of  the 
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ordliury  riilai  of  the  work  in  which  Winfi^d 
was  engaged.  He  was  a  section  laborer  as- 
sisting  in  the  repair  of  the  carrier's  main 
track  and  while  tamping  cross-ties  struck  a 
pebble  which  chanced  to  rebound  and  hit  his 
eye.  Following  the  injury  he  sought  compen- 
sation therefor  from  the  carrier  ^  under  the 
Workmen's  Compensation  Law  of  the  Stated 
and  an  award  was  made  to  him  by  the  state 
commission,  one  member  dissenting.  The 
carrier  appealed  and  the  award  was  affirmed 
by  the  Appellate  Division  of  the  Supreme 
Court,  two  judges  dissenting,  168  App.  Div. 
351,  and  also  by  the  Court  of  Appeals,  216 
N.  Y.  284.  Before  the  commission  and  in 
the  state  courts  the  carrier  insisted  that  its 
liability  or  obligation  and  the  employee's 
right  were  goyemed  exclusively  by  the  Em- 
ployers' Liability  Act  of  Congress,  c  149, 
35  Stat.  66;  c.  143,  36  Stat.  291  (Fed.  St. 
Ann.  1909  Supp.  p.  684),  and  therefore  that 
no  award  could  be  made  under  the  law  of 
the  State.  That  insistence  is  renewed  here. 
It  is  settled  that  under  the  commerce 
clause  of  the  Constitution  Congress  may  reg- 
ulate the  obligation  of  common  carriers  and 
the  rights  of  their  employees  arising  out  of 
injuries  sustained  by  the  latter  where  both 
are  engaged  in  interstate  commerce;  and  it 
also  is  settled  that  when  Congress  acts  upon 
the  subject  all  state  laws  covering  the  same 
jield  are  necessarily  superseded  by  reason  of 
the  supremacy  of  the  national  authority.' 
Congress  acted  [149]  upon  the  subject  in 
passing  the  Employers'  Liability  Act,  and 
the  extent  to  which  that  act  covers  the  field 
is  the  point  in  controversy.  By  one  side  it 
is  said  that  the  act,  although  r^ulatiug  the 
liability  or  obligation  of  the  carrier  and  the 
right  of  the  employee  where  the  injury  re- 
sults in  whole  or  in  part  from  negligence  at- 
tributable to  the  carrier,  does  not  cover  in- 
juries occurring  without  such  negligence, 
and  therefore  leaves  that  class  of  injuries 
to  be  dealt  with  by  state  laws;  and  by  the 
other  side  it  is  said  that  the  act  covers  both 
classes  of  injuries  and  is  exclusive  as  to 
both.  The  state  decisions  upon  the  point 
are  conflicting.  The  New  York  court  in  the 
present  case  and  the  New  Jersey  oonrt  in 
Winfield  v.  Erie  R.  Co.  88  N.  J.  L.  619,  96 
Atl.  394,  hold  that  the  act  relates  only  to 


injuries  resulting  from  negligence,  while  the 
California  court  in  Smith  v.  Industrial  Ace. 
Commission,  26  Cal.  App.  660,  147  Pac.  600, 
and  the  Illinois  court  in  Staley  v.  Illinois 
Cent.  R.  Co.  268  111.  356,  109  N.  E.  342,  L.R.A. 
1916A  460,  hold  that  it  has  broader  scope  and 
makes  negligence  a  test, — not  of  the  applica- 
bility of  the  act«  but  of  the  carrier's  duty  or 
obligation  to  respond  pecuniarily  for  the  in- 
jury. 

In  our  opinion  the  latter  view  is  right  and 
the  other  wrong.  Whether  and  in  what  cir- 
eumstances  railroad  companies  engaging  in 
interstate  commerce  shall  be  required  to 
compensate  their  employees  in  such  com- 
merce for  injuries  sustained  therein  are 
matters  in  which  the  Nation  as  a  whole  is 
interested  and  there  are  weighty  considera- 
tions why  the  controlling  law  should  be  uni- 
form and  not  change  at  every  state  line.  Bal- 
timore, etc.  R.  Co.  V.  Baugh^  149  U.  S.  368, 
378-379,  13  S.  Ct.  914,  37  U.  S.  (L.  ed.)  Tit. 
It  was  largely  in  recognition  of  this  that  the 
Employers'  Liability  Act  was  enacted  by  Con- 
gress. In  re  Second  Employers'  Liability 
Cases,  223  U.  S.  1,  51,  62  S.  Ct.  169,  56  U.  S. 
(L.  ed.)  327,  38  L.R.A.(N.S.)  44.  It  was 
drafted  and  passed  shortly  following  [150]  a 
message  from  the  President  advocating  an 
adequate  national  law  covering  all  such  injur- 
ies and  leaving  to  the  i^ction  of  the  several 
States  only. the  injuries  occurring  in  intrastate 
employment.  Cong.  Rec,  60th  Cong.  1st  sess. 
1347.  And  the  reports  of  the  congressional 
committees  having  the  bill  in  charge  disclosed, 
without  any  imcertainty,  that  it  was  intend- 
ed to  be  very  comprehensive,  to  withdraw  all 
injuries  to  railroad  employees  in  interstate 
commerce  from  the  operation  of  varying 
state  laws  and  to  apply  to  them  a  national 
law  having  a  uniform  operation  throughout 
all  the  States.  House  Report  No.  1386  and 
Senate  Report  No.  460,  60th  Cong.  1st  sess. 
Thus,  in  the  House  Report  it  is  said:  "It 
[the  bill]  is  intended  in  its  scope  to  cover 
all  commerce  to  which  the  regulative  power 
of  Congress  extends  ...  by  this  bill  it 
is  hoped  to  fix  a  uniform  rule  of  liability 
throughout  the  Union  with  reference  to  tlie 
liability  of  common  carriers  to  their  em- 
ployees. ...  A  Federal  statute  of  this 
character  will  supplant  the  numerous  State 


1  See  New  York  Cent.  R.  Co.  v.  White,  243 
U.  S.  188,  37  S.  Ct.  247,  Ann.  Cas.  1917D 
629. 

«In  re  Second  Employers'  Liability  Cases, 
223  U.  8.  1,  63-65,  32  S.  Ct.  169,  66  U.  S. 
(L.  ed.)  827,  38  L.R.A.(N.S.)  44;  St.  Louis, 
etc.  R.  Co.  T.  Hesterly,  228  U.  S.  702,  33  S. 
Ct.  703,  67  U.  S.  (L.  ed.)  1031;  St.  Louis, 
etc.  R.  Co.  V.  Scale,  229  U.  S.  166,  Ann.  Cas. 
1914C  166,  33  S.  Ct.  6.51,  57  U.  S.  (L. 
ed.)  1129;  Taylor  v.  Tavlor,  232  U.  S.  363, 
34  S.  Ct.  360,  68  U.  S.  (£.  ed.)  638;  Chicago, 


etc.  R.  Co.  V.  Devine,  239  U.  S.  52,  36  8.  Ct. 
27,  60  U.  8.  (L.  ed.)  140;  Texas,  R.  Co. 
v.  Rigsby,  241  U.  S.  33,  41,  86  S.  Ct.  482, 
60  U.  S.  (L.  ed.)  874;  Northern  Pac.  R.  Co. 
V.  Washington,  222  U.  S.  370,  32  S.  Ct.  160, 
56  U.  S.  (L.  ed.)  237;  Erie  R.  Co.  v.  New 
York,  233  U.  S.  671,  Ann.  Cas.  1915D  138, 
34  S.  Ct.  766,  68  U.  S.  (L.  ed.)  1149,  52 
L.R.A.(N.S.)  266;  Southem  R.  Co.  v.  Indiana 
R.  Commission,  236  U.  S.  439,  36  S.  Ct.  304, 
69  U.  S.  (L.  ed.)  661. 


NSW  VMK  -CENTRAL  It.  CO.  v.  WINFEBLD. 

ty,  u.  8.  tki. 


1141 


ttetotM  on  the  BUbjeet  so  far  ««  they  re* 
Iftte  to-  interstate  eotnmeree.  It  will  create 
uniformity  throughout  the  Union,  and  the  le- 
1^1  stotue  of  ench  employers'  liability  for  per* 
sonal  injuries  hii^ead  of  being  subject  to 
iruinerouB  rules  will  be  fix^d  by  one  rule  in 
all  the  States." 

True,*  the  act  does  not  require  the  carrier 
to  respond  for  injuries  occurring  where  it 
is  not  chargeable  with  negligence,  but  thia 
is  because  Congress,  in  its  discretion,  acted 
upon  the  principle  that  compensation  should 
be  exacted  from  the  carrier  where,  and  only 
where,  the  injury  results  fi-om  negligence 
imputable  to  it.  Every  part  of  the  act  con- 
forms to  this  principle,  and  no  part  points 
to  any  purpose  to  leave  the  States  free  to 
require  compensatldn  where  the  act  withholds 
it.  By  declaring  in  §  1  that  the  carrier  shall 
be  liable  in  damages  for  an  injury  to  the  em- 
ployee" "resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents, 
or  employees  of  such  carrier,  [151]  or  by 
reason  of  any  defect  or  insufficiency,  due  to 
its  negligence,  in  its  cars,  engines,  appliances, 
maehiileiy,  track,*'  etc.fc  the  act  plainly 
shows,  as  expressly  heM  in  Seaboard  Air  Line 
Ry.  V.  Horton,  233  U.  8.  492,  601,  Ann.  Cas. 
l»ir)B'4T5,  54  S.  Ct.  685,  58  V.  8.  (L.  ed.) 
1062,  UK.A.11H3C  1,  fhat  it  was  the  inten- 
tion of  Congress  to  make  negligence  the 
basis  of  the  employee's  right  to  damages,  and 
to  exolude  responsibility  of  the  carrier  to 
the  employee  for  an  injury  not  resulting 
from  its  negligence  or  that  'of  its  officers, 
agents  or  other  employees.  The  same  prin- 
ciple is  seen  also  in  |  3,  which  requires  that 
where  the  carrier  and  the  employee  are  both 
negligent  the  recovery  shall  be  diminished 
in  proportion  to  the  employee's  coatribution 
to  ihe  total  negligence,  and  in  §  4,  which 
regards  injuries  arising  from  risks  assumed 
by  the  employee  as  among  those  for  which 
the  carrier  should  not  be  made  to  respond. 
The  committee  reports  upon  the  bill  show 
that  this  principle  was  adopted  deliberately, 
notwithstanding  there  were  tlrose  within  and 
without  the  committees  who  looked  with 
greater  favor  upon  a  different  principle  which 
puts  negligence  out  of  view  and  regards  the 
employee  as  entitled  to  compensation  wher- 
ever the  injury  is  an  incident  of  the  service 
in  which  he  is  employed.  A  few  years  after 
the  passage  of  the  act  a  legislative  commis- 
sion drafted  and  the  Committees  on  tlie  Ju- 
diciary in  tlie  two  houses  of  Congress  favor- 
ably reported  a  bill  substituting  the  latter 
principle  for  the  otlicr,  Senate  Keport  No. 
."tSS.  62d  Cong.  2d  sess.  Hoiise  Report  No. 
1441,  G2d  Cong.  3d  sess.  but  that  bill  did 
not  become  a  law. 


That  the  act  is  comprehensive  and  also  ex- 
clusive is  distinctly  recognized  in  repeated 
decisions  of  this  court.  Thus,  in  Missouri, 
etc.  ».  Co.  V.  Wulf,  220  U.  S.  670,  676,  Ann. 
Cas.  1914B  134,  33  8.  Ct.  135,  57  U.  S.  (L. 
ed.)  355,  and  other  cases,  it  is  pointed  out 
that  the  subject  which  the  act  covers  is  ''the 
responsibility  of  [162]  interstate  carriers  by 
railroad  to  their  employees  injured  in  such 
commerce;"  in  Michigan  Cent.  R.  Co.  v.  Vree- 
land,  227  U.  S.  69,  66,  67,  Ann.  Cas.  1914C 
17«,  33  8.  Ct.  192,  57  U.  S.  (L.  ed.>  417,  it 
is  said  that  *'we  may  not  piece  out  this  act 
of  Congress  by  resorting  to  the  local  statutes 
of  the  State  of  procedure  or  that  of  the  in- 
jury," that  by  it  "Congress  has  undertaken  to 
cover  the  subject  of  the  liability  of  railroad 
eompanies  to  their  employees  injured  while  en- 
gaged in  interstate  commerce/'  and  that  it  is 
'^paramount  and  exclusive;"  in  North  Caro- 
lina R.  Co.  ▼.  Zachary,  282  U.  8.  248,  256, 
Ann.  Cas.  1914C  159,  34  8.  Ct.  305,  68  U.  S. 
(L.  ed.)  591,  it  is  held  that  where  is  appears 
that  the  injury  occurred  while  the  carrier  was 
engaged  and  the  employee  employed  in  inter- 
state commerce  the  federal  act  governs  to 
the  exclusion  of  the  state  law;  in  Seaboard 
Air  Line  Ry.  v.  Horton,  supra,  pp.  501,  503, 
it  is  said  not  only  that  Congress  intended  "to 
exclude  responsibility  of  the  carrier  to  its 
employees"  in  the  absence  of  negligence,  but 
that  it  is  not  conceivable  that  Congress  "in- 
tended to  permit  the  legislatures  of  the  sever- 
al States  to  determine  the  effect  of  contrib- 
utory negligence  and  assumption  of  risk,  by 
enacting  statutes  for  the  safety  of  em- 
ployees, ^ince  this  would  in  effect  relegate  to 
State  control  two  of  the  essential  factors  that 
detei'mine  the  responsibility  of  the  employ- 
er;" and  in  Wabash  R.  Co.  v.  Hayes,  234  U. 
S.  86,  89,  34  8.  Ct.  720,  58  U.  S.  (L.  ed.) 
1226,  it  is  said:  "Had  the  injury  occurred 
in  interstate  commerce,  as  was  alleged,  the 
Federal  act  undoubtedly  would  have  been 
controlling  and  a  recovery  could  not  have 
been  had  under  the  common  or  statute  law 
of  the  State;  in  other  words,  the  Federal  act 
would  have  been  exclusive  in  its  operation, 
not  merely  cumulative  [citing  cases].  On 
tlie  other  hand,  if  the  injury  occurred  outside 
of  interstate  commerce,  the  Federal  act  was 
without  application  and  the  law  of  the  State 
was  controlling." 

The  act  is  entitled,  "An  Act  Relating  to 
the  liability  of  common  carriers  by  railroad 
to  their  employees  in  certain  cases,"  and  the 
suggestion  is  made  that  the  words  "in  [153] 
certain  cases"  require  that  the  act  be  re- 
strictively  construed.  But  we  think  these 
words  are  intended  to  do  no  more  than  to 
bring  the  title   into  reasonable  accord  with 


8a The  act  is  printed  in  full  in  In  re  Second       82  8.  Ct.  169,  56  U.  S.  (L.  ed.)  327,  38  L.R.A. 
Employerp'  Liability  Cases,  228  U.  S.  1,  6r-.10,       (N.S.)  44. 
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the  body  of  the  act,  which  discloses  in  exact 
terms  that  it  is  not  to  embrace  all  cases  of 
injury  to  the  employees  of  such  carriers,  but 
only  such  as  occur  while  tlie  carrier  is  en- 
gaging and  the  employee  ia  employed  in 
'^commerce  between  any  of  the  several 
States,"  etc.  See  Employers'  Liability  Cas- 
es, 207  U.  S.  463,  28  a  Ct.  141,  52  U.  S. 
(L.  cd.)  297. 

Only  by  disturbing  the  uniformity  which 
the  act  is  designed  to  secure  and  by  depart- 
ing from  the  principle  which  it  is  intended 
to  enforce  can  the  several  States  require 
such  carriers  to  compensate  their  employees 
for  injuries  in  interstate  commerce  occur- 
ring without  n^ligence.  But  no  State  is  at 
liberty  thus  to  interfere  with  the  operation 
of  a  law  of  Congress.  As  before  indicated, 
it  is  a  mistake  to  suppose  that  injuries  oc- 
curring without  negligence  are  not  reached  or 
affected  by  the  act,  for,  as  is  said  in  Prigg 
V.  Pennsylvania,  16  Pet.  539,  617,  10  U.  S. 
(L.  ed.)  1060,  **If  Congress  have  a  constitu- 
tional power  to  regulate  a  particular  subject, 
and  they  do  actually  regulate  it  in  a  given 
manner,  and  in  a  certain  form,  it  cannot  be 
that  the  state  legislatures  have  a  right  to 
interfere,  and,  as  it  were,  by  way  of  comple- 
ment to  the  legislation  of  Congress,  to  pre- 
scribe additional  regulations,  and  what  they 
may  deem  auxiliary  provisions  for  the  same 
purpose.  In  such  a  case,  the  legislation  of 
Congress,  in  what  it  does  prescribe^  mani- 
festly indicates  that  it  does  not  intend  that 
there  shall  be  any  farther  legislation  to  act 
upon  the  subject-matter.  Its  silence  as  to 
what  it  does  not  do,  is  as  expressive  of  what 
its  intention  is  as  the  direct  provisions  made 
by  it."  Thus  the  act  is  as  comprehensive  of 
injuries  occurring  without  negligence,  as  to 
which  class  it  impliedly  excludes  liability,  as 
it  is  of  those  as  to  which  it  imposses  liability. 
In  other  words,  it  is  a  regulation  of  the  car- 
riers' duty  or  obligation  as  to  both.  And 
the  reasons  which  operate  to  prevent  the 
[1&4]  States  from  dispensing  with  compensa^ 
tion  where  the  act  requires  it  equally  pre- 
vent them  from  requiring  compensation 
where  the  act  withholds  or  excludes  it. 

It  follows  that  in  the  present  case  the 
award  under  the  state  law  cannot  be  sus- 
tained. 

Judgment  reversed. 

Brandeis,  J.  {dissenting).-^!  dissent  from 
the  opinion  of  the  court;  and  the  importance 
of  the  question  involved  induces  me  to  state 
the  reasons. 

By  the  Employers'  Liability  Act  of  April 
22,  1908  (Fed.  St.  Ann,  1909,  Supp.  p.  684) 
Congress  provided,  in  substance,  that  rail- 
roads engaged  in  interstate  commerce  shall 
be  liabte  in  damages  for  their  negligence 
resulting   in   injury   or   death   of  employees 


while  so  engaged.  The  majority  of  the  eourk 
now  holds  that  by  so  doing  Congress  mani- 
fested its  will  to  cover  the  whole  field  of  com- 
pensation or  relief  lor  injuries  suffered  by 
railroad  employees  engaged  in  interstate  com- 
merce; or»  at  least,  the  whole  field  of  obliga- 
tion of  carriers  relating  thereto;  and  that  it 
thereby  withdrew  the  subject  wholly  from  the 
domain  of  state  action.  In  other  words  the 
majority  of  the  court  declares,  that  Congress 
by  passing  the  Employers'  Liability  Act  pro- 
hibited States  from  including  within  the  pro- 
tection of  their  general  Workmen's  Compensa- 
tion Laws  employees  who  ioithout  fmUt  on  ihr 
railroad's  part  are  injured  or  killed  while 
engaged  in  interstate  commerce;  although 
Congress  itself  offered  them  no  protection. 
That  Congress  ooiUd  have  done  this  is  clear. 
The  question  presented  is:  Has  Congress 
done  so?    Hajs  Congress  so  willed? 

The  Workmen's  Compensation  L/lw  of  New 
York  here  in  question  has  been  declared  by 
this  court  to  be  among  those  which  "bear 
so  close  a  relation  to  the  protection  of  the 
lives  and  safety  of  those  concerned  that  they 
properly  [155]  may  be  i-egarded  as  coming 
within  the  category  of  police  regulations." 
New  York  Cent.  R.  Co.  v.  White,  248  U.  S. 
188,  207,  37  S.  Ct.  247.  And  this  court  has 
definitely  formulated  the  rules  which  should 
govern  in  determination  when  a  federal  stat- 
ute regulating  commerce  will  be  held  to  su- 
per sedt^  state  legislation  in  the  exercise  of 
the  police  power.     These  rules  are: 

1.  ^'In  oonlerring  u{ft)n  Congress  the  regu- 
lation of  commerce,  it  was  never  intended  to 
cut  the  States  off  from  legislating  on  all  sub- 
jects relating  to  tlie  health,  life,  and  safety 
of  their  citizens,  tliough  the  l^isl»tion  might 
indirectly  affect  the  commerce  of  the  coun- 
try." Sherlock  v.  Ailing,  93  U.  3.  99,  103, 
2S  U.S.  (L.  ed.)  819. 

2.  ''If  the  purpose  of  the  act  cannot  other- 
wise be  accomplished — ^if  its  operation  with- 
in its  chosen  field  else  must  be  frustrated 
and  its  provinions  be  refused  their  natural 
effect — the  state  law  must  yield  to  regulation 
of  Congress  within  the  sphere  of  its  delegated 
power.     .     .     . 

'*But  the  intent  to  supersede  the  exerciae 
by  the  State  of  its  police  power  as  to  matters 
not  covered  by  the  Federal  legislation  ia 
not  to  be  inferred  from  the  mere  fact  that 
Congress  has  seen  fit  to  circumscribe  its  regu- 
lation and  to  occupy  a  limited  field.  In  other 
words,  such  intent  is  not  to  be  implied  un- 
less the  act  of  Congress  fairly  interprete<l  is 
in  actual  confiict  with  the  law  of  the  State.'' 
Savage  v.  Jones,  225  U.  S.  50],  533.  32  S. 
Ct.  716.  56  U.  S.  (L.  ed.)   1182. 

3.  ''The  question  must  <A  course  be  deter- 
mined with  reference  to  the  settled  rule  that 
a  statute  enacted  in  execution  of  a  reserved 
power  of  the  State  is  no^to  be  regarded  as 
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inconsietent  with  an  act  of  Congress  passed 
in  the  execution  of  a  clear  power  under  the 
CoBstitutiony  unless  the  repugnance  or  con- 
flict is  so  direct  and  positire  that  the  two 
acts  cannot  be  reconciled  or  stand  together." 


Mtssonri,  etc.  R.  Co.  ▼.  Haber,  160  U.  S.  613, 
623,  18  a  Ct.  488,  42  U.  S.   (L.  ed.)  878. 

Quided  by  these  rules  and  the  cases  in 
which  they  have  [156]  been  applied*  we  en- 
deavor to  determine  whether  Congress  in  en* 


SThe  following  cases  show  that  Congress, 
in  legislating  upon  a  particular  subject  of 
interstate  commerce,  will  not  be  held  to  have 
inhibited  by  implication  the  exercise  by  the 
States  of  their  reserved  police  power,  unless 
snoh  stato  action  would  actually  frustrate  or 
impair  the  intended  operation  of  the  federal 
legislation. 

1.  In  SUgh  V.  Kirkwood,  237  U.  S.  52,  62, 
35  S.  Ct.  540,  59  U.  S.  (L.  ed.)  835,  it  was 
held  that  the  Federal  Food  and  Drugs  Act 
(8  Fed.  St.  Ann.  2d  ed.  358),  dealing,  among 
other  things  with  shipment  in  interstate  com- 
merce of  fruit  in  Althy,  decomposed,  or  putrid 
ecnditioD,  did  not  prerrent  a  State  from  pen- 
alizing the  shipment  of  citrus  fruits  "wliich 
are  immatiire  or  otlierwise  unfit  for  consump- 
tion." 

2.  In  Atlantic  Coast  Line  K.  Co.  v.  Georgia, 
234  U.  S..280,  293,  34  S.  Ct.  829,  58  U.  S. 
(L.  ed.)  1312,  it  was  held  that  Congress  did 
not,  by  the  passage  of  the  Federal  Safetv  Ap- 
pliaaee  Acts  (6  Fed.  St.  Ann.  7S2;  10  Id. 
375;  1812  Supp.  p.  336),  dealing  with  the 
equipment  of  locomotives,  as  well  as  of  ears, 
and  the  Act  to  Regulate  Commerce  (4  Fed. 
St.  Ann.  2d  ed.  331),  preclude  the  States 
from  legislating  concerning  locomotive  head- 
lights, as  to  which  Congress  had  not  spe- 
elflcsilly  acted. 

■  3,  In  Missouri,  etc.  R.  Co.  v.  narris,  234 
U.  S.  412,  420,  34  S.  Ct.  7dO,  68  U.  S.  (U 
ed.)  1377,  L.R.A.1915C  942,  it  was  held  that 
the  Carmack  Amendment  (34  Stat.  584,  595, 
4  Fed.  St.  Ann.  2d  ed.  506),  r^^ating  the 
carrier's  liability  for  loss  of  interstate  ship- 
ments, did  not  pre\«ent  a  State  from  providing 
for  the  allowance  of  a  moderate  attorney's 
fee  in  a  statute  applicable  both  in  the  case  olf 
interstate  i^nd  intrastate  shipments. 

4.  In  Savage  v.  Jones,  225  U.  S.  501,  529, 
32  a  Ct  715,  56  U.  S.  (h.  ed.)  1182,  it  was 
held  that  the  paasage  by  Congress  of  the  Food 
and  Drugs  Act  of  1006  (3  Fed.  St.  Ann.  2d 
ed.  358),  which,  among  other  things,  prohib- 
ited misbranding,  did  not  prevent  the  States 
from  regulating  the  sale  and  requiring  to  be 
affixed  a  statement  of  ingredients  and  mini- 
mum percentage  of  fat  and  proteins. 

5.  In  Missouri  Pae.  R.  Co.  v.  Larabee  Flour 
Mills  €0.  211  U.  S.  612,  623,  29  S.  Ct.  214, 
53  U.  S.  <L.  ed.)  352,  it  was  held  that  Con- 
gress, by  granting,  in  the  Act  to  Emulate 
Commerce  (4  Fed.  St.  Ann.  2d  ed.  331), 
power  to  the  Interstate  Commerce  Commis- 
sion to  compel  equal  switching  service  on  cars 
destined  to  interstate  commerce,  did  not.  In 
the  absence  of  the  exercise  by  the  Commission 
of  its  power,  prohibit  States  from  legislating 
on  the  subject. 

G.  In  Asl)en  v.  Kansas,  209  U.  S.  251.  257, 
14  Ann.  Cas.  1101,  28  S.  Ct.  485,  52  U.  8. 
(L.  ed.)  778,  it  was  held  that  Congress  in 
providing  (1  Fed.  St.  Ann.  2d  ed.  406)  that 
a  certificate  of  inspection  issued  by  tlie  Na- 
tional Bureau  of  Animal  Industrv  should  en* 


title  cattle  to  be  shipped  into  any  State  with- 
out further  inspection,  did  not  prevent  a 
State  from  penalizing  the  importation  of  cat- 
tle which  had  not  been  inspected  either  by 
the  federal  bureau  or  by  designated  stute 
officials. 

7.  In  Crosaman  v.  Lurman,  192  U.  S.  189, 
199,  24  S.  Ct.  234,  48  U.  S.  (L.  ed.)  401,  it 
was  held  that  the  Act  of  Congress  of  August 
30,  1890,  26  Stat.  414  (3  Fed.  St.  Ann.  2d 
ed.  715),  prohibiting  importation  into  the 
United  States  of  adulterated  and  unwhole- 
some food,  did  not  prevent  the  States  from 
legislating  for  the  prevention  of  the  sale  of 
articles  of  food  so  adulterated,  as  come  with- 
in valid  prohibitions  of  their  statutes. 

8.  In  Reid  v.  Colorado,  187  U.  S.  137,  149, 
23  S.  Ct.  02,  47  U.  S.  (L.  ed.)  108,  it  was 
held  that  Congress,  by  making  it  an  offence 
under  the  Animal  Industry  Act  (1  Fed.  St. 
Ann.  2d  ed.  406)  for  anyone  to  send  from 
State  to  State  cattle  known  to  be  affected 
with  communicable  disease,  did  not  prevent 
the  States  from  penalizing  the  importation 
of  cattle  without  inspection  by  designated 
state  officials. 

9.  In  Missouri,  etc.  R.  Co.  v.  Haber,  169 
U.  S.  613,  623,  18  S.  Ct.  488,  42  U.  S.  (L. 
ed.)  878,  it  was  held  that  the  Federal  Animal 
Industry  Act  (1  Fed.  St.  Ann.  2d  ed.  406), 
making'  It  a  misdemeanor  for  any  person  or 
corporation  to  transport  cattle  known  to  be 
affected  with  oontagious  disease,  did  not  pre^ 
vent  a  State  from  imposing  a  civil  liability 
for  damages  sustained  .by  owners  of  domestic 
cattle  by  reason  of  the  importation  of  such 
diseased  cattle. 

10.  In  Smith  v.  Alabama,  124  U.  S.  466. 
482,  8  S.  Ct.  664,  31  U.  8.  (L.  ed.)  668,  it 
was  held  that  Congress  did  not,  by  the  pas- 
sago  of  the  Act  to  Regulate  Commerce  (4 
Fed.  St.  Ann.  2d  ed.  331), 'prohibit  the  States 
from  enacting  laws  requiring  persons  to  un*^ 
dcrgo  examination  before  being  permitted  to 
act  as  locomotive  engineers. 

11.  In  Sherlock  v.  Ailing,  93  U.  S.  99,  23 
U.  S.  (L.  ed.)  819,.  it  was  held  that  Congress 
did  not,  by  the  passage  of  many  laws  regu- 
lating navigation,  with  a  view*  to  safety,  and 
providing  for  liability  in  certain  cases,  pro- 
hibit the  application  to  an  accident  in  navi- 
gable waters  of  a  State  of  a  statute  providing 
for  liability  for  wrongful  death. 

The  following  cases,  holding  that  the  Fed- 
eral Employers'  Liability  Act  (Fed.  St.  Ann. 
1909,  Supp.  p.  584)  supersedes  the  common 
or  statutory  laws  of  the  States  relating  to 
the  liability  of  railroads  for  negligent  inju- 
ries to  their  employees  while  engaged  in  in- 
terstate commerce,  are,  of  course,  wholly  con- 
sistent with  the  cases  above  referred. to,  the 
"6old"  of  both  federal  and  state  laws  there 
under  consideration  being  identical:  In  re 
Second  Employers'  Liability  Cases,  223  U.  S. 
1,  55,  32  S.  Ct  169,  56  U.  S.  (L.  ed.)  327, 
38  L.R.A.(N.S.)   44;  Missouri,  etc.  R.  Co.  v. 
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acting  the  Emploj'era'  Liability  Act  intended 
[157]  to  prevent  States  from  entering  the 
specific  field  of  compensation  for  injuries  to 
employees  arising  tcithout  fault  [158]  on  the 
railrooiFs  part,  for  which  Congress  made  no 
provision. 

To  ascertain  the  intent  we  must  look,  of 
course,  first  at  what  Congress  has  said;  then 
at  the  action  it  has  taken,  or  omitted  to  take. 
We  look  at  the  words  of  the  statute  to  see 
whether  Congress  has  used  any,  which  in 
terms  express  that  will.  We  inquire  wheth- 
er, without  the  use  of  explicit  words,  that 
will  is  expressed  in  specific  action  taken. 
For  Congress  must  be  presumed  to  have  in- 
tended the  necessary  consequences  of  its  ac* 
tion.  And  if  we  find  that  its  will  is  not  ex- 
pressed, or  18  not  clearly  expressed,  either 
in  words  or  by  specific  action,  we  should  look 
at  the  circumstances  under  which  the  Em- 
ployers* Liability  Act  was  passed;  look,  on 
the  one  hand,  at  its  origin,  scope  and  purpose; 
and,  pn  the  other,  at  the  nature,  methods  and 
means  of  state  W'orkmen's  Compensation 
Laws.  If  the  will  is  not  clearly  expressed 
in  words  we  must  consider  ail  these  in  order 
to  determine  what  Congress  intended. 

First — As  to  words  used:  The  act  con- 
tains no  words  expressing  a  will  by  Congress 
to  recover  the  whole  field  of  compensation 
or  relief  for  injuries  received  by  or  for  death 
of  such  employees  while  engaged  in  inter* 
state  commerce;  or  the  whole  field  of  car* 
riers'  obligations  in  relation  tliereto.  The 
language  of  the  act,  so  far  as  it  indicates 
anything  in  this  respect,  points  to  just  the 
contrary.  For  Its  title  is:  "An  Act  Relating 
to  the  liability  of  common  carriers  by  rail- 
road to  their  employees  in  certain  cases.''^ 

[159]  Second — As  to  specific  action  taken: 
The  power  exercised  by  Congress  is  not  such 
that,  when  exercised,  it  neceatarily  excludes 
the  state  action  here  under  consideration. 
It  would  obviously  have  been  possible  for 
Congress  to  provide  in  terms,  that  wherever 


such  injuries  or  death  result  from  the  rail- 
road's negligence,  the  remedy  should  be 
sought  by  aotioo  for  duMgos;  and  whcr* 
ever  injury  or  death  results  from  causes  otlier 
than  the  railroad's  negligence,  eompenflatioB 
may  be  sought  under  the  Workmen's  Com- 
pensation  Laws  of  the  States.  Between  the 
federal  and  the  state  law  there  would  be  no 
conflict  whatsoever.  They  would,  on  the  con- 
trary, be  complementary. 

Third-^A»  to  origin,  purpose  and  scope 
of  the  Employers'  Liability  Aot  and  the  na- 
ture, methods  and  means  of  state  Woric- 
men's  Compensation  Laws:  The  facts  are  of 
common  knowledge.  Do  they  manifest  that, 
by  entering  upon  one  section  of  the  field  of 
indemnity  or  relief  for  injuries  or  death  suf- 
fered by  employees  engafed  in  interstate 
commerce.  Congress  purposed  to  oooupy  the 
whole  field? 

(A)  The  origin  of  the  Federal  Bmplopere* 
Liability  Act: 

By  the  common  law  as  administered  in  the 
several  States,  the  employee,  like  every  other 
member  of  the  community,  was  expected  to 
bear  the  risks  necessarily  attendant  upon 
life  and  work;  subject  to  thfl  right  to  be  in- 
demnified for  any  loss  inflicted  by  wrongdoers. 

The  employer,  like  ievery  other  member  of 
the  community,  was  in  theory  liable  to  all 
others  for  loss  resulting  from  his  wrongs; 
tlie  scope  of  his  liability  for  wrongs  being 
amplified  by  the  doctrine  or  rssf}OiME««^  at*- 
perior.  This  legal  UabUity,  which  in  theory 
applied  between  empl(^er  and  employee  as 
well  as  between  others,  came,  in  course  of 
[160]  time,  to  be  seriously  impaired  in  prac- 
tice. The  protection  it  provided  employees 
seemed  to  wane  as  the  need  lor  it  grew. 
Three  defenses — the  doctrines  of  iellow  serv- 
ant's negligence,  of  assumption  oi  viak  and 
of  contributory  negligeooe-^rose  and  flour- 
ished. When  applied  to  huge  organisations 
and  hazardous  occupations,  as  railroading, 
they    practically    abolished   the    liability    of 


Wulf,  226  U.  S.  570,  576;  Michigan  Cent. 
R.  Co.  V.  Vreeland,  227  U.  S.  59,  66,  Ann. 
Cas.  1914C  176,  33  S.  Ct.  102,  57  U.  8.  (L. 
H.)   417:   St.  Louis,  etc.  R.  Co.  v.  He!4t€rly, 

228  U.  S.  702,  704,  33  S.  Ct.  703,  57  U.  S. 
(L.  ed.)  1031 :  St.  Louis,  etc.  R.  Co.  v.  Scale, 

229  U.  S,  166,  Ann.  Cas.  1914C  156.  33  S.  Ct. 
6.51,  57  U.  S.  (L.  ed.)  1120:  Taylor  v.  Tay* 
lor,  232  U.  S.  363,  368,  34  S.  Ct.  350,  58 
U.  S.  (L.  ed.)  638;  Seaboard  Air  Line  Ry. 
V.  Horton,  233  U.  8.  492,  501,  Ann.  Cas. 
1915B  475,  34  S.  Ct.  635,  ,58  U.  S.  (L.  ed.) 
1062,  L.R.A.lOloC  1:  Wabash  R.  Co.  v.  Hayes, 
234  U.  S.  86,  89,  34  S.  Ct.  729,  58  U.  S.  (L. 
ed.)  1226;  Toledo,  etc.  R.,Co.  v.  Slavln,  236 
U.  S.  454,  458,  35  S.  Ct.  306,  59  U.  S.  (L. 
ed.)  677;  St.  Louis,  etc.  R.  Co.  v.  Craft,  237 
U.  8.  648,  36  S.  Ct.  704,  59  U.  S.  (L.  ed.) 
1160;  Chicago,  etc.  R.  Co.  v.  Devine;  289  U. 
a  52,  54,  36  S.  Ct.  27,  60  U.  8.  (L.  ed.)  140; 


Chicago,  etc.  R.  Co.  v.  Wright,  239  U.  S.  548, 
561,  36  S.  Ct.  185,  60  U.  8.  (L.  cd.)  431: 
Seaboard  Air  Line  Ry.  v.  Kenner,  240  V.  8. 
489,  493,  36  S.  Ct.  458,  60  U.  'S.  (L.  ed.) 
762;  Osborne  v.  Grav,  241  U.  S.  16,  19,  36 
S.  Ct.  486,  60  V.  S.  (h.  ed.)  865. 

4  The  title  of  this  act  may  be  profitably 
compared  with  that  of  the  bil!  (not  enacted) 
prepared  by  the  Employers'  Liability  and 
workmen's  Compensation  Commission  pursu- 
ant to  Joint  Resolution  No.  41,  approved  -Tune 
25,  1910,  36  Stat.  884,  proposing  a  Federal 
Workmen's  Compensation  Law,  which  reads: 
"A  bill  to  provide  an  exclusive  remedy  and 
compensation  for  accidental  injuries  resulting; 
in  disability  or  death,  to  employees  of  com- 
mon carriers  by  railroad  engaged  in  inter- 
state or  foreign  commerce,  or  in  the  District 
of  Colombia,  and  for  other  purposes."  .Sen. 
I>oc.  338,  p.  107,  62d  Cong.  2d  sess. 
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em]>Ioyer8  to  employees;  ftnd  in  fto  doing 
they  worked  great  hardship  and  apparent  in- 
justice.  The  wnMigs  suffered  wave  flagrant; 
the  demand  for  redress  insistent;  and  the 
efforts  to  secure  remedial  legislation  wide- 
spread. But  the  opponents  were  alert,  po- 
tent and  securelv  entrenched.  The  evils  of 
the  fellow-servant  rule  as  applied  to  rail- 
roads were  recognized  as  early  as  1856,  wlNti 
Georgia  passecl  the  first  law  Abolishing  the 
defense.  Between  the  passage  of  tkat  act 
and  the  passages  of  the  first  Federal  Em^ogr- 
ers'  Liability  Act  (Act  of  June  11,  1006,  84 
Stat  282),  fifty  y«ars  elapsed.  In  thotfe 
fifty  years  only  four  more  States  had  wholly 
abolished  the  defense  of  fellow  servant's  neg- 
ligenes.  Furthermore,  in  only  one  8tate  had 
a  statorte  been  passed  mnkhig  recovery  pos- 
sible, whfere  the  employee  had  been  guilty  of 


coDftributory  negligence.*  Meanwhile,  the 
number  [161]  of  accidents  to  railroad  em- 
ployees had  become  appalling.  In  the  year 
1905-6  tbe  number  killed  while  on  duty  was 
9,807,  and  the  number  injured  56,5a4.< 
The  promoters  of  remedial  action,  unable  to 
overcome  the  efficient  opposition  presented 
in  the  legislature  of  tbe  several  States,  sought 
and  sectired  the  powerful  support  of  the 
President.?  Congress  was  appealed  to  and 
used .  its  power  [102]  over  interstate  com- 
merce to  afford  relief.  The  promotion  of 
rafety  waa  of  course  referred  to  in  the  Com- 
mittee's report  as  justifying  congressional 
action;  but  the  moving  cause  for  the  Federal 
Employers*  Liability  Act  was  not  the  desire 
to  promote  safety  or  to  secure  uniformity, 
as  in  standaniizing  equipment  by  the  Safety 
A|»pliaacfr  Acts.*    There  was,  in  the  nature 


9  At  the  time  the  first  Federal  Employers' 
Liability  Act  whh  passed  the  so-called  com- 
mon law  defmsow  remained  in  force,  in  large 
part,  in  most  of  the  States,  as  to  railroad 
employees. 

A.  The  Fellmc  Servent  fMe.  (8ec  Com- 
pttaticm  of  Statutes  in  ''Liability  of  Em- 
ployers," Senate  Hearings*  1006,  pp.  183- 
288;  and  in  Senate  Document  No.  207,  60tb 
Congress,  1st  sess.) 

(1)  It  had  been  completely  abolished 
as  to  railroad  emplnyct^s  in  only  5  States: 
Georgia  (1856),  Kansas  (1874),  North 
Carolina  ( im)7 ),  Colorado  (1»01),  North 
Dakota  (1909). 

(2)  It  remained  in  fnli  forse.  or  sub- 
•tautially  so,  in  25  States  or  Territories: 
Arizona,  California,  Connecticut,  Dela- 
ware, Idaho,  Illinois,  Kentucky,  Louisi- 
ana.  Michigan,  Maine,  Maryland,  Nebras- 
ka. Nevada,  New  Hampshire,  New  Jersey, 
New  Mexico,  Oklahoma,  Pennsylvania, 
Rhode  Island,  South  Dakota,  Tennessee, 
VemMMi*,  Washington,  West  Virginia, 
Wyoming. 

(3)  In  IC  other  Statee  it  had  been 
knodiiicd;  abolished  either  as  to  certain 
more  dangerous  kinds  of  work,  or  as  to 
certain  claHHcs  of  employees:  Alabama, 
Arkansas,  Florida,  Indiana,  Iowa,  Mas- 

•  sachusetts,  Minnesota,  Mississippi,  Mis- 
souri, New  York,  Oregon,  South  Caro- 
lina. Texas,  Utah,  Virginia,  Wisconsin. 

(4)  The  passage  of  the  first  federal 
act  immediately  stimulated  further  state 
legislation.  In  1907  the  fellow-servant 
riiie  was  abolished  as  to  railroads  in  Ar- 
kansas. Nevada,  Oklahoma,  South  Dako- 
ta; and  largely  in  California,  Nebraska, 
Pennsylvania  and  Wisconsin. 

B.  Contributory  Negligence.  (See  com- 
pilations cited,  supra.) 

(1)  In  all  but  1  State  there  had  been 
no  statutory  change  of  the  rule  that  con- 
tributory negligence  constituted  a ,  com- 
plete defense.  Georgia  (1895)  had  sub- 
stituted the  comparative  negligence  doc- 
trine. In  Kansas  and  Illinois  early  eases 
at  common  law^  seeming  to  apply  this 
doctrine  had  been  repudiated.    The  com- 


mon   law    of    Tennessee    also   contained 
some  traces  of  the  doctrine. 

(2)  During  the  year  following  tho 
passage  of  the  first  federal  act,  whieli 
adopted  the  rule  of  camparative  negli- 
ffmce,  with  mitigation  of  damages  pro- 
portionate to  tlie  degree  of  plaintifTe 
negMiQeneSr  aeveral  Statea  introdueed  this 
ni(wiiiication:  Nebraska,  NevMla,  North 
Dakota,  South  Dakota,  Wisconsin. 
C.  Assumption  of  Risk.  (See  the  com- 
pilations cited,  supra.) 

The  harshness  of  this  rule  had  been 
mitigated  by  statute  or  other  statutory 
action  taken  in  only  14  States:  Ala- 
bama, California,  Colorado,  Georgia,  Mas- 
saohnseita,  Mississippi^  New  Mexico,  New 
York,  North  CaroUna,  Ohio,  Oregon, 
South  Carolina,  Texas,  Virginia.  In 
1907  Iowa  abolished  the  rule  as  to  em- 
ployees giving  notice  of  a  known  defect. 

•  See  Report  of  Interstate  CJonimercc  Com- 
mission for  the  year  1906.  Summary  of 
Casualties,  Table  A,  p.  161. 

T  President's  Messages,  December  2,  1002; 
December  6,  1904;  December  5,  1906;  JaJiu- 
ary  31,  1908. 

•  The  following  facts  are  significant  as 
showing  that  employers'  liability  was  not 
deemed  a  factor  in  safety  to  employees  or  the 
public,  or  a  matter  in  which  uniformity  was 
desirable,  or  rs  otherwise  presenting  a  rail- 
road problem: 

(1)  The  Annual  Reports  of  the  Inter- 
state Commerce  Commission  to  Congress 
for  the  eleven  years  ending  December,  1908. 
deal  each  year  at  large  with  accidents, 
casualties  to  employees,  and  the  promotion 
of  safety.  These  reports  contain  numerous 
recommendations  for  legislation  concerning 
safety  appliances,  hours  of  labor,  block  sig- 
nals, train  control,  inspection  and  accident 
repoi'ting;  but  no  recommendation  or  even 
mention  of  employers'  liability. 

(2)  The  National  Convention  of  Rail- 
road Commissioners,  an  association  com- 
prising the  commissioners  of  the  several 
States,  is  formed  for  the  purpose  of  dis- 
cussing and  aiding  in  the  solution  of  Amer- 
ican  railroad  problems.     Likewise,   in   its 
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of  things,  no  more  reason  for  providing  a 
federal  remedy  for  negligent  injury  to  em- 
ployees than  there  would  have  been  for  pro- 
viding such  a  remedy  for  negligent  injury 
to  passengers  or  to  other  members  of  the 
public.  The  Federal  Employers'  Liability 
Act  was,  in  a  sense,  emergency  legislation. 
The  circumstances  [163]  attending  its  pas- 
sage were  such  as  to  preclude  the  belief  that 
thereby  Congress  intended  to  deny  to  the 
States  the  power  to  provide  for  compensa- 
tion or  relief  for  injuries  not  covered  by  it. 

<B)  The  scope  of  the  Federal  Employers* 
Liability  Act: 

(1.)  The  act  leaves  uncovered  a  large  part 
of  the  injuries  which  result  from  the  rail- 
roads' negligence.  The  decision  of  this  court 
in  the  first  Employers'  Liability  Cases,  207 
U.  S.  463,  88  S.  Ct.  141,  52  U.  S.  (L.  ed.) 
207,  had  declared  that  Congress  lacked  pow- 
er to  legislate  in  respect  to  any  injuries  oc- 
curring otherwise  than  to  employees  engaged 
in  interstate  commerce.  Later  decisions  dis- 
close how  large  a  part  of  tiie  injuries  result- 
ing from  the  railroads'  negligence  are  thus 
excluded  from  the  operation  of  the  federal 
law.  For  the  act  was  held  to  apply  only  to 
those  directly  engaged  in  interstate  com- 
merce. This  excludes  not  only  those  engaged 
in  intrastate  commerce,  but  also  the  many 
who — while  engaged  on  work  for  interstate 
commerce^  as  in  repairing  engines  or  cars — 
are  not  directly  engaged  in  it.  Likewise  it 
excludes  employees  who,  though  habitually 
engaged  directly  in  interstate  commerce,  hap- 
pen to  be  injured  or  killed  through  the  rail- 
roads' negligence,  while  performing  some 
work  in  intrastate  commerce .» 

(2.)  The  act  leaves  uncovered  all  of  the 
injuries  whicli  result  otherwise  than  from  the 
railroad's  negligence,  tliough  occurring  when 
the  employee  is  engaged  direct^  in  interstate 
commerce. 

The  scope  of  the  act  is  so  narrow  as  to  pre- 
clude the  belief  that  thereby  Congress  intend- 
ed to  deny  to  the  States  [164]  the  power  to 
provide  compensation  or  relief  for  injuries 
not  covered  by  it. 


(C)  The  purpose  of  the  Employers^  lAa- 
hility  Act: 

The  faets  showing  the  origin  aid  aeope  of 
the  act  discussed  above,  indicate  also  its  pur- 
pose. It  was  to  end  the  demial  of  the  right 
to  damages  for  injuries  due  to  the  railroads* 
negligence — a  right  denied  under  judicial  de- 
cisions through  the  interposition  of  the  de- 
fenses of  fellow-aervant,  assumption  of  risk 
and  contributory  negligence.  It  was  not  the 
purpose  of  the  aet  to  deny  to  the  States  the 
power  to  grant  the  wholly  new  riyht  to  pro- 
tection or  relief  in  the  ease  of  injuries  suf- 
fered otherwise  than  through  fault  of  the 
railroads. 

The  Federal  Employers'  Liability  Act  was. 
in  no  respect,  a  departure  from  the  individ- 
ualistic basis  of  right  and  of  liability.  It 
was,  on  the  contrary,  an  attempt  to  enforce 
truly  and  impartially  the  old  conception  of 
justice  as  between  individuals.  The  common- 
law  liability  for  fault  was  to  be  restored  by 
removing  the  abuses  which  prevented  its  full 
and  just  operation.  The  liability  of  the  em- 
ployer, under  the  federal  act  as  at  common 
law,  is  merely  a  penalty  for  wron^  4oing. 
The  remedy  assured  to  the  employee  is  merely 
a  more  eflieient  means  of  making  the  wrong- 
doer indemnify  him  whom  he  has  wronged. 
This  limited  purpose  of  the  Employers'  Lia- 
bility Act  precludes  the  belief  that  Congress 
intended  thereby  to  deny  to  the  States  the 
power  to  provide  compensation  or  relief  for 
injuries  not  covered  by  tlie  act. 

(D)  The  nature  of  Workmen*s  Compensa- 
tion Acts: 

In  the  effort  to  remove  abuses,  a  study  ha<l 
been  made  of  facts;  and  of  the  world's  expe- 
rience in  dealing  with  industrial  accidents. 
That  study  uncovered  as  fiction  many  an  sl^ 
sumption  upon  which  American  jwiges  and 
lawyers  had  rested  comfortably.  The  oonvic- 
tion  became  widespread,  that  our  individual- 
istic conception  of  rights  and  liability  no 
longer  furnished  an  adequate  basis  for  deal- 
ing [165]  with  accidents  in  industry.  It  was 
seen  that  no  system  of  indemnity  dependent 
upon  fault  on  the  employers'  part  could  meet 


reports  for  eleven  years  ending  October, 
1908,  no  reference  has  been  found,  either 
in  the  annual  President's  address,  or  in  the 
report  of  the  Committee  on  Legislation,  or 
in  the  discussions,  to  the  subject  of  em- 
ployers' liability;  or  any  mention  of  the 
passage  by  Congress  of  the  two  Employers' 
Liability  Acts,  or  of  the  decision  of  this 
court  on  the  first  act. 

The  absence  of  such  reference  is  particu- 
larly noteworthv  in  the  legislative  report 
for  the  year  1908,  pp.  218-233,  which  is 
devoted  to  a  consideration  of  harmonious 
or  uniform  legislation.  It  contains  a  r6su- 
m^  of  the  legislation  in  Congress  recom- 
mended and  supported  by  the  National  Con- 
vention of  Railroad  Commissioneirs  during 


a  period  of  19  years  and  attendances  at 
congressional  hearings  on  safety  appliances, 
block  signal,  and  hours  of  labor  legislation. 
8  Compare  Illinois  Cent.  R.  Co.  v.  Behrens^. 
233  U.  S.  473,  Ann.  Cas.  1914C  163,  34  S.  Ct. 
646,  58  U.  S.  (L.  ed.)  JOol;  New  York  Cent, 
etc.  River  R.  Co.  v.  Carr,  238  IT.  S.  260,  .3.> 
S.  Ct.  780,  59  U.  S.  (L.  ed.)  1298;  Delaware 
etc.  R.  Co.  v.  Yurkonis,  238  U.  S.  4:J9,  3.'> 
S.  Ct.  902,  59  U.  S.  (L.  ed.)  1397;  Shanks 
V.  Delaware,  etc.  R.  Co.  239  U.  S.  656,  3G 
S.  Ct.  188,  60  U.  S.  (L.  ed.)  436,  L.R.A. 
1916C  797;  Chicago,  etc.  R.  Co.  v.  Harring- 
ton, 241  U.  S.  177,  36  S.  Ct.  617,  60  U.  S. 
(L.  ed.)  941;  Erie  R.  Co.  v.  Welsh.  242  U.  S. 
303,  37  S.  Ct.  116;  Raymond  v.  Chicago,  etc. 
R.  Co.  243  U.  S.  43,  37  S.  Ct.  268. 
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the  situation;  even  if  the  law  were  perfected 
and  its  administration  made  exemplary.  For, 
in  probably  a  majority  of  cases  of  injury  there 
was  no  assignable  fault;  and  in  many  more 
it  must  be  impossible  of  proof.  It  was  urged : 
Attention  should  be  directed,  not  to  the  em- 
ployer's fault,  but  to  the  employee's  misfor- 
tune. Compensation  should  be  general,  not 
sporadic;  certain,  not  conjectural;  speedy, 
not  delayed ;  definite  as  to  amount  and  time 
of  payment;  and  so  distributed  over  long 
periods  as  to  insure  actual  protection  against 
lost  t)r  lessened  earning  capacity.  To  a  sys- 
tem making  such  proTision,  and  not  to  waste- 
/ul  litigation,  dependent  for  suecess  upon  the 
eoincSdcncc  of  fault  and  the  ability  to  prove 
it,  society,  as  well  as  the  individual  employee 
and  his  dependents,  must  look  for  adequate 
protection.  Society  needs  such  a  protection 
as  much  as  the  individual ;  because  ultimately 
society  must  bear  the  burden,  financial  and 
otherwise,  of  the  heavy  losses  which  accidents 
entail.  And  ^ince  accidents  are  a  natural, 
and  in  part  an  inevitable,  concomitant  of  in- 
dustry as  now  practiced,  society,  which^is 
served  thereby,  should  in  some  way  provide 
the  protection.  To  attain  this  end,  co-opera- 
tive methods  must  be  pursued;  some  form  of 
insurance-r-that  is,  some  form  of  taxation. 
8ueh  was  the  contention  which  has  generally 
prevailed.  Thus  out  of  the  attempt  to  en- 
force individual  justice,  grew  the  attempt  to 
do  soeiffl  justice.  But  when  Congress  passed 
the  Employers*  Wabillty  Act  of  April  22, 
1908,  these  truths  had  gained  little  recogni- 
tion in  the  United  States.  Not  one  of  the 
thirty-iseven  States  or  Territories  which  now 
have  Workmen's  Compensation  Laws  had  in- 
troduced the  system.  Yet  the  conception  and 
value  of  compensation  laws  was  not  unknown 
to  Congress.  It  tlien  had  under  consideration 
the  first  Compensation  Law  for  Federal  Em- 
ployees which  was  enacted  [166]  in  the  fol- 
lowing month  (Act  of  May  30,  1908,  35  Stat. 
554).  The  need  of  its  speedy  passage  had 
been  called  to  the  attention  of  Congress  by 
the  President  in  the  same  special  message 
which  urged  the  passage  of  this  Employers' 
Liability  Act. 

Can  it  be  contended  that  Congress  hy  sim- 
ply passing  the  Employers'  Liability  Act  pro- 
iiibited  the  States  from  providing  in  any  wa>' 
for  the  maintenance  of  such  employees  (ami 
their  dependents)  for  whose  injuries  a  rail- 
road, innocent  of  all  fault,  could  not  be  called 
upon  to  make  indemnity  under  that  act?  It 
is  the  State  which  is  both  primarily  and  ulti- 
nmtely  concerned  with  the  care  of  the  injured 
and  of  those  dependent  upon  him;  even 
though  the  accident  may  occur  while  the  em- 
ployee is  engaged  directly  In  interstate  com- 
merce. Upon  the  State  falls  the  financial 
burden  of  dependency,  if  provision  be  not 
otherwise  made.    Upon  the  State  falls  direct- 


ly the  far  heavier  burden  of  the  dttnoralisa- 
tion  of  its  citizenry,  and  of  the  social  unrest, 
which  attend  destitution  and  the  denial  of 
opportunity.  Upon  the  State  also  rests  un- 
der our  dual  system  ol  government,  the  duty 
owed  to  the  individual,  to  avert  misery  and 
promote  happiness  so  far  as  possible.  Surely 
we  may  not  impute  to  Congress  the  will  to 
deny  to  the  States  the  power  to  perform 
either  this  duty  to  humanity  of  their  funda- 
mental duty  of  self-preservation.  And  if  the 
States  are  left  free  to  provide  compensation, 
what  is  there  in  the  Employers'  Liability  Act 
to  show  an  intent  on  the  part  of  Congress  to 
deny  to  them  the  power  to  nuike  the  provi- 
sion by  raising  the  necessary  eontributions,  in 
the  first  instance,  through  employers? 

(E)  Methods  and  means  of  Workmen's 
Compensation  Laics: 

The  principle  underlying  Worlunen's  Com- 
pensation Laws  is  the  same  in  all  the  States. 
The  methods  and  means  by  which  that  prin- 
ciple is  carried  out  vary  Hiaterially.  Tha 
priBci]^  is  that  of  insurance*  the  premiums 
[167]  to  which  are  oontribuied  by  employers 
generally.  How  the  ineiunance  fund  shall  foe 
raised  and  administered;  what  the  scale  of 
eompeneatien  or  relief  shall  he;  how  the 
contributing  groups  of  employers  shall  he 
formed ;  whether  or  not  a  state  fund  shall  be 
d'eated;  wliether  the  individual  employer 
shall  be  permitted  to  become  a  self -insurer ; 
whether  he  shall  be  permitted  to  deal  directly 
with  the  etaffployee  in  making  settlement  of 
the  compciisatiott  to  be  awarded;  on  all  these 
questions  the  laws  of  the  several  Slates  di> 
and  properly  may  differ  radieally. 

What  methods  and  means  t^e  State  shall 
adopt  in  order  to  provide  compensation  for 
injuries  to  citizens  or  residents  where  Con- 
gress has  left  it  free  to  legislate,  rests  (sub- 
ject to  constitutional  iimitationa)  wholly 
within  the  judgment  of  the  State.  It  might 
conclude,  in  view  of  the  hazard  involved,  that 
no  one  should  engage  in  the  ooeupation  of 
railroading  without  providing  against  the 
financial  consequences  of  aceidents  tlirough 
contributing  an  adequate  amount  to  an  acci- 
dent insurance  fund.  It  might  conclude  that 
it  was  wise  to  make  itself  the  neceesary  con- 
tributions to  such  a  fund,  out  of  monies 
raised  from  general  taxation.  Or  it  might 
conclude,  as  the  State  of  Washington  did, 
that  the  fairest  and  wisest  form  of  taxation 
for  the  purpose  was  to  impose  upon  the  em- 
ployer directly  the  duty  of  making  the  re- 
quired contributions — relying  upon  the  laws 
of  trade  to  effect,  through  the  medium  of 
transportation  charges,  an  equitable  distribu- 
tion of  the  burden.  The  method  last  sug- 
gested is  pursued  in  substance  also  by  the 
State  of  New  York.  In  its  essence  the  laws 
of  the  States  are  the  Same  in  this  respect,  as 
is  shown  in  Mountain  Timber  Co.  v.  Wash- 
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ington,  243  U.  S.  219,  37  S.  Ct.  260  It  is 
misleading  to  speak  of  the  new  obligation  of 
the  employer  to  contribute  to  compensation 
for  injuries  to  workmen  as  an  increase  of 
the  "employer's  liability/'  It  is  not  a  lia- 
bility for  a  violation  of  a  duty.  It  is  a  direct 
— ^a  primary-— obligation  in  the  nature  of  a 
tax.  And  the  right  [168]  of  the  employee 
is  as  free  from  any  suggestion  of  wrong  done 
to  him  as  the  new  right  granted  by  Mothers' 
Pension  Laws. 

(F)  Federal  and  8ta4e  legislation  are  not 
in  conflict. 

The  practical  difficulty  of  determining  in  a 
particular  case,  according  to  presence  or  ab- 
sence of  railroad  fault,  whether  indemnity  is 
to  be  sought  under  the  Federal  Employers' 
Liability  Act  or  under  a  state  compensation 
law — affords,  of  course,  no  reason  for  imput- 
ing to  CoDgresB  the  will  to  deny  the  States 
power  to  afford  relief  through  sudi  a  system. 
Tlie  difficulty  and  uncertainty  is,  at  worst, 
no  greater  than  that  which  now  exists  in  so 
many  cases  where  it  is  necessary  to  deter- 
mine whether  the  employee  was,  at  tlie  time 
of  the  accident,  engaged  in  interstate  or  in- 
trastate commerce.  10  Expedients  for  mini- 
mizing inherent  difficulties  will  doubtless  be 
found  by  experience.  All  the  difficulties  may 
conceivably  be  overcome  in  iM*actice.  Or  they 
may  prove  so  great  as  to  lead  Congress  to 
repeal  the  Federal  Employers'  Liability  Aot 
and  leave  to  the  States  (which  alone  can  deal 
comprehensively  with  it)  the  whole  subject 
of  indemnity  and  compensation  for  injuries 
to  emi^yees  whether  engaged  in  interstate 
or  intrastate  oommeroe,  and  whether  such  in- 
juries arise  from  negligence  or  without  fault 
of  the  employer. 

We  are  admonished  also  by  another  weighty 
consideration  not  to  impute  to  Congress  the 
will  to  deny  to  the  States  this  power.  The 
subject  of  oompensation  for  [169]  accidents 
in  industry  is  one  peculiarly  appropriate  for 
state  legislation.  There  must,  necessarily,  be 
vp'eat  diversity  in  the  conditions  of  living  and 
in  the  needs  of  the  injured  and  of  his  de- 
pendents, according  to  whether  they  reside  in 
one  or  the  other  of  our  States  and  Territo- 
ries, so  widely  extended.  In  a  large  majority 
of  instances  they  reside  in  the  State  in  which 
the  accident  occurs.  Though  the  principle 
that  compensation  should  be  made,  or  relief 
given,  is  of  universal  application,  the  great 


diversity  of  conditions  ift.  ihe  different  sec- 
tions of  the  United  States  may,  in  a  wise 
application  Qf  the  principle,  call  for  differ- 
ences between  States,  in  tlie  amount  and 
method  of  compensation,  the  periods  in  whicb 
payment  shall  be  made,  and  the  methods  and 
means  by  which  the  funds  shall  lie  raised  and 
distributed.  The  field  of  compensation  for 
injuries  appears  to  be  one  in  which  uniform- 
ity is  not  desirable,  or  at  least  not  essential 
to  the  public  welfare. 

The  contention  that  Congress  has,  by  legis- 
lating on  one  branch  of  a  subject  relative  to 
interstate  commerce,  pre-empted  the  whole 
field — ^has  been  made  often  in  this  c^>urt;  and, 
as  tlie  cases  above  cited  show,  has  been  re- 
peatedly rejected  in  cases  where  the  will  of 
Congress  to  leave  the  balance  ol  the  field 
open  to  state  action,  was  far  less  clear  than 
under  the  circumstances  here  oonsidercd. 
Tested  by  those  decisions  and  by  the  rulcH 
which  thia  court  has  framed  for  its  guidance, 
I  am  of  opinion,  as  was  said  in  Atlantic 
Coast  Line  R.  Co.  v.  Georgia,  234  U.  S.  280. 
204,  34  S.  Ct.  829,  58  U.  S.  (L.  ed.)  1312. 
that:  ''The  intent  to  supersede  the  exercise 
of  the  State's  police  power  with  respect  to 
this  subject  cannot  be  inferred  from  the  re- 
stricted action  which  thus  far  has  been 
taken."  The  field  covered  by  Congress  was  a 
limited  field  of  the  carrier's  liability  for  neg- 
ligence, not  the  whole  field  of  the  carrier's 
obligation  arising  irom  accidents.  I  find  no 
justification  for  imputing  to  Congress  tlw 
will  to  deny  to  a  large  class  of  persona  en- 
gaged in  a  neeessarily  [170]  hazardous  occu- 
pationii  and  otherwise  unprovided  for,  the 
protection  afforded  by  beneficent  statutes  en- 
acted in  the  long^deferred  performance  of  an 
insistent  di|ty  and  in  a  field  peculiarly  appro- 
priate for  state  action. 

Clarkcj  J.,  concurs  in  this  dissent. 


HOTB» 

The  reported  case  holds  that  the  liability 
of  interstate  railroad  companies  for  personal 
injuries  to  their  employees  is  so  far  r^nlated 
by  the  federal  employer's  liability  act  (Fed. 
St.  Ann.  1909  Supp.  p.  584;  Fed.  St.  Ann. 
Supp.  1912  p.  335)  as  to  remove  the  subject- 
matter  from  state  regulation,  and  tliat  ac- 
cordingly employees  of  an  interstate  railroad 


10  The  number  of  cases  on  the  October  191.5 
term  of  this  court  was  1069.  Of  these  93 
involved  one  or  more  questions  arising  under 
the  Federal  Employers'  Liability  Act  of  April 
22,  1908.  Of  these  93  canes,  37  presented  tho 
question  whether  or  not  the  employee  was 
engaged  in  interstate  commerce  or  in  Prostate 
commerce.  In  52  of  the  oases  the  question 
was  presented  whether  there  was  evidence  of 
negligence  on  the  part  of  defendant.     In  24 


of  the  cases  the  question  was  also  presented 
whether  or  not  the  employee  had  assumed  the 
risk. 

11  Tlie  experience  of  •  thf*  organiisation 
[Brotherhood  of  lioconiotlvo  Firemen  and 
Engineers]  shows  that  more  than  60  per  cent 
of  all  deatlis  and  disabilities  are  caused  by 
railroad  accidents.  W.  S.  Carter,  Sen.  I>oc. 
549,  p.  137,  64th  Cong.  Ist  sess. 
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company  are  not  within  the  purview  of  a 
£itate  workmen'i  coiiipenfiation  act.  Tlie  ap- 
plicability of  a  workmen^fl  compensation  act 
to  railroad  employees  is  discussed  in  the 
notes  to  Minneapolis,  etc.  R.  Co.  v.  Industrial 
Commij^sion,  Ann.  Cas.  1914D  655,  and  Mat- 
ter of  Winfield,  Ann.  Cas.  1»16A  817,  the  last 
cited  case  being  reversed  by  the  reported  case. 


WOOP8 

V. 

BOCK  HUX  rCBTIUZBR  COMPAHT. 


South  Carolina  Supreme  Court — November  8, 

1915. 


1CK»  S.  Car,  449;  SO  S.  B.  S17. 


Appeal  MMd  Brror  —  Appealable  Order* 
•»  Finality  —  Nonsuit. 

The  rulings  and  orders  on  motions  for  non- 
suit and  for  the  direction  of  a  verdict  are  not 
ordinarily  appealable  until  after  final  judg- 
molt. 

Otorrullng  of  Dontwrror. 

An  order  overruling  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  failed  to  state 
a  cause  of  action  is  api^Iable. 


On  appeal  from  the  overruling  of  motions 
for  a  nonsuit  and  for  the  direction  of  a  ver- 
dict, not  ordinarily  appealable  until  after 
final  judgment,  and  fr6n^  an  appealable  order 
overruling  a  demurrer,  the  matters  involved 
will  be  determined,  in  view  of  the  fact  that 
the  reason  of  the  rule  against  appeals  from 
orders  before  final  judgment  is  to  prevent 
unnecessary  delay  in  the  trial  of  causes. 

Vnlaaaooo  —  Ploadine  —  Unmoooai»ary 
lonta  —  Xnjary  to  Third  Pov* 


In  an  action  for  damages  from  defendant's 
fertilizer  mixing  plant  near  ]»laintifT's  resi- 
dence, the  allegation  tliat  plaintiff's  mother 
and  sister  lived  with  her  and  suffered  from 
tilt)  odors,  noises,  etc.,  though  not  strictly  nec- 
essary to  the  statement  of  plaintifTs  cause  of 
action,  is  not  irrelevant  thereto,  because  tend- 
ing to  show  the  nature  and  extent  of  i^lain- 
tiff's  damages. 

PnbUo  Nnlaamces  —  Rif  ht  of  ladiTftdnal 
to  Enjoin. 

To  prevent  multiplicity  of  actions,  promote 
justice,  and  secure  the  public  tranquility, 
courts  refuse  to  entertain  private  actions  to 
remedv  purely  public  nuisances,  which  may 
and  should  be  remedied  through  the  public 
process  of  iadictment. 


from  that  suffered  bj  the  general  public,  it 
is,  as  to  them,  a  private  nuisanoe  for  which 
they  have  the  private  remedy  ol  an  action. 


That  whioh  is  per  se  or  prima  facie  a  pub- 
lic nuisance ,  is  presumed  to  affect  all  the 
public  alike,  though  it  may  not  affect  all  to 
the  same  extent,  and  one  complaining  of  such 
a  nuisance  must  allege  some  injury  to  himself 
differing  in  kind  and  not  merely  in  degree 
from  that  sufTered  by  the  general  public,  and, 
if  he  fails  to  do  so,  shows  no  catise  of  action. 

Fertlliier  Mixing  Plnnt  as  Hnlaaneo. 

A  fertiliser  mixing  plant  is  not  a  ^^lui- 
sanee  jwr  ae,"  that  is,  a  nuiaaneo  anywhere 
and  under  all  oircunstattces*  but,  if  a  nui- 
sance at  ally  in  n  "nuisance  per  accidens," 
that  is,  by  reason  of  its  location  and  other 
circumstances,  such  as  the  community  in 
which  it  is  located  or  the  manner  in  which 
it  is  constructed  or  conducted. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  individual  action  for  damages  from 
a  fertilizer  mixing  plant,  prima  faeie  only  a 
private  nuisance,  it  is  not  ncccaoary  to  the 
sufiieiency  of  the  complaint  thai  it  allege  in- 
jury to  plaintiff  differing  in  kind  from  that 
suffered  by  others  who  may  have  been  af- 
fected. 

[See  note  at  end  of  this  case.] 

Appeal  from  Common  Pleas  Circuit  Court, 
York  county:  EfiBD,  Judge. 


Action  by  Buena  Vista  Woods,  plaintiff, 
against  Rock  Hill  Fertilizer  Company,  de- 
fendant. Judgment  for  plaintiff.  Defend- 
ant appeals.    An'iKMeo. 


Where  a  public  nuisance  affeetssome  mem- 
be-H  of  the  public  in  a  different  manuer  and 
inflicts  upon  them  injury  of  a  different  kind 


[443]  Tlie  material  allegations  of  the  com- 
plaint were  as  follows: 

(1)  That  the  plaintiff  is  a  resident  of 
the  city  of  Rock  Hill,  county  and  State  afore- 
said, is  now  and  has  been  for  a  great  numbeY 
of  years  .the  owner  and  m  the  possession  of 
the  following  described  real  estate,  on  which 
is  located  here  dwelling.     .    .    . 

(3)  That  the  defendant  does  now,  and  did 
at  the  times  hereinafter  stated,  own  and  con- 
trol all  that  piece,  parcel,  or  lot  of  land 
situated,  lying,  and  being  in  the  corporate 
limits  [444]  of  the  city  of  Rock  Hill,  8.  C, 
on  .which  it  has  erected  and  is  operating  a 
fertilizer  plant.    .    .    . 

(4)  That  the  plaintiff,  with  her  sister  and 
mother,  who  is  now  88  years  of  age,  reside  on 
the  lot  described  in  paragraph  1  of  this  com- 
plaint, and  have  so  resided  for  the  last  20 
years,  and  plaintiff  has  during  said  time  made 
extensive  improvements  on  said  lot  and  build- 
ing at  cost  of  not  less  than  $2,500,  and  the 
said  property  is  very  valuable. 

(5)  Tliat  the  plaintiff  acquired  the  said 
property  and  improved  the  buildings  thereon 
for  the  purpose  of  a  permanent  home  for  her- 
self, her  sister,  and  her  aged  mother,  and 
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has  continuouflly  used  for  said  purpose  for 
the  period  above  named;  for  the  purpose  of 
a  home  this  said  lot  was  and  is  particularly 
and  peculiarly  desirable,  it  being  situated 
only  about  300  yards  from  the  business  por- 
tion of  the  city  of  Rock  Hill,  S.  €.,  on  the 
leading  and  most  prominent  and  important 
street  easily  accessible  to  business  offices  of 
said  town,  her  sister  being  required  to  accept 
<>uipIoyment  in  an  office,  and,  also,  her  mother 
now  so  old  and  partially  blind  it  is  impossible 
to  now  move  her  without  serious  damage  to 
her  health  and  without  destroying  the  future 
happiness  of  her  said  mother,  as  her  said 
mother,  even  though  practically  blind,  is  able 
to  visit  from  room  to  room  without  assistance, 
which  would  be  impossible  should  she  be  re* 
moved  to  a  different  home,  and  for  the  fur- 
ther reason  that  her  brother,  who  lived  with 
her,  has  just  recently  died,  and  her  said 
mother  daily  visits,  without  assistance,  the 
room  formerly  oocupied  by  her  son,  and  to 
deprive  her  of  this  privilege  at  her  age  in 
life  would  destroy  the  greater  part  of  her 
happiness  and  comfort;  and  before  the  erec- 
tion of  the  said  fertilizer  works  hereinbefore 
referred  to  this  home  was  quiet,  and  the  oc- 
cupants of  the  said  home  enjoyed  the  pure  and 
imadulterated  air,  and  place  was  healthy. 

(6)  That  the  plaintiff  has  had  opportuni- 
ties to  sell  said  place,  but  has  always  refused 
same  for  the  principal  reasons  [445]  that  ad- 
joining this  said  property  her  sister,  with  her 
family,  reside. 

(7)  That  the  defendant  is  now  and  has 
been  for  the  last  two  and  a  half  years  en- 
gaged in  the  business  of  preparing  and  mix- 
ing fertilizers  and  keeping  said  fertilizers  and 
the  raw  material  required  to  mix  same  in  a 
warehouse,  box  cars,  and  on  the  platform  on 
its  lot  described  in  paragraph  3  herein  and 
within  300  feet  of  the  plaintiff's  home;  and, 
in  connection,  plaintiff  erected  and  has  operat- 
ed said  plant  wilfully,  wantonly,  and  in  utter 
disregard  to  the  rights  of  this  plaintiff,  full 
well  knowing  and  ought  to  know  that  it  is 
completely  destroying,  and  will  eventually 
destroy,  said  home  by  rendering  it  very  dis- 
agreeable, unhealthy,  unpleasant,  and  main- 
taining a  private  nuisance,  in  the  following 
particulars: 

(a)  Depriving  the  plaintiff,  her  sister,  and 
her  mother  the  use  and  enjoyment  of  pure 
and  uncorrupted  air  they  enjoyed  before  the 
erection  of  the  said  plant. 

(b)  CJompelling  this  plaintiff,  her  sister, 
and  said  mother  to  inhale  disagreeable  and 
obnoxious  odors  emanating  from  the  said  raw 
material  and  fertilizers  stored  in  and  around 
the  said  plant. 

(c)  The  dust  and  small  particles  of  the 
material  used  and  stored  are  blown  by  the 
winds  on  the  garden  of  plaintiff  and  collects 
on  the  vegetation  thereof,  thereby  ruining  and 


destroying  for  eating  purposes  the  vegetablea 
grown  therein  and  making  the  cultivation  of 
a  garden  on  her  said  premises  useless,  and 
thus  depriving  plaintiff  of  the  value  of  the 
said  garden,  and  thereby  requiring  her  to 
purchase  her  vegetables  elsewhere,  an  expense 
she  was  not  heretofore  required  to  ineur. 

(d)  The  noise  and  boisterous  conduct  of  the 
employees  of  the  said  plant  is  such  that  it 
causes  this  plaintiff,  her  mother,  and  sister 
to  be  annoyed,  nervous,  and  anxious  at  all 
times  for  their  safety. 

(e)  The  obnoxious  odor,  flying  dust,  and 
grit  from  said  plant  is  snch  and  causes  so 
much  annoyance,  discomfort,  [446]  and  fear 
of  impairing  the  health  of  the  occupants  of 
said  home  that  this  plaintiff  is  now  and  does 
close  all  of  the  doors  and  windows  in  the  rear 
part  of  said  house,  next  to  said  plant,  and 
before  the  erection  of  said  plant  this  was  un- 
necessary, and  the  plaintiff,  her  mother,  and 
sister  enjoyed  the  pure  and  fresh  air,  which 
she  and  they  are  entitled  to. 

^f )  That  the  said  flying  dust  grit  frequent- 
ly falls  upon  and  makes  unflt  for  use  food 
and  other  articles  of  diet  cooked  and  in  the 
process  of  cooking  and  preparing  for  the 
table. 

(g)  That  the  said  odors,  gases,  and  dust 
from  the  said  plant  interfere  with  the  pleas- 
ure and  the  enjoyment  of  the  said  plaintiff, 
her  motlier,  and  sistei-  in  having  guests  and 
friends  visit  them,  and  they  are,  therefore, 
deprived  of  the  pleasures  of  said  guests  aii# 
visitors,  whieh  they  heretofore  did  enjoy,  and 
have  a  right  to  enjoy  unmolested. 

(8)  Tliat  the  said  defendant  created  and 
is  maintaining  the  said  fertilizer  plant  well 
knowing,  or  ought  to  know,  that  the  home 
and  the  garden  of  plaintiff  is  being  ruined 
and  destroyed  and  its  act  of  creating  and 
maintaining  same  wilful  and  wanton  and  in 
utter  disregard  of  the  plaintiff,  and  although 
netifled  of  said  odor,  etc.,  has  failed  and 
refused  to  abate  same,  to  the  damage  of 
this  plaintiff  in  the  sum  of  $10,000. 

(9)  lliat  the  future  conduct  and  mainte- 
nance of  the  said  fertilizer  plant  at  its  present 
location  will  completely  destroy  the  desira- 
bility, comfort,  pleasure,  quiet,  and  healthy 
condition  of  plaintiff's  home,  and  the  plain- 
tiff, therefore,  asked  this  Court  do  order  the 
said  nuisance  abated  and  discontinued,  so 
that  the  former  condition  that  it  was  before 
the  erection  of  the  said  plant. 

Wherefore,  plaintiff  demands  judgment 
against  the  defendant: 

First.  For  damages  in  the  sum  of  $10,000 
and  for  the  costs  of  this  action. 

[447]  Second.  That  the  defendant  be  re- 
quired to  abate  the  private  nuisance  by  mov^ 
ing  its  plant  and  warehouse  far  enough  from 
the  home  of  the  said  plaintiff  that  she  and  her 
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family  wiU  not  be  affected  there  as  herein 
complained* 

Third.  That  a  permanent  injunction  be  is* 
sued  againet  the  operation  or  the  use  thereof 
a«  a  fertilizer  plant  or  warehouse  on  the  said 
lot. 

Fourth.  For  sueh  other  and  further  relief 
as  to  thti  Conrt  may  seem  proper. 

WiUon  4  WiUe»  and  J^hn,  R.  Hari  for  ap- 
pellant. 

J.  K.  OweM^  McDonald  d  McD<nHUd  and 
Dunlap,  Dunlap  d  HollU  for  respondent. 

[448]  Htdbick,  J. — ^This  is  an  action  for 
damages  alleged  to  have  resulted  to  plaintiff 
from  a  nuisance  (a  fertilizer  mixing  plant, 
near  plaintiff's  residence)  and  to  enjoin  the 
continuance  thereof.  Defendant  moved  to 
strike  out  certain  allegations  of  the  complaint 
as  irrelevant.  The  motion  was  granted  as  to 
some  of  them,  and  refused  as  to  others.  De- 
fendant then  interposed  a  demurrer  to  the 
complaint,  on  the  ground  that  it  failed  to 
state  a  cause  of  action  for  a  private  nuisance, 
which  was  overruled.  At  the  close  of  plain- 
tiff's testimony,  defendant  moved  to  strike 
out  all  testimony  tending  to  prove  damages 
from  odors,  noise,  dust,  and  sickness  caused 
by.  odors  or  dust,  and  for  a  nonsuit,  on  the 
ground  that*  if  there  was  any  testimony  tend* 
ing  to  prove  a  nuisance,  it  was  a  public  and 
uot  a  private  nuisance.  This  motion  was 
refused.  At  the  close  of  all  the  testimony, 
defendant  moved  for  direction  of  the  verdict, 
on  tlie  same  grounds  that  it  had  moved  for 
nonsuit*  and  that  motion  waa  refused.  The 
jury  having  failed  to  agree  on  a  verdict,  a 
mistrial  was  ordered,  and  defendant  appealed* 
assigning  error  in  each  of  these  rulings. 

[449]  Appellee  objects  to  the  considerati<»i 
of  the  appeal  from  the  refusal  of  the  Court  to 
strike  out  certain  allegations  of  the  complaint 
and  to  grant  the  motions  for  nonsuit  and  di- 
rection of  the  verdict,  on  the  ground .  that 
the  rulings  and  orders  as  to  those  matters 
are  not  appealable,  until  after  final  judg- 
ment. Ordinarily,  that  is  so,  and  the  ob- 
jection would  be  well  taken,  if  the  appeal 
were  based  solely  upon  such  matters*  The 
reason  of  the  rule  is  to  prevent  unnecessary 
delay  in  the  trial  of  causes  by  appeals  from 
interlocutory  orders  which  may  have  no  prej- 
udicial effect  upon  the  fmal  judgment.  But, 
as  the  order  overruling  the  demurrer  is  ap- 
pealable, the  reason  for  the  rule  does  not 
apply,  and  it  will  be  better  for  both  parties 
in  the  further  progress  of  the  case  to  have 
these  qnestions  decided. 

The  allegati^m  tliat  plain  tiff 'a  mother  and 
sister  live  with  her  and  suffer  as  alleged, 
though  not  strictly  necessary  to  tlie  state- 
ment of  plaintiff's  cause  of  action,  was  not 
irrelevant  thereto^  because  it  tends  to  show 


the  nature  and  extent  ol  plidntlff's  dsmages, 
sijice  she  has  the  right  to  have  them  live 
with  her  and  enjoy  the  comforts  of  her  home. 
In  a  like  case^  a  plaintiff  might  allege  in- 
juries to  his  wife  and  children,  or  the  keeper 
of  a  hotel  or  boarding  house,  to  his  guests, 
not  to  enable  him  ta  recover  damages  for 
what  they  suffered,  but  to  sliow  the  nature 
and  extent  of  his  own  damsges. 

As  the  case  must  go  back  for  trial  on  the 
merits,  and  as  any  statement  or  discussion  of 
the  testimony  by  the  Court  might  result 
prejudicially  to  one  side  or  the  other,  it  is 
sufficient  to  say,  with  regard  to  the  motions 
for  nonsuit  and  direction  of  the  verdict^  that 
plaintiff's  testimony  tended  to  prove  the  al- 
legations of  her  complaint*  and  defendant's 
testimony  tended  to  disprove  them.  There- 
fore* if  the  complaint  stated  a  cause  of  action 
lor  a  private  nuisance*  no  doubt  the  learned 
cowisel  for  defendant  will  concede  that  the 
Court  was  bound  to  let  the  jury  decide  the 
issues  of  fact. 

[450]  The  question  of  paramount  import- 
ance, then,  is:  Did  the  complaint  (the  ma- 
terial allegations  of  which  will  be  reported) 
state  a  cause  of  action  for  a  private  nuisance? 
Defendant's  contention  is*  not  that  the  facts 
alleged  are  not  sufficient  to  constitute  a  nui- 
sance, but  that,  if  they  constitute  a  nuisance 
at  all,  it  is  a  public  nuisance,  and,  therefore, 
the  complaint  is  insufficient,  beeause  there  is 
no  allegation  that  plaintiff  suffered  any  spe^ 
cial  or  particular  injury,  differing  in  kind 
from  that  suffered  by  the  public. 

To  prevent  multiplicity  of  actions^  promote 
justice,  and  securing  the  public  tranquility. 
Courts  refused  to  entertain  private  actions  to 
remedy  purely  public  nuisances.  These  may 
and  should  be  remedied  through  the  public 
process  of  indictment.  But  the  Courts  recog- 
nise the  fact  that  a  public  nuisance  may 
affect  sons  mcnihers  of  the  pnWd  init  differ* 
ent  manner  and  inilet  upon  them  injury  of 
a  different  kind  from  that  suffered  by  the 
general  public;  and,  when  ^this  is  so,  it  is, 
as  to  them,  a  private  nuisance,  for  which 
they  may  have  the  private  remedy  of  an 
aietion.  But  tliat  which  is  per  se  or  prMno 
facie,  a  public  nuisance,  is  presumed  to  affect 
all  the  public  alike,  that  is,  in  the  same 
manner,  though  it  may  not  affect  all  to  the 
same  extent.  Therefore,  the  rule  is  that  when 
a  plaintiff  complains  of  that  which  is  per  ae, 
or  prima  facie,  a  public  nuisance,  he  must 
allege  some  injury  to  himself  differing  in 
kind,  and  not  merely  in  degree,  from  that 
suffered  by  the  general  public;  and,  if.  he 
fails  to  state  such  injury,  he  states  no  cause 
of  action,  and  this  for  the  reason  above  stat- 
ed that  the  Couits  will  not  allow  him  to  have 
a  private  remedy  for  that  which  affects  all 
the  public  alike.  The  cases  cited  by  appel- 
lant were  caaea  in  which'  the  things  com- 
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plained  of  were  per  ae,  or  prima  facie,  public 
mu nances,  atid,  therefore,  the  rule  above  stat- 
ed was  held  to  apply.  But  the  rule  does  not 
apply,  and  there  is  no  reason  for  its  applica- 
tion,  when  a  plaintiflf  states,  as  his  cause  of 
action,  that  which  is  prima  facie  only  a  pri- 
vate nuisance,  even  though  it  may  appear 
[451]  from  his  complaint  that  a  determinate 
number  of  other  persons  are  or  may  be 
similarly  affected  by  it,  for  a  nuisance  may 
affect  a  considerable  number  of  persons  in  the 
same  manner  and  yet  not  be  a  public  nuisance, 
and,  in  that  event,  if  the  individuals  so  affect- 
ed  were  denied  the  private  remedy  of  an  ac* 
tion,  they  would  be  without  any  remedy  at 
all,  because,  if  it  is  not  a  public  nuisance, 
it  is  not  subject  ta  indictment. 

Now,  clearly,  a  fertilizer  mixing  plant  is 
not  a  "nuisance  per  se"  that  is,  a  thing 
which  is  a  nuisance  anywhere  and  under  all 
circumstances.  If  it  is  a  nuisance  at  all, 
it  is  what  is  called  a  '^nuisance  per  accidene,** 
that  is,  by  reason  of  its  location  and  other 
circumstances,  such  as  the  community  in 
which  it  is  located,  or  the  manner  in  whidi 
it  is  constructed  or  conducted.  It  follows 
that  plaintiff's  cause  of  action  is  based  upon 
that  which  is  prima  facte  only  a  private  nui* 
sance,  and,  therefore,  it  was  not  necessary 
to  the  sufficiency  of  her  complaint  that  she 
should  have  alleged  injury  to  herself  differing 
in  kind  from  that  suffered  by  others  who 
may  have  been  affected.  The  complaint  will 
be  searched  in  vain  for  any  allegations  of 
fact  which  show  that  the  things  complained 
of  amount  to  a  public  nuisance.  The  de- 
murrer was,  therefore,  properly  overruled. 

Judgment  affirmed. 


NOTE. 


PlMe  for  Storftms  or  M lxi«r  Fex^liaev 


Generally^ 

Whether  a  place  used  for  storing  or  manu- 
facturing fertiliser  constitutes  a  nulsanee  de* 
pends  largely  on  the  situatioo  and  environ- 
ment and  the  manner  in  which  it  is  conducted ; 
the  determination  of  its  character  as  a  nui- 
sance b^ng  governed  by  the  degree  of  incon- 
venience caused  by  its  operation.  Thus  it 
may  be  stated  as  a  general  rule  that  where 
the  fumes,  gases,  odors,  etc.,  arising  from 
the  storage  or  manufacture  of  fertiliser  are 
of  such  an  offensive  and  objectionable  char* 
aeter  as  to  affect  seriously  the  comfort  of 
those  subjected  to  it,  or  to  work  an  appre- 
ciable Injury  to  their  property,  it  will  be  de- 
clared to  constitute  a  nuisance,  and  as  suck 
will  be  abated.  Northwestern  Fertiliser  Co. 
V.  Hyde  Park,  97  U.  S.  659,  24  U.  S.  <L.  ed.) 


103l(;  U.  S.  V.  Lttce,  141  l^ed.  885;  Susque- 
hanna Fertilizer  Co.  v.  Malone,  73  Md.  268, 
2&  Atl.  900,  25  Am.  St.  Rep.  505,  9  L.RJL. 
737;  Susquehanna  Fertiliaer  Co.  v.  Spangler, 
86  Md.  562,  39  Atl.  270,  63  Am.  St.  Rep.  533; 
Laird  v.  Atlantic  Coast  Sanitary  Co.  73  N. 
J.  Bq.  49,  67  Atl.  887;  Bnekman  v.  Green, 
9  Hun  (N.  Y.)  225;  Duffy  v-  B.  K.  4  J.  A. 
Meadows,  131  N.  C.  31,  42  S.  E.  460;  Barkau 
V.  Knecht,  9  Ohio  Diee.  <Re^int)  66,  10  Cine. 
L.  Bui.  342;  Evans  v.  Reading  Chemical 
Fertilii^g  Co.  160  Pa.  St.  206,  28  Atl.  702; 
Frost  V.  Berkeley  Phosphate  Co.  42  S.  C. 
402,  20  S.  E.  280,  46  Am.  St.  Rep.  736,  26 
L.R.A.  698.  And  see  the  reported  oase.  See 
also  Manhattan  Mfg.  etc.  Co.  v.  Van  Kear«n, 
23  K.  J.  £q.  251. 

The  rule  was  stated  in  Susquelianna  Ferti- 
liser Co.  V.  Malone,  73  Md.  268,  20  Ati.  900, 
25  Am.  St.  Rep.  595,  as  follows:  "No  priBei- 
ple  is  better  settled  than  that  where  a  trade  or 
business  is  carried -on  in  such  a  manner  as 
to  interfere  with  the  reasonable  and  comfort- 
able  enjoyment  by  another  of  his  property,  or 
whidi  occasions  material  injury  to  the 
property  itself,  a  wrong  is  done  to  the 
neighboring  owner,  for  which  an  action  will 
lie.  And  this,  too,  without  regard  to  the 
locality  where  such  business  is  carried  on, 
and  this,  too,  although  the  business  may  be  a 
lawful  business,  and  one  uselul  to  the  public, 
and  although  the  best  and  most  approved  ap- 
pliances and  methods  may  be  used  in  the  con- 
duct and  management  of  the  business.  .  .  . 
We  fully  agree  that  in  actions  of  this  kind, 
the  law  does  not  regard  trifling  inconveni- 
ences; that  everything  must  be  looked  at 
from  a  reasonable  point  of  view;  that  in 
determining  the  question  of  nuisance  in  such 
cases,  the  locality  and  all  the  surrounding 
circumstances  should  be  taken  into  considera* 
tion;  and  that  where  expensive  works  have 
been  erected  and  carried  on,  which  are  useful 
and  needful  to  the  public,  persons  must  not 
stand  on  extreme  rights,  and  bring  actions 
in  respect  Of  every  trifling  annoyance,  other- 
wise, business  could  not  be  carried  on  in 
such  places.  But  still,  if  the  result  of  the 
trade  or  business  thus  carried  on  is  such 
as  to  interfere  with  the  physical  comfort,  by 
another,  of  his  property,  or  such  as  to  oc- 
casion-substantial injury  to  the  property  it- 
self, there  is  wrong  to  the  neighboring  owner 
for  which  an  action  will  lie."'  In  that  case 
it  appeared  from  the  evidence  that  noxious 
gases  escaping  from  a  fertilizer  factory  were 
so  offensive  and  objectionable  as  to  affect  the 
health  of  residents  of  the  neighborhood,  and 
at  times  obliged  them  to  leave  the  table,  and 
even  to  abandon  the  house,  and  further  that 
the  gases  materially  injured  property,  dis- 
colored and  injured  clothiug  hung  out  to  dri\ 
stained  the  glass  in  the  windows,  and  cor- 
roded the  tin  spouting  on  the  houses. 
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.  Ia  Laiird  ▼.  Atlantic  Coast  Sanitary  Co.  73 
N.  J.  £q.  49,  67  Atl.  387,  wherein  it  was 
■ought  to  enjoin  the  operation  of  a  crematory 
and  fertilizer  plant  on  the  ground  that  the 
smoke  and  odors  emanating  from  it  were  so 
disagreeable  that  at  times  persona  living  from 
two  thousand  to  twenty-five  himdred  yards 
from  it  were  oompelled  to  close  their  doors 
and  windows,  it  was  said:  "With  regard  to 
the  charaeter  lor  offensiveness  and  the  in- 
tensity of  the  odor.  The  complainants  and 
their  families  are  not  oversensitive  people,  but 
plain,  everyday  folk,  and  their  evidence  must 
be  considered  aooordingly.  Their  evidence 
was  that  in  the  conditiottft  of  the  atmosphero 
and  the  direction. of  the  wind  which  I  have 
m«ntioned,  and  espefeially  and  mainly  in  warjq 
weather,  the. odor  waa  very  unpleasaati  so 
much  so  thai  th^  felt  cnnstarained  to  dose 
their  ivindows  and  keep  them  closed.  They 
were  rendered  unoomfortable,  both  at  theix 
meala  and  when  sitting  in  their  houses  and 
on  their-  piazxas  in  Mhe  summer  time.  This 
aituaiion  of  things  is  serious.  They  have 
the  right  to  have  the  air  come  to  them  in  a 
state  of  ordinary  purity^  so  that  they  can 
oomfortahly  enjoy,:  during  the  hot  months,  the 
ordinary  currents  of  aix.  In  all  these  cases 
it  ia  a  question  of  degree^  In  this  case  the 
evidence  satisfies  me. that  the  degree  of  in- 
tensity was  such  that  oniinary,  plain  people 
would  be  rendered  uneomfortahle  by  it" 
.  In  U.  8.  V.  Luce,  141  Ped.  385,  which  was 
au'  action  brought  by  the  United  States  to 
ahatethe  nuissAce  caused  to  its  quarantine 
atation  by  the  operation  of  two  fish  fertiliser 
factories  situated  from  thzee-eightha  to  three- 
iquarters  of  a  mila  distant,. the  court  holding 
the  foul .  odors  and  the  great  number  of 
fiies  caused  by  the  operation  of  the  factories 
to  constitute  a  nuisance  said:  "The  United 
States  is.  represented  at  the  quarantine  sta- 
.tion  in  tha  persons  oi  its  offioers,  agents  and 
servants  having  charge-  and  occupancy  there- 
of. Immigrants  and  other  persons  there  de- 
tained in- quarantine  or  confined  in  the  ma- 
rine hospital  are  so  detained  or  confined  by 
authority  of  the  United  States  in  the  main- 
tenance of  a  system  intended  and  calculated 
to  serve  at  once  as  an  aid  to  commerce  and 
a  protection  agaiust  the  iavas&on  of.  the 
.country  by  ecmtagious  and  isfcctiouB  dia- 
eases.  The  United  States,  owning  and  holding 
the  property  for  thie  accomplishmeDQt  of  tlieae 
henign  purposes,  has  a  right  to  insist  that 
neither  the  efficiency  of  the  msAagement  of 
the  station  nor  its  usefulness  in  other  re- 
spects shall  be  sacrificed  or  impaired  by 
nuisances  wrongfully  created  or  continued, 
and  it  is  entitled  to  seouro  relief  from  such 
Jiuisances,  when  materially  and  injuriously 
^affeqti Ag  ■  the  health  or  comlort  of  those  in 
.ehaiige  of  or  employed  at  the  station,  or  of 
tiiose  det.ain«d  or  cop^ned  th^e.  To  both 
classes  of  persons  the  government  owes  pro- 
Ann.  Cas.  1017D — 73. 


tection  against  such  wrongs  and  the  courts 
should  not  hesitate  to  accord  it.  The  evidence 
in  the  case  is  not  confined  to  the  subjects  of 
foul  or  noisome  smells  passing  directly  from 
the  fish  factories  to  the  quarantine  station, 
and.  discomfort  and  annoyance  to  the  inmates 
of  the  station  from  the  multiplication  of  flies 
resulting  from  the  operation  of  the  factories. 
It  covers  several  other  points  on  which  the 
counsel  for  the  government  laid  much  stress ; 
among  them  being  the  impregnation  of  the 
beach  with  the  large  amount  of  liquid  refuse 
daily  run  from  the  factories  into  the  bay  and 
consequent  contamination  of  the  air  with 
offensive  odors,  and  the  increased  danger  of 
the  spread  of  contagious  and  infectious  dis- 
eases beyond  the  limits  of  the  quarantine  sta- 
tion owing  to  the  great  number  of  flies  fre- 
quently waited  from  the  factories  to  the 
station.  The  evidence  on  the  two  points  just 
mentioned  is  voluminous  and  is  not  lightly 
to  be  disregarded.  There  is  also  evidence 
touching  noises  for  several  hours  in  the  night 
directly  or  indirectly  caused  by  the  unloading 
of  the  flsh  from  the  vessels  at  the  factories. 
But,  wholly  aside  from  the  three  grounds  of 
contention  last  alluded  to,  the  evidence  is 
full,  clear  and  convincing  that  the  inmates 
of  the  quarantine  station  are  materially  an- 
noyed and  discomforted  by  ofiTensive,  noisome 
and  nauseating  odors  originating  at  or  in 
the  immediate  vicinity  of  the  fish  factories 
and  caused  by  their  operation,  and  that  such 
annoyance  and  discomfort,  while  not  uninter- 
rupted, occur  so  frequently  as  to  interfere  to 
an  unreasonable  and  unjustifiable  degree  with 
the  common  enjoyment  of  life  and  to  con- 
stitute a  nuisance  which  should  be  restrained 
by  injunction.** 

In  Northwestern  Fertilizer  Co.  v.  Hyde 
Park,.  97  U.  S.  659^  24  U.  S.  (L.  ed.)  1036, 
wherein  it  appeared  that  the  odors  from  a 
fertilizer  factory  were  so  offensive  as  to  pro- 
duce nausea  and  discomfort,  and  to  depreciate 
the  value  of  property,  it  was  held  to  consti* 
tute  a  nuisance. 

In  Evans  v.  Beading  Chemical  Fertilizing 
Co.  160  Pa.  St.  209,  28  Atl.  702,  it  appeared 
that  the  fumes  and  gases  emanating  from  a 
fertilizer  factory-  were  of  such  a  character  as 
to  render  the  homes  of  the  residents  of  the 
neighborhood  unfit  for  habitaticm,  and  to 
cause  nausea^  vomiting  and  loss  of  appetite. 
It  was  held  that  the  operation  of  the  factory 
might  be  enjoined  as  a  nuisance. 

Nor  is  it  esaential  to  the  existence  of  an 
actionable  nuisance  that  health  should  be 
broken  dov^n  or  injured.  U.  S.  v.  Luce,  141 
Fed.  385,  wherein  it  was  said:  "It  is  not 
essential  to  the  existence  of  a  nuisance  that 
it  be  injurious  to  health.  The  sound  condi- 
tion of  those  employed  in  the  factories  and 
habituated  to  the  smells  necessarily  generated 
in  their  operation  cannot  be  detenninaitivQ  of 
the  proper  decision  of  this  case.     It  is  well 
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known  that  persons  can  be  accustomed  to 
foul  and  noisome  odors  and  retain  their 
health."  And  in  Perrin  v.  Crescent  City 
Stockyard,  etc.  Co.  119  La.  83,  12  Ann.  Cas. 
003,  43  So.  938,  it  was  said:  "We  find,  from 
tlie  evidence  so  taken,  that  the  odors  com- 
plained of  are  the  legitimate  and  natural 
cause  of  the  nuisance  charged,  though  we  do 
not  find  that  they  are  injurious  to  health. 
It  is  an  exaggeration  to  say  that  they  are 
unbearable;  but  that  they  are  a  source  of 
great  discomfort  to  defendant  and  his  family 
and  to  the  residents  of  the  neighborhood  can- 
not be  denied.  A  use  of  property  which  ma- 
terially interferes  with  the  physical  comfort 
of  those  who  live  in  the  neighborhood,  or 
which  impairs  the  physical  enjoyment  of  their 
home,  may  be  a  nuisance,  even  though  it  does 
not  injure  their  health,  or  result  in  driving 
them  from  their  home." 

In  the  fact  tliat  the  employees  of  a  fer- 
tilizer factory  or  those  accustomed  to  th6 
conditions  and  odors  caused  thereby  do  not 
suffer  any  inconvenience  does  not  alter  the 
rule.  U.  S,  V.  Luce,  l41  Fed.  385,  wherein 
it  was  said:  "It  by  no  means  follows  from 
the  fact  that  the  odors  from  the  fish  factories 
may  not  be  nauseating  or  discomforting  and 
annoying  to  those  employed  tliere,  or  to  others 
inured  to  noisome  smells,  that  they  do  not 
constitute  a  nuisance  to  the  inmates  of  the 
quarantine  station  and  marine  hospital.  It 
is  important  in  this  connection  to  bear  in 
mind  that  the  accomplishment  of  the  purposes 
for  which  the  station  and  hospital  were  estab- 
lished involves  not  only  the  presence  there  of 
the  officers  and  employees  in  charge,  but  the 
detention  and  confinement  of  many  wlio  have 
never  been  subjected  to  such  a  tainted  at- 
mosphere." 

A  license  from  a  board  of  health  to  main- 
tain and  operate  a  fertilizer  factory  cannot 
be  sot  up  as  a  defense  if  the  factory  is  so 
conducted  as  to  constitute  a  nuisance.  Gar- 
rett V.  State,  49  N.  J.  L.  94,  693,  60  Am.  Rep. 
592,  7  Atl.  29. 

However,  the  mere  fact  that  odors  from  a 
fertilizer  factory  are  smelled  at  a  great  dis- 
tance and  are  unpleasant  and  objectionable 
will  not  alone  constitute  the  factory  such 
a  nuisance  as  to  justify  equity  iti  enjoining 
its  operation.  Webb  v.  Virginia-Carolina, 
Chemical  Co.  (W.  Va.)  87  S.  E.  633.  In  DuflTy 
V.  E.  H.  &  J.  A.  Meadows,  131  N.  C.  31,  42 
N.  E.  460,  it  was  said:  "The  fact  that  odors 
are  ''unpleasant  and  objectionable'  is  no 
ground  for  invoking  the  aid  of  the  court  in 
interfering  with  a  business  or  other  estab- 
lishment frofii  which  such  odors  arise.  That 
they  are  unpleasant  will  not  be  sufficient; 
they  must  work  some  substantial  annoyance, 
some  material  physical  discomfort,  to  those 
who  live  in  the  nei«»hborhood,  or  injury  to 
their  health  or  property." 


Even   though  the  disagreeable  odors,  etc, 
arising  from  the  operation  of  one  fertilizer 
factory  may  not  be  sufficient  in  itself  to  be 
a  nuisance,  if  when-  comliiiied  with  tboee  of 
other   similar   factories   in  the  same   neigh- 
borhood   the    resultant    iiioonvenienee    is    so 
great  as  to  be  unreasonable,  either  one  or 
all  of  such  factories  may  be  declared  to  lie  a 
nuisance.     See  United   States   v.   Luce,   141 
Fed.  385,  wherein  th«  rule  was  stated  and 
applied  as  follows:     "The  factory  ol  the  de- 
fendants and  that  erected*  by  S.  S.   Brown 
&  Company,     .     .     .     are  so  situated  with 
respect  to  each   other  that  when  the  wind 
is  in   such   direction  as  to  carry  the  odors 
from    one   of   them   to   t^e   qnarantine   sta- 
tion it  will  carry  the  odors  from  the  other 
there,  and  the  odors  from  one  cannot  be  dis- 
tinguished  from  the  odors  from  the  other. 
There  is  no  evidence  of  co-operation,  privity 
or  business  relationship  of  any  kind  between 
the  defendants  and  9.  8.  Brown  &  Company 
in   the  erection   and   operation  of   their  re- 
spective factories,  or  between  the  defendants 
and  the  succeeding  owners  or  managecs,  if 
such  there  be,  of  the  factory  erected  by  S. 
S.  Brown  &  Company;  nor  is  there  any  evi- 
dence to  the  point  that  the  odors  from  either 
of  the  factories  alone  would  or  would  not  so 
contaminate  the  air  at  the  quarantine  sta- 
tion as  to  create  a  nuisance  there  within  the 
definition  of  the  authorities.     But  the  com- 
bined odors  from  both  factories  unquestion- 
ably have  that  effect,  and  in  producing  it  the 
two  establishments  in  fact  co-operate  in  and 
contribute  to  the  creation  of  the  nuisance. 
Under  these  circumstances,  in  the  absence  of 
a  plain,   adequate  and  complete   remedy  at 
law,  the  owners  or  managers  of  both  or  either 
of  the  factories  can  be  enjoined  from  main- 
taining or  contributing  to  the  maintenance 
of  the  nuisance."     So  in  Penrin  v.  Crescent 
City  Stockyard,  etc.  Co.  119  La.  83,  12  Ann. 
Cas.  903,  43  So.  938,  it  was  said :     **The  mere 
fact  that  there  exists  in  the  locality  other 
nuisances  which  produce  similar  results  is  no 
defense,  if  the  nuisance  complained  of  exists 
to  such  an  extent  to  be  measurablv  traceable 
thereto;  that  it  is  not  necessary  that  all  the 
injury  should  be  the  result  of  the  nuisance 
sought  to  be  charged;  that,  if  it  is  of  sudi 
a  character  and  produces  such  results  that, 
standing  alone,   it  would  be  a  nuisance  to 
plaintiff,  the  fact  that  it  is   the  principal, 
though  not  the  sole,  agent  producing  the  in- 
jury, is  sufficient." 

As  Nuisance  per  Se, 

In  some  of  the  older  cases  it  was  said  that 
a  plant  for  manufacturing  commercial  fer^ 
tilizer  is  a  nuisaiice  per  se.  State  v.  Luce, 
9  Houst.  (Del.)  306,  32  Atl.  1076;  C«ar- 
niecki  v.  Bollmati   <Pa.)    10  Cent.  Hep.  M. 
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In  the  latter  case  it  was  held  that  a  bone 
boiling  factory  located  in  a  thickly  settled 
district  was  a  nuisance  per  se,  the  court  say- 
ing: ''ETeryone  knows  that  carrion  cannot 
be  gathered  together  in  any  populous  neigh- 
borhood without  being  offensive." 

But  the  modem  and  better  doctrine  is  that 
whether  such  a  factory  is  a  nuisance  depends 
entirely  on  the  conditions  surrounding  its 
operation.  Webb  v.  Virginia-Carolina  Chem- 
ical Co.  (W.  Va.)  87  S.  E.  633.  And  see 
the  reported  case.  In  Duffy  v.  E.  H.  ^  J.  A. 
Meadows,  131  N.  C.  SI,  42  S.  E.  460,  the 
court,  holding  the  denial  of  a  motion  for 
judgment  on  the  complaint  and .  answer  to 
be  correct,  stated  the  doctrine  as  follows: 
*'The  first  motion  could  have  been  sustained 
only  upon  the  ground  that  the  material  used 
in  manufabtnring  the  guano  constituted  either 
a  nuisance  per  se,  or  that  the  answer  ad' 
mitted  the  allegations  of  the  complaint  to 
Bucfa  an  extent  as  to  show  that  the  manner 
in  which  the  business  was  conducted  and  the 
material  used  caused  a  nuisance.  This  court 
would  be  slow  to  declare  any  lawful  business 
a  nuisance  per  se.  A  slaughterhouse  located 
in  a  thickly  populated  town  or  city,  or  a 
manufactory  of  guano  similarly  situated,  in 
which  the  chief  material  used  was  decayed 
fish,  not  having  gone  through  a  process  «f 
deodorization,  would  be  nuisance  per  se,  and 
there  may  be  others.  But  if  a  slaughter- 
house was  situated  in  a  place  remote  from 
residences  and  public  highways,  it  would  not 
be  a  nuisance,  unless  it  was  shown  that  the 
business  was  conducted  in  an  improper  man- 
ner, as  by  allowing  or  permitting  the  escape 
of  gases,  stenches  or  vapors,  thereby  pro- 
ducing serious  and  substantial  discomfort  and 
annoyance  to  those  residing  in  the  neighbor- 
hood, from  a  want  of  proper  care  in  the 
removal  or  burning  of  the  offal  from  the 
premises.  Such  a  guano  manufaetory  as  we 
have  mentioned,  so  remotely  situated  from 
residences  and  highways  as  not  to  affect  the 
health  or  oomfiM-t  of  the  community  by  means 
of  odorsy  would  not  be  a  nuisance.'' 
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Wills  —  Fotrer  of  Equity  to  Reform. 

Strictly  speaking,  courts  of  equity  liave  no 
power  to  reform  a  will,  as  that  term  is  used 


with  respect  to  other  instruments,  and*  it  is 
only  where  the  mistake  in  a  will  is  apparent 
on  its  face,  and  the  court  is  able  ,to  ascertain 
the  means  of  correcting  a  mistake,  that  a 
court  of  equity  will  correct  a. mistake  in  a 
will.  ^      • 

[See  note  at  end  of  tiiis  case.] 

Construction  of  Wills  *  Bisinheritanoe 
Not  Favored. 

An  hoir  will  not  be  excluded  or  disinher- 
ited, except  by  express  words  or  necessary 
implication;  and  if  the  will  is  doubtful^  that 
eonstruetion  favorable  to  the  heir  will  be 
adopted. 

Testator's  ImteAt  to  Be  Eifeetiuitecl. 

In  construing  a  will,  the  court  should  aim 
to  give  effect  to  the  testator's  intent,  uphold- 
ing, if  possible,  each  item  of  the  instrument. 
All  Provisioas  to  Be  Harmonised* 

The  courts  will,  if  possible,  harmonize  pro- 
visions of  a  will,  and  only  if  inconsistent  will 
the  latter  prevail  over  former  provisions. 

Persons  Taking  under  Bequest  ^-  Enu- 
meration FoUo'wine:  General  'Words. 

The  sixth  clause  of  a  will  recited  that  the 
residue  of  the  testator's  estate  should  be  held 
by  his  executors  in  trust  for  the  benefit  of 
all  his  nieoes  and  nephews  hereinafter  named, 
paying  to  each,  who  should  survive  the  testa- 
tor for  fifteen  years,  equal  instalments  of  the 
income,  and  that  at  the  end  of  such  period 
the  property  should  be  sold  and  divided 
among  the  nieces  and  nephews  and  their  chil- 
dren. The  clause  further  recited  that  it  was 
the  testator's  intention  that  all  his  niecfis 
and  nephews  and  their  children  should  take 
au  equal  portion  of  the  estate.  The  enumera- 
tion ol  the  nieces  and  nephews  omitted  the 
name  of  plaintiff's  mother,  a  <iiece  who  died 
before  the  testator.*  It  is  held  that,  notwith- 
standing the  use  of  the  expression  "all,"  the 
enumeration  of  the  nieces  and  nephews 
showed  the  intent  on  the  part  of  the  testator 
that  only  those  enumerated  should  take;  con- 
sequently plaintiff  was  not  entitled  to  take 
on  the  theory  that  the  name  ol  her  moifehcr 
was  omitted  through  mistake,  the  testator 
intending  to  put  his  nieces  and  nephews  and 
their  descendants  on  equal  footing,  such  a 
conclusion  being  strengthened  by  the  declara- 
tion, in  a  subsequent  clause  of  the  will,  that 
no  advancements  should  be  charged  against 
the  interests  of  any  of  the  beneficiaries. 

Appeal  from  Cineuit  Courts  Fayette  :oounty. 

Action  by  Liszae  G.  Lewie,  plaintiff,  against 
Henry  S.  Reed's  executor  et  aL,  defendants. 
Judgment  for  defendants.  Haintiff  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Robert  B.  FrvmhUn  and  Robert  O.  Talbott 
lor  appellant. 
Faieofier  d  Falconer  for  appellees. 

[659]  Clay,  J. — Henry  S.  Reed,  a  resident 
ol  Fayette  county,  died  in  the  year  1911^  leav- 
ing a  will  which  was  dated  January  4,  1910, 
and   duly   probated   by   the   Fayette    county 


1156 


CITE  THIS  VOL.  ANN.  €AS.  ItHD. 


court.  After  autliorizing  his  executor  and 
trustee  to  sell  and  convey  all  of  his  property, 
and  making  certain  specific  bequests,  which 
are  not  material  to  this  controversy,  the  will 
is  as  follows: 

[560]  "6th.  All  of  the  residue  of  my  estate, 
real  and  personal,  I  desire  my  executor  to 
hold  in  trust  for  the  benefit  of  my  nieces  and 
nephews  hereinafter  named,  paying  to  each 
of  them  that  survive  me  for  fifteen  years  after 
my  death  their  equal  portion  of  the  income 
therefrom  in  semi-annual  instalments.  At 
the  end  of  said  fifteen  years  all  of  my  real 
and  personal  estate  shall  be  sold  by  my  ex- 
ecutor and  trustee  and  divided  equally  among 
my  nephews  and  nieces  and  their  children. 
My  intention  is  that  all  my  nephews  and 
nieces  and  their  children  shall  take  an  equal 
portion  of  my  estate.  The  nephews  and 
nieces  who  take  under  this  will  are:  Mrs. 
Mattie  Simpson  Dunlap,  Houston,  Texas; 
Mrs.  LiUa  H.  Goggin,  El  Paso,  Texas;  Mary 
Simpson,  Eagle  Pass,  Texas;  Mrs.  Catherine 
Bowman  Banks,  Columbus,  Georgia;  Joseph 
J.  Reed,  Kuoxville,  Tennessee;  S.  P.  Simpson, 
Eagle  Pass,  Texas;  William  R.  Bowman,  Fa- 
yette County,  Kentucky;  Bush  Bowman, 
Guthrie,  Oklahoma;  Andrew  Bowman,  Fa- 
yette County,  Kentucky;  John  B.  Bowman, 
Mcintosh,  New  Mexico;  Robt.  Lee  Bowman, 
Bellaire,  Ohio;  and  Ellen  Douglas  Payne, 
Lexington,  Kentucky. 

'7  th.  No  charge  shall  be  made  by  my  ex- 
ecutor to  any  of  the  above  named  devisees 
for  gifts  or  advancements  made  during  my 
life. 
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'8th.  I  hereby  appoint  the  Security  Trust 
Company,  of  Lexington,  Kentucky,  my  execu- 
tor and  trust  of  this  will." 

Plaintiff,  Lizzie  G.  Lewis,  is  the  only 
daughter  of  Elizabeth  Reed  Lewis,  who  was 
a  niece  of  testator  and  who  was  dead  when 
the  will  was  written.  Tlie  executor  and  trus- 
tee declined  to  recognize  her  as  one  of  the 
devisees  under  the  will.  Claiming  that  the 
will  shows  on  its  face  that  the  testator  clear- 
ly intended  that  all  of  his  nephews  and  nieces 
and  their  children  sbould  share  equally  under 
clause  6  of  the  will,  and  that,  by  mistake, 
she  was  not  named  as  one  of  the  devidees, 
plaintifT  brought  this  action  to  have  the  will 
reformed  and  construed  so  as  to  give  hef  an 
interest  in  the  devised  estate.  From  a  judg- 
ment denying  her  the  relief  prayed  for,  she 
prosecutes  this  appeal. 

Strictly  speaking,  courts  of  equity  have  no 
power  to  reform  a  will,  as  that  term  is  used 
with  respect  to  other  instruments.  It  is  only 
where  the  mistake  in  the  will  is  apparent  on 
its  face  and  the  court  is  able,  by  a  due  con- 
struction of  its  terms,  to  ascertain  the  means 
of  correeting  [56 1]  the  mistake,  that  a  court 
of  equity  will  correct  such  mistake  when 
called  upon  to  construe  the  will  or  to  deter- 


mine the  rights  of  the  parties  claiming  tinder 
its  provisions.  Eckford  v.  Eckford,  91  la. 
54,  38  N.  W.  1094,  26  hJRJi.  370;  Bingel  t. 
Vols,  142  lU.  214,  31  N.  B.  13,  34  Am.  8t 
Rep.  64,  16  Ii.R.A.  321;  1  Story's  Eq.  Jur. 
179;  2  Pomeroy's  Eq.  Jur.  sec.  871;  1  Redf. 
on  Wills,  Srd  ed.  500;  Kerr  on  Fraud  and 
Mistake,  Am.  ed..  by  Bump,  448;  Wilson  v. 
Morley,  6  Ch.  D.  <Eng.)  776;  Mellish  v.  Mell- 
ish,  4  Ves.  Jr.  (Eag.)  45;  Jaekson  v.  Paynt^ 
2  Mete.  (Ky.)  567;  Nutt  v.  Nutt,  Freem.'Ch. 
(Miss.)  128;  Hu&t  V.  White,  24  Tex.  643. 
It  is  ooneeded  that  this  is  the  correct  doc- 
trine, but  insisted  that  it  is  peculiarly  ap- 
plicable to.  the  will  in  question.  In  brief,  the 
argument  is  as  follows:  The  testator  left  no 
heirs  except  his  nieces  and  nephews.  Plain- 
tiff's mother  being  dead,  plaintiff  was  an  heir. 
An  heir  will  not  be  excluded  or  disinherited 
except  by .  express  words  or  necessary  impli- 
cation. In  re  Reed,  7  Bonn.  (Del.)  30,  76 
Atl.  617;  Howard  v.  American  Peace  Soc.  49 
Me.  288.  Where  ihe  oonstruetion  of  a  will 
is  doubtful,  a  construction  favorable  to  tke 
heir  will  be  adopted.  In  r«  Long,  228  Pa. 
St.  594,  77  Ati.  924;  Baker  t.  Baker,  152 
111.  App.  620.  In  construing  wills  the  court 
should  aim  to  ascertain  the  testator's  inten- 
tion and  should,  if  possible,  adopt  a  construc- 
tion that  will  uphold  each  item  or  clause 
thereof.  Patrick  v.  Patrick,  135  Ky.  307,  122 
S.  W.  159.  When,  from  tibe  language  of  a 
will,  there  is  no  doubt  as  to  the  testator's 
intention,  the  provisions  thereof  may  be 
broadened  and  supplied  by  the  chancellor,  in 
order  to  carry  out  such  intention.  Peynado 
V.  Peynado,  82  Ky.  5.  'Die  will  in  question 
distinctly  provides  that,  at  the  end  of  fifteen 
years,  all  of  the  real  and  personal  estate  of 
the  testator  shall  be  sold  by  the  executor 
and  trustee,  "and  divided  equally  among  my 
nephews  and  nieces  and  their  children."  Not 
only  so,  but  the  will  further  provides:  "My 
intention  is  that  all  my  nephews  and  nieces 
and  their  children  shall  take  an  equal  portion 
of  my  estate."  By  using  this  language  it  in 
claimed  the  testator  did  not  leave  his  inten- 
tion to  mere  construction,  but  expressly  de- 
clared his  intention  that  all  of  his  nephews 
and  nieces  and  their  children  should  share 
equally  in  the  devised  property.  Having  thus 
declared  his  intention  and  then  having  pro- 
ceeded to  name  the  devisees,  the  will  clear Iv 
shows  on  its  face  that  in  naming  the  devisees 
plaintiff  was  overlooked  and  her  name  omit- 
ted from  the  will  by  mistake. 

[562]  While  the  argument  is  forcibly  pre- 
sented, it  overlooks  other  provisions  of  the 
will  with  which  the  provisions  relied  on  by 
plaintiff,  when  properly  construed,  are  not 
inconsistent,  and  which  show  a  clear  inten- 
tion on  the  part  of  the  testator  to  limit  the 
devise  to  those  nieces  and  nephews  speciAcally 
named.    If  the  testator  had  desired  that  all 
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of  bia  neph«W8'&nd  niecet  ahould  take  under 
the  sixth  clause  of  his  will,  there  would  have 
been  no  necessity  whatever  for  naming  them. 
Instead  of  so  providing,  he  expressly  limits 
the  devise  of  tlie  income  for  fifteen  years  to 
his  nephews  and  nieces  "hereinafter  named." 
When  he  comes  to  dispose  of  the  corpus  of 
the  estate  he  simply  provides  that  it  shall  be 
divided  equally  "among  my  nephews  and 
nieces  and  their  children.*'  While, 'in  the 
next  clause,  he  does  say  "my  intention  is  t^at 
all  my  nephews  and  nieces  and  their  children 
shall  take  an  equal  portion  of  my  estate,"  he 
does  not  stop  there.  He  goes  further  and 
says:  "The  nephews  and  nieces  who  take 
under  this  will  are:  (here  follow  their 
names)."  His  intention  is  further  shown  by 
the  seventh  clause  of  the  will,  which  distinct- 
ly  declares  that  "no  charge  shall  be  made  by 
my  executor  to  any  of  the  above  named  devi- 
sees for  gifts  or  advancements  made  during 
my  life."  The  word  "all"  being  used  in  con- 
nection with  language  showing  a  clear  pur- 
pose on  the  part  of  the  testator  to  devise  the 
rest  of  his  estate  only  to  certain  named  devi- 
sees, we  conclude  that  the  testator  meant  only 
all  of  those  who  were  named  and  not  all  of 
his  nieces  and  nephews,  regardless  of  whether 
they  were  mentioned  in  the  clause  in  question. 
We  do  not  regard  as  controlling  the  fact  that 
plaintiff's  mother  was  dead  when  the  will  was 
written,  and  that  the  testator  did  not  attempt 
to  mention  the  children  of  any  of  his  deceased 
nephews  and  nieces.  His  purpose  was  to  have 
his  estate  kept  intact  for  a  period  of  fifteen 
years  and  the  income  therefrom  paid  to  the 
designated  beneficiaries  during  that  period. 
He  did  not  intend  thai  the  corpus  of  his 
estate  should  be  distributed  until  the  expira- 
tion of  that  period.  It  was  not  improbable 
that  during  that  time  one  or  more  of  his 
nephews  and  nieces  might  die.  Having  in 
view  this  contingency,  he  made  provision  for 
their  children.  Construed  in  the  light  of  this 
circumstance,  the  will  does  not  show  an  in- 
tention to  make  any  distinction  between  the 
beneficiaries  of  the  corpus  of  the  estate  and 
the  beneficiaries  of  the  income.  [563]  In 
speaking  of  children  he  meant  only  the  chil- 
dren of  the  devisees  mentioned.  Courts  will 
always  construe  a  will  bo  as  to  harmonize  its 
different  provisions  and  give  effect  to  each  if 
possible.  To  this  end  they  will  not  disturb 
the  first  provision  further  than  is  absolutely 
necessary  to  give  effect  to  the  second.  It  is 
only  where  the  provisions  are  absolutely  ir- 
Teoonciliable  that  the  latter  will  be  preferred 
and  will  prevail  over  the  former.  Jacob  v. 
Jacobi  4  Bush  (Ky.)  115;  Hunt  ▼.  Johnson, 
10  B.  Mon.  (Ky.)  342;  Howard  v.  Howard. 
4  Bush  (Ky. )  497.  The  construction  we  have 
adopted  does  no  violence  to  the  will  itself. 
It  simply  harmonizes  the  word  "all"  with  the 
other  pT#?isionB  of  the  will,  whieh  clearly 


show  that  be  intended  to  include  as  devisees 
only  the  nephews  and  nieces  specifically 
named.  Nor  does  tiiis  construction  violate 
the  rule  that  heirs  should  not  be  excluded 
except  by  express  words  or  necessary  impli- 
cation. By  devising  all  the  rest  and  residue 
of  his  estate  to  the  nephews  and  nieces  named 
in  the  will,  the  testator,  by  necessary  impli- 
cation, excluded  all  others.  We,  therefore, 
conclude  that  the  will  does  not  show  on  its 
face  such  a  clear  mistake  on  the  part  of  the 
testator  as  would  justify  us  in  correcting  the 
will  so  as  to  include  plaintiff  as  one  of  the 
devisees. 
Judgment  affirmed. 

NOTi:. 
JvrisdiotioiL  of  Equity  to  Reform  Will. 

The  earlier  cases  passing  on  the  jurisdic- 
tion of  equity  to  reform  a  will  are  discussed 
in  the  notes  to  Polsey  v.  Newton,  16  Ann. 
Cas.  139,  and  Williams  y.  Hamilton,  65  Am. 
St.  Rep.  476. 

In  addition  to  the  reported  case,  there  are 
apparently  but  few  recent  eases  whieh  pass  on 
that  point  In  Jackson  v.  Wolfe  (Ark.)  191 
S.  W.  938,  it  appeared  that  the  father  of  the 
plaintiff  devised  certain  specified  real  estate 
to  her  mother  and  the  heirs  of  her  body. 
The  suit  was  instituted  in  a  chancery  court, 
tibe  complaint  alleging  that  there  was  an 
erroneous  description  in  the  will,  in  that  the 
land  was  deseribed  as  t^  south  half  of  the 
northwest  quarter  of  a  section,  whereas  it 
was  intended  to  devise  the  north  half  of  the 
northwest  quarter.  The  prayer  of  the  cotd- 
plaint  was  that  the  will  should  be  reformed 
so  as  correctly  to  describe  the  tract  of  land 
according  to  the  intention  of  the  testator,  and 
that  the  plaintiff  should  recover  her  undi* 
vided  half  interest  in  this  tract.  Subsequent- 
ly an  amended  complaint  was  filed,  alleging 
an  agreement  between  the  father  of  the  plain- 
tiff and  her  mother,  by  the  terms  of  which 
he  was  to  devise  to  her  the  homestead  prop- 
erty and  certain  other  real- estate,  provided 
she  would  agree  to  join  with  him  in  the  con- 
veyance of  other  lands  to  a  nephew.  The 
court  said:  "In  the  present  case  we  find  no 
circumstances  whatever  which  would  justify 
this  court  in  declaring  that  the  testator 
meant  by  the  description  used  to  convey  a 
tract  other  than  the  one  wliieh  was  specifical* 
Iv  described.  This  tract  was  the  homestead 
of  the  testator,  and  his  wife  had  a  life  estate 
in  it  by  operation  of  law,  and  that  may  have 
been  the  reason  why  the  testator  omitted  it 
from  the  devise  to  her.  To  hold  with  the 
plaintiff  in  this  case  would  be  purely  a  refor- 
mation of  the  instrument,  which  in  all  the 
cases  on  that  point  this  court  has  held  could 
not  be  done." 
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In  Holffles  v.  Campbell  College,  S7  Kad. 
597.  Ann.  Cas.  3914A  475,  126  Pac.  25,  41 
L.R.A.(N.S.}  1126,  the  complaint  sought  to 
set  aside  a  will  on  the  grounds  of  undue  in- 
fluence and  want  of  capacity  of  th«  testatrix 
to  make  a  valid  will.  The  facts  disclosed 
that  three-fourths  of  the  estate  of  the  testa- 
trix was  bequeatlied  to  the  defendant.  The 
lower  court  found  that  tlte  testatrix  believed 
at  the  time  of  the  execution  of  the  will  that 
she  had  disposed  of  practically  her  entire 
estate  and  that  her  mind,  at  the  time  the 
will  was  signed,  'Svas  impaired  by  old  age, 
by  worry  over  her  property  and  the  fancied 
conduct  of  some  of  her  relatives,  and  by  dis- 
ease, so  that,  while  she  was  able  to  transact 
the  business  of  renting  her  land  and  looking 
after  collecting  the  rents,  and  having  her 
pension  looked  after  and  her  will  made,  she 
was  not  able  to  fully  comprehend  the  nature 
and  effect  of  the  disposition  of  heT  property 
made  by  this  will."  The  court  said:  "The 
provision  cannot  be  strickoi  from  the  will, 
however,  merely  because  it  M^as  the  result  of 
a  mistake  of  fact  on  her  part.  This  would 
be  in  effect  to  reform  the  will,  and  the  court 
possesses  no  such  power." 

See  also  Hertford  v.  Harned  (Ind.)  113  N. 
E.  727,  wherein  the  court  said  by  way  of 
dictum:  "While  courts  of  equity  are  invest- 
ed with  the  power  of  reforming  written  con- 
tracts for  mutual  mistake  and  make  them 
conform  with  the  intent  of  the  contracting 
parties,  they  are  not  clothed  with  like  au- 
thority over  wills,  nor  have  they  the  rightful 
power  to  admit  extrinsic  evidence  to  add  to, 
eliminate,  or  vary  the  terms  of  a  will  as 
written." 


tion  of  possession  o£  goods  by  tb^ir  vendor 
shall  be  conclusive  evidence  of  fraud  as 
against  creditors,  including  all  persons  who 
shall  be  creditors  of  the  vendor  at  any  time 
while  such  goods  shall  remain  under  his  con- 
trol, a  chattel  mortgage  is  invalid  as  against 
all  persons  who  without  notice  or  knowledge 
of  its  existence  give  credit  to  the  mortgagor 
at  any  time  subsequent  to  execution  aiid  pre- 
vious to  tiling. 

[tSee  note  at  end  of  this  case.] 

Saane. 

Where  a  diattel  mortgage  is  filed  as  pro- 
vided, it  becomes  effective  as  against  all  per- 
sons extending  credit  tx)  the  mortgagor  after 
such  filing,  unless  such  persons  can  invalidate 
it  on  the  ground  of  fraud  or  other  legal  basis 
of  attack. 

[See  note  at  end  of  this  case.] 

Same. 

A  chattel  mortgage  which  is  not  filed  as 
required  is  valid  against  all  persons  having 
claims  against  the  mortgagor  which  accrued 
previous  to  the  execution  and  delivery  of  the 
mortgage,  unless  such  persons  acquire  a  lien 
by  attachment  or  otherwise  against  the  prop- 
erty before  tlie  mortgage  is  filed  as  provided; 
since  a  debtor  may  prefer  his  creditors. 

[See  note  at  end  of  this  case.] 

Same. 

Under  Comp.  T^wg  liW)7,  §§  150,  2473,  post- 
poning the  rights  of  a  chattel  mortgagee  to 
those  of  a  creditor  of  the  mortgagor  who  ex- 
toided  credit  subsequently  to  the  execution, 
but  previous  to  the  filing  of  the  mortgage, 
where  plaintiff,  after  filing,  secured  the  as- 
si<;nment  of  a  claim  against  the  mortgagor 
which  had  accrued  previous  to  the  tiling, 
plaintiff  acquired  all  rights  of  such  mort- 
gagor therein,  including  the  right  to  invali- 
date the  mortgage. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Weber  county: 
HowBLi.,  Judge, 
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UTAH  AND  OREGON  I«UMB£R  COM- 
PANY ET  AL. 

Utah  Supreme  Court — April  8,  1915. 

45  Vtah  903;  14:8  Pac,  SSS. 


Cluittel  Moxtcai:»a  •*  Fatlure  to  File.  — « 
..Creditors  Emtitled  *o  Attaok. 

Under  Comp.  Laws  1907,  §  loO,  pcoviding 
that,  uulcss  the  possession  of  personal  prop- 
erty be  given  to,  and  retained  by,  the  mort- 
gagee, no  mortgage  thereof  shall  be  valid  as 
against  the  rights  and  interests  of  third  per- 
sons, unless  the  mortgage  or  a  copy  thereof 
be  filed  in  the  office  of  the  recorder  of  the' 
county  where  the  mortgagor  residesi,  etc., 
and  under  section  2473,  providing  tibnt  feten* 


Action  by  Volker  Lumber  Company,  plain- 
tiff, against  Utah  and  Or^on  Lumber  Com- 
pany et  al.,  defendants.  Judgment  for  plain- 
tiff. Defendants  appeal.  The  facts  are  stat- 
ed in  tlie  opinion.    Kbvebsed. 

T.,  D,  Johneon  and  Wade  M.  Johnaon  for 
appellants. 
M.  &.  FarnsiDorih  for  respondent. 

[604]  FmcK,  J.— The  plaintiff,  hereinafter 
called  respondent,  as  a  creditor  and  assignee 
of  otJier  creditors  of  the  defendant  FlewelUng 
Building  Company,  hereinafter  styled  com- 
pany, comm^ced  this  action  in  equity  against 
the  del^adant  Utah  &  Oregon  Lumber  Com- 
pany, hereinafter  called  appellant,  and  also 
against  the  company  to  have  declared  invalid 
a  chattel  mortgage  which  was  executed  and 
delivered  by  said  compaay  to  the  appellant, 
and  incidentally  to  Jiave  determined  the  prior- 
ity aod  extent  of  respondeat 's  alleged  lien  up- 
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on  the  property  iDicluded  iu  said  chattel  mort- 
gage. 

The  material  facts,  in  Bubstance,  are:  In 
July,  1910,  said  company  was  engaged  in 
what  in  the  trade  is  known  as  millwork,  that 
is,  in  the  business  of  manufacturing  doors, 
sash,  blinds,  molding,  etc.,  in  Ogden,  Utah. 
On  the  16th  day  of  July,  1910,  said  .company 
was  indebted  to  the  appellant  in  the  sum  of 
$800  and  on  that  day  executed  its  note  for 
said  sum,  and,  to  secure  the  payment  thereof, 
also  executed  and  delivered  to  appellant  a  chat- 
tel mortgage  on  its  woodworking  machinery 
used  in  the  business  aforesaid.  Sftid  mortgage 
was  not  iiled  for  record  until  June  1,  1911. 
When  said  mortgage  was  given  said  company 
was  indebted  to  the  Ogden  Oil  &  Glass  Com* 
pany,  one  of  the  assignors  of  the  appellant, 
in  the  sum  of  $318.98,  and  when  the  mort- 
gage was  recorded  the  indebtedness  amounted 
to  $416.03.  The  indebtedness  had  [605]  thus 
increased  $97.40,  while  the  mortgage  remained 
unrecorded.  After  the  mortgage  was  recorded 
the  indebtedness  was  f  Hrther  increased  in  the 
sum  of  $57.38.  The  aggregate  amount  of  the 
indebtedness  thus  was  $473.41.  There  was, 
however,  paid  after  the  mortgage  was  record- 
ed the  sum  of  $181.54,  which  reduced  the 
whole  amount  of  the  debt  to  $291.87,  and, 
if  said  $57.36  should  also  be  deducted  for  the 
reasons  hereinafter  stated,  then  the  amount 
was  further  reduced  to  the  sum  of  $234.49. 
Said  company  was  also  indebted  to  George 
A.  Lowe  Company  when  said  mortgage  was 
given  in  the  sum  of  $685.01,  and  when  said 
mortgage  was  recorded  said  indebtedness  had 
been  increased  in  the  sum  of  $630.76,  making 
the  whole  indebtedness  $1,315.77.  There  was 
paid  after  the  mortgage  was  recorded  the  sum 
of  $1,000.64,  leaving  a  balance  of  $255a3. 
But  there  were  also  goods  sold  after  the 
mortgage  was  recorded  in  the  sum  of  $323,11, 
which  left  a  debt  of  $578.24,  if  said  $323.11 
is  added,  or,  if  not,  then  said  sum  of  $255.13. 
The  $578.24  was  also  assigned  to  the  appel- 
lant. Said  company  was  also  indebted  to  the 
■respondent  as  follows:  When  said  mortgage 
was  given  nothing  was  owing,  but  after  the 
mortgage  was  executed  and  delivered,  and 
up  to  the  time  it  was  filed,  said  company  be- 
came indebted  to  respondent  in  the  sum  of 
$574.96.  After  the  mortgage  was  recorded 
the  debt  was  increased,  in  the  sum  of  $927.82 
which,  when  added  to  the  prior  amount, 
swelled  the  debt  to  the  sum  of  $1,502.78. 
There  was,  however,  paid  after  the  mortgage 
was  given  the  sum  of  $732.62,  which  left  a 
balance  of  $730.16,  all  of  which  was,  how- 
ever, incurred  after  the  mortgage  was  filed. 
No  fraud  is  involved  in  tbis  case. 

Upon  substantially  the  foregoing  facts  re- 
specting the  indebtedness  the  court  adjudged 
the  mortgage  invalid,  as  against  all  of' said 
claims,  and  entered  a  decree  restraining  its 
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enforcement.  Appellant  insists  that  the  court 
erred  in  its  conclusions  of  law  and  iu  enter- 
ing the  decree  aforesaid. 

It  was  made  to  appear  at  the  trial  that 
when  the  mortgage  was  filed  none  of  tiie  fore- 
going claims  had  been  reduced  to  judgment, 
and  no  execution  or  other  lien  had  been  estab- 
lislied  either  in  favor  of  the  assignors  or 
the  respondent  as  assignee,  or  otherwise.  Ap- 
pellant's counsel  therefore  contend  that  the 
[606]  mortgage  in  question  is  prior  in  right 
as  against  all  those  who  were  merely  general 
creditors  of  the  company,  and  hence  was 
prior  to  all  of  the  claims  that  we  have  set 
forth  above.  Upon  the  other  land,  respond- 
ent's contends  that  the  mortgage  is  invalid 
as  against  al  of  said  claims.  The  precise 
question  presented  on  this  appeal  is  res  In- 
tegra in  this  jurisdiction. 

We  think  the  solution  of  the  question  very 
largely  depends  upon  the  effect  to  be  given 
to  our  statute  relating  to  chattel  mortgages, 
and  against  the  creation  of  secret  liens. 
Comp.  Laws  1907,  section  150,  so  far  as  ma- 
terial to  this  controversv,  reads  as  follows: 

^'Unless  the  possession  of  personal  prop- 
erty be  delivered  to  and  retained  by  the  mort- 
gagee, no  mortgage  thereof  shall  be  valid  as 
against  the  rights  and  interests  of  any  per- 
sons other  than  the  parties  thereto,  unless: 
... 

''(3)  The  mortgage,  or  a  copy  thereof,  bo 
filed  in  the  office  of  the  recorder  of  the  oountv 
where  the  mortgagor  resides,  or,  in  case  he  is 
a  nonresident  of  this  state,  in  the  office  of 
the  recorder  of  the  county  or  counties  where 
the  property  may  be  at  the  time  of  the 
execution  of  the  mortgage." 

The  only  other  section  which  we  deem  ma- 
terial is  section  2473  of  the  same  compilation, 
which  reads  as  follows: 

"Every  sale  made  by  a  vendor  of  goods  or 
chattels  in  his  possession  or  under  his  con- 
trol, and  every  assignment  of  goods  and  chat- 
tels, unless  the  same  be  accompanied  by  a 
delivery  within  a  reasonable  time,  and  be 
followed  by  an  actual  and  continued  change 
of  the  possession,  of  the  things  sold  or  as- 
signed, shall  be  conclusive  evidence  of  fraud 
as  against  the  creditors  of  the  vendor,  or 
assignor,  or  subsequent  purchasers  in  good 
faith.  The  word  'creditors,'  as  used  in  this 
section,  shall  be  construed  to  include  all  per- 
sons who  shall  be  creditors  of  the  vendor,  or 
assignor,  at  .any  time  while  such  goods  and 
chattels  shall  reniain  in  his  posaeasion  or 
under  his  control." 

It  is  perhaps  true  that  the  weight  of  au- 
thority, under  statutes  somewhat  different 
from  ours,  is  to  the  effect  that  only  those 
creditors  wbo  have  established,  and  therefore 
assert,  liens  against  the  mortgaged  property 
can  assail  the  validity  [607]  of  an  unrecord- 
ed mortgage  upon  that  ground.     We  shall 
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refer  to  only  a  few  of  the  many  cases  that 
could  be  cited  in  support  of  the  foregoing 
proposition,  namely,  Forrester  v.  Kearney 
Nat.  Bank,  49  Neb.  655,  68  N.  W.  1069; 
Cameron  v.  Marvin,  26  Kan.  612;  McVay  v. 
English,  30  Kan.  368,  1  Pac.  795;  Morse  t. 
Morrison,  16  Colo.  App.  449,  66  Pac.  169; 
Wilson  V.  Leslie,  20  Ohio  161.  Should  the 
reader  desire  to  pursue  the  subject,  he  will 
find  a  large  number  of  cases  referred  to  in 
the  foregoing  citations.  It  must  not  be  over- 
looked, however,  that  our  chattel  mortgage 
statute  specifically  provides  that  "no  mort- 
gage shall  be  valid  as  against  the  rights  and 
interests  of  any  person  other  than  the  parties 
thereto"  unless  such  mortgage  is  filed,  etc., 
as  provided  in  the  statute.  (Italics  ours.) 
It  might  be  that,  if  this  section  stood  alone, 
in  view  of  the  decisions,  it  could  be  contended, 
with  much  force  that  "the  rights  and  inter- 
est of  any  person"  mentioned  in  the  statute 
refers  to  some  specific  rights  and  interests 
in  or  to  the  property  mortgaged.  If  we  con- 
strue and  apply  the  foregoing  language,  how- 
ever, in  connection  with  what  is  said  in  sec- 
tion 2473,  supra,  relative  to  what  is  meant 
by  the  term  "creditors,"  then  whatever  doubt 
remains  vanishes.  The  term  "creditors,"  as 
used  in  our  statute,  therefore,  includes  all 
persons  who  may  have  claims  against  the 
mortgagor  at  any  time  while  the  mortgaged 
goods  and  chattels  remain  in  his  possession. 
Now,  it  is  universally  held  by  the  courts,  and 
such  clearly  is  the  purpose  of  the  statute, 
that,  under  a  statute  like  ours,  filing,  if  it 
is  required,  or  recording,  where  that  is  neces- 
sary, in  law  is  the  equivalent  of  taking  pos- 
session by  the  mortgagee,  and  hence  the  stat- 
ute is  construed  to  mean  that  the  mortgage  is 
invalid  as  against  the  class  of  persons  afore- 
said only  so  long  as  it  is  not  filed  or  recorded, 
unless  it  is  withheld  from  record  so  long 
that  fraud  may  be  inferred  from  the  delay. 
When  it  is  filed  or  recorded,  however,  it  is 
the  same,  in  legal  effect,  as  though  possession 
were  taken,  and  the  mortgage  is  valid  as 
against  all  who  become  creditors  of  the  mort- 
gagor after  such  filing  or  recording,  unless 
it  can  be  declared  invalid  upon  the  ground 
of  fraud  or  for  some  reason  other  than  that 
it  was  not  filed  or  recorded.  Our  statute 
fixes  no  time,  as  some  statutes  do,  within 
which  a  mortgage  must  be  [608]  filed  or 
recorded.  The  question,  so  far  as  it  affects 
the  claims  in  this  case  which  were  incurred 
after  the  mortgage  was  executed  and  de- 
livered, and  before  it  was  filed  as  required  by 
our  statute,  namely,  all  those  that  arose  after 
the  16th  day  of  July,  1910,  and  before  the 
let  day  of  June,  1911,  has  been  considered 
and  determined  by  the  Supreme  Court  of 
California  in  the  case  of  Buggies  v.  Cannedy, 
327  Cal.  290-306,  53  Pac.  911,  59  Pac.  627, 
46  L.R.A.  371.    The  decision,  so  far  as  ma- 


terial here,  is  fairly  reflected  in  the  headnotes 
as  given  in  53  Pac.  911,  which  read  as  fol- 
lows : 

"(1)  Civ.  Code,  section  2997,  provides  that 
a  mortgage  of  personal  property  is  void  as 
against  creditors  unless  recorded  in  like  man- 
ner as  grants  of  real  property.  Held  that, 
since  recordation  has  been  made  by  the  Code 
the  equivalent  of  an  immediate  delivery  and 
continued  change  of  possession,  a  chattel 
mortgage  not  immediately  recorded  is  void 
as  to  creditors  whose  claims  arose  between  its 
execution  and  recordation. 

"(2)  Under  Civ.  Code,  section  2957,  pro- 
viding that  a  mortgage  of  personal  property 
is  void  as  against  creditors  unless  recorded, 
a  creditor  may  sue  to  set  aside  as  fraudulent 
a  mortgage  not  seasonably  recorded,  though 
he  has  not  acquired  a  lien  by  judgment  or 
attachment  before  the  recordation  of  such 
mortgage. 

"(3)  A  chattel  mortgage  not  seasonably 
recorded  is  valid  as  between  the  parties,  and 
as  against  creditors  whose  claims  arise  after 
recordation." 

The  question  of  what  constitutes  a  creditor 
under  the  California  statute,  which,  in  legal 
effect,  is  like  ours,  is  fully  and  ably  dis- 
cussed by  Mr.  Justice  Henshaw.  It  is  there 
held  that  the  term  "creditors"  applies  to 
all  persons  who,  without  notice  of  the  liiort- 
gage,  have  extended  credit  to  the  mortgagor 
after  the  mortgage  was  given  and  before  it  was 
filed  or  recorded  as  required  by  the  statute.  It 
is  further  held  that  such  is  the  effect  entirely 
apart  from  any  question  of  fraud.  Hie  rule 
is  based  upon  the  local  statute,  and  not 
upon  the  decisions  of  the  courts,  which  are 
based  upon  somewhat  different  statutory  pro- 
visions. It  would  seem  that  the  decision  of 
the  California  Supreme  Court  in  following 
the  statute  is  clearly  right.  When  a  statute 
defines  what  is  meant  or  included  within  the 
term  "creditors"  there  is  no  room  for  judicial 
construction.  To  depart  from  the  statute 
[609]  would  become  judicial  legislation,  rath- 
er than  judicial  construction.  The  case  of 
Kuggles  V.  Cannedy,  supra,  is  approved  by 
the  Supreme  Court  of  California  in  the  later 
case  of  Hopper  v.  Keys,  152  Cal.  488-493, 
92  Pac.  1017.  It  is  also  cited  by  the  Cali- 
fornia Appellate  Court  in  the  case  of  Runge 
V.  Wilson,  7  Cal.  App.  67^,  95  Pac.  178. 
It  is  only  fair  to  state,  however,  that  in 
neither  of  the  foregoing  cases  was  the  precise 
question  now  before  us  involved.  The  case 
was  also  approved  and  followed  in  In  re 
Hickerson,  162  Fed.  352.  The  same  doctrine 
is  laid  down  by  the  New  Jersey  Court  of 
Errors. and  Appeals  In  Roe  v.  Meding,  53  N. 
J.  Eq.  350,  30  Atl.  687,  33  Atl.  894,  and  in 
Dunham  v.  Cramer,  63  N.  J.  Eq.  161,  51  Atl. 
1011.  There  is  a  dissenting  opinion  in 
the  California  case  by  Ikfr.  Justice  Garroutte 
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wli,ich  18  concurred  in  by  Justices  Van  Dyke 
and  Harrison.  The  dissenting  justices  argue 
that  the  term  "creditors"  sliould  be  limited 
to  those  who  "aaMrt  their  claims  by  attach- 
ment or  otherwise  before  recordation  is  had." 
They  insist  that  the  California  statute  should 
be  construed  to  conform  to  the  Nebraska  and 
other  decisions,  some  of  which  we  have  cited, 
although  those  decisions  are  based  upon  dif- 
ferent statutory  provisions.  In  view  of  the 
wording  of  the  California  statuterr-and  if 
there  is  any  difference  ours  is  still  stronger 
in  favor  of  the  creditor — we  are  not  impressed 
with  the  views  contained  in-  the  dissenting 
opinion  in  the  California  case.  We  are  o^  the 
opinion,  therefore,  and  so  hold,  that  under 
our  statute  a  chattel  mortgage  is,  as  a  mat- 
ter of  law,  invalid  as  against  all  persons  who, 
without  notice  or  knowledge  of  the  mortgage, 
extend  credit  to  the  mortgagor  at  any  time 
after  the  mortgage  is  executed  and  delivered 
and  before  it  is  filed  as  required  by  the  stat- 
ute. We  further  hold  that,  when  a  mortgage 
is  filed  as  provided  by  the  statute,  it  becomes 
effective  as  against  all  persons  who  extend 
credit  to  the  mortgagor  after  thai  event,  un- 
less they  can  invalidate  it  upon  the  ground 
of  actual  fraud  or  for  some  other  legal  reason. 
Again,  a  mortgage,  although  not  filed,  is  also 
valid  against  all  persons  who  have  claims 
against  the  mortgagor  which  accrued  before 
the  mortgage  was  executed  and  delivered,  un- 
less such  persons  acquire  a  lien  by  [610] 
attachment  or  othei^ise  against  the  property 
mortgaged  before  the  same  is  filed  as  pro- 
vided by  the  statute.  That  such  is  the  inten- 
tion of  our  statute  seems  clear,  since  it 
suspends  the  effect  of  the  mortgage  as  to 
those  persons  only  who  extend  credit  while 
the  mortgage  subsists,  but  before  possession 
of  the  mortgaged  property  is  taken,  or  before 
the  mortgage  is  filed,  provided  they  have  no 
notice  of  the  existence  of  the  mortgage.  Hiis 
again  is  in  accordance  with  reason  and 
justice.  In  this  state  a  debtor,  although 
in  failing  financial  circumstances,  may,  never- 
theless>  prefer  his  creditor.  He  may  thus 
secure  any  one  or  more  of  his  creditors,  just 
as  he  chooses,  if  done  in  good  faith  and  for 
a  bona  fide  claim.  A  mortgage  can,  there- 
fore, not  be  assailed  by  One  creditor  merely 
because  another  was  preferred.  The  mort- 
gage is,  therefore,  good  as  against  all  claims 
which  exist  when  the  mortgage  is  given  un- 
less it  can  be  assailed  npon  other  grounds 
than  that  it  was  not  filed.  It  is  therefore 
valid  as  against  the  claims  that  existed  when 
the  mortgage  was  given  and  whidi  remained 
unpaid  at  the  Ume  tt  was  filed.  This  pre- 
cise <fuestion  was  not  involved  in  the  case  of 
Boggles  V.  Cannedy,  supra,  and  for  that  rea- 
son the  California  court  expressed  no  opinion 
upon  it.  In  tliat  ease  only  creditors  who 
became  such  after  tbe  -mortgage  was  given 


and  before  it  was  filed  were  before  the  court. 
From  what  follows  it  will  appear,  however, 
that  while  the  question  just  discussed  in 
one  sense  is  involved  here,  yet  it  may  be 
academic  merely.  The  record  discloses  that 
when  the  mortgage  in  question  was  executed 
and  delivered  to  the  appellant  the  company 
(the  mortgagor)  was  indebted  to  the  respond- 
ent and  its  assignors  in  the  sum  of  $1,003.99, 
and  that  thereafter  goods  were  sold  to  the 
company  by  the  respondent  and  its  assignors 
amounting  to  $7,467.13,  and  there  was  paid 
by  the  company  the  sum  of  $6,936.98.  There 
wasy  therefore,  $530.15  more  goods  bought 
than  were  paid  for,  and  when  that  sum  is  add- 
ed to  the  amount  due  when  the  mortgage  was 
given  it  swells  the  debt  due  to  respondent  and 
its  assignors  to  the  sum  of  $1,534.14,  It, 
however^  also  appears  that  the  whole  of  the 
indebtedness  existing  when  the  mortgage  was 
given  was  wiped  out.  The  question,  therefore, 
of  whether  the  mortgage  was  valid  as  against 
said  debt  of  $1,008.99,  [611]  which  existed 
when  the  mortgage  was  given,  is  immaterial 
in  this  case,  unless  it  should  be  further  made 
to  appear  that  the  payments  that  were  made 
were  intended  to  be,  and  should  have  been, 
applied  on  goods  bought  after  the  mortgage 
was  given  and  before  it  was  filed.  If  such 
were  the  case,  then  said  $1,003.09  would  have 
to  be  postponed  to  the  claim  of  the  mort- 
gagee -so  far  as  the  mortgaged  property  is 
concerned.  If,  however,  such  is  not  the  case, 
then  the  whole  of  said  $1,003.99  has  been  paid, 
and  only  the  amount  that  was  purchased  by 
the  company  from  respondent  and  its  ai9- 
signors  after  the  mortgage  was  filed  would 
be  subject  to  the  mortgage.  The  goods  pur- 
chased after  the  mortgage  was  filed  amounted 
to  the  sum  of  $1,308.31.  The  District  Court, 
however,  held  the  mortgage  invalid  as  against 
that  amount  as  well  as  against  the  other 
claims.  That  holding  is  directly  contrary  to 
the  holding  of  the  California  Supreme  Court 
in  Ruggles  v.  Cannedy,  supra,  which  case  is 
directly  based  upon  a  statute  which  is  not 
distinguishable  from  ours,  and  which  case  we 
feel  constrained  to  follow. 

The  contention  that  respondent  cannot  pre- 
vail as  to  those  claims  that  were  assigned  to 
it  after  the  mortgage  was  filed  because  it 
then  had  knowledge  of  the  mortgage  is  not 
tenable.  Respondent  succeeded  to  all  the 
righta  of  its  asq^gnors^  and^-  as  we  have  seen, 
the  mortgage,  as  to  them,  was  invalid  to 
the  extent  herein  pointed  out. 

We  dJBsire  to  add  in  conclusion  that  there 
are  some  matters  contained  in  both  the  find- 
ings of  the  court  and  the  arguments  of  coun- 
sel which  we  have  not  considered,  for  the  rea- 
son that  we  do  not  deem  them  material 
under  tlie  conceded  or  undisputed  facts  and 
circumstances  in  this  case,  although  we  o(m- 
oede  that  such  matters  might  be  material  in 
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Bimilar  cases  where  the  facts  and  circum- 
stances are  different  or  where  thej^  are  dis- 
puted. We  also  wish  it  understood  that  it 
may  be  that  the  figures  relating  to  the  in- 
debtedness and  payments  as  we  have  given 
them  may  not,  in  every  particular,  be  cor- 
rect. They  are  taken  from  the  record  as  we 
read  it.  They  were  not  inserted  in  the  opin- 
ion for  the  purpose  of  binding  either  the  court 
or  the  parties,  but  are  given  to  better  illus- 
trate the  scope  of  the  decision,  and  to  show 
in  what  respects,  [61 2 J  rather  than  to  what 
extent,  the  judgment  or  decree  should  be 
modified. 

The  case  is  therefore  remanded  to  the  Dis- 
trict Court  of  Weber  County,  with  directions 
to  vacate  the  judgment  or  decree,  and  to  en- 
ter one  in  accordance  with  the  views  herein 
expressed;   appellant  to  recover  costs. 

Straup,  C.  J.,  and  McCarty,  J.,  concur. 

NOTE. 

It  is  held  in  the  reported  case  that  under 
the  broad  terms  of  the  Utah  statute  an  un- 
filed chattel  mortgage  is  invalid  as  to  a 
creditor  of  the  mortgagor  whose  claim  ac- 
crues after  the  execution  of  the  mortgage 
provided  he  has  no  notice  thereof.  As  to 
claims  accruing  prior  to  the  execution  of 
tlie  mortgage,  however,  the  court  holds  that 
the  creditor  must  acquire  a  lien  on  the  prop- 
erty by  attachment  or  otherwise  before  the 
mortgage  is  filed  in  order  to  be  entitled  to 
attack  it.  The  question  who  is  a  creditor 
entitled  to  attach  the  validity  of  a  chattel 
mortgage  because  of  a  failure  to  file  or  re- 
new it,  is  discussed  in  the  note  to  Aultman 
Engine,  etc.  Co.  v.  Young,  Ann.  Gas.  1912B 
1101. 
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INDUSTRIAL  COMMISSION  OF  OHIO. 


Ohio  Supreme  Court — July  2,  1915. 


92  Ohio  St,  4S4;  111  N.  E.  299. 


Workjnen*s  Compensation  Aots  * 
Rislits  of  Benefloinry  —  Veating  of 
Award. 

An  award  of  compensation  from  the  state 
insurance  fund,  under  section  35  of  the  work- 
men's compensation  act  (103  0.  L.  72),  to 
a  wholly  dependent  person  vests  Sn  the  de- 
pendent when  the  award  is  made;  so  that, 
in  case  of  the  death  of  such  dependent,  his 


or  her  personal  representative  is  entitled  to 
the  balance,  if  any,  remaining  unpaid. 
[See  note  at  end  of  this  case.] 

Contttintation  of  Avravd. 

The  word  "commute,"  as  employed  in 
workmen's  compensation  act  (103  O.  L. 
88),  §  40,  providing  that  the  board  of 
awards,  under  special  circumstances,  may 
commute  periodical  payments  to  one  or  more 
lump  payments,  means  that  the  board  may 
pay  the  defendant  something  less  than  he 
otherwise  would  receive. 

Original  action  for  mandamus.  Munding, 
relator,  and  Industrial  Commission  of  Ohio, 
respondent.  The  facts  are  stated  in  the  opin- 
ion.   Writ  awabded. 

McGhee,  Davis  d  Doulger  and  Walter  L. 
Connors  for  relator. 

Edward  C.  Turner,  Freeman  T,  Eaglesim 
and  John  Q,  Price  for  respondent. 

[434]  Nichols,  G.  J.*^The  petition  in  this 
case  and  demurrer  thereto  present  the  ques- 
tion whether  an  award  ol  compensation  from 
the  state  insurance  fund,  under  Section  35  of 
the  workmen's  compensation  act  (103  O.  L. 
72),  to  a  wholly  dependent  person  vests  in 
the  dependent  when  the  award  is  made,  so 
that,  in  case  of  the  death  of  such  dependent, 
his  or  her  personal  representative  is  entitled 
to  tlie  balance,  if  any,  remaining  unpaid. 

[435]  The  original  Ohio  workmen's  compen- 
sation act  was  passed  May  31,  1911  (102  O. 
L.  524).  Its  purpose,  well  expressed  in  its 
title,  was:  "To  create  a  state  insurance  fund 
for  the  benefit  of  injured,  and  the  dependents 
of  killed  employees,  and  to  provide  lor  the 
administration  of  such  fund  by  a  state  lia- 
bility board  of  awards." 

This  act  was  optional  or  elective  in  prin- 
ciple. On  February  6,  1912,  its  constitution- 
ality was  upheld  by  this  court  in  the  case  of 
State  V.  Creamer,  85  Ohio  St.  349,  97  N.  E. 
602,  39  L.R.A.(X.S.)  694.  On  September  3, 
1912,  a  constitutional  amendment  was  adopt- 
ed by  the  people  of  Ohio  (Section  35,  Article 
II )  author iiing  the  passage  of  laws  providing 
for  a  state  fund  to  be  created  by  compulsory 
contribution  thereto  l^  employers  and  admin- 
istered by  the  state. 

Pursuant  to  this  authority  the  legislature 
passed  the  present  act  (103  O.  L.  72).  This 
act  is  in  e^ect  an  amendment  to  the  act  of 
1911,  the  principal  changes  being  that  it  is 
compulsory  as  to  all  employers  employing 
five  or  more  workmen,  and  optional  as  to 
those  employing  lees. 

Section  35  of  the  act,  so  far  as  the  questiton 
before  the  court  in  this  case  is  concerned, 
may  be  said  to  be  identical  with  Section  28 
ot  the  old  law. 

The  present  act  was  tbs  result  of  much 
thought  and  careful  oansideratiain  of  the  oper- 
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ation  of  Trorkmen's  compensation  lawa  of 
other  statefl  and  foreign  countries  and  of  the 
administration  of  the  plan  in  Ohio  under  the 
original  law.  It  made  the  compensation  plan 
more  workable  and  efficient  and  provided  fully 
for  the  administration  of  the  act  in  all  its 
features  by  the  state  liability  board  of  [436] 
awards,  and  may  be  said  to  be  a  model  of 
legislative  expression  in  clarity  and  compre- 
hension. 

For  convenience  the  board  in  charge  of  the 
administration  of  the  fund  will  be  referred  to 
in  this  opinion  as  the  board  of  awards  rather 
than  as  the  industrial  commission  of  Ohio, 
for  the  commission,  in  matters  pertaining  to 
its  administration  of  the  workmen's  compen- 
sation fund,  acts  as  the  state  liability  board 
of  awards. 

Section  14  of  the  act  defines  the  terms 
"employee,**  "workman"  and  "operative**  as 
used  in  the  act. 

Section  21  provides  in  part:  "Every  em- 
ployee mentioned  in  subdivision  one  of  sec- 
tion fourteen  hereof,  who  is  injured,  and  the 
dependents  of  such  as  are  killed  in  the  course 
of  employment,  .  .  .  provided  the  same 
was  not  purposely  self-inflicted,  .  .  .  shall 
be  entitled  to  receive  .  .  .  from  the  state 
insurance  fund,  such  compensation  for  loss 
sustained  on  account  of  such  injury  or  death, 
.  .  .  as  is  provided  by  sections  thirty-two 
to  forty  inclusive.** 

Section  35  provides  for  compensation  in 
case  of  death,  and  is  as  follows: 

"In  case  the  injury  causes  death  within  the 
period  of  two  years,  the  benefits  shall  be  in 
the  amounts  and  to  the  persons  following: 

"1.  If  there  be  no  dependents,  the  disburse- 
ments from  the  state  insurance  fund  shall  be 
limited  to  the  expenses  provided  for  in  sec- 
tion forty-two  hereof. 

"2.  If  there  are  wholly  dependent  persons 
at  the  time  of  the  death,  the  payment  shall 
be  sixty-six  and  two-thirds  per  cent  of  the 
average  weekly  [437]  wages,  and  to  continue 
for  the  remainder  of  the  period  between  the 
date  of  the  death,  and  six  years  after  the 
date  of  the  injury,  and  not  to  amoimt  to 
more  than  a  maximum  of  thirty-seven  hun- 
dred and  fifty  dollars,  nor  less  than  a  mini- 
mum of  one  thousand  five  hundred  dollars. 

"3.  If  there  are  partly  dependent  persons 
at  the  time  of  the  death,  the  payment  shall 
be  sixty-six  and  two  thirds  per  cent  of  the 
average  weekly  wages,  and  to  continue  for  all 
or  such  portion  of  the  period  of  six  years 
after  the  date  of  the  injury,  as  the  board  in 
each  case  may  determine,  and  not  to  amount 
to  more  ^an  a  maximum  of  thirty-seven  hun- 
dred and  fifty  dollars. 

"4.  The  following  persons  shall  be  presumed 
to  be  wholly  dependent  for  support  upon  a 
deceased  employee: 

<'(A)  A  wife  .ofMm  a  husbadd  with  whom 
she  lives  at  the  time  of  his  death. 


"(B)  A  child  or  children  under  the  age  of 
sixteen  years  (or  over  said  age  if  physically 
or  mentally  incapacitated  from  earning) 
upon  the  parent  with  whom  he  is  living  at 
the  time  of  the  death  of  such  parent. 

"In  all  other  eases,  question  of  dependency, 
in  whole  or  in  part,  shall  be  determined  in 
accordance  with  the  facts  in  each  particular 
case  existing  at  the  time  of  the  injury  re- 
sulting in  the  death  of  such  employee,  but  no 
person  shall  be  considered  as  dependent  un- 
less a  member  of  the  family  of  the  deceased 
employee,  or  bears  to  him  the  relation  of 
husband  or  widow,  lineal  descendant,  ancestor 
or  brother  or  sister.  The  word  *child'  as  used 
in  this  [438]  act,  shall  Include  a  posthumous 
child,  and  a  child  legally  adopted  prior  to  the 
injury." 

Under  this  section,  in  case  of  an  injury 
resulting  in  death,  the  essential  facts  to  be 
determined  by  the  board  of  awards  are: 
('1)  That  the  employee  was  injured  in  the 
course  of  his  employment;  (2)  that  the  in- 
jury was  not  self-infticted?  (3y  that  it  re- 
sulted in  death  within  the  period  of  two 
years;  and  (4)  the  question  of  dependency 
at  the  time  of  death. 

The  last  question  is  determined  by  the 
statute  in  the  case  of  a  wife  living  with  her 
husband  at  the  time  of  his  death,  and  chil- 
dren under  the  age  of  sixteen  living  with  the 
parent  at  the  time  of  death  of  such  parent. 
Such  persons  must  be  presumed  to  be  wholly 
dependent  for  support  on  the  deceased  em- 
ployee. All  other  questions  of  dependency 
must  be  determined  by  the  board  of  awards. 
If  it  be  found  that  there  were  dependents  at 
the  time  of  death,  then  the  board  must  deter- 
mine the  average  weekly  wage  of  the  de- 
ceased. If  it  is  found  that  there  were  wholly 
dependent  persons  at  the  time  of  death  (as  in 
the  instant  case,  the  award  having  been  made 
to  relatrix's  intestate  as  sole  dependent), 
then  the  board  can  make  no  determination  or 
finding  as  to  the  amount  of  the  compensation 
which  must  be  awarded;  that  is  fixed  by  law 
in  a  sum  certain.  See  Section  35,  paragraph 
2.  The  payment  shall  be  two-thirds  of  the 
average  weekly  wage,  and  to  continue  for  a 
period  of  six  years,  and  not  to  exceed  $3,750, 
nor  is  it  to  be  less  than  $1,500.  Iliere  are 
no  qualifying  words  whatever.  The  board's 
duty,  after  finding  the  existence  of  depend- 
ents, [489]  is  but  to  make  a  calculation.  It 
is  entirely  without  discretion  hi  the  premises. 

The  statute,  in  fact,  orders  that  in  the  case 
of  wholly  dependent  persons  the  payment, 
subject  to  the  fixed  maximum  and  minimum, 
must  be  a  certain  definite  sum  (two-thirds  of 
the  average  weekly  wage)  multiplied  by  a 
certain  definite  figure  (six  times  fifty-two 
weeks). 

Thus,  in  the  case  now  before  the  Court  the 
board  awarded  the  defendant  $1,872,  to  iie 
paid  in  bi-weekly  instalments  of  $6  a  week, 
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and  to  continue  for  a  period  ol  six  years 
from  the  date  of  the  death  of  the  employee. 

This  paragraph  of  Section  35  is  practically 
conclusive  of  the  case,  as  it  has  every  ele* 
ment  necessary  to  confer  a  vested  right.  A 
fixed  amount  is  awarded  to  a  definite  person 
as  a  matter  of  right,  with  no  language  sug- 
gesting in  anyway  an  abatement  of  the  award 
on  the  death  of  the  person  to  whom  it  is  made 
prior  to  the  payment  of  the  same  in  full, 
and  we  must  hold  that  it  speaks  for  itself, 
unless  some  other  section  or  sections  of  the 
act  condition  or  limit  the  right  to  this  com- 
pensation. 

Section  36  is  not  applicable  to  the  instant 
case.  It  only  has  application  where  there  are 
plural  dependents,  and  while  it  provides  for 
the  determination  by  the  hoard  as  to  the 
manner  in  which  the  benefits  or  compensation 
may  be  apportioned  among  the  several  de- 
pendents and  to  which  one  the  payments  shall 
be  made  for  the  benefit  ol  all,  it  gives  no 
discretion  whatever  to  alter  the  amount  of 
the  award  so  fixed  nor  to  abate  any  part  of 
the  same. 

[440]  Sections  39,  40  and  41  of  the  act 
provide  as  follows: 

"Section  39.  The  powers  and  jurisdiction 
of  the  board  over  each  case  shall  be  continu- 
ing, and  it  may  from  time  to  time  make  such 
modification  or  change  with  respect  to  former 
findings  or  orders  with  respect  thereto,  as,  in 
its  opinion  may  be  justified. 

"Section  40.  The  board,  under  special  cir- 
cumstances, and  when  the  same  is  deemed  ad- 
visable, may  commute  periodical  benefits  to 
one  or  more  lump  sum  payments. 

"Section  41.  Compensation  before  payment 
shall  be  exempt  from  all  claims  or  creditors 
and  from  any  attachment  or  execution,  and 
shall  be  paid  only  to  such  employees  or  their 
dependents/' 

It  is  urged  by  the  attorney  general  that 
Section  39  must  be  construed  as  giving  the 
board  continuing  power  and  jurisdiction  over 
the  compensation  when  awarded,  so  that  in 
case  of  the  death  of  dependent  it  can  abate 
tlie  balance  due  under  the  award,  if  any,  and 
revert  the  same  to  the  state  insurance  fund. 

Tliat  such  was  the  intention  of  the  legisla- 
ture is  not  apparent  -from  the  section.  We  do 
not  think  findings  and  orders  which  may  be 
changed  mean  findings  and  orders  which  are 
definitely  fixed  by  law  and  as  to  which  the 
board  of  awards  has  no  discretion. 

If  the  deceased  employee  left  a  widow  who 
was  living  with  him  at  the  time  of  his  death, 
the  board  must  find  that  she  was  wholly  de- 
pendent upon  her  deceased  husband  and  must 
make  a  certain  award  [441]  of  compensation 
to  Iter.  The  questions  ol  dependency  and 
amount  of  award  in  such  case  are  both  de- 
termined afa84^fely  fay  the  atatote.  The 
board  can  only  set  lormally  aftd  must  so  act. 


If  Section  39  gave  power  to  modify,  alter  or 
amend  the  finding  as  to  the  amount  ol  the 
compensation  or  its  payment,  it  would  do  so 
likewise  as  to  tlie  question  of  dependency. 
There'  are  many  findings  and  orders  of  the 
board  to  which  Section  39  is  plainly  applica- 
ble and  for  which  it  was  no  doubt  intended-* 
thus,  in  Section  32,  in  cases  ol  temporary 
disability;  Section  33,  in  cases  ol  partial 
disability;  Section  34,  in  cases  of  permanent 
total  disability;  Section  35,  in  the  matter  of 
commuting  periodical  payments  to  one  or 
more  lump-sum  payments;  Section  36,  in  the 
matter  of  the  apportionment  ol  compensation, 
etc. 

Section  34,  providing  lor  compensation  in 
case  of  permanent  total  disability,  presents 
a  very  strong,  if  not  conclusive,  indication 
that  the  amount  awarded  under  paragraph  2 
ol  Section  35  vests  in  the  dependent,  and  that 
Section  39  is  without  application.  Section 
34  provides  in  part  that  in  oases  ol  perma- 
nent total  disability  the  award  shall  be  two- 
thirds  of  the  average  weekly  wage,  and  shall 
continue  imtil  the  death  ol  such  person  so 
totally  disabled. 

In  paragraph  2  of  Section  35  the  words 
"until  the  death  of  such  person''  (dependent) 
are  omitted,  and  Substituted  therefor,  alter 
the  words  "to  continue,"  appears  the  phrase, 
"for  the  remainder  of  the  period  between  the 
date  of  the  death,  and  six  years  alter  the 
date  of  the  injury." 

[442]  As  both  of  these  sections  were  en- 
acted by  the  same  legislature,  at  the  same 
time,  as  part  ol  the  same  act  and  upon  the 
same  subject,  it  must  be  conceded  that  the 
legislature  had  before  it  the  question  of  the 
abatement  of  an  award  upon  the  death  of  a 
dependent,  and  as  it  provided  lor  such  abate- 
ment in  one  instance  and  failed  to  do  so  in 
another,  its  action  must  be  deemed  inten- 
tional and  that  Section  89  cannot  be  con- 
strued to  be  equivalent  to  the  words  ''until 
the  death  ol  such  person,''  or  similar  words, 
omitted  alter  the  phrase  "to  continue"  in 
paragraph  2  of  Section  35,  or  to  vest  in  the 
board  of  awards  the  power  to  read  in  such 
words. 

If  Section  39  could  be  construed  as  giving 
the  board  power  to'  abate  an  award  made 
under  paragraph  2  of  Section  35,  in  case  ol 
the  death  ol  dependent  prior  to  completion 
ai  payments,  it  necessarily  loliows  that  it 
could  be  construed  also  as  giving  the  board 
power  and  jurisdiction  to  determine  depend- 
ency at  any  time  during  the  period  covered 
by  the  payments,  instead  ol  having  its  deter- 
mination expressly  limited  by  the  statute,  as 
it  is,  to  dependency  at  time  ol  death,  and,  al* 
though  the  statute  is  inflexible  as  to  amount 
ol  award,  abate  the  award  at  any  time  the 
person  to  whom  the  compensation  was  grant- 
ed ceased  to  bs  a  dependeat*    This  canstmc* 
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tion  would  be  directly  contrary  to  tlie  statu- 
tory requirements. 

If  the  construction  were*  possible,  the  board, 
having  power  to  abate  compensation,  must 
necessarily  keep  a  strict  watch  over  each  case, 
numbering  many  thousands,  so  as  to  discon- 
tinue payments  as  soon  as  dependency  ceases 
to  exist.  Such  construction  [443]  would 
render  Section  40  of  very  doubtful,  if  any, 
value,  for  in  each  case  there  would  be  the 
possibility  of  the  death  of  the  dependent 
during  the  period  and  the  consequent  rever- 
sion to  the  insurance  fund  of  all  unpaid  in- 
stalments, and  the  board  would  certainly 
hesitate  to  commute  periodical  payments  to 
a  lump  sum  and  thus  lose  the  increment  to 
the  fund  in  case  of  death  of  dependent.  This 
would  be  a  distinct  backward  step  toward  the 
old  system  which  resulted  in  passage  of  the 
act.  In  fact,  it  is  difficult  to  conceive  the 
theory  on  which  periodical  payments  can  be 
commuted  if  the  right  to  the  entire  award 
does  not  vest  when  made  in  the  dependent. 
The  word  "commute"  in  this  section  must 
mean  that  the  board  by  commuting  the  pay- 
ments pays  the  dependent  something  less 
than  he  otherwise  would  receive.  So,  if  the 
construction  contended  for  by  the  state  were 
adopted,  it  would  mean  that  the  board,  when 
it  made  a  lump-sum  award,  not  only  gave 
■  dependent  something  to  which  he  was  not 
entitled  and  might  never  be  entitled,  but 
also,  instead  of  commuting  the  award,  ac- 
tually increased  it.  Section  41  exempts 
"compensation  before  payment"  from  attach- 
ment and  execution.  If  compensation  were 
not  vested,  then  there  could  be  neither  attach- 
ment nor  execution,  and  this  section  would 
be  without  meaning,  unless  we  should  add 
after  the  word  "compensation"  the  words 
"and  each  installment  thereof  after  it  has 
become  due  and  payable." 

Since  Section  35  is  entirely  clear  and  un- 
ambiguous and  is  consistent  with  Sections 
39,  40  and  41,  the  court  is  not  authorized  to 
legislate  under  the  [444]  guise  of  statutory 
construction  and  upon  the  theory  that  the 
legislature  intended,  that  the  compensation 
awarded  under  paragraph  2  of  Section  35 
should  abate  at  the  death  of  dependent,  thus 
changing  the  plain  wording  of  the  statute. 

The  language  of  this  part  of  the  section, 
as  we  have  pointed  out,  is  that  the  pay- 
ment shall  be  two-thirds  of  the  weekly  wage 
and  to  continue  for  the  remainder  of  the 
period  between  date  of  death  and  six  years 
after  the  injury.     As  stated  by  Donahue,  J., 


N.  E.  882;  Hough  v.  Dayton  Mfg.  Co.  66 
Ohio  St.  427,  64  N.  E.  621;  Slingluff  v. 
Weaver,  66  Ohio  St.  621,  64  N.  E.  674. 

In  the  last-cited  case,  Spear,  J.,  uses  lan- 
guage applicable  here,  when  he  says:  "To 
endeavor  to  make  this  plainer  would  be 
like  an  effort  to  reason  upon  a  sum  in 
simple  addition.  .  .  .  The  province  of 
construction  is  to  arrive  at  the  true  sense 
of  the  language  of  the  act,  not  to  supply 
language  to  help  out  a  conjectured  intent 
not  to  be  gathered  from  the  words  used. 
.  .  .  The  words  asked  to  be  incorporated 
would  be  the  words  of  the  expounders  and 
not  of  the  lawmakers." 

The  only  construction  that  can  justifiably 
be  given  paragraph  2  of  Section  35,  in  the 
case  of  a  sole  dependent,  is  the  plain  mean- 
ing of  the  words  used.  There  is  no  authority 
under  any  rule  of  [446]  statutory  construc- 
tion to  add  to,  omit  or  change  the  words 
used.  Compensation  is  awarded  in  a  definite 
sum,  with  no  conditions  attached  except  that 
the  payments  are  to  be  periodical. 

There  seems  to  be  no  decision  of  an  Amer- 
ican court  upon  this  question  arising  under 
workmen's  compensation  statutes,  but  long 
ago  this  court  decided  a  question  which  in 
principal  is  quite  similar.  The  case  of 
Dorah  v.  Dorah,  4  Ohio  St.  292,  presented 
the  question  whether  the  allowance  made  by 
the  appraisers  to  a  widow  for  her  year's 
support  conferred  a  vested  right  of  property 
in  such  widow,  so  that,  in  case  of  her  death 
before  the  expiration  of  the  year  and  before 
the  entire  allowance  had  been  paid,  her 
personal  representative  could  recover  the  bal- 
ance. The  court  held  that  the  entire  amount 
vested  when  the  allowance  was  made,  and 
the  balance  remaining  unpaid,  though,  on 
account  of  the  death  of  the  widow,  impossible 
of  application  for  which  it  was  intended, 
could  be  recovered.  Ranney,  J.,  in  his  opin- 
ion used  language  and  reason  applicable  to 
the  case  we  are  considering.  He  says,  after 
pointing  out  that  if  the  amount  allowed  did 
not  vest  then,  if  it  had  been  paid,  part  could 
be  recovered  back  by  the  estate  upon  the 
death  of  the  widow  prior  to  the  expiration 
of  the  year,  or  a  proportionate  amount  in 
case  of  the  death  of  a  child  when  the  allow- 
ance had  been  made  to  a  widow  and  minor 
children : 

"We  can  see  no  reason  to  suppose,  that  it 
was  ever  intended  to  allow  a  recovery  back 
of  any  part  of  the  amount,  upon  the  happen- 
ing of  such  a  contingency  [death  of  a  child] ; 


in  Sipe  v.  State,  86  Ohio  St.  80,  87,  99  N.  E.       ...     To  allow   [446]   such   a  deduction, 


208,  "That  intent  [of  the  legislature]  must 
be  ascertained  first,  if  possible,  from  the 
language  used  and  where  that  language  is 
clear  and  unambiguous  courts  have  no  au- 
thority to  change  it."  Citing  King  v.  Green- 
wood Cemetery  Assoc  67  Ohio  St.  244,  65 


either  by  giving  an  action  to  the  adminis- 
trator to  recover  it  back  where  it  has  been 
paid,  or  by  permitting  him  to  withhold  it 
where  it  has  not,  is  to  introduce  the  most 
perplexing  uncertainty  as  to  the  rights  of 
the  widow  and  the  duties  of  the  admin  istra- 
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tor,  .  .  .  With  the  construction  we  adopt, 
the  rights  and  duties  of  all  concerned  are 
clear,  definite,  and  fixed.  It  gives  to  the 
widow  and  cliildren  a  paraoGiount  claim  upon 
enough  of  the  estate  to  support  them  for 
one  year,  over  creditors  and  distributees;  and 
where  it  has  been  fixed  or  set  apart  by  the 
appraisers,  or  by  the  court  on  review,  effectu- 
ally withdraws  it  from  the  balance  of  the 
estate,  and  has  all  the  force  and  efTect  of 
an  adjudication  in  their  favor.  It  confers  a 
vested  riglit  of  property,  conclusively  dis- 
poses of  so  much  of  the  estate,  and  leaves 
no  discretion  to  the  administrator  as  to 
complying  with  it." 

The  rigiit  of  the  dependent  to  whom  an 
award  has  been  made  under  paragraph  2  of 
Section  35  is  clearer  than  that  of  a  widow  to 
whom  an  allowance  has  been  made  on  her 
year's  support.  The  compensation  is  award- 
ed to  the  dependent  in  a  fixed  sum  out  of 
an  insurance  fund  provided  wholly  for  the 
purpose  of  paying  such  compensation.  This 
award  effectually  withdraws  the  amount 
awarded  from  the  fund  and  makes  it  exempt 
from  execution  and  attachment.  Any  other 
holding  would  introduce  into  the  administra- 
tion of  the  workmen's  compensation  act  most 
perplexing  uncertainty  boUi  as  to  the  rights 
of  dependents  and  the  duties  of  the  board  of 
awards. 

[447]  The  precise  question  involved  in  this 
case  has  been  before  tlie  courts  of  England, 
and  it  is  the  holding  there,  not  only  that  an 
award  of  compensation  to  a  dependent  vests 
on  allowance,  but  that  the  right  to  claim  an 
award  vests  in  the  dependent  at  the  time 
of  death  of  the  employee,  and  if  dependent 
dies  before  presenting  such  qlaim  the  per- 
sonal representative  of  a  dependent  may 
make  the  claim  and  recover  upon  it.  While 
the  English  acts  are  different  from  ours  in 
many  respects,  an  examination  of  the  cases 
to  which  we  now  refer  and  to  the  statutes 
will  show  that  the  same  question  was  before 
the  English  courts  as  is  presented  by  the 
instant  case,  and  that  practically  the  same 
reasons  were  advanced  in  opposition  to  the 
theory  which  the  court  adopted  as  are  now 
advanced  by  counsel  for  the  state. 

In  the  caoe  of  United  Collieries  v.  Simp- 
son A.  C.  [1909]  383,  the  House  of  Ix)rds  held 
that  where  a  workman  has  been  killed  by 
an  accident  arising  out  of  and  in  the  course 
of  his  employment,  and  his  dependent  dies 
without  making  a  claim,  the  dependent's 
legal  personal  representative  is  entitled  to 
compensation  under  the  workmen's  compen- 
sation act  of  1906. 

At  page  389,  Lord  Loreburn  says:  "The 
eighth  paragraph  also  contemplates  payment 
to  a  dependent.  And  though  the  ninth  [simi- 
lar to  Section  39  of  the  Ohio  act  as  to 
apportionment  of  benefits]  reserveg  a  power 


to  vary  the  apportionment,  neither  it  nor 
any  other  paragraph  proceeds  upon  any 
other  view  than  that  there  is  a  definite  right 
on  the  part  of  dependents  as  a  class  to  the 
money,  subject  to  a  [448]  parental  power  of 
the  court  in  dividing  and  applying  it  for 
their  advantage."  The  dissenting  opinion 
of  Lord  Dunedin  is  interesting  because  it 
shows  that  the  court  had  before  it  the  ob- 
jection that  payments  to  a  personal  rep- 
resentative were  not  authorized  because  the 
law  provides  only  for  payment  to  dependents. 
This  case  expressly  approves  the  case  of 
Darlington  v.  Roscoe,  1  K.  B.  [1907]  219, 
where  it  was  held  that  if  a  notice  of  claim 
under  the  workmen's  compensation  act  of 
1897  has  been  given  by  a  sole  dependent,  who 
dies  before  a  request  for  arbitration  is  made 
or  other  proceedings  are  taken,  the  right  to 
claim  survives  to  such  dependent's  legal  per- 
sonal representatives  and  the  maxim  actio 
personalia  moritur  cum  persona  does  not 
apply. 

The  only  case  we  have  been  able  to  find 
advancing  a  contrary  view  is  that  of  O'Dono- 
van  v.  Cameron,  2  Ir.  R.  [1901]  633,  where 
it  was  held:  ''The  sole  total  dependent  of 
a  workman,  who  was  killed  by  an  accident 
arising  out  of  his  employment,  died  before 
she  had  filed  or  served  a  claim  for  compen- 
sation under  the  Workmen's  Compensation 
Act,  1897.  Had  she  had  lived,  and  taken  the 
necessary  steps  to  recover  it,  she  would  have 
been  entitled  to  £150  compensation.  The 
personal  representative  of  the  deceased  work- 
man subsequently  took  proceedings  .  .  . 
to  recover  compensation,  to  be  applied  for 
the  benefit  of  the  dependent,  and  in  payment 
of  her  debts :  Held,  that  neither  her  personal 
representative  nor  the  personal  representative 
of  the  deceased  workman  was  entitled  to  re- 
cover the  amount." 

[449]  This  case  was  distinctly  disapproved 
by  the  House  of  Lords  in  United  Collieries 
V.  Simpson,  supra. 

Thus  in  England  the  authority  is  all  in 
favor  of  the  view  that  the  right  to  com- 
pensation vests  in  the  dependent  at  the  time 
of  the  death  of  the  employee  and  is  trans- 
mitted to  his  personal  representative  even 
though  the  dependent  has  died  without  hav- 
ing made  a  claim  for  compensation.  And 
this  is  a  much  more  doubtful  question  than 
that  before  us,  where  the  claim  has  been  filed, 
compensation  awarded  and  part  payment 
made  before  death  of  dependent. 

The  English  cases  emphasize  the  fact  that 
a  fixed  sum  is  provided  by  the  act  and  no 
provision  made  for  a  refund  of  any  part  of 
the  award,  and  that  in  the  case  of  a  depend- 
ent dying  before  the  compensation  is  ex- 
hausted the  absence  of  such  a  provision 
shows  that  when  once  the  compensation  is 
fixed  there  is  to  be  no  refund. 
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The  question  here,  by  the  upplication  of 
the  most  elementary  rule  of  statutory  con- 
struction, is  settled  by  the  statute.  It 
speaks  for  itself,  and  there  is  no  ambiguity. 
It  is  also  settled  by  all  the  adjudicated 
cases  on  the  subject. 

But  were  it  necessary  to  go  outside  of 
the  statute  to  sources  which  we  may  con- 
sider, the  result  is  even  more  conclusive. 

Let  up  start  at  the  beginning  of  workmen's 
compensation  in  Ohio.  On  May  10,  1910, 
the  general  assembly  passed  an  act  (101  O. 
L.,  231)  authorizing  the  governor  to  ap- 
point a  commission  of  five  persons,  repre- 
sentative of  both  employers  and  employees,  to 
investigate  the  subject  of  a  direct-compensa- 
tion [450]  law  and  to  report  to  tlie  next  ses- 
sion of  the  general  assembly  the  result  of  their 
investigation,  together  with  a  bill  or  bills  pro- 
viding for  the  speedy  remedy  for  employees 
for  injuries  received  in  the  course  of  their 
employment.  This  commission,  of^  which  Mr. 
J.  Harrington  Boyd  was  chairman,  filed  its 
report  with  the  legislature  in  January,  1911. 

This  report  is  a  remarkable  document,  prob- 
ably the  most  valuable  report  ever  submitted 
by  an  investigating  committee  or  commission 
to  the  general  assembly.  It  goes  into  the 
subject  of  workmen's  compensation  from  every 
conceivable  angle,  gives  the  result  of  in- 
vestigations with  the  greatest  detail,  together 
with  a  complete  statement  of  the  causes 
which  have  brought  about  workmen's  com- 
pensation, and  a  full  explanation  of  the  laws 
of  other  states  and  countries,  and  produces 
an  array  of  facts  in  regard  to  industrial 
accidents  which  is  appalling. 

The  conclusions  of  this  commission  were 
admirably  summed  up  by  Johnson,  J.,  in 
his  opinion  in  State  v.  Creamer,  supra,  at 
page  389.  And  the  theory  upon  which  the 
compensation  law  is  based  (which  is  now 
generally  accepted)  is  that  each  time  an 
employee  is  killed  or  injured  there  is  an 
economic  loss  which  must  be  made  up  or 
compensated  in  some  way,  that  most  acci- 
dents are  attributable  to  the  inherent  risk 
of  employment — ^that  is,  no  one  is  directly 
at  fault — ^that  the  burden  of  this  economic 
loss  should  be  borne  by  the  industry  rather 
than  by  society  as  a  whole,  that  a  fund 
should  be  provided  by  the  industry  from 
which  a  fixed  sum  should  be  set  apart  aa 
every  accident  occurs  [461]  to  compensate 
the  person  injured,  or  his  dependents,  for 
his  dr  their  loss. 

The  commission  recommended  that  a  com- 
pensation plan  of  this  kind  be  adopted  not 
aa  "in  any  sense  charity  but  only  simple 
justice."  ' 

The  commission  filed  with  its  report  for 
the  consideration  of  the  general  assembly, 
two  tentative  acts,  one  suggested  by  a  ma- 
jority of  the  commission  and  the  other  by  a 


minority  member.  Section  8  of  the  majority 
bill  provides  for  compensation  in  case  of 
death,  and  is  in  substance  the  same  as  Sec- 
tion 35  of  the  present  act.  Section  13, 
paragraph  b,  provided:  "The  compensation 
awarded  shall  never  be  vested  except  sub- 
ject to  such  changes  as  the  provision  of  this 
code  allow." 

Section  20  (the  section  on  which  present 
Section  39  is  based)  provided: 

"The  said  state  board  of  compensation 
awards  shall  have  entire  jurisdiction  of  the 
disbursement  of  the  insurance  fund  provided 
for  in  this  code,  and  of  determining  the 
validity  of  all  applications  for  compensa- 
tion out  of  said  fund,  and  of  fixing  the 
amount  of  the  award  in  each  instance;  but 
so  long  as  the  award  or  any  part  of  it 
remains  unpaid  their  jurisdiction  as  to  the 
amount  of  such  award  and  aa  to  the  per- 
son in  any  particular  class  of  beneficiaries 
to  which  the  same  shall  be  payable  shall  be 
continuing  so  that  they  may  have  power  to 
make  such  changes  therein  as  the  circum- 
stances may  warrant,  and  aa  right  and  justice 
may  require." 

This  proposed  section  reads,  it  is  to  be 
presumed,  about  as  the  state  would  have  us 
now  read  Section  39. 

[462]  In  the  bill  submitted  by  the  minori- 
ty, the  following  sections  appeared:  Section 
28,  providittg  compensation  in  case  of  death, 
is  practically  similar  to  present  Section  35; 
Section  33,  providing  that  "The  power  and 
jurisdiction  of  the  board  over  each  case, 
shall  be  continuing,  and  it  may  from  time  to 
time  make  such  modification  or  change  with 
respect  to  former  findings  or  orders  with 
respect  thereto,  as,  in  its  opinion,  may  be 
justified." 

Both  bills  were  before  the  legislature,  and 
at  the  same  session  at  which  the  report  was 
submitted  the  original  compensation  act  was 
passed.  Sections  28  and  33  of  which  (except 
for  the  maximum  and  minimum  amounts) 
are  identical  with  Sections  35  and  39  of  th« 
present  act. 

It  is  thus  apparent  that  the  legislature, 
having  before  it  the  proposition  of  limiting 
payments  to  the  lifetime  of  dependents  and 
of  granting  power  to  the  board  to  change 
awards  so  long  as  any  part  of  it  remained 
unpaid,  by  rejecting  Section  20  of  the  act 
proposed  by  the  majority  and  by  accepting 
Section  33  of  the  minority  measure,  clearly 
indicated  its  intention  as  to  this  matter, 
and  in  rejecting  Section  13  ^paragraph  h  of 
the  majority  measure)  it  refused  to  provide 
that  "compensation  awarded  shall  never  be 
Tested." 

The  only  fair  inference  to  be  drawn  is 
that  the  legislature  intended  that  compen- 
sation, under  paragraph  2  of  Section  35, 
should    be    vested    in    the   dependent   when 
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awarded.  Again,  this  law  was  passed  not 
in  a  spirit  of  ''charity*'  but  only  simple 
justice.  The  fund  it  provides  is  called,  and 
is  in  fact,  an  "insurance*'  fund,  from  which 
payments  [453]  are  to  be  made,  and  is  in 
no  sense  a  pension  fund,  and  never,  so  far  as 
we  are  aware,  has  it  been  contended  that  in- 
jured employees  and  their  dependents  were 
not  entitled  to  compensation  as  a  matter  of 
right. 

The  right  to  be  compensated  for  an  in- 
jury has  no  element  of  bounty  or  charity 
about  it.  No  part  of  the  fund  (except  such 
part  as  it  pays  for  the  protection  of  its  own 
employees)  is  contributed  by  the  state. 

As  we  have  before  stated,  the  theory  is  that 
when  an  employee  is  injured  or  killed  in 
course  of  his  employment,  a  sum  fixed  by 
law  is  set  off  from  the  fund  to  compensate 
him  for  his  injuries,  or  his  dependents  for 
his  death,  to  compensate  for  taking  away  the 
man's  right  to  earn  a  livelihood,  which,  but 
for  the  accident,  he  would  have  earned.  A 
fixed  sum  goes  out  from  the  fund  to  com- 
pensate for  the  loss  which  has  occurred. 

In  case  of  death  with  no  dependenta,  there 
is  no  loss  to  anyone  except  the  employee 
other  than  the  expenses  provided  for  by  the 
statute,  which  would  otherwise  fall  on  society. 
In  case  of  dependents,  the  sum  is  likewise 
fixed  by  law  and  ordered  paid  to  the  de- 
pendent. There  is  nothing  to  indicate  that 
tills  loss  is  to  be  compensated  in  part  by 
the  death  of  dependents  and  the  part  thus 
compensated  to  be  returned  to  the  state. 
On  the  contrary,  the  only  situation  con- 
sidered is  that  existing  at  the  date  of 
death.  At  that  time  the  amount  is  fixed, 
not  by  the  board  but  by  the  statute;  it  is 
set  apart  from  the  general  fund,  may  be 
paid  in  lump  sums  and  there  is  no  provision 
whatever  for  rebate. 

[454]  Thus,  the  payments  being  fixed  in 
amount,  ordered  paid  from  a  certain  fund 
and  awarded  to  a  definite  person,  every  ele- 
ment of  a  vested  right  is  present  and  no 
element  or  suggestion  of  a  pension  that  is  to 
cease  at  the  death  of  the  pensioner. 

The  report  of  the  investigating  commission, 
as  well  as  all  of  our  compensation  laws  and 
reports,  shows  that  the  provision  for  period- 
ical payments  is  solely  for  the  benefit  of  the 
injured  employee  or  dependents,  for  the  rea- 
son that  experience  teaches  that  in  a  very 
great  many  cases  a  lump  sum,  if  allowed,  is 
dissipated,  while  small  payments,  on  the 
other   hand,   are   carefully   husbanded. 

It  may  also  be  noted  that  the  words  "in- 
surance fund,*'  "compensation,"  "award"  and 
"commutation,"  all  negative  the  idea  of  a 
pension  or  rebate  of  any  kind. 

The  intent  apparent  and  expressed  through- 
out the  act  that  compensation  is  to  be  paid 
<mly  to  dependentSi  was  not  for  the  purpose 


of  securing  an  abatement  of  unpaid  com- 
pensation upon  the  death  of  a  dependent. 
The  purpose  is  to  insure  that  compensation 
shall  go  intact  to  the  injured  employee  or 
his  dependents  without  any  shrinkage  by 
passing  through  or  into  the  hands  of  assigns, 
agents,  attorneys,  friends  or  relatives,  it 
being  common  knowledge  that  if  a  sum  of 
money  on  its  journey  from  the  one  from 
whom  to  the  one  to  whom  it  is  due  passes 
through  the  hands  of  others  it  is  inevitable 
that  it  suffers  diminution,  sometimes  almost 
to  the  vanishing  point. 

We  hold  that  when  the  award  is  once  made 
to  a  sole  dependent  the  right  to  tiie  com- 
pensation vests,  [455]  and  once  vested  there 
can  be  no  condition  attached  except  as  to 
the  time  of  payment,  and  it  is  equally  im- 
material whether  the  dependent  subsequently 
dies  or  becomes  independent. 

As  to  the  argument  that  unless  a  rebate 
or  refund  is  allowed  in  case  of  death  of  de- 
pendent a  great  wrong  is  done  the  injured 
and  dependents  of  killed  employees,  it  is 
perhaps  sufficient  to  say  that  the  assumption 
upon  this  argument  is  based  is  utterly  op- 
posed to  the  theory  on  which  the  fund  is 
established,  maintained  and  administered. 
It  is  so  plain  as  to  be  beyond  all  argument 
that  the  fund  is  provided  to  compensate  in 
the  manner  and  amount  fixed  by  law  for 
all  losses  which  it  covers;  that  it  was  never 
intended  that  the  fund  should  be  enhanced 
by  lapses;  that  there  is  no  conception  of 
profit  in  Uie  plan,  and  no  one  entitled  to  an 
award  can  have  his  right  affected  at  all, 
either  as  to  amount  or  in  any  other  manner, 
by  the  allowance  or  denial  of  the  claim  of 
any  other  person  to  compensation.  A  study 
of  the  act  will  show  that  it  is  the  duty- 
of  the  board  to  provide  an  adequate  fund 
to  pay  all  the  compensation  provided  by  the 
act.  What  amount  will  be  necessary  is 
calculated  by  the  board,  the  theory  being 
that  all  losses  will  be  and  must  be  paid  in 
full;  the  methods  of  establishing  the  fund 
and  the  sources  from  which  the  money  is 
to  come  are  specified,  and  nowhere,  even  by 
inference,  is  the  board  authorized  to  speculate 
that  a  greater  or  less  sum  will  be  needed  on 
account  of  unpaid  or  partly  unpaid  awards. 

Both  the  leUer  and  spirit  of  the  law  show 
that  the  right  to  compensation  vests  when 
the  same  is  [456]  awarded  under  paragraph 
2  of  Section  30,  and  the  demurrer  to  the 
petition  is  therefore  overruled. 

As  the  board  in  this  case  awarded  the 
dependent  the  sum  of  $1,872  and  ordered  the 
same  paid  in  bi-weekly  installments  at  the 
rate  of  $6  per  week,  to  continue  for  six 
years  from  the  date  of  the  death  of  the 
employee,  it  has,  in  making  the  award, 
fully  complied  with  the  law,  and  the  court  is 
without   power    to   require   it   to   oommute 
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the  balance  remaining  due  to  one  Inmp 
snm.  That  ie  a  matter,  under  Sections  39 
and  40,  whoHy  within  the  discretion  of  the 
board,  but  the  petition  shows  that  the  board 
has  refused  to  pay  to  relator  any  part  of 
the  award  since  the  death  of  the  dependent 
or  to  continue  the  bi-weekly  payments.  The 
writ  therefore  must  cirder  the  board  to  pay 
to  relator  the  sum  of  the  bi-weekly  payments 
which  have  accrued  since  dependent's  death 
and  to  continue  such  payments  until  the 
full  amount  originally  awarded  is  fully  paid 
unless  oommutatlon  is  ordered  by  the  board. 

Demurrer  overruled  and  writ  awarded. 

Johnson,  Wanamaker  and  Newman,  JJ,, 
concur. 

NOTE. 

Award  or  Riglit  to  Compensatton 
nnder  Workmen's  Compensation  Act 
as  Vesting  in  Benefloiary, 

The  few  cases  which  have  passed  on  the 
question  are  not  in  accord  as  to  whether 
the  right  of  a  dependent  of  a  workman 
dying  from  an  injury  received  in  the  course 
of  his  employment  to  the  allowance  prescribed 
by  a  workmen's  compensation  act  is  vested 
in  the  beneficiary  or  whether  it  is  personal 
and  lapses  on  his  or  her  death.  The  reported 
case  holds  that  the  right  to  compensation 
vests  in  the  beneficiary  and  passes  to  his  or 
her  heirs  or  legatees.  A  like  view  obtains 
in  England.  See  United  Collieries  v.  Simp- 
son [19091  A.  C.  383,  wherein  Lord  Lore- 
burn  said:  "The  eighth  paragraph  also 
contemplates  payment  to  a  dependent.  And 
though  the  ninth  reserves  a  power  to  vary 
the  apportionment,  neither  it  nor  any  other 
paragraph  proceeds  u|>on  any  other  view 
than  that  there  is  a  definite  right  on  the  part 
of  dependents  as  a  class  to  the  money,  subject 
to  a  parental  power  of  the  court  in  dividing 
and  applying  it  for  their  advantage.  If 
there  is  this  right,  when  does  it  arise  or 
become  vested?  The  statute  evidently  treats 
it  as  arising  because  of  the  workman's  death. 
It  seems  to  follow  that  it  arises  on  the  work- 
man's death,  unless  some  other  event  is 
fixed.  ...  It  seems  to  me,  therefore, 
that,  as  the  person  represented  by  the  re- 
spondent was  the  only  dependent,  her  rep- 
resentative may  properly  claim  all  that  she 
was  entitled  to,  the  right  being  transmissible 
as  property.  If  there  had  been  several  de- 
pendents, the  law  would  not  be  different, 
but  the  discretion  of  the  county  court  judge 
or  sheriff  in  apportioning  might  very  likely 
render  the  proceedings  unprofitable.  No 
doubt  this  act  was  intended  to  save  de- 
pendents from  the  loss  they  might  sustain 
by  being  deprived  of  the  support  they  previ- 
ously had  from  the  deceased  workman,  and 

if  the  dependents  themselves  die  they  require 
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it  no  longer.  And  it  seems  anomalous  to 
enforce  payment  when  no  dependent  is  still 
living  to  require  support.  The  act,  however, 
provides  a  fixed  sum,  and  this  must  be  taken 
as  the  statutory  provision,  whether  in  the 
event  it  is  needed  or  not.  Perhaps  if  this 
result  had  been  foreseen  it  might  have  been 
guarded  against;  but  that  cannot  affect  the 
judgment  of  a  court  of  law.^' 

So  in  the  earlier  case  of  Darlington  v. 
Boscoe  [1907]  1  K.  B.  (Eng.)  219,  Cozena- 
Hardy,  L.  J.,  said:  **The  right  is  not  to 
damages,  the  amount  of  which  is  left  at 
large,  but  to  a  definite  sum  to  be  ascertained 
in  accordance  with  the  act.  This  compensa- 
tion is  given  'to  dependents  wholly  dependent 
upon  his  earnings  at  the  time  of  his  death.' 
That  is  the  critical  period.  It  is  not  con- 
fined to  such  dependents  as  may  exist  at  the 
date  of  the  commencement  of  the  proceedings, 
in  the  county  court,  still  less  at  the  date  of 
the  award.  In  short,  there  was  a  statutory 
obligation  on  the  part  of  the  employers  in 
tills  case  to  pay  in  the  event  which  happened 
a  definite  sum  to  the  widow,  as  being  the 
sole  dependent  of  the  deceased  workman.  She 
commenced  proceedings  by  making  a  claim, 
but  died  before  any  award  was  made.  Why 
had  she  not  a  vested  right  to  compensation, 
which  passed  to  her  legal  personal  represen- 
tative?" 

In  0*Donovan  v.  Cameron  [1901]  2  Ir. 
R.  633,  a  contrary  conclusion  was  reached 
but  that  case  was  expressly  disapproved  by 
the  House  of  Lords  in  United  Collieries  v. 
Simpson,  supra. 

However,  in  Ivey  v.  Ivey  [1912]  2  K.  B. 
(Eng.)  118,  it  was  held  that  the  death  of  one 
of  several  dependents  was  ground  for  cutting 
down  the  award.  The  court  said:  *1t  is 
said  that  the  widow  was  absolutely  entitled 
to  this  money,  but  could  she  have  'Assigned 
it  away  from  her  children  or  paid  it  to  a 
creditor  t  We  should  be  frittering  away  en- 
tirely this  beneficial  provision  for  the  de- 
pendents if  we  allowed  any  doubt  to  exist  on 
this  point.  Mr.  Shakespeare,  who  has  argued 
this  case  with  his  usual  fairness  and  abilitv, 
admitted  that  the  language  of  the  rule  was 
wide  enough  to  include  the  death  of  a  de- 
pendent, but  he  says  an  award  can  only  be 
varied  whilst  the  dependents  are  alive  and 
there  is  no  provision  for  changes  on  death. 
Rule  58  says  *an  application  for  the  variation 
of  an  order  of  the  court  under  paragraph  9 
of  the  First  Schedule  to  the  act  may  be  made 
by  ^ny  person  interested.*  The  contention 
of  Mr.  Shakespeare  for  the  legal  personal 
representative  of  the  widow  is  that  her  next 
of  kin  are  the  persons  interested  within  that 
rule;  but  some  of  them  had  no  interest  under 
the  award.  Then  has  there  been  anv  varia- 
tion  of  the  circumstances  of  the  various 
dependents?     Clearly  there  has;   the  thirty 
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shillings  a  fortnight  was  to  be  paid  to  her 
for  the  maintenance  of  herself  and  her 
younger  children.  Now  she  is  dead  and  the 
provision  for  maintenance  is  completely 
changed.  I  cannot  imagine  clearer  circum- 
stances for  justifying  a  variation  of  the 
award." 

In  two  American  jurisdictions  it  has  been 
held  that  the  right  of  a  dependent  to  the  al- 
lowance provided  by  a  workmen's  compensa- 
tion act  does  not  vest.  In  Murphy's  Case, 
224  Mass.  592,  113  N.  E.  283,  the  reasons  for 
that  view  were  stated,  and  the  cases  holding 
to  the  contrary  were  reviewed,  the  court  say- 
ing: "To  hold  that  the  dependent's  right  to 
compensation  is  a  vested  right,  which  passes 
to  a  legatee  by  will,  and  in  case  of  intestacy 
goes  to  the  dependent's  next  of  kin,  would  be 
to  put  upon  the  insurer  a  burden  not  called 
for  by  the  object  which  the  act  was  passed 
to  attain.  In  addition,  the  compensation 
awarded  the  dependent  would  go  in  that  case 
to  persons  altogether  outside  the  class  con- 
templated by  the  act.  So  construed  the  act 
would  or  might  enrich  strangers  in  place  of 
doing  justice  to  the  family  and  next  of  kin 
of  an  employee  killed  in  the  course  of,  and 
so  as  an  incident  to,  the  business  in  which 
he  was  employed.  The  opposite  result  has 
been  reached  in  England  and  in  Ohio.  But 
both  those  decisions  were  founded  on  pro- 
visions of  the  acts  there  in  question  which 
were  not  like  the  provisions  of  our  work- 
men's compensation  act.  The  decision  in 
United  Collieries  v.  Simpson  [1909]  A.  C. 
383,  was  based  upon  the  provision  of  the 
English  act,  that  in  case  the  employee  was 
killed  a  lump  sum  should  be  paid  to  those 
dependent  upon  him.  St.  6  Edw.  VII,  c.  58, 
§  1,  cl.  1,  and  schd.  1,  §  1,  and  (a)  (i). 
The  decision  in  Ohio  (State  v.  Industrial 
Commission,  92  Ohio  St.  434,  436,  437) 
was  founded  on  a  provision  of  the  act  that 
in  the  case  of  persons  wholly  dependent  'the 
payment  shall  be  sixty-six  and  two-thirds 
per  cent  of  the  average  weekly  wages,  and 
to  continue  for  the  remainder  of  the  period 
between  the  date  of  the  death,  and  six  years 
after  the  date  of  injury.'  This  provision, 
construed  in  the  light  of  the  report  of  the 
commissioners,,  was  held  by  the  court  to 
mean  what  by  a  literal  interpretation  of  its 
words  it  provided.  For  these  reasons  we 
are  of  opinion,  that  although  there  is  no 
express  provision  to  that  effect  in  the  act, 
the  weekly  payment  to  be  made  to  the  de- 
pendent comes  to  an  end  when  the  dependent 
dies." 


In  the  case  of  In  re  Bartoni,  22o  Maaa. 
349,  114  N.  K.  663,  the  case  last  cited  was 
followed  without  further  discussion. 

In  Ma  teeny  v.  Vierling  Steel  Works,  187 
III.  App.  448,  there  was  dictum  to  the  same 
effect.  In  discussing  the  propriety  of  making 
an  allowance  in  a  lump  sum  to  a  dependent, 
the  court  said:  *'The  appellee  contends  that^ 
even  if  it  be  held  tliat-  the  mother  was  the 
sole  beneficiary,  still  her  right  to  the  entire 
compensation  became  vested  upon  the  death 
of  Joseph  Matecny,  and  the  appointment  of 
an  administrator  for  his  estate,  and  that  thia 
right  would  survive  her  death  and  inure 
to  the  benefit  of  her  estate.  After  a  careful 
consideration  of  this  question,  we  have  ar- 
rived at  the  conclusion  that  the  contention 
of  the  appellant  is  correct,  and  that  the 
obligation  of  the  appellant  to  pay  compensa- 
tion to  the  administrator  would  be  extin- 
guished on  the  death  of  the  mother.  We  do 
not  believe  that  the  act  contemplates  that 
the  employer  shall  pay  any  money  to  non- 
dependent  heirs." 

An  analogous  question  was  passed  on  in 
Wozneak  v.  Buffalo  Gas  Co.  175  App.  Div. 
268,  161  N.  Y.  S.  675,  wtfferein  it  was  held 
that  the  right  to  compensation  does  not  vest 
in  an  injured  workman,  so  as  to  permit 
its  recovery  after  his  death  by  his  personal 
representative.  The  court  said:  **'lhat  the 
award  made  to  the  claimant  In  this  proceed- 
ing could  not  have  been  vested  absolutely  in 
the  claimant  is  evident  from  the  provisions 
of  section  22  of  the  law,  which  provides 
that  the  commision,  on  its  own  motion  or 
upon  application  by  any  interested  party, 
may,  on  the  ground  of  a  change  in  con- 
ditions, ^review  any  reward,  and,  on  such 
review,  may  make  an  award  ending,  diminish- 
ing or  increasing  the  compensation  previously 
awarded,  subject  to  the  maximum  or  mini- 
mum provided  in  this  chapter,  and  shall 
state  its  conclusions  of  facts  and  rulings 
of  law,'  etc.  He  had  a  right  during  his  life- 
time, and  while  the  award  remained  un- 
changed, to  receive  the  compensation  fixed 
for  the  period  limited  by  the  statute;  but 
with  his  death  from  natural  causes  he  ceased 
to  have  any  right  to  compensation,  just  as 
his  contract  of  employment  for  a  definite 
period  would  have  been  terminated  by  the 
same  event  if  no  accident  had  befallen  him. 
The  right  to  compensation  was  personal  to 
himself,  as  much  under  the  statute  as  it 
was  under  his  contract  of  employment;  the 
former  grew  out  of  the  latter." 
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CUTTING   ET   AL. 

California  Supreme  Court — February  28, 

1916. 

172  Cal,  191;  155  Pae,  1002. 

WilU  —  Bevooatiom  bjr  MArrl«ce  of  Te«« 
iatov. 

Under  Civ.  Code,  §  1299,  providing  that  if, 
after  making  a  will,  the  testator  marries  and 
the  wife  survives  him,  the  will  is  revoked, 
unless  provision  has  been  made  for  her  by 
marriage  contract  or  by  the  will,  or  she  is 
mentioned  in  such  way  therein  as  to  show  an 
intention  not  to  make  such  provision,  an  an* 
tenuptial  will  standing  alone  containing  no 
provision  for,  nor  mention  of,  testator's  wife» 
is  revoked  by  his  marriage  and  death  leaving 
her  surviving  him. 

[See  Ann.  Cas.  1917A  203.] 

BevlTal  of  Will  —  By  Codioll. 

Under  Civ.  Code,  §  1287,  providing  that  the 
execution  of  a  codicil  referring  to  a  previous 
will  republishes  the  will  as  modified  by  the 
codicil,  An  antenuptial  will  may  be  repub- 
lished by  the  execution  of  a  codicil,  notwith- 
standing section  1299,  providing  that  an  an- 
tenuptial will  making  no  mention  of  testa- 
tor's  wife  is  revoked  by  his  marriage  and 
death  leaving  her  surviving,  and  that  no 
other  evidence  to  rebut  the  presumption  of 
revocation  must  be  received. 

[See  note  at  end  of  this  case.] 

*^*'**     ,            X  *n.      1       i»      .                 Ill  M-  '  Avidow  of  the  decedent,  appeals  from  a  judg 
An  instrument  "hereby  affirming  my  will,"      __^  _4...^  ««   Za^,  «„o*«;«:«;;  ♦!?. 
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A  provision  in  a  codicil  directing  the  ex- 
ecutors  to  provide  for  testator's  wife  from 
the  remainder  of  his  estate  an  annual  income 
of  $3,000,  payable  monthly,  in  accordance 
with  an  antenuptial  contract  whereby  he 
promised  to  cause  her  to  be  paid  $250  per 
month  if  they  married  and  she  survived  him, 
is  a  testamentary  disposition  of  property,  and 
not  merely  a  direction  to  pay  a  debt  under 
an  antenuptial  agreement,  and  accordingly 
the  codicil  is  sufficient  to  republish  a  will  pre- 
viously revoked  by  the  testator's  marriage. 

[See  note  at  end  of  this  case.] 

Husband  and  Wife  —  Antennptlal 
Agroenient  —  Effect  of  Testamentary 
Provision  —  Consistency. 

An  antenuptial  agreement  to  cause  to  be 
paid  to  a  woman  $250  per  month  if  the  par- 
ties married  and  she  survived,  is  not  abridged 
by  a  codicil  providing  the  annuity  out  of  the 
remainder  of  the  es&te  after  the  provisions 
of  three  paragraphs  of  the  will. 

Appeal    from    Superior    Court,    Alameda 
"" county:    Wells,  Judge. 

Petition  by  Alice  M.  Cutting,  plaintiflf, 
against  Frederick  P.  Cutting  et  al.,  defend- 
ants. Judgment  for  defendants.  Petitioner 
appeals.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

A.  J.  Treat,  L.  Iloncxtz  and  Henry  Conklin 
for  appellant. 

Warren  Gregory,  Allen  L.  Chickering  and 
William  B.  Oorrill  for  respondents. 

[192]   Lawlob,  J. — ^The  petitioner,  as  the 


except  as  herein  modified,  and  declaring  the 
following  to  be  a  codicil  to  testator's  last 
will,  followed  by  the  provisions  modifying 
the  will,  republishes  the  will,  though  it  was 
an  antenuptial  will  making  no  provision  for 
testator's  wife,  and  he  died  leaving  his  wife 
surviving. 

[See  note  at  end  of  this  case.] 

Same* 

An  antenuptial  will,  as  modified  by  a  post- 
nuptial codicil,  stands  as  if  it  were  but  one 
testamentary  intention  expressed  in  a  single 
will  made  after  marriage  as  of  the  date  of 
the  codicil. 

[See  note  at  end  of  this  case.] 


Under  Civ.  Code,  §  1321,  providing  that  all 
the  parts  of  a  will  are  to  be  construed  in 
relation  to  each  other,  and  so  as,  if  possible, 
to  form  one  consistent  whole,  an  instrument 
executed  by  a  testator  afiirming  his  will,  ex- 
cept as  therein  modified,  and  declaring  the 
following  to  be  a  codicil,  followed  by  the  pro- 
visions modifying  the  will,  but  not  again 
referring  to  the  will,  is  sufficient  as  a  repub- 
lication of  the  antenuptial  will,  notwithstand- 
ing the  designation  in  the  instrument  of  the 
latter  part  thereof  as  a  codicil. 

[See  note  at  end  of  this  case.] 


ment  entered  upon  an  order  sustaining  the 
two  demurrers  of  the  respondents  to  the  pe- 
tition, in  which  she  asserts  that  within  the 
meaning  of  section  1299  of  the  Civil  Code,  the 
w^ill  of  the  decedent,  dated  October  22,  1912, 
Was  revoked,  and  that,  therefore,  he  died 
intestate.  The  respondents  are  the  below 
mentioned  executors  and  the  Pacific  Unitarian 
School  for  the  Ministry  at  Berkeley,  Cali- 
fornia, a  legatee  under  the  said  will. 

Stated  in  chronological  order,  the  record 
on  appeal  discloses  that  on  October  22,  1012, 
the  decedent,  Francis  Cutting,  executed  a 
holographic  will  wherein  he  named  his  son, 
Frederick  Page  Cutting,  William  H.  Chicker- 
ing,  and  Alfred  D.  Cutler,  as  his  executors; 
that  on  April  19,  1913,  the  testator  and  pe- 
titioner executed  an  "antenuptial  agreement;" 
that  on  May  10,  1913,  they  were  married; 
that  on  July  18,  1913,  the  testator  executed 
a  holographic  codicil  to  his  said  will;  that 
on  October  1,  1913  the  testator  died,  without 
making  any  further  testamentary  disposition 
of  his  property;  and  that  there  was  no  issue 
of  said  marriage.  The  will  of  October  22, 
1912,  was  the  only  antenuptial  will  left  by 
the  testator  and  the  petitioner  was  not  men- 
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tioned  iior  referred  to  therein.  At  the  date 
of  the  execution  of  the  said  will  the  testator 
was  a  widower  and  the  father  of  two  adult 
children — the  said  son,  Frederick  Page  Cut- 
ting, and  a  daughter,  Isabella  S.  Cutting, 
both  of  whom  survived  him. 

[193]  The  will  and  codicil  were  admitted  to 
probate  on  October  20,  1913,  and  letters 
testamentary  were  issued  to  the  said  execu- 
tors. On  June  24,  1914,  petitioner  filed  her 
petition  for  revocation  of  the  probate  of  tlie 
\Fill  and  codicil.  The  petition  prays  that  the 
court  decree  that  the  testator  died  intestate; 
that  the  letters  testamentary  issued  to  the 
said  executors  be  revoked  and  set  aside;  and 
that  letters  of  administration  be  issued  to 
petitioner,  as  the  widow  of  the  testator.  The 
said  demurrers  to  the  petition  followed  and 
on  September  16,  1914,  were  sustained  with- 
out leave  to  amend.  Judgment  was  entered 
in  favor  of  the  respondents  on  September  28, 
1914. 

The  codicil  of  July  38,  1913,  and  the  ante- 
nuptial agreement  of  April  19,  1913,  here- 
tofore referred  to,  are  here  set  out  in  full: 

''Oakland,  California. 
July  18,  1913. 
"I,  Francis  Cutting,  hereby  affirming  my 
will  bearing  date  Oct.  22nd,  1912,  except  as 
herein  modified,  do  hereby  declare  the  follow- 
ing as  and  to  be  a  codicil  to  my  said  will  be- 
i^g  my  last  will  and  testament.  After  para- 
graphs numbered  2,  3,  4,  having  reference  to 
devises  benefiting  my  daughter,  also  Miss 
Paterson,  also  my  son  Frederic  P.  Cutting, 
I  direct  that  my  executors  provide  from  the 
remainder  of  my  estate  an  income  for  my 
wife  Alice  M.  Cutting  and  pay  the  same  to 
her  monthly  of  two  hundred  and  fifty  ($250) 
dollars  per  month  as  long  as  she  lives,  in 
accordance   with    an    antenuptial    agreement 

with  my  said  wife  and  myself  of  April , 

1913. 

"(Signed)   Fbancis  Cutting.'* 

"Ante  Nuptial  Agreement  between  Francis 
Cutting  and  Alice  M.  Duren.'* 
"The  undersigned,  in  contemplation  of  mar- 
riage hereby  agree  that  in  consideration 
thereof  Francis  Cutting  will  give  Alice  M. 
Duren  proper  support  during  their  married 
life  and  should  said  Francis  Cutting  die  be- 
fore said  Alice  M.  Duren  after  their  mar- 
riage he  will  cause  her  to  be  paid  two  hun- 
dred and  fifty  ($250)  dollars  per  month 
during  her  life  which  said  Alice  M.  Duren 
agrees  shall  be  in  lieu  of  any  and  all  claims 
against  the  property  or  estate  of  said  Francis 
Cutting  whether  community  or  any  other 
property  or  interest  [194]  of  said  Francis 
Cutting  and  will  marry  said  Cutting  at  any 
convenient  time  requested  by  said  Cutting 
who  also  agrees  to  pay  said  Alice  M.  Duren 


one  hundred  dollars  per  month  during  the 
time  that  may  elapse  prior  to  marriage  and 
continue  during  her  life  should  be  die  before 
their  marriage. 

"In  witness  whereof  we  have  set  our  hands 
this  nineteenth  day  of  April,  191^. 

"(Signed)'   AucE  M.  Duren. 

"Fbancis    CumHo.** 

1.  As  already  stated,  the  appellant  con- 
tends that  the  will  of  October  22,  1912,  was 
revoked  on  the  death  of  the  testator,  by  vir- 
tue of  section  1299  of  tht  Civil  Code,  which 
reads:  "If,  aft«r  making  a  will,  the  testator 
marries,  and  the  wife  survives  the  testator, 
the  will  is  revoked,  unless  provision  has  been 
made  for  her  by  marriage  contract,  or  unless 
she  is  provided  for  in  the  will,  or  in  such 
way  mentioned  therein  as  to  show  an  inten- 
tion not  to  make  such  provision;  and  no  other 
evidence  to  rebut  the  presumption  of  revoca- 
tion must  be  received." 

We  do  not  find  it  necessary  to  construe  the 
clause  in  section  1299  relating  to  a  marriage 
contract.  Excluding  that  clause,  the  section 
(contemplates  these  conditions:  (1)  An  ante- 
nuptial will;  (2)  A  subsequent  marriage; 
(3)  The  death  of  the  testator;  (4)  The  sur- 
vival of  the  wife;  and  (5)  Either  provisioa 
for  the  wife  in  the  antenuptial  will,  or  a  men- 
tion of  her  therein  in  such  way  as  to  show 
an  intention  not  to  make  such  provision.  We 
have  here  an  antenuptial  will  which  neither 
provided  for  the  petitioner  nor  mentioned 
her  in  such  way  as  to  show  an  intention  not 
to  provide  for  her;  a  subsequent  marriage 
between  the  testator  and  the  petitioner;  his 
death  and  her  survival.  It  is  plain  from  its 
terms  that  section  1299  has  application  only 
to  an  antenuptial  will,  and  does  not  contem- 
plate wills  made  after  marriage.  Therefore, 
if  the  antenuptial  will  of  October  22,  1912, 
stood  alone,  it  would  have  been  revoked  upon 
the  death  of  the  husband  according  to  the 
provisions  of  the  section.  Sanders  v.  Sim- 
cich,  65  Cal.  50,  2  Pac.  741 ;  Corker  v.  Corker, 
87  Cal.  643,  25  Pac.  922;  In  re  Larsen,  18 
S.  D.  335,  5  Ann.  Cas.  794,  100  N.  W.  738. 

2.  But  the  antenuptial  will  was  repub- 
lished by  the  codicil  of  July  18,  1913,  in  ac- 
cordance with  section  1287  of  the  Civil  Code, 
and  hence  the  will  was  taken  out  of  the  oper- 
ation of  [195]  section  1299.  Section  1287 
declares:  "The  execution  of  a  codicil,  refer- 
ring to  a  previous  will,  has  the  effect  to 
republish  the  will,  as  modified  by  the  codicil.'* 
Tlie  appellant  contends,  however,  that  the 
said  will  was  not  republished  for  these  rea- 
sons— first,  that  under  section  1299,  an  ante- 
nuptial will  cannot  be  republished  at  all,  but 
that  an  entirely  new  will  must  be  made  after 
marriage,  and,  second,  that  even  if  it  can  be 
republished  by  a  postnuptial  codicil,  the  in* 
strument  of  July  18,  1913,  was  not  a 
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Was  it  neceeeary  to  the  replication  of  the 
will  of  October  22,  1913,  that  the  testator 
ehould  haye  made  an  entirely  new  will  fol- 
lowing Uie  marriage  7  Upon  this  question  the 
position  of  petitioner  is  that  on  the  death 
of  the  testator  the  antenuptial  will  was  ip9o 
faoto  revoked.  It  is  not  claimed  by  peti- 
tioner  that  the  antenuptial  will,  in  and  of 
itself,  was  invalid,  or  that  it  was  revoked  by 
the  marriage  alone.  "On  the  contrary,"  it  is 
admitted,  "if  the  wife  did  not  survive  the 
testator,  the  will  not  only  was  not  revoked, 
but  it  was  of  fuU  force  and  effect."  But  it 
is  further  contended  that  from  the  date  of  the 
marriage  the  will  was  liable  to  revocation, 
that  when  death  came  to  the  testator  the  will 
was  tltereby  revoked,  and  having  ceased  to  be 
a  will  it  could  not  be  revived  or  republished 
even  by.  an  otherwise  valid  postnuptial  codi- 
cil. Discussing  the  meaning  of  section  1290, 
it  is  urged  by  petitioner  that  '*if  a  testator 
desires  to  dispose  of  his  property  by  will  after 
marriage,  he  must  make  an  entirely  new  will, 
which  cannot  embody  by  reference,  or  other- 
wise, a  will  made  before  marriage."  In  other 
words,  if  the  antenuptial  will  is  invalid  under 
section  1299,  then  it  is  invalid  for  every  pur- 
pose so  far  as  the  testamentary  claims  of 
the  widow  are  concerned. 

This  contention  cannot  be  supported.  If 
the  antenuptial  will  does  not  coniform  to  sec- 
tion 1299,  then  as  to  that  section  such  will 
is  without  force.  But  the  husband  may 
nevertheless  make  a  postnuptial  w^ill  provid- 
ing for  the  wife,  either  by  a  will  made  orig- 
inally after  marriage,  or,  as  here,  by  the  re- 
publication of  an  antenuptial  will  as  modified 
by  a  codicil.  It  does  not  follow  that  because 
an  antenuptial  will,  standing  alone^  is  ren- 
dered invalid  by  virtue  of  section  1299,  it  may 
not  have  testamentary  force  in  the  making 
of  a  postnuptial  will.  The  postnuptial  will — > 
the  antenuptial  will  as  modified  by  the  codi- 
cil— stands  as  if  it  were  but  one  testamentary 
intention  [106]  expressed  in  a  single  will 
made  after  marriage  as  of  the  date  of  the 
codicil.  "The  codicil  refers  to  the  will,  and 
operates  as  its  republication,  and  the  two 
are  to  be  regarded  as  forming  but  one  instru- 
ment, speaking,  from  the  date  of  the  codicil." 
Pajme  v.  Payne,  18  Cal.  292;  see  also  Ladd's 
Estate^  94  Cal.  670,  30  Pac.  99;  In  re  Mc- 
Cauley,  138  Cal.  432,  71  Pac.  512;  Inve 
Hayne,  165  Cal.  568,  Ann.  Cas.  1915A  926, 
133  Pac.  277. 

It  is  clear,  therefore,  that  if  the  testator 
had  not  continued  the  antenuptial  will  m 
force  by  the  postnuptial  codicil,  it  would 
have  stood  revoked  on  the  death  of  the  tes- 
tator. But  by  virtue  of  the  post  nuptial 
codicil  the  antenuptial  will  was  republished 
and  became  a  postnuptial  will  from  the  date 
of  the  codicil.  There  is  nothing  in  section 
1299  which  precludes  the  republication  of  an 


antenuptial  will  in  accordance  with  section 
1287  of  the  Civil  Code,  nor  is  it  to  be  held 
that  under  the  latter  section  an  antenuptial 
will  may  not,  in  contemplation  of  section 
1299,  be  republished  and  become  a  part  of  a 
postnuptu^  will. 

By  reference,  the  testator  republished  the 
former  will.  Language  more  expressive  of 
the  purpose  could  hardly  have  been  chosen. 
The  testator  said,  "I  ....  hereby  affirming  by 
will  bearing  date  Oct.  22nd,  1912,  except  as 
herein  modified,  do  hereby  declare  the  follow- 
.ing  as  and  to  be  a  codicil  to  my  said  will 
being  my  last  will  and  testament."  The 
terms  of  the  codicil  plainly  indicate  that  the 
requirements  of  section  1287  have  been  studi- 
ously followed  by  the  testator  in  order  to 
make  testam^itary  provision  for  petitioner 
in  accordance  with  the  antenuptial  promise. 
And  by  affirming  the  will  except  "as  herein 
modified"  and  declaring  "the  following  as 
and  to  be  a  codicil  to  my  said  will"  the 
antenuptial  will  does  not  come  within  the 
purview  of  section  1299. 
.  3.  The  objections  to  the  codicil  are  two- 
fold'—first,  that  it  lacks  in  testamentary 
form,  and  second,  ^hat  apaxt  from  the  ques- 
tion of  its  form,  the  instrument  is,  in  sub- 
stance,  not  a  codiciL 

Tlte  first  point  that  the  codicil  is  lacking 
in  form  is  thus  expressed  in  the  brief  for 
the  petitioner:  "It  will  be  observed  that  the 
decedent  has  himself  declajred  what  portion 
of  it  is  to  b^  regarded  as  a  codicil,  for  he 
does  not  declare  it  in  its  eptirety  to  be  a 
codicil,  but  limits  his  testamentary  intention 
to  that  part  he^nning  'after  paragraphs>'  etc. 
The  testator.  [197]  declares  *ihe  foliowing 
as. and  to  be  a  codicil.'  ,  .  .  The  two  dis- 
tinct parts  of  the  attempted  codicil  must  be 
kept  in  view.  The  testator  first  uses  the  word 
'affirming,'  and  then  deelares  the  'following  to 
be  a  codicil  to  my  said  will,  being  my  last 
will  and  testament*'  ■  The  second  part  of  the 
attempted  eodioil  is  that  which  he  declares 
shall  be  his  eodicil,  nothing*  more."  It  is 
farther  declared  that  qection  1297  of  the 
Civil  Code  "calls  for  modce  than  a  codicil  to 
republish  tHe  wilL  The  Qodicil  must  refer 
to  the  previous  will*  That  part  of  the  writ- 
hing declared  by  the  testator  to  be  the  codicil 
does  not  refer  to  the  previous  will  at  all." 
It  is  sufficient  to  say  on 'this  point  that  the 
.entire  instrument  must  be  read  and  construed 
together  and,  thus  considered,  the  declara- 
tion that  the  instrument  Is  a  codicil  refers 
to  its  entirety  and  affirms  the  will  as  modified 
by  the  provision  for  thci  petitioner.  "All  the 
parts  of  a  will  are  to  be  construed  in  relation 
to  each  other,  and  so  as»  if  possible,  to  form 
one  con^stent  whole;  .  .  ."  (Civ.  Code, 
seQ.  1321).  The  point  made  by  the  petitioner 
is  therefore  without  merit.  See  Payne  v. 
Payne,  18  Cal.  292;  In  re  McCauley,  138  Cal. 
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432,  71  Pac.  512;  Ladd's  Estate,  94  Cal. 
670,   30  Pac.  99. 

4.  We  will  now  consider  the  objections  to 
the  substance  of  the  codicil.  It  is  asserted 
in  this  behalf  that  the  codicil  is  neither  a 
will  nor  a  codicil  to  a  will  in  that  it  is  not 
dispositive. 

It  will  be  conceded  that  a  codicil  to  be 
effective  as  such  must  be  either  dispositive 
or  appointive.  (Page  on  Wills,  p.  39,  see.  45.) 
The  codicil,  in  this  case,  is  not  appointive, 
but  it  is  dispositive.  The  testator  directs 
tiie  executors  to  provide  for  his  wife  "from 
the  remainder"  of  his  estate  an  annual  in- 
come of  three  thousand  dollars,  payable 
monthly  as  long  as  she  lives,  in  accordance 
with  the  antenutial  agreement.  This  is  clear- 
ly the  testamentary  disposition  of  property. 

But  it  is  urged  that  the  codicil  does  not 
dispose  of  property;  that  it  was  merely 
*a  direction  to  pay  what  he  owed  under  the 
contract,  which  contract  would  have  to  be 
carried  out  whether  or  not  he  made  a  will.'* 
In  other  words,  it  is  argued  by  petitioner  that 
the  codicil  only  provided  for  the  payment  of  a 
"debt"  under  the  antenuptial  agreement. 

The  testator  made  thrte  distinct  and  re- 
lated promises  in  the  antenuptial  agree- 
ment— first,  to  give  proper  support  to  peti- 
tioner [198]  during  coverture;  second,  to 
"cause  her  to  be  paid"  $250  per  month  during 
the  remainder  of  her  life  if  thev  married  and 
she  survived  him,  and,  third,  to  pay  peti- 
tioner "one  hundred  dollars  per  month  during 
the  time  that  may  elapse  prior  to  marriage 
and  continue  during  her  life  should  he  die 
before  their  marriage."  The  contingency 
touching  their  failure  to  marry  was  thus 
fully  covered  by  the  express  promise  to  pay 
one  hundred  dollars  per  month  as  long  as  she 
lived.  This  promise  would  have  been  en- 
forceable. But  the  first  and  third  promises 
need  not  be  further  considered  here. 

It  is  to  the  second  promise  that  the  codicil 
refers.  What  was  that  promise?  It  was  not 
a  promise  that  the  testator  would  pay  peti- 
tioner anything.  The  promise  was  that  h« 
would  "cause  her  to  be  paid"  $260  per  month 
if  they  married  and  she  survived  him.  But 
the  executory  agreement  did  not  provide  in 
what  manner  the  testator  was  to  cause  her 
to  be  paid  the  sum  of  $250  per  month.  The 
mode  selected  by  him,  after  their  marriage, 
was  the  making  of  testamentary  provision 
for  her.  . 

The  codicil  did  something  more  than  pro- 
vide for  the  payment  of  a  "debt" — it  gave 
property  to  the  petitioner  by  directing  his 
executors  to  provide  from  the  remainder  of 
his  estate  an  income  for  her  after  his  death 
if  she  survived  him.  This  is  the  meaning  LUd 
purpose  of  the  oodieil.     It  seems  dear  that 


when  the  testator  made  the  promise  to  cause 
her  to  be  paid  he  intended  to  do  precisely 
what  he  did  do  through  the  medium  of  the 
codicil.  The  codicil  furnishes  informing  evi- 
dence that  it  was  executed  on  account  of  the 
marriage  and  in  order  to  perform  the  promise 
contained  in  the  antenuptial  agreement  that 
he  would  cause  her  to  be  paid  the  annuity  of 
three  thousand  dollars  after  his  death.  The 
codicil,  and  the  promise  in  the  antenuptial 
agreement  to  cause  her  to  be  paid,  must  be 
considered  together  as  representing  a  common 
purpose  to  provide  for  her  as  his  widow  as 
long  as  she  lived.  Thus  by  the  codicil  the 
promise  in  the  executory  agreement  was  exe- 
cuted. In  other  words,  the  codicil  had  for  its 
sole  object  the  execution  of  the  promise  con- 
tained in  the  executory  agreement.  It  is 
plainly  apparent  that  with  respect  to  the 
petitioner  the  intention  of  the  testator  from 
the  date  of  the  antenuptial  agreement  was  to 
provide  one  hundred  dollars  per  month  during 
her  lifetime,  if  they  did  not  marry,  and  $250 
per  month  as  long  as  she  lived  if  they  did 
marry  and  [199]  she  became  his  widow.  It 
•is  made  clear,  both  by  the  executory  agree- 
ment and  the  codicil,  that  the  testator  in- 
tended that  after  his  death,  if  his  wife  sur- 
vived him,  she  should  receive  $250  per  month, 
and  no  more,  and  this  purpose  is  accom- 
plished by  the  codicil  when  read  in  connection 
with  the  clause  in  the  antenuptial  agree- 
ment that  such  sum  "shall  be  in  lieu  of  any 
and  all  claims  against  the  property  or  estate 
of  said  Francis  Cutting  whether  community 
or  any  other  property  or  interest  of  said 
Francis  Cutting." 

5.  It  is  further  contended  that  by  the 
codicil  the  testator  attempts  to  abridge  the 
rights  of  the  petitioner  under  the  antenuptial 
agreement  by  subordinating  the  annuity  to 
paragrapliB  2,  3,  and  4  of  the  will,  and  that 
"this  could  not  have  been  a  lawful  intention 
if  its  object,  either  express  or  implied,  was 
to  deny,  or  contravene,  or  obstruct  some  other 
person's  clear  legal  right."  But  the  promise 
to  provide  for  the  petitioner  was  executory, 
and  the  testator  was  not  restricted  in  the 
antenuptial  agreement  to  any  particular  mode 
in  causing  her  to  be  paid  the  annuity  of  three 
thousand   dollars. 

In  view  of  the  conclusions  herein,  it  is  not 
necessary  to  pass  on  the  question  whether  the 
antenuptial  agreement  is  a  "marriage  eon- 
tract"  (Civ.  Code,  sec.  1299),  or  a  "marriage 
settlement  contract"  (Civ.  Code,  sees.  178— 
181),  or  whether  the  said  terms  are  identical 
in  their  meaning. 

No  other  points  require  notice.  The  judg- 
ment is   affirmed. 

Shaw  and  Sloss,  JJ.,  concurred. 

Hearing  in  Bank  denied. 
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NOTE. 


BoTival  of  Will  Bevoked  by  Marriage. 

Generally. 

When  a  will  has  been  revoked  by  the  mar- 
riage of  the  testator,  it  is  not  revived  by  the 
subsequent  termination  of  the  marital  rela- 
tion. Long  V.  Aldred,  3  Add.  Ecc.  ( Eng. )  48 ; 
Brady  v.  Cubitt,  1  Dougl.  (Eng.)  31;  Brown 
V.  Clark,  77  N.  Y.  369.  And  see  Matter  of 
Wollaston,  9  Jur.  N.  8.    (Eng.)   727. 

While  a  parol  republication  of  a  will  re- 
voked by  the  marriage  of  the  testator  was 
apparently  valid  before  the  statute  of  wills, 
at  least  with  respect  to  wills  disposing  of 
personalty  (Brady  v.  Cubitt,  1  Dougl.  (Eng.) 
31;  Long  v.  Aldred,  3  Add.  Ecc.  (Eng.)  48), 
under  that  act  and  the  statutes  now  in  force 
in  the  various  American  jurisdictions  a  will 
so  revoked  cannot  be  revived  by  any  repub- 
lication short  of  the  formalities  required  for 
the  original  execution  of  a  will.  Carey  v. 
Baughn,  86  la.  540,  14  Am.  Rep.  534.  Thus 
in  Sawyer  v.  Sawyer,  52  N.  C.  134,  the  court 
8aid :  "Assuming  that  the  will  was  revoked  by 
the  marriage,  it  was  not  republished  or  re- 
vived by  the  declarations  of  the  testator  and 
his  intention  that  it  should  operate.  Indeed, 
if  these  declarations  did  not  have  the  effect  of 
preventing  the  revocation  (as  we  have  seen 
above),  it  would  be  strange  if  they  were  al- 
lowed to  revive  the  will  after  it  was  revoked. 
Can  that  bring  to  life,  which  could  not  pre- 
vent the  death  ?  And  such  a  conclusion  would 
let  in,  under  a  different  aspect,  all  the 
mischiefs  of  .fraud  and  forgery  against  which 
the  statutes  were  intended  to  guard." 

In  Means  v.  Ury,  141  N.  C.  248,  53  S.  E. 
850,  the  facts  and  conclusions  of  the 
court  thereon  were  stated  as  follows:  "Came- 
line  Means,  while  the  wife  of  Ephraim  Means, 
made  her  will,  and  some  time  thereafter, 
being  a  widow,  married  Jason  Carr,  and,  dur- 
ing such  coverture  verbally  declared  said  pa- 
per writing  to  be  her  last  will  and  testa- 
ment without  anv  further  execution  thereof, 
in  accordance  with  the  statute.  The  court 
below  adjudged  the  paper  writing  not  to  be 
the  last  will  and  testament  of  Cameline 
Means,  upon  the  ground  that  it  was  revoked 
by  her  subsequent  marriage,  and  that  her 
verbal  declarations  could  not  constitute  a 
re-execution  and  republication  of  it.  We 
think  the  ruling  sound." 

In  the  case  of  In  re  Franscn's  Will,  26  Pa. 
St.  202,  it  appeared  that  a  woman  after  mak- 
ing her  will  married.  Thereafter  in  the 
presence  of  three  witnesses  called  together  for 
that  purpose  she  declared  verbally  that  it  was 
lier  desire  that  the  will  should  stand  and  that 
her  property  should  be  disposed  of  as  there- 
in directed.  After  holding  that  the  declara- 
tion did  not. of  itself  constitute  a  will  the 
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court  said:  "And  this  brings  us  in  the  last 
place  to  the  question  whether  the  facts  proved 
before  the  register  were  a  republication  of  the 
will.  We  agree  in  saying  they  were  not,  even 
if  since  the  Act  of  1833  parol  republication 
of  a  written  will  be  possible." 

In  Stewart  v.  MulhoUand,  88  Ky.  38,  10  8. 
W.  125,  21  Am.  St.  Rep.  320,  the  same  rule 
w^as  laid  down  under  an  express  statute.  The 
oQurt  said:  '*The  ninth  section  of  chapter  113, 
General  Statutes,  title  'W^ills,'  provides: 
'Every  will  made  by  a  man  or  woman  shall  be 
revoked  by  his  or  her  marriage,  except  a  will 
made  in  the  exercise  of  a  power  of  appoint- 
ment when  the  estate  thereby  appointed 
would  not,  in  default  of  such  appointment, 
pass  to  his  or  her  heir,  personal  representa- 
tive, or  next  of  kin.'  Section  11,  of  the  same 
chapter,  also  provides,  that  'No  will  or  codi- 
cil, or  any  part  thereof,  which  shall  be  in  any 
manner  revoked,  shall,  after  being  revoked, 
be  revived,  otherwise  than  by  re-execution 
thereof,  or  by  a  codicil  executed  in  the  same 
manner  hereinbefore  required,  and  then  only 
to  the  extent  to  which  an  intention  to  revive 
the  same  is  shown  thereby/  It  is  manifest, 
under  these  two  sections  of  the  statute,  that 
a  will  once  revoked  can  only  be  revived  by  a 
re-execution  of  the  instrument  in  the  manner 
pointed  out  by  the  statute.  It  is  in  fact  the 
making  of  another  will,  and  must  be  executed 
in  the  same  manner  in  which  the  original  will 
was  required  to  be  executed.  The  will  of- 
fered for  probate  is  all  in  the  handwriting  of 
the  testatrix,  who»  at  the  time  of  its  execu- 
tion, was  the  widow  of  Jacob,  and  it  being 
holographic,  it  is  contended  that  its  preserva- 
tion by  Mrs.  Stewart  for  so  many  years,  and 
her  frequent  reoognition  ol  thie  paper  as  her 
will,  so  often  made  during  a^  long  period  of 
•time,  amounts  not  only  to  a  republication  of 
the  paper  as  her  will,  but  such  an  execution 
of  the  instrument  as  malces  it  a  eemplete 
will.  There  can  be  no  doubt,  from  the  testi- 
mony of  those  intimately  acquainted  with  the 
testatrix,  that  she  always,  from  the  date  of 
the  execution  of  the  paper  until  her  death, 
regarded  it  as  her  last  will,  and  as  having 
given  her  property  to  those  whose  claim  upon 
her  affections  made  them  the  objects  of  her 
bounty.  This  manifest  intention,  however 
plain  on  the  part  of  Mrs.  Stewart,  will  not 
be  permitted  to  override  the  plain  letter  of  a 
statute  that  was  enacted  lor  the  purpose  of 
preventing  a  litigation  over  the  question  of 
intent,  and  admitting  to  probate  a  paper  al- 
ready revoked,  that  has  no  stronger  proof  of 
its  validitv  tlmn  the  mere  intention  of  the 
maker  to  impart  a  new  life  to  the  instru- 
ment." 

Revival  &tf  Codicil. 

Where  a  will  has  been  revoked  by  the  mai- 
riage  of  the  testator,  a  codicil  executed  in  due 
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testamentary  form  referring  to  the  will  and 
evidencing  an  intention  to  continue  it  in 
force  except  as  it  is  modified  by  the  codicil 
operates  to  revive  the  will.  Kurtz  v.  Saylor, 
20  Pa.  St.  205.  And  see  Matter  of  Emmons, 
110  App.  Div.  701,  96  N.  Y.  S.  60ft.  See  also 
the  reported  case. 

In  James  v.  Shrimpton,  1  P.  D.  (Eng.) 
431,  45  L.  J.  P.  85,  it  appeared  that  a 
will  .was  made  in  1871.  In  1672  the  testa- 
tor married  and  after  the  ceremony  he  ex- 
ecuted a  codicil  in  which  he  made  provision 
for  his  wife.  The  codicil  was  destroyed  but 
the  court  being  satisfied  that  the  testator 
did  not  intend  thereby  to  revoke  the  will 
allowed  probate. 

In  the  case  of  In  re  Bangham,  1  P.  D. 
(Eng.)  429,  45  L.  J.  P.  80,  it  appeared  that 
a  testator  executed  a  will  and  thereafter  mar- 
ried. He  subsequently  executed  a  second  will 
referring  to  the  first.  The  court  allowed  the 
first  will  to  be  included  in  the  probate  of 
the  second. 

In  Brown  v.  Clark,  77  N.  Y.  869,  it  ap- 
peared that  the  testator  after  her  marriage 
executed  a  codicil  referring  specifically  to  the 
former  will  and  containing  the  following 
clause:  ''Which  [codicil]  in  connection  with 
and  amendment  of  my  will  I  now  publish 
and  declare  together  as  constituting  my  last 
will  and  testament."  Holding  that  the  will 
was  revived,  the  court  said;  "The  codicil  was 
executed  with  the  formalities  required  by  the 
statute.  It  was  signed  by  the  testatrix  in 
the  presence  of  two  witnesses  and  was  attested 
by  them  in  her  presence  at  her  request,  and 
she,  at  that  same  time,  declared  the  instru- 
ment to  be  'a  codicil  to  her  last  will  and  tes- 
tament and  a  reaffirmation  of  the  latter.' 
The  original  will  was  present  when  the  codi- 
cil was  executed  and  the  attention  of  the 
witnesses  was  called  to  it,  and  one  of  them 
examined  and  identified  it.  The  evidence 
leaves  no  room  for  doubt  that  the  main  pur- 
pose of  the  testatrix  in  making  the  codiei], 
was  to  re-establish  the  will  which  had  been 
revoked  by  her  marriage.  The  codicil  made 
some  provision  for  a  brother  of  the  testatrix 
not  contained  in  the  will,  but  the  paramount 
intention  of  the  testatrix  in  executing  the 
codicil,  was,  as  appears  by  the  codicil  and  the 
extrinsic  circumstances,  to  reaffirm  the  dis- 
position of  her  property  made  by  the  will  so 
that  the  bulk  of  her  estate  should  go  accord- 
ing to  its  provisions.  The  contestants  claim 
that  the  intention  of  the  testatrix  to  reaffirm 
the  will  cannot  take  effect  for  the  reason  that 
there  was  no  republication  of  that  instrument 
after  her  marriage,  and  that  what  ooourred  at 
the  time  of  the  execution  of  the  codicil  was 
a  publication  of  that  instrument  only  and 
did  not  operate  to  revive  the  will  or  incor- 
porate its  provisions  with  those  of  the  codi- 
cil.   The  general  doctrine  is  well  settled  that 


a  codicil  executed  ^ith  the  formalities  re- 
quired by  statute  for  the  execution  of  wills 
operates  as  a  republication  of  a  will  so  far 
as  it  is  not  changed  by  the  codicil." 

It  is  not  necessary  to  a  revival  that  the 
codicil  shall  show  that  the  testator  knew  that 
his  will  was  revoked  by  his  marriage  or  thai 
it  shall  contain  express  words  of  revivor. 
Francis  v.  ^larsh,  54  W.  Va.  545,  I  Ann. 
Cas.  665,  46  S.  E.  573,  wherein  the  court 
said:  "The  codicil  in  this  case  not  only  re- 
fers to  the  will  by  its  date,  and  describes  it 
as  *my  will'  but  revokes  the  appointment  of 
one  of  the  executors  and  names  another  in 
his  stead.  It  leaves  no  room  for  question  or 
doubt  as  to  the  identity  of  the  will  to  which 
it  refers,  and  appoints  an  executor  for  the 
will  referred  to,  not  an  executor  merely.  It 
says,  'I  do  nominate  and  appoint  J.  B.  Wat- 
son as  one  of  the  executors  of  my  will  and  do 
hereby  revoke  the  appointment  of  W.  R.  Jew- 
ell to  said  will.'  The  will  referred  to  had 
named  two  executors,  and  the  codicil  said 
Watson  should  be  one  of  the  executors  of  his 
will.  All  this  could  mean  nothing  short 
of  an  intent  that  the  will  referred  to  should 
be  carried  into  effect.  This  sufficiently  evi- 
dences aa  intent  to  revive." 


v. 
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North  Dakota  Supreme  Court — ^May  26,  1915. 
SO  .y.  Dak.  4:21 ;  1S2  N.  IF.  eS7. 


Pleading  —  Striking    Out    aa    8]i.aia  — 
General  Denial. 

Although  a  general  denial  to  the  allega- 
tions of  the  complaint  may,  if  falsely  pleaded, 
be  characterized  as  sham,  yet  an  inquiry  in 
advance  of  the  trial  cannot  be  entertained  by 
the  court  aa  to  the  good  faith  of  the  defend- 
ants in  pleading  it,  nor  can  it  be  stricken 
out  as  sham  on  an  application  of  the  plain- 
tiffs. The  defendant  has  the  right,  by  a  gen- 
eral denial,  to  put  the  plaintiff  to  the  proof 
of  his  demand. 

[See  note  at  end  of  this  case.] 

Same. 

An  answer,  by  way  of  a  general  denial,  is 
the  equivalent  of  and  substitute  for  the  gen- 
eral issue  under  the  common -law  svstem  of 
pleading.  It  gives  to  the  defendant  the  same 
tight  to  require  the  plaintiff  to  establish  by 
proof  all  the  material  facta  necessary  to  show 
his  right  to  a  recovery  as  was  given  by  that 
plea.    Under  the  common-law  system  the  gea- 
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eral  issue  could  not  be  stricken  out  as  sham, 
although  shovm  by  affidavit  to  be  false. 
[See  note  at  end  of  this  case.] 

(Syllabus  by  eourt.) 

Appeal  from  District  Courts  Pierce  county  s 
BuBB,  Judge. 

Action  by  H.  S.  Kline  et  al.,  plaintiffs, 
against  Hattie  Harris  et  al.,  defendants. 
Judgment  for  plaintifTs.  Defendants  appeal. 
The  facts  are  stated  in  the  opinion.     Bssr 

VEBSED. 

PaXda,  Aakerd  Greene  for  appellants* 
Paul  CampbeU  for  respondents. 

[423]  Knebshaw,  J. — This  action  was 
brought  to  recover  on  a  bond  given  to  release 
an  attachment  issued  in  a  former  action  and 
levied  on  property  of  defendants  Hattie  and 
A.  0.  Harrisy  and  on  which  bond  defendants 
Ebbert  and  Mantz  were  sureties.  The  action 
in  which  the  bond  was  given  resulted  in  a 
judgment  against  Hattie  and  A.  C.  Harris, 
and  which  judgment,  it  is  alleged,  was  as- 
signed to  the  plaintiffs  in  this  action. 

,  To  the  complaint  the  defendants  answered 
by  a  general  denial  duly  verified  by  attorney. 

The-  plaintiffs'  attorney  gave  notice  of  a 
motion  to  strike  out  the  answer  as  frivolous 
and  sham.  The  trial  court  made  an  order 
granting  said  motion  and  allowing  defend^ 
ants,  five  days  in  ythkik  to  answer  over  on 
payment  of  $10  costs. 

The  defendants  appealed  from  said  order 
on  February  10,  1914,  and  on  the  same  day 
an  order  for  judgment  was  signed,  and  judg- 
ment was  entered  in  favor  of  the  plaintiffs 
thereon  for  $1,000.50  damages  and  costs. 

Said  order  of  judgment  being  based  on  the 
former  order  striking  out  the  answer  as 
sham,  and  on  the  failure  of  the  defendants 
to  answer  over  as  provided  in  said  order. 

This  appeal  was  taken  by  the  defendants 
both  from  the  order  striking  out  the  answer 
and  from  the  judgment* 

The  only  question  involved  and  to  be  con- 
sidered is  the  right  of  the  district  court  to 
strike  out  the  defendants'  answer  as  sham, 
frivolous,  or  for  want  of  proper  verification. 

The  answer  consisted  merely  of  a  general 
denial  of  the  allegations  of  the  complaint, 
and  it  was  duly  verified  by  the  defendants' 
attorneys  in  form  as  provided  by  law,  which, 
fact  is  conceded. 

[424]  Therefore,  that  disposes  of  the  ques- 
tion of  the  proper  verification  of  the  answer, 
as  our  statute  authorizes  a  verification  by 
attorney.  The  only  other  question  is.  Can 
an  answer  by  way  of  a  general  denial,  duly 
verified  by  either  the  party  or  his  attorney, 
be  stricken  out  on  motion  as  sham  ? 

Tlie  court  in  the  case  of  Wayland  v.  Tysen, 
45  N.  Y.  281,  says: 


u* 


'This  answer  [by  way  of  a  general  denial] 
is  the  equivalent  of  and  substitute  for  the 
general  issue,  under  the  common-law  system 
of  pleading.  It  gives  to  the  defendant  the 
same  right  to  require  the  plaintiff  to  establish 
by  proof  all  the  material  facts  necessary  to 
show  his  rignt  to  a  recovery  as  was  given 
by  that  plea.  Under  the  common-law  system 
the  general  issue  could  not  be  struck  out  as 
sham,  although  shown  by  affidavits  to  he 
false." 

And  the  court  in  the  ease  of  Fay  v.  Cobb, 
51  Cal.  313,  which  we  cite  with  approval, 
says;  "Although  a  general  denial  to  the  al- 
legations of  the  complaint  may,  if  falsely 
pleaded,  be  diaracterized  as  sham,  yet  an 
inquiry  in  advance  of  the  trial  cannot  be 
entertained  by  the  eourt,  as  to  the  good  faitli 
of  the  defendant  in  pleading  it,  nor  can  it 
be  stricken  out  as  sham  on  an  application  of 
the  plaintiff."    Ibid. 

^The  defendant  has  the  right  by  a  general 
denial  te  put  tiSe  plaintiff  to  the  proof  of 
his  demand." 

To  the  same  effect,  see  also  Samuel  Cupplea 
Wooden  Ware  Co.  v.  Jensen,  4  Dak.  149,  27 
N.  W.  206,  28  N.  W.  198;  Gjerstadengen  v. 
Hartzell,  8  N:  D.  424,  79  N.  W.  872;  King 
V.  Waite,  10  8.  D.  1,  70  N.  W.  1056,  and 
many  other  cases  cited. 

We  therefore  are  of  the  opinion  that  the 
court  erred  in  striking  out  the  answer  as 
sham,  or  on  any  of  the  grounds  stated;  and 
the  order  of  the  District  Court  of  Pierce 
County  in  striking  out  the  answer,  and  the 
judgment  of  the  said  court  entered  in  said 
case  in  favor  of  the  plaintiffs  and  against  the 
defendants  for  $1,000.50  damages  and  costs, 
is  hereby  reversed,  and  the  cause  is  remanded 
for  further  proceedings,  with  directions  that 
the  cause  stand  for  trial  on  the  issues  made 
by  the  pleadings. 

Christianson,  J.,  being  disqualified,  did 
not  participate,  Honorable  W.  J.  Kneeshaw, 
Judge  of  the  District  Court  of  the  Seventh 
Judicial  District,  sitting  in  his  stead,  by  re- 
quest. 

HOTB. 

StHkinK  Out  General  Denial  aa  Sham 

or  Frivolous 

Majority  Rule: 

Rule  Stated,  1177. 

Qualification  of  Rule,  1180. 
Minority  Rule,  1180. 


Majority   Rule, 

Rule  Stated. 

At  common  law,  those  pleas  only  were  re- 
garded as  sham  or  frivolous  which  were  on 
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their  face  false  or  insufficient,  and  according- 
ly a  motion  to  strike  did  not  ordinarily  lie 
against  a  plea  of  the  general  issue.  See 
Greenbaum  v.  Turrill>  57  Cal.  285;  Robertson 
v.  Moir,  88  111.  App.  335;  Mier  v.  Cartledge» 
6  Barb.  (N.  Y.)  75;  Farmers',  etc.  Bank  v. 
Smith,  15  How.  Pr.  (N.  Y.)  329;  Pierwm  r. 
Evans,  1  Wend.  (N.  Y.)  30;  Broome  County 
Bank  v.  Lewis,  18  Wend.  (N.  Y.)  565;  Way- 
land  V.  Tysen,  45  N.  Y.  281. 

Statutes  in  most  if  not  all  of  the  American 
jurisdictions  have  substituted  for  the  com- 
mon-law general  48sue  a  general  denial  -  of 
all  or  a  part  of  the  cause  of  action  alleged, 
and  authorise  in  general  terms  for  the  strik- 
ing out  of  sham  or  frivolous  pleadings.  In 
the  majority  of  jurisdictions  that  authoriza- 
tion is  deemed  to  be  merely  a  preservation  of 
the  common-law  rule  and  a  general  denial 
is  held  not  to  be  subject  to  be  stricken  out 
as  sham  or  frivolous. 

United  States. — Adams  v.  Western  Mary- 
land R.  Co.  161  Fed.  777 ;  Neubauer  v.  Ameri< 
can  Seating  Co.  171  Fed.  273.  Compare  Ore- 
gonian  R.  Co.  v.  Oregon  By.  etc.  Co.  22  Fed. 
245,  10  Sawy.  464, 

California, — Brooks  v.  Chilton,  6  Cal.  640; 
Fay  V.  Cobb,  51  Cal.  313;  Greenbaum  v. 
Turrill,  67  Cal.  285;  Lybecker  v.  Murray,  58 
Cal.  186;  Shasta  Bank  v.  Boyd,  90  Cal.  604, 
34  Pac.  337.  See  also  Arata  v.  Tellwinm 
Gold,  etc.  Min.  Co.  65  Cal.  340,  4  Pac.  195, 
344.     Compare  Gay  v.  Winter,  34  Cal,  153. 

Florida, — See  Jackson  Sharp  Co.  v.  Hol- 
land, 14  Fla.  384. 

Kansas. — In  re  Bartholomew,  41  Kan.  273, 
21  Pac.  276. 

Nebraska. — Upton  v.  Kennedy,  36  Neb.  66, 
63  N.  W.  1042. 

New  York. — Mussina  v.  Stillman,  13  Abb. 
Pr.  03;  Caswell  v.  Buahnell,  14  Barb.  393; 
Claflin  V.  Jaroslauski,  64  Barb.  463;  Davis 
v.  Potter,  4  How.  Pr,  155;  Seward  v.  Miller, 
6  How.  Pr.  312;  Livingston  v.  Finkle,  8  How. 
Pr.  486;  Winne  v.  Sickles,  9  How.  Pr.  217; 
Benedict  v.  Tanner,  10  How.  Pr.  455;  Grant 
v.  Power,  12  How.  Pr.  500;  Farmers!,  etc. 
Bank  v.  Smith,  15  How.  Pr.  329,  331;  Fel- 
lows V.  Muller,  48  How.  Pr.  82;  Grocer's 
Bank  v.  O'Rorke,  6  Hun  18;  Martin  v.  Erie 
Preserving  Co.  48  Hun  81;  Robert  Gere  Bank 
V.  Inman,  51  Hun  97,  5  K.  Y.  S.  457,  af- 
firmed 115  N.  Y.  650,  21  N.  K.  1118;  Wilson 
v.  Eastman,  etc.  Co.  56  Hun  194,  18  Civ. 
Pro.  267,  9  N.  Y.  S.  189;  Reynolds  v.  Craus, 
62  Hun  020  mem.  16  N.  Y.  S.  702;  Wood  v. 
Sutton,  12  Wend.  235;  Wayland  v.  Tysen,  45 
N.  Y.  281;  Thompson  v.  Erie  R.  Co.  45  N. 
Y.  468;  Newman  v.  Livingston  County,  45 
N.  Y.  676;  Farmers'  Nat,  Bank  v.  Leland, 
50  N.  Y.  673;  Zivi  v.  Einstein,  2  Misc.  177, 
23  Civ.  Pro.  56,  21  N.  Y.  S.  583;  Meurer  v. 
Brinkman,  25  Misc.  12,  63  N.  Y.  8.  770; 
Belsena  Coal  Min:  Co.  v.  Liberty  Dredging 


Co.  26  Mi8C.  846,  55  N.  Y.  S.  747 ;  Fromme 
V.  Schwoerer,  80  Misc.  826,  61  N.  Y.  S.  1108; 
Schmidt  v.  McCaffrey,  34  Misc.  ^3,  70  N. 
Y.  S.  1011;  Mudgett  v.  Grand  Trunk  Ry.  65 
Misc.  304,  119  N.  Y.  S.  843;  Barrie  v.  Yor- 
ston,  35  App.  Div.  404,  28  Civ.  Pro.  253,  54 
N.  Y.  S.  841;  Howe  v.  Elwell,  57  App,  Div. 
357,  67  N.  V.  S.  1108;  Schlesinger  v.  Mc- 
Donald, 106  App.  Div.  570,  94  N.  Y.  S.  721 ; 
Duke  V.  Grant,  126  App.  Div.  383,  110  N. 
Y.  S.  563;  Rockowitz  v.  Siegel,  161  App.  Div. 
636,  136  N.  Y.  S.  192;  Gibbs  v.  Title  Guaranty 
Co.  79  Misc.  247,  139  N.  Y.  S.  945;  Hender- 
son  V.  Manning,  6  Civ.  Pro.  221.  See  also 
Roby  V.  Hallock,  55  How.  Pr.  412;  Albany 
County  Bank  v.  Rider,  74  Hun  349,  26  N. 
Y.  S.  490;  Rochester  Central  Park  v.  Thein, 
76  Hun  571,  28  N.  Y.  S.  232;  Saratoga 
Springs  First  Nat.  Bank  v.  Slattery,  4  App. 
Div.  421,  38  N.  Y.  S.  859.  Compare  Broome 
County  Bank  v.  Lewis,  18  Wend.  565. 

North  Dakota.—Sifton  v.  Sifton,  5  N.  D. 
187,  65  N.  W.  670 ;  G jerstadengen  v.  Hartzell, 
8  N.  D.  424,  79  N.  W.  872.  See  also  Sigmund 
V.  Minot  Bank,  4  N.  D.  164,  59  N.  W.  966. 
And  see  the  reported  case. 

South  Carolina. ^RtLTisom  v.  Anderson,  9 
S.  C.  438;  American  Button-Hole,  etc.  Co.  v. 
Hill,  27  S.  C.  164,  3  S:  E.  82. 

South  Dakota.— Green  v.  Hughitt  School 
Tp.  6  S.  D.  462,  69  N.  W.  224;  Loranger  v. 
Big  Missouri  Min.  Co.  6  S.  D.  478,  61  N.  W. 
686. 

Washington. — Larson  v.  Winder,  14  Wash. 
647,  45  Pac.  315. 

Canada. — ^Woods  v.  Tees,  5  Manitoba  256. 

Before  the  decision  in  Wayland  v.  Tysen, 
45  N.  Y.  281,  the  rule  in  New  York  was  for 
a  period  of  time  otherwise,  the  courts  follow- 
ing the  decision  of  People  v.  McCumber,  18 
N.  Y.  316,  72  Am.  Dec.  615,  15  How.  Pr. 
186,  which  held  that  an  answer  denying  a 
material  allegation  in  the  complaint  might  be 
stricken  out  as  sham  although  duly  verified. 
See  EliKa<bethport  Mfg-.  Co.  v.  Campbell,  13 
Abb,  Pr.  (N.  Y.)  86;  Coi^ett  v.  Eno,  IS  Abb. 
Pr.  (N.  Y.)  65,  22  How.  Pr.  8;  Gonklin  v. 
Vandervoort,  7  How.  Pr.  (N.  Y.)  483;  But- 
terfteld  v.  Macomber,  22  How.  Pr.  (N.  Y.) 
150.  But  in  Livingston  v.  Finkle,  8  How. 
Pr.  (N.  Y.)  485,  the  reason  for  the  rule 
now  obtaining  was  well  stated  as  follows: 
"The  rules  applicd,ble  to  such -defenses,  before 
the  adoption  of  the  Code,  are  equally  applica- 
ble now.  One  of  these  rules  was,  that  the 
plea  of  the  general  issue  would  never  be 
stricken  out  as  false.  The  reason  which  has 
sometimes  been  assigned  is,  that  the  defend- 
ant has  the  right  to  put  the  plaintiff  to  the 
proof  of  his  allegations.  Mier  v.  Cartledge, 
8  Barb.  75.  But  I  am  not  prepared  to  admit 
that  this  is  the  true  foundation  of  the  rule. 
It  is  rather  because  the  plea  of  the  general 
issue  asserted  nothing,  and  could  not,  there- 
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fore»  with  any  proper  regard  to  the  meaning 
of  terms,  be  adjudged  to  be  false*  It  was 
but  a.  denial  of  wliat  the  plaintiff  had  afr 
serted.  It  charged  merely  that  the  pleading, 
to  which  it  was  an  answer,  was  false.  Al- 
though, strictly  speak iag,  there  is  no  such 
thing  as  the  general  issue,  under  the  pres* 
cut  system  of  pleading,  yet  the  general  denial 
of  the  allegations  of  the  complaint,  as  au- 
thorized by  the  present  code,  is,  in  most 
respects,  like  it.  Such  general  denial,  like 
the  general  issue,  puts  the  plaintiff  to  the 
proof  of  his  entire  cause  of  action,  as  he 
has  alleged  it  in  his  complaint.  Under  tha 
general  isue,  tlie  defendant,  after  the  plain- 
tiff had  made  a  prima  facie  case  against  himi 
might  proceed  to  prove  almost  anything 
tending  to  show  that,  when  the  action  was 
brought,  the  plaintiff  had  no  subsisting  causa 
of  action.  This  he  probably  would  not  be 
allowed  to  do,  upon  a  general  denial  under 
the  code.  In  such  a  case  tlie  only  thing  at 
issue  would  he  the  truth  of  the  matters  al- 
leged in  tlie  complaint.  In  respect  to  the 
question  now  under  consideration,  the  two 
kinds  of  deiense  are  not  distinguishable. 
Neither  can  be  stricken  out  as  false,  because 
neither  asserts  anything." 

In  Larson  v.  Winder,  14  Wash.  647,  45 
Pac.  315,  the  court  said:  '^If  it  be  held 
that  the  courts  have  the  right  to  strike,  as 
sham  and  frivolous,  denials  in  the  answer 
of  material  allegations  of  the  complaint,  the 
result  will  be  that  they  must  often  be  called 
upon  to  decide  whether  such  denials  are 
warranted  by  the  facts,  preliminary  to  the 
trial  of  the  cause  by  the  court  or  jury,  and 
this  question  of  fact  will  generally  have 
to  be  determined  upon  proof  pro  and  con  by 
way  of  aflidavits  and  not  by  examination  of 
witnesses  before  the  court.  The  result  of 
this  inquiry,  if  it  have  any  result  at  all, 
will  be  for  the  court  to  determine  upon  this 
unsatisfactory  proof  the  truth  or  falsity  of 
the  denials,  which  is  the  very  question  which 
must  be  determined  by  the  court  or  jury  upon 
the  trial  of  the  cause;  and  since,  under  all 
of  the  authorities,  the  court  will  never  strike 
such  allegations  unless  upon  the  clearest  proof 
of  their  falsity,  it  will  follow  that  in  very 
few  instances  will  any  good  purpose  he  sub- 
served by  this  preliminary  inquiry  as  to 
the  good  faith  of  the  denials  in  the  answer. 
It  would  therefore  seem  to  accord  with  the 
better  practice  to  hold  that  a  denial  in  an 
answer,  if  sufficient  in  form,  entitles  the  de- 
fendant interposing  it  to  a  determination,  as 
to  its  truth  or  falsity  by  the  jury  or  the 
court,  after  a  regular  trial  of  the  issue  thus 
made,  and  such  we  believe  to  be  tlie  estab- 
lished right  of  the  defendant  as  recognized 
by  the  great  weight  of  authority.  In  all  of 
the  cases  it  is  conceded  that  under  the  com- 
mon-law system  of  pleading  the  plea  of  the 


general  issae  eould  not  be  stricken  as  sham 
or  frivolous,  and  it  would  seem  that  a  gen- 
eral denial  of  an  allegation  under  the  code 
performs  substantially  the  same  function  as 
the  plea  of  the  general  issue  under  the  com- 
mon-law system  of  pleading.  It  would  be 
of  no  UBA  to  array  the  authorities  pro  and 
eon  upon  this  question  as  to  whether  or  not 
the  denials  in  an  answer  may  be  stricken  as 
sham  and  fri¥okms.  It  is  sufficient  to  say 
that  by  far  the  greater  number  have  held 
that  they  cannot  be  stricken  and  that  nearly 
all  of  the  recent  cases  are  to  that  effect." 
.  In  Winne  v.  Sickles,  9  How.  Pr.  (N.  Y.) 
217,  it  was  said:  "The  power  of  the  court 
to  strike  out  a  sham  or  false  answer  or 
defense  is  retained  by  the  152d  section  of  the 
code.  The  principles  by  which  the  court 
is  to  be  governed  in  the  exercise  of  this  power 
have  not  been  changed.  Under  the  former 
practice  the  plea  of  the  general  issue  was 
never  stricken  out  as  false.  The  obvious  rea- 
son for  making  this  exception  is  found  in 
the  nature  of  the  plea  itself.  It  merely  re- 
fers the  plaintiff  to  the  proof  of  his  cause 
of  action,  as  he  has  alleged  it  to  exist.  It 
affirms  nothing  to  be  true,  and,  therefore, 
can  scarcely  be  said  to  be  a  sham  or  false 
plea.  So,  under  the  code,  the  defendant 
may  deny,  generally,  the  allegations  of  the 
complaint.  When  he  does  this,  his  answer 
amounts  to  the  general  issue;  or,  admitting 
some  of  the  allegations,  he  may  put  others 
in  issue  by  denying  them.  In  neither  case 
can  the  answer  be  said  to  be  a  sham  answer. 
In  either  case  the  defendant  has  a  right 
to  have  the  issue  he  has  made  tried  in  the 
usual  manner." 

Tlie  rule  was  also  laid  down  in  the  leading 
case  of  Wayland  v.  Tysen,  45  X.  Y.  281,  as 
follows:  "Under  the  common  law  system  the 
general  issue  could  not  be  struck  out  as  sham, 
although  shown  by  affidavits  to  be  false. 
(Broome  County  Bank  v.  Lewis,  18  Wend. 
565.)  This  was  not  upon  the  ground  that 
a  false  plea  was  not  ahamt  That  was  always 
so  regarded,  but  upon  tlie  ground  that  a  party 
making  a  demand  against  another  through 
legal  proceedings  was  required  to  show  his 
right  by  common  law  evidence,  and  that  ex 
parte  affidavits  were  not  such  evidence.  The 
court,  under  that  system,  exercised  the  power 
of  striking  out  pleas  setting  up  affirmative 
defenses  as  sham  when  shown  by  affidavits 
to  5e  false,  but  not  where  the  party  verified 
such  plea  by  affidavit.  (Steward  v.  Hotch- 
kiss,  2  Cow.  (K.  Y.)  634.)  ...  It  may 
be  said  that  the  power  claimed  will  only  be 
exercised  in  clear  cases,  where  it  is  manifest 
that  the  desire  of  the  defendant  is  only  for 
delay,  and  that  he  is  practicing  a  fraud  for 
this  purpose  by  putting  a  falsehood  upon 
the  record.  .  .  .  The  judgment  of  the 
court  must  be  exercised  upon  the  affidavits, 
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and  if  satisfied  of  the  falsity  of  the  pleading, 
although  sustained  by  opposing  affidavits,  it 
becomes  a  duty  so  to  decide  by  granting  the 
motion.  It  is  in  the  power  of  the  plaintiff, 
in  every  case,  as  was  done  in  this,  to  pre- 
clude the  defendant  from  interposing  either 
a  general  denial  or  a  denial  of  specific  facts 
by  verifying  his  complaint.  Thus  he  can 
prevent  such  answer,  unless  from  the  affidavit 
of  the  defendant  it  shall  appear  that  it  was 
interposed  in  good  faith." 

QUAUFICATION  OF  RULE. 

It  has  been  held  that  a  general  denial  of 
allegations  in  a  pleading  which  are  matters 
of  record,  or  of  written  instruments  to  which 
the  defendant  is  a  party,  or  of  knowledge  of 
matters  of  which  the  defendant  might  have 
informed  himself  by  reasonable  diligence  will 
be  stricken  out  on  a  motion  as  sham  or  frivo- 
lous. Oregonian  R.  Co.  v.  Oregon  Ry.  etc.  Co. 
22  Fed.  245, 10  Sawy.  464 ;  Sloane  v.  Southern 
California  R.  Co.  Ill  Cal.  668,  44  Pac.  320, 
32  L.R.A.  193;  Barrie  v.  Yorston,  35  App, 
Div.  404,  64  N.  Y.  S.  841 ;  Rochkind  v.  Perl- 
man,  123  App.  Div.  808,  108  N.  Y.  S.  224, 
1151;    Sharp   v.   Sharp,    146   N.   Y.   S.    386. 

In  an  action  to  recover  an  unpaid  tax 
on  personal  property,  a  denial  by  the  defend- 
ant of  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the 
allegations  which  relate  to  matters  of  public 
record,  open  by  law  to  public  inspection, 
and  with  knowledge  of  which  the  defendant 
is  chargeable  by  law,  has  been  held  to  be  a 
frivolous  plea.  New  York  v.  Matthews,  180 
N.  Y.  41,  72  N.  E.  629. 

Where  an  action  was  brought  on  a  judg- 
ment and  the  defendant  by  an  answer  denied 
knowledge  or  information  regarding  the  judg- 
ment sufficient  to  form  a  belief,  and  by  an- 
other paragraph  merely  denied  indebtedness, 
it  was  held  that  the  answer  was  sham  and 
should  be  stricken  out.  Buller  t.  Sidell, 
43   Fed.  116. 

It  has  been  held  that  an  answer  contain- 
ing denials  on  information  and  belief  of  mat- 
ters which  are  entirely  made  up  of  the  files 
and  records  in  a  case  in  which  the  defendant 
was  a  principal  party,  is  properly  stricken 
out  as  sham  and  frivolous.  Moscow  First 
Nat.  Bank  t.  Martin,  6  Idaho  240,  55  Pac. 
302. 

It  has  been  held  that  where  the  answer  in 
the  form  of  a  general  denial  is  manifestly 
false,  and  the  falsehood  is  conceded  by  the 
defendant  who  makes  no  ptetense  that  the 
answer  is  true,  the  courts  will,  on  motion, 
strike  it  out.  Steward  v.  Hotchkiss,  2  Cow. 
(N.  Y.)    634. 

In  Mier  v.  Cartledge,  8  Barb.  (N.  Y.)  75, 
2  Code  Rep.  125,  it  was  held  that  an  un- 
verified answer  might  be  stricken  out  as  false 
on  motion,  on  affidavits  showing  its  falsity 


although  the  answer  amoiorted.to  a  general 
denial,  but  that  if  the  answer  or  other  plead* 
ing  was  verified  a  motion  to  strike  it  out 
oould  not  be  entertained. 

MinoH$p  Rule, 

In  some  jurisdictions  no  distinction  is  made 
between  general  denials  and  defenses  con- 
sisting of  new  matter,  and  the  rule  obtains 
that  an  answer  to  a  pleading  by  a  general 
denial  of  any  material  allegation  in  the  plead- 
ing  may  be  stricken  out  on  motion  as  sham 
or  frivolous  if  it  is  clearly  shown  to  be  false. 
C.  N.  Nelson  Lumber  Co.  v.  Richardson,  31 
Minn.  267,  17  N.  W.  388;  Wheaton  v. 
Briggs,  35  Minn.  470,  29  N.  W.  170;  Stevens 
V.  McMillin,  37  Minn.  609,  35  N.  W.  372; 
Dobson  V.  Hallowell,  53  Minn.  98,  64  N.  W. 
939;  Bardwell-Robinson  Co.  v.  Brown,  67 
Minn.  140,  58  N.  W.  872;   State  v.  Weber, 

96  Minn.  422,  150  N.  W.  490,  113  Am.  St. 
Rep.  630;  Brown-Porman  Co.  v.  Peterson, 
101  Minn.  53,  111  N.  W.  733;  Beckwith  v. 
Golden  Rule  Co.  108  Minn.  89,  121  N.  W. 
427;  Towne  v.  Dunn,  118  Minn.  143,  136  N. 
W.  562;  Sheets  v.  Ramer,  125  Minn.  98,  145 
N.  W.  787;  Walter  v.  Walter,  35  N.  J.  L. 
262;  Coykendall  v.  Robinson,  39  N.  J.  L.  98; 
Flack  V.  Dawson,  69  N.  C.  42;  Schehan  v. 
Malone,  71  N.  C,  440;  Werk  v.  Christie,  6 
Ohio  Cir.  Dec.  255,  9  Ohio  Cir.  Ct.  439; 
Wertheiraer  v.  Morse,  10  Ohio  Dec.  (Reprint) 
814,  23  Cine.  L.  Bui.  455;  Wentzel  v.  Zim, 
10  Ohio  Dec.  97,  7  Ohio  N.  P.  512.  See  also 
Remmington  v.  Scholes  [1897]  2  Ch.  (Eng.) 
1,  66  L.  J.  Ch.  626,  76  L.  T.  N.  S.  667,  46 
W.  R.  580;  Hayward  v.  Grant,  13  Minn.  165, 

97  Am.  Dee.  228.  Compare  Morton  v.  Jack- 
son, 2  Minn.  219;  McDermott  v.  Deither,  40 
Minn,  86,  41  N.  W.  644. 

The  court  in  C.  N.  Nelson  Lumber  Co.  ▼. 
Richardson,  31  Minn.  267,  17  N.  W.  388, 
said:  "An  answer  containing  only  denials 
may  be  just  as  false,  just  as  readily  inter- 
posed in  bad  faith,  and  for  the  mere  pur- 
pose of  delay  and  obstructing  the  administra- 
tion of  justice,  and  therefore  just  as  mis- 
chievous and  reprehensible  in  every  respect, 
as  one  setting  up  new  matter." 

So  in  Werk  v.  Christie,  6  Ohio  Cir.  Dec. 
265,  9  Ohio  Cir.  Ct.  439,  it  was  said: 
"Where  a  direct  and  explicit  denial  is  made 
of  each  and  every  allegation  of  a  petition, 
we  have  had  very  grave  doubts  whether  the 
coiirt  had  such  power,  or  ought  on  a  motion 
filed  to  strike  It  out  as  false,  proceed  to 
adjudicate  the  question  as  to  its  falsity. 
There  would  seem  to  be  good  ground  for  be- 
lieving that  this  is  an  invasion  of  the  rights 
of  a  party  to  have  a  question  of  this  kind 
settled  by  a  jury,  if  it  be  a  case  in  which 
the  party  is  entitled  to  a  trial  by  jury  on 
the  merits,  or  in  a  case  where  he  is  not 
so  entitled   thereto,  a  full  hearing  by  tlie 
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eourt>  not  raised  by  a  motioa,  but  upon  tke 
issues  raised  by  tfa«  pleadings.  And  yet,  so 
far  as  we  caa  see,  the  exercise  of  such 
right  has  generally  been  maintained  by  the 
courts  as  neoessary  to  their  protection  and 
their  right  to  interfere  in  this  summary  man- 
ner, when  satisfied  that  such  pleading  has 
been  used  to  prevent  the  proper  administrar 
tion  of  the  law,  in  many  cases  has  been  up- 
held." 

In  Coykendall  v.  Robinson,  39  N.  J.  L. 
98,  the  court  pointed  out  that  even  at  common 
law  no  distinction  was  made  between  the 
general  issue  and  other  pleas,  saying:  "This 
rule  was  applied  to  the  general  issue,  as  well 
as  to  other  pleasj  where  it  appeared  to  be 
a  diam  plea.  Phillips  v.  Bruce,  6  M.  &  S. 
(£ng.)  134;  Shadwell  v.  Berthoud,  6  B.  & 
Aid.  (Eng.)  750,  note;  Vincent  v.  Groome, 
1  Ghitw  <£ng.)  182.  No  reason  caa  be  aa- 
signed  why  a»  defendant  should  be  permitted 
to  shelter  himself  from  the  power  of  the 
eourt  to  strike  out  a  false  pleaji  by  taking 
refuge  under  the-  general  issue.  It  is  clear 
that  the  right,  which  a  defendant  had  at 
common  law,  to  have  the  issue  of  fact  tried 
by  a  jury,  was  subject  and  subordinate  to 
the  power  of  the  court  to  strike  out  a  false 
plea."  A  reference  to  the  English  authori- 
ties cited  by  the  court,  however,  does  not 
disclose  that  the  pleas  in  those  cases  were 
the  general  issue. 

It  has  been  held  that  where  the  court  ia 
satisfied  that  an  answer  containing  a  general 
denial  is  made  for  the  purpose  of  preventing 
the  administration  of  justice,  the  court  has 
the  power  of  its  own  protection  to  order  the 
denial  stricken  out  on  motion  as  sham.  Werk 
T.  Christie,  6  Ohio  Oir.  Dec.  255,  9  Ohio 
Cir.  Ct.  439. 

Where  under  the  code  the  defendant  is 
required  to  deny  generally  or  specifically  each 
material  allegation  of  the  complaint>  a  gen< 
eral  denial  of  each  and  every  allegation  Is 
held  to  be  a  sham  plea  and  may  be  ordered 
stricken  out  on  motion.  Schehan  v.  Malone, 
71  N.  C.  440. 

It  has  been  held  that  a  frivolous  or  sham 
reply  may  be  stricken  out  on  motion  and  its 
falsity  may  be  established  by  an  affidavit. 
Barker  v.  Foster,  29  Minn.  166,  12  N.  W. 
460;  Sheets  ▼.  Ramer,  125  Minn.  98,  145 
N.  W.  787. 

It  has  also  been  held  that  in  an  action 
on  a  promissory  note  an  answer  merely  deny- 
ing that  the  note  was  outstanding  against  the 
defendant,  and  that  there  was  anything  due 
on  the  note,  should  be  stricken  out,  and  that 
if  it  was  not  objected  to  by  the  plaintiff,  the 
court  should  of  its  own  motion  order  it  strick- 
en from  the  files.  Larimore-v.  Wells,  29  Ohio 
8t.  13. 

In  Wisconsint  by  virtue  of  a  statute,  an 
aaswer  whether  by  denial  or  avoidance,  if  sup- 


ported by  an  affidavjit,  will  not  be  stricken 
out  OB  motion  as  sham;  while  an  unverified 
answer  in  any  case  is  open  to  such  a  motion 
but  may  be  saved  by  the  affidavit  of  one 
witness  in  opposition  to  the  motion.  Pfister 
T.  WeUs,  92  Wis.  171,  65  N.  W.  1041.  Com- 
pare Blaek  River  Imp.  Co.  v.  Holloway,  85 
Wis.  344,  55  N.  W.  418,  apparently  decided 
without  reference  to  statute.    . 
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Life    Insnranoe   —   Risks    Inolvded   — 
Legal  Execution  of  Insured. 

An  ordinary  life  policy,  which  contained  a 
provision  that  it  should  be  incontestable 
wHhln  two  years  after  date  of  issue,  pro- 
vided premiums  have  been  pnid,  and  except 
for  fraud,  does  not  cover  death  of  insured  as 
the  result  of  execution  for  crime,  though  su^h 
risk  was  not  excepted. 

[See  13  Ann.  Cas.  133.] 

Effect  of  Incontestable  Olanae. 

A  clause  in  an  ordinary  life  policy,  provid- 
ing that  it  should  be  "incontestable"  after 
two  years  from  its  date,  except  for  fraud, 
providing  premiums  have  been  paid,  merely 
means  that  the  provisions  of  the  policy  will 
not  be  contested,  and  is  not  a  waiver  by  the 
insurance  company  of  the  right  to  defend 
against  a  risk,  as  that  of  execution  of  in- 
sured for  crime,  which  was  never  assumed. 

[See  note  at  end  of  this  case.J 

Appeal  from  Superior  Court,  Durham 
county:    Allek,  Judge. 

Action  by  J.  C.  Scarborough  et  al.,  plain- 
tiffs, a^inst  American  National  Insurance 
Company,  defendant.  Judgment  for  plain- 
tiffs. Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Keveibsed. 

McLendon  d  Hedrick  for  appellant. 
Manning,  Everett  d  Kitchin  for  appellees. 

[363]  Brown,  J.--^The  defendant  insured 
the  life  of  Willie  Bell,  payable  Ut  his  mother, 
Kitty  Bynum,  with  right  to  ehange  the  bene- 
ficiary. The  plaintiffs  are  the  bene6ciaries 
and  are  entitled  to  recover  if  the  policy  is  in 
idrce.    Willie  Bell,  the  insured^  was  electror 
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cuted  on  8  July,  1016,  in  accordance  with  the 
sentence  of  the  law,  for  the  crime  of  murder. 
The  policy  contains  no  provision  stipttlating 
either  for  or  against  the  liability  of  the  com- 
pany in  the  event  the  insured's  life  was  taken 
in  punishment  for  the  violation  of  the  laws 
of  the  State,  The  policy  does,  however,  con- 
tain this  provision:  "This  policy  shall  be 
incontestable  after  two  years  from  its  date 
of  issue  for  the  amount  due,  provided  pre- 
miums have  been  duly  paid,  except  for  fraud." 

[354]  Upon  the  facts  stated,  the  only  ques- 
tion presented  on  this  appeal  is,  Does  an 
ordinary  life  insurance  policy,  in  the  absence 
of  any  provision  in  regard  thereto,  insure 
against  death  by  act  of  the  law  administered 
as  a  punishment  for  the  commission  of  a 
capital  felony? 

We  do  not  think  that  the  parties  to  the 
contract  contemplated  such  an  extraordinary 
risk,  or  that  the  terms  of  the  policy  include 
it.  If  such  a  stipulation  had  been  inserted 
in  the  policy,  it  would  be  insurance  against 
the  commission  of  crime,  and  void  as  against 
soun'd  principles  of  public  policy. 

This  identical  case,  as  far  as  our  researches 
show,  was  first  decided  by  the  House  of  Lords 
in  the  case  of  Amicable  Soc.  etc.  v.  Bolland, 
2  Dow.  &  CI.  page  1,  known  as  the  Fauntleroy 
case.  It  was  then  held  by  the  House  of  Lords 
that  though  the  policy  did  not  contain  an 
exception  of  the  liability  of  the  insurer,  in 
the  event  the  assured  came  to  his  death  by 
the  hands  of  the  law  the  exception  would  be 
implied,  for  the  reason  that  an  express  con- 
tract for  liability  in  such  event  would  contra- 
vene sound  principles  of  public  policy  as  well 
as  good  morals. 

The  doctrine  asserted  in  the  Fauntleroy 
case,  that  death  by  the  hands  of  public  jus- 
tice for  the  commission  of  criibe  avoids  a 
contract  of  life  insurance,  is  said  by  the  Su- 
preme Court  of  Alabama  never  to  have  been 
questioned,  though  the  ca^e  itself  may  have 
led  to  the  very  general  introduction  of  the 
exception  into  policies.  Supreme  Command- 
ery,  etc.  v.  Ainsworth,  71  Ala.  447,  46  Am. 
Kep.  332. 

As  is  said  in  that  case:  "The  extinction 
of  life  by  disease  or  by  accident,  not  by  sui- 
cide voluntary  and  intentional  by  the  assured, 
while  in  his  senses,  is  the  risk  intended;  and 
it  is  not  intended  that,  without  the  hazard 
of  loss,  the  assured  may  safely  commit 
crime."  Bliss  on  Life  Ins.  sees.  242,  243; 
Vance  oh  Life  Ins.  p.  524. 

Tins  question  was  decided  by  the  Supreme 
Court  of  the  United  States  in  the  well  known 
case  of  Xorthwestern  L.  Ins.  Co.  v.  McCue, 
223  U.  S.  234,  32  S.  Ct.  220,  56  U.  S.  (L.  ed.) 
419,  38  L.R.A.(N.S.)  57,  and  in  the  case  of 
Burt  V.  I'nion  Cent.  L.  Ins.  Co.  187  U.  S. 
862,  23  R.  Ct.  13fl,  47  U.  8.  (L.  ed.)  216. 

In  the  former  ca«e  it  is  stated:  "The  ques- 
tion was  before  this  Court  in  Burt  v.  Union 


Gent.  L.  Ins.  Co.  In  the  policy  passed  on,  «■ 
in  the  policy  in  the  case  at  bar,  there  was  no 
provision  excluding  death  by  the  law.  It  was 
decided,  however,  that  such  must  be  consid'- 
ered  its  effect,  though  the  policy  eontained 
nothing  covering  such  contingency.  These  di- 
rect questions  were  asked:  'Do  insurance 
policies  insure  against  crime?  Is  that  a  risk 
which  enters  into  and  becomes  a  part  of  the 
contract?*  And,  answering,  after  discussions, 
we  said:  'It  cannot  be  that  one  of  the  risks 
covered  by  a  contract  of  insurance  is  the 
crime. of  the  insured.  There  is  an  implied 
obligation  on  his  part  to  do  nothing  to  wrong- 
fully accelerate  the  maturity  of  the  policy. 
Public  policy  forbids  the  insertion  in  a  con- 
tract of  a  condition  which  would  tend  to 
induce  [355]  crime,  and  as  it  forbids  the  in- 
troduction of  such  stipulation,  it  also  forbids 
the  enforcement  of  the  contract  under  circum- 
stances which  cannot  be  lawfully  stipulated 
for.*  '* 

In  Bitter  v.  Mutual  L.  Ins.  Co.  160  U.  8. 
139,  38  S.  Ct.  300,  42  U.  S.  (L.  ed.)  603,  it 
was  held  that  a  life  insurance  policy  taken 
out  by  the  insured  for  the  benefit  of  his  es- 
tate was  a\*oided  when  one  of  sound  mind 
intentionally  took  his  life,  irrespective  of  the 
question  whether  there  was  a  stipulation  in 
the  policy  or  not,  and  the  conclusion  was 
based,  among  other  considerations,  upon  pub- 
lic policy,  the  Court  saying:  **A  Contract  the 
tendency  of  which  is  to  endanger  the  pnblic 
interest  or  injuriously  affeet  the  public  good, 
and  which  is  subversive  of  sound  morality, 
ought  never  to  receive  the  sanction  of  a  court 
of  justice  or  be  made  the  foundation  of  its 
judgment."  Bitter  v.  Mutual  L.  Ins.  Co. 
supra;  Supreme  Commandery,  etc.  v.  Ains- 
worth, supra;  Plunkett  v.  Supreme  Conclave, 
etc.  105  Va.  643,  66  S.  E.  9;  Hartman  v. 
Keystone  Ins.  Co.  21  Pa.  St.  466;  Hopkins 
V.  Northwestern  L.  Ins.  Co.  04  Fed.  720; 
Bloom  V.  Franklin  L.  Ins.  Co.  97  Ind.  478,  40 
Am.  Rep.  460. 

The  incontestable  clause  in  this  policy  does 
not  prevent  the  defendant  from  setting  up  the 
defense  interposed  in  this  action. 

By  the  use  of  the  term  "incontestable"  the 
parties  must  necessarily  mean  that  the  pro- 
visions of  the  policy  will  not  be  contested, 
and  not  that  the  insurance  company  agrees 
to  waive  the  right  to  defend  itself  against  a 
risk  which  it  never  contracted  to  assume.  In 
Collins  V.  Metropolitan  L.  Ins.  Co.  27  Pa. 
Super.  Ct.  353,  the  Court  in  a  case  precisely 
like  the  one  at  bar,  in  construing  the  incon- 
testable clause,  used  the  following  language: 
"By  its  terms  it  is  not  the  claim  presented 
by  the  insured,  irrespective  of  the  cause  of 
■death,  which  is*  made  incontestable;  it  is 
merely  the  validity  of  the  policy  as  an  obli- 
gation binding  upon  the  company." 

The  only  case  that  at  all  militates  against 
our  conclusion  is  Collins  v.  Metropolitan  L. 
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Ins.  Co.  232  111.  37,  13  Ann.  Cas.  129,  83 
N.  E.  542,  122  Am.  St.  Rep.  64,  14  L.R.A. 
(N.S.)  356;  but  that  decision  seems  to  bo 
baaed  upon  a  provision  of  the  State  Constitu- 
tion declaring  tiiat  no  conviction  shall  work 
a  corruption  of  blood  or  forfeiture  of  estate. 
It  is  not  necessary  that  we  should  discuss 
that  case  except  to  say  that  we  do  not  regard 
it  as  a  precedent  to  be  followed.  Those  cases 
which  ftre  based  upon  statutes  of  descent  and 
dower  and  the  like,  such  as  the  Owens'  v. 
Owens,  100  N.  C.  240,  6  S.  E.  794,  have  no 
application  where  the  liability  grows  out  of 
contract  of  insurance. 

Upon  the  agreed  statement  of  lacta,  the 
judgment  of  the  Superior  Court  i^  reversed. 
Let  judgment  be  entered  in  the  court  below  in 
favor  of  the  plaintiff  against  the  defendant 
for  the  sum  of  $11.40,  the  sum  tendered  by 
the  defendant  and  refused  by  the  plaintiff. 
All  the  costs  of  this  Court  and  the  Superior 
Court  will  be  taxed  against  the  plaintiff. 

Reversed. ' 


NOTB. 

Effect  of  Incontestable  Olanse  in  I<ife 
Insnranee  Polioy  In  Case  of  Legal 
Ezeontion  of  Insured. 

The  reported  case  holds  that  an  incontesta- 
ble clause  in  a  life  insurance  policy  has  no 
application  to  a  defense  based  on  the  fact 
that  the  death  of  the  insured  was  occasioned 
by  his  legal  execution  for  crime,  that  not 
being  a  risk  contemplated  by  the  policy.  In 
Collins  V.  Metropolitan  L.  Ins.  Co.  27  Pa. 
Super.  Ct.  353,  the  same  rule  was  laid  down, 
the  court  saying:  "Had  the  policy  expressly 
insured  against  this  risk:  that  is,  that  in 
consideration  of  the  insured  paying  a  certain 
sum  of  money,  year  by  year,  the  company. 
Would,  in  the  event  of  his  committing  capital 
felony,  and  being  tried,  convicted  and  ex- 
ecuted for  that  felony,  pay  to  his  legal  rep- 
resentatives a  certain  sum  of  money;  such 
a  contract  cduld  not  be  sustained.  It  must 
be  held  to  be  void  upon  principles  of  public 
policy,  'Would  not  such  a  contract  (if  avail- 
able) take  away  one  of  those  restraints  oper- 
ating on  the  minds  of  men  against  the  com- 
mission of  crimes,  namely,  the  interest  w^e 
have  in  the  welfare  and  prosperity  of  our 
connections?  Now,  if  a  policy  of  that  de- 
scription, with  such  a  form  of  condition  in- 
serted in  it  in  express  terms  cannot,  on 
grounds  of  public  policy,  be  sustained,  how 
is  it  to  be  contended  that  in  a  policy  ex- 
pressed in  such  terms  as  the  present,  and 
after  the  events  which  have  happened,  that 
we  can  sustain  'such  a  claim  ?  Can  we,  in 
considering  this  policy,  give  to  it  the  effect 
of  that  insertion,  which  if  expressed  in  terms 
Would  have  rendered  the  policy,  as  far  as  that 


condition  went  at  least,  altogether  void?* 
Amicable    Soc.    v.    Bolland,    4    Bligh    N.    S. 

(Eng.)  104.  A  contract,  the  tendency  of 
which  is  to  endanger  the  public  interests  or 
injuriously  aifect  the  public  good,  or  which 
is  subversive  of  sound  morality,  ought  never 
to  receive  the  sanction  of  a  court  of  justice 
or  be  made  the  foundation  of  its  judgment. 
As  a  life  policy  which  expressly  covenanted 
against  a  legal  execution  of  the  insured  for 
crime  would  be  void  as  against  public  policy, 
so  an  ordinary  policy,  containing  no  applica- 
ble special  provisions,  is  not  to  be  construed 
as  insuring  against  such  a  risk.  Public  pol- 
icy forbids  the  insertion  in  the  contract  of  a 
condition  which  would  tend  to  induce  crime, 
and  as  it  forbids  the  introduction  of  such  a 
stipulation  it  also  forbids  the  enforcement  of 
a  contract  under  circumstances  which  cannot 
be  lawfully  stipulated  for:  Hatch  v.  Mutual 
L.  Ins.  Co.  120  Mass.  560;  Wells  v.  New 
England  Mut.  L.  Ins.  Oo.  191  Pa.  St.  207; 
Ritter  v.  Mutual  L.  Ins.  Co.  169  U.  S.  139, 
18  S.  Ct.  300  [42  U.  S.  (L.  ed.)  693];  Burt 
v.  Union  Cent.  L.  Ins.  Co.  187  U.  S.  362,  23 
8.  Ct.  139  [47  U.  S.  (L.  ed.)  216].  The  rea- 
son for  the  refusal  of  the  courts  to  aid  one 
'w^ho  founds  hia  cause  of  action  upon  his  own 
criminal  act  is  because  of  the  public  interests 
involved,  which  require  that  the  laws  against 
crime  be  enforced  and  that  the  courts  aid  no 
man  to  take  a  profit  from  their  violation. 
The  rule  is  enforced  upon  the  ground  of  pub- 
lic polioy  alone,  and  not  out  of  consideration 
for  the  defendant,  to  whom  the  advantage  is 
incidental." 

'  The  view  that  an  insurer  may  not  contract 
for  indemnity  for  a  death  so  caused  also  finds 
support  in  Northwestern  Mut.  L.  Ins.  Co.  v. 
McCue,  223  U.  S.  234,  32  S.  Ct.  220,  66  U.  S. 
(L.  ed.)  419,  38  L.R.A. (N.S.)  57,  wherein 
the  court  said:  "The  main  question  in  the 
case  is,  as  we  said,'  the  liability  of  the  com- 
pany under  the  circumstances.  Or,  to  put  it 
more  abstractly  for  the  present  purpose  of 
our  discussion,  whether  a  policy  of  life  insur- 
ance insures  against  death  by  a  legal  execu- 
tion for  crime?  The  question  was  before  this 
court  in  Burt  v.  Union  Cent.  L.  Ins.  Co.  187 
U.  S.  362  [23  S.  Ct,  130,  47  U.  S.  (L.  ed.) 
216].  In  the  policy  passed  on,  as  in  the 
policy  in  the  case  at  bar,  there  was  no  provi- 
sion excluding  death  by  the  law.  It  was 
decided,  however,  that  such  mnst  be  consid- 
ered its  effect,  though  the  policy  contained 
nothing  covering  such  contingency.  These  di- 
rect questions  were  asked:  *Do  insurance 
policies  insure  against  crime?  Is  that  a  risk 
which  enters  into  and  becomes  a  part  of  the 
contract?'  And  answering,  after  discussion, 
we  said  ( p.  365 ) :  *It  cannot  be  that  one  of 
the  risks  covered  by  a  contract  of  insurance 
is  the  crime  of  the  insured.  There  is  an  im- 
plied obligation  on  his  part  to  do  nothing  to 
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wrongfully  accelerate  the  maturity  of  the  pol- 
icy. Public  policy  forbids  the  insertion  in  a 
contract  of  a  condition  which  would  tend  to 
induce  crime,  and  as  it  forbids  the  introduc- 
tion of  such  a  stipulation  it  also  forbids  the 
enforcement  of  a  contract  under  circum- 
stances \\^ich  cannot  be  lawfully  stipulated 
for.'  Cases  were  cited,  among  others  Ritter 
V.  Mutual  L.  Ins.  Co.  169  U.  S.  139  [18  S. 
Ct.  300,  42  U.  S.  (L.  ed.)  693 j.  There  it  was 
held  that  a  life  insurance  policy  taken  out 
by  the  insured  for  the  benefit  of  his  estate 
was  avoided  when  one  of  sound  mind  inten- 
tionally took  his  life,  irrespective  of  the  ques- 
tion whether  there  was  a  stipulation  in  the 
policy  or  not.  And  the  conclusion  was  based, 
among  other  considerations,  upon  public  pol- 
icy, the  court  saying  (p.  154)  that  'a  con- 
tract, the  tendency  of  which  is  to  endanger 
the  public  interests  or  injuriously  affect  the 
public  good,  or  which  is  subversive  of  sound 
morality,  ought  never  to  receive  the  sanction 
of  a  court  of  justice  or  be  made  the  founda- 
tion of  its  judgment.'  These  cases  must  be 
accepted  as  expressing  the  views  of  this  court 
as  to  the  public  policy  which  must  determine 
the  validity  of  insurance  policies,  and  which 
they  cannot  transcend  even  by  explicit  declar 
ration." 

In  Collins  v.  Metropolitan  L.  Ins.  Co.  133 
lU.  App.  326,  a  ruling  in  accord  with  the 
reported  case  was  made,  but  that  case  was 
reversed  (232  HI.  37,  13  Ann.  Cas.  129,  83 
N,  E.  642,  122  Am.  St.  Rep.  54,  14  L.R.A. 
(N.8.)  356)  without  sped  fie  reference  to  the 
incontestable  clause. 

As  to  the  legal  execution  of  the  insured  as 
a  bar  to  an  action  on  a  life  insurance  policy, 
see  the  note  to  Collins  y.  Metropolitan  L.  Ins. 
Co.  13  Ann.  Cas.  129. 
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Tdte  Insurance  —  Incontestable  Clause 
^  Application  to  Snicide  —  Time  from 
WhiclL  Incontestable  Clause  Opera- 
ates. 

Where  a  life  insurance  policy,  dated  Octo- 
ber lat,  had  an  indorsement  written  thereon 
by  the  company's  secretary,  stating  that  the 
amount  of  the  insurance  would  be  carried  as 
term  insurance  from  August  1st  to  October 


let,  all  the  provisions  of  the  poHcy  not  in- 
consistent with  that  writing  must  be  read 
into  the  contract  for  term  insurance,  since 
the  writing  was  not  a  complete  contract  in 
itself,  and,  if  any  of  the  provisions  are  read 
into  it,  all  consistent  ones  must  be,  so  that 
the  year  during  which  by  the  terme  of  an 
incontestable  clause  the  company  did  not  as- 
sume the  risk  of  suicide  by  the  inaured  began 
to  run  from  the  date  of  the  term  insurance, 
not  from  October  1st,  and  after  the  lapse  of 
one  year  from  that  date  Uie  suicide  of  the 
insured  is  no  defense. 

[See  note  at  end  of  this  case.] 

Construction     of    Policy     against     In- 
surer. 

Ambiguous  proYisions  of  a  life  insurance 
policy  will  be  construed  most  strongly  against 
the  insurer  and  in  favor  of  the  inmired. 

[See  10  Am.  St.  Bep.  390.] 

Appeal  from  Court  of  Common  Pleaa,  Phila- 
delphia county. 

Action  by  William  G.  Krebs  et  al.,  plain- 
tiffs, against  Philadelphia  Life  Insurance 
Company,  defendant.  Judgment  for  plain- 
tiffs. Defendant  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Affirmed. 

Russell  Ducune  for  appellant. 
T.  Ue^iry  Walnut  for  appellee. 

[331]  Frazeb,  J. — ^The  policy  of  insurance 
on  which  this  action  was  brought  was  issued 
upon  the  application  of  plaintiffs'  father, 
bearing  date  July  19,  1913.  The  policy  is 
dated  October  1,  1913,  but  contains  on  the 
top  of  the  third  page,  written  in  ink  and 
signed  by  the  secretary  of  defendant  company, 
the  following  memorandum:  '*In  considera- 
tion of  the  payment  of  nine  and  76-100  dol- 
lars in  advance  the  amount  insured  by  this 
policy  will  be  carried  as  term  insurance  from 
August  1,  1913,  to  October  1,  1913,  At  the 
request  of  the  insured  the  premiums  hereon 
are  changed  to  quarterly  installments  of 
forty-nine  and  96-100  dollars  each,  payable  on 
the  first  day  of  October,  January,  April  and 
July  in  each  year  thereafter  during  the  con« 
tinuance  in  force  of  this  policy." 

It  appears  the  policy  was  actually  delivered 
on  or  before  August  1,  1913>  and  the  above 
clause  incorporated  for  the  purpose  of  pro- 
tecting the  insured  in  the  meantime  and  un- 
til the  actual  date  of  the  original  policy,  in 
accordance  with  the  general  practice  among 
insurance  companies,  by  which  persons  desir- 
ing insurance  and  not  having  the  funds  on 
hand  to  pay  the  premium  immediately  are 
enabled  to  take  out  the  policy  and  protect 
themselves  for  a  short  time  at  a  lower  rate 
which  provides  "term  insurance."  This  ar- 
rangement [332]  is  advantageous  to  both  the 
company  and  the  insured,  as  it  closes  the 
transaction  immediately  which  might  other- 
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wise  Mii  be  finally  completed.  The  poliojr 
alto  ooataine  a  proviaion  that  "Mlf-defttni«- 
tion  while  sane  or  inaajie,  within  ooa  year 
of  the  dAte  hereof,  is  a  risk  Aot  aAaadied 
bj  the  company  under  thia  policy;"  andi  a 
further  provision  that  ''this  policy,  shall  be 
incontestable,  exce]^  for  .nonpayment  of  pre- 
miums after  one  year  from  its  date.''  The 
insured  committed  .suicide  on  August  24, 
1914»  and  the  c|uesiion  now  arises  whetiier 
this  actina  on  his  part  avoided  the  policy 
under,  the  abo^ve  provisions.  The  q^uestion 
dependn  upon  whether  or  not  the  date  of  the 
policy  is  to  be  couated  from  the  date  of  ike 
printed  form  or  from  that  of  the  written 
clause.  If  the  former  is  accepted^  the  oom- 
pany  is  not  hable,;  hut  if  the  Jatter  is  adopt- 
ed, then  the  re()uiffed  y^r  had  expired  before 
the  death  of  the  insured^  and  the  beneficiaries 
are  entitled  ta  recover.  Xlie  couirt  below  held 
the  policy  waa  effeetive  from  August  1,  ldl9i 
and  that  the  year  began  to  run  at  that 
time. 

It  will  be  noted  the  written  stipulations 
do  not-  constitute  a  complete  contract  of  in- 
surance, nor<  does  the  written  part  attempt 
to  incorporate  in  its  provisions  enough  of 
the  terms  of  the  printed  contract  to  make  it 
a  completed  agreement  under  the  rule  of  in- 
corporation by  reference.  If,  however,  it 
should  be  construed  to  do  so,  then  it  must 
be  held  to  incorporate  all  tlie  provisions  of 
the  original  policy  not  expressly  changed  by 
the  written  part.^  Whether  the  contract  be 
considered  as  the  written  part. with  the  print- 
ed policy  incorporated  by  reference,  or  the 
printed  policy  supplemented  'by  the  change 
made  in  the  written  part,  in  either  case  it  is 
necessary  that  both  written  and  printed  parts 
be  construed  as  a  whole  to  make  a  complete 
and  valid  contract  of  insurance  within  the 
previsions  of  the  Act  of  June  1,  Ifiill,  P.  L. 
581,  requiring  such  contracts  to  contain  cer* 
tain  provisions  Uierein  stated. 

Considering  the  printed  policy  and  written 
part  as  [3d3]  one  conbract,  the  effect  is  to 
change  the  time  at  which  the  policy  is  to 
take  effect  from  October  1st,  to  August  Ist, 
also  to  change  the  method  of  payment  of 
premiums  to  quarterly  instalm^esits  instead 
of  yearly  payments.  In  all  other  respects  the 
eon  tract  was  in  full  iorce  on  August  Ist,  un- 
less the  phrase  "term  insurance''  must  be 
construed  as  meaniqg  something  further  than 
a  mere  eKpression: governing  the  duration  of 
the  cKistence  of  the  policy.  The  question, 
therefore,  is  whether,  by  this  expression,  it 
mnst  necessarily  have  been  undecstqod  by  the 
parties  that  the  insurance  in  force  during  the 
i  period  from  August  1st  to  October  1,  1913, 
meant  something  different  from  the  terms 
of  the  policy  on  wliich  the  written  stipula- 
tions were  transcribed. 

As  pointed  out  above,  it  was  necessary, 
in  order  to  constitute  a  complete  contract 
Ann.  Cas.  1917I> — 75. 


of  insureaoe^  tha4>  at  least  some,  termf  of  tiie 
4>rinted  poliey  should  be  ineQrpoj;ate4  ;in  the 
ineuraaoe  stipulation  for  tl^  two  months' 
term.  If  i^ny  of  these  were  .nects^saiy,  why 
dEiot  ally  except  auoh  aa  were  expressly  ex;- 
eludedl  Where -can  the  Une  be  dvawnT  It 
certainly. cannot  be  ocm tended  that  only  those 
provisions  farorable  to  the.  con^pany  should 
ibe  incorporated,  while  those  beneficial  to  the 
•insured  should  >be  exoluded.  The  language 
used  by  this  court  |n  Francis  v.  Prudential 
ifaM.  Co.  243  Pa.  6t.  880,90  Atl  ^Dd,  is  ap- 
plicable. The  .poli&y  there  provided  that  if 
it  were  allowed  to  lapse  and  not  be  sur- 
rekidered,  the  company  would  write  a. paid-up 
ipolky  lor  the  &ill  ampunt'  fov  a  certain  term, 
and  it  was  contended  by  the. :  company  thi^t 
Itlwe  .insaced  wa^  ;nQt  entitled  to  a  paid-up 
policy  for  the  full  term  .apeoifi^  withpi^t 
deduction  for  such  time  as  would  cancel 
actual  loans  made  by  the  company  to  the 
insured.  In  that  ^case  .Justice  Elkin  said 
(p.^  689 ) :  "It  is  argued,  earnestly  and 
for^eftitly,  that  the  instn^  Was  only  ^titlod 
to  an  extended  term  of  five  years  ttiid-  seventy- 
eight  days  0n  condition  of  his  being  free 
from  indebtedness  to  the  company  on  account 
of  the  policy  ai  the  date  of  the  lapse.  The 
answer  to  this  contention  is  [334]  that  the 
policy  contains  no  such  provision,  and  in 
order  to  reach  such  a  conclusion  it  is  neces- 
sary, not  onily  to  ignore  the  plain  words  of 
the  contract,  but  to  read  into  it,  by  way  of 
construction,  the  ex  parte  understanding  of 
the  insurer  without  anything  in  the  policy  to 
indicate  what  that  understanding  was  and 
without  notice  to  the  insured  that  the  true 
intent  of  the  parties  was  not  fully  expressed 
in  the  clear  language  of  their  contract.  If 
the  plain  and  unambiguous  terms  of  the  con- 
tract in  the  present  case  mean  anything,  it 
is,  as  held  by  the  learned  court  below,  that 
the  insured  was  entitled  to  an  extended  term 
of  five  years  and  seventy -eight  days.  ,  .  . 
We  cannot  agree  that  the  term  of  extended 
insurance  is  affected  by  the  loan  provisions 
of  the  policy,  which  do  not  in  terms,  nor  as 
we  view  it  by  necessary  implication,  have 
reference  to  the  table  of  extended  insurance. 
If  appellant  intended  to  reduce  the  term  of 
extended,  insurance  on  account  of.  loans  to 
the  insured,  it  would  have  been'  an  easy 
matter  to  have  so  provided  In  the  policy, 
and  the  inference  from  its  failure  to  do  so 
ia  that  it  did  not  so  intend.  The  policy 
.is  in  the  language  of  the  insurance  company 
,  and  the  presumption  is  that  its  express  pro- 
visions contain  all  the  conditions  intended  to 
be  imposed.  Certainly  the  insured  had  the 
right  to  assume  that  the.  policy  meant  what 
it  said,  and  that  conditions  not  expressed 
did  not  exist." 

The  above  language  is  particularly  appli- 
cable  here.  It  would  have  been  an  easy  mat- 
ter for  the  insurer  to  insert  a  provision  to  the 
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effect  that  the  date  of  th«  original  policy 
should  apply  80  far  as  the  Buicide  clause  was 
concerned,  or  that  there  was  no  exemption 
from  suicide  in  the  term  policy.  This  was 
not  done  and  neither  is  there  anything  to 
show  that  a  term  policy  meant  something 
different  from  the  contract,  which  was  set 
forth  in  the  printed  form.  The  burden  of 
showing  this  was  on  defendant  under  the  well 
settled  rule  that  where  there  is  an  ambigui- 
ty !n  the  conditions  of  a  policy  of  insurance 
[335]  its  provisions  will  be  construed  most 
strongly  against  the  insurer  and  in  favor  of 
the  insured. 

There  was  no  error  in  holding  the  policy 
was  in  force  with  all  its  provisions  from 
August  1,  1913. 

The  assignments  of  error  are  overruled  and 
the  judgment  affirmed. 


NOTE. 

Effeet  af  laoonteatable  Clanaa  in  XAie 
PoUey  OIL  Provision  as<^i^*t  Snieide. 

The  earlier  cases  passing  on  the  effect  of  an 
incontestable  clause  in  a  policy  of  life  in- 
surance on  the  liability  of  the  insurer  in 
case  of  suicide  bv  the  insured  are  reviewed 
in  the  notes  to  Supreme  Court  of  Honor  v. 
Updegraff,  1  Ann.  Cas.  309,  and  Supreme 
Conclave,  etc.  v.  Miles,  84  Am.  St.  Rep. 
528,  654.  The  present  note  is  designed  to 
collate  the  more  recent  decisions. 

It  has  been  held  that  an  incontestable 
clause  in  a  life  insurance  policy  is  applicable 
to  preclude  a  defense  based  on  the  commis- 
sion of  suicide  by  the  insured  notwithstand- 
ing a  clause  in  the  policy  excluding 
liability  in  case  of  suicide.  Goodwin  v.  Provi- 
dent Sav.  L.  Assur.  Assoc.  97  la.  226,  66 
N.  W.  157,  59  Am.  St.  Rep.  411,  32  L.R.A. 
473,  wherein  .the  court  said:  "Now,  by  the 
terms  of  the  policy  it  was  incontestable,  after 
two  years  from  its  date,  except  for  fraud  in 
procuring  it, — subject,  however,  to  the  stipu- 
lations regarding  payment  of  premiums,  and 
extrahazardous  occupations.  That  is  to  say, 
claims  under  the  policy  by  reason  of  the 
death  of  the  assured,  were  not  to  be  con- 
troverted or.  disputed,  except  for  some  of 
the  reas9ns  stated,  and  death  by  suicide  is 
not  one  of  them.  It  will  be  observed  that 
the  clause  oij  which  the  defendant  relies  is 
not  found  in  the  policy  in  suit,  but  in.  the 
application  which  preceded  it,  in  point  of 
time,  and  there  is  significance  in  the  fact 
that  the  words  used  in  the  application  were 
not  carried  forward  into  the  policy.  Another 
rule,  for  interpretation  may  well  be  used 
here,  which  is  that  when  there  is  a  conflict 
between  the  provisions  of  the  policy  and 
the  statements  contained  In  the  application, 
the  former  controls.    Defendant's  counsel  con- 


tend with  much  plausibility  thitt  death  by 
suicide  was  a  risk  not  eontemplated  by  the 
parties,  nor  covered  by  the  policy.  But  we 
think  such  a  holding -would  import  into  the 
terms  of  a  policy  something  not  found  there- 
in, and  not  contemplated  by  the  parties, — at 
least,  not  by  the  assured, — ^at  the  time  the 
policy  was  issued.  .  .  .  The  proper  con- 
struction of  this  policy,  taken  in  connection 
with  the  application,  we  think,  is  that  the 
policy  does  not  cover  death  by  suicide,  oc- 
curring within  two  years  from  the  date  of 
its  delivery,  but  that  after  two  years  it  is 
incontestable,  except  upon  the  grounds  stated 
therein." 

So  in  Mutual  L.  Ins.  Co.  v.  Durden,  9  Ga. 
App.  797,  72  S.  E.  295,  an  incontestable  clause 
was  held  to  waive  the  benefit  of  a  statute 
(Civ.  Code  1910,  §  2(K)0)  providing  that 
"death  by  suicide    .  releasee  the  insurer 

from  the  obligation  of  his  contract."  The  court 
said :  ''Where  the  policy  contained  the  clause, 
'the  company  shall  not  be  liable  hereunder 
in  the  event  of  the  insured's  death  by  his  own 
act,  whether  sane  or  insane,  during  the  period 
of  one  year  after  the  issuance  of  the  poli^,' 
the  benefit  of  code  section  2500  was  waived, 
unless  such  waiver  was  against  public  policy. 
If  it  is  established  that  the  insured  came  to 
his  death  by  his  own  intentional  act,  nothing 
else  appearing,  it  is  presumed  that  the  act 
was  that  of  a  sane  man.  Consequently,  it 
becomes  necessary  to  determine  what  effect 
the  clause  just  quoted  has  upon  Civil  Code 
(1910)  §  2500,  which  itself  has  reference 
only  to  intentional  self-destruction  by  one 
who  is  sane.  The  clause  referred  to  may  be 
divided  into  two  parts,  one  having  reference 
to  the  act  of  one  when  sane,  and  the  other 
having  reference  to  the  act  of  one  when  in- 
sane; and,  eliminating  that  part  which  has 
reference  to  an  insane  act,  for  present  pur- 
poses, the  clause  would  read  as  follows:  'The 
company  shall  not  be  liable  hereunder  in 
the  event  of  insured's  death  by  his  own  act 
during  the  period  of  one  year  after  the  iesn- 
ance  of  the  policy.'  Thus  it  will  be  seen  that 
the  company  was  dealing  directly  and  specifi- 
cally in  the  policy  itself  with  the  matter 
of  self-destruction  by'  one  sane  at  the  time, 
for  its  own  protection,  and  presumably  for 
the  purpose  of  secuHng  business,  and  en- 
tered into  a  contract  which  provided  that 
the  company  should  not  be  liable  if  the  in- 
sured died  by  his  own  act  within  a  period 
of  one  year.  The  company  is  presumed  to 
have  been  aware  of  the  provision  of  the  Civil 
Cbde  (1910)  $  2500,  and,  unless  it  was 
the  purpose  of  the  company  in  this  contract 
to  waive  the  benefit  of  said  code  section,  the 
language  employed  would  have  been  redun- 
dant." 

In  North  American  Union  r.  Ttenner,  138 
111.  App.   586,   it  was  held  that  an  incon- 
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testable  chiiMe  has  no  application  to  a  policy 
providing  for  a  diminutioB  of  payment  In 
case  of  suicide.  The  court  said:  ''Tike  pro- 
Tision  as  to  suicide  is  set  out  in  the  declara- 
tion, and  also  in  the  plea,  and  provides  that 
'should  said  member  die  by  his  own  hand 
or  aet,  sane  or  insane,  and  while  he  is  a 
member  of  ibis  association^  his  beneficiary 
or  beneficiaries  shall  in  sudi  case  receive  only 
one-half  of  the  amount  herein  iagreed  to  be 
paid  as  a  mortuary  benefit.'  On  the  ad- 
mitted fact  aTerred  in  the  plea  that  Herman 
W.  Trenner,  the  insured  member,  died  by  his 
own  hand  or  act,  considered  in  connection 
with  the  other  profisionk  of  the  contract,  ap- 
pellee is  entitled  to  receive  fr«an  appellant 
$500  and  no  more.  .  . '  .  The  suicide  clause 
in'  the  oontraet  before  us  is  a  part  of  the 
contract  to  pay,  providing,  kow  much  riiall 
be  due  flud  payable  under  the  circumstances 
named  therein.  Insisting  upon  this  clause 
and  differing  to  comply  with  it,  and  pay 
one>half  of  the  amount  named  in  the  contract, 
and  tendering  the  same  to  appellee,  is  not 
contesting  the  validity  of  the  contract.  On 
the  contrary,  it  is  admitting  its  validity,  and 
is  doing  all  that  appellant  is  required  to 
do  to  perform  and  fulfil  the  contract  on  its 
part.  Each  and  all  of  the  above  named  pro- 
visions foflbwing  the  agreement  to  pay  $1,000 
to  appellee  are  modiftcations  of  that  agree- 
ment, and  define  the  rights  of  the  parties  in 
the  several  contingencies  specified  therein. 
The  agreement  to  pay  the  sum  specified  to 
appellee  is  contingent  upon  tiie  subsec^ent 
conditions,  and  by  express  provision  is  made 
subject  thereto.  The  incontestable  clause  does 
not  waiw  or  supersede  any  of  them.  It  re- 
lates to  the  contract  of  membership  entered 
into  by  the  insured,  and  not  to  the  terms 
of  payment  provided -in  the  cdntract." 

In  Security  Life  Ins.  Go.  v.  Dillard, 
reported  immediately  following,  the  court 
refused  to  determine  whether  suicide  was 
a  risk  contemplated  by  the  policy  in  suit 
or  to  discuss  the  effect  of  an  incontestable 
clause,  saying  that  public  policy  forbade  a 
recovery  on  an  insuranee  policy  in  a  case 
of  voluntary  self-destruction  by  the  insured, 
without  regard  to  the  terms  of  the  policy. 
A  different  view  was  enf pressed  in  Silliman  v. 
International  Ins.  Go.  131  Tenn.  303,  174  6. 
W.  1131,  L.R^.1915P  7<>7,  wherein  the  court, 
referring  to  a  clause  making  the  policy  in- 
contestable for  suicide  after  the  lapse  of  a 
year,  said.:  ''It  is  equally  commendable  that 
the  Umit  should  be  brief,  as  being,  on  the 
one  hand,  suSicieht  to  enable  the  company 
to  satisfy  itself  of  the  honest  purposes  of 
the  insured,  while  protecting  itself  against 
possible  fraud  on  his  part;  and  at  the  same 
time  it  is  desirable  that  the  insured  should 
not  feel  that  he  should ,  during  the  whole  life 
of  the  policy,  be  unprotected  against  the  pos- 


sibility ef  bringing  death  to  himself  by  his 
own  hand  through  the  blameless  misfortune 
of  losing  his  mental  faculties.  The  insured 
in  the  case  before  us  had  the  right' to  guard 
against  such  a  contingency,  as  we  believe  he 
did,  by  confining  that  contingency  to  the  first 
year  of  his  insurance."  ' 

In  the  reported  case  it  is  assumed  that  an 
incontestable  clause  applies  to  preclude  a 
defense  based  on  a  suicide  clause,  and  the 
court  gives  to  the  policy  a  construction  fav- 
orable to  the  insured  in  determining  the  time 
when  the  year  after  which  the  policy  was 
incontestable  began  to  run.  See  to  the  same 
effect  Harrington  v.  Mutual  L.  Ins.  Co.  21 
N.  D.  447,  131  N.  W.  246,  34  L.B.A.(N.S.) 
373;  American  Nat.  Ins.  Co.  v.  Thompson 
(Tex.)   186  S.  W.  254. 
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Virginia  Supreme  Court  of  Appeals — March 

11,  1916. 

117  Va.  401;  S4  8.  E.   656. 
life   Insuranee  —  Sffeet   of   Snieida    of 


Suicide  of  insured  while  sane  defeats  a  re- 
covery on  the  policy  by  the  beneficiary,  his 
wife,  whether  tne  suicide  wa*s  or  was  not  in 
contemplation  of,  or  in  any  way  dealt  with 
by,  the  parties  as  a  risk  covered  by  the  policy. 

rSee  note  at  end  of  this  case.] 


The  defense  of  suicide  of  insured  while  sane 
is  based  on  public  policy,  and  cannot  be 
waived  intentionally  or  unintentionally  by 
stipulations  or  defects  in  pleadings. 

[See  note  at  end  of  this  case.] 

Snieide  Wl&ile  Insane. 

Where  insurer,  when  sued  on  a  life  policy, 
proved  the  suicide  of  insured  while  sane,  the 
beneficiary*'  could  prove  that  insured  was  in- 
sane when  committing  suicide,  and  thereby 
defeat  the  defense  of  suicide.  i 

[See  7  Ann.  Cas.  669;  84  Am.  St.  Rep. 
646.] 

Error  to  Circuit  Court,  City  of  Lynchburg. 

Action  by  Mrs.  Gertrude  Dillard,  plaintiff, 
sgaipst  Security  Life  Insurance  Company  of 
America,  defendant.  Judgment  for  plaintiff. 
Defendant  brings  error.  The  facts  are  stated 
in  the  opinion.    Reyebsbd. 
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Coleman,  Eculey  d  Colenum,  Cookie  A 
Caskie  and  F.  W.  Bull  for  plaintiff  in  error. 

A,  E.  Strode  and  Harrison  d  Long  for  de- 
fendant in  error. 

[402]  Kelly,  J.— Mrs.  Gertrude  Dillard 
brought  suit  against  the  Security  Life  Insur- 
anee  Company  of  America  in  the  Circuit 
Court  of  the  city  of  Lynchburg,  upon  an  in- 
surance policy  issued  on  the  life  of  her  hus- 
baftd,  and  recovered  a  judjg^ent  which  is  now 
before  us  for  review. 

Tlie  proceeding  was  by  motion,  and  the 
only  pleading  on  the  part  of  the  defendant 
was  a  statenient  of  its  grounds  of  defense, 
•which  will  be  hereinafter  briefly  noticed. 
!  A  number  of  questions  are  presented  by  the 
record,  all  of  which  were  argued  orally  and 
in  the  briefs,  but  in  our  view  of  the  case  the 
controlling  question  arises  out  of  the  fact 
that  the  insured  ccmnnttted  suicide. 

It  seems  to  be  conceded,  and  from  the  rec- 
ord it  is  clear,  that  the  insured  while  sane 
took  his  own  life  on  the  night  of  the  very 
last  day  on  which,  without  a  further  pay- 
ment of  premium,  his  policy  could,  in  the 
most  liberal  interpretation  of  its  terms,  have 
been  considered  dn  force. 

At  the  conclusion  of  the  evidence  the  de- 
fendant reque^d  a  number  of  instructions, 
including  the  following:  "The  court  further 
instructs  the  jury,  that  even  if  the  policy  on 
which  this  action  is  founded  had  not  lapsed 
at  the  time  of  the  death  of  the  insured  but 
was  then  in  force,  nevertheless,  if  the  jury 
believe  from  ike  evidence  tliat  the  death  orf 
the  insured  was  the  result  of  suicide  or  self- 
destrnction,  they  must  find  for  the  defend- 
ant." 

The  trial  court  refused  to  give  this  instruc- 
tion, and  its  refusal  is  the  basis  of  one  of  the 
defendant's  exceptions. 

We  are  aware  that  the  question  ttius  aris- 
ing is  one  upon  which  the  authorities  are  nol 
in  unison,  but  we  are  of  opinion  that  upon 
the  soundest  considerations  off  public  policy 
there  ought  not  to  be,  and  under  the  prin- 
ciples and  authorities  already  adopted  and 
•endorsed  by  this  court  [403]  there  cannot  b^, 
any  recovery  upon  the  case  as  made  out  in 
the  record  before  us. 

In  Flunkott  v.  Supreme  Conclave,  etc.  105 
Va.  648,  65  S.  £.  11,  the  president  of  the 
court,  delivering  the  opinion,  said : 

'The  ca&e  presented  to  us  upon  the  plead- 
ings is  that  of  a  sane  man  who  takes  his 
own  life.  In  other  words,  as  was  said  in 
Burt  v.  tJnlon  Cent.  L.  Ins.  Co.  1^  U.  S. 
362,  23  S.  Ct.  139,  47  U.  S.  (L.  ed.)  216,  do 
insurance  policies  insure  against  crime?  Is 
that  a  risk  which  enters  into  and  becomes  a 
part  of  the  contract? 

"In  Amicable  Soc.  v.  Bolland,  4  Bligh  N.  S. 
(Eng.)   194,  decided  by  the  House  of  Lords, 


the  Lord  Chanoellor  aaid :  ^t  appears  to  me 
that  this  resolves  itadf  into  a  very  plain  and 
aimple  consideration,  fiuppoae  that  in  tlio 
policy  itself  this  risk  had  been  insured 
against;  thatt  is,  thai  the  panty  instiriBg  had 
agreed  to  pay  a  Bum  of  money  year  by  year 
upon  'condition  that  ia  the  event  of  his  com- 
mitting a  capital  felony,  and  being  tried,  oob- 
victed,  and  executed  for  thttt  feioay,  his  as- 
signees shall  reoeifvie  ki  eertain  mim  of  money 
-^is  it  possible  that,  such  a  contract  could  be 
sustained? '  Is  it  not  void  upon  the  plainest 
prinefples  of  public  ^lioy? 

"  'Would  not  sueh  a  contract  (if  available) 
take  away  one  of  those  restraints  ofMrirtlng 
€ti  the  minds  of  men  against  the  commission 
of  drimes^-^^amely,.  the  .  interest  we  have  in 
the  welfare  and  prosperity  of  our  oonnee- 
tions?  Now,  il  a  policy  of  that  descri|>tion 
with  suoh  a  form  ol  condition  inserted  in  it 
in  express  terms,  eannot.  On  grounds  of  pub- 
lie  policy,  be  Sustained^  how  is  it  to  he  taor 
tended  that  in  a  policy  expressed  la  such 
terms  as  tiie  present,  and  after  the  events 
which  have- happened,  that  we  can  sustain 
sueh  a  cluim?' 

'^n  Burt  V.  Ihrion  Cent.  L.  Ins.  Oo.  sapra, 
it  is  held,  upon  grounds  of  pnblio  policy,  that 
a  policy  of  life  insurance  does  not  insure 
against  the  tagal  execution  of  the  insured 
[404]  for  crime,  even  though  he  may  in  fact 
have  been  innocOTt,  and '  therefore  unjustly 
convicted  and  executed. 

''And  in  Ritter  v.  Mutual  L.  Ins.  Co.  169 
U.  S.  139,  18  S.  Ct  300,  42  U.  &  (L.  ed.) 
693,  Mr.  Justice  Harlan,  delivering  the  opin- 
ion, said:  'There  is  another  consideration 
supporting  the  contention  that  death  inten- 
tionally caused  by  the  act  of  the  assured  when 
in  sound  mind — this  policy  being  silent  as  to 
suicide — ^is  not  to  be  deemed  to  have  been 
within  the  contemplation  of  the  parties ;  that 
is,  that  a  different  view  would  attribute  to 
them  a  purpose  to  make  a  contract  that  could 
mot  be  enforced  without  injury  to  the  public. 
A  contract)  the  tendency  of  which  is  to  en- 
danger the  public  interests,  or  injuriously 
affect  the  public  good,  or  which  is  subversive 
of  soimd  morality,  ought  never  to  receive  the 
sanction  of  a  court  of  justice,  or  be  made  the 
foundation  of  its  judgment.  If,  therefore,  a 
policy — ^taken  out  by  the  person  whose  life  is 
insured,  and  in  wluch  the  sum  named  ia  made 
payable  to  himself,  his  executors,  administra- 
tors, or  assigns*— expressly  provided  for  the 
payment  of  the  sum  stipulated  when  or  if  the 
assured,  in  sound  mind,  took  his  own  life,  the 
contract,  even  ff  not  "prohibited  by  statute, 
would  be  held  to  be  against  public  policy,  in 
that  it  tempted  or  encouraged  the  assured  to 
commit  suicide  in  order  to  make  proviaiaQ 
for  those  dependent  Upon  him,  or  to  whom 
he  was  indebted.  Is  the  case  any  different 
in  principle  il  such  policy  is  silent  as  to  sul* 
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clde,  and  the  eremt  insiired  agaSxab — tii«  death 
of  the  aanixed — ie  brought  abo«t  l^  hj»  «il^ 
fnl,  delibcmte  act  when  in  lotmd  mindr  " 

The  view  appro-red  by  the  iopixiioii  just  !•• 
ferred  to  in  the  Plnnkett  Caee^  and  in  the 
authorities  eited  thereia»  has  been  reiteffated 
aad  empha4Bind  by  the  fittpreme  Ce«rt  of  the 
United  States  ia  the  eolnparattvelj  recent 
ease  of  Northwestern  Mut^  I*  In&  Co.  r.  Me- 
Cve,  228  U.  S.  24fi,  32  S.  Ct.  221,  56  U«  8. 
(U  ed.)  410,  38  L.ll^(N.S.)  57.  In  that* 
oase  Mr.  Jsistiee  McKenna,  delivering  the 
uaanimous  opinion  C4M»]  «l  the  court,  alter 
osyiewiag  with  approval  the  case  of  Burt  v. 
UnioB  Oeiat.  L.  Ins.  Oo<  siipra^  and  Bitter  v. 
Mutual  L.  Ins.  do.  supra,  saya:  ''These  cases 
nniat  be  accepted  as  expressing  the  views  ol 
thi&  court  asi  to  the  pufaliC'  policy  which  must 
detemtue  the  validity  of*  insurance  policies, 
and  which  they  cannot  t^aaseendt  even  by: 
express.  decltsrAtiQii,  vuch  lieaa  be  held  to 
transcand,  by  oialssion  or  inpiication;"  and 
further,  oo  p«g»  249  of  223i  U.  6.  on  p.  223 
of  32  6.  Qt.  (5«  Uv  fi.  (L.  ed.)  410,  38  L.R.A. 
(N.$.>  57):  ''The  quwUon  befote  ua  and 
the  oQly  qpiQStipn  Is,  What  dghta-didiMcCue's 
estate  a«d  chjUdreA  get  by  hla  policy  f  AxiA 
we  are  brought  bock. to  the  ainplie  dispute  as 
to  whether  the.  poUpoy  co¥)^bs  deaih  by  the 
hsnd  of  the  law. .  This,  court  haa  proueunoed 
on  that  dispu^,  aad  ita  xiuluig  must  prevail 
in  the  Federal  eouria  of  Virginia,  in  which 
State  the  eo«tr«cti  wfta  made.  And  it  is  coa^ 
sonant  with  th^  ruliii^  in.  the  State  owxts.'- 
The  opiaipn,  then  proceeds  to^cite  the  case  ol 
Plunkett  V.  Supreme  CoDclave«  etc.  as  show- 
ing that  the  Supreme  Court  oi  Appeals  of 
Virginia  had  exprjessly.  i^priOved  the  eonaid* 
erat^on  of  publip  policy  expressed  in  the  Burt 
Case  and  the  Bitter  Case  e^d  other  cases  of 
that  ehasacter* 

^  There  are  Stuthorities  boldiag  ti>at  when 
tbe  policy  is  payable^  Apt  ta  the  estate  ol  the 
insured,  but  to  bi^  wife  ev  other  expressly 
designated  beneficiary^  the  rule  annouaoed  in 
the  Bitt^  Csse  and  others  of  like  kind  dooi 
not  upply;.  but  the  princapje  4)f  this  dtetiaac* 
tion  is  reiipete4»  %nd  w^  think  propetly  so,  in 
the  MoCue  Ca^  in  the  foUpwiag  Isoguaget 
"One  other  contei^tioii  of  respondeuts  semai^s 
to  be  noticed.  It  is  .oqh tended  that  if  the 
3^Cue  ^ta^  cann^  reoo^i^i  the  innocent 
ps^ties^ .  his  ehi)di^,  will  be.  admitted  SiS 
olaiiuaats.  To  thiS:Coutentian  we  i^peat  whAt 
we  have  said  abovej  the  policy  is  the  measure 
^  the  rights  of  everybody  undtr  it,  And  •« 
it  does  upt  epver  d^ath  by  the  law  thens 
cannot  he.  recovery  either  by  McCue*s  estate 
or  by  hie  flhildren." 

•  {406}  It  is  coiiteoded,by  th^  defendant  that 
the  origioal  policy,  properly  oonstructed,  lui 
well.  as.  the  terms  of  a  certain  application  tor 
reinstatement  made  less  than  a  jwar  before 
the  de^ith  of  the  insured,  cpntaiued  sttpnlar 
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tsnks  agHinst  8eU'4estruidtion  whkh  defeat  the 
nscovery.  The  pkbintdff,  on  the  other  head* 
denies  that  she  was  bound  tiiy  tibe  application 
for  reinstaitenieat,  and  contends  that  the  orig- 
inal policy*  though  containing  a  provision 
against  selJf*destructiou»  limitied  that  piiovi- 
sion  to  one  year  from  the  issuance  of  the 
poliqy>  and  claims  therefore  that  the  provi- 
sion against  self-destruction  had  no  other 
effect  than  to  show  that  suicide  was  one  of 
the  risks  contemplated  by  the  parties  at  the 
time  the  policy  was  issued. 

We  have  not  deem^  it  necessary  or  pejr- 
tiaent  to  go  into  a  discussion  of  these  con* 
tentioBS,  for  the  patent  reason  that  uadfer  the 
authorities  which  we  have  already  cited  the 
result  must  be  the  same,  whether  suicide  was 
or  was  not  iu  contemplation  of»  or  in  any 
niaw^er  dealt  with,  by  the  parties  48  a  risk 
covered  by  the  policy. 

Counsel  for  plaintiff  rely  upon  the  case  of 
Knights  of  Pythias  v.  Welles  9t3  Va.  605,  25 
S.  £.  891,  as  supporting  their  contention  that 
suicide,  wh^q  shown  to  have  bee*  in  oontem- 
platioB  as  a  risk,  caunot  be  availed  of 'as  a 
dsfen^.  Xn  that  oasa  the  judgment  was  re? 
verae<).  sjnd  the  cause  ramajaded  for  a  new 
trial  upon  a  specific  ground,  napiely,  that  the 
trii^I  court  erred  in  relusing  to  sustain  the 
defendant's  motion  to  strike  out  the  plajua- 
tiff's  evidence  because  there  iras.  a  variance 
between  the  allegations  and  the  proof,  and 
it  la  manifest  from  the  opinion  that  the  ques- 
tion of  public  policy  w^s  not  considered  by 
the  court. 

In  the  brief  of  counsel  for  the  plaintiff  it 
is  said,  that  'in  the  groimds  of  dfifense  filed 
by  the  defendant  in  the  court  below  the  ques- 
tion of  public  policy  iuvplved  in  the  defense 
of  suicide  was  not  raised^  but  as  there  stated 
this  defense  was  rested  upon  the  alleged  agree- 
ment of  the  insured  thpit  [407]  self-destrue- 
tion  was  not  a  risk  assumed,  made  in  the 
original  application,"  This,  is  true,  but  tho 
fact  of  suicidie  was  prpved  and  ths  question  of 
public  policy  wm  necessarily  raised  by  the 
instruction  hereinbefore  set  out  as  well  aa  by 
the  motion  to  set  sside  the  verdict.  Our 
decision  of  thia  case  rests  entirely  upon  the 
considerations  of  public  policy  above  adverted 
to  and  fully  discussed  in  the  foregoing  au^ 
thpr^ties.  These  considerations  have  to  do, 
|iot  with  the  interests  of  the  parties  litigant^ 
but  with  the  public  weal;  and  they  overreach, 
ij^  a  case  shown  by  1)he  record  to  caJU  lor 
their  exercise,  all  mere  formal  ru)es,of  proqe*- 
dure.  They  can  no  more  be  waiye^i  either 
intentionally  or  unintentionally,  by  stipula- 
tions or  defects  in  the  pleadings  than  by  pro- 
visions or  omissions  in-  tlie  contract  in  litiga- 
tion. As  was  said  by  Mr.  Justice  Field,  in 
Oscanyan  v.  Winchester  Bepeating  Arms  Co. 
laa  U.  S.  261,  26  U.  S.  (L.  ed.)  530,  referring 
to  a  case  in  which  a  recovery  was  torbiddsa 
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by  morality  and  public  policy,  '*the  objectton 
to  a  recovery  could  not  be  obviated  or  waived 
by  any  system  of  pleading,  or  even  by  the 
express  stipulation  of-  the  parties.  It  was  one 
which  the  court  itself  was  bound  to  raise  in 
the  interest  of  the  due  administration  of  jus- 
tice." 

If  it  should  be  suggested  (as,  however,  it 
has  not  been )  that  the  plaintiif  relied  on  the 
grounds  of  defense,  and,  feeling  confident  that 
the  construction  of  the  policy  contended  for 
by  defendant  could  not  be  upheld,  introduced 
no  proof  in  rebuttal  of  the  evidence  of  sui- 
cide, the  answer  to  any  such  suggestion  is, 
ftrst,  that  the  proof  of  suicide  in  the  record, 
which  was  not  objected  to,  seems  absolutely 
conclusive;  and,  second,  that  this  cause  will 
be,  as  it  must  be  under  our  practice,  re- 
manded for  a  new  trial.  At  duch  new  trial, 
if  the  plaintiff  shall  be  advised  to  avail  her- 
self of  one,  she  will  have  the  opportunity  of 
combatting  the  claim,  so  well  established  by 
the  evidence  in  the  present  record,  that  the 
insured  while  eane  took  his  own  life. 

[408]  The  policy  in  this  case  was  issued  in 
1905.  There  are  indications  in  the  record 
that  for  some  time  the  insured  had  been  hav^ 
ing  difficulty  in  meeting  the  premiums.  The 
last  premium  falling  due  before  his  death  was 
unpaid,  but  the  evidence  shows  that  he  felt 
assured  that  he  was  entitled  to  a  certain 
number  of  days  of  grace.  It  was  on  the 
night  of  the  last  day  of  grace,  as  he  construed 
his  policy,  that  he  ended  his  life.  We  do 
not  overlook  the  pathetic  and  appealing  as- 
pect which  the  case  assumes  if  we  indulge 
the  natural  presumption  that  he  finally  com- 
mitted the  act  of  self-destruction  in  order  to 
secure  a  provision  for  his  family.  But  the 
very  fact  that  he  probably  took  this  false  view 
of  the  trusteeship  which  he  held  in  his  own 
life,  and  of  his  duty  to  his  family  and  to  th^ 
public,  illustrates  the  importance  of  estab- 
lishing a  known  and  settled  public  policy 
which  will  discourage  this  course  of  conduct 
on  the  part  of  others  who  might  be  similarly 
disposed. 

It  follows  from  what  has  been  said  that 
the  circuit  court  erred  in  refusing  the  in- 
struction above  set  out,  and  in  declining  to 
set  aside  the  verdict  of  the  jury.  The  judg- 
ment coinplained  of  will,  tiierefore,  be  re- 
versed, the  verdict  of  the  jury  set  aside,  and 
the  cause  remanded  for  a  new  trial  to  be  had 
not  in  conflict  with  the  views  expressed  in 
this  opinion.  - 

Reversed. 


HOTE. 

The  reported  case  holds  that  a  recovery  on 
m  life  insurance  policy  when  the  insured 
while  sane  has  committed  suicide  is  so  far 


opposed  to  pnfalie  poitoy  thai  neither  an  i»- 
contestable  cUrase  nor  any  other  iaj^foa^e  ia 
the  policy  is  effective  to  .'pcrnit  such  a  re- 
covery. The  holding  in  the  reported  case  is 
of  course  oppoeed  to  the  cases  lioldtng  that 
an  inconte^able  clause  is  applicable  to  pre* 
elude  a  defense  based  on  a  suicide  clause, 
which,  are  reviewed  in  the  note  to  Kreba  v. 
Philadelphia  Life  Ins.  Co.  reported  ante,  this 
volume,  at  page  1184,- and  the  earlier  notes 
therein  referred  to.  It  is  also  opposed  to  the 
cases  which  hold  that  where  the  policy  is 
silent  as  to  suicide,  death  by  suicide  is  cov- 
ered thereby,  but  is  to  a  considerable  extent 
supported  by  the  cases  which  hold  to  l^e  eon- 
trary  view  on  that  proposition.  See  the  notes 
to  Grand  Legion  v.  Beaty,  8  Ann.  Cas.  160; 
Davis  V.  Supreme  Gonncil,  etc  11  Ann.  Cas. 
777;  and  Supreme  Conclave,  etc*  ▼.  Miles,  84 
Am.  St.  Bep.  528,  541. 

The  decision  in  the  ffepcrted  case  is  rested 
largely  on  the  holding  in  Ritter  v.  Mntual 
L.  Ins.  Co.  169  U.  S.  139,  18  S.  Ct.  300,  42 
U.  S.  (L.  ed.)  693,  quoted  at  some  length 
therein.  In  the  reoent  case  of  Harrington  v. 
Mutual  L.  Ins.  Co.  21  K.  D.  447,  131  N.  W. 
246,  34  L.R«A.(K.S.)  373,  the  conrt,  after 
quoting  from  the  Bitter  case,  said:  ^his 
opinion  was  written  in  1897,  and  it  is  a  suffi- 
cient answer  to  this  dictum  to  say  that  al- 
most all  of  the  insurance  companies  now 
write  policies  where  the  possibility  of  self- 
destruction  while  sane  is  clearly  taken  into 
account,  and  is  among  the  risks  assumed; 
some  companies  making  a  time  limit  and 
others  not.  Many  states  have  statutes  simi- 
lar to  our  section  6064.  It  is  no  defense  to 
say  that  life  insurance  imports  a  mutual 
agreement,  whereby  the  assured  is  to  do  all 
in  his  power  to  prevent  liability.  The  com- 
pany knew  that,  so  far  as  the  agreement  with 
the  Insured  Was  concerned,  and  so  far  as 
their  risks  assumed  were  concerned,  he  was 
at  liberty  to  commit  suicide  while  sane  at 
any  time  after  the  period  of  limitation  fixed 
by  the  contract.  The  morality  of  the  fact  is 
not  involved  in  this  case.  Tlie  insured,  by 
his  self-destruction,  has  put  himself  beyond 
the  realm  of  human  law,  and  the  morality 
of  his  act  will  be  judged  by  a  different  court." 

As  was  said  in  the  case  <]uoted  in  the  pre- 
ceding paragraph,  in  some  jurisdictions  stat- 
utes provide  that  recoveiry  may  be  had  on  a 
life  insurance  policy  notwithstanding  the  stii- 
cide  of  the  insured  and  forbid  any  limitation 
of  liability  in  such  a  case,  ^liatever  view 
may  be  taken  of  the  policy  of  permitting  audi 
a  recovery  it  is  clear  that  it  is  competent  for 
the  legislature  so  to  provide.  In  Whitfield 
V.  iGtna  L.  Ins.  Co.  205-  U.  S.  480,  27  8.  Ct. 
578,  51  U.  S.  (L.  ed.)  895,  it  was  said: 
""That  the  statute  is  a  legitimate  «xertilon  of 
power  by  the  state  cannot  be  successfully  dis- 
puted.   Indeed,  the  contrary  is  not  asserted 
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in  this  case,  althoagh  it  is  suggested  that  tlie 
statute  'seenungly  encourages  suicide  and  of- 
fers a  bounty  therefor,  payable,  not  out  of 
the  public  funds  of  the  state^  hut  out  of  the 
f  imds  of  insurance  companies.'  There  is  some 
foundation  for  this  suggesUbn  is  a  former 
decision  of  this  court,  in  which  it  was  held 
that  public  poHcy;  even  in  the  absence  of  a 
prohibitory  statute,  forbade  a  recovery  upon 
a  life  policy,  silent  as  to  suicide,,  where  the 
insured,  when  in  sound  mind,  wilfully  and 
deliberately  took  his  own  life.  Ritter  v.  Mu- 
tual L.  Ins.  0>.  169  U.  S.  139,  164  [18  S.  Ct. 
300,  42  U.  S.  (L.  ed.)  -698].  But  the  deter- 
mination of  the  present  case  depends  upon 
other  considerations  than  thove  involved  in 
the  Ritter  case.  An  insurance  company  is 
not  bound  to  make  a  ccmtraet  which  is  at- 
tended by  the  results  indicated  by  the  statute 
in  question.  If  it  does  business  at  all  in  the 
starte,  it  must  do  so  subject  to  such  valid  reg- 
ulations as  the  state  may  choose  to  adopt. 
Even  if  the  statute  in  queslien  couM  be  fairly 
T^arded  by  the  court  as  inconsistent  with 
public  policy  or  sound  morality,  it  cannot  for 
thart  reason  alone  be  disregarded;  for,  it  is 
th^  province  of  the  staie,  by  its  legislature, 
to  ado{>t  such  a  policy  as  it  deems  best,  pro- 
vided- it  does  not,  in  so  doing,  come  into  con- 
flict with  the  constitution  of  the  state  or  the 
Constitution  of  the  United  States.  Theire  is 
no  such  conflict  here.  The  legislative  will^ 
within  the  limits  stated,  must  be  respected, 
if  all'  thai  can  be  said  is  that,  in  the  opinion 
of  the  court,  the  statute  expressing  that  will 
is-  unwise  from  the  standpoint  of  the  public 
interests." 

In  Head  Camp  Woodmen  of  World  v.  Sloss, 
40  Colo.  177,  IIB  Pae.  49,  31  L.R.A.(N.8.) 
831,  the  court  said:  ^'By  this  statute  the 
state,  through  the  proper  authority,  has  de« 
dared  it  to  be  against  public  policy  to  per- 
mit insurance  companies  to  contract  against 
the  payment  of  their  policies,  in  the  event 
of  loss,  because  the  insured  came  to  his  death 
by  suicide.  The  contract  in  suit  was  made 
subsequent  to  the  passage  of  this  act,  and 
upon  full  notice  as  to  the  policy  of  the  state 
in  that  behalf.  The  propriety  and  wisdom 
of  the  enactment  was  for  the  legislature 
alone,  and  is  not  properly  for  consideration 
or  review  here." 

So  in  Modem  Brotherhood  of  America  t. 
Lock,  22  Colo.  App.  409,  125  Pac.  56G,  it  was 
saidf  **The  statute  of  1903  not  only  made 
void  and  of  no  effect  that  portion  of  the. 
policy  or  agreement  relative  to  death  by  sui- 
cide, thereby  leaving  the  Contract  silent  on 
that  subject,  but  in  legal  contemplation  the 
inhibition  of  the  statute  was  substituted  for 
the  void  clause  and  became  an  affirmative 
covenant,  binding  upon  the  parties,  that  as  to 
that  policy  suicide  could  never  be  made  a 
defense.     .    '•     •    And  it  is  clear  that  sudi 


contract,  with  the  statute  so  rea4  into  it»  is 
not  against  sound  inoralf,  public  f oUcy,  jus- 
tice or  right." 
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NATHAN  XlITSSELIi  E^T  AIi. 

New  Jersey  Court  of  Errors  and  Appeals — 
November  15,  19X5, 
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Actio  AS  —  Parties  —  NonezisteAoe   of 
Plaintiff  as  Defense. 

Upon  judgment  for  defendant  on  his  plea 
in  abatement  that  there  was  no:  such  person 
as  the  alleged  plaintiff  in  the  suit,  the  proper 
judgment  is  to  quash  the  writ. 

[See  note  at  end  of  this  case.] 

Same. 

The  defense  that  the  plaintiff  is  a  fictitious 
person  attacks  the  capacity  of  the  plaintiff 
to  commence  pr  continue  the  suit,  and  is 
properly  the  subject  of  a  plea  in  abatement. 

[See  note  at  end  of  this  case.] 


As  there  are  no  formal  pleadings  in  the 
district  courts,  a  defense  that  the  plaintiff' 
is  a  fictitious  person  may,  in  the  absence  of 
statute   providing   otherwise,   be   raised   ore 
tenuB. 

[See  note  at  end  of  this  case.] 

Same.  ■ 

.  In  a  suit  for  rent  where  the  defendant  in 
lus  specification,  of  deienses  set  up  that  there 
wad  no  such  person  as  the  alleged  plaintiff 
in  the  suit,  the  evidence  is  held  not  to  jus- 
tify a  finding  tha;t  the  plaintiff  was  a  ficti- 
tious person. 

[See  note  at  enrf  of  this  case.! 

Same. 

The  burden  of  establishing  the  truth  of  a 
plea  in  abatement  that  the  plaintiff  was  a 
fictitious  person  is  upon  the  defendant. 

[See  note  at  end  of  this  case.] 

Appeal  from  Supr^ne  Court. 

Action  by  .Ida  Baldauf,  plaintiff,  against 
Nathan  Russell,  a  corporation,  et  al.,  de- 
fendants. Judgnca^nt  for  deiendante.  Plain- 
tiff appeals.  The  facts  are  sliated  in  the 
opinion.     REVBBSBa>.- 

Sarrff  B,  Broohhursi  for  appellant. 
Barrett  d  Barrett  for  respondents. 

[304]  Kalisch,  J.-^Ida  Baldaul  brought 
her  action  in  the  East  Orange  District  Court 
against  Nathan  Russell,  a  oorporation,  aad 
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Alice   M.   Tiielcer   to   recoTer  $316   for  roKt 
claimed,  t^  be  due  her  from  them. 

The  plaintiff  demanded  of  the  delendant^ 
a  specification  of  defences  which  was  complied 
with  and  among  other  matters  set  up  by  the 
defendants  in  their  tfpecifieation  was  the  fol- 
lowing: "Tliat  there  is  no  such  person  as 
Ida  Baldauf,  the  alleged  plaintiff  in  this 
suit." 

From  the  state  of  the  case,  supplemented  ' 
by  certi^ed  facts  found  by  the  trial  judge  and 
returned  by  him  ih  pursuance  to  the  command 
of  a  rule  issued  out  of  the  Supreme  Court, 
it  appears  that  the  trial  judge  gave  judgment 
for  the  defendants  upon  a  finding  by  him  that 
Ida  Baldauf  was  a  fictitious  person. 

Upon-  an  appeal  from  this  jbd^ent  to  the 
Supreme  Court  that  court  affirmed  the  action 
of  the  trial  judge  ii^  finding  that  the  plaintiff, 
Ida  Baldauf,  was  a  fictitious  person,  but  held 
that  the  judgment  was  not  correct  in  form, 
and  that  the  proper  practice  was  to  quash  the 
writ  and  ordered  that  «  judgment  to  that 
effect  be  entered  and  that  the  judgmient  as 
modified  be  affifmed. 

The  appellant  now  appeals  to  this  court. 

The  judgment  was  properly  reformed  and 
in  accordance  with  settled'  practice. 

In  1  Tidd  Tt.  642,  the  practice  is  laid  down 
to  be  as  follows:  "The  judgment  for  defend- 
ant, on  a  plea  in  abatement,  whether  it  be 
on  an  issue  in  fact  or  in  law  is  that  th«  writ 
or  bill  be  quashed." 

2  Arch.  Pr.  4  contains  this  declaration: 
"Judgment  for  the  defendant,  in  all  cases, 
whether  upon  verdict,  demurrer  or  ntUtiel 
record,  is,  that  the  writ  or  bill  be  qua«hed; 
Glib.  C.  B.  52 ;  unless  where  the  matter  i^ead* 
ed  in  a^atenvent  Is  some  temporary  disability, 
such  as  excommunication,  infancy,  ftc.,  in 
which  case  the  JAidgment  is,  that  the  plaint 
remain  without  day  until,"  &c.  See  also 
form  in  1  Went.  PI.  50. 

[305]  A  defence  thai  the  plaintiff  is  a 
fictitious  person  attacks  the  ability  of  tha 
plaintiff  of  being  capable  of  commencing  or 
continuing  his  suit  by  denying  his  existence, 
and  is  properly  the  sul^jeot  of  a  plea  in  abate- 
ment. .1  Chit.  PI.  447;  1  Went  PI.  W. 

Since  there  are  no  formal  pleadings  in  the 
District  Courts,  a  defence  of  the  nature  of 
the  one  in  question  may  be  raised  ore  tenua. 
Thifl  is  the  legally  sanctioned  eourse  of  pro- 
ceeding in  the  courts  for  the  trial  of  small 
causes.  Smith  v.  Van  Houten,  9  N.  J.  L. 
381.  Ita  the  absence  of  any  statute  providing 
otherwise  the  same  practice  obtains  in  the 
District  Courts. 

In  the  present  cade,  however,  the  ihoapacfty 
of  the  plarkitlff  ta  sue  was  raised  in  the  de- 
fendants' specification  of  defences. 

The  fundamental  attack  upon  <ihe  fudg- 
memt  ifnder  review  is  that  there  was  no 
evidenoe  before  the  trial  judge  whiah  in  law 
justified  him  in  finding  that  the  plaintiff  was 


a  fictUioua  peraon  and  tliat  therefore  the 
Supreme  Goart  erred-,  in  affirming  the  jad^ 
mfint. 

Upon  tte  iaeue  raieed  1^  the  defendante 
denying  the  cfldstenee  ef  the  plaintiff,  the  trial 
judge  certified  thai  the  tax  eoUector  of  the 
town  of  Bloontfieid  testified  that  at  the  tax 
sale  of  the  property  to  the  plaintiff,  a  young 
man  repreaenting  himeelf  to  foe  the  plaintiff's 
agent  would  not  give  her  addrces;  that  the 
defendants  denied  the  eustenee  oi  the  plain- 
tiff; that  Adolf  li.  JBngelke  ttettfied  that 
he  repreiented  Harry .  B.  Bre«ekhiirfet^  the 
plaintiff's  attorney  of  recdrd,  that- he  did  not 
know  nor  had  he  ever  eeen  the  plaintiff  and 
did  not  know  wliere j^e  lived;  that  one  An- 
tasio  testified  that  he  had  twioe  eeen  the 
plaintiff;  that  he  believed  she  lived  in  Brook- 
lyn, bnt  did  not  kaoi^  her  addresa;  tJlat 
after  the  cross-examihaiion  of  the  witnesoy 
the  court  deemed  hie  teedmony  anw^rthy  of 
belief;  that  the  eourt  not  being  satiafied  that 
there  was  any  siaeh  p^raDn  ae  Ida  Baldauf 
adjourned  the  triai  of  the  aetion  for  oae  we^ 
to  May  Idth,  1914,  and  inetrueted  Mr.  Engelfce 
that  the  plaintiff  he  produced  in-  oourt  on 
that  day,  and  that  at  the  requeet  of  Mr. 
Broekhuret  on  May  I9th,  he  further  ad- 
journed the  trial  of  the  caae  untU  May  ^th» 
aad  wrote  to  [306]  him  on  May  EOth  that 
the  piaintiff  should  be  produced  m  oeurt  on 
M!ay  26th;  that  Mr.  Broekhnrst  wrote  to 
both  the  eourt  andr  the  attorni^tf  ol  the  de- 
fendants that  he  woutd  not  eomply  with 
the  court's  request  and  that  he  would  rely 
on  the  plaintiff's  proof  in  the  ease,  for  n 
judgment  in  her  favor  upon  the  merits^  pro- 
vided that  tha  eourt  found  that  the  proof 
warranted  it}  tiiat  on  the  90th  day  of  May,. 
neither  the  plaiitflHff  nor  her  attornt^  appeared 
in  court,  and  there  being  up  aatiefaetory  proof 
of  the  exitftenoe  of  the  plaintiff,  that  he 
found  aa  a  fact  that  there  was  no  such  per- 
son as  Ida  Baldaul  and  gave  jud^^ent  for 
the  defendants, 

From  this  certificate  of  facts,  which  waa 
made  the  basis  of  the  finding  of  the  trial 
judge,  it  appears  that  he  adjudged  that  the 
harden  of  ec^hli^hing  that  the  plaintiff  waa 
not  a  fictitioua  person  was  upon  the  plain- 
tiff. 

This  was  an  erroneous  conception  of  the 
legal  rule  apipertainiag  to  a  defence  of  the 
character  interposed. 

The  harden  of  estafaliBhing  the  troth  of  & 
plea  Im  abatement  is  upon  the  defendant.  1 
Cyc.  134;  1  Encyd.  Bv.  15;  4  PhiL  Ev.  129. 

Viewing  the  faets  certified  to  by  the  trial 
judge  in  the  most  favorable  light  to  the 
defendants,  there  ia  manifestly  aa  utter  ab- 
aence  of  any  proof  that  tiUe  plaintiff  waa  not 
in  exiateaeQi 

T^ie  testimony  of  the  witness  Aj^taaio  that 
he  had  twice  eeen  th^  plaintiff  was  at  leaat 
some   proof   that   she   was   not   a   fictitioua 
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p«r90tt.  It  .ia  true  thai  the  tcial  Judga  eer« 
tifies  that  after  tbe  croea-exiiiiiiMiioii  ^1  the 
witoeii^  he  oonclnded  that  hU  teatimooy  waa 
oaworthy  of  belief.  BiU  the  teetinosj  of 
a  competent  witaees  oannot  be  ci^ricioualj 
rejected.  There  must  appear  Bome  good  rea^ 
eon  for  such  action,  aa>  for  esxampley  that  hia 
atorj  was  inherently  improbable^  or  that  it 
was  contradicted  by  stMne  other  testitooiij, 
or  by  tome  panoi'en  laot  or  curcumetance^  or 
by  testimony  impeaehin^  hit  truth  and  ver* 
aeity. 

Even  though  the  trial  judge  had  profierly 
rejected  Anatafeie'e  teattmooy,  its  oaJy  effeet 
waa  to  leave  the  eaae  barren  ofalij  teati-* 
raony  on  the  defendant'e  alli^gflktion  ''that 
there  waa  no  iueh  person  as  Ida  Baldaul." 
'  [307]  This  being  the  aituartion.  it  waa  maai* 
feat. error  Hr^  the  trial  judge  to. find,  as  a 
fact,  thSrt  acsueb  plaiatii^  wias  eixieteat. 

The  trial  judge  lent  importance  to  the 
£aH  that  the  plaintiff 'a  i  attorney  refuaed  to 
produce. the  plaintiff > in. court  whmi  ordered 
to.  do  so.  Tkdti  refusal  did  not. warrant  any 
inlerenae  that  the  plaintiff  .was  BOUrexiateBt* 
It  waa  a  -oicoumstanee  of  no  probaAive  value 
whatener.  The  pkuntiff  ^  waa*  not  legally 
bound  to  appear  and  proseoute  her  casa  fihe 
had  the  ri^ht  te  fvoseeute  her  case  by  her 
attorney,  and  to  Jwoduce  auch  witnesaea  aa 
were  deemed  aeeeBsary  to  cstaAtlish  heto  cause 
of  action. 

It  is  a  strikingly  aoinel  proposition  that  a 
court  may  order >a  plaintiff  to  appear  hi 
court,  no  matter  in  what  part  of  the  world 
auch  plaintiff  may  he  in  or  what  the  cause 
of  absence  may  be^  and  that  a  failure  or 
refusal  to  appear  will  juatify  an  inlerence 
that-  such  plaintiff  ia  AetiAiooe. 

It  is  a  matter  of  daily  •pradiice  of  eases 
tieiag  prosecuted  in  the  I^atrtct  Courts  and 
courta  for  the  trial  of  small  causea,  in;  the 
ahseaee  of  the  ylaJntiffa,  and  it  baa  never 
been  sugfeeted  that  tha  mere,  failure  of  a 
plaiatiff  to  appear  ean  be  regarded  ias  a  suf* 
fioient.basia  td  dMUengie  hia  existence. 

From  the  eochibUa  introduced'  in  evidence  It 
appears  that  the  plaintiff's  attorney  notiJl«i 
Uie  defendants^  attorney  of  the  residence  of 
tke  plaintiff  in  Brooklyn,  giving  street  and 
number.  It  was  open  to  the  defendants  if 
they  dtailenged  the  plaintiff's  existence  ta 
have  taken  her  teatimoby  or  that  of  hep 
attorney  de  befi0  eear^  under  the  Evidenea  act. 

There  being  no  evidence  belore  the  trial 
jiidge  that  the  plaintiff  was  a  fictitious  per- 
8ea»  there  was  no.  baaia  to  hia  finding  that 
^e  wae. 

The  jttdgB»ent  of  the  Supreme  Court  affirm* 
lag  the  judgment  of  the  Dtatriot  Court  will 
be  reversed. 

For  affirmance  t     None. 

For  reversal:     The  Chancellor,  Chief  Jua- 
Garrison,    Sways^    Parker,  .Mlntam* 


Kalischy  Vredenbnrgh>  White»  Terhune,  Hep- 
peaheimer^  ,WilUamfl»  Taylor^  JJ^*rl3. 


VOT£. 

Koaezistenee  of  Plaintiff  (Hot  Corpo- 
ration) aa  Befense  to  Action. 

In  General,  1193. 

Method  of  Eaising  Objectkm,  llt>5. 

Burden  of  Proof,  1106. 

Effect  of  Failure  of  Plaintiff  to  Appear,  1196. 

Amendment  uf  Pleading,  1196. 


Mm  OenerM.  - 

While  the  partiee  to  aa  aptiop  may.  be 
either  natural-  er  artificial*  th^.  must  be  real 
and  not  fictitious^  1&  Am.  ft.  £i|g.  ipnc  PI. 
4  Pr4  476.  Henee^  the  nonexistence  ol  a 
natural  peraon  named  aatbe  |)ai:t^  plaintiff 
in  aa  aetioa  has.. been  held  to  be  the  proper 
subject  of  a  plea  impugnipof  the  fight  to 
bring  or  continue  the  suit.  Aaderson  y 
Brumby,  119  Ga.  644,  42  &  £.  77;  Tbe  Ken* 
tueky  7.  Hine,  1  G.  Greene  (la*^  379;  The 
Pembinaw  v^.  Wilson*  U  la.  479;  Doe  v, 
Pmfield,  19  Jiehaa.  <K.  Y.)  308;  Campbell 
V.  Galbreath,  6  Watta  (Fa.)  4^3.  Aad  aee 
the  reported  eaee»  See  alaa  Qgi^H>y  v«  Walr 
lace,  2  HaU  (N.  Y.^  6S3. 

In  Andenson.v.  Brumby,  115  Ga.  444^  43 
Bi  £.  77,  in  hohUng  that  the  mayor  ol  a 
city  did  not  have  the  power  to  institute  an 
atftioA  on  a  bond  wbich  faUed  to  conform  to 
the  statutory  requirementsi  it  waa  99id,i 
"Thia  court  is  fully  committed  to  the  prof>o- 
sition  that  no  Buitcaa  be  lawfully  ppesecuted 
save  in  the  tame  of  a  plaintiff  having  a  legal 
entity  either  aa  a  aatural  or  ae  an  artificial 
person."  . 

In  Tht  Kentucky,  v.  Hlne»  1  G«  Gveene 
(la.).  87 9>  it  appeared  that  the  proceedings 
were  aommeaiied  uadet  **an  aat  to  proride 
lor  tha  eolleotilm .  ol  demands  against  boats 
and  Teasels;"  the  ifweutiath^aecttoii  of.  which 
provided  that,  in  all  cases  arising  undea  the 
act,  *'if  judgmeat  shall. hate  been  rendered 
in  favor  of  the.  plaintiff  the  master,  owner, 
agents  or  consignee  of  the  hos^  or  veasel»  or 
other  pesaon  .intereatadt  may  appeal  from  the 
judgment  -by  giving  •bond  and  aecurity  in 
double  Hhe  amount-  eued'  for;  or  aue  out  a 
nit  of  ertsor^  aa  if  ti^y  or  either  of  them 
had  been  auad.?  The. court  heht  that  the 
aet  aulhori^ed  any  plaiatiff  to  imrtitute  suit 
against  any  boat  or  vessel  by  aame,  but  did 
not  authoriae  any  boat  dr  vessel  by  tta  name 
to  proceed  as  plaintiff  in  any  tBMt,  or  to 
sue  oat  any  procesa.  Heace  it  dismiased  a 
writ  of  error  sued  out  in  the  nfeuna  oi  the 
Btsami)oat  Keataolqp^  which  did  'not  show  by. 
\^oae  complaint  or  on  whose  reaponsihili<7« 
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it  was  isflued,  as  not  appearing  to  have  been 
brought  by  any  party  authorized  under  the 
statute.  See  also  the  Pembinaw  v.  Wilson, 
11  la.  479,  whereip  the  court  said:  "The 
note  sued  on  was  given  by  the  defendant  to 
the  'S.  B.  Pembinaw  and  owners/  and  the 
suit  was  brought  in  the  name  of  the  Steam- 
boat Pembinaw  and  owners,  without  any  al- 
legation in  the  petition  that  plaintiff  was  a 
partnership  or  corporation  doing  buainess  un- 
der that  name  and  style.  .  .  .  There  is 
a  special  provision  of  our  statute  under  which 
suits  may  be  brought  against  boats  by  their 
name  when  a  lien  is  sought  to  be  enforced; 
but  there  is  no  special  authority  given  under 
which  a  boat  or  the  owners 'thereof  may  sue 
in  the  name. of  such  boat.  Civil  actions  are 
required  to  be  brought  in  the  nanies  of  the 
real  parties  in  interest.  Section  1676,  Code 
of  1851.  'Pembinaw  and  Owners'  is  not  al^ 
leged  to  be  a  corporation  or  partnership^  and 
is  not  a  part^  within  the  meaning  of  this 
flection.  .  .  .  We  cannot  think  ^at  the 
legislature  intended  by  the  enactment  of  this 
section  to  provide  that  a  suit  could  be  brought 
in  the  name  of  a  steamboat,  hotel,  toUgate  or 
racehorse,  although  each  may  have  a  name 
and  may  be  made  the  payee  of  a  note.  Suits 
must  be  brought  in  the  name  of  the  real 
parties  in  interest;  and  'name,'  as  here 
used,  does  not  refer  to  something  inanimate, 
or  having  no  legal  existence  but  to  something 
that  ean  sue  or  be  sued,  as  persons,  or  cor- 
porations, and  that,  as  such,  can  have  an 
interest  in  a  suH." 

There  are  a  number  of  cases  wherein  the 
court  has  impliedly  held  that  the  lack  of 
a  real,  natural  plaintiff  was  a  bar  to  the 
proceeding.  But  it  should  be  noted  that 
those  holdings  are  merely  dicta,  iiiasmuch  as 
it  appeared  in  each  case  that  the  plaintiff 
was  a  corporation  or  an  unincorporated  as- 
sociation iind  had  failed  to  plead  its  incor- 
poration or  authority  to  sue  in  its  common 
or  business  name.  Thus  it  has  been  said 
that  in  every  suit  brought  there  must  be  a 
real  plaintiff,  but  that  th^  plaintiff  may  be 
a  natural  or  an  artificial  person,  such  as  a 
partnersliip;  and  that  if  the  suit  is  brought 
in  a  name  which  is  not  that  of  a  natural 
person,  or  of  a  corporation,  ■  or  of  a  partner- 
ship, it  is  a  mere  nullity.  New  York  Mut. 
L.  Ins.  Co.  V.  Inman  Park  Presbyterian 
Churchj  111  Ga.  677,  36  S.  E.  880;  wWern, 
etc.  R.  Co.  V.  Dalton  Marble  Works,  'l22 
Ga.  774,  50  S.  E.  978;  Haynes  v.  Armour 
Fertilieer  Works,  146  Ga.  832,  2  S.  E.  €48; 
Collins  V.  Armour  Fertiliser  Works,  18  Ga. 
App.  533,  89  S.  B.  1054;  St.  Mark's  Metho- 
dist Church  V.  Georgia  Power  Co.  19  Ga. 
App.  633,  91  S.  E.  1047;  Mexican  Mill  v. 
Yellow  Jacket,  eta  Min.  Co.  4  Nev.  :40,  97 
Am.  Dee.  610.  See  also  Thurmond  v.  Cedar 
Spring  Baptist  Churoh,  110  Ga.  816,  36  8. 


E.  221;  Hill  V.  ArmoiUr  FertUifler  Worka»  14 
Ga.  App.  106>  80  8.  £.  294. 

Hence,  in  pursuance  of  the  holding  that 
where  an  action  has  been  instituted  1^  one 
not  having  a  legal  entity,  and  so  not  having 
capacity  to  sue,  the  proceeding  is  a  mere 
nullity,  it  has  been  held  that  there  can  be 
no  amendment,  as  theve  is  nothing  to  amend 
by.  New  York  Mut.  L.  Ins.  Co.  v.  Inman 
Park  Presbyterian  Church,  111  Ga.  677,  36 
S.  E.  880;  Western,  etc.  R.  Co.  v.  .Dalton 
Marble  Works,  122  Ga.  774,  50  S.  E.  978; 
St.  Mark's  Methodist  Church  v.  Georgia  Pow- 
er Co.  19  Ga«  App.  633,  91  S.  £.  1047 ;  Mexi* 
can  Mill  v.  YeUow  Jacket,  etc.  Min.  Co.  4 
Nev.  40,  97  Am.  Deo.  510.  See  also  Hill  v. 
Armour  Fertilizer  Works,  14  Ga.  App.  106, 
80  S.  £.  294.  Compare  Roberts  v.  Tift,  136 
Ga.  901,  72  S.  E.  234,  set  out  at  length 
infra  in  the  subdivision  AmendmmU  of  Plead' 
ing: 

In  Western,  etc.  R.  Co.  v.  Dalton  MarUe 
Works,  122  Ga.  774,  50  S.  E.  978,  the  court 
said :  *'The  name  'Dalton  Marble  Works'  can- 
not be  fairly  said  to  import  a  corporation 
or  a  partnership,  without  further  deecriptioin 
of  its  legal  entity.  Even  if  it  is  probable 
that  tlie  court  might  have  construed  this 
name  as  one  that  imports  a  corporation  or 
a  partnership,  the  amen4meQt  offered  and 
allowed  by  the  court  negatives  soeh  a  ood* 
struction,  for  the  reason  that  the  amendment, 
which  was  simply  'Dalton  Marble  Works,  U. 
P.  Colvard,  proprietor,'  elearly  shows,  if  it 
be  true,  that  the  'Dalton  Marble  Works'  was 
neither  a  partnership  nor  a  corporation,  but 
merely  the  name  of  Colvard 's  property.  The 
'Dalton  Marble  Works'  then,  being  neither 
a  natural  person,  a  corporation,  nor  a  part- 
nership, could  not  legally  institute  an  action ; 
or,  in  other  words,  there  was  no  plaintiff 
to  the  action,  and,  there  •being  none,  the 
suit  was  a  mere  nullity,  and  <sould  not  be 
amended  by  inserting  the  name  of  Colvard 
as  proprietor,  there  being  nothing  to  amend 
by.''  To  the  same  effect  see  Hill  v.  Afmour 
Fertili2er  Woiics,  14  Ga.  App.  106,  80  8.  £. 
294. 

In  Mexican  Mill  v.  Yellow  Jacket,  etc. 
Min.  Co.  4  Nev.  40,  07  Am.  Dec.  510,  it 
appeared  that  the  proceedings  originated  with 
a  complaint  in  which  the  plaintiffs  were 
styled  "The  plaintiffs^i  the  proprietors  of  the 
M^Liean  Mill,  a  copartnership  doing  busi- 
ness in  that  name  in  the  county  of  Ormeby, 
State  of  Nevada."  The  oourt  said:  **The 
very  first  step  towards  the  •commencement 
of  a  civil  action  or  proceeding  is  the  filing 
of  a  complaint,  in  wfaieh*  It  is  indispensable 
that  there  be  shown  a  plaintiff  and  a  defend- 
ant, and  without  which  it  is  an  absolute 
nullity,  and  renders  void  all  subsequent  pro- 
ceedings had  under  it.  In  this  instance  no 
person,   natcnral   or  .arciftcfal,-is  named 
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plaintiff;  and  if  an  aMnendmcBt  were  allowed 
to  supply  the  omiision  tiie  effect  of  suoli 
amendLoKnt  would  neoesaarify  be  to  make  a 
plaintiff  where  there  was  none  sueh  at  the 
inception  ol  the  action.  The  section  juft 
gooted  eetaiUishee  a^  exceedingly  liberal  rale 
respecting  amendments,  yet  there  is  nothing 
in  its  termfi  which  would  authorize  an  anwnd- 
ment  of  the  character  suggested  by  the  record 
before  us.  As  there  is  no  plaintiff  in  this 
ease,  there  was.  no  action  in  the  court  below 
and  notliing  to  amend.  So,  too,  there  being 
no  appellant  in  this  courts  there  ia  really 
no  appeal  to  be  heard  or  determined." 

In  St.  Mark's  Methodist  Church  t.  Georgia 
Power  Co.  19  Ga.  App.  633,  %l  S.  E.  1047, 
it  was  held  that  it  followed  from  the  refusal 
of  the  trial  court  to  alloa'  an  amendment  to 
the  effect  that  St.  Mark's  Methodist  Church 
^'is  not  a  corporation  and  has  never  in  any 
way  been  authorized  to  sue  in  its  own  name^" 
that  the  suit  wtae  a  nullity.-  And  so  the  court 
held  thai  the  statute  (.Civ.  Code  191Q,  f 
6^89)  providing  "and  when  it  becomes  neces- 
sary for  the  purpose  of  enforcing  the  rights 
of  suieh  plaintiff,  he  may  amend  by  substitut- 
ing the  aamitf  of  another  person  in  his  stead* 
suing  for  his  use,''  was  inapplicable  since 
the  right  given  by  the  statute  existed  only 
where  the  eixit- was -brought  in  t^e^.name  oi 
a  real  plaintiff  and  not  where  it  was  not 
brought  in  the  name  of  ^ny  natural  or  arti- 
ficial person. 

Method  of  UaiMng  Objection* 

In  the  only  cases  passing  directly  on  the 
questioti  of  the  nonexistence  of  a  plaintiff  per- 
son as  a  defense  to  thd  a(?tiOn,  it  has  been  held 
that  where  an  action  is  commenced  In  the 
name  of  A  ffetitious  natural  person,  the  defend- 
ant may  plead 'in  abatement  fhat  there  liev^t 
was  any  such'  person  in  rerum  natura.  Doe 
V.  Penfleld,  19  Johns.  (N.  Y.)  808  •  Campbell 
■r.  Galbreath,  5  Watts  (Pa.)  428.  And  see 
the  repdried  case. 

'  Thus  itf  has  been  leld  that  !n  an  action  for 
ejectment,  instituted  in  the  name  of  a  ffeti* 
tious  plaintiff,  the  defendant  might  plead  in 
abatemeiit  thkt  there  tiever-  was  Wny  such 
peraeti.  Campbell  y.  Galtreath,.  5  WatU 
■<Pa.).   42a.      .  t .....     . 

In  the.  nepovted  .case,.  a»  ^^tion  for  rent,  it 
ia  iheld  that  a  defence  thai  .the  plaintiff 
ifl  a  fictAtiouA  person  attacks  the  ability  of 
tlM  -  plaintiff  to  eommev^ee  ,  or  co^tix^ue  his 
eaiit  \if  denying  his  exlatenee^  and  is  foroperly 
the  subject  <if  a  plea  in  .abatement. . 

In  Dae  T.  Peafield^  19  Johns,  (k!  Y.)  308, 
it:  waa-  held  that  ihe  defendant  might  plead 
in  abateilient  that. the  plaintiff  was  not  a  real 
person  in  an  action- to  recover  costs  adjudged 
againit  the  defendant  in  an  fiction  pf  eject- 
ment i&  the  name  of*  a  fictitious  person 
brought  in  a  foreign  jurisdiction. 
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There  are  also  dicta  to  the  effect  that  the 
defendant's  proper  plea  is  one  in  abatement. 
Thus,  in   Leader  Printing  Co.  v.  Lowry,  9 
Okla.  89,  59  Pac.  242,  the  court  Bald:     "We 
think  the  correct  rule  is  that,  when  a  suit 
is  commenced   under  a   fictitious   name,   no 
matter  what  that  name  may  be,  it  will  be 
presuro,ed  in  law  that  the  plaintiff  is  legally 
qualified  to  maintain  it,  until  the  contrary 
is  made  to  appear;  and,  unless  the  petition 
shows  upon  its  face  that  a  plaintiff  has  no 
legal  capacity  to  sue,  the  objection  must  be 
raised  by  a  special  plea  in  the  nature  of  a 
plea  in  abatement."     And  in  Boston  Type, 
etc.  Foundry  v.  Spooner,  5  V^t.  93,   it  was 
said:     ''It  would  seem  from  the  principles 
on   which   pleas  in   abatement  are   founded, 
that  the  defense  relied  on  by  the  defendant 
could  only  be  taken  advantage  of  by  a  plea 
in  abatement,  as  it  merely  denies  that  there 
is  any  right  in  those  claiming  to  prosecute, 
or   that   there    is   any    such    pers(m   as   the 
plaintiff;    leaving    the    contract    to    be    en- 
forced by  thoae  from  whom  the  consideration 
proceeded.     The  authorities,  however,   show 
that  it   is  a  proper  subject  for  a  plea  in 
abatement  or  bar.    That  there  may  be  a  plea 
in  abatement,  to  the  disability  of  a  plaintiff, 
denying    his   existence,    showing   that    there 
is  no  such  person  in  rerum  natura,  as  that 
at  the  commencement  of  the  suit  he  was  a 
fictitious  person,  is  recognized  in  1  Com.  Dig. 
tit.  Abatement  E.  16;  1  Chitty  Pleadings  435- 
6;  Guild  V.  Kicbardson,  6  Pick.  (Mass.)  370; 
Doe    V.    Penfield,    19    Johns.    (N.    Y.)    308. 
That  the  same  matter  may  be  plead  in  bar, 
we  find  in  Bro,  Abr.  Misnomer,  93,  as  quoted 
in  the  case  of  Stafford  v.  Bolton,   1  B.  & 
P.    (Eng.)    40,   44.     These    authorities   are 
decisive   in   favor   of   the  present  plea   and 
against  the  position  assumed  by  the  counsel 
for   the   plaintiff,   vis.,    that   the   defendant 
could  only  avail  himself  of  this  defense  by 
plea  in  bar,  unless  a  different  rule  should  pre- 
vail when  a  suit  is  brought  by  a  corporation, 
although  there  is  \iolhing  In  tike  declaration 
in  this  case  from  which  we  can  directly, in- 
fer that  the  plaintiffs  were  suing  as  a  cor^ 
poration.     That, there  is  no  difference  how- 
ever in  this  respect  m^y  be   learned  from 
Bro.  Abr.  4  the  case  from  B.  &  P.  before 
mentioned  where  a|S  it  respects  this. plea  in 
abatement,  viz^  that  there  la  no.  such  person 
in  rerum  natura  or  xto  such  body  politic,  both 
corporations  .and  natural  persons  are  consid- 
ered ae  equally  entitled  to  the  benefits  of  the 
s^me," 

However)  there  ia.also  a  dictum  to  the 
effect  that  the  defense  that  the  plaintiff  is  not 
a  real  person  may  be  pleaded  in  bar.  Thus, 
it  haa  been  said:  ''In  an  action  by  a  corpora- 
tion or  natural  person}  misnomer  of  the  one 
or  the  other  goes  only  to  the  writ,  but  to 
say  that  there  is  no  such  person  in  reriun 
natura,  or  no  such  body  politic,  this  is  in 
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htLT;  for  if  li%  is  misnamed  he  can  have  a  new 
writ  by  the  right  name,  but  if  there  be  no 
snch  body  politi<J,  or  no  such  person,  then  he 
•cannot  have  the  action."  Year  Book,  22  Edw. 
IV,  34.  See  also  Stafford  v.  Bolton,  1  B.  &  P. 
40,  12fl  Eng.  Rep.  (Reprint)  787;  Northum- 
Iberland  County  Bank  v.  Eyer,  60  Pa.  St.  436; 
Bacon  Abr.  tit.  Abatement,  O.  Com.  Dig. 
tit.   Abatement,    E    16. 

In  the  reported  case  it  is  held  that  the 
defense  that  the  plaintiff  is  a  fictitious  person 
may  be  raised  ore  tenus,  since  there  are  no 
formal  pleadings  in  the  district  court,  or  any 
statute  providing  otherwise. 

In  Spreckels  v.  Grace  Darling  Hospital 
Assoc.  2d  Cal.  App.  646,  153  Pac.  718,  the 
court  applied  a  statute  (California  Civil 
Code,  §§  2466,  2468)  providing  that  every  per- 
son transacting  business  in  that  state  under  a 
fictitious  name  must  file  with  the  county  clerk 
a  certain  certificate  and  publish  the  same  for 
a  6pecifi6d  length  of  time;  and  providing  fur- 
ther that  such  a  person  should  not  maintain 
an  action  on  slny  contract  made  or  transac- 
tion had  under  the  fictitious  name,  unless 
such  filing  lisld  been  done  and  such  publica- 
tion made.  The  court  held  that  the  plaintiff's 
want  of  legal  capacity  to  sue  might  be  raised 
by  special  demurrer  on  that  ground  when  the 
fact  that  he  was  doing  business  under  a  fic- 
titious name  within  the  meaning  of  those 
sections  appeared  on  the  face  of  the  com- 
plaint. But  the  court  overruled  thie  defend- 
anfia  demurrer  where  the  complaint  affirma- 
tively showed  that  the  plaintiff  was  engaged 
in  the  business  of  publishing  a  newspaper 
having  a  real  ^nd  not  a  fictitious  name,  that 
he  was  publishing  the  paper  under  the  name 
of  his  a^ent,  who  was  the  ostensible  publisher 
thereof  and  whose  name  was  not  fictitious; 
and  that  the  contract  On  which  the  suit  was 
brought  showed  that  the  agent  was  the  pub- 
lisher of  the  paper. 

Burden  of  J^roof, 

The  burden  6f  suartaining  a  pliea  in  abate- 
ment rests  on  th6  defendant.  1  Am.  &  Eng. 
Enc.  PI.  &  Pr.  32.  And  see  the  reported  case, 
wherein  it  appeared  that  the  nonexiistence  of 
the  plaintiff  was  raised  as  one  of  the  def^d- 
ants'  specifications  of  d!efense.  The  trial 
judge  rejected  the  te^imony  of  a  witness  that 
he  had  seen  the  plaintiff  4;wice,  on  the  ground 
that  it  was  unworthy  of  belief,  and,  there  be- 
ing no  other  Btitlsf actory  proof  of  the  existence 
of  the  plaintiff,  gave  judgment  lor  the  de- 
fendants on  a  finding  by  him  that  the  plain- 
tiff was  a  fictitious  person.  On  appeal,  the 
court  holdi^  that,  inasmuch  as  the  burden  of 
establishing  the  truth  of  a  plea  in  abatement 
is  on  the  defendant,  the  trial  judge  erred  in 
apparently  thns  adjudging  that  the  burden 
of  establishing  that  the  plaintiff  was  a  ficti- 


tiotis  person,  wms  on  tlM  plaintiff.  It  is  abo 
held  diat  even  tftougb  the  trial  judgo  had 
properly  r^jeeteid  tbe  witness's  testimony,  its 
only  effect  was  to  leave  ths  cass  baorren  of 
any  testitnimy  on  the  defendants*  aUegvtion 
that  there  was  na  such  p^psoti  as  the  plain- 
tiff. 

In  Ogilfoy  V.  Wallace,  2  Hall  <N.  Y.)  553» 
an  action  on  a  prolhissiyry  note  payable  to 
order  and  indorsed  in  blaiik,  the  evidence 
tended  to  show  that  ihs  -plaintiff  suing  as 
trustee  for  the  owner  df  the  note  'was  a  ficti- 
tious person,  whei^upon  the  trial  court,  grant- 
ed a  nonsuit.  It  was  held  that  this  was 
error,  as  the  real  inqniry  ought  to  have  been 
whether  the  owner  of  the  note  was  the  bona 
fide  possessor  of  it,  and  that  the  proof  that 
the  plaintiff  was  a  fietidous  person  nlight 
have  been  very  materiar  to  show>  bad  faith 
or  fraud  in  the  owtier  in  proeeevting  the 
note.  The  court  also  held  that  prima  facie 
the  plaintiff  was  to  be  deemed  a  resi  person, 
and  whetiiefr  the  evidenoe  showed  him  to  bs 
otherwise' was  for'  the  jury  and  not  for  tim 
court  to  determine;  that  the  probability 
raised  by  the  evi^snes  that  the  plidntiff  was 
fictitious  oould  not  properly  be  made  the 
ground  of  a  nonsuit. 

Sffeet  of  VaUure  &f  Phiintiff  to  Aftpear, 

The  failure  or  refusal  of  the  plaintiff  to 
appear  in  court  will  not  justify  an  inference 
that  he  is  fictitious.  Thus,  in  the  reported 
case,  it  appears  that  the  defendants  pleaded 
in  defuse  of  t\ie  ictidn  th&t  the  plaintiff 
was  a  .fictitious  person.  The  trii|.l  judge 
found  as  a  fact  that  there  was  no  such  person 
as  the  plaintiff  and  gave  jiudgment  for  the 
defendants,  basing  his  judgment  in  part  on 
the  fact  that  the  plaintiff's,  attorney  refused 
to  produce  the  plaintiff  in  court  when  ordered 
so  to  do.  The  court  holds  that  the  refusal  did 
not  warrant  any  inference  that  the  plaintiff 
^as  nonexi^tent,  as  she  was  not  legally  bound 
to  appear  and  prosecute  her  case  in  person, 
but  had  ttiA  right  to  prosecute  it  1^  her 
attorney. 

Am^ndtifiont  of  Pleading, 

It  haft  b^n  held  that  a  dedsration  in  the 
fictitious  form  of  ejectment,  as  used  in  the 
state  of  Georgia;  ftlght  ^  attended  by  lay- 
ing a  new  denrise,  wh^re  the  -oiily  demiso 
laid  in  the  Original  dsclaratidii  was  in-  the 
name  of  a  lesiMr  "^o  was  dead  at  tiw  time 
the  BtiAt  was  bronght.  Roberts  y.  I'ilt,  \M 
6a.  901,  72  S.  E.  284,  -wherein  the  tourt  said: 
'^otwithstandtftg  the  d^triaes,  tha4  tne  ac- 
tion can  be  maintained  e^c^  ih  the  name 
of  a  nktnral  or  artificial  pisrson^  that  there 
can  'be  no  recoveflty  in  cjeHment  wbeie  the  sole 
lessor  of  the  plaintiff  was  dead-  when  the  suit 
was  brougl^t/  or  at  the  date  of  tlM  demise,  or 
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had  no  title  at  the  date  of  the  demise  or  at 
the  commencement  of  the  action;  and  that  no 
amendment  is  allowable  at  law  which  adds 
a  new  party  or  a  new  cause  of  action,  it  has 
ever  been  the  practice  in  this  state  to  allow, 
by  amendment  at  any  time  before  the  trial, 
the  introduction  of  a  new  lessor  of  the  plain- 
tiff in  the  action  of  ejectment  proper.  Al- 
though every  demise  of  this  character  in- 
troduces a  new  party  to  the  suit,  as  well  as 
a  new  cause  of  action.  ...  If  the  nominal 
plaintiff  in  the  action  of  ejectment,  proper, 
is  a  sufficient  legal  entity  to  authorize  the 
continuance  of  the  action  in  his  name  for  the 
recovery  of  costs  where  his  sole  lessor  dies 
pending  the  suit,  and  if  the  action  may  pro- 
ceed in  his  name  for  the  trespass,  where  his 
sole  lessor  was  entitled  to  the  possession  of 
the  premises  at  the  time  the  demise  was  laid, 
although  his  right  of  possession  be  divested 
before  trial,  it  would  certainly  seem  to  be 
true  that  the  fictitious  plaintiff  is  a  sufficient 
legal  entity  to  authorize  a  new  demise  to  be 
laid  by  amendment^  where  the  sole  lessor  in 


the  original  declaration  was  dead  at  the 
commencement  of  the  suit.  Moreover,  if  a 
suit  in  ejectment,  proper,  can  be  well  brought 
in  the  name  of  a  fictitious  plaintiff  upon  the 
demise  of  a  living  lessor  who  had  no  title  at 
the  time  the  demise  was  laid,  or  who  had 
parted  with  the  title  prior  to  the  commence- 
ment of  the  suit,  and  an  amendment  can  be 
made  upon  the  trial  by  laying  a  new  demise 
from  a  lessor  who  had  title  at  the  time  of  the 
new  demise,  and  at  the  time  the  suit  was. 
brought,  which  under  our  practice  is  certain* 
ly  allowable,  no  good  reason  occurs  to  us  why 
a  new  demise  may  not  be  laid  by  amendment 
in  the  name  of  a  lessor  having  title  and  the 
right  of  possession  at  the  time  of  the  laying 
of  such  new  demise  and  at  the  time  of  the 
commencement  of  the  action,  although  the 
sole  lessor  in  the  original  declaration  was 
dead  at  the  time  the  suit  was  brought.  Our 
conclusion  is  that  such  an  amendment  as  is 
last  referred  to  is  allowable."  Compare  the 
dicta  with  reference  to  amendments  set  out 
supra  in  the  subdivision^  Jn  GeneraU 
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ABRIDGEMENT  OF  PRIVILEGES. 
See  Constitutional  Law. 

ABSTRACT  INSTRITCTIONS. 


ABSURDITT. 

See  Statutes. 

ABUTTING  OWNERS. 
See  Owners  of  Premises. 

ACCELERATKnr  OF  INDEBTBimSSS. 

See  ITsnrjr. 

ACCiEBTANCS. 
See  Clieeks;  Corporatlons|.  Hedleatlon. 

ACCIDENT. 
See  Animal  In«nranoe;  Workmen's  Compensation  Aet. 

ACCIDENT  INSURANCE. 

Construction  of  policy — "immediate**  cftsabiKty-^^at  <c<nntitute8.      Dovle  v.  New  Jersey 
Fidelity,  etc.  Ins.  Co.  (Ky.),  861. 

AOOmOiODATION  PAV^H*  , 
See  91Us  an4  Notes. 

ACOg^fl^TANTS. 

T.,*.,.  .  See  Conntles. 
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.    ACCOUNTING. 

Costa — action  for  accounting — liability  of  defendant  for  full  costs.    Miller  v.  Dilkes  (Pa.), 
655.  ,  • 

ACCRUAL  OF  ACTION. 

See  Limitation  of  Aetlons. 

Acctniui^kftilN. 

See  WlUs. 

ACTIONS. 

"Action" — meaning  of  term,  Greenleaf  v,  St.  Paul,  etc.  R.  Co.  (K  Dak.),  908. 
Existing  cause  of  action— effect  of  repeal  of  statute.  Pullen  v.  Eugene  (Ore.)  ^3S. 
Legal  or  equitatble  action— effect  of  equitable  defense  to  actiion  at  law.     Smith  ▼.  Barnes 

(Mont.),  830. 
Motion  for  judgment — sufficiency  of  notice  of  motion — description  of  instrument  sued  on. 

Col  ley  V.  Summers  Parrott  Hardware  Co.    (Va.),  376. 
Novel  canae  of  action — effect  of  absence  of  precedent.     Finley  v.   Atlantic  Transport  Co. 

(N.  Y.),  726.  '  ■• 

"Proceeding" — ^meaning  of   term.     Greenleaf  t.  Minfleapolia,  etc.   R.   Co.    (N.   Dak.),  908. 
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ACTIONS  ^  Contiawed. 

Special  proceeding — termination  in  order  instead  of  judgment.    Matter  of  City  of  New  York 
(N.  Y.),  167. 

See  alao  Attomeya;  Dismiaasl  anA  Noaauit)  Partiea  to  Aetioiwi  Telecrspka 
anA  Telepkonea;  Ves«e. 
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ADMnriSTBATIVE  BOARDS. 

ADMIBAI«TT« 

Jurisdiction — restoratton  of  Illegal  piite.     The  Stean^ip  Appsm   (t^.  8.),  442. 

ADMISSIONS  AND  DECLARATIONS. 

Accused  person — exculpatory  statements  of  accused — admissibility  for  prosecution.  Mason 
V.  State  (Tex.),  1094.  Annotated 

self-serving  declarations  of  accused — admissibility  in  evidence.     State  v.  Klassner 

-(N.  Mex.),  824. 

Wills — ^admissibility  of  declarations  el  teBtetov  oin  Umxe  of  testamentary  capacity.  Mason 
V.  Bowen  (Ark.),  713. 

admissibility   of  declarations  ci  tfeeUftbr  M.  issue  of  undue   influence.     Mason  ▼. 

Bowen  (Ark.),  713.  Annotated 

See  also  Appeal  and  Error. 

ADVERSE  POSSESSION. 

Landlord  and  tenant — ^assertion  by  tenant  of  title  adverse  to  landlord — neceessity  of  sur- 
rendering premises.    LowitlffQ  v.  BUer  i^Hi  Oar.),  646.  Annotated 

Possession  to  support  title — sufficiency  of  pccupancF — hunting  club.  'Stokes  t.  State  (Ark.), 
667. 

OBVERSE  ITSER. 
See  EasenieAta. 

AFFIDAVITS. 
See  New  Trial. 


See  Qvietiag  Title* 

Ar¥fiR-ACi|1ffIRAS»  MMMMBUfTT. 

See  #  vu^flAeAxe. 

■      AOBHC*.  ,"• 
See  EmployBieiit  Asencles;  tninraiiee;  Witaesses. 

^  AKJZNATION  OF  ATFtlCTIONS. 

Evidence — ^admissibility  of  evidence  of  acts  committed  after  sepiBiratlon  of  spouses.  '  Stewart 
Y.  Hagerty  (Pa.),  483.  "  Annotated 

burden  of  proof.    Stewart  ▼.  MM/gnty  (Psuy,  48d. 

sufficiency  of  evidence.     Stewart  y.  Hagerty   (Pa.), .483. 

AI«TERAffni»N  <^m0^nVITMENTS. 

Distinction  between  "alteration"  and  "spoHatioa/'     Smith  v.   Barnes    (Mont.),  330. 

Effect  of  alteration.     Smith  v.  Barnes   (Mont.),  330. 

Effect  of  spoliation.     Smith  v.  Barnes   (:|fonii), -380. 

Evidence  :pf  altsrib^oit>— certain  evidence  held  admissible.    3mith  y.  .Barnes    (Mont.),  330. 

evidence  of  aJteration  sufficient.     Smith  v.  Bamies  (Mont.),' 330. 

Sr^ht  of  party  affected  to  enforce  original  contrftct.     Smith  v.  Barnes   (Mont.),  380. 
Waiver — waiver  of  ratification  of  alteration.    Smith  V.  Barnes  (Mont.),  330.  Aimoiated 

^ — I — .wi4¥f4r.'9V-i'Miftca;t)9ifi  of  aUeration.    Qivide  Canal  &  Re8e]:voir  Co.  ^.  Teunley  (Colo.), 
346.  Annotated 

ALTERNATIVE  WRIT. 
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Attachment  bond— rlg^t  to  amend.     Boger  ▼.  Cedar  Ck>ve  Lumber  Go.   (K.  €.),  116. 

Annotated 

Constitution — ^adoption  of  amendment — judicial  notice  of  proceedings.     Gottstein  r.  Lister 

( Wash. ) ,  1008.  AnwHated 

— -  adoption  of  amendment — ^judicial  power  to  review  proceedings.     Gottstein  ▼.  Lister 

(Wash.),  1008. 

adoption  of  amendment — number  of  votes  required.    Gottstein  y.  LicTter  (Wash.),  1008. 

■  form  of  amendment-^singlenees.    Gottstein  r.  Lister  (Wash.),  1008. 

proposal  of  amendment  by  legislature — suffieieney  of  journal  entries.     Gottstein  v. 


Lister  (Wash.),  1008. 

Parties — death  by  wrongful  act— amendment  changing  parties  to  action — effect  on  running 
of  statute  of  limitations.     Nashville,  etc.  By.  v.  Anderson    (Tenn.),  002. 

Pleading — amendment  omitting  reference  to  state  statute  and  claiming  ^mder  federal  em- 
ployers' klability  act**-eflrect  on  rmming  of  statute  of  limitations.  NaakvtUe^  etc.  Ry. 
v.  Anderson    (Tenn.),  902. 

-^'  right  to  amend  pleading  after  reversal  of  judgment.    Estate  of  Oldfield  (Iowa),  I0#7. 

Kew  trial— amendment  of  motion  for  new  trial.  Niehoia  v.  Houghton  Circuit  Jud^ 
(Mich.),  100.  AnnekUed 

jLMOUirr  ur  oovnov^MBY, 

Bee  Appeal  and  Errer. 

AKOIEUT  TBAHSACnomi. 

See  Evldemee. 


Diseased  animals — destruction  with  compensation  to  owner — delegation  of  power  to  board — 

review  of  decision  of  board.    Durand  v.  Dyson   (lU.),  84. 
destruction    with    compensation   to   owner — validity   of   statute.     Durand   v.    Dyson 

illl),  84.  Awnotqied 

diseased  animal  as  nuisance.     Durand  v.  Dyson    (III.),  84. 


Insurance — notice  of  sickness  or  accident — sufficiency  of  notice.  Simmons  v.  National  Live 
Stock  Insurance  Qo,  (Mich.),  42.  Annotated 

Wfld  animals — liability  of  keeper  for  damage  committed  by  wild  animal.  Barrrett  v.  State 
(N.  Y.),  807. 

— liability  of  state  for  injury  to  property.     Barrett  v.  State   (N.  Y.),  807. 

protection  of  beaver — validity  of  'statute.     Barrett  v.  State  (N.  Y.),  807. 

protection  of  wild  animals — validity  of  statute.    Barrett  v.  State  (W.  Y.),  807. 

See  alao  Flak  and  Game. 

« 

See  Bills  and  Notep. 

AKTEMVPTIAIi  AGBEEMENTS. 

Effect  of  testamentary  provision  on  antenuptial  agreement— consistenqy.  Estate,  of  Cutting 
(Cal),  1171. 

AITTI-lffnPOTISX. 
Bee  Pnblie  OAeerSv 
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AJVTI^TR^ST  ACT. 
See  Monopoliea* 


APJPJ^AJ,  AHD  S&RQB. 

Appealable .  ju4ginents ,  and   orders — order   on   motion    for    nonsuit.     Woods  v.   Rock    Hill 
Fertilizer '(5o:  (S.  Car.),  1149. 

■  order   overruling  demurrer..    Woods  v.  Rock  Hill   Fertilizer   Co.    (S.   Car.),   1149. 

Aasignmenta   of  error — ^right  of  defendant  in   error  Ur  assign   cross-errors.     Philadelphia 
Casualty  So.  v.  Fechheimer   (Fed.),' 64. 

.  sufficiency  of   assignment   in  general   terms.     Philadelphia   Casualty    Co.   v.    Fech- 

heimer  (Fed.),  64.  ■''"'. 

Bills  of  exertions — conclusiveness.     Mason   v.   State    (Tex.),    1094. 

reference  to  record  for  facts — ^sufficiency  of  bill.    Dennis  v.  Waterford  Packing  Co. 

(Me.),  788. 

Dismissal  of  appeal — appeal  not  authorized  by  law.    Oklahoma  City  v.  Tucker  (Okla.),  984. 

Disposition  of  cause— oismiasal  of  writ  of  error — mandate  of  court  below  executed.    Thorn- 
sen  V.  Cayser  (U.  S.),  822. 

tioB  of  case---error  favorable  to  appellanb^review  on   appeal.     Herman  k  Ben 

Marks   (Iowa),  643. 

Ann.  Cas.  1917D. — 76. 
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APPEAL  AND  SBROB  — Contisned. 

Examination  of  case— evidence  not  in  record — review  on  appeals    McCrackea  v.  Joliet  (III.), 
144. 

■  exceptions — necessity  of  exception  as  to  sufficiency  of  findings.     Philadelphia  Casu- 
alty Co.  V.  Fechheimer   (Fed.),  64. 

exceptions — necessity  of  exception  in  capital  case.     People  v.  Watson    (N.  Y.),  272. 

■  exceptions — sufflciency  of  exceptions  to  overruling  of  objections  to  report  of  referee. 
Philadelphia  Casualty  Co.  v.  Fechheimer   (Fed.),  64. 

findings  by  chancellor — review  on  appeal.     Streudle  v.  Leroy   (Ark.),  618;   Nevada 


County  Bank  v.  Sullivan   (Ark.),  736. 

—  findings  by  commissioner  in  mandamus — review  on  appeal.    State  t.  Jost  (Mo.),  1102. 

—  findings  by  referee — review  on  appeal.     Miller  v.  Dilkes   (Pa.),  556. 

—  objection    not    raised    below — admission    of    secondary    evidmoe.      New    York,    etc. 
B.  Co.  v.  Cella   (Conn.),  500. 

objection  not  raised  below — instruction  given,  by  court  of  its  own  motion.     State 


V.  Klassner   (N.  Mex.),  824. 

—  objection  not  raised  below — objection  to  instruction.  Just  v.  LHtlefield  (Wash.),  706. 
-*-  objection  not  ;raised  below — order  sustaining  demurrer.  Pullen  v.  Bugvne  (Ore.),  033. 
—-*  objection   not  raised   below — variance.     State   v.   Klassner    (N.    Max.),   824.' 

—  question  of  fact — combination  in  restraint  of  trade.    Thomsen  v.  Cayser  (U.  S.),  322. 

—  rulings  on  evidence — ^necessity  of  specific  objection.    Hill  v.  Norton   (W.  Va.),  489. 

—  sufficiency  of  indictment — effect  of  requestii^  instruction  as  to  indictment.  State 
V.  Gardner  (Iowa),  239. 

sufficiency  of  indictment--*]|tCQB8ity  of  demurrer  or  motion.    State  v.  Gardner  (Iowa), 


239. 

—  theory  of  trial  below  as  controlling.     Smith  v.  Barnes   (Mont.),  330. 

weight  and  sufficiency  of  evidence — review  of  evidence  on  appeal.    Mahlstedt  v.  Ideal 


Lighting  Co.   (111.)   209;  Smith  v.  Barnes   (Mont.),  330;  Hill  v.  Norton   (W.  Va.)   489; 
Hobinson  v.  State   (Fla.),  606;  Mason  v.  Bowen    (Ark.),  713. 
Harmless  error — admission  by  counsel  curing  exclusion  of  testimony.    Mason  v.  State  (Tex.), 
1094. 

admission   of   evidence — issue  not   submitted  to   jury.     Simmons   v.   National  Live 

Stock  Insurance  Co.   (Mich.),  42. 

conviction  of  included  offense.     State  v.  Cessna   (Iowa),  289. 

cross-examination  of  witness  on  immaterial  matter.     State  v.  Cooper  (W.  Va.),  453. 

cure  of  error  by  verdict.    Herman  &  Ben  Marks  v.  Haas   (Iowa),  543. 

deficiency  of  pleading  supplied  by.  proof.     Best  Pa^k,  etc.  Co.  v.  Rollins   (Ala.),  929. 

exclusion  of  cumulative  evidence.     Mason  v,  Bow^cn   (Ark.),  713. 

instructions  as  to  decree  of  crime  not  found  by  jury.    State  v.  Lehman  (Minn.),  615. 

misconduct  of  counsel  not  affecting  result.    Theriault  v.  California  Ins.  Co.  (Idaho), 


818. 

—  overruling  demurrer  to  deelaratioH.  -Hill  v.  Norton   (W.  Va.),  489. 
refusal  to  make  pleading  more  certain.    Just  v.  Litflefield  (Wash.),  705. 


Jurisdiction  of  appellate  court — amount  in  controversy — effect  of  counterclaim.  Morrow 
V.  Bell  (Iowa),  98.  ,  Annotated 

Prejudicial  error — prostitution — ruling  that  statute  punishes  man  for  resorting  to  house 
of  ill  fame.    State  v.  Gardner  (Iowa),  239. 

Presumptions  on  appeal — order  by  substitute  judge  denying  new  trial.  Smith  ▼.  Barnes 
(Mont.),   330. 

Reversal — effect — right  to  amend  pleading.     Estate  of  Oldfield  (Iowa),  1067. 

Right  to  appeal — prosecution  for  violation  of  ordinance — right  of  municipality  to  appeal. 
Oklahoma  City  v.  Tucker  (Okla.),  984.  Annotated 

See  alao  Attorneya;  Eminent  Bomaln;  Indemnity  Insnraneei  Workmen's  Coaa- 
penaation  Acta. 

APPROPRIATIONg. 

Reasonableness  of  appropriation — review  by  courts.     State  v.  Jost   (Mo.),  1102, 

APPURTEMAHCES. 
See  DeeAa. 

ARGUMENT  OF  COUKSEL. 

Comment  on  failure  of  accused  to  testify — ^prejudice.    People  v.  Watson  (N.  Y.),  272. 

Annot<Ued 

what  constitutes  comment.    Mason  t.  State  (Tex.),  1004. 

Improper   argument  as   prejudicial — effect   of   instruction   to  disregard.     State   v.   Cooper 

(W.  Va.),  463. 
Plea   for   death    penalty — referenoe  to  expense  of   imprisonment — propriety   of   ari^ameiit. 

People  V.  Watson    (N.  Y.),  272. 


MNttttAL  THMX.  IJUS 


See  Ortwlttsl  t«aw. 


Arrest  without  warrant— right  to  arrest  insane  person  without  warraat.     WHIe  r.  Haben 
(Minn.),  534.  Annotated 

AMBAVl/t. 

Damages— elements  of  damages  recoverable.     Cooper  v.  Demby   (Ark.),  680: 

provocation  in  mitigation  of  datnages.    Cooper  v.  Demby  (Ark.),  680.  Annotated 

Defenses — defense  of  habitation.    State  v.  Cessna  (Iowa),  289.  Annotated 

defense  of  property — resisting  officer.    State  v.  Selengut  (R.  I.),  303.  Annotated 

ejection  of  supposed  intruder.     State  v.  Cessna   (Iowa),  280. 

ejection  of  trespasser.    Oleson  v.  Fader  (VVis.),  314.  Annotated 

ejection  of  trespasser.    State  v.  Flanagan  (W.  Va.),  305.  Annotated 

Evidence — admissibility  in  evidence  of  reptltatioti  of  plaintiff.     €k>6per  v.  Demby  (Ark.),  580. 

sufficiency  of  evidence  to  sustain  verdict.     Wooden  v.  Commonwealth    (Va.),  1032. 

Indictment — sufficiency — charge  of  wilfulness.     State  v.  Lehman    (Minn.),  616. 
Paitieibatioii  m  asaairit— effeet  ^of  preseaee  $A  sceae  of  aassrult*    Wooden  v.  Oanunonwealth 

(Va.),  1032. 
What  constitutes  assault — disdiarging  firearm  with  intent  <m»  frighten.     State  v.  Lehman 
(Minn.),  615.  Annotated 

ASftESSMENTS. 

See  Tta»ttom« 

ASSETS. 

Corporations — what  coxu^titute  assets  of  corporation — construction   of  contract.     Miller  v. 
Dilkes   (Pa.),  655. 

ASSIGHXSmRI  <W  EBBaR. 
See  Appeal  and  Errorr 

AS90CIATES  IH  OFFICE. 
^  See  FuUie  OIBeevs. 

ASStnCFTXOlf  OF  BISK. 
See  Master  and  SerTant. 


A|(8UMPTION  OF  FACTS, 
See  Inatraotiona. 


I 


ATTAOKHEirr. 

Bond — right  to  amend.    Boger  v.  Cedar  Cove  Lumber  Co.  (N.  C),  116.  Annotated 

signature  in  wrong  place — effecfei-   Beger>  T.  Cedar  Cove  Lumber  Co.    (N.  Y.),  116. 

Corporate  stock — as  subject  to  attachsi9Bt.    Hi|st»amd  v.  Xinehan  ( Ky . ) ,  054. 

manner  of  levy  on  stock.     Husband  v.  Linehan   (Ky.),  954. 

See  alflo  Ejcemptioaia. 

ATTORNEYS. 

Compentation-^validity  of  stipulation  for  attorney's  fee  la  promiMory  note.  Bask  of 
Holly  Grove  v.  Sudbury  (Ark.),  373.  .     Annotated 

"  validity  of  stipulation  for  attorney's  fee  in  promissory  note.     Colley  v.  Summers 

Parrott  Hardware  Co.  (Va.),  375.  .  '  '    .    Anmotated 

validity  of  stipulation. for  attorney's  fee. in  promissory  note.    Baleigh  County  Bank 


▼.  Poteet  (W.  Va.),  359.  Annotated 

Disbarment — effect**^tanding  in  other  courts.    Selling  ▼..Radford  (U.  S.)»  669.      Annotated 

'  grounds — loss  of  character.    Selling  v.  Radford   (U.  S.),  569. 

Lien-Faction  to  enforce — ^right  to  jury  trial.     McCracken  v.  Joliet   (UL),  144. 

'■  lien  as  extending  to  action  for  tort.    Greenleaf  v.  Minneapolis,  ete.  R.  Coi  (N.  Dak.), 

998.  Annotated 

lien  on  cause  of  action — effect  of  judgment.     Greenleaf  v.  Minneapolis^  etc.  R.  Co. 

(N.  Dak.),  906. 

lien  on  certificate  of  evidence  for  purpose  of  appeal.    McCracken  v.  Joliet  (111.),  144. 

Annotated 
settlement  of  cause  of   action   subject   to  lien — remedy   of  attorney.     Greenleaf  v. 


Minneapolis,  etc.  R.  Co.  (K.  Dak.),  908. 

Se»  also  Idbel  and  Slander;  Proaeentinc  Attomeya, 


laoi  CITE  xms  vai.  Am.  c*s.  isitd. 


A177NWfPII|f<E». 

Insarance  aMinst  Uability  of  <ywiier — duty  of  insured  t9  «M8ert  defensM.    CoIIuia'  Exveutors 

▼.  Stanoard  Accident  Ins.  Co.   (Ky.),  69.  Annotated 

Insurance    of    automobile — condition    against    carrying    passengers    for    hire— construction. 

Crowell  v.  Maryland  Motor  Car  Ins.  Go.  <N..C*h  50.  Annotated 

Negligence — liaJ>iHty  of   owner   for  negligence   of   chauffeur   using   car   without   authority. 

I^Jcin's  Administrator  y.  Anderson   (Ky.),  1003. 

■  ■      liability  of  owner  for  negligence  of  son  driving  car.    Griffin  v.  Hussell  (Ga.),  994. 

Annotated 
Speed  of  automobile — admissibility  of  opinion  evidence.    Kelly  v.  Weaver   (Ore.),  611. 

Annotated 
AWARD, 

B—  Worlutt^n'a  Coaap«n#*tios  Aote. 


Cheeks — failure  to  present  pledged  oheok— -«vi4enM  of  custom.    G^maa  Aneriean  Bank  <rf 

Seattle  v.  Wright  (Wash.),  381. 
•  holder  tn  due  ooiirse---eii«ok  not  properly  presented,     (^renaan  Ameriean  Baidc  of 

Seattle  v.  Wright  (Wash.),  381. 

liability  of  bank  to  holder — ^necessity  of  acceptance.     Elyria   Savings,  etc.  Co.  t. 


Walker  Bin  Co.   (Ohio),  1055. 
—  liability  of  bank  to  holder  or  pairae-p-piyiieAi^jDn  forged  indorsement.     Elyria  Savings, 
etc.  Co.  V.  Walker  Bin  Co.  (Ohio),  1055.  Annotated 

liability  of  indorser  on  pledged  cheek— necessity  of  exhausting  other  security.     Ger- 


nwin  American  Bank  of  Seattle  v.  Wright  (Wash.),  381. 

negotiability    of    check — effect    of    secret    agreement.      German    American    Bank    of 


Seattle  ▼.  Wright   (Wash.),  381. 

BASfAKBV. 

Habeas  corpus — right  to  assert  invalidity  of  order  in  bastardy  proceeding  by  writ  of  habeas 

corpus.    People  v.  Snell  (N.  Y.),  222. 
Jurisdiction  of  proceedings — conditions  precedent.    People  v.  Snell   (N.  Y.),  222. 
Liability  of  father  for  support — liability  baaed  oa  statute  only.     People  v.  Snell   (N.  Y.), 

222. 
procedure  to  fix  liability'^Beceamty  ol  aqpfriitaQca  with  statute.     People  t.   Snell 

(N.  Y.),222. 

BENEFICIARIES. 
See  Employers*  Lialiility  Acta;  Woilunen'i  Compemaatioa  Aeta* 

BEQUESTS. 
•See  Wflltf. 

BIDBZHGk. 
See  Judielml  Sales* 

BILIiS  AHD  NOTES. 

Accommodation  paper — ^parol  evidence  of  signature  for  accommodation.     First  State  Bank 

V.  Kelly  (N.  Dak.),  1044. 
Action  on  note— parties  defendant^- joint  makers  or  endorsers.    Colley  v.  Summers  Parrott 

Hardware  Co.  (Va.),  375. 
Attom^'s  f^e — stipulation  in  promissory  note  for  attorney's  lefr^vaUdity.    Raleigh  County 

Bank  v.  Poteet  (W.  Va.),  359.  Anmotated 
etlpnlatioii  In  promissory  note  icnr  atfomey's  iuo    validity.    Bank  of  Holly  Glrove  ▼. 

Sudfbury  (Ark.),  373.  Anmftated 

itipulalnon  in  promissory  note  for  attorney's  fee~^vaiidity.    CoUey  r.  Summen  Par* 


■  ■ ii  »< 


rott  Hardware  Co.  (Ya.>,  375.  Annotated 

Consideratien-^failure  of  consideration^^reception  of  property  conditionally  sold.     Nonnan 
V.  Meeker  (Wash.),  462.  Annotated 

—  failure  of  consideration — right  to  prove — ^variance.    Colley  v.  Summers  Parroti  Hard- 
Ware  Co.  (Va.),  S75. 

—  gaming  consideration — effect  of  negotiable  instruments  law.     Twentieth  St.  Bank  ▼. 
Jacobs  (W.  Va.),  606. 

Illegal  consideration — rights  of  bona  fide  holder.     Twentieth  St.  Bank  v.  Jacobs  (W. 


V4t.>,  «d5.  Annotated 

—  parol  evidence  as  to  consideration.    First  fitate  Baxik  ▼.  Ket|y  (N.  Dak.)?  1044. 

'     :-  '  -  Annotated 


( 


uiiiEii  MM 


BIIXS  ANl>'HIVl!BB«*Contia«ed« 

Consideration— jpre-ezisting  d^t  as  suffiititet  6oiiaid^fttktti    CoUtejr  t.  Stunn0r«  Fat roU  Hard- 
ware Co.  (va.),  376. 

Contemporaneous  agreement — parof  evidence  .of  agreeoiefift  to  release.     First  State  Bank  y 
Kelly  (N.  Dak.),  1044. 

Defenses — making  for  accommodation — necessity  of  plea.     First  State  Bank  y.  Kelly    (N. 
Dak.),  1044.  /,         ..'    , 

Delivery — effect  of  conditional  delivery.    First  State  Bank  y.  Kelly  (N.  Dak.),  1044, 

necessity  of  delivery.    First  State  Bank  v.  Kelly  (N.  Dak.),  1044. 

parol  evidence  of  condi^i^al 4«liYery«    Fir^  Stat^  Bjink  y.  Kelly  (N.  Dak.),  1044. 

"        -  '  '  ^  Annotated 

False   pretenses — ^note   as   property  Within  '0tfttilt«   sgatfi^   false   pretenses.     Partridge   y. 
United  States  (D.  C),  622.  Annotated 

N^otiability — as  requisite  of  note.    Colley  v.  I3%immferer  Pftrroit  Hardware  Co.  (Va.),  375. 

check — effect  of  secret   agfiwf  ft.  *  QbtImb  Ameri^n  Bank  of  Seattle  y.  Wright 


(Wash.),  381. 
Parties — liability  of  person  signing  to  offiofif  ol  CQf|)Otlition.     Bank  of  Corning  y.  Nimnich 

(Ark.),  666.  .       *  Annotated 
status  of  parties  to  note — signature  in  blank  on  back.     Colley  y.  Summers  Parrott 

Hardware  Co.   (Va.),  375.  .  . :  > 

fayment — note  as  payment — question  of  law  or  fad.    Norman  v.  Meeker  (Wash.),  462. 
ransfer— consideration — pre-existing   debt   as    suflScient   consideration.     German    Ataerican 
Bank  of  Seattle  y.  Wright  (Wash.),  381.  Annotated 

— r^ holder  in  due  course-— cheek  not  properly  presented:     Oerman  Ameirictii  Ba&k  oi 

Seattle  y.- Wright  (Wash.),  381. 

BII.I«8  OF  EXCEPTIONS. 
See  Appeal  snd  Error* 

BILLS  OF  PA&TlCtrUUtS. 

When  required — actios  for  seimbursement  of'  ex|>ens«8.     Gordon  ▼..  (ik)r4oa'8  Admin iatrator 
(Ky;),  886.- .       ,:  •• 

BONA  FIBE  HOLBEBS.  ...  ^. 

See  Bills  snd  Notea, 

_•  .    BO|rBS»  . 
See  Attackmenti  Credit  Insuranoe;  BepleTia. 

BOOKS. 
See  Coi^porAtivma* 

BBEAOtt  OF  COlTTBAOr. 

'  .     .     .        •  ■ , 

See  ContrAota,  .^ 

BREACH  fif^  V^9i^mMiSi^Vi  H^ABBIAOB. 

Defen8eft--death  of  party.     Estate  of  Oldfield  jXowa),  1067. 

disease  of  party.    Estate  of  Oldfield   (Iowa),  106t.  JLimototed 

BBOKEBS. 

Compensation — goods  rejected  for  defects — ^right  of  broker  to  commission.    Dennis  ▼.  Water- 
ford  Packing  Co.  (Me.),  788.  .'. 


BUILDINGS. 
See  Wo^lou^H'm  tdo«rpe«etotlos  Aota. 

<       '    .  •  :  ' .% 

BURDEN  OF  PROOF. 

Alienation  of  affections — ^burden  of  showing  that  defendant  was  pursuer.  Stewart  y.  Hagerty 
(Pa.),  483. 

Master  and  seryant — ^workmen's  compensation  act — failure  to  give  notice  of  injury — ^burden 
of  showing  prejudice.    Hayward  v.  Westlefgfi  Colliery  Co.  (Eng.),  877.  An/noiated 

-^  iyorkin«n\  oompenMt^Soii  axi<r^ailure  to  giye  notice  ol  injwey'MM] 


oompenMt^ibii  axi<r^ailure  to  give  notice  ol  iii^wcy-MMirdepk  ^  #lipwing 
prejudice.     Pellett  y.  Industrial  Commission   (Wis.),  884.  Annotated 

Variance — burden   of   showing  .§rejtiAiae^     lBtt>miA  American  Bank  of  Seattle  y.   Wright 
(W«fllu)»  381. 


I*  • 
See  Dead  Bodies. 
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Meaning  of  "bueineM."    Griffin  y.  Russell  (Oa.),  9M. 

BUSINESS  IJBTTSBS. 
See  Iietters. 

BY-LAWS. 
See  Insuraaee. 

CANDIDATES  FOB  OFFICE. 
See  Libel  amd  Slaadev. 


CARMACK  AMENDMENT. 
See  Intenrtate  d 


CAB  REPAIBEB. 
See  Employers*  Liability  Aets. 

CARRIERS  OF  GOODS. 

Delay  in  transportation — depreciation  in  value  of  goocls — measure  ot  damages.     Lyons  t. 

Grand  Trunk  R.  Co.  (Mich.),  162.  Annotated 

•-. — depreciation  in  value  of  goods — measure  of  damages.    Southern  Pac.  R.  Co.  v.  A.  J. 

Lyon  &  Co.  (Miss.),  171.  Annotated 

depreciation  in  value  of  goods — ^measure  of  damages.    Missouri,  etc".  R.  Co.  v.  Foote 

(Okla.),  173.  Annotated 

liability  of  initial  carrier — effect  of  Carmack  Amendment.     Southern  Pac.  R.  Co.  ▼. 

A.  J.  Lyon  &  Co.  (Miss.),  171. 

liability   of   initial   carrier — intrastate   shipment.     Missouri,   etc.   R.   Co.   v.   Footo 


(Okla.),  173. 

verdict  sustained.'  Louisville,  etc.  R.  Co.  v.  O'Brien  (Kyi)',  %33L. 


Stoppage  in  transitu — loss  of  right — transfer  of  warehouse  receipt.     Rummell  v.  Bla&chard 
(N.  Y.),  109. 
See  also  Monopolies. 

CARRIERS   OF  PASSENOERSw 

Change  of  cars — duty  of  carrier  to  give  notice  to  passenger.  St.  Louis,  etc.  R.  Co.  v.  Needham 
(Ark.),  486. 

Steamships — Pliability  for  injury  to  passenger  falling  overboard.  Hanley  v.  Eastern  Steam- 
ship Corp.  (Mass.),  1034.  Annotated 

unnecessary  burial  of  dead  body  at  aea — liability  of  carrier.     Findley  v.  Atlantic 

Transport  Co.   (N.  Y.),  726. 

unnecessary  burial  of  4ead  body  at  sea— necessary-  parties  to  action.     Findley  ▼. 

Atlantic  Transport  Co.   (N.  Y.),  726. 

See  slso  Automobiles. 

•       CAtrsE  OF  Acmdi^. 

See  Aetiona;  Attonteys. 

CENSUS. 
As  sole  source  of  information — construction  of  statute.     State  v.  Jost   (Mo.)i  1102. 

CERTAINTY. 
See  Criminal  Law;  Pleadisff. 

CaSAjroE  OF  CARS^ 

See  Carriers  of  PassenKera, 

CHARACTER. 
See  Aaaault;  Prostitiitiom, 

CHARITIES. 

Private  charity— validity  of  ordinance  regulating.    Matter  of  Dart  (CaL),  13.27.      Aimo^aied 

OHATTEIii  MORTaAOES. 

Filing — failure  to  file — ^who  is  creditor  entitled  to  attack  mortgage.    Volker  LuasboT  Co.  v. 

Utah,  etc.  Lumber  Co.    (Utah),  1158. 
Mortgagor  in  possession — duty  to  proteet  psdpeffty.     Chicago,  etc.  R.  Co.  v.  Earl    (Ark.), 

552. 


CHATTfilr  Bf  OBTGAGX8  ^  OMfctinned. 

Mortgagor  in  possession — recovery  against  third  person  for  Injury  to  property — liability  of 
tiiird  person  to  mortgagee.    Chicago,  etc.  B.  Co.  v.  Earl  (Ark.),  552.  Annotated 

■  right  of  action  against  third  p^son  for  injury  to  |>roperty.    Chicago,  etc.  R.  Co.  v. 

Eail  (Ark.),  IS52.  Annotated 


Holder  in  due  course — check  not  properly  presented.    German  American  Bank  of  Seattle  v. 

Wright  (Wash.),  381. 
Liability  of  band  to  holder-^neee$flity  ol  acc^tance.    Elyria  Savings,  etc.  Co.  v.  Walker  Bin 

Co.  (Ohio),  1055. 
Liability  of  bank  to  holder  or  payee — payment  on  forged  indorsement.    £]yria  pavings,  etc. 

Co.  V.  W^alker  Bin  Co.   (Onio),  1055.  Annotated 

Negotiability  of  check— effect  of  secret  agreement.     German  American  Bank  of  Seattle  v. 

Wright   (Wash.),  381. 
Pledged  check — failure  to  present— evidence  of  custom-    German  American  Bank  of  Seattle 

V.  Wright  (Wash.),  381. 
liability  of  indorser — necessity  of  exhausting  other  security,    German  American  Bank 

ol  Seattle  v.  Wright  (Wash.),  381. 

See  alao  Vsrianoe. 

CITIZENS. 
See  CosstittttioBal  Ittsw. 

CLAIMS. 
See  Telesritphe  and  TelepHonea* 

COAL  HOLES. 
See  Deeds;  Streets  and  HiKhways.  ^ 

COiPfSHT  ON  £Vn>ENCE, 

See  THal. 

COMMISSIONS. 
See  Brekevfl. 

COMMON  LAW. 

Presumption  that  common  law  of  another  state  is  same  as  that  or  forum.    Oermaii  American 
Bank  ▼.  Wright   (Wash.)   381;   Klotz  v.  Pan-American  Match  Co.    (Ma«s.>,  805. 

COMMUTATION. 
Se^  Werlmeai^s  Compeaiiation  Acta, 

COMPENSATION. 
Bee  Brokeyii(  labile  OSIeeiw;  Werkaftes'e   Cinapeaaatloa  Aeiib 


i      < 


COliVROMISE  AND  SETrTLSMBNT, 
See  Attonteye. 

CONCEALMENT. 
See  False  Pveteases. 

4 

CONCLUSIONS. 
See  Brldenee. 

CONDITIONAL  9BLiVEBT. 

See  Bills  and  Notes. 

CONDITtONAL  SALES. 

Breach  of  oenditlonajl  sal^r^lection  of  remedies.  Xorman  v.  Meeker  (Wash.),  462.    Annotated 

CONDITIONS. 
See  Deeds. 


JS08  CI^B  '^^^  ^^'  ^^''l''  GAS.  19170. 

ooxiDircT  or  ooitrt*  j 

COKFUCT  or  XJLWS. 

Corporate  stock — law  governing  transfer.    Husband  v.  Linehan  (Ky.)i  904.  AiMMf^ltfil 

OOHUBCliAnOH. 
See  Bills  snd  lfii«Ms. 

CONSTIltlTIONAIi  ULW. 

Abridgement  of  privileges  of  citixen — scope  of  Federal  OonititulioB.    Hopkins  Vi  Bidmiond 

(Va.),  1114. 
Amendments  to  constitution — adoption  of  amendnieni-^Jiidieial  notloe  of  proeedure.     Gett- 

stein  v.  Lister  (Wash.),  1008.  Atmotaied 
adoption  of  amendment — ^judicial  power  to  review  pix>ced«re«     Gottetein  y.  Lister 

(Wash.),  1008. 

adoption  of  amendment — number  of  votes  required.     Gkittstein  v.  Lister   (WaflhOf 

1008. 

form  of  amendtoent — singleness.    Gottstein  v.  Lister  fWash.),  1008* 

proposal  by  legislature — sufficiency  of  journal  entries.    Gottstein  v.  Lister  (Wash.), 


1008. 
Animals — destruction  of  diseased  animals— -delegation  of  power  to  board— review  of  deoision 

of  board.    Durand  v.  Dyson  (111.),  84.  .     .   i 
destruction  of  diseased  animals — ^validity  of  statute  providing  compensation  to  owner. 

Durand  V.  Dyson  (111.),  84.  ^  Annotated 

protection  of  beaver— validUiy  of  siisttiie.    &unet^  «.  State  (N.  Y.),  807. 

protection  of  wild  animals — ^validity  of  statute.    Barrett  v.  State  (N.  T.)  807. 


Charities — ordinance  regulating  private  ckarlty' — Vklidity.    Matter  of  Dart  (Gal.),  1127. 

Annotated 
Construction  of  constitution — ^words  taken  in  ordinary  sense,    l^ronson  v.  Syverson  (Wash.), 

833.  4    ' 

Courts — duty  to  declare  statute  void.    State  v.  Knight   (N.  Car,),  617. 
■  power  to  declare  st&tute  void-^tate  court  invalidating  federal  act.    State  v.  Sawyer 

(Me.),  660. 

power  to  declare  statute  vOld — statute'  not  contrav^ing  constitution.     Durand  t. 


Dyson  (111.),  84. 

Elections — ^right  to  vote — nature  of  right.     State  v.  Kniffht  (N.  Gar.),  617. 
Employment  agencies — ^validity  of  regwatory  statute.    Adams  v.  Tanner  (U.  S.)  073. 
Evidence — statute  establishing  presumption— validi^.     Hawkins  v.  Bleakly    (U.   S.),   637. 
Fii^  and  game — federal  regulation  of  game — ^validity.     State  v.  Sawyer    (Me.),  650. 

Annotated 
regulation  ol  method  oi  taking  fish — prohibiting  use  of  .certain  neta — ^validity  of 


statute.    Barker  v.  State  Fish  Conunission  (Wash.),  $10.  Annotated 

Imprisonment   for   debt— what   constitutes   debt— liability   for    tort.     Bronson    v.    Syverson 

(Wash.),  833.  ^ 

Initiative  and  referendum — procedure — judicial  notice.  Gottstein  v.  Lister  (Wash.),  1008. 
Intoxicating  liquors — validity  of  prohibitory  statute.  Gbftstefn  T.  Lister  (Wash.),  1008. 
Jury — right  to  jury  trial — action  involving  right  of  attorney  to  lien.     McCracken  y.  Joliet 

(111.),  144. 

rigMi^D  fuiij^  .triai-^fftict  ^  Fottrte«rth  ,4jnflatee«li  to  fedaralititsstil^ion.    New 


York  Central  R.  Co.  v.  White    (U.  S.),  629;   Hawkins  v.  Bleakly    (U.  S.),  637. 

r.  Bl 


right  to  jury  tria}-*«effeei  of  ordinance  of  1787*  •  Hawkins  v.  Bleakly   (U.  S.),  637. 
Licenses — ^power  of   municipality — discrimination    against   nonresidents.     Ideal   Tea   Co.    v. 

Salem  (Ore.),  684. 
Master    and    servant — ^workmen's    compensation    act — ^validity    of    Iowa   act.      Hawkins    v. 
Bleakly   (U.  S.),  637. 

workmen's  compensation  act^'Talidity  of  NflW  York  act.    New  York  Central  R.  Co. 

V.  White  (U.  S.),  629. 

workmen's  compensation  act— nrplidtty  of  Wftriiington  act.     Mountain  Timber  Co.  v. 


Washington    (U.  S.),  642. 
Municipal  corporations— claim  for  personal  injury — ^validity  of  statute  requiring  notice  of 

injury.    White  v.  Nashville  (Tenn.),  960. 
power  to  act  outside  city  Ihn its— validity  of  statute.   Skit  Lake  City  v.  Young  (Utah), 

1085. 

who  may  question  validity  of  ordinance.     Hopkins  v.  Richmond   (Va.),  1114. 


Police — ^validity  of  statute  creating  metropolitan  police.    State  v.  Jost  (Mo.),  1102. 

Annotated 
Police  power — application  of  Kourteenth  Amendment.    Durand  v.  BysbA  (HI.),  S4, 
legislative  determination  of  necessity.     Durand  v.  Dyson   (111.),  84. 

prerequisite  to  exercise.    Barrett  v.  State  (1^.  Y.),  807. 

restriction  on  use  of  property.    Hopkins  v.  Richmond   (Va.),  1114. 


—••* 


CONSTKHPOOKJA  XiMT^^Miliiued. 

PoIi«e  ^w«r**fl«ope  ol  polioe  ponrer*    Barrett  ▼.  Staie  (N.  Y.),  807. 

PnftliofttioB  of  falM  politksal  iMtter-*right  to  enjoin.     Howell  ▼.  Bee  Pub.  Co.    (N«b.)r 

655. 
Public  officera— eligibility — ^refltridtion  to  Totein — ^women.    State  ▼.  Knight  (N.  Gar.),  517. 

notary  public  as  public  oflleer.    State  v.  Knifi^t  (N.  Oar.),  617^ 

right  of  woman  to  be  notaiy  public.    State  v.  Knight  (N.  Car.),  617.        Annoi€Lt€d 
validity  of  anti-nepotisw  act.    Barton  t,  Alexotidw   (Idaho),  729.  AtmoUkted 

Repablican  form  of  goYermnestr-^jucKeial  or  politioaL  qntation.     Mountain  Timber  Co.  t» 

Washington   (U.  S.),  642. 
Segregation  of  racea  in  residential  diatricta — ^mlSdity  of  ordinanoe.     Hopkind  ▼.  Bichmond 

(Va.),  1114. 
Statutes— ^tdmiesibUitj'  of  evidence  toaching  constitutionality  of  statute.     Baker  r.  State 

Fish  Commission   (Wash.),  810. 

partial  invalidity  of  statUte^-eifect.     Gottstein  t.  Lister   (Wash.),  1008. 

persons  entitled' to  attack  statute.    Hawkins  v.  Bleakly  (U.  8.),  637. 

"   preoumptioiv  in  favor  of  validity  of  statute.     Hopkins  v.  Richmond   (Va.),  1114* 
title  and  subject-matter — Idaho  anti-nepotism  law.     Barton  t.  Alexander    (Idaho), 

729.  Ann&iut4d 

Taxation — special   assessment-^-property   subject — county   property.     6ain£eville  v.  Alachua 

County  (Phu),  8491  AnnotaUd 

validity  of  tax  on  intangible  property  located  without  jurisdiction.    Welch  v.  Boston 

(Mass.),  9M. 

Waterworks  and  water  companies — pollution  of  water  supply — validity  of  prohibitory  ordi- 
nance.   fikaSt  i4ace  City' v.  Young  (Utah),  108A. 

OOHSXRVCTION. 

See  Census;  Constltiitioainl  Iiaw;  Beeda;  EmploTueBt  AKOseles;  Itkanraaoet  Idlrol 
asA  fltaader;  lAte  Insiiramoe;  Pnblle  OAeera;  Statvte*;  Wills. 

eOHSVLTAnOH  WITH  WITHBSSini. 

See  Trial. 

CONSUMMATION  OF  CONTRACT. 
See  Itetfuranoe. 

CONTEMPOBANEOUS  AOBENMSNT. 

See  Btlla  and  Notes. 

COMEmMMtANBOUS  CONST JK0CVION* 

See  Statutes. 

GONTINUANCS. 
See  Trial. 

OONTINtrOUS  SERVICES. 
See  Iilmitatiea  af  Aetioaa. 

OONTBAOTS. 

Breach  of  contract — inference  of  damage  from  breach  of  contract.    Pinley  v.  Atlantic  Trans* 
port  Co.  (N.  Y.),  72«. 

performance  of  contract  j>revented — loss  of  profttfs  as  etement  of  damages.    Stnsudle 

V.  f^roy  (Ark.),  4ti. 

stipulation   for  forfeiture  for  breach   as  penalty  or   liquidated  damagea.     Nevada 


County  Bank  V.  SuUiTan  (Aric.),  736.  Amnotated 

Gonstmetion — avoiding  oppression  or  inequality.     Little   Cahaba  Coal   Co.  ▼.  Aetna  Life 

Ins.  Co.  (Ala.)i  863. 
'  een tract  for  water  rights.    ZH^ide  CsAal  ^  Reservoir  Co.  v.  Tanney  (Colo.),  346. 

—  what  constitute  "assets"  of  corporation.    Miller  v.  Dilkes  (Pa.),  555. 

Pleading— plea  by  defendant  of  change  in  contract.    Divide  Canal  k  Beservoir  Co.  v.  Tenney 

(Colo.),  346. 
Validity— bills  and  notes — validity  of  stipulation  for  attorney*s  fees.     Raleigl>  CoUnty,  Bank 

V.  Poteet  (W.  Va.),  359.  Annotated 

bills  and  notes — validity  of  stipulation  for  attorney's  fee.     Bank  of  Holly  GTrove 

(Ark. ) ,  373.  Annotated 

bills  and  notes — ^validity  of  stipulation  for  attorney's  fee.    Colley  v.  Summers  Parrott 


Hardware  Co.  (Va.),  375.  Annotated 

— '  counties — ^^^er  to  employ  expert  accountant  to  examine  books.    Leathern  t.  Jackson 
Co.  (Ark.),  4^8. 
—  coiuities — ratification  of  unauthorized  contract.    Leathem  v.  Jacdesom  Cb.  ^Arlc),  438. 


IBIO  CI'^^  ^HIS  VOL.  Al!iN.  CAS.  1917D. 

C03ITRAOT8  -*  O^tttUmedU 

Validity —governmental  action — validity  of  contract  to  controL    Kuhn  y.  Buhl  (Pa.),  415. 

infanta — contract  by  infant  as  void  or  voidable.    Hobba  v.  Hinton  Foundry,  ete.  Go. 

(W.  Va.),  410. 

infants-^-disaffirmance   of  contract  by   infant — effect   of   disaffirmanoe— discharge   of 

security.     Hobbs  v.  Hinton  Foundry,  etc.  Co.   (W.  Va.>,  410. 

"  infants— Hlisaffirmance  of  contract  by  infant — what  oonstitutee  reaaonable  time  for 

disaffirmance.    Hobbs  v.  Hinton  Foundry,  etc.  Co.  (W.  Va.),  410.  Annotated 

■  infants — ^ratification    of    contract   by    infant — what   oonstitutea*     Hobbs   ▼.   EUntoa 

Foundry,  etc.  Co.   (W.  Va.),  410. 
judicial  sales — validity  of  agreement  to  prevent  bidding.    Schmitt  v.  Franke  (Wis.), 

230.  Annotated 

— — —  pardon   or  parole — ^validity   of  contract  to  procure  pardon   or  parole.     Gordon   v. 

Gordon's  Administrator   (Ky.),  886.  Annoiated 

parol  evidence  to  show  illegality.    Kuhn  v.  Buhl  (Pa.),  415.  Annotated 

partial  illegality  of  contract — effect.    Kuhn  v.  Buhl  (Pa.),  415. 


"^  public  lands — ^withdrawal  of  competing  proposal  for  public  land  as  against  publio 
policy.     Kuhn  v.  Buhl    (Pa.),  415. 

public  policy — effect  of  infringing  public  policy — necessity  of  harmful  result.     Kuhn 


V.  Buhl   (Pa.),  415. 

—  public  policy — when  contract  is  against  public  policy.    Gordon  ▼.  Gordon's  Adminis- 
trator (Ky.),  886, 

question  of  law  or  fact — ^validity  of  contract  as  question  of  law.    Kuhn  ▼.  Buhl  (Pa.), 


416. 

violation  of  statute — validity  of  agreement  to  perform  act  hi  Tiolatlon  of  statute. 


Gordon  v.  Gordon's  Administrator  (Ky.),  886. 
Work  and  labor — recovery  on  express  oontract^^instructians. '  Estate  of  Oldfleld  (Iowa),  1067. 
I        ■   recovery,  not  excessive.    £3tat^  of  Oldfield   (Iowa),  1067. 

services  lay  member  of  household — express  contract^-instructioofl.    Estate  of  Oldfield 

(Iowa),  1067. 

when  cause  of  action  accrue8-*:poniinvous  senricee.    Estate ^f  Oldfield  (Iowa),  1067. 


See  also  Antenuptial  AKreements;  Bills  and  Notes;  Deeds;  Insuranoe;  inter- 
est; Publio  Officers;  Variance. 

CONTRIBUTORY  NE6U6ENCE.  ' 

Gas — Injury  from  explosion — contributory  negligence  as  question  for  jury.  Mahlstedt  y. 
Ideal  Lighting  Co.   (111.),  200.  > 

Master  and  servant — workmen's  compei^ation.  act — ^ba^vis  of  liability — ^negligence  and  con- 
tributory negligence.     American  Ice  Co.  v.  Fitzhugh    (Md.),  33. 

Question  of  law  or  fact-^giisral^*    MahlstedN;  r.  Ideal  Lif^biing  Oo.*.  ilU.),  209. 


CORPORATIONS. 

"Assets"  of  corporation — what  constitute-^constructlon 'of  contract.    Miller  v.  Dilkes  (Pa.), 

555. 
Dissolution — de   facto  dissolution — failure  to   file   notice — rights  of   grantee.     Husband   ▼. 

Linehan    (Ky.),  954.  .  '' 

Libel  and  slander — liability  of  corperatian.  for  slander.     Fensky  v.  Maryland  Casualty  Co. 

(Mo.),  963.  Annotated 

Officers — election  of  director-^necessity  for  aeceptanoe.     Zimmerman  v.  Western,  etc.  Fire 

Ins.  Co.  (Ark.),  513.  Annotated 
liability  of  director  for  debts — persons  entitled  to  enforce— person  participating  in. 

unlawful  act.     Zimmerman  v.  Western,  etc.  Fire  Ins.  Ca   (Ark.),  513. 

liability  of  director  for  negligence — limitation  of  action.     Zimmerman  v.  Western, 


etc.  Fire  Ins.  Co.  (Ark.),  513. 

liability  of  person  signing  negotiable  paper  as  officer  of  corporation.    Bank  of  Com- 


ing V.  Nimnich.  (Ark.),  566.  Annotated 

Stock  and  stockholders — admissibility  of  books  and  records  of  corporation  in  evidence  in 

action  between  stockholders.     Miller  t.   Dilkes    (Pa.),  555.  Annotated 
attachment— corporate  stock  as  subject  to  attachment.     Husband  ▼.  Linehan  (Ky.), 

954. 
- — ? —  attachment — ^manner  of  levy  on  attachment  of  corporate  stock.    Husband  v.  Linehan 

(Ky.),954. 

inspection  of  corporate  books — ^right  of  stockholder  as  absolute  or  qualified.     Klots 


T.  Pan-American  Match  Co.  ( Mass. ) ,  895.  Annotated 

— —  inspection  of  corporate  books — scope  of  examination  by  stockholders.    Klotz  v.  Pan- 
American  Match  Co.  (Mass.),  895. 

—  transfer  of  stock— effect  of  failure  to  record.    Husband  v.  Linehan  (Ky.),  954. 

—  transfer  of  stock — law  governing.    Husband  ▼.  Linehan  (Ky.),  954.  Annotated 
Seat  idso  Trrnndaf  Statute  «f . 


OEHERAt  IlfDEX.  SJll 

co«m. 

Accounting;— ^liability  of  defendant  in  action  for  full  costs.    Miller  V.  Dilkes  (Pa.),  6ft5. 
Intervener — liability  for  costs.     Schwartz  v.  Dennis    (La.)>  94. 

COUNTERCI.AIM. 
See  Set-off. 

COtTKTlES. 

Contracts — ^power  to  enaploy  expert  accountant  to  examine  books.    Leathern  v.  Jackson  Co 

(Ark.),  438. 
'    '        ratification  d  unauthorized  contract.    Leathern  v;  Jackson  Co.  (Ark.),  438. 
Taxation — special   assessment — ^property   subject — county  property.     Gainesville  v.   Alachua 
County  (Fla.),  843.  Annotated 

COUBTS. 

• 

Admiralty — ^jurisdiction — restoration  of  illegal  prise.     The  Steamship  Appam  (U.  S.),  442. 
Appropriations— reasonableness — ^review  by  courts.    State  v.  Jost  ( Mo. ) ,  1102» 
Constitutiofn— adoption  of   amendment — ^judicikil   power  to  review  procedure.     Gottstein   v. 

Lister    (Wash.),  1008. 
Judicial  notice-^^imendment  to  constitution-^judicial   notice  of  proeeedings   for  adoption. 

Gottstein  v.  Lister  (Wash.),  1008.  Annotated 
eleetiont-^jndicial  notice  of  number  of  voters  in  state.    Gottstein  v.  Lister  (Wash.), 

1008, 
■     ■       ga»-- judicial  notice  of  inflammable  nature  of  gas.    Holmberg  v.  Jacobs  (Ore.),  490. 
initiative  and  referendum — judicial  notice  of  procedure.    Gottstein  v.  Lister  (Wash.), 


1008. 

matters  judicially  noticed — ^notoriety.     Gottstein  v.  Lister   (Wash.),  1008. 


Ordinances — reasonableness  of  ordinance — review  by  courts.     Hopkins  v.  Richmond    (Va.)^ 

1114. 
Republican  form  of  gorernroen^-^judieial  or  political  question.     Mountain  Timber  Co.   v. 

Washington    (U.  S.),  642. 
I^atutes— construetton-^motive  of  legislature — inquiry  by  courts.    Greenland  ▼.  Minneapolis, 

etc.  R.  Co.   (N.  Dak.),  908. 

duty  of  court  to  declare  statute  void.    State  v.  Knight  (N.,  Car.),  617. 

>    '    '    power  of  court  to  declare  statute  void — state  court  invalidating  federal  act.    State 

V.  Sawyer  (Me.),  650, 
power  of  court  to  declare  statute  void-*^tatute  not  contraTening  oonstitlitiDn.    Dnraad 

V.  Dyson   (111.),  84. 
Wills — power  of  equity  to  reform  will.    Lewis  v.  Reed's  ISxecutor  (Ky.),  1165.        Annoiaied 
Withdrawing  juror — surprise*— disoretlon  of  court.    Cohen  t.  Philadelphia  Riqild  Transit  Co«. 

(Pa.),  360. 

See  nlso  Attonteys;  New  Trial;  Referees;  Triml. 

COVENANTS. 

Incumbrances — right  to  take  ice  as  bi^each  of  covenant.    Cadow  v.  Hunholt^  (Wis.),  91. 

OREBIT  INSURANCE. 

Construction  of  credit .  insurance  bond.    Philadelphia  Casualty  Co.  v.  Fechheimer  (Fed.)^  64. 

4  Annotated 

Notice  of  loss— effect  of  misstatement.     Philadelphia  Casualty  Co.  v.  Fechheimer    (Fed.), 
64.  J 

CREDITORS. 

B90  ClMittel  MortsnsMA 

CaiMZNAJU  XJLW. 

Arraignment — necessity  of  presence  of  counsel.    Mason  v.  State  (Tex.),  1094. 

^'tralvet'of  »r»aig»ment  in  ertnilnal  case.    BInte  v.  K^aasnef  (N.  Bfsir.),'^4.   *    -' 

Annotated 
Assault — defenses — defense  of  habitation.  State  v.  Cessna  (Iowa),  289.  Annotated 
defenses^efense  of  propeity—- ceaisting; offiefiTii   State  v.  Selengut  (R.  I.),  303. 

Annotated 
defenses — ejection   of   supposed   intndef.     State  v.   Cessna    (Iowa),   289. 

defenses — ejection  of  trespasser.    State  v.  Flanaf^an  (W.  Va.),  305.  Annotated 

evidence — sufficiency  of  evidence  to  sustain  verdict.    Wooden  v.  Commonwealth  ( Va. ) , 

1032. 

indictment — charge  of  wilfulness.    State  v.  Lehman  (Minn.),  615. 

>articipation  in  assault — effect  of  presence  at  scene  of  assault.    Wooden  ▼.  Common-" 


wealth  (Va.),  1032. 

—  what  constitutes — discharging  firearm  with   intent  to  frighten.     State  v.   Lehman. 
(Minn.),  615.  Annotated 


]2ia  CITE  THIS  VOL.  ANN.  QAS.  1917D. 

CRIMIITAIi  JJkW -^  Contknned. 

Defenses — ^Lnducemmt  to  commit  offense  for  purpose  of  proeecutipa.    State  ▼.  Dougherty 

(N.  J.),  950. 
Evidence — comparison    of    footprints — shoe    furnished    by    accused.      Lee   v.    State    (Fla.)f 

230.  Annotated 
degree  of  proof  required  to  justify  verdict  of  guilty.    Wooden  v.  Commonwealth  (Va.), 

1032. 

. exculpatory    statements    of    accused — ^admissibility — ^admissibility    for  prosecution. 

Mason  v.  SUte   (Tex.),  1094.  Annotated 

self-serving  declarations  of  accused — ^admissibility  in  evidence.     State  v.   Klassner 


(N.  Mex.),  824. 
False    pretenses — essential    elements — pretense   as   sole    inducement.      Partridge   v.    United 

States   (D.  C),  622. 
evidence — admissibility   of    evidence   as   to   concealment    of   documents   by   aecused. 

Partridge  v.  United  States  (D.  C),  622. 

evidence — admissibility  of  evidence  of  control  by  accused  of  subject-matter  of  pre- 


tenses.    Partridge  v.  United  States   (D.  C),  622. 

—  evidence — proof  of  other  offenses.     Partridge  r.  United  States   (D.  C),  622. 

< —  falsity  of  representation — ownership  of  land.     Partridge  v.  United  States  (D.  C.)« 
622. 

—  instructions — singling  out  one  false  r^resentation — ^propriety  <^  iastruetion.    Part- 
ridge V.  United  States  (D.  C),  622. 

nature  of  pretense-^necessity  thai  pretense  be  direct,  definite  and  positive.     Part- 


n*.  * 


ridge  v.  United  States  (D.  C),  622. 

note  as  property  within  statute  against  false  prete(ases.    Partri^gs  ▼.  United  States 


(D.  C),  622.  Annotated 

Fish    and   game-— enforcement   of   game   law — ^power   of    fish    warden — service    of   warrant. 

State  V.  Sawyer   (Me.),  650. 
Homicide~«<^videncer— admissibility  of  evidence  as  to  efforts  of  grand  jury  to  ascertain  charac- 
ter of  instrument  used.     Mason  v.  State  (Tex.),  1094. 

-< evidehce-*«-admiesibility  of  evidence  to  show  premeditation.    Robinson  v.  State  (Fla.), 

606. 

evidence — admissibility  ol  statement  hy  witness  as  to  appearsaoo  and  manner  ol 


accused.     Mason  v.  State  (Tex.),  1094. 

—  evidence — sufficiency  of  evidi^ce.     Lee  v.  State   (Fla.),  236>. 

indactmen<h— failure  to  allege  mortal  woimd  pr  injury.     Robinaon  v.  State   (Fla.), 


506. 
Indictment  and  informatloii^-nieaning  of  ''then."    State  v.  KlaJsener   (N.  Mes.),  824. 

requisite  degree  of  certainty.    Robinson  v.  State   (Fla.),  506. 

requisites  of  eharge--definiteness.     Bobinsom  v.  State   (Fla.),  606. 


"^-* 


InjunotioBi — ^rigbt  to  enjoin  criminal  proseoution.     Ideal  Tea  Co.  v«  Salem    (Ore.),  684. 
Jurisdiction — ^jurisdiction  to  try  prisoner   illegally  brought  within  jurisdiction.     People  ▼. 

Snell    (N.  Y.),  222.  Annotated 

Larceny — indictment — sufficiency  as  against  claim  of  duplicity.    State  v.  Klassner  (N.  Mex.), 

824. 
vartanee-r-owner  oif  stolen  property  allied  to  bo  imknown.     State  v.  Klassner   (N. 

Mex.),  824. 
Prostitution — definition — "prostitutloR''  as  inshifliag  set  o^  man.    State  v.  Gardner   (Iowa), 

239.  Annotated 
evidence — proof  of  character  of  house — general  repute,     ^tate  v.  Gardner   (Iowa), 

239.  ' 

'  instructions— definition  of  house  of  ill  fame.     State  v.  Gardner   (Iowa),  239. 

visiting  house  of  ill  fame — purpose.     State  v.  Gardner    (Iowa),  239. 


Trial — refusal  of  continuance  as  within  discretion  of  Court.    Mason  v.  State  (Tex.),  1094. 

right  of  private  counsel  to  assist  prosecution.     Robinson  v.  State   (Fla.),  506. 

Annotated 
'  suspension  of  trial  to  permit  aconsultatfon  with  witnesses — ^refusal  of  request  as  error. 

Mason  v.  State  (Tex.),  1094. 

See  sMo  A»P«i|l  and  Srr#r;.  A«8«msaat  of  0«ttttscil|  Jvvyi  Ufe 

ORiriqUM, 
See  Libel  aad  BUluAbw, 

See  Quieting  Title. 

CROSS-EXAMINATIOlf. 
8se  Appeal  and  Crr or;  Tzial;  Witnesses. 

OVMVTJATTVJSi  E VIDEHCE. 
See  Appeal  and  Error. 


0M  iTsMtes  tt*A  Cttilfdliitt. 


Assault— elementB  of  damages  recoverable.    Cboper  v.  &emb7  '(Afk;>,  580. 

provocation  in  mitigation  of  damages.     Cooper  v.  Demby    (Ark.),  580.     Annotated 

Breach  of  contract — ^inference  of  damage  from  breach  of  contract.    Finlev  v.  Atlantic  Trans- 
port Co.   (N.  Y.),  726.      •  '       •  "     '    " 

— —  loss  of  profits — performance  of  contract  prevented.  Streudle  v.  Leroy  (Ark.),  618. 
— '  stipulation   for   forfeiture   for  breach   as*  penalty   or  liquidated  damages.     Nevada 

County  Bank  v.  Sullivan   (Ark«>^  -7Mi  :      •  "     •    '  Annotated 

Carriers   of   goods — delay   in   transportation— depreciation   in   value   of   goods — ^measure   of 

damages.    Lyons  v.  Grand  Trunk  S.  Co.  (1klich.)>  162.  Annotated 

delay  in  transportation — depreciation  in  value, ol  go^isn^o^easure  of  damages.    South- 
ern Pac.  R.  Co.  V.  A.  J.  Lyon  &  Co.   (Miss.),  171.  Annotated 

delay  in  transportation— depreeiation' in  Tahie;of  goods — measure  of  damages.     Mis- 
souri, etc.  R.  Co.  V.  Foote  (Okla.),  173.  Annotated 
delay  in  transportation — verdibt  sustained.    Xouisville,  etc.  R.  Co.  v.  O'Brien  (Ky.), 


922. 

Excessiveness — malpractice — what  is  excessive  verdict.*   Just  v.  Littlefield   (Wash.),  705. 
personal  injuries— •^liat  is  excessive- tefdiet.     R^SnK^  v.  Union  Savings,  etc.  Co. 

(Wash.),  40;  St.  Louis,  etc.  R.  Co.  v.  Armbrust   (Ark.),  637. 
Libel  and  slander — mitigation  of  damages — bad  reputation  -of  plaintiff.    Pattangall  r.  Mooers 

(Me.),  699.  '  .      : 

Mariost   value — ^what   constitutes — ^manufactured   goods.     Henttaitt)  &  (Bern  2dftrks':T./  Haas 

(Lowa),  543.  .  .    ♦ 

Master  and  servant — federal  employers'  liability  act-computation  of  dfltmages  for  death — 

life  expectancy  of  beneficiary.    Nashville,  etc.  Ry.  v.  Anderson   (Tenn.),  902. 

' ■  >f   "  


federal  employers'  liability  act — iglem^ntfi  of  damages  for  death — ^testimony  to  sup 
port  instruKions.    Nashville,  etc.  By.  v   Anderson  (Tenn.)y  ^02. 

federal  employers'  liability  act— measure  of  damages  for  death.     NashvUle,  etc.  Ry 


v.  Anderson   (Tenn.),  902 

—  federal  employers'  liability  act — ^necessity  of  pleading  damages  from  death.     Nas];i 

ville,  etc.  Ry.  v.  Anderson  (Tenn.),  902. 

federal  employers'  liability  act— necessity  of  proving  damage  txom  death.    Nashville 


etc.  Ry.  V.  Anderson  (Tenn.),  902. 

federal  employers'  liability  act— proof  of  damage  from  death — ^loas  of  support.    Ntah 


viUe,  etc.  Ry.  v.  Anderson  ( Tenn- )f.  902. 
Monopolies — recovery  of  treble  damages  by  person   injured.     Thomsen  v.   Cayser    (U.   S.) 

322. 
Personal  injuries — right  to  recover  for  pain  and  suffering!     St.  Louii},  ete.  1^  Co.  Y»  Arm 

brust    (Ark.),  537. 
Pleading — plea  of  special  danieiiaa  hf^d^  ittsnfficioiit.     GrpQf  v.  Russell    (Ga.),  994. 

Annotated 

See  also  Telesrspha  and  T^epl&diiea. 

tDHEAb  BCfDIEil. 

Action  for  burial  at  sea — ^necessary  parties.     Finley  V.  Atlantic  Transport  Co.    (N.  Y.), 

726. 
Duty  to  bury  dead  body.    Finley  v.  Atlantic  Transport  Co.  (N.  Y.),  726. 
Right  of  property  in  dead  body.-    Fiialey  v.  Allaiiftrc  Ttauiport  Co.   (N.  Y.),  726. 
Right  to  dissect  dead  body.     Finley  v.  Atlantic  Transport  Co.   (N.  Y.),  726. 
Unnecessary  burial  at  sea — liability  of  carrier.     Finley  v.  Atlantic  Transport  Co.    (N.  Y.), 

726.  . 


See  BreaA  Bt  VMmm^^Mb  «t  Bf arriase. 

DEATH  «r  VBOVfMTUL  ACT. 

Evidence — ^admissibility  ol  ofvidiSifie  as  to  pnyperiy  left*)ly  .daceased.     Mahlstedt  v.   Ideal 

Lighting  Co    (111.),  209 
Federal  employers'  liability  act-^^amendmeiit'  omitting  r^erence  to  state  statute — effect  on 

running  of  statute  of  limitations.     Nashville,  etc.  R.  Co.  v.  Anderson   (Tenn.),  902. 
computation    of    damages — life    expectancy    of   beneficiary.      Nashville,    etc.    Ry.    v. 

Anderson    (Tenn.),  902. 

elements   of   damages — ^testimony    to   support    instructions.      Nashville,    etc.    Ry.    v. 


Anderson   (Teriri.),  902. 

—  measure  of  damages     Nashville,  etc.  Ry.  v.  Anderson  (Tenn.),  902. 

—  necessity  of  pleading  damage.     Nsshyille,  etc.  Ry.  v.  Anderson    (Tenn.),  902. 

—  necessity  of  proving  damage.    Nashville,  etc.  Ry.  v.  Anderson   (Tenn.),  902. 

—  proof  of  damage — loss  of  support.    Nashville,  etc.  Ry.  v.  Anderson   (Tenn.),  902. 
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DEATH  BY  WROirOFiri<  ACT  —  Coatinnod. 

Manufacturer  installing  lighting  plant^iability  ior  dealh^  resulting  from  explosion.    Mahl- 

stedt  V.  Ideal  Lighting  Co.  (111.),  209. 
Parties  to  action — amendment  changing  partie»^^cffect  on  running  of  statute  of  limitations. 

Nashville,  etc.  Ry.  v.  Anderson  (Tenn.),  902. 


See  Imprisonment  for  Debt. 

DEBTOK  AND  CBEDXTOB. 
See  Chattel  MortsM**** 

DECISIONS. 
See  Workmen's  Compensatloii  Aots* 

DECIiARATION. 
See  Pleading. 

DEClJi.BATIONS. 
See  AdnUssioBB  and  Deolaratioma* 

DEDICATION, 

Acceptance — ^necessity — land  dedicated  by  municipality.  Board  of  Trustees  of  Phila.  Museums 
Y.  iVustees  of  Unir.  of  Pa.  (Pa.),  440.  Anmotated 

what   constitutes — land   dedicated   by   municipality.     Board   of  Trustees  of  Phila. 

Museums  y.  Trustees  of  Univ.  of  Pa.  (Pa.),  449. 


Construction — ^habendum  clause  construed  in  connection   with   premises.     Stokes  v.   State 
(Ark.),  067.  Annotated 

meaning  of  "more  or  less."    Frey  v.  Etzel  (Wis.),  153.  Annotated 

Covenants — covenant  against  incumbrances— -right  to  take  ice  as  breach.     Ckidow  v.  Hun- 

holtz  (Wis.),  91. 
Mortgages — ^absolute  deed  held  not  to  constitute  mortgage.    Mankin  v.  Dickinson  (W.  Va.), 

120. 
Title  granted — appurtenances — coal  vault  in  street.    Hill  v.  Norton   (Pa.),  489. 
Validity — ^validity  of  condition  in  deed  in  restraint  of  marriage.    Gard  v.  Mason  (N.  C),  281. 

Annotated 

validity  of  conveyance  of  expectancy.    Dailey  v.  Springfield  (Ga.),  943. 

See  als«  Fisli  and  Game. 

DE  FACTO  DISSOXiITTION. 
See  Corporations. 

DE  FACTO  OFFICERS. 

See  Pnblie  Offleers. 

DEFECTS. 
See  Streets  and  Hickways« 

DEFENSE  OF  PROPEBTT. 
See  Assanlt. 

DEFINIROIESS. 


■•e  Statntes;  Words  and  Pkimses. 

DE  JURE  OFFICERS. 
See  Pnblie   Oflleers. 

DELAY. 
See  Carriers  of  Ooods;  Dismissal  and  Nonsnit* 


See  Bills  and  Notes;  Insurance. 
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B%9  Appeiil  aakd*BVror;  MeAdiJME* 

DBPBNBBHT. 

Who  is  "dependent"  within  federal  employers'  liability  act.    Southern  R.^G6.  v.  Vessell  (Ala.), 
892. 


Weight  of  evidence — ^relative  weight  of  depoBitioA  and  oral  testimony.     Hillis  v.  Kessinger 
(Wash.),  767.  •  -  •  •   .  Annotated 

DEPRECIATION. 
Bee  Carrlen  of  Goods. 

DESCRIPTION. 
See  Tazatloii. 

DEVISES. 

See  Wills. 

DIAGNOSIS. 
See  Physicians  and  Snrc^onf* 

DIRECTORS. 

So€  Corporations. 

DISABILITY. 
S«o  Aooident  Insnmnoe. 

DISAFFIRMANCE, 
floe  'Infant*. 

DISBARMENT. 
See  Attorneys. 

DISCHARGING  FIREARMS. 

See  Assanlt. 

DISCOVERT. 

Physical  examination  of  party  to  actions-discretion  of  court  in  granting.     Cohen  y.  Phila- 
delphia Rapid  Transit  Co.  (Pa.),  350.  Annotated 
physician  which  may  be  selected.     Just  v.  Littleficld   (Wash.),  705. 

DISCRETION. 
See  Courts;  New  Trial. 


See  Animals;  Breach  of  Promise  of  Marriage. 

DISMI8SAI.  AND  NONSUIT. 

Grounds  for  dismissal — delay  in  bringing  action  to  trial,    Larkin  v.  Superior  (^ourt  (Cal.), 

670. 
failure  of  proof — cause  of  accident  left  to  mere  stipulation — propriety  of  nonsuit. 

Holmberg  v.  Jacobs   (Ore.),  496. 
Mandamus  to  compel  dismissal  of  action — right  to  writ.     Larkin  v.  Superior  Court   (Cal.), 

670. 
Motion  for  judgment — waiver  by  introduction   of  evidence.     Philadelphia  Casualty  Co.   v. 

Fechheimer   (Fed.),  64. 
Motion  to  dismiss — effect  as  admitting  allegations  of  bill.     Durand  v.  Dyson  (111.);  84. 

See  also  Appeal  and  Error. 

DISQUALIFICATION. 
See  Jnrjr. 

DISSECTIOlf. 
See  Dead  Bodies. 
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Meaning  ol  '^Uturat."    Hill  y.  Norton  (W.  Va.},  489. 

DOCUMENTARY   EVIDENCE. 


DOMESTIC   SERVAHTS. 
See  Master  and  Serrant. 


See  Workmen's  Compensatiom  Aoti* 

DUFIJCITT. 
See   Criminal  Iiaw. 

EASEMENTS. 

Forfeiture — ^nonuse  as  abandonment  of  railroad  right  of  way.    New  York,  etc.  R.  Co.  t.  Cella 
( Conn. ) ,  690.  Annotated 

notice  of  adverse  user — ^admissibility  in  eyideoet.     New  York,  etc.  R.  Co.  y.  Cella 

(Conn.),  590. 

Ice — ^grant  of  right  to  take — nature  ol  right.     Qadow  y.  Hunholtz   (Wis.),  91. 

Annotated 

right  to  take  ice  as  breach'  of  covenant  against  incumbrances.     Gadow  y.  Hunholts 

(Wis.),  91. 

E£EOVION  OF  ftEBiElRftS. 
See  Conditional  Sales. 

•EllACTIONS. 

Constitution — adoption    of    amendment — ^number    of    yotes    required.      Gottstein    y.    Lister 

(Wash.),  1008. 
Right  to  vote — nature  of  right.    State  y.Kntght  (N.  Car.),  617. 

See  also  Public  Officers. 

*  . 

EUSVATOBS. 

Workmen's  compensation  act— elevator  as  "vehicle."    Wilson  y.  Dorflinger   (N.  Y.)>  38. 

operator  of  elevator  as  emplojnptni  within  purview  of  workmen's  compensation  act. 

WUsan  v.  Dorflinger  (N,  Y.),  38.  AnnottUed 

EMINENT  DOMAIN. 

Appeal  from  order  of  confirmation — finality  of  order.    Matter  of  City  of  New  York  (N.  Y.), 
167. 

waiver  of  right  to  appeal — ^acceptance  of  amount  awarded.    Matter  of  City  of  New 

York   (N.  Y.),  167. 

EMPI.OTEBB'  X3ABXUTT  ACTS. 

Federal  employers'  Kability  act^amendmetit  to  brinf^  eaie  wttllin*  4fct — effect  on  running 
of  statute  of  limitations.    Nashville,  etc.  Ry.  y.  Anderson  (Tenn.),  902. 

-?=: computation  of  damages  for  death— Hfe  eacpectancy  of  beneficiary.     Nashville,  etc. 

Ry.  v.  Anderson  .(Tenn.),  902. 

elements  of  damages  for  death — ^testimony  to  support  instructions.    Nashville,  etc. 


Ry.  V.  Anderson   (Tenn.),  902. 

—  employees  within  act — car  repairer.    Lorick  v.  Seaboard  Air  Line  By.  (R.  Car.),  920. 

—  employees  within  act — anight  watchman.    New  York  Central  R.  Co.  y.  White  (U.  S.), 
629. 

—  measure  of  damages  for  death.     Nashville,  etc.  Ry.  y,  Anderson   (Tenn.),  902. 
-necessity  of  pleading  damage  from  death.     Nashville,  etc  Ry.  y.  Anderson   (Tenn.), 


£102. 

necessity  of  proving  damage  from  death.     Nashville,  etc.  Ry.  y.  Anderson   (Tenn.), 


902. 

proof  of  damage  from  death — loss  of  sypport.    Nashville,  etc.  Ry.  y.  Anderson  (Tenn.), 


902. 

—  who  is  "dependent."    Southern  R.  Go»  y.  Vessell  (Ala.),  892. 


"Ofiice"  and  "Employment"  distinguished.     Qroyes  v.  Barden   (N.  Car.),  316.      Annotated 
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Statute  regulating  employm^t  ageneie^-'eoiiainiotioi^'  of  atadute.     Huntworth  v.  Tanner 

(Wash.),  676. 
validity  of  statute.    Adama  ▼.  Tanner  (U.  S.),  1^73. 


flee  Tseasoa. 

SQYTITABIA  eONVEBftZON, 

See  WiUa. 

SQITITABLfi  MORTOAQEB. 

Absolute  deed  as.  mortgage — deed  held  not  to  constitute  mortgage.     Mankin  v.  Dickinson 
(W.  Va.),  120. 

EQUITY. 
See  Aettonei  Ckiwrte* 

BSTOPPSIt. 

Inducing  belief  that  person  has  consented  to  act  as  constituting  estoppel.    Divide  Canal  ft 
Reservoir  Co.  v.  Tenney  (Cok>.)^  346. 

EVIBEMCE. 

Admissions  and  declarations— aocuaed  person^-admissibUlty  of  exculpatory  statements  on 
behalf  of  prosecution.    Mason  v.  State  (Tex.),  1094.  Annotated 

aceusea    person-^^admissibility    of    self-serving    declarations    of    accused.      State    v» 

Klassner   (N.  Mex.),  824. 

— •— ^-  ^'ills— admissibility  of  declaratiooss  of  testator  on  issue  of  testamentary  capacity. 
Mason  v.  Bowen  (Ark.),  713. 

wills — admissibility  of  declaratioRs  of  testator  on  issue  of  undue  influence.     Mason 


V.  Bowen  (Ark.),  713.  Annotated 

Alienation  of  aifectiena— admissibility  of  evidence  of  acts  committed  after  separation  of 
spouses.    Stewart  V.  Hagerty  (Pa.),  483.  Annotated 

Alteration  ef  instrnmebts-^certain  evidence  held  admissible.  Smith  v.  Barnes  (Mont.),  330. 
AssauU-^admissibility  in  evidence  of  reputation  of  plaintiff.  Cooper  v.  Bemby  (Ark.),  580. 
Burden  of  proof — alienation  of  affections — burden  of  lowing  that  defendant  was  pursued, 

Stewart  v.  Hagerty  (Pa.),  483. 
■  master  and  servantn— workmen's  compensation  act — failure  to  give  notice  of  injury — 

burden  of  showing  prejudice.    Hay  ward  v.  Westleigh  Colliery  Co.   (Eng.),  877. 

Annotated 

master  and  servant— workmen's  compensation  act — failure  to  give  notice  of  injury — 

burden  of  showing  prejudice.     Fellett  v.  Industrial  Commission    (Wis.),  884. 

Annotated 
variance — ^burden   of   showing   prejudice.     German   American    Bank    of    Ssattle   v. 


Wright   (Wash.),  381. 
Checks — failure  to   present   pledged   check — admissibility   of   evidence   of   custom.     German 

American  Bank  of  Seattle  v.  Wright  (Wash.),  381. 
Conclusions — certain  testimony  held  not  to  constitute  conclusion  of  witness.     Simmons  v. 

National  Live  Stock  Insurance  Co.   (Mich.),  42. 
Constitutional  law — admissibility  of  evidence  touching  constitutionality  of  statute.     Barker 

V,  State  Fish  Commission  (Wash.),  810. 
Corporations — admissibility  in  evidence  of  books  of  records  in  action  between  stockholders. 

Miller  v.  Dilkes  (Pa.),  556.  Annotated 

Death  by  wrongful  act— admissibility  of  evidence — ^property  left  by  deceased.     Mahlstedt  v. 

Ideal  Lighting  Co.   (111.),  209. 
Easements — notice  of  adverse  user — admissibility  in  evidence.    New  York,  etc.  R.  Co.  v.  Cella 

(Conn.),  690. 
Krror  in  admission  of  evidence — ^waiver  by  requesting  instnietions.    First  State  Bank  v.  Kelly 

(N.  Dak.),  1044. 
Expert  and  opinion  evidence — irresponsive  answer  to  hypiothetical  question — availability  as 

evidence.     Holmberg  v.  Jacobs   (Ore.),  406. 
gasoline  e]rplosion->-«dmiSsibility  of  exjfiert  evid^iee,    Maklstedt  t»  Ideal  Lighting  Co. 

(111.),  209. 

speed  of  automobile— admissibility  of  opinion  evidenced    Kelly  t.  Weaver  (Ore.),  Oil. 

Annotated 
Explosions  and  explosives — evidence  in  action  for  explosion— 4H)oklet  issued  by  manufacturer 

of  gas  machine.    Mahlstedt  v.  Ideal  lighting  Gob  (111.),  209. 
False  pretenses— evidence— admiseibiUty  of  evidence  as  to  concealment   of  documenta  by 

aeeused.    Partridge  ▼.  United  States   (D.  C),  622. 
Ann.  Cas.  19170. — 77. 
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EVUraafOE  —  CoKtbuiHl* 

False  pretenses^ — evidence— AdlaluibiHi^  oi  evidence  ae  to  oontrol  \^y  aocuAed  of  subject-matter 
of  pretenses.     Partridge  v.  United  States   (D.  C),  622. 

evidence — admissibility   of.  evidence  of  other  offenses.     Pi^riridge  y.  United  States 

(D.  C),  622. 

Fire   department — instruction    by   telephone   to  proceed   to   fire — admissibility    in   evidence. 

Hubert  v.  Granzow   (Minn.),  563. 
Footprints — comparison  with  shoe  furnished  by  accused  person — admissibility  of  evidence. 

Lee  V.  State  (Fla.),  236.  ^  Annotated 

Hearsay   evidence — exception   to  rule — admisflibility  of  evidenee  as  to  ancient  transaction. 

Kew  York,  etc.  R.  Co.  v.  Cella  (Conn.),  600. 
Homicide — admissibility  of  evidence  as  to  efforts  of  grand  jury  to  ascertain  character  of 

instrument  used.     Mason  y.  State  (Tex.))  1094. 

admissibility  of  evidence  to  show  premeditation.    Robinson  v.  State   (Fla.),  506, 

admissibility  of  statement  by  witness  as  to  appearance  and  manner  of  accused.    Mason 

V.  State  (Tex.),  1094. 

Judicial   notice — amendment   to   constitution — ^judicial   notice   of   proceedings   for   adoption. 
Gottstein  v.  Lister  (Wash.),  1008.  Annotated 

elections — judicial  notice  of •  number  of  voters  in  «tate.    Gottstein  v.  Lister  (Wash.), 

1008. 

gas — judicial  notice  of  inflammable  nature  of  gas.    Holmberg  v.  Jacobs  (Ore.),  496. 

initiative  and  referendum — procedure — judicial  notice.    Gottstein  v.  Lister   (Wash.), 


1008. 

matters  judicially  noticed — notoriety.    Gottstein  v.  Lister  (Wash.),  1008. 


Letters — admissibility  of  self-serving  letter  sent  in  course  of  business.  Dennis  v.  Water- 
ford  Packing  (>o.   (Me.),  788.  Annotated 

Libel  and  slander — ^rumors  as  to  truth  of  charge — admissibility  in  evidence.  Pattangall  t. 
Mooers  (Me.),  689. 

Parol  evidence-^bills  and  notes — parol  evidence  as  to  consideration.  First  State  Bank  ▼. 
Kelly  (N.  Dak.),  1044. 

bills  and  notes — parol  evidenee  of  conditional  delivery.    First  State  Bank  v.  Kelly 

(N.  Dak.),  1044.  Annotated 

bills  and  notes — ^parol  evidence  of  contemporaneous  agreement  to  release.     First  State 


Bank  v.  Kelly  (N.  Dak.),  1044. 
■  bills  and  notes — parol  evidence  of  signature  for  accommodation.     First  State  Bank 

V.  Kelly  (N.  Dak.),  1044. 

contracts — parol  evidence  to  show*  illegality.     Kuhn  v.  Buhl    (Pa.),  415. 

Annotated 
Presumptions — authenticity  of  reply  letter — presumption.    Louisville,  etc.  R.  Co.  (Ky.),  922. 

Annotated 

authority  to  answer  letter — presumption.    New  York,  etc.  R.  Co.  v.  Cella  (Conn.),  590. 

common  law  of  another  state — presumed  to  be  same  as  that  of  forum.    German  Ameri- 
can Bank  v.  Wright  (Wash.),  381;  Klotz  v.  Pan-American  Match  Co.  (Mass.),  895. 

statute  establishing  presumption — validity.    Hawkins  v.  Bleakly  (U.  S.),  637. 

statutes — presumption    against    change'   of    another    statute    or    statutory    system. 


Twentieth  St.  Bank  v.  Jacobs  (W.  Va.),  695. 

—  statutes — presumption  in  favor  of  validity.    Hopkins  v.  Richmond  (Va.),  1114. 

—^  statutes — presumption  of  legislative  knowledge.     Twentieth  St.  Bank  v.  Jacobs   (W. 

Va.),  695. 


streets  and  highways — construction   of   coal  vault — presumption  of  municipal   per- 
mission.   Hill  V.  Norton  (W   Va.),  489. 

Primary  and  secondary  evidence — admissibility  of  secondary  evidence  of  document.    Herman 
k  Ben  Marks  v.  Haas  (Iowa),  543. 

erroneous  admission  of-  secondary  evidence — ground  for  new  trial.     Herman  &  Ben 

Marks  V.  Haas  (Iowa),  543.  Annotated 

Weight  and  sufficiency-^alienation  of  affections — sufficiency  of  evidence.    Stewart  v.  Hagerty 
(Pa.),  483. 

alteration   of  instruments — sufficiency  of  evidence  of  alteration.     Smith  v.   Barnes 

(Mont.),  330. 

'     assault — sufficiency  of  evidence  to  sustain  verdict.    Wooden  v.  (Commonwealth  (Va.), 
1032. 

criminal   law — degree  of  proof  required  to  justify  verdict  of  guilty.     Wooden  t. 

Commonwealth   (Va.),  1032. 

■  ■  fraudulent  oonveyauoes — good  faith  of   transfer — sufficiency  of  evidence.     Husband 

V.  Linehan  (Ky.),  954.  . 

homicide — sufficiency  of  evidence.     Lee  v.  State   (Fla.),  236. 

■     master  and  servant — workmen's  compensation  act — sufficiency  of  evidence  of  accidental 
injury.     Hayward  v.  Westleigh  Colliery  Co.    (Eng.),  877. 

necessity  for  distinct  preponderance  of  evidenee.     Hill  v.  Norton  (W.  Va.),  489. 

'     parent  and  child — sufficiency  of  evidence  to  show  emancipation  of  infant.    Lufkin  ▼. 
Harvey  (Minn.),  583.  Annotated 
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Weight  and  sufficiency — relative  weight  of  deposition  and  oral  teatimony.    Hillie  t.  Kewinger 
(Wash.),  757.  Annotated' 

taxation — good  faith  in  making  special  assessment — sufficiency  of  evidence.     Moore 

y.  Paving  Improvement  District   (Ark.),  699. 

wills — sufficiency  of  evidence  to  establish  hol<^graphic  will.    Mason  v.  Bowen  (Ark.), 


713. 

—  wills — suffieieney  of  evidence  to  establish  testamentary  capacity.     Mason  v.  Bowen 
(Ark.),  713. 

wills — sufficiency  of  evidence  to  establish  imdue  influence.    Maaon  v.  Bowen  (Ark.), 


713. 

Bee  also  Appeal  and  Error;  lastmettons;  New  Trial;  VAriaaee;  Workmen's 
Oeatpeaaatioa  Aeta* 

EXCEPTIOlfS. 
flee  Appeal  and  Error;  Instmetloas. 

EXCUXPATOBT  STATEMENTS. 
See  Admissions  and  Declarations* 

EXECUTION. 
See  Life  Insnranee. 

EXECUTIONS. 

Lien  of  judgment — ^necessity  of  issuing  execution  to  create  lien.    Hulbert  t.  Hulbert  (N.  Y.), 

180. 
priority  between  judgment  liena-^effeet  of  issuing  execution.     Hulbert  v.  Hulbert 

(N.  Y.),  180.  Annotated 

See  also  Exemptions. 

EXEMPTIONS. 

"Tool  or  instrument"  within  exemption  statute*~WBg<ii  as  constituting.    Schwartz  y.  Dennis 
(La.),  94.  Annotated 


See  Deedsi  timpleyera*  Z<inMlity  Aota. 


See  Bllla  nnA  Fartionlara. 

EXPERT  ACCOUNTANTS. 
See  Counties. 

EXPERT  EVIDENCE. 
See  Etridenee;  Witnesses. 

EXPIiOSIONS  AND  EXPLOSIVES. 

Gas — injury  from  explosion — admissibility  of  evidence — ^booklet  issued  by  manufacturer  of 

gas  machine.    Mahlstedt  v.  Ideal  Lighting  Co.  (III.),  209. 
— -^^  injury  from  explosion — admissibility  of  expert  evidence.    Mahlstedt  v.  Ideal  Lighting 

Co.  (111.),  209. 

injury  from  explosion — contributory  negligence  as  question  for  jury.     Mahlstedt  y. 


Ideal  Lighting  Co.   (HI.),  209. 
Manufacturer  installing  lighting  plant — Pliability  for  death  resulting  from  explosion.    Mahl 
stedt  V.  Ideal  Lighting  Co.  (111.),  209. 

EXPRESS  CONTRJuCTS. 
See  Contmeta;  Varianee. 

PAIiUNG  aVERBOARD. 
See  CarH«'*  of  Passenso'i* 


See  Arrest. 
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«  ;*k5    I  > 


FAZ.8E  F] 

fissential  elements — pretense  as  sole  inducement.     Partridge  y.  United  States  <D.  C),  62S. 
Evidence — admissibility  of  evidence  of  concealment  of  documents  by  accused.     Partridge  y. 
United  States  (D.  C),  622. 

admissibility  of  evidence  of  control  by  accused  of  subject  matter  of  pretenses.    Part- 


ridge V.  United  States  ( D.  C. ) ,  622. 

admissibility  of  proof  of  other  offenses.    Partridge  v.  United  States  (D.  C),  622. 


«« 


Falsity  of  representation — ownership  of  land.    Partridge  v.  United  States  <D.  C),  622. 
Instructions — singling  out  one  false  representation — propriety  of  instructioA.     Partridge  ▼. 

United  States  <D.  C),  622. 
Nature  of  pretense — necessity  that  pretense  be  direct,  definite  and  positive.     Partridge  ▼. 

United  States  (D.  C),  622. 
Property" — note    as    ''property"    within    statute    against    falM    preienaes.      Partridge   ▼• 

United  States  (D.  C),  622. 

FARM£BS. 
Bee  Workmen's  Compensation  Aoti. 

FEDERAI.  CONSTITtTTIOir. 
See  Constitntional  Law, 

FEDEBAXi  COTTBT8. 
See  Courts;  Referees. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT. 
See  Employers'  Liability  Acts. 

FEDERAL   GOVERNMENT. 
See  Mnnieipal  Corporittiona* 

FEDERAL  STATUTES. 
See  Fish  and  Game. 


Fertilizer  mixing  plant  as  nuisance.    Woods  v.  Rock  Hill  Fertilizer  Go.  (S.  Car.),  1149. 

Annotated 


Seo  Lost  Fropevty* 

FINDINGS. 

Agreed  findings — admission  of  couBsel*    Philadelphia  Casualty  Co.  v.  Feehheimer  (Fed.),  64. 
Form — special  findings  of  fact.    Philadelphia  Casualty  Co.  v.  Feehheimer  (Fed.),  64. 
Necessity  of  finding — requests  covered  by  findings  made.    Sjubn  y.  Buhl  (Pa.),  415. 
See  also  Appeal  and  Error;  Referees. 

FINES   AND  PENALTIES. 

Breach  of  contract — stipulation  for  forfeiture  for  breach  as  penalty  or  liquidated  damages. 
Nevada  County  Bank  v.  SulHvan  ( Ark. ) ,  786.  Annotated 
Penal  statute — right  to  enjoin  enforcement.    Huntworth  v.  Tanner  (Wash.),  676. 
strict  construction.    Hns^ortli  v.  Tanner  (Wasfa.)»  676. 

FIREARMS. 

m 

^  See  ALflsanlt. 

FIRE  DEPARTMENT. 

Instructions  by  telephone  to  proceed  to  fire — admissibility  in  evidence.    Hubert  v.  Granzow 

(Minn.),  563. 
Speed  regulations — applicability  to  fire  department.     Hubert  v.  Granzow   (Minn.),  563. 

Annotated 

FIRE  INStTRANCE. 

Construction   of   policy — ^watchman    clatise — negligence  of   watchman    as   forfeiting   policy. 

Theriault  v,  California  Ins.  Co.   (Idaho),  818. 
Proofs  of  loss — waiver  of  defects.    Theriault  v.  California  Ins.  Co.  (Idaho),  818. 

*  FISH  AND  GAME. 

Nonresidents — rights  of  nonresideBt-^--«ffect  of.  oonv^anee  ei  .^sh  aad  hunting  rights.    Stokes 
v.  State  (Ark.),  667. 


FISH  Ain>  OAM^-OratiBiiecU 

Statutorj  r^^ation— Qiioreement  ol  game  law — ^power  of  fish  warden — service  of  warrant 

State  ▼.  Sawyer  (Me.)«  650. 

federal  regulation  of  game — validity.    State  v.  Sawyer  <Me.)»  660.  Annotated 

regulation  of  method  of  taking  fish — prohibiting  use  of  certain  nets — validity  of 

statute.    Barker  v.  State  Fish  Commission  (Wash.),  810.  Annotated 

See  also  Adverse  Possession;  Animals. 

FOOD  AND  DBU9S. 

Opium — construction  of  federal  regulation.    United  States  v.  Jin  Fuey  Moy  (U.  S.),  854. 

Annotated 

FOOTFRINTS. 


FORBOXiOSTmC. 
See  Vaf«tBM;«*« 

FOUFEITtTBS. 
See  CoxtriMft^;  MtmtmfniM. 

FORGED  INDORSEMENT. 


FORGERY. 
#f«  Uhml  mA  Sl«an««& 

FOUNDATION  FOR  IMFEACHMENT. 

)te#  Wit9«fSf»«- 

FOURTEENTR  AMENDlfENT* 
See  ConrnkktwUpmA  -Ii«w. 

FRAtTD. 

Insurance — ^unintentional  false  statcsnoDts  in  »tifUuai4oP  iPf  insurance  as  constituting  fraud. 
Simmons  v.  National  Live  Stock  Insurance  Co..  (Mich.),  42. 
See   also   Workmen's    Oompeasation   Aets. 

FRAUDS,  STATUTE  OF. 

Promise  to  answer  for  debt  of  another — agreement  of  stockholder  to  repay  advance  to  cor- 
poration.   Gillies  V.  Brown   (Can.)^  354. 

FRAUDinuSNT  BALES  AND  OONVSTANOES. 

Good  faith  of  transfer — sufficiency  of  evidence.    Husband  v.  Linehan  (Ky.),  964. 

Time  to  attack  conveyance — special  statutory  limitation.    Husband  v.  Linehan   (Ky.),  954. 


See  Aasanlt* 

FRITOZ.OUS  PliBADINO. 

See  Pleading. 

FUTURE  DEUVERT. 
Se«  HskWlkeiM  and  ^^dlecv. 


Bmb  TkOt  and  e^makH. 


Bills  and  notes — validity  of  note  gifven  lor  gaming  eosttdderation — effect  of  negotiable  instru- 
ments law.    Twentieth  St.  Bank  v.  Jacobs  (W.  Va.),  696. 

Lotteries — what  constitutes  lottery — sale  with  pQsstt)le^  aJbatement  of  price.  State  ▼.  Lipkin 
(N.  Car.),  137. 

GAS. 

Injury  from  explosion — admissibility  of  evidence — ^booklet  issued-  by  manufacturer  of  gas 
machine.    Mahlstedt  v.  Ideal  Lighting  Co.  (111.),  209. 
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OAfi  —  Comtltti&ed. 

Injury  from  explosion — admissibility  of  expert  eyidoioe.    Hahlstedt  v.  Ideal  Lighting  Co. 

(111.),  209. 
contributory  negligence  as  question  for  jury.    Mahlstedt  v.  Ideal  Lighting  Co.  (HL), 

209. 

manufacturer  installing  lighting  plant — liability  for  death  resulting  from  explosloB. 


Mahlstedt  v.  Ideal  Lighting  Co.  (111.),  20». 
Judicial  notice — inflammable  nature  of  gas.    Holmberg  v.  Jacobs  (Ore.),  496. 
See  also  Mines  and  Minerals. 

GENERAI.  DENIAIi. 
See  Pleading. 

GENERAI.  BBPUTA 
See  Prostitntioii. 

GIFTS. 

See  WUU. 

GOOD  PAITS. 

See  Fraudulent  Sales  and  Gonyeyaneef* 

GOVEBXMEKT. 
See  Conatitntional  Law. 

GOVERIIMSIITAX.  ACTIOIT. 
See  Gontraet*. 

GRAim  JUBT. 
See  Jvjejm 

HABEAS  GOBF0B. 

Grounds  for  relief — ^invalidity  of  order  in  bastardy  proceeding.    People  r.  Snell  (N.  7.),  222. 

HABENDUM  OIAVSB. 
See  Deeds. 

HABITATIOir. 
See  Aeeanlt. 

HAIXi  INSUBAKOE. 

Time  for  payment  of  losa— waiyer  of  provision  in  policy.    Sdiults  t.  Pes  Moines  Mutual  Hail 
&  Cyclone  Insurance  Association  (S.  Dak.),  78. 

HABMIiESS  EBBOB. 
See  Appeal  and  Error. 

HAWKEBS  AKD  PEDDLEBS. 

What  constitutes  peddling— sale  by  sample  for  future  Miyery.    Ideal  Tea  Co.  v.  Salem 
(Ore.),  684.  Annotated 

HEABING, 
See  Workmen's  Componsatiom  Aets. 

HIGHWAYS. 
See  Streets  and  Hli^bwAys* 

HiBBD  omrs. 

See  Master  and  Servant. 

HOIiOGBAPRIO  WnXS. 
See  IXTiUs. 

HOMICIDE. 

Evidence — ^admissibility  of  evidence  as  to  efforts  of  grand  jury  to  ascertain  character  of 

instrument  used.    Mason  v.  State  (Tex.),  1094. 
— ~—  admissibility  of  evidence  to  show  premediation.    Robinson  v.  State  (Fla.),  506. 
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Evidenee — admisBibility  of  statement  bj  witiLMs  as  to  appearance  and  manner  of  accused. 
Mason  v.  State  (Tez.)>  1094. 

sufficiency  of  evidence.    ht%  t.  Sftate  (Fla.),  2ac. 

Indictmentr— failure  to  allege  mortal  wound  or  injunr*    Robinson  v.  State  (Fla.),  500. 

HOVVE  OF  rLL  FABIE. 
See  Fr— motion, 

-     '0ee  Flak  matd  Game* 

HU8BAJa>  Ann  WIFE. 

Alienation   of   affections — evidence-r-admissibility    of    acta   committed    after   separation    of 
spouses.    Stewart  y.  Hagerty' (Pa.),  483.  Annotated 

^  evidence — burden  of  proof.    Stewart  v.  Hagerty  (Pa.),  483. 

evidence — sufficiency  of  evidence.    Stewart  v.  Hagertjr  (Pa.),  483. 

Antenuptial  agreements — effect  of  testamentary  provision — consistency.     Estate  of  Cutting 

(Cal.),  1171. 
Witnesses — effect  of  death  of  one  spouse  on  competency  of  o€her  as  witness.    Mahlstedt  v. 

Ideal  Lighting  Co.  (111.),  209.  Annotated 

HTFOmETIOAT  QVEflTlOirS. 

Bee  ETidettee;  Wltttetsee. 

ICE. 

Grant  of  right  to  take — effect  as  breach  of  covenant  against  incumbrances.    Gadow  v.  Hun- 

holta  (Wis.),  91. 
nature  oif  right.    Gadow  v.  Hunholtz  (Wis.),  91.  Annotated 

HiltEGAX.  CONTBACYS. 

Bills  and  notes — validity  of  stipulatiop  igr  aitorii^>  fee.    Raleigh  County  Bank  v.  Poteet 

(W.  Va.),  359.  Annotated 

validity  of  stipulation  for  attorney's  fee.    Bank  of  Hcftly  Grove  v.  Sudbury  (Ark.),  373. 

Annotated 
validity  of  stipulation  for  attorney's  fee.     Colley  v.  Summers  Parrott  Hardware  Co. 

(Va.),  375.  •'  Annotated 

Counties — ^power  to  employ  expert  accountant  to  examine  books.     Leathem  v.  Jackson  Co. 

(Ark.),  438. 

ratification  of  unauthorized  oontraot.    Leathern  v.  Jackson  Co.  (Ark.),  438. 

Governmental  action — ^validity  of  contract  to  control.    Kuhn  v.  Buhl   (Pa.),  415. 

Infants — contract  of  infant  as  void  or  teidahle.    Hobbs  r.  Hinton  Foundry,  etc.  Co.  (W.  Va.), 

410.  .   ' 

— ^—  disaffirmance  of  contract  by  infant — effect  of  disaffirmance — discharge  of  security. 

Hobbs  V.  Hinton  Foundry,  etc.  Co.  (W.  Va.),  410. 

disaffirmance  of  contract  by  Infant — what  constitutes  reasonable  time  for  disaffirm- 


ance.    Hobbs  V.  Hinton  Foundry,  etc.  Co.  (W.  Va.),  410.  Annotated 

ratification  of  contract  by  infant — what  constitutes.    Hobbs  v.  Hinton  Foundry,  etc. 


Co.   (W.  Va.),  410. 

Judicial  sales — ^validity  of  agreement  to  prevent  bidding.    Schniitt  v.  Franke  (Wis.),  230. 

Annotated 
Pardon  or  parole — validity  of  contract  to  procure  pardon  or  parole.     Gordon  v.  Gordon's 

Administrator  (Ky.),  886.  Annotated 

Parol  evidence  to  show  illegality.     Kuhn  v.  Buhl  (Pa.),  416.  Annotated 

Partial  illegality  of  contract— effect.     Kuhn  v.  Buhl   (Pa.),  415. 
Public  lands>-withdrawal  of  competing  proposal  for  public .  land  ^s  against  public  policy. 

Kuhn  V.  Buhl  (Pa.),  415. 
Public  policy— effect  of  infringing  public  policy — necessity-  of  harmful  result.    Kuhn  v.  Buhl 

(Pa.),  415. 
when  contract  is  against  public  policy.     Gordon  v.  Gordon's  Administrator    (Ky.), 

886. 
Question  of  law  or  fact — ^validity  of  contract  as  question  of  law.    Kuhn  v.  Buhl  (Pa.),  415. 
Violation  of  statute — validity  of  contract  to  perform  act  in  violation  of  statute.     Gordon 

V.  Gordon's  Administrator  (Ky.),  880. 

Bee  also  Bills  and  Notes;  Deeds. 

JMXEDIATE  l>nABIZ.IT7* 
Bee  Aeeldemt  Inraranoe* 
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See  Witnesses. 

IMFUBD  OOHTRACTS. 
See  VftTiAiioe, 


Wins.     : 

IMPRISOXMSTT  FOB  DEBT. 

What  constitutes  debt — civil  liability  for  tort.    BroQAOpi  t.  Syverson   (Wasli.),  833. 

Annotated 

INCOMB. 
See  Tmsts  and  Trustees |  Wills. 

INOOXFETEICT  BVIBEHCE. 
See  ETidenoe* 

IHCONSI8TENT  STATE|ifEHT«« 
See  Witnesses. 

nfCOBTESTABIJB  CUUk^SS. 

ZNCTJMBBANCES. 
See  Covenants. 

INDEMNITY  INSITRANOE. 

Construction  of  policy-— extent  of  recovery — interest  on  judgment  pending  appeal.     Little 
Cahaba  Coal  Co.  v.  Aetna  life  Ina.  Co.  (Ala.),  863. 

IBBIOniEMT. 
9ee  Affpieal  and  Error;  CriminiU  Law. 

UfDORSEMENT. 
See  Cheeks. 

INDUCEMENT. 
See  Ori^Onal  Iaw. 

INDUSTBIAZi  BOARDS. 
j|ee  Workmen's  Compenjiation  Aots. 

INFANTS. 

Contracts — contract  of  infant  as  void  or  voidable.    Hobbs  v.  Hinton  Foundry,  etc.  Co.  (W. 

Va.),4]0. 
disaflirmance   by   infant — effect   of   disaffirmance — discharge   of   security.     Hobbs  v. 

Hinton  Foundry,  etc.  Co.  (W.  Va.),  410. 

disaflirmance  by  infant — what  constitutes  reasonable  time  for  disaffirmance.    Hobbs 


V.  Hinton  Foundry,  etc.  Co.  (VV.  Va.),  410.  Annotated 

ratification  by  infant — what  constitutes.     Hobbs  v.  Hioton  Foundry,  etc.  Co.    (W. 


Va.),  410. 
Emancipation — sufficiency  of  evidence  to  show.     Lufkin  v.  Harvey    (Minn.),  583. 

Annotated 
Necessaries  furnished  child — liability  of  parent.    Lufkin  v.  Harvey  (Minn.),  583. 
Stealing  ride  on  vebiele — ^liability  for  injury  to  infant.     McCabe  vl  Kaln  (Pa.),  378. 

Annotated 
INFORMATiaN. 
See  Criminal  I*aw« 


INITIAL  GARBIEBS* 
See  Carriers  of  Good** 


i^TIVE  AND  REPERENDUM. 

Procedure  under   constitutionid   pAivtakaL  for  imtUtiT*   apd   referendum — ^judicial   notice. 
Gottstein  v.  Lister  (Wash.).  1008.       r 


I 
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nuuNanomL 

Criminal  proeeeutfoii^^iiijunetion  to  present.    Ideal  Tea  Co.  ▼.  Salem  (Ore.),  684. 
Mortgage — right  to  enjoin  foreclosure  because  of  existence  of  conflicting  claims.     Mankin 

V.  Dickinson  (W.  Va.),  120.  Annotated 

Nuisances — right  of  individual  to  enjoin  public  nuisance.    Woods  t.  Roek  Hill  Fertilizer  Co. 

(8.  Oar.),  1149. 
Penal  statute—injunction  to  enforce.     Huntworth  v.  Tanner   (Wash.),  676. 
Publication' of  false  political  tnatter---right  to  enjoin.    Howell  v«  Bee  Publishing  Co.  (Neb.), 

655. 
Temporary  injunction — amotion  to  diasolve-— effect  as  admitting  allegationa  of  bill.     Durand 
T.  Dyson  (111.),  84. 

INJURIES. 
Bee  Ifesligenoe. 

See  Statutes. 

IlfSANITT. 

Impeachment  of  witness  by  proof  of  insanity.    Mason  v.  State  (Tex.),  1094. 
Kight  to  arrest  inaaaie  person  without  warrant.     Wltte  v.  Haben    (Minn.),  534. 

JLnnQtated 
DfSPSCTIOV  or  BOOBA. 

See  Oorpemtieiui* 

INSTRtrCTIONS. 

Abstract  instructions — ^propri^ty.     State  v.  Cessna    (Iowa),  289;  Louisville,  etc.  R.  Co.  v. 
O'Brien  (Ky.),  922. 

Applicability  to  evidence — instruction  based  on  possible  interpretation  of  evidence.     Part- 
ridge V.  United  States  (D.  C),  622. 

Applicability  to  issues — rule  applied.    Smith  ▼.  BarBes  (Mont.),  330. 

Applicability  to  particular  issue — instructions  as  to  reasonable  doubt.    Mason  ▼.  State  (Tex.)t 
1094. 

Assumption  of  facts  in  instruction-^-error  not  shown.     Louieville,  etc.  R.  Co.  v.  O'Brien 
(Ky.),  922. 

Compliance  with  request— giving  in  substance.    Banley  v.  Eastern  Steamship  Corp.  (Mass.), 
1034. 

Consideration  of  instructions  together.    Bobinson  v.  State  (Fla.),  506. 

Duty  of  jury  to  follow  instructions.    Smith  y«  Barnes  (Mont.),  330. 

Necessity  of  request— effect  of  erroneous  request.     State  t.  Cessna   (Iowa),  289. 

Reading  pleadings  to  jury — propriety.    NaajiviUe,  etc.  .Ry.  ▼•  Anderson   (Tenn.),  902. 

Refusal  of  instruction — inapplicability  to  evidence.    State  V.  Gardner   (Iowa),  239. 

-— —  matters  covered  by  general  eharge.     State  v.  Gardner  ( Iowa) ,  289. 

requests  already  given.    Oleson  v.  Fader  (Wis.),  814. 

•      ■  ■    '  singKng  out  evidence.    Hanl^  v.  Eastern  Steamship  Corp.  (Mass.),  1034. 

— — ^—  sufficiency  of  single  exception  to  several  refusals.    Lee  v.  State  (Fla.),  286» 

See  also  Appeal  and  Error;  Arsntneitt  of  donilMif  CotatMMte;  Sanpleyere*  Lia- 
bility Aets;  ETidenee;  False  Pretenses;  Libel  and  Slander. 


IM8T&17MEirTS« 


f. 


Wagon  as  ''tool  or  instrument"  within  exemption  statute.    Schwartz  v.  Dennis  (La.),  94. 

Annotated 

INSURANCE. 

Accident  insurance — "immediate*  disability— what  constilutes.    Doyle  v.  New  Jersey  Fidelity, 

etc.  Ins.  Co.  (Ky.),  861.  '  ^  .  ' 

Animal  infiUrance-^-notiee  ot  sickness  or  aoeideD^-*-suficieney  ot  netioe.    Simmons  v.  National 

Live  Stock  Insurance  Co.  (Mich.),  42.  Annotated 

Application  for  insurance — ^unintentiiftial  iAlse  itatemints  as  constituting  fraud.     Simmons 

V.  National.. Xiivas  Stock  Jffsuraace  Co.  (M|ch.),  42.  ... 

Automobile  insurance — condition  against  carrying  passengers  for  hire — construction.    Crowell 

v.  Maryland  Motor  Car  Ins.  Ci>.  (N.  Gar.),  60.  f  Annotated 

Automobile  liability  insurance — duty  of  inaured   to   assert  defense.     Collins'  Executors   v. 

Standard  Accident  Ins,  Co.   (Ky.),  59.  Annotated 

By-laws  of  insurer — effect  of  conflict  with  statute..  JSchultz  v.  Des  Moines  Mutual  Hail  & 

Cyclone  Ins.  Association  (S.  DakJ,  78. 
Conditions  in  policy-^validlty — ^use  of  insured  property.    Crowell  v.  Mliryland  Motor  Car 

Ins.  Co.  (N.  Car.),  50. 
Construction  of  policy — rules  of  constrtiction.     (3n»well  v.  Maryland  Motor  Car  Insurance 

Co.  (N.  Car.),  50.      .  '         •  f 
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INSXntAHCnB— Oomtlnned. 

Consummation  of  contract — effect  of  delivery  of  policy  to  agent.    Donovan  v.  Exeelsior  Life 

Ins.  Co.  (Can.),  283. 
Credit   insurance — construction   of   credit    insurance   bond.     Philadelphia    Casualty    Co.   ▼. 

Fechheimer  (Fed.),  64.  Annotated 

notice   of   loss — effect   of   misstatement.     Philadelphia   Casualty   Co.   v.    Fechheimer 

(Fed.),  64. 

Fire  insurance — proofs  of  loss — waiver  of  defects.  Theriault  v.  California  Ins.  Co.  (Idaho), 
818. 

■■■  watchman  clause — negligence  of  watchman  as  forfeiting  policy.     Theriault  v.  Cali- 

fornia Ins.  Co.  (Idaho),  818.  Annotated 

Hail  insurance — time  for  payment  of  loss — ^waiver  of  provision  in  policy.  Schultz  v.  Dea 
Moines  Mutual  Hail,  etc.  Ins.  Assoc.  (S.  Dak.),  78.  Annotated 

Indemnity  insurance — extent  of  recovery — interest  on  judgment  pending  appeal.  Little 
Cahaba  Coal  Co.  v.  Aetna  Life  Ins,  Co.  (Ala.),  863. 

Life  insurance — construction  of  policy—construction  against  insurer.  Krebs  v.  Philadelphia 
Life  Ins.  Co.   (Pa.),  1184. 

incontestable  clause — effect  of  legal  execution  of  insured.     Scarborough  v.  American 

National  Ins.  Co.  (N.  Car.),  1181.  Annotated 

incontestable  clause — effect  on  provision  against  suicide.     Krebs  v.  Philadelphia  Life 

Ins.  Co.  (Pa.),  1184.  Annotated 

risks  included — legal  execution  of  insured.     Scarborough  v.  American  National  Ins. 


Co.  (N.  Car.),  1181. 

risks  included — suicide  of  insured.    Security  Life  Ins.  Co.  v.  Dollard  (Va.),  1187. 


Premiums — suspension  for  nonpayment  of  premium — necessity  of  notice.      Schults  v.  Dea 
Moines  Mutual  Hail  &  Cyclone  Ins.  ^b^oc.  (S;  Dak.),  78. 

IlfTANGIB]:.E  PBOFEBTT. 
See  Tazatiou. 

INTENT, 
flee  Statutea. 

INTEREST. 

Accrual  of  cause  of  action — ^liability  for  interest — furnishing  statement  required  by  contract. 
Miller  v.  Dilkes  (Pa.),  665. 
See  also  lademnity  InsurAuoe;  TTanry. 

INTERNMENT. 
See  War. 

INTERSTATE  COMKEROE. 

Carriers  of  goods— 4elay  in  transportation — liability  of  initial  carrier — effect  of  Garmack 
Amendment.    Southern  Pac.  R.  Co.  v.  A.  J.  Lyon  it  Co.  (Miss.),  171. 

Intoxicating   liquors — ^Webb-Kenyon   law — effect  on   state  legislation.     Gottstein  v.   Lister 
(Wash.),  1008. 
See  also  Workivbea'a  Gosapeaaatioii  Aeta. 

INTERVENTION. 

Costs— liability  of  intervener — relief  from  liability.  Schwartz  y.  Dennis   (La.),  94. 

INTESTACY. 
See  Wills. 

INTOXICATING  UQUORS. 

Prohibitory  statute — ^validity.     Gottstein  v.  Lister   (Wash.),  1008. 

Webb-Kenyon  law — effect  on  state  legislation.    Gottstein  ▼.  Lister   (Wash.),  1008. 

INTOXICATION. 

Bee  Pnblio  Officers;  Workmen's  OompensatioB  Aota« 

*  .  IRREUOIOirS  GIFTS. 

See  Wills. 

IRRIGATION. 

Contract  for  water  rightii—- construction.    Divide  Canal  k  Keservoir  Co.  ▼.  Teaney  (Colo.), 
346. 

JANITORS. 

See  Workateu*B  Compensation  Acta. 
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JOVRNAIi  EMTRIEB. 
Bee  Oouf  titntioaal  Law* 

JUDGES. 

Special  judge — selection  by  agreement — necessary  parties.     Mankin  v.  Dickinson   (W.  Va.)t 
120. 
See  also  New  Trial;  Tsial* 

JUBGMfiNTS. 

Lien  of  judgment — after-acquired  property  as  subject  to  lien.    Hulbert  v.  Hulbert   (N.  Y.) 
180. 

necessity  of  issuing  execution  to  create  lien.    Hulbert  v.  Hulbert  (N.  Y.),  180. 

priority  between  judgment  liens — effect   of   issuing  execution.     Hulbert  v.   Hulbert 

(N.  Y.),  180.  Annotated 

Motion  for  judgment — sufficiency  of  notice  of  motion — description  of  instrument  sued  on. 

Colley  V.  Summers  Parrott  Hardware  Co.    (Va.),  376. 
Kon   obstante  veredicto — ^motion  after  entry  of  jnd^ent.     Hillis  v.   Kessinger    (Wash.), 

757. 

when  judgment  authorized.     First  State  Bank  v.  Kelly   (N.  Dak.),  1044. 

Special  proceeding — termination  in  order  instead  ol  judgment,  157. 

See  also  Attoraeya;  Indemnity  Insurance;  RepleTin. 

JUBICLAX  NOTICE, 

Constitution — ^judicial  notice  of  proceedings  for  adoption  of  amendment.    Gottstein  v.  Lister 
(Wash.),  1008.  Annqtat€d 

Elections — judicial  notice  of  number  of  voters  in  state.    Gottstein  t.  Lister   (Wash.),  1008. 
Gas — judicial  notice  of  inflammable  nature.     Holmberg  v.  Jacobs    (Ore.),  496. 
Initiative  and  referendum — judicial  notice  of  procedure.    Gottstein  y.  Lister   (Wash.),  1008. 
Matters  judicially  noticed — ^notoriety.    Gottstein  v.  Lister  (Wash.),  1008. 

JUDICIAI.  SAI.es. 

Bidding — validity  of  agreement  to  prevent  bidding  at  judicial   sale.     Schmitt  v.  Franke 
(Wis.),  230.  ^  .  Annotated 

See  also  Mortcas^s* 

JTJBISBICTION. 
See  Appeal  and  BtYor;  Bastardy;  Conrti;  Grlndnal  I<aw, 

JURY. 

Challenges-^^what  constitutes  challenge  for  cause.    State  v.  Cooper  (W.  Va.),  458. 
Misconduct  of  jury — right  to  new  trial — effect  of  conflicting  affidavits.     Mason  v.   State 

(Tex.),  1094. 
Qualifications   of   jurors — ^member    of   grand   jury    indicting   defendant   as   qualified    juror. 

Stater.  Cooper  (W.  ya.)j  463.  Annotated 

waiver  oi  disqualification — failure  to  object.     State  v.  Cooper    (W.  Va.),  463. 

Right  to  jury  trial — action  involving  right  of  attorney  to  lien.    McCracken  v.  Joilet  (Ill.)i 

144. 
— —  effeet  of  Fourteenth  Amendment  to  Federal   Constitution.     New  York  Central   R 

Co.  V.  White  (U.  S.),  629;  Hawkins  v.  Bleakly  (U.  S.),  637. 

effect  of  ordinance  of  1787.    Hawkins  v.  Bleakly  (U.  S.),  0S7. 


See  alee  Iiuitr«etidme|  Trials 

JTJSTIFIOATION. 
See  Assanlt* 

XNOWIiEDGfi. 
See  Statntea, 

I.ABOR. 
See  G«atraeta« 

XJLN1>IX>11D  AND  TENANT. 

Adverse  possession — ^by  tenant  against  landlord — ^necessity  of  surrender  of  leasehold.    Law- 
rence ▼.  Eller   (N.  Car.),  646.  Annotated 

Liability  of  landlord — injury  to  third  person  after  expiration  of  tenancy.     Hill  v.  Norton 
(W.  Va.),489. 

Rights  of  tenant — ^particular  use  of  premises— occupying  premises  at  night.    Oleson  t.  Fader 
(Wis.),  314. 
See  also  Mines  and  Mime^abk 
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Indictment — sufBciency  as  against  claim  of  duplicity.    State  v.  Klassner   (N.  Mex.),  824. 
Variance — owner  of  stolen  property  alleged  to  be  unknown.     State  v.  EJassner   (N.  Mez.), 
824. 

LAWS. 
Soe  Mnnioipal  Corporatic^ikfl; 

LSASBS. 
Bee  Mines  and  Minerals, 

LEGACIES. 
See  Wills. 

LEGAL  EXECITTION. 
See  Life  Insnxanee* 

LEGISLATURE. 
See  Oonstltntional  Law;  Statntes. 

LETTERS. 

Evidence — admissibility  of  self-serving  letters  sent  in  course  of  business.    Dennis  v.  Waterford 

Packing  Co.  (Me.),  788.  Amiotaied 

'  presumption  as  to  authenticity  of  reply  letter.     Louisville,  etc.  R.  Ca  v.  O'Brien 

(Ky.),  922.  Annotated 

presumption  as  to  authority  to  answer  letter.    New  York,  etc.  R.  Co.  y.  Cella  (Conn.), 


500. 


See  Attaelinient.  ' 

« LIABILITY  INSURANCE. 
See  Antomobiles. 

LIBEL  AND  SLANBl^fr 

Actionable  words — imputation  of  forgery — language  construed.    Fensky  v.  Maryland  Casualty 

Co.   (Mo.),  963. 
interpretation  of  language — ^understanding  of  hearers.    PattaBgaU  y.  Mooera  (Me.), 

a89. 

language    slanderous   per    se — prejudice   to   attorney    in    profession.     Pattangall    v. 


Mooers   (Me.),  689. 
Corporations — liability  of  corporation  for  slander.    Fensky  v.  Maryland  Casualty  Co.  (Mo.), 

963.  Annotated 

Damages — ^mitigation  of  damages — bad  reputation  of  plaintiff.    Pattangall  v.  Movers  (Me.), 

689. 
Evidence — riunors  f^s  to  truth  of  charge — admissibility  of  evidence.     Pattangall  y.  Mooers 

(Me.),  689. 
Malice — false  statement  to  defeat  candidate.     Pattangall  v.  Mooers  (Me,),  689. 
Pleading — necessity  of  colloquium.     Fensky  v.   Maryland  CaBuaJl<ty-  Co.    iMiQL)»  -963. 

office  of  innuendo.     Fensky  v.  Maryland  Casualty  Co.    (Mo.),  963. 

sufficiency  of  colloquium — showing  imputation  of  forgery.    Fensky  v.  Maryland  Casn- 

alty  Co.   (Mo.),  963. 

Privileged  communications — comment  on  matter  of  public  interest.    Adam  v.  Ward  (A.  C.), 

249. 
'—  criticism  of  candidate  for  office  as  privileged.    Pattangall  v.  Mooers  (Me.),  689. 

political  criticism — propriety  of  instruction.     Pattangall  v,  Mooers    (Me.),  689. 

requested  instructions  covered  by  charge.     Pattangall  v.  Mooers   (Me.),  689. 

XI€SNS£S. 

Nonresidents — power  of  municipality  to  discriminate  against  nonresidents.     Ideal  Tea  Co. 
y.  Salem   (Ore.),  684. 

LIENS. 
See  Attorneys;  JndKments;  MortsAffes* 


See  Employers*  Liability  Aets. 
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UFB  UfBVUAMClE. 

CoBBtruction  of  policj— construction  against  msurer.     Krebs  v.  Philadelphia  Life  Ins.  Co. 

(Pa.),  1184. 
Incontestable  clause — effect  of  legal  execution  of  insured.    Scarborough  v.  American  National 

Ins.  Co.  (N.  Car.),  1181.  •  Annotated 

— —  eUect  on  provision  against  suicide.    Krebs  v.  Philadelphia  Life  loB.  Co.  <Pa.),  1184. 

Annotated 
Bisks  included — l^al  execution  of  insured.     Searborough  7.  American  National  Ins.  Co. 

(N.  Car.),  118L 

■  suicide  of  msured.    Security  Life  Ins.  Co.  v.  Dillard  (Va.),  1187. 

■ 

riMITATION  OF  ACTIONS. 

Accrual  of  action— -action  to  recover  for  continuous  services.    Estate  of  Oldfield  (Iowa),  1067. 

Corporations — liability  of  director  for  negligenee — limitation  of  action.  Zimmerman  y.  West- 
em,  etc.  Fire  Ins.  Co.  (Ark.),  613. 

Death  by  wrongful  act — amendment  dianging  parties  to  action — effect  on  running  of  statute 
of  limitations.     Nashville,  etc.  Ry.  v.  Anderson   (Tenn.),  902. 

■  amendment  omitting  reference  to  state  statute  and  claiming  under  federal  employers' 
liability  act-*-effect  on  running  of  statute  of  limitations.  Nashville,  etc.  Ky.  ▼.  Anderson 
(Tenn.),  902. 

Fraudul<Hit  sales  and  conveyances^-*-time  to  attack  conveyance-Hspecial  statutory  limitation. 
Husband  v.  Linehan   (Ky.),  954. 

LIQUIBATED  BAMAGES. 
Bee  Damases* 

XOGAL  ASSESSMENTS. 
See  TAzatioa, 


zjost  property. 

Distinction  between  lost  and  mislaid  property.     Foster  v.  Fidelity  Safe  Deposit  Co.   (Mo.), 
708  Annotated 

Rights  of  finder  of  lost  property.    Foster  v.  Fidelity  Safe  Deposit  Co.   (Mo.),  798. 
Rights  of  finder  of  mislaicT  property.     Foster  v.  Fidelity  Safe  Deposit  Co.   (Mo.),  798. 

Annotated 
Rights  of  parties  as  to  mislaid  property.    Foster  v.  Fidelity  Safe  Deposit  Co.  (Mo.),  798. 

Annotated 

ItOTTEBIES. 

Wliat  cMistitutes  lottery-^sale  with  possible  abatement  of  orice.    State  v.  lipkin  (N.  Car.). 
137. 

MALICE. 
See  Xiibel  and  Slander. 

MAXPBACTICE. 
See  Phjaiciana  and  SnreeonBi 

MANDAMUS.    . 

Alternative  writ  erroneous  in  part — right  to  peremptory  writ.     Larkin  v.  Superior  Court 

(Cal.),  670. 
Dismissal  of  action — mandamus  to  compel  dismissal  of  action.     Larkin  v.  Superior  Court 

(Cal.),  670. 
Schoolfl — ^mandamus  to  compel  reinstatement  of  teacher.    Richards  v.  District  School  Board 

(Ore.),  266. 

See  also  Appeal  and  Error. 

MANTJFAOTXrRED  GOODS. 
See  Damages. 

MANUFACTURERS. 

Manufacturer  installing  lighting  plant — liability  for  death  resulting  from  explosion.     Mah\- 
stedt  v.  Ideal  Lighting  Co.   (111.),  209. 

MARKET  VAItUE. 
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MARRIAGE. 

Breach  of  promise  of  marriage — defensea— death  of  party.    Estate  of  Oldfield  (Iowa),  1067. 

defenses — disease  of  party.     Estate  of  Oldfield   (Iowa),  10G7.  Annotated 

Restraint  of  marriage — ^validity  of  condition  in  deed.     Gard  v.  Mason   (N.  C),  281. 

Annotated 
See  also  Soliools;  Wills. 

BCASTER  AND  SERVANT. 

Act  of  servant — liability  of  owner  of  automobile  for  negligence  of  chauffeur  using  car  without 
authority.     Eakin's  Administrator  v.  Anderson   (Ky.),  1003. 

Injury  to  servant — domestic  servant — liability  of  master  for  injury  to  domestic  servant. 
Holmberg  v.  Jacobs  (Ore.),  496.  Annotated 

federal  employers'  liability  act — amendment  to  bring  case  within  actr— effect  on  run- 
ning of  statute  of  limitations.    Nashville,  etc.  Ry.  v.  Anderson   (Tenn.),  902. 

federal  employers*  liability  act — computation  of  damages  for  death — life  expectancy 

of  beneficiary.    Nashville,  etc.  Ry.  v.  Anderson   (Tenn.),  002. 

federal  employers'  liability  act — elements  of  damages  for  death — testimony  to  sup- 
port instructions.     Nashville,  etc.  R.  Co.  v.  Anderson   (Tenn.),  902. 

federal  employers'  liability  act — employees  within  act-**car  repairer.    Lorick  v.  Sea- 


board Air  Line  i<y.   (S.  Car.),  920. 

—  federal  employers'  liability  act — employees  within  act — night  watchman.    New  York 

Central  R.  Co.  v.  White   (U.  S.),  629. 

federal  employers'  liability  act — measure  of  damages  for  death.    Nashville,  etc.  Ry. 


V.  Anderson   (Tenn.),  902. 

—  federal  employers'  liability  act — necessity  of  pleading  damage  from  death.    Nashville, 

etc.  Ry.  V.  Anderson  (Tenn.),  902. 

federal  employers*  liability  act — necessity  of  proving  damage  from  death.    Nashville, 


etc.  R.  Co.  V.  Anderson   (Tenn.),  902. 
—  federal  employers'  liability  act — proof  of  damage  from  death — ^loss  of  support.    Nash- 
ville, etc.  Ry.  V.  Anderson   (Tenn.),  902. 

federal  employers'  liability  net — who  is  "dependent."     Southern  R.  Co.  v.  Vessel! 


(Ala.),  892. 

—  workmen's  compensation  act — accident  arising  out  of  employment — ^fall  of  wall  on 
adjacent  premises.    Thom  v.  Sinclair  (Eng.),  188. 

workmen's  compensation  act — accident  arising  out  of  employment — returning  from 


work.    John  Stewart  &  Son  v.  Longhurst  (Eng.),  196. 

workmen's  compensation  act — accident  arising  out  of  employment — temporary  inter- 


ruption of  employment.    Lancashire,  etc.  R.  Co.  v.  Highley  (Eng.),  200. 
—  workmen's  compensation  act — appeal  from  decision  of  Industri 


Industrial  Accident  Commis- 
sion— right  to  open  and  close  on  hearing  of  appeal.  American  Ice  Co.  v.  Fitzhugh  (Md.), 
33. 

workmen's  compensation  act — award — as  vesting  in  beneficiary.    State  ex  rel.  Mund- 


ing  V.  Industrial  Commission   (Ohio),  1162.  Annotated 

—  workmen's  compensation  act — award — commutation  of  award.    State  ex  rel.  Munding 
V.  Industrial  Commission   (Ohio),  1162. 

workmen's  compensation  act — ^basis  of  liability — negligence  and  contributory  negli- 


gence.    American  Ice  Co.  v.  Eitzhugh   (Md.),  33. 
—  workmen's  compensation  act — conclusiveness  of 


mpensation  act — conclusiveness  of  decision  of  industrial  board.     Uphoff 
V.  Industrial  Board  of  Illinois  (111.),  1. 

workmen's  compensation  act-definition  of  terms— elevator  as  "vehicle."     Wilson  v. 


Dorflinger   (N.  Y.),  38. 

—  workmen's  compensation  act — employees  within  act — employees  of  interstate  railroad. 

New  York  Central  R.  Co.  v.  Winfield   (U.  S.),  1139.  ^ 

Workmen's  compensation  act — employers  within  act — municipal  corporation.     Purdy 


v.  Sault  Ste.  Marie  (Mich.),  881. 

—  workmen's   compensation    acts — employments  included — elevator  operator    in    store. 

Wilson  V.  Dorflinger   (N.  Y.),  38.  Annotated 

workmen's     compensation     act — employments  included — farmer  erecting     building 


Uphoff  V.  Industrial  Board  of  Illinois  (111.),  1.  Annotated 

—  workmen's    compensation    act — employments    included — janitor    in    office    building. 
Remsnider  v.  Union  Savings  &  Trust  Co.   (Wash.),  40.  Annotated 

workmen's  compensation  act — employments  included — ^policeman.     Griswold  v.  City 


of  Wichita   (Kan.),  31.  Annotated 

—  workmen's  compensation  act — employments  included — ^truck  driver.    American  Ice  Co. 
V.  Fitzhugh  (Md.),  33.  Annotated 

workmen's  compensation  act — excuse  for  failure  to  give  notice  of  injury — actual  notice. 


Purdy  V.  Sault  Ste.  Marie  (Mich.),  881.  Annotated 

—  workmen's  compensation  act— failure  to  give  notice  of  injury — ^burden  of  show  in,:; 

prejudice.     Hayward  v.  Westleigh  Colliery  Co.    (Eng.),  877.  Annotated 

workmen's  compensation  act — failure  to  give  notice  of  injury — ^burden  of  showing 


prejudice.    Pellett  v.  Industrial  Comminion  (Wis.),  884.  Annotated 
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Injury  to  servant — workmen's  compensation  act— necessity  of  notice  of  injury.    State  v.  Dis- 
trict Court   (Minn.),  866.  Annotated 

workmen's  compensation   act — ^notice  of  hearing — ^form   and  requisites.     Pellett   v. 

Industrial  Commission   (Wis.),  884. 

workmen's  compensation  act — ^reopening  of  hearing — ^procedure — evidence  previously 

taken.    Pellett  v.  Industrial  Commission   (Wis.),  884. 

workmen's  compensation  act — sufficiency  of  evidence  of  accidental  injury.     Hayward 

V.  Westleigh  Colliery  Co.   (Eng.),  877. 

workmen's    compensation    act— -vacation    of    award — ^what    constitutes    fraud — false 

testimony  by  claimant.     Pellett  v.  Industrial  Commission   (Wis.),  884. 

workmen's  compensation  act— validity  of  Iowa  aet.     Hawkins  v.  Bleakly   (U.  S.), 

637. 

workmen's  compensation  act — ^validity  of  New  York  act.    New  York  Central  R.  Co. 

V.  White   (U.  S.),  629. 

workmen's  compensation  act — ^validity  of  Washington  act.    Mountain  Timber  Co.  v. 

Washington   (U.  S.),  642. 
workmen's  compensation  act — ^who  is  workman — ^person  performing  casual  labor  for 

municioality.     State  v.  District  Court  (Minn.),  866. 

workmen's   compensation  act — ^who   is  workman — ^policeman.     Griswold   v.   City   of 

Wichita  (Kan.),  31. 

workmen's  compensation   act — wilful   misconduct  or   intoxication  as  precluding   re- 
covery of  compensation.    American  Ice  Co.  v.  Fitzhugh  (Md.),  33. 
"Office"  and  "employment"  distinguished.    Groves  v.  Barden  (N.  Car.),  816.  Annotated 
Se#  also  Euployiiieiit  Ageneles. 

MEABURB  OF  DAMAGES. 

See  Damasea. 

MEMBEB  OF  HOUSEHOLD. 
See  Comtraota. 

METBOFOLITAK  FOLIOE. 
Bee  Pelioe* 

milES  AND  MINEBAXS. 

Leases— oil  and  gas  leases — applicability  of  general  statutes.     Gulf  Refining  Co.  t.  Hayne 

(La.),  130. 
Partition  of  mining  interest — ^right  to  partition  in  kind.    Gulf  Refining  Co.  v.  Hayne  (La.), 

130.  Annotated 

MISCOKDUCT. 
See  Workmen's  Compenaatiom  Aets« 

MISOOKDtTOT  OF  OOtTKSEI.. 
See  Appeal  aa4  Error;  Trial* 

MISCONDUCT  OF  JUBT. 
See  Jury. 

MISI.AID  PROPERTY. 
See  Lost  Property. 

MITIGATION  OF  DAMAGES. 
Bee  DwnuicoB* 

MONOPOLIES. 

Combinations  in  restraint  of  trade — Sherman  Anti-Trust  Act— combination  of  ocean  carriers 
as  monopoly.    Thomsen  v.  Cayser  (U.  S.),  322. 

Sherman  Anti-Trust  Act — remedies  of  personal  injury — recovery  of  treble  damages. 

Thomsen  v.  Cayser  (U.  S.)   322. 

Bee  also  Appeal  aad  Error. 

MORS  OR  LESS. 

Construction  of  term  "more  or  less"  in  deed  of  realty.    Frey  v.  Etzel  (Wis.),  153.      Annotated 

MORTAL  WOUND. 
See  Homieide. 


12S2  CITE  THIS  VOL.  iJIN.  CAS.  1917D. 

Absolute  deed  ae  mortgage — deed  held  not  to  constitute  mortgage.    Maakin  ▼.  Bickinaon  (W. 

Va.),  120. 
Foreclosure — invalid  sale — subrogation  of  purchaser  to  lights  of  mortgagee.     Crystal  River 

Lumber  Co.  v.  Knight  Turpentine  Co.    (Fla.),  574.  ^  Annotated 
right  to  enjoin  sale  becauae  of  existence  of  conflicting  claims.    Mankin  v.  Dickinson 

(W.  Va.),  120.  Annotated 

second  foreclosure — parties  not  joined  in  first.    Crystal  River  Lumber  Co.  v.  Knight 


Turpentine  Co.   (Fla.),  574. 

MOTIONS. 
See  Judsmenti;  New  TriaL 

MOTIVIS. 

See  Statutes. 

MUNICIPAL  CORPORATIONS. 

Administrative  board  created  to  manage  institution — ^powers  with  respect  to  property.    Board 
of  Trustees  of  Phila.  Museums  v.  Trustees  of  Univ.  of  Pa.   (Pa.),  449. 

Charities — ordinance  regulating  private  charity — validity.     Matter  of  Dart   (Cal.),  1127. 

Annotated 

Claims  against  municipality — personal  injuries-*-officer  to  whom  notice  of  injury  must  be 
given.     White  v.  Nashville   (Xenn.),  960. 

personal  injuries — statute  requiring  notice  of  injury — validity.     White  v.  Naabville 

(Tenn.),  960. 

Conveyance  by  municipality — right  of  federal  ^overansnt  to  object.     Board  of  Trustees  of 

Phila.  Museums  v.  Trustees  of  Univ.  of  Pa.   (Pa.),  449. 
Dedication  by  municipality — necessity  of  acceptance.     Board  of  Trustees  of  Phila.  Museums 

V.  Trustees  of  Univ.  of  Pa.  (Pa.),  449.  Annotated 
what  constitutes  acceptance.     Board  of  Trustees  of  Phila.  Museums  v.  Trustees  of 

Univ.  of  Pa.  (Pa.),  449. 
Licenses — power   of   municipality — discrimination   against   nonresidents.     Ideal   Tea   Co.    ▼. 

Salem    (Ore.),  684. 
Master  and   servant — workmen's   compensation   act^municipality   as   employer  within   act. 

Purdy  V.  Sault  Ste.  Marie  (Mich.),  881. 
Ordinances — effect  of  ordinance  a«  laW.    Hopkins  v.  BSchmokId   (Va.),  1114. 
prosecution  for  violation  of  ordinance-:-right  of  municipality  to  appeal.    Oklahoma 

City  V.  Tucker  (Okla..  Crim.),  984.  Annotated 

reasonableness  of  ordinance — ^review  by  courts.     Hopkins  v.  Bichmond    (Va.),  1114. 

who  may  raise  question  of  validity.     Hopkins  v.  Richmond   (Va.),  1114. 


Police — validity  of  statute  creating  metropolitan  police.     State  v.  Jost   (Mo.),  1102. 

Annotated 
Powers  generally — express  grant  as  negativing  pre-existing  ^ower.     Hopkins  v.  Richmond 

(Va.),  1114. 
■  implied  powers.    Hopkins  v.  Richmond  (Va.),  1114. 

police  power — restriction   on   use  of  property.     Hopkins  v.  Richmond    (Pa.),  1114 

power  to  act  outside  city  limits — validity  of  fftatute.    Salt  Lake  City  v.  Young  (Utah), 

1085. 

Schools — defective  condition  of  premises — ^liability  of  schodl  district.  Howard  v.  Taeoma 
School  District   (Wash.),  792.  Annotated 

Segregation  of  races  in  residential  districts — validity  of  ordinance.  Hopkins  v.  Richmond 
(Va.),  1114. 

Streets  and  highways— coal  hole  in  sidewalk — liability  of  abutting  owner  for  injuries  result- 
ing therefrom.     Hill  v.  Norton   (W.  Va.),  489.  Annotated 

construction  of  coal  vault — presumption  of  municipal  permission.     Hill  v.   Norton 

(W.  Va.),  489. 

defective   condition   of   street — perscmal    liability   of   municipal   officers.     Pullen   v. 


Eugene  (Ore.),  933.  Annotated 

speed  regulations — applicability  to  fire  department.     Hubert  v.  Granzow    (Minn.). 


563.  Annotated 

Waterworks — ordinance  prohibiting  pollution  of  water  supply— validity.     Salt  Lake  City  v. 
Young  (Utah).  1085. 
See  also  Public  Offieers;  Workmen**  Oompensatioa  Aots. 

NEGLIGENCE. 

Animals — wild  animals — liability  of  keeper  for  damage  committed  by  wild  animal.    Barrett 

V.  State  (N.  Y.),  807. 

wild  animals — liability  of  state  for  injury  to  property.    Barrett  v.  State  (N.  Y.),  807. 

Automobiles — liability  of  owner  for   negligeoce  of  chauffeur   using  car  without  authority. 

Eakin's  Administrator    (Ky.),  1003. 
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VEGUOENOB  —  Comtin««dp 

Automobiles — liability  of  owner  for  negligence  of  son  driving  car.  Gri£Sn  v.  Russell  (Ga.), 
^^^'  ^  Annotated 

Carriers  of  goods — delay  in  transportation — depreciation  in  value  of  goods — ^measure  of  dam- 
ages.   Lyons  v.  Grand  Trunk  R.  Co.   (Mich.),  162.  Annotated 

delay  in  transportation — depreciation  in  value  of  goods — ^measure  of  damages.  Mis- 
souri, etc.  R.  Co.  V.  Foote   (Okla.),  173.  Annotated 

delay  in  transportation— depreciation  in  value  of  goods — measure  of  damages.  South- 
ern Pac.  R.  Co.  V.  A.  J.  Lyon  &  Co.   (Miss.),  171,  Annotated 

•  •  delay  in  transportation — liability  of  initial  carrier — effect  of  Carmack  Amendment. 
Southern  Pac.  R.  Co.  v.  A.  J.  Lyon  &  Co.    (Miss.),  171, 

delay  in  transportation — liability  of  initial  carrier — ^intrastate  shipment.     Missouri, 

etc.  R.  Co.  V.  Foote  (Okla.),  173. 

delay  in  transportation — verdict  sustained.    Louisville,  etc.  R.  Co.  v.  O'Brleii   (Ky.), 


922. 

Carriers  of  passengers — change  of  cars — duty  of  carrier  to  give  notice  to  passenger.  St.  Louia, 
etc.  R.  Co.  V.  Needham   (Ark.),  486.  Annotated 

— ; injury  to  passenger  falling  overboard — liability  of  carrier.  Hanley  v.  Eastern  Steam- 
ship Corp.  (Mass.),  1034.  Annotated 
unnecessary  burial  of  dead  body  at  sea — liability  of  carrier.    Finley  v.  Atlantic  Trans- 


port Co.    (N.   Y.),   726. 

unnecessary  burial  of  dead  body  at  sea — necessary  parties  to  action.    Finley  v.  Atlantic 


Transport  Co.    (N.  Y.),  726. 
Chattel  mortgages — mortgagor  in  possession — ^recovery  against  third  person  for  injury  to 

property — liability  of  third  person  to  mortgagee.    Chicago,  etc.  R.  Co.  v.  Earl  (Ark.), 

552. 
mortgagor  in  possession — right  of  action  against  third  person  for  injury  to  property. 

Chicago,  etc.  R.  Co.  v.  Earl  (Ark.),  552.  Annotated 

Contributory  negligence — ^as  question  of  law  or  fact.    Mahlstedt  v.  Ideal  Lighting  Co.  (Ill), 

209. 
Corporations — liability   of   director    for   negligence — ^limitation    of    action.     Zimmennan   v. 

Western,  etc.  Fire  Ins.  Co.   (Ark.),  513. 
Deatli  by  wrongful  act — admissibility  of  evidence — property  left  by  deceased.    Mahlstedt  v. 

Ideal  Lighting  Co.    (111.),  209. 
>■  amendment  changing  parties  to  action — effect  on  running  of  statute  of  limitations. 

Nashville,  etc.  Ry.  v.  Anderson   (Tenn.),  902. 

manufacturer  installing  lighting  plant — liability  of  manufacturer  for  death  result- 


ing from  explosion.     Mahlstedt  v.  Ideal  Lighting  Co.    (111.),  209. 
Fire  insurance — watchman  clause — negligence  of  watchman  as  forfeiting  policy.     Theriault 

V.  California  Ins.  Co.  (Idaho),  818.  Annotated 

Gas — injury  from  explosion — admissibility  of  evidence — ^booklet  issued  by  manufacturer  of 

gas  machine.    Mahlstedt  v.  Ideal  Li^hti^g  Co.  (111.),  209. 
■  injury  from  explosion — admissibility  of  expert  evidence.    Mahlstedt  v.  Ideal  lighting 

Co,   (IlL),  209. 

injury  from  explosion — contributory  negligence  as  question  for  jury.     Mahlstedt  v. 


Ideal  Lighting  Co.   (111.),  209. 
Infants — liability  for  injury  to  infant  stealing  ride  on  vehicle.    McCabe  v.  Kain  (Pa.),  378. 

Annotated 
Landlord  and  tenant — liability  of  landlord  for  injury  to  third  person  after  expiration  of 

tenancy.    Hill  v.  Norton  (W.  Va.),  489. 
Master  and  servant — domestic  servant — liability  of  master  for  injury  to  doonestio  servant. 

Holmberg  v.  Jacobs   (Ore.),  496.  Annotated 
federal    employers'    liability   act — amendment   to   bring   case    within   act— effect    on 

running  of  statute  of  limitations.    Nashville,  etc  Ry.  v.  Anderson   (Tenn.),  902. 

—  federal  employers'  liability  act — computation  of  damages  for  death — ^liJe  eiipectancy 


of  beneficiary.     Nashville,  etc.  Ry.  v.  Anderson    (Tenn.),  902. 

—  federal  employers*  liability  act — elements  of  damages  for  death — ^testimony  to  support 

instructions.     Nashville,  etc.  Ry.  v.  Anderson   (Tenn.),  902. 

federal    employers'    liability    act — employees   within    act — car    repairer.      Lorick    v. 


Seaboard  ASt  Line  Ry.  (S.  Car.),  920. 

—  federal  employers'^  liability  act — employees  within  actr— night  watchman.    New  York 


Central  R.  Co.  v.  White  (U.  S.),  629. 

—  federal  employers'  liability  act — measure  of  damages  for  death.    Nashville,  etc.  Ry.  v. 

Anderson   (Tenn.),  902.  ^  ,     .^      ^^    t. 

federal  employers'  liability  act— necessity  of  pleading  damage   from   death.     Nash- 


ville, etc.  Ry.  V.  Anderson  (Tenn.),  902.  ,    i^v     vr    ,_  -n 

—  federal* employers'  liability  act — necessity  of  proving  damage  from  death.    Nashville, 


etc.  Ry.  ▼.  Anderson  (Tenn.),  902.  .      -kt    x. 

federal  employers'  liability  act— proof  of  damage  from  death — loss  of  support.    Nash- 


ville, etc.  Ry.  v.  Anderson   (Tenn.),  902.  „  .^,    x 

—  federal  employers'  liability  act— who  is  dependent.    Southern  R.  Co.  ▼.  Veseell  (Ala.), 
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HEOUOBNCE  —  Continved. 

Mftfiter  and  aervant— workmen's  compensation  act-accident  arising  out  of  employment— fall 
of  wall  on  adjacent  premises.    Thom  v.  Sinclair  (Eng.)    188  «*«^— *•" 

Z,r"'\™r'^r°'Pf  f  *a''''  ^^V^'^f  dent  arising  out  of  employment-returning  from 

work.     John  Stewart  &  Son  v.  Longhurst   (Eng.),  196.  6       ""* 

workmen's  compensation  act— accident  arising  out  of  employment— temporary  inter- 
ruption of  employment.     Lancashire,  etc.  R.  Co.  v.  Highley    ( Eng  )     200 

workmen's  compensation  act^appeal  from  decision  of  Industrial  Accident  Commission 

—right  to  open  and  close  on  hearing  of  appeal.    American  Ice  Co.  v.  Fitzhugh  (Md  )    33 

—TTL'f'rHri^rt^^^^  ^'^^^"^^  -  ^-^^--y.    state  ex  reL  Mundin^ 


V.  Industrial  Commission  (Ohio),  1162.  ''  Annota^ 

—  workmen's  compensation  act^-award— commutation  of  award.    State  ex  rel.  Mundinjr 

V.  Industrial  Commission   (Ohio),  1162.  * 

--  workmen's   compensation   act— basis   of   liability— negligence   and   contributory   neg- 
ligence.    American  Ice  Co.  v.  Fitzhugh   (Md.),  33.  /      *« 


—  workmen's  compensation  act— conclusiveness  of  decision  of  industrial  board     Unhoff 
V.  Industrial  Board  of  Illinois   (111.),  1.  -       i*     «* 


workmen's  compensation  act— dejBnition  of  terms — elevator  as  "vehicle"     Wilson  v 
Dorflinger   (N.  Y.),  38.  .  **  t, 

—  workmen's  compensation  act— employees  within  act— employees  of  interstate  railroad. 
New  York  Central  R.  Co.  v.  Winfleld  (U.  S.),  1139.  ^iruao. 


—  workmen's  compensation  act— employers  within  act— municipal  corporation.     Purdv 
v.  Sault  Ste.  Marie    (Mich.),  881.  'r  r  j 


workmen's    compensation    act — employments    included— elevator    operator    in    store 
Wilson  V.  Dorflinger  (N.  Y.),  38.  *^  Annotated 

—  workmen  s  compensation  act— employments  included— farmer  erecting  buildine    Unhoff 
V.  Industrial  Board  of  Illinois  (111.),  1.  ^  Annotated 


workmen's,  compensation  act— employments  included— janitor  in  office  buildinff     Rem- 
snider  v.  Union  Savings  &  Trust  Co.   (Wash.),  40.  Annotated 

workmen's  compensation  act — employments  included — policeman.     Griswold  v.  Citv 


Of  Wichita  (Kan.),  31.                              '                                •"               '  Annotat^ 

—  workmen  s   compensation  act — employments   included — ^truck   driver.  American    Ice 

Co.  v.  Fitzhugh   (Md.),  33.  Annotated 

workmen's  compensation  act — excuse  for   failure   to  give  notice   of  iniurv — actual 


notice.    Purdy  v.  Sault  Ste.  Marie  (Mich.),  881.  Annotated 

—  workmen's  compensation  act — failure  to  give  notice  of  injury — burden  of  showinir 

prejudice.     Hay  ward  v.  Westleigh  Colliery  Co.   (Eng.),  877.  Annotated 

workmen's  compensation  act — failure  to  give  notice  of  injury — burden  of  showing 


prejudice.    Pellett  v.  Industrial  Commission   (Wis.),  884.  Annotated 

—  workmen's  compensation  act— necessity  of  notice  of  injury.     State  v.  District  Court 

(Minn.),  866.  Annotated 

workmen's   compensation   act — notice   of  hearing — form   and    requisites.     Pellett   v. 


Industrial  Commission    (Wis.),  884. 
—  workmen's  compensation  act — reopening  of  hearing — ^procedure — evidence  previously 
taken.     Pellett  v.   Industrial  Commission    (Wis.),   884. 

workmen's  compensation  act — sufficiency  of  evidence  of  accidental  injury.     Hay  ward 


v.  Westleigh  Colliery  Co.    (Eng.),   877. 

—  workmen's  compensation  act — vacation  of  award — what  constitutes  fraud — false  tes- 
timony by  claimant.    Pellett  v.  Industrial  Commission   (Wis.),  884. 

—  workmen's  compensation  act— validity  of  Iowa  act.    Hawkins  v.  Bleakly  (U.  S.),  637. 
workmen's  compensation  act — ^validity  of  New  York  act.    New  York  Central  R.  Co. 


V.  White  (U.  S.),  629. 

workmen's  compensation  act — validity  of  Washington  act.    Mountain  Timber  Co.  v. 


Washington    (U.  S.),  642. 

—  workmen's  compensation  act — who  is  workman — person  performing  casual  labor  for 

municipality.     State  v.  District  Court  (Minn.),  866. 

workmen's   compensation   act — who   is   workman — policeman.     Griswold   v.   City  of 


Wichita  (Kan.),  31. 

workmen's  compensation  act — ^wilful  misconduct  or  intoxication  as  precluding  recov- 
ery of  compensation.    American  Ice  Co.  v.  Fitzhugh   (Md.),  33. 

Municipal  corporations — claim  for  personal  injury — officer  to  whom  notice  of  injury  must  be 
given.     White  v.  Nashville   (Tenn.),  960. 

claim  for  personal  injury — validity  of  statute  requiring  notice  of  injury.     White  y. 


Nashville    (Tenn.),  960. 
Physicians  and  surgeons — action  for  malpractice — pleading — certainty.     Just  v.   Littlefield 
(Wash.),    705. 

liability  of  physician  for  leaving  sponge  in  surgical  wound.    Ruble  v.  Busby  (Idaho), 

m 

i. 

liability  of  physician  for  making  wrong  diagnosis.    Just  t.  Littlefield  (Wash.),  705. 

Annotated- 
what  is  excessive  verdict  for  malpractice.    Just  v.  Littlefield  (Wash.),  705. 
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KEGLIGEKCE  —  OontlniiecL 

Railroads — ^injury  to  person  near  track — object  falling  from  train.    St.  Louis,  etc.  R.  Co.  v. 

Armburst  (Ark.),  537.  Annotated 

Schools — defective  condition  of  premises — liability  of  school  district.     Howard  v.  Tacoma 

School  District  (Wash.),  792.  Annotated 

Streets   and    higliways — coal   hole   in    sidewalk — liability  of   abutting   owner   for    personal 

injuries  resulting  therefrom.    Hill  v.  Norton  (Pa.),  489.  Annotated 

defective  condition  of  street — personal  liability  of  public  officers.     Pullen  v.  Eugene 

(Ore.),  933.  Annotated 

Theaters  and  amusements — general  concessionary  of  amusement  devices — liability   for  per- 
sonal injury.     Hartman  v.  Tennessee  State  Fair  Assoc.    (Tenn.),  931. 

operator  of  amusement  device — liability  for  personal  injuries.    Hartman  v.  Tennessee 

State  Fair  Assoc.   (Tenn.),  931. 

'     scenic  railway — ^liability  of  proprietor  for  personal  injury.     Best  Park,  etc.  Co.  v. 
Rollins    (Ala.),  929. 

See  alio  Daaaagea;  Imprlaounent  for  Debt;  Iniuranoe;  Teleeraplia  and  Tele- 
phones. 

NEGOTIABLE  INSTRUMENTS. 
Bee  BU1«  and  Notes. 

NETS. 
.B«0  Fiah  and  Oante* 

NEtJTRAI.  PORTS. 
.See  War. 

NEWI.T  DISCOVERED  EVIDENCE. 

See  New  Trial. 

NEW  TRIAL. 

Denial  of  new  trial — presumption  in  favor  of  ruling  of  substitute  judge.    Smith  v.  Barnes 

(Mont.),  330. 
Discretion — granting  of  new  trial  as  resting  in  discretion  of  trial  court.     Herman  &  Ben 

Marks  v.  Haas  (Iowa),  543. 
Grounds  for  new  trial — effect  of  statute  specifying  grounds.     Pullen  v.  Eugene  (Ore.),  933. 

erroneous  admission  of  secondary  evidence  as  ground  for  new  trial.    Herman  &  Ben 

Marks  v.  Haas    (Iowa),  543.  Annotated 

•  errors  of  law  only  considered.     Pullen  v.  Kugene   (Ore.),  933. 

misconduct  of  jury — effect  of  conflicting  affi£vitr.     Mason  v.  State   (Tex.),  1094. 


Motion  for  new  trial — amendment  of  motion.     Nichols  v.  Houghton  Circuit  Judge   (Mich.)» 
100.  Annotated 

affect  of  failure  to  file  in  time ^power  of  court  to  grant  on  own  motion.    Nichols 

V.  Houghton  Circuit  Judge    (Mich.),  100. 

waiver  of  failure  to  file  motion  in  time.    Nichols  v.  Houghton  Circuit  Judge  (Mich.), 


100. 

Newly  discovered  evidence — ^showing  required.     State  v.  Klassner    (N.  Mex.),  824. 
Power  of  court  to  grant  on  own  motion.    PuUen  v.  Eugene  (Ore.),  933. 

NIGHT  WATCHMAN. 
See  Emplojere'  MabftUty  Aeta. 

NON  OBSTANTE  VEREDICTO. 
See  Jvdg^menta. 

NONRESIDENTS. 
Bee  Flali  and  Game;  Lieeaaea. 

NONSUIT. 
See  Disialiial  and  Nonsuit. 

NONUSER. 
See  Eaaemeats. 

NOTARIES  PUBLIC. 

Public  officers — ^notary  public  as  public  officer.    State  v.  Knight  (N.  Car.),  517. 
Women-Bright  at  woman  to  be  notary  public    State  v.  Knight  (N.  Car.),  617. 

Annotated 
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NOTICE. 

Se«  Animal  Imsuranee;  Carrieri  of  Passeneeri;  Credit  Ininranoe;  ETidemee;  Judc- 
menti;  Municipal  Corporations;  Workmen'i  Compensation  Aoti. 

NOTORIETY. 
See  Judicial  Notice. 

NUIfi^ANCES. 

Diseased  animal  as  nuisance.     Durand  v.  Dyson   (Ill.)»  84. 

Fertilizer  mixing  plant  as  nuisance.    Woods  v.  Rock  Hill  Fertiliser  Co.  (S.  Gar.),  1149. 

Annotated 
Injunctions — right  of  indiyidual  to  enjoin  public  nuisance.     Woods  v.  Rode  Hill  Fertilizer 

Co.  (S.  Car.),  1149. 
Pleading — unnecessary  averments — ^injury  to  third  person.     Woods  v.  Rock  Hill  Fertiliser 

Co.  (S.  Car.),  1149. 

NUNCUPATIVE  WII.L8. 
See  "Wills. 

OCEAN  CARRIERS. 
See  Carriers  of  Passen^rs;  Monopolies* 

OFPIOE  BUIIiBlNGS. 

See  Workm.en*s  Conipensation  Acts. 


See  Corporations;  Public  Qlftcerf.  . 

OUs. 
See  Mines  and  Minerals. 

OPEN  ANB  CLOSE. 
See  Workmen's  Compensation  Acts* 

OPINION  EVIDENCE. 
See  ETidence. 

OPIUM. 
See  Food  and  Dmcs. 

ORAL  TESTIMONT. 
See  ETidence. 

ORDERS. 

See  Actions. 

ORDINANCE  OF  1787. 
See  Constitutional  Law. 

ORDINANCES. 

See  Municipal  Corporations. 


Meaning  of  "other"  as  used  in  statute.     American  Ice  Co.  v.  Fitzhugb  (Md.),  33. 

OWNERSHIP. 

See  False  Pretenses. 

OWNERS  OF  PREMISES. 

Coal  hole  in  sidewalk— liability  of  abutting  owner  for  injuries  resulting  therefrom.    Hill  ▼. 
Norton   (W.  Va.),  489.  Annotated 

PAIN. 

See  Damages* 

PARDONS. 

Contract  to  procure  pardon  or  parole — validity.     Gordon  r.- Gordon's  Administrator   (Ky.), 
886.  Annotated 
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PARENT  AND  CHItiD. 

Antoinobilefl — ^liability  of  owner  for  negligence  of  son  driving  car.    Griffin  v.  Russell  (Ga.), 
9^4.  Annotated 

Emancipation  of  child — sufficiency  of  evidence  to  show.    Lufkin  v.  Harvey  (Minn.),  583. 

Annotated 

Necessaries  furpished  child — liability  of  parent.     Lufkin  v.  Harvey    (Minn.),  683. 
See  alio  Bastard7* 

PAROLE. 


PAROL   EVIDENCE. 

Bills  and* notes — parol  evidence  as  to  consideration.    First  State  Bank  v.  Kelly  (N.  Dak.), 
1044. 
■  parol  evidence  of  conditional  delivery.     First  State  Bank  v.  Kelly   (N.  Dak.),  1044. 

Annotated 

parol  evidence  of  oontemporaneous  agreement  to  release.    First  State  Bank  v.  Kelly 

(N.  Dak.),   1044. 

parol  evidence  of  signature  for  accommodation.    First  State  Bank  v.  Kelly  (N.  Dak.), 


1044. 
Contracts — ^parol  evidence  to  show  illegality.    Kuhn  v.  Buhl  (Pa*)i  415*  Annotated 

PARTIAL  INTESTACY. 
See  Wills, 

PARTICIPATION. 
See  Aflsanlt. 

PARTIES  TO  ACTIONS. 

Bills  and  notes — action  on  note — parties  defendant — ^joint  makers  or  endorsers.     Colley  v. 

Summers  Parrott  Hardware  Co.  (Va.),  375. 
Dead  bodies — ^action  for  unnecessary  burial  at  sea — necessary  parties.     Finley  y.  Atlantic 

Transport  Co.  (N.  Y.),  726. 
Death  by  wrongful  act — amendment  changing  parties  to  actions-effect  on  running  of  statute 

of  limitations.     Nashville,  etc.  By.  v.  Anderson    (Tenn.),  002. 
Nonexistence  of  plaintiff  as  defense  to  action.    Baldauf  v.  Nathan  Russell  (N.  J.),  1191. 

Annotated 
Trusts  and  trustees — action  to  subject  spendthrift  trust — ^necessary  parties.     McColgan  v. 

Walter  Magee  (Cal.),  1050. 

See  also  Mortsagea. 

PARTITION. 

Mines  and  minerals — partition  of  mining  interest.    Oulf  Kefining  Co.  y.  Hayne  (La.),  ISO* 

Annotated 

PAYMENT. 

Note  as  payment — question  of  law  or  fact.    Norman  v.  Meeker  (WAbIi.),  463.' 
See  also  Checks. 

PEBDLERS. 
See  Hawkers  and  Peddlers. 

PENALTIES. 
See  Fine*  and  Pemaltiea. 

PBREMPTORT  WRIT. 
See  Mandamus. 

* 

PERSONAL  INJURIES. 
See  DanLaces;  NegliKenoe. 

PHYSICAI.  EXAMINATION. 

Examination  of  party  to  action  as  resting  in  discretion  of  court.  Cohen  v.  Philadelphia  Rapid 
Transit  Co.  (Pa.),  350.  Annotated 

Right  to  compel  physical  examination  of  party  to  action — ^physician  which  may  be  selected. 
Just  V.  Littlefield  (Wash.),  705. 
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PHYSICIANS  AND  SURGEONS. 

Malpractice — complaint  in  action  for  malpractice — ^requirement  of  certainty.    Just  v.  Little- 
field  (Wash.),  705, 

leaving  sponge  in  surgical  wound — liability  of  physician.     Ruble  v.  Busby  (Idaho), 


665. 

liability  of  physician  for  making  wrong  diagnosis.    Just  v.  Littlefield  (Wash.),  705. 

Annotated 

what  is  excessive  verdict  for  malpractice.    Just  v.  Littlefield  (Wash.),  705. 

See  also  Fh7sloal  Ezamlnatioii. 

PLACB  OF  BUSINESS. 

See  Venue. 

FI.EADING. 

Amendment — amendment  omitting  reference  to  state  statute  and  claiming  under  federal 
employers'  liability  act — effect  on  running  of  statute  of  limitations.  Nashville,  etc.  Rj. 
V.  Anderson   (Tenn.),  902. 

right  to  amend  after  reversal  of  judgment.    Estate  of  Oldfleld  (Iowa),  1067. 

Bills  and  notes — necessity  of  pleading  execution  for  accommodation  only.     First  State  Bank 

V.  Kelly  (N.  Dak.),  1044. 
Bills   of    particulars — when    required — action   for    reimbursement   of   expenses.      Gordon   t. 

Gordon's  Administrator  (Ky.),  886. 
Contracts — plea  by  defendant  of   change   in  contract.      Divide  Canal   &  Reservoir    Co.  t. 

Tenney   (Colo.),  346. 
Damages — plea  of  special  damages  held  insufficient.    Griffin  v.  Russell  (Ga.),  994. 
Declaration — admission  in  declaration  cured  by  plea.    Nashville,  etc.  Ry.  v.  Anderson  (Tenn.), 

902. 
Demurrer — scope  of  specifications.     Best  Park,  etc.  Co.  v.  Rollins    (Ala.),  929. 
Equity   pleading— disregardiiig   erroneous   designation    of   pleading.     Mankin   v.   Dickinson 

(W.  Va.),  121. 
Improvements — recovery  by  occupying  elaimant — ^i^eading..  New  York,  etc.  R.  Co.  v.  Cella 

(Conn.),  690. 
Libel  and  slander — pleading — ^necessity  of  colloquium.     Fensky  v.  Maryland  Casualty  Oo. 

(Mo.),  963. 

pleading — office  of  innuendo.    Fensky  v.  Maryland  Casualty  Co.  (Mo.),  963. 

pleading — sufficiency  of  colloquium — showing  imputation  of  forgery.  Fensky  v.  Mary- 
land Casualty  Co.   (Mo.),  963. 

Master  and  servant — federal  employers'  liability  act — necessity  of  pleading  damage  from 

death.    Nashville,  etc.  Ry.  v.  Anderson  (Tenn.),  902. 
Nuisances — pleading — unnecessary    averments — injury    to    third    persons.      Woods    v.    Rock 

Hill  Fertilizer  Co.  (S.  Car.),  1149. 
Physicians  and  surgeons — action  for  malpractice — pleading — certainty.     Just  v.  Littlefield 

(Wash.),  705. 
Quieting  title — right  to  affirmative  relief  on  cross  bill.    Larkin  v.  Superior  Court  (Cal.),  670. 

Annotated 
Reply-^waiver  of  failure  to  reply  to  counterclaim.     Streudle  v.  Leroy   (Ark,),  618. 

Annotated 
Sham  pleading — striking  out  denial  as  sham.     Kline  v.  Harris    (N.  Dak.),  1176. 

Annotated 
See  alio  Appeal  and  Brror;  Inatractiom;  Varianee. 

FLEDGE. 

Checks — failure  to  present  pledged  check— -evidence  of  custom.  German  American  Bank  of 
Seattle  v.  Wright  (Wash.),  381. 

liability  of  indorser  on  pledged  check — necessity  of  exhausting  other  security.  Ger- 
man American  Bank  of  Seattle  v.  Wright  (Wash.),  381. 

POUCE. 

Metropolitan  police — validity  of  statute  creating.    State  v.  Jost  (Mo.),  1102.  Annotated 

^'Workman'' — policeman  as  "woi:kjiiaji"  vritfain  workmen's  compensation  act.  Griswold  v. 
City  of  Wichita  (Kan.),  31. 

POLICE  POWER. 
See  Constltiitioiial  Law. 

POLITICAL  ORinCISM. 
See  Libel  and  Slamder. 

POLITICAL  MATTERS. 
See  Injvnetioiie. 
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POUTIOAI.  QUTESTIOKS. 
Bee  Oonstitutioiial  Iiaw. 

Foxxunoii. 

Bee  Waters  and  Watereeursee. 

POPinUATZOH. 
See  Cenive. 

POME8SIOV. 
See  Ol&attel  MertsAsee;  Landlord  aad  Tenant*  . 


See  Statutes. 

PRE-EXISTING  DEBT.     . 
See  Bills  and  Kotes. 

PREJUDICE. 
See  Werkuen^s  Comyeosation  Aets. 

PREMEDITATION. 
See  Homleide* 


See  Deeds. 


See  Inanranee. 


Common  law  of  another  state — presumed  to  be  Mine  as  tliat  of  forum.    German  American 

Bank  v.  Wright  (Waah.)»  381;  Klotz  v.  Pan-American  Match  Co.  (Mass.),  895. 
Letters — presumption  as  to  authenticity  of  reply  tetter.     LouisTille,  etc.  R.  Co.  v.  O'Brien 

<Ky.),  922, 
presumption  as  to   authority  to  answer   letter.     New  York,   etc.   R.  Co.  ▼.   Cella 

(Conn.),  590. 
Statute  establishing  presumption — validity.    Hawkins  v.  Bleakly  (U.  S.),  637. 
Statutes — presumption  against  change  of  another  statute  or  statutory  system.     Twentieth 

St.  Bank  v.  Jacobs  (W.  Va.),  695. 

presumption  in  favor  of  validity.    Hopkins  v.  Richmond  (Va.),  1114. 

— : —  presumption  of  legislative  knowledge.    Twentietli  St.  Bank  v.  Jacobs  (W.  Va.),  695. 
'Streets  and  highwayB-*-conBtruction  of  coal  vault — ^presumption  of  municipal  permission. 

Hill  V.  Norton  (W.  Va.),  480. 
See  also  Appeal  and  Bwor, 


See  Palse  Pretenses* 

PRIORITY. 

See  Jndsments, 

PRIVATE  CHARITIES. 
See  Charities. 

PRIVATE  COUKSEIb 
See  Proseentlns  AttomeTs. 

PRIVncOED  COMK17HICATIOXS. 
See  Idbel  and  Slander. 

PRIVII.EeBS  OF  CITIZENS. 
See  Censtitniional  Itaw* 

PRIZES, 
See  War. 
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PROCEDURC. 
See  Workmen's  Compensatloii  Aets. 

FR0CEEDI170. 

Meaning  of  "Proceeding."    Greenleaf  v.  Minneapolis,  etc.  R.  Co.  (N.  Dak.),  908, 

PROFITS. 

See  Damagei. 

PROOF  OF  OTHER  CRIMES. 
See  False  Pretenses. 

PROOFS  OF  LOSS. 

See  Fire  Insurance. 

PROSECTJTIlfO   ATTORNEYS. 

Private  counsel — ^right  to  assist  prosecution  in  criminal  case.    Robinson  ▼.  State  (Fla.),  506. 

Annotated 

vROBTmrrioir. 

Definition — ^''prostitution"  as  including  act  of  man.     State  v.  Gardner    (Iowa),  239. 

Annotated 
Evidence — proof  of  character  of  house — ceneral  repute.    State  v.  Gardner   (Iowa),  239. 
Instructions— definition  of  house  of  ill  fame.    State  v.  Gardner   (Iowa),  239. 
Visiting  house  of  ill  fame — ^purpose.    State  v.  Gardner  (Iowa),  239. 
See  alao  Appeal  and  Error. 

PROVOCATION. 

See  Aaaanlt. 

PranC  OOMMBRT. 
See  lilbel  and  Slamdev* 

PUBLIC  LANDS. 

Contracts — withdrawal   of  competing  proposal   for   public   land   as   against  publie   policy. 
Kuhn  V.  Buhl  (Pa.),  415. 

PUBLIC  NUISANCES. 
See  Nuisances. 

PUBLIC  OFFICERS. 

Anti-nepotisfn  law — construction — appointments  prior  to  act.    Barton  v.  Alexand^  (Idaho), 
729. 

■  construction — ^"associates    in   office."     Barton   v.   Alexander    (Idflyo),    729. 

Annotated 
•  construction— computation  of  relationship.    Barton  v.  Alexander   (Idaho),  729. 

■  construction — payment  of  mAaaj  after   Ulegal   a)>pointment.     Barton  v.   Alexander 
(Idaho),  729.  Annotated 

'  construction — political  divisions  embraced.     Barton  v.  Alexander    (Idaho),  729. 

Annotated 

construction — retroactive  effect.    Barton  v.  Alexander  (Idaho),  729.  Annotated 

construction — scope  of  law.     Barton  v.  Alexander   (Idaho),  729.  Annotated 

title  and  subject  matter.    Barton  v.  Alexander  (Idaho),  729.  Annotated 

validity  of  act.     Barton  v.  Alexander  (Idaho),  729.  Annotated 


Compensation — de  jure  officer — riglit  to  recover  from  municipality  salary  paid  to  de  facto 
officer.    Cleveland  v.  Luttner  (Ohio),  1334.  Annotated 

Eligibility — ^restriction  to  voter* — eligibility  of  woman.     State  v.  Knight   (N.  Car.),  517. 

Nature  of  public  office — contract  with  public.     Cleveland  v.  Luttner   (Ohio),  1134. 

Notaries  public — ^notary  a»  officer.-  State  v.  Knight   (N.  Car,),  517. 

right  of  woman  to* be  notary  public.     State  v.  Knight  (N.  Car.),  517.  Annotated 

"Office"  and  "employment"  distinguished.    Groven  v.  Barden   (N.  Car.),  316.  Annotated 

Removal — intoxication  as  ground  for  removal  of  public  officer.     State  v.  Pratt   (Ala.),  990. 

Streets  and  highways — defective  condition  of  BtVMt-^peraomil  liability  of  public  officers. 
PuUen  V.  Eugene  (Ore.),  93?,  Annotated 

See  also  Libel  and  Slander. 

PUBLIC  POLICY. 
See  Contracts. 


OBNBBAL  INPE3L  Jjj^l 

PUBUC  PBOV^RTT. 

FUBUC  9CKOOI4L 
&••  Sokoolfl. 

QUAUFlCATXONS. 
See  Jury. 

QUESTIONS  OF  I^AlJCr.  AND  FACT. 

Contracts — ^validity  of  contract  as  question  of  law.    Kuhn  v.  Buhl   (Pa.)*  415. 
Contribut<$ry  negligence — as  queatixm  of  law  or  ik€t.    MahlsiedliL v.  Ideal  Lighting  Go.  (111.), 

209. 
Payment — note  as  payment — question  of  law  or  fact.    Norman  y.  Meeker   (Wash.),  402. 

QtnimNG  TITLE. 

Cross  bill  in  action  to  quiet  title — ^right  to  affirmative  relief.     Larkin  v.  Superior  Court 
(Cal.),670.  Annotated 

&ACES. 

Segregation  of-r«i0e«  Ib.  residential  districts — validity  o|  or^iD^ptffi  .'^:aMpfi  v.  Richmond 
(Va,),  1114.  .'       .^ 

BAIIiROADfl. 

Injury  to  person  near  track — object  falling  from  traip — ^liability  of  railroad.     St.  Louis, 
etc.  R.  Co.  y.  Armbrust  (Ark.),  6S7.  Annotated 

See  also  EMiements;  Master  and  Brnmnt;  TlM^em  and  Amusements;  Work- 
men's Qompensatlon  Acts, 

-I      .  .  •  ,      • 

RATIFICATION. 
See  Alteration  of  Inatmmentsi  Oontraets* 

BSASONABZiB  BOtTBT.  ' 

See  Instmeiipnf* 

> 

RficzrtPTS. 

See  WareluMui^iu  .    . , 

ASCITAXS.  "    ' 

Spe  WiU4. 

See  Gori^mratlonfl* 


Confirmation  of  referee's  report — adaption  of  findings  bj  court.    Philadelphia  Casualty  Co. 

V.  Fechheimer  (Fed.),  64.  '  ... 

Validity  of  reference  in  action  at  law  in  teidleral  ocmrtr— effect  of  erroneous  designation  of 

referee.    Philadelphia  Casualty  Co.  y.  Fechheimer  (Fed.),  64. 

See  also  Appeal  and  Error. 

REFORBCATION. 
See  Reselasion,  CaneettftAjy^n  and  Reformation. 

BEI.ATIONSHIP. 
See  FvMfto  INSeers. 

BEI.EASE  AND  DISCHARGE. 
See  Bills  and  Notjet; .  Gkattel  Mortgases. 

BELIGION. 
See  "Wmt. 

BSMOVAI.. 
See  Pnblie  OAeevs* 
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Bond — ^recovery  on  bond — value  of  property — eflfect  of  original  judgment.    Wallace  y,  Ckix 

(Neb.),  699. 
J'udgxnent  in  replevin — "value"  of  property.    Wallace  v.  Cox  (Neb.),  699. 


See  Pleadins* 

REPLY  LETTERS. 
See  Letters. 

REPUBLICAN  GOVERNMBNT. 
See  Oonstitiitlonal  Law. 

REPUGNANCY. 

See  Wills. 

REPUTATION. 
See  Aasavlt;  Libel  and  Slander. 

RESCISSION,  CANCELLATION  AND  REFORMATION. 

Power  of  equity  to  reform  will.    Lewis  v.  Reed's  Executor  (Ky.),  1155.  Annotated 

.   RESIDENCE. 
See  Raeesi  Veane. 

RESISTING  OFFICER, 

Defense  of  property  as  justification  for  resisting  officer.    State  v.  Selengut'  (R.  I.),  303. 

Annotated 

RES  JUDICATA. 
See  Wovkai.en'»  Campe«satio«  Aeti* 

RESTRAINT  OF  MARRIAGE. 
See  Marriaso. 

RESTRAINT  OF  TRADE. 
See  Appeal  ai&d  Errori  Monopollei* 

REVIVAL. 
See  WilU. 

REVOCATION. 
See  Wills. 

RIGHT  OF  WAY. 
See  Eaeemeitte. 

RUMORS. 
See  Libel  and  Slander. 

SAID. 

Meaning  of  "said."    Moore  v.  Paving  Improvement  District  (Ark.),  699.  Annotated 

SALARY. 

See  Pnblie  Officers. 

SALES. 

Conditional  sales— election  of  remedies  on  breach  of  conditional  sale.     Norman  v.  Meeker 

(Wash.),  462.  Annotated 

Stoppage  in  transitu — loss  of  right — ^transfer  of  warehouse  receipt.    Rummell  v.  Blanchard 

(N.  Y.),  109. 
Vendor's  lien — ^transfer  of  warehouse  receipt  as  divesting.    Rummell  v.  Blanchard  (N.  Y.),  109. 

Annotated 
See  also  Hawkers  and  Peddlers. 
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8e«  Hawkers  and  Peddlers* 

SCENIC  RAII.WAT8. 
Bee  Theaters  and  An&nsements. 

SCHOOI.9. 

Defective  condition  of  premises — ^liability  of  school  district.  Howard  y.  Tacoma  School 
District  (Wash.),  792.  Annotated 

Teachers — reinstatement  of  teacher — ^mandamus  as  remedy.  Richards  v.  District  School 
Board  (Ore.),  266. 

removal  of  woman  teacher — marriage  as  ground  for  removal.     Richards  v.  District 

School  Board  (Ore.),  266.  •  ^  .       Annotated 

SECONDARY  EVIDENCE. 
See  ETidenoe. 

SECURITIES. 
See  Infants. 

SEGREGATION  OF  RACES. 
See  Raees. 

SEUP-SERVING  liETTERS. 
See  ETidenee. 

SENTENCE  AND  PUNISHMENT. 
See  Armament  of  Covnselt  I<ife  Insaranoe. 

SERVICES. 
See  Oentraets^ 

SET-OFF. 

Appeal  and  error — amount  in  controversy  for  purpose  of  appeal-— effect  of  counterclaim  by 
.    defendant.     Morrow  v.  Bell  (Iowa),  98.  At^notiited 

Pleading — reply  to  counterclaim — waiver.     Streudle  v.  Leroy   (Ark.),  618.  Annotated 

Torts — counterclaim  for  tort  in  action  for  tort.     Powell  y.  T^wM   <Wift.>,  iX13«    ■ 

Annotated 

SETTLEMENT. 
See  Attorneys. 

SHAM  PUBADING. 
See  Pleading. 

SHERMAN  ANTI-TRUST  ACT. 
See  Monopolies. 

SHIPS  AND  SHIPPING. 

War — ^restoration  of  illegal  prize — admiralty  jurisdiction.    The  Steamship  Appam   (U.  S.), 

442. 

■ —  right  to  bring  prize  into  neutral  port.    The  Steamship  Appam  (TJ.  S.),  442. 

Annotated 

See  also  Carriers  of  Passens«ra* 

SHOES. 
See  Evideaee* 

SHOOTING. 

See  Assault* 

SICKNESS. 
See  Animal  Insnranea. 

SIDBWAXKS. 

See  Streets  and  HisHways. 
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SIGNATUB£. 

See  Atiaelment;  Bills  mmA  N^teg. 

SITUS. 
See  Tazatioiu 


SULNDER. 
See  Libel  and  Slander. 

SPECIAL  ASSESSMENTS. 
See  Tazatioii. 

SPECIAL  PROCEEDINGS. 
See  AotioBi. 

SPECIFICATIONS. 
See    Pleading. 


See  Automobiles;  Streets  and  Hlgbways* 

SPENDTHRIFT  TRUSTS. 
See  Tmsts  and  Trustees. 

SPOLIATION. 

See  Alteration  of  Instmments. 

SPONGES* 
See   Physicians   and   Surgeons. 

STATE  COURTS. 
See  Courts. 

STATES. 

Aninwilfl— wild  animals — ^liability  of  state  for  injury  to  property.    B«rrett  y.  State  (N.  Y.)» 
807. 
See  allM  Public  Mteers. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Idniitation  of  Aetlons. 

STATUTES. 

Construction — ^aids  to  construction— contemporaneous  construction.     Huntwortb   v.   Tanner 
(Wasli.),  676. 

aids  to  construction — report  of  legislative  committee.     Pellett  v.  Industrial  Com- 
mission (Wis.),  884. 

ambiguous  statutes — evil  to  be  remedied  as  test  of  meaning.    Huntwortb  t.  Tanner 


(Wash.),  676. 

—  avoiding  injustice  or  absurdity.    Uphoff  v.  Industrial  Board  of  Illinois  (111.),  1. 

—  definition  of  terms  by  legislature.    Ideal  Tea  Co.  v.  Salem  (Ore.),  684. 

—  disregarding  inconsistent  words.    Uphoff  v.  Industrial  Board  of  Illinois  (IlL)j  1. 

—  effect  of  preamble.    Huntwortb  v.  Tanner  (Wash.),  676. 

—  effectuating  all  provisions  of  statute.     Uphoff  v.  Industrial  Board  of  Illinois  (III.),  1. 

—  effectuating  legislative  intent.    Uphoff  v.  Industrial  Board  of  Illinois  (111.),  1. 

—  masculine   words   as    extending   to   females— rule   inapplicable.      State    v.    Gardner 
(Iowa),  239. 

—  meaning  of  "other."    American  lee  Oo.  v.  FitEhugh   (Md.),  33.  Annotated 
motive  of  legislature — inquiry  by  court.     Greenlead  v.  Minneapolis,  etc.  R.  Co.   (N. 


Dak.),  908. 

—  penal  acts — strict  construction.    Huntwortb  v.  Tanner  (Wash.),  676. 

—  police  regulations— effectuating  purpose  of  act.     State  v.  Lipkin   (N.  Car.),  137. 

—  presumption  against  chan^i^  6f  another  statute  w  statutory  system.    Twentieth  St» 
Bank  v.  Jacobs  (W.  Va.),  695. 

—  presumption  of  legislative  knowlddgd.    Twentieth  St.  Bank  v.  Jacobs  (W.  Va.),  605. 

—  rule  of  ejusdem  generis.    State  v.  Gardner  (Iowa),  2i9. 
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STATUTES  —•  Continued. 

Enactment — ^nature  of  veto  power.    Qottstein  v.  Lister  (Waafa.)i  1008. 

Evidence — admissibility  of  evidence  touching  constitutionality  of  statute.     Barker  v.  State 

Fish  Commission   (Wash.),  810. 
Partial  invalidity  of  statute— effeot.    Gottstein  v.  Lister  (Wash.),  1008. 
Repeal — effect  on  existing  cause  of  action.    Pullen  v.  Eugene   (Ore.),  933. 
Title  and  subject  matter — Idaho  anti-nepotism  law.     Barton  v.  Alexander   (Idaho),  729. 
Who  may  attack  validity  of  statute.    Hawkins  v.  Bleakly  (U.  S.),  637. 

See  also  Censna;  Conatitntlonal  Law;  Eniployment  As^noiea. 

STEALING  BIBE, 
See  Infants.    . 

8TEAMSHIFS. 
See  Carriers  of  Passengera. 

STIPULATEB  FOKFEITUBES. 
See  Contracts* 

STIPULATIOHS. 
See  Telecitplui  *ad  Telephones. 

STOCK  AKB  STOCKHOLDERS. 

Attachments-corporate  stock  as  subject  to  attachment.    Husband  v.  Linehan  (Ky.),  954. 

manner  of  levy  of  attachment  on  stock.    Husband  v.  Linehan  <Ky.>,  954. 

Books  and  records  of  corporation — admissibility  in  evidence  in  action  between  stockholders. 
Miller  v.  Dilkes  (Pa.),  555.  Annotated 

inspection  of  corporate  books — ^ri^^ht  of  stockholder  as  absolute  or  qualified.     Klotz 


V.  Pan-American  Match  0>.  (Mass.),  895.  Annotated 

inspection  of  corporate  booka-^-eoope  of  examination  by  stockholder.    Klotz  v.  Pan- 


American  Match  Co.  (Mass.),  895. 
Transfer  of  stock — effect  of  failure  to  record.    Husband  v.  Linehan  (Ky.),  954^ 
law  governing  transfer.    Husband  v.  Linehan   (Ky.),  954.  Annotated 

Hee  also  Ifrancis,  Statnte  of. 

STOPPAGE  IK  TRAKSITU. 
See  Carriers  of  Goods. 


Workmen's  compensation  act— operator  of  elevator  in  store  as  employment  within  purview 
of  workmen's  compensation  act.    Wilson  v.  Borllinger  (K.  Y.),  38.  Annotated 

STREETS  AKB  HIGHWAYS. 

Coal  holes — ^liability  of  abutting  owner  for  injuries  resulting  therefrom.     Hill  v.  Norton 

(W.  Va.),  489.  Annotated 

— — ' —  presumption  of  permission  by  municipality,  to  construct.     Hill  v.  Norton   (W.  Va.), 

489. 
Defective  condition  of  street — personal  liability  of  public  officers.    Pullen  v.  Eugene  (Ore.), 

933.  Annotated 

Kstablishment  by  user — ^width  of  street — extension  of  original  lines.     McCracken  v.  Joliet 

(111.),  144. 
Speed  regulations — applicability  to  fire  department.    Hubert  v.  Granzow  (Minn.),  563. 

Annotated 
Vehicles — ^liability  for  injury  to  infant  stealing  ride  on  vehicle.    McCabe  v.  Kain  (Pa.),  378. 

Annotated 

See  also  Deeds. 

STRIKIlffG  TESTIMOHT. 
See  Trial. 

SUBJECT-MATTER. 
See  Statutes. 

SUBROGATIOH. 

Mortgages — foreclosure — invalid   Mle^subrogation   of    purchaser    to    rights   of   mortgagee. 
Crystal  River  Lumber  Co.  v.  Knight  Turpentine  Co.  (Fla.),  574.  Annotated 

SUICIDE. 
See  Life  Insurance. 
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ST7PFORT, 
See  Employer!'  Liabilitj  Aoti« 

SURPLUS  INCOICB. 
See  Trust!  and  Trustees^ 

SURPRISE. 
See  Jury. 

SURRENDER  OF  POSSESSION. 

See  Iiandlord  and  Tenant. 

SUSPENSION. 
See  Trial. 

TAXATION. 

Situs  of  property — intangible  property.    Welch  v.  Boston  (Mass.),  946. 

personalty  held  in  trust.    Welch  v.  Boston  (Mass.),  046.  Annotated 


Special  assessments — error  in  description — effect.     Moore  v.  Paving  Improvement  District 
(Ark.),  609. 
'  fairness  in  making  assessment — sufficiency  of  evidence.     Moore  v.  Paving  Improve- 

ment District  (Ark.),  699. 

property  subject — county  property.    Gainesville  v.  Alachua  0)unty  (Fla.),  843. 

Annotated 
See  also  Ideenaei. 


See  Sehoola. 

TEI^EGRAPHS  AND  TEI^PHONES. 

Fire  department — instruction  by  telephone  to  proceed  to  fire — admission  in  evidence.  Hubert 
v.  Granzow  (Minn.),  663. 

Stipulation  on  telegraph  blank— commencement  of  suit  as  presentation  of  claim  for  dam- 
ages.   Mason  v.  Western  Union  Tel.  Co.  (N.  Car.),*169.  Annotated 

TESTAMENTARY   CAPACTTT. 
See  Wills. 

THEATERS  ANB  AMUSEMENTS. 

General  concessionary  of  amusement  devices — liability  for  personal  injuries.     Hartman  v. 

Tennessee  State  Fair  Assoc.  (Tenn.),  931. 
Operator  of  amusement  devices — ^liability  for  personal  injuries.    Hartman  v.  Tennessee  State 

Fair  Assoc.  (Tenn.),  931. 
Scenic  railway — liability  of  operator  for  personal  injuries.     Best  Park,  etc.  Co.  t.  Rollins 

(Ala.),  929. 

THEN. 

Meaning  of  "then"  as  used  in  indictment.    State  v.  Klassner  (N.  Mex.),  824. 


See  TrIaL 


See  Infants. 

TTTUE. 
See  Statutes. 

TOOLS. 

Wagon  as  "tool  or  instrument"  within  exemption  statute.    Schwartz  v.  Dennis  (La.),  94. 


Annotated 


TORTS. 
See  Attorneys;  Imprisonment  for  Debt;  Set-ofP. 

TRANSFER. 
See  Prandnlent  Sales  and  ConTOjanoes;  Stoek  and  Stoekliolden. 


Adherence  to  enemies — ^what  constitutes.    The  King  y.  Casement  (K.  B.)>  468.       Annotated 

TRESPASS. 
See  Assault, 


Admission  of  evidence — ^waiver  oi  error  by  cross-examination.     First  State  Bank  v.  Kelly 

(N.  Dak.),  1044. 
waiver  of  error  by  requesting  instructions.     First  State  Bank  v.  Kelly   (N.  Dak.), 

1044. 
Conduct  of  court — remark  by  court  held  not  to  constitute  comment  on  evidence.    Mason  v. 

State  (Tex.),  1094. 

restraining  misconduct  of  counsel  as  error.    Mason  v.  State  (Tex.),  1094. 

Continuance — refusal  of  continuance  In  crimizuil  case — discretion  of  court.     Mason  v.  State 

(Tex.),  1094. 

Criminal  case — right  of  private  counsel  to  assist  prosecution.    Robinson  v.  State  (Fla.),  506. 

Annotated 

Pl\ysica1  examination  of  party  to  action — discretion  of  court  in  granting.  Cohen  v.  Phila- 
delphia Rapid  Transit  Co.   (Pa.),  350.  Annotated 

physician  which  may  be  selected.    Just  v.  Littlefield   (Wash.),  705. 

Striking  out  testimony — testimony  admitted  without  objection.     Simmons  v.  National  Live 

Stock  Insurance  Co.  (Mich.),  42. 
Suspension  of  trial  to  permit  consultation  with  witnesses — refusal  of  request  as  error.    Mason 

v.  State  (Tex.),  1094. 
Theory — trial  on  wrong  theory — effect.    Hanley  v.  Eastern  Steamship  Co.  (Mass.),  1034. 
Withdrawing  juror — surprise — discretion  of  court.    Cohen  v.  Philadelphia  Rapid  Transit  Co. 

(Pa.),  350. 

See  also  Arsnnent  of  Counsel;  IHsmissal  mad  Honsnlt;  Findings |  Hew  Trial; 
Venue. 

TRUCK  BBIVER. 
See  Workmen's  Compensation  Aots. 

TRUST  J^BEDB. 

Foreclosure — right  to  enjoin  because  of  existence  of  conflicting  claims.  Mankin  v.  Dickinson 
( W.  Va. ) ,  120.  Annotated 

TRUSTS. 
See  Monopolies.    ■ 

TRUSTS  AND  TRUSTEES. 

Spendthrift  trusts — action  to  subject  spendthrift  trust — necessary  parties.  McColgan  v. 
Walter  Magee  (Cal.),  1060. 

rights  of  parties  as  to  surplus  income.    McColgan  v.  Walter  Magee  (Cal.),  1050. 

validity  of  spendthrift  trust — ^general  doctrine.    McColgan  v.  Walter  Magee   (Cal.), 

1050. 
validity  of  spendthrift  trust — spendthrift  trust  in  favor  of .  donor.     McColgan  v. 

Walter  Magee  (Cal.),  1050. 
Taxation — situs   of   personalty  held  in   trust   for  purpose  of   taxation.     Welch   v.   Boston 

(Mass.),  946.  ,  Annotated 

Title  to  trust  property — exclusive  title*  vested  in  trustee.    Welch  v.  Boston  (Mass.),  946. 

See  also  Wills. 

TRUTH.    . 
See  Ubel  and  Slander. 

UNBERSTAKDING. 
See  Libel  and  Slander. 

UNBUE  IKFLUENCE. 
"See  Drills. 

USAGES  AHD  CUSTOMS. 

Checks — failure  to  present  pledged  cheek^-admlssibllity  of  evidence  of  custom.  German 
American  Bank  of  Seattle  v.  Wright  (Wash.)  381. 

USER. 
See  Streets  and.  Hlgl&ways. 
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17S1TRT. 

What  constitutes  usury — proTision  for  acceleration  of  maturity  of  debt.     Cissna  Loan  Co. 
V.  Gawley   (Wash.),  722.  Annotated 

provision  for  payment  of  debt  before  maturity.    Cissna  Loan  Co.  v.  Gawley  (Wash.)^ 

722, 

VACATION. 

fiee  W^orkmen's  Oompeiisatioii  Aoti« 

VALtnB. 
See  Carriers  of  Goods;  ReploTin* 

VARIANCE* 

Bills  and  notes — failure  of  consideration — right  to  prove — variance.     Colley  v.  Summers 
Parrott  Hardware  Co.  (Va.),  376. 

Checks — capacity  in  which  check  sued  on  is  held — variance.     German  American  Bank  of 
Seattle  v.  Wright  (Wash.),  381. 

Contracts — action  on  express  contract — ^right  to  recover  on  implied  contract.    Estate  of  Old- 
field   (Iowa),  1067. 

Larceny — owner  of  stolen  property  alleged  to  be  unknown — variance.    State  v.  Klassner  (N, 
Mex:),  824. 

Prejudice — burden   of  showing.     German  American   Bank  of  Seattle  v.  Wright    (Wash.)* 
381. 
See  also  Appeal  and  Error. 

VEHICLES. 

Exemption»^wagon  as  "tool  or  instrument."    Sckwartz  v.  Dennis  (La.)^  94.       .Annotated 
Stealing  ride  on  vehicle — liability  for  injury  to  infant.     McCabe  v.  Kain  (Pa.),  378. 

Annotated 
Workmen's  compensation  act— elevator  4W  "vehicle/'     Wilson  v.  I>orflinger   (N.  Y.),  38. 

VENDOR'S  IiIElC.   . 

Divesting  vendor's  lien — transfer  of  warehouse  receipt.    Kummell  v.  Blanchard  (N.  T.),  109. 

Annotated 

VENUE. 

Besidence  of  plaintiff — distinction  between  residence  and  place  of  business.    Hanley  v.  Eastern 
Steamship  Corp.  (Mass.),  1034. 

VERniCt. 

Exce^siveness — personal  itjuries — internal  injury  and  loss  of  leg.     Remsnider  v.  Union  Sav- 
ings &  Trust  Co.   (Wash.),  40. 

physicians  and  surgeons — what  is  excessive  verdict  for  malpractice.    Just  v.  Little- 
field   (Wash.),  706. 

work  and  labor — what  is  excessive  verdict.     Estate  of  Oldfield   (Iowa),  1067. 


See  also  Appeal  and  Error;  Findings. 


See  Carriers  of  Passftas^*** 


VESTED   BIGHTS. 
See  Workmen's  Compensation  Aets* 

VETO. 

See  Statutes. 

VOTES. 

See  .Bleotioas* 

TITACMIBS. 

See  Vekieles. 


See  Alteration  of  Instruments;  Criminal  Law;  Disniissal  and  Nonsnit;  Eminent 
Bomain;    Fire   Insnranoet   Hail   Insurance;    Jury;    New   Trial;   Pleading- 
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WAB. 

InterDment — persons  of  enemy  origin  or  association.    Rex  v.  Halliday  (A.  C.)>  389. 

AfUMtated 
Prize — restoration  of  illegal  prise — ^admiralty  jurisdiction.    The  Steamship  Appam  (U.  S.), 
442. 

right  to  bring  into  neutral  port.    The  Steamship  Appam  (U.  S.),  442.        Annotated 

\         Bee  also  Treason. 

WABEKOUSES. 

Receipt — ^transfer  of  receipt — effect  on  right  of  stoppage  in  transitu.    Rummell  v.  Blanchard 

(N.  Y.),  109. 
Vendor's  lien — divesting  lien — transfer  of  warehouse  receipt.     Rummell  t.  Blanchard    (N. 

Y.),  109.  Annotated 

WARRANT. 

See  Arrest. 

WATCHMAN. 
See  Employers*  Idabiliiy  Aots. 

WATCHMAN  CLAUSE. 
See  Fire  Insuranoe. 

mrATERS  AND  WATERCOURSES. 

Ice — grant  of  right  to  take — effect  as  breach  of  covenant  against  incumbrances.     Gadow 

V.  Hunholtz  (Wis.),  91. 

grant  of  right  to  take — ^nature  of  right.    Gadow  v.  Hunhottz  (Wis.),  91.      Annotated 

Irrigation — contract  for  water  rights^-construction.    Divide  Canal  &  Reservoir  Co.  T.  Tenney 

(Colo.),  346. 

WATERWORKS  ANB  WATER  COMPANIES. 

Pollution  of  municipal  water  supply — validity  of  prohibitory  ordinance.     Salt  Lake  City  v. 

Young  (Utoh),  1085. 

• 

WEBB-KENTOH  ULW. 
See  IntozieatinB  Liqupri. 

WILB  AHIMAIiS. 
See  Animals. 

WUiFlTL  MISCONBUCT. 

See  Workmen's  Compensntio^  Aets. 

WIXiFlJUrESS. 
See  Assanlt. 

WILLS. 

Construction — ^all  provisions  to  be  harmonized.     Lewis  v.  Reed's  Executor    (Ky.),  1155. 

avoiding  conflicts.    Porter  v.*  Union  Trnat  Co.  (bid.K  427. 

avoiding  partial   intestacy.     Porter  v.   Union   Trust  Co.    (Ind.),   427. 

bequest  of  income — accumulation.     Porter  v.  Union  Trust  Co.   (Ind.),  427. 

disinheritance  not  favored.     Lewis  v.  Reed's  Executor    (Ky.),  1155. 

effectuating  all  provisions.     Porter  v.  Union  Trust  Co.    (Ind.),  427. 

ec|uitable  conversion — devitio  to  trustt^s  with  power  of  sale.     Porter  v.  Union  Trust 

Co.   (Ind.),  427. 

implied  gift  from  erroneous  recital  in  will.    Porter  v.  Union  Trust  Co.   (Ind.),  427. 

Annotated 

implied  gifts  not  favorp<l.     Porter  v.  Union  Trust  Co.   (Ind.).  427. 

intent  of  testator  to  be  gathered  from  entire  will.    Porter  v.  I'nion  Trust  Co.   (Ind.), 

427. 

persons  taking"  under  !)equ<*ftt- — enumeration  following  general  words.     I.«wi8  v.  Reed's 


Executor  (Ky.),  1155. 

—  repugnancy—effect.     Porter  v.  Union  Trust  Co.   (Ind.),  427. 

testator's  intent  to  be  effectuated.     Lewis  v.  Reed's  Exeeutor   (Ky. ).  1166. 


Nuncupative  wills— attempt  to   make  formal  will  as  nuncupative  will.    .Brown  v.   State 
(WMh.),  604.  Annotated 

-^  aiineupatlTf.'wijJa.nQt  favored..,  Brown  v,  State  (Wasla.),  604. 

Power  of  testamentary  disposition — rigjit  to  limit.    Porter  v.  Union  Trust  Co,  (Ind.)»  427. 
Ann.  Oas.  1917D. — 79.        .^ 


1250  CI^S  ^HIS  VOL.  ANN.  CAS.  1917D. 

WILLS  —  Continiied. 

Probate  and  contest — holographic  will — sufficiently  of  evidence  to  establish.    Mason  v.  Bo'weii 

(Ark.),  713. 
Reformation — power  of  equity  to  reform  will.     Lewis  v.   Reed's  Executor   <Ky.),   1155. 

Annotated 
Revdeation  and  revival — revival  of  will  revoked  by  marriage.     Estate  of  Cutting   (Cal.), 

1171.  Armotated 

revocation  of  will  by  marriage  of  testator.    Estate  of  Cutting  (Cal.),  1171. 

Testamentary  capacity — admissibility  of  declarations  of  testator.     Mason  v.  Bowen   (Ark.), 

713. 

sujfliciency  of  evidence  to  establish.     Mason  v.  Bowen    (Ark.),  713. 

test  of  testamentary  capacity.    Mason  v.  Bowen  (Ark.),  713. 

Undue  influence — admissibility  of  declarations  of  testator.     Mason  v.  Bowen   (Ark.),  713. 

Annotated 

sufficiency  of  evidence  to  establish.    ^Masoa  v.  Bowen   (Ark.),  713. 

what  constitutes.    Mason  v.  Bowen   (Ark.),  713. 

Validity  of  testamentary  gifts — gift   subversive   of   religion.     Bowman   v.   Secular   Society 
(Eng.),  761. 
See  alao  Antenuptial  Asreements, 


WITHDBAWING  JUBOB. 

See  Trial« 

WITHBSSEfi. 

Credibility — interest  in  event — weight  of  testimony.    .Mahlstedt  v.  Ideal  Lighting  Co.  (I1U)> 

209. 
Cross-examination — propriety   of   cross-examination    as  to  change   in  testimony.     State   v. 

Gardner   (Iowa),  239. 
Expert  witnesses — appointment  by  court — examination  hypothetically  by  either  party.    Just 

V.  Littlefield  (Wash.),  705. 
hypothetical  question— neoessity  of  evidence  to  support.    Staie  v.  Klassner  (N.  Mex. ) , 

824. 

qualiflcation — discretion  of  trial  court.     Mahlstedi  v.  Id^al  Lighting  Co,   (111.),  209. 


Husband  and  wife — effect  of  deatii  of  one  spouse  on  competency  of  other  as  witness.    Mahl- 

stedt  V.  Ideal  Lighting  Co.  (III.),  209.  •      ^  Annotated 

Impeachment — inconsistent  statements — foundation.    Partridge  v.  United  States  (D.  C),  622. 

proof  of  insanity  to  impeach  witness.    Mason  v.  State  (Tex.),  1094. 

Privilege — comment  by  prosecutor  on  failure  of  accused  to  testify.    People  v.  Watson  (N.  Y.), 
272.  Annotated 

comment  on  failure  of  accused  to  testify — ^w)uit  constitutes.    Mason  v.  State  (Tex.), 

1094. 

Transaction  with  decedent— competency  of  witness  to  testify  to  transactions  with  deceased 
agent  of  party.     Simmons  v.  National  Live  Stock  Insurance.  Co.   (Mieh.)>  42. 
See  also  Appeal  and  Bvror;  Erfdenee. 

Eligibility  of  woman  to  public  office.    State  v.  Knight  (N.  C!ar.),  517. 

Right  of  woman  to  be  notary  public.     State  v.  Knight  (N.  Car.),  617.  Annotated 

See  also  Sehoola.  . 

W€«DS  AMB  PHBASES. 

"Action" — ^meaning  of  term.    Greenleaf  v.  St.  Paul,  etc.  R.  Co.  (N.  ]>ak.),  908. 
"Assets" — what  constitute  "assets"  of  corporation.     Miller  v.  IMlkes   (Pa.),  555. 
"Business" — meaning  of  term.    Griffin  v.  Russell  (6a.),  994. 
Dependent" — meaning  of  term  as  used  in  federal  employers*  liability  act.    Southern  R.  Co. 

v.  Vessell  (Ala.),  892. 
Distinct"— meaning  of  term.    Hill  y.  Norton  (W.  Va.),  489. 
"Instrument" — wagon  as  "instrument"  within  exemption  statute.    Schwartz  y.  Dennis  (La.), 
94.  Annotated 

More  or  leas" — ^meaning  of  term  as  used  in  deed  of  realty.     Frey  v.  Etzel   (Wis.),  153. 

Annotated 
Other"*— meaning  of  term  as  used  in  statute.    American  Ice  Co.  v.  Fitzhugh  (Md.),  33. 
''Proceeding" — ^meaning  of  term.    Greenleaf  v.  Minneapolis,  etc.  R.  Co.  (N.  Dak.),  908. 
"Said" — meaning  of  term.    Moore  t.  Paving  Improvement  District  (Ark.),  599.      Annotelerf 
"Then" — ^meaning  of  term  as  used  in  indictment.     State  ▼.  Klassner   (N.  Mex.),  824. 
Toor'-*-wagoii  as  "tool"  within  exemption  statute.     Sehwartz  v.  Dennis   (La.),  94. 

Annotated 
*^ehicle" — elevator  as  '^vehicle"  withfn  workmen's  compensation  act.     Wilton  ▼.  DorfHnger 
<N.  Y.),38. 
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WORDS  AND  PHRASES ->  Oontiniied. 

"Workman" — ^policeman  as  "workman"  within  workmen's  compensation  act.     Qriswold   v. 
City  of  Wichita  (Kan.),  31. 

See  also  Accident  Iiuiiiraiice;  Alteratioii  of  lastnuiieiits;  False  Pretenses;  Im- 
prisonmeiit  for  Debt;  Lost  Property;  Prostitution;  Pnblie  OAeers;  Re- 
plevin; Statutes;  Treason;  Workmen's  Compensation  Acts* 

mrORK  AND  LABOR. 
See  Oontaots. 

WORKMAN. 

Policeman  as  ''workman"  within  workmen's  compensation  act.    Griswold  v.  City  of  Wichita 
(Kan.),  31. 

WORKMEN'S  COMPENSATION  ACTS. 

Accidental  injury — sufficiency  of  evidence  to  show.    Hay  ward  v.  Westleigh  Colliery  Co.  (Eng.), 

877. 
Accident  arising  out  of  employment — fall  of  wall  on  adjacent  premises.     Thom  v.  Sinclair 

(Eng.),  188. 

returning  from  work.    John  Stewart  &,  Son  v.  Longhurst  (Eng.),  196. 

temporary  interruption  of  employment.    Tjancashire,  etc.  R.  Co.  v.  Highley   (Eng.), 

200. 

Award — as  vesting  in  beneficiary.    State  ex  rel.  3(unding  v.  Industrial  Commission   (Ohio). 

3162.  Annotated 
commutation  of  award.     State  ex  rel.  Munding  v.  Industrial  Commission    (Ohio), 

1162. 
Basis  of  liability — negligence  and  contributory  negligence.     American  Tee  Co.  v.  Fitzhugh 

(Md.),  33. 
Constitutional   law — validity   of   Iowa   workmen's   compensation   act.     Hawkins   v.    Bleakly 

(U.  S.),  637. 
validity  of  New  York  workmen's  compensation  act.     New  York  Central  R.  Co.  v. 

White  (U.  S.),629. 

validity    of   Washington   workmen*s    compensation    act.      Mountain    Timber    Co.    v. 


Washington   (U.  S.),  642. 
Decision  of  industrial  board — conclusiveness.     Uphoff  v.  Industrial  Board  of  Illinois   (111.), 
1. 

right  to  open  and  close  on  hearing  of  appeal  from  decision.     American  Ice  Co.  v. 

Fitzhugh  (Md.),33. 

Definition  of  terms — elevator  as  ''vehicle."    Wilson  v.  Dorflinger  (N.  Y.),  38. 

person  performing  casual  labor  for  municipal  as  '^workman."    State  y.  District  Court 

(Minn.),  866. 

policeman  as  ''workman."    Griswold  v.  City  of  Wichita   (Kan.),  31. 


Employees   within   act— employees   of    interstate   railroad.     New   York    Central    R.    Co.    v. 

Winfield  (U.  S.),  1139. 
Employers  within  act-— municipal  corporation.    Purdy  v.  Sault  Ste.  Marie  (Mich.),  881. 
Employments  within  act — elevator  operator  in  store.     Wilson  v.  Dorflinger   (N.  Y.),  38. 

Annotated 

farmer  erecting  building.     Uphoff  v.  Industrial  Board  of  Illinois    (111.)*  I* 

Annotated 

janitor  in  office  building.    Remsnider  ▼.  Union  Savings  &  Trust  Co.  (Wash.),  40. 

Annotated 

policemen.     Griswold  v.  City  of  Wichita   (Kan  ),  31.  Annotated 

truck  driver.     American  Ice  Co.  v.  Fitzhugh    (Md.),  33.  Annotated 

Notice  of  hearing — form  and  requisites.    Pellett  v.  Industrial  Commission  (Wis.),  884. 
Notice   of   injury — ^failure   to  give — actual   notice  as  excuse.     Purdy   v.   Sault   Ste.   Marie 

(Mich.),  881.  Annotated 

failure  to  give — ^burden  of  showing  injury.    Pellett  v.  Industrial  Commission  (Wis.), 

884.  Annotated 

failure  to  give — burden  of  showing  prejudice.     Hayward  v.  Westleigh  Colliery  Co. 

(Eng.),  877.  Annotated 

necessity  of  written  notice.     State  v.  District  Court    (Minn.),  866.  Annotated 


Reopening  of  hearing — procedure — evidence  previously  taken.  Pellett  v.  Industrial  Commis- 
sion (Wis.),  884. 

Vacation  of  ward — ^what  constitutes  fraud — false  testimony  by  claimant.  Pellett  v.  Industrial 
Commission   (Wis.),  884. 

Wilful  misconduct  or  intoxication  as  preclusive  recovery  of  compensation.  American  Ice 
Co.  y.  Fitzhugh  (Md.),  33. 

WOUNDS. 
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AOOXXERATION 

mess  — 

See  Usury. 


OF       INDEBTEB- 


ACCEPTANCE  — 
See  Corporatioait;  Dedioaiivn* 

ACCOUlfTS  ^ 

Lien  of  attorney  on  account  in  his  posses- 
sion connected  with  litigation,  149. 

ACTIONS  — 

See  Attorneys;  Parties  to  Aetions; 
Telegraphs  and  Telepl^ones. 

ADHERENCE  TO  ENEMIES  — 
See  Treason* 

ABMUnONS  AN0  BECLAllATION*  - 

Admissibility  of  declarations  of  testator 
not  made  at  time  of  execution  of  will, 
on  question  of  undue  influence,  ^17. 

Admissibility  of  prior  exculpatory  state- 
ment by  accused  to  contradict  evidence 
given  by  him  or  on  his  behalf  at  trial, 
1101. 

ADVERSE  POSSESSION  — 

Necessity  that  tenant  surrender  possession 
before'  asserting  .title,  adverse  to  landlprd, 
648. 

AFFIRMATTVE  RELIEF — 
See  QvietiBK  Title. 

AGRICTCTIiTURE — 

Agricultural  employment  as  wiihin  put- 
view  of  workmen's  compensation  act,  12. 

AUENATION  OF  AFFECTIONS  ^ 

Admissibility  in  action  for  alienation  of  af- 
fections of  evidence  of  acts  committed 
after  separation  of  spouses,  4S4. 

ATTBR ATION  OF  INSTR17MBNTS  — 

Ratification  or  waiver  of  alteration  of  in- 
strument, 335. 

AMENDMENTS—  ^ 

Amendment  of  motion  for.  new  trial,  104. 
Amendment  of  plei^ding  wh^r/e  plaintiff  iji 

action  is  nonexistent,  1197. 
Judicial*  notice  of  proceedings  for  adoption 

of  amendment  to  constitution,  1031. 
Right  to  amend  attachment  bond,  117. 


ANIM  AI.S  — 

Animal  insurance,  45. 

Validity  of  statute  providing  for  destruc- 
tion of  diseased  animals  with  compensa- 
tion to  owner,  89. 

See  also  Fish  and  Game. 

ANTECEDENT   DEBT  — 
See   Bills   and   Notes. 

ANTI-NEPOTISM. 
See  Pnblio  Officers.    , 

APPEAL  ANB  ERROR  — 

Amount  in  controversy  for  purpose  of  ap- 
peal where  defendant  has  filed  counter- 
claim, 99. 

Lien  of  attorney  op  printed  record  on  ap- 
peal in  hfs  possession  connected  with  liti- 
gation, 149. 

Right  of  municipality  to  appeal  from  judg- 
ment in  prosecution -for  violation 'of  or- 
din«Me,  98e.- 

ARGUMENT  OF  COUNSEL -^^ 

Comment  by  prosecutor  on  fsiiuve  of  ^  ac- 
cused to  testify,  277. 

ARIB  IJiNBS  —     . 
See  Reclamation. 

ARMY  ANB  NAVY  —  '    -  '  f   "• 

Employment  in  navy  yard  as  within  pur- 
new  of  workmen's  com^nsation  act,  26. 

ARRAIGNMENT  — 
See  Criniinal  Law. 

ARREST  — 

Right  to  arrest  person  without  warrant  on 
ground  of  insanity,  536. 

ARSENALS  — 

Employment  in  arsenal  as  within  purview 
OT  workmcTi's  c(^mpen8at{on  act,  14. 

ASSAULT  — 

Defense  of  property  as  justification  for  as- 
sault, 291. 

Discharging  firearm  to  frighten  person  as 
assault,  617%  •-     ,  •    ^  .' i-^^ 

Provocation  in  mitigaiklosi .  of  danitgettrfor 
assault,  582. 

Trespass  as  justification  of  asfi5iaiilt,aii4«bui- 
tery,  307.  * 


AMOUNT  IN  CONTROVERSY  - 
See  Appeal  and  Error. 


ATTACHMENT  — 

-  ^'Rfgbtto  amend  attaehii^nt-1>otfd,  117. -^ 
See  alao  Exemptions. 
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ATTORNEYS  — 

Disbarment  in  one  court  as  aiTecting  status 
of  attorncv  in  another  court,  572. 

Lien  <»f  attorney  as  extending  to  action  for 
tort,  017. 

Lien  of  attorney  on  papers  in  his  posses- 
sion connected  with  litigation,  147. 

Validity  of  stipulation  for  attorney's  fee  in 
promissory  note,  365. 

See  also  Proseeutins  Attorneys. 

AUTHENTICITY  — 
See  Letters. 

AUTOMOBILES  — 

Automobile  insurance,  53. 

Insurance   against  liability   of   automobile 

owner,  61. 
Liability  of  owner  of  automobile  for  acts 

of  his  chauffeur  or  agent,  1001. 
Opinion  evidence  a 9  to  speed  of  automobile, 

613. 

AWARD  — 

See  WorkmeA's  Compensation  Aots. 

BAKKS  — 

Liability  of  bank  to  true  holder  or  payee 
of  check  paid  on  forged  indorsement, 
1058. 

Lien  of  attorney  on  bank  book  in  his  pos- 
session connected  with  litigation,  149. 

BEVBFICIABIBS  — 

See  Workmen's  Compeniatl^n  Acts. 

BEQUESTS  — 
Soe  Wills. 

BIBBING  — 

See    Judicial    BtJmM. 

nVLLB  AND  HOTBS-^ 

Attorneys:  lien  of  attorney  on  note  in  his 
possession  connected  with  litigaticm,  149. 

Corporations:  liability  of  person  signing 
negotiable  paper  as  oiBHoer  of  corporation, 
568. 

Delivery:  parol  evidence  of  conditional  de- 
livery of  bill  or  note,  1049, 

False  pretenses:  bill  or  note  as  "prop- 
erty," etc.,  within  statute  against  false 
pretenses,  627. 

Transfer  of  negotiable  note  as  security  for 
antecedent  debt,  386. 

Validity:  validity  in  hands  of  bona  fide 
holder  of  negotiable  contract  void  by 
statute  between  original  purUes,  696. 

— ^validity  of  stipulation  for  attorney's  fee 
in  promissory  note,  365. 

BOH  A  FIBE  HOIJ>BRS  -^ 
See  Bills  an4  If  atea. 

BONBS^ 

Lien  of  attorney^  on  bond  in  his  possession 

connected  wiUi  litigation,  149. 
Se^  also  Atiaakmoat;   Credit   Inmir- 


BOOKS  — 

Lien  of  attorney  on  book  in  his  possesaion 

connected  with  litigation,  149. 
See  also  Corporations. 

BREACH  OF  CONTRACT  — 

See  Contraets. 

BREACH     OF     PROMISE     OF     MAR- 
RIAGE — 

Disease  as  defense  to  action  for  breach    of 
promise  of  marriage,  1084. 

BUILDINGS  — 

Employment  in  connection  witli  construc- 
tion, repair,  etc.,  of  building  as  within 
pupview  of  workmen's  compensation  act, 
14. 

BURDEN  OF  TWLOOr  — 

Burden  of  proof  as  to  giving  notice  of  in- 
jur v  under  workmen's  compensation  act, 
877'. 

Burden  of  proof  of  nonexistence  of  plain- 
tiff in  action,  1196. 

Burden  of  showing  ratification  or  waiver  af 
alteration  of  instrument,  345. 

BUSINESS  LETTERS — 
See  liOttava. 

BUSINESS  TELEGRAMS  — 
See  T^lnm^mgihM  and  Tela^kMMo* 

CANALS  — 

Employment  in  connection  with  Isthmian 
Canal  as  within  purview  of  workmen's 
compensation  act,  16. 

CARPENTERS  — 

Structural  carpentry  as  employment  within 
purview  of  workmen's  oompensation  sot, 

CARRIERS  OF  GOODS  — 

Measure  of  damages  for  carrier's  delay  in 
transporting  g<^s  resuUing  in  depcesia- 
tion  m  value,  164. 

See  also  Transportation. 

CARRIERS  OF  PASSENGERS  — 

Duty  of  carrier  to  give  passenger  notice  of 
and  time  to  make  change  of  cars,  488. 

LiabiHtir  of  oarrier  by-  water  for  injury  to 
or  death  of  passenger  falling  overboard. 
1038. 

CASUALTY  — 

Infturciicft  ai  antomoliile  against  cmsualtjr. 
67. 

CAUSE    OF   ACTION  — 
See   Attomejs. 


CHANGE  OF  CARS  — 

See  Carriers  of  Passengers. 

CHARITIES  — 

Validity  of  statute  or  ordinance  regulating 
solicitation  o(f  ffuuls  lor  i^ivate  eliaritf , 
1133. 
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CHATTEL   MOBTGAaES  — 

Right  of  action  of  chattel  mortgagor 
against  third  person  for  injury,  etc.,  to 
chattels,  554. 

CHAUFFEUR  ^ 
See  Automobiles. 

CHECKS  — 

Liability  of  bank  to  true  holder  or  payee 
of  check  paid  on  forged  indorsement, 
1058. 

Lien  of  attornry  on  check  book  in  hifi  po8- 
sesfiion  connected  with  litigation,  149. 

CLAIMS  — 

See   Telegraphs    aad   Telephomei. 

COAL  HOLES  — 

See  Streets  and  Highw^ays. 


COMPENSATION  — 
See  Public  Officers;  "Wi 
pesMitl«A  Acts. 


pkmen's  Coat< 


CONDITIONAL  DELIVEBT-- 
See  Bills  and  Notes. 

CONDITIONAL  SALES  — 

Election  of  remedies  on  breach  of  condi- 
tional sale.  4G4. 

CONDITIONS  — 
See  Deeds. 

CONFLICT  OF  LAWS  — 

Law  governing  transfer  of  corporate  stock, 

950. 
Law  governing  validity  of  stipulation  for 

attorney's  fee  in  promissory  note,  365. 

CONSIDERATION  — 
See  Bills  and  Notes. 

CONSTITUTIONAL  LAW   — 

Amendments  to  constitution :  judicial  no- 
tice of  proceedings  for  adoption  of  amend- 
ment to  constitution,  1031. 

Animals:  validity  of  statute  providing  for 
destruction  of  diseased  animals  with 
compensation  to  owner,  89. 

Charities:  validity  of  statute  or  ordinance 
regulating  solicitation  of  funds  for  pri- 
vate charity,  1133. 

Fifth  and  game:  validity  and  construction 
of  federal  statutes  protecting  game,  654. 

— validity  and  construction  of  statute  regu- 
lating method  of  taking  fish,  814. 

Food  and  drugs:  validity  and  construction 
of  federal  regulation  of  manufacture,  sale 
or  possession  of  opium  or  other  narcotic, 
856. 

Imprisonment  for  debt:  civil  liability  for 
tort  as  debt  within  constitutional  provi- 
sion against  imprisonment  for  debt,  841. 

Police:  validity  of  statutes  creating  met- 
ropolitan police,  1112. 

Public  officers:  right  of  woman  to  be 
notary  public,  534. 

— validity  and  construction  of  anti-nepo- 
tism taw,  735. 

Taxation:  public  property  as  subject  to 
special  assessment,  844. 


CONSTRUCTION  — 

See  Deeds;  Fish  and  Game. 

CONTRACTS  — 

Attorneys:     lien  of  attorney  on  contract  in 

his  possession  connected  with  litigation, 

149. 
Breach:     whether  stipulated  forfeiture  for 

breach  of  contract  a  penalty  or  liquidated 

damages,  739. 
Infants:     what  constitutes  reasonable  time 

for  infant  to  disafllrm  contract  after  ma- 
jority, 413. 
Validity:     admissibility  of  parol  evidence 

to  show  illegality  of  contract.  42(>. 
— validity  of  contract  to  prevent  bidding  at 

judicial  sale,  232. 
—validity  of  contract  to  procure  pardon  or 

parole,  890. 
— validity  of  stipulation  for  attorney's  fee 

in  promissory  note,  365. 
See  also  Bills  and  Notes. 

CONTRIBUTORY   NEGLIGENCE  — 

Contributory  negligence  as  atfecting  liabil- 
ity for  injuries  sustained  by  pedestrian 
from  coal  hole  in  sidewalk,  40C. 

Contributory  negligence  of  domestic  serv- 
ant as  precludi)ig  recovery  from  master 
for  personal  injuries,  501. 

CORPORATIONS  — 

Books  and  records:  admi.ssibility  in  evi- 
dence of  books  or  records  of  corporation 
in  action  between  mcnilKTs  or  between 
corporation  and  member,  558. 

— right  of  stockholder  to  inspect  books  of 
corporation  as  absolute  or  qualitied,  898, 

Libel  and  slander:  liability  of  corporation 
for  libel  or  slander,  9H7.' 

Kejrotiable  paper:  liability  of  person  sign- 
ing negotiable  paper  as  ofHeer  of  corpora- 
tion, 568. 

Officers:  acceptance  of  office  in  private 
corporation,  516. 

— distinction  between  "office"  and  "employ- 
ment" in  private  corporation,  320. 

Stock:  law  governing  transfer  of  corpo- 
rate stock,  959. 

COUNTERCLAIM  — 
See  Bet-off. 

COUNTIES  — 

County  property  as  subject  to  special  as- 
sessment, 847. 

COURTS  — 

Judicial  notice  of  proceedings  for  adoption 
of  amendment  to  constitution,  1031. 

Jurisdiction  of  equity  to  reform  will,  1157. 

Power  of  court  to  compel  submission  to 
physical  examination,  351. 

See  also  Attorneys;  Trial. 

CREDIT  INSURANCE  — 

Contracts  of  credit  insurance,  75. 

CRIMINAL  LA\(r  — 

Argument  of  counsel:  comment  by  prosi*- 
cutor  on  failure  of  accused  to  testify, 
277. 
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CRIMINAI*   LAW  —  Continned. 

Arraignment:  waiver  of  arraignmont  in 
criminal  case,  829. 

Assault:  defense  of  property  as  justifica- 
tion for  aKsauIt,  291. 

— discharging  firearm  to  frigliten  person  as 
assault,  617. 

— trespass  as  juBtification  of  assault  and 
battery,  307. 

Evidence:  adrai.ssibility  in  criminal  case 
of  evidence  obtained  by  requiring  defend- 
ant to  furnish  shoe  to  compare  with  foot- 
print, 237. 

— admissibility  of  prior  exculpatory  state- 
ment by  accused  to  contradict  evidence 
given  bv  him  or  on  his  l)ehalf  at  trial, 
1101. 

False  pretenses:  bill  or  note  as  "prop- 
erty," etc.,  within  statute  against  false 
pretenses,  627.  * 

Jurisdiction  to  try  prisoner  forcibly  or  un- 
lawfully brought  within  jurisdiction,  229. 

Prostitution :  whether  man  can  be  "prosti- 
tute," or  guilty  of  resorting  to  house  of 
ill  fame  for  purpose  of  prostitution,  248. 

Trial:  right  of  private  counsel  to  assist 
prosecution  in  criminal  case,  512. 

See  alio  Jury;  Idfe  Iii«iiraiic», 

CROSS  BILLS  -- 
See  Quieting  Title. 

DAMAGES  — 

Measure  of  damages  for  carrier's  delay  in 
transporting  goods  resulting  in  deprecia- 
tion in  value.  164. 

Provocation  in  mitigation  of  damages  for 
assault,  582. 

Whether  stipulated  forfeiture  for  breach  of 
contract  a  penalty  or  liquidated  damages, 
739. 

See  also  Telegraphi  and  Telephones. 

DEBTS  — 

See  Imprisonment  for  Debt. 

DECLARATIONS  — 

See   Admissions   and   Deelarations. 

DECORATING  — 

Decorating  as  employment  within  purview 
of  workmen's  compensation  act,  16. 

DEDICATION  — 

Necessity  for  acceptance  where  land  is  dedi- 
cated to  public  use  by  municipality,  452. 

DEEDS  — 

Construction  of  habendum  clause  in  deed  in 

connection  with  premises,  661. 
Construction   of    term    "more   or    less"    in 

deed  of  realty,  155. 
Lien  of  attorney  on  deed  in  his  possession 

connected  with  litigation,  149. 
Validity  of  condition  in  deed  in  restraint 

of  marriage,  282, 

DE  FACTO  OFFICERS  — 
See  Fnblic  Officers. 

DEFECTS  — 

See  Streets  and  Hishways. 


DEFENSE  OF 
See  Assanlt. 


DE  JURE  OFFICERS  — 
See  Public  Officers. 

DEUVY  — 

See  Carriers  of  Goods. 

DELIVERY  — 

See  Bills  and  Notes. 

DEPOSITIONS  — 

Relative  weight  of  deposition  and  oral  tes- 
timony, 758. 

DEPRECIATION  — 

See  Carriers   of  Chiods.  ^ 

DEVISES  — 
See  Wills. 


DIAGNOSIS  — 

See   Pbjsicians 


and  Sa>8««as* 


DISAFFIRMANCE  — 
See  Infants. 

DISBARMENT  — 

See  Attorneys. 


DISCHARGING 

See  Assanlt. 


DISCOVERT  — 

Power  of  court  to  compel   submission   to 
physical  examination,  351. 


DISEASE  — 
See  Animals; 
Marriage. 


Breaeh  of  Promise   af 


DOMESTIC  SERVANTS  — 
See  Master  and  Servant. 

EASEMENTS  — 

Forfeiture  of  easement  of  right  of  way  by 

nonuse,  595. 
Nature  and  effect  of  grant  of  right  to  take 

ice  from  another's  premises,  93. 

'*EJUSDEM  GENERIS"  — 

Meaning  of  term  **ejusdem  generis"  as  used 
in  workmen's  compensation  act,  7. 

ELECTION  OF  REBCEDIES  — 
See  Conditional  Sales. 

ELEVATORS  — 

Operation  of  elevator  as  employment  within 
p^irview  of  workmen's  compensation  act. 
16. 

EMPLOYMENT  — 

Distinction  between  "ofilce"  and  "employ- 
ment," 319. 

ENEMIES  — 
See  Treason. 
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ENGimBERS  — 

Engineering  as  employment  within  purview 
of  workmen's  compensation  act^  16. 

EQUITY  — 
See  Conrts. 

EVIDENCE  — 

Admissions  and  declarations:  admissibil- 
ity of  declarations  of  testator  not  made 
at  time  of  execution  of  will,  on  question 
of  undue  influence,  717. 

— ^admissibility  of  prior  exculpatory  state- 
ment  by  accused  to  contradict  evidence 
given  by  him  or  on  his  behalf  at  trial, 
1101. 

Alienation  of  affections:  admisaibility  in 
aetion  for  alienation  of  affections  of  evi- 
deace  of  acts  committed  after  separation 
of  spouses,  484. 

Burden  of  proof:  burden  of  proof  of  giv- 
inff  notice  of  injury  under  workmen's 
compensation  act,  877. 

— burden  of  proof  of  nonexistence  of  plain- 
tiff in  action,  119tf. 

— burden  of  showing  ratification  or  waiver 
of  alteration  of  instrument,  345. 

Corporations:  admissibility  in  evidence  of 
books  or  records  of  corporation  in  action 
between  members  or  between  corporation 
and  member,  558. 

Expert  and  opinion  evidence:  opinion  evi- 
dence as  to  speed  of  automobile,  613. 

Footprints:  admissibility  in  criminal  case 
of  evidence  obtained  by  requiring  de- 
fendant to  furnish  shoe  to  compare  with 
footprint,  237. 

Judicml  notice  of  proceedings  for  adoption 
of  amendment  to  constitution,  1031. 

New  trial:  admission  of  incompetent  evi- 
dence as  ground  for  granting  of  new 
trial  by  trial  court,  545. 

Parol  evidence:  admissibility  of  parol  evi- 
dence to  show  illegality  of  contract,  428. 

— parol  evidence  of  conditional  delivery  of 
bill  or  note,  1049. 

Presumption  as  to  authenticity  of  letter  re- 
ceived in  reply  to  letter,  925. 

Self-serv-ing  evidence:  admissibility  in  evi- 
dence of  self-serving  letter  or  telegram 
sent  in  general  course  of  business,  790. 

Weight  and  sufficiency:  relative  weight  of 
deposition  and  oral  testimony,  768. 

— sufhciency  of  evidence  to  show  emancipa- 
tion of  infant.  585. 

EXCUUPATORY  STATEMENTS  — 
See   Admissioiui  and  Deolaratioms. 

EXECUTION  — 

See  liife  Insurance. 

EXECUTIONS  — 

I?*«nance  of  execution  as  giving  priority  to 
one  of  several  equal  judgments,  187. 

Lien  of  attorney  on  execution  in  his  posses- 
sion connected  with  litigation,  149.         i 

S«e  also  Ezemi^lona. 

EXEMPTIONS  — 

Vehicle  as  "tool,"  •*iinp]eni«it'?  or  *'iMtt«- 
ment"  within  exemption  statute*  96;- 


EXPERT  £¥XBEirCB«- 

See  Evidence. 

'*EXPRESSIO  UNIUS   EST  EXCI.USIO 
AI.TERIUS"  — 

Meaning  of  phrase  "expressio  unius  est  ex- 

clusio   alterius"   as   used   in   workmen's 
compensation  act,  8. 

EXTRAHAZARDOUS  — 

Meaning  of  "extrahazardous''  as  used  in 
workmen's  compensation  act,  10. 

FACTORIES  ^ 

Employment  in  factory  as  within  purview 
of  workmen's  compensation  act,  18. 

FAIXING  OVERBOARD  T- 

See  Carrier!  of  Paaiengera. 

fai.se  imprisonment  — 

See  Arrest. 

FALSE  PRETENSES  — 

Bill  or  note  as  ''property,"  etc.,  within 
statute  against  false  pretenses,  627. 

FEDERAL  GOVERNMENT  — 

Public  property  of  national  government  as 
subject  to  special  assessment,  844. 

FEDERAL   STATUTES  — 
See  Fish  and  Ganie. 

FERTILIZER  — 

Plafe  for  storing  or  mixing  fertilizer  as 
nuisance,  11.32. 

FINDER  — 

See   Lost  Propertjr. 

FINES  AND  PENALTIES  — 

Whetlier  stipulated  forfeiture  for  breach  of 
contract  a  penalty  or  liquidated  dam- 
ages, 739. 

FIREARMS  -^ 
See  Assault. 

FIRE  DEPARTMENT  — 

Speed  or  other  highway  restriction  as  ap- 
plicable to  fire  apparatus,  566. 

FIRE  INSURANCE  — 

Construction  of  watohman  etanse  fn  fire  in- 
surance policy,  821. 

FIRES  — 

Insurance  of  automobile  against  ftre,  64. 

FISH  AND  GAME  — 

Validity  and  construction  of  federal  stat- 
utes protecting  game.  0.54. 

Validity  and  construction  of  statute  regu- 
lating method  of  taking  fish,  814. 

See  also  Animals. 

FOOD  AND  DRUGS  — 

Employment  in  connection  with  prepara- 
tionof  food  as  within  purview -of  work- 
men's compensation  act,  23. 
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FOOD  AND  DRUC^S  —  Continued. 

Validity  and  coustruction  of  Itnleral  regu- 
lation of  manufacture,  sale  or  possession 
of  opium  or  otlier  nareotii',  856. 

FOOTPRINTS  — 

See  ETidenee. 

FORECLOSURE  — 

See  Mortgages. 

FORESTRY  — 

Employment  in  forestry  service  as  within 
purview  of  workmen's  compensation  act, 
23. 

FORFEITURE  ^ 

See  Contracts;  Easements. 

FORGED  INDORSEMENT  — 

See  Checks. 

FORTIFICATIONS  — 

River  and  harbor  or  fortification  work  as 
employment  within  purview  of  work- 
men's compensation  act,  27. 

FRIGHTEN](NG  — 
See  Assanlt. 

FRIVOLOUS  PLEADING  — 
See  Pleading. 

FUTURE  DELIVERY  — 
See  Hawkers  and  Peddlers. 

GAME  — 

See  Fish  and  Game. 

GENERAL  DENIAL  — 
See  Pleading. 

GIFTS  — 
See  Wills. 

GOVERNMENT  — 

See  Federal  GoTcmment. 

GRAND   JURY  — 
See  Jnry. 

HABENDUM  CLAUSE  — 
See  Deeds. 

HAIL  INSURANCE  — 

Contracts  of  hail  insurance,  81 

HARBORS  — 

River  and  harbor  or  fortification  work  as 
employment  within  purview  of  workmen's 
compensation  act,  27. 

HAWKERS  AND  PEDDLERS  — 

Sale  by  sample  for  future  delivery  as  ped- 
dling, 686. 

HAZARDOUS  — 

Meaning  of  "hazardous"  as  used  in  work- 
men's compensation  act,  10. 

HIRED  GIRLS  — 

See  Master  anad  Servant. 


HORTICULTURE  — 

Horticultural  labor  as  etiiplo>^mexit  as  -■ 
in   purview   of  workmen's 
act,  23. 


u- 


.i> 


HUSBAND  AND  W^IFE  — 

Admissibility  in  action  for  aliena^t  ion  •» 
f<a*tions   of   evidence   of    aels     oomm." 
after  separation  of  spouses,    48-*. 

Efl'oct  of  death   of  one  spouse     on     e- -f  ^7 
tency  of  other  as  witness,  216. 

ICE  — 

Nature  and  effect  of  grant  of  irig^Iit   to  t:.- 
ice  from  another's  promises,    93. 

ILLEGAL  CONTRACTS  — 

Admissibility    of    parol    evidence     t-ij     sL  ■- 

illegality  of  contract,  426. 
Validity  of  contract  to  prevent    bidrlf.iu  ^: 

judicial  sale,  232. 
Validity  of  contract  to  procure    pardon   or 

parole,  SOO. 
Validity  of  stipulation  for  attomoy's   iV 

promissory  note,  365. 
What  constitutes   reasonable    time    lor    in 

faiit  to  disaffirm  contract  after  majoritv. 

413. 
See  also  Bills  and  Notes. 

IMPLEMENTS  — 

Vehicle  as  "tool,"  "implement"  or  "instru- 
ment" ivithin  exemption  statute,   96. 

IMPLIED  GIFTS  — 
See  \(rilla. 

IMPRISONMENT  FOR  DEBT  — 

Civil  liability  for  tort  as  debt  within  cod- 
stitutional  provision  against  imprisofl* 
ment  for  debt,  841. 


INCOMPETENT    EVIDENCE  — 
See  ETidenoe. 

INCONTESTABLE  CLAUSE  — 
See  Life  Insnranoa, 

INDORSEMENT  — 
See  Checks. 

INFANTS    — 

Liability  for  injury  to  infant  stealing  ride 

on  vehicle,  379. 

Sufficiencv  of  ^'if*]!"'^  *"  '''*''"'  «'"«ncipa- 

tion  of'inf*"*'  ^^-        ....      ,     . 
What  cofintltutes  reasonable  time  for  jjif«„^ 

to  disaffirm  contract  after  majority,  41:i 

INJtnf  CTIONS  — 

Right  to  enjoin  sale  under  mortgage  or 
trust  deed  on  ground  of  conflietinjn  lions 
or  rights  or  because  of  diBputed  title. 
125. 

INS  ANITT  — 

Right  to  arrest  person  without  warm^/  *w 
ground  of  insanity,  536. 

INSPECTION  OF  BOOKS - 
See  CorpoTatloBs. 
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IHSTBUMBNT8  — 

Vehicle  as  "tool,"  "implement,"  or  "ingtru- 
ment"  within  exemption  statute,  96. 

INSURANCE  — 

Animal  insurance,  45. 

Atturneys:  lien  of  attorney  on  insurance 
policy  in  his  possession  connected  with 
litigation,  149. 

Automol)iles :     automobile  insurance,  53. 

— insurance  against  liability  of  automobile 
owner,  61. 

Credit  insurance,  76. 

Fire  inburaiico:  construction  of  watchman 
clause  in  lire  insurance  policy,  821. 

Hail  insurance,  81. 

Life  iutiurancc:  effect  of  incontestable 
clause  in  life  insurance  policy  in  case  of 
le^al  execution  of  insured,  1183. 

— effect  of  incontestable  clause  in  life  pol- 
icy cm  provision  against  suicide,  1180. 

INTEREST  — 
See  Usury. 

INTERNMENT  — 
See  War. 

ISTHMIAN  GANAI«^ 
See  Canals* 

JUDGMENTS  — 

Issuance  of  execution  as  giving  priority  to 
one  of  several  equal  judgments,  187. 

JUDICIAL  NOTICE  — 

Judicial  notice  of  proceedings  for  adoption 
of  amendment  to  constitution,  1031. 

JUDICIAI«  SAUBS  — 

Validity  of  contract  to  prevent  bidding  at 

judicial  sale,  232. 
See  also  MortcM»«** 

JURISDICTION  — 

See  Appeal  and  Error  $  Criminal  Law. 

JURY  — 

Qualification  as  juror  of  member  of  grand 
jury  indicting  defendant,  456. 

JUSTIFICATION  — 
See  AMianlt. 

L ANDL03EID  AND  TENANT  — 

Lien  of  attorney  on  lease  in  his  possession 
connected  with  litigation,  149. 

Necessity  that  tenant  surrender  possession 
before  asserting  title  adverse  to  landlord, 
548. 

IiARCENT  — 

Insurance  of  automobile  against  theft,  54. 
Larceny  by  fmder  of  mislaid  property,  806. 

LEASES  — 
See    Landlord  and   Tenant* 

LEGACIES  — 

See  \(rillB. 


LEGAL  EXECUnON- 
See  Life  Inanranoe. 


LETTERS  — 

Admissibility    in    evidence    of    self-serving 

letter  or  telegram  scut  in  general  course 

of  business,  790. 
Lien  of  attorney  on  letter  in  his  possession 

connected  with  litigation,  140. 
Presumption   as  to   authenticity   of   letter 

received  in  reply  to  letter,  926. 

LIABILITY  INSURANCE  — 
See   Automobiles. 

LIBEL  AND  SLANDER  — 

Liability  of  corporation  for  libel  or  slan- 
der, 967. 

LIENS  — 

See  Attorneys;  Judgments;  Mort- 
Kages. 

LIFE  INSURANCE  — 

£ffect  of  incontestable  clause  in  life  insur- 
ance policy  in  case  of  legal  execution  of 
insiired,  1183. 

Effect  of  incontestable  clause  in  life  policy 
on  provision  against  suicide,  1186. 

LIQXHDATED  DAMAGES- 
See   Damages. 

LONGSHOREMEN  — 

Lonjjshore  work  as  employment  as  within 
purview  of  workmen*s  compensation  act, 
24. 

LOST  PROPERTY  — 

Rights  of  parties  with  respect  to  mislaid 
property  as  distinguished  from  lost  prop- 
ertv,  803. 

MACHINERY  — 

Installation  of  machinery  as  employment 
within  pur\'iew  of  workmen's  compensa- 
tion act,  24. 

MANUFACTURING  — 

Manufacturing  as  employment  within  pur^ 
view  of  workmen's  compensation  act,  24. 

• 

MARRIAGE  — 

Disease  as  defense  to  action  for  breach  of 

promitie  of  marriage,  1084. 
Validity  of  condition  in  deed  in  restraint 

of  marriage,  282. 
See  also  Schoola;  Wills. 

MASTER  AND  SERVANT  — 

Act  of  servant:  liability  of  owner  of  auto- 
mobile  for  acts  of  his  chauffeur  or  agent, 
1001. 

— liability  of  railroad  company  for  per- 
sonal injuries  caused  by  object  thrown 
from  traiu  by  employee.  540. 

Distinction  between  office  and  employment. 
319. 

Domestic  servants:  liability  of  master  for 
injuries  to  domestic  servant,  499. 
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MASTER  AND  SERVANT  —  Oontinved. 

Workmen's  compensation  acts:  award  or 
right  to  compensation  under  workmen's 
compensation  act.  1100. 

— liability  of  master  for  injuries  to  domes- 
tic servant  under  workmen's  compensa- 
tion act,  504. 

— notice  of  injury  under  workmen's  com- 
pensation act,  867. 

— occupations  or  employments  within  pur- 
view of  workmen's  compensation  acts,  4. 

MEASURE  OF  DAMAGES  — 
See  Damages. 

METROFOUTAK  FOI.IOE  — 

See  Folice. 

MILLS  — 

Employment  in  mill  as  within  purview  of 
workmen's  compensation  act,  18. 

MINES   AND   MINERALS  — 

Employment  in  connection  with  mining  as 
within  purview  of  workmen's  compensa- 
tion act,  26. 

Partition  of  mining  interests  and  mining 
rights,  135. 

MISLAID  FROPERTT- 
See  Lost  Property. 

MITIGATION  OF  DAMAGES  — 
See  Assault. 

MORE  OR  LESS  — 

Construction  of  term  "more  or  less"  in  deed 
of  realtj',  165. 

MORTGAGES  — 

Lien  of  attorney  on  mortgage  in  his  pos- 
session connected  with  litigation,  149. 

Right  to  enjoin  sale  under  mortgage  or 
trust  deed  on  ground  of  conflicting  liens 
or  rights  or  because  of  disputed  title, 
125. 

Subrogation  of  purchaser  at  invalid  fore- 
closure sale  to  rights  of  mortgagee  or 
other  claimant,  576. 

MOTIONS  — 
See  New  Trial. 

MUNICIPAL  CORPORATIONS  — 

Charities:  validity  of  ordinance  regulat- 
ing solicitation  of  funds  for  private  char- 
ity, 1133. 

Dedication :  necessity  for  acceptance  where 
land  is  dedicated  to  public  use  by  mu- 
nicipality, 462. 

Employees:  munici]^!  <*mployment  as 
within  purview  of  workmen's  compensa- 
tion act,  26. 

Ordinances:  right  of  municipality  to  ap- 
peal from  judgment  in  prosecution  for 
violation  of  ordinance,  986. 

Police:  validity  of  statutes  creating  met- 
ropolitan police,  1112. 

Schools:  liability  of  municipal  corpora- 
tion or  school  board  for  defective  condi- 
tion of  public  school  premises,  T97. 


MUNICIPAL    CORPORATIONS  —  C«B- 

tlnnecl. 

Streets:  liability  of  municipality  for  in- 
juries sustained  by  pedestrian  from  coal 
hole  in  sidewalk,  494. 

— personal  liability  of  public  oflScer  for  in- 
juries caused  by  defective  condition  of 
street  or  highway,  939. 

— speed  or  other  highway  restriction  as  ap- 
plicable to  fire  apparatus,  565. 

Taxation  :  municipal  property  as  subject 
to  special  assessment,  849. 

See  also  Fnblle  OAeers. 

NARCOTICS  — 

See  Food  and  Dmss. 

NATTONAI.  PROPERTY  » 
See  Federal  GoTemmemt. 

N  AVT  YARD  — 

See  Army  and  Nary. 

NEGLIGENCE  — 

Automobiles:  liability  of  owner  of  auto- 
mobile for  acts  of  his  chauffeur  or  agent, 
1001. 

Carriers  of  goods:  measure  of  damagesi 
for  carrier's  delay  in  transporting  goods 
resulting  in  depreciation  in  value,  164. 

Carriers  of  passengers:  duty  of  carrier 
to  give  passenger  notice  of  and  time  to 
make  change  of  cars,  488. 

— liability  of  carrier  by  water  for  Injury 
to  or  death  of  passenger  falling  over- 
board, 1038. 

Chattel  mortgages:  right  of  action  of 
chattel  mortgagor  against  third  person 
for  injury,  etc.,  to  chattels,  564. 

Fire  insurance:  negligence  of  watchman 
on  premises  as  forfeiting  fire  insurance 
policy,  822. 

Infants:  liability  for  injury  to  infant 
stealing  ride  on  vehicle,  379. 

Master  and  serv^ant:  award  or  right  to 
compensation  under  workmen's  compen- 
sation act  as  vesting  in  beneficiary,  1169. 

— liability  of  master  for  injuries  to  domes- 
tic servant,  499. 

— notice  of  injury  under  workmen's  com- 
pensation act,  867. 

— occupations  of  employments  within  pur- 
view of  workmen's  compensation  acts,  4. 

Physicians  and  surgeons:  liability  of  phy- 
sician for  malpractice  in  making  wron^r 
diagnosis,  708. 

Railroads:  liability  of  railroad  company 
for  personal  injuries  caused  by  objects 
thrown  or  falling  from  train,  540. 

Schools:  liability  of  municipal  corporation 
or  school  board  for  defective  condition 
of  public  school  premises,  797. 

Streets  and  highways:  legal  liability  for 
injuries  sustained  by  pedestrian  from 
coal  hole  in  sidewalk,  494. 

— ^personal  liability  of  public  officer  for  in- 
juries caused  by  defective  condition  of 
street  ol-  highways,  939. 
See  also  Imprisonment  for  Debt;  In- 
snranee;  Teles^aplis  ssd  Tele^ 
pliones. 
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NEGOTIABLE  INSTRUMENTS  — 
See  BUli  and  Notes. 

NEUTRAL  PORTS  — 
See  War. 

NE'W  TRIAL  — 

Admission  of  incompetent  evidence  as 
ground  for  granting  of  new  trial  by  trial 
court,  '545. 

Amendment  of  motion  for  new  trial,  104. 

NONEXISTENCE  — 

See  Partiei  to  Aotions. 

NONUSER 

See  Easements. 

NOTARIES  PUBLIC  — 

Right  of  woman  to  be  notary  public,  534. 

NOTES  — 

See  Bills  and  Notes. 

NOTICE  — 

See  Carriers  of  Passengers;  Work- 
men's Compensation  Aets. 

NUISANCES  — 

Place  for  storing  or  mixing  fertilizer  as 
nuisance,  1152. 

NUNCUPATIVE  WILLS  — 
See  Wills. 

OFFICERS  — 

See   Corporations;    Public    Officers. 

OPINION  EVIDENCE  — 
See  EHdenoe. 

OPIUM  — 

See  Food  and  Drngs. 

ORAL  TESTIMONY  — 
See  ETidence. 

ORDINANCES  — 

See  Municipal  Corporations, 

OWNERS  OF  PREMISES  — 

Liability  of  owner  of  premises  for  injuries 
sustained  by  pedestrian  from  coal  hole 
in  sidewalk,  49.5. 

PAINTING  — 

Painting  as  employment  within  p«irview  of 
workmen's  compensation  act,  20. 

PARDONS  — 

Validity  of  contract  to  procure  pardon  or 
parole,  800. 

PARENT  AND  CHILD  — 

Liability  of  owner  of  automobile  for  negli- 
gence of  child  driving  car,  1002. 

Sufliciency  ^of  evidence  to  show  emancipa- 
tion of  infant,  585. 


PAROL  EVIDENCE  — 

Admissibility   of   parol   evidenee   to   show 

illegality  of  contract,  426. 
Parol  evidence  of  conditional  delivery  of 

bill  or  note,  1049. 

PARTIES  TO  ACTIONS  — 

Nonexistence  of  plaintiff  (not  corporation) 
as  defense  to  action,  1193. 

PARTITION  — 

Partition  of  mining  interests  and  mining 
rights,  135. 

PAYMENT  — 
See  Clieoks. 

PEDDLERS  — 

See  Hawkers  and  Peddlers. 

PEDESTRIANS  — 

See  Streets  and  HlKl^wajs« 

PENALTIES  — 

See  Fines  and  Penalties. 

PHYSICAL  EXAMINATION  — 

Power  of  court  to  compel  submiBBion  to 
physical  examination,  351. 

PHYSICIANS  AND  SVROEONS  — 

Liability  of  physician  for  malpractice  in 
making  wrong  diagnosis,  708. 

PILE  DRIVING  — 

Pile  driving  as  employment  within  purview 
of  workmen's  compensation  act,  26. 

PLEADING  — 

Amendment  of  pleading  where  plaintiff  in 

action  is  nonexistent,  1197. 
Necessity  of  pleading  ratification  or  waiver 

of  alteration  of  instrument,  345. 
Right  to  affirmative  relief  on  cross  bill  in 

suit  to  quiet  title,  674. 
Striking  out   general    denial   as   sham   or 

frivolous,  1177. 
Waiver  of  failure  to  reply  to  counterclaim, 

619. 

POLICE  — 

Validity  of  statutes  creating  metropolitan 
police,  1112. 

POSSESSION  — 

See  Landlord  and  Tenavt* 

PRE-EXISTING  DEBT  — 

See  Bills  and  Nert«s. 


See  Deeds. 

PRESUMPTIONS  —  .. 

Presumption  i)4  tO;  authenticity  of  letter 
received  in  reply  to  letter,  925. 

PRETENSES  — 

See  False  Pretense's. 


PAROLE  — 
See  Pardons. 


PRIORITY  — 
See  Judgments. 
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PRIVATE  CHARITIES  » 
See  Charities. 

PRIVATE   COUNSEL  — 

See   Prosecuting   Attorneys* 

PRIZES  — 
See  War. 

PROSECUTING  ATTORNEYS  » 

Right  of  private  counsel  to  assist  prosecu- 
tion  in  criminal  ease,  512. 

PROSTITUTION  — 

Whether  man  can  be  "prostitute,"  or  guilty 
of  resorting  to  house  of  ill  fame  for  pur- 
pose of  prostitution,  248. 

PROVOCATION  » 

See  Assault. 

PUBLIC  LANDS  — 
See  Reclamation. 

PUBLIC  OFFICERS  — 

Distinction  between  office  and  employment, 
319. 

Personal  liability  of  public  officer  for  in- 
juries caused  by  defective  condition  of 
street  or  highway,  939. 

Right  of  de  jure  officer  to  recover  from  state 
or  municipality  salary  paid  to  de  facto 
officer  during  latter's  incumbency,  1137. 

Kight  of  woman  to  be  notary  public,  534. 

Validity  and  construction  of  anti-nepotism 
law,  735. 

PUBLIC  PROPERTY  — 
See  Taxation. 

PUBLIC   SCHOOLS  — 
See  Schools. 

QUALIFICATIONS  — 

See  Jury. 

QUESTIONS  OF  LAW  AND  FACT  — 

Sufficiency  of  compliance  with  watchman 
clause  in  fire  insurance  policy  as  question 
of  law  or  fact,  823. 

QUIETING  TITLE  — 

Right  to  affirmative  relief  on  cross  bill  in 
suit  to  quiet  title,  674. 

RAILROADS  «- 

Liability  of  railroad  company  for  personal 
injuries  caused  by  objects  thrown  or  fall- 
ing from  train,  MO. 

Railroad  employment  as  within  purview  of 
workmen's  compensation  act,  26. 

See  also  Easements. 

RATIFICATION  — 

See   Alteration   of  Instmments. 

RECEIPTS  — 
See  Warelionses, 

RECITALS  — 
See  Wills. 


RECLAMATION  — 

Employment  in  connection  with  reclama- 
tion of  arid  lands  as  within  i)urview  of 
workmen's  compensation  act,  14. 

RECORD  — 

See  Appeal  and  Error. 

RECORDS  — 

See  Corporations. 

REFORMATION  — 

See  Rescission,  Canoellatioa  and 
Reformation. 


See  Pleading. 

REPLY   LETTERS  — 
See  Letters. 

RESCISSION,     CANCELLATION     AND 
REFORMATION  — 

Jurisdiction  of  equity  to  reform  will,  1157. 

RESISTING  OFFICER  — 

Defense  of  property  as  justification  for  re- 
sisting officer,  293. 

RESTRAINT  OF  MARRIAOE  — 

See  Marriage. 

REVIVAL  — 
See  Wills. 

REVOCATION  — 

See  Wills. 

RIGHT  OF  WAT  — 
See  Easements. 

RIVERS  — 

River  and  harbor  or  fortification  work  as 
employment  within  purview  of  workmen's 
compensation  act,  27. 

SAID  — 

L^al  meaning  of  ''said/'  603. 

SAXART  — 

See  Pnblie  Officers. 

SALES  — 

Election  of  remedies  on  breach  of  condi- 
tional Bale,  464. 

Transfer  of  warehouse  receipt  as  divesting 
vendor's  lien,  112. 

See  also  Hawkers  amd  Peddlers. 


See  Hawkers  and  Peddlers. 

SCAFFOLDING  — 

Meaning  of  "scaffolding"  as  used  in  work- 
men's compensation  act)  15. 

SCHOOLS  — 

Liability  of  municipal  corporation  or  school 
board  for  defective  condition  of  public 
school  premises,  797. 

Marriage  as  ground  for  removal  of  woman 
school  teacher,  271. 
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SECURIXrES  — 

Lien  of  attorney  on  securities  in  his  pos- 
sfssion  connected  with  litigation,  149. 

SJSLF  SERVING  EVIDENCE  — 
See  Evidemoe. 

SENTENCE   AND   PUNISHMENT  — 

l?ee  Xilfe  Insurance. 

SET-OFF  — 

Amount  in  fontroverHV  for  purpose  of  ap- 
peal where  defetidant  has  file(i  coimter- 
C'iaini,  1)W. 

Coiinterrlaim  for  tort  in  action  for  tort, 
114. 

\\'aiver  of  failure  to  reply  to  counterclAiin, 
«19. 

SHAM  PUBADING  — 
See  Pleading. 

SHIPS  AND  SHIPPING  — 

Operation  of  vessel  as  employment  within 
purview  of  workmen's  compensation  act, 
29, 

Right  to  bring  prize  into  neutral  port,  448. 

Work  on  Hhip  as  within  purview  of  work- 
men's compensation  act,  21. 

See  also  Carriers  of  Passencem. 

SHOES  — 

See  ETidenoe. 

SHOOTING  — 
See  Assault. 

SIDEWAIA9  — 
See  Streets  dnd  Hisltwayp, 

SITUS  — 

See  Taxation. 

SPECIAL  ASSESSMENTS  — 

See  Taxatiom. 


See  Amtfupamat?  Atm^M  latA  Hish- 


STATES  — 

State  pix>perty  as  subject  to  special  assess- 
ment. R45. 
See  also  Pnblie   OlSeers. 

STEALING  MDE  — 
See  Infants. 

STEAMSHIPS  — 

See  Carriers  of  Passens^rs. 

STIPUUI.TEB  PORPEITITRE. 
See  Contracts. 

STIPUUkTTOHS  — 
See  Telesmpba  and  Telepliones. 


STOCK  AND  STOCKHOLDERS  — 

Admissibility  in  evidence  of  books  or  rec- 
ords of  corporation  in  action  between 
members  or  between,  corporation  and 
member,  558. 


STOCK  AND   STOCKHOLDERS  —  Con- 
tinned. 

Law  pfoverning  transfer  of  corporate  stock, 
059. 

Right  of  stockholder  to  inspect  l>ooks  of 
corporation  as  absolute  or  qualified,  8!>H. 

STORAGE  — 

Storage  as  hazardous  employment  within 
purview  of  workmen's  compenaation  act, 
28. 

STREETS  AND  HIGHWAYS  — 

Legal  liability  for  Injuries  sustained  by  pe- 
destrian from  coal  hole  in  sidewalk,  41M 

Liability  for  injury  to  infant  stealing  ride 
on  vehicle,  37 J^. 

Personal  liability  of  public  officer  for  in- 
juries caused  by  defective  condition  of 
street  or  highway,  939. 

Speed  or  other  highway  restriction  as  ap- 
plicable to  fire  apparatus,  565. 

STRUCTURAL  CARPSNTRT  — 
See  Carpenters. 

SUBROGATION  — 

Subrogation  of  purchaser  at  invalid  fore- 
closure sale  to  rights  of  mortgagee  or 
other  claimant,  576. 


SUICIDE  — 
See  Life 


Insnranee. 


SURRENDER  OF  POSSESSION  — 
See  Landlord  and  Tenant. 

TAXATION-  - 

Public  property  as  subject  to  special  assess- 
ment. 844. 

Situs,  for  purpose  of  taxation,  of  personal 
property  held  in  trust,  94S. 

TEACHERS  — 
See  Sehools. 

TELEGRAPHS  ie  TELEPBONBS  - 

Admissibility    in    eridence   of    self-serving 

letter  or  telegram  sent  in  general  course 

of  business,  790. 
CommenctMnent  of  suit  as  presentation  of 

claim    within    stipulation    on.,  tvlfgr^pli 

blank,  162.       •    .    '    .  . 


See  Lareenj. 


See  Infants. 

TOOLS- 

VehfcU  M  ''tool,"  "implemsnt"  or  'Instn. 
ment"  within  exemption  statute,  96. 

TOUTS  - 

See     Attorneys;     Inprisonntent     ftnt 
Debt;  Set-off. 

jrOWNS.- 

TJen  of  attornet  on  town 'order  In  his  pos- 
session connected  with  litigation,  ISO. 
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TRANSFER  — * 

See  Stock  and  Stookholders. 

TRANSPORTATION  — 

Employment  in  connection  with  transpor- 
tation of  goods  as  within  purview  of 
workmen's  compensation  act,  28. 

TREASON  — 

What  constitutes  "adherence  to  enemies," 
etc.,  within  law  of  treason,  479. 

TREES  AND  TIMBER  — 

Employment  in  forestry  service  as  within 
purview  of  workmen's  compensation  act, 
Z3. 

TRESPASS  — 
See  Assault. 

TRIAL  — 

Power  of  court  to  compel  submission  to 
physical  examinfttion,  :i51. 

Right  of  private  counsel  to  aaaifit  prosecu- 
tion in  criminal  case,  512. 

See  also  New  Trial. 

TRUST  DEEDS  — 

Lien  of  attorney  on  trust  deed  in  his  pos- 
session connected  with  litigation,  150. 

Right  to  enjoin  sale  under  mortgage  or 
trust  deed  on  ground  of  conflicting  Hens 
or  rights  or  because  of  disputed  title, 
1^. 


VESTED  RIGHTS  — 

See  Workmen's  Compensatlom  Acts. 

VOUCHERS  — 

Lien  of  attorney  on  voucher  in  his  posses- 
sion connected  with  litigation,  150. 

WAIVER  — 

See  Alteration  of  Instrnmemts;  Crini- 
inal  Law;  Pleading. 

WAR  — 

Internment  of   person   of  hostile  origin   or 

association,  409. 
Right  to  bring  prize  into  neutral  port,  448. 
See  also  Treason. 

'WAREHOUSES  — 

Employment  in  warehouse  as  within  pur- 
view of  workmen's  compensation  act,  4. 

Transfer  of  wajehouse  receipt  as  divesting 
vendor's  lien,  112. 

'WARRANT  — 

Seo  Arrest. 

WARRANTS  -- 

Lien  of  attorney  on  warrant  in  his  posses- 
sion connected  with  litigation,  1^. 

WATCHMAN  CIJI.USE  — 
See  Fire  Insurance. 


TRUSTS  AND  TRUSTEES  — 

Situs,  for  purpose  of  taxation,  of  personal 
property  held  in  trust,  948. 

UNDUE  INFLUENCE-!. 
See  Wills. 

.: 

USURY  — 

ProvVsi^o  lojr  aeoeleFation  of  maturity  of 
debt  on  default  in  payment  of  interest 
or  instalment  of  principal  as  usurious, 
725. 

V ACUE  — 

See  Carriers  of  Goods. 


WATER  AND  'WATERC.OVBdES — 

Nature  and  effect  oi  gijant  of  right  to  take 
ice  from  anotlier's  premises,  93. 

River  and  harbor  or  fortification  work  as 
employment  within  purview  of  workm#n*6 
compensation  act,  27. 

Well  digging  as  vmpkx^mtitkt  within  pur- 
view of  workmen's  compensation  act,  30 

WEUiS  — 

'"Seer*  '^atei^s'' and  Wftt«iNMhtrs«s. 


WHARVES  — 

Employment  on  wharf  as  within  purview 
of  workmen's  compensation  act,  21. 


VEHICLES—  * 

Liability  for  injury  to  infant  stealing  ride 
on  vehicle,  379. 

Operation  of  vehicle  as  employment  -within 
purview  of  workmen's  coihpenBatiott  act, 
28. 

Vehicle  as  "tool,"  "implement"  or  '^instru- 
ment'' within  exemption  statute,  96. 

VENDOR'S  LIEN  — 

Transfer  of  warehouse  receipt  as  dlfestitig 
•       vendor's- llph,  112.      *  '. 

VESSEUI  — 

.    Seo  Carrietrs  of  Passeas^rs;  Ships  ancl 
SUppljie. 


WIIX8  — 

Admissibility  of  de<!laratlons  of  testator 
not  made  at  time  of  ex6eatfon  of  vrill, 
on  question  of  undue  influence,  717. 

Attempt  to  make  formal  will  as  constittit- 
ing  nuticiipative  \vill,  '608. 

Implied  devise  or  begueat  from  recital  in 
will,  431. 

Jurisdiction  of  equity  to  reform  will,  1157. 

Revival  of  will  revoked  by  marriage,  1175- 

"i    r    < 

WITNESSES  -r 

Comhient  by  prosecutor  on  failure  of  ac- 
cused to  testify,  277. 

.Effect  of  death  of  one  spouse  on  competency 
of  other  as  witness,  216. 


INDEX  TO  NOTES. 
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WOMEN  — 

Right  of  woman  to  be  notary  public,  534. 
See  also  Schools. 

'WORDS  AND  PHRASES  — 

"Ejusdem  generis:"  meaning  of  term 
"ejusdem  generis"  as  used  in  workmen's 
compensation  act,  7. 

'*Expressio  unius  est  exclusio  alterius:" 
meaning  of  phrase  "expressio  unius  est 
exclusio  alterius"  as  used  in  workmen's 
compensation  act,  8. 

"Extrahazardous:"  moaning  of  "extrahaz- 
ardous" as  used  in  workmen's  compensa- 
tion act,  10. 

'Hazardous:"  meaning  of  "hazardous"  as 
used  in  workmen's  compensation  act,  10. 

'Implement:"  vehicle  as  "implement" 
within  exemption  statute,  06. 

"Instrument:"  vehicle  as  "instrument" 
within  exemption  statute,  96. 

"More  or  less:"  construction  of  term 
"more  or  less"  in  deed  of  realty,  155. 

"Said:"     legal  meaning  of  "said,"  603. 

'Scaffolding:"  meaning  of  "scaffolding" 
as  used  in  workmen's  compensation  act, 
16. 


«i 


((1 
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'WORDS    AND   PHRASES  —  Continued. 

"Tool:"  vehicle  as  "tool"  within  exemp- 
tion statute,  06. 

See  also  False  Pretenses;  Imprison- 
ment for  Debt;  I<6st  Property; 
Prostitution;  Pnblio  Offieers;  Trea- 
son. 

WORKMEN'S         COMPEK8ATION 
ACTS  — 

Award  or  right  to  compensation  under 
workmen's  compensation  act  as  vesting 
in  beneficiary,  1169. 

Liability  of  master  for  injuries  to  domestic 
servant  under  workmen's  compensation 
act,  504.  • 

Notice  of  injury  under  workmen's  compen- 
sation act,  867. 

Occupations  of  employments  within  pur- 
view of  workmen's  compensation  acts,  4. 

WORKSHOP  — 

Employment  in  workshop  as  within  pur- 
view of  workmen's  compensation  act,  18. 

"WRITINGS  — 

Lien  of  attorney  on  writing  in  his  posses* 
sion  connected  with  litigation,  149. 
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PROCTEDITRE. 
See  Workxnen^s  Compensation  Acts. 

FROCEfiDING. 

Meaning  of  "Proceeding."    Greenleaf  v.  Minneapolis,  etc.  H.  Co.  (N.  Dak.)^  908, 

PROFITS. 
See  l>a]iiasee. 

PROOF  OF  OTHER  CRIMES. 
See  False  Pretenses. 

PROOFS  OF  LOSS. 

See  Fire  Insurance. 

PROSECTTTING   ATTORNEYS. 

Private  counsel — right  to  assist  prosecution  in  criminal  case.    Robinson  v.  State  (Fla.),  506. 

Annotated 

pRosTinmoir. 

Definition — "prostitution"  as  including  act  of  man.     State  y.  Gardner    (Iowa),  239. 

Annotated 
Evidence — ^proof  of  character  of  house---^neral  repute.    State  v.  Gardner   (Iowa),  239. 
Instructions— definition  of  house  of  ill  fame.    State  v.  Gardner   (Iowa),  239. 
Visiting  house  of  ill  fame — purpose.    State  v.  Gardner  (Iowa),  239. 
See  also  Appeal  and  Error. 

PROVOOATIOK. 

Saa  Aasanlt. 


pmicfo  ooi 

tiee  lilbel  and  Slandev* 

PUBLIC  LANDS. 

Contracts — withdrawal  of  competing  proposal   for   public   land   aa   against   public   policy. 
Kuhn  T.  Buhl  (Pa.),  415. 

PUBLIC  NUISANCES. 
See  Nnisanees. 

0 

PUBLIC  OFFICERS. 

Anti-nepotisin  law— conBtruction-^appointments  prior  to  act.    Barton  ▼.  Alexander  (Idaho), 
729. 

construction — ^"associates    in   office."     Barton   v.   Alexander    (Id^ljo),   7^. 

Annotated 
■  construction — computation  of  relationship.    "Barton  v.  Alexander   (Idaho),  729. 

construction — payment  of  owlary  aflfer   illegal   appointment.     Barton   y.   Alexander 


(Idaho),  729.  Annotated 

—  construction — political  divisions  embraced.     Barton  v.  Alexander    (Idaho),  729. 

Annotated 

—  construction — retroactive  effect.     Barton  v.  Alexander  (Idaho),  729.  Annotated 

—  construction — scope  of  law.     Barton  v.  Ale3cander    (Idaho),  729.  Annotated 

—  title  and  subject  matter.    Barion  v.  Alexander  (Idaho),  729.  Annotated 
validity  of  act.     Barton  v.  Alexander  (Idaho),  729.  Annotated 


Compensation — de  jure  officer — ^right  to  recover  from  municipality  salary  paid  to  de  facto 
officer.    Cleveland  v.  Luttner  ((Hilo'),  1134.  Annotated 

Eligibility — ^restriction  to  voters— el igibiUty. of  woman.    State  v.  Knight  (N.  Car.),  517. 

Nature  of  public  office— contract  with  public.     Cleveland  v.  I#uttner    (Ohio),  1134. 

Notaries  public — notary  a^  officer..  State  v. -Knight  (N.  Car,),  517. 

right  of  woman  to* be  notary  public.     State  v.  Knight  (N.  Car.),  617.  Annotated 

"Office"  and  ''employment"  distinguished.    Groveb  v.  Harden   (N.  Car.),  316.  Annotated 

Removal — intoxication  as  ground  for  removal  of  public  officer.     State  v.  Pratt   (Ala.),  990. 

(Streets  and  highways — defective  eoaditton  of  BtSMt-^paxavvfil  liability  of  public  officers. 
Pullen  v.  Eugene  (Ore.),  93?.      ,  Annotated 

Sea  also  Libel  and  Slander. 

PUBLIC  POLICY. 
See  Contracts. 


PUBLIC  PBOP^RTY. 

FUBIJC  9GHO0Uk 

See  Soliools. 

QUAUFlCATIONS. 
See  Jury. 

QUESTIONS  OF  TJLyO^  AND  FACT. 

Contracts — validity  of  contract  as  question  of  law.    Kuhn  v.  Buhl   (Pa.),  415. 
Contributdry  negligence — as  qtMfttion  of  law  or  lad;.    Mahlst^dt  v.  Ideal  Lighting  Co.  (111.), 

209. 
Payment — ^note  as  payment — question  of  law  or  fact.    Norman  v.  Meeker   (Wash.),  452. 

QOTBTING  TITI£. 

Cross  bill  in  action  to  quiet  title — right  to  affirmative  relief.     Larkin  v.  Superior   Court 
(Cal.),670.  Annotated 

RACES. 

Segregation  of-raAet  im  fendential  districts — vt^idity  of  or^intm^^  -Hippliiy^  v.  Richmond 
(Va,),  1114. 

&AII«&OAD8. 

Injury  to  person  near  track — object  falling  from  trai^ — ^liability  of  railroad.     St.  Louis, 
etc.  R.  Co.  V.  Armbrust  (Ark.),  637.  Annotated 

See  alao  Eaeesiente;  Master  and  Servant;  Tliai^re  and  Aameesientfls  Work- 
men's Cjompensatlon  Acta. 

RATIFICATION. 
Bee  Alteration  of  Jnatrniaents;  Contraots. 

See  Inatrnetionii. 

RfiCCtPTft. 
.See  Warehonseg*  . 


RRCITAXS. 
See  WUU* 

BECOROS. 
See  Gorpi^ratlonJk 


'.-..I 


Confirmation  of  referee's  report — adoption  of  Endings  by  court.    Philadelphia  Casualty  Co. 

V.  Fechheimer  (Fed.),  64.  '  '  ^ 

Validity  of  reference  in  action  at  law  in  fcfAM^al  eonrt — effect  of  erroneous  designation  of 

referee.    Philadelphia  Casualty  Co.  v.  Fechheimer  (Fed.),  64. 

See  also  Appeal  and  Error. 

REFORMATION. 
See  Reseiasion,  CameciJiAAten  and  Reformation. 

RELATIONSHIP. 
See  Pvllle  fNSeers. 

,  ■ 

RELEASE  AND  DISCHARGE. 
Bee  BUls  and  NotMli .  Gliattel  MortsaKes. 

RELIGION. 
See  "Wmm. 

RSMOTAL. 
See  Pnblie  OAoevs. 
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Bond — ^recovery  on  bond — ^value  of  property — effect  of  original  judgment.    Wallace  v.  Coz 

(Neb.),  699. 
Judgment  in  replevin — "value"  of  property.    Wallace  v.  Cox  (Neb.),  699. 


See  Pleading- 

BEPI.Y  LETTERS. 
See  Iietters. 

BJBPUBLIOAK  OOVEBKMBlfT. 
See  Oonetitutioiutl  Law. 

BEPUGKAirCT. 
See  WUU. 

REPUTATIOK. 
*  Bee  Aaeaiftlt;  libel  and  Slander. 

RE8C1SSXOH,  OAHOELUITIOH  AHD  REFORMATION. 

Power  of  equity  to  reform  will.    Lewis  v.  Reed's  Executor  (Ky.),  1165.  Annotated 

.       .   RESIDENCE. 
See  Raoee;  Venue. 

RESISTING  OTFICER. 

Defense  of  property  as  justification  for  resisting  officer.    State  v.  Selengut  (R.  I.),  303. 

Annotated 

RES  JtTDIGATA. 
Bee  'Weakaiea'a  OmupmmatMom  Aota* 


RESTRAINT  OP  MARRIAGE. 
See  Marviafle. 

RESTRAINT  OF  TRADE. 
Bee  Appeal  and  Evrori  Monopeliee* 

REViVAI». 
See  WlUe. 

REVOCATION. 
Bee  WUU. 

RIGHT  OF  WAT. 


RUMORS. 
Bee  Libel  and  Slander. 

8AXD. 

Meaning  of  "said.''    Moore  v.  Paving  Improvement  District  (Ark.),  699.  Annotated 

B  AXABT. 
See  Pvblio  Offioere. 

SAIiES. 

Conditional  sales— election  of  remedies  on  breach  of  conditional  sale.     Norman  ▼.  Meeker 

(Wash.),  462.  Annotated 

Stoppage  in  transitu — loss  of  right — ^tranaler  of  warehouse  receipt.    Rummell  v.  Blanchard 

(N.  Y.),  109. 
Vendor's  lien — ^transfer  of  warehouse  receipt  as  divesting.    Rummell  v.  Blanchard  (N.  Y.),  109. 

Annotated 
See  also  Hawkers  and  Peddlers. 
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BAMPUSS. 
See  Hmwkers  and  Peddlers. 

SCENIC  BAILWAT8. 
Bee  Tltesterc  and  Amneeaientfl. 

BCHOOL9. 

Defective  condition  of  premises — liability  of  school  district.  Howard  ▼.  Tacoma  School 
District  (Wash.),  792.  Annotated 

Teachers — reinstatement  of  teacher — ^mandamus  as  remedy.  Richards  v.  District  School 
Board   (Ore.),  266. 

removal  of  woman  teacher — ^marriage  as  ground  for  removal.     Richards  v.  District 

School  Board  (Ore.),  266.  ^  .       Annotated 

BECONDART  EVIDENCE. 
See  ETldenee. 

BECURITIEB. 
Bee  Infanta. 

BEOREOATION  OF  RACEB. 
Bee  Raeea. 

BEIJP-BEBVINO  LETTEBBw 
Bee  ETidenee* 

SENTENCE  AND  PUNISHMENT. 
Bee  Ari^nment  of  Connsel)  Idfe  Inanranoe. 

8ER  VICES. 
Bee  Centraets* 

SET-OFF. 

Appeal  and  error — amount  in  controversy  for  purpose  of  appeal — effect  of  counterclaim  by 
.    d^endant.     Morrow  v.  Bell  (Iowa),  08.  An^iotated 

Pleading — ^reply  to  counterclaim — waiver.     Streudle  v.  Leroy   (Ark.),  618.  Annotated 

Torts — counterclaim  for  tort  in  action  for  tort.     Powell  v.  PeweU  ^Wis.)*,  J.13«   ■■ 

Annotated 

SETTLEMENT. 
See  Attorneys. 

SHAM  pu:ading. 

See  Pleading. 

SHERMAN  ANTI-TRUST  ACT. 
See  Monopolies. 

SHIPS  AND  BHIPPINO. 

War— restoration  of  illegal  prize — admiralty  jurisdiction.  The  Steamship  Appam  (U.  S.), 
442. 

right  to  bring  prize  into  neutral  port.    The  Steamship  Appam  (U.  S.),  442. 

Annotated 
Bee  also  Carriers  of  Paaaeni:eri. 

SHOES. 
See  ETideaee. 

BHOOTINO. 

See  Asaanlt. 

SICKNESS. 
Bee  Animal  la^nranea. 


Bee  Streets  and  Highways. 
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NSQLIOENCE  —  Oontlnned. 

Master  and  servant — ^workmen's  compensation  act — accident  arising  out  of  employment — ^fall 
of  wall  on  adjacent  premises.    Thom  v.  Sinclair  (Eng. ),  188. 

workmen's  compensation  act — accident  arising  out  of  employment — returning  from 

work.    John  Stewart  &  Son  v.  Longliurst   (Eng.),  196. 

workmen's  compensation  act — accident  arising  out  of  employment — temporary  inter- 
ruption of  employment.     Lancashire,  etc.  R.  Co.  v.  Highley    (Eng.),  200. 

workmen's  compensation  act — appeal  from  decision  of  Industrial  Accident  Commission 

— right  to  open  and  close  on  hearing  of  appeal.    American  Ice  Co.  v.  Fitzhugh  ( Md. ) ,  33. 

workmen's  compensation  act — award — as  vesting  in  beneficiary.    State  ex  rel.  Munding 


V.  Industrial  Commission  (Ohio),  1162.  Annotated 

—  workmen's  compensation  actr---award — commutation  of  award.    State  ex  rel.  Munding 
V.  Industrial  Commission   (Ohio),  1162. 

—  workmen's  compensation   act — basis  of   liability — negligence   and   contributory   neg- 
ligence.    American  Ice  Co.  v.  Fitzhugh   (Md.),  33. 

- —  workmen's  compensation  act — conclusiveness  of  decision  of  industrial  board.     Uphoflf 
Y.  Industrial  Board  of  Illinois   (111.),  1. 

workmen's  compensation  ac^—deflnition  of  terms— elevator  as  "vehicle."     Wilson  v. 


Dorflinger   (N.  Y.),  38. 

—  workmen's  compensation  act— employees  within  act^-employees  of  interstate  railroad. 
New  York  Central  R.  Co.  v.  Winfleld  (U.  S.),  1139. 

—  workmen's  compensation  act — employers  within  act — municipal  corporation.     Purdy 
V.  Sault  Ste.  Marie    (Mich.),  881. 

—  workmen's    compensation    act— employments    included— elevator    operator    in    store. 
Wilson  V.  Dorflinger  (N.  Y.),  38.  Annotated 

workmen's  compensation  act — employments  included — farmer  erecting  building.  Uphoff 


y.  Industrial  Board  of  Illinois  (111.),  1.  Annotated 

—  workmen's  compensation  act — employments  included — ^janitor  in  office  building.    Rem- 

snider  v.  Union  Savings  &  Trust  Co.   (Wash.),  40.  Annotated 

workmen's  compensation  act — employments  included — policeman.     Griswold  v.  City 


of  Wichita  (Kan.),  31.  Annotated 

—  workmen's   compensation  act — employments    included — ^truck   driver.  American    Ice 

Co.  V.  Fitzhugh   (Md.),  33.                       '  Annotated 

workmen's  compensation  act — excuse  for   failure   to  give  notice   of  injury — actual 


notice.    Purdy  v.  Sault  Ste.  Marie  (Mich.),  881.  Annotated 

—  workmen's  compensation  act — failure  to  give  notice  of  injury — burden  of  showing 
prejudice.     Hayward  v.  Westleigfa  Colliery  Co.   (Eng.),  877.  Annotated 

workmen's  compensation  act — failure  to  give  notice  of  injury — burden  of  showing 


prejudice.    Pellett  v.  Industrial  Commission   (Wis.),  884.  Annotated 

—  workmen's  compensation  act — necessity  of  notice  of  injury.     State  v.  District  Court 

(Minn.),  866.  Annotated 

workmen's   compensation   act — ^notice   of  hearing — form   and   requisites.     Pellett   v. 


Industrial  Commission    (Wis.),  884. 

—  workmen's  compensation  act — ^reopening  of  hearing — ^procedure — evidence  previously 

taken.     Pellett  v.   Industrial  Commission    (Wis.),   884. 

workmen's  compensation  act — sufficiency  of  evidence  of  accidental  injury.     Hayward 


V.  Westleigh  Colliery  Co.    (Eng.),  877. 
—  workmen's  compensation  act — vacation  of  award — what  constitutes  fraud — false  tes- 


timony  by  claimant.    Pellett  v.  Industrial  Commission   (Wis.),  884. 
—  workmen's  compensation  act — validity  of  Iowa  act.    Hawkins  v.  Bleakly  (U.  S.),  637. 
workmen's  compensation  act — validity  of  New  York  act.     New  Y'^ork  Central  R.  Co. 


v.  White  (U.  S.),  629. 
—  workmen's  compensation  act — ^validity  of  Washington  act.    Mountain  Timber  Co.  v. 
Washington    (U.  S.),  642. 

workmen's  compensation  act — who  is  workman — person  performing  casual  labor  for 


municipality.     State  v.  District  Court  (Minn.),  866. 

—  workmen's   compensation   act — who  is   workman — policeman.     Griswold  v.   City  of 

Wichita  (Kan.),  31. 

workmen's  compensation  act — wilful  misconduct  or  intoxication  as  precluding  recov- 


ery  of  compensation.    American  Ice  Co.  v.  Fitzhugh   (Md.),  33. 
Municipal  corporations— claim  for  personal  injury— officer  to  whom  notice  of  injury  must  be 
given.     White  v.  Nashville   (Tenn.),  960. 

claim  for  personal  injury— validity  of  statute  requiring  notice  of  injury.     White  v. 


Nashville    (Tenn.),  960. 
Physicians  and  surgeons— action  for  malpractice— pleading— certainty.     Just  v.   Littletield 

(Wash.),    705.  ,      ^  ,,         «    i.     /tj  v  \ 

liability  of  physician  for  leaving  sponge  in  surgical  wound.    Ruble  v.  Busby  (I<iAho), 

ish.),  705. 
Annotate 


g%  j%  ^ 

—  iiability  6f  physician  for  making  wrong  diagnosis.    Just  v.  Llttlefleld   (Wash.),  705. 


what  is  excessive  verdict  for  malpractice.    Just  v.  Littlefield  (Wash.),  705. 
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NBOUOENCE  —  Continued. 

Railroads — injury  to  person  near  track — object  falling  from  train.    St.  Louis,  etc.  R.  Co.  v. 

Armburst  (Ark.),  537.  Annotated 

Schools — defective  condition  of  premises — liability  of  school  district.     Howard  v.  Tacoma 

School  District  (Wash.),  792.  Annotated 

Streets   and    highways — coal   hole   In    sidewalk — liability   of    abutting   owner    for    personal 

injuries  resulting  therefrom.    Hill  v.  Norton   (Pa.),  489.  Annotated 

defective  condition  of  street — personal  liability  of  public  officers.     PuUen  v.  £ugene 

(Ore.),  933.  Annotated 

Theaters  and  amusements — general  concessionary  of  amusement  devices — liability  for  per- 
sonal injury.     Hartman  v.  Tennessee  State  Fair  Assoc.    (Tenn.),  931. 

operator  of  amusement  device — liability  for  personal  injuries.    Hartman  v.  Tennessee 

State  Fair  Assoc.   (Tenn.),  931. 

— -  scenic  railway — liability  of  proprietor  for  personal  injury.     Best  Park,  etc.  CJo.  v. 
Rollins    (Ala.),  929. 

See  also  Damasea;  Imprisonment  for  Debt;  Inanranoe;  Telesrapha  and  Tele- 
phones. 

NEOOTIABIJB  INSTRUMENTS. 
See  Bills  and  Notes. 

NETS. 
.S«e  Fish  and  Oame* 

NEUTRAI.  PORTS. 
See  War. 

NEWLT  DISCOVERED  EVIDENCE. 
See  New  Trial. 

NEW  TRIAI.. 

Denial  of  new  trial — ^presumption  in  favor  of  ruling  of  substitute  judge.    Smith  v.  Barnes 

(Mont.),  330. 
Discretion — granting  of  new  trial  as  resting  in  discretion  of  trial  court.     Herman  &  Ben 

Marks  v.  Haas  (Iowa),  543. 
Grounds  for  new  trial — effect  of  statute  specifying  grounds.     Pullen  v.  Eugene  (Ore.),  933. 

erroneous  admission  of  secondary  evidence  as  ground  for  new  trial.    Herman  i  Ben 

Marks  v.  Haas   (Iowa),  543.  Annotated 

— —  errors  of  law  only  considered.     Pullen  v.  Eugene   (Ore.),  933. 

misconduct  of  jury — effect  of  conflicting  affidavita.    Mason  v.  State  (Tex.),  1094. 


Motion  for  new  trial — ^amendment  of  motion.     Nicliols  v.  Houghton  Circuit  Judge   (Mich.)* 
100.  Annotated 

affect  of  failure  to  file  in  time power  of  court  to  grant  on  own  motion.     Nichols 

V.  Houghton  Circuit  Judge   (Mich.),  100. 

waiver  of  failure  to  file  motion  in  time.    Nichols  v.  Houghton  Circuit  Judge  (Mich.), 


100. 

Newly  discovered  evidence — showing  required.     State  v.  Klassner    (N.  Mex.),  824. 
Power  of  court  to  grant  on  own  nM»tion.    PuUen  v.  Eugene  (Ore.),  933. 

NIGHT  WATCHMAN. 
See  Employere*  IilalilUty  Aota. 

NON  OBSTANTE  VEREDICTO. 
See  Jndiraients. 

NONRESIDENTS. 
See  Flah  and  Game;  Lloenaea. 

NONSUIT. 
See  Dismissal  and  Nonsuit. 

NONUSER. 
See  Easements. 

NOTARIES  PUBLIC. 

Public  ofilcers — ^notary  public  as  public  officer.    State  v.  ELnight  (N.  Car.),  617. 
Women"*-rig^t  of  woman  to  be  notary  public.    State  v.  Knight  (N.  Car.),  517. 

Annotated 
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NOTICE. 

See  Anisial  laeuranee;  CArriere  of  Passeaeere;  Credit  laeorance;  ETidenoe;  Jud^* 
ments;  Munloipal  Corporations;  Workmen^s  Compeiunttioa  Acte« 

NOTORIETT. 
See  Judieial  Notioe. 

NUISANCES. 

Diseased  animal  as  nuisance.     Durand  v.  Dyson   (Il].)»  84- 

Fertilizer  mixing  plant  as  nuisance.    Woods  v.  Rock  Hill  Fertilteer  Co.  (8.  Car.),  1149. 

Annotated 
Injunctions — right  of  individual  to  enjoin  public  nuisance.     Woods  t.  Rock  Hill  Fertilizer 

Co.  (S.  Car.),  1149. 
Pleading — unnecessary  averments — injury  to  third  person.     Woods  ▼.  Roek  Hill  Fertiliier 

Co.   (S.  Car.),  1149. 

NUNCXTPATIVE  WILLS. 
See  WiUs. 

OCEAN  CARRIERS. 

See  Carriers  of  Paaaexi^rs;  Monopolies* 

• 

OFFICE  BinU>IN«HI. 

See  Workmen's  Compenaation  Aete. 


See  Corporations;  Pnblio  QjOloerfi  . 

on.. 

See  Mines  and  Minerals. 

OPEN  AND  CLOSE. 
See  Workmen's  Compensation  Aots. 

OPINION  EVIDENCE. 
See  E-videnoe. 

OPIUM. 
See  Food  and  Dmgs. 

ORAL  TESTIMONY. 
Bee  E-videnoe. 

ORDERS. 
See  Actions. 

ORDINANCE  OF  1787. 
See  Constitntional  Law. 

ORDINANCES. 

See  Municipal  Corporations. 


Meaning  of  "other"  as  used  in  statute.     American  Ice  Co.  v.  Fitzhugh   (Md.),  33. 


See  False  Pretenses. 

OWNERS  OF  PREMISES. 

Coal  hole  in  sidewalk — ^liability  of  abutting  owner  for  injuries  resulting  therefrom.    Hill  v. 
Norton   (W.  Va.),  489.  Annotated 

PAIN. 

See  Damages. 

PARDONS. 

Contract  to  procure  pardon  or  parole — validity.     Gordon  r.  Gordon's  Administrator   (Ky.). 
886.  Annotated 
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PARENT  AND  CHILD. 

Automobilea — liability  of  owner  for  negligence  of  son  driving  car.    Griffin  ▼.  Russell  (Ga.), 
J)94.  Annotated 

Emancipation  of  child— sufficiency  of  evidence  to  show.    Lufkin  v.  Harvey   (Minn.),  583. 

Annotated 
Necessaries  furbished  child — liability  of  parent.     Lufkin  v.  Harvey    (Minn.),  683. 
'    See  also  Bastardj* 

PAROUB. 


PAROL   EVIDENCE. 

Bills  and* notes — parol  evidence  as  to  consideration.    First  State  Bank  v.  Kelly  (N.  Dak.), 
1044. 

■'■  parol  evidence  of  conditional  delivery.     First  State  Bank  v.  Kelly   (N.  Dak.),  1044. 

Antiotated 

parol  evidence  of  contemporaneous  agreement  to  release.    First  State  Bank  v.  Kelly 

(N.  Dak.),   1044. 

parol  evidence  of  signature  for  accommodation.    First  State  Bank  v.  Kelly  (N.  Dak.), 


1044. 
Contracts — ^parol  evidence  to  show  illegality.    Kuhn  v.  Buhl  (Pa.),  415*  Annotated 

PARTIAL  INTESTACY. 
See  WiUa. 

PARTICIPATION. 
Bee  Assault. 


PARTIES  TO  ACTIONS. 

Bills  and  notes — action  on  note — parties  defendant — ^joint  makers  or  endorsers.     Colley  v. 

Summers  Parrott  Hardware  Co.   (Va.),  375. 
Dead  bodies — action  for  unnecessary  burial  at  sea — necessary  parties.     Finley  v,  Atlantic 

Transport  Co.  (N.  Y.),  726. 
Death  by  wrongful  act — amendment  changing  parties  to  action — effect  on  running  of  statute 

of  limitations.     Nashville,  etc.  By.  v.  Anderson    (Tenn.),   902. 
Nonexistence  of  plaintiff  as  defense  to  action.    Baldauf  v.  Nathan  Russell  (N.  J.).  1191. 

Annotated 
Trusts  and  trustees — action  to  subject  spendthrift  trust — necessary  parties.     McColgan  v. 

Walter  Magee  (Cal.),  1050. 

See  also  Mortsages. 

PARTITION. 

Mines  and  minerals-partition  of  mining  interest.    Gulf  Refining  Co.  v.  Hayne  (La.),  180. 

Annotated 

PAYMENT. 

Note  as  payment — question  of  law  or  fact.    Norman  v.  Meeker  (WAsh.)',  463/ 
See  also  Cheoks. 

PEDBLERS. 
.     .  See  Hawkers  and  Peddlers. 

PENAI«TIES. 
See  Fines  and  Penalties. 

PBREMPTORT  WRIT. 
See  Mandamns. 

w 

PERSONAIi  INJURIES. 
See  Damases;  Nesliffenoe. 

PHTSICAI*  EXAMINATION. 

Examination  of  party  to  action  as  resting  in  discretion  of  court.  Cohen  v.  Philadelphia  Rapid 
Transit  Co.  (Pa.),  360.  •  Annotated 

Right  to  compel  physical  examination  of  party  to  action — ^physician  which  may  be  selected. 
Just  V.  Littlefield  (Wash.),  705. 
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PHYSICIANS  AND  SURaSONS. 

Malpractice — complaint  in  action  for  malpractice — requirement  of  certainty.    Just  ▼.  Little- 
field  (Wash.),  705. 

leaving  sponge  in  surgical  woimd — liability  of  physician.     Ruble  v.  Busby  ( Idaho) » 

665. 

liability  of  physician  for  making  wrong  diagnosis.    Just  v.  Littlefield  (Wash.),  705. 

Annotated 
what  is  excessive  verdict  for  malpractice.    Just  v.  Littlefield  (W^ash.),  705. 


See  alco  Phyaical  Examination. 

PLACE  OF  BUSINESS. 
See  Venue. 

PliEABING. 

Amendment — amendment   omitting   reference   to   state   statute   and  claiming  under  federal 

employers'  liability  act — effect  on  running  of  statute  of  limitations.    NashTille,  etc.  Ry. 

V.  Anderson   (Tenn.),  902. 

—  right  to  amend  after  reversal  of  judgment.    Estate  of  Oldfleld  (Iowa),  1067. 

Bills  and  notes — necessity  of  pleading  execution  for  accommodation  only.     First  State  Bank 

v.  Kelly  (N.  Dak.),  1044. 
Bills   of    particulars — when   required — action    for    reimbursement   of   expenses.      Grordon    ▼. 

Gordon's  Administrator  (Ky.),  886. 
Contracts — plea   by  defendant  of  change   in  contract.      Divide   Canal   A  Reservoir   O).  t. 

Tenney   (Colo.),  346. 
Damages — plea  of  special  damages  held  insufficient.     Griffin  v.  Russell   (Ga.),  994. 
Declaration — admission  in  declaration  cured  by  plea.    Nashville,  etc.  Ry.  v.  Anderson  (Tenn.), 

902. 
Demurrer — scope  of  specifications.     Best  Park,  etc.  Co.  v.  Rollins    (Ala.),  929. 
Equity   pleading — disregardiiig   erroneous   designation    of   pleading.     Mankin    v.   Dickinson 

(W.  Va.),  121. 
Improvements — recovery  by  occupying  elaimant — ^pleading..  New  York,  etc;  R.  Co.  v.  Cella 

(Conn.),  590. 
Libel  and  slander — pleading — ^necessity  of  colloquium.     Fensky  v.  Maryland  Casualty   Co. 

(Mo.),  963. 

pleading — oflRfce  of  innuendo.    Fensky  v.  Maryland  Casualty  Co.   (Mo.),  963. 

pleading— sufficiency  of  colloquium — showing  imputation  of  "forgery.    Fensky  v.  Mary- 
land Casualty  Co.   (Mo.),  963. 
Master   and  servant — federal   employers*  liability  act — necessity  of  pleading  damage  from 

death.    Nashville,  etc.  Ry.  v.  Anderson  (Tenn.),  902. 
Nuisances — pleading — unnecessary    averments — injury    to    third    persons.      Woods    v.    Rock 

Hill  Fertilizer  Co.  (S.  Car.),  1149. 
Physicians  and  surgeons — action  for  malpractice — pleading — certainty.     Just  v.  Littlefield 

(Wash.),  705. 
Quieting  title — right  to  affirmative  relief  on  cross  bill.    Larkin  ▼.  Superior  Court  (Cal.),  670. 

Annotated 
Reply-r^waiver  of  failure  to  reply  to  counterclaim.     Streudle  t.  Leroy  (Ark«}i  618. 

Annotated 
Sham  pleading — striking  out  denial  as  sham.     Kline  v.  Harris    (N.  Dak.),  1176. 

Annotated 

See  alio  Appeal  and  Error;  Instructions;  Variance. 


Checks — ^failure  to  present  pledged  check — evidence  of  custom.  German  American  Bank  of 
Seattle  v.  Wright  (Wash.),  381. 

liability  of  indorser  on  pledged  check — ^necessity  of  exhausting  other  security.  Ger- 
man American  Bank  of  Seattle  v.  Wright  (Wash.),  381. 

POUCS. 

Metropolitan  police — validity  of  statute  creating.    State  y.  Jost  (Mo.),  1102.  Annotated 

"Workman" — policeman  as  **yfoxJaun**  within  workmen's  compensation  act.  Griswold  y. 
City  of  Wichita  (Kan.),  31. 

POLICE  POWER. 

See  Constitutional  Lair. 

POLITICAI.  CRITICISM* 
See  libel  and  Slander. 

POUTICAI.  MATTERS. 
See  Injnnotions. 
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POUTICAL  QUESTIONS. 
See  Constltiitioiial  Law. 

poixunoN. 

See  Waters  and  Watereourees. 

POPmLATZON. 
See  Ceneue. 

POSSESSION. 
See  Cliattel  Mortgagee;  Landlord  and  Tenant* 


See  Statutes. 

PRE-EXISTING  DEBT. 
See  Billfl  and  Notes. 


PREJUDICE. 
See  Workmen^e  Comyenvation  Aets. 

PREBffEDITATION. 
See  Hontieide* 


See  Deeds. 


See  Insnranee. 


Common  law  of  another  state— presumed  to  be  same  as  that  of  forum.  German  American 
Bank  v.  Wright  (Wash.),  381;  Klotz  v.  Pan-American  Match  Co.  (Mass.),  895. 

Letters — presumption  as  to  authentiei<7^  of  reply  letter.  Louisville,  etc.  R.  Co.  v.  O'Brien 
(Ky.),922, 

presumption   as  to  authority  to  answer  letter.     New  York,  etc.   R.  Co.  ▼.   Cella 

(Conn.),  690. 

Statute  establishing  presumption^validiiy.    Hawkins  v.  Bleakly  (U.  S.),  637. 
Statutes — presumption  against  change  oi  another  statute  or  statutory  system.     Twentieth 
St.  Bank  v.  Jacobs  (W.  Va.),  695. 

presumption  in  favor  of  validity.    Hopkins  v.  Richmond  (Va.),  1114. 

— ; —  presumption  of  legislative  knowledge.    Twentieth  St.  Bank  v.  Jacobs  (W.  Va.),  695. 
•Streets  and  highways^-ijonstruction  of  coal  vault — ^presumption  of  municipal  permission. 

Hill  v.  Norton  (W.  Va.),  48<>. 

See  also  Appeal  and  Error. 

PRETENSES. 
See  False  Prete: 


PRIORITY. 

See  Jndsments. 

PRIVATE  CHARITIES. 
See  Ckarities. 

PRIVATE  COUNSEIu 
See  Proseentini:  Attorneys* 

PRIVILEGED  COMMUHICATIOKS. 
See  Idbel  and  Slander. 

PRIVII.BeSS  OF  CITIZENS. 
See  Constltnttonal  Iiaw. 


See  War. 
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PROCEDURE. 
See  Worlunen*!  Compensatloii  Acta. 

PROCEEDING. 

Meaning  of  'Troceeding.'*    Greenl6af  v.  Minneapolis,  etc.  K.  Co.  (N.  Dak.)>  ©OS, 

PROFITS. 
See  Damages. 

PROOF  OF  OTHER  CRIMES. 
See  False  Preteitses. 

PROOFS  OF  LOSS. 
See  Fire  Insuranee. 

PROSECUTING   ATTORNEYS. 

Private  counsel — right  to  assist  prosecution  in  criminal  case.    Bobinson  y.  State  (Fla.),  606. 

Annotated 

PROBTlTDnOir. 

Definition — ''prostitution"  as  including  act  of  man.     State  ▼.  Gardner    (Iowa),  239. 

Annotated 
Evidence — ^proof  of  character  of  house^-^general  repute.    State  v.  Gardner  (Iowa),  239. 
Instructions— definition  of  house  of  ill  fame.    State  v.  Gardner   (Iowa),  239. 
Visiting  house  of  ill  fame — purpose.    State  v.  Gardner  (Iowa),  239. 
See  also  Appeal  and  Error. 

PROVOCATION. 


pimnc  ooi 

See  Idbel  and  Slamdexw 

FUBUC  LANDS. 

Contracts — withdrawal   of  competing  proposal  for  public   land   as   against  public   policy. 
Kuhn  V.  Buhl  (Pa.),  415. 

PUBLIC  NUISANCES. 
See  Nuisances. 

PUBLIC  OFFICERS. 

Anti-nepotisfn  law— construction — appointments  prior  to  act.    Barton  ▼.  Alexander  (Idaho), 

729. 

construction — ^"associates   in   office."     Barton   v<   Alexander    (Id^o),   729. 

Annotated 
— — —  construction — computation  of  relationship.    "Barton  v.  Alexander   (Idaho),  729. 
'  construction — ^payment  of  «irIaTy  after  illegal   appointment.     Barton  v.  Alexander 

(Idaho),  729.  Annotated 

construction — ^political  divisions  embraced.     Barton  v.  Alexander    (Idaho),  729. 

Annotated 

construction — retroactive  effect.    Barton  v.  Alexander  (Idaho),  729.  Annotated 

construction — scope  of  law.     Barton  v.  Alexander   (Idaho),  729.  Annotated 

title  and  subject  matter.    Barton  v.  Alexander  (Idaho),  729.  Annotated 

validity  of  act.     Barton  v.  Al^ander  (Idaho),  729.  Annotated 


Compensation — de  jure  officer — ^right  to  recover  from  municipality  salary  paid  to  de  facto 
officer.    Cleveland  v.  Luttner  (Ohfo-),  1134.  Annotated 

Eligibility — ^restriction  to  voter*— eligibility. of  woman.     State  v.  Knight   (N.  Car.),  617. 

Nature  of  public  office — contract  with  public.     Cleveland  v.  Luttner    (Ohio),  1134. 

Notaries  public — notary  a^  officer. .  State  v.. Knight  (N.  Car,),  517- 

right  of  woman  to' be  notary  public.     State  v.  Knight  (N.  Car.),  517.  Annotated 

"Office"  and  "employment"  distinguished.    G^roven  ▼.  Barden   (N.  Car.),  316.  Annotated 

Removal — intoxication  as  ground  for  removal  of  public  officer.     State  v.  Pratt   (Ala.),  990. 

streets  and  highways — defectivi)  ooaditibn  of  atKtet^-p«ra9qp.l  liability  of  public  officers. 
Pullen  V.  Eugene  (Ore.),  93?*  Annotated 

See  also  Idbel  and  Slander. 

PUBLIC  POIICT. 
See  Contracts. 
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WORDS  AND  PHRASES  —  Continued. 

''Workman" — ^policeman  as  "workman"  within  workmen's  compensation   act.     Griswold   v. 
City  of  Wichita  (Kan.),  31. 

See  also  Aoeident  Inanranoe;  Alteration  of  Inatramenta;  Falae  Pretenaea;  Im- 
prisonment for  Debt;  I«ost  Property;  Proatitntion;  PnbUo  Oftoera;  Re- 
pleTin;  Statntea;  Treason;  Workmen's  Oompenaation  Aeta. 

WORK  AND  I.ARQR. 
See  Contacts. 

WORKICAN. 

Policeman  as  "workman"  within  workmen's  compensation  act.    Griswold  ▼.  City  of  Wichita 
(Kan.),  31. 

WORKBIEN'S  COMPENSATION  ACTS. 

Accidental  injury — sufficiency  of  evidence  to  show.    Hayward  v.  Westleigh  Colliery  Co.  (Eng.), 

877. 
Accident  arising  out  of  employment — fall  of  wall  on  adjacent  premises.     Thom  v.  Sinclair 

(Eng.),  188. 

returning  from  work.    Jolm  Stewart  &  Son  v.  Longhurst  (Eng.),  196. 

temporary  interruption  of  employment.     T^ncashire,  etc.  R.  Co.  v.  Highley   (Eng.), 

200. 

Award — as  vesting  in  beneficiary.     State  ex  rel.  Munding  v.  Industrial  Commission   (OhioK 
]  162.  Annotafed 

commutation  of  award.     State  ex  rel.  Munding  v.  Industrial  Commission    ( Ohio ) . 

1162. 

Basis  of  liability — negligence  and  contributory  negligence.     American  Ice  Co.  v.   Fitzhugh 

(Md.),  33. 
Constitutional   law — validity   of   Iowa   workmen's   compensation   act.     Hawkins   v.   Bleakly 

(U.  S.),  637. 

validity  of  New  York  workmen's  compensation  act.     New  York  Central   R.  Co.  v. 

White  (U.  8.),  629. 

validity    of   Washington   workmen's    compensation    act.      Mountain    Timber    Co.    v. 


Washington  (U.  S.),  642. 
Decision  of  industrial  board — conclusiveness.    Uphoff  v.  Industrial  Board  of  Illinois   (111.), 
1. 

right  to  open  and  close  on  hearing  of  appeal  from  decision.     American  Ice  Co.  v. 

Fitzhugh  (Md.),  33. 

Definition  of  terms— elevator  as  ''vehicle."    Wilson  v.  Dorflinger  (N.  Y.),  38. 

person  performing  casual  labor  for  municipal  as  ''workman."    State  v.  ]>istrict  Court 

(Minn.),  866. 

policeman  as  "workman."    Griswold  v.  City  of  Wichita   (Kan.),  31. 


Employees   within   act— employees   of    interstate   railroad.     New    York    Central    R.    Co.    v. 

Winfield   (U.  S.),  1139. 
Employers  within  act— municipal  corporation.    Purdy  v.  Sault  Ste.  Marie  (Mich.),  881. 
Employmenta  within  act — elevator  operator  in  store.     Wilson  v.  Dorflinger   (N.  Y.),  38. 

Annotated 

farmer  erecting  building.     Uphoff  v.  Industrial  Board  of  Illinois    (III.),   1. 

An/notated 

janitor  in  office  building.    Remsnider  v.  Union  Savings  k  Trust  Co.  (Wash.),  40. 

Annotated 

policemen.    Griswold  v.  City  of  Wichita   (Kan),  31.  Annotated 

truck  driver.     American  Ice  Co.  v.  Fitzhugh    (Md.),  33.  Annotated 

Notice  of  hearing — form  and  requisites.    Pellett  v.  Industrial  Commission  (Wis.),  884. 
Notice   of   injury — ^failure   to  give — actual   notice  as  excuse.     Purdy  v.   Sault   Ste.   Marie 

(Mich.),  881.  Annotated 

failure  to  give — ^burden  of  showing  injury.    Pellett  v.  Industrial  Commission  (Wis.), 

884.  Annotated 

failure  to  give — burden  of  showing  prejudice.     Hayward  v.  Westleigh  Colliery  Co. 

(Eng.),  877.  Annotated 

necessity  of  written  notice.     State  v.  District  Court    (Minn.),  866.  Annotated 


Reopening  of  hearing — procedure — evidence  previously  taken.  Pellett  v.  Industrial  Commis- 
sion (Wis.),  884. 

Vacation  of  ward — what  constitutes  fraud — false  testimony  by  claimant.  Pellett  v.  Industrial 
Commission    (Wis.),  884. 

Wilful  misconduct  or  intoxication  as  preclusive  recovery  of  compensation.  American  Ice 
Co.  T.  Fitzhugh  (Md.),  33. 

WOUlTDft. 
See  Fliyaieiaiui  mmd  Bvrceona. 
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IN    THIS    VOLUME, 


ACCZXERATION 
HESS  — 
See  Usury. 

ACCEPTANCE  — 
See  Corporatlo 


OF       INDEBTED- 


De41o»tif»tt« 


ACCOUNTS  — 

Lien  of  attorney  on  account  iu  his  poflsea- 
flion  connected  'with  litigation,  149. 

ACTIONS  — 

See  Attorneys;  Parties  to  Aotloasi 
Telegraphs  amd  Telephones. 

ADHERENCE  TO  ENEMIES  — 
See  Treason, 

ADBCTSnONS  AND  DECt.ARATIONS  — 

Admissibility  of  declarations  of  testator 
not  made  at  time  of  execution  of  ^ill, 
on  question  of  undue  influence,  717. 

Admissibility  of  prior  exculpatory  state- 
ment by  accused  to  contradict  evidence 
given  by  him  or  on  his  behalf  at  trial, 
1101. 

ADVERSE  POSSESSION  — 

Necessity  that  tenant  surrender  possession 
before  assertin^^  title  adverse  to  landlprd, 
648. 

AFFIRMAnVE  RELIEF  — 
See  Qnieting  Title. 

AORICUIiTURE  — 

Agricultural  employment  as  within  puf- 
view  of  workmen's  compensation  act,  12. 

AUENATION  OF  AFFECTIONS  — 

Admissibility  in  action  for  alienation  of  af- 
fections of  evidence  of  acts  committed 
after  separation  of  spouses,  4S4. 

AX»TBR ATION  OF  INSTRUMENTS  — 

Ratification  or  waiver  of  alteration  of  in- 
strument, 335. 

•»  ■.      '  -  ^ 

AMENDMENTS  — 

Amendment  of  motion  for  new  trial,  104. 

Amendment  of  pleivding  wher/e  plaintiff  in 
action  is  nonexistent,  1197. 

Judicial  notice  of  proceedings  for  adoption 
of  amendment  to  constitution,  1031. 

Right  to  amend  attachment  bond,  117. 


ANIMALS  — 

Animal  insurance,  45. 

Validity  of  statute  providing  for  destruc- 
tion of  diseased  animals  with  compensa- 
tion to  owner,  89. 

See  also  Fish  and  Game. 

ANTECEDENT   DEBT  — 
See   Bills   and  Notes. 

ANTI-NEPOTISM. 
See  Pnblic  Officers.    , 

APPEAL  AND  ERROR  — 

Amount  in  controversy  for  purpose  of  ap- 
peal where  defendant  has  filed  counter- 
claim, 99. 

Lien  of  attorney  on  printed  record  on  ap- 
peal in  his  possession  connected  with  liti- 
gation, 149. 

Right  of  municipality  to  appeal  from  judg- 
ment in  prosecution  f^r  violation  of  or- 

ARGUMENT  OF  COUNSEL— 

Comment  by  prosecutor  on  fniiufe  ol- ac- 
cused to  testify,  277. 

ARID   LANDS  —     . 
See  Reclamation. 


'  t 


ARMT  AND  N A VT  — 

Employment  in  navy  yard  as  within  pur- 
view of  workmen's  compensation  act,  26. 

ARRAIGNMENT  — 
See  Criminal  Law. 

ARREST  — 

Right  to  arrest  person  without  Warrant  on 
ground  of  insanity,  536. 

ARSENALS  — 

Employment  in  arsenal  as  within  purview 
OT  workmen's  compensation  act,  14. 

ASSAULT  — 

Defense  of  property  as  justification  for  as- 
sault, 291. 

Discharging  firearm  to  frighten  person  as 
assault.  617»  .  t    .'    • :   >.' 

Provocation  in  qutigaticn  of  dtnage*-  for 
asHauIt,  582. 

Trespass  a8  justification  of  a^^ault.aml pot- 
tery, 307.  .        .         ^ 


AMOUNT  IN  CONTROVERST  - 
See  Appeal  and  Error. 


ATTACHMENT  — 

"'  Right  to  amend  attach m)&nt  'bond,  1 17. 
See  also  Enemptiona. 
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ATTORNEYS  — 

Disbarment  in  one  court  as  atTecting  status 
of  attomcv  in  another  court,  572. 

Lien  of  attorney  as  extending  to  action  for 
tort.  017. 

Lien  uf  aUorney  on  papers  in  liis  posses- 
sion connected  with  litigation,  147. 

Validity  of  stipulation  for  attorney's  fee  in 
promissory  note,  365. 

See  also  Prosecntins  Attorneys. 

AUTHENTICITY  — 
See  Letters. 

AUTOMOBILES  — 

Automobile  insurance,  53. 

Insurance  against  liability   of  automobile 

owner,  61. 
Liability  of  owner  of  automobile  for  acts 

of  his  chauffeur  or  agent,  1001. 
Opinion  evidence  as  to  speed  of  automobile, 

613. 

AWARD  — 

See  Workmeii's  Compensation  Aets. 


Liability  of  bank  to  true  holder  or  payee 
of  check  paid  on  forged  indorsement, 
1058. 

Lien  of  attorney  on  bank  book  in  hia  pos- 
session connected  with  litigation,  149. 


emsatlMi  Aot«. 


BEHBnCXARXES  — 
See  Workmen's  Comp 

BEQUESTS-- 
Sm»  Wills. 

BIDDING  — 

See    Jndioial    SnlttJ. 


BII.Ui  AND  NOTES  — 

Attorneys:  lien  of  attorney  on  note  in  his 
posseaaion  connected  with  litigation,  149. 

Corporations:  liability  of  person  signing 
negotiable  paper  as  ofiioer  of  corporatioii, 
568. 

Delivery:  parol  evidence  of  conditional  de- 
livery of  bill  or  note,  1049, 

False  pretense:  bill  or  note  as  '^prop- 
erty," etc.,  within  statute  against  false 
pretenses,  627. 

Transfer  of  negotiable  note  as  security  for 
antecedent  debt,  386. 

Validity:  validity  in  hands  of  boi^a  fide 
holder  of  negotiable  contract  void  by 
statute  between  original  parties,  696. 

-^validitjr  of  stipulation  for  attorney's  fee 
in  promissory  note,  365. 

BONA  FIDE  HOLDERS  ^ 
See  BiUe  aa4  ]f»tee. 


BONDS  — 

Lien  of  attorney^  on  bond  in  his  possession 

connected  with  litigfition,  149. 
Se^  nlao  Att»^^ent|   Credit   Insnr- 


BOOKS  — 

Lien  of  attorney  on  book  in  his  posieaiioii 

connected  with  litigation,  149. 
See  also  Corporations. 

BREACH  OF  CONTRACT  — 

See  Centraeta. 

BREACH     OF     PROMISE     OF     ICAR- 
RI  AGE  — 

Disease  as  defense  to  action  for  breach  of 
promise  of  marriage,  1084. 

BUIIiDINGS  — 

Employment  in  connection  with  construc- 
tion, repair,  etc.,  of  building  as  within 
purview  of  workmen's  compensation  act, 
14. 

BURDBlf  OP  PBOCMP  — 

Burden  of  proof  as  to  giving  notice  of  in- 
jurv  under  workmen's  compensation  aot, 
87  7^ 

Burden  of  proof  of  nonexistence  of  plain- 
tiff in  action,  1196. 

Burden  of  showing  ratification  or  waiver  •! 
alteration  of  instrument,  345. 

BUSINESS  UBTTERS  — 
See  Iiettem. 

BUSINESS  TBLEORAMS  — 
See  Telei^vaplM  and  Telepfcaaeet 

CANAIJB  — 

Employment  in  connection  with  Isthmian 
Canal  as  within  purview  of  workmen's 
compensation  act,  16. 

CARPENTERS  — 

Structural  carpentry  as  employment  within 
purview  of  workmen's  oempensatioii  aot, 
28. 

CARRIERS  OF  GOODS  — 

Measure  of  damages  for  carrier's  delay  in 
transporting  gf^ds  resuUiiif^  in  di'pfaai*- 
tion  m  value,  164. 

See  also  Transportation. 

CARRIERS  OP  PASSENGERS  — 

Duty  of  carrier  to  give  pansenger  notice  of 
and  time  to  make  change  of  cars,  488. 

Liahilitjr  of  carf)^  hy-  water  for  .^  injury  to 
or  death  of  passenger  falling  overboard, 
1038. 

CASUALTY  — 

InsonottDft'  of  MiAonioWtt  Hgalfist  csatiall^, 
67. 

CAUSE    OP    ACTION - 
See  Attorneys. 


ee. 


CHANGE  OF  CARS  — 

See  Carriers  of  Passeni^ers. 

CHARITIES  ~ 

Validity  of  statute  or  ordinance  regulating 
solicitation  of-ftrnda  io^  ^jv^ta  «)iarity, 
1 133. 
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CHATTEL   MORTGAGES  — 

Right  of  action  of  chattel  mortgagor 
against  third  person  for  injury,  etc.,  to 
chattels,  554. 

CHAUFFEUR  — 
See  Automobiles. 

CHECKS  — 

Linl)ility  of  bank  to  true  holder  or  payee 
of  check  paid  on  forged  indorsement, 
10.')8. 

Lien  of  attormy  on  check  book  in  his  pos- 
session connected  with  litigation,  149. 

CI.AIMS  — 

See    Telegraphs    and   Telepliones. 

COAL  HOLES  — 

See  Streets  and  Hishirays. 

■ 

COMPENSATION  — 
See  Public  Officers;  Workmen's  Com- 
pemsatlon  Acts. 

CONDITIONAL  DELIVEBT* 

See  Bills  and  Notes. 

CONDITIONAL  SALES  — 

Election  of  remedies  on  breach  of  condi- 
tional sale,  464. 

CONDITIONS  — 
See  Deeds. 

CONFLICT  OF  LAWS  — 

Law  governing  transfer  of  corporate  stock, 

950. 
Law  governing   validity  of  stipulation   for 

attorney's  fee  in  promissory  note,  3C5. 

CONSIDERATION  — 
See  Bills  and  Notes. 

CONSTITUTIONAL  LAW   — 

Amendments  to  constitution:  jiKlicial  no- 
tice of  proceedings  for  adoption  of  amend- 
ment to  constitution,  1031. 

Animals:  validity  of  statute  providing  for 
destruction  of  diseased  animals  with 
compensation  to  owner,  80. 

Charities:  validity  of  statute  or  ordinance 
regulating  solicitation  of  funds  for  pri- 
vate charity,  1133. 

Fish  and  game:  validity-  and  construction 
of  federal  statutes  protecting  game,  654. 

— validity  and  construction  of  statute  regu- 
lating method  of  taking  fish,  814. 

Food  and  drugs:  validity  and  construction 
of  federal  regulation  of  manufacture,  sale 
or  possession  of  opium  or  other  narcotic, 
856. 

Imprisonment  for  debt:  civil  liability  for 
tort  as  debt  within  constitutional  provi- 
sion against  imprisonment  for  debt,  841. 

Police:  validity  of  statutes  creating  met- 
ropolitan police,  1112. 

Public  officers:  right  of  woman  to  be 
notary  public,  534. 

— validity  and  construction  of  anti -nepo- 
tism law,  735. 

Taxation:  public  property  as  subject  to 
special  assessment,  844. 


CONSTRUCTION  — 

See  Deeds;  Fish  and  Ganie. 

CONTRACTS  — 

Attorneys:     lien  of  attorney  on  contract  in 

his  possession  connected  with  litigation, 

149. 
Breach:     whether  stipulated  forfeiture  for 

breach  of  contract  a  penalty  or  liquidated 

damages,  730. 
Infants:     what  constitutes  reii^onabie  time 

for  infant  to  disaflirm  contract  after  ma- 
jority, 413. 
Validity:      admissibility  of   parol  evidence 

to  show  illegality  of  eonlract.  42(). 
— validity  of  contract  to  prevent  l^idding  at 

judicial  sale,  232. 
—validity  of  contract  to  procure  pardon  or 

parole,  890. 
— validity  of  stipulation  for  attorney's  fee 

in  promissory  note,  365. 
See  also  Bills  and  Notes. 

CONTRIBUTORY    NEGLIGENCE  — 

Contributory  negligence  as  atfectiug  liabil- 
ity for  injuries  sustained  by  pedestrian 
from  coal  hole  in  sidewalk,  490. 

Contributory  negligence  of  domestic  serv- 
ant as  precluding  recovery  from  master 
for  personal  injuries,  501. 

CORPORATIONS  — 

Books  and  records:  admissibility  in  evi- 
dence of  books  or  records  of  corporation 
in  action  between  members  or  between 
corporation  and  member,  558. 

— right  of  stockliolder  to  inspect  books  of 
corporation  as  absolute  or  (jualiiied,  898. 

Libel  and  slander:  liability  of  corporation 
for  libel  or  slander,  9H7. 

Xetfotiable  paper:  liability  of  person  sign- 
ing negotiable  paper  as  officer  of  corpora- 
tion, 568. 

Ofilcers:  acceptance  of  office  in  private 
corporation,  516. 

— distinction  between  "office"  and  "employ- 
ment"' in  private  corporation,  320. 

St4>ck:  law  governing  transfer  of  corpo- 
rate stock,  959. 

COUNTERCLAIM  — 
See  Set-off. 

COUNTIES  — 

County  property  as  subject  to  special  as- 
sessment, 847. 

COURTS  — 

Judicial  notice  of  proceedings  for  adoption 
of  amendment  to  constitution,  1031. 

Jurisdiction  of  equity  to  reform  will,  1157. 

Power  of  court  to  compel  submission  to 
physical  examination,  351. 

See  also  Attorneys;  Trial. 

CREDIT  INSURANCE  — 

Contracts  of  credit  insurance,  75. 

CRIMINAL  LAW  — 

Argument  of  counsel:  comment  by  prose- 
cutor on  failure  of  accused  to  testify, 
277. 
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CRIMINAL   LAW  —  Continued. 

Arraignment:  waiver  of  nrraij^nmcnt  in 
criminal  case,  829. 

Assault:  defense  of  property  as  justifica- 
tion for  assault,  291. 

— discharging  firearm  to  frighten  person  as 
assault,  617. 

— trespass  as  justification  of  assault  and 
battery,  307. 

Evidence:  admissibility  in  criminal  case 
of  evidence  obtained  by  requiring  defend- 
ant to  furnish  shoe  to  compare  with  foot- 
print, 237. 

—admissibility  of  prior  exculpatory  state- 
ment by  accused  to  contradict  evidence 
given  bv  him  or  on  his  behalf  at  trial, 
1101. 

False  pretenses:  bill  or  note  as  "prop- 
erty," etc.,  within  statute  against  false 
pretenses,  627.  ' 

Jurisdiction  to  try  prisoner  forcibly  or  un- 
lawfully brought  within  jurisdiction,  229. 

Prostitution :  whether  man  can  be  "prosti- 
tute," or  guilty  of  resorting  to  house  of 
ill  fame  for  purpose  of  prostitution,  248. 

Trial :  right  of  private*  counsel  to  assist 
prosecution  in  criminal  case,  512. 

See  also  Jnry;  Life  Imsnranco. 

CROSS  BIIXS  — 
See  Quieting  Title. 

DAMAGES  — 

Measure  of  damages  for  carrier's  delay  in 
transporting  goods  resulting  in  deprecia- 
tion in  value,  164. 

Provocation  in  mitigation  of  damages  for 
assault,  582. 

Whether  stipulated  forfeiture  for  breach  of 
contract  a  penalty  or  liquidated  damages, 
739. 

See  also  Tele8:Tapl&s  and  Telephones. 

DEBTS  — 

See  Imprisonment  for  Debt. 

DECLARATIONS  — 

See    Admissions    and   Deelarations. 

DECORATING  — 

Decorating  as  employment  within  purview 
of  workmen's  compensation  act,  i6. 

DEDICATION  — 

Neeessity  for  acceptance  where  land  is  dedi- 
cated to  public  use  by  municipality,  452. 

DEEDS  — 

Construction  of  habendum  clause  in  deed  in 

connection  with  premises,  661. 
Construction    of    term    "more   or    less"    in 

deed  of  realty,  15r>. 
Lien  of  attorney  on  deed  in  his  possession 

connected  with  litigation,  149.  * 

Validity  of  condition  in  deed  in  restraint 

of  marriage,  282. 

DE  FACTO  OFFICERS  — 
See  Public  OiSeers. 


DEFENSE  OF  PROPERTT  — 

See  Aasanlt. 

DE  JURE  OFFICERS  — 
See  Public  Officers. 

DELAY  — 

See  Carriers  of  Goods. 

DEUTERT  — 

See  Bills  and  Notes. 

DEPOSITIONS  ^ 

Relative  weight  of  deposition  and  oral  tes- 
timony, 758. 

DEPRECIATION  ~ 

See  Carriers   of  Ck»ods.  ^ 

DEVISES  — 
See  Wills. 


DIAGNOSIS  — 
See   Physicians 


and   Snrs^AU* 


DISAFFIRMANCE  — 
See  Infants. 

DISBARMENT  — 

See  Attorneys. 


DISCHARGING 
See  Assault. 


DISCOVERY  — 

Power  of  court  to  compel  submission  to 
physical  examination,  351. 


Promiae   of 


DISEASE  — 

See  Animals;   Breaob  of 
Marriage. 

DOMESTIC  SERVANTS  — 
See  Master  and  Servant. 


EASEMENTS  — 

Forfeiture  of  easement  of  right  of  way  by 

nonuse,  595. 
Nature  and  effect  of  grant  of  right  to  take 

ice  from  another's  premises,  03. 

''EJUSDEM  GENERIS"  — 

Meaning  of  term  "ejusdem  generis"  as  used 
in  workmen's  compensation  act,  7. 

EUSCTION  OF  REBIEDIES^ 
See  Conditional  Sales. 

ELEVATORS  — 

Operation  of  elevator  as  employment  within 
p^irview  of  workmen's  componaation  act, 
16. 

EMPLOYMENT  ^ 

Distinction  Ijetween  •'office"  and  "employ- 
ment," 319. 


DEFECTS  — 

See  Streets  and  Highways* 


ENEMIES 
See  Tre 


IKDBX:  TO  NOTSS. 


1257 


ENGINEERS  — 

JBngineering  as  employment  within  purview 
of  worlanen's  oompensation  act^  16. 

EQUITY  — 
See  Conrts, 

EVIDENCE  — 

Admissions  and  declarations:  admisaibil- 
itv  of  doclaratioHH  of  testator  not  made 
at  time  of  execution  of  will,  on  question 
of  undue  influence,  717. 

— admissibility  of  prior  exculpatory  etate- 
mcnt  by  accused  to  contradict  evidence 
givcu  bv  him  or  on  his  behalf  at  trial, 

iioi. 

Alienation  of  affections:  admissibility  in 
action  for  alienation  of  affections  of  evi- 
deiice  of  acts  committed  after  separation 
of  spouses,  484. 

Burden  of  proof:  burden  of  proof  of  giv- 
injr  notice  of  injury  under  workmen's 
compensation  act,  877. 

— burden  of  proof  of  nonexistence  of  plain- 
tiff in  action,  1196. 

— burden  of  showing  ratification  or  waiver 
of  alteration  of  instrument,  345. 

Corporations:  admissibility  in  evidence  of 
books  or  records  of  corporation  in  action 
between  m<*mberfl  or  between  corporation 
and  member,  558. 

Kxpert  and  opinion  evidence:  opinion  evi- 
dence as  to  speed  of  automobile,  613. 

Footprints:  admissibility  in  criminal  case 
of  evidence  obtained  by  requiring  de- 
fendant to  furnish  shoe  to  compare  with 
fo(»tprint,  237. 

Judicial  notice  of  proceedings  for  adoption 
of  amendment  to  constitution,  1031. 

New  trial:  admission  of  incompetent  evi- 
dence as  ground  for  granting  of  new 
trial  by  trial  court,  545. 

Parol  evidence:  admissibility  of  parol  evi- 
dence to  show  illegality  of  contract,  426. 

— parol  evidence  of  conditional  delivery  of 
bill  or  note,  1040. 

Presumption  as  to  authenticity  of  letter  re- 
ceived in  reply  to  letter,  925. 

Self-ser\'injj  evidence:  admissibilitv  in  evi- 
deuce  of  self-serving  letter  or  telegram 
sent   in  general   course  of  business.  700. 

Weight  and  sufficiency:  relative  weight  of 
deposition  and  oral  testimony,  758. 

— sufhciency  of  evidence  to  show  emancipa- 
tion of  infant.  585. 

EXCUI^PATORY  STATEMENTS-* 
See   Admissions  and  Deolaratioas. 

EXECUTION  — 

See  Life  Insurance. 

EXECUTIONS  — 

Issuance  of  execution  as  giving  priority  to 
one  of  several  equal  juda^ments,  187. 

Lien  of  attorney  on  execution  in  his  posses- 
sion connected  with  litigation,  14©. 

S«e  also  Exemptions. 

EXEMPTIONS  — 

Vehicle  as  ^^tool,"  'Hmplemetit"  or  "inatra- 
ment"  within  exemption  statute.  06. 


EXPERT  EVmEHOB** 
S«e  Eridenoe. 

''EXPRESSIO  UNIUS  EST  EXCI*U8IO 
AXTERIUS**  — 

Meaning  of  phrase  "expressio  unius  est  «x- 
clusio  alterius"  as  used  in  workmen's 
compensation  act,  8. 

EXTRAHAZARDOUS  — 

Meaning  of  "'extrahazardous"  as  used  in 
workmen's  compensation  act,  10. 

FACTORIES  — 

Employment  in  factory  as  within  purview 
of  workmen's  compensation  act,  18. 

FAI«UNG  OVERBOARD^ 
See  Carriers  of  Passengers, 

FAI.SE  IMPRISONMENT  — 

See  Arrest. 

FALSE  PRETENSES  — 

Bill  or  note  as  "property,"  etc.,  within 
statute  against  false  pretenses,  627. 

FEDERAL  GOVERNMENT* 

Public  property  of  national  government  as 
subject  to  special  assessment,  844. 

FEDERAL  STATUTES  — 
See  Fisli  and  Game. 

FERTILIZER  — 

Plate  for  storinf?  or  mixing  fertilizer  as 
nuisance.  11. ■)2. 

FINDER  — 

See  Lost  Property. 

FINES  AND  PENALTIES  — 

VVlietlicr  stipulated  forfeiture  for  breach  of 
contract  a  penalty  or  liquidated  dam- 
ages. 730. 

FIREARMS  •« 
See  Assault. 

FIRE  DEPARTMENT^ 

Speed  or  other  highway  restriction  as  ap- 
plicable to  fire  apparatus,  566. 

FIRE  INSURANCE  — 

Construction  of  watohman  einnse  in  Hre  in- 
surance policy,  821. 

FIRES  - 

Insurance  of  automobile  against  fire,  54. 

FISH  AND  GAME  — 

Validitv  and  construction  of  federal  stat- 
utes  protecting  game,  054. 

Validity  and  construction  of  statute  regu- 
lating method  of  taking  fish,  814. 

See  also  Animals. 

FOOD  AND  DRUGS  — 

Employment  in  connection  with  prepara- 
tion of  foo<l  fk»  within  purview  of  work- 
men's compensation  act,  23. 
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FOOD  AND  DRUC^S  —  Ooattlatiied. 

Validity  and  construction  of  federal  regu- 
lation of  manufacture,  sale  or  possession 
of  opium  or  other  nareolie,  856. 

FOOTPRINTS  — 

See  ETidenee. 

FORECLOSURE  » 

See   Mortgages. 

FORESTRY  — 

Employment  in  forestry  service  as  within 
purview  of  workmen's  compensation  act, 
23. 

FORFEITURE  — 

See  Contraets;  Basements.  - 

FORGED  INDORSEMENT  — 
See  Checks. 

FORTIFICATIONS  — 

River  and  harbor  or  fortification  work  as 
employment  within  purview  of  work- 
men's compensation  act,  27. 

FRIGHTENING  — 

See  Assault. 

FRIVOLOUS  PLEADING  — 
See  Pleading. 

FUTURE  DELIVERY  — 
See  Hawkers  and  Peddlers. 

GAME  — 

See  Fish  and  Game. 

GENERAL  DENIAL  — 
See  Pleading. 

GIFTS  — 
See  Wills. 

GOVERNMENT  — 

See  Federal  GoTemment. 

GRAND  JURY  — 
See  Jnry. 

HABENDUM   CLAUSE  — 
See  Deeds. 

HAIL  INSURANCE- 

Contracts  of  hail  insurance,  81 

HARBORS  — 

River  and  harbor  or  fortification  work  as 
employment  within  purview  of  workmen's 
compensation  act,  27. 

HAWKERS  AND  PEDDLERS  — 

Sale  by  sample  for  future  delivery  as  ped- 
dling, 686. 

HAZARDOUS  — 

Meaning  of  "hazardous'*  as  used  in  work- 
men's compensation  act.  10. 

HIRED  GIRLS  — 

See  Master  an*d  Serramt. 


HORTICULTURE  — 

Horticultural  labor  as  employment  as  with- 
in purview  of  workmen's  compeusation 
act,  23. 

HUSBAND  AND  \(riFE  — 

Admissibility  in  action  for  alienation  of  af- 
fections of  evidence  of  acts  committed 
after  separation  of  spouses,  484. 

Effect  of  deatli  of  one  spouse  on  compe- 
tency of  other  as  witness,  216. 

ICE  — 

Nature  and  effect  of  grant  of  riglit  to  take 
ice  from  another's  premises,  93. 

ILLEGAL  CONTRACTS  — 

Admissibility  of  parol  evidence  to  show 
illegality  of  contract,  426. 

Vulidity  of  contract  to  prevent  bidding  at 
judicial  sale,  232. 

Validity  of  contract  to  procure  pardon  or 
parole,  890. 

Validity  of  stipulation  for  attorney^  fee  in 
promissory  note,  365. 

What  constitutes  reasonable  time  for  in- 
fant to  disaffirm  contract  after  majority, 
413. 

See  also  Bill9  and  Notes. 

IMPLEMENTS  — 

Vehicle  as  **tool,"  "implement"  or  ''instru- 
ment" within  exemption  statute,  96. 

IMPLIED  GIFTS  — 
See  "Wills. 

IMPRISONMENT  FOR  DEBT  — 

Civil  liability  for  tort  as  debt  within  con- 
stitutional provision  against  impriaon- 
ment  for  debt,  641. 


INCOMPETENT    EVIDENCE  — 
See  ETidenee. 

INCONTESTABLE  CLAUSE  — 
See  Life  Insaranoe. 

INDORSEMENT  — 

See  Cheeks. 

INFANTS   — 

Liability  for  injury  to  infant  stealing  ride 
on  vehicle,  379. 

Sufficiency  of  evidence  to  show  emancipa- 
tion of* infant,  585. 

What  constitutes  reasonable  time  for  infant 
to  disaffirm  contract  after  majority,  413. 

INJUNCTIONS  — 

Right  to  enjoin  sale  under  mortgage  or 
trust  deed  on  ground  of  conflicting  lienR 
or  rights  or  because  of  disputed  title. 
125. 

INSANITY  — 

Right  to  arrest  person  without  warrant  on 
ground  of  insanity,  536. 

mSPEOTlON  OF  BOOKS  — 
Soe  Corpovatioas. 


INBEX  TO  NOTES. 
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IH8TR0M2NT8  — 

Vehicle  as  "tool,"  "implement,"  or  "instru- 
ment" within  exemption  statute,  96. 

INSURANCE  — 

Animal  insurance,  45. 

Atiurneys:  lien  of  attorney  on  insurance 
policy  in  his  possession  connected  with 
litigation,  149. 

Automoliiles:     automobile  insurance,  53. 

— insurance  against  liability  of  automobile 
owner,  61. 

Credit  influranee,  75. 

Fire  insurance:  construction  of  watchman 
clause  in  fire  insurance  policy,  821. 

Hail  insurance,  81. 

Life  insurance:  cITect  of  incontestable 
clause  in  life  insurance  policy  in  case  of 
le^al  execution  of  insured,  1183. 

— eireet  of  ineontestable  clause  in  life  pol- 
icy on  provision  against  suicide,  1186. 

INTEREST  — 
See  Usury. 

INTERNMENT  — 
See  "War. 

ISTHMIAN  CAHAI.-. 
See  Canala. 

JUDGMENTS  — 

Issuance  of  execution  as  giving  priority  to 
one  of  several  equal  judgments.  187. 

JUDICIAI«  NOTICE  — 

Judicial  notice  of  proceedings  for  adoption 
of  amendment  to  constitution.  1031. 

JUDICIAI«  SAIiES  — 

Validity  of  contract  to  prevent  bidding  at 

judicial  sale,  232. 
See  also  Morts»S«s* 

JURISDICTION  — 

See  Appeal  and  Error;  Criminal  Law. 

JURY  — 

Qualification  as  juror  of  member  of  grand 
jury  indicting  defendant,  456. 

JUSTIFICATION  — 
See  Asaanlt. 

LANDLORD  AND  TENANT  — 

Lien  of  attorney  on  lease  in  his  possession 
connected  with  litigation,  140. 

Necessity  that  tenant  surrender  possession 
before  asserting  title  adverse  to  landlord, 
548. 

IiARCENT  — 

Insurance  of  automobile  against  theft,  54. 
Larcenv  bv  Under  of  mislaid  property,  806. 


LEASES  — 

See    Landlord   and   Tenant* 

LEO  ACIBS  — 

See  IXrills. 


LEGAL  EXECUTION.— 

See  Life  Insurance. 

LETTERS  — 

Admissibility    in    evidence    of    self-serving 

letter  or  telegram  sent  in  general  course 

of  business,  790. 
Lien  of  attorney  on  letter  in  his  possession 

connected  with  litigation,  149. 
Presumption   as  to   authenticity   of  letter 

received  in  reply  to  letter,  925, 

LIABILITY   INSURANCE  — 
See   Automobiles. 

LIBEL  AND  SLANDER  — 

Liability  of  corporation  for  libel  or  slan- 
der, 907. 

LIENS  — 

See  Attorneys;  Judgments;  Mort- 
sages. 

LIFE  INSURANCE  — 

Effect  of  incontestable  clause  in  life  insur- 
ance policy  in  case  of  legal  execution  of 
insured,  1183. 

Effect  of  incontestable  clause  in  life  policy 
on  provision  against  suicide,  1186. 

LIQUIDATED   DAMAGES- 
See   Damages. 

LONGSHOREMEN  — 

Lonvtfliore  work  as  employment  as  within 
purview  of  workmen's  compensation  act, 
24. 

LOST  PROPERTY- 

RightH  of  parties  with  respect  to  mislaid 
property  as  distinguished  from  lost  prop- 
erty, 803. 

MACHINERY  — 

Installation  of  machinery  as  employment 
within  purview  of  workmen's  compensa- 
tion act,  24. 

MANUFACTURING  — 

Manufacturing  as  employment  within  pur* 
view  of  workmen's  compensation  act,  24. 

MARRIAGE  — 

Disease  as  defense  to  action  for  breach  of 

pnmiipe  of  marriage,  1084. 
Validity  of  condition  in  deed  in  restraint 

of  marria;:;e,  282. 
See  also  Schools;  Wills. 

MASTER  AND  SERVANT  — 

Act  of  servant:  liability  of  owner  of  auto- 
mobile for  sets  of  his  chauffeur  or  agent. 
1001. 

— liability  of  railroad  company  for  per- 
sonal injuries  caused  by  object  thrown 
from  train  by  employee,  040. 

Distinction  between  office  and  employment, 
319. 

Domestic  servants:  liability  of  master  for 
injuries  to  domestic  servant,  499. 
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MASTER  AND  SERVANT  —  Continued. 

Workmen's  compensation  acts:  award  or 
right  to  compensation  under  workmen's 
compensation  act,  IKiO. 

— liability  of  master  for  injuries  to  domes- 
tic servant  under  workmen's  compensa- 
tion act,  504. 

— notice  of  injury  under  workmen's  com- 
pensation act,  867. 

— occupations  or  employments  within  pur- 
view of  workmen's  compensation  acts,  4. 

MEASURE  OF  DAMAGES  — 
See  Damages. 

METROPOLITAN  POI.ICE  — 
See  Police. 

MILLS-. 

Employment  in  mill  as  within  purview  of 
workmen's  compensation  act,  18. 

MINES   AND   MINERALS  — 

Employment  in  connection  with  mining  at 
within  purview  of  workmen's  compensa- 
tion act,  26. 

Partition  of  mining  interests  and  mining 
rights,  135. 

MISLAID  PROPERTY  — 
See  Lost  Property. 

MITIGATION  OF  DAMAGES  — 
See  Assanlt. 

MORE  OR  LESS  — 

Construction  of  term  "more  or  less'*  in  deed 
of  realty,  165. 

MORTGAGES  — 

Lien  of  attorney  on  mortgage  in  his  pos- 
session connected  with  litigation,  149. 

Right  to  enjoin  sale  under  mortgage  or 
trust  deed  on  ground  of  conflicting  liens 
or  rights  or  because  of  disputed  title, 
125. 

Subrogation  of  purchaser  at  Invalid  fore- 
closure sale  to  rights  of  mortgagee  or 
other  claimant,  576. 

MOTIONS  — 
See  New  Trial. 

MUNICIPAL  CORPORATIONS  — 

Charities:  validity  of  ordinance  regulat- 
ing solicitation  of  funds  for  private  char- 
itv,  1133. 

Dedication :  necessity  for  acceptance  where 
land  is  dedicated  to  public  use  by  mu- 
nicipality, 452. 

Employees:  muiiici|ial  <*mplayment  as 
within  purview  of  workmen's  compensa- 
tion act,  26. 

Ordinances:  right  of  municipality  to  ap- 
peal from  judgment  in  prosecution  for 
violation  of  ordinance,  986. 

Police:  validity  of  statutes  creating  met- 
ropolitan police,  1112. 

Schools:  liability  of  municipal  corpora- 
tion or  school  board  for  defective  coildi- 
tion  of  public  school  premises,  797. 


MUNICIPAL    CORPORATIONS  —  Cos- 

uimed* 

Streets:  liability  of  municipality  for  in- 
juries sustained  by  pedestrian  from  coal 
hole  in  sidewalk,  494. 

— personal  liability  of  public  officer  for  in- 
juries caused  by  defective  condition  of 
street  or  highway,  939. 

— speed  or  other  highway  restriction  as  ap- 
plicable to  fire  apparatus,  565. 

Taxation  :  municipal  property  as  subject 
to  special  assessment,  849. 

See  also  Public  OAcenu 

NARCOTICS  — 

See  Food  and  Dntss* 

NATIONAL  PROPERTT  — 
See  Federal  OoTemmemt. 

NAVY  YARD  — 

See  Army  and  Nary. 

NEGLIGENCE  — 

Automobiles:  liability  of  owner  of  auto- 
mobile for  acts  of  his  chanffeur  or  agent, 
1001. 

Carriers  of  goods:  measure  of  damages 
for  carrier's  delay  in  transporting  goods 
resulting  in  depreciation  in  value,  164. 

Carriers  of  passengers:  duty  of  carrier 
to  give  passenger  notice  of  and  time  to 
make  change  of  cars,  488. 

— liability  of  carrier  by  water  for  injury 
to  or  death  of  passenger  falling  over- 
board, 1038. 

Chattel  mortgages:  right  of  action  of 
chattel  mortgagor  against  third  person 
for  injury,  etc.,  to  chattels,  554. 

Fire  insurance:  negligence  of  watchman 
on  premises  as  forfeiting  fire  insurance 
policy,  822. 

Infants:  liability  for  injury  to  infant 
stealing  ride  on  vehicle,  379. 

Master  and  sen^ant:  award  or  right  to 
compensation  under  workmen's  compen- 
sation act  as  vesting  in  beneficiary,  1169. 

— liability  of  master  for  injuries  to  domes- 
tic servant,  499. 

— notice  of  injury  under  workmen's  com- 
pensation act,  867. 

— occupations  of  employments  within  pur- 
view of  workmen's  compensation  acts,  4. 

Physicians  and  surgeons:  liability  of  phy- 
sician for  malpractice  in  making  wrong 
diagnosis^  708. 

Railroads:  liability  of  railroad  company 
for  personal  injuries  caused  by  object^ 
thrown  or  falling  from  train,  540. 

Schools:  liability  of  municipal  corporation 
or  school  board  for  defective  condition 
of  public  school  premises,  797. 

Streets  and  highways:  legal  liability  for 
injuries  sustained  by  pedestrian  from 
coal  hole  in  sidewalk,  494. 

— ^personal  liability  of  public  officer  for  in- 
juries caused  by  defective  condition  of 
street  ot  highway,  't>39. 
See  also  Imprisonment  for  Debt;  In« 
snranee;  Tele^i^plis  nd  Tele^ 
pliones. 


INDEX  TO  NOTES. 
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NEGOTIABLE  INSTRITMENTS — 
See  Bills  and  Notes. 

NEUTRAL  PORTS  — 
See  War. 

N£\(r  TRIAL  — 

Admission  of  incompetent  evidence  as 
ground  for  granting  of  new  trial  by  trial 
courts  '545. 

Amendment  of  motion  for  new  trial,  104. 

NONEXISTENCE  — 

See  Parties  to  Aotions. 

NONUSER 

See  Easements. 

NOTARIES  PUBLIC  — 

Right  of  woman  to  be  notary  public,  534. 

NOTES  — 

See  Bills  and  Notes. 

NOTICE  — 

See  Carriers  of  Passengers;  W^ork- 
men's  Compensation  Aots. 

NUISANCES  — 

Place  for  storing  or  mixing  fertilizer  as 
nuisance,  1152. 

NUNCUPATIVE  WILLS  — 
See  Wills. 

OFFICERS  — 

See   Corporations  t   Pnblie    OfBeers. 

OPINION  EVIDENCE  — 
See  ETidenee. 

OPIUM  — 

See  Food  and  Brnss* 

ORAL  TESTIMONY  — 
See  ETidenoe. 

ORDINANCES  — 

See  Mnnioipal  Corporations. 

0\(rNERS  OF  PREXnSES  — 

Liability  of  owner  of  premises  for  injuries 
sustained  by  pedestrian  from  coal  hole 
in  sidewalk,  49.5. 

PAINTING  — 

Painting  ae  employment  within  purview  of 
workmen's  compensation  act,  20. 

PARDONS  — 

Validity  of  contract  to  procure  pardon  or 
parole,  800. 

PARENT  AND  CHILD  — 

Liability  of  owner  of  automobile  for  negli- 
gence of  child  driving  car.  1002. 

Sufllciency  ^of  evidence  to  show  emancipa- 
tion of  infant,  585. 


PAROL  EVIDENCE  — 

Admissibility    of   parol   evidence   to   show 

illegality  of  contract,  426. 
Parol  evidence  of  conditional  delivery  of 

bill  or  note,  1049. 

PARTIES  TO  ACTIONS  — 

Nonexistence  of  plaintiff  (not  corporation) 
as  defense  to  action,  1193. 

PARTITION  — 

Partition  of  mining  interests  and  mining 
rights,  135. 

PAYMENT  — 
See  Cheeks. 

PEDDLERS  — 

See  Hawkers  and  Peddlers. 

PEDESTRIANS  — 

See  Streets  and  Highways. 

PENALTIES  — 

See  Fines  and  Penalties. 

PHTSICAL  EXAMINATION- 

Power   of  court  to   compel  submission   to 
physical  examination,  351. 

PHTSICIANS  AND  SURGEONS  — 

Liability  of  physician   for  malpractice  in 
making  wrong  diagnosis,  708. 

PILE  DRIVING  — 

Pile  driving  as  employment  within  purview 
of  workmen's  compensation  act,  26. 

PLEADING  — 

Amendment  of  pleading  where  plaintiff  in 

action  is  nonexistent,  3197. 
Necessity  of  pleading  ratification  or  waiver 

of  alteration  of  instrument,  345. 
Right  to  affirmative  relief  on  cross  bill  In 

suit  to  quiet  title,  674. 
Striking   out    general    denial    as   sham   or 

frivolous,  1177. 
Waiver  of  failure  to  reply  to  counterclaim, 

619. 

POLICE  — 

Validity  of  statutes  creating  metropolitan 
police,  1112. 

POSSESSION  — 

See  Landlord  and  Tenamt. 

PRE-EXISTING  DEBT  — 
See  Bills  and  N«tes. 


See  Deeds. 

PRESUMPTIONS—  .. 

Preatvuptiou  a3  to- authenticity  of  letter 
received  in  reply  to  letter,  926. 


See  False  Pretenses. 


PAROLE  — 
See  Pardons. 


PRIORITY  — 
See  Judgments. 
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PRIVATE  CHARITIES  — 
See  Charities. 

PRIVATE  COUNSEL  — 

See   Prosecntins   Attorneys. 

PRIZES  — 
See  War. 

PROSECTTTING  ATTORNEYS  — 

Riglit  of  private  counsel  to  assist  prosecu- 
tion  in  criminal  cas»,  512. 

PROSTITUTION  — 

Whether  man  can  be  "prostitute,"  or  guilty 
of  resorting  to  house  of  ill  fame  for  pur- 
pose of  prostitution  y  248. 

PROVOCATION  — 
See  Assault. 

PUBLIC  LANDS  — 
See  Reclamation. 

PUBLIC  OFFICERS  — 

Distinction  between  office  and  employment, 
319. 

Personal  liability  of  public  officer  for  in- 
juries caused  by  defective  condition  of 
street  or  highway,  939. 

Right  of  de  jure  officer  to  recover  from  state 
or  municipality  salary  paid  to  de  facto 
officer  during  latter's  incumbency,  1137. 

Kight  of  woman  to  be  notary  public,  534. 

Validity  and  construction  of  anti-nepotism 
law,  735. 

PUBLIC  PROPERTY  — 
See  Taxation. 

PUBLIC   SCHOOLS  — 
See  Schools. 

QUALIFICATIONS  — 
See  Jury. 

QUESTIONS  OF  LAW  AND  FACT  — 

Sufficiency  of  compliance  with  watchman 
clause  in  fire  insurance  policy  as  question 
of  law  or  fact,  823. 

QUIETING  TITLE  — 

Kight  to  affirmative  relief  on  cross  bill  in 
suit  to  quiet  title,  674. 

R  AILROAIMI  — 

Liability  of  railroad  company  for  personal 
injuries  caused  by  objects  thrown  or  fall- 
ing from  train,  540. 

Kailroad  employment  as  within  purview  of 
workmen's  compensation  act,  26. 

See  also  Easements. 

RATIFICATION  — 
See  Alteration  of  Instraments. 


RECLAMATION  — 

Employment  in  connection  witli  reclama- 
tion of  arid  lands  as  within  pur>'icw  of 
workmen's  compensation  act,   14. 

RECORD  — 

See  Appeal  and  Error. 

RECORDS  — 

See  Corporations. 

REFORMATION  — 

See  Reseission,  Cancellation  and 
Reformation. 


See  Pleadins* 

REPLY   LETTERS  — 
See  Letters. 

RESCISSION,     CANCELLATION     AND 
REFORMATION  — 

Jurisdiction  of  equity  to  reform  will,  1157. 

RESISTING  OFFICER  — 

Defense  of  property  as  justification  for  re- 
sisting officer,  293. 

RESTRAINT  OF  MARRIAGE  — 

See  Marriage. 

REVIVAL  — 
See  Wills. 

REVOCATION  — 
See  WUls. 

RIGHT  OF  IVAT  — 
See  Easements. 

RIVERS  — 

River  and  harbor  or  fortification  work  as 
employment  within  pnr%'iew  of  workmen's 
compensation  act,  27. 

SAID  — 

Legal  meaning  of  "said,"  603. 


See  Pnblio  Officers. 

SALES  — 

Election  of  remedies  on  breach  of  condi- 
tional sale,  464. 

Transfer  of  warehouse  receipt  as  divesting 
vendor's  lien,  112. 

See  also  Hawkers  and  Peddlers. 


See  Warehonses. 

RECITALS  — 
See  Wills. 


See  Hawkers  and  Peddlers* 

SCAFFOLDING  — 

Meaning  of  "scaffolding"  as  used  in  work- 
men's'compensation  act,  16. 

SCHOOLS  — 

Liability  of  municipal  corporation  or  school 
board  for  defective  condition  of  public 
school  premises,  797. 

Marriage  as  ground  for  removal  of  woman 
school  teacher,  271. 


INDEX  TO  WOTES. 
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SECURITIES  — 

Lien  of  attorney  on  securities  in  his  poa- 
scssion  connected  with  litigation,  149. 

SEUP  SERVING  EVIDENCE  — 
See  Evidence. 

SENTENCE   AND   PUNISHMENT  — 

S^ee  Life  Insurance. 

SET-OFF  — 

Amount  in  i-ontroverHV  for  purpose  of  ap- 
peal where  defendant  has  filed  eounter- 
chiini,  iM». 

Counterehura  for  tort  in  action  for  tort, 
114. 

^^'aiver  of  failure  to  reply  to  eounterclAiin, 

SHAM   PLEADING  — 
See  Pleading. 

SHIPS  AND  SHIPPING  — 

Operation  of  vensel  as  employment  witliin 
purview  of  workmen's  compensation  act, 
20. 

Right  to  hring  prize  into  neutral  port,  448. 

Work  on  ship  as  within  purview  of  work- 
men's compensation  act,  21. 

See  also  Carriers  of  Passengers. 

SHOES  — 

See  Evidenoe. 

SHOOTING  — 

See  Assanlt. 

SIDZWALX8  — 

See  Streets  lind  HiKhwayi*. 

SITUS  — 

See  Taxatlom. 

SPECIAL  ASSESSMENTS  — 
See  Taxation. 


See  A«tfk4i»ahap«r  Streets  luMr  Hish- 

•wtkjn. 

STATES  — 

State  property  as  subject  to  special  asfiess- 

ment.  845. 
See  also  Pnblio   OAeers. 

STEALING  RIDE  — 
See  Infants. 

STEAMSHIPS  — 

See   Carriers  of  Passengers. 

STIPULATED  FORFEITURE. 
See  Contracts. 

STIPULATIONS  — 

See  Telesri^pl>i>  *ad  Telepliones. 

STOCK  AND  STOCKHOLDERS- 

Admissibility  in  evidence  of  books  or  rec- 
ords of  corporation  in  action  between 
memlM'rs  or  between,  corporation  and 
member,  5!iS. 


STOCK   AND   STOCKHOLDERS  —  Con- 

tinned. 

Law  governing  transfer  of  corporate  stock, 

959. 
Right   of   stockholder   to   inspect   books   (»f 

corporation  as  abnohite  or  qualified,  898. 

STORAGE  — 

Storage  as  hazardous  employment  within 
purview  of  workmen's  compensation  art. 
28. 

STREETS  AND  HIGHWAYS  — 

Le^al  liability  for  injuries  sustained  by  pe- 
destrian from  coal  hole  in  sidewalk,  494 

Liability  for  injury  to  infant  stealing  ride 
on  vehicle,  379. 

Personal  liability  of  public  officer  for  in- 
juries caused  by  defective  condition  of 
street  or  hijyhway,  939. 

Speed  or  other  highway  restriction  as  ap- 
plicable to  fire  apparatus,  565. 

STRUCTURAL  CARPENTRY  — 
See  Carpenters. 

SUBROGATION  — 

Subrogation  of  purchaser  at  invalid  fore- 
closure sale  to  rights  of  mortgagee  or 
other  claimant,  576. 


SUICIDE  — 
See  Life 


SURRENDER  OF  POSSESSION  — 
See  Landlord  and  Tenant. 

TAXATIOir  — 

Public  property  as  subject  to  special  assens- 

ment,  844. 
Situs,  for  purpose  of  taxation,  of  personal 

property  held  in  triyst,  948. 

TEACHERS  — 
See  Schools. 

TELEGRAPHS  Ss  TEUBPRONES  - 

Admissibility    in    eridence   of    self-serving 

letter  or  telegram  sent  in  general  course 

of  business,  790. 
Commencement  of  suit  as  presentation  of 

claim    within    stipulation    on-.tflfgrapk 

blank,  162.         .  .    '    •  . 


THEFT  — 
See  Lareenj, 


See  Infants. 

TOOLS  «- 

Vehicle  as  "tool,"  "implement"  or  "i^stn, 
ment"  within  exemption  statute,  96. 


TORTS  — 

See     Attorneys;     In^prlso 
Debt;  Set-off. 


TTOWNS  — 

'  Wen  of  Attorney  on  town* order  In  his  pos- 
session connected  with  litigation*  150. 
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See  Stock  and  Stookholders. 


VESTED  RIGHTS  — 

See  Workmen's  Compensation  Acts. 


TRANSPORTATION  — 

Employment  in  connection  with  transpor- 
tation of  goods  as  within  purview  of 
workmen's  compensation  act,  28. 

TREASON  — 

What  constitutes  "adherence  to  enemies," 
etc.,  within  law  of  treason,  479. 

TREES  AND  TIMBER  — 

Employment  in  forestry  service  as  within 
purview  of  workmen's  compensation  act, 
23. 

TRESPASS  — 
See  Assault. 

TRIAI«  — 

Power  of  court  to  compel  submission  to 
physMal  examination,  351. 

Right  of  private  counsel  to  asaist  prosecu- 
tion in  criminal  case,  512. 

See  also  New  TriaL 

TRtfBT  DEEDS  — 

Lien  of  attorney  on  trust  deed  in  his  pos- 
session connected  with  litigation,  150. 

Right  to  enjoin  sale  under  mortgage  or 
trust  deed  on  ground  of  conflicting  liens 
or  rights  or  because  of  disputed  title, 
1«6. 


VOUCHERS  — 

Lien  of  attorney  on  voucher  in  his  posses- 
sion connected  with  litigation,  150. 

AXTAIVER  — 

See  Alteration  of  Instruments;  Crim- 
inal Law;  Pleading. 

IXTAR  — 

Internment  of  person  of  hostile  origin  or 

association,  400. 
Right  to  bring  prize  into  neutral  port,  448. 
See  also  Treason. 

WAREHOUSES  — 

Employment  in  wareliousc  as  within  pur- 
view of  workmen's  compensation  act,  4. 

Transfer  of  warehouse  receipt  as  divesting 
vendor's  lien,  112. 


V  WARRANT  — 

See  Arrest. 


WARRANTS  * 

Lien  of  attorney  on  warrant  in  his  posses- 
sion connected  with  litigation,  150. 

W^ATCHMAN  CLAUSE  — 
See  Fire  Insurance. 


TRUSTS  AND  TRUSTEES^ 

Situs,  for  purpose  of  taxation,  of  personal 
property  held  in  trust,  948. 

UNDUE  INFLUENCE-^ 
See  Wills. 

r 

USURY  — 

Prpvl^i^ii  .lor  acceleration  of  maturi^  of 
debt  on  default  in  pajrment  of  interest 
or  instalment  of  principal  as  usurious, 
726. 

t 

VALUE  — 

See  Carriers  of  Goods. 


W^ATER  AND  WATERCOURSES  — 

Nature  and  ^ect  o€  gnant  of  right  to  take 
ice  from  another's  premises,  93. 

River  and  harbor  or  fortification  work  as 
employment  within  purview  of  workman's 
compensation  act,  27. 

Well  digging  aa  ^n^ywutvX  within  pur- 
view of  workmen's  compensation  act»  30 


"''%ttl  "^aftei^s'  and  ^^aterHMwrses. 

WHARVES  — 

Employment  on  wharf  as  within  purview 
of  workmen's  compensation  act,  21. 


VEHICLES  — 

Liability  for  injury  to  infant  stealing  ride 

on  vehicle,  370. 
Operation  of  vehicle  as  employment  wUhin 

purview  of  workmen's  compensation  act, 

28. 
V'ehicle  as  "tool,"  "implement"  or  ^ihstfu- 

menf'  within  exemption  statute,  96. 

VENDOR'S  LIEN  — 

Transfer  of  warehouse  receipt  as  dlfestiitg 

•       venaor*gl1oh,  Itl  '  ' 


•  '  ' 


.    » 


VESSEUI  — 
See  Garriars  of  Passengers;  Ships  and 
SHippljiC. 


WIIXS  — 

Admissibility  of  declarations  of  testator 
not  made*  at  time  of  execution  of  will, 
on  question  of  undue  influence,  717. 

Attempt  to  make  formal  will  as  constitut- 
ing nuticiipative  will,  608. 

Implied  devise  or  bequest  from  recital  in 
will,  431. 

Jurisdiction  of  equity  to  reform  will,  1157. 

Revival  of  will  revoked  by  marriago,  1175- 

* 

WITNESSES  — 

Comnlent  by  prosecutbr  on  failure  of  ac- 
cused to  testify,  277. 

Effect  of  death  of  one  spouse  on  comp«*tency 
of  other  as  witness,  216. 


INDEX  TO  NOTES. 
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WOMEN  — 

Right  of  woman  to  be  notary  public,  634. 
See  also  Schools. 

WORDS  AND  PHRASES  — 

"Ejusdem    generis:"       meaning    of     term 

"ejusdem  generis"  as  used  in  workmen's 

compensation  act,  7. 
**Expressio    unius    est    exclusio    alterius:" 

meaning  of  phrase  "expressio  unius  est 

exclusio  alterius"  as  used  in  workmen's 

compensation  act,  8. 
"Extrahazardous:"    meaninor  of  ''extrahaz- 

ardous"  as  used  in  workmen's  compensa- 
tion act,  10. 
^Hazardous:"     meaning  of  "hazardous"  as 

used  in  workmen's  compensation  act,  10. 
'Implement:"       vehicle     as     •^implement" 

within  exemption  statute,  06. 
"Instrument:"      vehicle    as    "instrument" 

within  exemption  statute,  96. 
"More    or    less:"      construction    of    term 

"more  or  less"  in  deed  of  realty,  155. 
"Said:"  legal  meaning  of  "said,"  603. 
"Scalfolding : "      meaning    of    "scaffolding" 

as  used  in  workmen's  compensation  act, 

i5. 


«i 


t^^ 


W^ORDS    AND    PHRASES  —  Oontinued. 

"Tool:"  vehicle  as  "tool"  within  exemp- 
tion statute,  06. 

See  also  False  Pretenses;  Imprison- 
ment for  Debt;  Lost  Property; 
Prostitution  I  Pnblie  0£Blcers;  Trea- 
son. 

WORKMEN'S         COMPENSATION 
ACTS  — 

Award  or  right  to  compensation  under 
workmen's  compensation  act  as  vesting 
in  beneficiary,  1160. 

Liability  of  master  for  injuries  to  domestic 
servant  under  workmen's  compensation 
act,  504.  % 

Notice  of  injury  under  workmen's  compen- 
sation act,  867. 

Occupations  of  employments  within  pur- 
view of  workmen's  compensation  acts,  4. 

W^ORKSHOP  — 

Employment  in  workshop  as  within  pur- 
view of  workmen's  compensation  act,  18. 

wnaiTiNGS  — 

Lien  of  attorney  on  writing  in  his  posses' 
sion  connected  with  litigation,  149. 
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